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MILTON  H.  MABRY.  R.  FBNWICK  TAYLOR. 

ATiABAMA — Supreme  Court. 

GEORGE  W.  STONE,  Chief  Jdsticb. 

ASSOCIATE  JUSTICES. 
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COURT  RULES-ALABAMA. 


KxaCPTIONN  TO  BUUNOB  Df  THB  INTRO- 
DUCTION or  TB8TiMONy— How  to  bb  Re- 
SKRVED.  When,  Id  tbe  proKreHB  of  tbe 
trial  of  any  cause  In  a  court  of  original 
Jorlsdictlon,  objection  and  exception  are 
rewrved  to  the  Introduction  of  testimony 
that  Is  not  patently  Illegal  or  Irrelerant. 
encb  exception  will  not  be  eoniidered  on 
«rror  unless  tbe  record  shows  that  the 
fi^ronuds  of  objection  were  specified.  Id  all 
caiteH,  the  presldlnfcJadee,  before  ruling  on 
any  uhjectlon  to  testimony,  may  call  un 
<(>ahsel  to  specify  tbe  grounds  on  which 
It  is  rested ;  and  the  appellate  conrt.  In 
revising  such  decision,  must  consider  only 
the  gronnds  of  objection  which  are  shown 
to  have  been  clearly  specified. 

[This  rule  to  take  effect  from  and  after 
1st  day  of  July. 

Adopted  April  18, 18B1. 

For  rules  ss  to  billi  of  exception,  briefs,  snd 
Artfumeats  of  uouosel,  flUng  transci'lpt,  and  af- 
flnoanna  oa  oertiik»te,  see  8  Soutb.  Rep.  t.  ,  t1.  : 
for  role  as  tosersnnoe  In  oriniaal  osms,  see  0 
Boath.  Bep.  It. 


Bulks  fob  Taking  Oral  Ezahihatioh  op 

WlTNEBSES  IN  ChANCBRT  CABKS. 

1.  Every  notice  required  to  be  given  un- 
der the  following  rules  must  be  given  In 
writing  by  the  party  desiring  It  to  the  ad- 
verse party,  or  to  his  solicitor  of  record, 
If  either  resides  in  the  chancery  district, 
but.  if  neither  resides  therein,  tbe  notice 
may  be  given  by  an  entry  on  the  order- 
book  uf  the  register. 

2.  Any  party  to  a  caose,  who  may  re- 
quire the  examination  of  any  witness  to 
be  taken  orally,  shall  file  such  request  with 
the  register,  and  give  notice  thereof  to  the 
advente  party  at  least  three  days  before 
the  examination  is  taken. 

8.  In  case  interrogatories  In  writing  to 
a  witness  are  filed,  and  any  party  to  tbe 
cause  shall  require  the  examination  of 
such  witness  to  l>e  taken  orally,  he  shall 
give  the  other  parties  to  the  cause,  orthelr 
aullcltors.  notice  of  such  requirement  with- 
in five  days  alter  notice  of  the  filing  of 
such  Interrogatories,  or,  on  failure  to 
give  such  notice,  shall  be  held  to  have 
waived  the  right  to  any  oral  examination. 

4.  Notice  shall  be  sriven  by  the  solicitor 
of  the  party  calling  the  witness  to  the  op- 
posing party  or  parties  of  the  time  and 
place  of  the  examination,  for  Huch  reaetm- 
alile  time  as  the  register  or  examiner  or 
special  ciimmlasloner  may  fix  by  order  in 
etivh  cane. 

5.  The  examination  of  witnesses  shall 
take  place  In  the  presence  of  the  parties  or 
tlieir  agents  by  their  solicitors,  and  the 
wItnoBBfs  shall  be  subject  to  croBs-examl- 
nation  and  re-examlnation,  which  shall  be 
conducted,  oh  near  an  may  be.  In  tbe  mode 
in  uue  In  the  common-law  courts;  but  in 
cane  either  party  or  hie  solicitor  shall  fail 


to  attend  at  thetlme-and  place  of  snch  ex- 
amination after  notice,  the  officer  taking 
such  examinatlou  may  proceod  thamwltb 
in  hla  or  their  absence. 

6.  The  depositions  taken  upon  oral  ex- 
amination shall  be  taken  down  in  writing 
by  the  examiner  In  tbe  form  ofanarratlve, 
unless  some  qnestlon  Is  raised  un  the  legal- 
ity or  pertinency  of  the  interrogatory,  or 
on  the  legality  or  sufficiency  of  the  answer. 
Questions  arising  under  this  exception 
must  be  noted  and  fully  set  forth  by  the 
examiner  If  requested  by  either  party. 
When  completed,  the  deposition  shall  be 
read  over  to  the  witness,  and  shall  be 
signed  by  him  In  the  presence  of  the  pat^ 
ties  or  counsel,  or  snch  of  them  as  may  at- 
tend: provided,  that  if  the  witness  shall 
refuse  to  sign  tbe  same,  then  tbe  officer 
taking  such  deposition  shall  state  that 
fact  In  bis  certificate. 

7.  The  officer  taking  snch  examination 
may  state  to  thecoart  therein  any  special 
matters  he  may  think  fit.  and  any  qu»- 
tloii  or  questions  which  may  be  objected 
to  shall  be  n<iCed  upon  the  deposition,  as 
stated  In  rule  6,  by  the  officer  taking  the 
examination,  but  he  shall  not  have  power 
to  decide  on  the  competency,  materiality, 
or  relevancy  of  the  questions  or  snswers, 
and  tlipchancellorshall  have  such  power  tu 
deal  with  tbe  coats  of  incompetent,  imma- 
terial, or  IrreleTaDt  dnpoaltions,  or  parts 
of  them,  as  may  placa  the  coots  unneces- 
sarily Incurred  on  the  offending  party. 

8.  The  officer  taking  such  examination 
may  adjourn  tbe  same  from  time  to  time, 
but  no  adjournment  for  any  longer  time 
tbnn  two  days  shall  be  made, except  npon 
connent  of  the  parties,  or  on  pressing  ne- 
ceaslty,  which  consent  ornecesslty shall  be 
noted  in  tbe  deposition  by  tbe  officer  tak- 
ing the  same. 

9.  The  deposition,  when  taken,  shall 
be  transmitted  to  the  register  In  the  same 
manner  as  is  now  provided  for  the  truna- 
miwion  of  depositions  taken  on  interrog- 
atories. 

[Adopted  to  take  ^Eeet  December  10, 

18S8.] 

Bulbs  Explanatobt  of  BtJMts  fob  thb 
Oral  Examination  or  Witnessbs  in 
Cham'BHY  Caubbs  as  thx  Hahb  wbrb 
Adopted  Decbmbkr  10, 1889. 

10.  The  word  "party,**  in  thefor^olDg 
rnled,  shall  be  cnnstrned  to  mean  not  only 
all  the  complainants  or  alt  the  defend- 
ante,  but  any  Individual,  material  party, 
whether  complainant  or  delendant. 

11.  "  Ad verue  party,"  to  whom  notice  la 
required  to  be  given  under  these  rules,  em- 
braces not  only  those  on  the  adverse  side, 
as  shown  by  the  docket,  but  those  on  the 
same  aide  of  the  mover.  If  representing  an 
Interest  adverse  to  him,  and  if  the  testi- 
mony propounded  to  be  taken  affects  that 
interest. 

[To  take  effect  after  August  1, 18U1.] 
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AUBTBOlVa  T.  8TATB. 

(Stvmw  Court  ttf  FtorOau  April  II,  1891.) 
HoMHani— lanjuitTT  as  a  "Dwrnrnm. 

1.  A  eharse  I17  the  trial  ladce  that  "when 
iMTdtv  li  set  up  u  a  defense  In  a  criminal  oaae 
Itraoit  b«>  estabilsfaed  to  tiie  satiafacttcni  at  the 
Jul;  bv  a  preponderance  of  the  evidence,  and  a 
reasonable  doubt  of  the  defendant's  sanity, 
nised  b?  all  the  eridenoe,  doea  not  Justify  an 
Kq  littal,'*  Is  erroneous. 

2.  In  eriminal  caaea,  wkera  the  plea  of  In- 
mnibf  is  aet  Dp  an  a  defeaae,  and  erldence  is  In- 
trodooed  wUcn  tmds  to  raOat  tke  presumption  of 
uaitj  on  the  part  of  the  accused,  and  the  ]ary 
mterUln  a  reasonable  doubt,  after  considering 
■11  the  erldewM  as  to  bis  sanity.  It  is  their  duty 
U)scquit  him. 

3.  The  oaae  of  Hod«e  t.  State,  (na.)  7  Soath. 
Bep.  SM,  OH  this  subject,  appiovad  and  foUmnd. 

{HvUiQnu  bv  the  Court.) 

Error  to  crlinlnttl  coart  of  rocord,  Dural 
county;  James  M.  Bakeb,  Judge. 

Fraak  W.  Pope,  tor  plaintiff  In  enor. 
WilHtaa  B,  Lmmar,  Atty.  Qen.,  tor  tbe 
State. 

Mabbt.  J.  The  i^alntllf  In  error.  Bob* 
ert  Armstrong,  was  Indicted  in  the  Dural 
rtrvnit  court  on  the  8th  day  of  May,  A.  D. 
1*W),  for  the  murder  of  Carleton  Lowe. 
Alter  arral^ment  under  thia  Indictment, 
and  a  pleu  uf  not  gulity,  the  plalntin  In 
rmir  was,  at  a  term  of  the  drcnlt  court  of 
Ihival  county,  Fla.,  and  on  the  14th  day  of 
May.  A.  D.  3K90,  convicted  of  murder  In 
ttw  flrat  degree,  and  the  sentence  of  death 
nae  passed  upon  him.  From  the  final 
Jodxaieot  of  the  court,  ImposInK  the  death 
lienalty,  Robert  Armstrong,  defendant  be* 
low,  and  plaintiff  in  error  hen,  prosecates 
a  writ  of  error  to  this  court. 

The  record  rereala  the  fact  that  Carte- 
ton  Lowe  waa,  on  the  96th  day  of  Pebm- 
arT,1890.abODt  the  hour  of  9  o'clock  p.  m., 
In  the  city  of  JseksonvUle.  Dnvel  county, 
Fla.,  shot  and  Instantly  killed  by  the  ae* 
nised,  Robert  Armstrong.  On  the  trial 
t'Vtlmony  was  intniduced  which  tended 
toshoTTthat  Armstrong  was  Insane  at 
the  time  Carleton  Lowe  was  killed.  On 
the  subject  of  Insanity  the  trial  Judge 
HiaTgedthe Jnryasfollows:  "Whenlnsan- 
Kyls  set  up  as  a  defense  In  a  crimlualcase. 
It  most  be  established  to  the  satisfaction 
o(  the  jury  by  a  preponderance  of  the  evi- 
dence, and  a  reasonabla  doabt  of  the  da- 
T.9BO.no.l— 1 


fendant's  sanity,  raised  by  all  the  evi- 
dence, doea  not  Justify  an  acquittal." 
Again:  "When  insanity  is  set  op  as  a  de- 
fense In  a  criminal  case,  it  must  be  proved 
by  a  preponderance  of  evidence.  A 
reasonalHe  doubt  on  your  part  as  to  the 
sanity  of  the  defendant  la  not  snfflcfent. 
To  be  acquitted  under  the  plea  of  Ittsanlty 
the  defendant  must  prove  nls  Insanity  by 
a  preponderance  of  eridence.  *  The  court 
gave  to  the  fury  other  Instmetlons  on  the 
subject  uf  insanity,  but  the  sufBcieney  of 
evidence  required  to  sustain  a  plea  of  In- 
sanity presented  In  the  foregoing  charges 
was  not  modified  by  the  court  In  any 
other  Instraetton  given.  The  view  of  the 
law  presented  by  the  trial  Judge  on  the 
subject  of  insanity  was  that  under  a  plea 
of  Insanity  the  defendant  must  provelt  by 
a  preponderance  of  evidence,  and  Is  not 
entitled  to  the  benefit  of  a  reasonable 
doubt  aa  to  hla  Insanity  arising  from  all  the 
erldence  Introduced  on  the  trial.  This 
court  has  recently.  In  the  case  of  Hodge  v. 
State.  26  Fla.  — .  7  South.  Rep.  563,  decid- 
ed In  June.  18A0.  announced  the  nrie  on 
this  subject  In  force  In  this  state.  The  dfr 
cielon  In  the  Hodge  Caae.lt  maybe  stated, 
had  not  been  promulgated  when  the  plain- 
tiff in  error  was  tried.  In  this  case  It  is 
said  by  Judge  Mitchell,  In  delivering  the 
oi^nlon  of  the  court,  that  ''the  rule  uf  evi- 
dence con  bended  forln  behalf  of  theuccneed 
Is  that  when  the  defense  of  Insanity  Is  re- 
lied upon,  and  evidence  Is  Introduoed 
which  tends  to  overthrow  the  presump- 
tion of  sanity,  If,  upon  the  whole  evi- 
dence, the  Jury  entertain  a  reasunuble 
doubt  of  bis  sanity,  they  must  acquU.  re- 
gardless of  whether  It  be  adduced  by  the 
prosecution  or  the  defendant,  and  that  the 
accused  Is  not  required  to  establish  his  In- 
sanity beyond  a  reasonable  doubt:  and 
In  this  we  think  they  are  correct,  and  that 
the  charge  of  the  trial  Judge,  that  the  hc- 
cused  was  required  to  prove  his  Insanity 
beyond  a  reasonable  doubt,  was  errone- 
ous," The  more  humane  and  advanced 
rule  on  this  subject  Is  that  if  the  Jury,  up- 
on a  consideration  of  the  entire  evidence, 
have  a  reasonable  doubt  as  to  the  Insani- 
ty of  a  party  charged  with  crime  at  the 
time  of  committing  It,  it  Is  their  duty  to 
give  him  the  benefit  of  such  doubt,  and  ao- 
qnlt;  bat  tiie  Jury  an  to  aet  upon  a  reSf 
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■onable  doubt  of  sanity  In  raeh  casea,  and 
are  not  to  acquit  upon  any  fanclfnl 
ground.  The  law  as  announml  in  the 
charffee  of  the  Jadge  to  the  Jury  In  the  case 
before  ns  Is  directly  in  conflict  with  that 
declared  by  this  court  In  the  Hodgre  Case. 
We  think  that  case  Is  based  upon  correct 
principles  on  the  subject  of  Insanity,  and 
It  controls  absolute  the  disposition  of 
the  present  case. 

In  criminal  eases,  where  t*>e  plea  of  In- 
sanity Is  set  np  as  a  deTenne,  and  evidence 
is  Introduced  which  tends  to  rebut  the 
presumpton  of  tianlty  on  the  part  of  the 
accused,  and  the  Jury  entertain  a  reasona- 
ble doubt,  after  considering  all  the  evi- 
dence as  to  bis  sanity.  It  la  Cb^r  duty  to 
acq  alt  him. 

There  are  other  asslgnmente  of  error  In 
the  record,  but  we  do  nut  deem  It  neces- 
sary to  pass  upon  them.  The  Judgment 
in  this  cause  Is  reversed  for  the  erroneoae 
charges  above  mentioned,  given  to  the 
Jury  on  the  part  of  tbe  Judge,  and  as  to 
the  other  wrora  assigned  we  express  no 
opinion. 

The  Judgment  of  the  drenlt  court  Is  re> 
Tersed*  and  the  defendant  ordered  to  re- 
main Id  tbe  caetody  of  the  law  to  await 
a  trial  tfe  noro. 


Jaoksontili.r>  T.  &  K.  W.  Bt.  Go.  t.  Adams. 
(Supreme  Court  of  VUrrida.   Harob  4, 1891.) 

BiBcnmiT  BT  ADMnnsTBATOB  —  CoRDBiarAnfHr 
PROCSSDuras— HonoB. 
1.  An  sdminlstrstor  may  maintain  ^ectnient 
to  recover  possession  of  the  lands  of  his  InteBtste 
or  testator. 

8.  The  QOtioe  prescribed  by  ohapter  8696, 
Laws  Fla.,  1885,  to  be  given  by  the  oommissloners 
appointed  to  view  tbe  promises  and  appraise  the 
lands  to  be  taken  in  oondemnatlon  proceedlags 
for  right  of  way  for  a  railroad  company.  In  the 
abHOQoe  of  tbe  personal  appearance  of  uie  land- 
owner, la  indspensable,  and  tlie  reQniraniGut  of 
the  statote  in  this  reepeot  Is  Jorisuirtlonal,  and 
eannot  be  disregarded. 

8.  Aa  Botlon  of  ejeotmeut  oan  be  maintained 
scalnat  a  railroad  oompauy  to  recover  poaseasion 
of  a  rosd'bed  In  use  by  the  company,  where  the 
aame  has  been  taken  withoat  the  consent  (tf  the 
owner,  and  without  aothorlty  of  law. 
(Syllabus  by  the  Court.) 

Appeal  from  drenlt  eoort,  yolasia 
coanty;  John  D.  Buoom,  Judge, 

J.  R.  P&rrottt  for  appellant.  A.  W. 
CoeknII  A  Hob,  for  appellee^ 

HABB7,  J.  Tbe  appellee,  as  adminis- 
trator de  boabi  noa  cum  teatamento  an- 
□exo  of  tbe  estate  of  John  8.  Adams, 
deceased,  instituted  a  suit  ol  ejectment  on 
the  10th  ddy  of  March.  1S87,  In  the  circuit 
court  of  Volusia  county,  Fla.,  against  the 
appellant  corporation  to  recover  n  strip 
of  land  100  feet  wide,  lying  50  feet  on  each 
side  of  tbe  center  of  the  road-bed  main- 
tained and  operated  by  the  said  corpora- 
tion In  the  W.}^  of  section  IS;  all  of  sec- 
tion 14;  K.  3<  of  N.£.  S^;  and  S.  E.)(  of  sec- 
tion 16.— all  in  townHhipl9  S., range  83 
situated  In  Volusia  county. 

The  declaration  alleges  that  the  defend- 
ant corporation  in  tbe  court  below  Is  In 

ftossesslon  ol  said  strip  of  land,  and  re- 
uses to  snrrender  posBession  of  the  same 
to  tbe  plalntlO  below,  who,  as  adminis- 


trator aforeeald,  dalms  H13e  to  same,  and 
also  that  the  defendant  corporation  has 
received  tbe  profits  of  said  land  since  tbe 
20th  day  of  April.  1886,  of  the  yearly  value 
of  $5,000.  A  demurrer  was  interposed  to 
the  declaration  bydefendant  twlow  on  the 
2d  day  of  May,  1887.  and  the  causes  of  de- 
murreraaslgued  areastollows:  "  (1)  That 
plelntiirs  dedaratlon  la  Inanfficlent  in 
law,  forthat,  from  tbe  facts  ther^n  shown 
and  set  forth,  tbe  plaintiff  would  not  be, 
and  is  not,  entitled  to  his  action;  (2)  for 
that  the  court  cannot.  In  law,  grant  the 
relief  and  right  sought  by  plaintiff  against 
the  defendant."  This  demurrer  wue  over- 
ruled by  the  court,  and  on  the  Ist  day  of 
August,  18N7,  defendant  below  filed  the 
general  Issne  and  three  special  pleas. 

Tbls  cause  was  on  the  2d  day  of  Febm- 
ary,  1888,  referred  to  E.  M.  Raudall,  Esq., 
as  referee,  for  decision,  and  on  the  19tb 
day  of  May,  1888,  on  motion  of  plaintiff  be- 
low, the  special  pleas  were  stricken  from 
the  flies  by  the  referee.  On  the  same  day 
the  cause  was  submitted  by  the  respective 
parties  to  tbe  referee,  who,  after  hearing 
the  evidence  adduced  and  the  aignment  ol 
counsel,  rendered  a  Judgment  oo  the  22d 
day  of  May.  1H88,  In  favor  of  the  plaintiff 
below  for  the  possession  of  said  strip  of 
land,  9180  fur  mesne  profits,  and  tbe  costs 
of  thesutt.  On  thesameday  that  the  Judg- 
ment was  rendered,  delMidant  below,  by 
attorneys,  made  a  motion  before  the  ref- 
eree to  set  aside  the  Judgment  and  grant 
a  new  trial,  on  the  following  grounds: 
(1)  The  verdlcG  or  Judgment  Is  not  sup- 
ported by  tbe  evideuce;  (2)  that  the  ver- 
dict or  Judgment  was  not  aupportud  by 
tbe  law;  (8)  that  the  verdict  was  excess- 
ive. This  motion  was  overruled  by  the 
r^eree,  and  defendant  below  appeals  to 
this  court. 

The  errors  assigned  here  are:  (I)  The 
court  erred  In  overruling  defendant's  de- 
murrer; (2)  tbe  court  erred  In  granting 
plaintiff's  motion  to  strike  dAfeudnnt'e 
pleas;  (8)  the  court  erred  in  refusing  a 
new  trial  to  tbe  defendant.  The  second 
ground  of  error  assigned  here  Is  expressly 
waived  by  appellant,  and  It  Is  not  neces- 
sary to  devote  any  attention  to  It. 

The  referee  did  not  err  In  overruling  tbe 
demurrer  of  defendant  below  to  the  decla- 
ration. The  declaration  Is  In  the  form 
prescribed  by  the  statute  In  actions  ol 
ejectment,  and  the  demurrer  admits  the 
averments  therein.  The  appellant  seeka 
to  raise,  under  this  asslgnmrat  of  error, 
the  question  whether  or  not  an  action  of 
ejectmentcan  be  maintained  toejecta  rail- 
road corporation  from  a  right  of  way 
after  the  road  has  been  constructed  and 
put  la  operation.  This  question  more 
properly  arises  in  the  final  decision  on  tbe 
testimony  introduced,  and,  as  we  dulv 
consider  tbls  pbase  of  the  case  under  the 
motion  for  a  new  trial.  It  Is  not  necessary 
to  notice  further  this  assignment  of  error. 

On  the  trial  before  tbe  referee  a  written 
stipulation,  signed  by  tbe  respective  par- 
ties, was  introduced,  whereby  It  was 
agreed  that  a  copy  of  the  proceedings  on 
the  part  of  the  Atlantic  Coast,  St.  Johos 
&  Indian  River  Railroad  Company,  in  Vo- 
lusia county.  Fla.,  to  condemn  the  land  In 
controversy  tor  right  of  way  for  use  of  Its 
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railroad,  sboold  be  taken  as  a  fall  and 
complete  traDBcilpt  of  said  proceedlnKB. 
and  that  the  delendant  corporatioo  took 
poDoooolon  of  said  Atlantic  Coast,  St. 
JofaDS  A  Indian  Blvur  Ballruad  In  Decem- 
ber, 188B.  nnder  a  lease  for  90  years,  and 
has  eontlnoed  f n  posacsilon  of  some  under 
■aid  lease.  It  Is  also  agreed  In  said  stipu- 
lation that,  prior  tu  the  alleged  condemna- 
tion proceedings  on  part  of  said  Atlantic 
Coast,  at.  Jobofl  A  Indian  River  Railroad 
Company,  the  title  in  fee  of  the  land  In 
question  had  been  duly  conveyed  to  Jnbn 
8.  Adams;  that  said  John  S.  Adams  died, 
testate,  In  April,  1876.  and  letters  testa- 
mentary were  duly  granted  on  his  estate 
to  Ellen  F.  Adams  In  June,  1>I70;  that  El- 
len F.  Adams  died  In  June.  1878.  without 
making  any  settlement  of  said  estate,  and 
letters  efe  bonis  non  earn  testa mento  &d- 
uezo  were  duly  granted  to  John  S.  Drlggs 
In  July,  1878;  that  said  was  duly 

removed  from  bis  otHce  as  administrator 
aforesaid  on  the  6th  day  of  Jane,  1885,  and 
no  settlement  of  said  estate  was  had  up  to 
the  time  of  bis  removal :  and,  further,  that 
plBlntlff  was  duly  appointed  and  qualified 
as  administrator  de  oon/s  non  cam  tea  ta- 
rn en  to  Aanexo  ol  aald  estate  on  Jane  16, 

1885w 

It  la  admitted,  then,  that  prior  to  the 
allesed  condemnation  prueepdlngi*  the  title 
in  fee  bad  been  conveyed  to  plainttfTs  tes- 
tator, and  no  questions  are  presented  as 
to  tbe  source  or  deralgnment  of  plaintiff's 
title.  By  the  settled  law  of  this  state  an 
administrator  may  maintain  ejectment  to 
recover  possession  of  the  lands  of  his  In- 
testate or  testator,  and  this  Is  not  ques- 
tioned by  appellant  anywhere  In  tbe  rec- 
ord. It  Is  Inidsted,  however,  on  tbe  part 
uf  appellant's  attorney  that  the  land 
In  question  bad  been  duly  condemned  as  a 
right  of  way  for  the  Atlantic  Coast.  St. 
Johns  &  Indian  River  Railroad  Company, 
and  that  appellant  bas  the  same  right  to 
use,  occupy,  and  possess  tbe  land  as  Its 
lessor  had.  It  Is  trne  that  appellant  bas 
tbe  same  rtghts  to  the  use  of  the  land  for 
right  of  way.  to  the  extent  of  Its  lease, 
that  the  Atlantic  Coast.  St.  Johns  A 
dlan  River  Railroad  Company  had,  but  it 
is  contended  by  appellee  tliat  the  proceed- 
ings to  condemn  tbe  land  for  right  of  way 
are  noil  and  void,  and  did  not  divest  plaln- 
dD  below  erf  bis  right  to  the  possession  of 
tlM  land.  Yarions  objections  are  made  to 
the  proceedings  by  which  the  strip  uf  land 
In  qoeation  was  songht  to  be  condemned 
lor  right  of  way.  We  will  nut  notice  all 
tbe  objections  raised,  because. in  our  opin- 
ion, there  Is  one  which  is  valid,  and  ren- 
ders the  condemnation  proceedings  void. 
Under  tbe  statute,  tbe  commissioners  ap- 
pointed to  view  theprsmlses  and  appraise 
tbe  lands  to  be  taken  are  required  to  glre 
tbe  owner  or  owners  of  the  land  notice  of 
the  time  and  place  where  they  will  meet  to 
consider  the  amount  of  compensation  to 
be  paid  to  the  owner  or  owners  by  the 
company  asking  fur  the  condemnation. 
The  statute  requires  that  tbe^notlce  shall 
be  awved  at  least  ten  days  before  the  time 
ol  socb  meetlttff,  personally  on  such  own- 
er or  owners,  or  on  bis  or  their  aothoriied 
agent  or  attorney,  or  by  leaving  the  same 
or  a  eony  tbefeof  at  bis  residence  or  plaee 


of  business,  with  a  person  over  the  age  of 
Sfteen  years."  It  also  requires  that, if  the 
owner  of  such  land  is  anon-resldent  of  the 
county,  or  his  residence  Is  unknown,  and 
he  has  no  authorized  agent  or  attorney  In 
the  county,  snch  notice  shall  be  published 
for  four  consecutive  weeks  In  some  paper 
published  In  the  county,  and  that  proof 
of  the  service  of  such  notice  In  compliance 
with  the  requirements  of  the  statute  shall 
be  filed  with  tbe  report  of  tbe  comro1s< 
siuners.  The  requirement  of  tbe  statute 
in  this  respectis  Jurisdictional,  and  cannot 
be  disregarded.  Mills.  Em.  Dom.  8  95; 
2  Wood.  Ry.  Law.S  M7;  Lewl8,Em.  Dom. 
S  369.  There  Is  no  proof  In  the  record  that 
notice  was  given  as  required  by  the  stat- 
ute, nor  is  there  any  recital  in  tbe  record 
from  which  It  can  be  Inferred  that  the  no- 
tice was  so  given.  If  the  commissioners 
had  reported  that  proper  notice  had  been 
given,  or  If  the  Judge,  In  making  an  order 
confirming  the  report,  had  adjudicated 
this  fact.  It  might  besufflclent;  but,  as  the 
record  does  not  afford  a  foundation  for 
such  an  inference,  we  express  no  opinion 
on  these  points.  Having  reached  this  con- 
clusion, the  only  question  remaining  as 
to  plaintiff's  right  to  recover  the  land  In 
controversy  Is.  wlU  ejectment  Uefor  a  frac- 
tional part  ot  a  road-bed  of  a  line  of  rail- 
road In  use  and  operation?  The  testi- 
mony In  this  case  shows  that  tbe  lessor  ol 
defendant  below  undertook  to  condemn 
the  land  In  question  by  proceedings  Insti- 
tuted in  August,  1885.  and  that  the  road 
was  leased  to  said  defendant  in  December, 
1885.  Tbe  owners  of  the  land  are  devisees 
under  tbe  will  of  John  S.  Adams,  deceased, 
who  died  In  Dnval  coanfey,  Fla..  and  on 
whose  estate  admlnlntratinn  Is  still  con- 
tinuing. It  does  not  appear  that  the  ad- 
ministrator of  said  estate  or  tbe  derlsees 
under  the  will  were  present  when  said 
road  was  being  constructed.  The  plain- 
tiff In  the  court  t>elow,  who  was  admlnl^ 
trator  of  the  estate  at  tbe  time  the  pro- 
ceedings to  condemn  the  land  were  InsU- 
tnted.  saysln  bis  testimony  that  he  bad 
no  notice  of  the  institution  of  these  pro- 
ceedings until  some  time  In  1886.  He  says 
be  was  absent  from  the  state  at  the  time 
the  condemnation  proceedings  were  insti- 
tuted. But  he  admits  that  he  bad  Infor- 
mation that  the  company  was  occupying 
the  land  early  In  1885.  Will  ejectment  lie 
against  tbe  defSndant  cocporatlon  under 
the  circumstances  of  this  case?  There  Is 
no  question  but  that  the  action  could  be 
maintained  against  an  Individual  defend- 
ant under  such  a  state  of  facts,  and  the 
same  result  win  follow  in  a  salt  against 
the  defendant  corporation  unless  an  ex- 
ception can  be  sustained  on  tbe  ground  of 
public  policy  or  public  Inconvenience,  nr 
some  other  Just  ground.  In  tbe  case  of 
McAnlay  v.  Railroad  Co..  83  Vt.  811,  Chief 
Justice  Redpibld,  speaking  for  the  court, 
said:  "In  thvse  great  public  works  the 
shortest  period  ol  clear  acquiescence,  so 
as  fairly  to  lead  the  company  to  infer  that 
the  party  Intends  to  waive  his  claim  for 
present  payment,  will  be  held  to  conclude 
tbe  right  to  assert  tbe  claim  In  any  such 
tonn  as  to  stop  the  company  In  the  prog- 
ress of  their  works,  and  especially  to  stop 
the  ronning  of  tbe  road  uter  It  has  been 
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put  In  operation,  wbereby  the  public  ae> 
qalra  Importnnt  InteresU  Id  Ita  contlnn- 
ftnce.  The  party  does  not,  of  courso,  torn 
blB  claim  or  tbe  riffht  to  enforre  it.  In  all 
proper  modes.  *  TbiB  wan  a  salt  of  eject- 
ment against  a  railroad  to  recover  land 
occupied  as  a  rlgbt  ol  way.  Tbere  are 
many  autborltles  which  malnt^n  the  prop* 
OBltion  that  ejectment  will  not  lie  against 
A  railroad  corporation  to  recover  road- 
bed after  thesamelaconstracted  and  pot  In 
operation.  Railroad  Co. r. Turner, 81  Ark. 
404;  ProToIt  y.  Railroad  Co.,  67  Mo.  256; 
CJray  v.  Rniiway  Co.,  81  Mo.  126;  Railway 
Co.  T.  Redlck,  16  Neb.  313,  30  N.  W.  Rep. 
809;  Lawrence  V.  Steara-^hip  Co..  S9  La. 
Ann.  427. 2  Sooth.  Rep.  69.  There  are  cases 
where  courts  of  equity  have  refused  a  writ 
of  injunction  to  restrain  a  railroad  from 
operatinfir  trains  where  parties  hare  re- 
mained inactive  antU  the  road  Is  cpmplet- 
•d.  This  doctrine  is  fully  Illustrated  in 
our  own  court  In  the  case  oS  Railroad  Co. 
T.  JaekBun,  21  Fla.  146. 

Tbe  principle  of  efltoppel  can  be  InToked 
In  salts  of  this  cliaracter,  as  well  as  In 
others,  and,  where  a  party  has  ao  acted 
as  to  call  for  the  nppltcatton  of  this  doc- 
trine. It  win  apply.  We  do  nut  think, 
however,  that  the  plaintiff  ts  estopped  In 
this  cauefrom  assertins  his  title  to  tbe 
property,  and,  after  a  cnnsideratlon  of  tbe 
aiitlioritles,  we  think,  both  npon  principle 
and  tbe  weight  of  authority,  an  action  of 
Qjectment  may  be  maintained  against  a 
railroad  corporation  to  recover  pnaseeslon 
of  a  road-bed,  where  the  same  has  bem 
taken  without  tbe  consent  of  the  owner, 
and  without  anthorltyof  law.  Hooper  v. 
Railway  Co.,  78  Ala.  213;  Smith  v.  Rail- 
road Co..  67  111.  191;  Cox  v.  Railroad  Co., 
48  Ind.  178;  Graham  v.  Railway  Co.,  27 
Ind.  260:  Robinson  v.  Railroad  Co.,  57  Cal. 
437;  White  v.  Railway  Co.,  64  Iowa,  281, 
90  N.  W.  Rep.  486;  Conger  r.  Railway  Co., 
41  Iowa,  419;  Railroad  Co.  r.  Galtender, 
IS  Kan.  496;  Carpenter  r.  Railroad  Co..  24 
N.  Y.  65.'>:  Railroad  Co.  v.  Brace,  102  Pa. 
St.  23:  Railway  Co.  v.  Benltos.  68  Tex. 
826;  Sherman  v.  Railroad  Co.,  4U  Wis.  645: 
Mills,  Em.  Dum.  5  90;  Pierce,  R.  R.  167;  3 
Wood,  Ry.  Law.  §  246. 

The  appellant  says  the  verdict  for  mesne 
profits  waaexcesslve.  Theonly testimony 
on  the  subject  of  mesne  profits  was  that  of 
plaintiff  and  J.  R.Parrott.  Esq.  No  objec- 
tion was  made  In  the  court  below  to  tbe 
character  of  the  evidence  Introduced,  and, 
while  It  is  very  uncertain,  yet  I  see  no 
ground  for  disregarding  It.  It  was  suffl- 
dent  upon  which  to  base  a  Judgment  by 
therfleree;  and.  under  Iho  rules  govern- 
ing such  findings,  I  do  not  see  how 
It  can  be  disturbed.  On  appeal,  bis 
findings  of  fact  are  to  be  given  the  same 
conaideratlon  and  weight  as  would  he 
given  to  the  vordict  of  a  Jury.  Broward 
V.  Roche,  21  Fla.  406;  McClenny  v.  Hob- 
bard,  20  Fla.  541. 

In  onr  isTestlgatlon  of  tbis  case  we  find 
that  some  decisions  seem  to  hold  In  cases 
of  this  kind  that  the  writ  of  possession 
will  be  stayed  a  reasonable  time  for  the 
consammatlon  of  condemnation  proceed- 
ings to  secure  a  right  of  way  for  the  rail- 
road company.  Without  deciding  the 
point,  we  wlU  say  that.  If  aaeb  an  appli- 


cation Is  decdred.  It  most  be  made  wltUn 
80  days  I  rum  tbe  filing  of  this  opinion. 
Judgment  affirmed. 


SCDLI.  T.  Beattt  0t  aT. 
(Suprnns  Cowt  qr  J^lorido.   March  4tl89L) 

H01fBflTSU>  —  DlHPO«mOM  BT  WlLL  —  BiSHTt  OV 

Hbibs. 

1.  Under  t^ieoonstltQtioii  of  1W8,  a  homestead 
Ib  not  snbjeot  to  testamentBry  disposition;  and 
althon^h  a  homeatoader  may  leave  a  wlUt  as  to 

his  homestead  he  dies  Intestate. 

2.  A  resldeat  legatee  in  a  will  of  a  decedent 
who  enjoyed  In  his  life-time,  and  up  to  the  time 
of  his  death,  a  homestead  in  this  state,  cannot 
claim,  OS  against  the  non-resident  heirs  of  the 
testator,  property  exempt  as  a  homestead  fn»n 
debt  onaer  the  constitution  and  laws  of  Florida, 

8.  James  Beatty,  being  the  head  ef  a  family, 
became  the  owner  of  20  acres  of  laud  in  Duval 
county,  Fla.,  in  1873,  and  oooupied  it  as  a  home 
with  Ms  family  until  his  deat£  in  1882.  He  left 
sarviving  him  a  wife,  now  dead,  and  three  chil- 
dren by  a  former  marriage,  non-residents  of  the 
state  of  Fitnida.  By  the  terms  of  a  will  left  by 
s^d  Beatty,  a  legacy  of  tl,000  was  directed  to  be 
paid  to  a  son  of  his  wife  by  a  former  marrlaee, 
and  a  restdMt  of  the  state  at  Florida.  Hdii, 
that  the  homestead  of  said  Beatty  descended  to 
bis  non-resident  heirs,  and  was  not  subject  to 
pay  said  legacy. 
{SyllabM  by  the  Court.) 

Appeal  from  circuit  eonrt,  Duval  county ; 
James  M.  Bakrr.  Judge. 

Frank  W.  Pope,  for  appelant.  Fletcher 
A  Warts,  for  appellees. 

Mabbt,  J.  On  the  25th  day  of  October, 
18S7,  EUia  J.  Todd  filed  a  bill  In  chancery 
In  the  Duval  circuit  court  against  William 
Beatty,  Mary  McQnlnn,  and  William  A. 
Mc<Julnn,  as  sole  heirs  at  law  of  Jamee 
Beutty,  deceased,  to  foreclose  a  mortgage 
for  94UU,  executed  by  said  decedent  In  his 
llte-tlme,  and  his  wife,  Angelina  Beatty, 
on  tbe  Rth  day  of  November,  1879.  on  cer- 
tain real  estate  situated  In  Duval  county, 
Fla. 

The  proceedings  In  this  suit  resulted  In 
a  final  decree  for  complainant,  and  a  sale 
of  tbe  real  estate  therein  mentioned  under 
said  decree  by  a  master  in  chancery  ap- 
pointed for  that  purpose.  The  master 
reported  tbat  he  bad  aold  said  real  estate 
OB  the  first  Monday  In  April.  1^,  In  pur- 
suance of  said  decree,  and,  after  maklns 
all  the  dlshnrsementa  from  the  proceeds 
arlstng  from  said  sale,  as  directed  by  said 
final  decree,  a  surplus  of  91,090.06  remained 
In  his  hands  subject  to  the  order  of  tbe 
court. 

The  appellant,  William  E.  Scull,  by  len  ve 
of  the  court,  filed  In  said  cauHe  on  the  6tta 
day  of  March,  ISSH,  his  petition  asking  to 
be  allowed  to  Intervene,  and  that  tbe 
court  by  decree  direct  that  the  sum  of 
fl.OOO  be  paid  him  out  of  the  surplus  aris- 
ing from  the  sale  nt  said  real  estate.  Ap- 
pellant  avers  In  his  petition  that  in  Octo- 
ber,  186S,  Angelina  Beatty,  then  Angelina 
BculU  was  duly  married  to  Jamea  Beatty 
In  the  state  of  Indiana,  and  at  tbe  time 
of  the  marriage  said  Angelina  bad  one 
child,  appellant  herein, then  five  years  old, 
tbe  fruit  ul  a  former  marriage;  and  that 
said  James  Beatty  at  said  time  had  three 
children  by  a  former  marriage,  to-wit, 
Lotta  Beatty,  William  Beatty,  and  Mary 
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Beattjr,  now  ICary  McQnlnn,  two  of 
whom,  WUUam  and  Maty,  are  defend- 
ants  In  the  aaid  salt  of  Ellia  J.  Todd 
agalnat  thnm  and  William  A.  McUuInn; 
that  Janim  Beatty  and  wile,  soon  after 
their  aaid  marriagre,  moved  to  Florida  In 
the  year  1872,  biinflElng  with  them  said  ap- 
pellant, tben  a  child,  and  said  Lotta  Beat- 
ty. and  that  the  other  children  of  aaid 
Jamea  Beatty  have nererresldeUin  Florida, 
the  said  William  Beatty  being  a  resident 
of  the  state  of  llllouls,  and  said  Mary  and 
her  husband  beinff  residents  of  tbe  state 
of  Indiana,  and  neither  of  them  intend  to 
reside  In  the  state  of  Florida ;  that  at  the 
time  of  the  marriage  of  Jam»  Beatty  and 
Angelina  BeoU  tbe  former  was  in  vary 
strnltmed  clrenmstancea,  and  tbe  lat- 
ter owned  some  i>erBonalty,and  wan, with 
appellant,  seised  and  possessed  of  certain 
real  estate  sltnated  In  the  state  of  Ohio ; 
that  the  real  estate  in  Ohio  was  rented  at 
an  annnal  sum  of  f  300  from  the  — —  day 

of  .  1868,  to  tbe  day  of  , 

1883,  at  which  time  it  was  sold,  and  the 

Broceeda  thoreot  belonging  to  said  Ange> 
na,  as  well  as  tbe  rmta  belonging  to  ap- 
pellant theretofore  received,  were  con- 
trolled and  osed  by  said  James  Beatty: 
that  In  tbe  year  1872,  after  1  heir  arriVRl 
In  Florida,  James  Beatty  parehased  20 
acres  of  land  sltaated  la  Doval  eoonty. 
(being  tbe  same  land  descrlh*^  In  tbe 
mortgage,  the  sobject  of  foreeloanre  In 
the  salt  of  Ellsa  J.  Todd  against  William 
BMtty  et  at.,)  and  that  saldJanMB  Beatty 
and  his  said  wife  foanded  a  home  upon 
said  30  acres  of  land,  and  contioaed  to  re- 
side npun  the  same  antil  tbe  day  of  his 
dratb.  wbleh  occurred  on  the  '  day 
of  Hay,  ISSZ,  and  said  Ang^lnaand  Lotta 
eoDtlDned  to  ooenpy  said  borne  up  to  tbe 
time  04  tbeir  deaths;  that  said  decedentt 
James  Beatty,  left  a  last  will  and  testa- 
ment, which  has  been  doly  admitted  to 
probate  In  the  office  of  the  county  Judge 
of  Dnval  county,  and  by  the  terms  of  said 
last  will  the  sum  of  f 1,000  was  baqueatbed 
to  appelant;  that  not  alone  was  It  affec- 
tion by  said  Beatty  tor  Angelina  and  ap- 
pellant that  moved  bim  to  make  such  be- 
qoeat*  but  said  Beatty.  being  a  Just  man. 
waa  In  part,  as  appellant  believes,  Infla- 
enced  thereto  by  tbe  consideration  of  his 
control  and  use  of  tbe  money  aforesaid 
accruing  to  appellant  and  his  mother 
fro  in  said  estate  In  Ohio,  and  tbe  fact  that 
appellant  stayed  and  worked  at  home 
with  Bald  Beatty  npon  said  land  until  he 
attained  his  majority,  contributing  con- 
siderably thereby  to  tbe  support  of  the 
family  and  tbe  improvement  of  said  prem- 
ises; that  letters  of  executorship  on  said 
will  were  dnly  granted  to  said  Angelina 
and  Ix>tta  Beatty,  and  they  duly  quail- 
fled  aa  execntrlces  on  said  estate,  and  con- 
tinood  to  act  as  aucb  during  the  time  of 
tbeIr  respeetlTe  lives;  that  Lotta  Beatty 
died  on  tbe  29th  day  of  January,  1886,  and 
Angelina  Beatty  died  on  the  4th  day  of  Oc- 
tober. 1^,  and  subsequently  one  William 
Jamea  applied  for  and  was  appointed  ad* 
mfnlatrator  cfe  bonis  Don  cum  teatatoeato 
»naexo  aS  the  estateof  said  James  Beattj, 
and  QDaUfled  as  such ;  that  said  Jamea, 
as  aneli  administrator,  baring  disposed 
of  all  tbe  pwsonal  proper^  ol  aaid  estate 


for  961.80.  and  eaqmided  It  Inpaymoitof 
coats  and  charges  of  administration,' ap- 
plied to  tbe  county  Judge  ot  Duval  county 
for  an  order  to  sell  said  real  estate  to  pay 
the  debts  ot  said  estate,  consisting,  as  al- 
leged in  his  petition  therefor,  of  $400  and 
Interest,  being  a  note  and  mortsage  in- 
debtedness which  Is  now  being  foreclosed 
In  said  suit  of  Ellia  J.  Todd  t.  William 
Beatty  et  al.,  and  91,000  which  by  the 
terms  of  Bald  will  was  bequ(^atbe(l  to  ap- 
pellant; that  an  order  was  obtained  and 
due  advertisement  ol  tbe  sale  of  snid  land 
made,  when,  on  the  day  of  the  sale  there- 
in, the  representative  ot  the  parties  claim- 
ing Interest  protested  against  said  sale, 
on  the  groond  tbat  aaid  land  was  the 
homestead  of  said  James  Beatty.  and  In- 
capable of  being  devised  by  his  last  will 
and  testament,  and  thereupon  no  sale  of 
said  land  was  made;  tbat  thereafter,  on 
the  2i>th  day  ol  October,  1887,  tbe  said 
Ellsa  J,  Todd  Instituted  her  said  foreeloa- 
nre suit  In  tbe  Duval  circuit  court  to  fon- 
close  tbe  said  mortgage  executed  by  said 
decedoit.  James  Beatty.  and  his  wife,  on 
the  said  real  estate,  and  tbat  William 
Beatty.  Mary  McQnInn,  and  William 
A.  McQuinn  are  tbe  only  defendants 
thereto;  tbat  on  the  S7tb  day  of  Janu- 
ary, 1888.  a  final  decree  was  rendered  In 
said  foreelosare  suit  tor  complainant  for 
9529  principal  and  Interest,  and  9100  coun- 
sel fees,  and  said  land  directed  to  be  sold 
by  a  mastn:  In  chancery  to  satisfy  said  de- 
cree and  costs,  and,  stannld  said  premises 
sell  for  more  than  sufficient  for  this  pap- 
pose, for  tbe  master  to  bring  the  surplus 
into  court  to  abide  the  further  order 
thereof;  that  the  said  will  and  executor- 
ship ot  said  Angelina  and  Lotta  thereun- 
4Br  were  aeqnlesced  In  by  said  defendant 
until  afto*  the  deaths  ot  ai^d  Angelina  and 
liOtta,  and  no  claim  was  made  counter 
thereto  until  said  premises  were  to  be  sold 
to  satisfy  the  debts  of  said  estate,  and 
among  them  the  legacy  or  debt  ot  appel- 
lant ;  that  there  was  formed  tbe  determi- 
nation by  said  alien  defendants  to  defeat 
tbe  claim  ot  appe11ant.tt  resident  citizen  of 
Florida,  and  In  pnrsaance  thereof  tbe  said 
William  James,  as  admtnhitrator  of  said 
estate,  appellant,  and  the  said  last  will 
and  testament  of  James  Beatty  were  Ig- 
nored, and  said  foreclosure  suit  Instituted 
against  said  defendants  alone,  for  the  pui^- 
pose  of  letting  said  premises  sell  to  satisfy 
said  mortgage  Indebtedness,  and  said  de- 
fendants to  have  the  surplus;  they,  nor 
either  of  tbnm,  never  at  any  time  intended 
to  occupy  or  claim  the  said  land  as  a 
homestead;  tbat  appellant  baa  never  been 
paid  his  said  legacy,  or  any  part  ot  It, 
and  there  Is  no  property  of  said  estate  out 
ot  which  It  can  be  paid,  except  the  sur- 
plus arising  from  said  foreclosure  sale; 
and,  further,  said  defendants  do  not  deny 
the  validity  of  said  wIlK  and  that  It  was 
the  intention  ot  said  James  Beatty  tbat 
appellant  Should  be  paid  his  said  legacy 
out  of  said  land.  but.  notwithstanding 
the  fact  that  all  of  them  are  non-residents 
ot  tbe  state  ot  Florida,  and  do  not  intend 
to  live  here,  and  all  are  adults,  and  have 
been  since  b^ore  the  acquisition  ot  said 
land  by  James  Beatty.  deceased,  tbe^ 
claim  that,  aaid  premlms  having  been  tbe 
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homeatead  of  their  Mdd  father  upon  bis 
death.  It  deaemded  to  them  as  his  h^ni, 
and  that  all  of  the  eurplim  arising  from 
the  sale  of  aaid  prtfmlses  belonfcs  to  them. 
The  prayer  of  the  petition  la  that  appel- 
lant be  allowed  to  Intervene,  and  for  such 
-  proceHB  as  the  court  may  direct,  and  that 
the  court*  will  adjudicate  and  direct  the 
payment  of  the  said  legacy  of  appellant 
out  of  said  surplus.  A  cnpy  of  the  will  is 
attached  to  the  petition,  and  the  legacy 
Ktven  to  apppllant  Is  provided  for  In  the 
following  clause  of  tbewlll:  "Iglveand 
bequeath  to  my  wife,  Angelina,  and  my 
daughter  Lotta,  all  the  real  eatate.  and 
all  ttif^  personal  estate,  owned  by  me  at 
my  decease,  for  thetr  own  nse  and  benefit 
during  their  natural  lives;  and  I  author- 
ise said  Angelina  and  said  Lotta  to  dis- 
pose of  said  reulestate  and  personal  prop- 
erty, or  any  part  thereof.at  anytime  they 
may  deem  it  Judicious  to  do  so.  At  the 
death  of  said  Angelina  the  sum  of  one 
rhuusand  dollars  shall  be  paid  tu  her  eon, 
William  E.  BcuW," 

On  motion  of  defsndanta,  eald  petition 
was  diamlaaed,  and  from  the  decision  of 
the  court  dismissing  the  eame  said  peti- 
tioner, William  E.  Scan,  appeals  to  this 
court,  and  herein  asatgna  the  following  er- 
rors: 

(1)  In  dismissing  the  petition  of  inter- 
vention. 

(2)  In  holding  that  non-resident  adult 
heirs  who  have  no  intention  ot  eatahllsh- 
Ing  a  residence  In  Florida  are  entitled  to  a 

homestead  hpre. 

(8)  In  holding  that  the  homestead  of  the 
ancestor  accrned  to  non*resldent  adult 
heirs. 

(4)  In  holding  that  non-resident  heirs 
took  The  homestead  relieved  of  otberwlae 
valid  claims  against  It. 

(5)  In  holdlngthatbetmhad  not  waived 
the  privilege  of  homeatead  by  the  foreeloa- 
nre  sale. 

(6)  In  holding  that  money,  the  surplus 
proceeds  of  the  foreclosure  sale,  was  a 
homestead  accruing  to  non-resident  heirs. 

(7)  In  holding  that  the  non-resident 
helra  were  entitled  to  the  awvlua  proceeds 
of  foreclosure  sale. 

(8)  In  rendering  Judgment  agalnatap- 
pellnnt. 

This  contest  Is  over  the  surplus  proceeds 
arising  from  the  sale  of  real  estate  under 
foreclosure  proceedings.  The  appellant 
claims  as  legatee  under  the  wilt  of  Jamee 
Beatty,  deceased,  and  defendants  William 
Beatty  and  Mary  McQulnn  claim  aa  helra 
of  said  decedent.  The  real  estate  sold  un- 
der said  foreclosure  proceedings  was  30 
acres  of  land  situated  In  Duval  county, 
Fla.,  purchased  by  James  Beatty,  de- 
ceased. In  1872,  and  occupied  by  blm  and 
his  family  ae  a  home  up  to  the  time  of  his 
death,  which  occurred  in  1S83.  The  said 
decedent,  Beatty,  and  his  wife  executed  a 
mortgage  on  said  home  piacp  in  1879  for 
9400,  which  was  foreclosed  after  his  death 
and  that  of  his  wife,  against  his  helra  at 
law,  William  Beatty  and  Mary  McQuinn, 
resulting  in  a  decree  aud  sale  of  said  home 
place,  with  a  surplus  of  91,090.06.  after  dtn- 
charglng  said  mortgage  decree,  all  costs 
and  expenses.  William  Beatty  and  Maiy 
McUaInn  are  the  only  surviving  children 


of  Jamea  Beatty,  deceasedijand  are  non- 
residents of  the  state  of  Florida.  They 
have  never  resided  in  Florida,  and  do  not 
Intend  to  make  their  home  here.  Appel- 
lant Is  the  son  of  the  wife  of  said  Jamee 
Beatty,  deceased,  by  a  former  marriage, 
has  been  since  1872,  and  Is  now.  adtlcen 
ot  the  state  of  Florida,  and  a  legatee  In 
said  will.  At  the  timii  of  the  death  of  aaid 
Jamee  Beatty,  proceedings  to  foreclose 
said  mortgage  had  not  been  instituted. 
The  case  of  the  appellant,  when  clearly 
stated,  is  that  of  a  resident  legatee  in  a 
will  claiming,  as  against  non-resident 
heirs,  projwrty  or  the  proceeds  of  property 
exempt  as  a  homestead  from  debt  under 
theconstltntlon  and  lawsof  Florida.  The 
constitution  provldea  that  "a  homestead 
to  the  extent  of  one  hundred  and  alxty 
acres,  or  the  half  of  one  acre  within  the 
limits  of  any  Incorporated  city  or  town, 
owned  by  the  head  of  a  family  residing  in 
this  state,  •  •  •  shall  be  exempt  from 
forced  sale  under  any  process  of  law,  and 
the  real  estate  shall  not  be  alienable  with- 
out the  joint  cooamt  of  husband  and  wife, 
when  that  relation  exlsta."  It  lsals<i  pro- 
vided that  this  exemption  shall  accrue  to 
the  helm  of  the  party  having  enjoyed  or 
taken  the  benefit  ot  such  exemption. 
Const.  1868,  art.  9,  fiS  1,  S.  What  is  neces- 
sary to  impress  real  estate  In  this  state 
with  the  character  ot  a  homestf^ad  under 
the  above  provision  of  the  constitution 
has  been  denned  hy  this  court  in  several 
caees.  Solary  v.  Hewlett,  18  Fla.  766; 
Oliver  V.  Snowden.Id.K2R;  Dmekerv.Roa- 
ensteln,  Id  Fla.  191;  MeOongall  v.  Min- 
nies. 21  Fla.  862. 

In  the  case  before  us  It  is  clear  that  the 
contest  is  over  money  arising  from  the  sale 
of  real  estate  which  was  the  homestead 
taken  and  enjoyed  by  James  Beatty  in  hla 
life-time.  Miller  v.  Finnegan.  26  Fla.  — ^ 
7  South.  Rep.  140.  It  Is  well  to  obRorve 
that  this  contention  does  not  present  a 
claim  for  the  exemption  of  personal  prop- 
erty of  a  taomeeteader,  hut  the  contro- 
versy Is  over  the  surplus  of  proceeds  aris- 
ing from  the  sale  of  a  homestead  after  the 
death  of  the  homesteader,  under  proceed- 
ings to  foreclose  a  mortgage  executed  by 
said  decedent  In  his  llfe-tlme.  It  has  been 
adjudicated  In  this  state,  and  may  be 
garded  as  settled,  that  under  the  constitu- 
tion of  1H68  the  homestead  is  not  subject 
to  testamentary  disposition,  and  although 
a  homesteader  may  leave  a  will,  as  to  hhs 
homestead  he  dies  Intestate.  Wilson  v. 
Fridenhurg,  19  Fla.  401 ;  Wllaon  v.  Frlden- 
berg,  21  Fla.  SNA. 

Under  the  statute  of  descents  In  thin 
state,  whenever  any  person,  having  title 
to  real  estate  of  Inheritance,  shall  die  in- 
testate as  to  such  estate,  it  shall  descend 
to  his  children  or  their  descendants,  if  any 
there  be.  McClel.  Dig.  p.  468,  §  1.  We  do 
n<it understand  appellant  toquestlon  that 
the  real  estate  from  which  the  funds  arise 
in  this  case  was  the  homestead  of  James 
Beatty  In  his  life-time,  or  that  said  home- 
stead was  not  subject  to  testamentary 
disposition,  and  upon  the  death  of  said 
Beatty  deecended  to  his  children  as  his 
heirs  at  law.  His  contention  Is  that 
]3eatty*s  adult  children,  being  non-resi- 
dents uf  the  state  of  Florida,  cannot  claim 
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the  property  as  exempt  from  his  Just  de- 
mand as  lesatee  under  Beatty's  will,  he 
being  a  resident  citizen  of  the  state  of 
Florida.  The  lang^uaKe  of  the  conntitu- 
tlun  Is:  "The  ezemptlone  provided  for 
*  *  *  Bhall  accrue  to  the  belre  of  the 
party  ha-rlnff  enjoyed  cir  taken  the  benefit 
of  such  exemption."  The  statute  of  de- 
Bcenta  exes  wlioaro  the  heird, — In  this  cane, 
the  children  of  Jaraes  Beatty,  deceased. 
The  exemption,  by  the  terms  of  the  con- 
Btitatlon,  accrues  without  limitation  or 
qnallflcatlon  to  the  heirs  of  the  home- 
steader. Apppllant  says  that  in  constru- 
inft  homestead  provisions,  where  the  lan- 
f^na^e  Dsed  dpparts  from  the  manifest  In- 
tention ot  the  lei^slature,  It  must  not  be 
taken  literally;  that  It  was  the  manifest 
object  of  the  homestead  provisions  of  the 
constitution  and  law  to  protect  a  debtor 
and  his  famllyin  tbeenjoynieut  of  ahome; 
and,  if  these  provisions  are  construed  In 
the  light  of  this  purpose,  no  protection 
can  be  extended  to  appellees,  because  they 
du  not  reside  in  Florida,  and  do  not  pur- 
pose  to  make  their  residence  here.  We 
cannot  accept  this  construction  of  thecon- 
Btitutlon.  The  exemption  provided  tor 
accrues  to  the  heirs  of  the  homesteader, 
and  we  cannot,  by  construction.  Ingraft 
a  clause  that  heirs  shall  be  taken  to  mean 
-nwldent  heirs"  or  "minor  heirs."  Miller 
T.  Flnnegan,  36  Fla.  — ,  7  South.  Rap.  140. 
In  arriving  at  the  meaning  of  the  consti- 
tution, we  mnut  be  governed  by  its  lan- 
guage, where  it  in  plain  and  unambltnious. 
In  construing  this  clause  ot  the  constltn- 
tlon.  It  is  said  by  this  court  In  the  case  of 
McDougall  V.  MeginnlsB,  21  Fla.  869:  "We 
du  not  feel  at  Itbwty  to  ammid  the  constl- 
tation  of  the  state  by  the  Interpolation  of 
forther  provisions  therein  regulating  the 
manner  or  extent  of  rlie  use  ot  tne  home- 
aread. "  The  meaning  of  the  constitu  tion 
ia  that  the  homestead  which  is  exempt 
from  debt  accrues  to  the  heirs  without 
r^ard  to  their  residence  or  agns.  Upon 
the  death  of  James  Beatty  his  real  estate 
descended  to  his  children,  and,  the  real  es- 
tate In  question  bdng  bis  homestead,  the 
constitution  secured  It  to  them  free  from 
forced  sale  under  any  process  of  law. 

Oor  conclusion  Is  that  the  decision  of  the 
court  below  In  dlsmtaslng  appellant's  peti- 
tion was  correct. 

The  Judgment  Is  afllrmed. 


Attobnby  General  ex  ra;.  Wilkixs  t. 

CO.VNORS. 

(Suprenw  Court     Florida.  Karch  1, 1891.) 

<2tro  Warunto— ErrsoT  or  DufUBBis— Coxsn- 
TDTioiiAL  Law— HoLDim  Two  Omoaa— Oam- 

HAKCKS — ClTT  Mists*  Ifc 

1.  The  interposition  of  a  demarrer  to  an  In- 
fOrmsUoo  in  mo  uxtrranto,  that  presents  ujich 
a  statement  ol  facta  as,  when  uncontiDverted, 
would  mtitle  the  relator  to  tbe  relief  aoaghti  is 
an  admisiloB  of  the  facts  alleged. 

2.  Cnapter  8007,  liawt,  approved  February  IS, 
1S85,  making  it  the  duty  of  the  therilf  of  Escam- 
bia county  to  perform  the  daties  of  city  mar- 
shal In  the  ol^  of  Fensaoola,  in  bis  ooonty,  la 
not  ohnoxioaB  to,  or  In  oonfllct  with,  that  elaaae 
ct  seetloa  U  of  article  10  of  the  constitution  of 
ISSSi,  wfaieb  srovidas  that  "no  person  ihall  bold 
«r  warSorm  the  functions  of  more  than  one  cdBoe, 
under  the  govenuneal  of  this  state,  at  the  same 
time." 
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8.  Manldpal  ordlnanoes  oeatlBS  theoffloa 

so  nomine,  of  **obief  of  police, "  without  any  pro 
viaion  of  law  authorizing  tbo  creation  of  suoh 
office,  and  assigning  to  it  duties  and  thnctlons 
that  have  been  by  law  lodged  in  another  official, 
are  uUra  vfres,  illegal,  and  void. 

4.  The  <Aty  marshal  ot  a  mimlclpalItT,  la  so 
far  as  tlie  authority  snd  duties  of  his  oMee  are 
concemud,  occupies  the  same  relation  to  the  gov- 
ernuentsl  affairs  of  the  mnnloipallty  as  a  aberifl 
does  to  bis  oouuty.  He  is  thechief  exeootlveoffl- 
oer  of  the  municfpallt^,  clothed  wltb  authority  to 
sftpreheDd  offenders  agatnst  Its  ordlnanoes,  eta 
{SyUaJsiu  by  the  Court.) 

Appeal  from  circuit  court,  Escambia 
county;  Jxmes  F.  McClellan,  Judge. 

John  C.  A  very,  for  appellant.  Blount  A 
Blount,  tor  appellee. 

Tatlor,  J.  This  is  an  appeal  from  a 
Judgment  rendered  In  favor  ot  the  defend- 
ant In  a  quo  warranto  pi'uceedlng. 

The  Information,  which  was  filed  by  the 
attorney  general  in  ISfptember,  1K89,  he 
suing  "for  the  people  of  the  state,"  alleges 
that  Joseph  Wlihins  was  elected  sheriff 
of  Eacnmbla  county  on  the  6th  day  of  No- 
vember, 188K,  and  still  holds  such  office, 
and  by  virtue  of  his  title  thereto  la  enti- 
tled to  the  offlce,  and  to  the  discharge  ot 
the  duties  and  enjoyment  ot  the  emola- 
ments  which,  prior  to  the  dissolution  ctf 
the  municipal  corporation  of  Pensacola, 
attached  to  the  office  of  city  marshal  of 
that  city,  which  duties  and  emoluments 
are  vested,  by  thestatute  under  which  the 
provisional  muntclpallty  ot  the  city  ot 
Pensacola  was  and  Is  organised,  in  the 
sberltt  ot  Escambia  eonnty;  that  Con- 
nors, the  d^eadant,  tor  the  space  of  three 
months,  In  the  comity  ot  Escambia,  and 
provisional  municipality  of  Pensacola. 
nnlawfatly  held  and  executed,  and  still 
unlawfully  holds  and  executes,  without 
any  warrant  or  rifcht  whatever,  many  ot 
the  powers  and  daties,  and  enjoys  the 
emoluments  which  lawfally  attach  and 
belong  to  the  said  Joseph  Wllkins  by  vir- 
tue of  his  election  and  occupation  ot  the 
office  of  sbfrltf  ot  Escambia  county,  con- 
ferred upon  bim  by  tlie  provisions  of  the 
law  under  which  the  said  provisional  mu- 
nicipality of  Peusac<ila  exists. 

That  the  act,  approved  February  12, 
18t<5,  entitled  "  An  act  to  amend  section  9 
of  an  act  to  dissolve  municipal  corpo- 
rations under  circumstances  therein  stat- 
ed, and  to  provide  provisional  goveni- 
ment  for  the  ms me,  approved  Janutiry 
WK5,  and  to  repeal  the  eighth  swtlon  of 
that  act."  provides  that  it  shall  be  the 
duty  ot  the  sheriQ  tor  the  county  In  which 
said  city  shall  be  situated  to  perform  the 
duties  of  marshal  for  such  provisional 
municipality,  and  to  appoint,  subj»:t  to 
approval  and  removal  by  the  board,  such 
number  of  policemen  as  may  be  author- 
ised by  the  board.  That  notwithstand- 
ing such  provision  the  defendant  has  as- 
sumed to  be  and  exercises  the  powers  and 
duties  ot  chief  ot  the  pollre  forces  of  the 
said  provishmal  municipality;  has  as- 
sumed. In  disregard  of  the  law  and  the 
rights  of  relator,  to  exclusively  superin- 
tend, direct,  and  control  all  police  offlcen 
and  pollcemm  of  the  said  provisional  mu- 
nicipality In  the  discharge  of  duties  ae- 
■Igned  to  them,  and  to  be  the  cblet  conser- 
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Tator  ol  the  pablie  peace  of  tbe  mnDld- 
palltj,  and  anperlutendent  of  tbe  makiug 
of  complaints  ol  otfmees  agalnat  tbe  ordi- 
nances thereof,  and  to  perform  all  those 
duties  trblcb  prior  to  tbe  pasRage  of  tbe 
law  under  wfalcta  tbe  aald  municipality 
exlata  appertained  to  tbe  office  ot  city 
marsbal  of  tbe  city  ot  Penaacola,  and 
whlcb  now  lawfnily  appertain  to  tbe  office 
of  sberlft  of  Escambia  county. 

Tbe  information  prays  process  for  Con- 
nors to  auawer  the  people  by  what  war- 
rant he  clalma  to  bold  and  execnte** tbe 
office  and  powem  and  datles  aforesaid. ' 

Connors  answered  that  In  May,  1886,  be 
was  appointed  by  relator,  then  marshal 
of  the  prorlRlonal  municipality  of  Peusa- 
cola,  a  policeman  In  and  for  tbe  munici- 
pality, and  that  the  appointment  was 
thereafter  duly  approved  by  tbe  board  ol 
commtBBloners  of  the  municipality,  and 
thereafter  be,  atUl  being  a  policeman,  was 
made  by  the  board  captain  of  police;  and 
afterwards  on  January  ]0  and  February 
16, 1889,  the  board  adopted  a  coda  of  ordir 
nancea  tor  said  municipality,  prescribing 
the  duties  of  a  chief  ot  police,  aad  this 
code  is  made  apartot  the  answer;  and 
then  the  respond^it.  still  being  a  police- 
man ot  tbe  municipality,  was  made  chief 
nS  poHee,  and  basnerclsed  thefnncUoiM 
of  chief  of  police,  and  none  other. 

That  respondent  has  not  received  any 
emoluments  appertaining  to  relator, 
whoae  compensation  as  marsbal  baa  been 
paid  by  the  board  under  authority  of 
law,  and  no  part  of  such  compensation 
has  erer  been  paid  to  or  la  eUdmed  by  this 
respondent. 

This  answer  was  demnrred  to  as  bad  in 
snbstance.  In  that  It  taila  to  set  up  any 
facts  inconsistent  with  the  rights  of  the 
people  or  said  relator  aa  set  forth  in  tbe 
Information,  and  the  demurrer  was  orer- 
rnled,  and  leave  given  the  relator  to 
amend. 

Atterwardfl  an  amended  information 
was  filed,  which  Is  snbsCantlally  the  same 
as  the  otbw,  except  that  It  atatea  specific- 
ally tbat  the  datles  and  powera  alleged  to 
bare  been  usurped  appertained  to  the 
office  of  city  marsbal  at  the  time  the  re- 
lator was  elected  sheriff.  A  demurrer 
was  Interposed  to  It,  and  sustained,  and 
final  Judgment  rendered  In  favur  of  re- 
spondent. From  this  final  Judgment  tbe 
relator  appeals  to  this  court. 

By  Interposingademurrerto  the  amend- 
ed Informntlon,  the  respondent,  Connora, 
thereby  admitted  the  allegatiooa  ot  tact 
In  tbe  amended  Intormatlun  to  be  true. 
Conalderfd  abstractly,  we  think  that  the 
amended  Information  In  this  case  presents 
such  a  statement  of  tacts  as,  when  uncon- 
troverted,  wonld  entitle  tbe  relator  to  tbe 
relief  prayed.  These  tacts  being  admitted 
by  tbe  demurrer  to  be  true,  the  Judgment 
of  the  court  below  ahuuld  have  been  In  fa- 
vor of  tbe  relator  upon  the  demurrer  to 
the  amended  information.  Upon  this 
view  this  court  might  rest  its  judgment; 
but  there  are  other  questions  presented 
by  tbe  record,  and  commented  upon  by 
connsel  lu  their  argnmeataand  brl<4s,tbat 
we  deem  It  beat  to  dlscoss,  In  order  to  ar- 
rive at  a  more  complete  dlapoBltlon  ot  tbe 
eanse. 


It  is  contended  for  the  respondent  tbat 
section  1  of  chapter  3607.  entitled  "An  act 
to  amend  section  9  of  an  act  to  dlasulve 
municipal  corporations,"  etc.,  approved 
February  13,  1885.  which  provides,  among 
other  things,  tbat  "It  shall  be  the  duty  of 
the  sheriti  lor  the  county  in  which  such 
city  shall  be  situated  to  XKrform  theduties 
of  marsbal  for  such  provisional  munici- 
pality, and  to  appoint,  subject  to  tbe  ap- 
proval and  removal  by  the  board,  sucb 
numbers  ot  policemen  as  may  be  author- 
ised by  the  board,  etc..  Is  obnoxious  to 
that  clause  of  section  15,  art.  16.  of  tbe 
constitution  of  1885.  which  provides  that 
"no  person  shall  hold  or  perform  the  func- 
tions of  jnon  than  one  office  under  the 
government  of  this  state  at  tbe  same 
time."  And  in  this  connection  it  Is  nrged 
tor  tbe  respondent  that  a  city  marshal  Is 
a  state  officer,  in  the  sense  ot  tbe  constitu- 
tional provision  invoked,  and  tbat  to  put 
tbe  performance  of  tbe  duties  appertain- 
ing to  hia  office  upon  the  sheriff  of  a  coun- 
ty comes  within  the  couatltuMonal  inhibi- 
tion above  quoted.  With  this  contention 
of  the  respondent's  counsel  we  cannot 
aarree.  and  It  seems  to  us  tbat  the  plain 
meaning  of  the  language  used  in  the  cluuae 
of  the  constitution  Invoked  clearly  nega- 
tivea  tbis  theory.  Tbe  language  ol  the 
constttntlon  la:  ^No  person  shall  hold  or 
perform  the  functions  of  more  than  one 
office,  under  the  government  of  this  state, 
attbesametlme.*  Thelnfalbitlon  iKBlmed 
solely  and  entirely  against  offices  held  uu> 
der,  or  whose  duties  appertain  to,  the 
government  of  the  state.  After  careful 
and  exhaustive  search,  we  have  been  un- 
able to  find  any  authority  that  holds  that 
tbe  government  ol  municipalities  forma 
any  part  ot  tbe  government  of  the  state, 
as  such,  considered  In  the  broad  Bense  of 
the  term  "state  government."  Tbe  gov- 
ernment of  the  state,  as  such,  la  reared  ue>> 
on  and  provided  for  in  all  of  its  depart- 
ments by  the  constitution,  but  nowhere 
in  our  constitution  are  tbe  gbveruments 
of  mnnlclpalitlea,  or  their  officials,  elth.^r 
created  or  established  as  any  part  of  our 
state  government;  but  their  very  crea- 
tion, together  with  all  provisions  for 
"tbeir  Kovernment,"  are  reserved  to  the 
legislative  branch  of  tbe  state  govern- 
ment, as  erected  by  tbe  constitution.  Sec- 
tion 8,  art.  8.  ol  the  constitution,  provides 
that  "the  legislature  shall  have  power  to 
establlKb  and  to  abolish  municipalities,  to 
provide  For  their  government,  to  prescribe 
their  jurisdiction  and  powers.and  to  alter 
or  amend  the  same  at  any  time."  From 
this  provision  It  will  be  aeen  that  to  the 
legislature  la  reserved  tbe  power,  not  only 
to  crea  te,  but  to  abolista.  munlci[jal govern- 
ments. It  could  bMdly  be  contended  that 
our  constitution  Intended  to  clothe  tbe 
legislature  with  the  power  to  wipe  out  of 
existence  any  part  of  the  great  frame-work 
of  state  government;  yet  such  would  be 
the  Inference  were  we  tu  hold  that  the 
government  of  municipalities  formed, 
strictly  speaking,  any  part  of  tlio  govern- 
ment ot  the  state.  Again,  section  14, 
art.  16,  Const.  1886.  provides  as  follows: 
"All  state,  county,  and  municipal  officers 
shall  continue  in  office  after  the  expiration 
of  their  official  termsuntU  their  ■acceBBors 
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are  dsly  qaftlllled. "  From  this  distinct  de> 
uuralnatloD  irf  officers  an  beloK  Htate, 
eunuty.  and  mnnlcfpal,  we  think  our  con- 
Btitatlon  clearly  recogntaes  a  contradls* 
ttoctiun  between  Btate nfflcerB.coDntyoftl- 
cerB.  and  TDGnlrJpal  offlcers.  County  ofll- 
cmi,  being  in  express  terms  createil  and 
provided  (or  by  the  constitution  of  the 
state  as  part  of  the  machinery  of  the 
stated  goTernment  in  tlietr  respeetlvo 
coDoties,  are  to  be  regarded,  strictly 
speaking,  as  offleere  of  the  state. 

Again.  In  enamerating  what  coarte  shall 
eoDatltute  the  Judicial  power  "of  the 
state."  the  eonstltatton  (article  6,  §  1) 
iays,  "The  Jadldal  power  of  the  state 
sliall  be  rested  In  a  sopreme  court,  circuit 
eoarts,  criminal  courts,  county  courts, 
coaoty  Jadges.  and  Justices  of  the  peace." 
Id  tb!s  specific  enumeration  and  grouping 
of  the  courts  that  are  to  be  considered  as 
coDRtltntiog  the  Judicial  power  or  branch 
til  the  state  government  as  sacb,  there  is  a 
sttltaing  ttbeenre  ol  any  mention  of  munici- 
pal cuurts.  the  civatiun  <A  which  is  also 
nsemd  to  the  legislature  in  section  84. 
art.  5,  ol  the  eonstitntlon.  Had  it  been 
tbe  intention  of  theframers  of  oarconatltn* 
doD  tn  have  tbe  oSleers  of  a  municipality 
eontiidered  as  officers  "  under  the  govern- 
ment of  tbe  Htate,"  certainly.  In  this  ape- 
elflc  mention  ol  the  courts  iu  whom  tlieju- 
dkial  power  of  the  state  was  to  be 
lodged,  so  important  a  municipal  official 
SB  one  exereMi^  tlw  Jnristltction  and 
powen  of  a  court  within  the  ravntcipallty 
would  bare  been  specifically  Included  as 
part  of  the  state's  Judicial  power.  While 
tbe  officers  of  a  municipality  can  be  and 
are,  in  a  confined  and  limited  sense,  con- 
Bidend  as  officers  of  the  state.  In  that 
tbey  are  recognized  by  tbe  laws  of  the 
state  aa  bring  clothed  with  certain  official 
powers  and  duties  to  be  exercised  Inside 
the  lines  nf  certain  circumscribed  twrito- 
ilal  llmita  witbln  the  state,  and.  In  tbe 
proper  exercise  of  such  official  powers  and 
duties,  are  protected  by  the  strong  arm  of 
thestate's  government,  still  tbey  are  incl* 
dents,  auxiliaries,  and  agencies  only  In 
tbeir  relation  to  the  state'H  government, 
aod  bare  no  place  In  tbe  state's  govern- 
ment as  such,  considered  tn  its  broad  and 
eompn^ennlve  eense.  Their  official  au- 
tbority  and  power  Is  eonflned  strictly 
within  the  territory  of  their  munl*'lpali- 
tii^,  and  Is  further  limited  to  things  that 
pertain  strictly  to  municipal,  and  not 
atate.  atraira;  and  If  tbe  legislature  ut  the 
state  shonld  exercise  its  constltatlunal 
power  to  abolish  the  goremmetit  of  every 
manldpaltty  within  her  borders,  tfaestnte's 
K'lTcmment,  aa  contemplated  by  tbe  con- 
stitution, would  remain,  as  such,  ]D8t  as 
complete  and  periect  as  before,  though 
pertiaps  not  mo  f^dent  in  the  localities 
affected  by  such  abrogation. 

We  think,  therefore,  that  chapter  8607, 
Lawn,  approved  February  12, 1885,  which 
hapoaee  npon  the  sheriff  of  Escambia 
county,  hi  addition  to  bis  dutlo*  as  r^heriff 
of  anrh  runnty,  the  duties  and  tunctlons 
ibat  appertain  to  the  former  office  (abro- 
Kated  by  aald  act)  of  city  marabal  tor  the 
dty  of  Pensacola,  Is  not  repugnant  to  the 
constliutional  provision  invoked.  The 
tollowtas  Authorities  mutaln  this  view: 
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People  V.  Hedry,  62  Cal.  657;  People  v. 
Prolines.  84  Cal.  520;  Uridlas  v.  Morrill,. 
22  Oal.  473;  Britton  v.  Steber,  62  Mo.  S70;: 
State  V.  Wilmington  City  Council,  3  Har. 
(Del.)  294;  Waldo  v.  Wallace.  12  Jnd.  569; 
Respublica  v.  Dallas,  3  Yeates,  SCO;  State- 
V.  Kirk,  44  Ind.  401 ;  Mohan  v.  Jaekson^ 
62  Ind.  609. 

To  the  original  Information  filed  in  thi» 
cause  the  respondent  Connors  answered 
**  that  he  had  been  made  chief  of  police  by 
the  board  of  eoromlasloners  of  the  munici- 
pality of  Peosacola,  and  that  by  a  code  ot 
ordinances  adopted  by  said  board  of  com- 
mlsRloners  on  February  16, 18f%.  for  sait^ 
municipality,  the  duties  ot  a  chief  ot  police^ 
were  provided  for,  and  refers  to  said  code- 
of  ordinances  aa  part  ot  his  answer;  and 
that  he  has  exeretaed  tbe  fnnctiotts  con- 
ferred by  said  code  of  ordinances  upoik 
him  as  chl^  of  police,  and  none  other. 

This  brings  us  to  a  consideration  ot  ttie- 
legallty  of  those  provisions  ot  the  code  of 
ordinances  adopted  February  16,  18K0,  by 
tbe  commissioners  ot  tbe  city  of  Pensa- 
cola, for  tbe  gctvernment  of  said  city,  that- 
pmride  lor  the  creation  ot  tbe  office  ii» 
said  city  of  chief  of  police,  and  which  pre- 
scribe thodutles  of  such  officer.  In  aectloi> 
1,  e.  4,  ot  said  code,  it  Is  provided:  ."The- 
officers  of  tbe  municipality  are  tbe  presi- 
dent, the  vk'e- president,  tbe  clerk,  the  city 
engineer,  tbe  city  physician,  the  treasur- 
er, the  marabal,  the  chief  ot  police, "  etc. 
In  section  2,  same  chapter  ol  said  code*. 
it  is  provided  that  tbe  chief  of  police  shall 
be  elected  annually  by  tbe  board,  as  the- 
president  is.  Division  6,  art.  4,c.  4.  of  said 
code,  prescribing  the  powers  and  duties  ot 
the  chief  of  police,  provides  as  follows: 

"Section  1.  The  chief  of  police,  under  tha- 
saperrlelon  of  the  president,  shall  be  the- 
chief  of  all  tbe  police  forces  of  tbe  munici- 
pality. 

"It  shall  be  bis  duty: 

"Sec.  2.  Tu  see  that  eacb  police  offlcer 
and  policeman  properly  dlacbarges  tb»- 
duties  assigned  to  him. 

"Sec.  3.  To  see  that  tbe  public  peace  Is- 
preserved.  and  whea  any  vioiatloa  there- 
of, or  ot  tbe  ordlnan-res,  shall  come  to  bi» 
knowledge,  to  cause  tbe  requisite  com* 
plaint  to  be  made,  and  see  that  the  evi- 
dence is  procured  for  tbe  suceeosful  prose- 
cntlun  of  the  ottender. 

"Sec.  4.  To  obey,  and  cause  the  police- 
force  under  htm  to  obey,  the  directions  of 
the  president,  and  see  that  they  pertomi> 
their  duties  promptly  and  faithfully. 

"Sec.  5.  in  case  ol  tumult,  riot,  insurree- 
tion.  or  threat  thereof,  to  take  command 
(under  the  president's  direction)  in  person 
ot  tbe  police  and  auxiliary  forces,  and  di- 
rect their  movements  and  operations  la> 
the  dlschniw  of  their  respective  duties. 

"Sec.  6.  To  attend,  at  the  president'e^ 
office,  and  at  the  priHon,  atancb  times  as- 
the  president  may  direct. 

"Sec.  7.  To  keep,  and  cause  to  be  kept 
and  made,  at  sncli  time  and  In  such  man- 
ner as  may  be  directed  by  the  president,, 
all  records,  Itets,  registers,  books,  and  re- 
ports concerning  theafiairsand  opera  tiona- 
ot  the  po1lc>e  department. 

"See.  8.  To  perform  nil  other  duties  im- 
posed upon  blm  by  this  code,  or  any  ordl- 
nancea  to  be  hereafter  waeted,  and  to  (ter- 
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-form  the  faactioni  ot  the  uaanbal,  should 
that  officer  tall  to  quality,  or  In  bis  ab- 

•aence. " 

By  the  provlalons  of  eectlou  4,  c.  1688, 
lAwe,  approved  Febniary  4, 1869,  entitled 
*  An  act  to  provide  tor  the  incorporation 
ot  cltlea  and  towns,  and  to  establisb  a 
aniform  system  of  municipal  soremment 
In  this  state,"  tt  is  provided  that  thequai- 
IHed  electnre  of  the  munlcipatlty,  at  the 
mame  time  that  they  elected  a  mayor  and 
«fty  council,  should  alfMj  elect  a  city  clerk 
4ind  marshal.  The  effect  of  the  provision 
4>f  chapter  8606,  entitled  "An  act  tu  dls- 
fiolve  monlelpal  corporations  under  dr- 
«amstanceB  therein  stated,  and  to  prortde 
proTlfllonal  j^oTeminents  lor  the  same," 
approved  January  28. 1885,  upon  the  in- 
corpuratlou  and  government  of  the  city 
ol  Pensacola,  was  to  dissolve  and  abro- 
gate the  same;  aiid  by  the  provisions  of 
section  5  ot  nald  laHt-mentioned  act  it  Is 
made  the  duty  ot  the  governor  of  this 
-state  to  appoint  a  board  of  seven  com- 
fntaslunera  in  all  cities  and  towns  whose 
governments  are  dissolved  by  the  provis- 
ions of  said  act.   And  section  6  of  ttald  act 

{>roTides'*  that  all  such  cities  and  towns 
or  which  commissioners  shall  be  appoint- 
ed, as  provided  tor  in  section  5,  are  hereby 
-declared  to  be  provisional  munleipalitlee, 
■cbe  boundaries  of  which  shall  beeo^esten* 
-dve  with  the  boandarles  ol  sucb  defunct 
-cities  and  towns:  and  the  said  commis- 
sioners, and  such  offlcers  as  may  be  ap- 
pointed, and  the  Inhabitants  within  the 
limits  ot  such  cltlea  and  towns,  shall  t>e 
vested  with  all  the  powers  and  authority, 
ilffhts  and  privtlCKes,  and  charxed  with 
all  the  duties,  which  are  conferred  on  the 
aldermen  aud  other  offlcera,  and  the  In- 
feabitants,  under  and  by  virtue  of  tbe 
•aid  act  to  provide  for  tbe  Incorporation 
of  cities  and  towns,  approved  4th  ot  Feii- 
niary,  A.  D.  1K69.  and  the  amendments 
thereto,"  etc.  Section  8  of  chapter  8n06 
provided  that  the  commissioners  shall  ap- 
point a  marshal  and  a  clerk,  etc.  This 
-marsbal,  when  appointed,  under  the  pro- 
visions of  section  6,  above  quoted  from 
«ald  act,  became  at  once  clothed  and  vest- 
ed with  all  tbe  powers  and  authority, 
rlfrhts  and  prlvtleKes.  and  stood  charged 
with  all  the  duties,  which  were  conferred 
apon  the  office  ot  marshal  by  the  pro- 
visions of  said  chapter  1688,  approved 
February  4,  1869,  and  the  amendmeDts 
-thereto.  Thus  stood  the  law  nntll  the  ai>- 
pruval  on  February  12,  1886,  of  chapter 
^J7,  hereinbefore  referred  to,  whereby  sec- 
tion 8or chapter  8606,  provldln;?  for  the  ap- 
pointment of  a  marshal  by  the  commis- 
alonere,  was  entirely  repealed,  and  where- 
-by  It  was  made  the  duty  of  the  sheriff  to 
perform  the  duties  of  marshal  for  such 
provisional  municipality,  etc.  Tbe  effect 
-of  this  latter  enactment  was  to  clothe  and 
invest  the  sheriff  of  Escnmbla  county  with 
all  the  powers  and  authority,  rights  and 
prlvlleKes,  and  he  stood  charged  with  all 
4;be  duties,  that  devolved  upon  the  office  of 
marshal,  as  contemplated  by  the  provls. 
Ions  of  said  chapter  1688,  Laws  1869,  and 
the  amendments  thereto. 

The  next  question  to  be  considered  Is, 
what  are  the  powers  and  authority, 
vlBhtB,  iM-lvllegea,  and  dnttoSt  ol  the  oOlce 


ot  marshal  in  a  city  or  townf  Theanswer 
to  this  question  must  necessarily  bedrawn 
largely  from  the  commonly  accepted  usages 
and  customs  ot  theeuuntry,  since  the  office 
of  marshal  ot  a  city  or  town  is  ot  compar- 
atively modem  creation,  nnlmown  to  the 
common  law  ot  England,  and  in  our  stat- 
utes, except  in  one  instance  to  be  referred 
to  further  ou.  there  is  no  attempt  at  any 
defining  ot  bis  duties.   Our  law-makers 
seem  to  have  been  satisfied  that  simply  to 
establlHb  the  office,  and  give  to  It  a  name, 
that  then  such  duties,  rights,  powers,  and 
privileges  would  natorally  follow  in  its 
wake  that  were  of  such  nature  and  charac- 
ter as  had  by  popular  enatora  and  usage 
become  known  and  accepted  as  appertain- 
ing to  «uch  an  office.   In  Anderson's  L.aw 
Dictionary,  a  "marshal"  is  defined  to  be 
"an  officer  of  the  peace,  appointed  by  au- 
thority of  a  city  or  horcagh.  who  holds 
himself  in  readiness  to  answer  such  calls 
as  fall  within  tbe  general  duties  of  a  con- 
stable or  sheriff."  In  the  appendix  to  58 
Conn.  609.  we  find  the  following:  "An  ex- 
ecutive officer  tor  the  courts  was  of  course 
necessary  from  the  beginning,  bnt  he  is 
first  mtiutloned  in  our  records  by  the  title 
of   *  marshal,'  under  date   January  10, 
1649-60. "   In  section  27,  c.  20,  Acts  Cons., 
approved  September  M,im.  the  execntl-ve 
officer  of  the  courts  ot  the  United  States  Is 
entitled  "marshal;"  and  section  9,  c.  86, 
Acts  Cong.,  approved  February  28,  17&5. 
prov1des"that  the  marshals  of  the  several 
districts,  and  their  deputies, shall  have  tbe 
same  powers  In  executing  the  laws  ot  the 
United  Htatesassherifts  and  their  deputies 
In  the  several  states  have  by  law  In  exe* 
cuting  tbe  laws  ot  the  respective  states.  ** 
From  these  Instances  ol  long  usage  by 
the  people  of  the  United  States  ot  the  title 
"marshal,"  as  being  synonymous  with 
that  of  "sheriff,"  we  are  forced  to  tbe  con- 
elusion  that  when  the  titl(^"city  manhal." 
in  a  statute  like  ours.  Is  given  to  a  munici- 
pal office  created  by  the  statute,  It  Is  con- 
templated  by  the  statute  that  the  officer 
given  that  title,  in  so  far  as  the  authority 
and  duties  off  his  office  are  concerned,  oc- 
cnpies  the  same  relation  to  the  govern- 
mental HfTairs  of  the  municipality  as  a 
sheritT  does  to  his  county.    He  Is  the  chief 
executive  officer  of  the  town,  clothed  with 
authority  to  apprehend  offenders  against 
the  ordinances  of  the  municipality,  and 
liy  the  express  terms  ot  the  said  chapter 
8607,approvedFebruary]2.1S><5.thPsh'  •  tf, 
who,  by  the  provlitnns  ot  that  act.stHnda 
in  the  marshal's  shoes,  so  far  as  Pensacola 
Is  concerned,  is  given  the  power  to  appoint 
all  policemen,  subject  to  the  approval  and 
removal  thereof  by  theeommisaionere.  Tbe 
very  tact  that  this  power  toappolnt  police* 
men  is  srI  ven  to  him,  coupled  with  the  gener- 
ally accepted  nature  and  character  ot  bin  of- 
fice, seems  to  contemplate  that  he  shall  be 
tbe  head  or  chief  ot  the  police  forces  of  the 
city.   Tbe  fact  that  the  legislature.  In  sec- 
tion 25.  C.16H8,  La WS1S69,  requires  themay- 
orto  direct  his  mandate  to  theclty  or  town 
marshal  for  the  apprehenolon  of  persona 
cbai'ged  with  a  breach  ot  the  ordinances, 
shows  conclusively  to  our  minds  that  Xbe 
l^lslature  contemplated  that  the  ctty 
marshal  should  be  thecfalet  executive  offi. 
cer  ol  tbe  mualdpalityt  uid,  ao  far  aa 
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hU  powm  and  datlM  are  cuncerned, 
■boaid  oecnpy  fn  the  manlcipal  govern* 
mrait  the  name  attitude  that  a  sheriff  has 
In  bifl  county.  And  yet  in  the  lace  nt  this 
lait-meotloned  prorieion  of  our  law  we 
find  that  In  section  8,  art.  3,  c.  6,  of  the 
iald  code  of  ordinances  of  Peneacola,  It 
la  provided  that  the  mandates  for  the  ap- 
prebeuHlon  of  city  offenders  are  required 
to  be  directed  to  the  "chief  of  police." 
«o  aontlae.  We  are  of  the  opinion  that 
tbe  dudes  In  general  that  are  prescribed 
In  wctiona  1-8,  dlv.  6.  art.  4,  c.  4.  of  the  code 
of  ordinances  of  the  municipality  of  Pen- 
Bacula,  as  being  the  duties  of  the  "chief  of 
police,  *  eo  flOZD/ne,  of  said  city,  are  such 
duties  and  functions  as  from  their  very 
nature  and  character  belong,  as  the  law 
now  staads.  to  the  office  of  the  city  mar- 
shal, or.  In  this  cave,  as  we  have  wen.  to 
the  relator,  thesherttfof  Escambia  couoty. 
In  the  atmence  of  any  provision  of  law  an- 
thurlsingthecrbatlon  of  the  office  of  "chief 
of  pultce"ln  the  city  of  Pensacola.  with 
tin  functions,  powera.  privileges,  and  du- 
ties that  have  been  assigned  to  aald  office 
to  aomine  by  the  said  code  of  ordinances 
of  raid  city,  we  are  of  the  opinion  that  the 
ordinanceB  of  the  said  dty  creating  the 
office  of  cblet  of  police,  and  assigning  to 
aorb  office  duties,  powera,  privileges,  and 
fanctlons  that. from  their  very  nature  and 
cliaracter.  belong  by  law,  as  It  now  stands, 
to  the  office  uf  sheriff,  acting  ex  rittate 
ottelo,  an  city  marshal  of  such  mnnldpall- 
ty,  are  ultra  rtrna.  Illegal,  and  Told.  Ben- 
jamin T.  Webster,  100  lud.  16;  Hoboken  v. 
Harrison.  SON.  J.  Law,  78;  Farrell  v.  City 
of  Bridgeport.  45  Conn.  101 ;  White  v.  Tali- 
man.  26  N.  J.  Law,  67:  Tied.  Lira.  Police 
Power.  9  212.  It  follows  from  the  con- 
cloMlons  here  reached  that  the  order  of  the 
court  below  sustaining  the  dtimurrer  of  the 
Tpflpondent  to  the  emended  Informatltm  trf 
the  relator  mnst  be  rnrenied,  and  It  Is  so 
onlered,  with  directions  that  the  cause  be 
remanded  to  thecourt  below,  with  Instruc- 
tlonn  for  such  farther  appropriate  proceed* 
logB  herein  as  shall  be  consonant  with  tlie 
views  herein  expressed. 


Stats  t.Wii^lis. 


(No.  10,814.) 

March  28, 1891. 


{Supreme  Court  of  Louisiana. 

48  La.  Ann.) 

BCWH.ABT— Intbnt— Drunkkkkbbs  ab  a  DsnRBB 

— IXBTHUCTIONB. 

1.  The  defendant  was  charaied  with  bui^lary 
under  section  iSIBOot  the  Revised  BUtutes,— "who- 
ever with  intent  to  kill,  rob, "  etc 

8.  The  trial  Judge  followed  Qie  language  of 
the  statute  in  bu  charge  to  the  Jury. 

3.  There  was  no  neoeaal^  to  charge  that  it 
was  eaaential  to  find  that  tlte  aocnaed  nad  acted 
with  "maUoa  aftarathoaglit'*  In  order  to  find  him 
(oUty. 

4.  The  Jury  were  fally  Inatrncted  with  reter- 
flooe  to  the  "intent**  which  mast  characterize  the 
act,  and  there  was  no  mrar  la  the  judge's  refosal 
to  durge  aa  reqnaated  aa  to  "nuuloa  aftre- 
tiiought;"  these  vrards  an  not  made  eaaentlal  1^ 
the  statate. 

&.  The  Judge  was  also  requested  to  speoially 
Instruct  the  Jory  with  reference  to  dranbenneas 
as  a  defense  In  a  crlmloal  case. 

6.  In  his  charge  the  Jury  was  folly  Inatrncted 
M  the  aBMeai;  the  apecial  cbarge  requested 
would  not  nave  added  to  the  priMlple  as  ex- 
^aiaad.  lhare  waa  no  snhstanualdlfltannoe  b»- 


twean  Ota  fdiarga  rsqaaated  and  that  nlddi  was 
given. 

(^Ualmt  by  Ae  Ctourfc) 

Appeal  from  district  court,  pariah  of 
Caddo ;  Hicks,  Judge. 

VV.Jooes,  for  appellant. 

W.  H.  Rofrera,  Atty.  Oen.,  for  the  State. 

It  Is  Budicieot  to  charge  a  crime  In  words 
of  the  statute.  Btate  v,  Aab  worth,  42  La. 
Ann. — ,6  booth.  Bep.  556.  Trial  Judge 
not  obliged  to  repeat  In  special  charges 
matters  contained  In  his  general  chui^ge  to 
the  Jory. 

Bbbauz,  J.  The  defendant  was  Indicted 
for  burglary  in  the  ulght-tlme,  with  Intent 
to  kill  and  murder.  He  was  found  guilty, 
without  capital  punishment,  and  prose* 
cutes  this  appeal.  Ue  all^^  error  of  the 
trial  Judge  In  refusing  to  charge  that  tlie 
crime  was  committed  with  "malice  afore- 
thought." The  defendant  waa  charged 
with  the  crime  of  burglary,  under  section 
850  of  our  statute,  viz.:  "Whoever,  with 
intent  to  kill,  rub,  steal,  commit  rape,  or 
any  other  erlme,  shall  in  the  nlght-tlmei 
break  and  enter,  or,  having  with  anch  in- 
tent entered  In  the  night  time,  break  a 
dwelllng-honse,  any  pereon  being  lawfully 
thnr^n,  and  such  offender  being  at  the 
time  of  such  breaking  or  entering  armed 
with  a  dangerous  weapon,  or  arming  him- 
self in  such  house  with  a  dangerous 
weapon,  or  committing  an  actual  asHault 
upon  any  pereon  lawfully  being  in  auch 
house,  any  person  present,  aiding,  asawt* 
ing,  or  consenting  in  such  burglary,  or  ao- 
ceKsory  thereto  before  the  fact,  by  counsel- 
Ing,  hiring,  or  procuring  such  burglary  to 
be  committed,  on  conviction  shall  suffer 
death. "  The  indictment  cUargea  that  the 
accuHcd  "did  wilfully  and  feloniously,  with 
Intent  to  kill.  In  the  nlgbt-tlme,  break  and 
enter  the  dweUing-house  of  Laura CoUIdb* 
and  othera  named,  "bring  lawfully  Wwm- 
In.  and  said  Jack  Willis,  being  at  the  time 
uf  such  breaking  and  entering  armed  with 
a  dangerous  weapon,  did  then  and  there 
willfully  and  felonlousty.  of  hla  malice 
aforethought,  make  a  murderoua  assault 
upon  Laura  Collins,  Ed.  Collins,  Luclnda 
Willie,  them  to  kill  and  murder.  **  The  d». 
fendant  contends  that  to  Juutlfy  a  verdict 
of  guilty,  as  charged  in  the  Indictment, 
the  Bpeclflc  Intent  to  kill  with  malice  afore- 
tliuught  should  have  been  charged,  and 
that,  in  the  absence  of  malice  aforethought 
In  case  of  killing,  the  oflenHe  could  not 
hove  been  murder,  but  manalaugbter.  The 
trial  Judge,  In  his  instructions  to  the  Jury, 
charged  fully  and  clearly  as  to  the  Intend 
necessary  to  constitute  the  offense,  and 
stated  that  the  intent  Is  the  specific  Intent 
to  kill  any  one  uf  the  parties  named  in  the 
Indictment.  The  request  to  inatruct,  as 
made  to  appear  by  the  bill  taken,  had  for 
purpose  special  Instruction  with  reference 
to  "  malice  aforethought. "  and  eouuKel  for 
the  defendant  aasumea  that  without  thli 
special  cbarge  the  verdict  la  null.  The 
words  "malice  aforethought.'*  used  In  the 
Indictment,  were  not  necessary. and  there- 
fore there  was  no  necessity  to  charge  that 
the  accused, to  be  found  guilty, acted  with 
malice  aforethought.  It  was  only  needful 
to  charge  the  Intent,  and  this  waa  dune. 
The  statute  requires  an  actual  assault,  an 
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aaeatilt  to  thla  case  with  Intent  to  kill,  not 
an  usaaalt  made  wltb  Intent  to  murrler. 
The  crime  wa«  charged  In  the  words  of  the 
Btatute  and  its  equivalent.  State  v.Alectc, 
41  La.  Ann.  83,  5  Soatb.  Rep.  639;  State  t. 
Brady,  89  La.  Ann.  688,  2  South.  Rep.  556; 
State  V.  Mouton,  42  La.  Ann.  — ,  8  South. 
Rep. 681;  Wbart.Crlm.Law,(7thEd.)S403; 
State  V.  Benjamin,  7  La.  Ann.  47. 

Three  bills  ol  exceptions  were  taken 
to  the  trial  judge's  refusal  to  cbarge  spe- 
cially wltb  reference  to  drunkenness  as 
a  defense  in  a  criminal  trial.  These  bills 
are  Blmllnr,  and  differ  only  In  laDgua^. 
The  purpose  Is  the  same,  and  la  expressed 
the  iollowlnff,  copied  by  the  flrat  nv 
aerred:  **Tbe  prisoner  Is  not  liable  crim- 
inally, aa  charged  In  the  Indletmoit,  If  at 
the  time  he  was  too  drunk  to  know  what 
be  was  doluKt  unless  the  specific  Intent  to 
kill  and  morder  with  malice  aforetbuufcht 
la  proved  beyond  a  reasonable  doubt." 
Tbe  doctrine  of  dmnkennesa  aa  a  defense 
was  explained  to  tbe  Jnry.  and  tbey  were 
Inatmcted  that  It  at  the  time  tbe  accused 
waa  so  drunk  as  to  be  Incapable  of  the  In- 
tent cbarfced  he  could  not  be  found  guilty ; 
tf  he  was  drunk,  but  had  mind  enougrb  to 
comprehend  what  he  was  doing,  of  know- 
Ing  right  from  wrong,  and  cootemplatlng 
and  Intending  beforehand  and  at  tbe  dme 
to  klll,aa  alleged  In  tbe  Indlctmmt,  drunk- 
enness la  not  an  excuse.  If  the  act  was 
▼olnntary.  the  ToUtton  sofBclently  Intelli- 
gent to  show  the  Intent,  drunkenness  Is 
not  BTallable  to  disprove  the  intent.  So 
long  as  tbe  offender  Is  capable  of  concelT- 
Ing  a  design,  be  will  be  presumed.  In  ab- 
sence of  the  proof  to  tbe  contrary,  to  hare 
Intended  the  natural  consequence  of  bis 
acts.  Under  tbe  instructions  given,  whlcb 
were  full,  the  Jury  determined  his  intent  by 
all  the  facta  and  elrcnmstances  in  erldence. 
Their  verdtet  is  accepted  as  correct.  The 
last  bill  was  taken  to  the  refusal  to  charsce 
the  Jnry  as  follows.  vU.:  "The  proof  must 
satisfy  the  jury  that  the  intent  was  In  fact 
the  same  which  is  charged  In  the  Indict- 
ment. "  The  cbarge .  Is  specific  with  refer- 
ence to  Intent.  We  hare  already  decided 
that  malice  aforethonght  was  not  an  in- 
gredient of  the  crime.  It  a  man  Intends 
to  do  what  he  Ir  conscious  tbe  law  de- 
nounces, there  need  be  no  other  evil  Intent. 
After  a  fair  hearing,  a  jury  of  the  vicinage 
have  found  the  defendant  guilty.  Specific 
Intent  and  purpose,  needful  to  a  convic- 
tion, were  fully  dwelt  upon  in  the  charge. 
The  verdict,  the  sentence,  and  judgment 
•re  legal.  Tbe  accused  can  receive  no  re- 
lief from  this  court.  Judgment  affirmed. 


City  of  Nbw  Obt.eanb  v.  Uardib.  (No. 
10J06.) 

German  Protestant  Houb  forthe  Aobd 
AND  Infirm  v.  Same.  (No.  10,706.) 

(Supreme  Court  of  Louisiana.   March  88,  189L 
«  La.  Ann.) 


COKSTRDOnON  OF  WlLU— CfHAUTIlS— ItAPSBD  LSO- 

AciB»— Riears  or  RsaiDOAST  LsoAtssa. 

L  In  the  Interpretation  of  will*  the  IntenUon 
of  the  teBtatx>r  is  the  polar  star  by  wbich  courts 
niuflt  be  ffoided.  It  ii  their  duty  to  realize  such 
Inteation  from  ^piod  volult  by  ascertaining  quod 
dtott. 

9l  Oonstroetlons  must  not  be  pUoad  npoo 


wills  so  as  to  put  In  the  mouth  ot  a  testator  that 
which  never  entered  his  mind. 

s.  A  legacy  to  asytmcs  described  as  In  being 
Is  not  to  be  con^dered  as  made  to  asyloms  to  be 
created. 

<  A  municipal  corporation  has  no  capacity  to 
demand  a  legaey  not  made  to  nnraprsMoted  ben- 
efioiarifls. 

5.  A  beqnest  to  the  support  of  asylams  de- 
scribed Is  not  made  to  the  persons  reeved  by 
the  instltutioBS,  although  these  be  the  objects  of 
the  bounty. 

6.  If,  at  the  opening  of  the  anocession  of  the 
testator,  there  exist  no  such  asrlums  as  sre  men- 
tioned  la  the  will,  the  legacy  nils  or  lapses. 

7.  Anlastltntion  for  the  aged  and  innrm,  cre- 
ated sftar  thflopanins  of  tbesnooeaslonof  the  tes- 
tator, not  being  in  «sm  at  that  tlme^  has  nfr 
standing  to  claim  a  legacy  designed  for  the  sup- 
port of  asylums  bellered  to  be  inezlstMUM  at  the 
oate  of  the  wiU,  or  eventually  at  the  opcudng  of 
the  sucoession. 

a  A  iBgaey  which  fatla  or  lapsos  sinst  be 
dealt  with  as  a  portlim  of  the  soooeaslon  muln- 
ing  undisposed  of.  It  devolves  upon  and  aocrnea 
to  the  residuary  or  uni  venal  legatee. 

(auUabut  bu  the  CoMrt.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Monbob,  Jndge. 

Fr&Dcie  B.  Lee,  Asst.  City  Atty.,  and 
Ctar/etun  Hant,  City  Atty.,  tor  appellant. 

(1)  The  following  clause  appears  tn  tbe 
wUl  of  the  late  Colin  J.  Nicholson:  "To 
the  support  of  asylums  In  tbe  faith  of  the 
Protestant  reltglun,  specially  devoted  to 
the  care  of  aged  persona,  dve  thooaand 
dollars ;  thla  or  these,  as  the  eaae  may  be, 
to  be  located  In  tbe  city  or  parish  ol  Or- 
leans, La. ;  and  I  leave  to  my  executor 
the  selection  of  such  Instltntiun  or  Institu- 
tions.'* (3)  In  the  absence  ot  an  asylum 
in  the  city  of  New  Orleans  of  the  character 
described  by  tbe  testator  at  tbe  date  ol 
tals  death  Uie  legacy  does  not  lapse  and 
accrue  to  the  residuary  legatee,  but  tbe 
city  ot  New  Orieans  can  claim,  receive,  and 
administer  It  for  the  benefit  tA  those  per- 
sons contemplated  by  the  deceased.  Flak 
V.  Fink.  12  La.  Ann.  301;  Succraslon  of 
Vance,  89  La.  Ann.  871,  2  l^ntb.  Rep.  64. 
.  SiDf^toOt  BrowaeA  CAoate,  tor  drimd- 
ant. 

(1)  Nnttee  by  publication  Id  the  manner 
required  by  law  ot  the  filing  of  a  tableau 
by  an  executor  operates  as  a  citation  to 
legatees  as  well  as  creditors,  and  the  ho- 
mologation ot  tbe  tableau  bars  all  further 
Inquiries  as  to  all  matters  included  in  the 
tahteav.  Civil  Code,  arts.  1064,  1065;  10 
Rub.  (La.)  118;  U  La.  Aon.  264:  1  Rob. 
(La.)  8  I^.  Ann.  604  ;  27  La.  Ann.  S29: 
29  La.  Ann.  S»l.  (2)  When  a  will  la  writ- 
ten in  plain,  unequivocal  terms  It  must  be 
enforced  as  written.  A  legacy  "to  the 
support  of  asylums  In  the  faith  of  tho 
Protestant  religion,  especially  devoted  to 
the  care  ot  aged  persons,  |£6,000 ;  this  or 
these,  as  the  case  may  be,  to  be  located 
in  the  dty  or  pariah  of  Mew  Orleans.  La. ; 
and  I  leave  my  executor  tbe  selection  of 
Mocb  Inntltutlun  or  institutions,"— Is  a 
legacy  to  the  asylums  described,  and  not 
to  tbe  aged  persons.  The  city  of  New  Or- 
leans has  no  right  to  recover  ancta  a  legacy 
on  the  ground  that  It  Is  a  legacy  to  tbe 
poor  of  New  Orleans,  under  dvlt  Code, 
art.  1549.  Ctvll  Code,  art.  1712;  7  La.  230: 
7  Rob.  (La.)  481:  7  La.  Ann.  416:  SDomat, 
(by  8trahBD,)  |i.  S74,  {  KUe;  Id.  pp.  873» 
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Zn,  S2t5,  82Z1;  8  La.  Ann.  662.  (8) 
To  enable  a  legatee  to  take  by  will  he 
must  be  In  extoteoee  at  tbo  openliiff  of  tbe 
«atate,  and  have  the  capacity  to  rec^ve 
at  that  time.  17  La.  Ann.  64:  avlt  Code, 
arrs.  488,  S50,  95S,  1478,  1482.  1494,  1697;  32 
L».  Ann.  833  ;  7  La.  Ann.  415;  4  Wheat.  27. 
(4)  A  Tee^cy  of  the  residue  of  the  testa- 
tor's property  Is  a  universal  l^acy. 
Particaiarlef^aeles  which  have  lapsed  fall 
Into  the  residunm,  and  go  to  the  universal 
legatee,  and  he  takes  everytblnc  that  has 
not  been  validly  slven  away.  Civil  Code, 
art.  7704;  86  La.  Ann.  708;  fo  Rob.  (La.) 
Si9;  7  La.  Ann.  61;  10  La.  Ann.  164;  18  La. 
Aun.  404;  24  La.  Ann.  S75;  SO  La.  Ann. 
28S;  3»  lA.  Ann.  277;  8  La.  Ann.  707;  12 
Rob  (Ia  )  67;  £8oDth.  Kep.  66. 

Jos.  B.  A  J.  Zncb.  SimuTing,  for  appellee 
Germao  FroceataDt  Home  for  tbe  Aged 
and  lBfl*in 

(U  If  tbe  legacy  Is  absolute  and  uncon- 
dlt*oaal,  the  legatee  must  exist  at  tbe 
tli.'  P  of  openliifr  the  sDceeeslon ;  If  any  con< 
dItfcuB  are  attached  to  the  legacy,  It  Is 
only  w^ceeKary  tor  the  legatee  to  exist  at 
thf  time  of  The  fnlflllnient  of  tbe  condl< 
tlon.  RpT.  Ovil  Code,  art.  1474,  (1460:) 
Milne  T.  Milne,  17  La.  46  et  seq.;  Hendeiw 
son  v.  Soet.  6  La.  Ann.  460;  Snccenrion  of 
Franklin,  7  La.  Ann.  418;  Fink  V.  Fink, 
12  La.  Ann.  819  et  seq.  Tbe  Instituted 
betr  te  responsible  for  tbe  payment  of  spe- 
cial IPKacles  at  all  events,  and  a  Judgment 
bom ologa ting  an  arcount  In  which  tbe  In- 
stituted heir  claims  the  leg'aey  because 
there  ia  no  legatee  la  not  res  atlJudicHta.  as 
to  anrh  legatee.  Kev.  Ovll  Cttde,  arts.  879, 
884,  1O64-106R.  1185-1187,  1434,  1611.  1680, 
]6!B.  1674;  Successlott  of  Dupay,  83  La. 
Add.  284;  Succession  of  MIcfaon,  80  La. 
Ann.  2ie;  Bekridge  v.  Farrar.  Id.  724,  726, 
718;  Saceeealon  of  Milne,  2  Rob.  (La.)  884; 
AtkXottOQ  V.  Rodney,  85  La.  Ann.  814;  8uo- 
ceeslun  of  Coughlln,  Id.  844;  Slocomb  v. 
Ue  Llsardl,  21  La.  Ann.  867;  Dunham  ▼. 
Wflllsroa.  82  La.  Ann.  971.  (2)  The  qnes- 
tioB  wbether  or  not  there  Is  In  existence  a 
special  legatee  to  whom  a  special  legacy 
Ik  left  Is  not  a  matter  for  an  account. 
Weher  v.  Orjt  14  La.  Ann.  688,  and  above 
aatboritles. 

Brruudee,  C.  J.  Tbe  qnestlon  praseot- 
ed  Id  this  controTeray  consists  In  deter- 
BlnlDg  whether  a  legacy  of  96,000  accrues 
tnelch«*  of  tbe  three  litigants  to  tbe  ez- 
rivelon  of  tbe  others.  The  appeal  Is  taken 
by  the  dty  and  by  the  defendant  from  a 
JndgmcDt  awarding  It  to  the  German 
PrutestHnt  Home.  It  appears  that  on 
May  SI,  1878,  Collin  J.  Nicholson  made  bis 
bcMigrapblc  last  will,  wbleh  contains, 
amoitK  otben,  a  bequest  **  to  tbe  support 
of  aayltmis  In  the  faith  of  the  Protestant 
nligion,  especially  devoted  to  care  ol 
aged  penons,  five  thousand  (5,000)  dol- 
lan;  tbla  or  these,  as  the  case  may  be. 
to  be  located  In  tbe  dty  and  parish  of 
Orleans;  and  I  leave  to  my  executor  tbe 
Bdectlon  of  such  institution  or  Instltu- 
ttona.  Tba  nvddoe  T  leave  to  John  T. 
Hardle,  and  I  appoint  htm  my  executor, 
without  security.^  Nicholson  taa  ring  de- 
parted this  life  In  tbe  early  part  of  1S79. 
his  Hueccsslon  was  duly  opened,  Hardle 
onaUtrlDg  as  exeentor.  In  tbe  coarse  of 


tlmfr— September,  188!^— a  final  account 
was  filed,  In  which,  after  stating  the  act- 
ive and  passive,  and  striking  a  balance 
of  $26,861.49,  wtalcb  tneloded  the  legacy  of 
f6,00U.  tbe  executor  said  that  be  bad  not 
paid  tbe  legacy  for  the  reason  that  there 
are  no  asylums  of  the  kind  Indicated  In 
the  city  and  parish  of  Orleans.  It  belongs 
to  the  Judicial  hUtory  of  this  legacy  to 
note  that  It  was  once  claimed  by  tbe  St. 
Anna's  Asylum,  bnc  not  allowed,  as  the 
claimant  was  not  an  asylum  especially  de- 
voted to  tbe  care  of  aged  persons,  but  to 
tbe  relief  of  destitute  females  and  helpless 
children.  Succession  of  Nicholson,  87  La. 
Ann.  346.  In  tbe  present  controversy,  the 
city  of  New  OrleuuH,  charging  that  there 
was  no  asylum  within  the  limits  destgnnted 
ol  the  character  described  by  tbe  testator, 
but  that  there  were  and  are  persons  In  ex- 
istence within  tbe  same  wbo  entered  Id 
the  testator's  contemplation  at  the  mak- 
ing of  his  will,  and  who  are  unrepresent- 
ed, for  whose  benefit  It  can  claim,  receive, 
and  administer  the  legacy,  which  has  not 
lapsed,  prays  that  It  be  decreed  entitled 
to  the  same.  On  the  otherhand,the*'Oer. 
man  Protestant  Home,"  which  Is  eetab- 
llsbed  In  the  parish  ot  Orleans,  claiming 
to  be  an  asylum  for  the  aged  and  Infirm, 
asserts  title  to  the  legacy  In  prefereoee  to 
tbe  city  of  New  Orleans.  Finally,  the  de- 
fendant pleads  res ^udJcata.  resulting  from 
the  homologation,  without  opposition,  ol 
the  final  account  distributing  the  residue 
ot  the  estate,  and  denies  any  right  on  the 
part  of  the  dty  or  of  the  Onrman  Protest- 
ant Home,  averring  that  tbe  legate  hav- 
ing failed  or  lapsed,  there  being  no  lega- 
tee foeftse  at  the  opening  of  the  snceession, 
it  has  accrued  to  blm  as  universal  legatee. 
In  order  to  arrive  at  a  correct  conclusion 
In  this  matter  It  Is  ol  all  Importance  to  as- 
certain wbat  tbe  intention  of  the  teatator 
was  when  he  drew  up  his  last  behests.  It 
has  been  well  said  that  In  interpreting  or 
constrning  a  will  tbe  Intention  iA  the  tss- 
tator  Is  the  polar  star  by  which  tbe  coart 
la  to  be  guided,  and  that  It  Is  the  duty  ot 
thoRe  who  have  to  expound  a  will  to  us- 
eertaln  the  qnod  voluit  by  realising  the 
gaod  dixit, 

A  thoughtful  reading  ot  tbe  testament 
In  tbls  ease  Impresses  tbe  mind  Irresistibly 
that  tbe  testator  first  determined  to  re- 
lieve aged  persons  In  the  faith  otthe  Prot- 
estant religion ;  that  he  next  consider^ 
that  tt  would  not  be  practical  to  make  a 
bequest  to  such  persons,  but  that  bis  puiv 
pose  could  only  be  snbserved  properly  by 
conferring  tbe  benefit  on  asylums  In  that 
faith,  which  would  have,  as  a  ppedal  ob- 
ject, the  ears  nt  such  persons.  He  fnrtber 
thought  tiiat  It  would  not  do  to  make  tha 
legacy  to  all  such  asylums  In  the  world, 
but  that  some  good  could  be  accomplished 
If  It  accrued  to  those  of  u  particular  lo- 
cality, which  he  conceived  should  be  tbe 
place  of  his  residence,  (the  city  of  New 
Orleans  and  parluta  of  Orleans,)  Intimat- 
ing further  that  the  l^acy  need  not  accme 
to  all  such  asylums  within  those  limits, 
but  that  it  might  accme  to  one  asylum 
only,  the  choice  or  selection  of  such  Insti- 
tution to  be  Irtt  to  his  executor.  Finally, 
be  concluded  that  tbe  amount  of  the  Ub- 
eraltty  should  be  fixed  at  96,000.  So  ttaat 
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tbe  disposltloii  contained  In  the  tvHl  can 
be  said  to  mean  bo  aa  to  read  as  follows: 
"To  aaylums  In  the  faith  of  the  Protest* 
ant  Tellf^on,  especially  devoted  to  tbe  care 
of  aged  persons,  to  sapport  themselves, 
fire  tliousand  dollars;  the  aeylam  or  aay- 
lums  to  whom  this  legacy  sbaU  accrue 
tnfc  located  In  the  city  and  parish  of  Or* 
leans,  and  to  be  selected  by  the  executor.* 
Tbe  city  of  New  Orleans,  in  a  laadable 
spirit,  conceiving  that  the  legacy  was  de* 
signed  for  the  relief  of  nnrepresented  aged 
persons  In  tbe  faltb  of  tbe  Protestant  re- 
ligion, and  not  to  any  asylnm,  and,  fur- 
ther, that  at  the  opening  of  tbe  succession 
there  was  no  asylum  In  that  fatth  espe- 
cially devoted  to  care  of  aged  persons,  as- 
sumed that  the  legacy  bad  not  lapsed,  and 
that  It  bad  tbe  right  to  claim,  receive,  and 
administer  It  for  tbe  bene8t  of  tbe  persons 
contemplated  by  tbe  deceased.  In  support 
of  that  pretension  the  city  relies  aimust 
exclusively  on  the  ruling  In  tbe  Fink  Case, 
13  La.  Anu.  SOI,  to  wblcb  reference  was 
made  approvingly  In  tbe  Vance  Oaae.  88 
La.  Ann.  871, 3  South.  Rep.  64.  In  order 
to  llloBtrate  the  kindred  relations  between 
tbose  cases  aud  tbe  Instant  one,  tbe  leal- 
ous  and  acute  aeslstantcounsel  of  tbe  city 
dissects  the  two  testamentary  dlspost- 
tibns  in  tbe  Fink  Case  and  In  the  one  un- 
der consideration,  reducing  that  In  tbe 
prevlone  one  to  the  following:  "That  the 
whole  ot  my  estate  rtiall  go  to  tbe  main- 
tenance and  support  ot  an  asylum  In  this 
ei^,  devoted  solely  to  ttaecare  ot  Protect- 
ant widows  and  orphans;**  and  that  in 
the  present  case  es  follows:  "That  five 
thousand  dollars  shall  be  applied  to  the 
support  of  a  Protestant  Asylum  In  thecity 
of  New  Orleans,  devoted  to  tbe  care  of 
aged  persons.  *  The  paraphrase  in  the 
fink  Case  is  Incorrect  and  unfortunate. 
The  testator  there  did  not  leave  his  estate 
to  an  asylnm  In  tbe  city  of  New  Orieans, 
but  directed  that,  after  payment  of  his 
debts  and  ot  the  legacies,  the  proceeds  of 
bis  estate  be  applied  to  tbe  erection, main* 
tenance,  and  support  of  a  suitable  asylum 
in  this  city,  to  be  used  solely  as  an  asylnm 
fur  Protestant  widows  and  orphans,  to 
beealted  **Ffnk*s  Asylum."  He  also  di- 
rected that  bis  executor  should  nominate 
trustees,  In  whom  should  vest  the  superin- 
tendence of  the  erection  of  the  asylum  and 
the  administration  of  the  charity,  with- 
out any  further  authority  than  that  de* 
rived  from  tbe  will.  In  an  exhaustive 
opinion  the  court  reached  the  conclusion 
that  the  legacy  bad  been  made,  not  to  tbe 
prospective  asylum,  bnt  to  the  widows 
and  orphans,  tbe  bene&clarles.  for  whom 
an  asylum— that  Is,  suitable  buIldinKs — 
would  beerected.  It  pronounced  tbe  dele- 
gation of  power  to  the  executor  to  nom- 
inate trustees  a  nullity  under  article  15(t6, 
(Rev.  avU  Code,  art.  1673.)  and  treated  it 
as  unwritten,  under  another  provision  of 
tbe  Code.— article  1506,  (Id.  art.  1619.) 
Hence,  under  tbe  circumstances,  the  wid- 
ows and  orphans  being  the  beueflclarlee, 
and  there  being  no  one  in  ease  to  whom 
tbe  proceeds  could  be  paid,  the  court  held 
that  the  city  bad  tbe  right  to  claim,  re. 
eelve.  and  administer  the  bounty  In  fur- 
therance of  the  charitable  euda  of  tbe  tes- 
tator. CItU  Code,  art.  Ifi86;  Rev.  CMk 


Code,  art.  XM.  The  two  caaea  are  dissim- 
ilar. In  the  instant  one  the  testator  did 
not  make  the  legacy  to  the  "aged  per- 
sons" mentioned  In  the  will,  although 
surely  tbey  were  to  be  beneBted  by  it. 
He  made  the  legacy  to  an  asylnm,  or 
to  asylums.  In  tbe  Protestant  faith, 
wblcb  he  supposed  to  be  In  existence  at 
the  date  ot  his  vUl,  or  would  exist  at  tbe 
time  of  bis  death,  to  support  said  asylum 
or  asylums,  eppeclally  devoted  to  the  care 
of  aged  persons,  the  same  located  In  the 
city  and  parish  of  Orieans.  ^'e  therefore 
conclude,  on  this  branch  of  the  case,  that 
the  city  has  no  standing  to  claim  the  leg- 
acy. 

The  pretensions  ot  tbe  "Qerman  Protest* 
ant  Home  for  the  Aged  and  Inflrm  "  to  the 
I^acy  do  not  appear  to  havea  solid  foun- 
dation upon  which  to  rest.  It  is  conceded 
that.  If  the  legacy  was  absolute  and  un- 
conditional, the  legatee  must  exist  at  the 
time  of  the  opening  ot  tbe  succession, 
(Rev.  Civil  Code,  art  1478;)  but  it  la 
pressed  that,  as  it  la  not  aneh,  because 
conditions  are  attached  to  It,  It  la  only 
necessary  that  the  legatee  exists  at  the 
time  of  the  fulfillment  ot  tbe  condition. 
Id.  art.  1474.  A  fresh  readingand  renewed 
consideration  of  tbe  testamentary  disposi- 
tion In  question  do  not  reveal  tbe  Impor- 
tant circumstance  Invoked,  thatcondltlons 
have  been  attached  to  it,  within  the  in- 
tent and  meaning  of  tbe  last  article.  On 
the  contrary,  it  la  In  Itsdt  an  absolute  and 
unconditional  disposition  ot  $5,000  to  an 
asylum  or  to  asylums  In  the  faith  ot  the 
Protestant  religion,  located  in  the  city 
and  parish  ot  Orleans,  and  especially  de- 
voted to  tbe  care  of  aged  persons.  The 
conditions,  If  any,  attached  to  the  legacy ,^ 
do  not  form  part  of  tbe  class  of  tboae 
within  the  purview  ot  artlole  1474,  bot 
are  simply  snch  as  describe  the  asylnm 
which  Is  to  be  the  beneficiary  ot  the  testa- 
tor's generosity.  Btrictly  they  are  no  con- 
ditions at  all.  The  foundation  aine  qaa 
Don  upon  which  the  testamentary  disposi- 
tion rests,  and  without  which  It  cannot 
receive  execntlon,  is  that  the  legatee  roust 
exist  at  the  opening  of  the  succession.  In 
the  absence  of  any  declaration  to  the  con- 
trary, which  is  totally  wantlngln  tbe  pres. 
ent  Instance.  It  Is  claimed  by  tbe  "home" 
that  the  condition  attached  to  the  legacy 
Is  that  theexecutor  nhallselect  the  asylum 
or  asylums  to  be  benefited.  This  Is  not  a 
condition  within  tbe  purport  of  the  ar- 
ticle. The  testator  never  meant  that  th» 
legacy  would  accrue  only  It  the  asylum 
was  selected  by  the  executor.  He  de- 
scribed the  asylum,  and  required  its  selec- 
tl<m.  Tbe  l^acy  was  absoluteand  uncon- 
ditional to  the  asylum  or  asylums  to  be 
thus  selected;  bnt  tbe  executor,  coucedlni; 
that  the  delegation  of  the  power  of  selec- 
tion was  legal,  has  declared,  and  tbe  tact 
is.  that  there  did  not  exist  at  the  opening 
of  the  succession  any  asylum  whatever  an- 
swering the  description  of  that  or  thoaa 
mentioned  In  the  will.  The  "home**  was 
created  in  1886.  The  succession  was 
opened  in  1S79.  It  was  not,  therefore,  then 
In  existence.  There  is  a  further  contentloa 
that  tbe  asylum  or  asylums  which  the  tes- 
tator iu  tended  to  benefit  was  or  were  not 
required  by  him  to  be  in  existence  at  tb» 
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date  of  Qie  opening  at  his  snceeBsIon ;  that 
hto  llberallt}  was  to  accrae  to  au  asylDin 
"to  be  located"  in  the  city  and  parish  of 
Orleans,  in  the  vary  words  uf  the  will 
whfcb  refer  to  the  future,  and  not  to  the 
preeeot.  We  do  not  consider  the  will  thus 
to  mean.  We  are  u(  opinion,  as  already 
said,  that  the  testator,  when  he  under* 
took  to  pen  his  laat  Intentions,  believed, 
or  took  it  for  granted,  that  there  must 
hare  existed  then  some  asylum  of  the  kind 
irblcli  he  had  In  his  mind,  or  that  there 
woDld  exist  Boeh  at  his  death.   Had  be 
dPBlKned  otherwise  he  would  have  said 
BO,  as  did  Fink ;  and  he  has  not  done  so. 
Independent  of  all  those  considerations.  It 
la  apparent  that  the  "home**  is  not  enti- 
tled to  receive  the  legacy,  for  the  obvious 
aod  palpable  reason  that  it  Is  made  to  an 
asyloni  "especially  devoted  to  the  care  of 
aged  persons, "  and  that,  nlthonfcb  it  may 
have  been  proved  tbat  the  "home"  cares 
For  Home  of  snch  persons,  there  Is  nothing 
to  show  that  It  fs  "especially  devoted  to 
the  care  of  nch  persons. "  we  are  not  to 
be  ooderstood.  bowever,  to  mean  ttaat. 
had  this  been  sbowni  the  "borne"  would 
hare  been  entitled  to  tbe  l^acy.  A  will 
alionld  not  be  so  construed  as  to  place  in 
the  testator's  .muuth  that  which  never  en- 
tered bis  mind.  Tbe  adverse  determina- 
tion of  the  merits  of  tbe  applications  of 
the  city  and  home  for  payraeut  of  tbe  leg- 
acy to  either  of  them  dispenses  tbe  court 
from  passing  upon  the  plea  of  rea  JudU 
eata,  set  op  by  the  defendant,  mentioned 
Id  tbe  early  part  nf  tbls  opinion.  It  now 
only  remains  for  the  court  tu  say  that,  as 
the  leftaey  has  failed  ur  lapsed.  It  must  be 
eoDBidered  as  a  portion  of  tbe  succession 
mnalnlng  nndlsposed  of,  and  devolves 
opon.  and  goes  to  the  benefit  of,  tbe  de- 
wndant.  as  resfdaary  or  nntvwsal  legatee. 
Rev.aniCode.  arts.  1704.170(1;  Saccessiou 
of  Bomslde,  85  La.  Ann.  708  et  seq.;  Pre* 
vost  V.  Martel,  10  Bob.  (La.)  613;  Hucces- 
alon  of  Foncher,  IS  La.  Ann.  409;  Hoover 
V.York,  34  La.  Ana.  875;  ^accession  of 
DoDgart.  80  La.  Ann.  2S8;  Soceesslon  of 
Dspny,  S8  La.  Ann.  877;  Btespes  Leaeot, 
No.  1814.  It  is  therefoFs  ordered  and  de- 
creed that  the  judgment  appealed  from  be 
reversed,  and  It  is  now  adjudged  that  the 
demands  of  the  plaintiffs  be  rejected,  with 
Judgment  In  favor  of  the  detfendant,  wltb 
costs  Id  botta  courts. 


Strkbt  t.  New  Orleans,  Ft.  J.  A  O.  I.  B. 
Co.  (No.  10,690.) 

(AiprafiM  Ccwrt  of  Louiatanct.  Jan.  fi,  1891. 
4S  La.  Ana.) 

Emmarr  Domaut— CoimNUTioN. 
The  plslntifF  sued  fordsmages  for  the  con- 
■InwtloQof  a  railroad  through  his  land;  damages 
to  the  uaonDt  of  $M)0  awarded  in  damages  for  the 
■ppropriatloii  of  11  acres  of  land,  wood  destroyed, 
m  fendns  required  by  plalnUlTs  property  bav- 
lig  been  divided  in  tbe  constzuoUon  cs  tbe  road. 
(SyUabu*  by  Ote  Court) 

Appeal  from  civil  district  court,  parish 
ofOrieans;  Riohtob,  Judge. 

W.  s.  Benedict^  fur  appellant, 

Inacaoae  sabmltted  upon  tbe  measure 
or  qnantom  of  damages  by  forced  expro- 
priation of  land  by  a  railroad  company, 
•verytaetof  Talae*  futare  valne,  rental  val- 


ue, dlstarbance,  trespass,  destractlon 
drainage,  fencing  property  thereon,  the 
loss  thereof  by  reasunof  thsclrcumetanceSr 
become  questions  of  fact,  before  tbe  courts 
and  are  discussed  under  the  facta  and 
tborltles  cited. 

James  WUkiason,  for  appellee. 

The  Issues  herein  presented  are  solely  oa- 
qnestlonn  of  tact.  The  railroad  company 
has  alivady  been  condemned  tu  pay  l» 
this  cause  more  than  tbe  evidence  war- 
ranted. 

MoEnrrt,  J.  The  defendant  compsny 
constructed  Its  road  through  plaintlff's- 
property  onder  tbe  Impression  that  it  was- 
pablic  land.  This  suit  Is  for  damages  fw 
tbe  entry  upon  the  land,  appropriating  a> 

f>ortlon  of  it,  destroying  timber  and  fene- 
ng  thereon,  and  for  tbe  cost  of  addt- 
tlunal  fencing  rendered  necessary  by  cut> 
ting  up  the  property  of  plaintiff.  Tbere- 
are  questions  of  fact  only  Involved.  The 
evidence  In  the  record  does  not  Justify  a 
judgment  for  tbe  depreciation  In  the  value 
of  the  property,  or  Its  damage  for  the  ub- 
stmetlon  of  drainage  by  the  constrnctlon- 
of  tbe  road-t)ed.  But  the  plaintiff  Is  enti- 
tled to  a  Judgment  for  the  value  of  th» 
land  appropriated,  as  damages,  as  It  baa- 
been  rendered  useless  for  agricultural  pur^ 
poses,  and  for  the  value  of  the  timber  d^ 
Btroyed,  and  tbe  cost  of  the  required' 
amount  of  fencing,  made  necessary  by  as- 
ing  plaintiff's  property.  The  land,  about 
11  acres.  Is  worth  about  910  per  acre,  tbo- 
200  cords  of  willow  wooil  Is  worth  about 
60  cents  a  cord  standlug,  and  the  addi- 
tional fencing  about  f200.  Tbe  Judgment 
appealed  from  was  for  9400  in  favor  of  tbr 
plaintiff.  It  was  Justified  by  tbe  evidence;. 
We  find  noorror  Init.  Jodgmentadlrmedi. 


Harbibon  et  al.  ▼.  Their  CBBDrroBS.  (Noi. 
10,698.) 

iSwprm*  Court  of  LouMama.  Jan.  B,  ISOU 
4tf  La.  Ann.) 

8a00n>  ArPBAI^TuUfBCBIPT— PKUUMFTIOHS. 

1.  A  previous  appeal  having  be«i  taken  la- 
the same  cause,  it  is  not  neoessary  on  a  second 
appeal  to  copy  the  matter  already  embodied  in  a. 
transurlpt  on  file  in  this  court,  oat  the  olerk'a 
certificate  that  the  new  trwscrfpt,  **toKetbBr 
with  the  transcript  of  appeal  in  tbls  case  auvadr 
on  file  in  thesapremeo(nut,*doooDtaln,eto.,  wlu 
be  sntBoient. 

3.  When  tbe  minntee  that  the  oatise  was  sab- 
mltted "after  heariiuc  pleadings,  evidence,  and- 
oonnsel,  **  and  when  the  ludgmeol  recites,  **oo>i- 
sidOTtog  tbe  law  and  evidenoe  to  be  in  favor  of' 
plaintiff,"  eto.,  and  when  the  transcript  presents 
DO  evidence,  and  no  note  of  evidence,  the  court 
must  presume  that  the  Judge  proceeded  on  jKoper 
evidence. 
[SyUabua  by  the  Court.) 

Appeal  from  civil  district  court,  parish- 
ofOrieans;  Kino,  Judge. 

Hu/rh  C.  C-age,  for  appellant. 

(1)  Causes  shall  be  tried  according  to- 
the  rules  of  court,  (2)  Same  cannot  b«- 
trled  on  merits,  or  on  Issue  as  to  produc- 
tion of  books  and  papers.  (8)  A  final- 
Judgment  in  such  case,  violative  of  section- 
1810,  Rev.  Ht.,  without  being  fixed  as  re- 
quired  by  the  rules  of  court,  and  wlthoat 
notice  of  such  Isane.  will  be  set  aslda. 
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OK  APPUCATIOH  FOR  BBBIABINO. 

IV.  8.  Benedict,  lor  creditors,  appellants. 

Under  the  note  of  erldence,  the  lower 
«oiirt  had  nothing  before  It  upon  which  to 
fltass  Jndgment,  and  tbn  bills  of  ez^ption 
taken  to  the  mllngs  of  the  eonrt  are  be> 
•fore  this  court,  and  ahonld  be  upheld  as 
4aw. 

Ernest  T.  Floranre,  for  appellee. 

Where  the  transcript  contains  neither 
■pleadines.  evidence,  bills  of  exception,  nor 
asBigament  of  error,  the  Judgment  will  bo 
■affirmed. 

Fenkbb,  J.  Counsel  for  appellee  treats 
this  appeal  as  U  there  were  nothing  before 
«8  except  the  brief  transcript  filed  herein. 
In  this  he  errs.  The  certificate  ol  the 
•clerk  Is  to  the  effect  that  this  transcript, 
^together  with  the  transcript  of  appeal  in 
this  ease  already  filed  In  the,  supreme 
-court,"  (8  South.  Rep.  288.)  do  contain, 
■etc.  There  was  no  necessity  for  a  recopy- 
Ing  of  the  matters  already  embodied  in  a 
traoscrlpt  on  file  In  this  court,  under  an 
appeal  previously  taken  in  thesamecause. 
VredenbuFff  Beban.  83  La.  Ann.  661. 
But  this  does  not  help  the  case  of  appel- 
tant.  The  matters  referred  to  by  hlscoun- 
mtA  aa  contained  In  the  former  transcript* 
though  w)tbin  our  cognisance,  have  no 
conceivable  relevancy  to  the  subject-mat- 
ter of  this  appeal,  which  iDvolves  nothing 
4>ut  the  correctness  of  the  Judgment  reu- 
•dered  (m  the  opposition  of  John  B.  Plcton, 
juid  appointing  bim  ^ndle  of  the  InaolT- 
«nta.  The  proceedli^  referred  to  took 
Vlace  on  February  28,  1890,  when  the  op- 
position of  PlctOQ  was  not  on  trial,  and 
■concern  entirely  different  lasnes.  The  rec- 
ord shows  that  the  opposition  was  fixed 
tor  May  21,  1890.  and  was  then  tried  and 
«ubmitted,  all  parties  being  duly  repre- 
«ented.  The  minutes  show  that  It  was 
«abmltted  "after  hearing  pleadings,  evl- 
-dence,  and  counsel."  The  Judgment  re- 
•cltes,  "considering  the  law  and  evidence 
to  be  In  favor  of  opponent,"  etc.  The 
transcript  contains  no  evidence,  and  no 
note  of  evidence.  If  there  were  a  note  of 
•evidence,  and  the  evidence  did  not  appear 
in  the  record,  theclerK's  certificate  might 

Srotect  appellants  against  an  apparent 
Imlnutlon  of  the  record,  which  might  be 
«upplled  under  certiorari.  But  the  decis- 
ions are  anKorm  that,  where  no  note  of 
•evidence  appears  In  the  record,  the  court 
will  presume  that  the  Judge  proceeded  on 
proper  evidence.  Hefner  v.  Hesse,  26  La. 
Ann.  148;  titate  v.  Monaaterlo.  Id.  784; 
^tate  T.  Campbell,  28  La.  Ann.  446;  Sim- 
mons r.  Howard,  Id.  604;  BankT.  Biingler, 
22  La.  Ann.  118.  Behearlng  refused. 
Judgment  affirmed. 


Pratt,  Tax  Collector,  v.  Holmes.  <No. 
10,746.) 

iSuvreiM  Cotvn  of  Louisiana.  Jan.  5, 180L 
4S  La.  Ann.) 

CBiMmAL  Lat— ArPBAi<— JoBiSDicnov. 
Appeals  from  the  parish  of  Webster  are 
<onder  the  law  returnable  to  tbls  coort  at  Shreve- 
twrL  If  erroneously  filed  in  New  Orleans,  tiiti 
•court  oan  take  no  action  tbn«on,  except  to  strike 
it  from  oar  docket  here. 
iSyUtOnu  by  the  Court.) 


AppeaJ  from  district  eoort,  pailah  ol 
Webster;  Boome,  Judge.  On  motloii  to 
dlsmtaa. 

Drew  A  Stewmrt,  for  appellant.  Wat- 
klna  A  Wmtkim,  for  apprtlee. 

FsNNBB,  J.  This  Is  an  appeal  from  the 
parish  of  Webster,  returuable  according 
to  law  to  the  euprame  court  atSbrevepurt 
on  the  Hd  Monday  of  October,  1891.  The 
ludge,  in  his  order  granting  the  appeal 
made  thesame  "  returnable  to  the  supreme 
court  In  ten  days  and  according  to  law." 
It  will  be  observed  that  the  order  dues  not 
designate  the  place  of  return.  The  appel- 
lant has  erred  in  bringing  his  appeal  to 
New  Orleans,  where  It  dora  not  belong. 
His  motion  to  transfer  the  appeal  to 
Shreveport  cannot  be  allowed,  because  we 
can  take  no  cognisance  of  his  appeoi  here, 
except  to  strike  It  from  uur  docket  at  this 
place  as  having  been  improperly  filed. 
Minor  V.  Budd.  37  La.  Ann.  709.  It  Is 
therefore  ordered  that  this  cause  be  strlck* 
en  from  the  docket  of  the  court  at  Uila 
place,  at  appellant's  cost. 


State  ex  re/.  Feejtet  v.  Judoes  Court  of 
Appeals,  pARisa  or  Orlkavs.  (No. 
10,751.) 

(Suoranw  Court  of  Iiouliiano.  Jan.  fi,  ISOl. 
4^La.  Ann.) 

APPBAL— JURlSDIOTlOJIiJ.  AhOUXT. 

One  thousand  nine  hundred  and  seventy- 
eight  dollars  does  not  exceed  two  thousand  dol- 
lars. In  taking  Jurlsdiotlon  over  a  controversy 
involving  that  amount,  the  court  of  appeals  did 
not  usurp  aatborlty. 
{Sullabua  by  the  Court.) 

On  application  for  writs  of  ceitlonari 

and  prohibition. 

Heary  P.  Dart,  for  relator. 

(1)  In  a  partition  suit  plaintiff  contends 
that  the  active  mass  la  to  be  made  up  of— 
.Ffret.  proceeds  of  sale  of  Joint  real  estate; 
secona,  ren  ts  obtained  from  Joint  property, 
and  withheld  by  defendant ;  tUrd^  proceeds 
of  a  certain  Joint  InsuraDce  policy  col- 
lected by  defendant  from  destruction  by 
fire  of  one  of  the  Joint  houses,  whteh  low 
and  collection  occurred  pending  tbls  suit; 
fbartbt  of  money  on  hand  at  decedent's 
death;  HftA,  of  proceeds  of  joint  fumltare 
converted  by  defendant  to  her  own  use.— 
thesum  total  belnKf8,96e.  (2)  Theamonnt 
of  the  active  mass  Is  "the  amount  in  dis- 
pute or  fund  to  be  disturbed."  and  thero- 
lore  controls  the  Jurisdiction.  (8)  The 
court  of  appeals  of  Orleans,  under  the  cir- 
cumstances, baa  no  Jurisdiction  of  tbe  ap- 
peal In  said  partition  suit. 

B.  R.  Forman,  forxespondnits. 

(1)  In  a  partition  suit,  where  the  prop- 
erty to  be  partitioned  has  sold  forfl.ias, 
and  the  contest  Is  over  the  proceeds,  tho 
court  of  appeals  has  Jurisdiction.  Const, 
art.  128,  as  amended.  (2)  If  it  be  viewed 
as  a  suit  by  the  heir  against  the  widow 
in  community  for  one-halt  the  estate  of  de- 
ceased, then  the  demand  in  no  contingency 
exceeds  91,727.11.  Id.  (8)  A  claim  for 
one-half  of  91.250,  two  years'  rent  of  pro|>.. 
erty  worth  only  91tl25,l8  clearly  Hctltlona, 
and  snch  a  flctlttous  claim  cannot  entep 
Into  the  calculation  for  determining  ttk« 
Jnrisdtetlon  of  the  sapreme  court.  S8  L«.. 
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Ann.  18:  21  La.  Ann.  198;  34  La.  Ann.  117; 
1%  La.  Add.  878;  82  La.  Ann.  928  ;  88  La. 
ADO.  801. 

Bermddkz,  G.  J.  Ttae  relator  seeks  a 
prublbltfuBto  preTeDttbecnurt  of  appeals 
hom  taUns  inrlsdlctlon  urer  a  iragatlon 
ia  wblcb  be  aTers  tbat  tbe  amount  In  dis* 
pate  eiceedu  f 3.000.  The  return  to  that  tbe 
court  Is  competent  to  para  upon  the  mat* 
terln  controTeray,  which  ta  leue  then  the 
appw  limit  of  fta  JurlBdlctloo.  The  pro- 
credtoga  are  In  partition,  by  the  i-elator, 
sole  hrir  of  bis  father  t>y  «■  firat  marriage, 
and  tbe  dalendant,  his  third  wUe  and  sur- 
vlTlnic  widow.  Tber  relate  to  property 
■aid  tucomposethe  community  o(  uequets 
once  exletiOK  l>etween  them.  It  was 
agreed  and  admitted  that  the  property  to 
be  partitioned  was  wortli  between  $500 
and  92.000.  Thtt  Jadgment  aoueht  by  the 

Elalntlft  waa  tbat  bo  be  reeofcnued  as  sole 
eir,  and  entitled  to  half  of  tbe  common 
property.  Tbe  widow*  answering,  set  ap 
certain  claims,  which  it  is  nnnecewary  to 
•pKify.  The  judfcmuit  nmdered  by  tbe 
district  court  was  reviewed  by  the  court 
of  appeals,  and  tbe  eaase  was  remanded. 
Tbe  plaintiff  then  filed  a  supplemental  pe- 
tltlon  cbargiufs  tbattbe  defendant  waa  In- 
debted to  theeommnnlty  la  certain  ways, 
lor  rarloDs  amonnbi,  and  praying  that 
tbe  mattws  and  things  by  him  set  up  be 
bdd  as  fit  and  proper  deductions  and 
cfaarges  againat  ber  share  and  Interest, 
and  tiiat  the  court  render  a  full  and  tinal 
Jndsrmrnt.  settling  all  Issues  between  tbe 
parties.  Tbe  widow  excepted,  and  an- 
swered, defending  btrselt,  and  claiming 
91.000,  as  baring  been  left  in  necesritous 
dreaoMtaDees.  From  ttae  Judgment  ren- 
dmd  below,  an  appeal  waa  taken  to  tbe 
court  uf  appeals,  and.  while  tliecaae  was 
bring  arffued,  the  plaintiff  Intimated  thn 
want  of  Jurisdiction.  Tbe  court  paused, 
and  cmwldered  ttae  obJectl<».  In  an  elalv 
orate  aod  wMI-nMsoned  oulnkin  it,  how- 
evn>.  OTermted  It.  and  declared  Its  compe- 
tncy.  Itwaattaentbfittbepreaeatappllca- 
tlon  for  a  prohibition  was  preseuted  to 
this  court.  To  determine  the  question 
submitted. itsufflcoB  to  say  that  there  was 
no  money  Judgment  asked ;  that,  had  any 
been  prayed  for,  It  could  hare  been  only 
lor  ball  of  tl>e  amount;  and  tbat,  bud  tbe 
drtcndant  eunfeased  ttae  claim,  ths  Judg- 
ment coald  not,  therefore,  hare  been,  at 
rooet,  for  more  ttaaa  91,97:4,  which  Is  less 
than  92.00U,  within  the  apr>ellate  Jurisdic- 
tion of  tbe  court  of  appeals.  Application 
nrfnsed. 


Soeeeaalon  of  Foer8tbb.  (Mo.  10.620.) 

Wttprmmt  Cmmt  of  XeuMotia.  Jan.  6, 1891. 
«La.  Ana.) 

PsomsSOBT  Noras— PATMSNT  AJtlt  Rbuiasb. 
1.  Franissety  notes  reeelpt«d  by  the  owner  as 
bUaws,  *'lUs  note  is  paid  in  fall, "  aft«rwafds 
fiMBd  smsng  Talnelew  ones,  an  aztinguiBtied, 
wImb  It  Is  ccHiclnsiTely  proren  that  tbe  wtentioa 
WIS  to  dlschsnse  the  maker. 

S.  Tbe  extiiMCDisbiaeiit  of  fhese  notes  is  an 
■MMii^slMd  facts  snd  release  from  their  pay- 
H<Bt  nas  passed  to  tbe  state  of  an  abaolnte  pre- 
wtmpHcm  of  releave,  Mthar  beoaoso  they  ware  ood- 
Hkced  paid,  as  written  somes  them,  or  for  other 
sasoB  their  extinguisnuidat  was  prataxad. 


8.  These  notes,  at  the  instance  of  a  legatee, 
will  not  be  given  bindinfr  eltect  anew,  naless  li 
bo  showD  that  tbe  superscription  was  not  the  re- 
salt  of  the  deliberate  exercise  of  the  owner's  wlU. 
{SyUatnu  by  the  CourL) 

Appeal  from  civil  district  court,  parlata 
of  Orleans;  Riqhtob,  Judge. 

Win.  Armatroag  and  F.  C.  Zacbarlv,  tor 
appellantri. 

Tbe  tranHactioDB  Inqueatlon herein  must 
be  considered  either  as  dooHtiunsor  rerola- 
Bions  of  debts.  Tbedonatluu  ol  Incorpo- 
real rlghta  must  be  by  act  before  a  notary 
and  two  witnesses.  Article  15V6,  Rev.  Civ- 
il Code;  12  Rob.  (La.)  77;  22  La.  Ann.  97. 
No  valid  or  legal  donation  baa  occurred 
herein.  The  donation  of  corporeal  rtghta 
must  be  accompanied  by  manual  delivery 
or  tradition.  Rev.  Civil  Code,  art.  Iu39; 
19  La.  Ann.  00;  11  La.  Ann.  467;  26  L«. 
Ann.  195.  To  conatituta  the  remisBltm  ot 
debta  herein  Involved,  five  elementa  must 
concur:  (1)  The  offer  ot  remission  by  the 
creditor;  (2)  the  notification  of  the  offer 
by  the  creditor  to  the  debtor;  (3)  tbe  ac- 
ceptance of  tbe  oiler  by  the  debtor:  (4)  a 
notification  to  the  debtor  by  the  creditor 
of  his  acceptance;  (6)  a  manual  delivery 
or  trwUtlon.  Rev.  U  vll  Code,  art.  2201 ;  3 
Bouv.  Inat.  (  8U64  et  seq. ;  1  £vana.  Potb, 
Obi.  662.  (606:)  7  Boh.  jLa.}.387;  5  La, 
Ann.  560:  Louqoe,  Dig.  "Evidence"  Illa^ 

Back,  Diaketapiel  A  Hurt,  for  appellee. 

{a)  PrumiBsory  notes,  in  uncouBtltu, 
tlonal  commercial  form,  found  among 
wurthleae  papers  of  the  df^eased,  with  the 
words,  "This  note  la  paid  in  full,"  writ* 
ten  acroaa  them,  signed  by  tbe  deceased 
and  bzplatned,  and  accompanied  by  proof 
that  this  was  done  with  tbe  Intention  ol 
discharging  the  makers  of  tbe  notes,  will 
be  held  extinguished  and  remitted,  (b) 
The  modes  of  extinguishing  obligations 
provided  in  tbe  Civil  Code  are  not  exclu- 
sive ot  others;  the  extinction  of  an  obliga- 
tion may  be  a  question  of  fact  involving 
tbe  destruction  or  surrender  of  a  right,  re- 
sulting from  acts  of  tbe  creditor  done 
with  the  Intention  to  release  the  debtor. 
Bank  v.  O'Sge,  40  La.  Ann.  138.  3  South. 
Rep.  721.  (c)  Tbe  writing  on  the  notes  la 
a  virtual  deatructlon  of  tbe  obligation,  un- 
til alleged  and  shown  to  have  been  tbe  re* 
suit  of  error,  fraud,  violence,  or  aume  oth- 
er extrinsic  causa,  wbluh  would  negative 
the  natural  effect  ol  the  writing  on  tbe 
notes,  ((f)  An  executor  of  an  estate,  find- 
ing such  notes  auioug  the  pajiers  of  the 
deceased,  cannot  be  compelled  by  heirs  or 
legatees  to  sue  on  tbein,  unless  there  to 
evidence  to  show  that  he  could  truthfully, 
or,  at  least,  with  upitearance  of  prohnblil- 
ty.  make  the  allegatloua  necessary  to  re- 
but tbe  presumption  of  remlaaion  or  re- 
lease resnlting  from  the  form  In  which  he 
finds  the  notes:  a  /brt/orf.  he  cannot  lie 
compelled  t-o  do  so  when  tbe  evidence 
shows  the  expreBB  Intention  of  the  liulder 
(decedent)  to  release  her  or  his  debtors, 
(e)  Article  2279,  Rev.  Civil  Code,  In  regnrd 
to  obligations  "lost  or  destroyed, "speaks 
of  such  as  are  lust  or  destroyed  by  "ac- 
cident or  force. "and  by  Implication  ex- 
cludes obligations  voluntarily  destroyed. 
This  Is  the  JurlMprudence  of  tbe  Roman 
and  French  law.  (/)  Tbe  articles  ol  tbe 
Code  on  "remla^a"  ara  iftiorally  coo- 
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strned,  and  acceptance  la  always  pre- 
Bumed.  The  weight  of  antbnrity  In  the 
French  law  boldn  chat  "remluBloo,*'  teoli- 
nically,  as  deflnint  by  the  Oode>  may  take 
place  by  the  mere  will  of  the  creditor, 
without  notice  to  the  debtor.  Where  this 
will  la  exprenaed  by  an  act  deBtractlre  of 
the  evidence  of  the  indebtedneae,  the  dls- 
charKf  1h  complete;  the  act  Is  not  subject 
to  anyrormality;  It  Is  not  a  dooatluo; 
nothlufc  paaaeu  by  It  from  one  to  anothw; 
It  la  a  destruction,  surrender,  or  cancella- 
tion  of  a  right  which  accompllsbefi  Itself 
by  the  Tolmitary  destmctlon  of  the  evl- 
dt>nce  of  It,  coupled  with  the  Intention 
that  Che  right  shall  perish  with  it. 

Brraux,  J.  The  estate  of  Mrs.  Koerster 
was  opened  In  1888.  The  aRsets  amounted 
to  inure  than  940.000.  She  left  no  forced 
htirs.  In  lier  testament  she  donated  her 
property  to  her  nlecea  and  fn'aBdnleces, 
and  to  a  sister.  Some  time  prior  to  her 
death  she  was  the  owner  of  three  promls- 
Borynotea.  Two  of  thesenotes  arestgned. 
respectively,  by  two  of  her  nephews  by 
murrlage,  aud  one  by  her  niei;e.  About  a 
month  previons  to  her  death  another  rel- 
ative, who  la  named  in  herwlll  as  bertest- 
amentary  executor,  waa  sent  to  connnlt 
a  welt-known  notary,  who  attended  to 
her  notarial  business,  to  ascertain  In  what 
form  she  might  remit  ihe  payment  of  tfaeae 
notes.  It  was  tnought  preferable  to  can- 
cel them  entirely,  but  on  the  advice  of  the 
notary  the  words,  **Thls  note  la  paid  In 
fvll,  **  waswrltten  on  tbdr  face,  and  signed 
by  bar.  She  waa  an  old  lady,  feeblp,  and 
evidently  did  not  expect  to  live  long.  At 
her  period  of  lite,  and  In  her  frame  of 
mind.  It  cannot  be  presumed  that  she 
signed  words  of  relinquishment  of  the  ob- 
ligation without  aerioutily  Intending  to  re- 
lease the  parties.  They  were  relatives 
named  in  her  will.  It  la  stated  in  evidence 
that  flbe  desired  to  release  the  mafcera  of 
these  notes  from  their  payment;  for,  If  she 
did  not,  they  wonid  receive  but  little  un- 
der the  terms  of  her  will.  She  had  a  bank 
box,  In  which  she  placed  her  valuable  pa- 
pers; another,  a  paper  box.  In  which  ahe 
put  away  papers  that  were  valueleaa.  In 
the  latter,  loosely  stored  away,  these 
notes  were  fooud,  with  the  worthless  pa- 
pers, while  the  Inventory  of  the  succession 
property  was  being  taken.  The  executor 
considered  them  of  no  value,  and  made  no 
attempt  to  collect  them.  He  filed  his  final 
account.  There  are  five  legatees,  each  In- 
heriting Id  the  proportion  of  one-fifth. 
One  of  these  legatees  filed  an  opposition 
to  the  homologation  of  the  account,  on 
the  ground  that  the  executor  has  failed 
to  give  account  of  these  notes.  This  op- 
position was  dlanilsaed,  and  the  account 
was  homologated.  On  the  trial  it  was 
proven  that  the  maker  of  one  of  these 
iioVffl  knew  of  the  release  from  the  pay- 
men  i  of  hla  Indebtedneae  before  the  death 
of  his  creditor,  flle  release  from  payment 
la  not  aerioualy  questioned.  The  makers 
of  the  other  notes  did  not  know  of  this 
superscription  until  after  her  death.  The 
question  Is  exclusively  one  of  remission  of 
debt  vel  nou,  and  Is  narrowed  to  a  ques- 
tion of  form  and  notice.  The  opponfMit 
•ontends  that,  to  constitute  a  remission 


of  the  debt,  certain  elements,  wanting  in 
this  case,  must  concur,  and  confidently  re< 
lies  upon  the  absence  of  notice  of  the  re- 
lease to  the  debtors,  and  acceptance  on 
their  part.   It  Is  also  un^ed  that  the  no- 
tice, after  the  death  of  the  creditor  and 
the  acceptance,  cannot  have  any  legal 
etfpct.    we  have  not  found  any  absolutely 
analogous  case  reportnd  in  the  decisions 
of  this  court.   In  Bank  v.  Cage,  40  La. 
Ann.  138.  8  South.  Rep.  7S1.  MaTcade*s 
comments  on  the  article  of  the  Code  Na- 
poleon, relating  to  the  remission  of  debts, 
are  quotefl  with  approbation.  In  so  far  as 
they  applied  ;  and  in  that  case  it  was  held 
that.  In  addition  to  the  general  modes, 
there  Is  a  multitude  of  other  causes  of  ex- 
tinguishment peculiar  to  each  kind  of  ob- 
ligation. Marcsde  declares  that  the  re- 
mission of  tbe  debt  Is  not  a  novation ; 
that  It  may  be  made  expressly  or  tacitly. 
And  theauthor  attirms  that  It  Is  a  contro- 
verted question  since  many  years, — that 
relating  to  the  possibility  or  Impossibility 
of  extinguishing  a  debt  by  the  sole  will  ol 
the  creditor.   In  support  of  the  affirma- 
tive of  the  proposition,  It  Is  said  that  the 
creditor  Is  at  liberty  to  relinquish  hlsclalm 
that  a  debt  can  be  remltclBd  as  well  as 
that  any  other  right  can  be  abandoued; 
that  no  debt  can  exist  without  a  correla- 
tive credit;  and  that  the  abandonment 
which  thecreditor  makes  of  his  credit,  and 
by  which  It  is  extinguished,  carries  with 
It,  ipso  faeto,  the  extinguishment  of  the 
debt.  It  was  the  doctrine  of  Barbueyrac. 
says  Marcade.    Duranton  and  Toulller 
argued  In  its  support.   Pothier  does  not 
give  it  bis  nndivHed  approbation.  He 
opposes  the  doctrine  of  Barimeyrac  from 
a  practical  stand-point;  at  the  same  time 
he  gives  his  assent  to  theextent  of  atathig 
that  a  creditor  can  by  his  will  alone,  and 
without  special  notice  to  bis  debtor.extin- 
gulsh  an  Indebtedness.  38  Laurent,  362. 
There  atv  French  commentators  opposed 
to  the  doctrine.  We  accept  the  conclu- 
sions of  those  who  ui^ne  in  Itssupport,  be- 
ing moreln  accordance  with  ourClvll  Code, 
in  which  the  subject  of  remission  is  ratire 
liberally  treatPd.   See  article  2201  of  the 
Civil  Code,  not  in  the  Code  Napoleon.  In 
the  case  of  Booth  v.  Succession  of  Smitb. 
8  Woods,  21,  tbe  pleader  allegedaToluntary 
destruction  of  the  evidence  of  tbe  debt, 
to  recover  which  the  suit  was  brought. 
The  court  held  "in  such  acase  there  can  be 
no  recovery,  based  either  on  the  instrn- 
nieiit  Itself,  or  on  Che  debt  which  was  the 
consideration  for  which  the  instrument 
was  given. "  Then  follows  a  long  list  of  de- 
cisions.  The  doctrine  Is  not  entirely  with- 
out support  in  our  Jurisprudence.  A  gra- 
tuitous remission  may  tieimplled.  Moutun 
V.  Noble.  1  La.  Ann.  194.   The  acceptance 
of  a  release  from  the  payment  of  a  debt 
was  presumed,  and  It  was  held  not  re- 
voked hy  the  creditor.   Lee  v.  Ferguson, 
5  La.  Ann.  533.    Vide,  also.  Pike's  Helm  v. 
Heirs  of  Chnrrotte,39La.  Ann.802,lSouth. 
Kep.  S9f>.  By  article  2201,  Qvll  Code,  the  "  re- 
tease  or  remission  of  a  debt  is  presumed 
always  to  have  been  accepted  by  tho 
debtor,  and  It  connot  be  revoked  by  the 
creditor."   A  few  days  after  tlie  death  ot 
the  owner  of  these  notes,  the  two'*muk- 
ora"  thathad  had  no  prlornotlce  nrgently 
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claimed  the  release.  The  benefit  coald  not 
be  revukeil  at  the  Instance  of  the  legatees. 
Death  will  not  g\^e  validity  to  canceled 
DotoB  ou  the  opposition  of  une  of  the  lega- 
tees. Another  artifle  of  onr  Ciode  reads: 
"When  an  Instroment  In  writing,  contaln- 
loK  obligations  which  the  party  wliihee  to 
enforce  has  been  lost  or  destroyed  by  acci- 
deot  or  force,  evidence  may  be  given  of  Its 
contents,  provided  the  party  show  the 
*  liiBA,  either  by  direct  testlmuny.or  by  such 
elrcnmstances,  supported  by  the  oath  of 
the  party^  as  render  the  toss  probable; 
aod  In  this  ease  the  Judge  may.  It  reqalred, 
order  reasonable  security  to  be  given  to 
Indemnify  the  party  against  the  appear* 
SDce  of  the  Instrament,  in  case  clrcum- 
atances  render  It  necessary."  Article  2279. 
No  prurlelou  is  made  for  acts  of  voluntary 
destrnction  establishing  a  discharge.  The 
opponent  legatee  cannot  reinstate  their 
binding  effect.  The  debt  was  released. 
The  faec  would  hot  be  more  conclusively 
proven  If  the  creditor  bad  delivered  the 
notes,  or  had  destroyed  them  after  fipenial 
notice  to  the  debtor.  The  cancellation  Is 
a  fait  aeeompll,  and  has  passed  to  the 
state  of  an  absolute  presumption  of  re- 
lease. The  opposition  otters  no  ground  to 
ammri  the  Judgment  of  homologation. 
Jadgmmt  affirmed,  at  appellant's  costs. 


Nbw  OBUAm,  Ft.  J.  &  G.  I.  R.  Go.  r.  Bab- 
ton.  (No.  10,667.) 

(Smpthhs  Otntrt  of  LouUiana.  Jan.  B,  1881. 
48  La.  Ann.) 

AmUr— Jurisdictional  Amoitnt— Expeopbu- 

TlOn— COKPBIfSATIOH. 

BiLAfrra  TO  JusisDionoN. 
L  Tba  defendant's  ali^cstlons  In  her  uiswer 
sad  Om  amount  she  daims  secures  to  her  the 
Tight  of  appeal.  Hie  plslntUE  and  appellant, 
threrefore,  fias,  rations  materiCB,  a  similar  right 
of  ai^eaL 

<nt  IBB  HBBm. 

S.  Tbm  tsstlmony  of  the  witnesses  Is  ooDflict- 
faig,  and  not  satiafhotary.  The  prioe  paid  for  the 
property:  the  improvemeDts  placed  thereon  since 
Its  porctaaae;  the  assessment  for  taxes, — are  neo- 
esnrily  given  great  weight  in  flxinc;  toe  value  of 
the  prroerty  sought  to  he  expropriated. 

H.  Defendant's  demand  for  damages  oooa- 
sioned  by  the  smoke,  noxious  vapors,  and  load 
larring  sonnds  caused  by  the  engine  and  roliing 
stodc,  is  Dot  supported  by  the  testimooy ;  in  ad- 
dition, the  amoant  prayed  therefor  Is  not  decree- 
abl&  nnder  the  cases  of  Werges  v.  Railroad  Co., 
as  La.  Ann.  640;  HiU  v.  Railroad  Co.,  88  La. 
Ann.  607.  The  damages  arising  from  the  depre- 
cistion  In  the  value  of  the  property  and  from  the 
difference  in  rental  are  not  proven. 
{SifUabut  mi  Oke  Ctnat.) 

Appeal  from  civil  district  cunrt,  parish 
of  Orleans:  Monrob,  Judge. 

Jamee  IV/7Jlr/nsoD,  for  appellant. 

Tbis  court  has  Jurisdiction  whenever  the 
'matter  in  dispute "  exceeds  $2,000.  The 
verdict  of  the  Jary  nnd  judgment  In  this 
cane  exceeds  six  times  the  real  value  of  the 
property,  and  should  be  reduced. 

DroU»  A  Auguatittf  for  appellee. 

This  court  cannot  aasume  Jurisdiction, 
■ot  eren  If  both  parties  sbonld  Join  In  ask- 
ing It  to  exercise  the  same,  not  granted  by 
tlK  organic  law  of  the  land.  If  the  want 
uf  Jnrliidictlon  Is  apparent  from  the  record. 
It  will  be  noticed  by  the  coort  9x  propria 


motu,  and  the  appeal  will  be  dlsmlsaed. 
The  amount  awarded  to  the  defendant 
and  appellee  by  the  Jury  constitutes  the 
matter  In  dispute.  Mure  weight  is  to  ba 
given  to  the  testimony  of  witnesses  whose 
evidence  is  direct  and  positive,  and  who 
have  particular  knowledge  <if  the  tacts  in 
relation  to  which  they  are  testirylng 
and  who  live  in  the  neighborhood,  and 
who  know  the  advantages  and  disadvan- 
tages of  property  in  a  partlcolar  locality, 
than  to  the  testimony  of  thoae  whose  evi- 
dence Is  meager,  disconnected,  and  onsat- 
isfactory.  On  matters  of  fact  tlie  supreme 
court  will  notdiaturb  the  finding ol  a  Jury, 
nnleas  It  is  manifestly  erroneous. 

JDBIS  DICTION. 

BRBAnz,  .T.  It  Is  suggested  In  appellee's 
brief  that  the  amount  of  the  Judgment  ap- 
pealed from.viz.,t(i50,l8insuiBclentto  give 
this  court  Jurisdiction;  tor  the  defendant 
has  not  prayed  that  the  Judgment  be 
amended  and  increased  to  an  amount  to 
give  Jurisdiction.  The  defendant  and  ap- 
pellee, with  reference  to  value,  alletces  that 
the  land  Is  worth  f 1,000,  and  that  If  the  land 
be  expropriated  It  will  occasion  loss,  and 
depreciate  the  value  of  the  other  tots  she 
owns  to  an  amount  of  at  least  f 1,600.  Un- 
der these  all^atlons  the  defendant  had 
the  right  uf  appeal.  The  total  prayed  for 
by  her  exceeds  the  minimum  limit  of  the 
court's  Jurisdiction.  The  plaintiff  has 
therefore  a  similar  right  of  appeal.  State 
V.  Shakespeare,  41  La.  Ann.  159,  6  South. 
Bep.  502.  This  court  has  Jurisdiction  of 
the  appeal. 

OH  THB  MERITS. 

This  Is  a  suit  by  plaintiff  to  expropriate 
the  property  uf  the  defendant  for  the  pur- 
pose of  building  Its  track  to  Its  depot  on 
the  river  bank.  The  land  forms  a  tri- 
angle, and  la  situated  on  the  ei'<4t  of  the 
levee,  and  forms  the  corner  of  Powder  and 
Delaronde  streets.  In  Algiers,  on  the  plan 
annexed  to  the  petition.  There  la  a  levee 
In  front  on  defendant's  land,  which  di- 
agonally tntersects  lots  1  and  2,  and  di- 
vides the  former  about  equally  In  two, 
and  also  leaves  on  the  river  side  a  small 
fractional  part  of  lot  2.  This  Is  the  land 
plaintiff  prays  to  expropriate.  The  resi- 
dence of  the  defendant  is  located  on  lot 
No.  20,  adjacent  to  lots  1  and  2,  and  a 
house  that  she  leasea  la  located  on  lot  No. 
19.  The  bouse  on  lots  1  and  2  Is  used  as  a 
soda-water  and  lemonade  stand.  The 
plaintiff  tendered  to  defendant  prior  to 
this  suit  and  deposited  with  the  clerk  of 
court  the  sum  of  $125.  The  plaintiff  con- 
tends that  this  amount  Is  the  full  value  of 
the  land  In  controversy, and. in  the  secund 
place,  that  the  defendant  has  suffered  no 
damages.  The  defendant  answers  that 
there  is  no  necessity  for  the  expropriation ; 
that.  If  an  expropriation  be  made,  It  will 
depreciate  the  value  of  her  nimainlng 
property;  that  the  Immediate  proximity 
of  the  track,  switches,  depots,  and  other 
structures  to  her  lots  will  render  It  Impos- 
sible for  her  to  let  her  proi>erty  and  derive 
therefrom  the  revenves  she  now  receives; 
that  the  land  sought  to  be  expropriated 
Is  worth  at  least  ¥1,000.  The  case  was 
submitted  to  a  Jury,  and  a  verdlc?^  was 
totmU  expropriating  the  land  claimed,  and 
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allowlDg  S050  to  the  defendant.  From 
that  Judgment  plaintiff  appeals. 

1.  The  necesaltj  of  the  expropriation  1b 
eoncluBlrelyproven.  With  reference  totbe 
value  of  the  property,  there  la  on  almont 
bewIlderlQK  dlTTerence  of  opinion.  The 
witnesses  fur  the  plaintiff  teetlfj  that  It 
has  but  little  value.  Only  nominal,  la  the 
testimony  of  two  of  them.  Another  plnees 
its  value  at  $60.  All  tetitlfy  that  It  Is  snb- 
Ject  to  Inundation  during  tlie  high  waters 
of  the  MlBslBuIppl;  that  It  han  no  river' 
front,  (the  plaintiff  ha  vlnv  acquired  from 
the  city  the  exclusive  right  to  ovcapy  the 
river  bank  In  front  of  defendant's  place:) 
that  a  house  could  not  be  built  on  this 
land  without  building  Itou  u  trestle.  The 
witnesses  for  the  defendant  testify  that  It 
has  considerable  value.  One  of  these  wlt- 
neHses  values  It  at  $3,000,  another  at  $1,- 
600.  and  several  at  f 1.000.  Evidently.  In 
evaluating  the  property,  the  prevailing 
Impnwslon  was  with  neariy  all  tlieee  wit- 
nesses for  defendant  that  the  depreciation 
In  the  value  of  the  remaining  property 
should  be  taken  Into  account,  and  possi- 
bly, alBO.damagPB  arising  from  Individual 
Inconvenience.  There  could  be  no  objec- 
tion to  proving  the  amonnt  due  for  depre- 
dation in  the  vatae  of  theremalnlng  prop- 
erty of  defendant.  Butltwonld  haveas- 
slBted  the  court  If  a  separate  and  distinct 
appraisement  had  been  made.  As  It  Is, 
the  conclusion  Is  Inevitable  that,  where  a 
wttnees  placee  bis  estimate  at  $3,000,  he, 
In  addition  to  the  value  of  the  triangle 
Bought  to  be  expropriated.  Included  tlie 
depredation  In  the  value  of  defendant's 
other  property,  and  possibly  damag«, 
("merely  consequential  Injnrtes,  tor  which 
defeudant,  who  1b  merely  doing  a  lawful 
act  In  a  lawful  manner,  cannot  be  held  re- 
Bpouslble.")  Hill  V.  Railroad  Co.,  88  La. 
Ann,  607.  The  peedlul  separation  of  the 
a]lej?ed  value  was  not  kept  in  view.  The 
result  iB  that  an  estimate  was  made  of 
the  whole  Id  answer  to  qaestlonB  relating 
to  one,  /.  e..  to  the  property  sought  to  be 
expropriated.  For  Instance,  one  of  the 
witnesses  testifies:  "The  value  that  1 
would  put  on  that  property  placed  In  the 
position  of  Mrs.  Burton  would  be  very 
hleh.  It  would  be  over  three  thonsand 
dollars,  and  I  throw  the  balance  of  the 
property  in  the  bareain."  We  are  not 
clearly  Informed  whether  the  amonnt  tee- 
tlfled  to  iB  owing  to  the  fact  that  the  tri- 
angle ^ves  the  value  mentioned,  or  wheth- 
er the  depreciation  which  will  result 
prompts  the  conclusion  that  the  whole 
may  as  well  he  abandoned,  or  that  the 
damages  (immediate  or  conBequentlal) 
will  make  It  undesirable  property.  The 
amount  for  each  Isnot  stated.  Whllecon- 
Blderlng  the  testimony,  It  ocrura  to  ns 
that.  If  the  whole  property  has  the  value 
placed  upon  It  by  some  of  the  witnesses, 
the  expropriation  of  a  limited  triangular 
area  cannot  make  It  valueless,  partlirular- 
ly  as  the  area  prayed  for  Is  divided  from 
the  body  of  the  lots  by  a  large  levee  some 
elghc  feet  hlfrh. 

2.  Otherwltnessesfor  tbedefendpnt  were 
evidently  under  the  Impression,  at  first, 
that  defendant'B  right,  as  an  owner,  ex- 
tended to  the  river  bank.  In  chief.  In  sap- 
sort  of  tbetrestimate  nf  defendant's  dalm. 
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they  testing  that  property  In  Algiers, 
with  a  river  fmnt,  has  coneiderable  value, 
as  It  Is  useful  In  mooring  vessels;  that 
diy-docks  areeonstracted  on  these  frontB» 
and  shops  bollt  on  the  banks  near  tbem. 
On  croBB-examlnatlon,  when  the  proven 
fact  was  brought  to  bear,  that  the  proper- 
ty did  not  extcud  to  the  river,  as  the 
plaintiff  has  obtained  from  the  dty  the 
excluslverighttbere,  their  high  evaluation 
Is  not  maintained.  Hence  we  conclude  * 
that  the  value  includes  the  triangle,  the 
depredation  In  the  value  of  the  remaining 
property,  the  damages,  and  possibly  tbe 
benefit  of  the  river's  front. 

3.  With  reference  to  damages.  Indemnity 
must  be  made  when  they  are  actual  and 
Immediate.  In  two  wclUconsldered  decis- 
ions the  principle  Is  settled  tbafa  defend- 
ant, having  efltabUshed  ItslawtuI  authori- 
ty, is  entitled  to  the  protection  of  the  rules 
which  exonerates  a  party  tnim  responsi- 
bility In  damages  for  Injury  done  to  an- 
other In  pursuit  of  a  legal  right  or  In  the 

Eriormance  of  a  lawful  act.  when  such  in- 
ry  Is  not  traced  to  or  cautted  by  his  neg- 
tince  or  culpable  carelessness. "  Werges 
v^Rallroad  Co.,  86  La.  Ann.  646;  Hill  v. 
Railroad  Co.,  88  La,  Ann.  607.  Uefendaats 
demand  on  account  of  tbe  smoke,  noxious 
vapors,  and  loud  Jarrlnff  sounds,  emanat- 
lufffrdm  and  caused  bytheenglnes  end 
rolling  stock,  Is  not  supported  by  the 
teatlmonv.  and.  In  addition,  falls  within 
the  grasp  of  the  decisions  Just  cltnd. 
"That  some  Inconvenience  is  orcasioDeO 
to  plaintiff  by  tbe  uolse  ol  the  trains,  and 
by  tbe  smoke  and  soot  ol  the  enf^ea^ 
(whirb,  however,  are  shown  to  be  as  near- 
ly smokeless  ai«any  suited  to  the  purpose.) 
and  by  the  Jarring  of  the  houses,  cannot 
be  questioned.  So  It  may  be  possible  tbat 
the  price  of  property  on  the  street  may 
have  been  somewhat  Impaired  by  the  ee- 
tablishment  of  this  railroad  thereon, 
though  it  is  evident  tbat  plaintiff's  wit- 
nesses exaggerate  tbe  inflmnce  of  tbia 
cause,  and  Ignore  other  cause!  wblcb  ac- 
count In  great  measurefor  thedepremlon.  ** 
88  La.  Anu.  607. 

4.  With  reference  to  tbealleged  deprecia- 
tion In  tlie  value  of  the  remaining  proper- 
ty. The  testimony  ia  not  by  any  me&ns 
conclusive.  The  defendant  testifies  that 
her  whole  property  Is  worth  94,000.  Bow 
much  less  It  wltl  be  worth  after  the  expro- 

{>riatfon  huB  nothing  more  substantlnl  for 
ts  support  than  conjecture.  With  refer- 
ence to  rental,  the  defendant  Bays  that 
one  family  moved  away  from  the  proper- 
ty It  was  vacant  four  months.  It  was 
again  occupied,  It  seems,  when  tbe  triai 
took  place,  at  what  rental  we  are  not  in- 
formed. As  to  the  difference  In  tbe  mar- 
ket value  of  the  property,  nothing  waa 
said  except  that  It  would  become  value- 
less. This  is  too  indefinite  to  be  convinc- 
ing, and  has  an  exaggerated  appearance 
on  the  face  of  the  record. 

6.  In  establishing  the  value  of  the  land, 
without  reference  to  any  other  eonsldera. 
tion,  we  note  the  tact  that  tbe  defendant 
paid  SS25  for  the  lots  1  and  8;  tbatshe  im- 
proved the  lots;  that  the  tmprovemen-ta 
are  on  the  west  side  of  the  levee,  and  that: 
the  railroad  takes  the  outside,— tbe  trian- 
gle adjacent  to  tbe  rime  front,  onr  which 
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It  ban  tbe  control.  TIimw  lota  were  as- 
seflBed  at  fSSO  eacb.  The  defeDdant  waa 
oflered  $375  far  Ifae  triangle  In  queetlOD. 
Tbe  dlmenelone  aod  abape  of  tbe  lota  are 
cliani^.  Conelderln^,  farther,  that  tboee 
who  place  a  blgh  value  on  defaidant'a 
claim.  Barely  corroborate  aa  tbe  value  per 
ae  ot  the  property  expropriated  to  tbe 
anioDDt  of  (400,  we  aaeeea  $400  to  the  de- 
fendant aa  Indemnity.  We  regret  we  hare 
to  reduce  tbe  Jury'e  finding.  We  bare 
failed  to  find  tbe  element  oit  valae  upon 
wlilrb  tbey  grounded  tbelr  verdict.  We  do 
nut  find  that  the  defendant  Is  entitled  to 
a  lancer  amount.  It  la  therefore  ordered, 
RdJudKed,  aod  decreed  that  the  verdict  of 
tbeinry  and  the  Jndsment  oltbe  eoart« 
qaa  be  reduced  from  $6C0  to  $M0.  After 
amendment.  Jodiement  affirmed  for  tbe  re- 
iMiDder,  at  appdlea*s  eoata. 


LotruiANA  lorn  M ANiTF*a  Oo.    Cmr  or 
Nbw  OKLMm  Bt  Rl.  (No.  10,720.) 

(SHpnaw  Gourt  4f  XouMono.  Jan.  B,  UBL  4S 
La.  Ann.) 

Btruaur  Riorts  —  Aocaniom  —  Publm  U»— 
Cmae— OOHTBOL  or  Stbbbtb— Dhhoubiuf— PU- 
■uaiFi'ioH  ASAunr  tbs  Poblul 

Off  Monoir  TO  bbmasd. 

1.  There  are  casea,  and  espeoially  those  la 
whleta  the  pablia  intereets  represented  by  a  mn- 
nicipal  oorporation  are  oonoerned,  in  which,  un- 
iee  artiole  90S,  Code  Fracu,  the  court  may  remand 
catiaea  Co  the  dlstrlot  omui  la  order  that  addi- 
tional testimony  may  he  received  and  considered : 
Ihit  it  ia  a  oooditioa  precedent  to  the  exerolse  ot 
■uch  antborl^  that  we  should  be  satis&ed  that 
"In  the  state  in  whioh  It  is"  the  oanse  cannot  be 
dedded  according  to  the  reqairemeats  of  jnstioe. 

S.  Snob  aa  order,  whea  graatad,  InTOlvea  the 
Mnnal  of  the  IndKmant  appealed  from,  which 
«aaot  be  done  m  aavaaoa  of  hearing  aod  sah- 
miflcioa. 

&  Tlie  motion  to  remand,  la  advance  of  bear- 
ing and  snhmiasion,  is  premature,  and  the  anb* 
lect-mattcr  thereof  ia  referred  to  themecltB  to  be 
considered  and  determined  whan  the  latter  ■hall 
to  triad  and  anhmitted. 

OH  Tua  Muna. 

1.  nam  the  provlalona  of  Act  888  of  1858 
(now  aeettoB  818.  Rev.  St)  the  riparian  owner  of 
any  ^operty  entitled  to  the  right  of  accretion 
saaaot  rednoe  the  botture  to  privata  oeoapatlon 
wtthoot  leaving  for  pabilo  oae  wltiuMt  oompen- 
satiOB  aoch  portions  toereot  aa  may  be  needed  for 
oonuceroe.  public  highw^s,  and  streets. 

3.  Tbe  aooretions  are  enqoyed  by  the  riparian 
owner  subject  to  the  right  of  the  oorparation  to 
reserve  and  use  a  snJBdent  portlna  thereof  for 

Kbtio  naea,  studias  levees,  hlghwaTB,  and  streets, 
this  portion  he  has  no  title,  ana  therefbre  It  is 
niiutuMMiy  to  aiivopriate  the  sama  If  more 
than  eiwgn  Is  tano  than  ia  required  for  public 
wea  the  riparian  owner  can  soe  for  a  reduction. 

8.  Th9  regulation  of  the  dUnensloos  of  squares 
sad  tbe  width  of  streets  is  a  matter  witliin  mn- 
alcipal  dlsoretlcm,  which  will  not  be  Interfered 
with,  without  a  flagrant  abuse  of  this  discretion. 

4.  WThoD  a  atreet  la  laid  out  by  the  city  it  is 
■ot  easeatial  for  its  ctmtinnad  existence  that  tbe 
dty  shall  iauBediataly  grade  and  improve  the 
street.  It  Isdlscretlooary  when  further  improve- 
neat  sh^  be  neoessary.  A  f^nre  to  Improve 
cannat  be  construed  as  an  abandonment  of  the 
ttreet  ao  aa  tojnsti^  private  ownership  thereof. 

5.  The  dedication  to  tbe  public  of  Water 
street  oa  the  map  and  plan  of  tbe  olty  of  Jeffer- 
son ia  aaOdant  todetermlne  the  nature  and  char- 
sdcr  of  tbe  dedication,  and  the  reservatloa  of 
that  psork  of  the  tetturaftv  public  OSS.  If  there 


were  any  doubt,  Uie  rale  la  to  oonstrtie  In  favor 
of  ihe  public. 

6.  ao  one  can  aoaaire  hy  presoriptioa  a  rl^A 
against  the  pnbllo  to  levees,  streets,  and  hlghwaja 
over  the  bonurs. 

7.  Where  a  party  in  describing  his  property 
for  the  purposes  of  assessment  Includes  a  street, 
and  pays  for  years  the  taxes  assessed  against  Uie 
jwoperty,  he  acoBlres  thereby  no  ttUe  to  the 
street  whlcdi  divtaea  his  property. 

{Si/lla2m»  by  AM  Ceurt.) 

Appenl  from  civil  district  court,  pariab 
of  Orleans;  Kino,  Judge. 

ON  UOTION  TO  KBHANn. 

Carleton  Huat^  Ctty  Atty.,  tor  city 
New  Orleans. 

On  motion  to  remand  lor  farther  evi- 
dence the  court  will  follow  Ita  own  previ- 
ous declslona  In  1  I^.  Ami.  215,  and  80  La. 
Ann.  1230.  Wbat  can  be  done  now  by  tbe 
court  wltb  advantage  In  tbe  Interests  of 
Justice  and  for  tbe  benefit  of  tbe  tax-pay- 
lug  inhabitants  of  New  Orleans  wlU  not 
be  postponed. 

OM  MOTION  TO  RBHAXD. 

Cnrieton  Rant  and  Howe  &  PreBtiaa,tox 
defendant  Cotton  Oil  Company. 

(1 )  Tbe  case  stated  aa  to  Water  street 
from  Loulalana  avenue  up  to  Upper  Line 
Rtreet,  and  the  ordinance  in  respect  there- 
to, (No.  8941,  Council  Seriea,)  and  tbe  dla* 
covery,  since  tbe  appeal,  of  three  mapa  ol 
1R39  aod  of  1855.  (3)  The  right  of  the  pub- 
lic and  of  tbe  city  representing  the  public 
to  reserve  necessary  leveee,  streets,  etc., 
on  battnre.  12  La.  Ann.  600.  (3)  Where 
maps  of  1889  and  1865  have  been  dlecuvered 
since  appeal  taken,  which  sbow  the  ge- 
ography and  history  ot  tbe  locus  In  dl»- 
pute,  and  are  Important  to  exblblt  and 
maintain  tbe  public  right  to  use  Water 
street,-~tlie  street  In  dispnte* — the  cause 
abould  be  remanded.  Code  Prac.  art.  906; 
Schneider  v.  Insurance  Co.,  30  La.  Ann. 
1198;  MlUandon  v.  Municipality.  1  La. 
Ann.  S16;  Delabigarre  v.  Same,  8  La.  Ann. 
S86:  Brown  v.  Police  Jury,  Id.  181:  Mar- 
cband  V.  Noyes,  8ft  La.  Ann.  884;  Blgelow, 
Eatop.  (4tb  £d.)  p.  580;  1  Dill.  Mun.  Corp. 
p.  450. 

Olf  THR  IfRRTra. 

(1)  Acts  of  Bale  Iwtween  third  parties  of 

accretionary  property  cannot  affect  public 
right  to  what  la  necessary  for  public  use. 
Such  right  ranonly  bellmltedby  Bultunder 
batture\B.vr.  12 La.  Ann.  600;  13  La.  Ann. 
849.  (2)  Tbe  plaintiff  could  not  acquire  or 

Ereecribe  against  tbe  public  by  fencing  or 
eliding  on  battun.  4  Mart.  (La.)  2.  (3) 
Assessment  of  plalntltf'fl  property,  eu  bloc^ 
from  Tchoupitoulas  street  to  river,  could 
not  alienate  tbe  public  right,  and  confer  It 
on  plaintiff.  (4)  Map  of  Surveyor  WIU- 
iams  of  1860, Important  and  valid  evidence 
In  matter  ot  public  concern.  1  Greenl.  Ev, 
(14th  Ed.)  c.  6.  (6)  Map  of  Brown,  of  1867. 
made  by  order  of  conndl,  and  adopteil  by 
It,  la  plain  aod  conclusive  aaaertlon  that 
Water  street  aa  part  of  battnre  Xjoen 
reserved  for  public  use,  and  tills  action 
waa  hud  before  plaintiff  bought.  (6)  The 
lower  Judge  erred  In  flnding  no  ''public 
necessity  "  for  tbe  ordinance.  Tbe  council 
has  decided  tbe  question,  and  aa  early  aa 
1S67,  at  least,  rraerved  tbe  street,  and 
plaintiff  has  never  sued  to  reduce  the  reaer- 
ration.   (7)  Mo  expropriation  by  the  city 
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of  Jefferson  was  necessary,  nor  Is  any  by 
New  Orleans  needful.  It  Is  not  a  question 
of  taVIng,  but  of  wlthholdlnK.  (H)  Jetfer- 
Bon  (Tity  made  compensation  for  streets 
laid  oat  In  rear  uf  Tchoupttoalas  street* 
but  declined  to  pay  tor  any  part  of  baU 
ture,  (9)  The  lnterv«ior,  made  defendant 
by  order  of  court,  la  entitled  to  damages 
to  reconvention.  Act  60  of  18MI, 

ON  UOTIOK  TO  REMAND. 

H'm.  Grant  and  J.  Ward  Gurley.Jr.,  for 
recelvf>re  of  Louisiana  Ice  ManaractuTlng 
Company,  appellee. 

A  case  should  not  be  remanrled  for  the 
introduction  of  addltlunal  evidence  of  ex- 
actly the  same  character  as  that  offered 
and  considered  by  the  court  below.  The 
newly-discnrered  evidence  is  not  shown 
or  averred  to  be  anthentic,  or  to  have  any 
le^al  force  or  effect.  It  does  not  appear 
that  the  newly-discovered  evidence  would 
have  effected  the  decision  of  the  case.  The 
case  of  Schneider  v.  Insurance  Co.,  SO  La. 
Ann.  1198,  does  not  support  the  applica- 
tion to  remand  In  this  case.  Merits  of  the 
case  not  now  under  discussion. 

ON  THE  MEHITS. 

After  the  levee  Is  advanced  towards  the 
river,  and  the  bAtture  brought  withlu  the 
dominion  of  private  property  by  the  ex- 
tinguishment of  the  public  use,  and  It  is 
taxed  and  sabfected,  as  to  possessl<m  and 
use,  to  the  will  of  the  owner,  a  street  can- 
not be  oT>ened  thereon  without  compen- 
sation being  paid  to  the  owner.  7  La. 
Ann.  78.  The  act  of  April  80. 1SB3,  (Acts 
1S53,  p.  298,)  does  not  require  the  riparian 
owner  to  sue  tor  pnesessiun  of  butture, 
bat  gives  him  the  right  to  sae  the  munici- 
pality If  it  la  withholding  from  bim  more 
of  the  batture  than  Is  necessary  for  the 
public  use,  and  to  compel  the  corpora- 
tion to  permit  him  to  enjoy  the  use  and 
full  ownership  of  such  portion  ol  said  but- 
ture. 18  La.  Ann.  350.  Water  street  never 
was  reserved  orwlthheld  by  the  muuiclpHl 
authority  upon  plaintiff's  property,  and 
it  cannot  now  Iw  opened  upon  that  prop- 
erty without  compensation  being  paid 
therefor,  and  due  proceedings  taken  ac- 
cording to  law.  Article  5,  Amend.  Const. 
U.S.;  articles  6,  166,  and  166. Const.  La. 
1879. 

ON  MOTION  TO  BBVAND. 

Fknnbr,  J.  Thedefendant appellants,  In 
advance  of  fixing  orheariug  on  the  merits, 
present  this  motion  to  remand  thecause  to 
theconrt  a  Qoaforthe  purposeof  receiving 
and  cnnsideriug  certain  addltlunal  evi- 
dence which  has  been  discovered  since  the 
date  of  the  decision  below,  and  which  Is 
alleged  to  have  a  material  bearing  on  the 
Issues.  We  have  maturely  confildered  the 
points  and  authorities  adduced  in  support 
of  the  motion,  but  cannot  avoid  the  con- 
clnslon  that  theraotlon.at  this  time,  is  ijre- 
mature.  Our  authority  for  such  action  Is 
found  In  article  906  ol  the  Code  of  Practice, 
which  provides:  "Bat  If  the  court  shall 
think  it  not  possible  to  pronounce  defin- 
itively on  the  cause  iu  the  state  in  which  it 
Is, cither  heL-ause  the  parties  have  failed  to 
adduce  thenecessary  testlmony.orbecause 
the  Inferior  court  refused  to  receive  It,  or 
otiierwise.  It  may,  according  to  circum- 
stances, remand  the  cause  to  the  lower 


court,  with  Instructions  as  to  the  testl- 
nionywhlchlt  shall  receive, to  tbeendthat 
it  may  decide  according  to  law."  We  con- 
sider it  a  condition  precedent  to  the  exer^ 
Otoe  of  such  authority  that  we  should  first 
determine  that  It  is  "not  pftaslble  to  pio- 
noonce  definitively  on  the  canse  In  the 
state  in  which  it  is,"— meaning,  of  course, 
by  "definitively"  a  Judgment  according  to 
conscience  and  the  requirements  of  jus- 
tice. It  is  plain  that  we  cannot  determine 
this  question  without  first  examining  Into 
the  merits  of  the  cause. — a  necessity  Illus- 
trated by  the  fact  that  a  considerable  por- 
tion of  the  argument  on  this  motion  was 
quite  Inaptly  devoted  to  the  merila.  It  la 
not  pretended  that  the  evidence  now  pro> 
duced  raises  any  new  Issue  or  eliminates 
any  existing  Issae  In  the  canse.  It  Is  ad- 
mitted to  be  merely  additional  and  cumu- 
lative to  evidence  already  submitted. 
It  might  well  be  that  we  may  conclnde, 
on  examining  the  merits,  that  theevldence 
already  submitted  was  snfficloit,  or  that 
the  evidence  now  suggested,  even  If  ad- 
mitted, could  not  affect  onr  conclusion,  or 
that,  for  some  other  reason,  we  could  de- 
cide the  cause  to  our  satisfaction  "in  the 
state  in  which  it  is."  In  su^h  case,  of 
conrae,  the  remanding  would  be  unneces- 
sary and  Improper.  The  most  pertinent 
precedents  cited  by  movers  are  the  fol- 
lowing: Culilver  V.  Qarric,  18  La.  187; 
Mlllaudon  v.  Municipality,  1  La.  Ann.  216; 
Schneider  v.  Insurance  Co.,  80  Ln.  Ann. 
1198.  In  the  first  two  cases  the  remand- 
ing order  was  rande  under  submission  on 
the  merits,  and  after  examination  thereof. 
While  this  does  not  so  clearly  appear  In 
the  last  case.  It  Is  Inferable  from  the  facts 
that  the  court  reviews  the  merits  and  re- 
verses the  Judgment  appealed  from  before 
remanding.  It  woald  be  necessary  tor  ns 
to  pursue  the  same  course  If  we  shonld 
grant  the  order  prayed  for.  and  It  would 
be  must  Irregular  for  us  to  reverse  a  ju<lt<- 
nient  appealed  from  on  a  motion  like  thia, 
before  the  case  has  been  set  for  trial,  and 
when  the  merits  of  the  Judgment  have 
never  been  submitted  fur  our  decision.  It 
Is  therefore  ordered  that  the  motion  be.tit 
the  present  time,  denied,  and  that  the  sub- 
ject-matter thereof  be  referred  to  the  mer- 
its of  the  cause,  to  be  eonsider;^!  and  de- 
termined when  the  latter  shall  be  tried 
and  submitted. 

OH  TBB  MERITS. 

(Feb.  9,  1891.) 

McEnrrt,  J.  The  plaintiff  company 
alleges  that  It  is  the  owner  of  a  certain 
tract  of  land  between  and  extending  from 
Tchnupitoulas  street  and  the  Mississippi 
river  and  a  line  in  the  center  of  the  pro- 
longation of  Foucher  street  to  about  115 
feet  beyond  a  line  in  the  center  of  the  pro- 
longation of  Aline  street,  with  the  loi- 
provenientH  thereon,  and  rights  and  privi- 
leges and  advantages  therdunto  appertain- 
ing. Including  the  right  of  bnttare  and 
accretion.  That  plaintiff  acquired  title 
to  said  property  by  purchase  In  March. 
1868.  and  by  subsequent  purchases.  For 
more  than  KU  years  said  tract  haa  been  in- 
closed with  a  fence,  and  the  company  hn» 
occupied  the  same  with  a  building  for  the 
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maniifacture  of  ice,  brick  Taalts,  store- 
bOD0e«i,Btabl«,etc.  For  more  than  80  years 
the  plaiotlff  company  and  ItsaathorB  have 
held  cuntlnnona,  undisputed,  and  uulnter- 
nipted  posBeenlon  ol  said  tract  of  land,  oc- 
copied  the  same,  and  exei'dBed  the  rlgbts 
of  (all  ownerablp  thereof.  Tbat  20  years 
■go  the  levee  was  moved  by  the  city 
nf  Jeirerson,  or  nuder  Its  authority,  from 
near  the  Tchoupltuulas-Street  line  of  said 
property,  and  extended  and  placed  on  the 
fmnt  p<irtlun  of  said  land  near  the  bank 
of  the  rlvpr,  BO  sh  to  place  said  tract  of 
land  within  the  levee,  since  which  time  the 
aald  property  has  been  aBseesed  and  taxed 
by  the  dtifls  of  JeB^raon  and  Orieana. 
That  no  part  of  aald  property  has  ever 
been  aaseased  and  mibjected  to  the  use  of 
the  public,  except  the  Immediate  river 
bank.  Nor  has  anyrlght  of  way,pasBage, 
road-way,  or  etreet  been  granted  or 
permitted  throofch  aald  property  by  peti- 
tioner, or  any  of  the  former  owners  of  aald 
land.  That  the  city  ol  New  Orieana 
threatens  to  extend  Water  street  throoffh 
■aid  property,  and  to  furnish  tliellues  and 
ler^s  In  order  to  permit  the  construction 
and  potting  down  of  a  railway  track  of 
the  standard  gauge  throush  said  prop- 
erty, againat  petitioner's  protest,  and 
wIttaonC  compenaatton.  That  the  permis- 
sion to  eonstroct  said  railway  through 
aald  street  Is  In  the  aid  of  a  private  enter- 
prise, and  that  there  Is  no  public  demand 
or  necessity  tor  the  aald  extension  or  open- 
log  nf  said  Water  street.  That  the  line 
where  Water  street  would  run  through 
petitioner's  property  Is  only  90  to  96  feet 
from  Tchoapltonlaa  street,  running  par- 
allel thereto.  That  In  front  of  petitioner's 
pruperty  there  la  a  wide  extending  bat- 
tare,  npnn  which  there  Is  an  open  public 
road.  That  petltloner'a  Ice-works,  factory, 
vaults,  and  stables  were  built  with  refer- 
ence to  the  mad  on  the  river  front  and 
Tchnapltonlas  street,  and  that.  If  aald 
Watpr  street  Is  extended  and  the  railroad 
bolU  thereon,  said  street  will  run 
through  a  brick  vault  and  store-house, 
rendering  It  necessary  to  move  said  vaults 
and  store-house;  and  the  division  of  the 
pn>perty  vrill  require  additional  fencing. 
Tbat  said  city  ordinance  No.  8,041,  Coun- 
cil Series,  anthurislng  the  extension  of  said 
street,  la  nltm  virea,  null  and  void,  being 
In  violation  of  article  5  of  the  amendment 
tf>  the  constitution  of  the  United  Utates, 
and  articles  6, 1S6. 166.  of  the  constitution 
ofthestate  of  LouMana.  An  Injunction 
iBsned  as  prayed  for,  restraining  the  exe- 
cution uf  said  ordinance.  The  city  nf  New 
Orleans  answers,  and  alleges  that  In  the 
year  imtthe  property  in  question  between 
Oelachalae  and  Amelia  streets,  from  Mag- 
ailne  to  the  river,  was  In  one  tract,  undi- 
vided by  strpeta,  and  on  the  front  of  said 
tract  Tebonpltonlas  or  the  old  river  road 
runs.  All  the  land  tn  front  of  Tehonpltou- 
las  was  batture,  across  which  needful 
streetsfor  public  use  could  belaid  out  with- 
out expropriation  or  payment  for  the  right 
of  way.  By  ordinance  of  January  29. 1867, 
the  council  of  the  city  of  Jefferstm  Inatruct- 
ed  Its  aurveyor,  Henry  G.  Brown,  to  make 
a  nap  of  aald  elty,  and  a  book  of  plana 
fnreaeh  square,  and  to  fix  the  grades  of  the 
■tnets  by  actual  Barver.  The  uity  survey- 


or performed  this  work,  made  the  official 
map  and  book  of  plans,  and  Water  street 
from  Delachalse  to  Amelia,  and  from  Lou- 
Islnna  avenue  to  Upper  Line  was  thereon 
laid  out  serosa  aald  ba.tture,  and  the  map 
and  plans  were  approved  and  adopted 
by  said  connctl  of  the  city  of  Jefferson  on 
September  2, 1867.  Other  streets  were  laid 
out  at  the  aame  time  on  the  batture.  Wa- 
ter street,  from  Louisiana  avenue  toUpper 
Line  street,  waa  lawfully  laid  out,  and 
opened  many  yeara  ago.  That  any  and 
all  obstructlona  placed  thereuu  by  plaln- 
litf  are  unlawful,  and  that  In  no  event  can 
plaintiff  claim  compensation  for  needful 
streets  laid  out  by  the  city  of  Jefleraou,  or 
Its  auccesBor  the  city  of  New  OrleauH.  The 
defendant,  the  city  of  New  Orleans,  prays 
for  a  dissolution  of  the  Injunction,  special- 
ly reserving  the  right  to  sue  for  duniuges. 
The  "Independent  C<itton  Oil  Company, 
Limited, "  which  Is  Interested  In  the  exten- 
sion of  said  street,  and  to  which  was  given 
the  privilege  of  operating  the  railroad  to 
be  constructed  along  said  street.  Hied  a 
petition  of  intervention.  Joining  the  city  of 
New  Orleans,  the  defendant,  and  urging 
the  same  defenses.  There  was  Judgment 
fur  the  plnlntltf,  perpetuating  the  Injunc- 
tion, dismissing  the  intervention  of  the  In- 
dependent Cotton  Oil  Company,  and  Its 
reconventlonal  demand.  The  d^endant 
and  Intervenur  have  appealed. 

The  property  t  h  ro  ugh  w  h  Ich  Wa  ter 
street  runs  Is  an  increasing  batture. 
Tchoupltoulas  street  was  originally  the 
front  street.  The  Increase  of  the  battnre 
has  niadelt  necessary  for  theconvenience  of 
the  public  and  lu  the  Interest  of  commerce 
to  lay  out  several  streets  between  Tchoupl- 
toulas and  the  river,— «ome  parallel,  and 
others  perpendicular,  to  theriver.  Squares 
have  been  laid  out.  They  are  small,— less 
than  the  ordinary  sqnare,-^rom  90  to  96 
feet  front.  These  squares  are,  however, 
not  exceptional.  In  other  portions  of  the 
city,  ou  the  river  front,  there  are  squares 
of  like  dimensions.  The  peculiar  condl- 
tlous.  the  geographical  location  of  the 
fdty.  and  the  accretions  and  losses  from 
the  MisBisslppI  river,  render  the  aise  of 
these  squares  a  necessity.  There  Is  the 
same  necessity  to  divide  these  squares  by 
streets  as  to  separate  the  larger  onee.  lo- 
cated in  other  portions  of  the  city.  There 
la  no  renson,  then,  becauae  there  is  a  leas 
distance  twtween  atreets,  tbat  they  should 
not  exist.  But  the  regulation  of  the  size 
of  streets  and  squares  Is  a  matter  within 
the  discretion  of  the  city  council,  and  It 
would  only  be  in  case  uf  flagrant  abuse  of 
this  discretion,  by  which  the  vested  rights 
of  the  citizen  would  be  disturbed,  that 
courts  would  interiere  with  that  dis- 
cretion. It  Is  not  a  question,  then,  as  to 
the  width  of  the  street  ortheslseof  the 
square  that  can  determine  the  right  of  the 
city  tn  open  a  street  on  batture  pruperty. 
This  part  nf  the  plaintiff's  petition  may 
then  be  dismissed  from  further  considera- 
tion. In  1860  the  bnttare  had  so  IncreHHed 
that  Water  street  was  laid  out.  This  is 
clearly  shown  b^  the  map  or  plan  of  the 
city  surveyor,  Williams,  found  in  the  rec- 
ord. In  1867  the  city  council  of  Jefferson 
City  ordered  the  actual  survey  of  the  bat- 
tun  pruperty  by  the  city  surveyor,  H.  C. 
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Brown.  ThereaolDtlonii  orderlnc  this  sar- 
vey  were  adapted  on  the  29tb  Janunry, 
1H67.  That  Water  Htreet  thtrn  extsted  an 
Phuwn  on  tbe  Williams  plan  of  Jefferaun 
City  Is  evident  from  tbe  flrat  roeolation  of 
the  eoancIUas  follows:  "A  fceoeral  plan 
of  the  elty,Bhowlnstbe  nqnarea  as  already 
devoted,  and  those  propertied  not  now 
divided  Into  sqaares,  said  square  to  be 
naml>ered  Ko.  100  tn  be  the  square 
booDiled  by  Toledano.  Levee,  Water 
streets,  and  Lonlslana  avenue.  StUd  nnni< 
here  to  ma  np  and  down  rlv«r  alternately* 
and  ronnlnfc  from  one  bandied  and  up- 
wards. Said  plan  shall  show  the  exact 
dimensions  of  each  sqaare,  bAaqaette,  and 
street  to  be  thereon  subscribed,  and  to  be 
fClven  from  an  actual  uurvey  to  be  made 
by  him."  In  purBuance  of  this  resolution 
the  survey  and  the  plan  were  marie.  Tlie 
andivlded  squares  were  divided,  and-the 
streets  located.  The  plan,  whleb  was 
adopted  by  the  cfty  conncll.  shows  Water 
street  located  and  w^l-deflned  from  Lou- 
isiana avenue  to  Upper  Line  street.  The 
plalntin  acquired  the  property  through 
which  this  street  runs  one  year  after  the 
above  survey  and  plan  was  adopted  by 
the  council,  and  elffbt  years  after  the  loca- 
tion of  the  street  by  Williams,  the  city  sur- 
veyor. The  street  had  an  existence,  which 
was  reeoffnlsed  by  the  council  fA  Jefferson 
City  In  1867,  when  said  street  was  made 
one  of  the  boundaries  of  the  new  square 
No.  100.  Buildings  had  been  erected  front- 
ing on  said  street,  and  It  had  been  In  part 
irraded,  and  baoqnett^i  had  been  made  on 
portions  of  It,  bnt  in  the  vicinity  of  plain- 
tiff's property,  It  seems  It  had  not  been 

fmded,  nor  had  banquettea  berai  made, 
'or  the  purpose  of  erecting  their  buildings 
for  the  ice fa<>tory.  lines  had  been  furnished 
the  company  with  reference  to  tbe  exist- 
ence of  Water  strMt.  Tbe  company  there* 
fore  knew  of  the  existence  and  location  of 
the  street.  The  location  of  tbe  street  and 
Its  dedication  to  the  public  In  part  Is  not 
dented,  but  opposition  Is  made  to  its  ex- 
tension; that  is,  to  the  ImprovemMit  of 
thestr^  whiPh  will  interfere  with  plain- 
tin's  hulldinga  located  in  part  in  said 
street  and  the  dividing  of  Its  property. 
The  street  having  been  reserved  from  the 
battare  tor  public  uhs,  located  and  par- 
tially improved.  \t  was  discretionary  with 
the  dty  tA  determine  wlien  its  further  Im- 
provement shonld  be  neeessaty.  In  the 
ease  of  Shea  t.  City  of  Ottumwa.  0T  Iowa, 
S».  M  N.  W.  Rep.  582;  the  court  said :  **But 
it  is  urged  that  there  wan  noacceptance  of 
the  dedication  by  the  public  or  by  the  city 
for  the  public  for  more  than  thirty  years 
aftt'r  the  dedication  when  the  street  was 
graded.  It  is  shown  that  tbe  street  re* 
malned  anlnrlosed;  that  tbe  land  was 
rough  and  hilly,  and  tor  that  reason  It 
was  but  little  used  by  the  pubHe.  Itap* 
peers  that  when  the  wants  of  tbe  public 
demanded  It  the  city  proceeded  to  grade 
the  street  at  the  point  in  dispute.  It 
would  notdo  to  hold  that  the  onlystreets 
dedicated  to  the  public  over  hilly,  rough 
land  would  revert  to  the  dedicator  It  they 
were  not  Improved  and  used  by  the  public 
until  the  wants  of  the  public  travel  de- 
manded It.  In  some  of  the  cities  of  this 
state  there  are  streets  In  some  portions 


thereof  over  which  no  vehicle  or  horse  has 
passed,  and  yet  they  were  dedicated  more 
than  thirty  yearn  ago.   They  have  nut 
been  usetl  because,  until  graded,  they  are 
incapable  of  use.  The  dedication  will  be 
presumed  by  tbelawto  baveeontraoplated 
this  state  of  things,  and  Imposed  no  con* 
ditlon  upon  the  pnbllc  to  nse  the  street 
which  the  public  wants  demanded  and  se- 
cured their  improvement."  Meier  V.  Port- 
land, (Or.)  Id  Pac.  ReD.  610:  Elliott. 
Roads  &  H.  p.  89,  note.  Tbe  dedication  of 
Water  street  was  statntory*  and  imposed 
no  eondlclons,  and  was  made  in  reference 
to  the  future  development  of  tbe  city  of 
Jefferson.  Tbe  reservation  of  a  part  of  tbe 
battan  property  fur  streets,  and  tbe  loca- 
tion of  Water  street,  was  not  an  expro- 
priation of  private  property  for  public 
uses.  Aet883of  lS53,(nowsectlonSlS,Bev, 
St..)  provides  that,"  whenever  the  riparian 
owner  of  any  property  in  tbe  incorpo- 
rated towns  or  cities  la  this  state  Is  en- 
titled to  the  right  of  accretion,  and  bat- 
tarn  has  been  formed  In  front  of  his  land 
more  than  Is  necessary  for  public  use, 
which  tbe  corporation  withhokls  from 
him,  be  shall  have  u  right  to  Institute  salt 
against  tbe  corporation  for  so  much  of  the 
battare  a»  may  not  be  necessary  for  public 
use,  and  U  It  be  determined  by  tbe  court 
that  any  portion  erf  it  be  nut  necessary  for 
public  use,  Itshatl  decree  that  the  owner  la 
entitled  to  the  pro|>erty.  and  shall  compel 
the  corporation  to  permit  htm  to  enjoy 
the  use  and  ownership  of  such  porti<m  ot 
It. "  As  stated  in  Reuiy  v.  Second  Munici- 
pality, 11  La.  Ann.  161,  tbe  several  acts  of 
the  legislature  giving  the  police  powers 
over  the  battare  were  not  Intended  to 
change  or  disturb  the  rights  of  property. 
Tbe  city  of  Jefferson,  when  tbe  battare 
was  formed,  had  a  right  to  determine  to 
what  extent   the   riparian  proprietor 
might  tabe  poHnesslon  of  tbe  batture. 
Bemy  v.  Second  Municipality,  13  La.  Ann. 
ROO.   From  tbe  terms  of  Act  88ft  of  1853 
(Rev.  St.  §  318)  tbe  riparian  owner  of  any 
property  entitled  to  tbe  right  of  accretion 
cannot  rednee  the  battureto  private  occu- 
pation wlthont  leaving  for  public  use. 
without   compensation,  such  portlona 
thereof  as  may  be  needed  for  commerce, 
public  highways,  and  streets.  Sarpy  v. 
City  of  New  Orleans,  18  La.  Ann.  848.  The 
accretions  are  enjoyed  by  tbe  riparian 
owner,  subject  to  the  right  ot  the  ourpora- 
tlon  to  reserve  and  use  a  snfUctent  portion 
tliereof  for  pablle  uses,  such  as  levees  and 
streets.  To  this  portion  be  has  no  rlf^bt 
or  title,  and  therefore  to  expropriate 
would  be  unnecessary.  The  sale  of  tbe 
property  to  plaintiff  by  the  original  rlpa- 
rtan  proprietor  could  not  convey  to  the 
company  any  greater  rights  than  the  ven- 
dor possessed.  The  dty  of  JeBerson.  by 
statutory  dedication,  owned  that  part  of 
the  battare  necessary  for  public  uses,  and 
the  vendor  ot  plaiutltf  could  not  convey 
title  to  It.   Bdurethe  purchase  by  plain- 
tiff tbe  city  ot  Jefferson  had  deslgnntetl 
that  part  of  tbe  batture  that  was  needeii 
for  Water  street.  The  plalntlR  could  n<*t 
defeat  tbe  city's  right  to  that  portion  of 
tbe  batture  by  sale  to  a  third  party.  The 
dedication  of  tbe  street  by  the  city  uf  Jef- 
ferson on  the  map  and  plans  in  evidence 
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doett  not  render  It  dllflcalt  to  determine 
the  extent  o{  the  street.  It  Is  marked  Ita 
entire  lenictb.  Jf  there  were  any  doabte 
the  rule  ia  to  construe  the  dedication  bo  aa 
to  beoeat  the  pablle.  Elliott.  Roads  &  8. 

8.111.  Theplaintltt  built  the  ranlts  and 
incea  on  the  utreet.  Theae  acts  were  in 
tbemselvea  unlawful. and  he  therefore  can- 
not make  them  the  baate  for  a  plea  of  pre- 
scription, aa  he  cannot  take  advantafpe  of 
hie  onrn  wronf(.  The  plaintiff,  even 
tbouKh  be  was  is^orant  of  the  rights  of 
the  city  to  said  street,  cannot,  by  pladns 
liDildinss  and.  fences  tbereon,  prescribe 
asalnHt  the  public  right  to  paaaage-ways, 
streets,  and  highways  over  the  bAttare, 
It  Is  urged  that  the  asHeeament  and  the 
rollectlon  of  taxes  by  the  cities  of  Jetter- 
■nn  and  New  Orleans  on  said  property 
operates  as  an  estoppel  to  the  right  of  the 
elty  of  New  Orienns  to  open  said  street. 
The  law  requires  the  owner  of  property 
to  baud  in  a  deacrlptlon  of  the  property 
to  the  assessor.  The  property  was  do* 
■eribed  as  exteadfaig  to  toe  river  from 
TehoQpltoalas  street.  Water  street  di- 
vided tlie  property,  and  was  owned  by  the 
pablle  The  property  owned  by  plaintiff 
was  assessed  as  described  by  htm,  and  be- 
caose  be  described  it  Including  the  street 
that  divided  the  property  certainly  can 
give  blm  no  title  to  the  street.  There  was 
no  separate  valuation  to  the  part  of  the 
street  which  was  Included  In  the  descrip- 
tion of  the  assebaed  property.  Nu  part  of 
plalnttlTs  property  Is  reserved  for  public 
use  ppon  which  be  baa  puld  taxes.  The 
street  In  qaeatlon  was  never  owned  by 
him.  TtM  property  owned  by  plaintiff  only 
has  be«i  assessed  and  taxes  collected 
thereon.  The  street  having  been  located 
by  the  cdty  of  Jefferson,  to  whose  rights 
the  dty  of  New  Orleans  succeedtd  when 
the  cities  were  consolidated,  the  latter  city 
bad  a  right  to  aathorise  the  construction 
of  a  railroad  through  the  street.  The  In- 
tervmor  ia  not  entitled  todamngea  on  the 
feeonvratfonal  demand.  It  la  ttaerefore 
ordered,  adjudged,  and  decreed  that  the 
Jndgment  appealed  from  be  annulled, 
avoldvd.  and  reversed,  and  It  Is  now  or- 
dered tbat  there  be  Judgment  In  favor  of 
defendant  and  Interrenor  rejecting  the  de- 
manda  of  plaintiff,  aad  the  Injunction  Is- 
sued bravin  be  dissolved..  It  Is  further  or- 
deml  that  tba  reconvenUooal  demand  of 
tbe  iDtervenorbe  rejected, apprileea  to  pay 
costs. 


Kkuqam  t.  Cirr  or  Nicw  Oblkahb  «t  nL 

(No.  10,691.) 

{Supreme  Court  of  Lmtletana.  Jan.  L  un. 
4S  La.  Ann.) 

Cm  CsBTincAns— Taliditt— Acnoir  aaainst 

CiTT— BVIPBXCB— PUUDIMB. 

1.  Oertificatee  of  Indebtedness  canoot  legally 
be  placed  iocircolatiOD  befCMresignfnfr  the  receipt 
required  as  a  oondlUoo  precedent  by  section  3  of 
City  Ordinanct*  No.  SIT,  Kflwgau  v.  Ci^  of  New 
Orleoiw,  iS  Ia.  Aan.  105,  7  South.  Rep.  565. 

i.  The  certificates  held  by  plaintiff,  having 
been  declared  llle^l  and  nnll.  In  a  suit  between 
him  sod  tbe  city  of  New  Orleans,  are  not  evi- 
dence that  tbe  orlc^oal  claims  sffalnat  the 
are  owned  by  tbe  plalntlflT.  To  recover  on  the 
oriiri  nal  elalns,  It  was  oeceasary  to  allege  plain, 
tiff's  owMEsUn  and  not  Unit  the  aUaBaum  with 


reference  to  the  transfer  to  tbe  delivery  of  tba 
Illegal  oertifleatea.  The  ownership  of  the  olaims 
of  the  original  transferees  is  not  alleged. 

8.  0  plaintiff  be  the  owner  of  these  claims,  be 
mnst  exhaust  his  remedy  against  tbe  debtor;  un- 
til then  he  has  no  cause  of  action  for  damages. 
{Syllabiu  by  the  Court ) 

Appeal  from  civil  district  court,  parish 
ofOrieeus;  Kllib,  Judge. 

W.H.  Beoedlct,  for  appellant. 

On  exception  of  no  cause  of  action, 
La.  Ann.  163,  7  Sooth.  Rep.  605;  103  U.  S. 
77.  and  aotboritiee  noted. 

Cbma.  A.  OoDrud,  for  appellee  Uuger. 

Signing  such  certiUcateB  created  no  ob- 
ligation, personal  or  official.  Ex.  Sees. 
1870,  Act  Nu.  7,  p.  84,  S  6:  42  La.  Ann.  1(53, 

7  Sontb.  Kep.  565;  103  U.  S.  77. 

FruuclB  fi.  Lee,  Asst.  City  Atty.,  (Carf- 
toa  Huat,  City  Atty.,  of  counsel,)  for  ap- 
pellee city  of  New  Orleans. 

(1)  Where  tlie  allegations  of  n  petition 
are  so  vague  and  indeflnite  as  not  to  be 
clearly  understood,  and  aa  to  malie  ths 
character  of  tli«  cause  of  action  sought 
to  beset  up  doubtful,  an  exception  ia  IlmtM 
to  that  effect  will  be  sostalaed.  (2)  Two 
or  more  essentially  distinct  and  separate 
causes  of  action  against  different  defend- 
ants cannot  twset  ap  In  the  same  suit. 
Association  v.  Harper,  82  La.  Ann.  1187; 
Waldo  V.  Angumar,13  La.  Ann.74;  Mavor 
V.  Armant,  14  I-a.  Ann.  181;  Leverich  v. 
Adams,  15  La.  Ann.  310;  Cane  v.  Sewall, 
34  La.  Ann.  1096;  Holtab  v.  Railroad,  8ft 
La.  Ann.  187.  (8)  Defendants  can  object 
to  a  cumulation  of  several  distinct  caosea 
of  action  against  them  whwe  tbey  hava 
ao  cognate  orlglu,  and  where  the  defend- 
ants hare  no  common  Interest  to  bn  adju- 
dicated upon  In  one  Judgment.  Rlggs  ▼. 
Bell,  89  La.  Ann.  1U31.  8  i^outh.  Rep.  188; 
Clairalnv.  Telegraph  Co.,  40  La.  Ann.  181» 

8  South.  Rep.  625.  (4)  Where  two  defend- 
ants are  sued  In  the  same  petition,  the 
causeaof  action  mustnot  be  contradictory 
of  each  other.  f5)  The  petition  ^oes  not. 
as  against  the  city  of  New  Orleans,  one  of 
the  defendants,  disclose  a  cause  of  action. 

Bbbauz,  J.  Plaintiff  sues  the  city  of 
New  Orleans  and  a  number  of  other  de- 
fendants to  recover  the  sum  of  f 2,176.86. 
He,  In  substance,  alleges  that  be  holds 
claims,  vouchers  payable  to  bearer  for 
services  rendned;  that  fur  many  yeara 
past  thedefeadant  city  has  issued  evldencfr 
of  Indebtedness,  payable  to  bearer,  whicb 
Is  sold  In  open  market  as  negotiable  pai>er. 
It  Is  signed  by  ita  officers,  and  credit  given 
to  the  paper  un  account  of  their  slgna. 
tures.  £je  also  alleges  that  he  acquired 
tbe  paper  in  good  faith  before  maturity, 
and  has  a  right  to  Its  amount,  and  to  U» 
recovery  from  the  city  and  from  the  differ- 
ent  ofHcera  whohaveslgned  tbepaper.and 
the  sureties  on  their  bonds.  Further,  he 
alleges  that  It  Is  pretended  (by  whum  la 
not  BtattHi)  that  this  paper  was  (raudn- 
lently  iHsued  by  one  of  the  ofHcers  of  the 
city,  but  tbat  It  Is  legally  due  him  by  the 
defendants  in  aoUdo.  Tbe  defendants  Jo. 
seph  A.  Shukespfare,  J.  N.  Hardy,  and  W. 
J.  Behan,  in  their  exceptions,  nllege  that 
there  Is  a  mlRjoinder  of  parties  defendant; 
that  the  petition  dlscloMes  no  cause  of 
action;  and  that  plaintiff's  action  1» 
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tiarred  bv  the  preBcriptlon  of  one  and  three 
years.  Another  defendant,  W.  E.  Hnjcer, 
filed,  an  exception  of  no  cause  of  action. 
The  city  of  New  OrleauH,  the  retuaioinic 
defendant,  In  an  exception,  alleffes  that 
plaintiff's  petftlon  Is  va^ue;  It  sets  forth 
nu  cauRe  ol  action;  no  common  Interest 
of  defendants;  end  is  contradictory.  The 
■exceptions  were  maintained  :  a  Jndgment 
of  nonsuit  was  entered ;  and  from  that 
JndKmeut  this  appeal  Is  talcen. 

Most  of  the  priipoidtlons  are  not  origi- 
nal, for  the  questions  presented  by  them 
bare  been  presented,  considered,  and  de- 
cided at  the  last  terra  of  this  court,  in  the 
■rase  of  Newgass  v.  City  of  New  Orieans, 
42  La.  Ann.  165.  7  South.  Rep.  565.  The 
record  In  this  case  disclosed  that  a  state- 
ment or  account  was  made  giving  the 
name  of  the  person  appearing  upon  the 
■city  pay-roll  as  Us  creditor,  the  amount 
■due  him,  the  nomber  of  the  financial  ordi- 
nance aathorislng  payment  of  the  claim, 
«ttd  the  dnte  of  the  ordinance.  For  this 
amount  a  certificate  was  insued.  The 
atatement  shows  the  nomber  nf  each  cer- 
tificate. These  certificates  were  Issued  un- 
der oi*dlnance  approved  April  7, 1881,  and 
ander  another  ordinance  approved  J  nne 
3B,  1888.  On  the  reverse  of  each  certificate 
Is  Indorsed  the  ordinance  authorising  Its 
Issnance.  The  ordinance  and  certificate, 
being  embodied  In  the  decision  previously 
rendered,  (42  La.  Ann.  165,  7  Sonth.  Rep. 
565.)  will  not  again  be  copied,  except  the 
section  of  importance  In  this  case,  which 
reads  as  follows:  "Sec.  3.  That  said  cred- 
itor shall  sign  a  receipt  therefor  [the  cer- 
tificate] stipulating  that  the  warrant 
Cwbiuh  in  time  will  be  Issued  on  the  treas- 
■«rer  on  a  fund  mentioned]  shall  be  claimed 
only  on  the  production  luid  surrender  of 
tihls  certificate,  and  accepting  the  provis- 
ions of  theordlnance. "  In  tbenase  referred 
to,  tt  was  decided  that  the  certificates 
-«Q«d  on  could  not  be  legally  placed  In  clr- 
-cnlation.  before  signing  the  receipt  re* 
■4iulred  as  a  condition  precedent  by  this 
flection;  that  the  terms  of  the  ordinance 
are  made  a  part  of  this  certificate;  that 
vlthont  tills  receipt  itwas  as  If  it  hud  not 
-heen  Isnued.  The  wrong-doings  of  a  clerk 
In  the  comptroller's  office  make  It  evident 
that  these  certlflcatea  were  frandolently 
placed  Intbemarket  by  him  In  his  personal 
-interest.  Not  only  these  Instruments  are 
not  "Invested  with  that  sujireme  anddan- 
:|^ronB  attribute  of  commercial  pappr 
which  InsQlates  the  holder  for  value  from 
equities  which  attach  to  their  inception," 
'but  even  as  evidence  of  indebtedness  their 
value  is  more  than  questionable  by  the 
fraudulent  Irregularity  of  their  issue.  The 
■platntirr  alleges  with  reference  to  these  cer- 
tificates that  he  is  the  holder  of  certain 
-claims, — "being  vouchers  for  money  due. " 
If  they  are  not  made  the  basis  of  the  suit, 
they  .ire  prominently  averred  as  securing 
his  right.  The  suit  on  the  open  account, 
■asset  forth  in  the  petition,  Is  secondary 
and  weakened  by  allegations  setting  forth 
Indebtedness  on  the  certificates.  It  is  not 
«ven  alleged  that  plaintiff  is  the  owner  of 
the  original  claim,  but  reliance  Is  placed 
on  the  transfer  oi  these  illegally  issued 
■certificates. 

Having  come  to  a  concloslon  In  so  far 


as  relate  to  the  certificates,  we  will  de- 
termine whether  plaintiff  has  allegeil  a 
cause  of  action  on  the  claims.  We  nteet 
with  some  difllcolty,  oocasloned  by  the 
pleas  on  the  certificates.  It  was  held  In  a 
previous  suit  (42  La.  Ann.  7  South. 
Rep.  565)  that  they  are  not  evidence  of  the 
transfer  of  the  claims  against  the  city. 
We  have  already  stated  that  the  transfer 
of  the  claims  is  not  aliased.  The  only 
possible  conclusive  evld«ice  In  aapport  uf 
plaintiff's  demand  would  be  such  us  show 
a  transfer  or  a  pledge  to  him  of  all  the 
claims  by  tbeoriglnal  transferees.  He  has 
not  made  the  required  allegation  to  enable 
bim  to  make  this  proof,  unless  the  certifi- 
cates are  sufficiently  l^al  to  carry  with 
them  the  transfer  of  the  claims.  This 
would  be  Inconsistent  with  the  previous 
decision.  Allegations  of  traaeferare"  that 
he  Is  the  bolder  oi  claims  against  the  city 
of  New  Orleans,  •  «  *  being  vouchers 
payable  to  bearer;  that,  for  many  years 
past,  said  obligations  for  the  use  and  ben- 
efit of  the  city  of  New  Orleans  have  been 
Issued  to  represent  Its  Indebtedueas,  and 
It  has  become  tbe  custom  of  parties 
*  *  *  to  porcbaae  same  In  open  market 
aa  negotiable  paper."  There  can  be  no 
question ;  tbe  allegattonfl  of  transfer  are 
limited  to  the  certificates.  They  are  not 
evidem-e  of  transferable  ownership,  as 
the.v  were  not  preceded  by  the  required 
receipt  to  the  city.  If  we  were  toconstrue 
that  tbe  certificates  are  valid  as  con  tended 
by  the  plaintiff,  the  opportunity  formime- 
dlate  collection  would  not  be  Improved, 
for  It  has  beoi  decided  In  the  case  referred 
to  that  "they  do  not  entitle  the  owner 
to  any  money,  only  to  a  warrant  for 
money  to  be  paid  out  of  funds  legally  ap- 
propriated for  tbe  purpose.**  This  count 
of  plaintiff's  suit  is  amenable  to  tbe  fur- 
ther objection  that  tbecauses  of  actlonare 
separate  and  distinct  against  different  de- 
fendants, who  have  no  Interest  In  com- 
mon to  defend.  The  offlcera  cannot  be 
held  to  answer  personally  InasDlt  brought 
against  tbe  city  to  recover  an  amount  al- 
leged to  be  due  as  made  to  appear  by  cer- 
tain certificates  issued  In  tbe  name  of  the 
city,  and  not  of  Its  offlcem»  who  signed  as 
Its  representative*. 

The  alleged  llablH^  of  the  ofHeera  con- 
tained in  tbe  third  declaration  of  tbe  peti- 
tion is  for  damages.  It  cannot  be  cumu- 
lated with  tbecauses  of  action  before  de- 
clared. The  origin  Is  dissimilar,  and  the 
defendants  iiave  no  common  interest  to 
be  adjudicated  upon  in  one  Judgment. 
Waldo  V.  Angomar,  12  La.  Ann. 74.  Differ- 
ent parties  having  been  Joined  In  a  suit  to 
annul  a  judgment,  and  to  recover  dam- 
ages fn  Koiido,  the  origin  of  the  claims  not 
being  cogUHte,  there  was  a  mislolnder. 
and  the  exception  n  us  maintained.  Cane 
V.  Sewall,  M  La.  Ann.  1UI»6.  Tiie  defend- 
ants may  aever  in  their  defense,  but  sev- 
erance Is  optional  with  them.  Hlgsrs  v. 
Bell.  80  La.  Ann.  1031,  3  South.  Rep.  183. 

With  reference  to  damages  In  the  last 
count  of  hie  petition,  (not  an  alternative 
plea,)  plaintiff  alleges  that  he  has  a  right 
t(i  damages  against  the  city  and  the  of- 
flvers  who  nlgned  the  certificates  of  Indelit- 
edness  lib  holds.  In  other  declHratluuR  i*[ 
the  petition  it  is  all^d  that  thtwe  certltt- 
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catM  !a«iQed  and  were  algDed  leKaHy.  The 
IncoDslBteney  In  not  reconcilable.  The 
pleu  most  1>e  consistent  fn  ttielr  aver- 
ments of  facts  and  In  the  seqaence  dednd- 
blefromthem.  Plaintiff  arfpiieH  In  fala  brief 
tbat  tbe  similarity  is  complete  between  an 
aigent  who  signs  a  note,  bond,  or  draft 
otanassomed  principal,  and  thereby  be- 
comes personally  responsible,  and  an  of- 
ficer who  algas  the  paper  uf  a  mnDlcipal 
corporatton  without  authority.  If  sim- 
ilar reeponslbltUy  exist,  It  Bhnald  be  anb- 
Ject  to  analogous  conetractlon.  It  wonld 
not  be  possible  to  hold  an  agent  respon- 
sible If  tbe  principal's  responBlblllty  re- 
mains, although  the  evidence  of  the  obli- 
gation was  signed  wUhont  aotfaority. 
It  Is  the  loss  gives  rise  to  the  rpsponslbli- 
Ity  of  tbe  agent.  The  defendant.  In  an- 
swer to  tbe  last  declaration,  will  be  lia- 
ble, ir  at  all,  In  the  event  that  no  recovery 
can  be  had  upon  tbe  claims;  for.  It  the 
plaintiff  be  tbe  owner,  be  must  allege  his 
ownership,  and  exhanet  his  remedy.  Un- 
til then  he  cannot  recover  damages.  Tbe 
dty  and  its  officers  cannot  be  held  In  dam- 
ages fur  retaslng  to  pay  certilica  tea  of  In- 
debtedness fravdnlently  Iraned  by  a  clerk. 
No  Issae  having  been  presented  on  the 
claims  perse.  It  cannot  be  held  that  the 
city  refusee  to  pay  them.  Tbe  effect  of  the 
affirmance  of  the  Judgment  will  be  to  rel- 
egate tbe  plaintiff,  If  the  owner,  to  re- 
cover tbe  amount  due  him  directly  on  bis 
claim.   Jndgment  affirmed. 


COLUXB  V.  LODIBIANA  STATE  I^OTTBKT  CO. 

(No.  10,702.) 

(AqMvnM  Cmut  vf  lAmMana.  Jan.  IB,  18BL 
4BLS.  Ann.) 

LoTiMsns  —  8au  or  Tickbt  —  Bsouunom  or 

COMPAJtT. 

1.  To  constltate  a  completed  ooatract  itfsale 
there  most  be  sa  agreenwat  for  the  object  aod 
the  nice. 

«.  Alihongh  eoiueat  to  saoh  an  ssreement 
need  not  be  axpress,  (mfc  may  be  implied  from 
acts  andoondact,  such  acts  most  afford  coucluaive 
eridtmce  of  consent. 

IL  The  defendant  had  Oie  riyht  to  adopt  rea- 
Boaabla  and  annopriate  roles  fOr  the  manage- 
Bwat  of  Its  complicated  baslness,  and  to  condaot 
the  same  In  aoccKdanoe  therewith. 

4>  When  tiMse  mles  [n^scrlbe  a  particular 
prooee*  to  be  followed  in  the  filling  of  (orders  tor 
tickets,  the  order  la  not  filled  until  that  process 
Is  completed;  and  although,  as  one  step  m  tbat 
process,  certain  tickets  may  have  been  selected 
to  be  appropriated  to  the  order,  such  selectJon  is 
only  condiuonal  upon  the  completion  of  tbe  pro- 
oeas;  ud,  when  the  process  cannot  be  completed 
within  the  time  and  in  the  manner  prescribed,  it 
haa  the  right  to  oanoal  the  seleotiim,  and  leave 
the  ortler  unfilled. 

&  Id  snch  case  there  was  no  binding  agree- 
ment as  to  the  object;  the  property  therein  did 
not  pass;  the  defendant  could  not  nave  retained 
tbe  price  had  the  ticket  proved  a  blank:  uA  the 
^ntifl  oaanot  claim  the  prite  which  the  tlclmt 
drew. 

8.  In  this  case  the  ticket,  in  oomxaaa  with  all 
others  which  had  not  been  sold,  had  been  de- 
stroyed befcoe  the  draMring,  and  tbe  defendant's 
dealings  exhibited  that  uberrima  Ades  wUch 
■houla  be  exacted  from  it  In  its  peoQlIar  btudness. 
{9yUfibm  by  the  Court) 

Appeal  from  dvll  diatrtct  coart,  parish 
of  Orleans;  Momkob,  Jndga. 


P.  S.  TMard  A  Sons,  tor  appeUaat. 

ThlB  IB  a  BUlt  on  a  contract  of  sale. 
Tbree  drcamstancee  concur  to  tlw  periee- 
tlon  of  the  contract  of  sale, — the  thing 
sold,  tbe  price,  and  tbe  consent.  ClvU 
Code.  arte.  1779,  1811,  1816.  2489.  As  be- 
tween the  parties  tbe  sale  la  considered 
to  be  perfect,  and  tbe  property  Is  of  right 
acquired  to  the  purchaser  with  regard  to 
the  seller,  as  soon  as  there  exlats  an 
agreement  for  the  object  and  for  the  price 
tfaerenf.  althongh  the  object  baa  not  yet 
been  delivered,  nor  the  price  paid.  Id. 
art.  2466.  Plaintiff  has  proved  that  be 
sent  from  Baltimore  to  defendant  an  or* 
der  for  20  fractional  tickets  in  Its  draw- 
ing tor  January,  1890;  that  the  order  was 
accompanied  by  the  price;  tbat  the  price 
was  received  by  defendant;  tbat  the  or- 
der was  filled ;  and  that  20  fractional  tick- 
ets  were  selected  and  net  aside  for  him, 
among  which  was  one-twentieth  of  ticket 
No.  12.122,  which  drew  the  price  of  9100,- 
000.  He  haa  therefore  shown  the  concur- 
rence of  tbe  thing  sold,  the  price,  and  the 
consent  necessary  to  tbe  periection  of 
tbe  sale,  and.  as  owner  of  tbe  winning 
ticket  sold,  he  la  entitled  to  recover  the 
prise  drawn  by  It,  The  failure  to  deliver 
plaintiff's  tickets  and  their  destruction  by 
defendant  before  the  drawlngdo  not  affect 
the  rights  of  ownership  acquired  by  plain- 
tiff as  soon  as  the  sale  was  perfected. 
The  notice  printed  on  the  back  of  plain- 
tiff's order,  "  fiemittances  sent  too  late  can 
only  be  attended  to  for  the  ensuing  drawv> 
lDg.**and  communicated  to  plalntlH  be- 
fore the  sending  of  the  order,  conetltuteB 
B  condition  precedent  to  the  sale,  which 
determines  Immediately  upon  receipt  of 
tbe  order,  and  beSore  execution  of  the  con- 
tract. 

TbomMj.  Semmes  and  JoB^b  P.  Bor- 
nor  dt  Son,  for  appellee. 

Wben  the  agreement  for  Bale  iB  a  tbing 
not  specified,  the  contract  la  an  executory 
agreement,  and  the  property  does  not 
pass.  "All  the  coudltlons  which  he  who 
gives  or  proposes  annexed  to  the  delivery 
or  the  acceptance  of  the  proposition  are 
also  presumed  to  have  been  accepted  by 
the  act  of  receivlog.'*  Civil  Code,  art. 
1816. 

Fenner,  J.  The  groond  of  plalntltf'B 
claim  Is  that  he  Is  the  owner  bv  purchiiae 
ot  one-twenUeth  of  ticket  No.  12,122  in  the 
drawing  of  January  14, 1890,  which  ticket 
drew  the  prise  of  9100,000.  The  defendant 
denies  plalntltl'B  ownerahip.  Tbe  salient 
facts  are  tbe  following:  Un  January  10, 
1890,  plaintiff  sent  to  defendant,  by  ex- 
press, from  Baltimore.  Md..  a  package 
containing  an  order  fortwenty  twentieths 
of  tickets  In  tbe  drawing  of  January  14th, 
and  $20  as  tbe  price  thereof.  The  order 
was  written  on  a  blank  furnished  by  de- 
fendant, and  contained,  among  others, 
the  following  significant  statements: 
'*It  Ifl  of  the  ntmoat  Importance  tbat  cor- 
respottdenta  Bead  In  their  orders  early. 
Many  complainta  arise  from  the  fact  tbat 
they  wait  for  the  last  moment,  thus  caus- 
ing a  lai^  accumulation  of  orders,  and 
rendering  It  Impossible  to  give  them  the 
careful  attratlon  we  desire;"  and  also 
thla:  "Remlttauues  Bent  too  late  can  only 
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heattnided  to  lor  the  enimlnfl;  draniiig." 
The  package  was  received  by  ilefendant 
at  eboat  1  o'clock  p.  m.  of  January  13tli, 
the  day  beware  the  drawing.  Tfae  (leFend- 
ant  conducts  Itu  larife  aud  complicated 
boalnesa  according  to  certain  rules  and 
forms  of  proceeding  applicable  to  all  or- 
ders. Letters  are  opened  by  one  clerk, 
who  handH  tbe  orders  to  another  clerk, 
who  fills  them  by  selecting  the  tlekelis 
called  for.  He  puts  these  tickets  in  tbe 
letter  containing  tbe  order,  and  sends  It, 
with  others  of  like  character,  to  the  cor* 
reepondence  department,  where  a  dlstrlb- 
ntlng  clerk  arranges  the  orders  alpha- 
betically, and  sendB  them  to  an  entry 
clerk,  who  enters  the  date,  name,  address, 
DQniber,  and  sise  of  tickets  on  sheets 
which  are  afterwards  bonnd  In  a  book. 
The  letter  and  tickets  are  then  passed  to 
a  clerk  called  the  "  writer,"  who  puts  tbe 
tickets  In  a  letter  and  forwards  them  to 
the  purchaser.  The  rules  further  require 
that  aU  letters  containing  as  mnch  as  920 
In  tickets  shall  be  sent  by  rei^ntered  mall, 
and  that  no  resristerd  letter  shall  be  sent 
alter  theday  before  ttie  drawing.  In  com- 
pliance -with  these  roles,  the  fllllng  of 
plaintiff's  order  was  b^an,  but  never 
completed.  The  letter  containing  tbe  or- 
der was  opened.  The  tickets  to  fill  it 
were  selected,  inclndlug  No.  12,122.  The 
entries  thereof  were  made  on  sheets.  They 
were  handed  to  the  writer,  to  be  forward- 
ed according  to  Inatmctlons,  or.  In  ab< 
sence  of  Instructions,  according  to  tbe 
mlee  <^  tbe  company.  Tbe  order  in  this 
ease  contained  no  Instructions,  and 
reached  the  writer  after  the  closing  of  the 
T^istry  department  of  thepost-othce,  ren- 
dering It  Impossible  to  comply  with  the 
rules.  He  therefore  returned  the  order 
and  tickets  to  tbe  entry  clerk,  who  can- 
celed the  entry  which  had  been  made,  and 
handed  the  order  and  tickets  to  another 
clerk,  whose  duty  it  Is  to  receire  such  or- 
ders as  are  too  late  to  bo  filled,  and  are 
passed  orer  to  be  filled  with  tickets  for  a 
sobseouent  drawing.  Ue  returned  the 
tickets  to  tbe  clerk  who  selected  them, 
who.  in  fnlflllment  iri  bis  dnty  under  the 
rnleti,  canceled  these,  with  all  other  unsold 
tickets,  before  the  drawing  on  tbe  follow- 
ing day.  There  is  uo  dispute  about  the 
lucts.  and  not  the  sligbest  hint  of  any 
(rand  or  unfair  practice. 

The  plaintiff  claims  that  the  sale  was 
complete  from  the  moment  the  defendant 
■elected  and  set  apart 'the  tlcketa  to  be 
sent  to  him.  and  he  relies  upon  tbe  el»> 
mentary  principles  announced  In  the  Code 
that  the  cnntrnet  of  snle  is  perfect  when 
three  things  concur.— the  thing  sold,  the 
price,  and  the  consent,  (CItII  Code,  art. 
2499;)  that  consent  may  be  expressed  In 
words  or  Implied  from  actions,  (artlclra 
1811, 1816;)and  that  **  the  sale  Is  perfect  be- 
tween the  parties,  and  the  property  Is  of 
right  acquired  to  the  pnrcliaser  with  re- 
gard to  the  seller,  as  soon  as  there  exists 
an  agreement  fur  the  otiject  and  for  the 
price  thereof,  although  the  object  has  nut 
yet  been  delivered  nor  the  price  paid." 
Article  2456.  The  real  (]ue8tlon  Is  whether 
there  did  exist  an  "agreement"  as  to  the 
object.  There  was  no  express  agreement 
on  the  part  of  defendant.  Can  his  assent 


to  sucb  agreement  be  Implied  from  his 
acts  asabove  setforth?  Article  ISlSsays: 
"At'tions.  without  words,  eltber  written 
or  spoken,  are  presumptive  evidence  of  a 
contract,  when  they  are  done  under  cir- 
cumstances that  naturally  Imply  a  con- 
seat  to  sucb  contract."  The  article  pro- 
ceeds to  mention  certain  classes  of  acta 
from  which  conaoit  to  Implied,  as.  for  In- 
stance, "  to  ree^ve  goods  from  a  merchant 
without  any  express  promise,  and  to  use 
them  implies  a  contract  to  pay  the  value.* 
etc.  Article  1818  provides:  "Where  the 
law  does  not  create  a  legal  presumption 
of  consent  from  certain  facts,  tben,  as  In 
tbe  case  of  other  Bimplepresumptlun8.it 
must  be  tu  the  discretion  of  the  Judge, 
whether  assent  Is  to  be  implied  from  them 
or  not. "  This  Is  the  article  which  deflnea 
our  dnty  In  this  case.  We  are  to  deter- 
mine whether,  from  tbe  acts  of  defend- 
ant, we  can  Imply  Its  consent  to  a  final 
and  binding  appropriation  of  the  tickets 
selected  to  the  order  of  platntllt,  as  the  ob- 
Jflct  ol  the  sale.  We  think  we  cannot. 
Tbe  selection  of  ttekets  made  by  defendant 
was  simply  a  step  in  the  process  of  filllnir 
an  order  which tbedefendant  had  adopted 
under  its  rules.  The  selection  was  merely 
a  conditional  appropriation  of  the  tickets 
to  the  order  which  did  not  and  was  not 
Intended  to.  become  final  or  binding  un- 
til the  process  had  been  completed,  result- 
ing In  tbe  actoal  filling  of  tbe  order.  When 
It  became  manifest  that  the  fllllng  of  tbe 
order  according  to  Its  rales  coutd  not  be 
completed,  defendant  had  the  clear  right 
to  cancel  the  prior  Inchoate  steps  which 
hud  been  taken  for  that  purpose,  and  to 
treat  the  order  as  not  filled.  Of  this  plain- 
tiff bad  no  right  to  complain.  Ho  had 
notice  of  the  Importanceof  sending  his  or- 
der early,  and  of  the  danger  that.  It  sent 
late,  the  accumulation  of  orders  might 
render  it  Impossible  to  give  them  atten- 
tion ;  and  be  was  further  advised  that,  if 
received  loo  late,  his  remittance  would  be 
applied  to  theensaingdrawing.  This  was 
exactly  what  occurred.  His  order  came 
too  late  to  be  filled  In  accordance  with 
the  rules  of  the  company.  An  attempt 
was  made  to  fill  it,  which  was  ineffectual. 
The  company  therefore  did  not  fill  fala 
order.  It  was  never  filled,  and  the  ap- 
propriation thereto  of  the  tickets  selected 
never  became  final  and  binding.  Had  the 
tickets  drawn  no  price,  and  had  the  com- 
pany, having  acted  as  it  did,  claimed  the 
right  to  retain  the  price,  such  apretenston 
would  have  been  absurd.  In  this  case  the 
company  had  a  perfect  excuse  for  not  fill- 
ing the  order,  because  It  was  Impossible 
to  do  SI)  in  accordance  with  its  rules ;  bnt, 
even  If  it  had  no  such  excuse,  and  had  bad 
time  to  complete  It,  yet  If  it  did  not  choose 
to  do  so,  and  saw  fit  to  cancel  the  selec- 
tion of  tickets  before  completing  thefilUnfc 
ol  tbe  order  by  mailing  them.  It  would 
have  had  Che  right  to  do  so  If  its  actloa 
were  free  from  taint  of  fraud  or  mal- 
practice. Says  Mr.  Benjamin,  in  hts  work 
on  Sales:  "A  very  common  mode  of  doios 
business  Is  for  one  merchant  to  give  an  or- 
der to  another  tosend  him  a  certnln  quan- 
tity of  merchandise,  as  so  many  tons  of 
oil,  so  many  hogsheads  of  sugar.  Here  it 
becomes  the  duty  of  tlifl  vendor  to  appro- 
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priate  the  gofMlato  theeontraet.  The  dlfl- 
eolty  iB  to  (letermlne  what  coDStttotea  the 
appropriation ;  to  flod  ont  at  what  pre- 
point  the  vendor  la  no  longer  at  llber- 
tT  to  change  bis  Intention.  It  Is  plain 
that  the  vendorlB  art  In  almply  Kleetlnfc 
socb  irooda  as  be  Intends  to  send  cannot 
ehaDfpe  the  property  In  tfaera.  Hemaylay 
themairideln  bis  warcfaonse,  and  change 
his  mind  afterwards;  or  he  may  sell  them 
to  another  purchaser  without  commit* 
ttni;  a  wronjr,  becanse  they  do  not  yet  be> 
hmg  to  the  first  porchaser,  and  the  ven- 
dor  may  set  aside  other  goods  for  bim. 
It  Is  a  qnestlon  ol  law  whether  the  sefec* 
tlon  made  for  the  rend  jr  In  any  case  tsa 
mere  mantfestatlon  of  his  Intention,  which 
may  be  changed  at  his  pleasnre,  or  a  de> 
tprmlnatlon  of  his  right,  conclusive  on 
bIm,  and  no  longer  revocable."  BenJ. 
Sales.  9  358.  This  Ih  objected  to  as  a  com- 
mon-law auttaority.bnt  It  Is  also  eommon 
sense,  and  In  harmony  with  all  princlplai 
of  our  own  law.  The  nilea  adopted  by 
the  company  were  reasonable  and  con- 
serratlve,  and  necessary  for  the  safety  of 
ItH  eorrefipondente.  and  for  the  prenerra- 
tion  of  Its  own  good  faltb  from  flnsplclon 
or  attack.  If  It  ebonid  appropriate  tickets 
to  order*  without  dtspatehlnK  them,  or  If 
It  slionM  dispatch  them  only  on  the  day 
of  the  drawing,  such  proceedings  would 
nec««sarl1y  arouse  suspicion  as  to  their 
hnDcsty  and  falmefts.  from  the  very  nature 
of  defendant's  baslness.  8o  the  rule  re- 
pairing tickets  to  be  forwarded  by  regis- 
tered mall  Is  manifestly  uneful  and  proper. 
The  acts  of  defendant  relied  on  by 
plalntlR  mily  exhibit  an  Intention  to  ap- 
propriate speelflc  lleketfl  t<»  the  filling  of 
plaintiff's  order,  conditioned  on  the  order 
being  actually  and  Anally  (filed  In  accord- 
ance with  Its  rules:  and,  when  that  condi- 
tion failed,  It  had  the  perfect  right  to 
abandon  the  Intention,  and  to  cancel  the 
Inrhoate  appropriation,  which  bad  not 
become  Inerorable.    Judgment  affirmed. 


Tsncom  T.  WnrsBiP  ef  al.   (No.  10,686.) 

(^upnm*  Court  of  LemMana.  Jan.  19,  UOL 
La.  Ann.) 

OoHMMTiosB— Acnon  OP  DnacfOBS~SmBfB 

or  BTOOKaOLDBBS— I«lQD»AnOV. 

1.  Tba  motlTeB  and  expedieaey  which  pnmot 
the  acts  of  a  board  of  direotors,  atnte  withlo  toe 
lawful  acooe  of  their  powers  and  authority,  are 
b^ODdJlDalclal  lonitilny  and  awreclAtloD. 

8.  Ettockholders  harethelnaispntabloaDd  on- 
eonfarallsble  rigbt  of  disposing,  at  their  pleasure, 
of  their  shares  In  the  oorporatloo. 

8.  A  msjori^of  the  atookboldras,  wboae  vote 
ladnly  aapre— eel,  baa  the  powwto  detennitiethat 
tte  boaiaen  of  the  conceni  ihall  be  stopped  alto- 
teUw,  uid  its  affairs  Uauidatad,  In  tbe  absence 
of  any  advene  prohibluon  or  proriaion  in  tbe 
charter  or  la  the  laiv. 

4.  Members  of  a  board  of  directors,  who  are 
Beeeasarily  shareholders,  enloy,  like  the  other 
agporature.  the  rigbt  to  dispoM  of  their  stock, 
and  individnally  an  amanable  to  no  aoooant. 

Bl  a  board  of  dlraolors  whieb,  in  further- 
anea  of  the  vote  of  the  required  Dia}arity,  direots 
a  total  cessation  of  the  boslnesa  of  tbe  cornora- 
Uon  and  a  UgoidatiOD  of  its  affairs,  acts  witbln 
the  qikere  oT  its  lawful  authority,  and  Is  not 
ehar^aable  with  any  loss  which  the  meastne,  In 
Ha  ezesDtlOB,  may  entail  on  the  mlnorltj. 
(SvUoftw  by  As  Oourt.) 


Appeal  rn»m  elvH  district  court,  pariah 
of  Orleans;  Monrob,  Judge. 

Leonard,  MRrka  A  Braenn  and  B.  £. 
Mtllt^r,  fur  appellant. 

(1)  It  is  of  the  essence  of  the  contract 
creating  a  corporation  that  the  eorporats 
powers  aliall  only  be  exerdaed  to  accom- 
plish tbe  objects  for  which  tbey  were  called 
Into  existence,  and  that  tbe  majority  shall 
not  control  those  powers  to  per>'ert  or  de> 
stray  tbe  original  purposes  of  the  corpo- 
rators. (2)  The  members  of  acorporatloB 
are  fnter  hb  partners,  and  are  bound  to 
act  each  towards  the  other  with  tbe  ut> 
most  good  faith.  (8)  One  who  acquires 
stock  In  a  corporation  becomes  thereby 
bound  to  carry  out  In  good  faith  the  ob> 
fects  and  purtmses  of  tbe  corporation,  and 
cannot  be  permitted  In  bis  action  us  stock- 
holder to  subserve  hlH  own  interest  at  the 
expense  of  tbe  corporation.  (4)  Parties 
who  acquire  a  majority  of  the  stock  of  a 
corporation  In  order  to  control  It  thereby 
become,  for  all  practical  purposes,  the  cor^ 
poratlun  Itself,  and  assume  the  trust  re- 
lations of  the  corporatlou  towards  its 
stockholders.  If  such  parties  control  the 
corporation  In  their  own  Interest  at  the 
expense  of  the  other  stockholders,  they  are 
aofaithfal  to  the  relations  they  assnmed, 
and  are«ull^  of  fraud;  and  the  minority 
stockholders  may  Justly  complain  that  the 
majority,  oeenpying  a  fldoelary  relation 
towards  the  minority,  exerdaed  the  cor- 
porate powers  In  a  way  profitable  to 
themselves,  bat  which  excluded  tbe  minoiv 
Ity  from  any  participation  In  the  prod  ts. 
(5)  Those  whose  property  has  been  mis- 
applied by  an  agent  or  fidnelary  are  enti- 
tled to  follow  ft  into  any  form  Into  which 
It  has  been  converted,  and  Impress  It  with 
a  trust  whenever  Its  Identity  can  be  traced ; 
or,  at  their  election,  to  recover  the  value 
of  tbe  property  Into  any  form  Into  which 
it  has  been  transmated.  {6)  Where  the 
majority  of  stockholders  raef^  tlie  bost- 
nees  and  property  of  the  corporation  with 
other  business  and  property  belonging  to 
themselves,  the  inquiry  In  a  qtiestion  with 
the  minority  Is.  what  was  the  property 
worth  to  the  majority  ftochholders,  as  a 
cunstitnont  of  and  hi  Its  relation  to  their 
other  property?  (7)  Everything  Is  pre- 
samed  sKalnstspollators  and  against  those 
who  suppress  evidence  which  would  lllui^ 
tratethecase.  (8)  Aparty  whoappealsto 
theconsclenceofbleadversaryle  entitled  to 
plain,  cat^orical,  and  full  answers.  The 
party  whoue  conscience  is  appealed  tocan- 
Dot  be  permitted  to  screen  himself  behind 
evasive  answers  and  technicalities.  The 
great  advantage  which  such  a  proceeding 
gives  him  In  condactlng  hta  defense  tiu- 
potMH  upon  bim  the  corresponding  obliga- 
tion of  answering  fairly,  dfreetly,  and 
fully.  When  answers  are  evasive  they 
should  be  disregarded,  and  the  fnterrogn- 
tories  taken  forconfpRsed.  Parties  cannot 
be  permitted  to  trifle  with  the  orders  of 
courts  of  justice  and  tbe  obligations  of 
their  oaths.  (9)  The  facta  established  by 
taking  Interrogatories  for  confMneil  are 
conclusive  as  against  the  party  Interro- 
gated, and  he  cannot  be  permitted  to  con- 
tradlct  them.  (10)  PerBoneengaged  intbe 
baslness  of  haying  crude  material,  niano- 
fattnring  It  Into  flnlsbed  product,  and  aril- 
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iDfT  the  prodnet,  are  commercial  partnera, 
ancl  may  be  cited  by  Berrlce  made  od  any 
one  of  the  partnen.  (11)  A  combinatloD 
or  an  association  whlcb  has  no  known 
domicile  or  office  sned  for  its  actions  com- 
mitted here  or  on  contracts  entered  Into 
here  may  be  cited  by  service  on  the  person 
through  whom  (he  actions  were  commit- 
ted or  the  contracts  made.  A  stockholder 
In  certnin  cases  may  sue  the  directors  of  a 
corporattoD,  for  wronKS  done  the  latter. 
A  partuerehlp  may  be  cited  tbrouKh  one 
of  Its  members  wherever  tonnd.  A  foreign 
corporation  may  be  cited  throngh  Its  vice- 
prefitdent  found  in  thin  state. 
'  Bayae,  Deaeffre  &  Bnyne  and  T.  J,  Bern- 
taes  &  Legendre,  for  appellees. 

(] )  The  cause  of  action  set  forth  In  the 
petition  Is  a  tort,  and  is  prescribed  by  one 
year.  It  Is  a  traodulent  breach  of  trust. 
8  Johns.  Cb.  181;  11  Paige.  18;  8  Blatcbf. 
847;  4Ka8S.Z72:  SVes-TS;  20  Fed.  Rep.  682. 
(2)  II  the  value  of  ^hu^es  of  a  corporation 
Is  Impaired  by  wrungful  acts  of  its  officers, 
the  Inlury  Is  to  the  collective  body ;  Indi- 
vidual sbareholderscaDnot  Hue  the  wrong* 
duerfordamages.  1  Mor.Prlv.  Corp.  $666; 
12  Mete.  (Mass.)  871;  40  Me.  416;  104  U.  8. 
460-482.  (S)  TherelsnnlawrestrlcUngthe 
right  ot  shareholders  to  sell  their  stock, 
nor  the  right  of  persons  to  buy,  even 
though  the  object  be  to  acquire  control  of 
the  corporation;  nor  la  there  any  law  to 
control  the  action  of  the  majority  In  bind- 
ing the  minority.  115  tJ.  S.  697.  6  Sup.  Ct. 
Bep.  194;  10  Amer,  &  Eag.  Corp.  Cas.  265. 
(4)  There  has  been  no  citation  of  the 
American  Cotton  Oil  Trust.  28  La.  Ann. 
625  :  25  La.  Ann.  464  ;  30  La.  Ann.  58;  9517. 
S.  720.  (5)  U  the  ol)  trust  Is  to  be  regard- 
ed as  a  partnemhlp  having  a  domicile  In 
New  York,  It  cannot  be  sued  here  by  serv- 
ice on  one  of  Us  members,  n.  S.  v.  Tele- 
phone Co.,  29  Fed.  Rep.  10-82.  (6)  If  the 
holders  of  trust  certificates  are  sharehold- 
ers Id  the  truHt  they  cannot  be  treated  as 
partners.  Lambeth  v.  Vanter,  6  Rob. 
(La.)  188.  (7)  The  certlflcates,  however, 
are  not  shares  of  stock.  The  holding  of 
such  certlflcates  does  not  make  the  holder 
either  a  partner  or  a  shareholder  In  a  cor- 
poration. Hor.  Priv.  Corp.  §§  168. 104  ;  6 
Rob.  (La.)  128,  4  La.  118;  Llndl.  Partn.  $ 
148.  (8)  Thevalldlcyof  theeertlflcateslsto 
be  determined  by  the  law  of  New  York, 
where  they  were  Isauml.  (9)  No  damage 
has  been  shown  by  the  plaintiff.  No  law 
requires  shareholders  of  a  corporation  to 
continue  a  losing  business  when  the  char^ 
ter  provides  for  dissolution  of  a  meeting 
of  stockholders. 

BbbmudeS)  C.  J.  The  pith  of  the  elab- 
orate Incriminating  petition  In  this  case  Is 
that  the  plalntlir.  as  a  stockholder  of  the 
Bienville  Oil- Works  (Company,  has.  In  con- 
sequence of  111  practices,  In  dereliction  and 
violation  of  duty  of  the  directors  of  that 
corporation,  aided  and  abetted  therein 
by  the  representatives  of  an  oil  trust  or- 
ganisation, sustained  such  grave  injury 
that  bis  shares  (25)  have  become  value- 
less. He  therefore  prays  for  Judgment 
against  those  directors  and  representa- 
tives ia  solldo  for  the  loss  Inflicted,  name- 
ly, at  least  the  value  of  the  stock  at  par. 
Ids..  92,600.  The  petition  waa  accompa- 


nied by  Interrogatories  on  facts  and  arti- 
cles designed  to  elicit  fn>m  the  parties  sued 
signlflcant  matters  In  support  ol  the  aver- 
ments. The  defenses  sec  up  are  that  the 
claim  Is  one  sounding  in  damages  arising 
ez  de/lcto,  and,  as  such,  Is  barred  by  the 
prescription  ot  one  year;  that.  If  Injury 
wus  occasioned  as  charged.  It  was  sus- 
tained by  the  mass  ot  the  stockholders 
alike  and  by  no  one  In  particular,  as  dis- 
tlngulahable  from  that  done  to  the  others, 
and  the  plaintiff  has  no  right  of  action; 
that  the  tacts  alleged  are  not  true,  and 
not  proved,  and.  If  so,  that  the  directors, 
in  their  individual  capacity,  had  the  right 
to  act  as  they  did;  that  officially  they 
merely  executed  the  will  of  a  majority  ut 
the  stockholders  legally  expressed  In  sus- 
pending the  further  operating  or  working 
ol  the  company,  and  disposing  of  its  as- 
sets, and  discharging  Its  liabilities,  by  a 
liquidation  of  Its  affairs.  On  behalf  of  the 
parties  who  are  asked  to  be  cited  as  rep- 
resenting the  oil  trust  it  Is  urged  that  they 
do  notrepresent  that  organisation,  which 
has,  therefore,  not  been  reached  by  the 
process  of  the  court ;  that,  as  holdera  uf 
certificates  lasaed  by  the  concent,  they 
cannot,  under  any  clrcnmBtances,  be  bfAA 
responsible,  as  Is  attempted  to  be  done. 
In  an  elaborate  and  well-prepared  opin- 
ion the  industrioDS  and  able  district  Judge 
has  unfolded  the  i;ondltion  of  the  affairs 
of  the  Bienville  Oil-Works  Company  from 
their  Inclpiency  down  to  their  discomflt- 
ure.  He  has  passed  on  the  merits  of  the 
case  as  to  the  dlrectora,  and,  as  conceroa 
the  alleged  rapresMitatlves  of  the  trust, 
be  has  held  that  It  was  not  In  court  In 
this  litigation,  and  declined  to  entertain 
the  action  against  It,  concluding  that  the 
certlflcate  holdera  could  not  be  made  lia- 
ble, as  was  sought.  From  the  Judgment 
thus  rendered,  the  plaintiff  has  appealed. 

The  ^HvameD of  the  complalutseems  to 
be  that  the  directors  of  the  Bienville  Oil- 
Works  Company,  by  a  secret  and  fraud- 
ulent combination  and  bargain  with  the 
American  Oil  Trust,  an  alleged  unlawful 
organisation, traneferred  their  stoc^  In  the 
company  to  the  latter,  to  subserve  Its 
own  Interests,  and,  in  disregard  of  their 
obligations  to  the  other  stock  bold  era, 
and  In  violation  ot  their  rights,  have  thus 
wrecked  the  eompHuy,  thereby  destroying 
the  value  of  Its  stock  other  than  that  held 
by  the  trust.  The  following  are  the  sali- 
ent facta  of  the  caae:  In  1871  the  Bienville 
OIl-WorkB  Company  was  organlsea  In 
New  Orleans.  For  some  time  It  was  In 
a  flourishing  condition,  and  did  prosper- 
ous business,  which,  however,  In  the 
course  ot  time.  Anally  declined,  so  that 
the  stock  was  worth  60  only,  on  the  1st  ot 
July,  1888.  when,  some  days  later,  a  liqui- 
dation having  been  decided  upon.  It  sank 
to  little  or  nothing.  In  18S4  certain  par- 
ties had  created  an  American  Cotton  Oil 
Trust,  the  purpose  ot  whluh  waa  the  acqui- 
sition of  oll-mllls  and  reflneries.  Certifi- 
cates of  stock  tor  upwards  of  forty  mil- 
lions were  l«8ued  as  a  means  to  acqnlre 
the  shares  ot  stockholdere  In  the  oil  facto- 
ries In  contemplation.  By  uHlng  the  cer- 
tificates In  that  manner  parties  charged 
with  representing  the  trust  succeeded  In 
acquiring  a  majority  ol  the  stock  ol  tb* 
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Blmrllle  Oil-Worka  GompaDy,  the  stock 
remalDlDg  In  tbeir  nameB,  or  In  tha  t  of  ap- 
pointed peraonR,  and  nut  pot  Id  that  of 
tbe  truat.  At  this  Juncture  the  stockhold- 
ere.  by  the  required  majority,  conalderinjp 
tbat  It  was  their  own  interest  as  well  as 
that  of  the  other  stoekholdera  who  would 
Duteoncorto  snspencl  absolutely  or  stop 
permaDratly  the  working;  of  the  mill  and 
to  liquidate  Its  affairs,  did  so  ordain ; 
and  tlie  dirpctors  acted  In  furtherance  of 
that  decision^  the  result  being:  that  tbe 
reailied  assets  prored  barely  suttlclent  to 
meet  the  dehts  of  the  defunct  corpora tlon. 
Imllfiputably  the  stockholders  of  the  Bleu- 
I'ille  Oil-Works  Company,  includlnf;  the 
dlrcctorK,  who  necessarily  were  snch,  had 
the  r\ght  to  dlspuse,  at  their  pleasure, 
of  tbe  share?  which  they  owned  in  the  cor- 
poriitlun.   There  exists  no  law  which  re- 
quires that   a  mercantile  organization 
Bball  continue  In  business,  however  rnln- 
oas,  when  the  majority  ot  the  stoekhold- 
era, as  fixed  by  tlie  charter,  or  by  tbe 
inw,  when  not  so  fixed,  deem  that  It  is 
their  interest  to  go  on  further,  and  to 
wtnd  up  Its  affairs.   Section  687,  Rev.  St., 
expwwly  authorises  three-fourths  of  the 
ntrii-kliulders  of  H  corporation  to  dissolve 
italtu^ther.   Tbe  power  and  rights  of 
such  mujiirity  in  this  respect  are  placed  be- 
yond Judicial  Bupervlsfun  and  control. 
The  discretion  Is  absolute  In  them,  and  tbe 
minority  have  no  occasion  legally  to  com- 
plain. By  their  accepting  the  terms  of  the 
charter  and  the  laws  under  which  the 
same  was  framed  and  the  body  organ- 
ized, the  award  of  tbe  majority  becomes 
that  of  a  power  of  tbe  choice  and  selec- 
tion of  tbe  BtockbolderH,  to  wbkb  the  mi- 
nority mast  aabmlt.  In  the  absence  of 
any  express  statutory  problbltton,  a  ma- 
jority of  the  atocfcholders  may  wind  It  np, 
for  reasons  by  tbem  deemed  sufllclent,  the 
moment  that  they  act  within  the  scope  of 
theirlegal  attributions.  1  Mor.Prlv.Corp. 
418.414;  Oglesby  v.  Attrill.  106  D.  S.  610; 
BaiieyT.Rallrf»adCo..l2BeaT.488.  Tbeac- 
tlon  of  the  majority  In  the  Instant  casebe- 
iBf;  lawful,  as  done  with  legal  sanction 
and  authority,  this  court  Is  powerless  to 
Inquire  Into  and  determine  of  its  expedien- 
cy or  the  sufficiency  of  the  motives  which 
prompted  and  dictated  It  without  trans- 
forming Itself  Into  tbe  corporation  and 
acting  as  Its  board  of  administrators, 
which  It  surely  cannot  do.   No  doubt  the 
shares  owned  by  the  plaintiff  and  pur- 
chased at  n  premium  became  depreciated, 
and  went  down  gradually,  so  as  finally 
to  be  reduced  to  nothing;  but  for  this  he 
has  no  one  to  blame  tint  himself.  He 
could  bave  done,  as  the  other  stockhold- 
ers did.— exchanged  them  for  certificates; 
but  he  has  cot  chosfm  so  to  do.   Had  he 
done  so,  he  would  have  realtied  tbe  labn- 
loos  profirs  whlcb  he  says  they  have,  and 
which  he  regrets  not  having,  reaped.  If 
he  knew  of  the  cippi>rtunlty  he  should 
heve  availed  himself  of  it,  and  If  he  knew 
not  of  It,  It  Is  his  own  mlHtortnne.  He 
should  have  been  more  vigilant,  and  not 
slept  on  his  choncefl.  Surely  pnrrbasors 
of  stock  are  under  no  obligation  to  ad- 
monish or  give  notice  In  advance  of  their 
intention  to  Invest,  for  this  would  be  det- 
rimental to  their  Intereat.  Tbe  evidence 


establishes  that  after  the  transaction  haA 
apparently  tH-minated  the  plaintiff  pro- 
posed to  sell  his  stock,  and  was  offered  9^ 
per  share,  which  he  declined,  asking  for 
more.  Had  he  accepted  he  would  not  be- 
to-day  an  unfortunate  and  improvident 
loser,  whose  condition  cannot  be  im- 
proved. This  view  of  the  case  relieves 
us  from  cuusldering  the  pleas  of  prescrip- 
tion and  no  right  ot  action,  set  up  by  tu» 
defendants.  Judgment  affirmed. 


CoNDRAN  V.  Cirr  OP  Nkw  Oblbans.  (NOk. 
10,719.) 

(Supreme  Cmurt  of  Loutolano.  Jan.  19, 1801. 
tt  La.  Ann.) 

CiTT  OOKTBAOrS— FLEADIKO  ADD  PBOGT— VA- 
BIANCI. 

1.  CoQtracts  not  made  with  the  proper  au- 
thority, representine;  the  municipality,  cannot  be- 
enforoed,  althoogb  plaintiff  has  a  right  of  actio*- 
in  a  suit  upon  a  ouantum  meruit. 

3.  Corporate  DOdlesaotoroontract  fn  Uieman- 
ner  and  form  inreaoribed  by  law  or  by  their  char- 
ters. 

3.  Having  declared  on  a  contract,  It  ia  nob 
possible  to  recover  on  a  quantum  merutt. 
(Syllabus  by  the  Court. ) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  £li.m»  Judge. 

W.  S.  SeatdM  cind  A.  J,  Murphy,  for  ap- 
pellant. 

Act  No.  185  of  1880  does  not  apply  tothl» 
action  brought  under  its  provisions  for 
snppllea  twiow  f60  furnished  at  each  date 
for  absolute  necessities  of  the  city. 

Frmneis  B,  Lee,  Asst.  City.  Atty.»  aa<> 
CealetoD  Hunt,  City  Atty.*  for  appellee. 

Brbaux.  J*.  Plaintiff  sues  on  an  alleged' 
contract  to  recover  an  amount  of  $4,98il- 
frora  the  city  of  New  Orleans  for  shells  de- 
livered to  [be  commiSHloner  of  publle- 
works,  during  the  month  of  September* 
1887,  and  In  February  and  April.  1888.  It 
Is  alleged  that  these  sheila  were  dellrereil< 
upon  the  order  ot  the  commissioner  at  the- 
price  per  cart-load  agreed  upon  with  blm» 
and  were  used  In  repairing  her  streets. 
The  evidence  discloses  the  correctness  of 
this  allegation.  The  comniissiouers'  au- 
thority was  limited,  In  so  fur  as  relateil 
to  streets  and  sidewalks,  to  their  general, 
superintendence.  His  functions  did  not 
authorixe  bim  to  contract  for  materials 
for  the  city,  to  determine  thequantltyancl. 
tbe  price  to  be  paid.  Theclty  council,  at 
that  time,  had  that  right,  and  the  comp- 
troller, under  llniltatlons  provided.  Tho^ 
fiscal  affairs  of  tbe  corporation  were  in- 
trusted to  this  officer,  (the comptroller,) 
subject  to  the  authority  of  the  council. 
Other  functions  devolved  npun  the  com- 
missioner of  public  works;  none  of  them 
antborixed  blm  to  make  contracts  bind- 
ing up4>n  the  city.  It  never  was  contem- 
plated that  any  of  these  officers  should 
hiive  the  right,  independently  of  the  coun- 
cil's authority,  to  enter  into  contracts, 
and  bind  the  city  to  the  payment  of  large 
amounts.  The  city's  charter  required 
that  all  contracts  for  public  works,  for 
materials  and  supplies  ordered  by  the 
council,  should  be  offered  by  the  couiptrol- 
Iw,  and  given  to  the  person  making  the 
lowest  proposal.    These  reqalrements- 
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were  not  compiled  with.  The  plaintiff  de- 
clares Dpon  a  coutract  null  because  of  the 
waot  of  antbority,  the  officer  by  whom 
the  order  was  Klven  was  without  right  to 
fftve  it,  and  the  contract  was  not  preceded 
by  the  required  offering:  to  the  lowest  bid- 
der. The  contract,  as  alleged,  must  be 
proven  aa  alleged,  and,  haWnK  been  made 
with  a  corporation,  It  must  be  eliown  to 
bave  been  rOected  with  a  person  duly  au- 
thorised. Corporate  bodies  act  or  con- 
tract In  the  manner  and  form  prescribed 
by  law  or  by  their  charters.  Hill  v.  Rail* 
raid  Co.,  II  La.  Ann.  89S.  The  unauthor- 
ised contract  Is  pleaded  as  flxinj?  the  price. 
Pluliitltr  did  not  choose  to  brtnfE  his  ac- 
tion UQ  a  quantum  joeru/t,  hut  relies  upon 
the  illegal  contract.  In  an  action  on  a 
a  spcctul  aKreement  for  the  price  of  niate- 
rlaia,  the  party  may  Introduce  proof  of  the 
value  In  maintenance  ol  the  fairness  of 
the  contract,  but  this  will  not  enable  him 
to  recover  upon  the  qa»atum  meruit. 
Without  the  contract,  the  quantity  of 
shells  delivered,  and  their  value,  are  not 

groven.  Plaintiff  declares  on  a  contract; 
e  cannot  recover  on  a  qaaatnm  meruit. 
Mitchell  V.  Curell,i1  La.  252;  Brlfcht  v  As- 
sociation, 88  La.  Ann.50.  Plaintiff's  coun- 
sel does  not  argrue  that  Judgment  should 
be  rendered  upon  a  quantum  meruit,  but 
arKuea  that  each  delivery  c»f  shells  each 
day  was  for  less  than  f50,  and  asks  for 
JudKment  on  that  i^uund.  In' July,  1888, 
an  act  of  the  leffialature  authorised,  In 
case  of  lmmedlateneces8ity.«>rtalno(Dcen 
of  the  city  to  purchase  materia4a  to  an 
amount  not  to  exceed  fSO.  Inao  far  as  re> 
latPH  to  plaintiff's  claim,  that  taw  Is  abso- 
lutely Ineffective,  for  the  reason  that  It 
was  enacted  some  time  after  the  bill  bad 
been  made.  It  cannot  retroactively  In- 
clude It  within  Its  terms;  besides,  that  evi- 
dence does  not  disclose  that  these  shells 
were  (lellvered  In  separate  quantities  or 
lots  amonntlnj?  tofnOorless.  The  value 
of  the  Blielts  delivered  should  be  paid;  to 
this  end  the  Judgment  appealed  from  re> 
servea  to  plalntilT  bis  riKhts.  The  case  is 
similar  to  that  of  Burchfleld  v.  City  of 
New  Orleans,  43  La.  Ann.  286*  7  South. 
Rep.  448.  Judinnent  atHrmed. 


Landrkadz  etai.  t.  Locqob.  <No.10,768.) 

(Supreme  Court  of  Loulakma.  Feb.  9, 189L 
«  La.  Ann.) 

COMVUXITT  PROPERTT — INTKHBST  OF  HSIRfl — Lu- 
BtLITT  OP  SUKTtVIXO  BCSBAND  —  FOHiECLOSCKB 

ov  Mostoaob. 

1.  Tho  Interest  of  a  deceased  wife's  heirs  In 
oommonlty  property  is  only  residuary,  and  their 
inheritance  is  subordinated  to  the  paymentof  the 
debts  of  the  oommnnity. 

9.  A  surviving  husband  la  personally  and  in- 
dividually responsible  for  the  payment  of  the 
debts  of  tbe  community,  wliile  tbe  wife  ia  only 
conting^ently  liable  therefor;  and  the  latt«r  may 
reliere  herself  by  makinc  a  renunciation  of  her 
interest  In  the  oommunity  property,  and  after 
her  death  bur  heirs  mt^  relieve  tnemaelves  either 
by  renounolnff  her  suocessiou,  or  aooeptlng  It 
with  the  beneot  of  an  inventory. 

8.  In  case  the  olalm  of  a  community  crodltor 
is  secured  by  a  special  mortgage,  which  is  evi- 
denced by  an  authentic  act  importing  a  confession 
of  judgment,  and  containing  the  non-aiienatloD 
clause,  he  may  foreoloae  tbo  (voper^  tsuxrt^gtA 
In  essetttM7  proceadiafts  takaa  against  tbe  nr- 


vivlng  husband  alone,  and  a  Judicial  sale  there- 
under will  convey  a  valid  title  to  a  purchasor. 

(iSi/UoAu*  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Charles;  itosT,  Jud^. 

Ciias.  Louque,  for  appellants. 

The  community  of  acquets  aad  gaiDB  Is 
dissolved  by  tbe  death  of  the  wife.  Exec- 
utory process  Issued  to  enforce  communi- 
ty obligations  should  Issue  against  the 
survlvluK  husband  and  the  repn>aentatlrB 
of  the  deceased  wife. 

Cliaa.  F.  Ciaibome,  for  appellees. 

In  an  appeal  from  an  order  of  selxura 
and  sale,  theonly  question  that  can  be  ex- 
amined by  the  supreme  court  Is  whether 
the  petition  and  documents  annexed  were 
sufficient  to  authorise  the  Sat.  The  Inter- 
est of  the  wife's  heirs  In  the  community 
properly  la  only  residuary,  and  they  are 
not  owners  of  any  part  thereof  until  after 
tbe  payment  of  the  community  debta.  It 
la  the  sound  and  accepted  jurisprudence 
that  It  Is  not  necessary  that  the  heirs  of 
the  wife  or  her  succession  should  be  made 
parties  to  proceedings  to  foreclose  a  mort* 
gage  upon  the  community  property,  se- 
curing the  payment  of  a  debt  contracted 
during  the  existence  of  tbe  community, 
whether  tbe  community  is  solvent  or  In- 
solvent. Judicial  sales  ouffht  not  to  be 
disturbed,  unless  the  party  suing  can 
show  an  Injury  reaultlng  to  hlni  from  the 
sale,  as  well  as  an  interest  In  the  result  of 
the  suit.  When  the  succesdon  of  the  wite 
Is  shown  to  he  Insolvent,  her  heirs  have 
DO  Interest  In  ber  Bucceaslun,  and  cannot 
have  any  voice  In  the  administration 
thereof. . 

Watkikb,  J.  Plaintiffs  commenced  ex- 
ecutory proceedings  In  the  foreclosure  of  a 
mortgage  on  property  of  tha  late  matri- 
monial community  of  jforbertLouqoe  and 
wife,  by  citation  to  the  surviving  busband 
alone,  and  the  beueticlary  heirs  uf  the  do- 
ceased  wife  filed  a  third  oppoidtloo  to  the 
sale,  on  the  ground  that  tbe  community 
was  dissolved  by  the  death  of  their  moth- 
er, that  their  father,  from  that  moment, 
ceased  to  be  head  and  master  of  the  cuiu- 
munlty ;  that,  as  legal  heirs  of  their  moth- 
er, all  of  her  rights  and  obligations  passed 
to  tliem  aa  an  Inheritance;  and  therefore 
no  valid  sale  coald  be  made  of  the  one- 
half  interest  on  the  property  mortgaged, 
which  was  owned  by  their  mother,  and 
Inherited  by  them,  unless  they  were  duly 
notified  thereof.  The  plaintiffs  In  execu- 
tion concede  the  claim  made  by  the  oppu- 
nenta  as  a  general  proposition,  but  allege 
that.  althoDgh  the  legal  community  be 
dissolved  by  the  demlne  of  one  ol  the 
spouses  as  matter  of  fact, yet  It  has  subse- 
quently a  flctltlous  existence,  tor  the  pur- 
pcffie  of  liquidating  and  discharging  com- 
munity debts,  and  that  the  right  of  pos- 
session by  tbe  heirs  Is  held  In  suBpenee  so 
long  as  there  are  community  debts  re- 
maining unpaid.  In  this  case  they  allege 
that  the  heirs  of  Mrs.  Lonqueare  wlthont 
Interest  to  make  complaint  of  thetr  pn<- 
ceedlngs  because  the  Jxjoque  community 
is  Inrtolveut.  and  no  raaft/uu/n  win  remain 
after  Its  debts  are  paid.  On  the  trial  Judg- 
OMit  waa  rendered  In  tavw  of  Ute  plain- 
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tittti  111  execution,  rejectinx  the  demanda  of 
tlie  o|>i)»nentB.  and  they  liave  appealed. 

Tlie  record  dlHcluaea  tbe  foUowlns  tacts, 
tIl:  That  plalntiffii  sold  tbe  property  In 
eontroveniy  to  Norbert  Louqne  In  Decern- 
ber.  1877.  for  933.000.  ol  which  .50(1  was 
paid  In  cash,  and  (or  tbe  balance  ol  the 
price  sahl  vendee  executed  hU  several 
notes,  payable  at  future  dates,  with  Inter- 
(St:  that.  In  order  to  secure  same,  a  spe- 
cial Diurtfcajss  and  vendor's  lien  were  stip- 
ulated in  tbe  public  act  of  conveyance,  and 
alsQ  tlie  port  de  aoa  Allenando,  Some  of 
the  notes  flntt  maturing  were  paid,  and 
the  remainder  were  subsequently  acknuwl- 
eilEed.  and  tbe  time  ol  their  payment  ex- 
tended. In  June.  1886,  Mrs.  Odile  Louque 
died,  leaving  as  her  surviviDff  heirs  tbe  op- 
puRents,  who  accepted  her  sncceaaion  with 
the  benefit  of  Inventory,  and  another  son. 
who  renounced  her  sacceaaion.  Notice  4ir 
tbe  order  of  seizure  and  sale  was  fcWen  to 
Norbert  Louque.  survlvli^busband,  alone. 
The  sale  having  been  opposed  without  rfr- 
sortlDfc  to  an  Injunction,  the  property 
wan  adjodicated  to  tbe  seising  creditors 
for  the  sum  of  820,000;  same  being  more 
tlian  two-tbirds  of  the  appraisement,  and 
lew  than  bait  of  tbe  debt  and  interest  due. 
It  a  (act  admitted  In  tbls  coui-t  that  the 
property  In  question  cnnstltnted  the  sole 
asHec  of  the  legal  cqumualty. 

Under  this  state  of  (acta,  tbe  question 
tor  decision  Is  whether  the  opponents 
were  entitled  to  notification  ul  the  execu< 
tor>-  proceedings,  and  could  a  valid  sale 
ol  their  one*balf  undivided  Interest  in  the 
eorouon  property  be  made  without  It? 
It  Is  elementary  that  tbe  Interest  of  the 
wife's  beira  in  tbe  commnnlty  property  Is 
only  a  residuary  onn,  and  their  inherit- 
ance Is  subordinated  to  the  payment  ot 
community  debts.  Succession  o(  Dunjm- 
tra,  42  L.a.  Ann.  411,  7  Sooth.  Bep.  624:  In- 
nirance  Co.  v.  Lievi,  42  La.  Ana.  432,  7 
Bontb.  Rep.  6^:  SDCcessJoa  u(  Hood,  38 
La.  Ann.  467;  Olasscocfc  v.  Clarfc,  Id.  585; 
Succnssloii  of  Merrick.  85  La.  Ann.  207; 
Succesaion of  Escarraguell,116X^,Ann.l&7; 
Oriol  T.  UeradoB.  88  La.  Ann.  750:  Hen. 
Dig.  p.  1406:  Lonqne  Dig.  p.  416.  In 
addition  to  the  (act  that  the  heirs  cannot 
take  possession  of  tbe  undivided  Interest 
Id  the  eoramnnlty  property  which  they 
have  Inherited  from  tbe  deceased  wife  un- 
til commnnlty  debts  are  paid  Is  the  bind- 
ing ffirceof  tbe  authentic  mortgage,  which 
imports  a  confession  of  Judgment,  and  con- 
tains the  clause  of  non-alienation,  one  of 
the  efVetri^  of  which  is  to  entitle  tbe  mort- 
jtage  creditor  to  proceed  in  the  foreclo%ure 
of  tbe  property  mortgaged,  on  giving  no- 
tice to  tbe  original  debtor,  and  without 
paying  any  attention  to  any  transferee  ot 
same.  It  is  settled  that  executory  pro- 
ceedings against  a  deceased  mortgagor 
ran  be  taken  on  giving  notice  to  the  ad- 
ministrator of  his  estate  alune:  that  the 
Rorvlvlng  husband  )s  personally  and  indl- 
vldoally  rssponslble  tor  the  payment  of 
community  debts,  whether  they  are  ordi- 
nary or  aeeurttd  by  mortgage,  and  while 
the  bef  ra  o(  the  wife  are  only  contingently 
liable,  and  may  reilere  themselves  from 
personal  responsibility  by  renouncing  ber 
•oeoeMfoD,  or  accepting  It  with  tbe  benefit 
of  Inventory,  as  Mrs.  OdUe  Looque'a  belrs 
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have  done.  It  la  not  easily  perceived 
what  reason  there  can  be,  under  the  cir- 
cumstances of  this  case,  for  making  the 
beneficiary  belrs  of  tbe  deceased  member 
o(  the  inaolveut  community  parties  to  the 
executory  proceedings,  which  were  under- 
taken against  the  surviving  husband 
alone.  It  Is  the  accepted  jurisprudence  of 
this  court  that  such  proceedlugH  can  be 
conducted  against  the  surviving  husband 
alone.  This  principle  has  been  decided 
specifically  In  several  cases.  Forlnstance, 
It  was  said  by  our  early  predecessors,  la 
Lawsun  v  Ripley,  17  La.  288,  that,  after 
dissolution  of  a  community  "by  the  death 
of  the  husband. it  is  uniformly  understood 
that  his  estate  is  bound  to  pay  the  debts 
contracted  during  tbe  marriage.  If  It  be 
dissolved  by  the  deatb  ot  the  wife,  the  sur- 
vivor la  generally  alone  applied  to  for  tbe 
satisfaction  of  the  community  debts,  and 
the  wife  or  her  representatives,  although 
their  distinct  interest  to  the  community 
attaches  at  the  dissolution  ot  the  marriage, 
subject  to  their  right  to  renounce  and  be 
exonerated  from  the  payment  of  the  com- 
munity debts,  have  nothing  to  claim  out 
of  the  acqueta  and  gains  until  such  debts 
are  paid  or  liquidated."  Tbls  opinion 
was  followed  by  and  quoted  as  authority 
for  many  subsequent  cases,  and  notably 
In  Baird  v.  Leuiee,  23  La.  Ann.  424.  In 
Hawley  v.  Bank,  26  La.  Ann.  230,  tbe 
court  expressed  Itsunquallttedapprovai  ot 
this  doctrine,  and  said:  "Upon  tbe  dieso- 
lutlonofthe  community  by  the  deatb  ot 
the  wife,  the  responslbtllty  of  tbe  husband 
in  regard  to  tbe  community  debts  Is  not 
changed.  He  Is  absolutely  and  i^rsonally 
bound  for  their  payment,  and  hla  sepa* 
rate  property  may  be  seized  and  sold  for 
their  acquittal.  This  l>eing  his  position, 
he  has  under  his  control  tbe  community 
property,  which  by  law  la  expressly  sub- 
jected to  tbe  payment  ot  tbe  community 
debts:  and  be  nas,  so  far  as  tbo  final  set- 
tlement and  liquidation  of  the  community 
after  Its  dissolution  is  concerned,  thesame 
rights  be  had  during  its  existence,  be- 
cause he  is  after  tbe  dissolution  under  tbe 
same  responsibilities  for  the  community 
debta  that  he  was  before  thedlssolution.  It 
Is  but  Jnat  that  be  should  have  tliose  pow- 
ers. The  community  property  continues 
under  his  control  until  the  debts  are  paid. 
Until  their  final  settlement  and  discharge* 
the  heirs  have  DO  absolute  rights  to  the 

{)roperty  ol  the  community  that  can  be 
egally  recognized.  Their  interest  in  it 
continues  contingent  and  uncertain  until, 
by  the  reeult  ot  tbe  final  discharge  ot  all 
the  obligations  ot  the  community,  it  is 
known  whether  there  are  assets  remain- 
ing tor  partition  between  the  survivor 
and  the  heirs  of  tlie  deceased  spouse." 
Tbe  individual  liability  of  the  husband  for 
community  debta  after  the  death  of  tbe 
wife  was  recc^nlzed  and  enforced  In  Bien- 
venu  V.  Foornet,  38  La.  Ann.  623.  Also  in 
Hawley  v.  Bank,  26  La.  Ann.  230.  The 
doctrine  announced  in  the  quoted  cases 
was  in  substance  reannounced  by  tbla 
court  with  approval  In  Succession  o( 
Cason.  32  La.  Ann.  792,  in  which  tbe  court 
added,  "  If,  as  In  this  case,  the  community 
be  admittedly  Insolvent,"  the  hdrso(  tbe 
deceased  wile  'have  ao  lutereflt,  and  oon- 
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apqaently  no  rigbt  to  provoke  Its  llqulda- 
tloD.  Ab  to  tlie  commanlty  credftorti, 
they  are  under  no  neuesnity  to  provoke  Ita 
liquidation  throuKli  the  medlam  of  the 
wire*B  BUMreiBlon,  becaaae  It  IB  settled  they 
may  dlsreffard  tbti  wi(e*8lntere8t,and  pro- 
ceed directly  aKalnut  the  uomninnlty  prop- 
erty In  the  poBBesBtun  of  the  huBbnud, con- 
tradictorily with  Mm  alone."  Hawley  v. 
Bank,  26  La.  Ann,  280;  Rlcker  v.  Pearson, 
Id.  391:  Riley  v.  Coadran.  Id.  2M. 

The  question  presently  under  considera- 
tion waa  raised  and  decided  In  Klllelea  v. 
Barrett.  87  La.  Ann.  8H5.  In  that  case 
suit  was  brouRhtby  the  heirs  or  a  deceased 
wife  for  the  revocation  of  a  judicial  nale 
ot  community  real  estate,  which  had  been 
ma'le  In  executory  proceedlnprs  against  the 
Hurvlvlnjc  father  alone,  and  not  against 
them,  nor  against  their  motbar's  aucces- 
slon.  We  said  that  it  was  nunecesBary 
that  the  deceased  wife's aucceaslon  or  heirs 
should  have  been  made  parties  thereto. 
"As  before  stated,  the  debt  waa  a  com- 
munity debt,  to  enforce  which  the  proceed- 
ing was  instituted.  The  sole  debtor  was 
Klllelea.  the  husband,  and  the  community 
property  was  subject  to  the  debt,  and  It 
was  Boffldent  to  make  the  debtor,  If 
alive,  or  hlB  le^al  representarlres.  If  dead, 
parties  to  a  praceedlng  to  coerce  Its  pay- 
ment. This  Is  settled  by  the  later  author- 
ities, n-hlch  we  follow.  Hawley  v.  Bank, 
26  Lh.  Ann.  230."  Orlol  v.  Hemdon,  8S 
La.  Ann.  759,  was  a  similar  case,  and  we 
maintained  the  same  principle,  and  cited 
as  authority  therefor  Durham  v.  WllUams, 
82  La.  Ann.  162;  Succession  of  Cason.  83 
La.  Ann.  792;  Sorcesalon  rif  Boyer,  8tl  La. 
Ann.  615;  Kllletea  v.  Barrett,  87  La.  Ann. 
86E);  RuccesBion  of  Bright,  3S  Lu.  Ann.  141 ; 
HnccesBlon  of  McLean,  12  La.  Ann,  222. 
Our  opinion  in  Succession  of  Lamm,  40 
La.  Ann.  812,  4  South.  Rep.  63,  Is  prerilvat- 
ed  on  thla  line  of  authority. 

From  these  numerous  adjadicatlons  it 
appears  that  the  court  stands  thoroughly 
commltttjd  to  the  doctrine  of  Lawson  v. 
Ripley,  and  Succession  of  McLean.  Indeed, 
this  constrnctlnn  of  the  community  law 
has  ripened  into  a  rule  of  property,  and 
should  not  be  changed,  except  for  the 
weightiest  and  most  serious  considera- 
tions, and  surely  nonehavu  been  snggested 
in  this  case.  Bat  it  is  Intimated  that  this 
line  of  authority  la  antagonized  by  our 
opinions  in  Tujfwell  v,  Tugwell,  82  La. 
Ann.  848,  and  (ilasscocfc  v,  Clark.  83  Lii. 
Ann.  584.  In  those  opinions  we  held  that 
the  Judgment  of  the  lower  court  errone- 
ously rejected  the  demands  of  thepIalntltfB 
therein,  on  the  ground  that  heirs  of  a  de- 
ceased wife  and  partner  in  commanlty  dis- 
closed In  themaelvea  no  cause  of  action  for 
the  recovery  of  her  undivided  Interest  in 
the  property  of  the  community  until  it 
was  shown  that  the  affaire  of  the  com- 
munity had  been  liquidated  and  settled. 
While  we  maintained  the  right  of  the 
plaintiffs  in  thosecases  to  aueandstand  in 
Judgment,  we  distinctly  placed  It  upon  the 
ground  that  there  was  a  Bi>ecl9c  averment 
In  their  petitions  that  the  commnnitles, 
respectively,  owed  no  debtB.  And  In  Tug- 
well  v.  Tugwell,  we  distlDctly  held  "that 
when  the  community  of  acquets  and 
gains  la  dUnolved  by  the  death  of  tbe 


wife,  the  respective  Interests  of  tbe  wife 
attach,  at  the  moment  ot  its  dissolutiun, 
to  the  property  ot  the  community,  eabject 
to  tbe  payment  of  eommuaity  debts. " 
(Italics  onrs.l  The  enunclatfon  of  thia 
doctrine  would  be  plainly  Inconsistent 
with  tbe  maintenance  of  the  plaintiffs' 
cause  of  action  In  that  case,  except  upon  the 
theory  that  all  community  debts  had  been 
paid,  or  tiiat  plaintiffs'  petltoiy  action  for 
the  recovery  of  their  mother's  interest  In 
the  community'  property,  though  cfaarged 
with  debts  ot  the  community,  wna  a  Bim- 
pie  acct-ptance  of  her  succession,  and  ren- 
dered them  personally  responsible  therefor 
to  the  extent  of  their  shares  thereof.  It 
will  be  observed,  further,  that  there  la  a 
clear  distinction  betsveen  those  two  case» 
and  thoBewe  have  herein  previously  cited. 
The  latter  appertain  to  the  right  of  com- 
munity creditors  to  proceed  against  tha 
surviving  husband  alone  In  the  collectlun 
of  their  claims  against  it.  and  sanction 
the  validity  ot  Judicial  sales  made  In  pnr- 
snance  thereof.  The  former  relate  to  the- 
illegality  of  private  sales  of  community 
property,  made  by  surviving  busbanda 
after  the  dcmlBe  nf  their  wires,  and  for 
other  conalderatlnn  than  aatlBfactton  of 
the  debts  of  tbe  commanlty.  Thoae  cases 
are  predicated  upon  Bennett  v.  Fuller,  29 
Lu,  Ann.  603,  in  which  It  waa  held  that, 
"after  the  dlBanlutlon  of  the  community, 
the  husband,  aa  Ita  former  head,  has  no 
power  to  Bell  and  couvey  title  to  nogreat- 
er  part  of  the  community  property  tban 
his  undivided  half-Interest  in  It." 

Conceding  the  fall  lortre  and  corrwineas 
of  those  opinions,— and  this  we  do.  unre- 
served ly,— and.  in  oar  opinion,  nothing  is 
gained  by  the  opponents;  for,  notwith- 
standing the  legal  Inhibition  which  Is 
placed  upon  the  surviving  husband,  and 
which  prevents  his  making  a  divestiture 
of  the  title  of  bis  deceased  wife  in  the  com- 
munity property  to  the  prejudice  of  her 
simple  heirs,  it  Is  a  000  se^n/furthatBame 
may  not  be  done,  legally  and  effectually, 
by  means  of  executory  orprobate  proceed- 
ings and  Judicial  sale,  taken  and  mnde 
contradictorily  with  the  surviving  Iiun- 
band  alone.  Judgment  affirmed. 


Succession  of  Bodbqboib.  (No.  10,770.) 

(Supreme  Court  of  LouiaUina.  Feb.  0,  1891. 
48  La.  Ann.) 

SuoOBBBiON  PaoFBaTT— Rights  ov  Tdtoe— Ashik- 
nTaA.TioH. 

1.  Tbe  tutor  of  minor  heirs,  in  the  absence  at 

a  demuQcl  for  administration  by  creditors  or  heirs 
of  age,  has  a  right  to  take  poasessioQ  of  succes- 
siOQ  property,  and  administer  their  Interest  there- 
in. 

2.  If  the  creditor  was  present,  and  nude  ne 
opposition  to  the  administration  ot  the  tutor,  ta 
order  to  administer  blmself,  and  take  the  prop- 
erty from  the  possession  of  tbe  tutor,  be  must 
assign  some  reason  ther^or,  such  as  maladmlnis- 
tralion,  or  some  other  tacts  that  show  that  hia 
debt  is  Imperiled. 

8.  He  mnat  be  a  OTeditor  In  fact,  and  not  one 
who  holdsadoubtfal  claim,  the  eziatenoe  of  which 
must  be  establlsbed  by  parol  testimony  and  ex- 
pensive litigation,  to  avoid  wbioh  he  senVs  to 
be  appointed  administrator. 
{^Uabnu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Terrebonne;  Allkn,  Judge. 
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Application  to  administer,  and  opposl- 
tloD  of  Mrs.  UallBte  Boui-geois,  widow  tn 
eoounuDicy  and  natural  tatriz  of  ber  mi- 
nor cbildrm. 

Wtaebeet&r  dk  Briantt  for  appellant. 

JDRIBDICTION. 

Wben  the  value  of  a  SDCcesslon  Is  leas 
tbaa  f 3,000,  tbe  aapreme  court  lias  not  Ja- 
risdictlon  to  entertain  any  queetiun  relat- 
ing thereto.  Tlie  amount  of  the  claim 
preferred  against  tbe  succession  Is  not  tbe 
teat  of  Jorlsdictlon,  but  the  fund  to  be  dla- 
tribated.  Qo  ha.  Ann.  19;  6  Hoatb.  Rep. 
I8u.  Tbe  Inventory  of  this  eucceaelon 
ataowB  the  amount  to  be  over  double  tbe 
Jurisdiction  of  tlila  court.  The  rule  Is, 
that  when  some  ol  tbe  helra  are  beneficl- 
aiy.  and  theru  are  debta.and  tbe  creditors 
or  hcdra  of  uge  demand  an  adminlstra- 
tioo.  it  should  be  ordered.  Succession  of 
Clark,  80  La.  Ann.  807;  80  La.  Ann.  and 
aDtborlties  cited  therein.  Natural  tutors 
of  minor  children,  may  na  auch,  take  poa- 
Reaston  of  and  Hdmlniater  the  eatate  uf  the 
dticeased  parenta  uf  such  children,  onleea 
and  oDtU  credltura  or  heirs  of  a^  demand 
tbe  appointment  of  an  ndminlHtrator. 
Blake  T.  Kumey.  SO  La.  Ann.  389;  Saloy  t. 
Cbexnaldre,  14  La.  Ann.  S67;  Lemann  v. 
Tmxlllo.  32  Ia.  Ann.  71 ;  Tlncent  t.  D'Au- 
blgne,  19  La.  Ann.  528,  and  autborltlee 
therein.  The  creditors  of  a  succeaalon 
have  a  twofold  remedy, — to  proceed 
against  the  tutor  lu  tbe  ordinary  way,  or 
to  provoke  tbe  appointment  of  an  admin- 
istrator. Tbe  latter  la  tbe  nsnal  way  of 
settlinc  estatea  Inctimbered  with  debts. 
Socceeslon  of  Weber.  16  La.  Ann.420.  The 
law  provides  tbe  mode  fur  this  aetrlemeut 
and  liquidation  of  the  community;  and 
wben  tbe  belra  or  creditors  require  it,  the 
aoccesalon  must  be  admlulstered.  Webre 
V.  Lorio,  (La.)  7  Sooth.  Bep.  460.  The 
rlirhts  of  poaseaalon  and  dominion  of  com- 
manlty  property  remain  Jn  snapease  so 
loDff  as  there  are  commanlty  debts  un- 
paid. And,  notwithstanding  the  actual 
dissolution  of  a  community  of  acquests 
and  KAina  by  the  demise  uf  one  of  tbe 
spouses.  It  has  a  flctiUous  existent'e  there- 
after for  tbepurposeof  llqaidatluff  and  dls- 
chancingcommantty  debts.  Insurance  Co. 
T.Levl,{La.)7Sonth.Bep.626;  Succession 
of  Dnmestra,  (La.)  Id.  634. 

L.  F.  Satbon,  for  appellea 

An  administration  la  not  a  matter  of 
conrae.  30  La.  Ann.  160;  Code  Prac.  art. 
976.  The  Bucceeslun  becomea  open  by 
death.  Id.  984.  The  auccesaion  la  closed 
or  terminated  when  tbe  seisin,  I.  e.,  tbe 
right  of  possession  and  the  fact  of  posses- 
ion, concur  In  thehetr.asauch.  whether  he 
be  simple  heir  or  beneficiary  heir.  Id.artH. 
•43. M6. 1066;  Id.  art.  906  ;  30  La.  Ann.  93; 
86  La.  Ann. 278,744;  S5La.Ann.826;  88  La. 
Ann.  716;  86  La.  Ann.  46;  84  La.  Ann.  39; 
85  La.  Ann.  826.  A  party  claiming  to  be  a 
creditor  of  an  estate  must,  within  a  rea- 
sonable time  after  it  Is  opened,  enforce  his 
right  to  bave  it  admlulstered  U  he  de- 
sires an  administration.  It  be  remain  si- 
lent for  months  and  allow  the  beir  of  age 
or  the  minor  heir  through  his  tutrix  to 
enter  Into  possession  of  the  estate,  and  If 
Im  treat  with  auch  heir  or  his  tutor,  and 
■wk  a  recognition  of  hie  debt  at  bis 
Ittad^  k«  caDDOt  afterwards  demand  an 


administration.  He  Is  estopped.  A  par- 
ent or  relative  who  claims  to  be  a  c^edlt- 
or,  cannot  demand  an  administration  If 
be  bus  acquiesced  in  the  administration  of 
a  tutrix  by  serving  on  family  meetings.  A 
double  administration  entailing  a  double 
expense  will  not  be  allowed  in  any  case. 
Tbe  demand  is  unreasonable,  and  tbe  par- 
ty Is  estopped  by  Uls  own  conduct. 

MoEnbbt,  J.  Callate  Bonrgeols  died  in 
the  parish  of  Terrebonne  on  tbe  20tH  day 
of  February,  18K9.  He  left  property  i^ 
rentoried  at  mure  than  9^,000,  and  a  aur- 
vlring  widow  and  Efeveral  minor  children. 
The  property  was  community  property. 
The  widow  qualified  as  tutrix  olber  minur 
children,  took  possession  of  tbe  commu- 
nity property,  and  as  tutrix  administered 
the  same.  Francois  Bonreeuls,  tbe  father 
of  the  deceased.  Caliste  Bourgeois,  some 
eight  montbs  after  tbe  wid(»w  had  quali- 
fied as  natural  tutrix,  alleging  himself  to 
be  a  creditor  of  tbe  succeaslon  fur  a  large 
amount,  applied  for  the  administration 
of  said  succession.  The  natural  tutrix  op- 
posed bis  appllcatlnn  upon  the  following 
grounds:  (1)  Because  there  was  no  neces- 
sity for  an  administration,  other  tban  the 
adnilnlstrationcarrled  on  by  her  as  tutrix; 
(3t  because  Francois  Bourgeola  la  not  a 
creditor  of  aald  succession;  (3)  because 
Francois  Bourgeois  bad  applied  to  oppo- 
nent for  a  recugnitlun  of  his  claim,  there- 
by recognising  opponent'a  right  to  admin- 
later  tbe  aocceaslonrandt farther,  that  said 
FrancolB  Bonrgeols  la  estopped  thereby 
from  questioning  her  rlgbt  to  administer; 
(4)  because  a  regular  administration 
would  be  expensive  and  damagbig  to  op- 
ponent and  her  minor  children,  and  pro- 
ductive of  no  good  to  said  Bourgeola,  but 
that,  should  the  court  think  otherwise, 
opponent,  as  natural  tutrix,  has  a  better 
right  tn  the  administration  than  said 
Bourgeois. 

On  these  Issues  aald  opposition  was 
tried,  resulting  In  a  Judgnieut,  rejecting 
the  demand  of  Francois  Boai^eoia,  on  the 
groanda  that  the  natural  tutrix  had  tbe 
right  to  administer  tbe  succession,  and, 
having  gune  intu  the  possession  of  Its  ef- 
fects, tbe  succession  was  elused,  and  tbe 
only  remedy  of  the  creditors  was  to  sue 
the  mtnom  totbeeztent  of  tbeir  respective 
Inherltancee.  Tbe  tutor  of  minor  helra.  In 
the  absence  of  a  demand  for  administra- 
tion by  creditors,  or  belrs  of  age,  has  a 
right  to  take  posseaslou  of  the  succession 
property,  and  administer  their  intereat 
therein.  Soye  v.  Price,  80  La.  Aun.  93; 
Blake  T.Kearney,  Id.  388;  Succession  of 
De  Lerno.  84  La.  Ann.  80;  BDCcesslon  of 
Sadler  v.  Henderson,  85  La.  Ann.  836; 
Xjemmnn  v.  Clark,  SO  La.  Ann.  74(.  In 
Lemraon  v.  Clark  we  said :  "  As  represent- 
atives of  the  beneficiary  heirs  In  posses- 
sion, creditors  of  the  succession  had  the 
right  to  sue  them  through  her,  aud  tu  re- 
cover ludgment,  restricted,  of  conrae,  in 
Its  operation,  tu  tbe  property  inherited  by 
them.  Whatever  she  has  received  and  ap- 
propriated of  that  property  ls»  quoad 
creditors,  a  reception  and  appropriation 
by  the  heirs.  If  she  has  wronged  the  lat- 
ter, they  most  look  to  her  personally  and 
to  bar  bund;  but,  as  againat  credltora. 
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her  acta  are  their  acta,  aa  far  aa  they  were 
within  her  lawful  powers  astntrlz."  If 
the  auccessloo  owes  debta,  she  can,  on  ap- 

{>licatioD  to  the  court  tor  an  order  for  a 
amlly  meeting  and  on  Its  advice,  borrow 
money  by  panting  a  mortgage  on  prop- 
erty, or  to  Bcll  the  aa  me  to  pay  debts  of 
the  succession.  Sncceealon  of  Sadler,  86 
La. Ann. 626;  8ncceaaloaofI>eLemo,34La. 
Ann.  39;  Snccesaion  of  Weber,  16  La.  Ann. 
420.  The  applicant  for  the  admlnlatratlon 
oFtbisaucceBslou  made  no  oppusltioa  to  the 
administration  of  tbe  sncceHalon  by  the 
natural  tntrlx.  He  lived  In  the  same  par- 
ish, and  was  the  father  of  the  draeased, 
C'nliste  Bourgeois.  Becognlsing  the  ad- 
ministration, and  approving  ol  the  same, 
and  kuuwlQg  the  law  as  above  stated,  be 
participated  In  a  family  meeting,  of  which 
ne  was  a  member,  and  advised  the  sale  ot 
certain  property  to  pay  the  debts  of  the 
succession.  In  the  proceedings  of  the  fam- 
ily meeting,  and  tbe  procPs-rerbal  tbereot. 
It  Is  recited  that  the  natural  tutrix  is  ad- 
ministering aald  succession,  and  that 
"there  are  a  few  debts  due  by  tbe  estate 
of  her  late  husband,  such  as  funeral  ex- 
penses and  charges.  law  charges,  and  oth- 
er small  debts,  which  ahonld  be  paid,  and 
petitioner  Is  dcntroos  of  providing  for  and 
paying  the  same.**  Francois  Bourgeois, 
the  applicant  to  be  appointed  admlnlstra^- 
tor,  signed  the  proc&s-vtsrbal  reciting  the 
above  facts.  Tbe  family  meeting  was  con- 
voked, and  Bnally  deliberated  tm  April  30, 
ISE^,  and  In  August  following  Bourgeois 
says  In  his  testimony  be  presented  his  al- 
leged claim  to  tbetatrlx  for  settlement. 
The  tutrix.  In  view  ol  the  above  facts,  was 
prudent  in  not  recognlslngthe  claim.  The 
applicant  for  the  admlnlHtratlou.  relying 
upon  the  case  ol  Blake  v.  Kearney,  30  La. 
Ann.  888,  In  which  this  court  said,  In  com- 
menting on  case  ol  Soye  Price:  "The 
Code  directs,  therefore,  that  an  adminis- 
trator shall  be  appointed  to  estates  In 
wblcb  tbere  are  minor  heirs  concurring 
with  majors  who  accept  unconditionally. 
Tbe  only  exception  to  this  rule  we  bave 
had  occasion  lately  to  review  Is  the  case 
of  8oye  V.  Price.  It  Is  to  the  effect  that  the 
natural  tutors  of  minor  children  may,  as 
each,  take  poesesslon  ol  and  administer 
tbe  estates  of  the  deceased  parents  of  ancb 
cblldreu,  UEileaa  and  until  creditors  orhetrs 
of  age  demand  the  appointment."  Con- 
ceding that  the  creditor  has  the  right  to 
demand  that  an  administrator  be  ap- 
pointed, alter  the  property  has  gone  Into 
the  poaHeBSlon  ot  the  tutrix  who  adminis- 
ters the  same.  It  la  not  a  right  that  can  be 
exercised  without  aaslgnlng  some  reason 
therefor.  If  the  creditor  was  present,  and 
made  no  opposition  to  the  administration 
of  tbe  tutor,ln  order  to  obtain  the  admin- 
istration he  must  show  maladministra- 
tion, or  some  facts  that  exist  that  Imperil 
bis  debt.  The  mere  allegation  that  one  ta 
a  creditor  of  a  succession  Is  not  a  sufficient 
basis  for  bis  application.  He  muatbea 
creditor  la  fact.  In  the  Instant  caae,  the 
debt  was  disputed.  Instead  ol  being  a 
creditor,  the  tutrix  alleged  that  he  was  a 
debtor  to  the  succesalon.  H**  presented 
his  claim  for  payment.  He  could  have 
followed  It  by  suit,  and.  If  a  Jnst  claim,  It 
would  faavebeeallatdd«ted  bya  judgment. 


Code  Prac.  art.  906.  The  family  meeting 
advised  the  sale  of  certain  property  to 
pay  the  debts  of  the  succession,  which  the 
pruceedlnge  ot  said  meeting  show  were  not 
numerous  and  small  In  amount.  The 
property  was  sold  as  advised,  and  It  Is 
presumed  the  debts  were  paid.  The  exist- 
ence <if  Bourgeois*  debt  had  not  then  been 
made  known.  The  record  does  not  show 
that  there  are,  except  the  disputed  claim 
of  Bourgeois,  any  debts  against  tbe  suo- 
cession.  It  would  be  an  unwarranted  and 
unprecedented  proceeding  to  take  proper- 
ty of  a  succession  which  owes  no  acknowl- 
edged Indebtedness,  and  which  Is  In  pos- 
session of  tbe  heirs  from  tbe  tutor,  who  Is 
ndmlnlsterlng  for  them.  In  order  to  put  It 
Into  the  hands  of  a  party  whose  sole  ob- 
ject In  applying  for  the  administration  la 
to  lessen  the  scrutiny  which  his  claim 
must  undergo  when  suit  shall  be  brought 
to  establish  Its  viHity.  J  udgmrat  affirmed. 


PENOUIX.H  V.  Abraham  at  a/.   (No.  10,776.) 

{Svmremt  Court  of  Jjouixkma.   Fab.  9l  180L 
«  La.  Ann.) 

UBB  ASJTTDIOITA. 

L  bithedecree  rendered,  and  not  In  the  opin- 
ion pronounced,  will  be  found  thethlneadludged. 

a.  Commentaries  on  evidence  contaloea  In  the 
oMnion,  not  oonflrmed  by  decretal  acticm  based 
tnereon,  do  not  form  the  basis  of  rvs  iud/kxUa. 

8.  where,  cm  application  for  rehaarlnfc,  a  cer- 
tain tbeory  oi  the  evldeooe  is  advanced  on  whic^ 
a  modifluatlon  of  the  formw  de(n«e  is  asked,  U 
the  modification  ajiked  is  denied,  ezpressioos  oon- 
taiaed  in  the  opinion  rehisIOK  Uie  rehearing,  ao- 
cepting  br  even  annwvtng  the  theory  advanced, 
oaanot  be  Invotod  aa  m  Judteata  in  a  aabse- 
qaent  suit  in  which  the  same  facts  oome  in  con- 
troversy. 

4.  The  plea  of  m  jtuUeata  is  ttrUM  Jvria: 
it  must  be  established  b^ond  oiAtrovecVt 
doubts  inure  to  tbe  benefit  of  the  par^  aiaiiiat 
whom  it  ts  pleaded. 
0yUabut  by  the  CbuH;) 

Appeal  from  district  court,  paiMi  of 
Lafourche;  Bbattib;,  Judge. 

E.  A  O'SuUlvtkn,  for  appellant. 

L.  P.  Catllottet,  for  appellee. 

(I)  A  defense,  having  been  urged,  and 
decided  adverB«>ly  In  a  former  suit,  cannot 
be  urged  again  In  a  second  suit  between 
the  same  parties,  and  on  the  same  cause 
of  action.  (2)  It  matters  not  under  what 
form,  whether  by  petition,  exception, rule, 
or  Intervention,  tbe  question  be  presented; 
whenever  the  same  qneetlon  recurs  bet  ween 
the  same  parties  the  pleu  of  rea  JudhsatA 
estops.  (3)  Nor  can  the  same  laeuee, 
finally  determined  between  the  parties,  l>e 
again  raised  on  the  gronnd  of  a  subse- 
quent discovery  of  new  evidence.  (4)  Nor 
would  It  make  any  difference,  even  when 
the  Judgment  pleaded  In  estoppel  may 
have  been  erruneuus.  (5)  When  a  point 
has  been  distinctly  raised  by  the  plead- 
ings, fully  argued  by  counsel,  and  dellt>- 
erately  paaaed  upon  by  the  court.  It  Is  rea 
adJudScata,  though  It  might  not  have 
been  neceaaary.  strictly  speaking,  for  the 
court  to  pass  upon  the  question  at  all. 

Fenker,  J.  In  a  former  suit  between 
the  same  parties,  Simon  Abraham  took 
ont  executory  process  to  otforce  hia  mort- 
gage on  tbe  propertj  of  tiie  minora  r^ire- 
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BPntpd  by  tbe  plaintiff  tutor.  The  tutor 
enjoloed  tbe  seUnre  on  the  ground  tbat 
tlibe  bad  been  granted  by  agreement  be- 
tween tbe  parties.  On  this  Inue Judgment 
was  rendered  In  tbe  district  ronrt  dlssolv- 
inxtbe  iQjnDctlun.  Appeal  was  taken  to 
tbis  conrt.  We  rerereed  the  Judgment, 
aod  rendered  a  decree,  eetting  aside  tbe  or- 
der ol  seliure  and  uale,  and  perpetuating 
tbe  injonetion.  Appilcattou  for  rehearing 
vas  made  on  varioas  grounds,  ol  which 
only  one  was  deemed  worthy  otcommrat. 
It  waa  this:  that. as  the  tlmegranted  was 
for  one,  two,  and  three  years  In  equal  in- 
itallments,  and  as  they  were  to  be  com- 
puted from  the  date  ol  the  agreement,  and 
OB  tbe  llrst  year  bad  expired  at  the  date 
of  tbe  order  of  seizure  and  sale,  the  injunc- 
tion should  have  been  maintained  only  to 
tbe  extrat  of  the  amuont  doe  and  dis- 
solved as  to  tbe  rest;  and  we  were  asked 
to  amend  onr  decree  accordingly.  We  de- 
clined to  amend  our  decree,  and  refused 
tbe  rehearing.  See  Penouilb  v.  Abraham, 
42  La.  Ann.  828,  7  South.  Sep.  633.  In  the 
coarMo  of  onr  opinion  on  tbe  application 
for  rehearing  we  accepted  as  true  the 
eialm  that,  under  the  agreement,  the  de- 
lays granted  ran  from  its  date,  and  that 
tbe  first  Instidlment  was  due,  and  we  nsed 
language  which,  perhaps,  might  be  con- 
strued as  intimuting  our  own  opinion  to 
that  ^ect;  but  we  said:  "In  such  case 
be  ought  to  bare  asked  the  sale  on  proper 
terms,  allowing  to  tbe  adjudicatee  the 
time  to  which  the  debtors  were  entitled. 
He  ha*  not  done  so,  either  in  his  original 
petition  or  in  any  other  Bubseqaent  pro- 
ceeding below  or  on  appeal.  We  cannot 
amend  the  Judgment  in  his  favor  so  as  to 
silo  w  blm  to  proceed  further  In  tbe  seisnre 
and  sale  ease.  What  can  bedone  is  simply 
to  explain  that  he  is  not  perpetually  en- 
joined from  collecting  his  debt,  but  that  be 
Is  not  allowed  to  do  so  In  manner  and ' 
form  In  whleb  be  bas  attempted  to  do  so. 
His  rights  in  other  respects  are  fully  re* 
served."  Thereafter  the  creditor,  Abra- 
ham, took  out  a  new  order  of  seisnre  and 
sale  for  one-third  of  his  debt  as  due,  and 
on  terms  of  credit  fur  the  other  two-thlrdn. 
Tbe  tutor  again  took  out  an  injunction 
setting  up  the  same  agreement  and  prom' 
ises  of  dday  which  bad  been  the  basis  of 
tbe  former  Injunction,  and  claiming  tbat 
no  portion  of  tbe  debt  was  due.  To  this 
petition  for  injunction  Abraham  opposed 
the  plea  uf  rea Judicata,  which  was  sus- 
tained by  the  fadge  a  gaa,  and  from  bis 
Jadgment  thereon  tbe  present  appeal  is 
taken.  Tbe  basis  of  the  plea  Is  not  the  de- 
cree or  Judgment  rendered  by  this  court, 
bat  merely  the  expmslons  referred  to 
above,  contained  in  theopinlon  on  rehenr- 
iog.  It  Is  elemen  tary  that  In  the  decree 
reodered,  and  not  in  tbe  opinion  pro- 
nounced, win  be  found  the  thing  ad- 
judged. Eesne  v.  Fisher.  10  Ia.  Ann.  281. 
The  reasoning  and  opinion  of  tbe  court 
OD  the  evidence  are  not  jibs  Judicata,  nn- 
leis  the  sQbJect-matter  be  d^nltely  dis- 
posed of  by  the  decree.  Pepper  v.  Dunlap, 
BLa.  Ann.  200,  9  I^.  Ann.  137;  Fisk  v. 
Parker,  ULa.  Ann.  491 ;  Saul  v.  Creditors, 
7Mart.(N.S.)4S0.  The  pleauf  res^u(j/cAta 
itMtrietlJatis,  and  must  be  established  be- 
Jnd  qasstI<Ni,  and  all  doubts  Inure  to 
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the  benefit  of  the  party  against  whom  it 
Is  pleaded.  Clay  v.Creditore,9Mart.  (La.) 
521 ;  West  v.  Creditors.  3  La.  Ann.  530, 4  La. 
Ann.  461;  Fink  v.  Martin.  6  La.  Ann.  103. 
The  plea  here  was  manifestly  unfounded. 
The  only  decree  rendered  by  this  conrt  in 
tbe  former  salt  was  one  perpetuating  the 
injunction  and  quaablni^  the  former  writ 
of  seizure  and  sale.  The  only  Issne  was 
whether  that  writ  was  iBsued  premature- 
ly; and  we  decided  that,  in  manner  and 
form  as  prosecuted.  It  was,  and  we  de- 
cided nothing  else.  Tbe  Issue  as  to  whetli- 
er  it  would  have  beenprematare,lf  It  had 
been  takm  out  In  the  manner  and  form 
now  pursued,  was  not  decided  by  us.  The 
creditor  asked  a8todecideit,and  to  grant 
him  relief,  bnt  we  declined  to  do  so,  for 
the  reasons  given,  viz..  tbat  bis  pleadings 
did  not  support  sucb  a  demand,  wo 
tfaerefore  rdlnsed  it,  and  simply  reserved 
his  rights.  This  left  the  entire  subject- 
matter  of  that  contention  "in  the  air," 
undetermined  by  any  decree;  and  what- 
ever we  may  have  said  in  our  opinion  by 
way  of  commentary  on  tbe  evidence,  be- 
ing followed  by  no  decretal  action,  canoot 
serve  as  basis  for  tbe  plea  of  lea Judicata. 
Nob  eoaatut  that  tbe  evidence  adduced 
in  support  of  tbe  present  Injunction  may 
not  be  very  different  from  that  formerly 
before  us.  We  are  constrained  to  reverse 
the  Judgment  appealed  from,  and  to  re- 
mand tbe  case.  It  is  therefore  adjudged 
and  decreed  tbat  tbe  judgment  appealed 
from  be  annnlled.  avoided,  and  reversed, 
and  that  tbe  cause  be  now  remanded  to 
the  lower  cuart,  to  be  proceeded  with  ao> 
cording  to  law. 


Washburn  t.  City  of  New  Orleans  et  al. 
(No.  10,710.) 

(Supreme  Court  o/XouMono.  JTeb.  &,  1681. 
48  La  Ann.) 

ExaiiFnoicB  nam.  TAxinow— Appobxioxicbiit. 

1.  Shookfl  are  boxes  knocked  down.  They  are 
ylaoes  of  vrood  which  are  cut  or  sawed  into  sizes 
and  shapes  by  means  d  maohioery,  and  packed 
in  bundles,  either  for  shlpmentL  or  mannntctore 
into  boxes.  They  are  such  "articles  of  wood"  as 
are  contemplated  laBrbicIe207of  theooDstitutlon. 

%  When  capital,  machinery,  and  other  prop- 
er^ are  employed  partly  in  the  manufacture  of 
articles  of  wood  which  aze  exempt,  ud  partly  <Mt 
those  which  are  sot,  the  court  may  apportion  the 
amount  of  ea<di. 

S.  Capital,   machinery,  and  other  property 
which  are  employed  la  the  manafacture  of  paper 
boxes  are  sot  exempt  from  jRvper^  taxation  un- 
der artiole  907  of  the  oonstitatiOB. 
(SyUabm  by  Ote  Court) 

Appeal  froin  civil  district  conrt,  parish 
of  Orleans;  VooRaies,  Judge. 

W.  B.  Sonimerville,  Asst.  City  Atty., 
{CarletOD  Hunt,  City  Atty.,  of  counsel,) 
tor  appellants. 

fl)  Where  a  party  claims  that  an  ausess- 
ment  Includes  property  exempt  from  taxa- 
tion,be  must  make  blscase  certain.  Carre 
V.  C^ty  of  New  Orieans,  42  La.  Ann.  1119.  8 
Sontb.  Bep.  899.  (2)  Shooks  are  not  man- 
ufactured articles  of  wood,  and  entitled 
to  exemption  from  taxation  under  article 
207  ol  tbe  constitution.  Worcester,  ride 
".Shooks;"  Le  Blanc  v.  Beck,  24  La.  Ann. 
596;  Martin  v.  City  of  New  Orleans,  38  Ln. 
Ann.  899;  Carre  v.  City  of  New  Orleans,  41 
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La.  Ann. 996.  6  Sooth.  Sep.  (8)  A  real 
tender  la  onu  made  to  the  creditor  In  car- 
rent  money  of  tbe  United  Stales  for  the 
amount  dne,  with  Interest,  and  In  the 
preeence  of  two  witnesses.  Code  Prac.  arts. 
406.407. 

Horace  E.  Upton,  for  appellee. 

(1)  Under  article  207  of  the  contitltutlon 
the  capital,  machinery,  and  otherproperty 
employed  In  tbe  manatactDre  ol  artldee  of 
wood  la  exempt  from  taxation,  although 
the  same  be  used  as  well  for  pnrpfwes 
which  would  not  entitle  the  owner  to  ex- 
emption If  be  exclusively  thuH  usfd  It.  In 
such  case  such  property  Is  partly  taxable 
and  partly  not,  in  proportloD  to  its  rela- 
tive value  ae  employed  or  used  In  each 
bnfiinesH.  Principle  applied  to  a  saw-mill 
and  appurtenances  employed  to  mann- 
factore  raw  msterlals  and  articles  of 
wood.  Martin  v.  City  ol  New  Orleans,  88 
Xa.  Ann.  807,  898.  (2)  In  the  instant  case 
the  relatlvevalueol  the  property  employed 
In  the  saw-mill  bnslneas  proper  is  25  per 
cent.,  while  that  need  In  tbe  manufactare 
of  articles  of  wood  Is  75  per  cent.  Only 
25  per  cent,  of  said  property  Is  liable  to 
taxation  under  article  207  of  the  constlta- 
tlun.  Martin  v.  City  of  New  Orleans,  38 
La.  Ann.  897,  398.  Tbemaklns  of  wooden 
and  paper  boxes,  tike  the  making:  of  news- 
papers, to  use  the  langiiaRe  of  this  court, 
"Is  a  business,  that  the  process  of  making 
them  employs  machinery,  and  extensive 
manual  labor,  and  tarjce  quantities  of  phyH< 
leal  raw  material,  which  are  placed  In  new 
combinations,  and  that  the  newspaper 
when  made  (Mite  wooden  and  paper  boxes) 
Is  a  new  and  distinct  article  of  commerce 
sold  by  the  makers  thereof  directly  to  deal- 
ers and  consumers;  considering  that  such 
hnslnees  falls  within  tbe  reason  and  mo- 
tive of  the  constitution,  which  was  to  en- 
courage enterprises,  furnishing  employ- 
menttohomelabor  In  the  making  of  things 
which  the  people  use  and  require,  and 
which,  If  not  made  at  home,  would  be 
bought  from  abroad;  conHiderinjjc  that  the 
constitution,  in  article  207,  uses  tbe  term 
' maniiTucture'  in  a  broader  senae  than 
that  attached  to  It  in  common  parlance, 
embracing  under  that  term  such  business 
as  boat-making,  stationers,  and  makers 
of  chocolate,  etc.;  and  connldfrlng  that 
the  leglslatnre  obviously  considered  this 
buslnetis.  as  well  as  that  of  book  publish- 
ers, to  be  exempt  by  expressly  enumerat- 
ing amongbuelnessee  taxed,  'editors '  and 
'agencies  tor  publications,*  and  making  no 
mention  of  homepubllshera  of  elthernews- 
papers  or  books,— held,  that  newspaper 
publishers  are  exempt  from  llcenseand  tax- 
ation under  article  of  the  constitution. " 
State  V.  Dupre,  42  La.  Ann.  f561,  7  South. 
Bep.  727.  (3)  An  application  of  tbe  prin- 
ciples rei'ognized  and  maintained  In  the 
foregoing  authorities  entitles  plaintiff  ab- 
solutely and  unconditionally  to  the  ex- 
umptlons  claimed  herein.  His  paper  box 
manufartury  Is  exempt  from  license  and 
taxation  In  Itsentlrety.  His  8aw-mlll  and 
appurtenances  are  exempt  from  license 
and  taxation  according  to  the  relative 
value  or  the  property  used  and  employed 
for  manufacturing  purpoHca  for  the  manu- 
facture of  articles  of  wood,  wltich  is  shown 
to  be  76  per  cent.,  while  that  employed  In 


the  saw-mill  business  proper  Is  36  percent. 
Three-foorths  of  said  property  to  therefore 
exempt  from  license  and  taxation  ander 
the  constitution  and  authorities  cited. 

Wateins,  J.  This  Is  an  Injunction  suit 
seeking  to  restrain  the  city  of  New  Orleans 
and  the  state  from  selling  plaintiff's  prop- 
erty for  the  delinquent  property  taxes  of 
1887  and  1888,  on  the  ground  that  same  Is 
exempt  from  taxation  ondw  the  S07th 
article  of  the  consUtotlon.  which  deelarea 
that  "  there  shall  be  exempt  from  taxation 
and  license,  for  a  period  of  ten  years  from 
the  adoption  of  this  cunstltntfon,  tbe  cap- 
ital, machinery,  and  other  property  em- 
ployed tn  the  manufacture  of  textUefabrlcs, 
leather,  shoes,  harness,  saddlery,  hats, 
flour,  machinery,  agricultural  Implements, 
and  furniture,  and  other  articles  of  wood, 
marble,  or  stone;  soap,  Btatlonexy,  ink, 
and  paper, "etc.  His  representations  are 
that  during  those  years  he  was  the  owner 
of  a  saw  and  planing  mill  situated  In  the 
sixth  district  of  the  city  of  New  Orleans, 
which  was  assessed  at  the  af^^regate  val- 
uation of  917,800;  and  that  he  was  the 
owner  of  a  box  factory,  situated  In  the 
flmt  district  of  said  city,  which  was  In 
those  years  assessed  at  tbe  aggregate  val- 
uation of  f  2,200.  With  regard  totheforw 
mer,  plaintiff  alleges  **  that  more  than  three- 
fourths  of  tbe  material  wbtcb  Is  sawed, 
resawed,  and  received  In  said  mill  la 
planed,  edged,  and  dressed,  and  that 
when  It  leaves  said  milt  It  la  ready  for  Im- 
mediate use  by  tbe  consnmer  or  manufact- 
urer; that  the  greater  portion  of  said 
planed  and  dressed  lumber  and  material 
was  during  the  years  1887  and  1888  used 
by  petitioner  In  his  box  manufactory  and 
otherwise:  and  that  the  remainder  there- 
of was  used  hy  other  parties  In  the  manu- 
facture of  articles  of  wood ;  **  and  not  more 
than  "one-fourth  of  the  lumber  and  ma 
terlal  which  leaves  said  mill,  and  which 
is  sawed  therein,  leaves  It  in  a  rough,  un- 
dressed, unfinished  condition,  not  ready 
for  immediate  use  by  the  manufacturer  or 
consumer."  He  thereforeavers  that  three- 
fourths  of  the  property,  movable  and  Im- 
movable, *^hat  Isemployed  and  nsedinsald 
mill  Id  exempt  from  taxation.  With  regard 
to  the  latter,  he  alleges  that  it  was  during 
those  years  exclusively  engaged  In  the 
manufacture  of  wooden  and  paper  boxes, 
and  that  the  whole  was  exempt  from  taxa- 
tion and  license.  He  alleges  a  previous  legal 
tender,  made  to  the  legal  representatives 
of  the  state  and  city,  of  the  amount  of 
state  and  city  taxes  due  on  tbe  one-fourth 
Interrat  in  the  saw-mlll  and  planing-mlll 
and  appurtenances,  namely,  on  one-fourth 
of  f 17,300;  and  that  same  was  refused, 
and  a  seizure  made  of  the  real  estate 
which  was  asBPBRed.  The  district  jud^e 
decreed  the  asHessment  of  the  box  factory 
null  tothe  extent  of  one-half  of  its  OHsesfted 
value,  and  reduced  it  to  fl.lOO,  and  to 
that  extent  declared  It  exempt  from  state 
and  city  license  and  taxation ;  and  he  de- 
creed the  assessment  of  the  saw  and  plan- 
ing ralll  null  to  the  extent  of  three-fourths 
of  Ita  assessed  value,  and  reduced  it  to 
f4,325,  and  to  that  extent  declared  It  ex- 
empt from  state  and  city  license  and  taxa- 
tion. From  this  Judgment  the  city  of  Netr 
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OrleanB  alone  appeals,  and  In  this  court 
plalDtfff  and  appellee  flIiHl  an  answer,  re< 
4]Destln}jc  an  amendment  of  tbe  Judgment 
in  his  faror,  bo  ae  to  exempt  from  license 
and  taxation  bla  box  factory  In  ita  en- 
tlnty. 

].  The  aaaemments  ot  plalntHT'e  saw 
and  planlnff  mill  are  aa  follows,  to- wit : 


Real  estat*  $  9,000  00 

Bones,  ato   »»  00 

Vehide*   100  00 

Stock  in  trade   4,000  00 

HBcbinery   4,000  00 


Total  aBBeument  917,800  00 


Tbe  aasessment  Is  Jnst  the  same  tor 
each  or  the  years  ISf^T  and  18S8.  From  the 
«Tldence  It  appears  that  tbe  saw-mlU  cuts 
lumber  from  saw-logs,  and  then  a  por- 
tion of  It  Is  cut  Into  suitable  shapes  and 
sixes  for  boxes,  and  put  Into  bundles. 
These  are  called  "Bhooks."  Of  these  a 
large  portion  is  sent  to  tbe  plaiutlD's  box 
factory  on  Magazine  street,  where  these 
pieces  are  put  together,  and  made  Into 
boxes.  Many  of  the  shooks  are  shipped 
in  rar-load  lots,  for  sale.  Shooks  ere 
boxes  knocked  down ;  not  nailed  up. 
About  tfaree-fourths  of  the  property  of  the 
•aw  and  planing  mill  is  devoted  to  this 
basineaa  exelaslvely.  A  statement  of  tbe 
whole  bostnen  for  tbe  years  1887  and  1888 
Bn  In  erldenee,  and  they  are  as  folio  ws» 
to-wit: 

Statement  taken  from  the  book*  of  1887: 


Total  amoaot  aalfla  paper  boxes  man- 
ufactured •  8,000  00 

Total  amount  cigar  boxes  maoafaotnred  87,711  66 
Total  amount  wood  boxes  sad  shooks 

msnufactored  ,   10,787  90 

Total  sales  lumber   5,880  11 

Ibtal  sawing  done  by  mill  for  mAMaru  9,987  90 

Statement  taken  from  books  1888 : 
Total  amoont  sales  paper  boxes  manu- 

faetnrad  «  8,000  00 

Tot^  amount  cigar  boxes  manafactured  7,700  00 
Total  amount  wood  boxes  and  shooks 

mRDDfactared   80,119  S8 

Total  amoaot  sales  lumber   1,898  BO 

Total  sawing  done  by  mill  for  outsiders  9,186  90 


966,968  78 

The  statement  for  1887  shows  that  of 
the  enm  total  of  baalness  done  by  the  saw 
and  planing  mill  only  914,558  was  realized 
from  the  rale  of  lumber  in  Its  ernds  state, 
and  for  sawing  logs  sent  to  the  mill  by 
oiber  people.  Tbe  correctness  uf  this 
statement  Is  fully  borne  ont  by  the  testl* 
monyof  witnesses.  The  contention  of  the 
city  attorney  is  that  this  property  ot  tbe 
plaintiH  was  not  employed  In  tbe  manu- 
factare  of  "articles  nf  wood  "  in  the  sense 
of  tbe  207tb  article  of  the  constitution;  In 
other  wordSi  that" shooka"  are  nutsacb 
arttelefl  of  wood  as  tbe  framera  of  the  con- 
ititatiooal  article  intended  to  exempt 
from  taxation.  The  district  Judge  was  ot 
opinion  that  "shooks  are  articles  of  wood 
ready  for  use  by  the  consumer,  who  bus 
hot  to  pot  them  in  boxes.  They  need  no 
further  manipulation  or  labor  on  them  as 
■books,  precisely  as  is  tbe  case  uf  sashes, 
windows,  and  blinds,  which  also  require 
as  aueta  no  lortber  manipulation  or  labor, 
bet  mnst  nerertbelees  be  put  up  tor  use. " 
He  arrived  at  tbia  cuncluslon  ^m  what 
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was  said  by  ns  In  Carre  v.  Oty  ot  New  Or. 
leans,  41  La.  Ann.  996,  6  South.  Bep.  898. 
In  the  determination  of  a  similar  question, 
and  wbich  was  i>redlcated  on  Martin  t. 
New  Orleans,  88  I^i.  Ann.  898,  In  which 
sashes,  doors,  and  blinds  are  declared  ex- 
empt, as  being  within  eonstitntlonal  In- 
tendment. In  the  Carre  Case  we  said: 
"The  articles  ot  wood  mentioned  in  the 
article  of  the  constitution  are.  therefore, 
those  which,  like  furniture,  were  intended 
for  separate  use,  and  are  ready  for  use  by 
the  purchaser  without  further  manipula> 
tion  or  labor  on  them,  namely,  which  are 
complete  In  themselTes. "  The  great  simi- 
larity between  shouks  and  aashee,  doors, 
and  blinds  that  the  dlntrlct  Jndgesuggests 
Is  apparent.  True,  shooks  are  not  wood- 
en boxes,  but  they  are  "  articles  of  wood, " 
— artlclee  cut  by  machinery  from  eawed 
planks,  and  fashioned  into  shapns  and 
«lzes  suitable  for  making  boxes  by  the 
simple  process  at  nailing  them  together. 
We  think  the  view  be  entertained  was  cor- 
rect: but  as  the  testimony  shows  that  of 
the  total  output  one-fourth  of  tbe  mnte> 
rial  was  In  its  crude  form,  and  therefore 
not  articles  of  wood  which  are  exempt, 
the  Judge  correctly  apportioned  the  ex- 
empt property  at  three-fourths  ot  the  val- 
ue assessed,  and  reduced  the  assessment 
ot  tbe  saw  and  planing  mill  to  one-toorth, 
Tbe  proof  satlsflea  us  that  fully  three- 
fourths  of  "the  capital,  machinery,  and 
other  property"  ot  plalntttt's  saw  and 
planing  mill  was  employed  in  1887  and  1888 
in  the  manufactare  ot  articles  ot  wood, 
within  the  meaning  of  the  constitution, 
and  to  that  extent  same  is  and  was  ex- 
empt from  property  taxation  for  and  dur- 
ing those  years. 

2.  Plalntitrs  box  factory  was  assessed 
for  the  years  18S7  and  1888  as  fuilows,  viz. : 


Animals   9  400 

Vehicles   800 

Stock  In  trade   1,U00 

Honey  in  possessiqu   500 


Total  assessment   $2,200 


Tbls  factory  was  ezcluslTely  engaged  In 

the  manufacture  of  paper  boxes,  wooden 
boxes,  and  clgarboxesdurlng  those  years. 
The  statements  In  the  I'ecord  show  that 
there  were  manufactured  at  thip  estate 
lishment  each  year  paper  boxes  of  the  ag- 
gregate value  ot  f 8,000.  The  district  Judge 
entertained  the  opinion  and  hfAd  that,  as 
this  establisbment  did  not  manufacture 
paper,  but  out  ot  paper  manufactured  by 
others  paper  boxes  were  manufactured, 
said  articles  do  not  come  within  tbe  terms 
of  the  constitutional  exemption  relative 
to  paper.  On  this  hypothesis  lie  reduced 
tbe  astieesment  ot  the  box  factory  une- 
hall,  namely,  to  91»100;  considering  that 
50  per  cent.  In  amount  of  the  capital,  ma- 
chinery, and  other  property  in  tbla  factory 
was  thus  employed  in  those  years.  Tlie 
constitution  declares  that  "the  capital, 
machiuery,  and  other  property  employed 
in  the  inanufactDre  of  •  •  •  furniture 
and  other  articles  of  wood,  •  •  •  ink 
and  paper."  etc.,  shall  be  exempt  from 
taxation.  Surely  the  manufacture  of  pa- 
per boxee  Is  not  the  manufacture  ot  "  pa- 
per."  In  Cohn  v.  Parker,  41  La.  Ann.  884, 
tt  Sontli.  Bep.  718,  we  bad  under  consldera- 
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tlon  and  decided  thin  Identical  qnestloo  m 
appertalnlngto  thv  term  "textile  fubrics," 
which  Is  OMd  Id  article  207  of  the  constlta- 
ttoD.  In  that  case  the  cuntentton  of  the 
plahitlBft  was  that  their  property  was  ex- 
empt from  taxation  fur  the  naeon  that  It 
wa»  empioyed  In  "manofactnrinff  Jeana 
clothing  oot  of  raw  materials. "  Wenald 
that  the  article  of  the  conntltatloD  does 
not.  In  terras. exempt  from  taxation  prop- 
erty enRaged  "In  the  mannfactuTS  of  coats 
and  pants  or  Jeans  clothing.  And  to  any 
that  it  exempts  [property  enffaRed  In]  the 
mannfactnre  tA  «Mits  and  pants  out  o( 
Jeans  already  manafactnred  by  another 
would  be  to  read  Into  the  article  an  ad- 
ditional exemption  not  contained  in  It, 
Or  to  say  that  the  making  of  coats  and 
pants  out  of  a  textile  fabric  already  mau- 
afaetnred  Is  the  manfnactnre  ol  textile 
fabrics  In  the  sense  of  the  constitution, 
wonld  be  to  eontoand  Its  terms  completa* 
ly;  for  the  making  o(  coats  and  pants 
presopposea  the  prarlons  existence  ol  the 
fabric,  out  of  which  they  are  cut  and 
made;  and  the  manofacture  of  the  fabric 
presnppofies  the  subsequent  catting  and 
making  of  the  coats  and  pants.  Hence  It 
Is  quite  clear  that  one  cannot  be  talien  for 
the  other."  It  Is  equally  clear  that  the 

{iroperty  which  la  employed  in  the  mann- 
actare  of  paper  boxra  cannot  be  said  at 
one  and  the  same  time  to  be  employed  in 
the  manufacture  of  paper.  True  it  is  that 
the  boxes  aromade  or  manufactured  ol 
paper;  but,  In  the  process  of  making  the 
boxes  the  paper  mast  be  cut  and  other- 
wise menlpnlated.  Paper  boxes  are  not 
amooR  the  articles  which  are  exempted  by 
this  article  eo  oomlDe.  In  this  connection 
our  attention  Is  attracted  to  what  was 
said  upon  a  germane  subject  In  our  opin- 
ion in  the  recent  ca^e  of  State  v.  Dupre. 
42  La.  Ann.  S&l.  7  South.  Bep.  727,  as  exer- 
cising contrt^  over  the  question  we  have 
here:  but  In  that  case  the  question  was 
whether  the  defendanta  were  or  not  ex- 
empt from  the  payment  of  "a  license  tax" 
under  the  exemption  provided  In  the  !i06th 
article  of  the  constitution,  which  declares 
that  "all  persons  »  •  •  pursuing  any 
trade,  profession,  etc..  *  •  •  except 
clerks,  laborers,  etc..  •  •  •  and  those 
engagedlnmechanical, agricultural,  *  *  * 
and  mining  pursuits,  and  manufacturers 
other  than  thoae  of  distilled  alcoholic  or 
malt  Hquora,''  etc.,  shall  pay  a  license  tax. 
It  will  be  observed  that  all  "mannlactnr- 
•rs"  are.  In  terms,  excepted,  unless  they 
are  Included  wlthtu  the  express  reserva- 
tion of  tnat  article.  That  article  relates 
excluRlvely  to  the  persons  who  are  liable 
tor  the  payment  of  licenses,  while  article 
207  relates  to  "thecapital,  machinery,  and 
other  property  employed  in  the  manutact* 
ure"  of  certain  articles.  Hence  the  bur- 
den of  oar  opinion  in  that  cose  was  the 
determination  of  "the  le^al  deSnlCion  of 
the  term  'manufacturer,*"  as  it  is  used  in 
article  206;  and  It  had  no  reference  to  the 
exemption  of  property  employed  in  manu- 
facture as  specified  In  article  207.  While  It 
la  true  that  the  defendants  In  that  case 
were  held  to  be  mannfactnrers  In  the  sense 
of  article  206,  and  were  relieved  from  the 
payment  of  the  licenses  which  were  exnc^ 
«d  ot  tbem  persoually,  and  that,  therefore, 


they  were  neceasarily  considered  to  be  the 
manutactui-ers  of  a  newspaper.  It  does  not 
follow  that  plalntlfl's  proper^,  which  I* 
employed  In  the  mmulaetare  ot  paper 
boxes,  mast  be  exempt  from  property  tax* 
ation,  eve-1  though  the  plaintiff  beconold- 
ered  to  be  a  manufacturer  of  papw  boxes. 
This  eonstltntlonal  provlaton  exeiiipts 
property  which  Is  employed  In  the  manu- 
facture of  "  articles  ol  wood ; "  and  It  also 
exempts  property  which  is  employed  In  the 
maDufacture  ot  "paper,"  oot  property 
employed  In  the  manafaettrre  of  "articles  of 
paper."  Our  conclusion  la  that  the  Judge 
a  qua  decided  thte  question  correctly. 

8.  In  the  lower  court  there  was  some 
eontruversy  as  to  the  adrntsstblilty  ot  ev- 
idence touching  the  valneuf  the  plain  tlfTs 
property.  This  Is  a  suit  to  bave  declared 
exempt  a  certain  proportion  of  the  prop- 
erty which  was  assessed,  on  the  ground 
that  eame  was  exempt  from  taxation. 
The  assessment  is  not  otherwiae  qoes- 
ttoned.  The  correctness  of  the  assessment 
Is  not  raised.  The  Judge  correctly  mled. 
however,  that  the  objection  went  to  the 
effect  of  the  evidence  only.  The  proof  of 
tender  fails,  for  the  reason  that  It  only- 
shows  an  offer  of  one-fourth  of  the  taxea 
which  were  claimed  against  the  saw  and 
planing  mill.  Judgment  affirmed. 


Tennkt  v.  Abraham.  (No.  10,777.) 

{Supreme  Court  ttf  LmtUUma.  Feb.  ft,  189L 
48  Lb.  Ann.) 

FoBBOLosnBS  or  Mobtoaos— BxTSHsioa  or  Tm 
— Fabol  Bvidincb. 
1.  In  an  Injuuotion  salt  sgainst  a  seizure  sad 

Mle  ot  mortg^ffed  property,  no  evideooe  ot  an 
affreament  to  sront  time,  of  date  prioc  to  that 
of  Uie  note  and  mortgage  sougbt  to  oe  foreclosed 
is  sdmiMlble  to  vary  or  oontradlot  the  same,  la 
the  absenoe  of  allegstlou  of  fraud,  or  error. 

3.  CoQversatioDs  between  the  parties,  explan- 
atory of  the  purpose  and  object  ca  the  acts,  era 
iikewlae  iDaamiuible. 

8.  Evideooe  as  to  a  promise  or  agreemoDt  on 
the  part  of  the  mortgagee,  since  the  exeoutiou  of 
the  act  of  mortgage  to  grant  time.  Is  Inadmissl* 
ble.  In  the  absence  of  aay  avanaent  to  that  aftSofc 
In  the  plaintiff's  petition. 
(^UohiM  by  the  Court.) 

Appeal  from  district  court,  pariah  of  £«a 
Fourche;  Bbattir,  Judge. 

E.  A.  O'SuUiYHD.,  tor  appellant. 

It  Is  not  necessary  to  use  In  rlvll  plead- 
Ing»  the  words  "fraud, "  "error."  If  tho 
allegations  of  the  petition  tend  to  show 
fraud  and  error,  evidence  In  support  of  the 
allegatloDS  will  be  admitted  to  prove 
them  as  though  the  words  "fraud,"  "er^ 
ror,**  were  used.  Moak,  Van  tdantv.  PI.; 
Bliss,  PI.  811. 

Zr.  P.  Ca,inouett  for  appellee. 

The  authentic  act  makes  full  proof  ol 
all  that  is  con  talned  in  It.  against  the  con- 
tracting parties,  etc.  An  Injunction  with- 
out bond  will  not  Issue  under  paragraph 
4  of  article  789,  Code  Prac,  on  an  allesca- 
tion  of  a  granting  of  time  prior  to  the 
dateol  the  authentic  act.  The  article  re- 
fers to  a  granting  of  time  anbsequentiy  to 
the  date  ol  the  act.  All  prior  atipula- 
tlons  relating  to  the  subject  of  a  contract, 
not  embodied  In  the  authentle  act  evt- 
dencing  the  contract,  are  presamed  to 
have  been  abandoned  by  the  contracting 
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parties.  Parol  evlttenre  la  Inadmissible  to 
contradict,  vary,  extend,  or  explain  an 
aatbentlc  act,  in  the  abseoiw  of  any  aver- 
ment of  fraud,  error.anblKaUy.orthe  llk(*. 
No  one  wni  be  permitted  to  prove  that 
vhieh  be  baa  not  alleged.  Damages  will 
not  be  awarded  by  aopreme  conrt  for  a 
purely  frlToloos  appeal. 

Watkinb,  J.  The  plaintiff's  case  Is  an 
InJonctioD  witlioat  bond,  obtained  onder 
the  provMouB  of  article  788  of  the  Code  ut 
Practice,  aftainat  the  detmdant's  execu- 
tory proeeetllBga  la  the  torenloeare  of  & 
Bpedal  mortgage  on  plalntlfTs  one-«iglith 
Interest  In  tbe  Ravenawood  plantation. 
Tbe  defendant's  cunnael  obtained  an  or- 
der under  the  pruvlRlons  of  artlclo  741  of 
the  Code  of  Practice,  requiring  plaintiff  to 
prove  the  truth  or  bis  averroenta,  dee  his 
Injanctkm  wovld  be  dissolved;  and  he 
filed,  eontMnporaneonriy  therewith,  a  per> 
enptovy  exception  to  plalntllT's  suit,  on 
the  groond  tbat  It  Is  not  t^er^n  stated 
that  tbe  time  allied  to  have  been  grant- 
ed him  was  subseqtMit  to  the  date  of  exe- 
eotlon  of  tbenote  and  mortgafte  on  which 
61a  setaore  and  sale  are  baaed,  and  that 
neb  an  BTermoit  la  enenttal  to  such  a 
■olt.  Tbe  rale  and  exception  were  tried 
at  the  same  time,  and  sustained,  and  tbe 
role  waa  made  absolute,  and  from  tbe 
Jndgment  dtraolvInK  plataitlira  Injnnctiwa 
he  baa  appealed.  Tbe  note  and  mortgag*« 
Rongbt  to  be  foreclosed  bear  date  Jone  14, 
1888,  and  tbe  note  was  made  payable  on 
tbe  let  ol  Jasuary,  18B0.  From  tbe  gen- 
eral tenor  of  the  act  It  appears  to  be  a 
liquidation  and  eettlenrat  of  plalntllPs 
ODiatandlng  Indebtedness  to  the  defend- 
ant, the  consolidation  of  all  previous  in- 
debtedness Into  one  obligation  to  which 
la  given  a  future  date  of  maturity,  and  its 
Becnrtty  evidenced  by  a  new  niortgage. 
The  grounds  of  plaintiffs  Injunction  are 
that  Abraham,  tbe  defendant,  entered  in- 
to a  written  agreement  witb  falm  and  oth- 
er co-owners  nf  the  Raveoswood  planta- 
tion on  the  12th  of  fcieptember,  1888,  In 
wblch  he  bcnnd  and  oblifrated  himself  not 
to  enforce  any  of  tbe  Indebtedness  of  said 
parties  for  a  term  of  three  years;  that 
plaintiff,  at  that  time,  owed  the  defendant 
two  notes,  uamdy,  one  for  (1,8(19.64,  dat- 
ed SSth  of  March.  1A88,  and  the  other  for 
S5.685,  dated  »th  of  May,  1H88,  both  ante- 
dating said  agreement;  that  those  notes 
were  given  for  advances  on  his  Interest  in 
the  Ravenswood  plantation;  that  those 
veie  the  notes  which  evidenced  the  In- 
debtedness which  In  made  mention  of  In 
tte  agreement  of  tbe  13th  of  September, 
1888,  and  that  same  was  not  thereafter  In- 
OMsed,  bnt  was,  on  the  contrary,  dlmln- 
lahed;  that,  tor  the  parpoae  of  llQuldatlnfr 
plaintiff's  Indebtedness  to  Abraham,  and 
to  carry  Into  effect  the  terms  of  the  con- 
tract (rf  September  12, 1888,  he  acknowl- 
ediced  himself  Indebted  In  the  sum  of 
91,094.43,  In  full  of  all  dues  and  demands 
open  the  two  nbove-mentioned  collateral 
obHgatlona  for  crop  advances,  and  gave 
anote  payableon  the  1st  of  Jannary.  1890; 
that  by  entering  Into  this  contract,  and 
the  execution  of  said  note  and  mortgage, 
HwBs  not  bis  Intention  to  waive  and  re- 
Knme^  and  tliftt  be  did  not,  aa  matter  of 
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fact,  waive  or  renounce  the  aen>ement  n* 
^ptouiber  12,  1888.  but  tbat,  on  tbe- 
contrary,  "  tbe  acknowledgment  waa> 
made  with  tbe  express  purpose  and  Intent 
of  facilitating  the  sale  of  said  plantatloor 
of  enabling  tlie  said  Abraham  to  buy  li» 
the  whole  thereof,  of  reselliug  to  [hi(u> 
your  petitioner  his  interest  therein  at  the- 
price  acknowledged  to  be  due  by  him,, 
—all  according  to  tbe  agreement  of  th» 
13th  of  Heptember,  1888;  that  no  part  oT 
said  note  Is  dus  or  exigible,  payment 
thereof  being  extended  to  one,  two,  anci 
three  years  aftsr  his  share  of  said  planta- 
tion had  been  bought  In  by  Abraham,  an± 
resold  to  your  petitioner. "  He  a  vers  that 
this  agreement  bas  not  been  kept  by  Abra- 
taam.and  that  he  has  tailed  and  refused 
to  carry  out  same.  It  may  be  well  to- 
prenlse  here  that  the  agreement  of  Sep- 
tember 13,  I8H8,  Is  tbe  same  one  that  was 
Involved  In  tbe  suit  of  Penoullh  v.  Abra- 
ham. 42  X^a.  Ann.  m  7  Sooth.  Rep.  SSft.  In 
which  the  principal  question  was  whetlin- 
plalatltls,  one  of  whom  Is  tbe  plaiotUT 
here,  were  entitled  tothe  time  therein  stlp- 
alated.  Tbe  con  tentlon  of  the  defendant: 
Abrabara  In  tbat  suit  was  that  the  prlnd-- 
pal  object  of  all  parties  to  tbat  agroement^ 
was  tbe  elimination  of  Mrs.  Broussanl'at 
undivided  Interest  In  the  Ravenswood- 
plantation,  aad  Its  acquisition  by  (blm>f 
Abraham;  tbat.  In  order  to  accompllsl»' 
tbat  object,  a  partition  suit  was  deemed< 
expedient  and  advisable,  and,  as  the  par- 
tiea,  Pmouilh.  tutor,  and  the  ptulntlir 
herein,  were  necessary  parttea  to  such  a 
suit,  he  consented  to  pnrcba«e,  at  parti- 
tion sale,  the  whole  plantation  nt  a  prle» 
tobeagnsedupon,  and  to  Immeillatdy  selk 
back  to  tlw  said  parties  their  "respective 
Interests  for  a  price  equal  to  [their]  re- 
spective indebtedness,  *  •  •  said  price 
to  t>e  payable  In  three  equfU  Installments, 
maturing,  respectively,  at  one,  two,  and 
three  years,  with  Interest  at  eight  per 
cent,  from  date ;  **  that,  beeanse  he  had  ior 
fact  purchased  tbe  Interest  of  Mrs.  Broos- 
sard  at  execution  sale  In  his  own  execu- 
tory proceedings  agatnRt  her.  the  terms  oF 
eald  agreement  were  not  In  force,  and  be* 
was  entitled  to  forenluse  the  plalntltt  here- 
in, and  other  signers  thereof.  We  helc^ 
that  bis  contention  waa  wroneous,  and' 
maintained  tbe  agreement  on  the  gronncK 
that  the  signers  of  the  agreement  Joined^ 
Ahraham  In  the  proposed  partition  antt. 
In  which  a  final  judgment  was  rendered*, 
underwblchthe  defendant  cunid  have  pur- 
chased; and  the  fact  that  he  had  really 
expropriated  the  Interest  of  Mrs.  Brous- 
sard,  under  his  exef;utory  proreedlngs, 
made  no  practical  difference,  aa  the  sam» 
object  was  attained,  and  tbe  relative  posi- 
tions of  the  parties  was  maintained.  It 
was  on  this  theory  that  we  perpetuated 
the  plaintiff's  Injunction.  lu  that  suit 
there  was  no  reference  made  to  the  acta* 
herein  enjoined. 

Having  stated  the  grounds  ot  conten- 
tion In  the  former  case,  and  tbe  grounda- 
ot  plaintiff's  Injunction  in  this,  we  are 
called  upon  to  cotiKlder  the  rulings  of  tbe- 
Judge  beluw  In  rejecting  certain  evidence- 
offered  by  the  plalutlff  for  the  purpose  of 
Identifying  the  two  transacuons,  and^ 
which  are  set  out  In  three  bills  of  excep> 
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tloDB  reserved  bT  plaintiff's  coansel ;  the 
result  of  which  rnilngs  was  the  reJecUoD 
of  plaintiff's  demanibi,  and  the  dlasolntlon 
of  his  Injanctlon. 

The  first  bill  of  exceptiom  relate*  to  the 
r^ectlon  of  the  agreement  of  September 
1S.18HK,  to  the  introdoctlon  of  which  In 
evidence  defendant's  coansel  objected,  on 
the  grounds:  (1)  That  no  evidence  of  an 
aKreement  to  grant  time,  ol  date  prior  to 
the  date  of  the  note  and  mortgage  soaght 
to  be  foreclosed,  is  admissible  to  vary  or 
contradict  the  same  in  the  absence  of  alle- 

fatlons  of  fraod  or  error  In  the  execution 
bereot;  (2)  that  an  agreement  relied  up- 
on to  support  an  Injunction,  granted 
without  bond,  cannot  be  admitted  In  evi- 
dence, if  It  Is  unteiiortn  date  to  the  act 
enjoined.  Primarily,  the  act  of  mortgage 
Imports  complete  verity,  It  being  authen- 
tic In  form.  Its  object,  apparently,  wae 
to  aecore  the  payment  of  the  note  which 
ii  therein  described  aa  maturing  on  the 
list  day  of  January,  llt90,  unconditionally. 
The  paraphed  note,  which  Is  annexed  to 
the  executory  proceedings.  Is  of  the  same 
tenor  and  effect.  The  date  of  the  note 
and  mortgage  is  Jane  14,  l$8tt,  and  the  no- 
tary's paraph  la  ol  same  date,— more  than 
nine  months  subsequent  to  the  date  of  the 
agreemoit.  In  the  absence  of  any  allega- 
tion that  this  note  and  mortgage— which 
«entesBedly  represent  the  balance  then  due 
by  the  plaintiff  to  Abraham— were  execut- 
ed In  error  on  the  part  of  plaintiff,  or  pro- 
cured to  be  executed  thn>agh  the  fraud  of 
tbe  defendant,  and  to  the  Injury  of  the 
plaintiff,  It  is  impossible  to  discover  the 
admissibility  of  the  rejected  eridmce,  or 
what  value  could  be  given  to  it.  If  It  were 
Admitted  and  considered  as  evidence.  The 
very  glnt  of  plaintiff's  injunction  Is  that 
Abraham  Is  proceeding  to  foreclose  his 
mortgage  In  the  face  of  his  agreement  to 
give  htm  one,  two,  and  three  years' time; 
or.  Id  other  words,  before  tbe  maturity  of 
plaintiff's  indebtedness.  In  effect,  the 
plaintiff's  position  is  that  the  note  and 
mortgage  were  intended  to  carry  out,  and 
not  to  novate  or  extinguish,  the  agree- 
ment uf  the  12th  of  September,  18U8.  He 
Affirms  this  to  have  been  his  purpose  and 
Intention  In  executing  the  note  and  mort- 
gchge.  If  that  be  true,  he  was  unfortunate 
in  making  himself  a  party  to  an  act, 
which  so  u  tterly  failed  to  express  web  an  In- 
tention and  purpose.  The  plaintiff's  pe- 
tition falls  to  aver  that  the  defendant  was 
aware  of  such  being  his  Intention,  or  that 
be  knew  of  such  being  his  Intention,  and 
fraudulently  procured  Its  suppreRslon 
and  concealment.  On  this  ground  alone 
we  are  of  opinion  the  Judge  below  should 
have  rested  his  r^ection  of  plalntirr's  evi- 
dence; for,  on  the  second  ground,  his  rul- 
ing was  erroneous,  because  thn  paper  of- 
fered In  evidence  was  the  identical  one 
thatts  referred  to  in  plalDtiff's  petition. 
If  the  allegation  of  tbe  petition  stated  a 
cause  of  action,  the  proof  corresponded 
therewith.  Whether  the  suit  cuuld  be 
sustained  on  proof  of  the  grounds  alleged 
la  a  different  question. 

The  second  bill  of  exceptions  relates  to 
the  rejection  of  certain  conversatlonB  al- 
lepe<l  to  have  taken  place  between  plain- 
tiff and  defendant,  aa  to  what  was  the 


purpose  and  object  ctf  tbe  transaction  and 
settlement  between  them,  and  which  took 
the  shape  of  tbe  note  and  mortgage  onder 
consideration.  From  what  has  Just  been 
said  in  passing  on  the  first  bill  of  exeei)- 
tions,  and  our  concloslon  In  reference 
thereto.  It  Is  clear  that  the  proffered  evi- 
dence was  properly  refused. 

The  third  bill  of  exceptions  relates  to 
certain  testimony  In  referenceto  defendant 
having  granted  time  to  the  plaintiff,  sub- 
sequently to  tbe  exerutlon  of  the  note  and 
mortgage.  This  testimony  was  objected 
toon  twogronnds:  (1)  That  there  was  no 
allegation  to  that  effect  In  tbe  petition; 
and  (2)  the  agreement  of'  the  12th  of  Sep- 
temtwr,  lifSS,  having  been  mjected,  and 
not  allowed  to  b^  Introduced  in  evidence, 
no  parol  evidence  relating  to  it.  ur  the 
same  subject-matter,  was  admissible. 
These  objections  were  correctly  sustained 
on  elementary  principles  of  evidence.  In 
the  absence  of  all  evidence  showing,  or 
tending  to  show,  that  tbe  act  ol  mort- 
gage and  note  were  Intended  to  consum- 
mate and  carry  out  the  agreement  of  Sep- 
tember 12, 1888.  and  this  object  not  ap- 
pearing from  an  Inspection  of  the  acts 
themselves,  it  Is  manlfesst  that  tbe  Judge 
a  qaa  bad  no  other  alternative  than  to 
make  defendant's  role  absolute,  and  dis- 
solve plaintiff's  Injunction.  In  this  court 
the  defendant  and  appelleo  has  filed  an 
answer  to  the  plaintiff's  appeal,  and 
prayed  for  an  allowance  In  his  favor,  as 
damages  lor  a  frivolous  appeal.  Inne- 
mucli  as  tbe  suit  was  not  decided  on  evi- 
dence adduced,  but  Judgment  went  In  fa- 
vor ol  d^endant,  because  ul  the  rejection 
and  disallowance  of  platntltrs  evidence, 
as  to  the  correctness  of  which  the  plain  tiff's 
couns^  may  have  entertained  ditnbts.  we 
are  of  opinion  that  no  damages  shonld  be 
awarded.  The  act  of  mortgagestipnlateH. 
6  per  cent,  attorney's  fees,  and  the  note 
bears  8  per  cent,  interest.  That  will  suffice 
In  this  case.  Judgmmt  affirmed. 


Statr  v.  Ghkbn.  (Mo.  10,771.) 

(Suprane  Court  of  Louitiana.  Hareh  9, 1801. 

4a  La.  Aon.) 

BoiaioaiKo  JcHT —  CHAU.SXGKS— CoimaDAifcs — 
Abrbbt  op  Jodqiuxt. 

1.  Where  the  proote-veriNiI  of  the  drawing 
of  the  Jury  shows  that  the  aots  ot  the  Jury  com- 
mtssioners  were  ia  aocordaooe  with  Act  No.  44 
ol  1S77,  It  is  sufficient.  It  is  not  necessary  that 
the  procis-verbal  should  contain  tbo  evidence 
upon  which  their  acta  are  based.  WTiere  the 
proc^-verbal  shows  that  the  ]urors  were  select- 
ed from  qualified  voters,  it  is  sulBcient.  That 
some  of  the  jurors  drawn  are  not  ijualifled  Is  not 
good  grounds  for  setting  aside  the  panel. 

a.  Where  the  Jury  cooimisfiioners  draw  the 
jury  Id  a  room  adjoining  the  clerk's  office,  and  it 
opens  into  it,  and  is  a  part  of  the  office,  this  is  a 
compliance  with  Act  4i  of  1S77. 

S.  The  granting  of  contlnnancos  In  criminal 
cases  is  a  matter  within  the  sound  discretion  of 
the  trial  Judge,  and  will  not  be  interfored  with 
by  this  court,  unlesa  a  msmlfest  injuslice  has 
been  done. 

4.  It  is  a  matter  within  the  discretion  of  the 
trial  Judge  to  order  the  summoning  of  talesjurors 
in  advance  of  the  trial. 

B.  When  the  accused  challenges  a  Juror  for 
cause,  which  is  overruled,  and  then  ohallenges 
him  peremptorily,  when  bis  cballongcs  have  not 
been  exhausted,  he  la  not  aggrieved  by  the  deols- 
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loa  of  ae  oooTt,  ud  hM  mflared  no  Injnrr,  as 
tto  tnor  did  BOtjpartfiripata  In  the  trial. 

&  A  BioUoa  fir  s  new  trial,  ■Imply  that  the 
Terdlet  is  eontnxr  to  the  law  and  the  eridenoe, 
will  not  be  oonaidered. 

7.  Motiona  in  arraat  «f  Judgment  only  can  be 
OMBidmd  when  then  are  errora  patent  on  the 
&oe  of  the  record. 
(SyUabtu  by  the  Court.) 

Appeal  from  diatrtct  court,  parish  ol 
JalhiBon;  Bo«t,  Jadgp. 

B,  N.  Omatler,  for  appellaot. 

W.  H.  Rogers,  Atty.  Gen.,  for  the  State. 

Whether  or  not  the  trial  Jadge  ehall  or- 
der tales  jarora  In  advance  for  a  gl^en  day 
and  case  Is  a  matter  entirely  within  his 
dlecrfftion.  **  Where  a  challenge  for  cause 
Is  oTerruled,  and  the  accased  challenges 
the  saue  person  peremptorily,  the  accused 
Is  &ot  a^riered  by  the  decision  of  the 
eonrt  It  nn  peremptory  challenges  were 
not  exhausted  when  the  panel  was  filled." 
Challenge  is  a  right  to  reject,  not  select. 

Ann.  41;  Knu.  Cr.  Dlq.  2U2.  A  mo- 
tion for  a  new  trial  on  the  ground  that 
the  verdict  Is  contrary  to  the  law  and  the 
evidence  will  not  be  considered  by  this 
«ODrt.  Motion  in  arrest  of  Judgment  only 
appllea  to  errom  apparent  on  the  lace  of 
the  record. 

IfcENKBT.  J.  The  defendant  was  indict- 
ed for  marder,  tried,  and.  on  Che  return 
by  the  Jury  of  an  unqualified  verdict  of 
guilty,  sentenced  to  be  executed.  He  has 
appealed.  His  defences  are  (1)  motions 
to  qnash  the  indictment  and  set  aside  the 
panel,  both  of  which  are  based  on  the 
same  facts;  (2)  a  motion  to  draw  and 
summon  additional  Jurors,  which  vas 
overruled;  (3)  thathehad  not  beenserved 
with  a  list  of  Jurors  who  were  to  pass  up- 
on his  case  two  entire  days  before  the 
trial;  (4)  the  denial  of  his  motion  for  a 
contlnaance;  (5)  that  the  tales  Juror 
Philip  Pierce  was  not  a  qualified  Juror;  (6) 
the  denial  of  his  motion  In  arrest  of  Judg- 
ment; (7)  the  overruling  of  a  motion  for 
anew  trial;  and  (8)  an  objection  to  the 
«harge  to  the  Jury. 

1.  It  is  urged  In  the  motions  to  quash 
the  Indictment,  and  to  set  aside  the  Jury, 
that  two  of  the  Jury  commissioners  who 
assisted  in  drawing  the  Jury  were  disquali- 
fied, the  first  fur  havlnx  accepted  the  office 
ofschuol  director  after  hln  appointment 
as  JoT7  commissioner,  and  the  second  on 
acconntof  not  being  a  dtlsen  of  the  United 
States.  The  office  of  school  director  was 
acr^ited  by  the  Jury  commissioner  before 
bis  appointment  to  the  latter  position. 
He  was  appointed  leree  Inspector  by  the 
board  of  commlsslonets  of  thePontvhar- 
trdn  leree  district.  This  isnotan  "office," 
within  the  meaning  of  the  constitution. 
He  held  no  appointment  from  the  state. 
The  Jury  commlsslouer  Weeks  was  a  nat- 
uralised eitlcen  of  the  United  States  when 
appointed  to  the  office  of  Jury  commlsBlon- 
«r.  Both  grounds  are  untenable.  The 
second  ground  Is  that  the  Jury  commls- 
slonets  did  not  draw  the  Jnryfrom  all  per- 
sons residing  In  the  parish,  as  the  list  was 
made  from  qualified  voters  alone,  to  the 
exclusion  of  all  other  persons  duly  quali- 
fied. Section  4  of  Act  44  of  1S77  directs  the 
Joiy  eommlaslon  to  select  the  nam*»  from 
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persons  qualified  as  Inrora  nnder  the  act. 
Section  1  of  the  act  defines  the  qualifica- 
tion of  a  Juror  "to  be  a  clclsen  and  a 
bona  atle  male  resident  of  the  parish  In 
and  for  which  the  court  la  to  be  bolden, 
for  one  year  next  preceding  each  service, 
not  .under  interdiction  or  charged  with 
any  infamous  crime  or  offense  punishable 
by  hard  labor."  The  accused  has  failed 
to  show  that  the  Jury  was  not  legally 
qualified.  The  objection  Is  that  the  Jury 
was  drawn  from  the  qualified  voters  of 
the  parish.  The  act  does  not  dlrsct  from 
what  source  the  commission  shall  obtain 
Itsknowledgeof  qualified  jurors.  Tbetact 
of  selecting  Jurors  from  the  qualified  vot- 
ers of  the  parish  does  not  show  that  any 
particular  class  of  persons  was  excluded 
from  the  Jury-Ust.  On  the  contrnry.  It  Is 
the  beet  evidence  that  the  intentlnn  of  the 
commission  was  not  to  exclude  any  class. 
It  Is  to  be  presumed  that  the  names  of  all 
dtlsens  of  the  parish  who  are  qualified  to 
serve  as  Jurors  are  to  be  found  among  the 
voters  of  the  parish.  He  also  urges  that 
there  Is  nn  eriuence  that  prior  to  and  at 
the  drawing  of  the  Jury  the  veaire  box  con- 
tained the  names  of  800  gooil,  competent 
men  taken  from  all  persons  residing  In 
the  parish  having  the  necessary  qualfflca- 
tldns  of  Jurors;  that  there  to  no  evidence 
in  the  procda-rerbal  ol  the  drawing  of  the 
Jury  of  the  number  of  the  names  of  dead 
or  disqualified  Jurors  and  the  number  of 
thfMe supplemented;  that  the  procda-rer- 
ha/ contains.  Instead  of  facts,  cuncluelona 
of  law.  Section  4  of  Act  44  of  1877  reqaires 
the  names  of  300  Jurors  originally  deposit- 
ed In  the  ventre  box  to  be  kept  up  to  that 
number,  by  the  placing  therein  the  names 
of  qualified  furors  to  replace  those  who 
have  died,  removed  from  the  parish,  be- 
come exempt  ordlsquallfled.  The  procSs- 
verbal  shows  that  the  Jury  commissioners 
"erased  from  the 'general  venire'  list  the 
names  of  such  persons  as  having  served  as 
Jurors  at  the  last  term  of  court,  as  well 
as  the  names  of  others  on  the  list  who  are 
known  to  have  died  or  removed  from  the 
parish,  or  become  disqualified  to  serve  as 
Jurors  since  their  names  were  entered 
thereon,  and, said  names  havlog  been  tak- 
en from  t^e  general  ventre  book,  the  com- 
missioners then  supplemented  the  general 
venire  list  and  the  ballots  in  the  box  with 
names  of  the  same  number  of  good  and 
competent  men,  the  qualified  voters  of  the 
pariah,  as  have  been  taken  from  the  bf>x 
and  erased  from  the  list,  after  which  the 
Jury  commissioners  drew  from  the  gen- 
eral ven/re  box  one  name  at  a  time,  and, 
according  to  law,  cue  hundred  anri  ten 
names."  This  proeba-verhat  is  in  accord- 
ance with  the  provisions  of  Act  44  of  1877. 
It  states  the  acts  of  the  commissioners  as 
required  by  said  act.  It  was  not  neces- 
sary that  the  Jury  commlsslun  should  em- 
body In  the  procds-verbal  the  evidence 
which  was  the  basis  or  their  acts.  There 
were  300  names  originolly  cuntalned  In 
the  box.  This  number  must  be  presumed 
to  be  in  the  box  from  the  act  of  the  Jury 
commissioners  when  they  first  drew  the 
Jury,  within  30  days  after  thetr  appoint- 
ment. I'he  proems-verbal  shows  thot  the 
number  of  dead,  removed,  and  dlsqualt- 
fied  and  exempt  jurors  on  the  original  list 
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was  HUpplemeoted  by  an  equal  aamber  ot 
qaallfled  iarora,  tbas  keejilng  tlie  Dumber 
to  800.  Tbe  last  obJectloQ  to  the  manner 
of  drawing  tbe  Jnry  la  that  tfaft  eomml^ 
alonera  tailed  to  meet  and  draw  tbe  Jury 
in  tbe  clerk's  office  proper,  bat  met  and 
drew  tbe  Jary  In  the  fire-proof  vanlt  o(  tbe 
clerk's  office.  This  vault  la  a  part  ot  the 
clerk's  office,  with  two  windows,  and  as 
well  lighted  aa  tbe  main  room,  and  aBords 
the  aame  facllltlM  tor  drawing  the  Jury  as 
other  parts  of  the  office.  There  was  free 
access  to  tbla  room,  tvbich  communicated 
with  the  main  room,  and  no  one  was  ex- 
cluded from  It  durins  the  drawing  ol  tbe 
Jury.  As  the  room  was  a  part  of  tbe 
clerk's  office,  and  the  Jury  commission  were 
not  secluded  therein,  tor  any  Improper 
purpose  connected  with  tbe  drawing  of 
the  Jury,  the  law  was  compiled  with. 
Tbeae  objections  of  tbe  defmdant  to  tbe 
drawing  of  the  jury, except  asto  the  qaali* 
flcatioua  of  the  jury  commissioners,  are 
disposed  of  by  section  10  of  Act  44  of  1877, 
tbe  defendant  having  failed  to  ^bow  that 
some  fraud  bas  been  practiceii  that  would 
work  him  a  great  and  Irreparable  injorj. 

2.  The  defendant,  alleging  that  out  of 
the  SO  Jurors  drawn  for  tbe  week  in  which 
be  was  to  be  tried  only  2Sl  Jnrom  bad  ap- 
peared, moved  the  court  to  have  druwn 
and  summoned  80  additional  Jurors  tor 
the  second  and  third  weeks  of  the  term. 
This  motion  was  denied.  This  matter 
was  within  the  discretion  of  the  court. 
It  related  to  the  ordw  and  discipline  of 
tbe  court,  and  we  will  not  interfere  with  It. 

8.  The  ddendant  was  served  with  a  list 
of  tbe  lurora  two  entire  days  before  his 
trial.  Tbe  casewas  continued  for  the  pur. 
pose  uf  uUowIng  the  two  full  days  to  run. 

4.  The  granting  ot  an  order  to  continue 
tbe  case  was  within  tbe  sound  discretion 
of  tbe  court.  Tbe  facts  alleged  In  tbe  ap* 
plication  did  not  warrant  the  granting  of 
tbe  order.  We  have  repeatedly  beld  that 
in  criminal  eases.  In  matters  of  continu- 
ances, tbe  court  will  not  Interfere  with 
the  discretion  vested  in  the  trial  judge, 
unless  the  ruling  complained  of  Is  mani- 
festly unjust.  State  v.  Johnson,  86  La. 
Ann.  853;  State  v.  Clark,  87  I.a.  Ann.  128; 
State  V.  Wilson.  88  La.  Ann.  262;  State  v. 
Primea  uz.  89  I<a .  A  nn .  673, 2  So  u  tb.  Rep.  428. 

6.  The  juror  Philip  Pierce  was  not  qoaU- 
fled  to  serve  as  a  Juror.  He  was  puremi>- 
torily  challenged  by  tbe  defendant,  before 
be  had  exhausted  his  challenges,  and  did 
not  serve  on  the  Jury.  Tbe  defendant 
suffered  no  Injury  in  his  having  been  sum- 
moned as  a  tales  Juror. 

6.  Tbei-e  are  no  errors  patent  on  the 
face  of  tbe  record.  Therefore  tbe  motion 
In  arreat  of  Judgment  was  property  over- 
ruled. 

7.  The  motion  for  a  new  trial  is  that  the 
verdict  was  contrary  to  the  law  and  tbe 
evidence.  There  is  nothing  In  tbu  motion, 
and  there  is  no  evidence  Introduced,  and 
we  cannot  therefore  take  any  notice  ot 
this  plea. 

».  The  special  chaise  asked  for  by  the 
accused  was  allowed.  He  excepted  to  tbe 
general  charge  that  It  was  "Insafficient, 
and  not  full  enough."  We  are  nut  ad- 
vised ot  any  errors  In  the  charge.  Tbe 
counsel  for  the  defendant,  who  was  ap- 


pointed by  the  court  to  d^eod  Mm,  ear- 
nestly appeals  for  Uie  reranal  of  tbe  ten- 
tence  and  verdict,  on  tbe  anthorlty  of  the 
ease  of  State  t.  Ounter,  80  La.  Ann.  640, 
(decided  by  our  predecessors.)  That  ease 
was  exceptional.  The  decree  rendered 
therein  was  evidently  Induced  by  the  be- 
lief entertained  by  the  court  thut  the  de- 
fense of  the  accused  had  been  neglected, 
and  that  be  had  a  good  defense,  which 
bad  not  been  urged.  No  soch  reasons  can 
be  urged  In  this  vase.  Tbe  acensed  has 
been  ably  represented  by  the  counsel  ap- 
pointed to  defend  Mm.  The  record  shows 
his  seal  and  ability.  No  possible  defease 
has  been  overlooked.  Judgment  afflrmed. 

Urion  Nat.  Bank  of  Nbw  Oblbam  t. 
Evans.  (No.  10,784.) 

(Suanvme  Court  of  LoiOsUma.  llandi  0^  1891. 

48  La.  Ana.) 

FBESORIFTIOM— INTSBKUPTIOIT— EvIDSNOS. 

1.  Freecrlption  U  interrapted  whenever  tbe 
debtor  makes  aoknowled^oeat  of  the  right  «f  tha 
persons  whooa  right  it  aiffects. 

a.  Verbal  sdmowledpnent  Intemipts  pre- 
sorlption  before  the  same  has  actually  acemed, 
but  the  aoknowledKnumt  aust  be  unequivocal, 
and  a  olear  aaknowledgmant  of  tiw  right 

OK  AFFUOATIUH  Km  HSW  IKUIt. 

8.  Jl  the  defendant  otitained  inunonity  from 
the  annoyuice  of  liii  creditors  by  ^>eolaUy  invok- 
luff  his  mortgage  IndebtedDan,  the  opporttmitr 
will  be  siren  to  prove  the  aokoowleaipaeat  1^ 
admissihle  eviddice,  to  asoertain  wlietfaec  pm- 
■oription  has  been  interrupted. 

(^Hobus  by  Oit  Court.) 

Appeal  from  dlatrtct  court,  partsb  oC  St. 
Helena;  Bramb,  Judge. 

Carhtoa  Hunt,  for  appellant. 

The  promissory  note  in  suit  having  been 
given  In  pledge,  and  being  actually  now- 
in  pledge,  aa  collateral  secnrity,  prescrip- 
tion cannot  run  on  tbe  note.  Possesidon 
of  the  pledge  by  the  plaintiff  Is  a  constant 
recognition  of  defendant*sdebt,and  which 
prevents  prescription  even  from  beginning 
to  run.  42La.  Ann.  788.  78oHtb.  Rep.  76U. 
Aside  from  the  foregoing,  the  case  Is  witb 
the  plaintiff.  The  evidence  shows  inter- 
ruption of  prescription.  Verbal  acknowl- 
edgment by  the  debtor  is  Interrnptlve  of 
prescription.  If  made  b^ore  tbe  aame  haa 
actually  accrued.  Rev.  St.  1870,  5  2821 ;  31 
La.  Ann.  188 ;  21  La.  Ann.  742 ;  28  La.  Ann. 
786  ;  2  Hen.  Dig.,  p.  1224.  No.  1,  Should 
the  evidence  for  pialntllf  be  deemed  lusufli- 
cient,  the  court  will  grant  a  new  trial 
where  the  record  dlsclnses  tbe  existence 
of  newly-discovered  evidence,  but  which 
was  entirely  unavailable  to  plaintiff  In  the 
court  below. 

8,  D.  Ellia  and  J.  H.  Stone,  tor  appellee. 

(1)  Where  teetlmonyis  confllctlng.great 
weight  is  attached  to  the  opinion  of  the 
trial  Judge,  who  heard  the  witnesses,  ana 
knew  them.  (2)  Where  (uknuwledgments 
are  relied  upon  to  Interrupt  prescription, 
the  law  requires  the  proof  to  be  specific 
and  exact  in  all  particulars.  Tagne  and 
Indefinite  or  conditional  statements, 
where  no  amount  Is  mentioned,  and  noth- 
ing absolute  Is  said  or  promised,  are  not 
sulflcient  to  Interrupt.  (3)  Wbentbecon- 
slderation  of  a  mortgage  note  Is  advances 
to  be  made  after  ita  date,  the  note  and 
mortgage  will  be  beld  rather  us  security 
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tor  the  tntare  advanreci,  and  not  the  evi- 
dence of  D  aubstating  debt.  (4)  The  tme 
Buiount  due  on  such  a  note  can  ooly  be 
determined  when  the  accounta  between 
the  partlea  are  aettled,  and  the  final  bal- 
iiit<«ifi8truefe.  (6)  In  thla  caae  no  aneta 
flntl  arronnt  haa  ever  been  adjaated,  and 
It  vaa  ImpoHfflble  for  defendant  to  ac- 
kti.ivrlerlKe.  Thla  Rult  la  on  the  note.  (6) 
A  holder,  tho'jf^b  before  maturity,  occu- 
])!es  DO  better  position  than  the  original 
ItH>i!)#.  when  Informed  that  unadjuated 
niiiltleci  are  due  the  maker  at  the  time  of 
the  transfer. 

BREirx,  J.  The  plaintiff  bronght  atiit 
Tin  nrdfauriu,  May  10,  1x90,  axainflt  the 
defendaTit  on  a  pronilaaory  not«>  of  which 
belli  the  malter,  for  theamuuntof  $3,173.88, 
vltti  lutemtt  frow  maturity,  dated  March 
6, 1NH4,  and  madn  payable  on  the  2&tb  day 
lit  Dfinsniher  nt  that  ynar  tu  the  order  of 
E  M.  Hu^an  ft  Co.,  and  mrured  aa  to  Ita 
fiaymnnt  by  niortffaKe.  No  payment  wua 
lUHde  on  the  note  aubaequent  to  January 
fi,  On  that  day  the  anm  nt  •<f57.70 
wan  paid  on  acfount.  It  waa  at  the  time 
held  by  theUiilonNatlonal  Bank, to  whom 
11  waa  trauRferred.  The  defendant  exc^jt- 
ed  to  plaititlfTa  demand,  and  eapeclnlly 
pleaded  prewriptlon  of  fln  years.  The 
caae  wai-i  t  ried  on  tbe  SMh  of  Ortober,  1890, 
on  tbe  exception  of  preaeilption.  After 
trial,  there  waa  Judgment  anatalnlng  the 
pi«>iitiou.  A  motiim  for  a  new  trial  waa 
orerruled.  From  the  Judgment  plaintiff 
obtblnpd  a  devolatlve  aiipeat.  The  note 
la  prcMcrlbed  on  Us  faee.  It  devolres  upon 
the  plaintiff  to  take  It  oat  of  the  rale  ol 
pretrrlptloQ  by  pr4)rlng  prevlooeacknowl- 
edsmenta  and  Interruptiona.  The  prln- 
elpBl  witnem,  a  member  of  the  late  Arm  of 
Hufran  &  Co-,  intereated  aa  an  owner,  tea- 
tlflea  that  the  defendant,  at  Tartoua  tlmea 
between  1>«N6  and  haa  aaaured  him  of 
his  wllUngneaa  to  deliver  the  property 
BcrteaKerl  tn  part  payment  of  the  debt. 
The  otrf^dant  aa  a  witneaa  emphatically 
deatCK  havlnfc  made  any  statement  to  thla 
irltDt>^  acknowledging  theclaim.aincethe 
16th  dH7  of  March,  1886,  at  a  time  more 
than  live  years  before  aervlee  in  the  prea- 
CDt  suit.  Plaintift'a  witness  atatea  that 
conTen"ntlon«  with  reference  to  thla  In- 
debtwlnew  were  held  In  New  Orleana,  In 
mtaln  yeara,  at  a  certain  eommlaalon 
lioaae.  The  defendant  unlteeltatlugly  con- 
tradlcta  t'lAln^lff'a  witneaa,  and  aaya  on- 
besitatlniely  that  he  waa  not  in  the  city 
of  New  Orleans  at  any  time  during  the 
yen  re  atated,  and  that  he  never  was  at 
any  time  prebent  at  the  commission  house 
named.  The  testimony  of  a  witneaa  waa 
Introdnred  to  corroborate  plalntltrs  wit- 
nma.  Ue  testltlee  ebont  heating  a  conver- 
sation, but  la  not  fortunate  In  the  atate- 
mmt  of  the  datea.and  does  not  materially 
corroborate  the  testimony  on  Important 
points.  An  acknowledgment,  to  Inters 
nipt  prescription,  must  be  direct,  spedfle, 
and  abAolQte»— a  clear  acknowledgment 
of  therlglit.  I«aekey  v.  llacmardo,  ft  lot. 
Am.  17.  • 

ox  MOTION  POB  NEW  TBIAU 

A  notion  for  a  new  trial  was  filed  and 
Mued.  It  la  alleged  In  the  motion  (under 


OF  BAIX.  4ft 


oath)  that  since  the  trial,  and  since  Jndg- 
ment,  evidence  has  been  discovered  Impoi^ 
taht  to  theeanse.showlng  promise  to  pay 
the  note.  Two  letters  are  annexed,  and 
a  statement  made  ol  testimony  dlacov- 
ered.  We  deem  it  eqnltable  and  Just  to  n- 
mand  the  case  to  enable  plaintiff  to  prove 
legal  Interrnptlon  If  the  defendant  has 
made  the  acknowledgmenta  alleged.  If, 
as  sworn  to  In  bis  application  for  a  new 
trial,  plaintiff  has,  alnce  Judgment  was 
rendered,  found  out  that  the  defendant 
has,  at  stated  times,  asserted  hie  indebted- 
ness to  plaintiff,  to  protect  himself  from 
the  annoyance  of  his  other  creditors,  and 
that  his  assuranccAi  about  this  Indebted- 
nesH  had  Impreaaed  them  with  tbe  useless- 
nesB  of  taking  etepa  to  have  property 
aelsed  and  auld  already  mortgaged  for  aa 
much  OS  It  waa  worth,  no  one  will  be  in- 
jured by  remanding  the  case.  Norree  v. 
Hayes,  l>a.  Ann.  880,  8  8outh.  Rep.  «I6. 
ir  the  defendant  haa  derived  an  advantage, 
and  haa  acknowledged  the  debt  as  alleged 
undnr  oath,  he  should  bear  the  harden. 
If  he  obtained  Immunity  from  the  annoy- 
ance of  his  creditors  by  spectall}  Invoking 
thla  mortgage  indebtcdtieas,  the  opportu- 
nity will  be  given  to  prove  the  acknowl- 
edgment and  the  extent.  In  order  to  aa* 
certain  whether  or  not  prescription  haa 
been  Interrupted  thereby.  Tt  Is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appraltKl  fn>m  be  a  nnulled  and  re- 
versed; and  It  la  further  ordered  that  the 
cauae  be  remanded  for  further  proceeillnga 
according  tolaw :  and  thatdefendant  and 
appellee  be  taxed  with  the  ciwt  of  appeal, 
and  thoae  of  the  lower  court  to  await 
final  Judgment. 

Bdwarlsc  letoaad. 


Sncceaalon  of  Ball.   <No.  10,789.) 

(Supreme  Court  of  LouUtaTta.    Uarch  9, 1891. 
ia  La.  Ann.) 

LnauTioss— Insolvent  Suocessioit. 

1.  ^n  soUon  against  a  snoeesBUui  for  Uia 
coveiy  of  the  amoant  of  a  particular  leescy  Is 
presoriptable  by  10  years  from  the  date  a  demand 
for  payment  could  haTe  been  made. 

S.  While  the  right  of  action  of  the  forced 
heirs  to  sue  for  the  reductioo  of  donations  morMs 
causa  arises  on  the  death  of  the  testator  ag^nat 
which  the  prescription  of  five  yean  ia  {nvvlded, 

Set  an  ezceptim  exists  In  case  Uie  socoession  w 
le  deceased  Is  apparently  insolvent. 

8.  In  case  the  testimony  shows  that  the  sao- 
eesslon  was  insolvent  atthedate  of  the  testator's 
death,  and  that,  by  dint  of  good  management  and 
favorable  settl^neat  of  dehtt,  something  has  been 
saved  Iran  tlia  wreck  of  his  fortunes,  the  prcAt 
does  not  inure  to  tbe  benefit  of  f^'iTnlar  kv- 
atees. 

iSyUdbiu  by  the  Courts 

Appeal  from  district  eoart,  parish  of 
Weat  Baton  Rouge;  Skmplb,  Judge. 

R.  a  WicklWb  and  a.MeC.Litwraaon,Ux 
appellanta. 

(1)  The  facta  ehow  the  aaccesslon  of 
Winiam  Ball  to  be  insolvent.  (3)  In  cal- 
calatlng  the  tfigittme,  the  costs  of  adrolnls- 
tratioHt  funeral  expenses,  and  the  like,  are 
to  be  deducted,  with  the  other  debts  ol  de- 
ceased, from  bis  properly.  (8)  Prescrip- 
tion of  five  years  for  tbe  reduction  of  ex- 
cessive donations.  If  It  applies  to  legacieo. 
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only  b^iw  to  ran  from  the  tim**  a  de- 
mand has  been  made  tor  tbe  legacy,  or  tbe 
legatee  has  been  placed  tn  poBseesion.  (4) 
Heirs  In  poMseagion  can  always  use  thetr 
right  to  bare  ezcearive  donatlona  or  lega- 
ciea  redac»d  as  a  meaas  n(  defenae,  even 
when  prescription  would  bar  an  action 
for  that  porpose.  Qute  temporalia  aunt 
&d  agendum,  perpetuH  aunt  ud  excipien- 
dam.  (6)  A  judicial  order  is  not,  of  uece»- 
sity.  the  only  way  of  showing  poaaeMlon 
In  the  helra. 

W.  W.  Leake,  for  appelleea. 

Excessive  donations  are  not  nnl),  but 
onlv  reducible.  Kev.  Civil  Code.  art.  1502; 
28  La.  Ann.  182;  40  La.  Ann.  581.  4  South. 
Rf-p.  400;  41  La.  Ann.  474,  6  8oatta.  Rep. 
542,  HM.  Actions  tor  the  reduction  of  ex- 
eeaslve  donations  are  prescribed  by  five 
years  trom  the  death  of  thetentatoror 
donor.  Rev.  CIvU  Code.  art.  SMS;  11  Rob. 
(La.)  808;  42  La.  Ann.  3S6.  7  Houth.  Rep. 
66L  Where  the  executors  compromise, 
and  pay  tbe  debt  with  cash  araetfl  of  the 
testator,  tbe  legatees  are  entitled  to  the 
benefit  of  the  compromise  in  fixing  the  dis- 
posable portion.  Remission,  Rev.  Civil 
Code,  arts.  2]80»  2199;  Uannlng's  Unre- 
ported OaMS,  820. 

WATnNS,  J,  This  appeal  is  the  supple- 
ment  to  the  one  we  had  before  oalast 
year.  42  La.  Ann.  204.  7  South.  Rep.  567. 
That  appeal  presented  two  accoanta  of 
administration, — one  provisional,  and  the 
other  a  final  account  of  the  saccsasion  of 
William  Ball,— both  of  which  were  op- 
posed by  the  heirs  of  Immer  W.  Ball,  de- 
ceased, brother  of  WUIlam,  on  the  groaod 
that  tbe  amount  of  a  particular  legacy  ot 
92,500  in  his  faror  had  not  been  placed 
thereon;  and  they  demanded  that  tbe  ac- 
count be  BO  amended  as  to  recognize  tbem 
as  entitled  to  demand  and  receive  that 
sum  from  the  succeealon  of  the  deceased. 
The  forced  heirs  of  William  Ball  filed  an 
Intervention,  in  which  they  Join  tbe  execu- 
tors, prayine  tor  the  homologation  of  the 
account,  and  for  a  Judprment  reducing  the 
legacy  to  the  disposable  quantum,  as  in- 
terfering with  their  I figltlme;  and  allying, 
in  the  alternative,  the  Insolvency  ot  tbe 
sttcceaslon  at  tbe  date  saiue  was  opened 
by  the  death  of  the  deceased.  The  Judge  a 
qua  dismlsaed  this  interventloD,  and  we 
reversiMl  his  Judgment,  and  remanded  tbe 
cause  for  a  new  trial  on  the  issues  thus 
Joined.  On  tbe  new  trial  Judgment  was 
rendered,  anstalning  opponents'  plea  of 
five  years*  prescription  against  tbe  action 
ot  reduction  as  to  all  the  helra  of  tbe  de- 
ceased except  Mrs.  Eva  Hamilton,  and 
*'redDclng  the  donation  to  I.  W.  Ball  one- 
sixth;**  the  Judgments,  therefore,  rendered 
on  tbe  oppositions  to  the  accounts  re- 
maining undisturbed.  From  this  Judg- 
ment tbe  executora  and  hetnt  of  William 
Ball  other  than  Mrs.  Eva  Hamilton  have 
appealed.  In  this  court  the  appellants 
have  filed  a  plea  ot  five  and  ten  years*  pre- 
scription against  the  demand  aud  action 
of  the  heirs  of  the  deceased  legatee,  and 
the  appellees  have  filed  an  answer  to  tbe 
appeal,  and  pray  that  the  Judgment  be  so 
amended  and  Increased  as  to  allow  their 
claim  Id  fall. 


1.  In  regard  to  the  prescription  urged 
against  tbe  demands  of  the  opponents,  we 
find  the  facts  to  be  as  follows,  vix. :  Dr. 
William  Ball  died  testate  In  1876.  leaving 
a  widow  and  six  children.  His  will  was 
opened  and  probated  InJnly,  1S77.  The 
executors  filed  a  provisional  account  in 
1881,  of  which  no  mention  was  made  of 
the  particular  l^acy  of  Dr.  Immer  W. 
Ball.  This  account  was  duly  homolo- 
gated. Submiiueotly  tbe  surviving  widow 
and  tbe  eldest  bod  of  the  deceased,  who 
were  bis  executors,  seem  to  have  acted 
with  the  property  as  th(?ir  own,  and  oper- 
ated and  managed  the  plantation,  and  ap- 
propriated its  revenues  to  their  own  aup- 

{lort  aud  that  of  tbe  family.  In  January, 
8S7,  tbe  helra  ot  the  deceased  l^atee — Dr. 
Immer  W.  Ball  having  died  meanwhile — 
made  demand  upon  the  exeeotors  for  the 
paymoit  ctf  tbe  l^acy  and  the  filing  of  a 
final  accoant.  This  demand  was  rpslsted 
by  tbe  exeeotnn  on  tbe  ground  **  that,  un- 
der a  proper  construction  of  the  will,  the 
legacy  was  not  due  and  payable."  This 
contention  was  rejected  by  the  Judge  n 
gaa,  and  we  affirmed  his  Judgment  Id 
March.  1888.  Ball  v.  Ball,  40  La.  Ann. 
284.  8  Booth.  Rep.  644.  This  salt  wa» 
pending  and  aadetermlned  for  abont  14 
months.  Ever  since  the  final  disposition 
of  that  caae  Che  iHSoes  involved  In  this  litt* 
gation  have  been  agitated  without  any 
considerable  intermission  of  time.  Be- 
tween the  date  at  which  the  will  ot  Dr. 
William  Ball  was  probated  and  the  Insti- 
tution ot  tbe  suit  for  the  legacy  10  years 
did  not  tntwvene,  and  consequently  the 
prescription  of  10  yeara  was  not  com- 
pleted. Rev.  Clvti  Code,  art.  8544.  Indeed, 
tbe  failure  of  the  executora  to  urge  this 

filea  In  the  former  suit,  in  which  tbe  valld- 
ty  of  the  legacy  was  distinctly  an  issue, 
appears  to  us  to  have  been  an  abandon- 
ment of  it,  though  we  have  cbosen  to 
treat  It  as  na  novu,  and  decide  It. 

2.  In  respect  to  tbe  prescription  of  the 
action  ot  the  major  helra  for  a  reduction 
of  the  donation  mortis  cauaa  quite  a  nice 
question  is  presented.  Tbe  district  judge 
malutalned  the  plea,  and  dismissed  the 
demands  ot  the  Intervenors;  but  we  think 
the  record  discloseii  a  state  ot  tacts  to 
which  the  rule  of  preseriptloa  invoked 
does  not  apply.  In  treating  of  the  pro- 
priety of  relegating  to  tuture  adjustment 
the  legitime  ot  the  forced  beire  of  John  T. 
Moore  we  had  occasion  to  say  "that  such 
an  Issue  Is  to  be  determined  In  the  mortu- 
arftf,  and  before  the  succession  of  tbe  de- 
ceased is  wound  up,**  and  as  a  reason  for 
that  opinion  we  said  the  Code  "declares 
that  foreed  helra  can  ana  for  the  reduction 
of  excessive  donations,  whether  tatvrviTOB 
or  mortia  cauaa,  on  tbe  death  ot  the  donor 
or  testator."  Rev.  avil  Code,  art.  1504. 
It  also  declareii  that  actions  for  the  reduc- 
tion ot  excessive  donations  are  prescribed 
by  five  yeara.  Id.  art.  8642.  Tbe  death  of 
the  donor  or  testator  Is  the  date  trona 
which  this  prescription  begins  to  run. 
SaccesBlon  of  Moore.  42  La.  Ann.  882,7 
South.  Rep.  C61.  It  will  be  observed  that 
this  was  not  an  expression  oT  opinion  on 
the  question  of  prescription,  and  cannot, 
for  that  reason,  be  coopered  a«  atrietly 
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&athoTltatlTe  on  that  sabject,  wMIe  It  Is 
a  correct  coadeneation  of  the  language  uf 
those  articles  of  the  Code.  But  there  are 
other  articles  of  the  Code,  which,  ander  ex- 
ceptloaal  drenmstauces, — ^not  exlatlng  In 
the  Sacceselon  ol  Moore, — serve  to  suspeDd 
the  prescription  of  tbeactloa  of  reduction 
While  It  telormally  declared  in  Rer.  CWil 
Code,  art.  1504,  that  "on  the  death  of  the 
donor  or  testator  the  reduction  of  the 
donation,  whether  inter  vivos  or  mortia 
eao8«,can  be  sued  for  bj forced  heirs,"  yet 
artlele  16S4  declares  that  particular  lega- 
des  cannot  be  dlschai^ed  until  "after  the 
payment  of  the  debts  aud  the  contribu- 
tions for  the  I^ltlmate  portion  In  case 
there  are  forced  heirs. "  Construing  those 
two  articles  toKether,  It  is  manifest  that, 
It  the  SDCceasion  of  the  deceased  testator 
appears  to  be  seriously  iavolved  In  debt, 
and  ita  sulTency  thereby  rendered  prob- 
lematlcaU  the  legatee  by  partlcalar  title  la 
dispensed  from  making  demand  for  the 
payment  of  the  legacy  due,  and  the  forced 
heirs  are  equhlly  dispensed  from  suing  for 
the  reduction  thereof,  because  until  the 
solvency  or  Insolvency  of  th«  succession 
Is  first  ascertained  they  cannot  know 
whether  or  not  there  Is  danger  of  partlc- 
Dlar  l^acles  Impinging  upon  their  I6gt' 
time.  Hence,  It  is  equally  obTlous  that 
article  1604  does  not  fix  any  absolute  date 
for  the  institution  of  suits  in  reduction  in 
all  cases,  but  It  simply  provides  that  "  on 
the  death  of  the  donor  or  testator  the  re- 
daction of  a  donation  can  be  sued  for." 
lAke  other  rules  of  law.  It  has  Its  excep- 
tions. Id  this  ease  there  is  a  serious  ques- 
tion raised  in  reference  to  the  solvency  of 
the  succession  of  William  Ball.  The  exec- 
utors and  heirs  contend  that  it  was  com- 
pletely Insolvent,  and  the  district  judge 
concarreO  In  this  view,  notwithstanding 
he  sustained  opponents'  plea  of  prescrip- 
tion. Dnder  this  state  of  facts,  as  applied 
to  the  cited  articles  of  tbe  Code,  we  are  of 
opinion  that  tbe  plea  was  Ineorrectiy  ans- 
tained.  though  onr  learned  brother  of  the 
district  court  could  not  well  have  decided 
otherwise,  as  we  are  not  aware  of  this 
niling  having  been  made  in  any  previous 
esse. 

3.  The  remaining  question  lor  decision 
Is  whether  the  succession  of  William  Ball 
WM  solvent  at  tbe  time  of  his  death,  and, 
if  solvent. to  what  extent.  Inouroplnion 
in  thl9  case  when  It  was  last  before  us  we 
said:  "It  Is  elementary  that  in  calculat- 
ing tbe  disposable  quantum  reference  is 
bad  exclusively  to  the  conditions  exiHtiog 
at  the  moment  of  the  ancestor's  death,  to 
tbe  value  of  the  propertyat  that  time,  and 
to  the  debts  due  by  him.  If  the  amounts 
ol  the  debts  due  at  the  death  exceed  the 
value  of  tbe  property  found  in  his  estate 
there  can  be  no  disposable  [portion]  left  for 
thesatlsfactlon  of  legacies.  No  subsequent 
changes  In  the  conditions,  however  oper- 
ated, whether  by  Increment  in  value  of  the 
property  or  by  prescription  or  other  ex- 
tiogalshment  of  debts,  can  affect  thecase." 
ISoccsaslon  of  Ball,  4S  La.  Ann.  204, 7 fiooth. 
Rep.  587.  An  Inventory  of  the  property  of 
tbe  succession  of  William  Ball  was  taken 
on  the  30tb  of  January,  1877,  on  which  ap- 
pear the  following  items  of  property,  and 
the  valuations  placed  upon  tbem : 


<1}  Tbe  MooDt  7«rnoD  plantation,  ooa- 
taiDlBgl,?90 sores, valuedat..........  98^000 (O 

(5)  I'wo  other  smaU  tracts  at   100  0» 

(8)_ReDt-aote  of  J.  N.  Ball,  of  the  Mount 
verDOD  planUtioQ,  for  1878,  of  93,500..      500  01^ 

(4)  Four  otfaer  rent^Dotes  of  aame  lessee 
for  tbe  lease  of  same  plantation  for 
each  of  the  years  1879, 1880, 1881,  and 
1883,  for  CS,000,  at.   8,000  OO 

(6)  Otber  notes  of  tbe  same  party   500  Oft 

(6)  Two  life  iQguranoe  policies   10,000  00 

(7)  A  few  articles  of  persoDalty   •  110 

Aggregate  valuation  119,210  Oft 

As  against  these  values  It  Is  claimed  on 
the  part  of  tbe  executors  and  heirs  that 
the  ordinary  debts  of  tbs  deceased  aggre- 
gated— 

t22,f)09  a» 

Note  daeLs.  National  Bank.   4,500  00 

Privilege  BQCcession  debts.   853  Oft 

JOxeoators'  oommlaslona   tUKI  Sfr 

Aggregating  In  amoant  $28,601  8> 

-^ThuB  showing  the  snccesslon  to  be  In- 
solrent  to  tbe  extent  of  S9,2»1.87.  Tbe 
account  filed  In  1881  shows  some  addi- 
tional values,  tending  to  Increase  tbe 
worth  of  the  succession  assets  by  about 
f3,.'>00  or  $4,000,  though  still  leaving  a 
shortage  of  ffi,000  or  over.  Tbe  oppo- 
nenta*  coausel  claim  that  the  Inventoried 
value  of  tbe  plantation  was  much  too 
low,  and  that  It  should  have  been  placed 
at  916,000,  and  that  the  notes  of  J.  M.  Ball 
were  placed  at  too  low  a  figure.  By  this 
means  he  insists  that  the  difference  of  say 
96,000  is  overcome,  and  the  succ^slon 
proven  to  be  solvent.  While  there  Is  con* 
siderable  evidence  In  the  record  Indicatlnip 
that  $6,0U0  was  a  low  appraisement  for 
the  plantation  In  1877,  when  the  Inventory 
was  taken,  yet  It  is  a  difficult  question  to 
determine.  In  1891 — nearly  15  years  there- 
after— how  much  more  than  $6,000  wsp  Its 
actual  cash  value  at  that  time.  It  is  true 
that  In  1868— nearly  10  yttars  prior  to  his 
death— William  Ball  purchased  this  prop- 
erty for  the  sum  of  916,000,  on  terms  of 
credit;  but  the  vendor  reserved  a  mort- 
gage, and  required  additional  security.. 
Ue  also  subsequently  Improved  the  prop- 
ety  by  the  addition  of  buildings  and  re- 
pairs, which  doubtless  increased  the  com- 
fort and  utility  of  the  plantation,  but  it  is 
doubtful  whether  they  increased  its  sale 
value  to  any  considerable  extent.  Taken 
all  In  all,  and  considering  all  of  the  evi- 
dence on  that  question,  we  are  disposed 
to  regard  98,500  as  about  the  actual  castk 
valuation  that  should  have  been  placed 
on  the  propertyat  the  time.  While  It  is 
true  that  a  larger  amount  was  realized  on 
the  rent-notes  than  they  were  appraised 
at  in  January,  1877,  yet  those  notes  were 
for  future  installments  of  rent  during  the 
years  1877. 1878,  1879,  1880,  1881,  and  1882, 
and  our  province  Is  to  ascertain  what 
such  paper  was  worth  at  the  date  the  in- 
ventory was  taken,  and  not  what  was 
realized  on  them  in  the  respective  years  In 
which  they  went  to  their  maturities.  It 
seems  quite  reasonable  that  the  appraisers 
should  have  placed  them  at  tbe  value  they 
did,  which  was  about  one*tblrd  of  the 
amount  collected  on  them  several  years 
afterwards.  Much  the  same  may  said 
ol  the  stock  note.  But  11  the  dllferenee- 
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of  11,800  elftlmml  should  be  allowiid  In  the 
calculation,  yet  the  IricreaRed  allowance 
wnold  0BI7  amount  tu  94,300;  thus  lear- 
IrS  the  succession  InRolveut  to  the  extent 
ol  f 750.  These  flKures  are  not  submitted 
as  the  result  of  mathematical  calcula- 
tions, hut  merely  tor  the  purposes  of  Illus- 
trating the  argument.  Our  conciasion  is 
that  the  succession  of  William  Ball  was 
Insolvent  at  tfan  date  It  was  opened.  It 
was  evidently  so  considered  by  the  execu- 
tors and  heirs;  and  the  prolonged  silence 
«nd  Inaction  ot  the  heirs  of  the  deceased 
legatee  possess  a  like  significance.  If  by 
dint  of  good  mauagement  and  thetaror- 
Able  settlement  of  eaccesHion  debts  and 
those  of  the  deceased  the  heirs  have  saved 
«omeihlng  out  of  the  wreuk,  the  profit 
does  not  inure  to  the  benefit  of  particular 
legatees.  If,  In  point  of  fact,  the  succes- 
«ion  was  Bolvent.there  was  a  plain  course 
open  to  the  legatee,  and  that  was  to  In- 
sist on  payment;  and  it  his  heirs  have  sus- 
tained loss  It  has  been  occasioned  by  their 
neglect  to  take  timdy  steps  to  ascertain 
«ud  enforce  tbeir  rights.  The  Judgment 
appealed  from  must  be  reversed.  It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  an- 
nulled and  reverHed,  and  it  Is  now  ordered 
<and  decreed  that  tbe  demands  ofoppo- 
fients  be  rejected,  at  their  costs  In  both 
•conrte. 


WUOIM  T.  PSRKIKS  ct  a/.   (No.  10,790.) 

(Suimtnu  Cmut  of  LotOtUma.  Maroh  v,  ISDL 
La.  Aon.) 

HoMwraut  Bxuptioits— DarairnxNT  Ftasom. 

1.  The  homeBtead  provided  for  by  article  219 
«(  the  oonstitatiott  ts  exempt  from  seizure,  wbere 
there  are  minors  in  the  funily  who  do  not  own 
property  in  tbeir  own  right  in  an  amoont  suffl- 
oient  to  malntiaa  them.  They  anre,  within  the 
ueanlnffof  the  eonetitutlooal  exemption,  *'pQr< 
sons  dependent. " 

9.  u  givlnf  the  homestead,  llie  lawmaker 
oenr  Intraded  that  the  parmt  should.  In  order 
to  retain  it,  raise  his  children  in  Idleness.  Tne 
Caot  that  he  encourages  them,  as  they  ^w  to 
manhood,  to  earn  tbeir  living  in  part,  does  not 
render  them  independent  of  parental  authori^, 
and  take  them  out  of  the  class  of  dq^endent  per- 


{SyUaiyas  tn/  0^  Court) 

Appeal  from  district  court,  parish  of 
West  P'ellclana;  8bhpl.b,  Judge. 

S.  AlcC.  Z«a  wrason, for  appellants. 

(1)  Uomesteadlawaareconstmedstrlet- 
ly .  (2)  Minors  are  not  ipso  fucto  depend- 
«>nt  per8<)n8,  under  the  homestead  law. 
(8)  Coinmnnity  property  may  or  may  not 
be  the  subject  of  a  homestead,  according 
to  circumstances. 

W.  W.  Leake,  tor  appellee. 

A  surviving  husband  Is  .entitled  to  the 
benefit  ot  homestead  In  a  tract  fA  land 
which  belonged  to  the  commnnlt7i  If  all 
the  conditions  as  to  value,  residence,  de- 
pendent fumlty,  etc.,  exist.  Man.  Unrep. 
Cas.  43;  »9  La.  Ann.  886.  2Soath.  Rep. 797; 
Const,  arts.  219,  220.  Minor  sons,  aged  15 
and  17  years,  who  are  clothed  and  ted  by 
their  father,  are  d^tendent  onder  the 
bomostead  laws.  S8  Ia.  Ann.  8SN;  Bar. 


CIrll  Code.  216,  334.239,  8SC6.par.  12;  M 

La.  Ann.  1069. . 

McEnbkt,  J.  The  plaintiff  Is  theowner  ot 
a  homeetead  by  virtue  ot  a  declaration  re- 
corded In  accordance  with  theconstltutiou 
of  thesta  te  and  Act  No.l34  of  1880.   The  de- 
fendant, a  judgment  creditor  of  the  plain- 
tiff, caused  an  execution  to  issue  on  his  J  udg- 
ment,  and  seised  the  homestead  to  satisfy 
the  same.  The  plaintiff  enjoined  the  selz. 
nreand  sale  ot  the  homestead.   The  plain- 
tiff lives  on  thehomeetead.and  has  a  large 
family.   All  are  ot  age  and  self-support- 
ing, except  two  boys,  one  about  18  years 
of  age.  and  the  other  between  16  and  17. 
The  oldest  boy  works  on  a  part  of  the 
homestead,  for  which  he  pays  hie  father 
rent.   One  hand,  a  woman,  works  In  the 
crop  with  blm.   The  youngest,  after  the 
death  of  his  mother,  was  sent  byhlstatber 
to  reside  with  bis  son,  who  is  married,  so 
that  bis  wife  could  care  for  him.  His 
brother  pays  him  wages  at  the  present 
time  off  68  per  year.   Hfs  father  clothes 
him,  and  pays  hla  son  for  his  food.  Both 
boys  are  laborws.  There  is  no  evidence 
that  either  has  property  In  hla  own  right  of 
Bufflcient  amount  to  maintain  him.  The 
lather  ot  the  miners  is  by  law  compelled  to 
sapport,  maintain,  and  educate  them. 
Ber.GivUCode,art.227.  Both  these  minora 
are  under  tibe.untbority  of  the  father,  and 
they  are  bonnd  to  obey  blm  In  everything 
which  Is  not  contrary  to  good  morals  and 
the  law.  Id.  arts.  216,  ^17.  Tha  father 
is  entitled  to  the  enjoyment  of  their  labor 
until  they  attain  majority  or  are  emanci- 
pated.   They  are  completely  uuder  bis 
control,  and  at  any  time  he  can  summon 
them  to  the  homestead,  and  compel  them 
to  reside  there,  and  to  labor  on  the  home- 
stead. Their  means  of  living  is  precarious, 
and  at  any  time  It  Is  within  the  power  of 
the  father  to  compel  them  to  cease  th^ 
occnpatioa,  or  lie  can  take  their  wagen 
for  himself,  and  thus  directly  deprive  them 
of  their  benefit  tor  their  Immediate  sup- 
port. The  minors  could  thus  be  rendered 
penniless,  and  thrown  entirely  upon  the 
iathertorsupportand  maintenance.  They 
are  therefore  interested  In  maintaining  the 
homestead  In  order  that  they  may  nc^ve 
proper  maintenance  and  education.  In 
Riving  the  homeetead,  thein  w-maker  never 
Intended  that  the  parent  should,  in  order 
to  retain  it,  raise  his  children  In  Idleness. 
The  tact  that  he  encourages  them,  as  tliey 
grow  to  manhood,  to  earn  their  own  liv- 
ing in  part,  does  not  render  them  inde- 
pendent of  parental  authority,  and  take 
them  out  of  the  class  of  "dependent  per- 
sons."  It  still  exlxts,  and  the  minors  l>y 
the  law  are  dependent  upon  their  parents. 
They  are,  within  the  meaning  ot  the  home- 
stead exemption,  "persons  dependent." 
If  the  father  should  die,  under  tbe  proviso 
of  article  210  ot  the  constitution,  these 
minors,  as  being  In  "indigpnt  circumstan- 
ces," could  claim  the  benefit  of  tbe  home- 
stead exemption.   They  have  no  property, 
and  are  dependent  upon  tbeir  daily  labor. 
They  are  "needy,"  "poor,"  "and  destitute 
of  property  or  means  of  comfortable  aub- 
stetenoa."  Jodcmoit  kfOrmad. 
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Mi.NwR  T.  Dabpit.  Sheriff.  (No.  10.779.) 

Cabb  et  aLr,  Sahk.  (No.  10,719.) 

(Supreme  Court  cf  LauMana.  March  9, 1891. 
&  La.  Ann.) 

CossTJTUTioxu.  Law— IjBtbb  Districts— A^bss- 

M8NT9  FOR  BbSBFITB. 

1.  Former  decluiOQs  as  to  the  constitutionality 
of  levee  district  acts  afflnned. 

The  legislative  Judgment  deflning  the  per- 
sona and  property  which  ure  benefited  oy  a  pro- 
tosed  pobiic  improvement,  and  which  shall  pay 
tlM  coDtri  butiODS  exacted  therefor,  cannot  be  lu- 
didally  overruled  without  conclusive  showing 
tbat,  cather  by  mistake  or  intention,  it  has  im- 
coeed  a  oontributitm  unsupported  by  any  possible 
benefit,  or  out  of  all  proportion  to  the  possible 
bMiefit. 

3.  It  does  not  avail  to  show  that  particular 
persons  <M- property  are  less  benefited  tmn  others; 
It  is  impoasible  to  make  a  distribution  of  contrl- 
bstions  in  proportion  to  benefits. 

4.  The  evidenoe  in  this  case  does  not  estab- 
lish that  -plalntilTB  property  derives  no  benefit 
from  the  levee  system. 

[SyUabug  by  the  Court) 

Appeal  from  district  court,  parish  of 
Terrebonne;  Ali.rn,  Jiidjce 

L.  F.  Sutbon,  W.  8.  Benedict,  and  H.  C. 
Cage,  lor  aptfellants. 

(1)  TlielO-mlll  tax  provided  for  In  arti- 
cle 314  of  the  cunstltntion  of  m»  is  in  it- 
self a  local  aflBeeament.  (2)  Without  arti- 
cle 214  the  power  of  the  lesiKlature  to  en- 
act Act  97  of  181>0  would  have  been  ample. 
i'i)  Aa  article  214  l»  entindy  unneceasary 
OH  an  enabUni;  provlBlon,  11»  sola  object 
was  to  restrict  the  power  of  local  assess- 
ment, which  without  It  was  practically 
nnllmlted.  (4)  Article  214  providing  the 
nietliod  In  which  local  assefwrnents  can  be 
made  for  levee  purposes,  the  taxes  in  ex- 
cesH  nf  the  10  mills  are  nnconstiiutional. 
(•^)  The  lands  of  the  Kanch  pluntation 
are  not  subject  to  oveHIow.  and  deriye  no 
If-neflt  or  adrantage  from  lereea.  (6)  De- 
rlThig  nobeneflt  or  adrantage  from  leTees. 
they  are  not  subject  to  local  asseflsnient 
for  the  purpose  of  building  leveeS,  and  the 
exaction  thereof  is  taking  private  property 
for  public  purposes,  forbidden  by  the  law 
of  local  aasesament,  the  conntltntion  of 
tli^  Htate  of  Lonlidana  and  of  the  United 
tStntes. 

OHvler  O.  Prorofity,  for  appellee. 

Frxxkk,  J.  These  cases  are  lojunctlon 
prorpedinga  to  restrain  the  sheriff  from 
enforrlng  and  collecting  certain  taxea,  as- 
sessments, and  forced  contributions  levied 
on  the  property  of  plalotlffs  by  the  board 
f>f  commisHlonera  of  the  Atchafalaya  Ba< 
«rin  levee  dlatrict,  tinder  authority  of 
Act  No.  fl  of  the  graeral  assembly  of  1890. 
1 1  la  not  pretended  that  the  con-mlsslon- 
have  not  proceeded  In  full  conformity 
with  the  powers  conferred  upon  them  by 
tiM  leglslatlre  act  above  mentioned,  or 
that  the  sheriff  lain  any  manner  depart- 
ing from  the  Hoe  of  his  duty  as  defined  by 
Mild  act.  The  grounds  of  Injunction  are 
charges  assailing  the  constitutionality  of 
the  art  and  the  validity  of  the  taxes  and 
contrtbiitiona  exacted  thereunder.  There 
UBUHt  be  an  end  to  Judicial  discussion,  even 
of  roDstltutlonal  questions.  We  have  re- 
cently had  occHslon.  In  a  very  elaborate 
'vNnlon.  to  dlscnss  and  dlapoae  of  mU  Uio 
T.98o.no.2--4 


constitutional  objections  now  urged 
against  this  rery  act.  Munson  v.  Com- 
missioners, 48  La.  Ann.  — ,  8  South.  Bep. 
900.  We  had  previously  rendered  several 
decisions  to  the  same  effect  in  regard  to 
similar  acts.  Manufacturing  Co.  v.  Green. 
39  La.  Ann.  45ft,  I  South.  Kep.  873;  Char- 
nock  V.  Levee  Co.,  38  La.  Ann.  325;  Board 
V  Lorio,  33  La.  Ann.  27tf.  Nothing  has 
been  said  to  shake  our  firm  conviction  of 
the  correctness  of  those  deelstons ;  and  we 
content  ourselves  with  referring  to  them 
as  fully  answering  all  objections  to  the 
constitutionality  of  this  legislation. 
There  is,  however,  one  ground  for  the  in- 
junction Id  one  of  the  cases  which  Is  new, 
and  requires  consideration.  This  Is  the 
following,  viz. :  That  the  partlcuar  land 
ol  the  plaintiff  Is  not  subject  to  overflow, 
and  Is  not  protected  by  the  levees  bnllt 
or  proposed  to  be  built;  that  It  requires 
no  such  protection, and  can  derive  no  pos- 
sfble  benefit  or  advantage  from  the  levees; 
and  that,  therefore,  the  assessments  are 
a  taking  of  private  property  fur  public 

gnrposeswlthootconipensatlon.  We  have 
eretofore  adverted  to  this  subject,  and 
have  laid  downttae  following  general  prin- 
ciples, vix. :  "For  the  validity  of  such  aa- 
srasmentB  three  elements  must  concur: 
(J)  The  work  most  be  public,  and  of  a 
character  to  confer  special  local  betieflts 
cm  the  district  within  which  the  assess- 
ment is  levied:  (2)  the  assessment  most 
be  supporter]  by  benefits  actually  or  M<e- 
sumptlvely  received  by  the  persons," ,br 
property  subjected  to  It;  (8)  the  contribu- 
tion must  not  manifestly  exceed  the  bene- 
fit conferred.  Where  these  elements,  or 
any  of  tliera,  arc  clearly  wanting  In  con- 
tj'lbntions  exacted  under  the  name  of  a 
local  or  special  Hssessment,  the  legislative 
action  cannot  he  sustained.  But  the  prov- 
ince of  determining  for  what  olijects,  ta 
what  districts,  and  on  what  persons  or 
property  such  assessments  may  be  levied 
is  wisely,  and  indeed  necessarily,  confided 
to  the  legislative  department,  and  it  is 
only  where  the  assessment  Is  su  man'rest- 
]y  unjust,  oppressive,  and  violative  of  the 
foregoing  requirements  as  to  give  demon- 
stration that  th«>7  have  been  disregarded 
that  a  court  would  be  Justified  in  over 
Ing  the  legtslatlve  Judgment.  Ind< 
Cooley  says :  *  It  Is  conceded  that  the 
Islatlve  Judgment  that  a  certain  distt 
Is,  or  will  be,  so  far  specially  benefited 
an  Improvement  as  to  Justify  a  spectal  as* 
aessment  is  conclusive,  and  that  its  deter* 
minatton  us  to  what  shall  be  *^he  basis  of 
the  assessment  Is  equally  eonclualve.  To 
Invoke  the  Intervention  of  a  court  for  re- 
lief against  the  result*  of  Its  conclusion  la 
to  givelts  judgmentcoutroIHug  effect  over 
that  of  the  leglslsture  In  a  matter  of  the 
apportionment  of  a  tax.  which,  by  conces- 
sion on  all  sides,  Is  purely  a  matter  of  leg- 
islation. This  is  clearly  inadmlBsilile  in 
any  case  where  the  legislative  power  bos 
not  been  exceeded  by  an  apportlouMfent 
merely  colorable.'  Cooley,  Tbx'd.  p.  4Sd.*' 
Manufacturing  Co.  v,  (3reen,  89  La.  Ann. 
456, 1  South.  Rep.  873.  Plaintiffs,  In  t*ielr 
brief,  quote  a  mure  moderate  statement 
of  the  rule  by  Mr.  Burroughs,  who  says: 
"Equality  Is  a  rule,  and  while  the  leglsla- 
tore  have  a  large  dlaeretlon  on  tble  ml^ect. 
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and  It  may  be  difficult  to  dpflue  tbe  limit 
beyond  wbich  tbey  may  not  paBS,  yet, 
wben  it  is  plain  as  to  a  particular  Individ- 
ual that  be  receives  no  benefit  frum  tbe  lo- 
cal aaaeBBment,  then  as  to  bim  tbe  asBess- 
inent  1b  not  a  tax ;  It  la  a  taking  of  pri- 
vate proi^erty  for  public  nee  wltbont  Jnst 
compeuHatlon ;  and  the  usBceBment  is 
void.  Taxing  under  the  taxing  power 
Klves  no  validity  to  the  act;  It  1b  not  tne 
name,  but  the  aobstauce,  of  the  transac- 
tion that  makes  the  difference  between  le- 
gal taxation  and  conflacatlon. "  Bur- 
rouffhs.  Tax'n,  p.  464.  There  1b  really  no 
difference,  in  Bubstance,  between  tbe  rule 
as  eipreHsed  by  Mr.  BnrrougbB  and  as  ex- 
pressed  by  Mr.  Cooley  and  by  this  court. 
No  onecontendB  that  the  legislative  Judg- 
ment puPseBsee  any  such  concluHlveness  ae 
to  validate  an  assessment  bafled  on  no 
poralble  benefit,  or  out  of  all  proportion 
to  tbe  possible  benefit.  Tbe  meaning  of 
the  rule  simply  Is  that  the  leglslattve  judg- 
ment cannot  be  disregarded  unless  It  be 
demonstrable  that,  by  mistake  or  Inten- 
tion, it  bas  exacted  a  contribution  unsnp- 
poTted  by  any  possible  benefit,  or  out  of 
all  proportion  to  snch  posKible  benefit. 
The  l^lslaturc,  lu  this  case,  has  defined 
the  limits  of  this  levee  district ;  has  decid- 
ed that  the  whole  diatilct  requires  levee 
protection,  and  will  be  benefited  by  It; 
and  has  specified  the  property  within  Its 
limits  which  shall  be  Bubject  to  the  contri- 
butions assesBed,  including  the  property 
uf  plaintiff  and  all  like  property  within  the 
district.  The  plaintiff  alleges  that  be  and 
his  property  must  be  exempted  from  theae 
contributions,  because  tbey  can  derive  no 
powlble  benefit  from  them.  Hevirrrieathe 
burden  of  clearly  proving  this  allegation, 
and  has  assumed  that  task. 

Tbe  proof  administered  certainly  shows 
that  plaintiff's  plantation  has  not  been 
overfiowed  by  Mississippi  river  water, 
within  tbe  memoir  of  tbe  witnesses  who 
testified,  running  back  more  than  hall  a 
century.  Nevertheless,  the  fact  remains 
that  his  land  Is  alluvial,  formed  by  the  de- 
posit of  sediment  from  the  water  of  the 
MlsBlaalppi  river;  and  the  ridge  which  be 
claims  now  protects  him  is  also  alluvial. 
Whence  It  follows  that  both  must,  at  one 
time  and  repeatedly,  havelieen  overflowed 
by  tbe  MlsslsBlppl  river.  No  reason  is 
shown  why,  If  the  same  conditions  should 
concur,  they  should  not  be  again  over- 
flowed. The  changed  conditions  which 
have  saved  his  laud  from  overflow  during 
the  period  covered  by  the  testimony  are 
pofe'slhly,  and  evHn  probably,  attributable 
to  levee  construction  which  has  prevailed 
throughout  that  period.  The  fact  that 
numerous  breaks  In  the  levees,  which  have 
occurred  from  time  to  time,  did  not  sub- 
ject blm  to  overflow,  by  no  means  proves 
that,  if  tbe  levees  were  entirely  abandoned 
and  swept  away,  he  would  not  be  over- 
flowed. Mr.  Perllllat,  the  only  Bcientlfic 
expert  examined,  testifies  as  follows:  **To 
my  mind  the  amount  of  territory  over- 
flowed depends— F/rat,  on  tbe  height  of 
the  flood  line;  and,  rncood,  on  tbe  ratio 
between  the  outlet  and  Inlet.  With  many 
levees  down,  tbe  depth  of  overflow  In  any 
given  area  will  certainly  be  greater  than 
with  law  levees  down.  In  thla  aliuvlal 


country  the  outlet  la  practically  a  con- 
stant quantity;  that  Is,  It  remains  un- 
changed at  all  times.  Tbe  Inlet  Is  a  vari- 
able quantity,  and  depends  on  the  number 
of  levees  down.  This  country  1b  reported 
and  considered  as  alluvial*  or,  as  every 
one  knows,  having  been  formed  by  deposit 
from  the  MisBiBslppI  river.  Therefore  any 
alluvial  land  must  at  uno  time  have  been 
overflowed.  It  probably  ceased  to  be 
overfiowed  because  leveen  were  erected, 
and  the  Inlet  thereby  decreased.  But  I 
believe  that  In  all  cases  conditions  could 
be  Imagined  which  would  bring,  as  a  con- 
sequence, tbe  overflow  of  all  lands  of  al- 
luvial formation.  •  •  •  I  believe  that 
there  could  be  enough  breaks  on  tbe  river 
proper,  together  with  a  break  on  the  lia- 
tourche  at  the  head  of  these  ridgea.  to 
completely  submerge  these  ridges. "  This 
evidence,  which  seems  plausible  and  ra- 
tional, certainly  Indicates  that  plaintiff  de- 
rives direct  beneflt  from  the  levee  ayAtem 
as  a  means  of  protecting  bis  lands  from 
overflow.  But  even  aside  from  the  dan- 
ger of  actual  inundation,  there  are  other 
obvious  oeneflts  which  be  derives  from  the 
levee  system.  His  lauds  are  situated  in  a 
region  subject  to  overflow,  and  hardly  fit 
for  habitation  without  protection  by  lev- 
ees. If  the  lands  anrronndlng  him  are 
abandoned,  or  their  value  be  annihilated, 
the  value  of  his  own  must  necessarily  be 
decreased.  The  overflow,  if  It  does  not 
Actually  cover  his  land,  reaches  near  It,  in- 
terfering with  his  communication  and 
transportation  to  market,  and  elsewhere, 
and  Inflicting  nnmberiess  inconveniences. 
It  may  be  that  plaintiff  stands  in  less  ne- 
cessity of  levee  protection  than  his  neigh- 
bors, and  receives  less  beneflt  therefrom. 
But  that  cannot  affect  tbe  case.  It  was 
not  practicable  or  possible  for  the  legisla- 
ture to  asrertain  exactly  how  much  bene- 
flt each  tax-payer  and  property  owner 
would  derive  from  the  contemplated  im- 
provement, and  to  make  a  corresponding 
assessment.  It  was  bound  to  deal  with 
tbesubject  ia  globo.  Kelly  v.  Pittsburgh, 
104  U.  tS.  82.  The  Judge  a  qua  who  heard 
tbe  evidence,  and  who  lives  in  the  district, 
announces  his  conclusion  on  this  point  as 
follows:  "  From  the  tCHtimony  in  tbe  rec- 
ord, including  the  raap,  the  court  feels  con- 
vinced the  lauds  of  plaintiffs  are  protected 
and  benefited  by  Che  system  of  leveea  erect- 
ed and  matntalnod  by  Che  Atchafalaya 
Basin  levee  board.  **  In  this  we  conenr. 
Judgments  affirmed. 


(No.  10,778.) 
XttehV,  isn. 


Id  re  Abuant'b  Will. 

(Supreme  Court  of  Louisiana. 

La.  Ann.) 

OLOGBAPHIO  WiLI.— aUFPICIBNCT  Of  KxaODTIOIT 

— SlQlfATCRB. 
1,  The  olographic,  like  every  other,  testament, 
is  a  solemn  act,  depending  for  its  validity  upon 
compliance  with  tbe  forms  prescribed  by  law ; 
and,  however  clearly  it  appears  that  the  deoedent 
intended  the  instrument  to  he  her  will,  if  it  is 
not  clothed  with  tbe  f<Hrms  prescribed  it  oaniu>t 
ataod. 

S.  An  olographic,  testamentary  writing  oon- 
taialoff  the  caption,  **Testainent  d'Afi^se  Ar- 
maat,"but  without  aignsture  at  theendorfollow- 
iug  the  testameataTy  diapositioiis,  does  not  im- 
pwt  suGih  a  siputDM  as  la  nanwed  nndar  the 
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hiabvteal  and  rational  lDterpretati(»i  of  arttote  ] 
U88  of  DOT  Code. 

S.  Article  1088  was  copied  into  our  Code  from 
article  970  of  the  French  Code,  which  In  turn  had 
been  taken  from  an  ordinance  of  Loois  XV.  pre- 
scribing^ the  forms  of  the  olographic  testament. 
Prior  and  subseqaent  to  the  Ojde  Napoleon,  the 
jnrlsprudenoe  of  France  has  been  uniform  to  the 
effect  that  the  signature  must  be  at  the  end  of 
the  testament,  or,  at  least,  that  no  dispoeltions 
following  tbe  sisikatare  can  have  effect 

4b  Tills  Jurisprudmoe  was  extant  and  well 
known  wben  the  framers  of  oar  Code  a^pted  our 
article.  It  mast  be  preramed  that  they  inteaded 
it  to  reoelve  the  same  interpretation,  which, 
moreover,  ctHToepoods  to  the  common  under- 
mndiiifl  and  to  the  standard  definitions  of  the 
mMBlnsr  of  Uie  word  **8ignatDre. " 

5.  A  contrary  interpretation  of  a  lite  provis- 
ion  in  the  E^lish  statute  of  frauds,  by  certain 
Eogtish  and  Amerioaa  courts,  was  so  much  criti- 
cised bysonnd  l^ists  that  the  statute  was  amend- 
cd  so  as  expressly  to  require  the  signature  to  be 
at  the  bottom  of  the  testament. 

6.  We  are  moreorer  satisfled,  in  this  case, 
that  the  name,  as  written  in  the  caption,  was  not 
intended  to  be  a  signature,  but  that  her  belief 
that  the  instrument  was  her  will  was  simply 
based  on  her  ignorance  that  a  signature  was  nec- 
essary. 

7.  The  other  ground  assumed  In  support  of 
the  Instrument  as  a  will  is  tnoonslsteiLt  with  the 
for^roing,  and  is,  besides,  unsupported  hj  veoot 

layUabuB  by  the  Court) 

Appeal  frum  district  court,  partob  ol  St. 
Jamefl;  Dcffkl,  Judge. 

T  J.  Semmes  A  L^endre,  for  appellaDt. 
Tbe  fttgnature  of  the  testator  lo  hd  olo- 
grapble  will  need  not  be  at  the  foot  of  It; 
it  muy  be  at  tbe  top  or  Id  tbe  body  of  tbe 
toBtrameot.  I^mayDe  t.  Stanley,  S  Lev. 
1.  Wrifcht  r.  Wrlffbt.  7  Btng.  457;  White 
T.  Troatees,  6  Btog.  816;  Mllea*  Oaae,  4 
Dana.  1:  Sddeii  r.  Coalter.  21  Vt.  264; 
Adamav.  Field.  3  Va.CaK.  56S;  Dalloi.  No. 
2729;  Paalcrialft,  1863.  2,  888.  Tbe  order  o( 
lormalltiea  prescribed  Id  article  1588  of  the 
Code  iBsacramental.  Snccewlonof  Ftiqaa, 
37  La.  Ann.  273  The  same  rale  applies  to 
commercial  paper.  It  la  not  necessary 
that  tbe  signature  of  the  maker  ol  a  note 
or  drawer  ol  a  draft  be  at  tbe  bottom  of 
It.  It  may  be  In  any  part  of  the  paper,  at 
the  top  aa  well  as  at  the  bottom.  Band. 
Com.  Paper,  S6S;  Bylea,BlUs,8t)7;  Bayley, 
BillH.  fill. 

slaiB  St  Pochfi,  for  appellee. 

(1)  Tbe  paper  writing  offered  for  pro- 
bate as  tbe  last  will  of  the  deceased  Is  a 
nullity.  It  was  never  signed  by  ber.  Tbe 
other  paper  writing,  styled  a  ^codicil, "  la 
likewise  a  nullity.  Tbe  witnesses  thereto 
are  alt  womm.and  none  of  the  formalities 
required  by  law  tor  nuncupative  wills, 
under  private  slenature,  were  compiled 
with.  Civil  Code,  arts.  Ifi70.  1581,  1582, 
1501.  (2)  The  formalities  prescribed  by 
law  for  the  execution  of  testaments  are 
sacramental;  they  must  be  observed  strict* 
lyonotpatnol  nullity.  Id.art.1Q86;  81La. 
Ann.  818.  (8)  Tbe  testimony  of  the  three 
wltneeses  with  reference  to  verbal  atate- 
mentsmadeby  thedeceaeed  concerning  her 
final  dlspoHltluns  was  clearly  Inadmiaslble. 
Wills  or  teataments  cannot  be  made  by 
parol.  Civil  Code,  art.  1576.  Theobjectlons 
act  forth  In  the  bills  of  exceptions  to  the 
Judge's  mllng  admitting  that  testimony, 
Mi«  agttln  urged.  (4)  Tbe pretenslun  that 
the  deceased  had  awied  the  alliE^Eecl  will. 
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but  that  her  signature  was  subaequently 
cut  off,  is  not  supported  by  a  single  fact  In 
tbe  record.  All  tbe  letters  and  receipts  of 
deceased  In  evidence,  and  which  we  have 
attached,  by  consent,  since  the  case  was 
submitted,  show  that  deceased  did  not 
always  write  her  name  with  an  accent 
over  tbe  letter  "e, "  and  sometimes  she  did 
not  even  write  her  first  name  In  full,  but 
signed  herself  thus:  "A.  Artoant."  An 
examination  of  those  letters  and  receipts 
will  demonstrate  that,  wherever  an  ac- 
cent occurs  over  the  letter  "e"  In  Aglae,  it 
would  have  been  a  physical  ImpoHslbllity 
to  cat  off  the  Mgnature  without  also  de> 
stroylng  all  trace  ol  tbe  accent.  In  a  num- 
ber of  instances  there  is  no  accent  over  the 
"e,"  and  this  Is  notably  the  case  with 
respect  to  tbe  name  of  the  deceased  as  It 
appears  at  the  top  of  tbe  first  page  of  tbe 
alleged  will.  (5)  Even  if  there  were  evi- 
dence to  create  even  a  suspicion  that  tbe 
signature  bad  been  cutoff,  the  presumption 
would  be  that  the  deceased  mutilated  it 
Aolmo  nvocandl.  86  La.  Ann.  402. 

FftNNBR,  J.  "Testament  d'Aglae  Ar- 
mant."  Such  is  the  caption  appearing  at 
the  beginning  of  an  olographic  writing 
containing  testamentary  dispositions,  and 
offered  for  probate  aa  a  will,  but  without 
any  signature  at  tbe  end;  and  the  ques- 
tion la,  does  this  caption  import  such  a 
signature  as  is  required  to  an  olographic 
testament?  B^ure  tbe  adoption  of  the 
Napoleon  Code,  an  ordinance  of  Louis  XV., 
provided  that  olographic  statements 
ahoold  be  "entirely  written,  dated,  and 
^gned  In  the  handwriting  of  htm  or  those 
making  them."  Dnder  this  provision  the 
Jurisprudence  of  France  req  nlred,  in  tbe  lan- 
guage of  Pothter,  that  "la  signature  dolt 
etre  a  la  flu  de  I'acte,  parcequ'elle  en  est 
le  complement  et  la  perfection ;  c'est  pour- 
quol  un  post-acriptiim  epr£a  signature  est 
nul,  s'll  u'est  paHaossl  slgnd."  Fotb.Don. 
&  T.  c.  ].  art.  2,  §  2.  Thus  Interpreted, 
Che  same  provlnion  passed  Into  the  Napo< 
leon  Code.  Tbecommentatorson  theCode 
and  tbe  French  tribunals  have  uniformly 
adopted  tbe  same  interpretation.  The 
only  exception  made  (and  that  by  a  divid- 
ed opinion)  is  that  thedate  may  follow  sig- 
nature, and  that  words  written  after  the 
signature  which  are  superfluous  may  be 
disregarded.  Thus,  in  the  Case  of  veuve 
Ouyot,  the  will  ended  thus.  '  Fait  par 
mol,  Pauline  d'Esplnose.  veuve  Uuyot,  qui 
al  eigne  apres  la  lecture  et  meditation,  * 
The  coart  maintained  the  will  on  tbe 
ground  that  tbe  name  was  Intended  as  a 
signature,  and  that  "tbe  two  lines  which 
follow  the  signature  can  have  no  Influence 
on  the  form  of  the  testament,  which  was 
perfect  when  they  were  written."  Jour, 
du  Palais,  20th  April.  1812.  It  la  useless 
to  cite  the  French  commentators;  tbey  all 
agree  that  testamentary  dtsi>OHttlons  toU 
lowing  the  signature  are  Invalid. 

Tbe  following  Is  a  summary  of  the 
French  doctrine  and  aothorlties,  aa  given 
by  an  annotator  of  the  Code:  "Although 
the  natural  place  of  the  signature  be  at 
tbe  snd  of  the  act,  because  It  expresses  the 
flual  approval  given  by  tbe  testator  to  the 
dlspoaltions  of  t<he  last  will  which  he  has 
made.  It  Is,  however,  admitted  that  the 
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writing  by  the  testator  ol  his  name  to- 
wards the  end  of  the  act  may  be  consid- 
ered as  a  slgnoatare,  If  It  is  placed  alter  all 
the  dispositions  constltutlns  the  testa- 
ment. It  does  not  matter  that  after  the 
name  there  mny  follow  some  words  con- 
nected with  lt,ir  the  words  thas  following 
are  BU]>erfluouB  and  useless;"  quoting 
Cassation,  20  April,  1813.  Merlin,  Rep. 
verbo  "Slgnnture,"  5  8,  art.  7;  Toiilller  on 
Article  970,  Fr.  Oo6e;  Marcade  on  Article 
•  970,  Fr.Code;  4  Demante.No.  116;  4  Masse 
&Verg«.  p.  96.  5  438;  7  Aubry  &  Ran,  p 
108,  §668;  Vaz«;llle  on  Article  970,  No.  4;  2 
Oreaier&  Bayle,  No.  228;  4  St.  Eapes-Les- 
cot.  No.  1010;  21  Demolombe,  Nu.  114, 
Coin.  DellBle,  Art.  970,  No.  42;  S  Truplong, 
No.  1494;  13  Laurent,  No.  227.  See,  also. 
Cross  on  SucceesioDB,  who  tubes  the  same 
view.  Marcade,  who  Is  as  liberal  as  any, 
In  commenting  on  a  testament  ending 
thus,  "Fait  et  Blgn€  par  moi,  Michel  Fran- 
cols  Falla,  le  2(»  Dec.,  1809,''sayB:  "The 
question  munt  be  determined  according  to 
the  circumstances  of  fact.  If  tb(^  names 
are  accompanied  with  the  ordinary  par- 
aph of  the  party,  If,  having  no  paraph, 
the  party  has  taken  care  to  write  the 
name  in  more  pronounced  characters  than 
the  rcBt  of  the  writing?;  If  the  name, 
though  written  In  like  character^  Is  that  of 
a  party  whose  acts  generally  have  been 
signed  In  ordinary  writing,  and  by  placing 
the  name  in  the  body  of  the  concluding 
phrase, — one  might  say  that  it  was  a  signa- 
ture, and  that  the  testament  was  ralld. 
But  If.  on  the  contrary,  the  name  thus 
written  was  without  a  paraph,  and  in  no 
manner  distinguished  from  the  rest  of  the 
writing,  and  comes  from  a  party  who  has 
always  attached  to  his  acts  an  inde- 
pendent signature,  one  would  Bay  this 
was  not  a  signature. "  4  Marc.  p.  10. 

Applying  these  tests,  we  Hud  that  the 
name  of  this  testatrix  la  written  withoat 
a  paraph,  though  the  evidence  shows  that 
she  usually,  but  not  unlTersally,  em- 
ployed one;  that  the  name  Is  written 
without  any  distinctive  characteristics; 
and  that,  as  appearsfrom every  document 
produced,  she  invariably  attached  an  In- 
dependent fllgnature  at  the  end.  More- 
over, it  seems  to  ns  that  the  coupling  ut 
the  "d**  with  the  name  In  Itself  excludes 
the  Idea  uf  Its  belnglntended  as  a  elgna< 
ture.  Thus,  under  French  Jurisprudence, 
this  win  would  fall  fortwo  reasons;  (1) 
Because  the  writing  of  the  name  was  not 
intended  as  a  signature;  (2)  because, 
trhether  so  Intended  or  not,  the  signature 
was  not  at  the  end  of  the  act.  This  Juris- 

firudence  was  extant  and  well  estab* 
Ished  when.  In  1825,  the  article  of  the 
French  Code  was  copied  Into  our  own. 
We  think  It  to  be  a  fair  presumption  that 
the  framers  of  our  C'Ode,  familiar  with  the 
Interpretation  of  the  same  language,  both 
prior  and  subBequent  to  the  Napoleon 
Code,  must  have  Intended  »nd  expected 
that  our  own  article  should  receive  the 
same  interpretation,  partlculariy  as  It 
conforms  to  the  common  and  customary 
meaning  attached  to  the  word  "Blgna- 
tnre,"  as  well  as  to  the  definitions  thereof 
In  all  standard  dictionaries.  Why  should 
we  depHrt  from  it?  It  19  true  that.  In  in- 
terpreting a  like  provision  of  the  first  En- 


glish statute  of  frauds,  an  English  court 
held  that  writing  the  name  at  the  begin- 
ning of  the  testament  supplied  tbeabsence 
ul  signature  at  the  end;  and  some  other 
courta,  with  that  subjection  to  precedent 
which  characterises  that  system,  fol- 
lowed thedecislon.  Bnt,  though  following 
it,  some  of  the  judges  intimated  that,  if  It 
were  res  oora, they  would  deeldedlfferently, 
and  the  doctrine  was  condemned  by  sound 
legists.  Dr.  Browne  in  his  work  on  Civil 
Law,  and  Dr.  Clirlstlan  In  his  edition  of 
Blackstone. criticise  It  severely.  1  Browne, 
Civil  &  Adm.  Law,  p.  278,  note  16.  And 
such  wastheprevalentdissatisfactlon  that 
an  act  of  parliament  was  panned  to 
amend  the  statute  so  as  expressly  to  re- 
quire the  signature  to  b»  at  the  bottom 
of  the  testament.  We  were,  at  fir8t,much 
impressed  with  tbe  clear  proof  made  that 
the  deceased  intended  this  paper  to  be  her 
testament.  But  there  Is  no  more  doubt 
that  she  intended  the  Invalid  nuncupative 
codicil  to  be  her  testament;  yet.  as  the 
latter  was  attested  by  women  who  are  In- 
competent testamentary  wltnesseB,  no 
one  claims  its  validity ;  and  so,  If  the  olo- 
graphic will  is  not  signed  as  required  by 
law,  her  Intention  cannot  save  It.  The 
question  la  not  whether  she  Intended  this 
paper  to  be  her  will,  but  whether  It  is  a 
win  clothed  with  the  forms  of  law.  An 
olographic,  like  every  other,  testament 
Is  a  solemn  act.  It  mattersnot  howclear- 
iy  it  convoys  the  last  wishes  of  tbe  dece- 
dent ;  If  ft  Is  not  clothed  with  the  forms 
prescribed,  it  Is  null.  Even  apart  from 
the  names  not  being  at  the  end  of  the  tes- 
tament, we  think  the  proof  does  not 
show  that  she  intended  to  sign  at  all.  It 
simply  shows  that  she  did  not  think  or 
know  that  a  signature  was  eBsentlal.  If 
she  had  known  that  It  was  necensary  that 
tbe  testament  should  be  signed,  it  Is  Im- 
possible to  coneelve  how,  in  so  Important 
a  ma  iter,  she  should  have  acted  so  am- 
biguously  and  so  differently  from  the 
course  universally  pursued  by  her  In 
signing  other  acts  and  documents  of  every 
description.  Tbe  simple  fact  Is,  she  did 
not  know  a  signature  was  necessary, 
and  therefore  did  not  sign.  Her  mistake, 
in  this  respect,  is  unfortunate,  in  the  in- 
terests of  Justice,  but  It  cannot  save  the 
will.  The  remaining  contention  of  appel- 
lant, that  the  testatrix  had  signed  the  will 
at  tbe  end  of  the  act,  and  that  her  signa- 
ture had  been  cut  oft  by somethlrd  person, 
is  so  IncouBistent  with  the  one  Junt  dis- 
posed of  that  It  hardly  lies  In  the  month 
of  appellant  to  urge  them  both.  But, 
moreover,  it  Is  unsupported  by  proof,  and 
has  nothing  to  rest  oo.  Judgment  af- 
firmed. 


Webterkirld     al.  v.  Levis  et  al.  (No, 

10,575. ) 

(Supreme  Court  of  Jkm  teiana-  Jan.  19,  189L 
«  La.  Ann.) 

CONTRIBOTOBT  NEQUOENCB  OF  IKVANT— DANSBB- 

ocs  PaiHUBS— Ihpdtbd  NBguSBSoa  Of  Fxbmst 

— Rbbeabinob. 
1.  A  child  of  the  lige  of  Ave  years  and  seven 
months  is  prima  facU  Incapable  of  contrlbatory 
negligence. 

S.  Tbe  oondnct  of  bd  intaai  ttf  tender  years  is 
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not  eoveacneA  by  the  isme  rule  which  applies  to 
an  adalt  While  an  adult  must  be  free  Irom 
lault  which  contributed  to  bis  injury,  iu  oi-der 
that  he  may  recorer,  the  care  and  caution  re- 
qnirod  of  a  child  la  according  to  his  maturity  and 
cspaci^  and  the  droumstanoes  of  the  partioalar- 
case. 

S.  The  doctrine  of  imputed  nwHeeoce,  as  an- 
Doonced  in  HartJlBld  v.  Kager,  31  Wend.  015,  does 
not  prevail  in  Louisiana. 

4.  Where  the  defendants  negllf^ntly  leave 
iBxposed  In  a  public  place,  unsecured,  unguaxded, 
and  unattended,  a  danjrerous  machine,  likely  to 
attract  children,  excite  their  curiosity,  and  lead 
to  their  injury,  while  they  are  pursuing  their 
childiali  instincts,  acUld  of  tender  years,  injured 
by  said  machine  while  meddlinK  with  it  is  enti- 
tled to  recover  damages  for  the  Injury  Inflicted. 

5.  In  order  that  a  parent  may  recover  under 
the  set-ond  cause  of  action,  under  Act  71  of  1884, 
for  the  death  of  his  child  of  tender  years,  he 
must  be  free  f^m  negligence  proximately  oon- 
trlbnting  to  Us  death. 

&  Parents  are  not  obliged  to  restrain  tb^ 
children  within  doors  at  tfaolr  periL  It  is  not 
negligent  for  a  parent  to  permit  his  t^ld  to  go 
on  the  sidewalk  In  front  of  his  residence. 

7.  Where  the  age  of  the  child  leaves  a  doubt 
as  to  his  maturity  and  capaci^,  this  must  be  al- 
leged in  the  answer  of  the  denndant 
BnxDDvs,  C  J.,  and  Itenrax,  J.,  dlaaentlnff. 

ATFLlCArnOX  rOB  SICO!(D  ItKHEAKntO. 

1.  Under  the  rules,  this  ooort  has  the  right, 
whea  It  grauts  a  rehearinr,  to  proceed  to  render 
judgment  immediately  witbout  any  new  fixing 
of  Uie  ease,  more  particularly  where  the  appilca- 
tloa  for  a  rehearing  bas  been  orally  argaea. 

9.  Only  one  rehearing  is  granted,  In  any 
eanoe,  unless  nwttsra  an  deoidad  whleh  had  not 
been  previously  ooosldered,  and  roscrvo  made 
foe  n  rehearing. 

3.  ItUootIndlspensabIe,inordertoreconsIder 
a  case,  that  a  rehearing  be  expressly  granted  by 
a  qienal  decree. 

4.  It  snnces  If  the  opinion  on  the  reconsider- 
aUcni  shows  that  It  is  rendered  "on  rehearing. ' 
Thta  ci  room  stance  necessarily  implies  the  grant' 
Ing,  especially  where  the  deoree  rendered  sets 
aside  the  previous  judgment,  and  adjadioates 
anew  on  the  controversy. 

iSyllabiu  by  Uk  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Vourhiks,  .ludge. 

Gibson  &  HuU,  M.  L.  TuUis,  and  Farrar, 
Jonas  Jt  Kruttacbnitt,  (ot-  appellants. 

One  who  leaves  In  a  public  place,  where 
a  person  has  a  right  to  go,  a  dangerous 
machine,  is  liable  Fur  Injuries  caaseil  there- 
by to  pemuns  who  are  la  fact  without 
fault,  or  who,  beiug  infants,  are  In  law  in- 
capable of  beinfc  cuntrlbuturlly  negligent. 
Cuoley,  Torts,  (2d  Ed.)  pp. 818-823;  J.yncta 
V.  Nurdin,  1  Q.  B.  29;  Kallroad  Co.  \\ 
Stoat.  17  Wall.  ^7;  Siangan  v.  Bailroad 
Co..  38  N.  T.  455;  Railroad  Co.  t.  Bum- 
stead.  48  111.  221;  Bauch  v.  Lloyd.  81  Pa. 
St.  Birfce  v.  Gardner,  19  Conn.  507; 

Boblnsun  v.  Cone, 22  Vt.  :il:i;  BallroaU  Co. 
V.  Bohn.  27  Mich. 513;  Brennen  v.Railroad 
Co.,  45  Conn.  298;  Fltssluimons  v.  Ball- 
road  Co.,  22  Kan.  690;  Spengler  v.  Will- 
ic^ms,  (Miss.)  6  South.  Rep.  618. 

See.  also,  on  general  subject,  Shea  v. 
Reem8,36La.Ann.9G6;  UcLongfaryT.  Fin- 
ney, 37  La.  Ann.  37- 

It  Is  well  settled  that,  the  conduct  ot 
an  Infant  of  tender  years  Is  not  to  be 
governed  by  the  same  rules  which 
govern  an  adult.  While  It  Is  a  general 
nile  in  reipard  to  an  adult  tliat»  to  en- 
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title  bim  to  recorer  daniag«a  for  an  In- 
jury resulting  from  the  negllgenea  of  an- 
other, be  must  himself  bare  been  free  from 
ftinlt.  sucb  Is  not  tbe  rule  In  regard  to  an 
Infant  ot  tender  years.  The  care  and  caa> 
tion  required  of  a  child  areuccordingto  bl» 
maturity  andcapaclty  only,  and  these  are 
to  be  determined  In  each  case  by  the  circuni- 
stances  of  that  case.  Suiub  anthorlties, 

APPUCATION  FOB  BBBKABINO. 

1.  In  the  Instant  case,  tbe  tacts  do  nut 
show  the  child  guilty  of  contributory  fault. 
Argument  on  the  evidence. 

2.  Discussion  ot  tbe  doctrine  of  imputed 
fault  of  the  father,  examination  of  the 
reason  of  the  rule,  and  argument  to  the 
effect  tbat  it  should  not  bar  plalntlfls'  de- 
mand ber& 

8.  'Doctrine  of  respondeMi  aapalor  dto- 
cossed,  and  shown  to  apply  here,  so  as  to 
establish  defendant's  liability.  Cases  cit- 
ed on  this  point.  Bliea  r.  Reems,  S6  La. 
Ann.  966;  McCubbla  v.  Hastings,  27  La. 
Ann.  710;  Railroad  Co.  v.  Haontng,  lit 
Wall.  649.  (a  Louislanacase:)  andAckerlr 
T.  8uUWan,S4La.  Ann.  1156. 

4.  Argument  as  to  what  welffht  is  to  b» 
attributed  to  tbe  Jury'a  rerdlct. 

Howe  A  Prentiis),  for  appellees. 

1.  In  auch  a  eaae,  verdict  should  not  be 
set  aside  unteas  manifestly  wrong.  S7  La. 
Ana.  655;  U9  La.  Ann.  929.  3  Sooth. Rep.95. 

2.  Tbe  prohibition  of  city  ordinance  a» 
to  Tehlcles,  etc.,  did  not  ccmceru  the  roller. 

8.  No  Invitation,  by  persons  not  in  em- 
ploy of  defendants,  to  boys  to  ride  om 
graretcarts  notowned,  emraojred,  or  con* 
trolled  by  them,  can  affect  defendants. 

4.  Road-way  of  St.  Mary  not  Intended 
as  play-ground,  and  use  for  that  purpose 
unlawfnl.  48  Me.  348;  119  Mass.  478;  S 
Allen,  237. 

5.  The  "fault"  mentioned  tn  article  28]5» 
Rev.  Civil  Code,  must,  to  justify  recovery, 
be  the  eflBclent  cause  of  the  Injury,  and 
plaintiff  cannot  recover  If  their  fault  or 
the  fault  of  their  eon  intervened  to  com- 
plete the  chain  of  efficient  causation.  89 
Im.  Ann.  790,  2  South.  Rep.  562  ;  96  U  S. 
442. 

6.  Bnrden  of  proof  is  on  plalntlfls  to 
show  fault  ot  defendants,  and  tbat  tbey 
and  their  son  were  without  contrlbntory 
fault.  40  La.  Ann.  786,  6  South.  Rep.  98; 
80  Md.  47:  58  Md.847;  49Barb.  52ft.  Dilem- 
ma stated.  Tum-Table  Case.  17  Wall.  667,. 
not  against  defendants.  Lynch  v.  Nurdla 
dlsclngaished.  and  shown  to  have  been 
repeatedly  disregarded  and  overruled.  2 
Hurl.  &  C.  744;  L.R.1  Exch.239;  109  Mass. 
104.  Ill  Mass.  186. 

7.  It  Is  not  averred  nor  proved  that  de- 
fendants, natural  persons,  could  have 
prevented  the  act  and  have  not  done  so. 
Rev.  Civil  Code, art. 2320;  17  La.  546  ;  2  La. 
Aon.  40J. 

1.  Discussion  of  the  cases  ot  Plumley  v, 
Blrge,  124  Mass.  67;  Powers  v.  Harlow,  63 
Mich.  615, 19  N.  W.  Rep.  257;  and  Wendell 
r.  Railroad  Co.,  91  N.  T.  420,  as  regardins 
the  question  of  children's  contributory 
n^ligence. 

2.  Ai^ument  to  show  that  the  doctrine 
of  Mulllna  T.  Blaise,  37  La.  Ann.  92,  and 
Marionneaux  v.  Brugler,  65  La.  Ann.  13, 
acquits  tbecblld  ot  contributory  negligence 
in  the  case  at  bar. 
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rasPB  cited  by  plaintiffs  analysed,  and 
fuund  In  favor  of  defendants*  contentions, 
or  Dut  ajcannat  tbem. 

1.  The  burden  of  proof  as  to  contrlba- 
tury  neglect  on  plahitlflla.  68  Md.  347:  80 
Md.  47;  49  Barb.  529;  21  Wend.  615;  40  La. 
Ann.  7S7,  5iSouth.  Kep.  76;  Inaurance  Co. 
V.  Werlein,  8  ijouth.  Rep.  435.  The  boy 
not  only  contriboted  by  want  of  care,  but 
by  active  persleteDt  dlsregarda  of  wurn- 
InKH  and  entreaty.  12S  Masn.  18;  91  N.  Y. 
4-2».  The  ancient  EnKllsh  rule  that  a  child 
under  seven  years  should  nut  be  convicted 
or  felony  does  not  apply  to  questions  at 
bnr,  which  are  to  be  Jud^d  by  all  the 
factH  and  clrcumstanceR  uf  the  case.  49 
N.  Y.  255;  Stone  v.  Railroad  Co.,  38  Amer. 
&  Enj?  R.  Cas.  490:  15  Wall.  401.  17  Wall. 
mt;  23  La.  Ann.  182;  Olvil  Code.  art.  344; 
1  Qr»enl.  Er  (Mtb  Ed.)  $  807. 

3.  Plaintiffs*  action  for  dame^es  they 
have  Buffered  as  parents  Is  barred  by 
fault  of  child,  un  thu  same  principle  as 
that  which  establishes  the  liability  of  the 
father  tor  such  a  fault  as  to  others. 

8.  The  conourrlnz  opinion  In  favor  of 
defendanttf,  also  correct. 

In  a  question  of  contributory  neglect, 
no  arbitrary  line  can  be  drawn  at  the 
BKe  of  seven.  Blab.  Non-Cont.  Law.  §§ 
660,865.668;  104  Mass.  62;  124  Mass.  57; 
114  III.  83. 

1.  The  cases  of  Plamley  v  Btrji^,  124 
Mass.  57;  Powers  v.  Harlow,  68  Mich. 
615,  10  N.  W.  Bep.i»7;  ami  Wendell  v.Rall- 
rond  Co.,  »1  N.  Y.  420,— cannot  he  con- 
strued against  defendants,  but  are  in  their 
tavur. 

2.  Mullina  v.  Blaise.  S7  La.  Ann.  92,  and 
Marlonneanx  v.  Braf?ler,  35  La.  Ann.  13. 
do  not  sustain  the  contention  of  plalutiffs 
as  to  tlie  question  of  con  trlbutlon. 

ON  nSHEARINO. 

McEnrbt,  J.  The  plaintiffs,  father  and 
mother,  of  a  buy,  Richard,  aged  Ave  years 
and  seven  months,  brought  thi>4  suit  un- 
der Act  71  of  l!S84  fordamages  forthe  death 
of  their  son.  caused  by  a  large  Iron  roller 
left  by  the  deTendnntn  opposite  to  the  resi- 
dence ol  plaintiffs,  and  a  very  short  dis- 
tance from  It.  The  residence  was  located 
on  St.  Mary  street,  comer  of  Coliseum. 
The  defendants,  under  a  contract  with 
the  city  of  New  Orleans,  were  engageil  in 
placing  gravel  on  (^oliseuui  street.  The 
defendants  pleaded  a  general  denial  and 
speciully  aver  that  they  had  never  been 
in  fault,  nor  had  the  minor  child  Richard, 
nor  had  the  plainttrfs,  ever  suffered  any 
damage  or  Injury  by  their  fault.  And  they 
further  allMce  that,  it  said  boy  Richard 
were  ln}area,  and  their  employed  were  neg- 
ligent, they  are  not  reRponsIble  in  dam- 
ages, as  the  boy  Richard  was  guilty  of  con- 
tributory negligence.  They  allege  neglect 
cn  the  part  of  plaintiffs  as  contributory  to 
the  accident,  and  they  also  allege  that 
they  were  not  present  when  the  adsddent 
occurred,  and  are  therefore  not  responsi- 
ble. There  was  Judgment  for  the  defend- 
ants, from  which  the  plaintiffs  have  ap- 
pealed. 

The  da  mages  allowed  incase  of  death  by 
Act  71  of  1K84  couslst  of  two  elements:  (1) 
The  right  ol  action  for  the  damages 


suffered  by  the  child,  and  which  passes  to 
the  surviving  parent  by  inheritance;  (2) 
the  action  for  tue  damages  suffered  by  tbe 
parent  on  account  of  the  Iobb  of  the  child. 

The  plaiotirrs  inherit  this  action  lor 
damages  sufTered  by  the  child  from  blm, 
and  It  must  be  treated  as  though  the  child 
was  alive  and  suing  for  an  Injury  to  him- 
self. The  question  on  this  branch  of  tbe 
case,  therefore.  Is  one  of  contributory  neg- 
ligence  on  the  part  of  the  child.  Fur  the 
purpose  of  leveling  and  grading  Coliseum 
street,  the  defendants  nsed  a  heavy  iron 
roller,  with  two  mules  attached.  One  uf 
them  was  left  unattached,  the  males  not 
hitched  su  as  to  prevent  them  from  mov- 
ing off  with  the  roller,  and  the  roller  un- 
fastened by  a  chain,  although  it  was  capa- 
ble of  being  BO  secured  as  to  prevent  tbe 
rotation  of  the  cylinder,  at  lltue  Inconven- 
ience and  an  inconsiderable  cffst.  Since 
this  accident  tbe  rollers  hare  bad  chains 
attached  to  them  so  as  to  secure  theui. 
The  roller  was  a  dangerous  machine  of 
that  character  which  would  attract  the 
Instinctive  curiosity  of  children.  The  buy 
Richard  escaped  from  the  residence  of  bla 
parents,  gut  on  the  ruUer,  started  the 
mules,  and  was  thrown  from  It,  and  un- 
der it,  and  mortally  Injured.  Tbe  teHtl- 
mony  clearly  estatilisbes  the  negligence  of 
the  defendants  In  leaving  the  roller  unnt- 
tended,  the  mules  unhitched, and  the  roller 
unsecured  by  a  chain.  Tbedilver  In  charge 
of  the  machine,  and  who  abandoned  It  un- 
attended, as  stated,  was  in  the  emph>y- 
ment  of  defendants,  and  the  machine  was 
left  by  him  In  the  course  of  bis  employ- 
ment. The  defendantn  are  therefore  re- 
sponsible In  damages  fur  the  injury  to  the 
child  Richard,  unless  they  are  relieved  by 
contributory  negligence  on  his  part. 

Article  34  ol  the  Civil  Code  says:  "Age 
forms  a  distinction  between  those  wbo 
have  not  suffldenr  reason  and  experience 
to  govern  themselves  and  t<i  be  masters 
of  their  own  conduct.  But,  as  nature 
does  not  always  Impart  the  same  ma- 
turity and  strength  of  Judfrment  at  the 
same  age,  the  law  determines  the  period 
at  which  persons  are  sutflclently  advanced 
in  life  to  be  capable  of  contracting  mar- 
riage and  other  obligations."  This  article 
applies  to  civil  obligations.  But  It  recog- 
nizes the  difference  In  the  maturity  and 
strength  of  Judgment  of  children  ol  theRame 
age,  and  the  necessity  asa  matter  of  public 
policy,  of  deterrololng  the  period  at  which 
responsibility  shall  commence.  There  la, 
however,  no  statutory  period  fixed  at 
which  this  responsibility  shall  commence. 
Under  the  common  law.  a  child  under  sev- 
en years  of  age  is  presumed  to  be  Intrana- 
ble  of  committing  a  crime,  and  between 
seven  and  fourteen  his  capacity  requires 
to  be  affirmatively  proved.  Under  seven, 
the  presumption  is  absolute  as  to  tbe  In- 
fant's Incapacity  to  commit  crime.  Chil- 
dren are  In  the  first  years  of  their  exist- 
ence Don  gnljarla.  Under  the  Roman  law, 
several  degrees  ot  infancy  are  recognized. 
The  first  Is  absolute  Infancy.— in  the  lit- 
eral sense,  speechless ;  after  that,  nntil  the 
age  of  seven,  a  child  is  infaotfm  proximas; 
and  from  the  eighth  year  to  puberty,  he  Is 
pubertatl proxtmuB.  The  child's  responsU 
Dllitr  In  American  Jurlapnidence  for  taUi 

Digitized  by  Google 


WESTEHFIELD  e.  LEVIS. 


5S 


aets  Is  a  question  oT  capacity,  and  it  has 
been  funod  a  difficult  question,  and  has 
been  tn  many  courts  a  very  Irultlul  source 
of  controvttniy.as  to  what  age  is  sufficient 
to  constitute  a  child  sul  Jarh.  Wbere 
there  la  n<>  donht  as  tu  the  capacity  of  the 
child,  atone  extreme  or  the  other, toavold 
danfcer,  the  court  will  decide  It  as  a  mat- 
ter nf  law.  Thus  courts  have  held,  as  a 
matter  of  law,  children  of  various  a^es 
from  one  year  and  five  months  to  sereo 
years  non  aul  Juris.  Beach,  Contrlb. 
Nefc.  9  »».  p.  120;  2  Thnrap.  Nej?.  §  »1,  p. 
1180.  In  the  case  of  HartHeld  v  Roper.  21 
Wend.  616,  It  was  held  that  when  a  child 
of  Huch  trader  years  as  not  to  poiwesa 
safBclfnt  discretion  to  avoid  din^r  is 
permitted  by  tta  parents  to  be  In  a  public 
hlfchway,  without  any  one  to  fi^uard  It, 
and  is  there  run  (>Ter  by  a  traveler  and  In- 
Jared,  neither  trespass  nor  case  will  He  un- 
less the  Injury  be  vuluntary,  or  tbe  result 
of  "fcrosB  Dexleet,"  on  the  part  ot  such 
traveler.  Tn  an  action  torsnch  Injary,  If 
tbe  cundnct  of  the  chikl  be  such  as  would 
cunstitnte  n^llgence  on  the  part  ot  the 
adalt.  nItliouKti  the  child,  by  reason  o  his 
tender  years,  be  Incapable  of  using  that 
deifive  of  care  which  Is  expected  of  a  per- 
son of  prudence,  tbe  want  uf  such  care  on 
the  pnrt  uf  thepare»teor  jEUurdlansof  tbe 
child  fumlshea  a  completedefenseto  an  ac- 
tion by  the  child  for  tbe  Injury  sustained. 
3Tnomp.  N^.  §  8S,  p.  11K4.  This  rule  has 
been  adopted  by  the  courts  of  last  resort 
In  some  of  th(>  stateH.  and  has  been  denied 
In  others.  We  cannot  sanction  this  doc- 
trine, and  prefer  to  adopt,  as  more  In  ac- 
<ordanee  with  our  syatera  of  Jurlspru- 
'denre,  the  mle  adopted  by  those  euorts  gf 
lant  resnrt  which  hare  denied  tbemlein 
tbatcaHe.  ln3Thomp.  Neff.§38.p.  1192,  tbe 
-correct  rnle  Is  stated  as  follows:  "There- 
fore, when  the  clrcom stances  of  the  case 
do  not  Justify  the  Impntutionuf  ne^llfrence 
on  the  part  of  others,  or  In  Jurisdiction 
where  Imputed  neKliffence  Is  not  applliMl, 
the  only  qoeetlon  in  tbe  case  Is  whether 
the  defendant  has  been  jcullty  of  any  neglt- 
Kenre  wblcb  may  be  reasonably  said  to 
have  been  the  cause  of  the  Injury  •  •  * 
If,  however,  tbe  child  Is  old  enouo;h  to 
have  some  perception  of  (lanKer,nnd  capa* 
Lie  ot  exert-ising:  other  faculties  for  its  self- 
preservation,  it  is  held  bound  to  do  so, 
but  only  as  effectually  as  can  be  reasona- 
bly expected  of  a  child  of  Its  matarlty  and 
■capacity.* 

The  boy  Richard  was  of  that  ajare,  ac- 
cordlDf?  to  the  Roman  law.  which  placed 
bim  nearer  the  line  of  the  first  staffe  of  in- 
fancy than  puberty  Bntheevldeatly  had 
nttained  that  deicree  of  maturity  when 
be  was  capable  of  some  sllKht  dcfcree  of 
dlaeemment.  and  was  capable  to  some  ex- 
tent of  exerclsInK  his  faeoltles  for  self-pres- 
ervation. His  conduct  must  be  Judiced  by 
this  dexree  of  capacity.  The  law  Is  forci- 
bly stated  in  the  case  of  Westbniok  v. 
Railroad  Co.,  from  the  supreme  court  of 
Mississippi,  and  reported  in  6  South.  Rep. 
321.  The  court  said :  "Weare  unable  to 
enbscribe  to  the  doctrine  that  a  minor 
four  or  Ave  years  of  ajre  shall,  as  a  mat- 
ter of  law,  be  chanced  with  cnntrtbntory 
necltKenee,  and  barred  from  recovery  In  an 
action  bruoght  by  hlm»  or  In  his  b^alt 


for  an  Injury  Inflicted  on  him  by  another, 
because  be  did  not  exercise  reasonable 
care  to  avoid  the  Injury.  A  child  of  such 
afpe  Is  generally  incapable  of  cbooslnir  be- 
tween right  and  wrung,  between  fcoud 
and  evil,  and  between  care  and  rashnesa. 
From  him  duties  to  others  are  nut  exact* 
ed;  but  from  others  to  him, duties  are  rec- 
ognised and  enforced.  The  rule  which  ex- 
empts a  child  of  tender  years  from  re- 
sponsibility, while  it  may  not  operate 
Justly  In  every  possible  rase,  on  the  wliolu 
promotes  tbeendofjustlce;  and  we  follow 
the  authorities  which  bold  thtit  a  child  ot 
the  age  of  appellant  la,  prfmafac/e.  exempt 
from  respunalblllty,  but  testimony  is  aA- 
mlsslble  to  show  tbe  contrary  "  Mayor, 
etc.,  V.  McLain,  (Miss.)  6  South.  Rep.  774; 
Central  TrustCo.  v.  Wabash,  St.L.A  P.R. 
C0..BI  Fed.  Rep.24e:  Railroad  C!o.  v.Qlad- 
mun,  IS  Wall.  4U1;  Railroad  Co.  v  Stout, 
17  Wall.  6.57;  Mangam  v  Railroad  Co..  88 
N.  Y.  455;  O'Mura  v.  Railroad  Co,,  Id.445; 
Daley  v.  Railroad  Co..  211  Gunn.  501;  Rail- 
ruad  Co.  v.  Uahoney.  67  Pa.  St.  187;  Kay 
v.  Railroad  Co.,  65  Pa.  St.  26»;  Railroad 
Co.  V.  Hanlon,  53  Ala. 70;  Schmidt  v.  Rail- 
way Co..  23  Wis.  186;  Walters  v.  Railroad 
Co.,  41  Iowa,  71.  Railroad  Co.  -v.  Greg- 
ory, 58  III.  226:  Barksdull  v.  Railroad  Co., 
23  La.  Aon.  ISO;  MuUlus  v.  Blaise.  87  La. 
Ann.  92,  Beach.  Contrlb.  Neg.  S  89,  p.  120; 
Wtaart  Neft.  §§  3KM22. 

As  a  rale. the  presumpthm  is  that  B.ml- 
uor  Is  not  responsible  for  his  cuntracrg. 
There  are  exceptions,  and  the  situation 
and  necessities  of  the  minor  may  be  such 
that  bis  c«>ntract  may  be  binding  upon 
him.  These  exceptions  must  be  arerred 
and  proved,  and  tor  like  reason  the  child 
of  tender  years  being  prima  fade  Incapa- 
ble of  taking  care  of  bimseir.  and  therefore 
presumptively  relieved  from  the  conse- 
quences of  his  act.  the  exceptional  capaci- 
ty and  maturity  of  tbe  child  must  be 
pleaded  by  the  defendant  In  his  answer. 
There  WHS  no  avenuent  of  this  In  the  an- 
swer, but  evidence  was  Intruduceil  on  this 
point  without  objection.  We  will  there- 
fore consider  It.  The  evidence  dues  not 
impress  us  with  the  belief  that  the  boy 
Richard  was  endowed  with  exceptional 
capacity  and  maturity  beyond  bis  years. 
He  went  tu  school,  but  was  only  In  his 
first  letters.  He  was  a  bright  and 
spHffhtly  boy    His  capacity  Is  beet  ex- 

Eressed  in  the  words  uf  hie  teacher,  that 
a  was  a  "bright  aod  ubedlent  boy." 
That  he  was  not  consldned  ot  exception- 
al capacity  and  maturity  by  his  parents 
Is  proved  by  tbe  fact  that  he  wrts,  when 
permitted  to  go  on  the  streets,  accompa- 
nied by  a  nurse.  She  accompanied  him  to 
Bcbnol.  and  when  unable  tu  do  so  the 
teacher  went  Tor  him  and  accompanied 
him.  On  the  day  of  the  unfortunate  acci- 
dent he  eluded  the  vlgilanceot  his  parents, 
and  escaped  to  tbe  street. 

In  the  case  of  Lynch  v.  Nurdln.l  Q.B.29, 
the  child  injured  was  under  seven  yeni-s  of 
age.  He  climbed  on  a  cart  left  standing 
and  unattended  on  the  street  by  tbe  de* 
fendant  Another  child  started  the  horse, 
and  the  child,  who  was  on  the  wheel,  was 
thrown  from  it,  and  under  It,  and  his  leg 
broken.  The  d>4endant  wns  held  liable, 
thongb  the  elilldt  tbe  pltintlff,  was  a  tree- 
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passer.  lu  tblB  case  the  coort  aald*  "Or- 
dinary care  must  mean  that  degreeof  care 
wblch  may  be  reasonably  expected  froio 
apWBonln  plalniltT'Ei  situatlun;  and  thts 
wunid  evldeutly  be  very  uraall.  Indeed,  In 
BO  yunnt<  a  cliild.  But  tbls  case  presents 
more  than  the  want  of  care;  we  find  In  it 
tbe  positive  mlsconduet  ol  tbe  plaiotffT  as 
an  active  Instrument  towards  tbe  effect. " 
The  doctrine  announced  in  this  case  has 
been  affirmed  In  eva>y  court  of  last  reaoEt, 
where  tt  has  been  presented,  In  this  cuun- 
Crj,  except  In  the  courts  of  Massachu- 
setts. Beech.  Cuntrlb  Neg.  §  47,  p.  14S, 
2  Thomp.  Neg.  {  SU,  p.  n»2.  In  the  case 
of  Railroad  Co.  v  Stout,  17  Wall,  BtiO, 
where  the  child  Henry  Stout  was  six  years 
of  age,  the  law  In  the  case  of  Lynch  v.  Nnr- 
dln  was  affirmed.  J  usUce  Hunt*  the  or- 

fan  of  the  supreme  court  ol  tbe  TTnited 
tatea.  said.  "It  Is  well  settled  that  the 
conduct  of  an  Infant  of  tender  years  Is  not 
to  be  Judged  by  tbe  same  rule  which  fcov- 
ems  that  of  an  adult.  While  It  is  tlie  gun- 
eral  rule  In  regard  to  an  adolt  that,  to 
entitle  blm  to  recover  damafc^  lor  an  In- 
Jury  resulting  from  the  fault  or  negligence 
of  another,  be  must  himself  have  been  free 
from  fault,  such  Is  not  tbe  rule  In  regard 
to  an  Infant  of  tender  years.  Thecareand 
caution  required  of  a  child  is  according 
to  his  maturity  and  capacity  only,  and 
this  Is  to  be  determined  In  each  case  by 
the  circumstances  of  tbatcase."  Wbart. 
Neg.  S  8Ud.  On  this  subject  Mr.  Wharton 
says,  la  bis  work  on  Negligence,  $  SU. 
"  *  *  *  Of  an  Infant  of  tender  years, 
less  diHoretlon  Is  required,  and  the  degree 
depends  upon  his  ase  and  knowledge. 
The  cantlon  required  is  according  to  tlie 
maturity  and  capacity  uf  tbe  child,  a  mat- 
ter, as  we  have  seen,  to  be  determined  in 
each  case  by  the  circumstances  of  the 
case."  In  section  A16  he  hays:  "But  In 
cases  where  a  child  miscblevonHly  med- 
dles with  tbe  machine  or  other  dangerous 
agency,  or  with  structures  In  public 
streets,  another  phase  of  facts  presents  It- 
self, and  a  result  Is  reached  which,  though 
dirferlng  superficially  from  the  last-Ktated 
caBP,  accords  with  It  in  principle.  In  tbe 
case  just  mentioned,  the  rallruad  ennlneer 
or  tbe  drlrer  of  a  carriage  Is  held  liable  if. 
by  the  exercise  of  due  diligence,  he  could 
have  avoided  running  over  thecblld.  Sup- 
posing, however,  a  well  is  left  open  or  ma- 
chinery Is  exposed,  and  a  child  Is  thereby 
damaged.  Again  we  say,  notwithstand- 
ing the  hiKh  authority  to  the  contrary, 
that  the  negligence  of  the  child's  parents 
has  nothing  to  do  with  the  issue.  That 
Issue  is,  was  it  negligence  to  leave  the  well 
or  the  machinery  exposed^  And  this  is- 
sue must  be  determined  by  the  test 
whether  sunh  an  exposure  is  couHlstent 
with  the  mode  of  action  of  a  prudent  and 
Bkillful  buKlness  man.  In  applying  this 
teet,  we  muHt  necessarily  view  tbe  com- 
munity as  a  mass.  To  make  a  machine 
that  would  not  be  dangerous.  If  tampered 
with  by  a  meddlesimio  boy,  would  be  im- 
poHslble;  and  therefore  u  good  business 
man  does  not  undertake  to  make  a  ma- 
chine that  would  not  be  dangerous.  If 
tamperetl  with  by  a  meddlesome  child. 
In  other  words.  It  Is  not  a  condition  of 
the  diligence  ol  a  good  specialist  that  he 
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should  construct  a  machine  with  which 
a  meddleHome  child  could  not  Injure  him- 
self; but  It  is  part  of  the  condition  ol  a 
good  spectallst  that  he  should  not  negli- 
gently start  In  the  streets  a  machine 
which  destruys  a  child,  no  matter  how 
meddlesome.  And  It  Is  part  ol  the  dili- 
gence thus  spoken  of  not  to  leave  a  dan- 
gerous machine  (whlchit  is  not  n^llgence 
to  place  in  a  private  apartment)  in  a  pub- 
lie  street,  where  It  may  be  ancoosctoualy 
bnstled  by  passengers  or  meddled  with  by 
Idlers  or  children. "  Kette  v.  Railroad  Co. 
31  Minn.  207.  To  the  same  eHect  as  the 
above  is  the  doctrine  in  the  numerous 
"  turn-table  cast9B, "  which  Is  as  IoIHowh: 
"A  child  injured  while  trespaasing  has  n«> 
right  of  action,  unless  injured  by  the  neg- 
ligence of  defendant,  when  tbe  injury 
might  have  been  avoided  by  ordinary  care 
on  d^ndaat's  part.  Bnt  when  a  child 
of  tender  years  commits  a  msre  trespasa, 
and  is  injured  by  agencies  that  to  au 
adult  would  be  open  and  obvious  warn* 
Ings  of  danger,  but  not  so  to  a  child,  he 
Is  not  debarred  from  recovering,  if  the 
things  Instrumental  In  his  Injury  were  left 
exposed  and  nngnarded,  and  were  of 
such  a  cfawacter  as  to  be  likely  to  at* 
tract  ahlldrea,  excite  their  curiosity,  and 
lead  to  their  Injury  while  they  were  pursu- 
ing their  childish  Instincts.  Such  danger- 
ous and  attractive  Instrumentalities  be- 
come an  Invitation  by  implication. "  4 
Amer.  &  Eng  Euc,  Law,  p.  5S.  In  the 
instant  case  the  boy  Bicbard  was  la  hla 
parents*  yard,  and  was  allared  by  this  ex- 
posed machine  to  elude  tbe  vigilance  of  his 
parmts  In  order  to  get  on  tbe  roller.  It 
was  dangerous.  It  was  of  such  a  charac- 
ter as  to  excite  bis  ciirioalty,  and  lead  to 
the  injury  Inflicted  upon  him  while  he  was 
in  the  pursuit  of  bis  childish  Instinct.  It 
was  an  Invitation  to  him  by  Implication. 
The  machine  was  in  a  public  place,  on  a 
public  street.  In  close  proximity  to  the 
yard  of  the  plaintiff.  It  was  left  exposed, 
unguarded,  and  unsecui'ed.  The  child 
Bicbard  was  of  that  tender  age  when  child- 
ish Instincts  are  probably  at  their  fullest 
Intensity  The  d^endants  are  responalble 
in  damages  lor  the  Injury  Inflicted  upon 
blm. 

Second  cause  of  action .  In  order  that 
the  plaintiffs  be  entitled  to  recover  under 
this  cause  of  action,  under  Act  71  of  liM4, 
they  must  be  free  from  negligence  proxi- 
mately contrlbntlng  to  their  son's  Injury. 

Thomp.  Neg  §  37.  p.  1191.  The  evi- 
dence does  not  establlBh  the  parents*  neg- 
ligence. Tbe  child  was  forbidden  the 
streets  without  an  attendant.  The  gate 
was  locked  In  order  to  keep  him  In  tbe  yard 
inclosnre.  He  escaped  from  the  yard  over 
the  fence  Into  the  street,  where  be  got  on 
the  roller,  not  a  half  a  block  distant,  and 
opposite,  or  nearly  oppoBlte.  the  parents' 
rcHlilence.  But  had  no  precaution  been 
observed  to  confine  the  child.lt  would  not 
have  been  negligence  for  the  parents  to 
permit  a  child  of  his  age  to  go  on  the  side- 
walk In  front  of  the  residence.  Pai'ents 
are  not  obliged  to  restrain  their  children 
withindoors  at  their  peril,  2  Thomp. N(%. 
§  34,  p.  Maugam  v.  Ballroad  Co..  SS 

N.  ¥.455;  Barksdull  v.  Railroad  Co.,2S  La. 
Ann.  IM;  Mulllns  t.  Blaise,  87  La.  Ann. 
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92.  It  hag  been  brid  that  the  mere  fact 
that  a  cbtld  fooryearsol  ageatrayed  more 
than  two  blocks  from  borne,  at  play  with 
otber  chtldreo,  la  not  of  Ituelf  evidence  of 
contribatory  nesliffeace  on  the  part  of  Its 
parents.  2  Tbomp.Nes.§  36,  p.  11S8,  note. 
In  this  case  the  child  was  Id  the  parents' 
yard,  and  by  the  dannreruuB  maclilne  of 
the  defendants  wae  Induced  to  leave  It. 
From  the  clrcumBtancee  in  the  case  It  la 
evident  the  plaiutlffa  were  not  guilty  of 
any  ne^lt^rence  that  proximately  contrib- 
Qted  to  the  accident. 

<)n  tbe  first  cause  of  action  the  plaintiffs 
are  entitled  to  recover  damages  for  the 
tnilfering  of  the  child.  He  was  painfully 
iDjured;  lacerated  about  tbe  abdomen; 
bis  body  severely  Injured  In  other  places. 
He  lingered  for  nine  days,  and  during  that 
time  must  neeeaaarily  havAsnlfered  intense 
agony  and  pain,  we  fix  tbe  damages  fur 
thtsltem  at$l.VOO.  For  the  second  eanse 
of  aetlon  tbe  pialntllhi  would  be  entitled 
to  nominal  damages.  If  we  could  com- 
pensate In  money  for  tbe  grief  of  the  par- 
ents at  the  loss  of  tbetr  boy,  tbe  depriva- 
tion of  his  society,  tbe  endearments  and 
affeetfoi)  which  have  been  lost  to  them, 
there  la  nottaing  In  tbe  record  to  enable  na 
to  do  mo;  nor  Is  there  any  evidence  upon 
wh'idi  we  can  base  an  estimate  of  the  ex- 
pense* Incurred  by  the  parents  for  tbe  laat 
alrknem.  It  is  thereforeordered, adjudged, 
and  decreed  that  our  former  decree  In  this 
case  beavoided  and  reversed;  anditlsfur- 
ther  ordered,  adjudged,  and  decreed  that 
tlw  judgment  appealed  frum  be  annulled, 
avoided,  and  reveraed.  and  set  aside;  and 
it  Is  now  ordered,  adjudged,  and  decreed 
that  there  be  Judgment  for  the  plaintltls 
in  the  sum  ol  $1*000;  appellasB  to  pay  all 
costs. 

Frnnbr,  J.,  {diaaeotiiig.)  Weoriglnally 
decided  this  case  In  favur  of  defendants 
by  afBnniug  the  Judgmmt  appealed  from. 
On  application  for  rehearing,  the  court 
sets  aatde  its  former  decree,  and  decides 
in  flavor  of  plaintiffs.  I  extract  from  the 
original  opinion  a  statement  of  the  facts 
of  the  case,  the  correctness  of  which  was 
not  impugned  even  in  the  application  for 
rehearing :  **  The  defendants  were  engaged 
In  paving  CollBeam  atreet  with  Oloatw 
gravel.  Tbe  Inm  roUerin  question  waaone 
of  two  which  were  employed  by  them  as 
aerfflsary  implements  for  the  prosecution 
of  the  work.  The  other  roller  having  met 
with  an  accideut,  tbe  driver  of  this  roller 
was  called  to  go  to  it.  at  adlstanceot  two 
or  three  squanM,  to  render  assistance.  He 
drove  to  a  point  on  St.  Mary  street,  near 
the  croaning  of  GoUseam,  and  left  his  team 
against  tbe  sidewalk  nearly  opposite  the 
residence  of  plaintiffs.  The  mules  were 
gentle,  accustomed  to  stand,  and  dlaln- 
clined  to  move  and  pull  the  heavy  roller 
without  urging.  The  mlnorchlldof  plaln- 
ttOa  was  a  bold,  active.  Intelligent  boy  of 
five  years  and  seven  months  of  age.  whom 
it  was  difficult  to  keep  out  of  the  street. 
Although  his  parents  usually  kept  their 
gate  locked,  their  yard  was  separated 
from  the  adjoining  lot  by  a  wooden  parti- 
tion, which  the  boy  had  do  dlfilcnlty  In 
climbing,  and  the  evidraee  shows  that  be 
was  frequently  In  tbe  street  unattended. 


On  the  occasion  In  question  his  procedlngs 
were  observed  by  an  Invalid  lady  who  sat 
upon  her  gallery  in  view  ul  the  plalntlllB* 
preralaea.  She  first  observed  him  within 
hla  yard  trying  to  start  the  mules  by  pelt- 
ing them  with  pieces  of  mud  or  dirt.  Fall- 
Ine  In  this,  he  clambered  over  the  parti- 
tion, and,  running  to  the  roller,  began  to 
climb  upon  it.  She  called  out  to  him, 
*  Don't,  Richie;' and  he,  hearing  her,  and, 
as  she  says,  evidently  thinking  some  one 
in  his  house  had  called.  Jumped  down,  ran 
and  climbed  back  into  bla  yard.  Present- 
ly he  came  over  again,  and  began  to 
mount  tbe  roller,  when  abe  again  called  to 
blm,  *0b,  Blchlel  don't,  Richie;'  whereup- 
on he  again  got  dowu;  bat  looking 
around,  and  seeing  that  It  was  she  who 
called,  be  paid  no  attention,  and  again 
began  to  climb  the  roller.  She  still  called 
to  him.  as  she  says,  in  tones  ol  alarm  and 
enkreaty,  'Oh,  don't,  Richie;'  but,  in  spite 
of  the  warning,  be  monnted,  got  Into  the 
driver's  aeat,  and  catching  bold  of  tbe 
reins  started  tbe  mules.  The  excitement, 
in  her  condition  of  nervous  prostration, 
caused  her  to  faint,  and  sbe  saw  no  more 
of  tbe  accident.  Another  lady  testifies  to 
bis  pelting  ol  the  mnles,  and  also  heard 
him,  from  her  chamtwr,  cry, 'Gee  np,*oD 
which  sbe  ran  out,  and  saw  the  males 
moving  off  with  him  in  tbe  seat,  and  hold- 
ing the  reins.  The  attention  of  other  per- 
sons was  attracted,  who  began  to  cry 
out,'Whua,'to  tbe  mules,  and  ran  to  st<^ 
them;  but  before  they  could  rench  them 
the  little  fellow  tried  to  get  down,  and,  In 
the  (dfort,  was  caught  between  the  frame* 
work  and  the  iron  roller,  and  was  fataUy 
injured. " 

I  take  pleasure  In  commending  the  ma- 
jority opinion,  for  its  learned  and  lucid 
statement  of  the  law  and  careful  review 
of  tbe  authorities.  I  deduce  from  these 
the  foUowing  propositions  of  law,  In 
which  Iconcar: 

1.  Children  of  tender  years  are  not  held 
to  tbe  same  degree  of  care  and  caution  re* 
quired  by  adults,  but  only  to  that  degree 
of  care  and  propriety  of  conduct  which 
may  be  expected  of  children  of  tbe  name 
maturity  and  capacity,  to  be  determined 
according  to  the  circumstances  of  each 
particular  ease. 

3.  The  particular  age  at  which  children 
may  be  held  responsible  for  somed^res  of 
care  Is,  as  Mr.  Bishop  says,  "  not  made  drf- 
inite  by  adjudicatlona,  but  depends  npoo 
the  partlcula  reuse,  with  Its  circumstances, 
and  the  Intelllgenceof  thelndlrldual  child ; 
and  tbe  minor,  of  whatever  age,  la  re- 
quired to  exercise  the  care  which,  under 
the  circa  TOStanoes,  Is  reasonably  to  be  ex- 
pected of  one  of  bis  particular  age  and  ca- 
paclty,  a  lack  whereof  is,  if  enntrlbutory 
to  thelnjury,  the harringcontrlbutory neg- 
ligence."  Blah.  Non-Gont.  Law,  §  586. 

8.  No  doubt,  a  child  of  extremely  tender 
yea  rs  wo  u  1  d  be  held ,  as  m  a  tter  of  I  aw ,  to  be 
irresponsible  for  any  degree  of  care;  hot 
after  a  child  passes  the  age  of  five  years, 
human  experience  teaches  that  he  has 
some  discretion,  some  capacity  tor  distin- 
guishing between  right  and  wrong,  and 
lor  caring  for  his  own  safety.  Mr.  Thomp- 
son sensibly  defines  the  rule  to  be:  "If 
there  Is  any  doabt-oa  to  tbe  child  being  of 
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4;be  age  and  rapacity  that  In  law  cod- 
«tjtateii  one  (In  any  dpffree)  sat  Juris,  it 
flhould  be  Rubmltted  to  tbe  Jury  to  say,  by 
Melr  verdict,  whether  he  1b  bo  or  not;" 
«ad  he  quotes  casea  where  Buch  woh  held 
■to  be  the  proper  ooaree  In  caBee  of  children 
of  atx,  of  ftrc  and  one-half,  of  five,  and  of 
4onr  years  and  ^even  months  old.  2 
Thomp.  NeR.  p.  1182.  In  the  case  of  a 
child  five  yeurtt  and  nine  months  uld,  the 
-flupi-eme  conrt  of  Maryland  held  It  to  be 
a  pn)per  quesrlon  for  the  Jnry  whether 
'the  accidentconld  not  have  been  avoided 
f»y  the  exerc'Ise  of  sacbcare  and  caution  an 
-ooRht.  ander  the  clrciHnntances,  to  be  rea- 
-«inably  expected  from  one  of  his  agp  and 
Intelll^iice.  **  McMahun  v.  Batlroud  Co., 
30  Md.  438.  The  question  In  this  case  Is 
-whether,  under  the  particular  circumstan- 
ces, this  child  ol  Ave  years  and  seven 
nioD thB.  shown  to  bebrlfcht  and  Intelllfrent. 
«xerciiied  that  care  and  caution  which 
mlKht  he  reasonably  expected  from  chil- 
dren of  like  ape  end  capnclty,  under  slml- 
farclrcumstances.  Thin  is  not  a  question 
•of  law,  but  of  tact,  whlcii.  In  the  common- 
law  states,  would  go  to  tbe  Jary.  whose 
finding  thereon  could  not  be  reviewed. 
'It  was,  on  the  prayer  of  plaintiffs  them- 
selves, submitted  to  a  jury  In  this  case, 
-which  found  unanimously  lu  favor  of  de- 
fendants. Under  our  peculliir  Jurisdiction, 
-we  have  power  to  review  the  venlict,  both 
on  the  law  and  facts:  but  It  .Is  difficult  to 
conceive  of  a  question  on  which  tbe  ver- 
•<llct  of  a  Jury  should  have  greater  welf^lit. 
ft  Is  a  qneslhrn  of  obBerration  and  experi- 
ence as  tu  which'  the  Judgment  of  auy 
pttterfumllias,  unskilled  In  the  law,  would 
he  Just  as  valuahie  as  that  of  the  most 
learned  Jurist  consult.  The  circumstances 
of  this  case  are  exceptional  and  extraordi- 
nary, without  a  parallel  In  any  case  cited, 
except  tbat  of  Wendell  v.  Railroad  Co.,  Ul 
IS,  T.  420,  where  the  circumstance  that  tbe 
child  acbcd  in  defiance  of  warning  defeated 
*lM  claim.  Thej  exhibit  a  mlBchlevoua 
purpose,  conceived  by  an  intelligent  boy, 
acted  on  in  defiance  of  repeated  and  stren- 
uous warnings  given  at  the  moment,  ac- 
companied with  clear  consciousness  of 
■wrong-doing  evinced  by  his  running  away 
-when  first  warned,  desisting  again  tempo- 
rarily at  the  sectmd  warning,  renewing  iils 
walscondnct  only  when  be  discovered  the 
tielplessness  of  the  person  warning  bim, 
and  finally  by  his  Jumping  off  In  onler  to 
•escape  wlien  he  saw  persons  running  to- 
wards him,  without  which  tatter  act  he 
would  not  have  been  hurt.  1  am  bound 
-to  hold  that  such  couduct,  under  such  cir- 
cumstances, did  not  exhibit  that  care  and 
propriety  which  are  reasonably  to  be  ex- 
pected from  the  ordinary  run  of  children 
■of  even  his  tender  years.  Warnings  given 
at  the  moment  operate  to  check  tbe  natu- 
ral heedlessness  of  childhood,  and  to  coun- 
teract its  lack  of  comprehension.  Very 
lew  children  of  hlH  age  would  have  dlwre- 
•garded  and  deBed  them  bo  recklessly. 
This  feature  radically  distinguishes  this 
'casef'-om  Lynch  v-  Nurdin,  1  Q.  B.  29.  and 
all  the  others  relied  on  in  the  majority 
-opinion.  The  case  against  the  defendants 
is  not  aggravated  by  any  grons  and  crim- 
inal negligence  on  the  part  of  their  agent. 
Ue  left  bis  mules  only  for  a  brief  period* 


and  on  urs^nt  occasion.  The  mules  were 
gentle  and  accustomed  to  stand.  The 
roller  was  heavy  and  dlfllcult  to  pull,  and 
there  was  no  likelihood  of  their  running 
away  with  It,  or  moving,  even  If  started, 
otherwise  than  at  a  slow  pace,  little  like- 
ly to  hurt  anybody.  Tbe  roller  was  not 
a  dangerous  machine,  but,  on  the  con- 
trary, innocent,  and  little  likely  to  injure 
any  one.  Tbls  boy  might  have  cllmued 
upon  and  over  it  to  his  heart's  content 
without  danger.  He  might  even  have 
driven  It  witliout  the  sligbteBt  peril.  The 
cause  of  his  injury  was  simply  his  act.  In- 
spired by  his  consciousness  ol  wronc-do- 
Ing,  In  Jumping  off  to  escape  being  caught 
In  his  mlBclilef.  While  sympathizing  with 
the  bereaved  parents,  I  think  they  have 
no  case  for  damages  against  these  defend- 
ants, and  I  therefore,  dissent. 

Bbhuudbz,  C.  J.,  (dissenting:)  While 
the  correctness  of  the  legal  principles  in- 
volved Is  not  contested,  their  appllcatlnn 
to  the  exceptional  facts  of  this  case  is  nut 
easily  perceived.  Conceding  tbat  the  child 
was  to  some  extent  deficient,  falB  con- 
sciousness or  respouBlblllty  Is  undeniable 
from  the  circumstance  tbathe  waa  several 
times  admonished,  and  nevertboleas  per- 
sisteil  In  provoking  tbe  mules  to  move.  Tbe 
deficiency  was  thereby  fully  supplemented. 
Although  children  may  enjoy  the  open 
spaces,  still  they  strictly  have  no  right  to 
play  or  expose  themselves  to  peril  on  the 
thoroughfares,  the  streets  pro|>er,  which 
are  eouBtantly  run  over  by  vehlclea,  and 
in  a  Condition  of  danger.  The  liabilities  of 
the  masters  for  the  omission  or  commis- 
sion of  their  servant  Is  not  so  clearly  es- 
tablished as  to  fix  liability  on  the  defeod- 
anta. 

APPLICATION  FOR  BECONU  BEHBARtNQ. 

Brrmudrs.  G.  J.  Tbe  dettmdanta  faave 
movetl  for  the  filing  of  a  T>etitlon  for  a  re- 
hearing. The  application  cannot  he 
granted.  The  case  was  first  decided  in  fa- 
vor of  the  defendants  by  a  divided  court. 
On  an  appllcatioo  for  a  rehearing  by  the 
plaintiffs,  an  oral  argument  was  allowed 
and  heard,  and  the  case  submitted.  After 
consideration,  the  court,  by  a  majority, 
granted  a  rehearing,  and,  without  reflxlnK 
the  case,  rendered  Judgment  setting  aelde 
its  previous  decree,  reversing  tbe  finding 
below,  and  deciding  In  favor  of  tlie  plain- 
tiffs. In  doing  Bolt  passed  on  matters 
whlcb  had  been  prevlouslyconsldered,  and 
made  no  reserve  tor  an  application  for  a 
rehearing  on  the  second  Judgment.  Under 
the  rules,  this  court  has  the  right,  even 
when  no  argument  has  been  hefird  on  the 
application  for  a  rehearing,  to  grant  such, 
and  pass  upon  the  case  Immediately,  or 
assign  It  to  a  day  for  ai^ument ;  and  only 
one  rehearing  is  granted,  unless  matters 
are  decided  which  had  not  been  previously 
consldpred,  and  reserve  made  for  a  rehear- 
ing. Bule  y,  §§  3,  6;  Louq.  Dig.  p.  57,  par. 
S;  Flash  v.  Schwabacker,  32  La.  Ann.  356; 
State  V.  Wlilson,  37  La.  Ann.  727.  It  Is 
trne  that  In  the  body  of  the  decree  It  was 
not  expressly  stated  that  the  rehearing 
was  granted.  Thefactlsthatlt  wasgrant- 
ed,  as  sufficiently  appears  trum  tbe  head- 
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Ini?  of  the  upinlon,  as  "On  Behearlng,**— a 
circuniatancelmplylug  the  same,  from  tbe 
nature  of  the  decree  rendered.  The  mo- 
tion !■  denied. 


Bb4dt  t.  His  Crbuitorb.  (No.  10,690.) 

(Supreme  Court  of  Louinlana.  Jan.  B,  189L 
48  La.  Ann.) 

bnOLTBIIOT  —  ATTORNBT'B  FbBS  — Ck>HFMirai,T101T 

OF  Studio—Lien  of  Jxjmukst. 

L  Attorney's  fees,  claimed  against  an  insolv- 
ent*! estate,  will  not,  in  tbe  absence  of  proof,  be 
dlmlniabed  as  excessive  in  the  face  of  the  fact 
that  the  same  were  examined  and  approved  hv  the 
Uiil  ]adge,  who  was  personally  C(^[iiizant  ot  the 
services  rendered. 

S.  The  syndic  la,  under  the  law,  entitled  to  5 
POT  cent,  on  the  amount  of  "moneys  received"  ai 
Lis  commissions,  in  case  the  creditors,  when 
cboosing  a  syndic,  fail  to  fix  and  determine  the 
omonnt  thereof  diflraently. 

8.  VFhile  a  mortgage  creditor  is  entitled  to 

fa;  taxes  due  on  mortgaged  property,  and  have 
imself  I^ally  subrogated  to  tbe  rights  of  the 
state,  yet  such  lien  and  privilege  cannot  be  en* 
forced  against  the  proceeds  when  marstialed  for 
distribution,  without  clear  and  satisfactory  proof 
of  taxes  haviog  been  paid,  with  the  amounts  and 
years  stated. 

1  In  case  a  judgment  has  been  duly  recorded, 
ud  neither  revivM  nor  reiuscribed  within  10 
years,  its  effect  ceases  aa  to  other  and  Junior 
numgages,  which  bec-ome  first  in  rank,  and  main- 
talo  priority  by  timely  revival  and  relnsoriptioo. 
iStiOalms  by  the  Court) 

Appeal  from  clrll  district  court,  parish 
ofUrleana:  Vookhirb,  JndKe. 
J.E.  Wtilltice,  for  appellant  J.  H.Matisle. 
(1)  The  registry  of  a  Judgment  obtained 

00  an  act  of  mnrtfcage  docs  not  aattsly 
tbe  law  of  relDRcriptlon.  The  latter  can 
Ik  made  only  In  the  manner  that  the  in- 
scrlDtinn  ta  flrat  made.  Rocherau  v.  Dn- 
pasBenr,  22  La.  Ann.  402;  Olvit  Code,  art. 
33K9. 

(2>  After  the  lapse  of  10  years,  without 
rrineerlptlon  before  that  time,  subnequent 
iDurtgajm  are  not  titfected  by  the  flrat  In- 
wripuon.  and  neither  notice  nor  the  pen- 
dency of  the  nait  on  the  mortfcnfce  dis- 
peuBcs  with  relnacrlptlon.  Chapman  v. 
Nelson,  81  La.  Ann.  34.1;  Wataon  r.  Boi- 
dorant,  30  Ln.  Ann.  11;  Adams  v.  Dannis, 
29  La.  Ann.  328. 

(S)  A  creditor  may  purine  fala  remedy 
till  a  stay  of  pntceedln^  arrests  falm,  and 
)ie  who  has  obtained  a  Judgment  before 
lniiol\-ency,  and  bad  it  rejristered,  will 
have  a  privilege  on  immovables  from  the 
issningof  execution.  Hanua  t.  His  Cred- 
itom,  12  Mart.  (La.)  32. 

(4)  Prescription  againat  tbe  creditors  of 
RQ  insolvent  is  BUH[>ended  by  a  ceaslo 
boBoraoi.  1  Rob.  (La.)  656  ;  8  Rob.  (La.) 
145;  11  Rob.  ilM.}  840;  1  La.  Ann.  Mo; 

1  La.  Ann.  63d. 

ib\  Where  a  lodgment  is  taken  byde- 
laolt  and  afterwards  confirmed,  tbe  right 
of  mortgage  grows  out  of  tbe  final  Jndg- 
aent.  and  does  not  revert  to  the  date  of 
tbe  lodgment  by  default.  Ingham  v. 
Thomas.  6  La.  83. 

(1)  To  continue  lo  force  a  Judicial  mort- 
KSffe  so  as  to  preserre  Its  priority  orer 
third  mortgages.  It  ta  necessary,  not  only 
that  an  action  for  revival  of  the  former 
lodgment  staoald  be  Instltated,  bat  that 


the  action  of  revival  should  mature  in 
H  new  Judgment,  and  that  new  Judgment 
be  relnscribed  within  the  10  years. 

(2)  Interest  in  favorof  creditors  holding 
mortgages  upon  property  surrendereil  tn 
an  Insolvent,  reases  to  run  from  the  date 
of  the  sale  ot  tbe  property.  Collier  v 
Creditors,  12 Bob.  (La.)  898. 

(8)  A  Judicial  mortgagee,  daring  the 
pendency  of  his  bypochecary  action 
against  a  third  person, — an  adjudlcatee 
at  a  previous  sheriff's  sale.— has  no  right 
at  same  time  to  participate  In  the  distri- 
bution of  the  proceeds  of  the  adjudication. 

Wm.  Reed  JdUIa,  for  appellant  J.  U.  Mas- 
bIo 

M'.  B.  SowervIHe,  Asst.  City  Atty., 
{Carleton  Hunt.  City  Atty.,  of  counsel,) 
for  appellant  City  of  New  Orleans. 

City  taxes  more  than  three  years  old  are 
ordinary  clalma  against  an  insolvent  es- 
tate. 

JunMV  Dartd  Cob^man,  for  appellant  Hl- 
bemla  Inaarauee  Company. 

When  pro|>erCy  is  sold  under  execution 
to  pay  mortgage  debts  the  mortgages  up- 
on the  property  to  which  the  price  was  to 
be  applied  are  extinguished  as  far  as  the 
property  is  concerned,  and  the  rights  of 
the  parties  are  transferred  to  the  funds. 
It  is  not,  therefore,  necessary  to  rein- 
scribe  the  mortgages  to  prevent  tfaelr  In- 
scription being  bnrrec  by  IG  years'  pre- 
scription. Fillastre  v.  St.  Armand,  82  1a. 
Ann.  354. 

Where  property  Is  sold  subject  to  mort- 
gages, and  the  proceeds  of  sale  are  paid 
to  the  sheriff,  the  mortgages  are  eo  in- 
stanti  referred  to  the  proceeda,  and  th<itie 
mortgagra  entitled  by  law  to  be  dis- 
charged out  of  Me  proceeds  are  so  dis- 
charged by  the  appllcatioD  of  such  pro- 
ceeds to  tbe  extlogutsbment  ot  tbe  mort- 
gages. 

A  relnscribed  mortgage  creditor,  who, 
by  orders  of  court,  detains  the  proceeds 
In  the  hands  of  the  shertlf  until  mortgages 
proscribe  which  at  the  date  of  the  sale 
and  payment  ol  proceeds  had  not  per* 
empted,  cannot  claim  the  proceeds  to  the 
prejudice  of  the  mortgagee,  who  at  the 
date  of  the  BM,le  outranked  bis  reln- 
scribed mortgage. 

The  test  of  priority  Is  to  be  determined 
at  tbetlme  when  the  proceeds  are  realised, 
aiid  prescription  thereafter  does  not  affect 
Che  right  of  priority  existing  at  time  ot 
sale.  Wright  v.  Bank,  7  La.  Aim.  123: 
Successlf>n  of  Dejan.  8  La.  Ann.  505:  Snc- 
cession  of  Tnogoso.  13  La.  Ann.  559;  Suc- 
cession oT  Rhea.  38  La.  Ann.  370. 

Where  the  proceeds  of  sale  of  property 
under  executtnn  suffice  to  fully  discharge 
mortgages  to  which  said  proceeds  legally 
apply,  the  debt  Is  discharged,  and  Interest 
ceases. 

A  party  who  claims  less  than  may  be 
actually  due  him,  or  who  acquiesces  In  a 
Judicial  declaration  of  an  amount  as  due 
which  Is  less  than  he  might  have  claimed, 
and  consents  to  a  Judgment  fixing  the 
amount  of  his  claim,  is  concluded  by  his 
action  and  remits  tbe  sarplus.  Code 
Prac.  art.  91. 

Walter  D.  Denfgn,  for  appellee  W. 
Bmltb. 

(1)  Smitb,  bavins  <^  mortsage  note 
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agalDSt  the  property,  had  an  iBtnreet  In 
paylnic  the  taxes  thereon,  and  was  bound 
to  do  U  so  ae  to  protect  hiiDHelf. 

('2)  That  taxes  bear  a  flrat  lien  and 
privilege. 

(3)  That  on  the  payment  by  Smith,  aub- 
rogattou  tuck  place  nf  right  In  hie  favor, 
and  cumes  within  the  provisions  of  Civil 
Code,  art.  2161,  which  reads  as  follows: 
"Art.  2161.  (1»  For  the  benefit  of  him 
wbo.belQKhlmseU  aeredltor,  paysanotfaer 
creditor,  whose  claim  Is  preFerable  to  bis 
by  reason  of  his  privileges  or  mortgafces. 
(2)  For  the  benefit  ot  the  purchaser  of 
any  imaiorable  property  who  employs 
the  price  of  bis  purchase  In  paying  tbe 
eredltore,  to  whom  ti»e  property  was 
mortgaged.  (8)  Fur  the  benefit  of  him 
who,  beinic  bonnd  with  otbera,  or  lor 
others,  lor  the  payment  of  tbe  debt,  had 
an  Interest  in  dlacbarciug  U.  (4)  For  tbe 
benefit  of  the  beneficiary  heir,  wfao  bas 
paid  with  his  own  funds  the  debts  ot  the 
succession. " 

ON  RBHBARING. 

Transcript  Mo.  10,6U6,  p.  67  &  69  &  61 

9,266,  (68-65)  entab- 
Usbed  payment  of  taxes  by  Smith,  and 
Judgment  should  therefore  be  in  his  lavor. 

The  syndic  having  recognized  Hmlth's 
claim,  and  placed  It  upon  the  tableau, 
Smith  should  not  be  made  tu  pay  costs. 

Bnyne,  Den^fre  A  Bs-yne,  for  appellee 
syndic. 

The  court  will  not  reverse  the  Judgment 
of  the  lower  court  allowli^  attorney s* 
tees,  unless  manifestly  unjust. 

When  there  are  several  opponents  to  a 
tableau  of  distribution,  one  only  of  whom 
opposes  attorneys'  fees,  and  that  one  has 
no  interest  because  privileged  claims  ab- 
sorb tlieentlre  fund,  the  court  will  not  con- 
alder  his  opposition,  as  he  la  without  in- 
terest. 

The  attorneys'  leea  in  this  case  are  rea- 
sonable. 

Jamea  TImonj  and  H.  C.  C&f^,  for  appel- 
lee Mary  Huglies. 

(1)  Tbe  Judgment  of  Mrs.  Mary  Hughes 
was  recorded  Deceml>er  11,  1874.  It  was 
relnscribed  November  26,  1SH4.  It  was 
timely  revived,  and  the  Judgment  ot  reviv- 
al was  recorded  on  April  28. 1885.  It  is 
the  senior  ranking  mortgage  on  tbe  prop- 
erty ot  Brady,  discussed  herein. 

(2)  The  Judgment  of  the  Hibernla  Insur- 
ance Company  was  rendere<l  and  signed 
on  June  V2,  1875.  Brady  madf>  a  ceselun  of 
bis  property  on  November  28. 1886.  The 
jndgmeot  of  the  Blbemia  Insurance  Com- 
pany thus  prescribed  on  June  12, 18H5.  and 
hadno  existence  when  Brady  made  his  ces- 
sion on  November  28.  188.5. 

(3)  The  writ  of  Seri  facias  issued  by  the 
Hlbemln  InsuranceCoQipany  bad  no  effect 
to  Interrupt  the  preH(;riptlon  of  its  Judg- 
ment.  31  Lb.  Ann.  3i>5. 

(4)  When  tlie  debt  has  become  extln- 
guiahed  the  mortgage  given  to  secure  It 
becomes  extinguished  also.  There  can  be 
no  mortgage  to  secure  the  payment  ol  an 
extinguished  debt.   20  La.  Ann.  19U. 

(6)  A  Judgment  will  be  prescribed  by  the 
lapse  ot  10  years  from  Its  date,  unless  re- 
vived. The  Judicial  mortgage  arising  in 
virtue  of  a  judgment,  and  the  hpothecary 
autlon  authorised  by  tbe  mortgage,  both 
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perish  by  theprescriptiunof  tha  Judgment. 
Snrrlce  of  citation  In  the  hypothecary  ac- 
tion will  not  Interrupt  prescription  of  the 
Judgment.  When  the  Judgment  preecribus 
the  accessory  judicial  mortgage  ceasee  to 
exist.  An  ordinary  action  will  not  be  ol- 
fected  by  tbe  lapse  of  time  while  It  Is  pearl- 
ing, but  If  during  the  pendency  of  the  suit 
the  right  asserted  and  sought  to  be  en- 
forced should  be  extinguished,  the  action 
conld  no  longerbe  maintained.  Oiapman 
V.  Bank.  81  La.  Ann.  898. 

<6)  In  the  case  of  Wells  v.  Oaotbreaux, 
Sheriff  et  als.a  0.  fa.  was  Issned.aod  prop- 
erty seized  thereunder,  and  advertised  for 
sale.  Tbe  sale  was  enjoined.  Pending 
the  trial  ot  the  injunction  the  judgmen  t  pre- 
scribed. A  plea  ol  prescription  was  filed 
by  defendant  In  execution,  plalntllf  In  in- 
junction. Held  by  tbecourt  of  appeals  for 
tbe  parish  ot  Orleans,  that  tbe  Judicial 
mortgage,  the  seizure,  the  prfvll^^  result- 
ing therefrom,  and  everything  else,  fell 
with  the  Judgment,  and  that  the  pendency 
of  the  writ  of  S.  fa.  and  the  injunctioo  suit 
did  not  Interrupt  tbe  prescription  ot  tbe 
judgment.  Decided  by  the  court  of  ap- 
peals at  the  last  session. 

(7)  It  is  incumbent  on  the  Hlbemia  In- 
surance Company,  in  order  to  be  put  on 
tbe  account  at  all,  to  prove  not  only  Its 
judgment,  but  its  Inscription,  reinscrip- 
tlon,  and  revival;  and  this  without  the 
necessity  of  tbe  filing  of  any  plea  of  pre- 
scription against  it.  This  formed  part  ot 
tbe  evidence  necessary  to  make  oat  its 
case.  Succeasiou  of  Gagneux,  40  La.  Ann. 
701.4South.  Rep.  869. 

(8)  The  rols  is  without  exception  that 
the  mortgage  fails  with  tbe  principal 
obligation  to  whlcb  It  la  accessory.  8  La. 
Ann.  474. 

(9)  .When  property  has  been  sold  under 
execution  to  pay  mortgage  debts,  the 
mortgages  upon  the  property  to  which 
the  price  was  to  be  applied  are  extin- 
guished, BO  far  as  the  property  la  con- 
cerned, and  the  rights  of  the  parties  are 
transferred  to  the  funds.   7  La.  Ann.  123. 

(lU)  No  relnscrlption  of  a  mortgage  is 
necessary  where  tbe  mortgagor  has  made 
a  surrender  of  hie  property  and  obtainetl 
a  stay  ot  proceedings.  The  rights  of  the 
creditors  of  an  insolvent  must  be  acted  on 
with  reference  to  their  situation  when  his 
bllun  was  filed,  and  allproceedlogsagainut 
him  stayed.  7  R'>b.  (La.)  61;  Civil  Code, 
art.  3362.  At  the  time  Brady  filed  bis  bilan 
(November  28.  1886)  the  Judgment  and 
inscription  thereof  ot  the  Htbemia  Insur- 
ance Company  were  prescribed. 

(11)  All  privileges  and  mortgagee  exist- 
ing on  property  sold  under  executiuu, 
where  the  debtor  has  no  other  property 
to  pay  his  debts,  are  transferred  tmm  the 
property  to  its  proceeda.  tbe  distribution 
of  which  must  be  made  as  In  case  of  a  con 
cursf}.   7  Bob.  (La.)  73. 

(12)  Where  proceeds  ot  property  sold 
under  special  mortgage  are  more  than 
sufficient  to  satisfy  said  mortgage,  and 
there  are  subRequent  mortgages  existing 
against  ft,  tbe  uurplus  ot  the  price  should 
be  applied  by  the  sheriff  to  the  satisfac- 
tion pro  t^ato  of  the  sulMequent  general 
mortgages  according  to  their  dates.  Nor 
would  the  levying     an  execution  upon 
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sach  surpIoB  by  any  other  creditor  of  the 
mortfcaKoi-  secmre  any  prlvllPKe  to  the 
Bebciot;  creditor.   8  Bob.  (La.)  175. 

(13)  The  Judeuient  ol  J.  U.  Masde  was 
recorded  April  21. 1882,  and  U  interior  in 
rank  to  that  of  Mr*  Mary  Hufches,  which 
iruti  rerunied  Deeeniber  11,  1874,  and  since 
kept  in  full  lurce  and  effect  hy  timely  reln- 
Kriptlon  and  revival. 

(14)  MaRsfe  obtained  no  privilese  or 
priority  by  tals  levying  of  execution  un  the 
proceeds  of  Rale  of  the  property  in  the 
bands  of  the  Hheriff.   8  Rob.  (La.)  175. 

Watkins,  J.  Tills  appeal  presents  the 
sequel  of  a  prolonpceii  judicial  controrersy 
amuHK  certain  tnortf<Hf?e  crtMlltors  of 
Ilrmly.  the  Insolvent,  whereby  a  simple 
qavKtlon  has  been  Involved  in  a  maze  of 
flltticultlea.  It  will  snfHce  to  state  tiiat 
one  wnitani  P.  Smttb  In  executory  pro- 
cewtinjpjforerloHed  a  certain  allef^d  Bpeclal 
mortjraf^e  of  Brady  on  two  improved  lota 
in  the  city  «)f  New  Orleans,  and  which 
were  adlotlicated  to  one  McAdam  for 
about  $4,700.  These  proceedings  and  sale 
fcaveriaeto  various  third  oppositions,  In- 
janctiona.  and  selxarrt  on  the  part  of  the 
Hlbemla  Insurance  Company.  J.  H.  Mas- 
Bie.  and  Mm.  Mary  Uufches, — all  cluiminff 
to  be  Jnillctal  mortgafce  creditors  of  Brady 
and  entitled  to  preference  In  rectdvlng 
paymetit.  The  aglCatlon  of  these  contro- 
ventteH  brouf^ht  them  before  this  court 
several  different  times,  without  any  prac- 
tlciil  solotloo  thereof  having  been  reached. 
87  La.  Ann.  122,  41  1^.  Ann.  553.  H  South. 
Bep.  fi36.  Eventually  Brady  made  a  ces- 
sion of  his  property  to  his  creditors,  under 
the  Insolvent  la  w  ofthe  state,  and  a  delln- 
itlvesyndte  was  elected  and  qualified.  At 
tblH  crisis  of  hie  affairs  he  died,  and  the 
pnblir  administrator  pnt  in  an  appear- 
ance. The  (tole  aanet  which  was  aurren- 
dered  by  the  fnaolvent,  and  which  figures 
at  hiB  credit  In  hie  conennm  and  mortua- 
lia  iH  the  sum  of  94,S33.42  alleged  to  be  the 
Met  balance  of  the  proceeds  ol  Bheriff's  sale 
ill  Smith  v.  Brady,  after  the  deduction  of 
certain  taxes,  costs,  and  charges.  The 
nymlic  filed  an  aceonnt,  and  placed  this 
PQin  thereon  as  the  Hole  amount  for  dis- 
tribution among  privileged,  mortgaged, 
and  ordinary  creditors,  and  the  tlien 
Judicial  mortgage  creditors  renewed  their 
coutcwt  by  making  opporttion  to  the 
various  Items  appearing  on  said  account 
In  favor  of  notary,  attorneys  of  the  syu- 
die.  commlsi^onB  of  the  syndic,  and  a 
sum  allied  to  be  In  reimbursement  of  an 
amoant  which  was  expended  by  W.  P. 
Ssilth  in  payment  of  Brady's  taxes  while 
the  property  was  under  mortgage.  They 
also  contest  the  amoant  and  relative 
rank  of  each  other's  mortgages.  Prom  a 
iuilcment  overrulinj;  the  oppositions  and 
apprfiviug  the  distribution  of  the  fund  iu 
qoHttluB  Its  proposcNl  the  Hlbeiiila  Insur- 
ance Company  and  MoKsle  have  appealed. 

1.  The  Item  of  notary's  fees  of  %50  In  fa- 
vor of  Omer  Vlllere  Is  opposed,  but  no 

?ruuf  was  administered  in  reference  to  It. 
he  mord  nhuwa  that  the  meeting  of 
neflltors  wan  held  In  his  presence,  and 
tbat  be  conducted  the  proceedings.  Such 
custs  are  properly  chargeable  against  the 
nasi  of  creditors  at  tbe  insolvent,  and  we 


are  disposed  to  think  the  allowance  a 
reasonable  one. 

2.  The  item  of  attorneys*  fees  of  $400  Is 
also  opposed,  though  It  Is  conceded  that 
9200'  would  be  a  reasonable  and  proper 
chaise  for  the  servlnes  rendered.  On  this 
question  no  proof  was  adduced  by  either 
party,  and  we  have  no  other  means  of 
judging  of  the  value  of  the  services  ren- 
dered than  what  Is  shown  on  the  record. 
The  Judge  who  tried  the  cause  in  the  lower 
court  was  personally  cognisant  of  them, 
and  Is  a  better  Judge  irf  their  value  than 
we  are,  and  we  are  not  disposed  to  arbi- 
trarily dtstnrb  his  Judgment. 

8,  The  Item  of  92W.17,  charged  lu  favor 
ofthe  definitive  syndic  as  commissions.  Is 
au  allowance  of  6  per  cent,  upon  tbe  total 
amount  of  the  assets  administered.  The 
law  provides  that  "In  no  case  shall  the 
syndic  be  entitled  to  receive  greater  com> 
mlKslonsthan  at  the  rate  of  five  per  centam 
upon  the  net  amoant  of  money  received." 
Rev.  St.  §  1818.  The  creditors,  in  their  de- 
liberations at  tite  time  of  electing  a  syn- 
dic, had  the  right  "  to  determine  the  rate 
and  amoant  of  the  commissions  to  be 
received  by  him,"  (Id.)  but  they  failed  to 
do  )t.  Tbe  amount  allowed  Is  legal. 

4.  The  Item  of  «400.86,  allowed  W.  P. 
Smith  in  reimbursement  of  taxes  paid  by 
him,  with  legal  subrogation,  is  not  estab- 
Itsiied  by  proof  suftiflent  to  Justify  Its  al- 
lowance. We  hare  carefully  examined  an 
three  of  the  records  of  this  court  consti- 
tuting the  consolidated  transcript  of  ap- 
peal without  finding  anything  more  than 
casual  statements  and  Inferences  of  some 
taxes  having  been  paid  by  Smith  for 
Brady  during  the  time  be  held  the  letter's 
mortgage  note,  and  prior  to  Its  foreclos- 
ure. But  the  tax-bills  and  receipts  which 
are  annexed  to  the  petition  for  the  oMer 
of  seizure  and  sale  ntlher  Indicate  that 
Brady  had  paid  tbe  taxes  himself;  and 
smith,  as  a  witness,  does  not  specify  the 
taxes  he  paid,  the  amounts  annually,  or 
the  years  In  which  same  became  exigible 
against  the  property.  We  think  his  claim 
should  have  been  rejected. 

6.  The  only  tno  mortgages  which  flgare 
on  thesyndlc'e  account  are (1)  one  In  favor 
of  Mrs.  Mary  Hughes,  for  92,012.78,  with 
Interest;  and  (2)  one  In  favor  of  J.  U. 
Massle,  for  92,100,  with  Interest.  No  men- 
tion Is  made  on  the  account  of  a  judicial 
mortgage  In  tavorof  the  Hlhernia  Insur- 
ance Company,  but  Mrs.  Hughes  levels  at 
its  opposition  to  the  syndic's  account  a 
plea  of  10  years'  prescription  against  Its 
judgment,  and  the  peremption  of  its  Ju- 
dicial mortgage,  because  of  its  failure  to 
relnscrlbe  Its  mortsage;  and  counsels' 
briefs  disclose  that  It  was  on  that  theory 
that  same  was  omitted  from  the  account. 
An  examination  of  the  certiQcate  of  mort- 
gages Hhows  that  Mrs.  .Mary  Hughes  re- 
covered a  Judgment  against  Brady  for 
92.600  upon  the  27th  of  November,  1874, 
and  had  a  copy  of  same  recorded  in  the 
proper  book  of  mortgogee  «m  the  11th  of 
Decern  ber,  1874.  This  Judgment  was  sea- 
sonahly  revived  by  proper  Judgment,  and 
reinncribed  on  the  24th  of  November,  1884. 
Subsequently  Mi-s.  Hughes  caused  a  0.  fa. 
to  be  Issued  thereunder,  and  some  small 
properties  of  Brady  to  be  seteed  and  aold, 
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and  the  net  amoant  of  f487.Z7  was  real- 
ized, and  applied  to  her  credit  on  the  writ. 
In  this  manner  her  Judgment  was  redaced 
from  f 2,500  to  f  2,012.73,  the  amount  of  the 
balance  for  which  she  Is  placed  on-  the 
syndic's  account.  It  appears  tliatJ.  H. 
Masaie  obtained  a  ludgiuent  aKainst 
Brady  for  93.400  on  the  I9th  of  December, 
1877,  and  recorded  same  as  a  roortguKe  on 
thelltliol  January,  1879;  but  It  was  Q- 
nally  reduced  In  amount  to  92,190  by  a  de- 
cree of  this  court  In  1881.  88  La.  Ann.  485. 
The  Hibernla  Insurance  Company  ob- 
tained a  Judgment  against  Brady  on  the 
12th  of  June,  1875,  and  caused  tbe  name  to 
be  recorded  as  a  mortgage  on  the  14th  of 
July.  1875.  That  Judgment  was  never  re- 
vived. It  U  manliest  from  thin  statement 
that  the  judgment  In  favor  of  tbe  Hibernla 
Insurance  Company  ran  to  prescription 
during  Brady's  llfe-ttme,  and  prior  to  bis 
insolvency,  and  it  Is  nnnecesuary  to  In- 
qnire  whether  it  was  duly  and  properly 
relnscribed  or  not,  as  a  relnscrlption 
alone  would  not  preserve  it.  Tbe  Judg- 
ment In  favor  of  Maasle,  not  becoming 
flnal  nntll  1882,  Is  not  pre^crlbeil ;  and,  as 
it  Is  the  only  competing  mortgage  In  the 
second  rank,  a  relnscrlption  whs  unneces- 
sary. But  at  all  events  there  was  no  oc- 
casion for  Its  relnacriptlon  after  Brady's 
cession  and  subsequent  death,  whereby 
the  rights  of  all  parties  were  flzed.  While 
It  Is  contended  by  the  Hibernla  Ini?ur- 
ance  Company  alone  (and  it  being  with- 
out Interest)  that  the  S  per  rent.  Interest 
allowed  tn  the  Judgment  In  favor  of  Mrs. 
Mary  Hughes  is  good  but  for  one  year,  it 
maybe  well  to  premise  that  such  a  preten- 
tion lacks  all  foundation.  The  language 
employed  Is  **  with  Interest  at  five  i>er  cent, 
from  May  19,  1877."  That  phraee  Is  an 
exact  equivalent  for  "per  annum  "during 
that  period  of  rime.  Tbe  law  fixes  the 
rate  of  l^al  IntersHt  at  6  per  crat.  per  an- 
num. Rev.  Civil  Code.  art.  1938;  Sncceeslon 
of  Anderson.  8S  La.  Ann.  582.  It  is  there- 
fore ordered  and  decreed  that  the  Judg- 
ment and  accountt>esoamended  as  to  dis- 
allow the  Item  of  taxes  paid  by  W.  P. 
Smith,— $400.86;  and  that, as  thueamend- 
ed,  the  same  be  affirmed,  at  the  cost  of 
W.  P.  Smith  and  opponents. 

BdieariDg  refosed. 


Sncceasion  ol  Cosra. 

(Suarreme  Court  of  Ltmifiana.  Dea  IB,  1800. 
&  La.  Ann.) 

Wm'S  BBPABATBEflTATB— OlPTt— DeLITERT— At>- 
mmflTRATION— LlABILITIBS  OV  LbQATBES  — Nbw 

Tbixu 

1.  The  wife  must  show  afflrmatively  tiist  the 
prc^i^y  claimed  1b  hers,  and  not  tnatof  thecom- 
manlty. 

la  the  absence  of  proof  of  a  maaaal  gift,  a 
donation  will  not  be  valid  unleu  an  act  be  passed 
bef<«e  a  notary  and  two  witnesaes. 

There  was  no  manual  delivery  made,  nor 
any  authentic  deed  passed.  Tbe  tieln  cannot  re- 
cover the  int)perty  claimed  as  a  donation. 

8.  The  mother  has  preferenoo  in  a  contest  for 
adminlatratiou  with  the  wife. 

S.  The  legatee  under  particular  title  owes  the 
morigage  besrtng  on  the  property  doiated,  and 


a  proportion  of  the  debts  and  ohargea,  when  the 
deceased  disposed  of  all  his  property  by  separata 
particular  leiracies. 

When  the  t>eqDeBta  exceed  the  disposable 
portion  they  most  be  reduced  pro  rata,  and  each 
legatee  must  pay  proportionately. 

4.  The  executor  of  a  solvent  sucoession  will 
not  be  held  responsible  for  not  having  instituted 
an  action  in  revendioation  of  real  propniy. 

5.  A  concubine  suing  to  recover  pi^iDent  up- 
on a  note  of  a  party  deceased  most  prove  that  she 
gave  legal  consideration. 

0.  The  indorsee  takes  only  mch  title  aa  tiifr 
indorsed  and  tndorser  had. 

7.  An  appllo^on  for  a  new  trial  will  be  re- 
fosed  when  the  applicant  could,  with  due  dill- 
genoe,  have  obtained  the  newly-dtsoovered  evi- 
dence for  the  trial. 
(Syllalnu  by  the  Court.) 

Appeal  from  civil  district  court,  parlab 
of  Orleans;  Bightos,  Judge. 

Merrick  A  Meniekjor  appellant  Malone. 

1.  Where  injurious  evidence  Is  improp- 
eriy  admitted  over  objection  of  counsel, 
and  a  bill  of  exception  Is  takra,  tbe  Jnd|c- 
ment  of  the  lower  court  mast  be  reveraed, 
or  the  ease  remanded. 

3.  Pledgees  are  bona  ttde  holders  tor 
value,  whether  tbe  paper  Is  pledged  lor  an 
antecedent  or  eontemporaneoas  indebted- 
ness. 

5.  A  salt  on  a  promissory  note  or  bill  of 
exchange  between  partners  cannot  be  com- 
pensated or  defeated  by  anllquldated  part- 
nership accounts.  Powell  V.Graves,  9  L«. 
Ann.  486. 

1.  The  evidence  does  not  ^ow  any  in- 
debtedness  on  the  part  of  Read  to  Coste. 

2.  The  evidence  ehowa  that  Costs  owed 
Read  at  tbe  time  of  tbe  pledge. 

8.  The  pledge  was  valid  and  complete 
as  to  the  whole  world  at  Its  date.  Civil 
Code.  art.  8158. 

4.  PHrtnerehlpaccountscannot  be  plead- 
ed as  an  offset  to  a  note.  Laeoste  v.  Bor- 
derB,7  Mart.  (N.8.)61ti;  Janan  T.Ferrand, 
2  Bob.  (Lrfi.)  216;  Fagot  v.  Poche.  7 
564;  Powell  r.  Graves.  9  La.  Ann.  486. 

Cbretlea  dk  Satbott,  for  appellant  Villois 
mln. 

1.  The  relation  of  concubinage  Is  not  In- 
consistent with  tbeboneiitrtiatlonol  debt- 
or and  creditor. 

2.  The  execution  of  a  note  raises  a  pre- 
sumption that  a  Juat  consideration  baa 
been  given  for  it.  8  Mart.  (La.)  161 ;  4 
Rob.  (La.)  192;  6  La.  Ann.  767;  14  La. 
Ann.  860. 

5.  The  burden  Is  upon  the  administra- 
tor to  show  thecorrectneea  of  his  account. 
80  La.  Ann.  270. 

4.  Pleas  of  payment  and  compensation 
admit  tbe  conslderatton  trf  tbe  note.  85 
La.  Ann.  1036. 

6.  A  claim  fur  real  estate  cannot  be  com- 
pen Rated  against  Hums  due  on  notes.  3 
Rob.  (La.)  &46. 

6.  Defendant  must  prove  his  pleas  of 
want  of  consideration.   20  La.  Ann  209. 

7.  When  evidence  ol  want  of  cunsiderar- 
tlnn  Is  eunfllcting  tbe  presumption  la  In 
lavor  ol  a  valid  consideration.  S8  La. 
Ann.  94. 

8.  Concubinage,  though  a  ao^lclons  clr^ 
cumatance,  is  not  an  absolute  bar  to  a  r^ 
covery  when  a  reasonable  conslderatton  ta 

shown. 

W,S.Benedlett{AmbroiieSmitbt  (rfcoan- 
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sel,)  for  apprllnnU,  heirs  of  Mra.  M.  S. 
Coste. 

The  Indnraee  of  a  promiBsorr  note,  after 
matDrity,  takes  the  inatrDment  at  bis 
owu  risk,  snbjedt  to  alldefenaea,  demando, 
and  equities  that  could  be  urged  If  suit 
were  brought  by  the  Indorser.  9  Rob. 
(La.)  265:  23  La.  Add.  313;  31  La.  Add. 
229  ;  4  McLean.  42»;  4  Cusb.  466;  Haw- 
tbume,  Nes.  Indt.  pp.  61,  62. 

la  an  action  on  promtoaory  note,  where 
plea  uf  want  of  consideration  Is  sustained 
by  evidence  throwing  serious  doubt  upon 
It,  the  bnrden  of  proof  Is  on  the  party 
Bulng.  This  la  particularly  so  of  n  codcu- 
bine  declaring  on  the  note  of  deceased. 
»La.AnD.234:  14  La. ADn.122;  41  La.  Add. 
297,  6  South.  Rep.  134. 

The  note  herein  sued  ouby  the  coneublile 
of  deceased  cannot  be  treated  as  a  dona- 
tion iater  \ivoa,  A  donation  ol  a  prom- 
issory note  most  be  made  by  authentic 
ant.  am  Code,  arts.  14ta,  1401, 1636  ;  22 
La.  Ann.  97. 

The  donation  of  corporeal  movable 
thlDgs,  such  as  household  furniture  and 
effects,  accompanied  by  real  dellvpry*  Is 
notsabjectto  any  formality,— notarial  act 
thereof  la  not  requisite. .  CItII  Code,  art. 
1539. 

The  esMmated  value  of  property  donat- 
ed ioter  vivos  la  to  be  fictitiously  added  to 
the  other  asseta  uf  the  successlou  for  the 
sole  purpose  of  determlolng  the  dlapoaa- 
ble  quantum,  and  the  reduction.  If  any,  to 
which  donations,  either  Inter  rlros  or 
jDortis  causa,  are  liable.  Id.  art.  1606. 

Donations  iater  vivos  can  never  be  re- 
duced until  the  value  of  all  the  property 
cumprleed  In  douatloDS  luort/s  cj<uw<  be 
exbausted.    Id.  art.  1607. 

lu  a  testamentary  succession  the  legal 
heirs  of  deceased  can  have  no  right  or  In- 
tncet  until  and  onless  the  particular  lega- 
tees have  been  fully  paid  and  satiafled. 
Id.  art.  1«&4;  2  Rob.  (La.)  3H2;  17  La.  812; 
1  Woods,  144;  Civil  Code,  arts.  1465, 1704, 
1709. 

Where  the  assets  ofsueh  a  succession  are 
sold  to  pay  debts  and  the  legitime  of  the 
fnrred  heir,  the  particular  legatees  must 
saffer  a  proportionate  reduction  to  meet 
•Bidchargf«:  and  the  residue  must  be  di- 
vided pruporUonately  between  the  partic- 
ular legatees.  OvU  Code,  arte.  1480, 1481. 
The  legal  heirs,  as  such,  get  nothing. 

Particular  li^atees  are  never  liable  to 
eoutribute  to  the  payment  of  debts  or  to 
satiiKty  tbo  legitimate  portion  of  the  forced 
btir  when  there  are  other  assets  out  of 
wblcb  said  cbargee  can  be  sattafled.  There 
eaa  be  nu  residuara  for  residuary  legatees 
or  l^al  heirs  until  the  particular  legacies 
are  fully  acquitted.   Id.  arts.  1684,  1643. 

IV.  B.  Sommenrllle,  Asst.  City  Atty., 
(Carfetoo  Hoot,  City  Atty.,  of  counsel,)  for 
appdlee  city  of  New  Orl»>ans. 

The  Hen  and  privilege  securing  taxesdue 
tfaedty  on  real  estate  are  iroprescrlutlble. 
Saetlon  20,  Act  No.  7  of  1S70,  and  David- 
son V.  Undojp,  36  La.  Ann.  766. 

Cba«.  F.  Claiborae,  for  appellee  execu- 
trix. 

All  property  acquired  during  marriage 
h)  the  name  of  either  husband  or  wife  Is 
presumed  community. 
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The  general  role  is  that  all  donatlon» 
intec  vTvoa  must  be  evldraiced  by  an  an^ 
then  tic  act. 

The  dlaposable  portion  Is  calculated  up- 
on the  value  of  all  property  left  by  the  de*- 
ceased  and  of  all  property  donated  by  hlnk 
ioter  vivos. 

The  heir  la  preferred  to  the  wife  in  a  eon- 
teat  for  adminlatratlon. 

When  the  bequests  exceed  thedlsposable 
portion  they  must  be  reduced  pro  rata. 

The  particular  legatee  takes  the  legacy 
aobject  to  all  incumbrances  placed  upon 
It  by  the  donor. 

The  executor  of  a  solvent  succession  ha*- 
no  right  to  institute  an  action  of  revendl- 
catlon  ol  real  property. 

A  ciiDcnbine  suing  upon  a  note  of  thede- 
ceased  must  prove  that  she  gave  a  legal 
consideration. 

One  who  takes  a  note  after  matarlty 
tabes  It  subject  to  all  equities. 

An  application  for  a  trial  upon  the- 
ground  of  newly-discovered  evidence  wlIK 
be  refused  when  the  applicant  could,  wltfe 
due  diligence,  have  obtained  it  tiefore. 

An  oppoaitluu  to  an  account  filed  by  a» 
administrator  Is  an  answer. 

Huccesalon  uf  Planchet,  29  La.  Ann.  699^ 
^21;)  Id. 712;  28Ln.Ann.  607  ;  80  La.  Ann. 

No  replication  to  nor  Joinder  of  Issue  1» 
requlreil  or  allowed,  under  our  practice,, 
with  an  opponent  who  demands  to  be- 

£ laced  upon  an  account  filed  by  an  adniln- 
ttrator  who  refuses  to  recognise  oppo- 
nent's claim. 

Succession  of  Pesquler,  12  La.  Ann.  768;. 
Succession  of  O  verby,  2S  La.  Ann.  S2U,  (821  ;> 
Succession  of  W  H.  tiayle,  27  La.  Ann. 
647,  (648-662.) 

Brgauz,  J.  Martin  S.  Coste  died  May- 
18, 18t<8.  He  disposed  of  ail  his  property 
by  last  will  and  testament  under  partle- 
alar  title. 

His  mother  survived  blu,  and  one- 
brother  and  two  sisters,  but  no  legiti- 
mate children. 

1.  Ills  widow  died  October  16, 18R8,  leav- 
ing as  her  legal  heirs  three  brothers,. 

The  estate  owed  largely,  which  made- 
it  necessary  to  sell  all  the  property  be- 
queathed. 

The  mother  qualified  as  executrix. 

In  the  account  of  the  executrix  It  ajh- 
pears  that  the  assets  of  the  HUCcesBlo» 
amounted  to'^the  sum  of  $30,416.64,  In 
which  is  Included  the  mother's  I4gltime^ 
amounting  to  94,244.48;  leaving  a  bal- 
ance. $8,488.08. 

He  bequeathed  to  his  wife  property  tbe- 
sale  of  which  amounted  to  916.8m56,  an^ 
to  his  brother  property  also  sold  at  sniv 
ceealon  eale,  which  amounted  to  92,600. 

Opposition  to  the  distribution  of  the- 
funds,  as  proposed  by  the  executrix,  1» 
made  by  the  brothers  of  the  late  Mrs.  M* 
S.  Coste, claiming  as  heire  of  their  sister. 

Other  oppositions  have  been  filed. 

The  court  a  qna  dismtned  all  the  oppo- 
sitions except  one,— that  relating  to  taxes. 

The  opponents  have  appealed. 

The  heira  of  Mre.  Coste  oppose  the  iten» 
of  "household  furniture,"  valued  at  9H98,. 
carried  In  the  Inventory  and  In  theaceoont. 
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aa  part  of  tlip  aiiapta.  and  allege  that  the 
furultare  formed  no  part  of  the  asseta  of 
the  succession,  and  was  the  sepurate  prop> 
erty  of  their  <leceaBed  alBter.  having  been 
donated  to  her  by  her  late  huaband. 

One  of  the  opponents  teatlflea  as  a  wit- 
ness that  this  furniture  wafl  always  con- 
sidered as  separate  property. 

The  husband  and  wife  lived  In  the  dwell- 
ing where  the  furniture  was. 

Blils  were  produced  for  the  furniture 
made  out  In  the  name  of  the  wife. 

The  notdry  teatlties  that  at  the  time  be 
took  the  inventory  the  brother  of  the  de- 
ceased notified  him  that  all  the  nonteata 
of  the  hoDse  belonged  to  the  wife;  they 
having  been  donated  to  her  by  her  hus- 
band. 

The  title  uf  the  wife  Is  not  Batlsfaetorlly 

proven. 

The  bills  show  that  this  fnrnltare  was 
purchased  after  the  marriage. 

Property  purchased  during  marriage  be- 
longs to  the  community,  unless  tt  Is  dis- 
tinctly ahown  that  it  was  purchased  with 
the  separate  money  of  the  aponse  who 
cliUms  ownership,  and  for  his  or  her  own 
use  nev.  Civil  Code,  art.  24U3;  Mllier  v. 
Bandy,  83  La.  Ann.  167:  Angdle  de  Sent- 
manat  v.  Sou  16,  Id.  608;  Forbes  v  Lay- 
ton, 84  Ija.  Ann.975;  Trezevant  v.  Holmes, 
38  La.  Ann.  147 ;  Gogrere  t.  Uehon,  41  La. 
Ann.  244.  6  South.  Rep.  31. 

Tiie  wife  must  show  afflrmatlTely  that 
the  property  is  hera. 

The  bills  were  made  In  her  name,  but 
the  record  does  not  dlacloee  that  the  pay- 
ments were  made  from  herseparate  funda. 

There  waa  no  formal  donation  made, 
either  by  authentic  act  or  manual  delivery 

The  huaband  insured  this  property  In  his 
own  name.  That  would  not  conclude  the 
wife  It  It  had  been  her  property,  but,  con- 
sidered in  connection  with  the  nnaatlsfae- 
tory  testimony  admitted  to  prove  her 
title,  it  adds  to  the  nncercalnty  of  the 
claim. 

It  waa  presumably  oommuDity  prop- 
erty. A  donation  Is  never  presumed.  The 
evidence  does  not  rebut  these  preuump- 
tlons.  .  The  title  claimed,  after  all,  has  no 
fdgnlAcance. 

To  determine  the  redoctlons  to  be  made 
the  donation  Inter  vivos  must  be  added 
to  an  aggregate,  formed  of  all  the  prop- 
erty belonging  to  the  testator  at  the  time 
of  his  decease,  according  to  Ita  ralae. 

The  sums  due  by  the  estate  arededucted 
from  this  aggregate  amount,  and  the  dls 
pusable  amount  la  calculated  in  the  bal- 
ance. Civil  Code,  art.  1906. 

The  value  of  this  fnrnitnivwas  added  to 
the  assets. 

The  executrix  made  the  addition  of  this 
donation  inter  vivos,  as  required  by  the 
quoted  article. 

2.  Next  in  the  order  of  oopoaltlon  made 
Is  that  by  the  h^rs  of  the  late  Mra.  M.  S. 
Coste. 

They  oppnae  thecommlaaion  of  the  exec- 
utrix upon  the  ground  that  ahe  verbally 
agreed  and  contracted.  Tor  and  In  conald- 
eratlon  of  her  being  permitted,  through 
her  counsel,  to  manage  an  1  control  the  es- 
tate of  M.  S.  Coste,  that  ahe  would  not 
charge  the  legal  fee  allowed  by  law  to  an 


executrix,  and  waived  all  her  rights  to 
commission,  for  services. 

Only  one  witness— one  of  the  opponents 
—testifies  to  this  agreement. 

The  executrix  positively  denies  that  she 
ever  made  any  auch  agreement. 

Two  other  witnesses  testify  to  facts 
corroborating  the  teatlmony  of  the  execu- 
trix, and  aaaertcootradletorlly  tothat  tes- 
tified to  by  the  opponent  as  a  witness. 

The  preponderance  of  the  testimony  pre- 
cludes the  poaaiblllty  of  reaching  the  ron- 
clualou  that  such  an  agreement  aa  alleged 
was  made. 

The  executrix  Is  therefore  entitled  to  the 
commission  charged. 

In  addition,  the  opponent,  testifying  in 
hia  own  behalf,  assumed  that  the  widow 
of  the  decedent  had  the  preference  to  the 
appointment  of  testamentary  executrix. 

She  had  never  applied  for  the  appoint- 
ment. 

Acting  upon  the  anpposed  right  of  the 
widow  to  be  appointed,  he  testifies  that 
he  called  upon  the  mother  of  the  decedent, 
and  made  the  agreement,  that  is  "with- 
drew the  Appllcatlfin  made  on  belialf  of 
the  widow,  and  allowed  the  one  in  favor 
of  the  mother  to  prevail, " 

There  was  error  on  tbe  part  of  the  wit- 
ness The  mother  had  preference.  If  an 
agreement  had  been  proven,  it  would  be 
without  consideration  or  notice,  and 
would  fall  under  the  grasp  of  articles  18U8 
and  1899  of  the  (Tlvll  Code. 

3.  The  next  ground  of  opposition  is  no^ 
argued  by  the  opponent. 

The  propoeitlon  la  possibly  Im-luded  in 
grounds  aubHequently  alleged.  We  there- 
fore pass  It  without  further  notice. 

The  costs  charged  to  tbe  special  I^a- 
cies  are  opposed  as  being  Improperly 
charged  to  them. 

With  reference  to  these  costs,  the  facta 
are  that,  the  succession  being  la i^e^  in- 
volved, it  was  necessary  to  sell  the  proiw 
erty  to  sntlafy  the  debts. 

The  heirs  and  legatees  consented. 

The  property  was  mortgaged,  and  from 
the  proceeds  of  the  respeccive  properties 
an  amount  was  deducted  to  pay  the  mort- 
gage bearing  upon  the  property. 

Tbe  legatee  under  particular  title  owed 
the  mortgage  bearing  upon  the  property 
donated.  Civil  Code,  arts.  1441, 1442, 1611, 
1B36.  1K38. 

The  assets  of  the  anccesaton  undisposed 
of  by  legacy  were  not  HuSlclent  to  pay  the 
coats  and  tbe  l^ffttime.  It  Is  therefore 
necessary  to  chaise  to  the  acc<!pted  lega* 
des  the  debts  and  charges  remialnlug  uq- 
satlsfled,  after  deducting  therefrom  the 
amount  of  the  renounced  legacy  which  re- 
verted to  the  succession. 

S.  With  reference  to  the  distribution  of 
the  residuum  and  the  opposition  of  the 
heirs  of  M.  8.  Coste,  we  hold  the  deceased 
disposed  of  his  property  by  particular  1^. 
aeles.  It  was  not  made  eoiilolntly,  nor  Is 
there  any  residuary  legatee  named  Id  the 
will. 

Accretion,  therefore,  cnuld  not  take 
place. 

In  her  account  of  distribution  the  execu- 
trix credits  the  special  legatees  Mrs.  M.  S. 
Coste  (now  her  heirs)  and  John  Coste 
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with  the  proceedn  of  the  Bale  of  property ; 
also  similar  credit  la  fc^ven  to  J.  A.  De 
BIbdc,  the  other  particular  legutee.  She 
cliarRee  them  with  their  proportion  of 
tbe  niortKOKe  debts  and  their  proportion 
of  the  general  cbarses  and  debts. 

TliedllTerence  Is  carried  aa  a  net  credit  In 
latigfactlon  of  their  Itf^acles. 

J.  A.  De  Blanc  hRvlng  renonuced,  the 
l^acy  lapsed,  in  so  far  as  he  is  i-oncemed. 

The  execotrlx  places  the  amount  he 
would  have  received,  had  he  not  re- 
Dunnceil.  to  the  credit  o(  tbe  legitimate 
bflni  of  H.  S.  Coate. 

Thepartloolar  lesnteea.  heirs  of  Widow 
CcMte.  wbu  have  accepted.  Interpose  the 
obHstlon  that  there  is  error  In  proposing 
toillstribnte  92,513  in  eqnal  proportions 
In  favor  of  the  brother  and  two  sisters  as 
leeal  heirs  of  the  deceased,  M.  S.  Coste. 

That  thesaccessionis  testamentary,  and 
the  IfKal  heirs  of  tbe  deceased  can  hare  no 
rlKht  or  interest  until  the  particular  lega- 
tees hare  been  (ally  paid  and  satisfied. 

That  by  article  1684  "particular  lega- 
rifiB  must  be  dlscbaryedln  preference  to 
all  utbera,  even  thotiKb  they  exhaust  the 
whole  HuccesBlon,  or  all  that  remains  after 
the  payment  of  the  debts  and  thecontrl- 
botlons  of  the  loKftimate  portion  Incase 
there  are  furred  helra. " 

That  the  renounced  legacy  cannot  bene* 
fit  the  legal  belra  of  tbe  deceased  for  the 
reslduuin  fond,  after  the  debts  and  tbe 
lefrftlmnCe  portion  of  tbe  forced  helra  were 
paid,  did  not  suffice  to  dlscharf^  the  par- 
tirulsr  leffacles,  which  had  been  accepted. 

That  if  It  be  determined  underartlcle  1700, 
Orll  Code,  that  by  the  renunciation  the 
h]ter««t  in  the  legacy  reverted  to  the  sue- 
(esRiiin  as  If  the  legacy  had  never  been 
made,  and  thereby  devolved  upon  the  le- 
Kal  heirs.  It  must  still  be  decided  that  the 
riKht  of  the  heirs  is  ouly  eventual,  and 
that  the  debts  must  be  paid  before  they 
can  receive  any  part  of  the  succession. 

After  an  examination  of  the  different 
KroundH,  we  conclude  that  article  1709  of 
the  Cnvll  C<»de  relates  tosDocesslon  remain- 
biK  nDdlspoeed  of. 

The  letter  of  tbe  article  sbows  that  tbe 
renounced  leieacy  reverts  to  tbe  soccesslon 
as  If  U  never  had  been  made. 

Itpruvlden  that  snccesslun  undisposed 
of  because  the  heir  has  not  been  willing 
to  accept  it  shall  devolve  upon  tbe  legltl- 
mate  helra. 

We  might  rest  oar  decision  upon  the  au- 
thority of  this  article.  Having  found  a 
Daml»er  of  uniform  decisions  upon  that 
'ubject.  weqnutefrom  them. 

With  reference  to  lapsed  legacies  In  the 
CBMp  of  Prevost  v.  Martel.  10  Rob.  (La.) 
61!).  It  1«  decided :  "If  there  Is  not  a  nnl- 
Tersal  legacy.  It  Is  evident  that  the  cadu- 
city rererts  to  tbe  profit  of  tbe  heirs  a/» 
tatfirtate. " 

In  rafie  of  their  failure,  or  because  of  re- 
duction, the  universal  l^atee  has  a  right 
tocoDsider  thom  as  a  part  of  tbe  Inherit- 
ance; not  a  leicar.T. 

*  Every  portion  of  thesuccesslon  remain- 
ing nmlisiKM(e<l  of  either  l>ecauHe  the  testa- 
tor biw  not  bequentbetl  It,  eltberto  a  leg- 
atee or  to  an  instituted  heir,  because  the 
Mr  or  legatee  liaa  Dot  been  able  or  has 
T.9Bo.no.2 — 5 
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not  been  willing  to  accept  It,  shall  devolve 
npunthe  legltlinateheirs."  LebeanT.Trop 
deau,  10  La.  Ann.  165. 

Property  not  bequeathed,  and  property 
bequeathed,  but  nut  accepted,  are  men- 
tioned as  subject  to  the  same  rule,  and  te 
similarly  disposed  of.  by  decreeing  tbat  It 
is  inherited  by  tbe  l^ltlmate  heir. 

In  a  more  recent  case  It  was  held  that 
the  lapsed  legacy  reverted  to  tbe  succes- 
sion, and  became  subject  to  tbe  widow's 
l^al  usufruct. 

If  the  legacy,  after  It  has  been  renounced, 
remained  intact.and  devolved  to  tbe  l^al 
heirs  as  a  l^acy.  It  could  not  have  been 
decided  tbat  it  reverted  to  the  saccesslon, 
and  became  subject  as  part  of  the  succes- 
sion assets  to  the  l^al  nsufruct  of  tbe 
wife. 

**  We  conclude  that  the  third  part  of  tbe 
estate  bequeathed  to  the  mother  did  not 
pass  by  the  will,  (the  legacy  having 
lapsed,)  and  that  therefore,  by  virtue  of 
article  1709,  Civil  Code,  It  devolved  at  the 
death  upon  bis  legitimate  heirs.**  The 
words  In  parentheses  are  ours.  "Hence, 
also,  the  widow's  legal  usufruct  attached 
at  same  date  and  is  therefore  chargeable 
with  the  revenues."  Saccession  of  Don- 
gart,  80  La.  Ann.  274. 

The  French  authorities  maintain  tbe 
same  principle. 

"Le  legs  nul  rtfvoqne  on  caduque  eat 
repute  non  ^rit, — ora  non  sciipto  bab- 
etiir. "  2  Baudry-Lacantlnerie,  p.  448. 

"Quandllya  Ueu  an  droit  d'acemlse- 
ment  la  nultlt^  la  revocation  on  la  caducl- 
t6  du  Idgs  fait  a  I'un  des  l^getalres  proflte 
anx  antree  aq  Hen  de  profite  an  d4bltear 
da  legs."  Id. 

In  tbe  pending  case  there  is  no  accretloD 
possible,  as  the  legacies  are  neither  Joint 
nor  universal  or  residuary. 

Le  legs  partlcnller  non  conjoint  (re- 
nouc€)  quaque  est  sans  effet.  14  Lai^ 
rent,  p.  801. 

We  therefore  conclude  that  the  amount 
of  92,518.22  carried  to  tbe  credit  of ''bal- 
ance for  brother  and  two  slstein  of  M.  8. 
Coste  in  equal  proportions,"  should  be 
disallowed  as  Improperly  credited  to- 
them;  that.  Inasmuch  as  there  are  "gen- 
eral charges  and  debts  amounting  to  f7,- 
436.29, "It should  be  applied  towards  tbe 
payment  of  this  indebtedness. 

In  accordance  with  the  general  contri- 
bution heretofore  made,  the  renounced 
l^acy  contributed  •2,088.27.  To  this  must 
now  be  added  the  sum  of  $2,518.22.  Totals 
95.446.49.   Leaving  91,9.S9.78of  debts  un- 

gnid,  to  be  paid  by  the  legatees  Widow  M. 
.  Coste  and  John  Coste  in  proportion  to 
the  value  of  the  properties  specially  be- 
queathed to  them,  as  estnbtisbed  by  their 
sale  under  order  obtained  by  the  execu- 
trix. 

The  amounts  heretofore  charged  to  the 
said  legatees  as  their  proportion  towards 
paying  thedebtsare  deducted, and  Instead 
they  i^bal!  pay  their  said  proportion  of  tbe 
last^mcntiotied  amount. 

6.  Another  opponent,  W.  N.  Malone, 
holds  a  note  drawn  by  M.  S.  Coste,  dated 
January  7,  1887.  to  the  order  of  J.  W. 
Read,  transferred  to  Mm  aa  a  collateral 
secaritj. 
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A  bin  of  excpptlOD  Is  reversed  by  oppo- 
nent to  the  teBtimony  of  a  witueMi  who 
testified  as  follows,  viz. : 

"A  Rettlement  wns  made.  I  obtained 
from  Mr.  Head  quite  a  uumb*rot  notes 
Blffned  by  M.  H.  Ctrate.  of  sercral  accounts, 
all  similar  in  nature  to  the  one  soed  on 
here,  and  more  ot  them  Indorsed. 

"Qnetttlon.  Then,  accordluK  to  that  set- 
tlement, even  allowing  this  note  sued  on, 
D.  W.  Read  would  be  Indebted  to  Coste? 

"Answer-  He  was. 

"Q.  Have  you  a  copy  of  the  agreement? 

"A.  I  havelt  right  here.* 

Counsel  foropponent  objected  to  the  tes- 
timony relating  to  a  settlement  and  acts 
and  declaratlunt)  of  the  transferrer,  on  the 
ground  that  the  testimony  is  rea  later  altos 
HCta,  Irrelevant,  and  hearsay. 

With  reference  to  this  bill  we  decide: 

(1)  That  it  relates  to  a  settlement,  and 
is  at  most  explanatory. 

(2)  That  Read,  having  been  the  possess- 
or of  the  note,  his  declarations  and  acts 
prior  to  the  transfer  ars  admlsirible  as  re- 
butting testimony. 

The  tranHrei*ee  alleges  that  be  is  an  In- 
nocent bolder, and hnu right  tolts  amount. 

To  recover  and  secure  a  better  right 
than  had  the  transferrer  to  bim  the  holder 
must  acquire  the  note  before  maturity, 
else  It  is  dislionored  paper ;  its  diBbonor  la 
apparent. 

Chief  Justice  Shaw  Impressively  states: 

"Where  a  negotiable  notels  found  In  cir- 
culation after  It  Is  due  It  carries  suBptclon 
on  its  face. "   Fisher  v.  Leiand.  4  Cosh. 468. 

The  question  instantly  arises,  bow  is  it 
in  circulation? 

Why  Is  It  not  paid? 

Here  Is  something  wrong. 

Therefore,  although  It  does  not  give  the 
Indorsee  notice  of  any  specific  matter  of 
defenses,  such  as  set-off,  payment,  or  fraud- 
ulent acquisition,  yet  It  puts  him  on  In- 

3ulry.  He  takes  only  sncb  title  as  the  In- 
orser  himself  bad,  and  subject  to  any  de- 
fense which  might  be  made  If  the  ault  were 
brought  by  the  Indoruer. 

if  the  transferrer  still  had  possession  he 
would  he  without  right.  The  Indorsee 
from  him  has  no  better  title. 

The  transferrer  of  the  note,  as  a  collat- 
eral, testified  November  23, 1889: 

That  the  note  had  been  transferred  after 
maturity,  and  after  the  dishonor  of  the 
pap'^r. 

That  be  waived  protest,  after  failore  to 
protest,  and  although  he  knew  that  be 
was  not  legally  bound  to  the  holder. 

That  he  transferred  this  note,  as  addi- 
tional collateral  security,  some  time  after 
the  tranHaction  In  which  he  had  obligated 
himself  to  pay  an  amount,  and  to  secure 
which  be  had  already  Rtven  collateral  se- 
curities, had  been  consummated. 

Tbe  following  questions  were  propound- 
ed to  him  as  a  witness: 

"  This  note  In  question  in  suit  here 
against  the  estate  of  M.  S.  Coste  was  a 

£iece  of  collateral,  as  you  say.yoa  gave  to 
tr.  Malone  aa  additional  eollateriid  after 
thetwo  pieces  of  collateral  bad  been  given  ? 
"Answer.  I  tb Ink  It  was.  [Italics  ours.] 
"Question.  Don't  you  know  It  was?" 
"A.  Well,  I  am  not  willing  to  swear 


that  It  was  given  to  him  at  any  time.  I 
don't  want  to  say  the  date.  I  don't  want 
to  give  the  date,  as  there  was  no  date  on 
the  note  at  tbe  time  tbe  collateral  was 
given.  There  was  no  date  put  there  at 
aU.» 

At  another  time  he  testlflen  that  the 

note  reprments  f 1,485  worth  of  exchange 
sent  to  M.  S.  Coste. 

When  questioned  particularly  In  regard 
to  his  Indehtednessattbe  time,  be  answers 
that  a  settlement  Is  necessary  to  deter- 
mine. 

He. had  received  some  f 10,000  from  Coste 
for  Investment,  which  he  says  he  returned 
In  New  York  exchange.  Coste,  it  seems, 
wouldsendhim  notes,  which  Read,  the  wit- 
ness, and  the  transferrer  of  the  note  in 
question,  transferred  for  bis  own  account 
or  tor  that  of  the  maker. 

He  explains  that  the  debt  was  his  own, 
(not  at  all  Coste's,)  which  he  undertook 
to  secure  by  transferring  thld  past-dae 
paper  without  a  date. 

Paper  past  maturity  was  transferred 
without  a  date,  and  protest  and  notice  of 
protest  were  waived,  without  a  aate. 

The  record  discloses  that  the  witness 
made  an  attempt  to  i-etum  tbls  note  to 
tbe  succession  of  Coste,  but  was  unable, 
on  accoant  of  the  refusal  of  the  holder  to 
surrender  the  paper. 

After  bis  testimony  had  been  given  on 
tbe  27th  day  ot  November,  1889.  In  a  settle- 
ment In  writing,  a  copy  of  which  is  In  tbe 
record,  Read  admitted  that  large  proftts 
had  been  made  from  the  business  Tentures 
of  Coste  and  Reade,  and  others  expected. 

At  the  time  be  surrendered  a  certain 
note  of  91,250,  as  well  as  all  notes,  drafts, 
papers,  writing,  or  obligations  held  by 
bim  or  others  for  his  accuuat,  of  M.  IS. 
Coste,  as  duly  canceled. 

He  transferred  &)  shares  of  stock.  He 
promised  to  account  and  pay  over  to  the 
agent  of  the  succession  tme-half  of  tbe  net 
profits  from  investments  in  lands  auit 
stocks. 

He  admitted  his  liability,  and  ffeve  fals 
note  in  addition,  in  favor  of  thesaccea- 
slon,  for  the  sum  of  foUO. 

He  promised  a  statement  of  the  oat- 
standing  Investment.  All  tbla  be  gave 
over  and  oellvered  to  tbe  estate  after  he 
had  sworn  that  he  did  not  owe  It  any- 
thlug. 

It  Is  evident  that  tbe  note  had  no  con- 
sideration at  the  time  It  was  transferred 
as  a  collateral  security. 

The  subsequent  transactions,  as  above 
stated,  do  not  establish  that  Read,  the 
transferrer.acqulredlegal  UtIe,foritls  not 
satisfactorily  shown  that  he  ever  became 
a  creditor  of  Coste. 

7.  By  notarial  act  the  late  M.  S.  Oo8t« 
sold  certain  property  to  Aline  Vtllermln. 
The  purchase  price  declared  is  $2,600  cash. 

Upon  the  face  of  the  papers  the  sale  ap- 
pears legal. 

The  opponents  allege  that  this  property 
forms  part  of  the  estate;  that  no  conald- 
eratlon  was  given  by  tbe  purchaser;  that 
she  was  the  concubine  of  the  deceased .  Id 
the  Inventory  made  after  legal  notice  "to 
the  heirs  this  property  is  not  Included. 

Any  lodgment  rendered  with  refvrenee 
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to  tMi  property  In  those  proceedings,  to 
wbleh  toe  ostensible  purcbaser  Is  not  a 
party,  woald  nut  aRert  any  Interest  she 
may  hare. 

If  the  sale  Is  simnlated,  and  was  made 
contra  bonos  morfs,  thuae  in  Interest  are 
not  prejudiced  by  this  accldent.and  what- 
erer  right  of  aetlon  they  may  liave  re- 
mains unaffected.  Whatever  Issues  then 
may  be  could  not  be  tried  In  this  suit. 

B.  Tbe  late  M.  S.  Coate  made  a  note 
dated  October  25.  1887,  to  bis  own  order* 
and  by  him  Indorsed,  ol  which  Aline  VlUer^ 
mlD  Is  the  liolder. 

Sbe  oppoBcs  the  account,  and  claims 
that  the  amount  due  her— 92,026.24,  as 
■bown  by  this  note— should  be  carried 
thereon  to  her  credit. 

It  is  urged  In  defense  that  it  was  given 
without  consideration.  Tbe  evidence  es- 
tahllKhea  the  Illicit  intimacy  alleged. 

Thiit  circumstance  is  not  sufficient  In  It- 
self to  deny  opponent's  right  to  recover 
on  the  note,  although  It  casts  a  suspicion 
upon  the  reality  of  tbe  consideration, 
irblcli  now  being  at  Issue,  the  note  must 
be  anstulned  by  proof.  Wooten  v.  Har- 
riaon.  9  La.  Ann.  234. 

Tbe  witness  testlBes  that  her  note  In- 
cluded an  amount  of  loaned  to  Costs 
In  1884.  She  did  not  hold  any  evidence  o( 
tbla  loan  prior  to  October  2n,  1887. 

Afterwards  she  loaned  him,  she  says, 
two  or  three  different  sums,  with  Interest 
■ggregHting  tu  the  amount  of  her  note. 

In  1887,  October  4th,  she  bought  prop- 
trtv  from  him,  for  which  she  paid  92,500. 

These  amounts  were  not  settled  at  the 
time,  but  were  allowed  to  remain.  Noth- 
iDg  was  said  about  the  alleged  loans. 

Sbe  says  sbe  owned  two  stores  at  differ- 
ent times  from  1880  to  1888.  She  falls  to 
establish  from  whom  they  were  bought, 
to  whom  sold;  and  her  testimony  In  this 
as  lu  other  respects  Is  vague  and  unsatis- 
factory, and  does  n(}t  show  the  reality  of 
the  consldt^ratlon  of  the  note  she  holds. 

Dates  are  not  given,  transactions  are 
nnsntisfactorily  accounted  for,  unsatta- 
faetory  account  Is  given  of  amounts  which 
wltnets  says  have  been  loaned  to  Coste. 

The  testimony  altogether  Is  not  such  as 
to  enable  na  to  reach  the  conclusion  that 
the  holder  should  recover  tbe  amonnt 
claimed. 

9.  The  only  question  remaining  relates 
to  tuxes  due  the  city  of  N?w  Orlcuna. 
The  executrix  did  not  place  this  claim  on 
her  account.  An  opposition  was  filed, 
and  on  trial  the  claim  was  decreed  to  be 
due. 

Before  this  court  the  legality  of  this 
dalm  has  not  been  qnestloned. 

It  was  due,  and  properly  carried  on  tbe 
account. 

Lastly,  the  motions  for  a  new  trial  have 
Bo  merit.  Several  were  made.  Only  one 
~-tbat  of  Halonv— fai  urged  at  thla  time. 
Doe  dUlgenee  on  his  part  to  obtain  a  new 
trial  was  not  shown. 

The  evidence  was  not  discovered  aubse- 
queut  to  tbe  trial.  The  letter,  which  the 
opponent  bad  at  tbe  time,  should  have 
been  Introduced  In  evidence,  or  satisfac- 
tory reasons  sworn  to  why  It  was  not 
prudaced. 

A  new  trial  win  not  be  granted  to  enable 


an  opponent  to  Introduce  a  letter  In  evi- 
dence (or  its  contents)  which  he  received 
from  his  debtor,  when  it  Is  not  alleged 
why  It  was  not  produced,  or  why  proof 
of  its  contents  was  not  made  during  the 
trial. 

The  Judgment  appealed  from  Is  amended 
to  conform  to  this  decision. 

The  amouDts  of  11,668, 

S.300. 

and   636, 

cbar^  respectively  to  the  l^toea  Mrs.  H.  8. 
Coste  and  to  John  Coste  in  the  judgment  appealed 
from,  are  not  deducted  from  their  respective  por^ 
tioos,  but  to  them  Is  now  sabstibuted  the  amount 
of.   »1.»89  78 

DebU  and  cbargea.   7,180  S7 

Amount  to  pay  debts  and 

charges  $3,938  S7 

Added  under  thla  decree.          S,&13  83 

BaUmoedua.   1,1M8  78 

  17,486  87 

From  Uri.  Costa's  legacy  is  deducted  $1,709  17  to 
pay  balance  due  of  $1,989  78. 

From  John  Coste's legacy..  $2S0  61  $  1,988  78 

Balance  In  her  favor  $  7,878  59 

J.  Coste   615  80 

Total.  $8,488  89 

DebU   81,937  06 

Total  aasets.   $80^416  M 

After  amendment.  Judgment  la  alSmied 
at  appdlant's  costs. 

Babsaring  ralatlve  to  ooafc  ot  appeal  refnasd* 


Bolus  ▼.  Statb. 
(Supreme  Covrt  of  Slartda.  Uanh  14^  un.) 

RAPB-^aaUTAMOM— BVIDSXCB. 

Where,  la  a  ease  of  rape,  no  realstanoe  by 
the  prosecutrix  ia  shown,  ana  her  fear  of  loss  of 
life  or  great  bodily  harm  ia  relied  upon  to  supply 
the  place  ot  soob  resiatanoe,  as  eTideuce  of  want 
of  coDsent  on  ber  part,  and  her  age  Is  such  that 
it  is  to  be  presumed  that  she  was  of  an  Intelli- 
geat  or  understatidiDg  mind  on  tbe  subject,  aniS 
there  ia  un  entire  absence  of  evidence  to  tbe  con- 
trary of  such  presumption,  a  new  trial  should  be 
granted  if  the  testimony  is  not  such  as  to  Justify 
tbe  Jury  in  believlDg,  beyond  a  reasonable  doub^ 
tbttt  it  was  on  account  of  sucb  fear  that  ahe  nuule 
no  reaistauce. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Clay  county;  W. 
B.  YouNO,  Judge. 

The  plaintiff  1q  errcirwas  Indicted  at  the 
last  fall  term  of  Clay  county  circuit  court 
tor  having  committed  a  raiie  upon  Ln- 
vinia  Tnmage,  on  the  »th  day  of  the  pre- 
vious April,  and,  having  been  found  guilty 
by  the  Jury,  was  sentenced  by  the  court  to 
be  hung. 

The  testimony  shown  by  the  bill  of  ex- 
ceptions Is  as  follows:  Luvtnin  Tumage 
testified:  "My  name  is  Luvinin  Turnage. 
I  am  fourteen  years  of  age,  and  live  at 
Green  Cove  Springs,  Clay  county,  Fla.  I 
live  with  my  father  and  mother.  Onr 
house  is  In  an  orange  grove.  The  trees 
are  pretty  thick,  aud  grow  all  around  the 
house,  1  know  the  defendant  at  the  bar. 
He  came  to  our  house  one  day  laat  April, 
and  ashed  me  for  a  cool  drink  of  water. 
I  showed  him  the  well,  and  told  him  to 
get  It.  Then  he  asked  me  If  be  could  go 
through  our  ^ouse  to  SallleHooper'8.  He 
came  In  tbe  faooae  and  caugbt  me,  and 
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gat  one  arm  aroand  my  tralBt,  and  one 
and  over  niy  mouth,  and  threw  me 
down.  Ue  then  slipped  hla  band  down  so 
that  hla  arm  would  press  on  my  throat, 
and  totd  me  If  1  hallooed  be  would  kill 
me.  Tben  he  pulled  up  my  dran,  and  put 
Ilia  thiuK  In  me,  aud  penetrated  me.  When 
be  got  up  lie  said:  'There,  now,  I  huve 
broken  the  law.'  Then  he  went  oB.  My 
mother  was  cooklnfc  for  Mrs.  Moore,  anil 
my  lather  was  working  at  the  wharf.  I 
went  to  Mm.  Moore's, and  told  my  mother 
what  had  happened.  There  was  a  little 
bloud  on  my  under-cluthlng,  in  front,  and 

1  was  anre  for  several  days  afterwards.  ** 
CroRB-examinatltm:  "There  are  several 
famllips  living  near  oar  house,  Jast  aerosa 
the  street.  I  can  see  these  houses  from  ray 
bouse,  and  can  see  the  people  passing 
ab<iut  their  places.  I  bad  never  had  my 
sickness  when  the  defendant  assaulted  me, 
but  had  the  whites."  Witness  said  she 
did  not  know  what  "penetration**  meant. 

Mrs.  Turnage  testified  that  she  was  the 
mother  uf  Luvlnla,  and  was  not  at  home 
when  defendant  assaulted  her  daughter; 
was  cooking  fur  Mrs.  Moore;  that  about 

2  or  S  o'clock  In  the  afternoon  Luvlnla 
went  and  told  her  "  wbut  bad  happened;" 
that  witness  did  not  have  any  doctor  to 
examine  ber  daughter;  saw  a  little  binod 
on  her  nnder^rlothlng.  Cmaa-examlna- 
tlon :  Her  daughter  had  never  bad  her 
■Icknetts  at  the  time  she  was  assaulted. 
She  had  whites,  and  bad  her  elcknesa 
three  or  four  weeks  afterwards.  Since  she 
was  assaulted,  wltneea  has  frequently  seen 
her  under-clothing  mattered  up. 

Mr.  Turnage  testified  that  be  was  the 
tether  or  LuTlnia,  and  that  aa  he  came 
from  work  be  paaaed  Mrs.  Moore's,  and 
bis  wife  told  hiro  "what  had  happened;" 
and  that  Lavlnia  afterwards  told  blm 
"about  It." 

Andrew  Fells,  a  wttnesii  for  defendant, 
testified  that  he  Is  a  policeman  of  Green 
Cove  Springs;  knows  the  reputation  of 
LuTliiia  Turnage  fn  the  commnnlty  where 
■be  resldea  for  truth  and  veracity;  and 
that  her  reputation  Is  bad,  and  wttneoa 
wonid  not  believe  her  under  oath. 

Sallle  Hooper  testlQed  for  defendant  as 
follows:  "I  live  Just  acrossthe  street  from 
Luvlnla  Turnage.  There  are  some  orange 
trees  around  her  bouse,  but  I  can  see 
plainly  all  about  her  bouse.  I  saw  the 
defendant  there  the  day  she  says  be  as- 
saulted her;  saw  him  at  the  well;  and 
saw  Luvlnla  atRndlng  on  the  front  pon^h 
of  her  house.  When  he  got  the  water  he 
came  over  to  my  huuae.  I  did  not  hear 
Luvlnla  make  any  outcry,  and  did  not 
bear  a  dltiturhance  of  any  kind  at  her 
bouse.  I  know  the  reputation  of  Luvlnla 
In  the  community  where  she  lives  for 
troth  and  veracity.  Her  reputation  la 
bad.  I  wonld  not  believe  her  under  oath." 

J.  A.  Peeler,  In  rebuttal,  testified  that  he 
knttw  the  repntation  of  Sallle  Hooper  In 
the  community  where  she  lives,  and  that 
her  reputation  was  bad. 

George  M.  Barton  testified.  In  behalf  of 
the  state,  that  he  was  familiar  with  the 
place  and  aurroundlnga  where  Luvlnla 
Turnage  resides.  She  lives  In  an  orange 
KTove.  The  trees  are  pretty  thick.  The 
ieose  alta  back  aoms  dlatance  from  the 


street.  Several  families  live  In  the  Immedi- 
ate vicinity  where  Luvlnla  lives.  That 
by  stooping  down,  and  looking  under  the 
tops  of  the  trees,  be  could  .see  all  about 
the  place. 

J.  S.  Barra  testlded  for  the  state  that  he 
arrested  the  defendant,  who,  when  ar- 
rested, said  be  "bad  been  to  Lnvlnla's 
house  to  get  some  water,  bat  did  not 
asuaalt  her." 

VMlliam  B.  Zaunar,  Atty.  Gen.,  tor  the 
State. 

Kanry,  C.  J.,  {after  stating  the  facts  ajg 
abore.)  This  case,  one  of  rape,  comes  be- 
fore as  on  a  motion  for  a  new  trial,  the 
gronndH  of  which.  Insisted  upon  here,  are 
that  the  verdict  was  contrary  to  law  and 
contrary  to  theevldeuce.  The  Instructions 
given  hy  the  Judge  to  the  Jury  were  not 
exceptcl  to. 

It  la  contended  on  behalf  of  plaintiff  In 
error  that  the  testimony  does  not  show 
that  the  connection  was  eoasummated  by 
force,  and  against  the  will  of  the  prose- 
cutrix. Tbe  Htatute  contemplates  that 
the  offense  shall  be  **  by  fon'e,  and  against 
her  will."  Section  86,  p.  355.  McClel.  Dig.; 
2  Blab.  Grim.  Law.  §  1113;  Chai-les  v. 
State.  U  Ark.  389;  State  v.  Murphy,  ft 
Ala.  There  must  be  a  concurrence  of 
these  two  Ingredients.  Cato  v.  State,  ft^ 
Fla.  168, 184.  If  force  was  used,  and  yet 
the  carnal  knowledge  waa  not  against  the 
will  of  the  female,  tbe  crime  of  rape  baa 
not  been  committed.  In  some  states  It 
hasbem  held  that  theremust  beresistance 
to  the  extent  of  the  womuu's  ability. 
TUoR,  In  New  Tork,  In  People  v.  Duhring, 
69  N.  T.  874,  where  the  female  was  but  U 
years  old,  thedeclslnn  Is  that  toconstitnte 
the  crime  of  rape  of  a  female  over  10  years 
ol  age,  when  It  appears  that  at  the  time 
of  the  alleged  offense  she  was  conscious, 
bad  the  possession  of  her  natural  mental 
and  phyelcal  powers,  was  not  overcome 
by  numtrars,  or  terrified  by  threats,  or  in 
auch  place  and  position  that  reulHtance 
would  have  been  uaeless,  It  must  also  be 
maile  to  appear  that  ahe  did  resist  to  thn^ 
extent  of  her  ability  at  the  time  and  under 
the  circumstances.  See.  also.  People  v. 
Morrl8f)n,  1  Park.  Crim.  R.  B26;  People  v. 
Quln,  60  Barb.  128.  In  other  states  it  la 
said  there  must  be  the  utmost  reluc- 
tance and  the  utmost  resistance  ui;>- 
on  the  part  of  tbe  female,  or  her  will 
must  beovercume  byfear  uf  the  defendant, 
(Strang  v.  People,  24  Mich.  1 ;  Dun  Muran 
T.  People,  25  Mich.  SOU;)  and  that  "the 
passive  policy,"  or  a  half-way  cane,  will 
nnt  do,  or  resistance  of  such  an  equivocal 
character  as  to  suggest  actual  consent, 
or  not  a  very  decided  opposition,  (State 
T.  Burgdfirf.  Mo.  65;  People  v.  Brown, 
47  ChI.  447:  People  v.  HulKe.y  Hill.  309, 
815-317.)  If  the  Jury  entertain  a  reasonable 
doubt  of  such  reluctance  and  resistance, 
they  should  acquit,  (Strang  v.  People, 
supra;)  and  where  upon  u  trial  the  vital 
issue  was  whether  the  act  was  committed 
by  force,  and  against  the  will  of  the  pros- 
ecutrix, the  Jury  must  be  satiafled.  beyond 
a  reasonable  doubt,  that  she  did  not  yield 
her  consent  during  any  part  of  the  act, 
(Brown  v.  People,  36  Mich,  m.) 

In  CommoawealUi  v.  McDonald,  lit 
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Mass.  405,  the  trial  lodge  charged  that 
the  act  of  the  defendant  maHt  have  been 
without  the  woman's  consent,  and  there 
must  liave  been  sufficient  force  used  to  ae- 
eompHHh  his  parpof«;  that  the  Jury  must 
be  satisfied  tliat  there  was  no  consent 
daring  any  part  of  the  act;  and  that  the 
degree  of  rcHlstance  was  frequently  an 
essential  matter  fortbem  tuconsider  inde- 
termittlnR  whether  the  alleged  want  of 
consent  was  honest  and  real,  but  that 
there  was  no  rule  of  law  requiring  a  Jury 
to  be  satisfied  that  the  woman.  accordiuK 
to  their  measure  of  her  strength,  used  all 
tlie  physical  force  in  opposltiuu  of  which 
she  wascapable;  and  this  charge  was  held 
by  the  supreme  court  to  be  appropriate 
and  correct.  Likewise,  In  State  v.  Shields, 
45  Conn.  256.  the  supreme  court  otConnect- 
ICDt  apprured  a  charge  that  there  waa 
no  rule  of  law  that  there  could  be  no  rape 
unless  the  woman  manifested  the  utmost 
reluctance  and  made  the  utmost  resistance, 
bat  that  the  jury  must  be  satisfied  there 
was  no  consent  durlugany  part  of  the  act. 
am)  that  tlie  degree  of  rwlstauce  was  an 
essential  matter  for  them  to  consider  In 
determining  whether  there  was  an  honest 
and  real  want  of  consent.  In  this  case  It 
iBsald  In  the  opinion:  "The  Importance 
of  resistance  is  simply  to  show  two  ele 
meats  In  the  crime,— carnal  knowledge  by 
force  by  one  of  the  parties,  and  non-con- 
sent thereto  by  the  other.  These  are  es- 
sential elements,  and  the  Jary  must  be 
fully  satisfied  ol  their  existence  In  every 
ease  by  the  resistance  of  the  complainant 
If  she  had  the  nseof  her  faculties  and  phys- 
ical powers  at  the  time,  and  waa  not  pre- 
vented by  terroror  theexhibltUmof  brutal 
force.  8o  far  resistance  by  the  complain- 
ant is  Impttrtant  and  necessary,  but  to 
make  the  crime  hinge  on  the  uttermost 
exertion  the  woman  was  physically  ca- 
pable of  making  would  be  a  reproach  to 
the  law,  an  well  as  to  common  sense. " 

Mr.  Bishop,  In  his  work  on  Criminal 
Law,  (volume  2.  $  1122,)  says  It  Is  plain 
that  In  the  ordinary  case  where  the  wo- 
man is  awake,  of  mature  years,  of  sound 
mind,  and  not  In  fear,  a  failure  to  oppose 
the  carnal  act  Is  consent,  and  though  she 
objects  verbally,  If  she  makes  no  outcry 
and  no  realstance,  she  by  her  conduct  con- 
aenta.and  the  carnal  act  Is  not  rape  In  the 
man;  that  tliewlll  of  the  woman  must 
oppose  the  act;  and  that  any  Intimation 
favoring  It  is  fatal  to  the  prosecution.  He. 
however,  disapproves  the  doctrine  as  to 
resistance  affirmed  In  People  v  Dohrlng, 
supra,  and  says  that  the  text  of  the  law, 
and  the  better  judicial  doctrine,  require 
only  that  tbecasesball  beoneln  which  the 
woman  did  not  consent.  Her  resistance 
however,  must  not  be  a  mere  pretense,  but 
in  good  faith.  Tbetext  of  the  la w  referred 
to  by  him  Is  the  statute  of  Westm.TI.  (13th 
Edw.l.)  c.»4,A. D.12S5,  which heglves (sec- 
tion 1111,  Id.)  as  follows:  "If  a  man  from 
heneefivth  do  ravish  a  woman  married, 
maid,  or  other,  where  she  did  not  consent, 
neither  before  nor  after,  he  shall  have 
judgment  of  life  and  of  member.  And,  like- 
wise, where  a  man  ravisheth  a  woman 
married,  lady,  damsel,  or  other,  with 
force,  altbougta  she  consent  after,  he  shall 
teTsaoeta  lodgment  as  before  la  said,  [that 


Is,  of  life  and  member,!  If  he  be  attainted 
at  the  king's  suit,  and  there  the  king  shall 
have  the  suit." 

It  Is  not  necessary  now  for  us  to  elect 
between  these  two  views,  yet  where  the 
prosecutrix  Is  ot  mature  years,  and  In  poe- 
sesriiun  of  her  faculties,  we  are  Inclined  to 
think  there  is  very  much  In  the  former  of 
them  to  commend  it. 

The  question  here  la  whether  or  not  the 
evidence  can  be  said  to  be  sufficient  to 
show  to  the  minds  ot  any  fair  Jury,  be- 
yond a  reasonable  doubt,  that  the  act 
was  done  by  force  and  against  the  will  of 
the  prosecutrix.  The  alleged  offense  is 
shown  to  have  been  committed  In  the  day- 
time. In  a  village.  In  a  house  "near"  to 
which  several  families llve'']uHt  across  the 
street,"  the  people  of  which  families  the 
prosecutrix  says  she  could  see  passing 
about  their  places.  There  Is  no  evidence 
whatever  of  reslstance.no  attempt  to  pre- 
vent his  throwing  her  down,  no  use  of  her 
arms,  legs,  or  body  against  his  efforts  to 
throw  her  down.  There  was  no  struggle 
either  before  or  after  she  was  down.  No 
clothing  Is  shown  to  bare  been  torn.  No 
bruise  ot  any  part  of  her  person.  Noth- 
ing on  this  line  Is  stated  as  the  result  of 
the  connection  which  might  not  have  oc- 
curred if  It  had  been  with  her  fullest  con- 
sent. Granting  that  his  putting  his  hand 
over  her  mouth  at  the  time  tliut  he  put 
his  arm  around  her  waist  sufficiently  ac- 
counts for  the  absence  of  outcry  prior  to 
her  being  pat  down.  It  does  not  do  so  as 
to  want  of  resistance.  There  Is  moreover 
no  showing,  whatever  might  be  its  effect, 
that  the  taking  hold  of  her  was  In  such 
rough  or  brutal  manner  as  to  put  a  wo- 
man of  mature  years  and 'Intelligence  In 
tear  of  loss  of  life  or  other  great  danger, 
and  thereby  suppress  or  deter  resistance 
on  her  part,  or  that  she  was  actually  In 
such  fear.  All  that  we  have  proven  up  to 
the  point  of  her  being  thrown  down  la 
that  It  was  done  In  the  manner  stated, 
but  without  any  opposition  or  resistance 
on  her  part.  When  she  has  been  put 
down,  wehnd  that  he  threatened  he  would 
kill  her  it  she  hallooed.  True  It  Is  that  the 
threat  Is  evidence  tending  to  prove  his 
purpose  to  consummate  the  carnal  knowl- 
edge against  her  will,  but  It  is  not  of  Itself 
evidence  that  she  was  making  any  resist^ 
ance  of  any  kind  to  blsetforts.  Cp  to  this 
time  she  hud  made  none,  and  she  Is  not 
shown  to  have  made  any  afterwards. 
Pressing  bis  arm  upon  her  throat,  as  hedld 
when  he  removed  his  hand  from  '  her 
mouth,  which  he  must  have  done  to  so  lo- 
cate his  arm,  an  act  which  the  Jury  justly 
may  have  Inferred,  was  done  to  prevent 
her  making  an  outcry;  still  there  was  no 
resistance  with  her  body  or  any  member 
of  It.  No  adjudication  or  other  authori- 
ty, nor  common  sense  applied  to  the  nat- 
ure of  a  virtuous  woman,  authorize  us  to 
hold  that  this  testimony  could  support  a 
verdict  under  either  of  the  two  views 
maintained  by  the  authorities  as  to  the 
extent  to  which  there  must  be  resistance 
where  the  prosecutrix  was  of  mature 
years.  It  cannot  be  assumed  of  any  ma- 
ture woman  that  her  submission  tocamal 
connection  under  such  circumstances  Is 
against  her  will,  la  the  abseuce  <rf  afflnna- 
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tlve  proof  of  sorb  a  mental  or  pbyslcal 
condition  as  would  natarally  ana  reason- 
ably overcome  ber  powers  of  reslBtance. 
On  the  contrary,  the  only  natural  and 
reasonable  conclusion  In  such  a  case 
^ould  be  that  It  was  really.  It  not  seem- 
Inf^ly,  with  her  cnasent.  Though  this  be 
so,  Is  It,  In  view  of  the  authorities,  the 
law  that.cunslderlnK  the  age  of  this  prose- 
cutrix, the  testimony  was  sufildent  to 
Justiiry  the  Jury  In  believing,  beyond  a  rea- 
aonable  doubt,  that  the  conaummatioa 
was  against  her  will? 

"ir  the  girl  Is  very  young."  says  Mr, 
Bishop,  feectlou  1124.  )  "aad  of  mind  not 
enlightened  on  the  question,  this  cnnsid- 
eratiun  will  lead  the  court  and  Jury  to  de* 
mand  less  clear  oppueltlnn  than  In  the 
case  of  an  older  and  Intdligent  female,  or 
even  lead  them  Co  convict  where  there  Is 
no  apparent  opposition."  Analyilng  this 
paragraph  closely,  we  ijercelve  that  an  es- 
sential element  of  It  Is  that  the  mind  of  the 
prosecutrix  Is  nut  enlightened  on  the  ques- 
tion. That  it  Is  not  may  appear  from  the 
age  of  the  girl  when  she  la  "  very  young, 
but  the  paragraph  does  not  Inform  what 
age  Is  to  be  regarded  aa  very  young.  The 
statute  (section  36.  p.  355.  McClel.  Dig.) 
under  the  flrat  clause  of  which  this  indict- 
ment is  found  (the  subsequent  clause  not 
making  the  element  of  want  of  consent  a 
feature  of  the  oRense  It  creates  and  pun- 
ishes) pnivldes  that  whoever  ravislies  and 
carnally  knows  a  female  of  the  age  of  10 
years  or  more  by  force  and  against  her 
win,  or  unlawfully  or  carnally  knows  and 
abuses  a  female  child  under  the  age  of  10 
years,  shall  be  punished  by  death  or  by 
Imprisonment  In  the  state penlteutlary  for 
life.  "Some  age,"  It  Is  said  In  O'Meara  v. 
State.  17  Ohio  St.  615,  518.  "below  which 
no  child  will  be  deemed  capable  of  giving 
that  intelligent  consent  which  would,  in 
the  eyea  of  lust  people,  be  any  excuse  or 
even  mitigation  of  an  act  of  carnal  knowl- 
edge beyond  what  would  exist  werett  act- 
ually against  the  will  of  the  child.  Ten 
years  Is  perhapsassafeas  any  agethatcan 
be  fixed  upon.  The  strict  rule  will  hardly 
ever  be  actually  resorted  to  in  practice,  be- 
cause In  almost  all  caaes  there  will  be 
some  evidence  pro  or  coa  to  show  the  act- 
ual degree  of  Intelligence  of  the  child;  and 
In  all  cases  it  will  be  a  question  of  fact  for 
the  Jury  whether  the  child  did  In  fact  nn- 
derstand  the  nature  of  the  act.  Of  course 
the  presumption  [meaning  that  of  in- 
capacity to  consent  to  the  act  of  carnal 
knowledge,  or  to  auy  assault  with  Intent 
tu  commit  anch  act]  grows  weaker  and 
weaker  as  the  child  approximates  the  age 
of  ten.  amounting  to  little  more  than  a 
nominal  presumption  during  the  latter 
part  of  the  period."  Disapproving  to 
some  extent  of  a  charge  given  by  the  low- 
er court,  it  Is  further  said,  (page  519:) 
"  We  would  prefer  to  put  the  rule  In  words 
less  broad  and  comprehensive,  and  lees 
metaphysical,  merely  leaving  It  to  the 
Jury  to  say  whether  the  female  In  fact  un- 
derstood the  nature  of  the  act.  whether 
she  bad  such  knowledge  on  the  subject 
as  females  at  the  age  of  ten  usually  have. " 

Though  unquestionably  a  rape  can  be 
committed  upon  a  female  under  10  years 
of  age,  still  the  pn»nmptl(iD»  where  alie  la 


10  years  of  age  or  more,  mast,  under  a 
law  like  the  first  clause  of  onr  statate, 
be  that  her  mind  is ''enllgbtened  on  the 
question."  Where  the  female  is  14 years 
of  age,  the  presumption  is  that  she  Is  so 
enlightened.  That  this  presumption  may 
be  overcome  by  evidence,  wedonot  doubt, 
but  there  is  no  evidence  to  impair  or  over- 
come It  in  the  case  of  this  prosecutrix, 
and  hence  the  Jury  would  not  have  beea 
Jnstlfled  in  attributing  the  absence  of  re- 
sistance on  ber  part  to  wont  uf  intelli- 
gence on  the  question.  They  were  bonnd 
to  presume  that  she  understood  and  ap- 
preciated the  act  the  defendant  was  seek- 
ing to  consummate.  This  being  so,  the 
questliiu  Is,  were  the  circumstances  such, 
considering  ber  age.  as  Justified  the  Jury 
In  bellevlug,  beyond  a  reasonable  doubt, 
that  the  act  was  done  against  ber  will,  or 
that  Bbe  did  not  consent?  We  tail  to  find 
a  single  case  in  which  a  conviction  for 
rape  upon  a  person  of  about  this  age  bas, 
under  such  weak  testimony,  been  sus- 
tained upon  the  idea  of  sabmisslon  by  the 
prosecutrix  under  fear.  In  Stephen  v. 
State,  11  Qa.  225,  where  the  verdict  was 
guilty  of  an  attempt  to  commit  rape, 
there  was  proof  both  that  the  female  ob- 
jected and  struggled,  and  of  marks  of 
great  violence  and  abuse  upon  her  person, 
and  of  large  holes  In  her  clothes,  aud  that 
she  was  sickly  and  weakly  and  poorly 
grown,  and  nothing  but  a  child,  aud  had 
never  had  her  courses,  and  had  no  ap- 
pearance ol  womanhood,  and  shown  to 
be  a  weak-minded  creature.  Her  exact 
age  does  not  appear,  yet  she  was  erideut* 
ly  over  10  years  old.  In  State  r.  Cross,  13 
Iowa,  66,  the  prosecutrix  wus  15  years  of 
age,  and  the  prisoner  forcibly  pushed  her 
into  a  bed-room  and  fastened  the  dour, 
and  then  pasfied  tu  the  front  entrance  to 
see  it  any  one  was  coming,  during  wblcb 
time  she  tried  to  escape  from  the  window 
and  to  open  the  door,  when  be  returned 
and  threw  her  upon  the  bed,  and.  against 
her  will,  accomplished  bis  purpose.  He 
was  convicted  of  an  assault  with  Intent 
to  commit  the  principal  crime,  and  the 
court  said  It  could  not  hold  that  the  Jury 
was  not  lustltied  In  convicting  of  the  as- 
sault; yet,  if  the  conviction  bad  been  of 
the  higher  offense.  It  might  have  been  In- 
clined to  the  opinion  that  the  testimony 
was  not  sufficient.  In  Dawsonv.  State,  29 
Ark.  116,  the  child  was  about  11  years  old, 
and  WQ8  In  defendant's  room  about  aiiD- 
rise,  sweeping,  and  he  ordered  her  into  his 
bed.and,upon  her  not  com  plying,  he  threat- 
ened to  stamp  her  into  the  ground.  Ha 
then  seized  hold  of  her,  and  Jerked  ber  into 
it.  and,  agitlnnt  her  will,  (she  crying  and 
screaming  the  while,)  violated  her  per- 
son. Profuse  bleeding  followed,  and  Bb» 
was  found  bruised  and  lacerated  In  a  hor- 
rible manner.  No  rIku  of  puberty  or  wo- 
menbuod  could  be  discovered  in  her.  Ths 
convlctlun  uf  rape  was  affirmed. 

In  Begins  v.  Day, »  Car.  &  P.  722,  a  trial 
on  the  circuit,  before  Justine  Colekidqb, 
the  indictment  was  for  attempting  to  car- 
nally know  and  abuse  a  girl  under  10 
years  of  ag>^,  and  for  a  common  assault. 
The  prosecutrix  testified  she  was  10  years 
old  on  a  specified  day  in  January,  1841, 
and  trar  father,  that  be  could  not  precisely 
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itate  the  time  of  her  Mrtb,  be  not  belDg  at 
bome  when  she  wai  born,  and  the  ou>tb- 
er,  belDff  sick  at  the  trial,  could  not  tentl- 
fy.  This  evidenceot  age  beinie  held  Insuffl- 
cieot.  the  cause  proceeded  on  the  rhur^e 
ul  a  coininuD  assault.  Theprosecutrix  al* 
80  deposed  that  she  was  coinint;  up  a  cer- 
tain Htreet  abotit  7  o'clock,  when  slie  met 
the  prisoner,  who  accompanied  her  up  a 
dark  lane,  wblcb  waii  uo  her  road  home, 
and  there  he  made  an  assault  of  her. 
which  was  without  any  violence  ou  his 
part,  or  actual  resistance  on  hera;  and 
that  on  Ihe  same  evening  sue  told  her 
mother  what  bad  happened.  Tfiejadge 
directed  the  Jury  that  tbey  should  say 
whether  the  aubmissioa  of  the  prosecu- 
trix WttB  voluntary  on  ber  part,  or  tlie  re- 
anlt  of  Irar,  under  the  circumetancea  In 
which  she  was  placed,  and.  If  of  the  latter 
opinion,  to  find  a  verdict  of  guilty  of  a 
common  assault,  which  was  done. 

In  ench  of  theHe  caseH,  where  the  above 
doctrine  has  been  Invoked,  except  that  of 
Regtna  v.  Day,  the  circum stances  were  ei- 
ther mucb  more  calculated  to  put  her  In 
fear,  or  there  was  clear  proof  of  resist- 
ance, or  there  was  evidence  that  showed 
the  pmsecutrix  was  actually  In  fear.  In 
tbecaae  of  Beglna  v.  Uallett,  0  Car.  &  P. 
748.  the  prasecutrix  does  not  appear  to 
liave  been  under  mature  years.  There  the 
offense  was  committed  by  eight  men.  they 
having  followed  her  from  a  public  house 
to  the  door  of  ber  lodging,  a  brothel, 
whose  door  was  fttstened  on  the  Inside, 
they  holding  her  with  her  back  against 
the  door;  and  the  judge  giving,  among 
other  charges,  the  following:  ^If  there 
was  non-resistance  on  ber  part,  but  it 
proceeded  merely  from  her  being  overpow- 
ered by  actual  force,  or  from  her  not  being 
Able  from  want  of  strength  to  resist  any 
longer,  or  that  from  thenumberof  persons 
she  considered  resistance  dangerous,  and 
abeolntely  useless,  the  full  charge  was 
made  out;  but  if  you  think,  under  all  the 
clrcum stances,  that  the  prosecutrix,  al- 
though at  flret  objecting,  consented  to  nil 
that  was  done,  you  should  convict  them 
<A  an  assault. "  The  verdict  was  guilty  of 
an  assault.  Here  there  was  thepr?seuce 
of  an  overpowering  force;  and  In  Strang 
V.  Veoplc.  24  Mich.  1.  where  the  prosecu- 
trix was  16  years  old.  there  was  express 
proof  of  her  being  in  a  state  of  fear,  and 
that  she  had  In  fact  yielded  in  consequence 
thereof. 

Conslderipg  the  time  and  other  circum- 
stances under  which  the  offeudlng  is 
shown  to  have  occurred,  that  there  is  no 
room  for  a  contention  that  resistance  or 
OQtcry  would  have  been  useless,  the  pre- 
sampt'on  from  ber  age  that  she  was  of  an 
intelligent  or  understanding  mind  un  the 
sabject,  with  the  entire  absence  of  evi- 
dence to  the  contrary,  the  failure  to  prove 
that  there  was  actual  fear,  and  the  ab- 
sence of  any  resistance,  to  say  nothing  of 
the  Impeachment  of  the  reputation  of  the 
proaecutrlz  lor  truth  and  veracity  by 
witnesses  whose  reputation  on  this  score 
stands  unlmpeached,  and  of  the  IndeQoite- 
Bcsaof  the  testimony  on  other  points,  we 
think  the  testtmimy  is  Insufficient  to  sus- 
tain the  verdict,  and  that  the  case  should 
go  back  for  a  new  trial,  upon  which  the 


facts  can  be  more  fully  Inquired  into. 
Where  fear  la  relied  upon  to  account  for 
or  supply  the  place  of  actual  resistance, 

the  testimony  should  show  such  circum- 
stances as  clearly  justify  the  conclusion 
that  it  existed.  None  of  the  cases  cited 
above,  if  we  consider  their  circumstances, 
justify  a  conviction  of  rape  In  the  case  be- 
fore us.  That  of  Regina  v.  Duy,  besides 
being  nothing  more  than  a  trial  on  the 
circuit,  was,  as  It  finally  went  to  the  jury 
for  decision,  a  trial  lor  a  common  assault, 
and  Is  itself  an  extreme  case,  although  the 
girl  was  of  very  tender  years.  The  cir- 
cumstances here  fall  considerably  short  of 
nny  we  have  found  where  a  conviction  of 
the  principal  offense  baa  been  sustained. 
Jenkins  v.  State,  1  Tex.  App.SlH;  Crockett 
T.  State,  49  Ga.  185,  State  v.  Hagerman. 
47  Iowa,  151;  Brown  v  People,  supra. 

The  judgment  la  reversedand  anew  trial 
granted. 


Johnston  v  State. 
(Supreme  Court  qf  Alahanux.  Feb.  13, 1S91.) 
CoxFLiOT  OT  Laws— CoBPOKATa  FBivmBeBs— Ex* 

BMPTIOK  OP  E>rPI.OTB8  THOH  BOAD  DOTT  —  R«- 

TKOACTivB  Decisions. 

1.  Act  Tenn.  Feb.  1846,  Incorporating  b  rail- 
road company,  provided  tiiat  "the  ofBcers  and 
servants  of  said  company  ehall  be  exempt  from 
•  •  •  working  on  public  roads,"  and  Act  Ala. 
Jan.  1850,  incorporating  the  same  company,  al- 
lowed it  **all  the  rights,  powers,  and  prlviXeges" 
granted  by  the  Tennessee  act,  HtM,  that  tiie 
Alabama  act  did  not  grant  any  privileges  con- 
ferred by  the  Tennessee  act  under  provisions  con- 
trary to  the  constitution  ot  Tennessee,  though 
such  provision  may  not  have  been  coatraryto  the 
Alabama  constitution;  and,  the  snpremu  court 
of  Tennessee  having  held  the  provision  exempt- 
ing servants  ot  the  oompaoy  from  liabtlity  to 
poolio  road  duty  unoonatitutional,  no  su<^  ex* 
emption  is  conferred  by  the  Alabama  Act. 

2.  The  fact  that  by  a  former  decision  the  su- 
preme court  of  Tennessee  declared  the  exemption 
constitutional,  could  not  prevent  a  subsequent 
decision  declaring  it  unconstitutional,  as  the 
company  acquired  no  rights  apon  the  falSh  of  the 
farmer  decision. 


Appeal  from  circuit  court.  Limestone 
county;  H.  C  Speakb.  Judge. 

Appellant  was  Indicted,  tried,  and  con- 
victed for  falling  to  work  the  public  road, 
after  having  t>een  warned  as  j-equlred  by 
law  He  was  an  employe  of  the  Memphis 
&  Charleston  Railroad  CompaDy,  and 
while  so  employed  was  wanted  to  work 
on  the  public  roods  In  Limestone  county. 
The  bill  of  exceptions  shows  that  he  was 
in  the  active  discharge  of  his  duties  as 
walking  section  boss  of  the  said  railroad 
at  the  time  he  was  warned,  and  that  bis 
duties  were  of  such  a  character  that  be 
was  engaged  continuously  every  day, 
Sundays  not  excepted.  The  defendant 
claimed  the  benefit  of  section  35  of  the 
charter  of  Ihe  Memphis  &  Charleston  Rail- 
road Company,  which  is  as  follows:  "Tbo 
president, directors,  clerks, agents, ofBcera, 
and  servants  of  said  comfiany  shall  be  ex- 
empt from  military  duty,  except  in  cases 
of  fnvMsluu  and  inaurrectlon ;  and  shall 
also  be  exempt  from  serving  on  juries,  and 
working  on  public  roads,"  The  agreed 
statement  of  facts,  as  shown  by  the  bill 
of  fxceptlons,  contains  the  charter  ot  the 
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said  IfeinphlB  &Charletstoii  Railroad  Com- 
pany, as  granted  by  the  sfatea  of  Tennes- 
Kee  and  Alabama,  and  also  a  copy  of  the 
deciRlons  In  the  capes  referred  to  In  the 
opinion.  The  court  chai-ged  the  Jury  that 
ir  they  believed  the  evidence  tney  must 
find  defendant  guilty,  and  declined  to  give 
the  charge  requested  by  defendant,  that  it 
they  believe  the  evidence  they  must  acquit 
him.   Defendant  appeals. 

Humes,  Walker  &  Sheffey^  for  appellant. 
W  L.  Martin,  Atty  Gen.,  tor  tbe  State. 

Clopton,  J.  When  this  case  was  before 
UB  at  a  former  term,  (88  Ala.  176,  7  8nnth. 
Bep.  2.~)3,)  we  held  thnt  the  exemption  of 
the  officers  and  servants  of  the  Memphis 
ftChnrleatun  Railroad  Company,  conferred 
by  the  act  ol  incorporation  ol  tbe  state  ut 
Tennessee,  Is  not  a  mere  personal  prlvileget 
bat  a  valuable  risht  of  tbe  company .  and 
that  the  language  of  the  act  Incorporat- 
ing the  company,  enacted  by  tbe  general 
assembly  of  this  state.  Is  comprehensive 
enough  to  Include  and  grant  every  right, 
power,  and  privilege  granted  by  tbe  Ten- 
nessee charter,  not  inconsistent  with  tbe 
constitution  and  policy  of  Alabama.  Of 
course,  this  conclusion  rested  upon  tbe 
theory  that  It  was  competent  for  the  leg- 
islature of  this  state  to  confer  all  the 
rlu:htB,  powers,  and  privileges  granted  by 
tbe  Tennessee  act  of  Incorporation  by  ref- 
erence to  that  act,  In  the  abHehce  of  con* 
atitutional  prohibition,  and  also  on  the 
presumption,  nothing  to  tbe  contrary  be- 
ing shown,  that  it  was  competent  for  tbe 
legislature  of  Tennessee  to  make  such  spe- 
cial exemptions.  To  this  construction  of 
the  act  of  incurpurutlon  of  this  state  we 
adhere.  In  the  argument  on  tbe  former 
appeal  oar  attention  was  called  to  a  de- 
cision of  the  supreme  court  of  Tennessee, 
declaring  such  exemptions  In  an  act  Incor- 
porating a  railroad  company  to  be  ancon- 
stltutlonal.  and  the  point  was  made  that 
no  right  or  privilege  Is  conferred  by  tbe 
Alabama  act  which  the  legislature  of  Ten- 
nessee could  not  grant  under  Its  constitu- 
tion, though  specially  mentioned  In  tbe 
act  ot  that  state.  We  then  declined  to 
confllder  tbe  bearing  nud  effect  of  the  de- 
cision on  tbe  question  Involved,  tbe  same 
not  having  been  put  In  evidence.  On  the 
last  trial  two  decisions  were  put  In  evi- 
dence,—HawklnH  v.Small»7  Baxt.  193,aud 
Neely  V.  State.  4  Lea,  816.  The  difference 
between  the  present  record  and  the  record 
on  the  former  appeal  consists  In  this  fact, 
and  raises  the  only  question  not  Involved 
and  decided  on  that  appeal.  Appellant's 
counsel  contend  that  by  reference  to  the 
Tennessee  act  all  the  rights,  powers,  and 
priTil<>ges  conferred  thereby,  applicable  to 
the  Alabama  corporation,  and  not  Incon- 
alHtent  with  the  couRtltutlon  or  policy  ot 
this  Btate,  are  extended  by  operation  of 
law  as  fully  and  completely  as  If  each  had 
been  particularly  set  out  and  embodied  in 
the  Alabama  act  ot  Incorporation;  and. 
If  so  set  out  and  embodied,  no  decision  of 
tbe  Bupremecourt  of  Teuneasee  conld  affect 
tbe  validity  of  tbe  exemption;  the  only 
question  fur  the  court  to  determine  being 
whether  Ruch  exemption  is  obnoxious  to 
the  constitution  or  policy  of  this  state. 
Had  the  Alabama  act  apeclfleally  men* 


OBTEK,Vou9.  (Ala. 

tloned  the  rights,  powers,  and  privileges 
granted.  Independent  of,  and  wlthont  ref- 
erence to,  the  Tennessee  act.  the  conten- 
tion of  counsel  would  be  sustainable;  but 
this  was  not  done.  The  Alabama  act. 
after  granting  the  right  of  way  throagfa 
the  territory  of  the  state  over  the  bed  or 
bunk  of  the  Muscle  Shoals  canal,  and 
through  any  lands  belonging  to  the  state, 
with  the  right  to  use  any  stone,  timber, 
or  oth«r  materials  neceasary  in  the  con- 
struction ot  the  road,  further  provides: 
"And  said  company  shall  have  and  enjoy 
all  the  rights,  powers,  and  privileges 
granted  to  them  by  the  acts  of  incorpora- 
tion above  mentioned,  [the  Tennessee 
acts,]  and  shall  bp  subject  to  all  the  liabil- 
ities and  restrictions  Imposed  by  the 
same."  Balldlng  and  operating  the  same 
road  as  a  nnit,  and  nnder  the  same  man- 
agement, — one  scheme  of  Improvement, — 
wascontemplated  and  provided  for  by  the 
acts  of  both  states;  and  it  was  the  mani- 
feat  purpose  that  the  TennesBee  and  Ala- 
bama corporations  should  possess  the 
Bume  rights,  powers,  and  privileges,  con- 
stituting similar  corporations  in  ail  ma- 
terial respects.  To  this  end  the  Alabama 
act,  wltb  the  exception  of  a  few  locally  ap- 
plicable and  speciflcally  mentioned,  con- 
fers in  general  terms,  the  rights,  powers, 
and  privileges  granted  by  the  Ten- 
nessee act.  Therefore,  in  order  to  deter- 
mine what  these  are,  the  latter  act  must 
be  necessarily  looked  to  and  construed; 
for  it  was  not  intended  to  confer  any  pais 
tieular  right,  privilege,  or  Immnnlty  on 
the  Alabama  corporation  unless  also 
granted  by  the  Tennessee  act  to  tbe  Ten- 
nessee corporation. 

The  constitaiionallty  ot  a  statute  Is  a 
question  which  primarily  belongs  to  the 
courts  of  the  state  where  it  was  enacted. 
It  is  the  peculiar  province  of  the  highest 
tribunal  ot  the  state  to  interpret  its  con- 
stitntion  and  Btatutee,  and  the  expoaltlun 
of  that  court  should  be  regarded  as  con- 
clusive and  binding  by  the  Judiciary  of 
other  states.  Jessup  v.  Carnegie,  80  N.  T. 
441 ;  Print- Works  Co.  v.  Lawrence,  23  N. 
J.  Law,  690  ;  8  Amer.  &  Eng.  Eric.  Law. 
604.  On  this  principle  the  courts  of  the 
United  States  adopt  and  follow  tbe  con- 
struction, with  few  exceptions,  which  the 
coorts  of  thestates  have  placed  npon  their 
constitutions  and  statutory  laws.  Said 
Marshall,  C.  J  :  "This  course  Is  founded 
on  tbe  principle,  supposed  to  be  universal- 
ly recognized,  that  tne  Judicial  department 
of  any  government,  when  such  depart- 
ment exista,  is  the  appropriate  organ  for 
construing  the  It^glHlative  acts  of  that 
government.  •  •  •  On  this  principle 
the  construction  given  by  this  conrt  to 
the  constitution  and  laws  of  the  United 
States  la  received  by  all  as  the  true  con- 
struction; and  on  tbe  Bnme  priuclple  the 
construction  given  by  the  courts  to  the 
legislative  acta  of  those  states  If  received 
aa  true,  unless  they  come  In  conflict  with 
the  constitution,  laws,  or  treaties  ot  the 
United  States."  Elmendort  v.  Taylor,  10 
Wheat,  l&tj.  On  the  same  principle  tbe 
cnnstriiction  given  by  tbe  courts  of  the 
several  states  to  their  organic  lawB  and 
statutes  is  received  as  tme  by  the  Judi- 
ciary ot  tbe  other  states.  Judge  Coolej, 
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fu  bfs  excellent  work  on  Constitutional 
Umiratlonti,  322,  tbuB  states  the  rale  as 
to  tbe  consequenceB  of  a  vuld  statute : 
"  When  a  statute  1b  adjudged  to  be  uncon- 
fititntlODal,  It  la  as  If  It  liad  never  t»een. 
{tiictits  eaauot  be  built  up  under  It;  con- 
tracts which  depend  upon  It  for  tholr 
ninslderatlon  are  void.  It  constitutes  a 
protection  to  no  one  who  has  acted  under 
i(.  and  do  one  can  be  punished  fur  having 
refused  obedience  to  it  before  tbe  decision 
was  made.  And  what  Is  true  of  an  act 
vuld  /□  toto  Is  trat>  also  as  to  any  part  ol 
un  act  which  is  found  to  be  unconstlta- 
tfunal,  and  which,  consequently,  Is  to  be 
M'^arded  as  having  never  at  any  time  been 
ItosReaeed  of  any  legal  forue. "  It  becomes 
niaterlol,  therefore,  to  Inquire  whether  the 
supreme  court  of  Tennessee  has  adjudged 
ifae  exemption  under  conslderatioa  to  be 
noeonstitutional.  In  Hawkins  v.  Sniall, 
BQIira,  It  was  held  competent  for  the  legis- 
latnre  to  exempt  the  officers  and  servants 
of  a  railroad  corporation  from  road  duty; 
but  In  the  subsequent  cnse  of  Neely  v. 
State,  sapra,  it  was  adjudged  that  such 
Kpecial  exemption  In  a  charter  of  Incor- 
poration la  class  leiclBlatlon,  and  uncoo- 
ftitutional.  In  reference  to  tbe  case  of 
Hawkins  T.Small,  which  was  cited  in  sup* 
port  of  the  validity  of  the  exemption,  It  is 
Kaid:  "The  case  cited  does  sustain  tbe  po- 
KltloQ  assumed,  but  It  does  not  appear 
that  the  constitutionality  of  the  provision 
in  tbe  charter  in  that  cane,  exempting  a 
Kpction  hand  from  working  on  the  pabltc 
road,  was  considered.  Of  course,  the  con- 
BtitDtlunallty  must  have  been  taken  for 
granted,  otherwise  the  result  announced 
ciinld  not  have  been  attained.  But  tbe 
oplDlon  does  not  dlscnss  the  validity  of 
tliif  exemption,  but  reaches  the  conclusion 
in  favor  of  the  exemption  upon  other 
);rouQ(l8  stated  in  tbe  opinion.  We  are  of 
opinion,  however,  that  the  case  was  er- 
roneously decided,  and  overruled  It,  as  it 
H  liable  tfi  tbe  aame  constitutional  objec- 
tloDK  which  He  against  the  case  at  bar." 
The  supreme  court  of  Tennessee  having  de- 
dared  Biich  exemptions  to  be  uiiconstltu- 
tiunal,  the  act  of  Incorporotlon  passed  by 
that  state  must  be  read  and  construed,  In 
m[»ectto  tbe  rights,  powers,  and  prlvl- 
IcRcs  confmvid,  as  If  the  provision  making 
Korb  exemptions  was  not  written  or  men- 
tioned therein.  The  exemption  never  faav- 
liift  bad  any  legal  force,  is  not  conferred 
liy  the  Alabama  act  by  reference  to  the 
Tponeesee  act.  But  It  Is  also  contended 
ilist.  as  tbe  supreme  conrt  of  Tennessee 
haddeddedln  Hawkins  v.  Small  that  it 
w{i8  competent  for  the  legislature  to  make 
■'•icb  exemption.  It  was,  In  tbe  eye  ol  the 
(a*  of  that  state,  a  Talld  grant  when 
made,  and  that  the  decision  In  Meely's 
Case  cannot  have  a  retroactive  effect,  so 
»>  to  affect  or  defeat  its  validity.  Tbe 
nile  Invoked  is  that,  when  a  statute  has 
weived  a  judicial  construction,  such  con- 
•trnetlon,  so  far  as  respects  contract 
riffbts  acquired  thereunder,  has  the  same 
rtlret  as  If  Incorporated  In  the  stn'^ute  in 
terms.  In  Oreen  v.  Neal,  16  Pet.  291,  t^e 
KQiireme  court  of  theUnlted  States  having 
tnacie  two  decisions  estnhlishInK  an  Im- 
imrtBut  rule  ol  property,  founded  on  the 
niiutriietloa  of  a  statute  mode  In  eon- 
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formity  to  the  decision  of  a  state  court  at 
the  time,  the  question  was  whether  they 
would  overrule  the  former  adjudications, 
so  as  to  conform  to  a  dlllerent  construc- 
tion, adopted  aftPFwards  by  tbe  state 
conrt.  It  said:  "If  the  construction  <A 
tbe  highest  Judicial  tribunal  of  a  state 
form  a  part  of  Its  statute  law,  as  much  as 
an  amendment  uf  tbe  legislature,  how  can 
this  court  make  a  distinction  between 
them  ?  There  could  be  no  hesitation  In  so 
modifying  oar  decisions  as  to  conform  to 
any  legislative  alteration  in  a  statute; 
and  why  should  not  the  same  rule  apply 
when  the  judicial  tribunal  of  the  state 
government,  In  the  exercise  of  Its  acknowl- 
e<lged  functions,  should  by  construction 
give  a  different  effect  to  a  statute  from 
what  had  at  first  been  given  to  It."  Also, 
in  Fairfield  v.  County  of  Oallatln.  100  U.  8. 
47,  the  court,  referring  to  the  decision  Just 
cited,  observes:  ""With  much  more  reason 
may  we  change  our  decisions  construing  a 
state  constitution  when  no  rights  have 
been  acquired  under  it,  and  when  It  is 
made  to  appear  that  before  the  decision 
was  made  the  highest  tribunal  of  the  state 
bad  interpreted  the  constitution  different- 
ly, wben  tbat  Interpretation,  within  the 
state,  fixed  a  rule  of  property,  and  bas 
neTer  been  abandoned.  It  follows  from 
the  foregoing  decisions  that  when  no 
rights  are  acquired  upon  tbe  faith  of  a  Ju- 
dicial construction  of  tbe  constitution  or 
statutes  of  a  state,  the  last  utterance  of 
the  highest  Judicial  tribunal  Is  regarded, 
not  as  retroactive  in  its  operation,  but  a 
true  interpretatloD  of  the  constitution  or 
of  tbe  statute,  as  it  was  when  ordained  or 
enacted;  and  the  courts  of  the  United 
States  and  of  other  states  will  adopt  and 
follow  the  later  constmctlun.  The  Ala- 
bama act  of  Incorporation  was  passed  In 
January,  1850,  and  the  case  of  Hawkins  v. 
Small  was  not  decided  until  the  April 
term ,  1874,  of  tbe  court,  more  than  years 
thereafter.  In  such  case  the  rule  Invoked 
Is  not  applicable.  It  results  that  appel- 
lant is  not  exempted  from  rond  duty  by 
the  act  of  this  state  Incorporating  the 
Uemphls  &Charleston  Railroad  Ckimpany. 
Afllrmed. 


Anniston  &  A.  B.  Co.  V.  Lkdbettgr  et  al. 
{Supreme  Court  of  Alabameu    Feb.  13,  1891.) 

CxJtBIBRB  or  Gk>ODS  —  LlABILITT  LB  WaRBHOUSS- 

lUH— Statutb  or  Limit atioxb. 

1.  Where  acompiaiat  charges  a  railroad  com- 
pany for  loss  of  goods  as  a  oommoQ  carrier,  an 
ameodmeDt,  charging  It  also  as  wareliousenuui, 
sets  op  a  new  matter  or  claim,  and  the  st^atute  of 
llmitatioD  may  be  pleaded  aa  of  the  time  of  filing 
the  amendmenL 

S.  Where  the  oonslgiiees  1ai\  to  remove  eroocts 
for  more  than  three  days  after  notice  of  arrival 
and  request  to  remove,  the  railroad  company  la 
only  liable  as  warehouseman. 

Appeal  from  city  court  ol  Annlston;  B. 

F.  Cassadt,  Judge. 

Knox  &  Bowie,  for  appellant.  Caldwell 
&  JobnstOB,  for  appellees. 

CoLBMAN.J.  Appellees  sued  defendant, 
asacoininoncarrler.for  tlieloss  of  lumber, 
In  a  justice's  court.  The  case  was  ap- 
pealed on  the  2d  of  November,  188K,  to  tbe 
circuit  court,  and  under  the  statute  was 
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transferred  to  the  city  court.  Tne  com- 
plaint* M  flnrt  declared,  was  lo  the  com- 
mon form  of  an  action  agatost  tbe  defend- 
ant una  rommon  carrier.  On  February 
t&,  1890,  the  plaintiffs  amended  tbeir  com- 
plaint by  addlnic  a  coant  asaiast  tbe  de- 
fendant as  a  warehouseman.  To  this 
count  tbe  defendantlnterponed  tbestatntn 
of  limitations  of  one  year,  and  the  court 
anstoined  a  demurrer  to  the  d^endant'a 
plea  of  tbe  statute  ofllmltatlong.  No  Jury 
having  been  demanded,  upon  tbe  evidence 
the  court  rendered  Judgment  for  tlie  ptaln- 
tirfH. 

Tbe  first  queatlons  for  consideration  are 
as  to  tbe  order  ol  tbe  court  allowing  tbe 
amendment,  and  In  sustaining  tbe  demur- 
rer to  the  plea  of  the  statute  of  Umitatluns 
ol  one  year;  end  to  thecoortcbarging  de- 
fendantforthelosso!  the  lumber  aea  ware- 
houseman. The  only  limit  to  the  rlgltt  of 
amendment  under  ouratatutels  tbatthere 
must  not  be  an  entire  change  of  parties, 
nor  the  substitution  of  an  entirely  now 
cause  of acclou.  Dowling  v.  Blackman,  70 
Ala.  U07;  Long  v.  Patterson,  61  Ala.  414. 
It  Is  further  declared  that  "If,  dating  tbe 
pendency  of  a  suit,  any  new  matter  or 
claim  not  before  asserted  Is  set  up  and  re- 
lied upon  by  tbe  complainant,  the  defen^l- 
ant  has  a  right  to  Insist  upon  tbe  benefit 
of  the  statute,  until  the  time  that  the  new 
claim  Is  presented;  because,  until  that 
time,  there  was  no  y/s  pendens  aato  that 
matter  between  the  parties.  On  the  con- 
trary. If  the  amendments  eet  up  no  new 
matter  or  claim,  but  simply  vary  the  al- 
legations as  to  a  subject  already  in  Issue, 
then  the  statute  will  run  only  to  the  filing 
of  theorlglna]  bill."  King  v.  Avery,  87  Ala. 
178:  Bradford  v.  Edvcards,  32  Ala.  628; 
Mohr  V.  Lemle,  69  Ala.  In  the  case  of 
Railway  Co.  T.  Little,  86  Ala.  103.  6  South. 
Rep.  663.  the  court  declared:  "Tberelsno 
Incompatablllty  In  a  railroad  company  be- 
ing both  carrier  and  warehimseman.  but  it 
cannot  have  custody  In  both  capacities  of 
the  same  property  at  the  same  time." 
Tbe  responsibility  of  a  railroad  as  a  com- 
mon carrier  continues  after  tbe  goods 
have  reached  their  place  of  destination, 
until  the  consignee  has  had  a  reasonable 
time  to  remove  them;  yet,  when  a  reason- 
able time  has  elapsed,  they  become,  by 
operation  of  law,  warehousemen.  Tbe 
law,  by  Its  operation,  passes  the  goods 
from  them  as  carriers  to  them  as  ware- 
housemen. It  followsfromtheseprlnclples 
that  tbe  llahlllty  ut  tbe  defendant  as  a 
common  carrier  and  as  wnretauuscmanfor 
tbe  loss  of  the  luml)er  could  not  exist  at 
the  same  time;  that  so  long  as  it  contin- 
ued liable  as  a  common  carrier  Its  duties 
as  a  warehouseman  did  not  begin,  and  as 
soun  as  it  became  liable  as  a  warebonse- 
man  it  ceased  to  be  a  common  carrier.' 
Different  principles  of  law  apply  to 
common  carriers  and  to  warehoiueraen, 
and  the  evidence  necessai?  to  fix  a  liabili- 
ty In  the  one  case  Is  not  necessarily  re- 
qulrea  in  the  other.  In  the  suit  against 
the  defendant  as  a  common  carrier,  there 
no  Ub pendens  as  to  its  liability  as 
warehouseman.  The  amended  complaint 
"sets  up  new  matter  orclaim,**and  to  this 
new  matter  or  claim  the  defendant  had 
the  rlcbt  to  Insist  apon  the  defense  <a.  tlie 


statute  of  limitations.  Tbe  demurrer  to 
tbe  plea  was  improperly  overruled.  la 
the  case  of  Railway  Co.  v.  Laddra,7Sonth. 
Rep.  471,  after  reviewing  many  authori- 
ties, the  court  declared  that,  nnder  the 
evidence  In  that  cafie,  three  days  was  a 
reasonable  time,  after  tbe  transit  bad 
been  completed.for  tbe  consignee  to  remove 
the  goods,  and,  having  failed  to  remove 
them  within  that  time,  the  deftrndant  was 
responsible  as  warehouseman,  and  not  as 
commonearrler.  Theevldence  In  tbe  preo- 
ent  case  was  sufficient  to  show  tbe  con- 
signees failed  to  remove  the  lumber  for 
more  than  three  days  after  notice  of  lbs 
arrival  and  the  request  to  take  it  away, 
although  the  consignees  lived  and  did  busi- 
ness In  the  same  city  where  the  lumber 
was  shipped.  It  was  a  week  or  more  from 
tbe  time  of  the  arrival  of  thelumber  to  the 
day  of  the  demand  upon  tbe  defendant  for 
the  lumber,  and  the  dlecovery  that  it  had 
been  removed  by  some  unknown  parties. 
Tbe  legal  presumption  from  tbe  evidence 
is  that  defendant's  liability  as  a  common 
carrier  had  terminated,  and  it  was  liable 
only  as  a  warehouseman.  If  liable  In  any 
event.  The  statute  ol  limitations  fur- 
nished defendant  with  a  complete  defense 
against  all  iiabillty  as  a  warehouseman. 
Lansford  v.  Scott.  51  Ala.  658;  Dowllug 
V.  Blackman.  70  Ala. 807;  Maban  v.iSmitb- 
erman.  71  Ala.  667;  Evans  v.  Richardson. 
76  Ala.  832.  There  are  many  other  qaes- 
tions  raised,  but  we  do  not  deem  It  neces- 
sary to  refer  to  them.  There  Is  no  evi- 
dence in  the  record  to  sustain  the  count  in 
trover.  Railroad  Co.  v.  Kldd,  »3  Ala.  20». 
Itoversed  and  remanded. 


Chaubrrs  et  &I.  v.  Mares. 
(Supreme  Court  of  Alabama.  Feb.  13,  1881.1 

PrOUISSORT  NoTBa— CONBTKOOnOM. 

Where  a  mortesge  to  secure  notes  oontem- 
poraneously  ezeouted  provides  that  all  tbe  notes 
Bhall  tiecome  due  on  defaait  In  the  payment  of 
either  of  them,  or  in  tbe  payment  of  taxes,  or  for 
inBuranoe,  on  such  default  the  notes  become  due, 
not  merely  for  foreclosure  proceediags,  bat  for 
general  purposes,  so  that  suit  may  be  Drought  om. 
any  of  them. 

Appeal  from  eircnit  court,  Montgomery 
county;  John  P.  Hubbaud.  Judge. 

Action  on  notes.  Defendants  demurred 
to  tbe  complaint,  but  their  dumurrcr  was 
overruled.  On  tbe  trial  plaintiff  Intro- 
duced the  several  notes  sued  on,  and  then 
introduced  a  mortgage,  made  contempo- 
nmeously  with  tbe  notes.  Defendants  In- 
troduced no  evidence;  and  plaintiff  re- 
quested  the  coart  to  charge  the  Jury  that 
If  they  believed  the  evidence  they  must 
find  a  verdict  against  both  defendants  tor 
all  three  notes  sued  on,  with  interest. 
The  court  gave  this  charge,  to  which  de- 
fendants duly  excepted,  and  they  also  ex- 
cepted to  the  court's  refusing  to  give  the 
general  affirmative  charges  requested  by 
them.  There  was  verdict  and  Judgraeut 
tor  tbe  plaintiff,  and  defendants  appeal. 

Tompkins  &  Troy,  tor  appellants. 
J^arkB  A  Maaale  and  Tboiington  A  Smitk, 
for  appellee. 

Glopton.  J.  Themortgage  was  made 
appellants  to  appellee  tp  seuiurfl  six  prom- 
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tasorj  Dotefl.  dated  Jaae  14. 1S86,  and  pay* 
able  on  tbelr  face,  respectively,  one,  two, 
thrpe,  foor.  five,  and  bU  yearn  after  date, 
with  IntereHt  from  June  1, 1886.  The  rec- 
ord deep  not  Btate  what  haa  become  of 
Uie  note  Brat  maturing.  Snlt  waa 
broBght  on  the  next  two,  and  Judgment 
recovered  in  January.  1S90.  The  present 
action,  which  was  commeniied  by  appellee 
Uuy  16.  1880,  la  founded  on  the  three 
Botn  last  matarinff.  Tbe  mortgage, 
which  waa  necuted  atttaesame  tfme  with 
tbe  notes,  contains  the  followlug  provla- 
ioa:  "But  If  default  ia  made  in  the  pay- 
mnnt  of  aaid  noteu,  or  either  of  them,  in 
whole  or  in  part,  or  the  Interest  tbereon, 
when  due  and  payable,  reapectlvely,  or  It 
default  1b  made  In  tbe  payment  of  taxes  or 
anewments  aa  tbny  become  due,  or  It  the 
property  be  not  Insured  and  repaired  aa 
hereinbefore  provided  then  said  notes 
and  tbe  interest  thereon,  and  said  addi- 
tional indebtednesa  and  Interest  thereon, 
aball  forthwith  become  due  and  puyable." 
wblcb  is  followed  by  a  power  uf  Hale. 
Tbe  question  raised  by  tbe  demurrer  to 
the  complaint  and  the  charges  la  whether, 
by  tbe  terms  of  the  mortgage,  the  notes 
become  dne  opon  the  happening  of  either 
*si  the  eontingenclcH  mentitmed,  tor  genera 
al  parpoflCH,  or  merely  for  foreclnsnre  pnw 
cecdiogs?  Two  elementary  principles  may 
be  regarded  aa  largely  controlling  the 
aolatlon  of  this  question :  Parties  compe- 
t«ot  may  fix  tbe  terms  and  conditioua  of 
thrir  contracta;  and,  when  separate  Jn- 
■tmmeats  are  executed  at  tbesametlme  in 
tbeeoarae  and  as  parts  ot  tbe  same  trans- 
action, and  intended  to  accomplish  the 
■arae  general  object,  they  will  be  rend  and 
coDstrued  as  if  one  in  form.  Upon  tbe  ap- 
plication ot  these  principles  the  cases  are 
rested  which  mnintain  the  doctrine  that 
•ocb  stipulations  In  the  mortgage  render 
the  notes  due  and  payable  fur  general  pur- 
poses. In  Noell  r.  Oalnes,  68  Mo.  640.  the 
loit  was  on  one  of  two  notes,  which  bad 
been  Indorsed  by  tbe  payee,  and  which 
were  secured  by  a  deed  of  trust,  contain- 
ing a  pruvialon  that,  on  failure  to  pay  tbe 
debt  or  Interest,  or  any  part  thereof,  when 
the  same  whs  due  according  to  tbe  face  of 
the  notes,  then  tbe  whole  debt  shall  be- 
cfime  due  and  payable,  and  the  trustees 
shall  proceed  to  sell  at  tbe  request  ot  the 
holder  of  tbe  noteH.  The  question  was 
whether  the  note  aued  on  bad  been  duly 
protested,  ao  aa  to  make  absolute  the  con- 
ditional liability  of  the  induraer;  and  the 
■olution  uf  tbis  question  depended  upon 
tbe  effect  of  tbe  provlsinn  In  tbe  deed  of 
trust.  Itlssald:  "^Thebolderof  tbunotes 
and  deed  ot  trust  having  elected  to  stand 
Dpon  tbe  rigid  terms  of  tbe  contract,  it 
was  but  Just  to  the  Indorser,  In  order  to 
charge  him,  that  the  maker  should  have 
been,  when  the  default  aa  to  Interest  oc- 
curred, called  upon  for  tbe  payment  ot  the 
whole  debt,  which  then  fell  due  in  accurd- 
anre  with  the  terms  ot  that  contract;  and. 
If  payment  was  not  then  made  by  the 
maker,  theindorser  should  then  bnve  been 
■otilled,  for  it  cannot  with  any  show  of 
reason  be  urged  tbat  the  notes  could,  un- 
der the  term9  of  tbe  contract,  fall  due  for 
eoe  pvrpose  and  not  fur  another.  If  they 
Ml  dM  wbea  th*  eoDttogency  happened 
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and  because  it  happened,  and  because  the 
parties  upon  valid  consideration  had  thos 
contracted.  It  must  needs  follow  tbat  the 
face  of  tbe  notes,  under  the  circumstances 
mentioned,  ceased  tu  furntsb  any  guide  as 
to  their  maturity."  This  ruling  waa  fol- 
lowed in  Manufacturing  Co.  v.  Howard,  28 
Fed.  Rep.  741.  It  is  urged,  however,  that 
this  case,  having  been  decided  by  the  Unit- 
ed States  court  In  Missouri,  fullowtng  the 
latest  ruling  ot  the  snpreme  court  of  the 
state,  should  not  be  regarded  a  precedent. 
While  It  la  observed  that,  so  far  aa  the 
court  Is  bound  to  follow  In  such  a  ques- 
tion tbe  ruling  of  tbe  supreme  cnnrt  ut 
the  state,  the  notes  must  be  held  to  be 
come  due  for  all  purpoaea,  Brbwer,  J.,  al- 
so adds:  "Independent  of  that  decision. 
It  Is  In  accord  with  my  own  views  ot 
what  tbe  law  is.  *  *  *  I  bad  occoslon. 
when  I  was  on  tbe  supreme  bench  of  my 
own  state,  to  conalder  this  matter  In  two 
ur  three  cases,  and  that  wrb  tbe  conclu- 
sion I  then  came  tu,  and  It  Is  unchanged.** 
We  suppose  Stanclllt  v.  Norton,  11  Kan. 
218,  Is  one  of  the  cases  referred  to,  which 
waa  a  suit  for  the  foreclosure  of  the  mort- 
gage. But  in  speaking  of  the  general  ef- 
fect ut  Buch  a  stipulation  in  the  mortgage, 
it  Is  said :  "  By  the  express  terms  of  the 
contract  the  entire  amonnt  ot  the  debt 
was  to  become  due  upon  a  failure  ot  the 
mortgagor  to  pay  the  taxes.  There  is 
nothing  to  vitiate  such  a  contract.  It  Is 
not  prohibited  by  statute,  nor  against 
public  policy ;  nor  Is  it  a  hard  contract,— 
one  which  It  would  be  nncunselonable  to 
enforce.  Tbe  lender  of  money  mny  well 
Insist  that  tbe  security  be  kept  Intact,  or 
the  loan  mature.  This  ia  but  parallel  to 
tbe  cnae  of  a  atipulatlon  that,  upon  fail- 
ure to  pay  Interest  promptly,  the  princi- 
pal shall  become  due.  Such  stipulations 
have  been  almost  universally  sustained." 
There  are,  however,  respectable  authori- 
ties which  hold  that  such  a  provision  In 
tbe  mortgage  relates  only  to  toreclusuro 
proceedings,  and  does  not  vary,  for  gener- 
al purposes,  the  obligations  expressed  on 
tbe  face  of  tbe  notes.  Notable  among 
these,  and  probably  the  leading  case,  is 
McClelland  v.  Bishop,  42  Ohio  St.  113. 
which  waa  an  action  against  the  Indorser 
ot  one  ot  a  series  ot  negotiable  notes,  se- 
cured by  a  mortgagecontainlng  tbeelause 
thtit,  If  default  be  made  tn  the  payment  of 
any  one.  **  they  each  and  all  should  tall 
due,  and  tbis  mortgage  to  become  abHo- 
lute  as  to  all  said  notes  remaining  unpaid 
at  the  happening  of  such  default."  The 
concluaiou  of  the  court  Is  based  on  two 
prupusltlons:  That  tbe  notes  and  mort- 
gHge  are  to  be  construed  as  separate  In- 
struments, containing  stipulations  relii1>> 
lug  to  matters  In  their  nature  separate; 
and  a  construction  of  the  mortgage  nmk- 
Ing  the  notes  payable  forgenernl  purposes 
would  extinguish  the  terms  of  thenutea. 
And  the  words,  "and  tbia  mortgage  is  to 
become  absolute  as  to  all  said  notes  re* 
mainlng  uni^aid."  are  emphasised,  and 
considered,  to  some  extent,  &h  control- 
ling. The  question  was  the  same  aa  in 
Noell  T.  Gaines,  supra,  and  the  ruling  the 
opposite.  Also,  In  Mallory  v.  Railroad  Co., 
85  N.  Y.  Hnper.  Ct.  174,  It  was  held  that  a 
elaimin  the  mortgass,  which  waa  executed 
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to  trustees  to  secure  a  lanceeeries  of  bonds, 
"that  the  prlocipal  sum  secured  by  said 
murti^aueuliall  become dueiu case  thn inter- 
est on  the  bonds  remains  unpaid  for  Tuar 
months, "  was  not  Intended  to  give  tbe 
several  bondholders  a  rigbttOBne  on  their 
bonds  tor  the  principal  In  case  of  non-pay- 
ment o(  InterPHt,  but  to  elve  tbe  trustees  a 
rlj^ht  of  action  tor  the  fureclosure  ol  the 
mnrtKage.  ESome  stress  was  laid  on  the 
fact  that  the  covenant  was  not  with  the 
bondholders,  but  with  the  trustees  in 
trustfar  then),  and  the  constructiou  of  the 
clause  Is  based  upon  its  connection  with 
otht;r  provislODS.  The  court  also  ob- 
Hervcd-  "Those  words  quoted  from  the 
mortfrago  would  by  themselves  be  an 
agreement  that,  In  default  of  payment 
interest,  each  of  the  bonds  referred 
ehunld  become  due,  su  as  to  give  tbe  lioliP 
er  a  right  of  action  on  ft.  **  The  turegolng 
vases  sufficiently  lllnstrate  the  diverse 
views  entertained,  and  the  various  con- 
clusions reached,  by  different  courts.  There 
Is  UDanlmlty  In  opinion  that  such  provis- 
ion In  the  mortgage  operates  to  make  the 
debt  due.  so  fur  as  foreclosure  proceedings 
are  concerned;  and  there  can  be  no  doubt 
that  It  may  be  need  In  such  manner  and 
Hoeh  connection  tm  to  show  the  Intention 
of  the  parties  to  thus  limit  Its  purposes. 
But  we  shall  not  undertake  to  reconcile 
tbe  cases. 

The  present  suit  being  between  the  par- 
ties to  the  notes  and  mortgage,  the  ques- 
tion is  nut  complicated  with  extrinsic  or 
collateral  questions  growing  out  of  inter- 
vening rights  of  bORM  dcfe  purchasers  of 
the  notes,  or  the  liabilities  of  sureties  or 
iadorsers,  which,  It  may  bo,  Bbould  In 
some  cases  countervail  the  general  effect 
of  stich  stipulation  In  a  mortgage  to  which 
they  are  not  parties.  The  consideration 
is  limited  to  the  effect  of  such  provision  as 
between  the  parties.  Neither  Is  It  embar- 
rassed by  any  question  as  to  when  a  right 
of  elertlon  should  be,  or  whether  It  has 
been,  exercised.  Tbe  maturity  of  the  notes 
fa  not  optional  n'lth  the  mortgagee,  but 
incase  of  default  they  become  forthwith 
due  and  payable.  Nor  Is  such  stipulation 
regarded  In  the  nature  of  a  penalty  or  for- 
feiture in  disfavor  with  the  courts,  but  as 
an  agreement  for  bringing  the  notes,  in 
certain  events,  to  an  earlier  maturity  than 
expressed  on  th^r  face,  which  must  be 
construed,  nnd  the  intention  of  the  par- 
ties ascertained,  by  the  same  rules  as  oth- 
er contracts.  Hoodlese  v.  Reld,  112  III. 
105;  Wilt.  Mortg.  Forec.  §  87.  The  lan- 
guaKe  of  the  provision  under  discussion  Is 
broad  and  explicit:  "Then  said  notes  and 
Interest,  and  said  additional  Indebted- 
ness and  interest  thereon,  shall  forthwith 
become  duo  and  payable. "  The  notes  and 
mortgage,  though  separate  Inntrnments, 
are  not  separate  contracts.  Being  execut- 
ed at  the  same  time.  In  the  course  of  the 
same  transaction,  they  constitute  the 
terms  of  a  single  contract,  tlie  purpose  of 
the  mortgage  being  the  security  of  the 
notes;  and  the  stipulation  In  the  mort- 

J rage  and  thenotes  relate  to  tbe  name  sab- 
ect-matter, — the  IndebtedneiM  evidenced 
by  the  notes.  To  consider  and  construe 
the  notes  and  mortgage  as  separate  con- 
tracts is  to  dissociate  Instruments  wblcb 
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the  parties  themselves  united  and  ma 
mutually  dependent.  The  notes  are  e< 
deuces  of  tbe  debt  to  which  the  mortgage 
is  an  incident.  The  full  Intention  and 
meaning  of  tbe  partfes  can  only  he  ascer- 
tained by  reading  and  ronstrnlng  tuem 
together.  So  reading  and  coustmlng  them, 
the  evident  purpose  of  providing  for  an 
earlier  maturity  of  the  notes.  In  certain 
contingencies. than  expressed onthelr  face, 
was  to  provide  an  advantase  or  beneQt 
for  the  payee  or  bolder  which  he  would 
not  otherwise  possess.  Considering  the 
several  Instruments  as  constituting  a  Hln^^e 
contract,  a  construction  making  the  notes 
due  and  payable  for  general  purposes 
does  not  defeat  or  extinguish  the  obliga- 
tions expressed  In  the  noten.  but  simply 
|ilses  tbe  time  of  performance,  which  only 
contingent.  This  the  parties  bad  an 
unquestionable  right  to  do,  as  between 
themselves,  by  expressing  the  condition  in 
a  separate  writing.  When  a  mortgage  kIw- 
en  to  secure  several  notes,  maturing  at 
different  times,  empowers  the  mortgagee 
to  sell  the  mortgaged  premises  In  case  of 
default  in  the  payment  of  anyone,  he  may 
sell  the  entire  premises, if  notdlvlnlble.and 
retain  out  of  the  proceeds  of  sale  a  suffi- 
cient amount  to  pay  the  notes  not  then 
due;  and  in  such  case  tbe  court  may  de- 
cree, In  a  suit  for  foreclosure  in  equity,  a 
sale  of  tbe  entire  mortgaged  premises,  and 
direct  any  surplus  of  the  procecxls  of  sale, 
after  payment  of  the  Installments  due.  to 
be  brought  Into  court  to  await  further  or- 
der, or  direct  their  payment  to  the  mort- 
gagee in  satisfaction  of  the  future  InstaU- 
ments,and  In  extlugulshinent  of  the  mort- 
gage. McLean  v.  Presley,  S6  Ala.  211; 
Walker  V.  Hnllett.  1  Ala.  879.  The  prop- 
erty in  the  mortgage  under  consideration 
is  Indivisible.  A  provision  that  all  the 
notes  shall  become  due  and  payable  Is  not 
essential  to  one  foreclosure  by  sale  under 
the  power  or  by  suit,  or  to  obtain  the  ap- 
propriation of  tbe  proceeds  to  tbe  notes 
maturing  in  the  future;  so  that  the  mort- 
gagee would  derive  no  substantial  benefit 
or  advantage,  which  he  did  not  otherwise 
have,  and  full  force  would  nut  be  given  the 
stipulation.  If  Its  purpose  be  limited  to 
merely  providing  a  remedy  on  the  mort- 
gage. In  order,  therefore,  to  avoid  ren- 
dering it  practically  unnecessary  and 
perfiuons,  other  and  further  operation 
must  be  allowed.  Where  a  deed  of  tnist 
provided  that  none  of  the  notes  maturing 
at  different  dates  should  become  due.  nor 
the  deed  of  trust  foreclosed,  until  the  last 
should  mature.  It  was  held  that  a  pur- 
chaser of  one  of  the  notes,  with  notlt%  of 
the  provision,  could  not  maintain  an  no- 
tion and  recover  JndKment  thereon  until 
the  last  note  matured.  Brownire  r.  Ar- 
nold, 60  Mo.  79.  If  such  be  the  purpfise  and 
Affect  of  a  provision  postponing  the  ma- 
turity of  the  notes  for  the  benefit  ol  the 
mortgagor,  ou  what  principle  can  a  like 
purpose  and  effect  be  denied  a  stipulation 
that  tbe  notes  shall  become  due  upon  the 
happening  of  any  event  agreed  on  by  th* 
parties  ?  The  condition  in  the  mortgage  la 
not  need  in  any  manner  of  connectloa 
showing  a  limitation'  of  its  purpose  to 
proceedings  on  the  mortgage.  This  can- 
nut  be  Inferred  from  the  mwe  fact  that  ft 
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Ii followed  by  power  to  sell.  Tfie  power 
of  Hale  is  iDclden  tal  to  the  collection  oT  the 
debt  in  the  Hame  aeaae  that  the  mortgage 
lianlucldent  to  the  debt  Itself,— a  part 
of  the  security.  The  stlpulatlun  in  the 
mortfrage — "uball  forthwith  become  due 
and  payable"— isunqualifled  and  nncondl- 
tional,  operative  for  general  purposes, 
obligating  the  defendaotR  to  pay  without 
farther  delay,  and  entitling  plaintiff  to  de- 
mand and  enforce  payment.  When  the 
notes  and  mortgage  are  read  and  con- 
straed  as  K  one  instrnment,  and  all  the 
prorisioun  of  the  contract  are  considered, 
tiie  logical  concluBlun  is,  th»  parties  in- 
tended and  meant  that,  npun  tht*  happen- 
ing of  the  contingencies  mentioned,  the 
notes  should  become  due  and  payable,  and 
not  merely  for  the  purpose  of  proTldlng  a 
remedy  on  the  mortgage,  but  also  lor  tbe 
purpose  of  a  suit  at  law  on  the  notes,  tf 
the  plaintiff  so  elects;  in  other  words,  for 
the  purpose  nf  providing  any  remedy 
which  plaintiff  would  have  bad  on  the 
maturity  of  the  notes  according  to  th^r 
lace.  Affirmed. 


Wir.LiAics  T.  South  &  ft.  A.  B.  Co. 
(Supreme  Court  of  Alabama.  VtHt.  IS,  1891.) 
DuTH  wt  Wxomm  Act— f  astim  —  Dbatb  ov 

MlHOK  BmFLOTB. 

1.  A  father,  the  death  of  whose  minor  son,  In 
the  service  of  another  with  his  consent,  is  caused 
hj  the  negUgeuoe  of  a  fellow-aervant,  cannot  sne 
tte  martar,  riuee  the  lstter*s  liablll^  m  sach 
ease  waa  oneted  to  Act  Ala.  Wb.  13,  188B, 
(Cbde  IStA  K  25S0-&0S,)  whloh  pKMrides  thai 
■ait  In  such  case  shall  be  brought  Dy  deceased's 
peiaonsl  representative. 

9l  In  each  Botton  It  will  lie  deemed  ibat  tbo 
hiring  waa  with  the  fatii^'s  oonsent,  nulen  the 
oontmry  I>  pleaded. 

S.  In  an  action  by  the  fiither  fcr  the  death  of 
his  minor  son,  employed  by  defendant  without 
hia  cotuent,  an  otherwise  proper  instruction  to 
And  for  plaintiff,  which  doee  not  require  the  Inry 
to  find  that  deceased  was  a  minor,  la  propero^ 
refoaed. 

4.  In  sndi  action,  where  the  complaint  con- 
tains several  ooants,  some  of  which  do  not  allege 
that  deceased  was  employed  without  plaintiff's 
consent,  a  eeneral  charge  that  defendant  is  liable 
if  certAin  facts  are  tmeU  properly  refused,  since 
it  would  authorize  a  verdict  on  the  counts  not  al- 
leging plaintiff's  non-consent,  whereas,  in  case  of 
bis  consent,  be  would  have  no  right  to  sue. 

5i  Under  Code  Ala.  S  SS88,  providing  that 
wben  the  death  of  a  minor  child  is  caused  oy  the 
negligence  of  any  corporation,  or  Its  servants, 
the  father  may  recover  damages,  the  father  is  en- 
titled to  recover  for  the  destb  of  his  miaw  Km, 
employed  by  a  railroad  company  without  his  ctm- 
•ent,  caused  by  a  fellow-aervant's  negligence, 
though  the  son  niay  hare  been  guilty  of  contrib- 
utory negligence. 

Appeal  from  circuit  court,  Cbllton  coun- 
ty-: JamrbR.  Duwiibi^l,,  .Tudge. 

Actiivn  by  Thomas  U.  Williams  against 
the  Uoatb  Ik  North  Alabama  Railroad 
Conipnny  to  recover  damages  for  the 
dea  tl)  of  his  minor  son,  alleged  to  have 
been  caused  by  the  negligence  of  defend- 
ant, l^efendant  pleaded  the  general  Issne, 
and  ri*ntrlbutory  negligence  on  the  part 
of  ileceawrl.  The  evidence  tends  to  show 
that  deceased  was  about  years  old,  but 
there  was  some  conflict  as  to  his  exact 
■se:  that  while  bis  father  was  a  way  from 
taume  be  went  to  defendant  and  sought 
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employment,  and  was  soon  afterward 
seen  on  one  of  defendant's  trains  In  tbe 
capacity  of  brakeman;  tbat  on  bis  first 
trip,  wben  bis  train  arrived  at  Calera, 
having  started  from  Montgomery,  be  waa 
ordered  to  get  on  one  of  the  freight-cars, 
which  was  to  be  placed  upon  a  side  track, 
and  to  stop  it  when  it  arrived  at  the  place 
designated.  This  car  was  to  be  placed  on 
tbe  side  track  by  means  of  what  Is  known 
as  a  "running,  swltcb"  or  "kicking 
switch. "  This  was  done  by  tbe  car  being 
placed  next  to  tbe  tender,  the  eoapllug-pln 
was  withdrawn,  tbe  engine  pat  in  back- 
ward-motion, and.  when  the  car  had  re- 
ceived suflBclent  momentum  to  carry  It  to 
the  proper  place,  the  engine  was  reverseil, 
which  caused  It  to  gradually  slacken  Its 
speed,  finally  stop,  and  then  to  move  im- 
mediately forward  In  tbe  opposite  direc- 
tion. Wbentbecarcommraced  to8eparat9 
from  the  engine,  tbe  plaintiff's  sun  left 
the  brake,  ran  across  the  car,  and  Jumped 
In  the  direction  of  the  tender,  which  he 
failed  to  strike,  and  fell  upon  the  track 
Immediately  In  front  of  the  tender,  and 
one  of  tlie  trucks  ran  over  his  legs.  The 
engine  then  stopped,  and  at  once  moved 
forward  In  the  opposite  direction, running 
over  bim  again,  and  Inflicting  lajurles  of 
wbteb  be  died.  Defendant,  after  showing 
that  the  witnesses  examined  were  experi- 
enced railroad  men,  asked  them  "If  the 
kiciring  swltcb,  as  herein  described,  was  a 
switch  tbat  was  usually  and  commonly 
made  on  railroads  generally."  Plaintiff 
objected  to  this  question,  but  tbe  court 
overruled  tbe  objection,  and  allowed  the 
witness  to  answer  in  the  affirmative. 
There  was  Judgment  for  defendant,  and 
plaintiff  appeals. 

W.  &  TtoiiDfttoo  and  W,  A.  CoWar,  for 
appellant.  Jonas  A  FsUknmr,  tor  appel- 
lee. 

OoLBHAN,  J.  Tbe  liability  of  ths  dsfend- 
ant  for  the  wrongful  Injury  or  death  of 
one  of  Us  employes,  caused  by  the  wrong- 
ful act  of  a  co-employe,  results  solely  from 
statutory  enactments.  The  cases  In  wblcb 
a  recoviery  may  be  maintained  are  stated 
under  section  2680  of  tbe  Code.  When 
death  results  from  such  causes  as  fix  a  lia- 
bility npon  the  emi^oyer.  tbe  stutnte 
provides  that  tbepersonal  representatlvea 
of  the  deceased  may  sue.  and  the  amount 
recovered  "shall  be  distributed  according 
to  the  statute  of  distribntloDs. "  It  will 
be  seen,  by  a  reference  to  the  statute,  that 
tbe  right  of  action  In  such  cases  Is  given 
only  to  tbe  personal  representative.  Tbe 
second,  third,  fourth,  and  fifth  counts  of 
the  complaint  do  not  negative  that  tbe 
employ  ment  was  with  the  father's  consent, 
and  tlipse  counts  areevldenrly  founded  up- 
on the  supposed  liability  of  the  defendant 
under  the  era  ployers'  act.  The  fa  ther  can- 
not maintain  the  action  to  ret'overy  under 
the  employers'  act.  Lovell  t.  Coal  Co.. 
(Ala>7  8unth.  Rep.  767 ;  Stewart  v.  Rail- 
road Co..  8»  Ala.  49S,  4  South.  Rep.  878.  A» 
be  cannot  recover  on  these  counts  under 
any  state  f>f  the  evidence,  there  was  no  er- 
ror in  giving  the  general  charge  in  favor 
of  the  defendant  of  wblcb  plain  tirr  can 
complain,  so  far  as  It  denied,  bis  recovery 
OD  thiNW  counts. 
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ThuplalDtltr  asked  the  court  to  cbance 
the  Jury  that  "aithouKh  the  Jory  should 
believe  from  the  evidence  that  thedeceused 
wuR  guilty  of  neslIffeDce  Injunipinfc  from 
the  car  to  the  englue,  and  thereby  placed 
himself  Id  peril,  yet  If  tbey  further  bullere 
that,  after  be  was  In  peril,  the  engineer 
knew,  or  might  bave  known,  by  the  exer- 
cise of  due  care  or  d]llgenc3,  that  WllilamB 
was  in  Bucb  condition  of  peril,  and  cuuld 
have  then,  by  the  exe^lse  of  due  care, 
prevent^  the  Injury  which  caused  Wltl- 
lams'  death,  and  failed  to  do  so.  then  the 
defendant,  if  the  Jury  believe  the  other  evi- 
dence, ia  liable  In  tbia  action."  The  cor- 
rectness of  tbe  principle  of  law  asserted  in 
this  cbarge  has  been  too  often  recognized 
by  this  court  to  require  further  considera- 
tion. A  principle  of  law,  however,  may 
be  correct  as  an  abstract  proposltlun,  and 
yet  not  applicable  In  all  cases.  Tbe  blU  of 
exeeptlons  states  that  tbe  evidence  was 
In  conflict  as  to  whether  decedent  was 
over  or  under  21  years  of  age.  The  charge 
should  have  been  predicated  ontbefurtber 
finding  of  the  Jury  that  decedent  was  a 
minor,  for,  unless  the  Jury  found  that  de- 
cedent was  a  minor,  the  father  was  not 
authorized  to  maintain  the  acton,  under 
any  connt  In  the  complaint.  The  charge 
wasobjectlonahle,  also, furthe further  rea- 
son that  It  authorized  a  recovery  upon 
tbe  counts  under  which  tbe  facts  averred 
showed  that  tbe  personal  representative 
alone  was  entitled  tfi  recover. 

At  the  request  of  the  defendant,  the 
court  gave  the  general  charge  **  that,H  the 
Jury  believe  the  evidence,  to  find  for  the 
defendant."  Tbecorrectneasof  thlscharge 
Involves  tbe  Inquiry  whether  any  count 
of  the  complaint,  it  snstalued  by  proof, 
entitled  plaintiff  to  recover,  and,  if  so,  was 
there  any  evidence  before  the  Jury  which 
tended  to  sustain  such  count  or  the  com- 
plaint. Code,  §  2588,  provides  as  follows: 
''When  the  death  of  a  minor  child  Is 
caused  by  the  wrongful  act  r  omission 
or  negligence  of  any  person  or  persons  or 
corporation,  his  or  their  servants  or 
agents,  tbe  father  may  sue  and  recover 
such  damages  as  the  Jury  may  asBess.** 
etc.  The  principle  of  law  which  siihjeets 
a  defendant  to  damages  for  the  death  uf  a 
minor  child  at  the  suit  uf  ttie  father,  as 
provided  In  this  section,  rests  upon  a  dif- 
ferent foundation  altogether  from  that 
declared  under  the  employers'  act.  If  the 
father  expresnly  or  Impliedly  consent  that 
his  minor  child  enter  the  employment  of 
another,  and  he  is  injurfnl  by  tlie  negli- 
gence of  a  co-fmploye,  he  thereby  Hulijects 
himself  to  the  limitations  and  privileges 
iu  the  employers'  act,  which  prescribes  the 
condition  Dpon  which  a  recovery  mny  be 
had  for  an  Injury  caused  by  the  wrung  or 
negligence  of  a  cu-euiploye.  Where,  how- 
ever, a  minor  child  Is  employed  without 
tbe  knowledge  or  consent  of  the  father, 
upon  whom  the  law  devolves  the  duty  of 
his  care  and  protection,  and  is  Injured  by 
the  wrong  and  negligence  of  tbe  defend- 
ant's servants  or  agents,  the  right  to  sne 
and  recover  for  tbe  injury  is  not  limited 
and  conditioned  by  the  provisions  of  the 
employers'  act.  After  a  minor  has  passed 
the  Age  of  responsible  intelligence,  It  may 
be  that  the  minor,  as  between  hlmaell  and 


his  employer,  assumes  the  risk  Incident  to 
his  employment;  but  tbe  assumption  of 
snchrisk  by  the  minor,  without  theknowl- 
edge  and  against  the  consent  of  the  father, 
will  not  furulsb  a  defense  In  all  cases  to 
the  right  of  action  which  the  law  gives 
the  father  against  one  whose  wrongfol 
uct  and  interference  has  displaced  and 
removed  tbe  rightful  authority  of  the 
father.  Tt  would  be  against  reason  and 
every  principle  of  Justice  to  permit  one  to 
employ  a  minor  lu  a  hazardous  hnslness 
without  the  knowledge  of  his  father,  and 
hold  the  father  responsible  for  the  cun- 
tribntory  uegllgeuce  of  his  minor  son, 
who  is  fatally  injured  while  endeavoring 
to  execute  the  order  of  his  employer.  4 
Amer.  &  Eng.  Enc.  Law,  p.  83,  §  88.  A 
father's  rightful  control  of  his  minor  chil- 
dren can  be  Interfered  with  only  with  a 
"trembling  hand."  Strauss  v.  Meertiel, 
04  Ala.  809.  At  common  law,  the  father 
could  sne  tor  and  recover  damages  for  an 
Injury  not  resulting  In  death  wrongfully 
done  to  bis  minor  son.  The  damages  were 
to  compensate  him  for  the  loss  of  services. 
It  death  resulted,  the  action  was  not 
maintainable.  Stewart  v.  Ballroad  Co., 
83  Ala.  493,  4  South.  Rep.  873;  Bailway 
Co.  V.  Ooodykoonti,  119  Ind.  Ill,  31  N.  E. 
Rep.  472. 

The  statute,  section  2588,  confers  the 
right  of  action  on  tbe  father,  although 
death  may  have  resulted.  Section  25S9 
of  the  Code  gives  the  right  of  action  to 
the  personal  representative  In  cases  where 
the  decedent  could  have  sued  and  recov- 
ered, had  the  Injury  not  resulted  in  death. 
The  right  of  the  father  is  nut  restricted 
In  ezpresfl  terms  to  the  limitation  coq- 
tained  in  section  25S8.  We  hold  that,  nn> 
der  section  %88  ol  the  Code,  tbe  father 
may  recover  in  all  canes  where,  at  com- 
mon law,  be  might  have  recovered  If  the 
injury  bad  not  resulted  in  death,  and  that 
the  purpose  of  this  statute  was  to  give 
the  father  the  right  of  action,  although 
death  resulted  from  the  injury.  Every 
wrong  or  negligence  which  subjects  tbe 
guilty  party  to  damages  involves  a  breach 
of  duty  enjoined  either  by  law  or  contract. 
Contributory  negligence  restrf  upon  tbe 
same  principle  of  law.  An  Injured  person 
guilty  of  contributory  negligence  la  not 
permitted  to  recover  for  the  reason  that 
he  has  been  guilty  also  of  a  breach  of  (he 
duty  be  owed  to  tbe  otiier  party,  and  no 
one  ought  to  profit  by  bis  own  wrung  or 
neglect.  The  doctrtue  of  Imputable  negli- 
gence in  many  reHpects  Is  the  same  as  con- 
tributory negligence.  It  usually  arises  from 
tbe  relation  of  parties  engaged  in  a  com- 
mon enterprise,  or  from  that  of  principal 
and  agent,  roaster  and  servant,  or  parent 
and  child;  and  the  personal  injury 
cnrred  while  acting  nnder  Instructions  of 
a  superior,  and  within  the  line  of  tbe  in- 
structions. A  parent  Is  charged  with  the 
duty  of  protecting  his  minor  cliild,  and  11, 
by  his  want  of  care,  tbe  child  Is  injured, 
the  father  may  be  guilty  of  contributory 
negligence,  although  the  child,  If  saln^, 
might  not  be.  according  to  the  facts. 
Ncsbet  V.  Town  of  Gamer,  75  Iowa,  314,  39 
N.  W.  Rep.  516;  Town  of  Knightstown  v. 
Mnsgrovc,  116  Ind.  121. 18  N.  E.  Rep.  452; 
Iron  Co.  V.  Brawley,  8S  Ala.  87K,  t  South. 
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Rep.  565;  Railway  Co.  v.  Propat,  88  Ala. 

8  Sonth.  Bep.  764;  Railway  Co.  v. 
HoflTlies.  87  Ala.  610,  6  SoDth.  Rep.  41S. 
Wbere  the  plaintiff  ha^i  not  been  fniHty 
of  any  breach  uf  doty,  and  la  wliolly  with- 
out fault,  and  has  Rnatalned  en  Injury  by 
the  wroDKlul  act  of  another,  the  principle 
<(f  culpable,  Imputahle  negUffence  does  not 
arise.  Coal  Co.  v.  Oalfney.  119  Ind.  455,  21 
N.  E.  Rep.  1102.  If  the  father  hirea  hla  mi- 
nor son  to  perform  a  sale  buslDem,  and  dl- 
recte  blni  to  obey  his  employer,  and  the 
employer,  In  disregard  of  hlu  contract,  pa  ta 
the  minor  at  a  different  and  perilous  em- 
ployment, by  which  the  child  Is  Injured, 
without  doabt  the  employer  Is  liable  to 
the  father.  Fur  the  same  oraatron^^r 
reason  the  employer  must  be  liable  wben 
be  employs  a  minor  to  engage  In  the  dan- 
gerous occnpatlon  of  a  brakeman  on  a 
train  without  the  knowledge  and  consent 
of  the  father,  and  the  minor  child  is  In- 
jured while  attempting  to  execute  the  or- 
dera  of  bla  superior  employe.  If  the  proof 
•hoQld  satlafy  the  Jury  that  such  were  the 
facte,  negligence  of  the  child  will  not  be 
Imputed  to  tbe  father.  Neither  would 
bis  right  to  recover  depend  upon  the  quea- 
Tinn  aa  to  whether  the  son  could  recover, 
If  he  were  suing,  or.  In  case  of  his  death, 
whether  his  aamtnlstrator  could  recover. 
If  the  suit  were  under  tbe  employers'  act, 
or  secttoa  3689  of  the  Code. 

Whether  the  father  consented,  dther  ex- 
pressly or  impliedly,  to  tbe  employment  of 
hia  son  as  a  brakeman,  to  a  question  for 
the  Jury,  under  all  the  evidence.  If  he  did, 
and  his  aon  was  guilty  of  contributory 
negligence,  the  father  would  be  held  r»- 
Bpi>nalble  forsuch  contributory  Diligence. 
Under  the  proof,  we  cunnot  say  the  use 
frf  "kicking  ■wltebes''to  not  permissible. 
They  seem  to  be  in  general  use  by  well-reg- 
olated  railroads.  Railroad  Co.  v  Davis, 
<Ala.)  8  South.  Rep.  552;  Pryor  v  Rail- 
road Co.,  Id.  6r>.  It  la  not  permissible, 
however,  to  direct  all  who  may  be  em- 
ployed aa  brakemen,  without  reference  to 
skill  or  experience,  to  perform  any  and 
every  act  that  may  fall  witbln  the  line  of 
a  br«fceman*s  duty.  A  duty  devolves 
upon  the  employer  to  instruct  his  em- 
ployes, and  more  especially  if  they  are 
minnre,  and  without  experience  In  tbe 
duties  and  dangers  of  the  busings,  before 
directing  them  to  perform  any  dntles  at- 
tended with  danger.  Wlietber  this  was 
done  may  be  a  question  for  tbe  Jury,  un- 
der all  the  evidence.  Oloverv.  Manufact- 
oring  Co.,  148  Mass.  22, 18  N.  E.  Rep.  fi97; 
Donley  T.Scanl6n,116  Ind.  8, 17  N.  E.  Rep. 
15R. 

The  first  and  last  counts  of  the  com- 
plaint aver  that  decedent  was  a  minor 
son  of  plaintiff;  that  he  was  wrungfally 
employed  by  the  defendant  to  perform  the 
dntlea  of  a  brakeman  without  the  knowl- 
edge and  consent  of  plaintiff,  and  while  at> 
tempting  to  obey  the  orders  of  his  supe- 
rior. In  the  performance  of  his  duties  as 
foratcAmon,  was  injured  and  killed  by  the 
wrong  and  n^llgence  of  tbe  defendant's 
agents  aud  servanta.  These  two  counts 
show  a  gofjd  cause  of  action,  and  there 
was  evidence  tending  to  sustain  the  aver- 
menta  of  these  two  eoonts.  It  was  error 
to  glr*  tbe  general  charge  for  tbe  delmd- 


ant.  The  damages  recoverable  by  the 
father  are  compensatory,  and  not  puni- 
tive. Railroad  Co.  v.  Orr»  (Ala.)  H  South. 
Rep.  863,  and  authorities  cited,  Beversed 
and  remanded. 


DiMicE  et  ttl.  V.  Beqibter  et  a/. 

(Supreme  Court  cf  Alabama.  Feb.  IS,  189L) 

Kovi.TiON— TaAKsrsB  or  Cobpobati  Phopsbtt— 
Rights  of  Cbbditous — Equity  , 

1.  Tbe  Goreditors  of  sccsporatlon,  theproperty 
and  eoffect*  of  wbioh  have  been  tnoaferred  under 
an  agreement  by  tbe  transferees  to  pay  Its  debta 
to  a  ceruin  amounL  have  aright  of  aouon  against 
the  transferees,  wbioh  the  creditors  alone  oaa 
bargain  away. 

3.  Where  thedebts  of  the  ctnTMjratlonBinoant 
to  more  than  the  sum  agreed  to  be  paid,  equity 
has  jDFtsdiction  to  detenoine  the  proportion  doe 
to  each  oreditor. 

Appeal  from  chancery  court,  Montgom- 
ery county;  Jobn  A,  Fobtkr,  Chunrpltor. 
The  bill  in  thiH  case  was  filed  by  the  ep- 

fellees,  as  creditors  of  the  Montgomery 
ron-Works  Company,  against  tbe  appel- 
lants, Dlmick,  Chambers  &  Baldwin,  as 
transferees  of  said  company,  and  prayed 
that  a  reference  be  had  to  tbe  register  In 
erder  to  ascertain  tbe  amount  of  the  In- 
debtedness of  the  said  company,  and  that 
they  be  paid  by  the  register  tbelr  prupor- 
tinate  share  of  the  amount  agreed  to  be 
paid  by  respondents.  Defendants  de- 
murred to  the  bill,  and  moved  to  dismiss 
It  for  want  of  equity;  but  the  chancellpr 
overruled  both  the  demurrer  and  the  mo- 
tion, and  on  final  hearing  held  coinplalu- 
ants  entitled  to  the  relief  prayed,  aud  or- 
dered a  reference  to  tbe  register.  Defend- 
ants appeal. 

Tompkius  dk  Troy,  for  appellants. 
rtugtoD  &  Grabam,  for  appellera. 

Btone,  C.  J  This  case  hinges  on  the 
written  agreement  of  the  parties,  of  which 
we  give  below  all  that  we  deem  material 
tu  a  proper  andenitanding  of  its  terma. 
Dlmick,  Chambers  &  Baldwin  purchased 
the  property  and  effects  of  the  Montgom- 
ery Iron-Works  Ci>mpany.  and  in  con- 
sideration thereof  entered  Into  the  follow- 
ing stipulations:  "The  said  D..  C.  A  B. 
binding  and  obligating  themseU-es  to  as- 
same  all  valid  debts  and  liabilities  of  the 
Montgomery  Iron-Works  Co.  of  every  kind 
and  depcriptlon.  and  the  said  D.,  C.  &  B. 
hereby  agree  to  bind  themselves  to  organ- 
ize a  new  company  upon  tbe  basis  of  fifty 
thousand  (f50,(KM))  dollars  capital  stock, 
and  to  Issue  tosald  Wllklns  aud  associates 
[the  persons  making  the  sale]  stock  to  the 
amount  of  thirty-six  hundred  ($^,600)  dol- 
lars. »  •  •  Two  tbouKand  (f 3,000)  dol- 
lars, however,  Is  hereby  agreed  shall  be  re- 
tained by  said  D.,  C.  ft  B.  to  protect  and  sfr- 
cure  them  agalnstanyloss.lntheevent  the 
debts  of  the  said  Montgomery  Iron-Works 
Co.  Bhsll  exceed  the  sam  of  twenty-three 
thousand  five  hundred  (f29,6U0)  dollars, 
the  said  D.,  C.  ft  B.ln  no  event  to  be  liable 
for  an  amount  In  excess  of  twenty-three 
thousand  five  hundred  ($23,500)  dollars, 
nnless  they  are  willing  to  take  the  said 
two  thousand  (f 2,00U)  dollars  of  stock  for 
such  Indebtedness  as  they  may  be  called 
upon  to  pay  In  excess  of  twenty-three 
tbonsand  five  bnodred  (^,600)  dollafit 
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uid  WUkliM  and  associates  to  bare  the 
option  and  prtWlege  of  paying  otf  snid  ex- 
cess of  Indebtedness  by  transferring  and 
selHnff  the  certificates  of  two  tboosand 
dollars  of  stock.  It  is  hereby  further  ex- 
pressly agreed  and  understood  that  said 
D.,  C.  &  B.  are  to  pay  all  the  debts  of  the 
•aid  Montgomery  Iron-Works  Company, 
as  shown  by  the  books  of  the  said  Mnnt- 
gumery  Iron-Works  Co.,  or  which  It  may 
owe,  not  exceeding  twenty-three  thousand 
five  hundred  dollan*,  and  to  make  no  de- 
fense against  any  of  said  debts;  that  said 
Montgomery  Iron- Works  Co.  bad  no  power 
to  contract  them,  or  defense  not  going  to 
their  merits,  except  as  to  the  amount 
wbtch  may  bo  due  on  them,  without  the 
consent  of  the  said  Wilklns.  except  the 
debt  of  the  Westlughouse  Machine  Com- 
pany, upon  which  suit  has  been  broagbt, " 
etc. 

It  would  seem  there  ought  to  be  no  diffi- 
culty In  Interpreting  thlH  contract.  The 
promise  of  Ulmlek,  Chambers  &  Baldwin 
was  contemporaneous  with,  and  was  part 
and  parcel  of,  the  contract  of  purchase, by 
which  they  acquired  the  property  and 
effects  of  the  Montgomery  Iron-Works 
Company.  It  was  part  of  the  considera- 
tion— the  main  part.  It  would  seem— on 
which  they  became  the  ownorsot  tbeprop- 
erty  purchased.  It  was  not  a  promise  to 
pay  Wllklnsaud  associates  a  sum  equal  to 
823.600  of  the  debts.  It  was  not  a  prom- 
ise to  pay  them  anything.  The  promise 
Was  to  pay  the  debts  of  the  company,  not 
exceeding  823,500.  True,  the  considera- 
tion moved  from  WUkins  and  associates, 
but  the  promise  was  not  to  pay  them.  It 
was  a  promise  the  creUltora  could  claim 
the  benefit  of,  and  on  which  they  could 
maintain  an  action  Id  their  own  names. 
The  debt  beirame  primA  facie  a  debt  to 
them,  and  Wilklns  and  associates  could 
maintalD  no  action  upon  It,  unless  Che 
creditors  repndiated  the  substitution,  or, 
tbe  promise  not  being  kept,  cooved,  or 
took  Bteps  to  coerce,  payment  from  tbe 
original  debtor.  We  discussed  these  ques- 
tions so  fully,  both  on  reason  and  author- 
ity, in  Young  v.  Hawkins.  74  Ala.  370.  and 
Coleman  v.  Hatcher,  77  Ala.  217,  that  we 
deem  it  unnecessary  to  further  reproduce 
the  argument.  The  promise  Inured  to  tbe 
benefit  of  tbe  creditors,  and,  prima  fncie, 
they  alone  can  claim  payment,  or  sue  lor 
the  breach  of  the  agreement.  See,  also, 
Huckabee  t.  May,  14  Ala.  263;  Lockwood 
V.  Nelson.  16  Ala.  294;  Mason  t.  Hall,  30 
Ala-.^iUO.  The  con  tract,  as  we  havesbown, 
vesting  In  the  creditors  the  right  to  de- 
mand, sue  for,  and  recover.  In  their  own 
names,  theseveral  sums  it  secured  to  them, 
tbey  alone  bad  the  power  to  renounce, 
surrender,  or  bai^aln  away  that  right. 
Any  arrangement  made  with  Wilklns  by 
Dlmick,  Chambers  ft  Baldwin,  by  which 
the  latter  undertook  to  pay,  or  did  pay. 
tbe  agreed  sum, — twenty-three  thounand 
five  hundred  dollars.— In  a  manner  differ- 
ent from  the  terms  of  the  original  con- 
tract, did  not  and  could  not  bind  the  cred- 
itors. Under  the  facta  of  this  case,  as 
i^reed  to,  tbe  complainants  have  shown 
a  clear  rigbt  to  share  in  said  fund,  to  the 
extent  they  are  creditors  of  the  Montgom* 
mj  Iron-Wurka  Ctomponj,  and  UUnlek, 


Chambers  &  Baldwin  are  liable  thertfor. 
1  Amer.  &  Eng.  Enc.  Law,  871,  note  6. 

Whether  thecomplalnants  ha  vea  remedy 
In  eq  ulty  depends  on  the  inquiry  whether  or 
not  the  debts  of  tbe  Iron-works  company 
exceeded  828.600.  If  tbey  did  not,  then  each 
creditor  bad  a  plain  and  adequate  remedy 
at  law.  If,  on  tbe  other  hand,  the  debts 
exceeded  that  sum,  each  could  claim  only 
his  pro  rat&  share,  which  would  require 
an  acconntlUK  that  equity  alune  la  cum- 
l>etent  to  adjust  properly  Vincent 
Rogers,  80  Ala.  471. 83  Ala.  224;  Cummlngs 
T.  Bank,  101  U.S.  153;  Bank  v.  Com..  » 
Wall.  868.  The  bill  avers  that  at  the  time 
of  tbe  execution  of  said  agreement — July 
27,  1886— the  debts  of  tbe  Montgomery 
Iron- Works  Company  amount  to  between 
827,000  and  8^9,000.  The  answer,  which 
WHS  filed  without  oath,  first  expresses  a 
want  of  knowledge  on  tbis  subject,  neither 
admitting  nor  denying  its  truth,  and  calls 
for  proof  of  It.  In  the  further  progress  of 
tbe  answer,  bowerer,  is  this  clause:  "And 
further  answering  said  bill,  respondents 
aver  that  tbey  were  Informed  that  said 
sum  of  twenty-three  thonsand  five  hun- 
dred dollars  was  sufficient  to  pay  all  the 
debts  of  said  Iron-works  company,  and 
they  are  informed  and  believe,  and  upon 
auch  information  and  belief  charge  and 
aver,  that  all  of  It  was  applied  to  tbe  pay- 
ment of  the  Just  and  legal  debts  of  said 
company  **  From  the  agreed  statement 
of  facts,  on  which  this  case  was  tried  In 
the  chancery  court,  we  make  the  follow- 
ing extracts:  "That  the  Montgomery 
Iron-Works  Company  was,  on  the  27th 
day  of  July,  1886,  Indebted  tu  the  several 
complainants  Individually,  and  Arms  In 
some  amount,  and  that  said  Indebtedness 
remains  unpaid,  but  the  amount  of  such 
IndebtedneHB  is  not  admitted  as  alleged  In 
said  bill ;  but  if  the  court  is  of  the  opinion, 
upon  the  pleadings  and  this  agreed  state 
of  facta,  that  complainants  are  entitled  to 
relief,  then  It  la  to  be  referred  to  the  regis- 
ter to  take  the  testimony  and  ascertain 
and  report  the  exact  amount  due  by  said 
company  to  each  of  said  complainants, In- 
dividually and  firms.  •  •  •  That  on 
the  12th  day  of  July.  1886.  and  from  that 
tinteand  up  to  and  including  the  27ch  day  of 
July,  1886,  the  said  Montgomery  Iron- 
Works  Company  was  Indebted  to  the  said 
bank  (first  National  Bank  of  Montgom- 
ery) in  the  snm  of  86.688.89  on  account  of 
money  checked  by  said  company  from 
said  bank  in  excess  of  its  depoHits.  »  *  • 
That  a  few  days  afterwards,  and  be- 
fore the  26th  day  of  August,  1886,  the  said 
Montgomery  Iron-Wui'ks  Company  con- 
veyed to  said  defendants  all  its  real  and 
personal  property,  chosea  in  action,  and 
patents,  whlcb  were  of  great  value,  to-wit, 
over  twenty  thousand  dollars.  That  be- 
tween the  said  27th  day  ol  July.  1886.  and 
the  27th  day  of  August,  188G.  the  said 
Montgomery  Iron-Works  Company  made 
no  deposits  with  said  hank,  but  drew 
checks  on  the  same  in  payment  of  debts 
due  by  it  to  other  persona,  which  in- 
creaseil  its  Indebtedness  thereto  from 
8«.R9S.89  to  the  sum  of  81&.194.43.  •  •  • 
The  defendants,  through  J.  W.  Dlrolck. 
drew  their cbeckin  favor olaucb  Iron-wurks 
companjr  oa  said  bank  lor  the  aain  ot 
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92R.600.  and  deUvered  tbe  same  to  the  b,iM 
WIIkIur  ub  president  as  alomald.  *  *  * 
That  upoo  the  riellvery  of  said  vbM'k 
to  said  WilkiDS  he  (Iept>8lted  the  en  me 
with  f>ald  bank,  anil  said   emoant  of 
twenty-three  tlioasand  five  hundred  6uU 
Inrs  wea  plared  to  the  credit,  on  tbe  buoks 
ifl  said  bank,  of  the  Montgomery  Iron- 
works Company,  sn-l  the  dillereuee 
tween  the  sum  of  923,600  and  tbe  amount 
duetu  said  bank  («15.1»4.4S)  was  after- 
wards drawn  out  by  said  MontKumery 
Iron- Works  Company  on  checks  by  It  in 
the  refpalar  course  of  business,  and  In  pay- 
ment of  tbe  debts  of  said  Iron-works  com- 
pany."  On  July  27,  1886,  as  we  have 
shown,   the   Montgomery    Inm- Works 
Company  sold  and  disposed  ol  Its  entire 
effects  of  erery  kind,  and  thereby  disabled 
itself  to  continue  actire  operations.  The 
debts  of  the  company,  whenever  spoken 
of.  either  In  the  agreement  of  purchase, 
tbe  pleadings,  or  the  agreed  statement  of 
facts,  are  tbe  debts  uf  tbe  company  owed 
at  tbe  time  of  tbe  sale.   It  owed  no  other 
debts,  lor  it  could  contract  no  others, 
save  in  the  procurement  of  money  with 
which  to  discbai^A  exlatlng  liabilitieii. 
The  debt  to  the  bank  was  increased  only 
to  tbe  extent  its  funds  were  permitted  to 
be  used  In  payment  of  other  debts  of  cor- 
responding amounts.     Whatever  debts 
the  Iron-works  company  paid  with  the 
$23,500  obtained  from  Dlmlck,  Chambei-s 
A  Baldwin,  and  also  whatever  debts  of 
the  company  were  leftanpald,  were  and 
are  the  debts  of  the  iron-works  company 
owed  on  Jnly  27,  1886.   Now,  while  there 
is  no  direct,  specific,  Independent  admis- 
sion that  those  debts  exceeded  928,600, 
the  admissions  In  the  answer  of  defend- 
ants, end  in  the  agreed  statement  of  facts, 
properly  interpreted,  snfllclently  estab- 
usta  this  neeesaary  ground  for  equitable 
fnterpoettlon.   They  admit  that  the  entire 
923.1)00  have  been  paid  ont  and  exhausted 
b)  tbe  payment  of  debts  of  the  Iron-works 
company,  and  they  admit  that  the  com- 
pany still  owes  debts  to  the  several  com- 
plainants which  are  unpaid.   True,  there 
in  no  admission  that  those  debts  amount 
to  tfae  several  sums  claimed  in  the  bill, 
but  the  agreement  was  tiiat  it  should  be 
•referred  to  the  register  to  take  the  testi- 
mony, and  ascertain  and  report  the  exact 
Amotint  doe  by  said  company  to  each 
of  said  complainants.  Individuals  and 
firms."   We  hold  this  was  an  agreement 
to  leave  the  question  of  tbe  amount  of  tbe 
indebtMluess  In  abeyance  ontU  the  coming 
fn  of  tfae  register's  report.  It  being  thus 
abovrn  that  when  tbe  sale  and  purchase 
were  effected, — July  27, 1886.— the  debts  of 
tbe  Montgomery  Iron- Works  Company 
exceeded  $23,600,  chancery  alone  could 
grant  proper  and  adequate  relief  to  tbe 
complainants.   Thedecrc^  of  theJibancel- 
lor  la.  In  all  things,  affirmed. 

Ci*oirroii.  J.,  not  aitttng. 


Thomas  v.  Statb. 
(AifWrM  Court  of  Alabatna.  Feb.  IS,  1801.) 

ROBBBRT — EVTDBNOB — FOSCB. 

Ob  Indictment  for  tobtoetj,  it  appeared  that 
<«fm«lair*  met  a  person  on  tbe  mad  oaarlng  a 
v.9so.no.3— 6 


gun,  whom  he  stopped  sad  mssged  la  oonv<is» 

tioD  respecting  its  purchase,  and  the  gun  tras 
handed  to  htm.  Being  Informed  that  the  eunwas 
loadCMl,  he  stepped  back  a  few  steps,  and  point- 
ing It  at  the  prosecutor  s^d,  "ftun,  or  I  will 
shoot  yon;"  whereuptm  the  latter  backed  off 
some  distance,  frightened,  and  the  defendant  raa 
off  with  the  gnu.  Held,  that  defendant  was  not 
guilty.  Jamei  v.  Stale,  58  Ala.  880,  orerruied. 

Appeal  from  criuitnni  court,  Jetferson 
county:  Samuel  E.  Greknb,  Judge. 

The  defendant  in  thiR  cane,  appellant 
here,  was  Indicted,  tried,  and  convicted 
for  robbery. 

W.  L.  AlaHia,  Atty.  Gen..  lor  tbe  State. 

McOlellan.  J.  Tbe  Indictment  In  this 
case  is  snbstantlally  in  the  form  prescribed 
by  the  Code  for  the  offense  of  robbery, 
and  In  sufhclent.  Code.  p.  276,  form  76; 
Cbappell  V.  State, 52  Ala.  350.  The  evidence 
on  the  trial  was  without  conflict  to  the 
effect  chat  the  possesslou  of  tbe  pi-operty, 
the  subject-matter  of  the  alleged  robbery, 
was  obtained  from  tbe  prosecutor  by  ar- 
tifice, and  without  violence  or  putting  in 
tear;  and  that,  after  the  possession  had 
been  thus  peaceably  obtained.  It  was  re- 
tained, and  the  property  carried  away,  by 
putting  tbe  prosecutor  In  such  tear  as  pre- 
vented any  effort  on  bis  part  to  regaio  It. 
The  bin  of  exceptions  sets  forth  that  the 
prosecutor  and  bis  brother,  aged,  respect- 
ively, 15  nnd  18  years,  the  former  having  a 
gnn,  met  three  men.  Including  tbe  defend- 
ant. In  a  road  or  street  in  the  suburbs  of 
Birmingham.  "Two  of  themen  passedon, 
while  tbe  defendant  stopped  and  engaged 
In  converstttlun  with  Robert  Yarhorough 
[the  prosecutor]  In  regard  to  purchasing 
the  gun  that  said  Robert  Tarborougn 
had  la  his  hand.  Said  Yarhorough  vol- 
untarily handed  tbe  said  gun  to  the 
fendant  for  examination.  In  obedience  to 
the  request  of  the  defendant  to  be  allowed 
to  examine  It,  and  the  said  defendant  con- 
versed with  said  Robert  Yarhorough 
ahont  five  minutes  In  regard  to  the  gun, 
Inquiring  bow  the  said  gun  was  operated, 
and  whether  It  was  loaded.  Being  In- 
formed that  the  gun  was  loaded,  the  de- 
fendant then  stepped  back  about  10  steps, 
and  said  to  Yaiiiorough,  *  Kun,  or  I  will 
shoot  you,'  pointing  the  gun  at  blm." 
Yarhorough  did  not  run,  but  was  fright- 
ened, and  backed  off  some  distance,  and 
the  defendant  then  ran  away  with  the 
gun.  The  Jury  found  tbe  defendant  guilty 
of  robbery,  and  he  was  adjudged  ami  sen. 
tenced  accordingly.  The  rnlings  of  the 
court  on  charges  requested  lor  tbe  defend- 
ant were  to  the  effect  that  these  facts  con- 
stituted robbery;  and  wbecher  tbey  did 
or  not  Is  the  main  inquiry  arising  on 
this  appeal. 

The  authorities  are  well-nigh  uniform  to 
tbe  position  that  the  violence  or  putting 
In  fear  which  Is  an  essential  element  of  the 
crime  of  robbery  must  precede  or  be  con- 
comitant with  tbe  act  by  which  the  of- 
fender acqnlres  the  possession  of  the  prop- 
erty. The  offense  Is  against  both  the  per^ 
son  and  against  property.  In  so  far  as  it 
Is  against  the  petson,  it  consists  fn  per- 
sonal violence  or  personal  Intimidation; 
In  BO  far  as  It  Is  against  property.  It  con- 
sists ot  manucaption  ammo  itinuiiL  II 
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there  be  riolence  or  patting:  In  fear,  how- 
ever af^fcraTBted,  without  a  taking  and 
asportation  of  property,  there  may  be  an 
asfiauU,  or  ansault  and  battery,  or  an  as- 
sault wltta  tnteot  Co  rob,  but  no  robbery; 
on  the  other  hand,  11  there  be  a  taking 
hy  trick  or  contrivance,  and  carrying 
away  with  felonious  intent,  bat  no  rliv 
lence  or  putting  In  fear  as  a  meanti  of  the 
caption  of  anotlier'H  property,  there  is  a 
larceny,  but  ni>  robbery.  Com.  r.  .lames, 
1  Pick.  375.  The  three  esRential  elements 
of  the  offense  are  felonioos  Intent,  force  or 
puttinfc  In  fear  as  a  mesna  of  elfei'taatlnir 
the  Intent,  and  by  that  means  a  taking 
and  carrying  away  of  the  property  of  an- 
other from  his  person  or  in  bis  proKence. 
In  the  nature  of  things,  all  these  elements 
muRt  concur  In  point  of  time,  else  the  act 
done  Is  not  rounded  out  to  the  full  meas- 
ure of  the  capital  felony.  It  force  is  relied 
on  In  proof  of  the  charge,  it  must  be  the 
force  by  which  another  la  deprived  of,  and 
tbf*  offender  galna,  the  poseeBston.  If  pat- 
ting in  fear  is  relied  on.  IC  niUHt  be  the  fear 
under  duress  of  which  the  poasession  is 
parted  with.  The  taklnir.  as  it  has  been 
expresHed,  must  be  the  result  ot  the  force 
or  fear ;  and  force  or  fear  which  Is  a  conse- 
qnence,  and  not  the  means,  of  the  taking, 
will  not  suffice.  "The  fear  of  physical 
ill  lUDfit  come  before  the  relinquishment  of 
the  property  to  the  thief,  and  not  after; 
elHO  the  offense  is  not  robbery."  2  Bish. 
Crlm.  Law,  §  1175.  **lt  may  also  be  ob- 
served." says  Archlbold,  "  with  respect  to 
the  taking,  that  It  must  not.  as  It  stiould 
seeni.  precede  the  violence  or  putting  In 
fear;  or.rather.tbat  a subwquent  violence 
or  putting  In  f^ar  will  not  makes  precedent 
taking,  effected  clandestinely,  or  without 
either  violence  or  putting  in  fear,  amount 
to  robbery."  2  ArcUb.  (.'rim.  Fr.  A  PI.  p. 
1280;  BlKO  2  BUBB.  Crimea,  nOS;  RexT.Uar- 
man.  1  Hale.  P.  C.  5Si.  "It  must  appear." 
nny»  RoBcue,"that  the  property  was  taken 
while  the  party  was  under  tbe  influence  of 
the  tear;  for  If  the  property  be  taken  first, 
and  the  menacps  or  threats  Inducing  tbe 
fear  be  used  afterwarda,lt  lenot  robbery." 
Rose.  (Mm.  Ev.  p.  924.  And  Mr.  Whar- 
ton recogniies  the  same  doctrine.  1 
Whart.  Crlm.  Law,  §  M50.  The  adjudged 
L-nsGs  fully  support  these  texta.  In  an 
early  case  the  facts  were  that  tbe  prisoner 
dcHired  the  prosecutor  to  open  a  gate  for 
him,  and.  while  he  was  so  doing,  tbe  prison- 
er took  hts  puree.  The  prosecutor,  seeing 
it  tn  the  prlfloner's  hand,  demanded  It, 
when  the  prisoner  answered,  "Viiiuin.  if 
thou  speakest  of  thy  parse,  I  will  pluck 
thy  houne  over  thine  eartt,  and  drive  thee 
out  (»f  the  country,  as  I  did  John  Somers, " 
anil  then  went  away  with  the  parse;  and 
becaoHB  hedld  not  take  It  with  violence,  or 
put  the  pruBBcator  in  fear,  it  was  ruled  to 
be  larceny,  and  no  robbery,  for  the  words 
t»r  menace  were  used  after  the  taking  of 
the  purse,  ties  v.  Harman,  1  Hale.  P.  C. 
m.  See,  also.  Rex  v.  Grey,  2  East,  P.  C.  70S ; 
and  Rex  v.  Gnosll,]  Car.  &  P.  304,  tn  which 
It  is  said  by  Gakhow,  B.:  "To  constitute 
the  Clime  of  highway  robbery,  the  force 
URpd  must  be  either  before  or  at  the  time 
of  the  taking."  In  the  case  ot  Shlnn  t. 
State.  &4  Ind.  18,  It  appeared  that  an  ac- 
•umpUce  of  the  defendant  snatched  money 


from  tbe  prosecutor,  and  banded  It  to  the 
prisoner,  who  attempted  to  make  oft  with 
it.  but  was  pursued  and  overtaken  by  tbe 
prosecutor,  when  a  tussle  ensued  between 
all  three  of  them  for  the  possession  of  the 
money.  Mere  enatchlng  proi»erty  from 
another  Is,  by  all  the  anthorltleB,  not  rob- 
bery; hf^nce,  in  this  case,  the  force  had  to 
bo  predicated  of  the  tussle,  which  oc- 
curred after  the  defendant  had  acquired 
the  possession.  It  was  held  that  force 
thus  used  subsequent  to  the  taking,  in  an 
effort  to  retain  the  wrongful  posHessioo 
acquired  by  snatching,  was  not  anch  force 
as  If)  emeutlal  to  the  crime  of  robbery. 
The  court  said:  "The  evidence  tended  to 
show  the  fraudulent  and  felonious  obtain- 
ing of  money  from  theprosecutlng  witnem 
by  means  of  a  previously  arranged  trick 
or  contrivance,  but  did  not  sustain  the 
charge  of  robbery  contained  in  the  Indict- 
ment;" citing  Huber  v.  State.  67  lud.  341; 
and  to  like  effect  le  the  case  of  Hanson  v. 
State.  43  Ohio  St.  876,  1  N.  E.  Rep.  136. 
"Robbery,"  says  the  supreuie  court  ot 
Arkansas, "la  deflnedto  be  a  felonious  tak- 
ing of  money  or  goods  from  the  person  ol 
another,  or  In  his  presence,  against  bis 
will,  by  violence  or  putting  blm  in  fear; 
and  this  violence  most  precede  or  accom- 
pany the  Bteullng.'*  Clary  v.  State.  33 
Ark.  561.  And  the  same  doctrine  is  held, 
substantially.  In  the  following  caHca: 
People  V.  McGlnty.  ^4  Hun.  fi2;  State  v. 
Jenkins.  36  Mo.  872;  State  v.  Deal,  64  N.  C. 
27U:  State  v.  John.  5  Joms.  (N.  C.)  163; 
State  V.  McCane,  70  Amer.  Dec.  176,  notea, 
178. 

We  have  dlecnsaed  this  point  more  at 
large  than  weahould  otherwise  have  done, 
because  we  are  constralne*!.  in  following 
the  very  numerous  authorities  that  have 
been  cited,— there  being  noneoutBide  of  this 
state  to  the  contrary.  It  Is  bellevf^d, — Hup- 
portlng,ae  they  clearly  do,  the  sound  doc- 
trine in  this  connection,  to  overrule  a  case 
dectdeil  by  this  court  lu  1876,  in  which  it 
was  held  that  one  having  the  actual  pos- 
sesslon  of  tbe  property  of  another  might 
yet  be  guilty  of  robbery  In  respect  to  It  by 
using  violence  on  the  person  of  theowner. 
not  to  take  possession,  but  to  make  olt 
with  tbe  property.  The  case  referred  to  Is 
that  of  James  v.  State,  63  Ala.  380.  The 
facts  were  that  the  defendant  and  one 
Hardy  were  traveling  together  on  foot. 
Hardy  handed  certain  articles  contained 
In  a  bag  to  defendant  to  be  carried  for 
blm.  They  proceeded  some  distance  In 
this  way,  when  the  defendant  "took  a 
step  backwards,  and  struck  witncBS  ho- 
hind  on  his  neck,  knocking  him  down  and 
insensible;"  and  when  Hardy  recovered 
conscionaneM  the  defendant  was  gone, 
and  nlao  tbe  articles  which  he  had  been 
carrying  for  Hardy.  Ma.nnino,  J.,  deliv- 
ering the  opinion,  said:  **Cp  to  the  time 
of  the  blow,  there  was  no  appropriation 
of  these  articles  by  tbedefcndant.ordeniul 
ot  the  property  of  witness  In  them.  TIn\v 
were  in  tbe  presence,  and  constructively 
in  the  pOKsession,  of  witness.  Tbe  defend- 
ant may  have  well  supposed  he  could  uofe 
get  nway  wltb  them,  they  being  heavy, 
without  first  knocking  down  and  disa- 
bling their  owner;  and  although  tliey- 
werelntbe  hands  of  tbe  defendant,  carried 
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by  blm  at  the  reqaeet  of  tbe  owner,  they 
were  not  takbn  from  him,  be  belns  con- 
strnetlvely  tn  powesnion,  and  they  betnff 
In  bis  premnce  as  hla  property,  until  he 
waa  atrlcken  by  defendant  and  knocked 
down.  The  violence  was  not  dune  after 
titxe  K^ods  were  taken  away,  but  tbey 
were  taken  away  after,  and  by  means  of 
Ibe  rtolence  to  the  person  of  the  owner." 
No  anthoritles  are  cited  to  these  proposi- 
tions, and  it  is  beliered  none  can  be  found 
In  tbe  books.  The  chief  fault  of  tbe  opln- 
Icvn  lies  In  the  BBsaniptlon  that  the  ciiine 
of  rubbery  may  be  committed  asninst 
saeti  constructive  possession  as  a  man  has 
tbrough  his  agent.  We  do  not  so  under- 
stund  tbe  law.  The  uffense  is  against  tbe 
actual  possession,  in  the  very  natnre  of 
things.  The  person  offended  against  must 
have  eltber  the  manucaption  of  the  prop- 
erty, or  It  mnut  have  at  least  been  In  his 
presence,  and  under  his  direct  physical, 
personal  cimtrol;  and  the  taking  which 
is  an  CMsentlal  element  of  tbe  transfer  of 
this  mimuraptlon  or pereonul  con trul  must 
be  by  force  or  through  fearfrom  the  owner 
Into  the  criminal.  How  la  it  possible  for 
thta  to  be  done  when  this  aetnal  posses- 
Rlun  is  already  In  the  offender?  How  can 
he  take  from  tbe  owner  that  wbicb  he  al- 
ready had,  and  the  owner  has  not?  An 
English  case  will  serve  to  illustrate  tbe 
point.  It  is  very  like  the  James  Case  in 
respect  to  the  application  of  tbe  principle 
we  are  considering.  **A.  and  B.  were 
walklnfc  together,  B.  carrying  A.'s  bundle, 
when  C.  and  1>.  came  up  and  assaulted  A. 
B.  threw  down  tbe  bundle,  and  ran  to  tbe 
assistance  of  A.,  when  C.  took  it  up  and 
made  oft  with  It.  C.  and  D.  were  indicted 
for  robbery,  A.  being  the  prosecutor. 
Held,  that  they  could  not  be  convicted  of 
robbery,  as  tbe  thing  stolen  waa  not  In 
tlie  personal  custody  of  the  prosecutor;** 
Vavohan.  B.,  observing  that  "the  Indict- 
ment waa  not  sttstalnable.  as  the  bundle 
was  in  the  posfiesBlon  of  another  person 
at  the  time  when  the  aasault  was  com- 
mitted." Rex  V.  Fallows,  6  Car.  &.  P.  5(»8. 
This  case  manifestly  proceeded  on  tbe 
ground  that  tbe  force  was  applied  to  A. 
while  B.  had  the  actual  possesHlon  of  tbe 

Jtroperty,  and  that  no  force  or  putting  in 
ear  wan  resorted  to  to  gain  possession 
of  tbe  bundle  after  B.  bad  thrown  itdown. 
We  do  nut  doubt  that  after  its  relinquish- 
ment by  B.,  if  left  iu  the  Immediate  pres- 
ence ol  A.,  the  latter  had  such  poKseHslon 
as  that  to  take  it  away  by  such  force  or 
the  patting  in  such  fear  as  to  prevent  or 
overcnnje  his  resistance  world  have  been 
robbery.  But  noibing  of  that  sort  char- 
acterizes the  case  at  bar  or  the  James 
Case;  and  the  principle  involved  In  Kex 
T.  Fallows  is  tlie  same  as  that  which  we 
are  considering.  Tbe  learned  Judge  who 
delivered  the  oplnlun  In  the  James  Case, 
aleo.  It  seems  to  us,  fell  Into  tbe  error  uf 
confounding  asportation  with  taking.  It 
ia  quite  clear,  on  tbe  facts  of  that  case, 
that  there  was  no  taking  In  the  sense  nec- 
essary in  robbery,  but  only  a  "  taking 
away,**— that  Is,  a  making  off  with  tbe 
property;  and  it  Is  equally  clear,  from 
ttie  language  we  have  quoted,  that  the 
violence  was  used  not  to  effect  a^taking,** 
not  to  get  pbyatcal  control  ol  tbe  prop- 


erty,—that  James  already  bad,  without 
resort  to  ^ther  violence  or  patting  In  fear, 
—but  to  enable  him  to  escape,  and  to  carry 
with  him  property  which  he  had  not  taken 
from  tbe  owner,  but  which  had  been  vol- 
nntarily  placed  In  hie  hands.  We  cannot 
fullowtbe  James  Case;  but,  receding  from 
it,  we  hold  in  consonance  with  tbe  au- 
thorities cited,  and  with  what  we  con- 
ceive to  be  eminently  sound  iu  principle, 
that  violence  or  putting  in  fear,  to  cunati- 
tute  the  essential  factor  In  tbe  crime  of 
robbery,  must  precede,  or  be  concomitant 
with,  the  taking  of  the  property  from  the 
possessiou  of  the  owner;  and  that  no  vio- 
lence, no  excitation  of  fear,  resorted  to 
merely  for  tbepurpose  of  keeping  a  posses- 
sion already  acquired,  or  of  escaping  after 
the  posfiession  has  been  acquired,  will  sup- 
ply the  element  of  force  which  is  an  Ingre- 
dient of  this  ulTense.  Home  of  the  rulingfs 
of  the  trial  court,  doubtless  based  on  and 
Induced  by  the  James  Case,  supra,  are  er- 
roneous, under  the  view  we  have  taken; 
and  the  Judgment  below  will  therefore  bs 
reversed,  and  the  cunse  remanded. 


Foster  et  al.  v.  Winchester. 
(Supreme  Court  of  Alabama.   Feb.  12,  189L) 
RKFOUH1.TION  or  Dekd— Dbtensbs— Bqditt. 

1.  In  a  suit  torestaraineJeotmeotproceedlngB, 
and  have  a  oonveyaDoe  to  comptaioaat  oorrectea 
BO  as  to  describe  the  land  io  controversy,  the  bill 
alleged  that  the  patentee  conveyed  the  lands  to 
complainant  and  F.  a&d  R. ;  that  subsequently 
complainant  purohnsed  the  interests  of  nls  co- 
granteea,  bat  that  their  conv^raaoe  to  him  failed 
to  desoribethe  land;  that  thereafter,  with  knowl- 
edge of  complainant's  porchaso  and  possession, 
respondents  purcbased  the  land  from  said  gran- 
tees. Held,  ttiat  a  plea  in  bar  which  set  up  that 
the  patent  was  obtained  through  the  fraud  on  tbe 
government  of  the  patentee,  oomplalnant,  and  Us 
co-grantees,  which  failed  to  admit  the  conveyance 
of  tbe  land  to  complainant  and  bis  co-granteeo, 
but  alleged  that  certain  other  land  was  vonveyed 
to  them,  and  which  claimed  title  through  tbe 
same  patent  which  It  alleged  was  obtained  by 
fraud,  waa  iDsufflcienL 

3.  TbejiriDolplettiathewbooomesIntoeqni^ 
must  come  with  clean  hands  docs  not  apply  to 
misconduct  of  complainant  in  no  wise  aflectiug 
the  equitable  relations  lietween  the  parties,  and 
not  arising  out  of  tbe  transaction  as  to  which  re- 
lief is  sought. 

Appeal  from  chancery  court,  Etowah 
county;  S.  K.  McSpauden,  Chancellor. 

N,  H.  Deason,  for  appellants.  Dortcb  Jk 
MmtiD,  for  appellee. 

CoLKMAN,  J.  Tbe  averments  of  tbe  bill 
show  that  by  deed  uf  conveyance,  exe- 
cuted on  the  28tb  of  I4ovembcr,  1873, 
Greenberry  Hill  conveyed  to  Winchester, 
Foster,  and  Rathbuni  tbe  N.  E.  %  of  N,  E. 
J£  of  section  34,  township  11,  range  6  E., 
in  tbe  district  of  lands  subject  to  sale  at 
Huntavlile,  Ala.  That  Bul>8eqoei)tly  Wlu- 
chester  purchased  the  Interest  of  Hatb- 
burn  and  Fusterinsaid  lands;  but  In  their 
deed  of  conveyance  to  hini  executed  on 
the  12tb  April,  ISSO,  the  lauds  were  misde- 
Bcrlbed,  in  that  they  were  described  us  a 
part  of  section  30,  instead  of  section  34. 
Under  the  purchase  from  Uill,  the  vendees 
took  possession  of  the  lands  in  section  34, 
aud  have  held  possession  ever  ^nce.  The 
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bill  farther  avers  thnt,  some  time  Id  the 
TearlSS?  or  1888,  Rnfne  Rhea  and  Thomae 
w.  Leister,  with  fall  knowledge  of  tbesev* 
eral  parchaeeB  of  Winchester  of  the  land 
and  his  posaeesloD,  parchased  the  same 
land  from  Greenberry  Hill.  Rhea  and 
lAAater  Instltated  ejectment  proceedings 
aicalnst  the  lessees  of  Winchester  In  a 
cunrt  of  law.  The  bill  was  filed  to  correct 
the  misdescription  of  the  land  In  the  deed 
from  Foster  and  Rnthbarn  to  Winchester, 
and  in  a  certain  lease  Winchester  bad  ex- 
ecnted  to  his  lessee,  and  to  enjoin  chesnlt 
at  law,  and  to  cancel  and  annal  the  deed 
from  Hill  to  Leister  ana  Rhea.  Respond- 
ents Lester  and  Rhea  answered  the  bill, 
the  averments  of  which  will  be  referred  to 
hereafter,  so  far  as  material  to  the  ques- 
tions considered,  and  Id  addUIun  to  their 
answer  filed  a  plea  In  bar.  A  motion  to 
strike  the  plea  from  the  files  havInK  been 
SDStatned,  appellants  appeal  from  the  de- 
cree sDstainlnK  the  motion.  In  consider^ 
luK  the  Bufflcleney  of  the  plea,  "every  fact 
stated  In  the  bill,  and  not  denied  by  the 
averments  in  the  plea,  and  by  the  answer 
in  snpport  of  the  plea,  must  be  taken  as 
true.  If  a  plea  be  set  down  for  argument 
by  the  plaintiff  without  replying  to  It,  the 
matter  contained  in  It  mast  be  considered 
as  true."  1  Daniel,  Ch.  PI.  (6tta  Ed.) 
684,  686.  The  plea  sets  np  that  the  pat- 
ant  to  Hill,  the  source  of  comptainaut's 
title,  as  shown  In  the  bill,  was  procured 
byh'audand  perjury  committed  by  Hill  at 
the  Instance  and  In  the  Interrat  of  Win- 
chester, Foster,  and  Rathbum,  In  repre- 
aenting  to  the  government  that  the  lands 
were  agricultural,  when  tbey  were  known 
to  be  mineral,  and  In  reference  to  the  res- 
idence, settlement  thereon,  and  cultiva- 
tion of  the  same  by  Hill,  the  homestead 
applicant.  The  courts  have  uniformly 
held  that  the  "  patent  Is  evidence  that  all 
previous  steps  had  been  regularly  taken  to 
justify  making  of  the  patent. "  Smelting 
Go.  T.  Kemp.  104  V.  S.  646.  Tbe  land  de- 
partment "was  eatablisht^d  to  supervise 
the  various  proceedings  whereby  a  con- 
veyance of  tbe  title  from  theUnited  States 
to  portions  of  the  public  domain  Is  ob- 
tained, and  to  see  that  thereqalrenients  of 
different  acts  of  congress  have  been  com- 
plied with.  Necessarily,  therefore,  it  must 
consider  and  pass  upon  tbe  qualifications 
of  the  (ippltcant,  the  Eu;ts  he  has  performed 
to  secure  the  tltie,  tbe  nature  ut  tbe  land, 
and  whether  It  Is  of  the  class  whlcb  Is 
open  to  salt!.  Its  Judgment  upon  these 
matters  1^  unassitilable,  except  by  direct 
proceedings  for  Its  annulment  or  limita- 
tions." "The  action  of  the  land-oIHce  In 
issuing  a  patent  for  any  of  the  public 
lands  subject  to  sale  by  pre-eniptluo  or 
otherwise,  acting  within  the  scope  of  Its 
authority,  is  conclusive  of  the  legal  title. 
In  all  forms  of  Judicial  proceedings  where 
this  title  must  control."  "The  validity  of 
a  patent  of  the  government  cannot  be  as- 
sailed collaterally,  because  false  and  per- 
jured testimony  may  have  been  used  to  se- 
cnre  It,  any  more  than  a  judgment  of  a 
court  of  Justice  can  be  assailed  collateral- 
ly on  like  ground. "  8teel  v.  Refining 
Co.,  106  U.  S.  447. 1  Sup.  Ct.  Rep.  S»8.  The 

{Ilea  does  nut  set  ap  as  a  defense  that  "the 
undB  never  were  tbe  property  of  the 


government,  or  that  nolegislatlnnaothoF* 
Ised  their  sale,  or  that  they  had  been  pre- 
viously disposed  of  or  reserved  from  side." 
106  U.  B.  452.  468,  1  Sap.  Ct.  Rep.  884,885,  so- 
pra.  Ttaepleala  that  tbegnvemment  was 
overreached  and  defrauded  by  perjury 
and  mlsrepreMntatlon.  Neither  dues  tbe 
answer  nor  plea  show  any  eqoitable 
rights  of  defendants  to  tbe  land,  from 
which  they  are  excluded  by  reason  nf  the 
patent  Issued  to  Hill  and  attacked  by  the 
plea.  Furthermore,  the  plea  carefully 
avoids  admitting  that  Hill,  tbe  patentee, 
ever  conveyed  tbe  land  In  controversy  to 
Winchester,  Foster,  and  Rathbum,  but 
makes  very  prominent  the  altt^atlnu 
that  other  lands  (or  which  patents  were 
at  thesame  tlmeobtalned,  and  by  thesame 
fraudulent  means,  werir conveyed  to  them. 
Huch  a  plea  Is  no  answer  to  the  bill.  The 
answer  avers  that  Hill,  the  patentee,  was 
seised  In  fee  of  the  40  acres  of  land  at  tbe 
time  reBpondenta  purchased  thesamefrom 
him.  under  and  by  virtue  of  tbe  very  pat- 
ent which,  in  respondents'  plea.  It  is 
averred  was  obtained  from  the  govern- 
ment by  fraud  and  perjury.  Complain- 
ants In  their  bill  trace  their  title  to  the 
same  patent.  If  two  persons  claim  title 
from  the  same  person,  or  a  coromou 
source,  each  is  equally  estopped  from  Im- 
peaching that  title.  Pendley  v.  Madison, 
83  Ala.  484,  3  Kouth.  Rep.  618;  Simmons  v. 
Simmons,  78  Ala.  3f15. 

The  defendants  Rhea  and  Leister,  as  a 
further  defense.  Invoke  tbe  equitable  prin- 
ciple "that  he  who  coioes  into  a  court  of 
equity  must  come  with  clean  hands,"  and 
Insist,  If  the  facts  stated  in  the  plea  be 
proven,  the  complainant  has  been  guilty 
of  such  inequity  as  to  deprive  him  of  any 
standing  in  a  court  of  equity.  The  prin- 
ciple Invoked  dues  not  and  never  was  in- 
tended to  apply  to  all  the  trannactlons  of 
the  party  seeking  the  aid  of  a  court  of  eq- 
uity. Theprlnclplebaslts  limitations,  and 
mast  be  confined  to  misconduct  in  resard 
to  tbe  matter  in  litigation,  so  that  It  has 
in  some  measure  affected  the  equitable 
relations  subsisting  between  the  parties 
and  arising  out  ol  the  transaction.  1 
Pom.  Eq.  Jur.  §  3»9.  If  a  party,  with  In- 
tent tu  defraud  his  creditors,  should  con- 
vey his  property  to  another,  he  cannot 
afterwards  compel  a  restoration  of  his 

f property  thus  fraudulently  conveyed ;  bat 
r,  for  a  valuable  consideration  paid,  be 
should  repurchase  the  property  from  his 
fraudulent  grautee,  and  tbe  latter  refuse 
a  conveyance,  a  court  of  equity  would 
compel  a  specific  performance  of  the  enb- 
sequent  contract,  and  the  grantee  would 
not  be  allowed  to  reslat  a  performance  on 
the  grounds  that  the  original  transac- 
tion was  frandalenC;  much  leas  would  a 
third  party  be  allowed  to  defeat  such  re- 
lief, by  pleadlngfraud  tntheorlglnal  trans- 
action, it  not  appearing  that  the  grant- 
ing of  the  relief  In  any  manner  affected  bis 
Interest.  The  distinction  brings  the  pres- 
ent case  outside  of  tbe  decisions  cited  and 
relied  upon  by  appellants,  and  the  rule  as 
declared  in  Connor  v.  Armstrong.  86  Ala. 
362,  5  South.  Rep.  449.  Bogan  v.  Camp,  SO 
Ala.  276;  Van  Rensselaer  v.  Brice,  4  Paige, 
176;  1  Pom.  Eq.  Jur..  supra. 
It  is  a  general  rale  that  a  court  of  chan- 
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eery,  ha  ring  Jartsdtetion  (or  una  parpOM, 
will  extend  its  Jnrisdlctlou  to  all  matters 
In  coDtruTersy.  All  matters  In  eontrorer- 
sy,  as  here  used,  ordinarily  refers  to  mat- 
ters in  some  way  i^ermane  to  ur  Kr^wlnjr 
out  ot  the  matter  of  equitable  jurtedic- 
tion,  and  nut  to  distinct  matters  or  rlg:bt, 
In  DO  way  dependent  un  or  affected  by  tbe 
adjudications  of  the  eqnltable  qneHtlons 
involved.  The  relief  sosght  by  the  bill  Is 
to  baTe  a  misdescription  ol  the  lands  in 
tbe  conveyance  from  Fostcrand  Bathburo 
to  Winchester,  and  In  the  lease  from  Win- 
chester tu bislessees, corrected.  Thegrant- 
ing  ot  this  relief  In  no  way  affects  ur  de- 
termines tbe  priority  or  eoperlority  of 
the  several  deeds  of  conveyance,  the  one 
from  Hill  to  Wlncbeater.  Foster,  and 
Rathbnrn,  and  the  other  from  Hill  to 
Khea  and  Leister.  The  graatinfl;  of  tbe 
Injonctlon,  temporarily,  antll  tbe  mlsde- 
srriptlon  of  tbe  land  has  been  corrected,  if 
the  proof  authorizes  It,  may  have  been 
proper;  but  after  this  has  been  done  It 
may  be  that  a  court  ot  law  is  the  projier 
forom  to  determine  tbt*  superiority  ot  the 
lefcal  titles  Involved.  This  qaestlon  Is  not 
raised  directly  by  the  asslgrnments  of  er- 
ror: bat,  bavlnK  been  ancned  by  connsel, 
we  BOfcgrest  tbe  question  for  tbe  considera- 
tion uf  parties  Interested.  See  Hambrlck 
V.  Rnssell,  m  Ala.  201,  6  Sonth.  Rep.  298, 
and  authorities  cited.  There  Is  no  error, 
and  the  decree  ot  the  lower  court  la  af- 
firmed. 

HosBS  et  al.  v.  Noblie. 
NoBLB  V.  Moses  et  «/. 
iSujpmme  Court  of  AUUMma.  Fab.  19, 1881.) 
BQurrr— PLEADiica — Aooodittino. 
The  dealings  between  oomplainant's  Intns- 
tats  and  respondents  ori^nated  in  an  agreement 
wbar«by  intestate  aasomed  liability  for  advances 
to  be  mads  for  carrying  on  oertaln  planting  op- 
erstiooB,  and  for  tbe  support  of  her  father  and 
his  family.  On  tbe  face  of  the  trsosactlon  in- 
testate stood  as  principal  debtor,  though  in  re- 
ality she  was  surety  for  her  father.  Id  theagree- 
ment  there  was  a  stipulation  that  the  advances 
Bhoold  not  exceed  ^00  per  month.  In  her  life- 
time tntetute  brought  a  blU  to  surcharge  ud 
falsify  respottdents*  aooouat,  askliiB  to  be  relieved 
from  Uabili^  for  the  value  of  araoles  foruisbad 
wbich  were  not  orop  advances  or  family  supplies 
within  the  terms  of  the  agreement.  The  only 
reference  to  the  1500  limitation  presented  that 
stipulation  as  belnr  proposed  by  respondents  for 
their  beneOt  Held,  that  complainant's  intestate 
having  thereby  oommitted  herself  to  the  payment 
of  all  items  of  the  character  provided  for  in  her 
contract,  wiUwot  reference  to  the  amount  thereof, 
oomplainaat  oould  not  invoke  the  limitation,  even 
if  it  oonld  have  been  relied  opon  In  the  first  In- 
stance. 

Appeal  from  chancery  coart,  Monteom- 
ery  connty;  John  A.  Fohtbr.  Chancellor. 

The  bill  In  this  case  was  eied  by  B.  F. 
Noble,  as  administrator  ot  the  estate  of 
Lner  B.  Utcou,  against  the  firm  <rf  Moses 
Bros.,  and  sought  to  anrcbai^  an  ac- 
connt  between  bis  Intestate  and  the  re- 
spondents. Tbe  chancellor,  on  flnal  sub- 
mission on  report  ot  tbe  regtster,  con- 
firmed tbe  report  o(  the  register,  and  both 
complainant  and  defendants  appeal  from 
this  decree. 

TowpkloB  &  TrojTt  tor  Moses  et  al.  W. 
A.  Gautett  tor  Noble, 


McOlbllan,  J.  This  is  tbe  fourth  ap- 
peal in  this  case.  The  opinions  of  this 
court  on  the  two  last  appeals,  (81  Ala. 
530,  I  South.  Rep.  217,  and  86  Ala.  407,  5 
South.  Rep.  IKl.)  taking  a  different  view 
from  that  entertained  when  the  case  was 
Urst  here,  (74  Ala. 904,)  estimated  the  right 
of  complainant's  intestate  to  relief,  and 
subBtaotially  settled  the  principles  which 
should  obtain  in  measutlngand  administer^ 
ing  the  relief  appropriate  to  the  facts 
averred  and  proved.  The  controlling  prli^ 
clple  thus  established  was  that  which  im- 
pressed upon  Lucy  B.MIcon  .complainant's 
intestate,  the  stataa,  clothed  her  with  the 
rights,  and  fixed  upon  her  the  liabilities, ot 
a  surety  to  her  father,  B.  H.  Mlcou,  In  the 
dealings  between  them  on  tbe  one  band, 
and  Mosee  Bros,  on  tbe  other,  covering 
the  years  from  1876  to  1879,  both  inclualve. 
On  this  basis  the  accounts  for  the  yean 
1R76,  1877,  and  1878  were  decreed  by  this 
court,  on  the  last  appeal,  to  be  entirely 
closed  and  settled.  On  that  basis  tbe  ao- 
cunnts  of  1879  have  since  then  been  elim- 
inated from  the  controversy  by  agreement 
ot  parties.  We  see  no  reasoa  to  disturb 
the  resnlts  which  have  beentbas  attained, 
except  In  one  particular.  When  this  case 
was  before  this  court  on  tbe  second  a|K 
peal.  (81  Ala.  530.  1  South.  Rep.  217.)  the 
claim  and  complaint  of  complainant  were 
not  alone  that  the  two  Items  uf  f  S.OOOand 
f5,012  were  Improperly  charged  against 
her,  and  Included  In  hev  note  ol  February 
7,1870.  It  was  complained  also  that  she 
bad  been  charged  usurious  Interest  and 
exceSHlve  commlssluns,  together  with  oth- 
er improper  charges.  And  these  Irregular 
and  Illegal  dealings.  It  was  charged,  had 
pervaded  the  entire  transaction  during  the 
entire  term  of  five  years  covered  by  the 
dealings  of  the  parties.  Considering  the 
litigation  as.  In  effect,  bringing  lieforethe 
court  one  contlnuouH  transaction,  the  nt- 
tentlon  ot  the  coart  does  not  appear  to 
have  been  directed  to  the  assigning  uf  par- 
ticular Items  to  any  particular  year  of  the 
account.  Henre.  in  the  opinion  delivered 
ou  that  appeal,  after  declaring  that  com- 
plainant had  been  lmproi>erly  debited  with 
tbe  two  Items  of  t2.000and  •6,012,  with  its 
Interest,  and  with  certain  other  chai^;es, 
"from  the  beginning, "  which  were  declared 
to  be  Illegal,  tbe  lollowlng  language  was 
employed:  "Ttiere  Is  some  testimony  that 
some  part  uf  the  product  of  the  crop 
grown  on  the  Shorter  place  in  1S75  went 
to  Miss  Micou's  credit  with  Moses  Bros., 
or  to  her  advantage,  in  the  continued  cul- 
tivation ot  the  plantation  after  that  time. 
It  sach  was  the  case,  the  credit  of  Ave 
thousand  and  twelve  dollars,  deficit  of  the 
Boyjtin  crop,  must  be  reduced  to  that  ex- 
tent." On  the  third  appeal  (86  Ala.  407,  6 
Snuth.  Rep.  IMl)  th»  same  principle  was 
reasserted.  Pui-sulng  the  letter  of  these 
opinions,  tbe  register,  in  stating  tbe  ac- 
count which  is  before  us  on  this  appeal, 
did  deduct  from  the  credit  curtain  sums, 
and  among  them  several  hundred  dollars, 
the  proceeds  ot  the  oats  grown  on  tbe 
Shorter  place  in  1876.  which  he  found  had 
gone  in  1876  to  tbe  use  of  Miss  Micou,  in 
cultivating  tbe  said  plantations.  This 
part  of  the  Auding  and  report  was  except 
ad  to  In  the  court  below*  tbe  ezceptlom 
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orerruled,  and  rulloss  asalgned  as  error 
In  thiR  conrt. 

If  the  account, commencing  In  the  spring 
of  1S76,  and  runnlDg  through  several 
years,  had  been  reported  on  by  the  regis- 
ter 88  one  continuous  transaction,  it 
would  seem  that  the  only  injury  done  Miss 
Micoa  by  charging  her  with  the  proceeds 
of  the  oats  as  a  deduetlon  from  the 
amoant  of  the  Shorter  place  defldt,  which 
the  court  had  ordered  to  be  stricken  from 
ber  a(.*coant,  woald  have  been  the  Item  of 
interest.  If  any  was  allowed.  The  ac- 
count, however,  was  not  stated  as  a  con- 
tinuoua  transaction.  In  stating  the  ac- 
count, after  the  last  appeal  to  this  court, 
only  tbe  Itema  constituting  the  account  of 
1876,  and  extending  npto  the  giving  of  the 
note,  February  7, 1H76,  were  considered, 
and  Kurcharged  and  falstfled.  Under  the 
Jndgments  of  this  conrt.  as  then  rendered. 
It  was  conceded  by  counsel  that  the  prod- 
ucts of  the  plantations  In  1876  and  other 
late  years  had  paid  to  Mofies  Bros,  all 
they  bad  charged  against  MIrs  Mlcou  for 
advances  for  sever^  years,  and  the  ac- 
cunntR  ot  those  yeani  were  not  reported 
on.  TbDB  stating  the  acconnt,  and  con- 
fining It  to  the  dealings  of  1876,  tbe  charge 
for  the  proceeds  ot  the  oats  need  by  Miss 
Mlcou,  or  on  the  plantations  cultivated  in 
her  name,  was  improper;  and  such  Items 
should  uot  hare  been  deducted  from  the 
f  5,012  ordered  to  be  stricken  from  her  ac- 
count for  1873.  Tbe  oats  were  placed  with 
merchants  to  be  sold,  and  the  proceeds 
were  at  the  disposal  of  Moses  Bros.  They 
had  a  lien  on  them  to  the  extent  of  $5,012, 
Mlcou's  deficit  on  the  Shorter  place  for 
1875.  The  money,  when  received  for  the 
oats,  belonged  to  the  Moses  Bros.,  but  was 
a  credit  or  partial  payment  on  theB.  H. 
Ulcou  deficit  of  9&,01S.  It  was  not  right* 
tally  a  credit  to  Miss  Mlcou  in  1876,  or  on 
any  other  account  she  owed.  It  was 
Blmply  BO  much  money  advanced  by  Moses 
Bros.  8o,  In  stating  the  account  (or  1876 
under  this  modified  decree,  should  such 
statement  be  attempted.  Miss  Mk-uu  will  be 
chargeable  with  all  proper  advances  made 
by  or  through  Moses  Bros.,  whether  such 
advances  were  paid  tor  with  the  proceeds 
of  the  oats,  or  with  any  moneys  fumtshed 
by  them.  And  she  will  be  entitled  to  no 
credits  tor  the  proceeds  of  the  onts.for  the 
obvlons  reason  that,  being  In  effect  the 
property  of  Mosea  Bros,  to  the  extent  of 
95,U12,  their  only  proper  place  Is  as  a  cred- 
it on  that  Individual  liability  of  B.  H. 
Mlcou.  In  the  event  the  account  of  1876  is 
considered  and  reported  on.  and  In  the 
further  event  It  be  shown  that  any  of  the 
oats  from  the  Shorter  place  grown  In  1K76 
were  used  in  making  the  crop  of  1876,  then 
this  Item,  to  the  extent  of  her  contract 
liability,  will  become  a  proper  debit 
agaimtt  MIsh  Mlcou,  as,  In  effect,  so  much 
ad  vanced  by  Moses  Bros. ;  but  In  no  event 
is  the  entire  charge  for  the  oats  and  their 
pniceeds,  so  nsed  for  her  benefit,  to  exceed 
96.012,  the  extent  of  Moses  Bros.'  lien  on 
them.  It  results  From  what  we  have  said 
that  the  account  of  tti»t  year,  II  de8ln>d, 
maybe  reopened,  and  charged  with  the 
value  of  such  of  the  Shorter  place  supplies 
as  Moses  Bros,  had  u  lien  on  to  secure  the 
Boykln  d^t,  and  not  in  excess  of  tbe  sum 


actually  doe  on  the  debt  at  the  time  ot  tha 
advancement.  If,  with  this  addition,  tbe 
liability  of  Miss  Mlcou  for  1876.  for  ad- 
vances covered  by  the  terms  other  engage- 
ment, overbalances  the  payments  made 
tliereon,  the  difference  will  be  decreed  to 
Moses  Bros.,  and  curried  back  to  reduce 
any  balance  that  may  be  found  against 
them  on  tbe  dealings  of  1K75;  and  If.  on 
tbe  other  bund,  the  payments  for  1H76  art 
greater  than  Miss  Mlcou's  liability.  in> 
creased  by  this  addltloo  to  It,  sucb  bal- 
ance  will  Inure  to  her  credit  and  benefit  on 
the  account  of  1S76;  this,  because  the 
mortgage  of  February  7,  1876,  secures  not 
only  legitimate  advances  to  be  made  for 
the  year  1876.  It  goes  further,  and  secures 
"any Indebtedness  that  maybe  due''Mose8 
Bros.  The  crops  ot  1^9  were  mortgaged 
to  pay  whatever  Miss  Mlcou  owed  on  the 
operations  of  1875,  as  well  as  the  liability 
she  might  Incur  in  the  year  1876,  and  the 
crops  of  thelatteryear  are  equally  pledged 
to  each  liability.  Her  right  to  have  them 
thus  applied  cannot  be  taken  from  her 
without  her  consent.  The  accounts  for 
other  yearn  than  1876  may,  It  desired,  be 
opened,  and  this  coodusion  leaves  for  our 
consideration  the  dealings  of  the  year  1876. 

The  bill  of  complaint  la  notoue  to  avoid 
liability  in  totu  on  the  obligations  entered 
Into  by  complainant's  intestate  to  Moses 
Bros.  Itssole  purposeietn  surcharge  and 
falsify  their  aecouut  against  her.  and,  as 
an  Incident  to  this  end,  It  is  sought  to  Im- 
peach the  note  and  mortgage  by  wbich 
the  account  was  closed,  and  the  Judgment 
for  the  amount  so  admitted  to  be  due 
and  agreed  to  be  secured  and  paid.  It 
was  entirely  competent  for  the  original 
complainant,  though  under  the  disability 
of  coverture  at  the  time  of  her  filing  the 
bill,  to  carve  out  the  relief  tor  which  sba 
prayed,  and  by  her  pleadings  coafess  her- 
self boond  In  matters  and  to  an  extent 
from  which  she  might  have  had  rdlet 
upon  appropriate  averment  supported  by 
proof.  It  was  at  her  election  whether  she 
would  ask  to  he  relieved  from  all  liability, 
or  from  all  liability  in  excess  of  the  amount 
per  month  limited  in  bercontructof  surety- 
ship, or  from  all  liability  for  the  value  ai 
articles  fumisbed  under  thatcontract.and 
which  were  nut  embraced  In  Its  terms. 
The  case  made  by  the  bill  Is  nut  one  for 
general  relief  from  liability,  nor  Is  It  one  to 
confine  complainant's  liability  to  f500  per 
mouth  fur  the  year  1H75,  but  It  Is  to  limit 
ber  liability  to  the  things  for  which  she 
agreed  tu  be  bound.  Irrespective  of  the 
value  of  those  things,  and  hence  Irrespect- 
ive ot  the  Inquiry  as  to  whether  that 
value  exceeded  $-500  per  month,  or  $6,00 
tor  the  year  1875.  There  Is  but  one  refer- 
ence Inthu  bill  to  the  $r>00  limitation  of  tbe 
contract,  and  this  reTereuce  presents  that 
stipulation  as  being  proposed  by  Moses 
Bros-,  and  for  their  benefit,  which  it  might 
well  have  been.  In  vlewof  thefact  that  the 
secnrity  for  wblch  they  contracted  was 
uncertain  In  character  and  value,  consist- 
ing of  crops  tu  be  made  and  certain  per- 
sonal property  which  might  or  might  not 
Insure  the  payment  of  more  than  $6,000, 
and  In  view  of  the  further  fact,  on  the  face 
of  the  transaction,  Miss  Mlcou  standing 
in  the  attitude  ot  a  principal  debtor,  no 
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reason  la  dlncenifble  for  each  alimltatloD 
i)einf?  Inserted  lor  her  beneflt.  Not  one 
fact  is  alleeed  In  the  bill  as  a  predicate  for 
conflnlnfc  coni)>lHlnant*s  liability  to  9500 
per  mouth,  or  IndlcatlnK  any  purpose  to 
rely  upon  that  limitation.  On  the  cnn- 
tmry.  the  whole  parpose  of  the  bill  as  to 
the  year  l\f75  inanifeHtly  was  to  eliminate 
from  tbeaccoant  nil  Items  of  charge  which 
■were  not  crop  advauces  or  family  sup- 

Slles,  within  the  terms  of  the  mortgaj^e  of 
[ai-cb  8,  1875.  The  whole  objection,  as 
we  nndcrstand  the  averments  of  the  bill, 
has  been  to  the  character  of  the  Items  of 
debit,  and  not  to  amount  of  the  elaim,  ex- 
cept an  affected  by  Improperlteras.aud  we 
find  nothinfc  In  former  opinions  ot  this 
coart  or  In  former  decrees  ot  the  court  be- 
low Inconsistent  with  this  Interpretation. 
The  complainant  Is  bound  by  the  aUesa- 
tlons  of  the  bill.  His  Intestate  thereby 
committed  herself  to  payment  for  all  Items 
of  the  character  provided  for  in  her  con- 
tract, wtthont  refeiToce  to  the  amount 
thereof,  and  be  cannot  now  avoid  the  ef- 
Ivct  of  this  state  of  the  pleadlnfcs,  and  In- 
voke the  limitation  which  has  tieen  effect- 
ually waived,  even  If  It  could,  under  the 
peculiar  facte  of  this  case,  have  b^pn  re- 
lied on  In  the  flntt  Instance.  The  chan- 
cellor errerl.  therefore  In  ItmltinK  the  claim 
of  Mnses  Bros,  for  Hfli  to  96,U0fl.  Irrespect- 
ive of  the  character  of  the  Items  of  debit. 
Kandford  v.  Ochtalomi,  28  Ala.  H6U;  Spoor 
V.  PhimpR.  27  Ala. 19;!:  Park  v. Lldu,(Ala.) 
7  South.  Rep.  805.  The  only  Item  which. 
In  our  opinion,  was  erroneously  stricken 
from  the  account  of  Moses  Bros,  for  1875, 
was  that  of  fS5.50  for  tuition  paid  to 
Thomas.  This,  we  think,  la  well  within 
toe  sidpalatlnnfor  "advances  of  money  for 
family  aapport,  "contained  In  Miss  MIcou'a 
«ontyict  of  Harptyship.  The  decree  Is  re- 
versed on  each  appeal,  and  It  Is  liere  or- 
dered and  decreed,  as  of  the  date  of  the 
mibmlsslon  of  this  cause,  that  the  rcfrlster 
of  the  chancery  court  take  and  state  an 
account  between  the  partlM  in  accordance 
with  thia  opinion,  nnd  report  his  action 
Qiider  thla  reference  to  the  next  term  of 
said  chancery  conrt:  and  for  fnrther  pro- 
ceedinfirH  In  that  behalf  the  case  Is  remand- 
ed. Apiteltees  will  pay  the  costs  ot  the  re- 
spective appeals. 


Walkbb  v.  State. 

{Swprmu  Court  of  AlabainuL  Feb.  U,  1801.) 

Cbiminal  Law— QuASBi:!a  Vb:tirb-~Coittinitancx 
— Sbkticb  or  Imdictiibht— EviDBSoa  or  Cbar- 

ACTEB. 

1.  In  a  marker  trial  the  alleged  mistake  in 
the  name  ot  one  of  the  special  Jurors,  unsuppoil- 
«d  by  evidence.  Is  not  ground  to  cjuiisn  the  venire. 

i.  Application  tor  a  continuance  in  a  crim- 
inal trial  on  the  ground  of  tlie  absence  of  a  ma- 
terial witness  is  addressed  to  the  discretion  of 
the  trial  court,  whose  action  is  not  reversible. 

5.  When  the  record  fails  tosbowalBrmatively 
that  a  copy  of  the  indictment  and  of  the  special 
««nlre  was  served  on  defendant  one  entire  day 
before  trial  hv  order  of  the  oourt.  it  will  be  pre- 
wuDed  that  the  order  was  complied  with,  in  the 
absence  of  ohJeetlOD  taken  In  the  oourt  below. 

4.  Improper  exclusion  of  evldsnoe  is  cured  hy 
Its  subsequent  admission. 

6.  Defendant's  witness  testlfled  on  the  trial 
let  nnrder  that  "the  white  people  all  lllrad  him, 


and  considered  him  the  white  man's  friend ; " 
that  "he  was  a  wbite  man's  negro;"  that  "he 
was  a  friend  to  the  whites,  and  respected  white 
men  like  I  hare  known  no  other  darkey  to  do, 
and  all  the  white  people  around  where  we  were 
were  his  irieiuts;"  that  "it  had  been  said  he  tiad 
saved  the  life  of  Mr&  G.*a  hosband;'*  that  "when 
a  bad  negro  bad  to  be  arrested  W.  was  always 
called  upon,  and  always  faithfully  performed  hit 
duty;"  tbat  "on  one  occasion  be  protected  Mrs. 
M.  when  a  number  of  negroes  threatened  her  life.  ** 
Held,  that  the  evidence  was  not  admissible  aa 
teDdin?  to  show  the  accused's  good  character. 

6.  Where  the  special  plea  of  insanity  is  not 
Interposed  nor  offered  to  be  interposed,  there  is 
no  issue  before  the  jury  to  which  the  augment 
of  counsel  for  defendant  on  the  subject  of  insan- 
ity can  be  addressed. 

7.  An  exception  to  the  charge  of  the  oourt 
that  "the  law  is  administered  on  the  hypothesla 
that  every  person  knows  tiie  law**  is  without 
merit 

8.  Where  defendant's  bill  of  exceptions  set 
forth  that  defendant's  counsel  "duly  excepted  to 
refusal  of  said  charges, "  and  It  does  not  appear 
that  the  charges  were  in  writing,  the  presump- 
tion will  be  that  they  were  not,  and  that  the  re- 
fusal to  charge  proceeded  on  uat  ground. 

9.  Arequest  toohargAupona  general  assamp- 
tlon  that  drunkenness,  whether  to  insoDstbiUty 
or  not,  reduces  the  grade  of  offense,  is  bad,  and 
Is  properly  denied. 

10.  The  action  of  the  trial  court  In  overruling 
applications  for  new  trials  is  not  reviewable  on 
appeal. 

11.  Where  an  application  for  a  new  trial  Is 
denied,  and  it  is  reOled  as  a  motion  in  arrest  of 
Judsment,  It  is  propwr  grounda  for  deuyiuv  the 
motion  that  It  was  based  upon  facts  that  did  not 
appear  of  record. 

Appeal  from  circuit  court.  Hale  county; 
John  Mijohr.  JuUfce. 

The  defendant  In  this  case,  appellant 
here,  was  Indicted,  tried,  and  convicted  of 
murder  In  the  first  degrree.  aud  sentenced 
to  be  hanieed. 

K  A.  HobsoB,10T appeU&nt*  W.L,Mat^ 
Ida,  Atty.  Oon.,  for  the  State. 

McClkllan,  J.  The  allefced  mistake  in 
the  name  of  May,  who  was  drawn  as  one 
of  the  special  Jurors  for  the  trial  of  this 
case,  which  Is  made  theKroand  of  the  mo- 
tion to  quash  the  venire^  la  unsupported 
by  any  evidence;  and,  even  had  It  been 
proved,  would  not  have  authorised  orjus- 
tlHed  the  action  Invtiked  by  the  motion. 
Olbson  V.  8tate.«lAla.  121,8  feSoulta.  liep. 
98. 

Application  for  a  continuance,  on  the 
ground  of  the  abspnceot  material  wltneMS* 
es.isaddressed to  thedlMcretion  of  thetriul 
court,  and  Its  action  thereon  Is  not  revisa- 
ble.    De  Arman  v.  State,  77  Ala.  10. 

The  failure  of  the  record  tuattlrniatlvcly 
show  the  service  of  a  copy  of  the  ludict- 
munt  and  of  the  special  ventre  on  the  de 
fendant  one  entire  day  before  the  trial,  in 
accordance  with  the  order  of  the  court  In 
that  retrard,  cannot  avail  the  appellant. 
This  court  will  presume  compliance  with 
the  order,  in  the  absence  of  objection  In 
the  court  beluw,  founded  on  the  want  of 
it.  Clarke  v.  State,  78  Ala.  474;  Breden  v. 
State,  88  Ala.  20,  7  South.  Hep.  :!58. 

We  are  unable  to  conceive  that  the  fact 
that  the  defendant  **had  credit"  at  the 
store  of  Ivey  Cottrell,  a  brother  of  the  de- 
ceased, was  at  all  relevant  to  any  Issue  In 
this  case.  Goncedlnjr  Its  pertinency,  the 
error  ol  the  original  exclusion  of  evidence 
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of  the  fnet  was  cnred  byltssabBcqnent  ad* 
niiHHiDD.  ('leveland  v.  State,  86  Ala.  1,6 
Soiitli.  Rep.  426. 

Tlie  prinulplpfl  of  law  applicable  to  tlie 
admission  of  evldeace  of  character  have 
been  so  fully  aud  Irequ^ntly  declared  by 
ttalB  coart  In  tbe  recent  past  tbat  we  shall 
not  attempt  another  tormalation  and 
Btatement  ol  tbem  here.  Under  those 
principles,  the  action  of  the  trtul  ronrt  In 
ezcludinK  evidence  offered  by  the  defend- 
ant to  tbe  end  of  sbuwlna:  bis  good  char- 
acter, of  tbe  facts  tbat "  tbe  wblte  people 
ell  liked  blm.aDdconHldered  blmthe  white 
man's  friend;"  thafbe  was  a  white  man's 
negro;"  that  "he  was  a  friend  to  the 
whites,  arid  respected  wblte  men  like  I 
[the  witn«ss]bave  known  no  otherdarkey 
to  do.  and  all  tbe  white  peDple  around 
where  we  were  were  bis  Irienda;''  that  "It 
bad  been  said  be  had  saved  the  life  of  Mrs. 
Cooper's  hunband;"  that  "when  a  bad 
negro  bad  to  be  arrested  Tom  Walker  wm 
always  called  npon,  and  always  faithfully 
performed  his  duty;"  and  thafoo  one 
occasion  he  protected  Mrs.  Miller,  when  a 
number  of  negnies  threatened  her  life," 
etc., — was  eo  palpably  correct  as  neither 
to  need  or  admit  of  discussion  in  enppt>rt 
of  It.  Monlton  t.  State.  88  Ala.  116,  6 
South.  Hep.  758,  and  authorities  there  cit- 
ed; Hawes  v.  State,  S8  Ala.  37,  7  South. 
Bep.  802;  Holmes  t.  State,  88  Ala.  26,7 
South.  Rep.  198;  Smith  r.State,  88  Ala. 73, 
7  South.  Bep.  62;  Morgan  v.  State,  88  Ala. 
223,6  South.  Bep.  761;  King  T.  State,  89 
Ala.  146,  7  South.  Rep.  7&0.  Nor  was  tlie 
fact  tbat  one  Tom  Walker  came  to  the 
asalBtance  of  Mrs.  Miller,  "when  abe  was 
threatened  or  disturbed  by  a  number  of 
Dexnies, "  admissible  as  tending  to  Identi- 
fy him  with  the  defendant.  The  record 
falls  to  dittclose  that  any  question  was 
raised  on  the  trial  as  to  the  man  whose 
character  was  deposed  to  by  this  witness 
being  identical  with  the  defendant;  and.  If 
8Dcb  question  had  been  raised,  tbe  fact 
sought  to  be  adduced  on  this  theory  bad 
no  tendency  towards  Us  solution. 

Section  4  of  ihe  act  of  February  27, 1889, 
**in  relation  to  criminal  Insane  pernuns, 
who  are  chargt;d  by  indictment  with  mur- 
der and  other  high  crimes. "  provides  "  that 
in  prosecutions  for  tbe  offenses  named  In 
section  two  of  this  act,  where  the  defense 
of  insanity  is  set  up.  It  shall  be  interposed 
by  SDCclai  plea  at  the  time  of  his  arraign- 
ment, which,  in  substance,  shall  be, 'Not 
guilty  by  reason  of  insanity,'  which  plea 
shall  be  entered  of  record  upon  the  docket 
of  the  trial  court.  Such  plea  Bliall  not  pre- 
clude the  usual  plea  of  tbe  gcocral  issue, 
which  shall  not,  however,  pnt  In  Issne  the 
question  of  tbe  irresponsibility  of  the  ac- 
cuse'J  by  reason  of  his  alleged  insanity; 
this  question  being  triable  only  nnder  the 
special  plea."  Succeeding  sections  pro- 
vide for  a  special  verdict  if  the  jury  find 
tbat  the  defendant  committed  the  act 
charged,  but  was  at  the  time  Insane,  and 
for  the  confinement  of  the  accused,  in  such 
event,  in-  tbe  tneane  hospital  until  dis- 
charged tberefnim-  In  tbe  manner  pointed 
oat  in,  tbe  act.  Acts  18SU-89.  p.  742  ut  mq. 
**  Tbe  leading  purpose  of  the  statute  was 
to  separate,  as  tar  as  possible,  tbe  two  Is- 
mea  presented  by  the  pleas  of  'not  gaUtgi* 


and  'not  goilty  by  reason  of  Insanity,*  and 
to  have  the  proof  directed  to  these  Issues 
respectiveiy,  and  tbe  verdict  respond  to 
'them  Beparattfy."  Maxwell  r.  State,  H» 
Ala.  160, 165,  7  HoDth.  Rep.  824.  And  to 
this  end  it  baa  expressly  provided  tbat  the 
question  of  a  detwdant's  Insanity  is  tria- 
ble only  under  tbe  special  plea  of  "not 
guilty  by  reason  of  insanity. "  While  it 
may  be  tbat  trial  courts,  leaning  to  the 
side  of  mercy,  and  exercising  a  libera)  dis- 
cretion In  respect  to  tbe  time  of  tiling 
pleas,  wonld  la  a  proper  case  be  Jnatlfled 
In  allowing  tbe  Interposition  ot  this  sp^ 
clal  plea  at  any  time  during  the  progress 
of  tbe  cause,  taking  care  that  the  state's 
right  to  meet  the  new  phase  of  tbe  case 
thus  presented  should  not  bo  prejudiced; 
and  this,  though  the  law  requires  the  plea 
to  be  filed  at  the  time  of  arraignment; 
yet,  niileas  tbe  plea  Is  In  fact  Interposed  at 
some  stage  of  tbe  trial,  there  can  be  no  In- 
quiry into  or  discuHsiou  of  tbe  question  of 
sanity  vel  aoa.  We  conceive  of  no  con- 
stitutional provision  which  the  statute, 
or  this  necessary  construction  ot  ]t.cnntra- 
venes.  Tbe  special  plea  was  not  inter- 
posed in  this  case  at  all,  nor  offered  to 
be  Interposed.  There  was*  therefore,  no 
issne  before  thejury  to  wblcb  theproposed 
argument  (rf  counsel  on  the  subject  of  In- 
sanity could  be  sddressed.  Moreover,  we 
find  In  this  record  no  evidence  going  to 
such  iHsue,  had  It  been  formulated.  Not 
only  so,  but  tbe  argument,  which  was  ar- 
rested by  the  court  as  being  a  needless 
consumption  ol  time,  tbe  bill  of  exceptions 
expressly  states,  was  proceeding  on  the 
theory  that  what  Is  termBd''emotlonal  In- 
sanity "  wonld  constitute  a  defense  to  tbe 
charge,— a  theory  which  finds  no  JustiQca^ 
tlon  or  support  in  our  iurispcudence. 
BoBwell  V.  State,  63  Ala.  S07:  Pai-sons  v. 
State.  81  Ala.  677,  2  South.  Bep.  854.  The 
court  properly  refused  to  allow  thia  line 
of  argument  to  be  pursued,  since  no  possi- 
ble conviction  in  tbe  minds  of  Jurors 
reHultingfrum  it  coold  have  been  of  any 
advantage  to  the  defendant. 

No  legal  proposition  is  perhaps  oftener 
stated  or  more  universally  applied  in  the 
administration  of  Justicethan  that  all  men 
are  presumed  to  know  tbe  law;  and  tbe 
resulting  correlative  proposition,  tbat  Ig- 
norance of  law  can  beno  excuse  for  any  act 
done.  We  have  notbeforekuownof  either 
statement  being  questioned  as  an  unsound 
legal  exposition,  nor  can  we  conceive 
any  posnlbleerrur.nr  tendency  to  mislead, 
on  thestatement  of  the  aame  general  piin- 
ciple  in  the  charge  of  the  court  that  "the 
la  w  is  administered  (m  the  hypotbesia  tbat 
every  person  knows  tbe  law.  **  Tbe  excep- 
tion reserved  thereto  Is  without  merit. 

A  number  of  special  changes  were  asked 
by  the  defendant,  ot  which  those  num< 
bered  1,2,3.4,5,  *i.  and  7  were  refused. 
The  bill  of  excei)tions  sets  forth  that  de- 
fendsnt's  counsel"  duly  excepted  to  refiiHal 
of  said  chargtK."  It  does  not  appear  tbat 
these  cbtirges  were  iu  writing,  and  the 
preeamptlon  will  be  indulged  here  tbat 
they  were  not,  and  that  the  court's  action 
in  rt'spect  to  them  properly  proceeded  on 
that  ground.  Oronby  v.  Hutchinson.  53 
Ala.5;  Whelessv. Rhodes, 70 Ala. 419;  Wins- 
low  V.  State,  n  Ala.  43;  BlcketU  v.  RaU- 
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way  Co.,  8B  Ala.  000,  6  Soath.  Rep.  86S. 
MoreoTW,  the  exneptlon  reserved  wm  a 
general  one.  and,  cuncedlng  that  the  re- 
qnestB  for  these  inatracttons  were  In  wrlt- 
Inj?,  It  will  nut  arall  the  defendant  Dnlesfi 
each  one  ottlieaeTeralcbarges  wanaRoand 
exposition  of  a  principle  of  law  appltcable 
to  the  Issoee  piesented  In  die  caae.  Those 
nambered  2,  8  4,  and  6  were  on  the  snb. 
Jeet  uf  loaanlty,  and,  it  abstractly  correct, 
(wliteb  we  need  not  declile,)  were  yet 
properly  refused  on  considerations  to 
which  we  have  already  adverted  as  hav- 
ing no  bearioK  npon  any  Issue  before  the 
jury ;  and  upon  this  ground  alone  mtf^bt 
be  rested  onr  eonclnslon  that  the  excep- 
tion tu  the  court's  action  on  all  the  special 
charfees  Is  nntenable.  S  Brick.  Dig.  BO; 
McGehee  v.  Htate.  52  Ala.  224;  Bedwell  v. 
Bed  well,  77  Ala.  5S7;  BtevenHun  v.  Moody, 
83  Ala.  418.  3  South.  Rep.  685;  Black  r. 
Coke  Co..  Ale.  611.  5  South.  Rep.  89; 
GoJev  r.  State.  87  Ala.  57,  6  Sontfa.  Rep. 
^7;  Dick  V.  State,  87  Ala.  «1.  <»  South. 
Rep.  895;  Adams  v.  State.  87  Ala.  89,6 
Booth.  Rep.  270;  Kirby  v.State.fW  Ala.71. 
SHontb.  Rep.110.  But,  aside  from  tbls,tbe 
nthem  of  these  npeclal  chaises,  nnmbered 
1,  tt,  and  7,  are  Intrlnulcally  bad,  In  that 
they  amame  that  mere  drunkenness, 
whether  to  Insensibility  or  nut,  has  the  ef> 
feet  ulrednclnK  a  homicide  from  murder  In 
the  flnt  degree  to  a  tower  frrade  of  the 
ollenav.  The  true  rale  !n  this  rei^ird.  as 
often  reiterated  by  this  court,  la  that  In- 
ebiiety  whlcb  may  In  extreme  cases  have 
tMe  effect  must  be  so  excessive  as  to  par- 
allse  the  mental  faculties,  and  render  the 
accused  Incapable  of  formlnfj^  or  entertain- 
Inff  the  dealxn  to  take  Hfe.  Mere  dmnken- 
nees,  Tolnntarily  prodnced.  Is  never  a  de- 
fease affttlnst  a  eriminal  ebarse,  and  can 
never  palHate  or  reduce  the  grade  of  an  of- 
fense, nnlesa  It  Is  so  extreme  as  to  render 
Imposnible  some  specific  mental  condition 
which  Is  an  essential  element  of  theerimlnal 
act.  Mouney  v.  State.  S3  Ala.  419;  Ford 
V.  Htate.  71  Ala.  8%;  Morrison  v.  State,  84 
Ala.  405.4  South.  Rep.  402;  Fonvllle  v. 
State.  (Ala.)  8  South.  Rep.  688;  King  v. 
State,  (Ala.)  Id.  856. 

It  has  been  very  many  times  ruled  that 
the  action  of  trial  courts  in  overmllnfr  ap- 
plications for  new  trials  will  not  be  re- 
viewed In  his  court.  Trammell  v.  Vane,  62 
Ala.  301:  Tyree  v.  Parhara.  66  Aln.  434; 
Bedwell  v.Bedwe]l,77Ala.  587;  Johnson  v. 
State,  87  Ala.  89.6  South.  Rep.  400;  Cooper 
V.  State,  88  Ala.  107.  7  South  Rep.  47;  Dan- 
iels 7.  State,  88  Ala.  220,  7  South.  Rep.  887. 
Tb«  application  for  a  new  trial  being  de- 
□led.  It  was  reflled  as  a  motion  In  arrest 
of  Jadgmenr.  Tbis  motion  was  predicated 
on  f^cts  which  did  not  appear  of  record 
hi  the  court  below,  (except  with  resi>ect  to 
one  ortwo matters,  wblch  wehavealready 
coDfddered  In  nthw  connections  and  found 
to  InTolveuo  error.)  and  on  this  ground 
alone  was  properly  overruled.  Sparks 
V.  State,  50  Ala.  82;  Brown  v.  State.  52 
Ala.  846;  Blonnt  v.State,  49  Ata.381 ;  Coo- 
per T.  State,  88  Ala.  107.  7  South.  Rep.  47. 
There  is  no  error  In  the  record,  and  the 
Judgment  of  the  circuit  co*irt  is  affirmed. 

The  day  fixed  by  the  trial  court  for  the 
exeen  ttoo  of  the  sentence  p  rono  u  need 
^be  defendant  haying  passed.  It  Is 

[ 
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here  ordered  andad]udged  that  on  Friday* 

the  20tb  day  of  March,  1891,  the  sheriff  of 
Hale  county  will  execute  the  sentence  of 
the  law  by  hanging,  the  defendant,  the 
said  Tom  Walker,  by  the  neck  until  he  Is 
dead,  in  obedience  to  the  Judgment  and 
sentence  of  the  circuit  coart  of  Hale  coun- 
ty, as  liertf  n  affirmed. 


Statb  ez  rel.  Attoknst  Obnbbai.  t.  Pbn- 
BAOOU  A  A.  R.  Co. 

{Supreme  Court  ^  Florida.   M&rch  14,  1891.) 

BAiLROij>  CoMPANiBs— Hones  <Hr  Ratbs— Sorn- 
cisKCT— Co!(TBin«— RoLxs  ov  R&njtoin  Cou- 
snssiOH— SracuL  Ratbs— PosTxxo  Noricss. 
1.  Qeneral  rule  1,  adopted  by  the  railroad 
oommiwlon  September  23,  1889,  and  requiring 
each  railroad  company  to  post  in  a  cotMpicuons 
place,  and  keep  continoousiy  posted  In  each  of  its 
stations,  a  copy  of  the  sdiedule  of  its  freight  and 
passenger  rates,  revised  and  adopted  by  the  oom- 
mission for  the  ase  of  the  company,  rules  and 
r^ulstions,  official  classifications,  and  table  ot 
distances,  means  that  the  publication  shall  be  in 

&laoard  or  bill  form,  and  that  the  placards  shall 
s  so  attached  to  BfnnetbiDg  In  a  conspiououa 

filaoe  in  each  station  that  they  can  in  the  poeltloa 
D  which  they  are  placed,  or  without  being  re- 
moved, be  read  ooovealently  by  the  public,  and 
that  they  shall  be  kept  posted  In  this  manner 
continuously.  Nailing  op  by  one  comer  in  a  oon- 
sidoaoufl  place  In  a  station,  and  In  such  manner 
as  to  be  aoeeesible  to  every  one,  a  pamphlet  of 
about  11  tainted  pages,  ooetaining  the  rules  and 
regulations  governing  the  transportation  of  pas- 
sengers and  freight,  or  a  similar  pamphlet  con- 
taining the  dasaiflcMlons,  is  not  a  posting  wKb- 
in  the  meaning  of  the  rule,  taa  is  the  binding  of 
these  pamphlets  and  the  schedules  of  freight  and 
passenger  rates  together,  and  placing  them  con- 
spicuously upon  a  oousptouous  sheU  deak  in  the 
station  aceot's  otBoe,  such  a  posting. 

9.  Where  a  schedule  of  passenger  rates  la 
headed  "Peosaoola  and  Atlantic  Railroad  Ticket 
Rates, "  and  it  states  the  full  sum  charged  aa 
fare  from  each  station  to  any  other  station,  thai 
half  rates  will  be  chnr^^ed  for  children  between 
designated  ages,  traveling  mth  parents  or  guard- 
ian, and  that  no  charge  will  be  made  for  those 
under  a  apeolfled  agetravelinginthe  same  manp 
ner,  and  gives  the  extra  oharge  to  be  collected  of 
passengers  who  omit  to  purchase  tickets,  and  it 
Is  not  denied  that  the  charges  correspond  in 
amount  with  the  passenger  rates  revised  and 
adopted  by  the  railro^  commission  for  the  use  of 
the  company,  and  it  does  not  appear  that  passen- 
ger rates  have  ever  been  prest^Tlbed  or  adopted 
by  tlie  commission  in  any  other  form  for  the  oom- 

Eny,  the  schedule  will  be  sufBcient  as  to 
.  contents,  andtlie  company  cannot  be  required. 
In  a  proceeding  by  munaamiw,  to  state  In  such 
schedule  the  rate  per  mile,  or  the  distances  be- 
tween stations,  in  the  absence  of  any  law  or  any 
rule  of  the  oommission  requiring  lb. 

8.  Oeneral  rule  4,  adopted  by  the  railroad 
commission  September  33,  18Sd,  does  not  require 
that  the  schedule  of  passe ngor  rates  shall  state 
the  distances  between  stations. 

4.  A  table  which  does  not  of  Itself,  or  apon 
Its  face,  give  the  distance  between  any  two  sta- 
tions on  a  railroad.  Is  not  a  table  of  distances 
within  the  meaning  intended  by  general  rule  4  of 
the  railroad  commlaaion.  It  la  not  snfDolrat  if 
the  schedule  merely  supply  d^ila  for  computing 
these  distances  between  staticma. 

5.  The  fact  that  a  sohedale  of  passenger  rate* 
is  Id  two  parts,  or  on  two  cards  instead  of  one,  la 
not,  where  the  two  cards  maybe  posted  together, 
and,  so  posted,  read  as  one,  of  Itself  a  violation 
of  the  rule  requiring  the  schedule  to  be  posted. 

6.  In  the  absence  of  a  rule  of  the  railroad 
oommlBsion,  or  a  law,  j^eaoriblng  the  size  of  type 
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In  which  a  scbedole  of  passencsr  rate*  or  Uble 
of  diacances  shall  be  printed  postlnflr,  a  court 
cannot,  by  vumdamus,  direct  What  sim  type 
they  shall  be  printed  in. 

7.  Passenger  rule  0,  and  freight  rules  8  and 
11,  of  the  rules  adopted  by  the  railroad  commiS' 
•ion  September  23,  1889,  are  not  inapplicable  to 
the  Pensacola  ft  Atlantic  Railroad  Company. 
They  should  be  posted  as  other  rule*  applicable 
to  it. 

8.  Where  a  railroad  company  has,  under 
freight  rule  8  of  tlie  railroad  commission,  the 
right  to  make,  at  its  discretion,  special  rateii,  re- 
4aced  below  commlsaion  rates,  for  particular 
persons  and  places  for  temporary  use,  such 
special  rates  need  not  be  posted  under  the  require- 
ments of  general  rule  4  of  the  railroad  oommis- 
sioQ. 

0.  It  is  the  duty  of  railroad  companies  not 
only  to  post,  bnt  to  keep  cODtinuooaly  posted,  as 
provided  by  general  rule  4,  whatever  fdls  within 
Its  provisions.  Furnishing  tbe  posters  to  agents, 
with  instructions  to  post,  does  not  answer  the 
public  duty  Imposed  npon  the  craupanlea. 
iSyUabua  tyy  the  Court.) 

Application  for  writ  of  manflamv/t. 
WilliHiD  B.  Lnuiar.  Atty.  Gen.,  (or  the 
State.    William  A.  Blount,  For  defendant. 

Ranry,  C  J.  This  1b  a  proceeding  in 
niaDflamaa,  Iniititated  before  thin  court  In 
the  exercise  of  its  orif^lnal  JnrlRdlctlon. 

1.  Amoni?  the  rules  and  retfulatlone  pre* 
scribed  by  tlie  railroad  commlBBlon  le  otie 
adopted  September  28,  lf*sQ.  and  known  aa 
"Rule  4,**  whlchwaH  publUhedan  a  part  of 
"Clrcubir  No,  28,"  and  went  Into  effect  Oc- 
tober J5.  1S89,  and  reads  as  follows: 
"Each  railroad  company  shall  post  In  a 
coDsplcuouB  place,  oud  keep  the  same  con- 
tlnoously  poKted,  In  each  of  Its  stations,  a 
copy  of  thn  schedule  of  fielfcbt  and  pas- 
«enKer  rates  revised  and  adopted  fur  the 
nee  of  such  company  by  the  cunimlsslon, 
a  copy  or  alt  the  mleA  and  regulations 
prescribed  by  the  commission  fur  the  gov- 
erniiient  uf  the  tranHportatlon  of  (rei>?ht 
and  passenffers  applicable  to  Its  line  of 
road,  and  a  copy  of  the  tifflclal  classlflra- 
tion;  also  copies  of  uU  chanRes  made, 
whether  the  same  shall  be  made  by  such 
railroad  company  or  by  the  commlaslnn ; 
also  a  table  of  distances  between  each  sta- 
tion." 

On  the  16th  day  of  Derember.  1889.  the 
commlHsiou  iKBiied  "Circular  No.  24,"  ad- 
4lreHete(l,"Tothe  railroad  companies  dolnji 
boRtneiis  In  Florida,** In  which  It  is  stated 
and  called  to  the  attention  of  these  coni- 
pnnleH  that  the  commlHHioncre  hud  lately 
vislti'd  a  number  of  stations  and  officios, 
and  upon  inveatiRatlon  dlscovereil  that 
the  above  rule  hud  not  been  folly  complied 
with:  that  "at  no  place  were  the  rules 
and  rrfculattons  of  the  commission,  uor 
the  classification  of  frelfchts,  posted  os  the 
rules  'Hid  reRulntluns  prescrlberl  by  the 
cominlssion  direct.  In  fact  some  uf  the 
UKcntR  alleKed  that  rules  and  regulations 
embraced  in  circular  No.  23  had  not 
been  furniHhed  them  at  all.  In  most  caseu, 
but  not  all,  of  the  few  Instances  where 
ary  effort  was  made  to  do  so,  they  were 
iinnj?  on  a  nail,  In  a  i>amphlet  form.  This 
last  Is  not  a  posting,  and  Is  not  In  compli- 
ance with  the  ruleB.  They  shonld  he 
ported  as  are  the  freight  and  passenKer 
schedules,  in  placard  or  poster  form.  Sec- 
tion 6,  Railroad  Commission  Laws,  Tike 


schedoles  of  passenger  and  freight  rates 
were  found  to  have  been  posted  In  very 
few  Instances,  and  then  very  often  not  in 
a  conaplcaoas  place,  as  the  law  direct*. 
In  some  instances  they  were  said  to  have 
been  torn  do  wn,  bat  there  was  no  evidence 
of  any  eHort  to  replace  them,  and  thus  to 
keep  them  continuously  posted.  **  This 
circular  24  also  states  that  the  commis- 
sion have.  Instead  uf  rauIttplylnK  f  rnial 
urders,  adopted  It  as  a  means  of  calling 
the  attention  of  the  railroadcompanlee  to 
especially  the  posting,  and  that  after  Jan- 
uary 1. 1N90,  tlie  commlssfcnprs  will  rlfrit 
the  different  stations  and  offices  of  each 
railroad  dolnis  business  In  the  state,  and 
hope  to  find  that  this  suggestion  has 
prompted  the  careful  posting  in  the  man- 
ner indicated,  appropriately  In  the  freight 
and  ticket  uftlcf«,of  The  several  docninents 
refen<ed  to  in  general  mle  No.  4. 

The  complaint  wade  against  the  re- 
spondent, who  is  alleged  to  have  had  doe 
notice  of  such  rule  4,  and  of  the  subse- 
quent circular  24,  Is  as  follows: 

That  at  Its  station  at  Marlanna  the  re- 
spondent has  made  no  attempt  to  comply 
with  the  requirements  uf  said  rule,  and  at 
another  station,  Milton,  has  not  in  full 
complied  with  the  reqnirements  ot  the 
rule. 

That  at  other  Important  stations,  vis.. 
River  Junction.  Chlpley,  and  De  Funlak 
Springs,  and  at  all  other  stations  along 
the  line  of  Its  road  where  much  baslDess, 
passenger  and  freight,  is  being  done,  no 
pretense  Is  made  of  complying  with  the  re- 
quirements of  said  mle  4,  bat  the  company 
has  neglected  and  refased,  and  attll  neg- 
lects and  refaees,  to  post,  and  keep  con- 
tlouooBly  posted,  with  e:tceptloo8  stated. 
In  a  conspicuona  place  In  each  of  Its  sta- 
tions: 

(1 )  A  copy  of  the  schedule  of  freight  and 
passenger  rates  revised  and  adopted  for 
the  use  ot  this  company. 

(2)  A  copy  of  all  the  rules  and  regala- 
tfons  prescribed  by  the  commission  for 
the  government  of  the  transportation  of 
freight  and  pasacngera  applicable  tn  said 
line  of  road. 

(3)  A  copy  of  the  official  clasBldcatlon. 

(4)  Copies  of  all  changes,  whether  the 
same  sliall  be  made  by  the  railroad  com- 
pany or  thecommlfislun. 

(5)  A  table  of  distances  between  each 
station. 

That  in  many  cases  where  such  posting 
had  been  made  or  attempted,  It  has  been 
done  by  banging  In  the  office  at  the  sta- 
tions upon  fl  nail.  In  pamphlet  form :  that 
such  posting  shonld  be  done  In  placard 
or  poster  form,  for  the  convenience  and 
information  of  the  public. 

The  defendant  Hied  an  answer,  the  pur- 
port of  which  will  be  given  In  dtspofling 
of  the  several  nuestions  presented  for  de- 
cision. The  attorney  general  has  moved 
tostMke  out  the  answer,  and  for  a  per- 
emptory writ,  upon  the  ground  that  the 
same  discloses  the  fact  that  full  compli- 
ance has  not  been  made  to  the  alternative 
writ  of  mantlatnttB.Aad  that  the  answer  Is 
ar>fumentntlve,  uncertain, and  insnftlctent, 
and  dof»  not  state  facts  so  that  a  Judg- 
ment of  the  cr)nrt  can  be  had  thereon, 
which  motion  ■  nccompanied  by  a  statfr' 
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ment  of  points  erf  objection  to  the  anower.  j 

The  deficiencies  ot  the  answer  are  nut, 
oor  are  the  objections  stated  to  It,  encb 
as  call  for  the  exercise  ot  the  power  to 
fltrike  oat.  The  motion  to  strike  In  the 
Drew  OoRe,  19  Fla.  SOS.  was  as  to  imper- 
tinent and  surplus  matter  In  a  return  to 
a  peremptory  writ.  We  shall  treat  the 
motion  for  a  peremptory  writ  hh  a  demur- 
rer to  the  answer,  of  which  it  Is  the  eqmr- 
alent.   State  t.  Trustees,  W  Fla.  402. 

The  respondent,  declarlns  Its  purpose 
to  bare  been  to  comply  with  rale  4.  says 
in  ItH  answer  that  shortly  after  the  pro- 
mulKation  ot  the  rule  It  furnished  its 
af^euts  at  Its  several  Htatlons  with  the 
"placards,  posters,  and  papers"  herein- 
after mentioned,  with  InstructlonH  to 
post  and  keep  them  posted  couRplcuoas- 
1y  at  such  statluns.  and  that  it  Is  In- 
formed and  believes  that  they  were  so 
poHted  or  placarded  at  the  same  time,  and 
at  each  of  said  stations  except  at  RlTer 
Junction,  and  respondent  has  believed 
them  to  have  remained  consplcoously 
posted,  as  no  report  or  complaint  of  their 
absence  has  ever  been  made  to  It;  that, 
teellns:  and  bpllevlUR  that  it  had  complied 
with  the  rules  of  the  commission.  It  did 
not  in  any  wise  apply  to  itself  the  very 
Keneral  eiimplalnt  made  by  "nncular  24,^ 
and  Bays  It  has,  with  the  above  excep- 
tion, complied  fully  with  rnle4,  as  It  has 
understood  and  understands  it,  and  pro- 
ceeds to  show  how  it  has  done  so. 

2.  The  respondent  submits,  as  in  full 
compliance  with  rule  4,  a  copy  of  a  sched- 
ulenf  the  trelffbtrates  revised  and  adopted 
by  thecommissioD  for  the  use  of  respondent, 
the  same  being  in  the  form  of  a  card  or 
bill,  10  by  16  Inches,  and  copies  ot  5  com- 
modity tariff  sheets,  issue  by  respondent, 
and  which  are  stated  to  be  merely  the  np- 
pllcntion  to  particalar  commodities  of  tlie 
claaslflcation  and  rates  fixed  by  the  com- 
rolSMion.  copies  ot  which  schedule  und 
■heeta  the  answer  states  have  been  pla* 
carded.  The  attorney  general  admits 
tbat  If  ttais  schedule  Is  kept  coDHplcuously 
and  conllnnously  posted  In  the  statlon- 
hoaaes  of  respondent  it  will  be  a  suffleient 
compliance  with  thernles  and  regulations 
of  the  commissioners.  In  view  ot  this  ad- 
misflion,  and  the  fact  that  no  exception  is 
taken  to  the  commodity  sheets,  (nor,  we 
may  remark,  dn  they  aeem  to  suicffest 
any,)  tbe  answer  must  be  held  sufBclent 
as  to  posting  all  freight  rates  at  those 
atatlona  where  annb  scherlnle  and  sheets 
are  In  fact  kept  continuously  posted  in  a 
conspicuous  place. 

3.  Tbe  answer  exhibits  a  copy  ot  "pas- 
senger rates  revised  and  adopted  for  tbe 
usi*  of  respondent  by  tbe  commission, " 
whlcb  it  te  unred  is  a  compliance  with 
mie  4,  and  says  It  bas  been  "placarded, 
the  front  nt  one  copy  and  the  back  ot  a 
second  copy  being  nailed  or  posted  side 
by  side  so  as  to  form  one  copy."  The  an- 
swer alHo  states  that  "in  addition  there- 
to there  has  been  posted  a  large  placard, 
ahowing  the  rates  from  each  sttitlon  on 
tbe  road  ot  respondent  to  every  other  sta- 
tion thereon,  and  to  every  station  on  the 
LnnlflvIHe  ft  Nashville  Railroad." 

The  attorney  general  snggesta  that  a 
acbedale  of  passenger  rates  U  a  table 


I  showing  the  rate  per  mile  for  each  full 
passenger  tare,  and  that  to  post  this  there 
sfauuld  be  a  table  showing  tbe  fare  from 
each  station  to  any  other  station  on  the 
line  of  road;  that  tbe  freight  schedule, 
supra,  shows  the  sum  total  for  each  haul 
for  each  distance,  giving  the  distance  of 
each,  and  so  should  a  properly  construct* 
ed  passenger  schedule  or  tariff. 

It  is  true  that  the  schedule  of  passenger 
rates  does  not  expressly  state  the  rate  per 
mile  for  each  full  passenger  fare,  but  It  (to 
say  nothing  ot  the  allegations  as  to  the 
"lunee  placard")  does  show  the  fare  or 
fnli  charge  Irom  each  station  to  any  other 
station  on  the  road;  and  It  cannot  on 
these  pleadings  be  pretended  tnat  the 
charges  so  published  do  not  in  amount 
accord  with  the  passenger  rates  prescribed 
or  "revised  and  adopted"  hy  the  commis- 
sion for  the  use  uf  the  rrapondent,  or  that 

Eassenger  rates  tor  this  company  haveevar 
een  adopted  by  tbe  commissioners  In  any 
form  than  tbat  ot  the  full  charge  from 
each  station  to  any  other  shown  by  this 
schedule.  Besides  this,  as  we  understand 
the  BChedDle,  it  does  afford,  thmngh  the 
numbers  on  the  left  ot  the  names  of  sta- 
tions in  the  middle  column,  tbe  means  of 
ascertaining  the  distance  between  any  two 
stations  on  tbe  road,  and  thereby  enables 
anyone  to  cnmpnte  the  rate  per  mile  by 
dividing  any  given  charge  from  one  sta- 
tion to  another  by  tbe  distance  between 
such  stations;  but  ignoring  this  fact,  and 
the  further  fact  that  the  freight  schedule 
gives  only  charges  (per  hundred  punnds, 
barrel,  crate,  ton,  and  car-load)  tor  tbe 
distance  of  10  miles  or  less,  and  10  miles 
and  over  16,  and  for  certain  other  dis- 
tances, varying  from  each  other  at  least  6 
miles,  still  we  neither  find,  nor  have  been 
shown,  any  rule  or  regulation  ot  tbe  com- 
mission whlcb  prescribes  that  the  passen- 
ger schedules  shall  state  tbe  charge  per 
mile  or  give  tbe  distance  from  any  one  sta- 
tion to  the  other  stations.  Tbe  schedule 
presented  Is  headed  "Penaacola  and  At- 
lantic R.  R.  Ticket  Rates."  and  gives  the 
passenger  fare  from  each  station  to  every 
other  one,  states  that  half  rates  iv ill  be 
charged  tor  children  over  five  years  and 
un<]er  twelve  traveling  with  parent  or 
guardian,  and  that  no  charge  will  be 
made  tor  children  under  five  years  travel- 
ing under  similar  care,  tbe  extra  charge 
to  be  collected  when  passengers  have 
omitted  to  purchase  tickets,  as  well  as 
other  information  as  to  passenger  trunv- 
portation,  not  necessary  to  be  noticed 
here.  Even  disregarding  entirely  tbedatn 
it  seems  to  afford  for  ascertaining  dis- 
tances, it,  considering  its  contents,  Is  a 
schedule  ot  passenger  rates,  which  must 
be  held  sufficient  in  the  atuience  of  some 
authoritative  definition  of  law  or  a  rule 
or  regulation  ot  tbe  railroad  commission, 
or  some  custom  having  the  force  of  law, 
requiring  that  the  information  it  gives 
shall  be  in  a  different  form,  or  making  the 
statement  of  tbe  rate  per  mile  or  the  dis- 
tance between  stations  a  necessary  con- 
stituent of  such  schedules.  The  function 
of  the  writ  ot  mtMdamos  Is  to  compel  the 
performance  of  a  clear  and  specific  legal  du- 
ty, and  until  Bomecompetent authority  has 
made  it  the  clear  duty  of  tbe  respondent 
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to  UM  a  differCTt  form  of  srbednle,  orto 
Incurporute  the  Information  under  coneid- 
eratlon  in  such  sctaetlules.  It  cannot,  In 
tiite  proceeding,  be  reqalred  to  do  bo.  The 
contents  ol  the  acbednle  before  conati- 
tDte  in  sabatauce  a  pasaenger  schedule, 
givlnsc  the  fare  from  any  glreii  atation 
to  alt  other  atatlong.  In  the  only  form,  so 
far  aB  the  record  Informs  ua  or  we  can 
tor  the  pnrpoees  of  thlti  Iiearluf?  know,  in 
which  patMenger  ratps  have  ever  been 
adopted  for  the  defendant  by  the  commls- 
alun,  and  other  Information,  and,  being 
such,  the  tact  that  we  misht  think  the 
public  intereat  would  beadvance<l  by  Its 
being  In  a  different  form,  or  bavlnfc  ele- 
ments which  ithaBDot.doeanot  confer  any 
power  upon  this  coart.orchauKe  the  func- 
tion of  the  remedy  Invoked.  Rule  4  re- 
quires. It  la  true,  a  nepurate  table  of  dis- 
tances Detween  each  atation,  but  whether 
thla  provision  oi  the  rule  has  been  com- 
plied wltb  is  a  point  to  beeoDsidered  here- 
after. 

It  Is  also  objected  that  the  schedule  Is 
printed  in  type  of  too  email  a  si ec  to  In- 
form the  public,  in  the  hurry  incident  to 
travel,  of  Its  contents,  and  that  the  pas- 
senger rates  should  be  in  larRe  type,  tike 
the  copy  of  the  freight  scbedule.  The 
body  of  the  print  is  In  nonpareil  type. 
The  discretion  to  say  In  what  tyiw  the 
schedule  should  be  has  not  been  vested  in 
ns,  and,  until  the  railroad  commlHslon 
shall  have  prescribed  the  size  of  the  type 
and  flgures  to  be  URcd  by  this  or  any  rail- 
road for  the  purpose  In  question,  we  ere 
powerless  to  aid  them  in  a  proceeding  by 
manduttius,  the  function  of  which  ts  to  en- 
force the  performance  of  a  prescribed  legal 
duty,  but  not  to  prescribe  one;  lust  as  ne 
are  to  require  the  use  of  a  different  form  of 
schedule.  We  caunot  assume  functions 
belongiuf::  to  thecommlsslon,  or  other  func- 
tions or  departments  of  the  government. 

Theobjectton  that  thesvheilule  is  In  two 
parts,  likely  to  become  disengaged,  is  in 
Itself,  in  the  absence  of  a  requirement  that 
the  schedule  shall  be  on  a  single  card  or 
sheet  of  paper,  an  untenable  objection,  for 
If  the  two  cards  are  m  fact  kept  posted 
together  iu  a  conspicuous  place  In  each 
station  in  such  manner  that  the  two  can 
be  read  as  11  they  were  one  card  It  Is  sutfl- 
elent.  The  twti  thus  posted  up  in  a  rea- 
sonably secure  manner  would  stand  as 
long  asonecard.and  there  is  not  such  like- 
lihood of  their  becoming  dlsengafured  as  to 
make  this  use  of  two  cards  a  vlulatlon  of 
the  rule  as  it  stands.  The  record  does  not 
show  that  this  schedule  has  been  torn 
from  a  pamphlet. 

4.  The  anRwttr  also  states  that  the  rules 
and  regulations  for  the  government  of  the 
transportation  of  persons  and  property 
on  the  railroads  in  Florida  have  been 
"posted  In  the  pamphlet  form  In  which 
they  were  caaaed  to  be  printed  by  the  com- 
mission," and  a  copy  of  the  same  Is  an- 
nexed to  the  answer,  and  marked  "C.** 
"They,"  says  the  answer,  "were,  as  to 
freight,  in  a  large  part,  also  contained  in 
the  local  classlflcatlnn,  of  which  a  copy  is 
hereto  attached,  marked  'D,'  in  which  Is 
embodied  the  practical  application  of  very 
many  said  rules  to  the  claMt&catlon 
ol  fr^ht  contained  In  said  Exhibit  D.  In 


fact  ttae  said  Exhibit  D.  In  some  Instancea, 
contained  modifications  by  tbecommisBioa 
of  the  rules  containea  In  said  pamphlet, 
and  thert4ore  more  correctly  sets  forth 
the  regulation  of  the  commission  than 
did  the  rules  themeelTes."  "The  pasaen- 
ger  rules  were  not  only  posted  In  said 
pamphlet  *0,'  but  have  been  posted  In  the 
placard  showing  ticket  rates." 

The  exception  taken  on  tM'haif  of  the 
state  to  the  compliance  thus  attempted  to 
be  shown  by  respondent  is.  In  short,  tbat 
the  mlPS  and  regulations  are  necessarllyr 
and  as  they  explain  themselves,  applica- 
ble to  each  railroad  in  the  state,  and 
that  they  should  be  printed  and  posted  In 
placard  form,  they  being  few  in  number 
and  easily  printed  In  good-slsed  type  upon 
a  moderate-dsed  poster;  that  the  com- 
misolon  Is  not  required  to  do  more  than 
Inform  the  respondent  of  the  rules  and 
regulattons,  and  any  snbsequent  roodltl- 
eatlon  of  tbesame;  and  that  tacklngthem 
up  In  the  offices  In  the  pamphlet  form  tn 
which  they  were  caused  to  be  printed  by 
the  commission.  Is  only  apretense  of  post- 
ing. 

The  printed  pamphlet,  C,  of  "Rules  and 
regulations  governing  the  transportatloD 
of  passengers  and  frHghtson  therallroads 
In  Florida,  prescribed  by  the  railroad  com- 
missioners," is  the  entire  "(Srenlar  Mo. 
28,"  previODsly  referred  to  in  this  opinion, 
and  it  purports  to  have  been  issued  iSep- 
tember  28,  It^.  by  the  railroad  comrale- 
sion,  by  an  order  which  is  as  follows: 
"The  following  rules  and  regulations  are 
prescribed  for  thegovemmentofthetranH- 
portation  of  persons  and  property  by  tbe 
railroad  companies  doing  business  wholly 
or  in  part  within  tbe  state  of  Florida, 
and  all  others  conflicting  therewith  being 
hereby  repealed."  It  contains  8tt  rnle«, 
covering  about  11  pages,  printed  In  long 
primer  type,  and  the  print  occupying  on 
each  page  an  average  space  of  lachea 
long,  by  3V  Inches  wide,  and  has  a  cover 
upon  which  is  printed  the  words  first 
quoted  in  tbls  paragraph. 

The  parpose  of  rule  4  In  requiring  these 
rales  and  regulations  to  be  kept  posted  in 
a  conspicuous  place  In  each  station  is  that 
the  public  may  see  and  read,  and  thereby 
Inform  themselves  of  the  contents  of  tbe 
same.  The  word  "post"  Is  defined  (>y 
Webster  as  meaning  "tn  attach  to  a  sign- 
post, or  other  usual  place  of  affixing  pob- 
llc  notices;"  and  he  defines  the  word 
"poster"  as  "a  large  bill  posted  for  adver- 
tising." The  meaning  of  the  word  "post- 
ed, "  us  used  in  rule  4,  Is  that  the  rules  and 
regulations  should  be  advertised  In  tbe 
form  of  a  poster  In  the  railroad  stations ; 
or,  In  other  words,  tbat,  printed  In  bill 
or  placard  form,  they  shall  be  so  attached 
tn  something  in  a  consplcnoos  place  In  tbe 
stations  that  they  can,  In  the  position  in 
which  they  are  placed  or  without  being 
removed,  be  read  conveniently  by  the  pub  - 
lie.  This  la  the  usual  and  ordinary  mean- 
ing of  the  term  "  posted, "  as  we  see  it  man- 
ifested dally  in  the  posting  of  notices  like 
those  of  sale,  or  against  trespasses,  as 
well  as  other  kinds.  No  other  eonstmo- 
tion  can  be  given  it  without  straining  Its 
ordinarily  understood  meaning,  nor  doea 
any  other  meaning  ao  well  lolilll  tbe  pur- 
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pone  and  iDtent  of  rale  4,  that  these  rules 
and  n>£alatlona  ataould  bp  exhibited  In  the 
places  BtateU  (ur  the  InformAtion  and  bea- 
eDt  of  the  pnblic.  We  do  not  tbiak  the 
purpose  of  the  act.  that  these  roles  and 
reflations  shoald  be  posted,  Is  met  by  the 
use  o(  a  pamphlet.  Suc.i  d  pablicattun 
dove  not  come  up  to  the  Idea  ordinarily 
coDveypd  by  the  expression  of  the  rule.  A. 
pamphlet  Is  not  th-  form  In  which  notices 
are  ordinarily  puated.  We  are  satisfied 
that  If  a  carid  contalninff  these  roles  and 
resrulatlona  should  be  kept  hang  upou  a 
nali  Id  a  conspicuous  place  la  the  railroad 
station,  and  In  such  position  that  while 
su  bjnf;  up  ii  could  be  read  with  rponon- 
able  eonvePieDce  by  the  public,  the  rule 
irould  be  compiled  with;  but  we  do  not 
think  thefaj:t  that  copies  of  this  pamphlet 
have  been  nailed  to  the  upper  left-hand 
corner  in  such  manner  that  they  are  ac- 
cessible to  every  one  is  a  compliance  with 
it.  This,  lo  oar  opinion,  Ip  the  meaninjc 
and  effect  of  rule  4,  independent  of  the  clr- 
eolar  of  Pi'cember  16, 1889,  and  of  course 
then'  is  nulhlng  in  that  paper  that  can  be 
eouBtraed  to  deprive  the  rule  of  such 
iDpauing. 

The  local  classification,  Exhibit  D,  men- 
tioned In  this  connection,  is  also  in  pam- 
phlet form,  and  for  the  same  roHSon  Is  in- 
8Uffic*ent,  In  so  far  as  It  is  relied  upon  as  a 
poMtiii}^  of  any  part  or  modification  of  the 
rolcH  and  regulations. 

"  Very  many  of  the  rules  prescribed  by  the 
commission,  for  example,  passenj^r  rule 
6.  freight  rule  3,  freight  rule  11,"  etc.,  says 
the  answer, "  are  mere  restiietions  npun 
railroads,  and  In  the  opinion  of  the  re- 
spondent are  not  required  to  be  posted; 
but,  leaTlng  them  for  respondent  to  deter- 
mine what  are  applicable  to  It.  the  re- 
sp«>adent  submits  that  before  It  can  be 
held  to  be  in  fault  in  any  wise  the  particu- 
lar rate  to  be  posted  should  be  specified  by 
the  commlssioo  or  the  court." 

We  fall  tu  see  that  either  passenirer  rule 
6  or  freight  rules  8  and  11  are  not  required 
to  he  posted.  They  are  as  follows: 

"Rale  6.  A  railroad  company  shall  not 
be  prevented  from  the  free  carriaee  of  des- 
titute or  homeless  persons  transported  by 
charitable  eocietiee  and  the  necessary 
BKents employed  iu  sucb  transportation; 
or  from  the  issuance  of  mileage,  excnrslon, 
eommatation.  or  round-trip  passenger 
tickets;  or  from  giving  reduced  rates  to 
ministers  of  religion:  or  from  giving  tree 
carriage  to  their  own  officers  and  em- 
ployes; or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies 
fmni  exchanging  passes  or  tickets  with 
other  railroad  companim  for  their  offlcers 
andemployes;  or  free  carriage  or  reduced 
rates  to  persons  In  charge  of  llve-etock 
•bipped  from  the  point  of  shipment  to  des- 
tination and  return;  or  from  Issuing  soc- 
ond-elass  tickets,  for  the  holders  of  which 
•ecoDd-class  tickets  so  issued  second-class 
accommodations  shall  be  furnished;  or 
hrum  granting  reduced  rates  to  immi- 
grants, or  immigration  agents,  or  persons 
going  to  or  retaming  from  any  place  of 
mvettng  within  this  state,  of  any  agricult- 
ural, mechanical,  Industrial,  educational, 
rrilfcions.  ur  frnlt  and  vegetable  growera' 
aasoclatlon  or  convention,  who  are  direct- 


ly connected  with  or  Interested  la  the  ob- 
jects of  said  association  or  convention." 

"Bule  S.  The  rates  epeclfled  or  hereafter 
to  be  allowed  for  common  brick,  bone, 
lumber,  shingles,  laths,  staves,  rough 
stone,  empty  barrels,  com  In  the  ear,  mrf- 
OUB  by  the  car-load,  straw,  shucks,  fod- 
der, tan-bark,  sawdust,  bonsehold  goods, 
mosH,  palmetto  leaves  and  heads,  are 
maximum  rates,  but  the  railroads  are  left 
free  to  reduce  the  same  at  discretion,  and 
all  such  rates  are  exempt  from  the  opera- 
tion of  rule  2.  Any  complaint  as  to  such 
rates  will,  upon  presentation,  be  consid- 
ered.  No  rates  have  been  prescribed  tor 
articles  in  the  classltlcntlon  designated  by 
the  letter  8.  Such  ai-tlclcB  are  aabject  to 
special  contract.  .  The  commission  will  en- 
tertain complaints  of  excessive  charges  for 
the  transportation  of  such  articles  In  all 
cases  except  where  the  price  charged  was 
according  to  contract  between  shipper 
and  carrier." 

"Bulell.  Railroad  companies  shall  not 
be  presented  from  the  carriage,  storage, 
or  the  hauling  of  property,  free,  or  at  re* 
duced  rates,  for  charitable  purposes,  or  to 
or  from  fairs  and  expositions  for  exblbl- 
tion  thereat. " 

In  view  of  the  commission's  order  of 
September  28, 1K89.  adopting  the  rules.  It 
certainly  cannot  he  said  ol  any  one  of 
these  rules  that  It  baa  not  been  specified 
by  the  commission  as  "appltcable"  to  re- 
spondent, nor  do  we  perceive  tliat  either 
of  them  isnot  "applicable"  to  the  respond- 
ent, or  is  of  a  character  that  its  publica- 
tion does  not  materially  concern  the  pob- 
lie.  No  other  rule  is  designated  by  the  re- 
spondent as  Inapplicable  to  tt,  and  until 
such  designation  Is  attempted  we  must 
presume  that  the  commlsKioners  have  not 
burdened  the  respondent  with  something 
In  which  it  can  have  no  concern  whatever. 

6.  Exliibit  D,  referred  to  above.  Is  la 
form  a  pamphlet  of  10  pages,  and  it  is  en- 
titled "Louisville  and  Nashville  Railroad 
Go.  Local  clasBlflcatlon,  (8.  R.  &  As- 
sociation, with  exceptions  as  noted.)  No. 
5.  Taking  effect  November  10,  1890.  Su- 
perseding classification  No.  4,  and  supple- 
ment." The  answer  also  designates  this 
as  the  official  clnBsiflcatlon  adopted  by 
the  commission,  and  avers  that  this  classt- 
ficatinn  has  been  approved  by  the  com- 
mission and  adopted  by  the  respondent, 
and  that  therehnvebeen  no  changes  made 
by  the  commission  or  by  the  respondent 
in  the  rates  set  forth  in  this  exhibit  appli- 
cable to  the  whole  line  of  respondent's 
road,  and  that  the  copies  of  this  pamphlet 
have  been  nailed  to  the  npper  left-hand 
corner  tn  such  manner  as  to  be  accessible 
to  every  one. 

In  view  of  the  allegations  of  the  answer 
as  to  this  exhibit,  wlilch  allegations  have 
to  be  taken  as  admitted  by  thestateon  this 
hearing,  such  exhibit  must  be  recognised 
as  being  the  admitted  or  proper  official 
classlflcatlon  to  be  posted  by  d^endant 
under  rule  4,  as  we  have  heretofore  defined 
the  term,  which  definition  Is  not  met  by 
nailing  up  this  pamphlet.  The  fact  that 
the  exhibit  was  approved  by  the  e^immls- 
slon  does  not  relieve  the  respondeat  from 
posting  It.  This  allegation  as  to  approv- 
al Is  to  be  taken  as  meaning  merely  tha 

Digitized  by  Google 


94 


SOUTHEBN  BBPOBTBB,yoL.  9. 


(Fla. 


aiiproTal  ol  the  actual  clasMlfleatton  ol 
Imght  as  represented  by  tbe  schedule, 
and  not  of  the  exhibit  as  a  form  for  poat- 
Ing  under  role  4.  The  lanKoa^  of  tbe  an- 
swer la  not  broad  enough  to  cuver  the  lat- 
ter Idea,  or  to  set  up  an  estoppel  agdluBt 
the  cuinralsslon. 

It  Is  said  that  the  commission  has  never 
ruled  that  a  nnlllng  or  faamclug  up  ot  this 
elDBBltt<;atlon  In  book  form  was  a  posting, 
but,  on  the  contrary,  (circular  24.)  that  it 
was  not  a  posting;  but  that  they  have 
said  that  If  It  was  thus  placed  in  a'con- 
splcuouB  place,  and  kept  there  In  each  sta- 
tion, they  would  conslUerit  a  compliance 
with  tbe  spirit  of  tbe  law,  and  would  not 
Interfere  unless  complaint  was  made,  in 
which  event  they  would  insist  upon  the 
placard  form.  Whetber  or  not  there 
wonld  have  been  a  waiver  by  tbe  commis- 
sion of  tbe  requirement  of  rule  4  If  tbe  rail- 
road company  bad  accordingly  kept  this 
pamphlet  BO  placed  In  a  cunspicunns  place 
in  its  station  it  is  unnecessary  fur  us  to 
decide,  as  tbe  record  falls  to  show  that  It 
has  dune  so.  In  the  presence  of  rale  4,  and 
the  exposition  of  it  made  by  the  circular 
ol  Decemlier  16, 1889,  we  could  bardly  en- 
force a  compliance  by  tbe  company  with 
what  it  seems  tbe  commissioners  would, 
Ic  tbe  absence  of  complaint,  have  regard- 
ed as  a  compliance  with  the  spirit  of  the 
law. 

Bespondent  claims,  under  freight  rale  3, 
the  right  to  make,  at  Its  discretion,  special 
rates,  reduced  below  coramiaslon  rates, 
for  particular  persons  and  places  for  tem- 
poniry  use.  which  special  rates,  it  snys. 
nave  In  almost  every  instance  related  to 
lumber.  These  special  rates,  tbe  answer 
admits,  have  not  been  posted,  and  fur  the 
reason  the  respondent  has  not  believed 
that  the  rule  required  them  to  be.  No 
question  Is  made  by  the  state  as  to  the 
liKbt  of  tbe  respondent  to  make  the  spe- 
cial rates  it  may  have  In  fact  made,  and 
aHHuming,  as  such  rule  3  seems  tu  con- 
cede, thut  the  respondent  has,  as  to  the 
articles  named  In  that  rule,  tbe  right  to 
make,  at  its  discretion,  special  rates  for 
partlcuinr  persons  and  places  for  tempo- 
rary uHe,  we  do  not  perceive  that  their 
publication  or  posting  falls  wltbln  rule  4. 
which  requires  tbe  posting;  of  only  the 
schedules  of  freight  and  passenger  rates 
**  revised  and  adopted  for  the  use  of  such 
company  by  the  commission." 

6.  To  the  complaint  that  no  proper  table 
of  distance  has  been  posted  in  obedience 
to  tbe  requirement  of  tbe  rule  for  the  post- 
ing of  a  table  of  distances  tbe  passenger- 
rate  schedule  discussed  in  tbe  third  sub- 
division of  this  opinion  is  offered  tiy  the 
i-espondent  as  a  full  compliance  with  such 
requirement.  This  schedule  does  not  or 
Itself,  or  upon  Its  face,  give  tbe  distances 
between  any  two  stations,  and  this  is 
sufficient  reason  for  holding  It  not  to  be  a 
table  ot  distances.  Though  It  furnishes 
data  from  which  these  distances,  as  we  an- 
derstand  sucb  data,  may  be  computed,  the 
distances  are  not  stated  In  the  schedule. 
It  Is  not  In  Itself  a  table  of  instances. 

What  bus  been  said  above  as  to  the  size 
of  the  type  or  print  of  this  schedule  is 
tqaally  applicable  to  the  same  objection 


when  made  to  It  as  a  table  all  distances. 

7.  Considering  the  conclusions  an- 
nounced above  as  to  posting,  it  is  bardly 
necessary  for  us  to  say  thut  binding  tbe 
papers,  posters,  and  placards  together, 
and  placing  them  "conspicuously  upon  a 
conspicuous  shelf  desk,"  as  has  been  done 
In  tbe  Marlunna  station.  Is  not  a  posting 
within  the  meaning  and  Intent  of  the  rule, 
even  though  it  be,  as  all^i^  In  tbe  an- 
swer, the  desk  In  thestatlon  agent's  office, 
where  all  persons  must  come  who  have 
business  with  the  defendant  company,  and 
all  such  persons  and  the  public  have  and 
exercise  full  and  free  access  to  such  papers 
without  tbe  Intervention  of  the  agent  or 
any  other  person  connected  with  tbe  de- 
fendant, unless  sacb  Intervention  be  re- 
quested by  the  person  desirous  ot  making 
an  Investigation  of  rates  or  other  mat- 
ters. 

8.  Of  the  statement  In  the  answer  that 
it  would  cause  great  expense  tu  defendant 
to  require  all  the  papers  submitted  with 
tbe  answer  tu  be  put  into  placard  form 
and  placarded,  and  necessitate,  in  many 
cases,  an  Increase  of  wall  space  on  which 
to  placard  them  and  the  poster  required 
for  business  In  connection  with  roads  out 
of  tbe  state  of  Florida,  and  would  serve 
no  good  purpose  tu  tbe  public,  we  need 
only  Buy  that  tbe  conclusion  ns  tu  the  pur- 
pose to  be  served  by  such  posting  is  but 
the  expression  of  an  opinion,  and  tbe  gen- 
eral statement  tbnttbe  posting  in  placard 
form  will  cause  great  ex  peuse,  or  necessi- 
tate an  increase  in  wall  space,  cannot  be 
regarded  as  sutflciait  to  put  In  question 
tbe  reasunablenesH  of  the  rule  requlrinff 
sucb  posting. 

9.  Ot  course,  the  duty  of  tbe  defendant 
under  rule  4  Is  not  only  to  pust  In  a  con- 
spicuous place  in  each  station  everything 
within  tbe  requirements  of  the  rule,  bnt 
alsu  to  "keep  the  same  continuously  post- 
ed." There  can  be  no  misunderstanding 
as  to  the  effect  of  this  requirement,  or 
where  the  obligation  ot  performance  rests, 
and  a  return  which  should  show  no  fur- 
ther compliance  by  a  railroad  cofnpany 
with  his  feature  ot  the  rolethan  a  delivery 
to  the  station  agents  uf  posters,  even  of 
tbe  most  satisfactory  form,  with  Instrac- 
tions  to  post  and  keep  them  continuously 
posted  in  a  conspicuous  place  in  tbe  sta- 
tions, and  that  It  is  Informed  and  believes 
that  they  were  so  placarded  and  posted 
at  the  same  time,  would  necessarily  be  In- 
sufficient.  It  Is  the  duty  of  tbe  company 
both  to  post  and  to  keep  tbemcontinuoos- 
ly  posted,  and  the  answer  falls  to  show  a 
performance  of  this  duty  at  any  station, 
even  wrtlving  In  tbls  cunnectiun  the  de- 
ficiencies In  the  form  ot  someuf  the  papers. 

The  relator  is  entitled  to  a  peremptory 
writ,  and  judgment  will  now  be  entered 
accordingly;  but  as  the  respondent  has 
expfvssly  declared  In  its  answer  its  pur- 
pose tu  comply  with  our  views  as  soon  as 
they  shall  be  Indicated,  no  peremptory 
writ  will  be  Issued  by  tbe  clerk  on  sucb 
Judgment  except  and  until  the  relators. by 
tbe  attorney  ireneral,  or  other  autborixed 
attorney,  shall  file  a  prtecipe  requiring  It. 
whereupon  It  shall  be  Issued  by  the  clerk 
without  further  order. 
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SocGesaloD  ol  Wku.   (No.  10,731.) 

(Aaprems  Court  of  LotntgUina.  April  18, 18BL 
A  La.  Aon.) 

▲DifnnsTRi.Tio]i  or  StrooEBsioir— Cuun  agaumt 

ApFUCAXT  —  ArFOIKTHEHT  —  DlSCHETlON  OT 
COCKT. 

1.  Donbttal  olaimi  against  an  appllcaot  for 
the  administratioii  of  amoceasloo  are  usofBcleat 
to  exclude  him,  imrtlcularly  where  be  raises 
counter-pretensions  for  a  like  or  larger  amonnt 
against  the  deceased,  and  enjoys  a  good  cbarac- 
ter  and  the  oou&denoe  of  the  opponent. 

8.  12  he  be  liable,  and  fails  to  charge  himself 
witb  the  debt  when  he  shall  flle  an  account,  on 
an  opposition  by  the  parties  concerned,  duly 
prored,  the  court  will  have  yawer  to  bold  him. 

S.  The  exercise  of  discretion,  in  such  matters, 
tty  the  probate  judge  will  not  be  lightly  inter- 
fered with  by  the  appellate  court. 

4.  In  the  absence  of  a  joinder  in  the  appeal, 
or  of  a  prayer  to  amend  In  this  court,  by  an  ap- 
pellee, the  judgment  appealed  from,  as  to  him, 
most  rem^n  nudlstorhea. 
{SyUabu*  bv  tha  Court.) 

Appeal  from  clvM  district  court,  parish 
ofUrleans;  Ei.l.18,  Judfce. 

Ileory  L.  LuMaroB  aud  O.  A.  Breanxt  tor 
appellflnt. 

Of  two  heirs  seeking  the  admin latratlon 
of  a  BuccesBlon,  tae  who  has  no  accounting 
to  make  to  the  officer  appointed  should  be 
selected.  Civil  Code.  art.  104S;  Succession 
of  Cballer,  89  La.  Ann.  BOS.  I  tSoutb.  Rep. 
820;  Liudnar  v.  (juldenbaaer,  4  Lu.  144. 

Bdotsft  A  TitcbOt  lor  appellee. 

(1)  When  two  beneficiary  heirs  are  con- 
testants for  the  administratorship  of  the 
ancestor's  saccesRlon,  In  the  choice  of  the 
admlnlstrutor  a  large  discretion  Is  vested 
lu  thejuiige  who  makes  the  appointment, 
and,  unletis  mauifcHtly  wrong,  bis  conclu- 
alon  will  not  be  disturbed.  Succession  of 
rbaler.  89  La.  Ann.  508. 1  South.  Uep.  K20: 
Sncceaalon  ol  Galnts.  42  La.  Ann.  699,  7 
South.  Rep.  7a4;  Saceeaslun  of  Hnie.23La. 
Ann.  401. 

(2)  An  act  ol  piety  orhnmanlty  towards 
one's  relations  Is  not  considered  an  ac- 
ceptance of  a  succession.  It  Is  not,  there- 
lure,  an  acceptance  to  take  care  of  thebur 
lal  of  the  deceased,  or  to  pay  the  taneral 
expeuses.   Civil  Code.  art.  lUOl. 

(3)  The  member  of  a  mutual  benefit  so- 
eiety,  aucb  as  the  American  Legion  of 
Honor  or  Knights  ol  Pythias,  has  under 
his  contract  no  Interest  in  the  benefit,  but 
simply  the  naked  power  to  appoint  some 
one  to  receive  it.  The  proceeds  of  such 
benefit  certificates  are  not  to  tie  cluttsed 
among  the  assets  to  be  returned  by  an  Bd> 
minlstrator  In  his  Inroitory.  Bac.  Ben. 
Soc  i  2»7,  and  authorities  cited. 

Brrmddbe,  G.  J.  This  Is  a  eonteat  for 
the  adminlstrationotthlssuccesslon.  The 
pabllc  administrator  first  sought  the  ap- 
pointment. He  was  oppuoed  by  Ferdi- 
nand Wels.  These  two  met  opposition 
from  Louis  Weia,  who  urged  hie  own  dp- 
pointmeiit,  by  preference.  The  district 
jDdge,  alter  hearing,  appointed  Ferdinand 
Wels,  dismissing  the  petition  ol  the  public 
administrator  and  the  opposition  of  IjuuIb 
Wels.  The  latter  appeals,  and  the  public 
administrator  does  not  join,  or  auk  an 
amendment  ol  the  Judgment,  which,  as 
to  him.  must  remain  undisturbed.  Fer- 


dinand and  Lonla  Wels  are  the  brothers 
of  the  deceased. 

The  main  ground  on  which  the  appel- 
lant relies  to  defeat  the  pretensions  (rf 
Ferdinand  Wels  is  that  he  Is  a  debtor  ot 
the  estate.  It  appears  that  the  deceased 
actually  left  only  in  cash,  and  f  ^67  in 
a  note;  the  inventory,  however,  showing 
claims  amounting  to  upwards  ot  910,000 
against  Ferdinand  Wets,  for  aa  much  col- 
lected by  him,  as  the  amount  of  life  Insur- 
ance policies.  Those  claims  were  Inserted 
lu  the  Inventory  made  at  the  instance  of 
the  public  administrator,  but  which  is  not 
signed  by  Ferdinand  Wels,  who.  far  from 
admitting  a  liability,  claims  that  his 
brother  died  owing  him  as  much,  and 
more. 

It  seems  that  Ferdinand  Wels  enjoys  the 
confidence  ol  Louis  Wels  and  of  their  sis- 
ter, and  that  it  Isat  their  Instance  that  he 
Intermeddled  witb  the  affairs  ot  the  estate 
to  some  extent.  He  Is  perfectly  reliable, 
can  give  a  good  bond,  and  If  it  be  trde 
that  he  Is  Indebted  to  the  estate,  and  fulls 
to  charge  himself  with  the  debt,  wheu  he 
shall  file  nn  account  on  an  opposition  the 
court  will  have  power  to  hold  him.tthtmid 
the  proof  warrant.  We  think  the  district 
Judge  exercised  a  sound  discretion  in  ap- 
pointing Ferdinand  Wels.  Judgment  u- 
flrmed. 


DURBRIDOE  T.CROWLB7  et  »1.   (No.  10,734.) 

(Supreme  Cowt  of  Loulaifona.  April  18, 189L 

«t  La.  Ann  1 

JoiJTDBR  or  Actions— CoNSiBTENT  Deuakds. 

1.  A  BQit  should  uot  be  dismissed  for  Inooo- 
sistenoT  and  improper  oumaiatton  of  causes  of 
action  in  having  cumulated  an  action  of  partition 
with  a  petitory  action. 

2.  Demands  not  InoonvlsceDt  may  be  brought 
la  one  petilion,  when  between  the  samo  persons 
In  the  same  capacity,  and  not  contrary  to  each 
other,  both  as  to  the  caase  of  action  prayed  for 
and  toe  relief. 

(Syllabm  Ijy  the  Cowtt.) 

Appeal  from  district  court,  pariah  of 
Plaquemliius:  Livaudais,  Judge. 

Oto.  C.  Wulstip,  for  appellant. 

Circuity  of  action  aud  multiplicity  of 
suits  should  be  avoided. 

"  It  the  plaintiff  has  several  censes  of  ac- 
tion tending  to  the  same  conclusion,  not 
contrary  to  nor  exclusive  ol  each  other, 
tbongh  they  arise  from  different  con- 
tracts, he  may  cumulate  and  bring  them 
In  the  Hsme  suit."   Code  Pruc.  art. 

"There  is  no  Inconsistency  In  coupling 
fals  demand  of  a  petitory  character  with 
that  tor  a  partition,  and  thereby  avoid- 
iuK  a  mnttliilldty  ot  salts.  **  Monis  t.  La* 
laurie.  84  La.  Ann.  204. 

Henry  chlapella,  lor  warrantor,  appel- 
lee. DroUa  A  AuguattnyiQT  Crowley  and 
others,  appellees. 

Code  Prtic.  arts.  14R-162;  Code  Prac.art. 
43  et  seq.;  Rev.  Civil  Code.  arts.  12K9  et 
seq..  1304,  1308.  1309  ;  2  Bonjean,  Tralt4 
des  Actions,  pp.  244.  248  ;  2  Urt.  luHt.  p. 
683  ;  4  Potb.  Pand.  pp.fi85,  f>8»,651;  Mor. 
ris  T.  Lnlaurle.  M  La.  Ann.  204;  McCall  r. 
Irion,  40  La.  Aun.  6!M),  4  South.  Rep.  S.59; 
Leblanc  v.  Bobertsuo.  41  La.  Ann.  lUiil,  & 
South.  Bep.  720;  Trop.  Presurip.  §$  248» 
344. 
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Brkaqx.  J.  Plaintiff  Bueti  to  recoTer 
4jne-fuurtli  of  a  tract  of  land  and  Improre- 
niuntB  situated  In  the  parish  of  St.  Ber- 
nan).  She  alleRea  that  this  property  was 
acquired  liy  lier  late  father.  Willlaiu  Dur- 
bridRO,  during  the  existent"!  of  the  coia- 
muDlty  which  existed  between  him  and 
tier  mother,  who  died  In  the  city  ol  New 
OrlPaus  in  1867.  That  there  were  three 
«hlldren.  Issues  of  the  niarrlaKe-  One  of 
these  children  Is  deceased, another  Is  made 
defendant  In  this  suit,  and  the  third  Is  pe- 
titioner. That  this  proi>erty  was  sold  at 
eheriff's  sale  in  execution  of  a  JudKineut 
against  William  DurbridRe  indlviduully 
for  a  debt  contracted  after  thedeath  of  his 
wife.  aithnuKta  one-half  was  the  property 
of  her  heirs,  of  which  she.  as  an  heir, 
claims  her  share.  That  since  this  sale  was 
made  several  conveyances  have  been  made 
of  the  whole  property ;  the  last  tu  Buiiert 
M.  Flautt  and  Charlea  H.  Crowley.  That 
the  latter  and  the  heirs  of  the  former  are 
in  poss^lon,  and  clatm  to  be  ownera. 
^he  allpfces  her  riicbt  to  a  partition  and  to 
«  division  of  the  nndlvldetl  one>fourth  In- 
iierited  from  her  mother  and  sister. 
That  the  property  cannot  be  divided  In 
kind,  and  a  sale  Is  neceHsary.  She  clainjs 
rent  on  her  part  from  judicial  demand, 
and  to  be  recofcnized  as  an  lieir  of  her 
mother  and  sister.  She  prays  for  a  Jndi^ 
raent  recognlzInK  these  rights,  and  to  be 
(ilaced  In  possession  as  an  heir.  She  also 
pruysfora  partition.  Thedefendaots  filed 
eeparate  answers,  denying  plalutlU's  al- 
legations, and  plead  that  they  are  pur- 
cliasera,  and  have  had  continuous  and  un- 
interrupted poKsession  since  more  than  10 

Sears.  They  also  plead  prescrlptluu,  and 
aveclted  their  vendor  In  warranty.  Pre- 
scription cuts  no  figure  In  this  appeal,  as 
the  snlt  was  dismissed  solely  on  the  plea 
cf  Illegal  cnwnlation  of  dnmands.  The 
varrantor  excepts  to  plaintiff's  action, 
also  to  thecollln  warranty,  on  dlffprent 
grounds,  which  wo  summarize  as  follows, 
viz.:  That  a  suit  cannot  be  maintained 
for  a  partition  when  the  defendants  claim 
to  he  sole  ownera  under  title  translative 
4)f  property;  In  other  words,  that  an  ac- 
tion of  partition  cannot  be  camulated 
with  a  petitory  action  aud  a  claim  for 
rent.  The  exception  was  maintained. 
From  the  Judgment  of  dlsmlBsal  plaintiff 
prosecutes  this  appeal. 

The  Code  of  Practice  provides  that  de- 
cnands  nut  inconsistent  may  bebrought  in 
the  same  petition.  Articles  149,  l&l,  Code 
Prnc. 

The  Judicial  interpretations  of  these  a r- 
tides  maintain  thecjraulatlon  of  demands 
when  they  are  between  the  same  persona 
in  the  same  capacity,  and  are  not  contra- 
ry to  each  other,  both  as  to  the  cause  of 
action  prayed  lor  and  tbo  relief.  In  the 
•case  at  bar  the  causes  of  action  tsnd  to 
the  same  conclusion.  The  petitory  action 
to  recover  an  undivided  Interest  is  a  step 
in  thp  direction  of  a  partition,  which  may 
be  Immediately  followed  by  a  partition. 
In  the  case  of  Heirs  of  Davis  v.  Elkins, 
0  La.  147,  it  was  held  that "  a  partition 
mlglit  perhaps  have  been  decreed  in  the 
flame  suit,  accorrllng  to  the  prayer  of  the 
fietttlon."  It  seems  to  be  apprehended 
that  this  cumulation  may  prove  prejudi- 


cial to  tlie  defense;  that  questions  relat- 
ing to  prpscriptioQ  may  arise  which  will 
be  confusing  if  cumulation  of  these  actions 
be  made.  The  following  extract  from 
the  decision  Just  quoted  meets  the  sug- 
gested difficulties:  "But  simply  stating 
tfaeuiselvps  as  owners  In  common  with  the 
defendants  cannot  preclude  the  latter  from 
disputing  the  rights  of  tlie  former,  and  set< 
tine  up  title  in  opposition  to  the  claim 
made.  It  is,  in  this  respect,  primarily  an 
action  in  rerendication,  Involving  the  pre- 
scription of  ten  and  twenty  years.  "  The 
same  method  of  pleading  was  maintained 
in  the  case  of  LieBlanc  v.  IU>bertHon,4l  La. 
Ann.  102H,  6  South.  Rep.  720,—/.  e..  **  that 
the  prescription  applying  to  each  of  the 
cumulated  demands  remains  unchanged. " 
The  question  of  cumulated  demands  was 
considered  in  the  cane  of  Mtirris  v.  La- 
laurie,  'H  La.  Ann.  204.  It  wa's  decideil: 
"There  is  no  inconaiNteuuy  in  coupling  liis 
demand  of  a  petitory  character  with  that 
for  a  partition,  and  thereby  avoiding  a 
multiplicity  of  suits. " 

Plaintiff  clnlina  a  commnnity  of  Interest 
with  the  defendants  In  the  pro[>erty  in 
question.  The  denial  of  this  Interest  by 
the  defendant  and  the  warrantordoes  not 
make  It  necessary  to  resort  to  a  petitory 
action  to  establish  It.  The  court  hears 
the  demand.  If  founded,  the  partition 
should  be  ordered.  Tt  la  not  because  de- 
fendant and  warrant  or  choose  to  deny  the 
allegation  of  common  ownership  that 
none  exist.  If  it  exists,  it  muy  as  well  be 
proven  in  a  petitory  action  cumulated 
with  an  action  of  partition  as  In  the  for- 
mer without  the  cumulation. 

The  rental  claimed  by  the  plain tifl 
against  the  defendant  does  not  present  an 
Issue  Inconsistent  or  contradictory  to  the 
others  pleaded.  It  is  a  claim  frequently 
mads  in  petitory  actions. 

The  prayer  made  by  the  plaintiff  for 
Judgment  recognizing  her  as  an  heir  of  her 
mother  and  sister  Is  uotrepugantto  or  In- 
consistent with theotherdemands.  Theor- 
der  of  recognition  might  hare  been  ob- 
tained ex  parte.  It  Is  prayed  for  contra- 
dictorily with  the  defendant  and  warrant- 
or. An  heir  can  sne  directly  without  hav- 
ing been  recognized  as  an  heir  by  the  pro- 
bate court,  and  prove  his  heirship  and  his 
right  to  recover  as  an  heir.  "All  that  can 
be  required  of  him  is  to  furnish  satisfac- 
tory evidence  of  his  right  to  Inherit." 
Miller  r.  Rouvrleox.  20  La.  Ann.  677;  Tug- 
well  V.  Tugwell,  82  La.  Ann.  8,^;  Le  Page 
V.  Gae-Light,  etc.,  Co..  7  Rob.  (La.)  188; 
O' Donald  v.  Lobdeli.  2  La.  803. 

We  therefore  hold  that  a  snltshould  not 
be  dismlHttud  for  InconHlstency  and  Im- 
proper cumulation  of  causes  of  action  in 
which  plnintlfl  prays  for  judgnient  recog- 
nising her  as  helrforone-tonrth  of  a  cer^ 
tain  tract  of  land,  and  to  t>e  put  in  posses- 
sion; for  a  sale  of  the  property  to  effect  a 
partition;  and  for  a  money  Judgment  for 
rent. 

The  writings  of  certain  French  commen- 
tators referred  to  and  quoted  by  counsel 
for  defendants  and  for  warrantor  have  ar- 
rested our  attention  as  models  of  reason- 
ing on  the  subject  of  partition  aud  ac- 
tions for  partition,  but  they  caunot  pre 
vail  against  the  plain  propusitluns  of  oar 
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Code  and  the  conBtnietloii  placed  upon 
ttaem  by  tliin  court.  Tbey  offer  every 
protiwtloii  end  t&e  permitted  comulatlOD 
Jb  nut  prejudtulal  to  tbe  rlgbte  of  deteod- 
antH  and  warrantor.  It  fa  ordered  and 
decreed  that  the  Judfcmeat  appealed  from 
be  annulled  and  reversed ;  that  the  euit  be 
reinstated  and  proceeded  with  In  accord- 
ance with  law;  the  app^ee  toparcust 
ot  appeal. 


Snccefialon  ot  Olovrr.   (No.  10.561.) 

0uprem»  Cowi  t^LouUUma.    Uandi  88,  1891. 
18  Ia.  Ann.) 

RcBCDToaa— UHLAwmi.  FATKBim— Disinuu. 
1.  An  exeoator  wbo  pays  bills,  some  of  them 
Afterwards  shown  BOt  to  have  been  due,  who  de- 
livers proiMT^  to  legatees,  and  thereby  renders 
it  imposalole  to  ezecote  the  terms  of  the  will, 
•nd  makee  theee  Myments  and  dellncy  after  the 
lodge  had  rsfosed  to  allow themto  be msde,  after 
Us  dlsmissat  will  not  be  reinstated  on  appeal. 

Si.  Ordinarily,  a  direct  action  most  be  insti- 
tDted  to  desUtnte  u  execntor  ircHn  his  office; 
bat,  when  the  law  and  the  will  of  the  testator 
iredlsregarded,hisdlsmlssalwlll  bemalntained, 
although  made  on  trial  of  an  opposition  to  his 
secoant,  when,  in  the  opposition,  charges  of 
maladnunistratlou  are  msde  and  are  proven 
withont  ol^eeUoa. 

tSyUalnu  bp  A«  Cburl) 

Appeal  from  civil  district  court,  parish 
ot  Orleans;  King.  Jndge. 

BueJc.  DinkelBpiel  &  Hart,  for  appellant. 

Ad  executor  can  be  r^ored  only  by  a 
direct  action.  Code  Prac.  arte.  1017, 1018; 
ifnccesalon  of  Calbonn,  28  La.  Ann.  S2S; 
Block  V.  Borde1on,3U  La.  Ann.  772,2  South. 
Rep.  833. 

An  executor  wbo  pays  debts  or  delivers 
l^^elea  without  an  order  ot  conrt  does  so 
at  his  own  peril;  but  if  said  debts  were 
due, and  tbe  legatees  entitled  to  such  lej^a- 
des,  the  executor  Is  entitled  to  the  credits 
toraucb  payments  aud  such  delivery.  Suu- 
cesston  of  Bbea.  33  La.  Ann.  369. 

R.  V.  Browne  and  G.  A.  Breaux,  for  ap- 
pellees. 

That  testimony,  admitted  without  ob- 
jection, mnat  be  considered  and  fall  effect 
given  thereto  by  the  court,  though  It 
would  have  been  excluded  bad  objection 
bf>en  made.  Kean  v.  Brandon,  17  La.  Ann. 
TT;  4  La.  Ann.  193;  5  La.  Ann.  184;  9  La. 
Ann.  265;  16  La.  Ann.  278  ;  26  La.  Ann. 160. 

That,  though  testimony  be  contrary  to 
and  beyond  the  allegation  contained  In 
the  pleadings,  the  adverse  party  is  bound 
by  Its  etfecc,  and  the  conrt  will  decide  as  it 
the  same  bad  been  received  under  a  formal 
pleading,  and  Is  not  restricted  to  the  Iseue 
presented  by  the  pleadings.  Gay  v.  Tun- 
nard,  9  La.  Ann.  255;  Powell  v.  Aiken.  18 
La.  328.  See,  also,  1  La.  301;  2  La.  222. 
2H4.  S85;  6  La.  40:  9  Rob.  (La.)  465;  11 
Bob.  (La.)  346;  18  La.  488  ;  4  La.  Ann.  39; 
15  La.  Ann.  890;  18  La.  Ann.  810;  20  La. 
Ann.  242. 

(1)  The  Jndge  a  qua  is  vented  largely 
with  discretion  In  dismissing  an  executor. 

(2)  An  executor  is  properly  dismissed 
when,  in  violation  of  the  provlalnns  of  the 
will,  he  so  administers  the  affairs  as  to 
disable  bimsrit  Irom  currying  out  the  will, 
avfl  Code,  art.  1168;  Travis  v.  Insley.  2S 
La.  Add.  786:  Boyer  r.  Alorrlaon.  31  La. 
ADn.4S6. 
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(8)  When  called  on  to  prodnce  his  bank- 
book,  tbe  executor  who  tails  to  do  so, 
showing  that  funds  were  deposited  and 
are  still  in  bank,  unless  paid  out  under  or* 
der  of  court,  shall  bedlsmlssed  from  ofBce. 
Civil  Code,  art.  1159. 

(4)  Proceeding  JuHtlfied  by  Gray  V.  Wad- 
dill,  83  La.  Ann.  1023 ;  Succession  ot  Town* 
send,  87  La.  Ann.  407. 

Bbraux,  J.  Mrs.  Emily  Glover  died  tes- 
tate. Tbe  testamentary  executor  quali- 
fied on  the  2d  day  at  August,  1888.  After 
an  Inventory  bad  been  mado.he  petitioned 
the  court  for  permission  to  pay  debts  se* 
cured  by  privilege,  and  to  dellvw  certain 
legacies ;  also  to  be  authorized  to  retain 
92,821.  to  be  disbursed  In  building  a  vault, 
and  to  remove  tbe  remains  of  tbe  8un  of 
the  deceased.  In  compliance  with  the  will. 
The  Judge  refused  the  order.  The  execu- 
tor disregarded  the  refusal,  and  paid  the 
debts,  aH  well  as  delivered  property  of  tbe 
estate  In  satisfaction  ot  certain  legavles. 
On  the  16th  day  ot  Aagust,]888.  the  execu- 
tor presented  an  account  ot  administra- 
tion. Opposition  was  made  to  this  ac- 
count. It  was  maintained,  and  tbe  ac- 
count was  rejected.  The  executor  was  or- 
dered to  file  another.  In  April,  1889,  he 
presented  a  petition  to  have  property  sold 
to  enable  him  to  comply  with  tbe  will. 
The  property  was  sold  In  accordance  with 
the  prayer  of  his  petition,  but  no  attempt 
was  made  to  comply  with  the  flrat  and 
Important  direction  contained  In  tbe  will. 
In  July  of  that  year,  a  rule  having  been 
filed  by  two  of  the  legatees,  he  was  or- 
dered to  show  cause  wby  he  should  not  file 
a  statement  ot  his  account  as  executor, 
and  produce  his  bank-book.  In  the  event 
of  non-compliance,  his  dismissal  was 
prayed  tor.  He  compiled  with  the  court's 
order  to  the  extent  of  filing  an  account, 
whereupon  the  rule  was  dismissed.  This 
account  is  opposed  on  various  grounits. 
There  are  a  number  ot  legatees  named  In 
the  will.  To  two  of  these  legatees  the  tes- 
tatrix bequeaths  all  moneys  **  which  may 
come  to  me,  from  any  source  wbatsoever, 
to  be  paid  to  tbem,  ten  years  after  my 
death,  by  my  executor."  To  these  lega- 
tees she  also  bequeathed  her  real  estate. 
She  gives  to  another  her  diamond  ring 
and  cluster,  and  leaves  her  personal  effects 
to  Adelaide  Pope  Noble.  There  follow  In 
tbe  win  other  legacies  of  little  value  made 
to  other  legatees.  These  are  subject  to 
the  direction  that"  my  executor  must  first, 
before  paying  the  legatees,  buy  a  lot  In 
Metalrle  Ridge  Cemetery,  and  build  a 
substantial  tomb  on  it,  not  to  cost  less 
than  $1,500,  In  which  I  am  to  be  t)urfed. 
and  the  remains  of  my  son,  William 
Horace  Glover,  are  to  be  removed  Into  It, 
attheexpense  ofmysnccesslon.**  Instead 
of  complying  with  tbe  will  and  with  the 
Judge's  direction,  the  executor  paid,  at 
one  time,  claims  to  the  amount  ot 
$1,200.50;  at  another.  $260.05;  and  left  In 
bank  to  bis  credit  the  sum  of  $89.45.  Be- 
sides, he  placed  legatees  In  possession  of 
certain  property.  He  chose  to  deliver  to 
Adelaide  Pope  Noble  a  bond  ot  $1,000  due 
by  the  city  of  New  Orleans.  These  pay- 
ments and  the  delivery  of  theae  legacies 
are  aet  forth  in  his  final  account.  Thto 
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account  ts  nppofied  by  Mrs.  McKlnlej  and 
Mrs.  Johnson.  leKatees.  who  nllese  that 
the  delivery  to  Adelaide  Pope  Noble  of  the 
bond  of  $1,000  Is  unauthorized  and  Illec^al; 
further,  that  the  executor  received 
$3,050.95.  whJcb  was  deposited  In  bank; 
that  he  paid  hllle.  without  an  order  of 
court,  to  the  amount  of  91,699.73;  that 
the  judge  had  refused  to  allow  these  pay- 
ments to  be  made;  that  items  paid  were 
not  due.  The  court  a  qua  decided  that 
the  amounts  to  which  the  executor  had  a 
right  to  a  credit  afrgregated  f1,559.73.  Of 
the  claims  carried  on  the  account  as 
"claluis  unpaid,"  the  court  allowed  cer- 
tain Items,  and  rejected  others,  and  held 
that  the  debtH  pal.1  and  the  claims  unpaid 
amounted  to  f  2.130;  leaTing  a  balance  on 
hand  of  9920,— 93,050.95.  The  court  niso 
decided  that  the  bond  due  by  the  city  of 
New  Orleans  should  not  have  been  deliv- 
ered to  Adelaide  PopeNoble.the  tomb  not 
having  been  built;  this  being  the  first 
duty  enjoined  upon  the  executor.  He  was 
dismisHed  from  his  trust  as  executor. 
From  the  Judgment  he  prosecates  this  ap- 
peal, and  asks  for  a  reversal  of  the  Judg- 
ment, and  to  be  retufitated  as  executor,  on 
the  groundti — 

First.  "In  so  far  an  the  Judgment  de- 
crees the  return  of  the  city  bond  of  $1,000, 
and  in  default  of  Its  return  condemns  the 
executor  to  pay  Its  value."  This  bond 
was  delivered  In  total  disregard  of  the 
will,  and  In  opposition  to  the  Judge's  di- 
rection. It  Is  evident  that  the  executor 
was  without  means,  owing  to  his  own 
acts,  to  carry  out  the  expressed  wish  of 
the  testator.  As  a  witness,  he  answered 
the  following  questions:  "Question. 
Where  Is  the  money  to  pay  for  that  tomb, 
—twenty-three  hundred  and  twenty-one 
dollars?  Answer.  I  will  get  It.  Q.  where 
will  you  get  It  from?  A.  From  the  suc- 
cession of  Mrs.  Glover.  Q.  Have  yon  got 
any  such  money  In  your  hands  now?  A. 
No.slr."  There  Is  a  claim  carried  In  the 
Inventory  and  appraised  at  96,530.27,  for 
which  a  Judgment  was  obtaiued  In  the 
state  of  Mi8»ISBlppi.  The  executor  places 
great  reliance  im  this  Judgment,  and  en- 
deavors tfi  make  It  appear  that  It  Is  a  val- 
uable asset  of  the  snccessioD,  and  that 
with  part  of  the  amount  realized  the  tomb 
will  be  bultt,  and  the  will  complied  with 
In  this  respect.  The  facts  disclosed  by  the 
record  have  convinced  us  that  this  Judg- 
ment represents  but  little  as  due  to  the 
succession,  and  that  It  will  not  amount 
to  anything  In  the  end.  Most  of  it  hae 
been  collected,  and  the  balance  due  Is  but 
little.  The  bond  should  be  retunied  In  ac- 
cordance with  the  direction  of  the  district 
court,  and  the  right  of  the  parties  tixed 
contradictorily  with  each  other.  Without 
this  bond  the  record  does  not  dlacloae 
that  the  will  can  be  carried  out.  The  pur- 
pose In  having  It  returned  la  to  enable  the 
executor  to  comply  with  Its  terras. 

The  appellant  submits  a  second  proposi- 
tion upon  which  he  relies  to  have  tbejudg- 
raent  reversed ;  Second.  "In  solar  as  It 
strikes  from  the  account  the  items  of  J. 
Benj.  Chandler,  retaining  fee  for  auditing 
account  of  Singleton,  Brown  &  Choate, 
950.  and  9319.17  fees  for  auditing  same  ac- 
20Uitt.**  As  the  appellant  waa  the  regulax^ 


ly  appointed  agent  of  Mrs.  Olover,  and  It 
appears  that  he  did  render  serrlees.  the 
amount  of  950  claimed  Is  not  excessive, 

and  will  tw  allowed;  but  the  claim  of 
9919.17  Is  not  due,  and  Is  Illegal. 

Thenext  contention,  viz. :  Third.  "In  so 
far  as  it  condemns  the  executor  to  account 
for  and  pay  over  to  the  saccesslon  the  sum 
of  9V30.^  It  this  were  rejected,  It  wonid 
now  be  an  approval  of  all  the  Illegal  de> 
mands  presented.  It  Is  the  balance  here- 
tofore established  to  be  due. 

Lastly:  Fourth.  "In  so  far  as  It  re- 
moves the  executor  from  his  trust,  and 
destitutes  him  from  bis  office  as  execu- 
tor.** In  the  matter  of  the  settlement  of 
successions,  great  discretion  necessarily 
rests  with  the  district  courts.  Tbone  wha 
are  appointed  to  represent  bdrs,  legatees, 
and  creditors  are,  as  It  were,  under  their 
Immediate  supervision.  Their  orders 
should  be  followed,  except  when  clearly 
illegal.  In  the  trial  of  this  opposlticm,  it 
was  proven,  without  objection  as  to  form, 
that  the  executor  has  not  followed  the 
mandates  of  the  testatrix  as  expressed  In 
her  wli;.  Nothing  has  been  done  to  Inter 
the  remains  of  the  testatrix  and  those  of 
her  son  as  directed.  Legatees  have  been 
placed  In  posHBSslon  of  legacies  to  which 
they  had  no  right  at  the  time  of  the  deliv- 
ery. Bills  have  been  paid  without  the 
court's  order;  and  some  of  them,  It  Is 
proven,  were  not  due.  Ordinarily,  a  direct 
action  must  be  instituted  to  destitute  an 
executor  from  his  office ;  but  when  the  evi- 
dence estabUsIies  a  total  disregard  of  the 
requirements  of  law,  and  an  absolute  re- 
fusal to  comply  with  the  court's  direction, 
an  executor,  after  his  dismissal,  will  not 
be  reinstated  on  appeal  and  replaced  In 
office,  although  the  dismissal  be  made  on 
rule  or  on  trial  of  an  opposition  to  his  ac- 
count, when.  In  the  opposition,  charges 
of  maladministration  are  made  and  prov- 
en. Peale  v.  White,  7  La.  Ann.  449;  Kuc- 
cesslon  of  Townsend,  87  La.  Ann.  407; 
Gray  v.  Waddell,  33  La.  Ann.  1021. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  amended 
by  allowing  appellant  the  sum  of  950  for 
services  rendered  as  agent,  thereby  in- 
creasing the  debts  paid  to  93<180,and  leav- 
ing balance  due  uf  9870,  instead  of  9920. 
After  amendment.  Judgment  affirmed,  at 
appellees*  costs. 

ON  BBBBABINQ. 

(April  18, 18BL) 

The  executor,  through  counsel,  In  fal» 
first  brief  states:  "The  Judgment  also 
condemns  the  executor  to  account  to  the 
succession  for  a  sum  of  9920.12,  with  Inter- 
est from  the  date  of  Judgment.  This  Item 
has  neither  pleading  nor  proof  to  support 
it,  and  how  the  Judge  chances  the  execu- 
tor with  It  we  fall  to  understand. "  In  the 
brief  for  rehearing,  counsel  states:  **npoa 
the  call  of  the  legatees  and  the  order  of 
court,  the  executor  filed  his  bank-books, 
which  are  before  this  court  In  the  original, 
and  show  a  I)a1ance  In  the  Whltnev  Na- 
tional Bunk  of  9919.38,  and  in  the  Canal 
Bank  of  935.89.  This  money,  after  the  ap- 
pointment of  the  public  administrator  as 
dative  testamentary  executor*  was  deitv- 
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ered  to  blm.  Therefore  that  portion  of 
the  iDdsrment  wbicb,  ae  amended  hy  yoar 
honors,  condemns  the  executor  to  pay 
9870.12,  If  allowed  to  stand,  would  Impoee 
upon  him  a  doable  liability.  It  Rfaould  be 
but  the  Bum  ul  $90.^tbe  two  Itema  of  925 
and  96A.  w  blch  the  court  baa  held  belm- 
pn>perly  paid  himself. "  The  payment  of 
tbls  amount,  (which  la  the  balance  found 
due  by  us  after  deducting  9^  allowed  the 
executor,  which  bad  been  rejected  by  the 
district  court,)  if  paid,  has  been  made 
Blnce  the  trial,  and  must,  In  that  event,  be 
carried  to  the  cre<lit  of  the  Judsroent. 
There  is  no  double  charge,  and  but  one 
payment  can  be  exacted.  There  Is  no  evi- 
dence before  the  court  to  show  that  pay- 
ment has  been  made  since  the  judgment, 
and  DO  payment  could  have  been  made 
prior;  but.  If  payment  has  been  made  as 
contended  by  counsel,  the  receipt  will  pro- 
tect tbe  executor  from  a  second  payment. 

Another  question  of  fact  alleged  us  a 
ground  for  a  new  trial  Is  equally  as  un- 
founded. The  executor's  counsel  com- 
plained that  lie  Is  overcharged  In  matter 
of  the  bond  due  by  tbe  city  ol  New  Orleans 
delivered  to  one  ut  tbe  legatees,  and  direct- 
ed to  be  returned,  or  Its  value  to  be  paid 
to  tbe  BucceBslon.  Although  the  principal 
is  91 .000,  ft  WAR  appraised  when  the  inven- 
tory of  the  anccesslim  assets  was  taken  at 
91.MM),  (owing  to  Interest.)  In  the  Judg- 
ment appealed  from  it  1«  carried  for  91.109. 
In  his  own  account  the  executor  charges 
the  legatee  with  91>100>  value  of  the  bond 
fixed  by  hlmnelf.  Tbls  account  has  been 
homologated  since  21st  day  of  August, 
1SS9.  Tbe  accountant,  at  tbe  time,  settled 
this  vnlne.  This  court  has  adopted  his  es- 
timate of  its  value  as  cbarged  In  bis  ac- 
connt.  via..  91|10B.  Bebearlng  rinsed. 


BOTHmrBKBO  T.  Hbi.bbro  Bt  ai.  (No. 
10.666.) 

(AonviM  Court  of  LaaMana.  Kov.  17,  1890. 
48  La.  Ann.) 

ArruitiH  FASTmoif-^vi.L  jDnoHBiiT— Chaxos 
AftAiiiBT  ComcinTT  —  Opbnino  Suoobsuok  — 
Cosm. 

OR  MonoN  TO  Dismss. 

1.  An  appeal  lice  to  the  supreme  coart  In  a 
rartition  suit,  the  object  of  which  Is  to  divide  or 
oiAtribnte  a  fund  exceeding  VS,000,  the  lower 
limit  of  its  ]arisdictton. 

Sl  a  Judgment  which  passes  apon  all  tbe  Is- 
sues presented  by  oo- parti tloners,  so  as  to  leave 
no  farther  nutter  for  determination,  is  not  an 
interlocotory,  but  a  final,  JudKment. 

S.  The  laot  that,  after  adjusting  the  dlfter- 
ences  of  the  parties,  the  court  refers  them  bock 
to  the  notary,  with  instructions  to  blm  to  com- 
plete the  partition  in  acoordance  with  the  ludlcfsl 
flndlngs,  does  not  strip  the  Judgment  of  its  char- 
octer  of  finality. 

4.  The  matters  adjadicated  upon  ooold  not  be 
re-examined  by  the  court  without  the  consent  of 
the  parties  concerned. 

&  The  Judgment  has  all  the  elements  of  a 
deflniUve  Judgment,  and  is  rendered  and  signed 
OS  such  judgments  are  required  to  be  by  law,  and 
woold  constitute  ret  judicata.  It  practically 
amounts  to  a  Jodgmcitt  of  homologation. 

OS  TBS  mans. 

].  b  order  to  ehai^  the  oommonity  with  a 
elalm  against  it,  tbe  spouse  must  prove  that  he 
had  tho  money*  as  his  separate  proper^,  what- 


ever the  source  be  from  which  It  eama,  and  that 
he  actually  invested  It  for  the  benefit  of  the  com- 
munity. 

3.  In  the  aheenceof  such  proof,  on  a  olalmfor 
reimbursement.  Judgment  should  not,  as  a  role, 
o(Hioiude  the  olaimanta,  who  sboald  be  simply 
nonsaited,  with  a  reserve  of  tights. 

8.  Fees  ot  counsel  for  servioes  rendered  In 
opening  a  succession  preparatory  to  a  partition 
suit  may  be  charged  to  the  proceeds  oi  Mle  of 
community  property. 
iSyUatntg  by  the  Court) 

Appeal  from  civil  district  court,  pariah 

of  Orleans;  Kino.  .Tudge. 
Aug.  Iternaa.  for  appellant. 

ON  MOTION  TO  DISMISS. 

An  appeal  lies  from  a  Judgment  rendered 
on  propositions  filed  by  all  parties  Inter- 
ested against  the  homologation  of  an  act 
of  partition,  retarned  Into  court  by  tbe 
notary  for  final  determination.  80  La. 
Ann.  1012;  28  La.  Ann.  892. 

ON  THK  HRRITS. 

The  presomptloD  of  the  law  being  that 
the  laws  of  Illinois  are  like  our  own,  the 
capacity  of  the  Justice  of  the  peace  In  Illi- 
nois who  took  tbe  deposition  of  witnesses 
under  a  oimmlssion  Issued  by  one  of  the 
conrtB  of  this  state  must  be  verified  by 
the  certificate  ot  the  governor.  Such  cer^ 
tlflcate,  however,  must  be  attached  to  the 
returti  made  by  tbe  Justice  of  the  peace,  lu 
order  to  prove  the  signature  ot  the  magis- 
trate, when  its  genuineness  la  disputed 
by  timely  objection.  4  La.  119;  6  La.  265. 
10  Bob.  (La.)  466;  14  La.  Ann.  796;  18  La. 
286  ;  4  La.  Ann.  557 ;  22  La.  Ann.  20. 

After  a  case  has  been  submitted  to  a 
conrtfor  Judgment  the  Judge  thereof  can- 
not,' without  the  consent  ot  the  party  dis- 
puting the  capacity  and  signature  to  the 
return  ot  tbe  magistrate  who  has  taken 
evidence  under  com  mission,  order  that 
the  governor's  certificate,  or  any  other 
document,  be  filed  nooc  pro  tuoe,  thereby 
changing  the  position  ot  the  litigant  in 
the  casi!. 

Tbefact  thatthehusbnnd  Inherited acer- 
tain  sum  ot  money  during  tbe  existence  of 
the  community  ot  acquests  and  gains  Is 
not  Rutflclent  to  charge  the  community. 
It  must  be  conclusively  establlaherl  that 
such  money  was  actually  Invested  In  the 
purchase  at  community  property.  Affirm- 
ing Heirs  of  Gee  v.  FhompBon,  41  La.  Ann. 
848,  6  South.  Bep.  648. 

J.  E.  Wallace,  for  appellees. 

ON  MOTION  TO  niSMISS. 

"All orders  and  rnllngsof  court  rendered 
In  all  controversies pendlngtbe  opposttinn 
of  the  partition  before  the  notary  are  in- 
terhicutory, "  from  which  an  appeal  does 
not  He.  It  does  not  work  an  Irreparable 
injury.  Marionneauz  v.  Marionneaux,  28 
La.  Ann.  892,  and  cases  there  cited. 

ON  TBR  MERITS. 

The  separate  funds  of  husband  and 
wife,  used  (or  benefit  ot  tbe  community, 
constitute  a  credit  against  communis 
assets. 

The  testimony  of  one  witness,  with  cor* 
roboratlve  clrcumstanceB,  la  suffideDt  to 
eetabllah  a  claim  exceeding  9600. 

ON  MOTION  TO  DISMISS. 

Brbuudez,  C.  J.  The  motion  rests  on 
the  ground  of  want  ot  Jurladlctlon  In  this 
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court  (1)  because  the  amount  Involved, 
or  matter  in  ditiputtj,  does  not  exceed 
92.000;  (2)  because  the  Judsment  appealed 
from  Is  not  a  final,  bnt  an  Interlovutury, 
JiidKinent,  the  execution  of  wbicb  can 
cauBc  no  Irreparable  Injury.  The  BUlt  Is 
one  in  partition  of  property  owned  In  com* 
nion  by  tbe  plaintiff  and  the  defendants. 
After  issue  jolued,  the  court  ordered  tbe 
real  estate  to  be  sold,  and  the  morables 
to  be  delivered  to  one  of  the  parties,  on 
certain  conditions.  It  further  directed 
a  reference,  after  the  sale,  to  a  notary,  to 
effect  a  partition,  with  a  reserve  of  the 
rights  of  tbe  parties  which  had  not  been 
ar  all  passed  upon.  The  parties  appeared 
before  the  notary  after  the  property  had 
been  sold,  and  discussed  the  manner  In 
which  the  partition  should  be  made;  but 
they  failed  to  agree  on  the  subject.  The 
notary  drew  up  an  act  setting  forth  the 
active  mass,  anrl  what  appeared  to  be  the 
passive;  but,  us  the  appoarers  (the  sur- 
viving husband  and  tbe  two  heirs)  could 
not  agreet  that  officer  retomed  a  state- 
ment or  report  (rf  the  drcamstancestu  the 
court.  The  parties  then  appeared  In 
court,  setting  forth  th^r  claims  and  coun- 
ter-claims. After  hearing  them,  the  court 
passed  upon  their  complnlnte,  referring 
the  partlM  again  to  tbe  notary  for  the 
purpose  ol  completing  the  partition  ac- 
cording to  the  Judgment  rendered.  It  Is 
from  this  Judsment  that  the  appeal 
sought  to  be  dismissed  is  taken. 

1.  It  Is  evident  that  tbe  case  Is  appeaU 
able.  The  real  estate  sold  for  $2,875.  To 
tbls  Item  are  added  others,  which  swell  It 
to  $3,421.40.  The  fund  to  be  distributed 
exceeding  93.000,  It  Is  apparent  that  under 
the  very  terms  of  the  conatitntlon  defin- 
ing the  Jurisdiction  of  this  court  the  case 
is  appealable.  Article  81.  Clearly  the 
Judgment  is  one  directing  that  sncha  fund 
be  distributed  In  a  particular  way.  The 
aggregate  of  tbe  claims  of  the  parties  to 
that  fund  exceed  tbe  lower  limit  of  our 
jurisdiction.  This  first  ground,  therefore, 
dues  not  support  the  motion  to  dismiss. 

S.  The  next  question  to  be  considered  Is 
whetherthe  Jndgment  rendered  is  a  mere  in* 
twlocutory  decree  or  a  final  Judgment.  In- 
terlocutory Judgments  are  such  as  are  pro- 
nounced on  preliminary  matters  In  the 
course  of  the  pruceedlnga,  without  decid- 
ing the  merits;  while  final  or  definitive 
Judgments  are  those  which  decide  all  the 
points  in  controversy,  and  wbkh  may 
acquire  the  force  of  raff  yufy/caCa.  SeeCodR 
Prac.  arts.  688,  639.  The  district  court 
has  pasHcd  upon  all  the  Issum  presented 
by  the  litigants,  so  much  so  that  there 
remains  nothing  else  to  be  determined  be- 
tween them.  Keally  there  was  no  partition 
of  theaseets  before thenotary,whoreport> 
edmer^that  tbe  parties  could  not  agree. 
Thedutycrf  the  court  was  to  puss  upon  all 
tbelr  differences,  and  It  has  done  so  In  a 
manner  which  sets  them  at  rest;  so  much 
BO  that,  were  the  Judgment  thus  reuden>d 
to  remain  undisturbed  on  appeal.it  would 
constitute  rea  Jadicats.  It  Is  rendered  and 
signed  as  all  final  Judgments  are  required 
to  be,  and  is  such  that  the  court  which 
rendered  It  would  be  Incumpet'ent  to  re- 
view wlthoot  the  formal  consent  of  the 
parties  concerned.    It  has  none  tit  the 
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eharacteriaties  of  an  Interlocutory  Jodg- 

mentordecree.  It  Is  true  that.afterdeter- 
mining  what  It  does.  It  rulers  the  parties 
to  tbe  notary,  who  is  directed  to  com< 
plete  the  partition  according  to  the  views 
of  the  court;  but  this  is  a  mere  formality 
or  Idle  ceremony  in  furtherance  of  the  find- 
ing  of  the  court,  apparently  Justified  by 
article  1030,  Code  Prac,  bnt  la  reality  not 
so,  as  this  provlsiott  rel^  to  eases  In 
which  a  partition  wan  previously  made 
before  the  notary.  The  district  Jodge 
might  as  well  have  stated  the  manner  in 
which  the  partition  should  be  made  and 
abstained  from  referring  the  parties  again 
to  the  notary.  Had  he  done  so,  the  Judg- 
ment would  without  any  dispute  bavf 
been,  on  its  face,  absolutely  a  final  Jndg- 
ment. The  fact  ol  the  reference  does  not 
strip  It  of  that  character.  Qnder  the  rul- 
fngH  in  the  case  of  Gary  v.  BlchHrdson,  85 
La.  Ann.  505,  in  which  a  germane  matter 
was  considered,  and  a  reference  was  made 
to  authorities  having  an  Immediate  bear- 
ing, particularly  to  the  case  of  Woolfolk  v. 
Woolfolk,  80  La.  Ann.  146,  and  others 
which  were  cited,  drawing  elaborately 
the  lines  of  deniarkatlon  between  interloo* 
□tory  and  final  or  definitive  Judgments, 
there  can  be  no  doubt  that  the  Jndgment 
herein  rendered  and  appealed  from  is  a 
final  Judgment,  which  can  be  reviewed  by 
this  court  at  the  present  stage  ol  the  pro- 
ceedings. The  ruling  Invoked  In  Marion- 
neaux  v.  Marionneaux,  SH  La.  Ann.  393. 
has  no  bearing.  The  court  there  consid- 
ered and  dismissed  two  appeals,  taken, 
one  from  an  order  homologating  the  re- 
port of  the  experts,  and  another  directing 
the  partition  to  be  made  in  kind,  referring 
the  parties  tea  notary.  The  Judgment 
was  not,  as  It  Is  In  this  case,  one  settlinip 
all  the  differences  of  the  parties  after  a 
reference  to  the  notary,  in  a  manner  which 
closes  the  door  to  any  further  contention 
as  to  the  mode  In  which  the  assets  should 
be  constituted  and  distributed,  and  one 
which  practically  boniolugates  the  parti* 
tlon.  It  is  therefore  ordei'ea  that  tbe  mo- 
tion to  dismiss  be  denied. 

ON  THie  uEBrrs. 

(April  18,  1891.] 

The  plaintiff  appeals  from  a  Judgment 
regulating  the  distribution  of  the  pro- 
ceeds of  sale  of  the  property  the  partition 
of  which  she  had  sought.  The  Items  con- 
tested on  appeal  are  few.  The  court  prop- 
erly disallowed  the  item  of  990,  as  money 
borrowed  from  John  McDonogh.  It  ap- 
pears that  thi>  amount  was  loaned  to  the 
surviving  husband  after  the  death  of  the 
wife.  It  became  the  personal  debt  of 
the  former,  and  Is  not  chargeable  tu  the 
community  once  existing  bietween  him 
and  bis  deceased  spouse.  The  item  of  940, 
claimed  by  Anna  C.  Rnthenberg.  for  fu- 
neral expenses,  was  proved,  and  properly 
allowed.  The  amount  borrowed  from 
Mrs.  Charlotte  Bowman— 91^ — Is  shown 
to  have  been  used  for  repairing  tbe  house 
which  belonged  to  the  community,  and 
recognized  by  the  husband,  who  issued  his 
note  for  it.  It  was  therefore  properly  al- 
kiwed.  In  relation  to  the  9800  wblbh  the 
hosbond  claims  tu  have  inbnited,  and  to 
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bare  inrested  Id  the  commDnlty,  by  pay- 
ing; with  It  part  of  the  purchase  price  of 
the  property,  we  are  not  HHtlsRed,  owing 
to  the  rejection  of  certain  testimony  ob- 
tained under  eommlBalon  for  want  of 
proper  autfaeoticatlon,  and  to  deficient 
proof  In  other  respects,  that  it  is  estab- 
llBhed  that  the  Barre  was  Inherited,  re- 
ceived, and  actually  In  rested  asclaitned  by 
the  BurvlTiDK  husband.  As  there  was  no 
adverse  proof,  Jadgment  cannot  go 
asalnat  hlni,  so  as  to  deny  him  recovery, 
but  sbonld  be  rendered  as  In  case  of  nun- 
snit  only,  so  that,  on  proper  showing  and 
evidence,  he  may  hereafter  obtain  ade- 
quate relief.  The  Item  of  $200  for  attor- 
ney's fees  for  services  rendered  In  the  parti- 
tion suit,  and  not  allowed  below.  Is  not 
pretwed,  but  Is  formally  abandoned.  The 
claim  for  fI50  attorney's  fees  for  servIceK 
In  opening  the  sncceeslon  should  not  have 
been  rejected  entirely.  The  succession 
had  to  foe  opened.  The  surviving  husband 
foiling,  an  heir  had  the  right  to  do  so, 
and  tbovtore  to  employ  counsel.  The 
services  rendered  were  not  important, 
and  the  snccesslon  was  small,  bat  they 
shoold  be  reanionably  remunerated.  We 
think  9SA  a  snfUdent  compensation.  Then 
Is  no  further  disputed  Item  to  be  consid- 
ered here.  It  in  therefore  ordered  and  de- 
creed that  the  judgment  appealed  from  be 
amended  so  as  to  allow  $.50  for  attorney's 
fees,  and  to  disallow,  for  the  time  being, 
the  sum  of  $800  and  Interest,  claimed  by 
Che  surviving  husband,  as  In  case  of  non- 
suit, with  reserve  of  the  right  to  claim  and 
neurer  same  hereafter  on  proper  showing 
and  proof;  and  that,  tbns  amended,  said 
jadgment  be  affirmed,  at  appdleea*  cost. 


Hbnbt  et  ml.  t.  Bkw  H  «/..  (No.  10,722.) 

(Supreme  Court  of  LmiiHana.   March  28, 1891- 
«t  La.  Ann.) 
Gaunisbm  BifT— Answer— LiEit. 
1.  Answers  of  Ramishees  to  Interroeaiorles 
Are  presumed  to  be  truthful,  and  entitled  to  full 
rredit,  nntil  traversed  snccessfully  by  coDcluaive 
proofp 

i.  Servioeof  gamisfameat  process  on  tnrties 
supposed  to  have  in  their  control  property  belong- 
ing to  a  defendsot  against  whom  an  attachment 
has  isBoed,  secures  nothing,  when  made  after 
such  property  has  passed  fn»n  the  possession  of 
the  garnishees. 
{Sjillabus  by  Oie  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Ellis,  Judge. 

J.  C.  £  S.  Jj.  Gilmore,  fur  appellants. 

(1)  On  a  traverse  of  answers  of  gar- 
nishees the  isane  as  to  the  garnishees  is 
one  of  poBsesidon  in  their  bands  of  proper- 
ty  of  defendant.  Qarnlshees  will  not  be 
permitted  to  wage  claims  of  third  parties 
to  property  In  their  hands.  They  have 
no  Interest  In  property  seized,  and  can 
protect  themselves  by  giving  notice  of  the 
sc>ixures  to  third  parties  claiming,  who 
can  property  appear  by  intervention  and 
third  opposition.  Code  Prac;  Bank  v. 
Feuser.  40  La.  Ann.  71)7,  6  Booth.  Rep.  75; 
Obcr  V.  Matthews,  34  La.  Ann.  90. 

(3)  When  garnisheesand  such  claimants 
are  divisions  of  the  same  firm  or  firms 
connected  with  each  other  In  close  relation 
as  principal  and  agent,  representing  a  unit 
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or  Identity  of  Interest  or  common  concerns 
under  a  sale,  and  tbe  said  claimants  for- 
bear to  intervene,  but, after  ajudgment  on 
the  traverse,  actually  become  eo  noiuloe 
intervenora,  the  deed  set  up  by  the  parties 
can  be  treated  asslmolated  and  fraudulent 
Qu  trial  of  traverse  of  the  answers  of  the 
garnishee,  without  resort  to  the  direct 
or  revocatory  action.  Lahltte  v.  Frere, 
etc..  42  La.  Ann.  870,  8  South.  Rep.  59S. 

(3)  A  sale  does  not  Include  property 
which  It  does  not  call  for.  A  deed  ol  sale 
in  Mississippi,  which  does  not  mention 
movable  property— 57  bales  of  cotton— 
precedently  shipped  to  a  New  Orleans  firm, 
and  presumably  In  this  state,  will  not  de- 
feat the  recourse  of  domestic  creditors  In 
Louisiana  of  the  vendor  garnishing  the 
cotton  in  this  city  before  delivery  to  the 
vendees.  A  simple  taking  possession  in 
this  city  In  the  hands  of  other  persons, 
without  intermediation  of  the  vendor  in 
Mississippi,  will  not  constitute  delivery  of 
the  cotton  under  another  general  designa- 
tion In  the  deed.  The  onus  is  on  party  oc- 
cupying position  ollntervenor.  Ober Nan- 
son  Cuue.  24  La.  Ann.  90,  94;  Bev.  Civil 
Code,  arts.  401.  1922, 1923.  2247,  :i64?-2644,' 
Oliver  V,  Towne,  2  Mart.  (N.S.)97;  Belrne 
V.  Patton.  17  La.  589,  and  autboritlea  cited 
In  brief;  Whart.  Confl.  Laws.  pp.  319,  862. 
406,  491.  etc. ;  BenJ.  Sales,  p.  510. 

(4)  Under  the  law  of  Louisiana  delivery 
is  necessary  to  complete  a  sale  as  to  cred- 
itors; and  delivery  of  movable?  under  a 
foreign  assignment  Is  necessary  to  In- 
vest  the  title  and  defeat  setture  of  the 
proper^  In  this  state  by  a  domestic  cred^ 
Itor.  Nothing  short  of  posHessIonasown- 
er  will  defeat  an  attaching  or  seising  cm]* 
Itor.  Rev.  Civil  Code,  above  cited;  Gas- 
qnet  v.  Johnson.  2  La.  514 

Bayne,  Dendgrre  A  Baxne&nA  RIceJt  Aral' 
atrovsr,  tor  appellees. 

(1)  The  answers  of  the  garnishees  are 
not  contradicted  or  shown  to  be  untrue, 
bnt,  on  the  contrary,  are  corroborated 
by  all  the  evidence  offered.  In  order  to 
saccefiflfully  traverse  tbe  answers  of  the 
gnrnlBlieeB,  they  must  be  "shown  to  be 
false  either  by  positive  written  proof  or 
by  the  oath  of  two  witnesses  worthy  of 
belief."  Code  Prac.  art.  264. 

(2)  Kalntiffs  cannot  by  process  of  gar- 
nishment bring  a  revocation  or  other 
similar  action,  but  must  resort  to  a  direct 
action;  and  this  plaintiffs  have  done  in 
another  suit  not  now  before  this  court. 
Ivens  V.  Ivens,  80  La.  Ann.  249;  27  La. 
Ann.  456;  %  La.  Ann.  369;  12  La.  Ann. 
814;  Taylor  v.  Twenty-Five  Bales  of  Cot- 
ton, 26  La.  Ann.  247:  19  La.  Ann.  16;  88 
La.  Ann.  102fi. 

(8>  When  that  case  comes  to  be  heard 
It  will  be  tried  under  the  issues  therein 
presented,  but  cannot  be  tried  In  this 
court  under  process  of  garnishment. 

(4)  Plaintiffs  hare  not  yet  established 
by  a  Judgment  their  claim  against  defend- 
ants, and  can  have  no  Judgment  against 
garnisheee.  21  La.  Ann.  7;  14  La.  Ann. 
874;  5  Mart.  (N.  S.)  807. 

(1)  The  gamlshees.havlngon  the  appar- 
ent order  of  the  owner  turned  the  cotton 
over  to  a  designated  third  person  before 
the  institution  of  tbe  suit  or  tbe  service 
of  garnishment  process,  had  no  property 
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in  their  possemlon.  or  onder  tbdr  control, 
upon  which  sarnfshmeut  could  operate, 
when  service  waa  made.  (2)  The  rights 
of  plaintiffs,  OH  afcalnst  Karnlshees  acting 
In  good  faith,  are  only  such  as,  and  no 
more  tnan,  the  defendants  had  at  the 
time  of  service  of  process.  Oakley  v.  Bail- 
road  Co.,  18  La.  570;  Bose  t.  Wtaalry,  14 
ha.  Ann.  374. 

Berhudre,  C  J.  The  plaintiffs  appeal 
from  a  jndgmentdismisslng  the  rale  tuken 
by  them  to  traverse  the  answers  of  the 
garnishees  made  hercdn  under  garnishment 
process,  an  attachment  having  Issued 
aealnst  the  defendants,  as  non-resldeuLS 
of  the  state.  The  object  in  view  was  the 
Bobjectlon  to  the  writ  and  plalntltts'clalm 
of  67  bales  of  cotton,  consignee!  from  Mis- 
sissippi to  New  Orleans,  and  considered 
at  the  time  of  the  service  of  the  process  on 
the  ffamlshees  as  still  the  property  of  tlie 
defendants.  The  garnishees  are  Baldwin 
&  Putnam  and  Ohafle,  Powell  &  West. 
They  answered  the  interrogatories  in  the 
negative.  They  were  served  on  November 
20, 1889.  Thuy  contend  that  prior  to  the 
aervlca  they  had  parted  with  and  bad  de- 
livered the  cotton  to  the  rightful  owners. 
It  Is  satisfactorily  established  that  the 
cotton  was  bought  from  the  defendants  In 
Mississippi  fur  account  of  Chuffe  &  Powell, 
of  this  city ;  that  by  some  mistake,  though 
consigned  to  ChaSe,  Powell  &  West  for 
their  arcouut.  It  was  sent  to  Baldwin  & 
Putnam ;  but  that,  on  discovery  of  the 
error,  this  Arm  was  directed  to  turn  the 
cotton  over  to  the  latter  firm,  for  account 
uf  the  former,  which  was  In  liquidation; 
and  that,  accordingly,  Baldwin  A.  Put* 
nam  delivered  thecotton  to  Chaffe,  Powell 
&  West,  who  ree^ved  It,  and  transferred 
it  to  Ohatto  ft  Powell,  the  rightful  parties; 
all  this  before  the  attachment  or  garnish- 
ment process  had  been  served.  If  it  be 
troe,  as  contended  by  the  plaintiffs,  that 
the  title  to  the  cotton  was  Inchoate  until 
actual  dellrery.  It  Is  equally  ho  that  it 
was  perfected  the  moment  the  cotton 
came  to  the  possession  of  the  purchasers. 
On  that  hypothesis  It  follows,  as  a  corol- 
lary, that,  as  the  cotton  was  nut  seised 
while  In  the  possession  of  Baldwin  ft  Pot- 
nam,  previous  to  Its  being  turned  over  to 
Ohaffe,  Powell  &  West  for  account  of 
Ghatfeft  Powell,  but  only  after,  the  cred- 
itors took  nothing.  Under  such  state  of 
facts  It  Is  Imposalhlc  to  conceive  how,  In 
the  presence  of  the  unequivocal  and  per* 
emptory  denials  of  the  garnishees,  who 
are  men  of  standing  In  the  community, 
and  In  the  absence  uf  conclusive  proof  sot- 
tluK  at  naught  their  sworn  declarations, 
and  establishing  a  quite  different  condi- 
tion of  things,  they  can  be  adjudged  to 
have  made  false  representations,  and  be 
held  to  produce  the  cotton,  or  pay  the 
92,604.22  which  It  realized.  The  dltferences 
of  the  litigants  were  closely  discussed  be- 
low; but  the  district  Jndge  who  heard 
and  saw  the  witnesses  who  testified  before 
him.  and  who  considered  the  other  testi- 
mony and  proof  adduced,  thought  that 
the  garnlahues  told  the  truth.  We  cannot 
conclude  that  ho  erred.  Judgment  af- 
firmed. 

Uelieanng  refused. 


0UTJ!:B.Vol.9.  (La. 

8tbau§  0t  ah  V.  Elliott.  (No.  10,781.) 

(St^rrenw  Court  of  Louigiana,  Muoh  0, 189L 
4SLa.  Ann.) 

DoHATioN— AssssvAnoH  OT  Uss— Yaudht. 

1.  Use  is  a  limited  and  a  veritable  nsufiroet, 
except  as  to  the  extent  of  tlie  enloymenl  ot  tfaa 

thing  ffl  ven. 

81.  TTse  BDd  usofniot  are  established  and  lost 

ia  the  siune  way. 

8.  UselBinoludedinthedeflnitionof  osafract. 

4.  The  reservation  In  a  donation  of  the  "use 
and  occupancy"  bythedonorof  ttie  thing  given  is 
In  violation  (w  the  prohlblti<m  oontainea  In  arti- 
cle uss.  Civil  Code. 
(StfUdMiA  by  0te  court) 

Appeal  from  district  conrt,  parish  of  Or^ 
leani;  Hall,  Jndge. 

J.  C.  Pu/rb,  J.  C.  Egun,ttn6  ScArborongti 
A  Carver,  for  appellant. 

(1)  A  donation  Is  without  effect  until  It 
Is  accepted  by  tbe  donee.  GItII  Code,  art. 
1540et  seq. 

(2)  The  cIOQor  cannot  act  as  agent  of 
the  donee,  and,  aa  such  agent,  accept  tbe 
donation. 

(3)  In  a  donatl<m  of  a  dwelling-house 
and  its  appurtenant  oat-hooaos  the  reser- 
vation by  the  donor  uf  the  "a^e  and  occu- 
pancy" of  tbe  property  dcrlughls  pleaadre 
Is  a  reserve  of  tbe  "enjoyment"  uf  the 
property  in  the  sense  of  Id.  art.  1583,  and 
such  donation  Is  no  absolute  nullity.  Id.; 
4  La.  Ann.  37;  15  La.  Ann.  586  ;  5  La.  Ann. 
4S8;  11  La.  Ann.  7(16:  13  La.  ADn.721;  And. 
Law  Diet.,  verb/ "use"  and  "enjoyment.'' 

J.  F,  Pierson,  for  appellees. 

Tbe  reservation  by  tlie  parents.  In  an 
act  ot  donation  inter  Tiros,  made  to  the 
minor  children  of  their  marriage,  of  the 
"use  and  occupancy"  of  the  Immovable 
donated  Is  not  a  reservation  of  tbe**en- 
joyment  or  nBntmctt**  under  Civil  Code, 
art.  1533. 

There  are  three  kinds  of  personal  servi- 
tude: Usufruct,  use,  and  habitation.  Id. 
art.  «46. 

"nsnfruct"  defined  to  be  tbe  "enjoy- 
ment  ~  of  property.  Id.  art.  63S. 
"  Enjoyment"  used  to  signify  "usulrnct." 

Id.  art.  223. 

"nse"  deHned.  Id.  art.  620. 

"Habitation"  defined.  Id.  art.  027. 

"Usufruct"  and  "use"  distinguished. 
Id.  arts.  033,  084,  638.   (See  art.040  et  seq.) 

Tbe  prohibition  against  the  reservation 
of  QHufruct  in  Id.  art.  1533,  does  not  apply 
to  donation  by  parents  to  the  minor  chil- 
dren of  their  marriage,  because  parents 
have  the  usufruct  of  such  property  by  Id. 
art.  223. 

U)  The  words  "use  and  f>ccnpancy"  do 
not  mean  the  same  thing  as  "enjoyment 
or  usufruct." 

(2)  Usufruct  Is  tbe  right  of  enjoying  a 
thing. 

(8)  Use  is  the  right  given  one  to  make 
a  gratuitous  use  of  such  a  portion  of  the 
fraits  of  a  thing  as  is  necessary  to  supply 
his  personal  wants,  or  those  of  his  family. 

(4)  Habitation  Is  the  right  of  dweiUng 
gratuitously  in  a  house. 

(6)  The  UHOfructuary  may  take  all  tflie 
fruits,  and  can  dispose  of  them  as  he 
pleHRes;  but  one  who  has  the  use  can  nei* 
ther  transfer,  let,  nor  give  this  right  to  an- 
other. 
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(6)  The  tieht  o!  UBiifruct  isnecesaarilyof 
limited  duration,  wblle  tliat  of  use  ia  In 
tbe  nature  of  a  perpetuity. 

(7)  A  fatber,  mother,  or  other  ascend- 
ant may  accept  a  donation  In  favor  of  a 
minor. 

Any  infornaallty  In  each  aci^eptance  Is 
a  relative  nullity,  preflcrlptlble  by  five 
years,  and  cannot  be  availed  of  except  by 
a  direct  action  of  nullity. 

(1)  In  an  act  of  donation  later  vivos  by 
tbe  aponses  to  tbe  minor  children  of  their 
maiTiaKe,  the  reservation  of  the  uue  and 
habitation  lu  favor  of  the  spouses  is  not 
witliln  the  prohibition  of  article  1533,  Id. 

(2)  Wblle  use  and  usufruct  may  be  ge- 
neric, tbey  are  distinct  In  law,  and  different 
In  their  effect  on  the  property,  (Civil  Ckide, 
c.  1,  SS  chapter  2;)  and  the  pro- 
hibition against  tbe  reservation  of  one 
will  not  Include  tbe  otber.  "Jne/us/o 
on/as  excfualo  alteriua." 

(3)  Butthepruhibition  of  Id.  art.  1533, 
will  not  apply  to  donations  made  by  tbe 
spouses  to  the  Infantclilldrenof  their  mar- 
riaee,  for  this  would  bring  Its  provisions 
In  conflict  with  the  more  recently  Incor- 
porateil  provisions  of  articles  223  and  540 
of  tbe  Code. 

McEnrrt,  J.  Tbe  plalntdfb),  minor  chil- 
dren of  Reaben  and  Theresa  Straus,  claim 
to  be  owners  of  certain  Immovable  prop- 
erty donated  by  act  inter  vivos  to  them 
by  tbtdr  parents.  The  act  of  donatitm 
coDtainsthefollo  wing  reservation :  "That 
their  possession  and  use  of  tbeHtore-bouse 
and  the  warehouse  thereto  annexed  shall 
be  subject  to  the  lease  this  day  made  to 
Adolpb  Stern  for  tbe  period  of  two  years 
from  and  after  tbe  1st  day  of  January, 
1884:  and  their  use  and  occupancy  of  the 
dwelling-house  thereon,  including  new 
and  old,  and  tbe  uut-buildlngs  and  cleared 
land,  shall  be  subject  to  tbe  use  and  occu- 
pancy of  tbe  donur  and  bis  wife,  Theresa, 
dnrinic  their  pleasure,  and  without  any 
charge  therefor."  Straus  failed  in  busi- 
ness, so  it  Isstated  In  the  brief,  butdoesnot 
appear  in  the  record:  and  Murtlnes  and 
Boss,  Judgment  creditors  of  Straus,  seized 
the  property  donated  to  said  minors  as 
the  property  of  Straus.  The  minors  en- 
Joined  tbe  sale  of  the  property,  claiming 
title  by  virtue  of  tbe  act  of  donation  to 
them*  passed  be'ore  D.  H.  Bayes,  notary 
public,  on  2Rth  December,  1883.  The  de- 
fendant alleges  that  In  consequpnce  of  the 
reservation  of  the  usufruct,  the  donation, 
being  In  contravention  uf  a  prohibitory 
law.  Is  absolutely  null  end  void.  Article 
1583.  Uvil  Code,  says:  "The  donor  Is  per- 
mitted to  dispose,  for  the  advantage  of 
any  other  person,  of  tbe  enjoyment  or  usu- 
fruct of  tbe  Immovable  property  given, 
but  cannot  reserve  It  for  hitnselt."  The 
words  "use  and  occupancy, "  employed  In 
the  act  of  donation,  are  equivalent  in 
meaning  to  '  use  and  habitation, "  as  used 
in  title  3.  c.  2.  of  the  Code.  "Use**  and 
"faabltntlon"  are  treated  under  the  title 
of  "Usufruct**  In  the  Civil  Code.  There  Is 
a  difference  in  the  law,  in  some  luBtances. 
which  is  applied  to  use  and  usufruct,  be- 
cause of  the  diflerent  degree  In  the  enjoy- 
ment of  the  thing  held  by  the  UHUfructuary 
and  tbe  user,  use  is  distinguished  from 
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usufruct  In  this:  that,  while  usufruct  car- 
ries the  right  to  enjoy  all  the  fruits  and 
revenues  which  tbe  property  subjected  to 
It  can  produce,  use  consists  in  taking  only 
from  the  Irults  of  tbe  property  the  portion 
which  the  user  can  consume, — such  as  Is 
necestiary  for  his  person,  or  regulated  by 
the  title.  Tbe  surplus  belong?  to  theown- 
er  of  the  property,  Dom.  (^vU  Law,  tit. 
11.  S  11,  art.  1.  Dsels  a  limited  usufruct  for 
the  needs  of  the  user,  and  It  is  a  veritable 
asufruct,  except  as  to  extent  of  enjoy- 
ment. They  are  both  established  and  tost 
in  the  same  way.  The  user  must,  like  the 
nsufructnary,  give  security,  make  state- 
ments and  Inventories.  He  Is  bound  to 
enjoy,  like  a  good  father  of  a  family.  He 
Is  subjected  to  the  costs  of  cultivation,  to 
those  of  keeping  la  repair,  to  the  pay- 
ment  of  contribu  tlons.  There  Is  a  differ- 
ence between  the  two  rights  only  as  to 
tbdr  extent.  The  usufructuary  bas  the 
right  to  enjoy  all  sorts  of  fruits,  while  tbe 
user  can  require  only  such  as  are  necessary 
for  himself  and  family.  Demolombe,  c. 
10.  p.  713.  No.  752;  7  Laurent,  p.  118,  No. 
102;  avll  Code,  tit.  3.  c.  1,  §S  1-5;  Id.  c.  3. 
Habitation  Is  governed  by  the  same  pria- 
elplea  in  the  Code  that  apply  to  use. 
7  Lanrent.  c.  11,  No.  102.  Use  Is  Inciaded 
in  tbe  definition  of  usufruct  in  article  1688, 
Civil  Code,  and  in  the  meaning  of  the  pro- 
hibition in  article  1533,  Id.  7  Laurent,  p. 
No.  103.  ArUcle  1488  of  the  Civil  Code  Is 
as  follows:  "A  donation  inter  vivos  (be* 
tween  living  persons)  is  an  act  by  which 
the  donor  divests  himself  at  present  and 
Irrevocably  of  tbe  thing  given  in  favor  of  the 
donor  who  accepts."  Tbe  exception  to 
this  in  the  Code  Napoleon,  article  949,  per^ 
mltted  tbe  donor  to  reserve  to  himself 
"tbe  enjoyment  or  usufruct  of  the  immov- 
able property  given."  This  exception, 
when  said  article  was  adopted  in  the 
Louisiana  Code,  was  stricken  out.  Article 
14(^8  was  then  left  wltbont  any  exception 
to  its  provisions.  If  the  use  and  habita- 
tion reserved  by  the  donor  was  not  a  nsa- 
fruct,  and  not  embraced  in  said  article,  as 
contended  by  plaintiffs  In  injunction,  there 
Is  not  now,  nor  was  there  ever,  any  ex- 
ception rellevlngltfrom  theeffect  of  article 
1468.  The  only  reason  that  could  have 
brought  it  wltbln  the  exception  of  article 
949.  Code  Napoleon,  would  have  been  to 
treat  It  as  a  limited  usufruct.  The  strik- 
ing from  the  article  the  exception  In  the 
adoption  of  the  present  article  1533  could 
not  then  create  an  exception  in  favor  of  a 
right  that  never  existed.  Plaintiffs*  claim 
cannot  prevail,  whether  use  and  habita- 
tion be  considered  as  a  limited  usufruct, 
or  whether  it  does  not  belong  to  that 
class  of  servitudea. 

There  Is  an  agreement  that  the  Injunc- 
tion may  be  dissolved  without  damages. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
avoided  and  annulled  and  reversed,  and  it 
Is  now  ordered  that  the  Injunction  inBued 
herein  be  dissolved  without  damages, 
and  plaintiffs*  demand  be  rejected  at  eosta 
of  plain  tiffs. 

•  Wateins,  J.,  recuses  himself. 
Rehearing  refused. 
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Reeves  v.  Harpeh,  two  cases.  (No.  10.- 
787.) 

Maxwblij  et  al.  v.  Rbetes.   (No.  10,787.) 

(Svmwne  Court  of  Loti4siana.  March  9,  ISBL 
43  La.  Aan.) 

Loin  n  FoKBisN  Cobpobations— KonaAABS 
— OoNanrunaNAi.  Lav. 

1.  ArtloleS86o<(niroonBtltatlODdoe8notdeD7 
to  olttzeas  of  Louisiana  tbe  privilege  of  borro  wring 
mooey  from  foreign  corporations,  nor  does  It  pro- 
hibit such  corporations  urom  lending  money  to  our 
oltlzena,  provided  only  that  such  transaotions  are 
not  made  In  the  course  of  business  carried  on  by 
l^e  corporatlons.in  this  state  trithout  cconplyinff 
with  the  reouirements  of  the  article. 

2.  In  this  case  the  foreign  oorporatioQ  trans- 
acted no  business  in  this  state.  The  contract  of 
loan  attacked  was  made  In  Vlcksbnrg,  Miss. ;  the 
notes  taken  were  dated  at  Vicksburg,  and  paya- 
ble at  San  Antonio,  Tex.  i  the  act  of  mortgage, 
thouKh  exeented  In  Lonistuia  the  mortgagor, 
only  ripened  tnto  a  oontraet  by  the  aoeeptanoe  of 
the  mortgagee,  which  was  execatod  in  Vlcks- 
burg;  the  notes  were  delivered,  and  the  money 
Mid  to  the  borrower  in  person,  mVioksbUTg.  In 
thus  transacting,  the  corporation  respeotad,  in- 
stead ot  violated,  the  prohibition  of  oar  cotuti- 
tation. 

{SyUaJnu  bv  tKe  C6urt) 

Appeal  from  district  coort,  parish  of 
Todmb;  Touho,  Judge. 

Wade  B.  Young,  for  appellant. 

A  forelKO  corporation  organised  for  tlie 
purpose  of  investing  money  In  inortKage 
aecuritles,  which  has  at  one  time  sevMi  In- 
vefltinents  in  mortgafces  on  lands  In  this 
state,  mnntng  for  a  period  of  years,  and 
which,  by  Its  agents,  attorneys,  and  em- 
ployes, Inspects  and  values  property,  ex- 
amines titles,  makes  contrails,  takes  and 
approves  securities,  accepts  murtgages, 
looks  to  the  Insurance  of  theproperty  and 
payment  of  tAxee,  and  the  security  and 
protection  of  the  investment,  collects  .the 
'Interest  and  principal  of  the  debt,  and 
makes  every  contract  and  does  every  act 
which  It  coqld  lawfully  make  and  do  if  It 
had  a  place  of  buslaess  in  the  state,  Is  do- 
ing business  In  the  state,  in  tliecontempla- 
tlon  of  article  236  of  the  constitution,  al- 
though for  the  purposes  ol  Its  business  In 
several  states  it  has  its  place  ot  business 
In  an  adjoining  state.  Manufacturing  Co. 
V.  Ferguson,  113 U. H. 727,6  Sup.  Ct.  Rep.  7.S0. 

The  loan-broker  or  mortgage  ln\*estoF 
who  Inspects  and  values  the  property,  ex- 
amines and  approves  the  title,  considers 
and  decides  the  sufllclency  of  the  security, 
accepts  the  mortgage,  and  stipulates  that 
It  Shalt  not  embrace  the  immovables  by 
destination,  pays  the  proceeds  of  the  loan, 
looks  to  the  insurance  of  the  property  and 
payment  ot  the  taxes,  and  the  security 
and  protection  of  the  investment,  and  C(rf- 
lecta  the  Installments  of  the  debt,  and 
grants  Indnlgence  or  forecloses  for  his 
principal,  is  the  agent  ot  tlie  mortgage 
company.  Sherwood  v.  Roundtree,  32 
Fed.  Rep.  1. 

A  state  may  Impose  upon  a  foreign  cor^ 
pf>ratlon,  as  a  condition  of  coming  into  or 
doing  business  within  Its  territory,  any 
terms,  conditions,  and  restrictions  It  may 
think  proper  tbut  are  not  repugnant  to 
the  constitution  or  laws  of  the  United 
HtHtes.  Doyle  v.  Insurance  Co.,  04  D.  S. 
535. 

The  act  of  making  a  loan  of  mon^,  and 
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taking  a  mortgage  to  secure  It,  on  lands 
in  Louisiana ,  by  a  foreign  corporation  en- 
gaged In  the  business  ot  loaning  money  on 
mortgages  of  lands  In  this  and  other 
states,  Is  a  vltrtatiOD  of  the  eonstltatioa 
of  Louisiana,  art.  236,  providing  that  no 
foreign  corporation  shall  do  any  buslnees 
in  this  state  without  having  one  or  more 
known  places  of  business,  and  an  aathor- 
ized  agent  or  agents  In  the  state  upon 
whom  process  may  be  served,  when  It  haR 
no  place  of  business  or  agent  in  the  state. 

Where  such  for^gu  corporation  thas 
lends  money  and  takes  a  mortgage  there- 
tor,  the  promise  ot  the  mortgagor  to  pay 
is  void.  Farrior  v.  Security  Co.,  88  Ala. 
375,  7  South.  Rep.  300;  Christian  v.  Mort- 
gage Co.,  (Ala.)  7  South.  Rep.  427. 

The  effect  of  acts  passed  In  (me  country, 
to  have  effect  In  another  country,  is  reffu- 
lated  by  the  laws  of  the  coantry  where 
such  acts  are  to  have  effect.  CAvHCode, 
art.  10. 

No  contract  can  benifarcedlntheconrts 
of  Louisiana,  no  matter  where  made  or 
where  to  be  executed,  If  tt  Is  In  violation 
ot  the  laws  of  the  state,  or  in  contraven- 
tion of  the  public  policy  of  tbe  govern- 
ment. Kennett  v.  Chambers,  M  How.  S8; 
Stury.  Confl.  Laws,  S  344. 

Whatever  is  done  In  contravention  of  a 
prohibitory  law  i<i  void,  although  Che  nuU 
Uty  be  not  formally  directed.  Civil  Code, 
art.  12. 

An  obligation  without  a  cause,  or  with  a 
false  or  nnlawful  cause,  can  havenoetlect. 

Civil  Code,  art.  1893. 

It  has  long  been  settled  that  a  promise 
made  in  consideration  ot  an  act  which  !• 
forbidden  by  law  is  void.  It  will  not  ba 
questioned  that  an  act  forbidden  by  the 
constitntioQ,  which  Is  the  supreme  law.  la 
against  law.   Craig  v.  Mlraouri.4  Pet.  436. 

SjDderdb  TuUis  and  CUatoa  A  OarntU 
for  appelleee. 

(1)  Article  236,  Const.  1870.  Is  notB(4f-op- 
erative.  and  requires  legislative  action  to 
carry  same  Into  effect,  and  denonnclnir 
penalties  for  Its  violation, beforecontraets 
made  by  corporations  In  violation  ot  its 
provisions  will  be  declared  null.  Laughlln 
V.  Ice  Co..  35  La.  Ann.  1186:  Groves  v.  Pe- 
ters, 18  Pet.  440;  13  How.  79;  6  How.  ISS. 
See,  also,  FWrfax  t.  Hnnter,  7  Craneh, 
608;  MPet.  123;13WalI.4ai;  96U.  B.<U0; 
103  U.  S.  448  ;  08  D.  S.  621 ;  Fritts  Y.  Palm- 
er. 10  Sup.  Ct.  Rep.  93,  and  antfaorittes 
there  cited. 

(2)  The  foreign  corporation  having  no 
agent  or  place  of  business  In  this  state, 
which  lends  money  outside  the  state  to  a 
person  living  in  the  state,  seeunxl  by  mort- 
gage on  property  In  the  state,  the  whole 
transaction  bdng  consummated  outsld* 
the  state,  doe«  not  violate  artk:le  238 
the  coiiBtltution.  Barrett  v.  Dodge,  (R. 
I.}19  Atl.  Rep.  53);  35  N.  J.  Law,  286; 
Hopper  V.  Eiland,  21  Ala.  714;  8  Vt.  04;  30 
Johns.  288;  Pelton  v.  Blair,  21  Wall.  241 ; 
5  How,  295;  (Wis.)  43  N.  W,  Rep.  141. 
See,  particularly,  City  of  New  Orleans  v. 
Rhenish  Westphaliau  Lloyds,  31  La.  Ann. 
781 ;  City  of  New  Orleans  v.  Insurance  Co.. 
33  La.  Ann.  9;  Marine  Ins.  Co.  v.  St.  Louie 
Ry.  Co.,  41  Fed.  Rep.  H53;  Lamb  v. 
Bower,  7  Biss.  315.  372;  State  v.  Carl,  4.^ 
Ark.  853.  See  recent  ease  iA  State  v. 

Digitized  by  Google 


Lb.) 


BEEVES  tt.  HABPEB. 


105- 


Sinltli.  (Min.)  8  Sooth.  Bep.  SM.  See,  al- 
Mo.  97  Maaa.  80;  33  Iowa,  194;  96  Pa.  449; 
Phosphate  Cu.  t.  £ly,  (Ou.)  9  S.  £.  Bep. 
170;  t)eWolCT.JobDBon,10Wtaeat.367.S83: 
Trust  Co.  T.  BnrtOD.  (Wis.)  43  N.  W.  Hep. 
141. 

(3)  The  contract  between  Reevee  and 
theiorelicn  corporation  is  do  longer  exec- 
■tory,  bat  has  been  executed.  Aeeves  bos 
paid  his  debt  by  convering  the  mort- 
KBfCed  property  to  Caldire)].  Conceding, 
fur  sake  of  the  ai^ument,  that  the  con- 
tract eoDld  have  been  avoided  while  exe&- 
atory,  the  same  rleht  does  not  exlat  now 
that  It  Isexeeuted.  Craddock  v.  Mortgage 
Co.,  (Ala.)  7  Sooth.  Rep.  186;  SherwoodT. 
Alris,  (Ala.)  t  Sooth.  Rep.  807;  Dudley  t. 
Collier.  87  Ala.  431.6  South.  Rep.  8&4;  Far- 
rior  V.  Mortgage  Co.,  (Ala.)  7  Sonth.  Rep. 
2lK>.  See,  also,  Frltts  r.  Palmer.  30  Sop. 
Ct.  Bep.  98.  See,  also,  ClvU  Code,  art. 
2133. 

(4)  On  the  question  oi  fraud,  see  ClvU 
Code.  art.  1S47. 

(5)  As  to  error:  Beeres  owed  anatoral 
ohllgatlon,  if  we  concede  that  he  owed  do 
lesal  obligatluD.  to  par  the  debt.  Civil 
Code.  arts.  1756-1758.  E  rror  as  to  the  per- 
son is  not  SDfficlent  canse  tu  avoid  this 
contract.  Cl?ll  Code,arta.l8S4-1836.  The 
natural  obligation  was  alone  snlflclent 
considerattoD  for  the  contract  with  Cald- 
well, and  no  solt  lies  to  recover  what  has 
bem  paid  in  compliance  with  a  natural 
obligation.  Civil  Code.  art.  1769. 

Even  If  Reeves  made  the  contract  with 
Caldwell  in  error,  the  presumption  is  that 
not  the  error,  but  the  natural  obligation. 
Induced  the  contract,  and  it  will  nut  be  set 
aside  for  error.  QvU  Cods,  art.  1846,  S§  1> 
6;  Id.  arts.  2138.  2802-2307. 

(6)  This  Is  a  petitory  action.  The  Issue 
Is  title  re)  non.  The  causes  were  consoli- 
dated by  consent,  and  evidence  as  to  title 
sabmltterl  by  both  parties  without  objec- 
tlon,  and  the  whole,  controversy  as  to 
ownership  and  possession  can  be  deter- 
mined in  one  judgment.  4  Mart.  (La.) 
625;  1  Rob.  (La.)  242;  1  La.  Ann.  820. 

FE.NNRR,  J.'  The  only  eerions  qnestlon 
Involved  Id  these  consolidated  soitsisas 
to  the  eflect  of  article  236  of  the  constitu- 
tion of  the  state  upon  certain  contracts 
and  transactions  which  took  place  be- 
tween L.  V.  Reeves,  a  citizen  of  Li>ui8lana. 
and  the  United  States  Mortgage  Compa- 
ny, a  corporation  organized  and  doml- 
ciled  hi  Edlnbnrgh,  Scotland.  The  facts 
arp  as  follows:  In  the  year  1885  the  Arm 
uf  Francis  Smith  &  Co.  was  doing  basl- 
nPHs  as  loan-brokers,  being  that  of  nego- 
tiating loans,  secured  by  mortgage  or 
otherwise,  for  such  persons  as  might  ap- 
ply to  them.  Their  main  office  was  at 
Son  Antonio,  Tex., and  they  had  a  branch 
office  at  Vlcksburg,  Miss.;  the  latter  being 
underthe  management  uf  A.  S.  Caldwell, 
one  of  the  partners.  The  method  of  the 
bDSfnesH  was  that  they  received  applica- 
tions to  borrow  from  persons  desiring  to 
do  so,  with  a  statement  of  the  securities 
offered.  After  examining  Into  the  securl- 
ttert,  if  foond  satisfactory,  they  took  a 
pi>wer  of  attorney  from  the  proposed  bor^ 
riiwer  autliotlsing  them  to  negotiate  the 
louii.  and  agreeing  to  pay  them  a  certain 


commlndon  when  negotiated.  The  fli-m- 
tlien  negotiated  the  loan  with  some  one  of 
their  customers  who  was  willing  to  take- 
It,  and  on  receiving  the  money  they  palcfe 
it  over  to  the  borrower,  after  tirst  deduct- 
ing the  commission  agreed  on.  lu  thl» 
case  Reeves  applied  to  the  firm  in  Vlcks- 
bun^.  Miss.,  to  negotiate  a  loan  for  hlro, 
secured  by  mortgage  on  his  plantation  in 
Loolslana.  They  sent  an  agvnt  to  lyoalal- 
ana  to  Inspect  and  report  upon  the  seca- 
rity.  The  report  being  satisfactory,  they 
agreed  to  negotiate  the  loan,  and  placed  It 
with  the  United  States  Mortgage  Company- 
of  Scotland.  Notes  were  drawn  up  dated 
at  Vickeburg,  Miss.,  and  made  payable  at 
San  Antonio,  Tex. ;  were  signed  by  Beeve» 
In  Loolfllana,  but  were  delivered  by  hln> 
to  Smith  ft  Co.  Id  Vlcksburg.  The  mort- 
gage was  executed  by  Reeves  In  L<misi- 
ana,  but  the  act  of  acceptance  thereof  by 
the  mortgagee  wasexecuted  in  Vlcksburg. 
The  notes  were  drawn  payable  to  th» 
order  of  Holmes  Ivory,  who  was  the  sec- 
retary of  the  mortgage  company  In  Scot- 
land, and  he  was  also  named  am  the  mort- 
gagee In  the  act  of  mortgage.  The  mon^ 
was  paid  over  to  Reeves  personally  ln> 
TIcksbBi^,  or,  rather,  to  a  creditor  of 
Reeves  by  his  order,  and  In  bis  personal 
presence.  The  notes  were  payable  Id  an- 
nual InstallmentH,  and  Interest  on  th» 
whole  loan  was  payable  annually.  Reeve» 
lalled  to  meet  the  lustallmenta  and  Into^ 
eat  notes  doe  on  January  1, 1867,  and  Jan- 
uary I,  1k88.  and  also  failed  to  pay  the 
taxes  on  the  property.  Caldwell  (off 
Smith  ft  Co.)  visited  Scotland  In  the  sum- 
mer of  1887,  and  found  the  company,  nat- 
urally, much  dlssetisfled  with  this  Invest- 
ment. He  then  personally  boand  himself 
to  hold  the  company  harmless  against 
loss.  Varloos  negotiations  took  plac» 
between  him  and  Reeves  for  some  kind  ot 
settlement,  but  without  success.  At  last,. 
In  the  spring  of  1888,  executory  process 
was  Issued  to  foreclose  the  mortf^age. 
Pending  this  proceeding,  an  agreement 
was  reached  between  Caldw<dl  and  Reeves^ 
by  which  Caldwell  agreed  to  buy  tlw 
property  at  the  price  ol  the  whole  amoaot 
due  on  the  niortgaiEe.  and  then  to  leas» 
the  property  tu  Keeves  for  the  balance  of 
the  year  at  a  nominal  rent,  and  to  8^r» 
him  the  privilege  of  selling  the  property 
at  any  time  during  the  year  for  a  price  ex- 
ceeding the  mortgage  debt,  and  to  retBln> 
any  excess  of  price  which  he  mIghtobtalD. 
The  property  was  accordingly  conreyeft 
to  Caldwell ;  all  the  mortgage  notes  wer» 
canceled  and  delivered  tu  Reeves;  the  con- 
tract of  leafie  was  executed,  and  Reevea- 
went  Into  possession  as  teuant;  and  Cnld> 
welt  gave  him  a  power  of  attorney  to  selB 
the  place,  during  the  year,  at  any  prlce- 
exreedlng  that  paid.  No  sale  was  effected. 
Caldwell  subsequently  sold  two-thirds  of 
the  place  to  Maxwdl  &  Waddlll.  Reevea- 
died  in  the  summer  of  1888.  Hla  widow 
accepted  the  community,  and  obtained  an 
order  of  court  placing  her  in  possession  of 
thn  effects  of  her  husband's  succession. 
She  now  claims  that  the  contract  of  loan 
and  mortgage,  and  the  sale  made  in  exe-- 
cntlon  thereof,  are  null  and  void,  becana*> 
made  In  viola  tlon  uf  the  prohibition  con- 
tained in  article  286  of  the  constitution. 
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ft  1b  amlesB  to  state  the  partlealar  de- 
tails of  the  aeveral  suits.  Tbey  were  all 
•coDsolliluted  and  tried  togetber,  and  the 
particular  itfsnes  lu  each  are  merf^ed  in 
the  general  iHsne  of  title  which  underlies 
them  all.  On  this  point  we  thinlt  the 
rea^ions  of  the  Judge  for  Ignortne  subordi- 
nate technical  issues  are  quite  sufficient. 
The  article  236  of  the  constltntlun  te  as 
follows:  "No  foreign  corporation  shall 
4o  any  business  In  this  state  without 
baring  one  or  more  known  places  of  busi- 
neas,  and  an  authorized  agent  or  agents 
in  Che  state  upon  whom  process  may  be 
served."  The  case  of  Mrs.  Reeres  rests 
■on  the  following  propositions:  First, 
that  the  contracts  of  loan  and  mortgage, 
having  been  made  in  violation  of  the 
above  constltntlnnal  prohlbltloD,  are.  un- 
der articles  12. 189S,  1S05.  of  our  Civil  Code, 
null  and  void ;  second,  that  the  execution 
of  said  contracts,  by  the  conveyance  of 
the  property  In  satisfaction  thereof,  hav- 
ing bees  done  by  Reeves  In  Ignorance 
•of  the  tact  that  he  was  dealing  with  a  for- 
eign corporation  In  violation  oflaw^vblcb 
fact  had  been  fraudulently  concealed  from 
lilm,  he  was  not  precluded  from  claimlns 
the  cancellation  of  said  conveyance  and 
reclaiming  the  property.  We  have  read 
with  much  Interest  the  learned  and  able 
brief  of  counsel  for  Mrs.  Reeves,  and  have 
«tudled  all  the  accessible  authorities  re- 
ferred to  by  hlni ;  but  we  are  bound  to 
hold  that  they  are  totally  Inapplicable  to 
this  case  because  of  the  glaring  fact  that 
the  prohibition  of  the  constitution  has 
not  been  violated.  We  have  taken  pains 
toglre  a  very  full  statement  of  the  facts 
as  developed  by  the  evidence,  from  which 
it  conclusively  appears  that  the  mortgage 
company  did  not,  directly  or  Indirectly, 
transact  this  business  in  this  state.  It 
flimply  loaned  money  tu  a  cltlsen  of 
Louisiana,  who  applied  tf)  It  tor  such 
loan,  in  Killnburgh.  throuttb  Smith  &  Co., 
whom  Reeves  employed  as  his  agents  to 
obtain  the  loan  tor  him.  The  weight  of 
the  evidence  certainly  Is  that  Smith  &  Co. 
Acted,  In  effecting  this  loan,  not  as  the 
agent  ol  the  raortgase  company,  but  as 
the  agent  of  Reevus.  But.  conceding  that 
Smith  &  Go.  were  the  agents  of  the  mort- 
fcage  company,  the  case  Is  not  altered. 
The  agency  was  established  and  did  Its 
buslueHM  In  MiSHlsdlppi,  not  in  Louisiana. 
Reeves  dealt  with  Smith  &  Co.  entirely  in 
Mississippi.  He  went  there  to  apply  tor 
the  loan.  The  notes  which  he  executed 
-were  dated  Vlcksbni^.  Miss. ;  they  were 
payable  at  San  Antonio,  Tex.;  they  were 
delivered  by  Reeves,  after  signature,  to 
Smitri  &  Co.  in  VlckHburg;  the  mortgnge, 
though  executed  In  Louisiana,  only  rip- 
ened Into  a  contract  by  Its  acceptance, 
wiilch  was  passed  In  Vicksburg;  the  mon- 
ey was  paid  to  Reeves  in  Vlcksl^urg.  Wc 
are  at  a  loss  to  conceive  how  this  can  be 
called  transacting  business  In  Louisiana. 
It  would  be  a  gross  injustice  to  the  people 
of  Louisiana  were  we  to  hold  that  the 
constitution  denied  them  the  privilege  of 
borrowing  monpy  outside  of  the  state 
from  foreign  corporations,  and  of  securing 
fluch  loans  by  mortgages  on  their  proper- 
ty in  this  stale.  Such  a  proposition  does 
not  bear  discussion,  nor  would  It  be  ad- 


vanced byconnsel;  but  It  is  so  dear  that 
tbe  above  is  the  precise  character  of  the 
transaction  here  Involved  that  when  this 
proposition  Is  abandoned  no  ground  of 
attack  is  left.  Tbe  constitution  uf  Louisi- 
ana cannot  prevent  foreign  corporations 
from  transacting  business  lu  Mississippi; 
nor  does  it  prevent  our  cltiiena  from 
transacting  bn^esB  there  with  such  cor- 
porations. Even  It  It  appeared  (which 
It  does  not)  that  this  corporation  estab- 
lished its  agency  In  Mississippi  In  order  to 
avoid  the  prohibition  of  oar  constitution, 
we  could  see  nothing  illegitimate  In  such 
a  purpose.  Tbe  constitution  does  not 
prohibit  tbe  busineHB,  but  only  tbe  truns- 
BCtion  of  it  In  this  state.  So  long  as  It 
does  not  transact  bosiness  la  the  state,  it 
would  be  reepeettng,  not  violating,  the 
prohibition  of  our  constltntlun,  which 
prohibits  nothing  but  sneh  transaction 
of  business. 

We  may  add  that  the  evidence  satisfles 
us  that  there  was  no  concealment  from 
Beeves  of  tbe  fact  that  bis  creditor  was  a 
foreign  corporation.  In  one  letter  the 
creditor  is  referred  to  as  **tbe  compa- 
ny." and  In  another  as  "the  mortgage 
company;"  and  Caldwell  testifies  that 
Reeves  was  fully  advised  on  this  point  he- 
fore  the  final  settlement  was  made.  He 
would  be  In  no  case  to  demand  tbe  can- 
cellation of  the  settlemrat,  and  hla  widow 
Is  in  no  better  case.  Judgment  affirmed. 

Behearlag  refused. 


OABDBHAn  ▼.  McWiLLIAUS.    (No.  10,788.) 

iSu^pnme  Court  of  Xoutolana.  Hsrcb  S,  1891. 
La.  Ann.) 

Blandbb  —  Pbivilbobd  ComiDinoATtoKS  —  Judi- 
cial FBOCE8D1H08— MaUOB. 

1.  CommuDlcations  in  a  Judicial  prooeedlog 
are  pririleged,  and  no  person  is  liable,  civilly  or 
oriminally,  in  respect  to  anything  published  by 
him  In  the  course  of  his  duty  in  said  proceeding. 

8.  This  privilege  extends  alike  to  parties, 
counsel,  witnesses,  jarors,  and  Judges. 

8.  The  privilege  depends  In  no  respect  upon 
the  bona  Jlaes  of  the  defendant.  - 

4.  The  occasion  on  which  the  communication 
in  made  is  an  absolute  privilege,  and  the  only 
questions  are  whether  the  occasion  existed,  and 
whether  the  matter  complained  of  was  pertinent 
to  the  occasion. 

5.  The  plaintiff  who  snes  for  damages  for 
slander  and  libel  In  a  Jadlciol  proceeding  must 
prove  malice  in  tact  by  showing  that  the  matter 
complained  of  was  not  pertinent  to  the  occasion, 
and  that  the  defendant  acted  through  hatred,  ill 
will,  and  a  malicious  design  to  injure  the  plain- 
tiff. 

(Syltdbus  by  the  Court.) 

Appeal  from  district  court,  parlsb  of 
Iberville :  Talbot,  Judge. 

Felix  Voorhies  and  J.  Hamilton  Jtilbp 
for  appellant. 

(1)  It  Is  not  necessary  to  all^ce  want  of 
probable  cause  in  action  for  damagea  for 
libel  and  slander.  This  is  necessary  only 
In  cases  sounding  in  damages  for  mall- 
cous  prosecution. 

(2)  In  an  action  of  slander  or  libel,  the 
only  possible  defenses  are  a  denial,  a  Justi- 
fication, or  H  confession  under  mitigating 
circumstances.  Rev.  St.  864<>;  14  La.  Ann. 
406;  15  La.  Ann.  166;  86  La.  Ann.  4«». 
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(3)  An  aonwer  Including  ol]  these  de- 
lenses  eqnirocates,  and  1b  utterly  Incon- 
BlRtent.    10  La.  Ann.  231 ;  'JS  La.  Ann.  238. 

(4)  There  la  no  such  thinf?  &h  half-way 
JoBtiflcationf  and  an  apolugy  ImplIcB  a 
lault.   381^.  Ann.  168  :  36  La.  Ann.  219. 

(5)  The  word  **  malice,  **  nsed  in  a  libel 
raee,  does  not  Imply  111  will  or  personal 
malice.  It  means.  In  such  cases,  a  wrong- 
fal  act,  done  without  Just  cause  or  excuse. 
Ill  will,  ir  shown  to  exist,  serres  merely  to 
enhance  damaKSB.  Well  r.  Israel,  43  La. 
Ann.  955,  8  South.  Bep.  82ft. 

(6)  The  nse  of  opprobrious  epithets  em- 
ployed, ImpUm  malice,  where  these  are 
fllanderuas  per  se.  In  snch  a  case  an  ac- 
tion to  rpcorer  damages  without  proriuK 
speclnl  Injury  may  be  maintained.  88  La. 
Ann.  163;  14  La.  Ann.  198;  12  La.  Ann.  894; 
23  Ln.  Ann.  280  ;  36  La.  Ann.  4(>9. 

(7)  Althongh  Injuries  to  the  feelings  and 
social  standing  ofa  person  are  not  susrep- 
tlhleot  precise  adJuHtment,  stilt  «|ucb  In- 
juries are  recognised  as  a  l^itlmate 
ground  of  action  for  reasonable  indemni- 
ty. 88  La.  Ann.  16B;  17  La.  Ann.  64;  19 
Ija.  Add.  194;  23  La.  Ann. 280;  25  La.  Ann. 
176. 

(8)  Any  publication  which  is  false  and 
defamatory  subjects  the  publisher  to 
damafces  in  favor  of  the  party  aggriered, 
printed  or  written  slander  being  coDsld- 
ered  more  pernicious  than  verbal  slander; 
and  It  Is  not  Incumbent  on  the  party  as- 
sailed to  show  malice  against  himself,  nor 
to  prove  that  he  has  been  injured.  Weil 
T.  Israel.  43  La.  Ann.  955,8  South.  Kep. 
83C. 

(9)  When  the  slanderous  and  defamato- 
ry language  used  is  In  a  petition  filed  in 
court,  the  petitioner  cannot  shield  himself 
from  the  reMpnnBlblllty  accruing  from  the 
use  of  the  slanderous  and  defamatory  lan- 
gnage  by  urging  as  a  defense  that  the  lan- 
guage so  used  was  used  without  malice  on 
his  part,  and  that  be  did  so  ou  the  advice 
of  bis  counsel.  Id. 

ON  MOTION  FOB  RBHEARINQ. 

Tbe  doctrine  on  the  subject  of  prlvtlefced 
eoni  m  nnicatlons  is  correct,  when  applied  to 
llttgants  Inter  aese. 

But  then  these  communications  must  be 
pertinent  to  the  issue,  and  must  be  essen- 
tial as  a  means  of  defense  or  ol  attaeic; 
otherwise  they  are  libelous. 

Therefore  any  libelous  matter  contained 
In  a  paper  filed  In  a  salt,  against  a  person 
nut  a  party  to  tbe  suit,  is  not  a  privileged 
commnnieation,  and  entitles  him  to  dam- 
ages. 

The  doctrine  pervades  peculiarly  mat- 
ters of  malicious  proBeciitlon,  which,  from 
the  very  natnre  of  things,  obtain  between 
litigants  themselves. 

Third  persons  are  by  no  means  similarly 
affected. 

Sims  A  Qondran  and  A.  Talbot,  for  ap- 
pellee. 

(1)  Plaintiff's  petition  does  not  diRc1o»e 
a  cause  of  action.  Defendant's  petition  In 
the  Michel  huUIh  annexed  to  and  made 
part  thereof.  Plaintiff's  petition  admits 
that  the  specific  allegations  complained  of 
as  litieloDS  were  made  by  defendant  in  the 
course  of  Judicial  pnxieedings  before  a 
court  uf  competent  Jurisdiction.  That  the 
allegations  were  relevant  and  pertinent 
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to  the  iBBUe  Is  not  disputed,  and  the  exist- 
ence of  probable  cause  or  reasonable 
grounds  of  belief  Is  not  negatived  by  said 
petition.  On  the  face  of  the  papers,  tbe 
allegations  charged  as  being  libelous  ap- 
pear to  be  in  tbe  nature  of  privileged  com- 
munications to  the  court.  Therefore  tbe 
exception  of  no  cause  of  action  ought  to 
have  been  sustained,  and  the  suit  dis- 
missed. 33  La.  Ann.  1268;  13  Amer.  & 
Eng.  Enc.  Law,  406;  88  Ala.  279  ;  4  Const. 
(N.  T.)  91;  127  Mass.  319;  Townsh.  Stand. 
&  L.  S  221;  98  U.  8. 187;  Odger.  Sland.  & 
L.  187;  60  N.  Y.  305  ;  66  Mich.  166,  33  N.  W. 
Rep.  181;  127  Mass.  819:  41  Hon.  254. 

(2)  Defendant's  bill  of  exceptions  to  the 
rejection  of  testimony,  offered  to  show  ex- 
istence of  probable  cause,  was  well  taken. 
He  had  a  right  to  adduce  proof  of  all  the 
facts  and  surrounding  circumstances  with- 
in his  knowledge,  or  within  the  linowledge 
of  bis  attorney,  at  the  time  of  the  instlta- 
tion  of  his  suit  before  the  district  court  of 
St.  Martin.  Hearsay  even  Is  sufllclunt, 
reasonable,  and  probable  cause  in  tbe  al>- 
sence  ol  malice.  Odger,  Bland,  ft  L.  214, 
276,  277,547  ;  33  La.  Ann.  1266,  and  cases 
cited. 

(3)  The  district  Judge  correctly  ruled  In 
not  permitting  the  opinion  of  the  St.  Mar- 
tin court  In  suit  9,018  to  go  to  tbe  fury  on 
the  ground  of  irrelevancy.  3  Rob.  (La.) 
18;  84  Ala.  836;  13  Gray.  201;  6  La.  318;  98 
0.  S.  187;  88  La.  Ann.  1266;  12  La.  Ann. 
335  ;  6  La.  Ann.  178.  Besides,  tbe  Judgment 
had  been  appealed  from  snspensively  to 
this  court. 

(4)  Tbe  allegations  In  the  suit  No.  9.018. 
McWllilame  vs.  Michel  and  Oardemal,  are, 
on  the  face  of  the  petition,  pertinent  to 
tbe  issue,  and  In  tbe  nature  of  privileged 
communications  to  the  court,  made  in  tbe 
course  of  Judicial  proceedings,  and  in  the 
prosecution  of  a  legal  right. 

Tosucceed,  plaintiff  was  bound  to  prove 
affirmatively  malice  and  tbe  wantof  prob- 
able case.  In  this  he  has  utterly  failed.  29 
La.  Ann.  66;  9  Rob.  (La.)  418;  12  Pick. 
324;  1  Wend.  140;  4  Mass.  488;  10  Johns. 
106;  13  La.  Ann.  214;  20  La.  Ann.  66;  4 
Pick.  389;  8  La.  Ann.  12;  98  U.  S.  187;  2 
Pa.  St.  149;  8  U.  8.  Dig.  942.  pt.  95;  47  Pa. 
St.  194;  33  La.  Ann.  1366.  and  rases  cited; 
13  W.  Va.  71;  Starkle,  Sland.  &  L.  254;  12 
La.Ann.  .133;  9  Rob.  (La.)  387;  5  La.  Ann. 
714;  15  La.  Ann.  421:  16  La.  Ann.  3. 

(5)  Thedefendant  acted  without  malice, 
upon  reasonable  grounds  of  belief,  and 
upon  tbe  advice  of  his  counsel.  The  ver- 
dict of  the  jury,  under  the  circumstances, 
was  strictly  in  accordance  with  the  Juris- 
prudence of  the  highest  American  and  En- 
glish courts.  McLaughlin  v.  Crowley,  127 
Mass.  319;  8  Mete.  (Mass.)  193;  33  La. 
Ann.  1266,  and  authorities  cited ;  22  Wend. 
410. 

McEnert,  J.  The  plaintiff  sued  tbe  de- 
fendant for  libel  and  slander.  The  alleged 
libel  and  slander  Is  contained  In  the  peti- 
tion In  the  suit  olJacob  McWIlIiams  v. 
Justlnfen  Michel.  Tbe  object  of  the  suit 
was  to  have  declared  absolutely  null  and 
void  a  certnin  tax-sale  of  the  palntlff's 
property.  The  language  used  is  of  that 
cbaracterln  which, if  notclassed  as  a  priv- 
ileged communication,  malice  vrould  be 
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ftreMimed,  aod  damageB  aaeeesed.  ualess 
ustlttod  by  the  deleitoant.  It  win  not  be 
Decessary  to  reprodoce  tlie  laugoaf^e  em- 
ployed Id  tbe  petition  in  said  suit  of  Mc- 
Williums  V.  Micbel.  The  defenfie  Is  tbat 
the  ilbel  and  slander  Is  a  prlTiiesed  com- 
munlcatiua:  tbat  it  was  used  lu  tUe  peti- 
tion in  said  Huit  witbout  mallciooa  intent, 
upon  the  advice  of  couosel,  in  the  proecu- 
tion  of  bis  legal  rights.  The  trial  was  by 
Jury.Bndtbw  waaaiudgmentand  verdict 
lo  favor  <^  the  defendant^  from  whlcb  tbe 
plaintltr  appealed. 

In  the  suit  uf  McWIIUamB  v.  Michel— out 
of  which  grew  this  aoit— tbe  plaintiff  al- 
legred  that  he  was  the  owner  of  certain 
property  upon  wblcb  all  the  taxes  bad 
been  paid,  and  that  tbe  sheriff  Illegally 
aad  wron^ully  sold  the  same  at  tax-sale, 
and  adjudicated  tbe  same  to  Michel,  that 
aald  property  was  confuHedly  sold  wUb 
property  belonging  to  Wilbur  &  Sons,  al- 
tiiougb  be  held  a  distinct  title  to  same, 
wbich  was  known  to  tbe  said  sherlB  Rnd 
tax  collector,  Gardemal;  that  be  wrong- 
fully adjudicated  said  property  to  said 
flllcbel,  who  forcibly  got  possee^n  of  tbe 
same  through  tbe  pretended  tax-sale; 
aiid  that  bis  property,  and  that  ot  Wilbur 
ft  Sons,  was  sold  at  said  tax-sule  as  tbe 
property  uf  Breaux  and  Duperrier,  when 
said  sheriff  and  tax  collector  hnew  that 
said  property  was  owned  by  bim  and 
Wilbu**  &  Sons;  that  be  knew  the  taxes 
bad  all  been  puid  un  said  property ; 
that  after  said  sale  to  Michel  be  en- 
tered into  an  agreement  with  Titus  Gar- 
demal, tbe  brothl^r  of  said  Gabriel  Garde- 
mal. sheriff  and  tax  collector,  tn  cut  dowa 
and  remove  timber  from  Haid  property. 
He  alleges  tbat  said  Blierifi,  Gardemal, 
failed  to  offer  said  property  for  sale  on  tbe 
day  advertised,  because  there  were  many 
bidders  present;  and  tbat  be  postponed 
said  sale  tu  a  dLtterent  day,  when  it  was 
sold  aa  alleged.  la  these  acts  ot  the  sher- 
iff It  to  alleged  be  conspired  with  his 
brotber,  Titus  Gardemal,  and  Justlnien 
Michel,  in  order,  through  a  pretended  tax< 
sale,  to  get  poeseeslon  ot  tbe  property  uf 
tbe  petitioner.  An  injunction  was  prayed 
for  against  MIcbel,  and  a  Judgment  was 
prayed  tor  quieting  oetiUoner  in  his  title 
to  aald  property.  This  is  but  a  brief  sum- 
mary of  tbe  many  allegations  la  tbe  peti- 
tion. There  was  erldeoee  Introduced  on 
tbe  trial  to  prove  tbe  falsity  of  the  severe 
charges  in  the  petition.  They  may  be  un- 
founded, and  false  in  fact,  and  yet  defend- 
ant may  not  be  responsible  In  damages  for 
the  laaguaifte  used  fn  the  petition,  ta 
privileged  comraunfcaUons  tbe  party  la 
protected  from  the  infliction  of  damages, 
unless  the  occntjlon  was  used  as  a  means 
of  inflicting  a  willful  and  malicious  Injury 
upon  the  plaintiff.  Tbe  occasion  un  which 
aprivilegedcommunicattonis  made  rebuts 
the  inlereuceof  malieearlsing  from  awtate- 
uent  prejudicial  to  the  character  of  the 
plaintiff,  and  it  derolrea  upon  him  to 
prove  mallcp  In  fact;  that  tbe  defendant 
was  actuated  bymotives  of  personal  spite 
and  ill  will,  independent  of  the  occasion 
on  which  tbe  communication  was  made. 
Certain  cooimualcutioDs  are  absolutely 
privileged,  and  no  person  is  liable,  either 
civilly  ur  criminally, in  respect  of  anything 


ftablished  by  him  as  a  member  of  a  legls- 
atlve  body,  lo  the  course  uf  his  legislatlva 
duty,  or  In  respect  ot  anything  published 
by  bim  tn  tbe  coanie  of  his  duty  any 
Judicial  proceeding.  ThieprivllegeexteDda 
to  parties,  counsel,  witnesses,  jurors,  and 
judges  In  a  judicial  proceeding,  to  proceed- 
ings In  legislative  bodies,  and  to  all  who. 
In  tbe  discharge  ot  public  duty  or  the  hon- 
est pursuit  of  pilvate  right,  are  compelled 
to  take  part  In  the  admfniatrutton  of  Ju»- 
tlce  or  In  legialatlon.  Head.  lAb.  &  Sland. 
S§  90, 103. 110;  Newell,  Defam.  ${  26.  27,  pp. 
423,  424;  Fisk  v.Soniat,  »3  La.  Ann.  \4M; 
VluASv.InsnranceCo.. Id,  12115.  luthlaclaas 
of  privileged  commaolcatlons  theoccaalua 
is  an  absolute  privUege.aad  tbe  onlyqnes- 
tion  Is  whether  the  occasion  existed,  and 
whether  the  matter  complained  of  was 
pertinent  to  tbe  oocasion.  In  Judicial  pro- 
ceedlnga.  both  criminal  and  dvll,  great 
latitude  la  allowed  parties  in  the  pursuit 
ot  private  rigbta  or  the  prosecution 
crimes.  Public  order  necessarily  requires 
this  latitude.  What,  then,  is  alleged  in  a 
Judicial  proceeding  la  tlie  effort  to  enforce 
a  private  right  la  not  to  bejndged  by  tech- 
nical rules.  The  party  attempting  to  en- 
force his  right  may  be  mistaken  In  bis  rem- 
edy. He  may  use  language  which  could 
have  been  avoldefl.  But,  after  all,  the 
question  is  one  of  Intent.  "Intent  makes 
the  libel  In  such  a  case;  strong  words  do 
not.-  Klinck  v.  Uolby.  46  N.  Y.  434.  If 
the  occasion  exlsta  on  which  the  privileged 
commanlcation  la  made,  and  the  matter 
is  pertinent  to  tbe  occasion,  it  supplies  an 
absolute  defense,  and  depends  In  no  re- 
spect upon  the  bona  Odeaat  the  defendant. 
The  burden  ot  proof  Is  on  thepiaiutiO. 
He  must  show  the  absence  of  tbe  occa- 
sion, and,  if  the  occasion  existed,  tbat  the 
matter  complained  ot  was  not  pertinent 
to  the  occasion,  and  that  the  defendant 
acted  with  malice  tn  fact,  through  hatred, 
HI  will,  with  a  malicfooa  deafgn  to  Injur» 
the  plaintiff.  Fisk  v.  Sonlat,  S3  La.  Ann. 
1400.  There  is  no  proof  of  this  kind  tn  the 
record.  Judgment  affirmed. 

Bbkacx,  J.,  takea  no  part  In  this  oplih> 
i<4. 

BehssTli^reftisaa  April  MPL 


Bobbins  t.  Martui  e*  a/.  (No.  10,716.  > 

(Supreme  Court  of  Louisiana.   March  0,  ISSL 
48  L&.  Ann.) 

Plsiding — fta  Oadsb  or  Aonoir— 'LiinTi.TH>n— 
'^Rb&i.  TcTtDiB"  —  CAsaiubATioir  ov  OomKMir 

— tiDBSTITCTBR  SSBVICS. 

1.  What  is  termed  "a  pies  of  m  oaose  of  ao- 

tlOQ"  ceases  to  be  sooh,  and  degenerates  Into  aa 
answer,  if  It  ncesenta  sa  esieatial  svoznent  of 

fact  not  statea  or  admitted  In  the  petition. 

a.  Dilau>ry  pleu  most  be  teooered  and  dis- 
posed of  in  limine,  and  cannot  be  legally  em- 
bodied la  an  answer. 

S.  The  prescription  of  one  year,  which  Is  pro- 
vided by  Rev.  Ci^l  Code,  art.  2498,  la  not  appli- 
cable to  a  suit  instituted  under  artiolea  3511  and 

4.  The  artioles  of  Code  of  Practice,  art.  410  et 
aeq.,  relative  to  **real  tender, "  do  not  relate  to  a 
soft  brought  onder  the  last-mmtioned  articles  of 
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tbeKeTl8ed<^7il  Cod«;  trattbepatUagof  defesd- 
«atB  in  mora,  in  cxmfarnf^  ts  artidlM  Itll  anA 
1033,  is  required  in  mUb  lor  the  satolMioa  'Cr 
«BDeeUatiaa  of  sairm. 

5.  Incuea  partyto  seentnctof  cooTfflitioBiJ 
nle  smIeb  its  eanceUatioa  on  the  grouod  that  be 
has  been  evicted  from  a  portion  thereof,  which  Is 
«f  suoh  consequence  relatively  to  the  whole, 
that  bis  would  not  have  porohuied  it  without  the 
portioa  from  whloh  tie  has  been  eric  ted,  the 
maMaa  la  lAether.  In  potet  at  Caet,  the  vtatetiS 
lua  ban  evicted  from  a  part  of  tb«  vnpvij  poa- 
MitiflB  auch  nniiHuawK  w.  whan  iha  oootract 
was  entered  into,  that  its  acquisition  qperatud  as 
an  essential  inducement  to  the  trade. 

6.  An  absentee  maytlebroaBht  intothecoorts 
«( Itifa  state  by  means  of  substituted  B»viee  in 
•11  caaea  partaldfig  of  the  aatava  of  aa  aetloa  In 
mm;  bat  he  caaact  be  thna  naohad  and  avb- 
Jected  to  ludgmaatlBawomrtalaa  ymteSjfn- 
aoaal  aotion. 

(SuLUUnu  by  the  Court) 

Appeal  from  district  court,  parlsli  of 
Madison;  Montqombrt,  Jactee. 

O.  S.  Uobbtua  and  Wade  R.  Tonog,  for 
Awellant. 

Wtacre  the  rendora  are  non-reafdentB. 
ttie  offer  to  return  ran  be  made  by  letter. 
Rider  v.  Wright,  10  La.  Ann.  127. 

A  perfect  untatandlnjc  title  conatltoteH 
an  eviction.  HcDonold  r.  Vanglian,  14  La. 
Ann.  TIK. 

A  porchaser  ut  a  tract  of  land  "contain- 
ing 1.0OS  acres,"  wlio  baa  been  evicted  aa 
to  SW>  acres,  has  a  rijirht  to  baTe  the  sale 
'canceled  in  toto.  McCoIloni  v. HcCotlom, 
«Rob.  (La.)  .506. 

All  tbe  cirrnmRtaucee  are  to  be  Inqnlred 
Into  to  deteraiine  wlietlier  tbe  contract  1b 
entire,  and  the  two  parcelB  complicated 
tofrether,  and  upon  the  whole  transaction 
tbeconrt  will  determine  two  questlona, 
to- wit :  "  Did  or  did  not  the  party  pnr- 
«haKe  one  nrlth  reference  to  the  other?  "* 
'Would  beer  woald  he  not  ham  taken 
one  had  he  not  recikoned  on  having  the 
other? - 

A.  jL.  Sluck,  curutor  ad  hoc  Tor  absent 
defendants. 

WAirr  OF  TKTdXBR. 

(1)  In  en  action  to  cancel  the  sale  of  a 
plantation  bonght  bj  the  Tendees,  it  1b 
a  condition  precedent  that  a  real  tender  of 
the  proper^  and  the  reremtes  shonid  he 
made  the  defendants:  especially  bo  when 
Its  necessity  Is  alleged.  2  Hen.  Dig.  p. 
11)20.  No.  1ft;  *21  La.  Ann.  425;  Doplelx  t. 
Dnpleix.  27  La.  Ann.  219;  McDonold  v. 
Vaugban.  14  I>a,  Ann.  717,  (New  Ed.-,) 
Rev.  (nvll  Code.  art.  1912;  8  Bob.  (La.) 
■400  :  9  Hob.  tLa.)  52. 148,  510;  8  La.  Aan. 
20R:  C  Mart.  {N.  S.)  229. 

(2)  The  law  knowB  no  tender  but  a  real 
tender,  and  the  Code  of  Practice  deflnCH 
hnw  It  must  be  made  and  proved.  Code 
Prac.  arts.  410-412  et  eeq. 

fS)  The  only  evidence  of  a  tender  In  this 
cam  Is  the  writing  of  a  letter  by  the  plain- 
tiff from  Vlcksborg  to  the  bnsband  of  one 
of  the  defendants  at  Lonlsvinc,  Ky.,  In 
•which  hewritest  "I  herewith  tender  you 
the  whole  of  the  land  sold,  *  »  *  with 
thererennes,  •  •  •  amounting  to  9100." 
This  is  neither  a  retrocession  of  the  land 
nor  a  check  for  tbe  mi>ney. 

(41  A  tender  iB  an  offer,  made  with  the 
«t>Uity  to  comply  therewith,  and  to  a  per- 
son wh<i,  at  the  time,  has  the  oppoTtnnlty 
of  accepthig  or  n4«cttn];  It, 


(6)  The  law  makes  m  dlsttncHon  be- 
tween n  party  present  In  the  state  end 
one  absent  Irtim  It,  as  regards  aa  offer  to 
restore,  etc.  McDonold  v.  Vaaghaa,  14 
La.  Ann.  717;  Dnpleix  v.  Dnpleix,  8  La. 
Ann.  219. 

PLKA  or  PREBCniPTIOIV. 

(4)  An  action  for  dlmfnvClon  of  the  prine 
or  for  tbe  canccttng  of  the  contract  on  the 
part  of  the  buyer  moBt  bebronght  within 
one  year  from  the  day  of  the  contract, 
otherwise  it  is  barred.  Rer.  Clvfl  Code, 
art.  349R. 

(7)  Thlspreserlptlon  Is  awlsepnivlslon, 
as  otherwlBe  the  mortgage  rights  uf  cred- 
itors of  tbe  vendee  infght  be  jeopardized, 
and  the  titles  to  real  estate  i^t  Inseevre. 

(R)  A  notarial  act  of  sale,  execeted  by 
one  ot  the  \*endorB  on  tbe  11th  January, 
18R9,  and  ratified  by  the  other  on  t^ienext 
day,  and  which  recites  that  the  cash  por* 
tkra  of  the  price  has  been  paid,  and,  for  the 
balance,  notes  ot  tbe  vendee  are  prodaeed 
by  tlie  vendors,  executed  eight  days  prior 
thereto,  and  parapbed  by  the  notary,  ta 
an  absolnte  transfer  ot  Hie  property  on 
Bald  dates,  and  requires  mo  set  off  tbe  vea- 
dee  to  make  hla  title  more  complete.  Rev. 
OtII  Code,  artR.  3440,  3479.  »o  an  action 
to  rescind  each  a  contract,  brought  and 
served  more  than  one  year  "after  the  day 
of  the  eootract,"  la  barred  by  Id.  art. 


do  CATFSIS  OP  Auiion. 

(6)  This  ts  not  an  action  of  warranty 
proper.  aR  claimed  In  theorl^nal  petition, 
berunse  the  plaintiff  has  never  been 
ousted  of  the  land,  but  simply  claims  he 
Is  flctltlouffly  evicted  from  280  acres,  be- 
canae  others  have  a  better  title  thereto; 
eonsequently  his  action  Is  for  a  diminu- 
tion of  the  price,  ordlsqaietnde  of  poBses- 
Klon,  trader  Rev.  CtvU  Code,  art.  2S57.  It 
the  fornier.  It  Is  barred.  If  tbe  latter, 
there  1b  no  right  ot  aetion.  MeOultoch 
T.  Weaver,  !4  La,  Ann.  88.  As,  under 
Rev.  Civil  Code,  art.  WtIO,  the  purchneer, 
having  paid  the  price,  cannot  demand  a 
restitution  of  the  price,  nor  security,  etc. 
Tbe  price  Is  paid  when  cash  and  notes 
"to  order*  pass  to  the  seller.  See  MeCnl- 
loeb  V.  Weaver,  14  La.  Ann:  88. 

(10)  The  price  having  been  paid,  what 
effectwould  a  Jndgment  have,  if  tbe  ne- 
gotiable notes  should  be  la  hands  of  en 
innocent  third  person? 

(Ill  Again,  no  vendee  has  a  right  to  can- 
eel  the  sale  of  a  plantation  of  1,100  acres 
because  there  is  no  title  to  280  acres  of  tbe 
woodland,  unlera  besets  up  and  proves 
fraud  or  bad  faith.  There  Is  no  a] lega- 
tion or  proof  of  either,  Fermento  v.  Rot»- 
ert.  27  La.  Ann.  493,  and  Dnpleix  v.  Du- 
plelx,  28  La.  Ann.  219. 

pr.KA  TO  JUBlBDICnON. 

(12)  The  court  has  no  Jurisdiction  ra- 
t/one personm  of  that  portion  of  plalntllTs 
demand  seeking  a  moneyed  Judgment 
against  the  defendants  for  the  cash  por- 
tion of  tlie  purchase  price  of  tbe  land,  for 
the  reason  that  quoad  said  demand  the 
defendants  cannot  be  brooght  Into  court 
by  the  appointment  of  a  curator  atf  Aoc. 
Pennoyer  v.  Neff.  05  U.S.  714:  Berber  v. 
Abbott,  89  La.  Ann.  1112,  S  fSonth.  Rep. 
959:  Luoghlln  v.  IceOo.,  86  La.  Ann.  1186; 
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(13)  The  price  paid  ia  an  executed  con- 
tract, and  a  suit  lor  its  retara  Is  a  mon- 
eyed demand,  only  to  be  recurered  by  a 

Jndgment  in  personam. 

ME  HITS. 

(14)  The  plaintiff  "assumes  and  takes 
upon  hiraselt  the  burden  of  proving  that 
the  land  belongs  to  another.^  2  La.  240. 
He  has  a  nefcative  afllrmatlTely  to  show 
that  he  has  no  title.  Thie  proof  should  be 
confined  to  bis  allegations,  and  should  be 
direct  and  certain. 

(15)  A  title  In  B.  B.  Thomas  is  no  proof, 
under  an  allegation,  that  it  was  in  Tlr^ 
glnia  ThomRH. 

(16)  The  title  of  the  defendants*  author 
was  not  required  to  be  produced,  because 
the  plaintiff  admitted  It  stood  in  "O"  608; 
and  It  was  plaintiff's  duty  to  have  intro- 
duced It  forcoraparison.ln  order  the  court 
should  see  which  was  the  better. 

(17)  The  plain  meaning  of  article  2511, 
Rer.  CItII  Code,  Is:  It  the  principal  mo- 
tive la  acquiring  a  certain  property  Is  to 
become  the  owner  of  a  building,  or  some 
valuable  portion  thereof,  the  eviction  from 
which  would  render  the  other  part  use- 
less,  or  materially  impair  it,  and  it  was  of 
"snch  consequence,"  etc.,  then  ttae  sale 
should  be  canceled;  bat  that  is  not  this 
case. 

(IS)  "The  value  •  •  •  U  to  be  reim- 
bursed to  the  buyer  according  to  its  esti- 
mation, proportlonably  to  the  total  price 
paid."  Rev.  ClvU  Code.  art.  2514.  The 
eviction  "is  claimed  of  280  acres  of  wood- 
land." The  price  of  the  rmtire  sale  was 
alone  fixed  on  the  cleared  laud.  How  can 
the  court  estimate  it "  proportlonably, " 
etc? 

(19)  Th?re  are  two  points  plalntlB  mast 
show  If  be  is  evicted: 

1.  That  ttae  thlngsold  Is  of  sach  con- 
sequence relative  to  the  whole. 

2.  That  he  would  not  have  purchased  It 
without  the  part  from  which  he  is  evicted. 
He  has  shown  neither. 

The  Applies,  In  pro.  per. 

'Watrins,  J.  The  pinlntllf  seeksttae  can- 
cellation of  a  conventional  sale  of  a  tract 
of  land  made  to  him  by  the  defendants, 
on  the  ground  that  he  has  been  evicted 
from  a  portion  thereof,  which  Is  of  such 
cunsequence,  rfdatlvely  to  the  whole,  that 
he  would  not  have  purchased  It  without 
the  part  from  which  be  baa  been  evicted. 
Defendants,  being  absentees,  were  cited 
through  a  curator  ad  hoc,  who  first  ten- 
dered several  peremptory  exceptions,  viz. : 
(1)  No  cause  of  action;  (2)  prescription 
of  one  year;  (8)  want  ot  previous  legal 
tender,  or  putting  fo  mora;  (4)  want  of 
jurisdiction  ratlone  petvonse.  Over  the 
objection  and  exception  of  defendants' 
counsel  the  third  exception  was  by  the 
court  referred  to  the  merits;  the  others 
were  overruled,  and  the  court  rendered 
Judgment  rejecting  plaintiff's  demand  for 
cancellation  of  the  sale,  but  reduced  the 
price  of  sale  by  91,400,  as  the  estimative 
value  of  the  portion  of  the  land  from 
which  he  had  been  evicted,  proportionally 
to  the  total  price  of  sale.  From  this  JudK- 
ment  plaintiff  has  appealed;  but  the  de- 
fendants have  not  answered,  nor  request- 
ed any  amendment  thereof.  Hence  our  In- 


quiry must  be  whether  it  should  be  af- 
firmed, or  additional  relief  granted  the 
plaintiff  aud  appellant. 

1.  While  it  might  have  been  preferable 
to  the  defendants  that  their  plea  of  want 
of  tender  should  have  been  disposed  of  Id 
limine,  we  cannot  discover  In  what  way 
they  were  Injured  by  Its  reference  to  the 
merits,  as  the  Judge  a  qaa  evidently  re- 
garded It  as  not  well  taken,  and  proceed- 
ed to'paM  upon  the  merits.  Indeed,  had 
he  entertained  a  different  view,  a  double 
appeal  might  have  reaulted,  with  addi- 
tional delays  and  expenses.  As  It  was  a 
question  which  Involved  the  administra- 
tion of  proof,  we  think  It  was  clearly  the 
province  ot  the  Judge  below  to  determine 
the  propriety  of  Its  reference. 

2.  With  regard  to  theplea  of  no  cause  of 
action,  however,  we  have  frequently  had 
occasion  to  say  that  it  ought  tu  be  sepa- 
rately presented  and  disposed  of  in  limine, 
as  It  raises  the  single  Issue  of  the  sufficien- 
cy of  the  stated  cause  ot  action  to  justify 
a  judgment  In  the  premises,  and  that  it 
should  not  be  Incorporated  In  an  an- 
swer, or  rel^ated  to  the  merits.  But  in 
this  case  we  tbtnk  the  plea  has  been  mis- 
named "no  cause  ot  action,"  as  It  most 
distinctly  presents  an  element  of  defense 
which  is  Incorporated  In  defendanta*  an- 
swer, and  founded  on  an  alleged  tact, 
which  Is  not  averred  In  plalnllfT's  peti- 
tion. PosaesRlng  this  feature  necessitates, 
its  being  claatted  and  treated  as  a  part  of 
the  answer.  The  answer  also  Includes  oth- 
er matters  of  exception,  dilatory  and  de- 
clinatory In  character,  and  need  no  further 
mention  than  to  say  they  should  have 
been  separately  urged  and  disposed  of 
before  issue  was  Joined  on  the  merits; 
and,  this  course  not  having  been  pursued, 
they  were  waived.  ChatfO  v.  Ludeling,  34 
La.  Ann.  962;  Boone  v.  Carroll,  85  La. 
Ann.  281. 

3.  Defendants  urge  the  plea  of  one  year's 
prescription  that  is  provided  In  Rev.  Civil 
Code,  art.  2498,  and  plaintiff's  counsel  in- 
sists that  same  is  not  applicable  In  this 
cane.  In  this  opinion  we  concur.  That 
article  declares  that "  the  action  for  the 
supplement  of  the  price  on  the  part  of  the 
seller,  and  that  for  diminution  of  the 
price,  or  tor  the  canceling  ot  the  contract, 
on  the  part  of  the  buyer,  must  be  brought 
within  one  year  from  the  day  of  the  con- 
tract, otherwise  it  is  barred."  It  occurs 
In  the  sixth  chapter  ot  the  title  ot  "Sale," 
which  treats  "of  the  tradition  or  delivery 
of  the  thing  sold. "  The  seven  articles 
which  Immediately  precede  It  deal  with 
the  question  of  the  measure  or  extent  of 
the  delivery  of  the  thing  sold,  and  of  the 
renult  of  there  having  been  moreor  less  de- 
livered than  the  calls  ot  the  contract  re- 
quired. Therein  it  Is  declared  that,  if  the 
sale  Is  one  per  aversione/n.  "the  seller  la 
obliged  to  deliver  to  the  buyer  •  •  • 
the  quantity  mentioned  in  the  contract, 
or  *  *  *  suffer  a  diminution  propor* 
tionate  to  the  price."  Rev.  Civil  Code, 
art.  2492.  "If,  ou  the  other  hand,  there 
exists  an  extentof  more  than  wliatiH  spec- 
ified in  the  contract,  the  buyer  has  a 
right  either  to  give  the  supplement  of  the 
price,  or  to  recede  from  the  contract,"  etc. 
Id.  art.  2498.  "In  case  where  there  la  room 
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for  an  augmentation  of  thepri«efor  theanr- 
plua  of  tbe  measure,  the  buyer  han  the  op- 
tion to  give  the  eupplement,  or  to  recede 
from  thecontract."  Id.  art.  2496.  These 
articles  relatesolely  and  exclaslvely  to  tbe 
relative  and  reciprocal  rights  and  obliga- 
tions of  seller  and  buyer.respectlTely,  with 
respect  to  tbe  measure  of  the  thlnK  deliv- 
ered under  the  contract.  The  prescrip- 
tion reft>rred  to  In  artk-le  2498  applies  to 
the  rights  Dfactlon  of  both  seller  and  buyer 
alike.  Plalntilt'a  action  was  founded  on 
Kev.  GlTll  Code.  arts.  %11.  2514,  the  grava- 
men of  which  la  that  the  buyer  who  has, 
subsequent  to  tbe  sale  and  delivery  of  the 
property,  been  evicted  from  a  part  there- 
of, ia  entitled  to  the  cancellation  of  the 
sale,  or  to  a  diminution  of  the  price. 
These  nrtlelea  occur  In  the  same  title  and 
chapter  as  the  articles  last  mentioned,  but 
Id  ji  different  section,  which  treats  "of 
warranty.  In  case  of  eviction,  of  tbe  thing 
sola."  They  do  not  purport  to  treat  of 
the  rights  of  the  seller  nt  all.  They  pro- 
ceed upon  a  wholly  different  theory  from 
that  on  which  the  former  articles  proceed. 
They  assume  that  the  whole  of  tbe  prop- 
erty sold  or  purported  to  have  been  sold 
has  been  delivered,  but  that  the  vendee 
has  been  subsequently  evicted  from  the 
whole  or  a  portion  thereof.  The  prPBcrlp< 
tlon  urged  Is  not  applicable,  and  defend- 
ants*  plea  of  prescription  must  be,  there- 
fore, overruled. 

4.  Of  necessity,  the  plea  to  the  Jurisdic- 
tion of  the  court  ratio ne  persoDX  must  be 
postponed  nntll  after  our  consideration 
of  the  merits,  as  plaintiff's  appeal  brings 
Dp  fur  review  the  cancellation  rel  non  of 
the  sale;  aud  the  question  of  whether  or 
not  tbe  judgewas  competentto  render  the 
alternative  decree  he  did  will  depend  upon 
the  result  of  our  opinion  and  decision  of 
the  previous  question.  Recurring  to  the 
question  raised  on  the  defendants'  excep- 
tion of  want  of  previous  legal  tender,  or 
putting  them  ia  mora,  as  a  condition  pre- 
cedent to  the  Institution  of  suit  for  the 
cancellation  of  the  sale,  we  have  no  hesi- 
tancy In  reaching  the  same  conclusion  the 
Judge  a  qua  evidently  did. — that  platntltt 
bad  snhstantlally  complied  with  the  law. 
In  our  opinion,  articles  of  theOode  of  Prac- 
tice, art.  410  et  seq.,  with  regard  to  "real 
tender"  have  no  application  to  this  case. 
Article  410  declares  that.  "If  the  object  of 
the  obligation  on  the  part  of  thedebtorbe 
real  property,  a  debt,  or  some  other  per- 
sonal right  which  the  debtor  has  prom- 
ised to  sell,  transfer,  or  convey  to  the 
creditor,  euch  debtor  must  previously  give 
written  notice  to  the  creditor  to  be  and 
appear  on  a  certain  day.  and  at  a  fixed 
honr,  at  the  office  of  some  pabUc  notary, 
*  *  *  In  order  there  to  rccelTe  tbe  sale, 
cmilon,  transfer,  or  conveyance  which  he 
is  ready  to  make  to  him,  either  of  the  real 
estate,  debt,  or  personal  right  which  he 
bad  contracted  to  transfer  to  such  credit- 
or." Article  411  declares  that,  "after  due 
notice  having  t>een  given,  the  debtor  must 
appear,"  etc.  Article  412  declares  that 
"If  the  creditor  refuKe  to  accept."  etc. 
Thefte  provisions  relate  exclnalvely  to  the 
"real  tender"  which  a  party  must  first 
make  of  this  conveyance  he  has  contract- 
ed to  execute  to  another  as  a  condition 


precedent  to  the  Institution  of  suit  for 
compliance  on  the  part  of  the  cnntraetee. 
The  decisions  of  this  court,  ancient  aud 
modern,  are  to  the  effect ''that  in  all  ac- 
tions of  rescission  the  party  seeking  rellel 
must  fint  otter  to  restore  hie  adversary 
to  tbe  situation  he  was  In  before  the- 
contract.** McDonold  v.  Vaughan,  14  La. 
Ann.  716.  That  and  like  decisions  are 
prefllcated  upon  tbe  provisions  of  Rev. 
Civil  Code.  art.  1911  et  seq.,  (1905  et  seq., 
old  numbers,)  which  Indicate  tbe  manner 
in  which  a^debtor  may  be  put  In  default. " 
Article  1011.  Rev.  Civil  Code,  provides  that 
the  debtor  may  be  put  In  default  In  three- 
different  ways, one  of  which  Is  "by  the  act 
of  the  creditor,**  which  is  defined  as  an< 
"act  of  the  party  when  •  •  •  he  de- 
mands that  [the  contract]  shall  be  carried 
Into  effect,  which  demand  may  be  made^ 
either  by  the  commencement  of  a  suit,  by  a> 
demand  In  writing, "etc.  Tbe  provisions 
of  those  articles  bare  been  frequently  ap- 
plied to  actions  for  the  rescission  and 
those  for  the  cancellation  of  sales.  And 
the  Code  further  declares  that"  when  thfr 
breach  [of  the  contract]  has  been  passive 
only,  damages  are  due  from  the  time  the- 
debtor  has  been  put  in  default,"  etc.  Rev. 
Civil  Code,  art.  1033;  Livingston  v.  Heully, 
S8  La.  Ann.  781.  It  was,  in  our  opinion,. 
perfectly  proper  and  competent  fur  tbe 
plaintttt  to  put  the  defendants  In  default 
by  means  of  a  letter  sent  them  by  mail, 
offering  to  restore  them  to  tbe  situation 
they  wore  In  before  the  sale  was  made; 
and  we  think  the  evidence  sutHclently  din- 
closes  a  full  compliance  with  tbe  law  li» 
this  rrapect. 

K.  On  tbe  merits,  tbe  facta  disclosed  are 
snbstantlnlly  as  follows:  In  January,. 
18^,  Annie  E.  Martin  and  Thomas  J.  Mar- 
tin, Jr.,  the  defendants,  executed,  respect- 
ively, in  the  cities  of  Louisville,  Ky.,  and 
Chicago,  III.,  two  separate  acts  of  sale 
transrerring  and  conveying,  or  purport- 
ing to  transfer  and  convey,  to  the  plain- 
tiff a  certain  tract  of  land,  which  is  sitn- 
ated  In  tbe  parish  of  Madison,  in  thi» 
state;  theTendors  being  joint  half-owner» 
thereof  at  tbe  time.  The  price  or  consid- 
eration of  the  sale  was  f 10,000,  of  whlcb 
one-third  was  paid  In  cash,  aud  for  the  re- 
mainder the  plalnllK  and  purchaser  exe- 
cuted and  delivered  bis  two  certain  prom- 
issory notes,  due  at  one  and  two  years. 
One  of  these  credit  Installments  was  pald> 
at  maturity,— January  2, 1890,— only  a  few 
days  before  this  suit  was  filed.  The  entire 
tract  was  stated  to  contain  1,098  acres,  of 
which  391  were  cleared  and  susceptible  of 
cultivation,  and  which  had  been,  at  one 
time,  cultivated;  aud  the  residue  of  617 
acres  was  woodland.  It  appears  from  the- 
erldence  that  there  Is  now,  and  was  at 
the  date  of  the  sale,  an  outstanding  title 
in  other  parties  to  280  acres,  the  mere  ex- 
istence of  which  It  Is  claimed  operates  an 
eviction  of  plaintiff  therefrom,  entitling 
him  to  his  action  for  the  cancellation  of 
the  sale,  or  a  proportionate  diminution  of 
the  purchase  price.  It  Is  satisfactorily 
shown  that  this  defect  In  his  title,  and  this 
deficit  In  tbe  quantity  of  land  conveyed, 
was  only  brought  to  the  plaintiff*^  knowl- 
edge abont  tbe  20th  of  January,  1890.  and 
subseqaeutly  to  bis  making  payment  of 
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the  second  lintBllinent  of  the  purchase 
price.  Immediately  afterwards  tie  gare 
the  defendant  notice  thereof,  bh  stated. 
7tae  proof  tthowfi  that  the  p^rtlrular  280 
Acres  to  wblcli  plaintiff  obtained  a  defect- 
Its  ai.d  inadequate  title  are  woodlands  of 
a  Boperior  qnallty.  The  other  woodland 
Is  low  and  mamhr,  and  of  romparatively 
little  valae.  The  open  lands  are  not  in  a 
M^h  state  of  cultivation,  and  theballdlngs 
«nd  Improvementn  tliereon  are  inferior  In 
<iaallty  and  limited  In  qnantity.  On  thli 
fitateinent  of  facts,  is  plaintiff  entitled  to 
Uie  canrellation  of  the  salp?  Defendants 
makt*  the  point  In  their  answer  that  an 
oatsrandluff  title  does  not  constitute  such 
an  eriction  as  to  authorise  an  action  ot 
warranty;  but  it  has  been  otherwise  de- 
cided. In  Landry  v.  Oauiet,  1  Bob.  (La.) 
362,  the coart  obserred:  "It  is  true  that 
fey  the  aathoritles  to  wblcb  we  have  bem 
referred  the  doctrine  was  well  established 
tliat,  In  order  to  constitute  an  eviction,  It 
Is  not  abHolutely  necessary  that  the  pur- 
chaser should  be  actually  dispoHsessed. 
That  eviction  takes  place,  althongh  the 

Sarchaser  contlnueu  to  hold  the  property, 
It  be  nnder  a  title  which  Is  not  that 
transferred  to  bim  by  his  vendor ;  as  if  be 
aboDld  Inherit  the  property,  or  should  ac- 
quire It  by  purchase  from  tlie  tme  owner. " 
in  McDonold  v.  Vaughan,  14  La.  Ann.  7lft, 
that  doctrine  was  recodified  and  applied, 
■And  to  those  ennmerated  the  court  added 
Another  case  in  which  an  actual  eviction 
was  unnecessary,  vli.:  "Or  If  a  perfect 
title  extets  la  some  third  person,  wbereby 
It  Is  rendered  Ipsally  certain  that  bis  ven- 
dor had  no  title."  In  that  view  we  con- 
car,  and  It  applies  to  this  case.  The  dis- 
trict Judge  of  the  locality  who  Is  familiar 
nvlth  the  locaa  hi  quo,  and  upon  whose 
Judgment  on  a  question  ot  fact  we  feel  dis- 
IMsed  to  rely,  was  of  opinion  and  decided 
that  such  a  title  did  exist  In  other  persons 
tu  the  2K0  acres  mentioned.  Ths  cnrntor 
Md  toe,  in  brid  and  argument,  concedes 
the  correctness  of  hie  decision  aa  to  a  part 
of  tills  land;  but  he  questions  its  correct- 
aesB  as  to  the  remainder  ot  160  acres.  On 
this  theory  we  feel  bound  to  maintain  tbe 
opinion  of  tbe  district  Judge.  No  palpable 
or  manifest  error  has  i>eeu  pointed  out  in 
his  ruling.  On  the  main  question  we  can- 
not perceive  bow  it  can  be  Justly  said 
that  this  2H0  acres  uf  woodland— valuable 
though  it  b^— was  "of  sueb  consequence 
relatively  to  the  whole"  that  the  plaintiff 
would  not  have  bought  the  land  at  all 
without  It.  The  question  Is  whether  the 
portion  from  which  the  plaintiff  has  been 
evicted  was,  In  point  of  fact,  "  of  such  con- 
sequence relatively  to  tbe  whole"  that  he 
would  have  been  onwUUng  to  have  made 
the  trade  at  all  had  he  known  of  the  out- 
standing title.  Was  that  particular  tract 
an  inducement  to  the  trade,  and  without 
which  It  would  not  have  been  made?  The 
•district  Judge  declined  to  accept  this  t)ie- 
Dry  of  plaintiff's  contract,  and  we  coincide 
with  blm.  Had  this  diminution  existed 
In  the  qnantity  of  cleared  land,  or  any 
moderate  proportion  of  same,  we  might 
have  been  more  favorably  impressed  with 
plaintiff's  claim.  We  are  nnwilling  to  in- 
crease the  allowance  made  by  the  Judg- 
ment appealed  from;  and.  In  tbe  absence 


of  an  answer  to  the  appeal,  it  cannot  be 

reduced  ex  pntpriu  motu. 

Having  thus  concluded,  the  question  ot 
Jurisdiction  rations  penousB  arises ;  but 
we  are  satisfied  that  this  exception  is  not 
well  taken.  In  Pennoyer  v.  I4ett,  96  U.  S. 
730,  It  was  said  that  "substituted  service 
may  answer  In  all  actions  which  are,  sub- 
stantially, proceedings  In  rem.  But  when 
tbeentlre  object  of  the  soit  Is  to  determine 
the  personal  rights  and  obligations  tit  the 
defendants,— tba  sis,  when  the  suit  Is  mere- 
ly/n  personam.— constructive  servtoe  Is  In- 
sufficient for  any  purpose."  After  quoting 
this  paragraph  In  quite  a  recent  case,  we 
said :  **  1 1  is  obvious  in  this  case  that  the 
sole  object  of  the  pruceedings  as  against 
Hernandez  [who  was  an  absentee]  is  to 
define  the  atatus  or  this  property,  to  de- 
termine tbe  validity  of  his  apparent  lien 
upon  It,  In  order  to  enforce  a  contract  re- 
specting same.  He  cannot  be  reached  for 
personal  service,  and,  unless  he  could  be 
brought  in  by  such  substituted  service, 
bis  mere  absence  would  have  the  effect  to 
place  and  keep  this  property  out  of  com- 
merce. We  therefore  hold  tbat  he  was 
validly  bronght  into  court  through  serv- 
ice on  the  curator,  and  will  be  concluded 
by  the  Judgment.**  Durnty  v.  Musaccbia, 
43  La.  Ann.  857.7  iSouth.  Rep.  S55.  In  tbat 
ease  the  validity  of  a  title  to  real  estate 
was  tbe  question  Involved,  and  there  was 
drawn  Into  the  controversy  the  validity 
and  binding  force  of  a  Judicial  mortgage 
In  favor  of  an  absentee ;  and  It  became  im- 
portant to  determine  whether  a  Judgment 
predicated  uponsubstltnted  service  would 
be  binding  and  efficacious  as  to  him.  We 
held  that  It  would.  In  the  more  recent 
case  of  Young  v.  Upshur,  42  La.  Ann.  362, 
7  South.  Rep.  557,  we  bad  under  considera- 
tion and  decided  a  controversy  between 
cltisens  of  the  state  ot  Mississippi  and  those 
of  the  District  of  Columbia,  respecting  an 
unliquidated  Interast  In  a  Judgment  for 
money,  at  tlie  time  pending  on  a  writ  ol 
error  from  the  supreme  court,  and  we  en- 
tertained Jurisdiction  and  rendered  Judg- 
ment against  tbe  absentee  defendants 
upon  substituted  service  ot  citation,  on 
the  ground  that  the  aitug  of  tbe  Judgment 
was  in  this  state,  and  hence,  the  action 
being  to  reach  and  ascertain  an  interest 
ther^n,  it  was  in  the  nature  ot  an  action 
/n  rem,  and  not  one  in  perBonam.  In  Mc- 
Kensie  v.  Bacon.  88  La.  Ann.  765,  we  ex- 
amined this  question  of  Jurisdiction  as  ap- 
plicable to  a  suit  for  dissolution  of  a  sale 
of  real  estate  on  account  ot  tbe  non-pay- 
ment of  tbe  price,  some  of  the  interreniug 
owners  of  which,  residing  out  of  tbe  state, 
being  made  parties  defendant  by  appoint- 
ment ot  a  curator  ad  hoc;  and,  uotwitli- 
standlng there  wasa  largeamountof  mon- 
ey claimed  on  the  score  of  rents  and  rev- 
enuas,  for  an  accounting  whereof  the  non- 
residents might  he  ultimately  held  respon- 
sible, we  maintained  It  on  the  ground  that 
it  was  "not  a  purely  personal  action,  as 
Is  contemplated  in  our  Code  of  Practice, 
and  as  understood  in  Jurisprudence,  but  it 
partakes  of  tbe  nature  of  a  proceeding  fn 
rem."  In  our  opinion,  the  Instant  case  ts 
an  exact  parallel  to  tbe  cases  cited.  It,  In- 
deed, a  non-resident  cannot  be  brought 
into  a  court  ol  this  state  In  such  a  case,  a 
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rptne^  for  anch  a  canse  of  eomplafnt  as 
that  propoDDded  by  th«  plalntilT,  though 
well  ycronnded  on  our  law,  would  become 

fvractlcably  remedllpaa.   The  plea  to  tbe 
urlgdtcHon  !■  tber^ure  overrnled.  Jodg- 
luent  atflrmed. 

Rebeuing  refoaed. 


Stats  t.  Stbvbns.  (No.  10,82t.) 

{Supnme  Comrt  of  Loviaiana.  Aiiril  18*  1881. 
4a  La.  Ann.) 

CiTOfiHAi.  IiAir— CoRTianAScx— Lax;iu8. 
An  accosed  is  not  entitled  to  have  a  new 
Mbpoena  issoed  in  place  of  a  previous  one,  not 
cetanu>d  served  od  the  day  of  trial,  wuen  it  ap* 
paars  that  he  is  gnilty  of  want  of  due  dlllgeDce, 
aod  his  object  is  delay;  particularly  when,  on 
intimation  of  the  trial  Jndge  that,  if  a  motion  for 
a  continuanoe  is  offered,  and  a  showing  made  In 
support,  he  will  allow  relief,  the  aoooaed  daclinea 
Ktion,  and  Tents  on  hismotionlbranawsubpcuUL 
(SyUatma  by  the  Coutt.) 

Appeal  from  district  court,  parieh  of  81. 
Landry;  Lbwis,  Judge. 

Walter  H.  Rogem,  Atty.  Gen.,  for  the 
State. 

Defendant  cannot  take  advantage  of  hU 
own  laches  to  obtain  a  continuance. 

BsBMODEZiC.  J.  The  accused  waaproBfr. 
rated  for  horse  stcallnK.  convlctea.  and 
sentenced  to  three  years  at  hard  labor. 
On  appeal,  his  sole  reliance  Is  on  a  bill  ot 
exception  to  the  refusal  of  tbe  district 
Judge  to  allow  a  new  aubpoena  to  issue  In 
place  of  one  which  had  Issued,  and  on 
wbleh  no  return  had  been  made,  on  tbe 
day  of  trial.  It  appears  that  tbe  district 
Judge  Intimated  to  the  counsel  for  the  ac- 
cosed that.  It  a  motion  waa  made  for  a 
continuance  of  the  case,  and  a  plaaaible 
showing  was  made,  he  would  afford  re- 
lief; hut  that  the  counsel  declined  to  act 
formally  on  the  suggestion,  contenting 
blms^  with  his  motion  for  another  sub- 
pcena.  Tbe  district  Judge  has  given  elab- 
orate reaeons  abowlng  that  tbe  object  in 
rlpw  was  delay,and'tbat  tbe  accused  was 
gailty  of  want  of  due  dillgeoee.  We  have 
considered  those  reasons,  and  accept  tbem 
as  satisfactory.  In  this  court  the  accused 
has  offered  neither  oral  nor  written  argu- 
BMBt  in  support  of  bis  complaint.  Judg- 
lueot  afflnaed. 


Btatb  t.  Mms.  (No.  10,837.) 

A  La.  Ann.) 
CosmsBiom  ov  AaonasD-^HDUOBmrts, 
1.  Coofesrion9  of  the  aocased  will  not  he  r*. 
ooived  against  him  onless  Xbey  are  volnntary. 

%  WtkBU  pnmdaea,  lAirlng  sa  adraotage  to 
Oe  aooand,  hare  been  made  to  him  in  order  to 
Indooe  a  ooafession  1^  tbe  prosecutor,  and  be  in- 
vitee htm  to  call  on  him  the  next  day,  and  the 
proaecator  does  so,  and  without  any  Invitation  of 
vbe  aoinwed  renews  the  same  promises,  wliero- 
aponthe  acoosed  c(»ifesses,  they  wlU  be  regarded 
M  one  entire  act,  operating  from  tbe  time  the 
trst  iadaoameats  were  offered  to  tbe  aooosed. 
iSyUabu*  by  the  Court.) 

Appeal  from  district  court,  parish  of 
"WelHiter;  BfJOKS.  Judge. 
Drew  &  Stewart,  for  appellant. 
T.980.i)0.3-8 
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Walter  H.  Rogm,  Atty.  Gen.,  J.  A.  W. 
Lowry,  Diet.  Atty.,  And  Watklau  A  Wat- 
kins,  for  tbe  State. 

Where  defendant  does  not  exhaust  his 
peremptory  challenges.be  is  not  Injured  la 
having  had  to  cballnige  pwemptorilya 
tendered  |nror. 

The  admissibility  of  confessions  Is  a  mat- 
ter largely  in  the  discretion  of  the  trial 
Judge,  and  bis  rulings  on  such  a  question 
will  not  be  disturbed  unless  clearly  errone- 
ous.  34  La.  Ann.  147. 

A  mere  adjuration  to  tell  the  truth  will 
not  render  theconfesslon  inadmissible.  Id. 
9548. 

McEnbst,  J.  The  defendant  was  indict- 
ed for  arson,  tried,  convicted,  and  sen- 
tenced to  10  years  at  hard  labor.  He  has 
appealed.  The  confession  ot  the  defendant, 
made  to  the  deputy-sheriff  and  Wallace 
Atkenon  while  In  Jail,  was  offered  and  r&. 
cefved  inevfdwice  over  tbe  objection  of  tbe 
defendant,  on  the  ground  that  It  was  not 
voluntary.  The  teatiuioiiy  of  the  deputy- 
sheriff,  incorporated  In  the  bill  of  excep- 
tions, uiscloses  tlie  following  facts  in  rela- 
tion to  the  confession:  "  Atkei-son  told  de- 
fendant that  if  he  would  tell  the  truth  it 
would  be  easier  on  bim.  Atkerson  told 
him  It  he  would  turn  state's  evidence  it 
would  be  lighter  on  bim,  or  something  to 
that  eRMt.  Atkerson  made  defendant  be- 
lieve that  It  would  be  lighter  on  him  If 
there  was  somebody  else  with  him,  and 
that  If  he  would  tell  ou  this  other  party. 
Atkerson  told  defendant  that  he  knew 
that  defendant  was  Into  It,  and  believed 
some  one  rise  was  with  him,  and  if  he  told 
the  truth  be  believed  It  would  be  lighter 
with  him."  The  defSndant  was  accom- 

Eanied  by  the  prosecutor  to  tbe  Jail  when 
e  was  arrested.  In  the  Jail,  on  the  first 
day  of  bis  imprisonment,  lie  n-as  told  by 
the  prosecutor  that  he  "feU  certain  that 
be  had  burned  his  house,  and  that  it  would 
be  better  for  him  to  confers;  and  I  told 
him  I  thought  tbe  law  was  tbat.  If  several 
were  concerned,  tbe  one  that  told  or  con- 
fessed it,  the  law  would  make  It  llgbto:. 
oa  him."  Tbe  defendant  asked  the  prose- 
cutor to  come  back  the  next  day.  Two 
ortbreedays  afterthls  first  visit  the  prose- 
cutor visited  tbe  Jail  In  company  with  the 
deputy -sheriff,  when  the  conversation  took 
place  which  is  detailed  by  the  depnty- 
Hherilf,  and  which  Induced  the  confession. 
It  Is  tbe  rale  that  when  promisee  or 
threats  have  been  used,  and  their  iuBuence 
have  been  totally  dftne  away  with  before 
the  confession  was  made,  tbe  evidence  will 
be  received.  1  Greenl.  Ev.  §  221.  But  the 
improper  Influences  first  exerted  will  be 

g resumed  to  continue  and  to  operate  to 
ring  about  the  confesfflon,  unless  it  Is 
shown  by  clear  evidence  that  th^  have 
totally  disappeared  from  the  length  of 
time  intervening,  or  from  proper  warning 
of  tbe  consequences  of  the  confession,  or 
from  other  circumHtances.  Id.  $221.  There 
is.  In  this  case,  an  absence  of  any  such  cir^ 
cumstances.  On  tbe  first  day  of  tbe  Inter- 
view of  the  prosecutor  with  the  defendant 
the  Inducements  to  confess  were  offered. 
The  defendant,  in  consequence  of  tbe  In- 
dacements  made  to  btm  at  tbe  flnt  meet- 
ing, asked  the  prosecutor  to  Tlslt  him  tbe 
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ne^rt  dny.  He  went  tbe  second  or  third 
day.  Tlie  defemlant  did  not  make  any 
coDfeeBlon  until  lin  waH  agaia  approached 
by  tbe  proaecator  with  promiBea  to  make 
a  confeHBlon.  Tbe  indueementB  offentd 
were,  In  BubBtHDce,  the  same  an  tboae  at 
the  flrnt  meeting.  Tbey  were  the  eame 
Influencea,  offered  at  different  daya,  but  bo 
close  tn^tber  au  to  operate  on  tbe  mind 
of  the  defendant  ua  one  entire  act.  There 
were  bo  cirfumstances  abown  wbicb  dlB- 
rnnnectPd  them,  auaa  to  prove  that  tbe 
defendant,  free  from  them.  mAde  a  voIod- 
tary  contesaion.  The  circninBtances  show 
that  the  confeBBion  was  not  a  voluntary 
one.  Id.  %  Stafe  v.  Oarvey,  ^  La. 
Ann.  192,  28  La.  Ann.  025;  State  v.  Von 
SachH,  dd  La.  Aon.  942.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that  the  ver- 
dict and  sentence  be  set  aside,  annulled, 
avoided,  and  reversed,  and  it  Is  now  or- 
dered that  tbts  case  be  remanded  to  be  pro* 
ceeded  with  according  to  law  and  tbe 
views  ber^n  expressed. 


Btatb  ex  rel.  Aitren  v.  Riohtor,  Judge. 
(No.  10.326.) 

(Supreme  Court  of  Louisiana.    March  18, 1891. 
481*.  Ann.) 

CBBTIORABt  TO  DiSTBICT  COUBT— WbBH  LibS. 

1.  Certiorari  does  not  Ue,  under  artiole  90  of 
the  cODstitutiOD,  to  a  district  court  exercising  its 
appellate  jurisdiction  over  city  courts,  to  dcter- 
miae  whether  oral  or  mitten  proof  sbonid  or  not 
have  been  admitted,  and  to  correct  an  error,  If 
any  was  committed  by  the  ]udffe. 

2.  Such  question  could  only  be  considered  If 
the  case  were  appealable,  and  on  appeal;  and  this 
case  is  unappealable  to  this  court. 

(SyUaima  by  the  Court) 

Application  for  writ  of  eertinrart, 

AufTtisfua  Bemau,  fur  relator. 

Autboritles  cited  bv  relator:  Rayne  v. 
Terrell.  33  La.  Ann.  S12;  82  La.  Ann.  4n3, 
BS4;  2S  La.  Ann.  550,  592  ;  26  La.  Ann.  221; 
24  La.  Ann.  325,  401;  23  La.  Ann.  690,  747. 

Bermudkz,  C.  J.  The  complaint  is  that 
the  district  Judge  has,  while  re\'iewing  a 
lodement,  on  appeal  from  a  cityconrt.ad* 
mitted  ornl  testimuny,  when  written  evi- 
dence only  should  havubeen received.  Un- 
der article  90  of  the  cunHtltutiun  the  Juris- 
diction of  this  court  doee  not  extend  over 
inferior  courts,  so  aa  to  review  qucHtions 
of  thia  character,  which  could  only  be  con- 
sidered, when  properly  presented,  on  an 
appeal  from  the  Judicment  on  the  merits, 
which  does  not  lie  In  this  case.  Applica- 
tion refused. 


State  v.  Aarons.  (No.  10,810.) 

{Supreme  Court  of  Louisiana.    March  23,  lfi91. 
48  La.  Ann.) 

Crimiitaij  Law — Rbjeotion  or  JtmoBs. 
The  ruling  of  a  trial  Judge  in  rejecting 
Jurors  for  cause  under  challenge  by  tlie  state 
affords  no  legal  grounds  for  complaint  on  the 
part  of  the  accused,  unless,  after  the  exhaustion 
of  his  peremptory  clinllenges,  an  obnoxious  Juror 
has  been  selected  to  try  bim. 
{Syllabus  by  Oie  Court.) 

Appeal  from  the  district  court,  parish  of 
Ouachita;  Richahdhon,  Judge. 


Stubba  4t  Raa/tell,  for  appellant.  W.  H. 
Sogers,  Atty.  Qen..  for  the  iState. 

wiien  a  Juror  saya  be  would  not  convict 
on  clrcumntantial  evidence,  however 
strong,  a  peremptory  challenge  tohiscom- 
petency  should  be  sustained. 

"  The  rifch  t  of  peremptory  challenfcelB  not 
a  right  to  select,  but  a  right  to  reject,  Ju- 
rors. "   8  La.  Ann.  1U9 ;  38  La.  Ann.  480. 

McEnrry.  J  The  accused  was  convict- 
ed of  murder  without  capital  puniahment, 
and  sentenced  to  hard  labor  for  lite.  Ha 
has  appealed.  His  only  defense  Is  that 
tbe  trial  Judge  forcaase  erroneously  bos- 
talned  several  challenges  to  Jurors  by  tbe 
state.  The  object  of  allowing  challengu» 
is  for  the  purposeof  selecting  Impartial  Ju- 
rors between  the  state  and  tbe  defendant. 
The  accused  has  no  l^al  grounds  of  com- 
plaint, unless  the  ruling  in  tlie  rejection  of 
a  Juror  worked  him  an  injury  In  the  selec- 
tion of  a  Juror  obnoxious  to  him  on  legal 
groundfl,  after  the  exhaustion  of  his  per- 
emptory challenges.  He  can  protect  him- 
eeU  by  the  use  of  his  peremptory  chal- 
lenges. He  certainly  has  no  right  toselect 
a  particular  Juror.  State  v.  Oaiean,  fit  La. 
Ann.  100;  State  v.  Ford,  87  La.  Ann.  443; 
State  V.  Shielda.  38  La.  Ann.  1410;  Statev. 
Carries.  39  La.  Ann.  931.  3  South.  Rep.  56; 
State  V.  Durr,  89  La.  Ann.  751,2  South. 
Rep.  646;  State  v.  Creech,  38  La.  Ann.  481; 
State  V.  Lewis,  41  La.  Ann.  590,6  South. 
Rep.  536;  State  v.  Ford,  42  La.  Ann.  25.% 
7  South.  Rep.  696;  State  v.  Green, ante,  42. 
(not  yet  officially  reported.)  Judgment 
affirmed. 


GALLiHEit  V.  Davidson.    (No.  10.796.) 

{Supreme  Cowrt  of  Louisiana.  Uaroh  S,  1891. 

48  La.  Ann.) 

MORTOAQSB  IN  P0SSB3SJ0N~Drvi8I0N  OF  Ckops — 
FOBBCLOSDRB— PDBCHASB  B7  Jdnior  Mobtgaqkb. 

— Waivsb. 

1.  Where  the  mortesge  debtor,  In  anticipa- 
tion of  theforeclosureof  the  mortgage  bytbeUrst 
mortgage  creditor,  consents  to  his  taking  posses- 
sion of  the  mortgaged  property  and  cnltlvatiuK' 
it  on  his  own  a<»M>unt,  he  will,  as  to  his  respODal- 
billty  to  otber  mortgage  creditors,  be  treued  as- 
the  keeper  of  the  premises. 

a.  The  crop  raised  by  him  wilt  Inure  to  tha 
benefit  of  the  mortgage  creditors.  He  will  be  en- 
titled, however,  to  be  reimbursed  for  crop  ad- 
vances, and  repairs  on  tbe  plantation  rendereii 
necessary  to  preserve  it  from  decay  and  injury. 

8.  The  crop  raised  by  said  party  so  placed  ia 
poBseeston  must  be  sold  with  tbe  property  as  & 
part  of  the  mortgaged  premises. 

4.  Where  a  party  is  placed,  as  above  stated, 
in  possession  of  tbe  mortf^ged  property,  and  after- 
wards fOTouloses  his  mortgage,  the  sale  under 
Judicial  process  cannot  he  construed  as  s  con- 
ventional sale,  and  thus  ezttuguish  his  mortgage 
by  confusion. 

5.  Whore  a  Junior  mortgage  creditor  bids  on 
the  mortgaged  property,  and  bis  bid  Is  rejected  by 
the  shenff,  and  he  afterwards  brings  a  axa% 
against  tbe  seising  creditor  and  aheriff  for  dam- 
ages to  the  amount  of  his  debt,  for  au  irregular- 
ity in  the  sale,  which  he  alleges  oooasionod  ttko 
loss  of  his  debt,  he  recognizes  title  in  the  adjndi- 
oatee  at  the  sheriff's  sale,  and  abandons  his  right 
to  be  placed  in  possession  of  the  ^oper^  as  tk»» 
highest  and  best  bidder. 

{Syllabus  by  the  Court) 

Appeal  from  district  court,  purlsb  of 
Concordia;  iouxa,  Judj^e. 
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Steele  A  Dagg,  for  api>e11ant. 

(1)  Tbeaale  of  a  plantation  without  the 
"lease,  Bse,  aQd  posReselon "  thereof,  and 
wItboDt  the  '*gruntngcrup  on  said  planta- 
-don,'*  does  not  comply  with  the  law,  and 
therefore  la  not  a  Judicial  BHie.  Code 
Prac.  art.  656;  Civil  Code.  arts.  467.  3283. 

(2)  IrivKDlarity  In  a  public  sale  maybe 
waived  by  the  owner  In  bo  tar  as  bla  own 
Interests  are  concemedt  bat  euch  waiver 
doeft  not  affect  the  rights  of  others.  Civil 
Code,  art.  U;  T>awrence  t.  Young,  1  La. 
Ann.  307. 

(31  Whentbemortgajw  creditor  becomes 
the  owner  of  the  thing  mortgaged,  bis 
own  eecurityls  extlugulKhed  by  confusion; 
(Murphy  v.  insurance  Co.,  SSLiS.  Ann.  464; 
Si  La.  Ann.  926.  1086;)  but  It  requires  a 
Judicial  sale  to  enable  the  purchaser  to  get 
a  title  clear  of  Incumbrances,  (Ayraad  v. 
Babln,  7  Mart.  N.  S.  47tt.) 

Lace  A  I^mh,  for  appellee. 

( 1 )  The  sheriff's  sale  cleared  the  property 
of  all  mortgages. 

(2)  The  Bberiff's  sale  was  not  acquiesced 
In  by  the  mortgage  debtor,  and  even  on 
plaintiff's  own  petition  there  was  no  ex- 
tinction of  defendant's  mortgage  by  con- 
fusion. 

(H)  The  mnles,etc  tparchnsed  byChnrles 
Davidson,  and  placed  by  him  on  the  Boso- 
land  plantation,  and  the  crop  cultivated 
by  him  on  maid  plantation  at  bin  own  ex- 
peDKe,  in  his  own  name,  at  his  own  rluk, 
and  for  his  own  benefit,  ve  as  bis  individual 
property,  in  no  way  liable  for  A.  P.  Camp- 
bell's debts. 

(4)  The  property  of  a  third  person  on 
the  mortgaged  premises  forms  no  part  of 
the  mortgage  premieeH,  and  cannot  be 
held  tor  the  mortgage  debt.  26  La.  Ann. 
761.  762;  81  La.  Ann.  784;  24  La.  Ann.  129; 
23  La.  Ann.  14L  To  avoid  a  judicial  sale, 
plaintiff  must  allege  and  prove  injury.  81 
I.a.  Ann.  840;  6  La.' Ann.  61;  8  La.  Ann. 
503:  12  La.  Ann.  271 ;  10  La.  Ann.  272. 72& : 
11  Bob.  (La.)  508  ;  21  La.  Ann.  880;  81 
La.  Ann.  174;  13  La.  Ann.218;  89 La.  Ann. 
267.  1  Kunth.  Rep.  58». 

(5)  The  evidence  clearly  dleclosee  that 
the  plalntin  has  suffered  no  injury,  as  the 
property  on  the  day  of  sale,  since,  and 
now  is  worth  considerably  less  than  the 
first  mortgage  uf  defendant,  Davidson. 

(6)  The  court  will  not  lend  tbelr  ald'to 
the  annulment  of  titles,  where  parties 
seeking  tbplr  Interposition  cannot  possibly 
seek  relief  from  the  granting  of  the  remedy 
they  Invoke.  31  La.  Ann.  840;  6  La.  Ann. 
«1;  8  La.  Ann.  503. 

(7)  If  the  sale  to  defendant  Is  void  for 
any  cause,  and  title  did  nut  pass  to  bim, 
then  tale  mortgage  will  revive,  with  the 
rank  it  bad  on  the  day  of  sale,  and  It  will 
be  relieved  from  all  the  effect  of  confusion 
and  extinguishment  resulciug  from  his 
having  acquired  the  uwnemfalp  of  the 
thing  mortgaged.  2  La.  551;  8  La.  Ann. 
462;  IS  La.  Ann.  601:  80  La.  Ann.  1307  :  31 
La.  Ann.  839;  33  La.  Ann.  88S;89  La.  Ann. 
866,  1  South.  Bep.  686. 

(S)  If  it  be  held  that  the  growing  crop, 
etc.,  on  the  plantation  on  the  day  of  sale, 
the  pmperty  of  Charles  Dnvidson.  was  a 
part  of  .  the  mortgage  premises,  the  first 
mortgage  and  the  smount  expended  by 
Davidson  np  to  the  day  of  sale  amountea 
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to  about  $45,000,  and  exceeds  the  amount 
of  $40,000  plaintiff  alleges  he  woald  Have 

bid. 

(9)  The  plaintiff  bases  bis  action  upon 
an  alleged  bid,  and  the  evidence  shows  that 
his  attorney  was  not  anthorlxed  nor  ready 
to  comply  n-lth  bis  bid.  and  saHwed  no 
injury  because  of  Its  refusal. 

ilO)  PJainritr  cannot  complain  of  David- 
son's use  and  occupancy  of  the  Roseland 
plantation,  as  the  rents  and  revenues  of 
the  plantation  were  seized  and  sold,  and 
purchased  by  Davidson. 

(11)  The  plaintiff  does  not  sue  nor  de- 
mand tbe  rescission  of  tbe  sheriff's  sale  be- 
cause Illegal,  bat  sues  to  enforce  a  mort- 
gage. 

McEnbby,  J.  The  plaintiff  held  the  sec- 
ond mortgage  and  tbe  defendant  the  first 
mortgage  on  tbe  Roseland  plantation, 
situated  In  tbe  parish  of  C^finconlla.  The 
defendant,  the  owner  of  the  first  mort- 
gage, proceeded  via  ordtnArla  to  foreclose 
his  mortgage,  obtained  a  Judgment  recog- 
nlciog  his  debt  and  rendering  his  mort- 
gage executory,  and  issued  execution 
thereon.  Pilor  to  the  suit,  with  the  con- 
sent of  the  ownerof  the  plantation,  David- 
son, tbe  first  mortgagn  creditor,  took  poa- 
seaslon  of  the  place.  Finding  it  deficient 
in  worklngstock,  agricultural  implements, 
and  needed  improvements,  he  supplied 
these  deficiencies,  and  proceeded  to  culti- 
vate the  place  for  bis  own  account.  His 
acts  were  of  a  couaervntory  nature,  and 
were  undertaken  to  prevent  the  planta- 
tion trom  deteriorating  In  value.  He  held 
no  tease  of  the  plantation,  and  there  was 
DO  value  attached  to  fals  occupancy  of  the 
plantation.  By  Invitation  of  the  owner 
of  the  plantation,  Alexander  P.  Campbell, 
the  defendant,  Davidson,  filed  the  suit  to 
foreclose  the  mortgage.  Execution  Issued 
on  tbe  Judgmrat.  the  property  was  seised 
and  advertised  for  sale  on  June  8. 18MI, 
and  tbe  defendant,  Davidson.  bidtbesam<p 
In  for  $32,000,  and  It  was  adjudicated  to 
bim.  The  growing  crop  was  omitted 
from  the  adrertlsi^ment.  It  was  specially 
stated  In  the  advertisement  thattbegrow- 
Ing  crop  was  not  to  be  sold.  There  was 
no  mention  In  the  advertisement  of  the 
sale  of  the  plantation  having  been  leased 
to  Davidson,  and  that  it  would  be  sold 
subject  to  said  lease.  On  the  day  of  sale 
tbe  plaintiff  filed  with  thesherlff  a  written 
protest  against  the  sale  of  said  plantation 
without  tbegrowlngcrop  thereon.  Plain- 
tin's  attorney  bid  on  said  property  the 
sum  of  $32,500.  This  bid  was  rejected  by 
the  sheriff,  as  it  was  coupled  witb  the  de- 
mand that  the  growing  crop  should  tie 
sold  with  the  plantation,  and  the  pnr> 
chaser  demanded  to  be  put  In  immediate 
possession.  Defendant's  counsel  instruct- 
ed the  sheriff  to  disregard  the  bid,  and  to 
sell  subject  to  Davidson's  occupancy  of 
the  place  for  the  current  year.  It  Is  evi- 
dent from  the  testimony  of  the  plalntlCf's 
attorney  that  his  bid  was  not  a  serious 
t^ne,  and  that  the  only  object  in  bidding 
was  to  run  the  property  np.not  expecting 
It  to  bo  adjudicated  to  him.  The  planta- 
tion with  all  the  property  owned  by  Dav- 
idson, and  which  bad  been  placed  thereon 
by  him,  was,  after  tbe  sale,  offered  to 
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plaintiff  for  the  price  that  be  had  bid  od 

the  plantation,  part  cash,  and  balance  on 
farurabte  terma  of  credit.  Hence  the 
plaint!^  In  hlti  salt  does  not  ask  that  tbe 
sale  be  avoided,  and  tbe  property  ad- 
judicated to  blm.  Plaintiff's  object  Is  to 
hare  the  sale  construed  as  a  conventloQal 
sale  between  Davidson  and  Campbell,  thns 
extlngulablDfC  by  confusion  the  mortKase 
of  DaTidsoD,  leaving  tbe  mortgage  of 
plaintiff  the  first  incumbrance.  Tbe  arer^ 
ment  In  the  petition  on  this  point  Is  as  fol- 
lows: "That  said  adjndlcntlon  was  tlle- 
gal,  nnll,  and  void  In  so  tar  an  It  purport- 
ed to  be  ajadlulal  sale,  and  that  It  does 
not  have  the  eHect  of  extinguishing  the 
mortgage.  He  avers  that  said  sale,  if  an- 
qulesced  in  by  said  Campbell,  did  have  the 
effect  of  extlngalsblng  Davidson's  mort- 
gage by  confusion,  leaving  the  mortgage 
of  petitioner  the  first  Incumbrance  on  the 

Blantatlun. "  Tho  acquiescence  of  Camp- 
ell  in  the  Judicial  proceedings,  which  he 
could  not  avoid,  is  not  In  Itself  sufficient 
to  establish  that  there  had  bepn  a  consent 
sale  between  Davidson  and  Campbell  pre- 
Tlons  to  the  Instltation  of  tbe  suit  to  fore- 
close  tbe  mortgage. 

There  is  no  evidence  In  the  record  which 
establishes  any  sale  between  Darldson  and 
Campbell  of  the  Roseland  plantation,  for 
which  the  Judicial  proceedings  were  resort- 
ed to  only  as  a  means  of  conveying  title. 
Ou  this  point  we  qaote  from  plaintiff's 
brief:  "we  do  not  particularly  contend 
that  the  evidence  etttabllflhes  that  there 
was  an  actual  conventional  sale  made 
from  Campbell  to  Davidson  of  the  Rose- 
land  plantation.  We  do  say,  however, 
that  defendant's  allegation  of  ownership 
of  tbe  crop  is  reconcilable,  under  tlie  evi- 
dence introduced,  with  no  other  theory. 
It  seems  to  ns,  then,  that  on  tbe  allega- 
tions of  defraidant's  answer  we  would  be 
bound  to  conclude  that  there  was  a  con- 
ventional sale,  made  early  In  the  year,  and 
that  its  effect  was  to  ezttngolsb  tbe  first 
mortgage  resting  thereon. "  Tbe  consent 
of  tbe  mortgage  debtor  that  his  creditor, 
to  keep  the  place  from  going  to  decay, 
Bhnll  go  on  the  place,  maku  necessar  j-  re- 
pairs, and  cultivate  It,  Is  not  sneb  an 
agreement  as  to  amount  to  a  sale.  This 
agreement  Is  lacking  In  all  the  essentials 
of  a  sale.  Rev.  avll  Code,  art.  2439.  This 
agreement  was  not  In  writing,  and,  even 
between  the  parties,  wontd  be  null  and 
void,  unless  actual  delivery  had  been 
made,  and  the  sale  confessed  by  tbe  party 
when  Interrogated  underoath.  Civil  Code, 
arts.  2276,  2140.  The  Judicial  sale,  then, 
was  either  null  and  void  or  a  valid  sale. 
The  plaintiff  does  not  seek  tn  annul  the 
sale,  and  divest  the  title  of  defendant.  He 
dues  not  attempt  to  disturb  defendant's 
pOBsesslun,  except  so  far  as  to  have  his 
mortgage  recognized  as  the  only  existing 
mortgage  debt  against  the  property,  by 
reason  of  the  all^d  conventional  sale  irf 
the  mortgaged  property  tn  the  defendant 
by  Campbell,  the  mortgagor.  In  the  al- 
ternative prayer  of  the  plaintiff,  he  asks 
for  aamages  to  the  amount  of  bis  claim 
against  the  sheriff  and  the  defendant  for 
illegal  and  wrongful  acts  of  both  in  the 
adjudication  of  said  property  to  the  de- 
fendant,  in  both  allegations  in  the  peti- 


tion the  plaluUir  recognises  defendant's 
title  and  ownership  of  tbe  property  by 
virtue  of  a  consent  sale,  or  as  the  pur- 
chaser at  the  Judicial  sale. 

In  tbe  second  ground  of  complaint  It  is 
alleged  "that  tbedefeudant, having  moved 
said  crop  from  the  premises,  and  placed  It 
out  of  the  reach  of  petitioner.  Is  responsi- 
ble for  Its  value,  whicb,  at  thetime  of  said 
sale,  was  not  lees  than  916,0t)0.  Avars 
that  the  refusal  of  A.  W.  Metcalf,  the  sbec^ 
Iff  of  your  pnrish,  and  the  said  Davidson, 
to  sell  said  Roseland  plantution  accord- 
ing to  law,  aud  the  removal  and  the  sale 
of  said  crop,  have  damaged  him  in  tbe 
amount  of  the  A.  P.  Campbell  debt,  with 
interest  and  ousts  and  attorney's  fees 
above  claimed,  and  that  for  this  tbe  said 
A.  W.  Metcalf,  sbei-iCt,  and  the  said  David- 
son are  responsible  to  blm  tn  solido  wltb 
the  said  Campbell. "  Duder  the  pleadings 
and  the  relief  soughf'  by  plaintiff  the  only 
element  of  damages  that  can  be  considered 
Is  the  value  ot  the  property  appropriated 
by  defendant  which  was  subject  to  the 
two  mortgages,  and  whicb  was  not  ad- 
vertised and  sold.  Davldnon,  the  defend- 
ant, was  not  In  possession  of  tbe  planta- 
tion by  virtue  of  any  lease.  His  occu- 
pancy of  the  place  was  that  of  keeper.  He 
had  not  been  appointed  by  tbe  sheriff,  but 
hie  presence  on  the  place  must  bo  treated 
as  though  he  bad  been  appointed  by  the 
sheriff  as  such,  and  had  been  authorised 
by  blm  to  cultivate  tbe  place  for  the  bene- 
fit ot  the  seising  creditor.  In  anticipation 
of  a  seizure,  Campbell,  the  mortgage  debt- 
or, had  no  right,  to  the  prejudice  of  other 
mortgage  creditors,  to  make  a  gratuitous 
disposition  of  the  plantation  to  tbe  cred- 
itor who  was  expected  to  make  the  seis- 
ure.  The  crop,  therefore,  made  by  David- 
son on  the  plantation  was  for  the  benefit 
of  tlie  mortgage  creditors.  He  was  enti- 
tled, however,  to  be  reimbursed  for  all  ad- 
vances made  for  tbe  raising  of  the  crop, 
and  for  all  necessary  Improvements  ou  tbe 
place.  The  crop,  therefore,  formed  a  part 
of  the  mortgaged  property,  and  should 
have  been  sold  as  such.  It  was  appropri- 
ated by  tbe  seising  creditor,  and  he  la 
therofure  responsible  tor  it,  and  must  Re- 
count for  It.  The  vaine  of  tbe  crop  and 
the  expense  of  making  It  are  shown  in  the 
record.  It  will  therefore  be  unnecessary 
to  remand  tbe  case.  The  defendant.  In  his 
testlmnny,  says  that  he  deposited  with 
Britton  &  Koonti  923.000,  which  amount 
was  used  In  tbe  cultivation. improvement, 
and  equipment  of  the  Roseland  planta- 
tion. Five  thousand  five  hundred  dollars 
of  this  amount  was  expended  for  stock 
and  improvements,  and  the  balance  of  the 
amount  In  the  cultivation  of  the  crop. 
Two  hundred  and  twenty-thi'ee  bales  of 
cotton  were  pniduced  on  the  plantation, 
which,  with  tbe  cotton  seed,  realised 
9t)0;  leaving  a  considerable  loss  on  the 
crop  of  1889.  The  plaintiff,  therefore,  has 
suffered  uo  damage  by  the  appniprlatlon 
of  the  growing  crop  by  ttied^endant.  On 
complying  wltb  hiB  bid  there  can  be  no 
doubt  that  the  plaintiff  should  have  been 
placed  in  possession  of  the  plantation,  as 
the  defendant  had  nuleaae  of  the  premises. 
Tbe  plaintiff,  however,  has  abandoned  all 
intention  ot  having  bis  bid  lecoguiied  and 
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the  property  adjudicated  to  hini.  The  ir* 
reKiilanty  uf  the  enle  Ismiade  the  hasla  far 
iin  Hction  fur  dainages  Tor  the  appropria- 
tion of  the  property  by  the  defeodnnt 
on)itte<I  rrom  the  advertieemeut  In  thesale 
of  the  niortKaKed  property.  The  eridence 
NitisHeH  UB  that  the  mortgaged  property 
bruuKht  itH  full  value.  We  are  uf  theupin- 
Ivn  that  the  defendant  aaffered  aodauiase 
by  the  forced  aaleol  tbeiuorttfttged  proper- 
ty. J  odffnient  affirmed. 


Fort  Pitt  Nat.  Bank  t.'Wil.lia.ub.  (No. 
10,714.) 

(Supreme  Court  of  Loviaiana.   April  18, 1691. 
48  La.  AAA.) 

ATTAGHinilT— TlTUt  AOQUIRID— RMUTST  OVVW- 
8BLB. 

1.  On  geneml  principles,  attadhmest  ^ves 
the  creditor  no  bigher  or  better  right  to  the  prop- 
erty attaohed  than  tue  debtor  had  at  the  time  of 
the  levy.  It  takes  effect  oaly  on  the  debtor's  In- 
terest, aad  does  not  per  ««  affect  the  titla. 

2.  Semble,  that  section  im,  Kev.  8t  C  S., 
touching  the  registry  of  titles  to  vessels,  was  de- 
signed only  to  protect  perio&a  who  have  dealt  oa 
the  faith  of  the  reoorded  title,  aad  as  to  whom  It 
wonld  operate  a  fraud  to  admit  nnreoorded  titles 
to  t^eirdetriment  Itdoas  not  enablemereattaoh- 
inir  cradiiiars  to  oppose  eftoUiea  which  are  valid 
B^unst  tbeir  dehuv. 

8.  The  evidence  shows  that  ^etroe  eqnttahle 
title  to  the  property  attached  was  in  the  firm  of 
L.  O.  Desforgea  ft  Oo.,  and  Oelr  muHc  la  enti- 
tled to  it. 
ilSyUabUB  by  the  Oourfi.) 

Appeal  from  district  e(Hirt,  parish  of  Or- 
teans;  Moxruk,  Judge. 

^^arritr,  JoBUa  A  Kruttscbnittt  for  ap- 
pelant. 

(1)  The  petition  of  Jong,  ayndtc  of  L.  O. 
Dmforgea  &  Co..  tor  the  nnlllty  of  plain- 
tllTs  Judgment  herein,  ahowa  uo  came  of 
action,  and  our  exception  to  it  should 
have  been  maintained.  Plaintiff  and  de- 
fendant have  clone  no  act.  and  entered  Into 
no  contract,  open  to  attack  under  thein- 
Bolvent  lawn  of  thia  state. 

(2)  Underthelawsof  Pennsylvania, fully 
proved  up  by  the  admfavlons  uf  the  par- 
tleH.  every  act  done  and  every  agreement 
made  between  plaintiff  and  defendant 
were  of  unquestionable  validity,  under  the 
law  of  thdr  common  domicile,  and  are  not 
open  to  any  dpfeniie  baaed  upon  the  ln< 
solvent  laws  of  the  atate  uf  Ijoulaiana. 

(3)  Rev.  Ht.  U.  8.  §  4192,  is  in  the  follow- 
Ing  language:  "No  biU  of  sale,  mortgage, 
hypothecation,  or  conveyance  uf  any  ves. 
eel,  or  part  of  any  veasd,  of  the  United 
t$tates.  flIiaU  be  valid  against  any  person 
other  than  the  grantor  or  mortgagor,  his 
heirs  and  devltie^,  and  any  person  having 
actual  notice  thereof,  unleas  such  bill  of 
Bale,  mortgage,  hypothecation, or  convey- 
ance la  recorded  In  the  office  of  the  collect- 
or ot  the  enstoros  where  each  vesae)  is  reg- 
istered or  enrolled.  The  Hen  by  bottomry 
on  aiiy  veasel,  created  dnrlng  her  voyage, 
by  a  loan  of  money  or  materials  neceasary 
to  repair  or  Hiable  her  to  prosecute  a  voy- 
age, shall  not,  however,  loue  its  priority, 
or  be  in  any  way  affected  by  the  provLs- 
iona  uf  tbia  srction."  The  unmlatabable 
meaning  of  this  act  was  enforced  by  this 
court  In  Uark  t.  Broom,  8  La.  Ann.  60. 


Its  coustltuttonallty  Is  maintained  In 

Bank  v.  Smith,  7  Wall.  646.  We  find  no 
case  qneetlontaig  Its  clear  and  nnamblg- 

aouri  terms. 

(4)  Ujion  the  tacts  of  this  case,  fully  dls- 
cnssed  by  us,  the  firm  uf  L>.  O.  Desforges  ft 
Co.  has  ito  title  whatsoever  to  any  ol  the 
property  undw  seiiure. 

(6)  Joint  ownerahlp  In  a  veasd  by  cf>- 
partners  doea  not  necessarily  nor  usually 
import  copartnership  In  the  vessel.  French 
Price.  34  Pick.  18;  Patterson  v.  Chal- 
mers, 7  B.  Mon.  7A3;  Adams  v.  Carroll,  86 
Pa.  St.  aOft;  NlcholUi  v.  Momtord,  4  Johns. 
Ch.  425. 

(6)  The  asset  of  a  partnership  Is  suscep- 
tible of  seisure  fur  the  debt  of  a  cupartner. 
This  Is  shown  by  the  casea  of  Fnwt  t. 
White.  14  La.  Ann.  140;  Taylor  v.  Kehlor. 
2H  La.  Ann.  630,— where  the  court  held 
that  an  asset  belonging  to  a  foreign  firm 
was  liable  to  assure  lor  the  debt  of  one  of 
the  foreign  members  at  the  salt  of  a  do> 
mestlc  creditor. 

These  cases  establish  the  selaable  char- 
acter of  the  property.  An  objection  to 
each  Mtsuve  la  one  pnr^  peraonal  to  the 
copartner  who  is  not  soeo.  If  be  does  not 
object,  no  one  elae  can. 

A  fortiori  la  this  the  case  where  the  for- 
eign copartner  Is  himself  bound  for  tbe 
same  debt,  and  where  the  seised  property 
staods  in  the  name  oi  the  selwd  debtur. 
Tbe  equity  which  alone  would  authorise 
snchcopartner  to  lnter(eredl8appeers,and 
be  has  DO  ririit  to  eomplaln. 

Fruak  N.  Butler  and  W.  8,  Bai0dht,  for 
appellee. 

(1)  The  E.  A.  Burke,  Maud  McLaln,  and 
Keystone  were  the  property  ol  L.  O.  Des- 
forges  ft  Co..  and.  aa  sncb,  were  not  bds- 
ceptlble  of  selsore  by  any  one  claiming  to 
be  a  creditor  of  a  member  of  that  firm. 
8  La.  Ann.  822, 10  La.  Ann.  766, 18  La.  Ann. 
277. 

(2)  Tbe  confeasloDS  of  Judgment  having 
been  made  by  a  member  of  the  Arm  of  L. 
O.  Deaforges  ft  Co.  within  three  months  of 
the  failure  of  that  firm,  with  the  Intent 
unlawfully  to  favor  tbe  Ft.  Pitt  Bank 
and  the  Mechanics*  National  Bank,  to  the 
prejndkie  of  the  other  eredlton  of  aald 
firm,  were  without  any  l^al  effect,  and 
most  be  declared  null  and  void.  Rev.  Ht. 
S  1808. 

(8)  Theows/o  6onorum  of  L.O.  Desforgea 
ft  Co.  ipFO  facto  operated  a  dissolution  of 
the  attachments  and  seizures  of  the  said 
banks  uf  Pittsburg, and  caused  tbe  prop, 
erty  lu  controversy  to  pasa  to  the  credit- 
ors of  said  firm  vnaffected  by  such  sets- 
urea,  and  gave  the  syndic  tberight  to  take 
lmme<ltate  posnenslnn  of  the  same.  Id.  § 
17»4;  11La.530;  Civil  Code,  art.  1969,(1964;) 
12  La.  109;  9  Rob.  <La.)  32;  4  La.  Ann.490; 
87  La.  Ann.  596  ;  88  La.  Ann.  439-445. 

(4)  The  Ft.  Pitt  National  Bank  of  Pitts, 
burgh  and  the  Mechanics'  National  Bank  of 
Pittsburgh,  fureign  creditors,  having  con- 
tracted with  L.  O.  Deaforges  ft  Co..  domi- 
ciled In  LoQisiana  while  Its  Insulvency 
laws  were  in  force,  cannot  claim.  In  the 
Louisiana  state  courts,  an  exemption  from 
tbe  operation  of  thoao  laws;  and  an  or- 
der of  a  state  court  acc^ting  a  etsaio 
bonoruio.  and  staying  further  proceedloga 
airaliut  an  Insolvoitp  wU  arreat  the  ao> 
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tton  of  BDcta  foreign,  as  well  as  of  bume, 
creditors. 

B&yne,  Denegre  <fi  Bayne,  for  appellee. 

Section  Am,  Rev.  St.  U.  S..  which  le  the 
act  of  1860. 1e  a  mere  registry  act,  intended 
only  to  protect  persons  asserting  an  ln> 
terest  in  or  claim  upon  the  ressel  itself. 

Recording  acts  relate  to  conflicting  In- 
terests and  liens,  and  are  designed  to  reg- 
ulate the  -lame.  Ttiey  have  do  other  pur- 
po«e.  Mott  T.  Ruckman,  8  Blatcht.  74. 

It  is  well  settled  that  registry,  so  tar 
from  being  conelnsi  re  proof  of  title*  la  ao 
little  considered  that  it  reqntrra  someanx- 
niHry  evidence  In  order  to  charge,  as 
owner,  the  partyin  whose  name  tbn  vessel 
is  registered. 

An  equitable  title  to  a  vessel  may  be  set 
up  and  malntalnt>d  agalniit  an  attaching 
creditor  ol  the  registered  owner  of  the 
legal  title  thereof,  notwithstanding  the 
act  of  congress  of  1850.  now  Rev.  St.S41»2. 

That  act  deals  alone  with  the  legal  title, 
and  does  not  affect  equitable  titles.  Its 
purpose  was  to  protect  persons  dealing 
on  the  faith  nt  the  recorded  instruments 
of  title  from  being  injured  by  secret  trans- 
fers or  mortgages.  It  was  for  the  benefit 
of  such  only,  not  for  that  of  trespaaaerat 
or  those  who  could  not  be  hart  by  an  un- 
recorded transfer. 

Fbnnrr.  J.  The  statement  of  this  case. 
BO  far  as  essential  for  its  decision,  may  be 
madeiu  very  brief  and  simple  terms.  L. 
U.  Desforges  &  Co.  was  a  commercial  firm 
engaged  in  the  coal  trade,  and  domiciled 
and  doing  bucdneas  in  the  city  of  Mew  Or- 
leans, of  wtatcb  L.  O.  Desforges,  of  New  Or^ 
leans,  and  Joseph  B.  Williams,  of  Pitts- 
burgh, Fa.,  were  members.  Ju  February, 
1S89.  the  plaintiff  bank  and  the  Mechanics' 
National  Bank  of  Pittsburgh  held  a  large 
amount  of  the  unmatured  notes  uf  L.  O. 
Desforges  &  Co.,  Indorued  by  the  Gruud 
Lake  Coal  Company.  Both  the  firm  of 
Desforges  &  Co.  and  the  Orand  Lake  Coal 
Company  bad  failed  and  gone  to  protest, 
to  the  knowledge  of  the  two  banks  Just 
named.  In  tblR  state  of  facts,  Williams 
executed  his  Individual  due-bills  In  favor 
of  said  banks,  the  sole  consideration  of 
which  was  his  liability  on  the  immature 
firm  notes  held  by  them.  Upon  these  dne- 
billa  the  banks  lmme<liately  Instltnted  at- 
tachment suits,  in  the  civil  district  court 
of  New  Orleans,  against  Williams,  under 
which  they  attached,  as  the  property  of 
Williams,  the  steam-tug  E.A.Burke  and 
the  barges  Keystone  and  Maud  McLaln. 
Williams  promptly  entered  a  personal  ap- 
pearance and  confessed  Judgment,  upon 
which  confession  final  Judgment  was  en- 
tered, with  privilege  on  the  property  at- 
tached, l-^xecnttan  was  issued,  and  the 
Hame  property  was  seised  under  writ  of 
tifrl  facias  on  Man*.h  6,  JS89.  On  March  8, 
l*iS9,  the  firm  of  L.  O.  Desforges  &  Co.,  and 
L.  O.  Desforges  Indlvldnally,  made  a  ces- 
sion of  property  under  the  state  insolvent 
laws,  and  Hied  its  schedules,  which  em. 
braced  as  assete  of  the  firm  the  three  ves- 
sels above  mentioned,  L.  A.  Jung  was 
duly  appointed  provisional  uyndlc  in  the 
insolvency,  and  Immediately  applied  for 
and  obtained  from  the  court  an  order  of 
HBle  of  tbe  vessels,  which  was  proceeding 


to  ezecntlon  when  enjoined  by  the  banks. 
Agreements  were  reached  by  which  the 
sheriff  sold  all  tbe  vessels,  and  tbe  proceeds 
were  deposited  In  tbe  Jadiclal  depualtory, 
to  represent  tbe  property  soM,  without 
prejudice  to  the  rights  of  parties,  which 
are  to  be  the  same  upon  the  proceeds  aa 
tliey  would  have  been  upon  the  property, 
if  it  stood  unsold.  Tbe  sole  contest  Is  be- 
tween the  syndic  and  the  banks  as  to  the 
disposition  Ol  these  proce«»ds. 

We  accept  tbe  statement  of  the  counsel 
for  tbe  banks  that  tbe  case  binges  upon 
tbe  question  of  title  to  the  vessels,  and  bis 
concession  that.  If  tbe  vesaels  belong  to 
the  Hrm  of  L.  O.  Desforges  &  Co..  and  not 
to  Williams  individually,  bis  case  Is  lout. 
It  Is  conceded  that  tbe  proceeds  of  sale  of 
tbe  Keystone  were  absorbed  by  admitted 
liens ;  ao  that  we  lia  ve  only  to  consider 
tbe  titles  to  the  Burke  and  tbe  McLaln. 
Tbe  Burke  was  pnrchaseil  from  the  estate 
of  James  R.  Eads,  and  the  title  stands  re- 
corded In  the  custom-house  in  the  nnmes 
of  L.  O.  DcHforges  and  Joseph  B.  Williams. 
The  title  to  the  McLuin  stands  recorded  In 
the  name  of  Joseph  B.  Williams.  The 
syndic  claims  that,  although  the  titles 
were  so  made,  both  boats  were  really 
bought  and  paid  for  by  the  firm  of  L.  O. 
Deef Glares  &  Co.,  and  with  the  full  nnder- 
Btandlag  of  all  parties  that  they  were 
really  the  property  of  said  firm.  The 
banks  object  to  any  proof  uf  these  alloga- 
tions.  on  the  ground  that  such  equitable 
tl^le,  even  if  established,  can  have  no  effect 
against  them,  who  are  third  persons,  un- 
■flMlied  with  notice,  and  are  bound  only 
by  the  recorded  title.  They  rely  npon  wc- 
tinn  4192,  Rev.  8t.  D.  S.,  which  provides: 
"Sec.  4192.  No  bill  of  sale,  mortgage,  hy- 
pothecation, or  conveyance  of  any  vessel, 
or  part  of  any  vessel,  of  the  United  States 
shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs 
and  devisees,  and  persons  having  actual 
notice  thereof,  unless  such  bill  uf  sale, 
mortgage,  hypothecation,  or  conveyance 
la  recorded  In  the  office  of  the  collector  of 
the  customs  where  such  vessel  is  registered 
or  enrolled."  It  Is  not  denied  that,  as  be- 
tween Williams  and  the  firm,  the  latter 
could  set  up  and  prove  its  equitable  title, 
although  unrecorded,  because  Williams  la 
necessarily  affected  with  notice.  It  is 
claimed,  however,  that,  as  attaching  cred- 
itors, they  have  acquired  rights  superior 
to  thf>Beof  their  debtor,  and  can  maintain 
his  tltlethough  he  blmseKcould  not.  This 
is  c<iotrary  to  the  general  principles  of  at- 
tachment, which  give  to  the  attaching 
creditor  no  higher  or  better  right  than  his 
debtor  had  to  the  property  attached. 
Oakey  v.  Railroad  Co.,  18  La.  670;  Hepp 
V.  Glover,  16  La.  461 ;  Detoach  v.  Jones.  18 
La.  447;  Frazler  v.  Wlllcox,  4  Rob.  (La.) 
617.  "  It  takes  effect  only  on  such  interest 
as  the  debtor  has  In  the  property  at  the 
time  of  t  he  levy,  and  does  not.  per  m  affect 
the  title  at  all."  1  Amer.  &  Eng.  Enc. 
Law,  p.  980.  It  is  true  that,  under  the 
registry  laws  of  LnuiHiann,  an  attaching 
creditor  of  tbe  recorded  owner  of  real  es- 
tate will  bold  It  Hgainst  any  oatst^mdlng 
unrecorded  title;  but  that  results  from 
peculiar  provisions  of  our  laws.  It  may 
be  that  a  atmllar  interpretation  will  be 
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glren  to  the  utatute  of  the  United  States 
regardlnfr  the  reKlBtry  of  title  to  vessels ; 
bat  we  are  cited  to  no  decision  ol  the  fed- 
eral coarts  Kulnjc  to  that  extent.  Ou  the 
other  huud,  we  are  referred  to  sundry  de- 
cisions, federal  and  state,  which  straoffly 
Intimate  that  the  object  and  effect  of  the 
statute  are  simply  tu  protect  persons  who 
have  dealt  on  the  faith  of  the  recorded  ti- 
tle, and  as  to  whom  tt  would  be  a  fraud 
to  give  effect  to  unrecorded  titles  to  their 
detriment.  RIchnrJson  v.  Montgomery, 
49  Pa.  ISt.  203:  Bank  v.  Smith.  7  Wall.  656; 
Moncan  y.  Shlnn,  15  Wall.  109;  Mott  T. 
Ruckman.S  Rlntchf.  75;  Bradbury  r.  John- 
eon.  41  Me.  58ji.  The  qaestlon  is  not  free 
from  donbt,  but  we  are  not  disposed  to 
Srtve  to  the  statute  the  sweeping  effect 
Claimed  for  It.  It  Is.  however,  a  eutisrac- 
tinn  to  know  that,  If  we  have  erred  in  oar 
construction  of  this  federal  statnte,  the 
means  of  c()rrectt(tn  He  open.  We  there- 
fore conclude  that  the  evidence  was  prop- 
erly admitted. 

As  to  the  effect  of  the  evidence,  it  estab- 
lished to  our  entire  satisfaction,  as  It  did 
to  that  of  the  district  Jud^e,  that  the 
equitable  title  to  these  boats  rested  In  the 
firm  of  L.  O.  PesforKea  A  Co. ;  that  they 
were  bouicht  for  the  firm  use  and  for  the 
firm  account,  and  paid  fur  with  the  firm 
funds;  and  the  attpnipt  of  WilllaraSkto 
divert  them  to  the  benefit  of  particular 
creditors  of  the  firm,  under  the  transpar- 
ent pretext  of  raaklnj?  them  bis  Individual 
credltf>rB  by  Klvlnjc  his  due-hlll  for  the  un- 
matured debt  due  by  his  firm,  and  by  snch 
colloRlve  attacliment  proceedings  as  fol- 
lowed, cannot  be  countenanced.  Jadi;- 
ment  affirmed. 


PosTAi.  Tet.eohaph  Cablb  Co.  V.  Louia- 
vii-LE,  N.  O.  &  T.  Ry.  Co.   (No.  10.815.) 

{Supreme  Court  of  LoulnUvna.   April  13, 1891. 
43  La.  Add.) 

AUTHORtTT  OP  ATTOKNBT — EXPHOPBIATION— VBB- 
DICT  OF  FUBBH01J>KB8  —  Ii'aZMBMT  OP  COUVB^' 

1.  An  attorney  at  law  is  presumed  to  have 
aatliority  to  represent  the  client  Id  whose  name 
he  acta,  and  deoial  of  such  authority  will  not  be 
Dotioed,  unless  supported  by  affidavit. 

3.  The  lory  of  freeholders  appointed  in  ex- 
propviatioD  pa  c  ^  ings  have,  to  some  extent,  the 
character  and  authority  of  experts.  Their  ver- 
dicts, thouffh  subject  to  appeal,  will  not  be  in- 
terfered with  as  to  Quantum,  unless  frrossly  and 
manifestly  excessive  or  inadequate. 

8.  In  absoDoeof  proof  tbattbeparticularprop- 
flr^  expropriated  is  aubjeot  to  mortgage,  payment 
to  owner  will  be  decreed. 

4.  The  property  oondemned  must  be  expro- 
priated as  an  integer,  and  not  subiect  to  the  op- 
tion of  petitioner  a»  to  how  much  thereof  be  wul 
take. 

{SyUainu  by  the  Court) 

Appeal  from  district  court,  parish  of 
Iberville;  Talbot,  Judffe. 

J.  R.  Beckwitb,  for  appellant. 

(1)  In  expropriation  of  land  for  works 
of  public  utility,  the  owner  of  the  land  is 
entitled  to  tlie  value  of  the  land  actualty 
taken,  at  the  market  value  of  the  same 
area  or  acreage  of  land  similarly  situated, 
in  tbe  same  locality,  at  the  time  the  land 
Is  nctnally  taken,  without  cuneiderinK 
any  enhanced  value  which  will  result  from 


the  contemplated  Improvement  wben 
completed. 

(2)  If  the  entire  tract  belonging  to  a 
land-owner  Is  taken,  the  market  value  of 
the  land  at  the  time  of  taking, irrespective 
of  the  effect  of  the  contemplated  improve, 
nient  on  the  price,  Is  all  the  land-holder 
can  recover  for  both  land  and  damages. 

(3)  Where  only  a  portion  ol  an  owner's 
land  is  taken,  the  owner  Is  entitled  to 
the  market  value  of  tbe  land  actually  tak- 
en, not  to  be  enhanced  by  the  efTect  of  the 
proposed  improvement  on  the  land  taken 
or  Innd  in  the  vicinity,  and  such  dumaf^ 
as  the  owner  may  enffer,  in  addition  to  the 
actual  value  of  the  land  taken,  by  reason 
of  Its  expropriation.  The  Jury  must  first 
ascertain  the  actual  market  value  of  the 
area  of  land  actually  taken,  and  .th«i 
pass  to  the  question  whether  tbe  portion 
of  the  land  of  the  land-holder  not  tak«i 
Is  depreciated  In  value  by  the  expropria- 
tion of  the  part  taken. 

(4)  That  the  true  method  of  arriving  at 
the  damagra  to  be  paid  In  addition  toract- 
ual  value  of  the  land  is  to  first  ascertain 
ihe  value  of  the  entire  tract  at  the  mo- 
ment of  taking,  without  taking  Into  con- 
sideration  any  Increase  In  value  to  flow 
from  the  completed  Improvement,  and, 
having  ascertained  that  value  at  that 
time,  then  aucertaln  and  determine  the 
market  value  of  the  portion  of  land  nut 
tnken  from  tbe  land-bolder  by  expropria- 
tion, at  Its  market  value,  after  the  con- 
templated improvement  Is  completed,  and 
the  difference  between  the  market  value 
of  the  entire  tract  before  expropriation 
and  before  the  Improvement,  and  the 
market  value  which  the  portion  of  tbe 
tract  not  expropriated  will  have  after  tbe 
contemplated  Improvement  Is  completed, 
is  the  true  measure  of  tbe  amount  ol  dam- 
age "beyond  tbe  actual  value  of  the  land 
taken."  which  should  be  awarded  tu  tbe 
land-holder  as  damages. 

(5)  If  the  advantages  which  will  result 
to  the  land-holder  from  the  Improvement 
are  greater  than  the  damage  which  will 
result  to  him  from  the  completed  public 
lmpn>vement  or  work,  the  advantage 
niuHt  be  set  off  against  the  dlaadvantage, 
and  tbe  land-holder  can  recover  nothing 
for  damage  **  beyond  the  value  of  the  laud 
taken." 

(6)  If  tbe  advantage  resulting  tu  tbe 
land-holder  Is  determined  tu  belessln  nion* 
ey  value  than  fair  compensation  to  the 
land-bolder  for  "damages  beyond  the  val- 
ue of  tbe  land  taken,  "estlmattd  in  mun- 
ey,  the  ascertained  advantbges  musi  be 
offKet  against  tbe  ascertained  damugea, 
an<l  only  the  difference  In  tbe  money  esti- 
mate of  damages  and  advantages  can  be 
allowed  the  land-nulder  for  "damages  be- 
yond the  value  of  the  land  taken. " 

(7)  In  estimating  damage  "beyond  the 
value  of  tbe  land  taken,"  all  damage  In 
character  ttumoum  abnqne  iuJuriB,  tir 
which  tbe  laud-hulder  suffers  In  common 
with  others  In  tbe  vicinity  of  the  Improve 
ment,  cannot  be  considered  or  allowed. 

(8)  Loss  of  profit  from  new  competi- 
tions In  business,  either  caused  or^en- 
c(mr>aged  by  the  new  public  Impruvement 
contemplated,  canuot  be  considered  or  al- 
lowed the  land-holder  as  dagiage  ^e8nl^ 
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iDg  from  tbelmproTeinent.  It  te  tbe  duty 
of  the  law  to  encnuraKo  lawful  competi- 
tion Id  all  lawlolbuslnessand  occupations. 

(9)  Id  expropriatluii  proceedlnca  the  Ju- 
ry or  coiniiijssioD  can  only  allow  sa  dam< 
'age.'*beyond  the  valaeof  tbe  land  takeu," 
Buch  direct  and  Immediate  damage  aa  di- 
rectly affecta  and  lesaeoB  tbe  value  of  that 
portion  of  the  land  not  expropriated,  and 
tende  to  leasen  Ita  value,  aa  laad,  below 
the  market  price,  wlilcta  tbe  eame  bad  be- 
fore the  improvement  existed  or  was  cod 
tnnpltttad. 

The  preeedlnt;  nine  propoaltlona  are  In 
accord  with  tbe  foUowio^c  aathoritlee: 
Rev.  St.  i  701 ;  Railroad  Co.  v.  LnKard, 
10  La.  Ann.  158;  Railroad  Co.  v.  Calder- 
wood,  Id  La.  Ann.  481 ;  Railroad  Co.  r. 
Oay.  il  La.  Ann.  4S1;  Railroad  Co.  r. 
DUlard.  85  La.  Ann.  1006;  Railroad  Co.  t. 
FranclH,  70  111.  288;  Snyder  r.  Railroad 
To.,  26  Wla.  60;  Railroad  Co.  T.  Cappa.  07 
III.  607;  Pierce.  R.  R.  m;  Navigation  Co. 
T.  Farr,  4  Watte  &  S.  S62;  Rur.  U.  R.  373. 
8»8;  Bath.  Dam.  442;  Troy  &  B.  R.  Co.  v. 
Northprn  Turnpike  Co.,  !«  Barb.  100;  Rail- 
road Co.  v.Old  Colony  R.  Cfi..l2Cuab.«06; 
Ricket  V.  RaUmad,  L.  R.3  S.I..175:  Billla, 
£m.  J>om.  par.  160.  p.  IM. 

(10)  Seetfoa  688,  Rev.  St.,  In  bo  far  as  It 
Triatea  to  the  plan  to  be  filed  with  the  pe- 
tition In  expropriation  iHx>oeedings,  la  dl- 
reetory,  not  mandatory.  Remy  v.  Unnic- 
ipallty  No.  2,  13  La.  Ann.  600;  Teleffrapta 
Co.  T.  Railroad  Co.,  87  La.  Ana.  8S8. 

(11)  Tbe  petitioner  liavbig  llledaplan 
with  bla  petition,  hla  plan  la  almply  In 
aid  of  tbe  deacription  o(  tbe  land  aoagtac 
to  be  condemned.  If  the  defendant  aaaerte 
tbe  plan  to  be  incorrect,  be  ehoukl  plead 
that  both  the  plan  and  deecriptloa  In  the 
petition  are  Incorrect,  and  Mtabliafa  the 
currertoeae  by  affirmative  proof.  Ber. 
8t.  §  UU8. 

Hewea  T.  Garl^  and  Famu*,  Joaas  4t 

KruttFcbnttt,  for  appellA. 

(1)  Plalntittbaa  attempted,  bat  failed, 
to  prove  any  corporate  action  by  It,  In 
compliance  with  tbe  terma  of  ita  charter, 
to  authorise  the  expropriation  erf  defend- 
ant'a  property,  or  iA  any  rigbta  thereim. 

{2)  Where  property  la  expropriated,  tbe 
leaat  poealble  tntereet  in  it,  conalatent 
with  the  pnrpoaea  for  wbtch  It  la  reqnired, 
is  to  be  condemned.  Thla  la  tme  upon 
principle,  and  la  conaecruted,  aa  to  tete- 
srapb  compaolea.  In  thla  state  hy  atatute. 
\u)  Upon  principle,  Lewia.Em.  Dom.$  278; 
lb)  by  statute.  Act  No.  124.  Acta  of  1880. 
The  judgment  In  this  caae  ahould  be 
amended  to  conform  to  tbf>fle  principles. 

(8)  Tbe  JadRment  of  the  lower  court.  In 
ao  far  aa  it  decrees  that  the  amount  of 
damaftea  allowed  by  the  Jnry  should  be 
paid  Into  court,  and  not  to  the  defendant, 
la  clearly  erroneous  for  several  reasons : 

(a)  Becaane  the  record  falls  toahowany 
mortKage  bearing  upon  thla  property  or 
rifchts  Hougbt  to  be  condemned. 

r^j  Becaoaeno  mortgage  doea  or  can 
exist  on  tbe  Judgment  for  damagea. 

(c)  Because  plaintiff  In  Ita  petition 
claims  no  snob  right,  but  distinctly  prays 
tbHt  the  sum  awarded  be  paid  to  defend- 
ant. 

(cf)  Because  the  conHtltutlon  of  1879, art. 
160,  wblcta  was  aubsequeot  In  date  to  tbe 


statute  provldlRff  for  the  payment  of 
money  into  court,  provides  spedflcally 
that  private  property  shall  not  bo  takes 
or  damaged  tor  public  pnrpoaee.  without 
JUBC  or  adequate  eompensatlon  belag  flrat 
paid. 

A  payment  into  court  may  indeed  be  e»* 
curlt3' for  tbe  payment  to  tbe  defendant^ 
but  it  is  not  payment  to  it. 

Since  the  adoption  of  the  constitution, 
the  only  way  In  which  plaintiff  could  pro- 
tect Itself  against  mortgages.  If  any  exist- 
ed.  would  have  been  by  making  any  al- 
leged mortgngeea  parties.  This  we  asked 
to  have  done,  and  plaintiff  declined. 

(4)  Upon  tbe  record,  the  valuation 
placed  by  tbe  Jury  on  the  rights  expropri- 
ated, and  the  amount  allowed  by  It  for 
damagea,lsa  very  low  and  coanervatire 
one.  Tbls  court  can  certainly  not  disturb 
tbe  Terdtct  and  Judgment  upon  any  evi- 
dence in  the  record.  It  could,  at  moat, 
bat  remand  tbe  case,  wbcb  Is  not  asked 
by  plaintiff. 

The  proper  measure  of  recovery  In  expro- 
priatlou  cases  Is  the  value  of  tbe  property 
oondemsed,  fixed  upon  the  basis  irf  Its 
adaptability  (or  the  parposea  for  wfali'Ji 
oondMnned,  and  tbls  Is  evidently  the  valu- 
ation adopted  by  tbe  juiy.  Boom  Co.  t. 
Pattm<Hi,  88  G.  S.  40!t. 

iS)  Tbe  lower  court  erred  In  sdmitting 
improper  evidence  against  os,  which  ruling: 
was  duly  excepted  to.  The  evldeaee  in 
question  was  evldttnce  of  alleged  beuettts 
to  be  derived  by  d^endaut  from  the  con- 
struction of  plaintiff's  line  of  telexrapta. 
This  evidence  was  inadmissible  under  UvU 
Code.  art.  3838. 

Tbe  lower  court  also  erred  In  excluding 
evidence  of  the  cost  of  clearing  and  keep- 
ing clear  the  right  of  way  .—evidence  clearly 
adnilHSlble  to  abow  peculiar  adaptability 
and  value  of  tbe  right  way  lor  tele- 
graph purposes. 

Fknnbr,  J.  This  Is  an  appeal  from  the 
finding  of  a  Jnry  of  freeholders  In  an  expro- 
priation proceeding  Instituted  to  condemn 
BO  much  of  the  land  occupiCf^  by  tbe  de- 
fendant aa  its  railroad  and  n«,nt  of  way 
as  ia  neceiwary  for  tbe  establishment  and 
erection  of  a  telegraph  Hue  by  the  plaintiff 
company.  Tbe  appeal  tnvolvesouly  ttaiee 
controverted  questions,  vis. :  (1>  Certain 
exceptions  interposed  by  defendant;  (3) 
the  q  uontum  of  the  verdict  and  Judgment ; 
(S)  the  form  of  the  Judgment. 

1.  Tbe  exceptions  are  all  waived  except 
one,  vix.,  absence  of  authority  from  the 
board  of  directors  ofthe  plaintiff  company 
to  InMtltute  these  proceedings.  The  suit 
Is  filed  In  the  name  of  the  corporation  by 
an  attorney  of  this  court.  His  authority 
to  represent  his  client  la  presumed,  and  de- 
nial thereof,  unless  supported  by  affidavit, 
will  not  be  noticed.  Hen.  Dig.  "Attor- 
ney," 11.  Tbe  allegation  is  unsupported 
either  by  affidavit  or  proof, 

2.  The  lory  allowed  compensation  tode- 
lendant  at  f50  per  mile.  Tbe  plaintiff 
0bmplains  that  thla  la  excessive.  The  evi- 
dence as  to  value  found  In  the  record  Is 
vague  and  an  satisfactory,  and,  it  we  were 
to  disturb  the  dndiue  of  tbejury.lt  would 
not  enable  as  to  fix  any  definite  value 
more  satisfactory  tu  our  own  minds.  It 
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ham  long  been  In  this  state  that  the 
Jary  of  (reeholdeni,  authoriaed  byonrlaws 
to  act  In  expropriation  proceeding,  have, 
to  Home  extent,  tbe  character  and  author- 
Ity  ol  experts,  enpposed  to  hare  some  per- 
sonal knowledge  of  the  matters  submitted 
to  tbem,  and  antborised  to  rely  on  their 
own  opinions,  as  well  as  ou  tbe  testimony 
addneed  before  them.  Tbelr  verdicts  are, 
Indeed,  sabjeet  to  review  by  appeal,  and 
may  be  amended  when  manifestly  Inade- 
qnateor  eseesslve;  bat  they  are  entitled 
to  vreat  reMpect,and  will  not  be  interfered 
with  except  In  case  of  fcroes  or  maniTest 
error.  Railroad  v.  Avart,  U  I^.  190; 
Bemy  v.  Municipality,  13  La.  Ann.  500. 
Tbe  award  ol  $60pw  mile  presents  no  teat- 
nre  of  sacta  ffross  and  manifest  excess  as 
wonld  authorize  our  Interference.  It 
most  stand. 

8.  The  plaintiff  Joins  tn  tbe  appeal,  and 
eomplalDS  ol  tbe  jndsrment  In  sereral  rfr- 
spects:  (1)  It  Complains  that  the  Judg- 
ment, instead  of  ordsflnff  the  money  to  be 
paid  to  plaintiff,  directs  it  to  be  paid  into 
court  on  the  fcround  that  the  property  ex- 
propHated  Is  affected  with  lleosand  mort- 
Kaaes.  There  Is  no  proof  that  this  partic- 
ular property  is  subject  to  liens  and  mort- 
ffagea.  Tbe  certificate  produced  exhibits 
sundry  morteaKcs  Inscribed  against  de- 
fendant, bat  without  specify Ing  the  prop- 
erty un  which  they  bear.  lioreoTer.  de- 
fendant claimed  that  tbe  mortKagees 
should  he  made  parties,  which  plaintiff 
snccettstutly  opposed.  We  think  this 
aneodraent  sfaonld  be  allowed.  (8)  It 
complains  that  the  Judgment  only  requires 
payment  of  fSCfor  each  mile  that  petl- 
ttooers  shall  take  of  said  property, "  thus 
leaving  It  optional  with  them  to  take  as 
many  or  as  tew  miles  as  they  choose. 
This  complaint  Is  Just.  The  petition 
claimed  expropriation  for  the  whole  dis- 
tsnce  betwisnn  the  northern  boundary  ut 
the  pariah  of  Orleans  and  the  northern 
boundary  of  the  state  as  an  Integer,  and 
the  Judgment  should  go  accordingly.  No 
further  amendment  la  necewary.  The  ref- 
erences to  thu  petition  sufficiently  define  the 
character  and  extent  of  theexproprtatlon. 
Tbe  amount  to  be  paid  for  will  be  the  act- 
ual number  ol  miles  between  the  two 
points  Indicated. 

It  Is  therefore  adjudged  and  decreed 
that  the  Judgment  appealed  from  be 
amended  so  as  to  read  as  follows:  Con- 
sidering tbe  verdict  of  the  Jury  and  the 
law.  It  Is  ordered,  adjndged,  and  decreed 
that  the  property  described  In  the  petition 
herein  is  hereby  condemned  and  adjndged 
to  said  petitioner,  the  Postal  Telegraph 
Cable  Company,  for  the  purposes  and  sub- 
ject to  the  conditions  set  forth  and  prayod 
for  In  Bald  petition;  the  same  to  vest  In 
said  petitioner  when  the  payment  of  tbe 
amount  of  said  renilet,  vis.,  $50  lor  each 
mile  of  actual  distance  along  the  defend- 
ant's road  between  tfaenorthem boundary 
of  tbe  parish  of  Orleans  and  the  northern 
boundary  of  tbe  state,  shall  be  actually 
paid  or  tendered  to  defendant  according 
to  law.  and  not  until  then,  and  that  the 
said  petitioner  pay  all  costs,  and  that,  as 
thus  amended,  said  Jndginrait  be  now  aU 
llrraed,  appdiant  to  pay  cost  of  this  ap- 
peal. 
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BtJlTB  V.  JOUTETTB.    (No.  10,829.) 

(Supreme  Cowrt  of  Louiidana.   April  18, 189L 
48  La.  Ann,) 

Criminal  Law— Aprs aj>—Faildm  to  Pile  Than- 
80SIPT. 

Tbe  sapreme  ooort  can  eocerdse  no  Jnris- 

dlcUoaover  a  oriminal  cause  wben  the  transcript 
Has  bees  filed  long  after  the  return-day,  at  a 
place  at  which  the  appeal  was  not  made  return- 
able. In  the  absence  in  any  Jnat  cause  shotra  an- 
thorizing  the  delay  and  Irr^nlarity.  Apptilant 
must  stand  the  consequenoes  of  his  laches. 
iSyllabm  by  the  Oourl) 

Appeal  from  district  court,  parish  of  St. 
Martin ;  Moutoh.  Judge. 

Loaia  J.  Voorhiea  and  Dan.  W.  Foor- 
hlea,  for  appellant. 

(1)  Under  an  Indictment  for  "felonious- 
ly and  burglarionsy  breaking  and  enter- 
ing, In  the  nlgbt-tlme,  with  Intent  to  steal, 
and  stealing,"  etc.,  a  verdict  of  "guilty  of 
entering  wltfauut  breaking,  with  Intent  to 
steal, "  Is  fatally  raiiaat. 

<2)  TbeoffMse  found  Is  not  neceasarlly 
embraced  within  that  charged. 

(8)  The  variance  between  the  charge 
and  tbe  verdict,  being  fatal,  annuls  that 
verdict,  and  entitles  the  accused  to  a  dis- 
charge. State  V.  Murduck.  85  La.  Ann.  729  ; 
State  T.  Day,  87  La.  Ann.  TtIB,  and  author- 
ities therein  quoted. 

W.  H.  Rogers,  Atty.  Gen.,  for  the  State. 

A  verdict  of  guilty  of  "entering  wlthoat 
breaking,  and  Intent  to  steal,**  is  respon- 
sive to  an  Indictment  for  "burglary  and 
larceny." 

It  Is  a  conviction  of  a  lesser  crime  In- 
dnded  in  a  greater. 

BBRimDKZ,  C.  J.  The  defendant  was  In- 
dieted  for  barglary  and  larceny,  and,  on  a 
conviction,  was  sentenced  to  hard  labor 
for  one  year.  On  the  37th  ol  S^tember, 
1890,  he  was  allowed  an  appeal  "return- 
able according  t6  law.^  The  supreme 
court  held  sessions  at  i3hreveport,iu  Octo- 
ber following.  Tbe  transcript  of  appeal 
was  not  filed  at  all  at  Bhreveport,  but 
was  filed,  on  Marcb  21,  1891,  more  than 
six  mouths  after,  at  New  Orieans,  where 
it  docs  not  belong.  Under  the  law,  tbe 
appeal  was  returnable  at  Shreveport. 
where  the  transcript  should  have  be«n 
seasonably  filed.  There  is  nothing  to 
prove  that  any  showing  was  made  to  the 
supreme  court,  while  sitting  at  Shreve- 
port, to  Jnstlfy  tbe  uon-flllng  of  the  tran- 
script there,  to  obtain  an  extmslon  of  time, 
or  to  change  the  place  of  return,  either 
there  or  at  New  Orleans  In  November  fol- 
lowing. Neither  does  the  record  show 
any  reason  why  It  was  not  filed  at  New 
Orleans  at  the  opening  of  the  term,  If 
there  existed  good  reasons  for  not  baring 
filed  It  at  Shreveport.  Vide  Act  No.  SU  of 
1878,  S  4.  p.  56;  Act  No.  69  of  1884,  p.  92; 
State  r.  Butln',  85  La.  Ann.  892;  Minor  v. 
Budd.  87  La.  Ann.  709;  State  T.  Joseph.  88 
La.  Ann.  83;  State  v.  Francis,  Id.  464; 
Pratt  V.  Holmes,  48  La.  Ann.  — ,  ante,  16. 
It  this  court  ever  was.  It  has  ceased  to  be, 
seised  with  Jurisdiction  over  the  cause, 
and  cannot  pass  upon  the  question  pre- 
sented. It  will  dispose  it  propria  mo- 
ta.  It  is  therefore  ordered  thai  tbe  case 
be  stricken  from  the  ducket  of  this  court. 
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CLIXB  7.  CBK8CBNT  CiTY  B.  CO.  Bt  Si,  (No. 

10.721.) 

iSu/preme  Court     LouMono.   Feb.  9^  1891. 
48  La.  AniLj 

MoxiciPAL  CoRPOMATiom— Dbfectitb  Strexw— 
Usi  BT  Bailrojum— InraBi-TO  Tbatki.br. 

1.  A  municipal  corporation,  vested  by  law 
with  control  over  its  streets,  is  boand  to  keep 
the  same  in  good  order  and  condition,  suIQciently 
£afe  to  prevent  injury  to  travelers  thereon. 

2.  It  mav  gi  ant  to  a  railroad  company  tne  priv- 
ilege of  building  its  tracks  and  ruDnlafr  Its  cars 
thereon,  with  the  obligatioa  of  keeping  tham  in 
proper  order  and  condition. 

8.  Such  grant  does  not,  bowever,  eonwerate 
the  city  from  the  dubr  whiofa  It  Is  bonnd,  prima- 
Tily,  to  fulflll. 

4.  Independent  of  its  contract,  suob  railroad 
company  is  bound  to  keep  its  own  road,  tracks, 
And  rails  in  proper  condition  and  order. 

5.  Travelers  on  the  street  ^ve  a  right  to  use 
the  trucks  of  the  company,  and  are  not  tres- 
■possers. 

H.  A  party Dslng  due  care  and  dlligencewhen 
using  such  street  and  tracks  has  a  right  to  re- 
-cover  from  a  railroad  company  for  injmiy  inflict- 
ed by  its  gross  fault  and  negllgoioe,  when  the 
«aaae  is  proximate. 

7.  A  railroad  company  which  neglects  to 
keep  Its  road  and  tracks  In  good  condition  is 
liable  to  a  party  injured  by  a  fall  on  a  loose  rail 
juid  protruding  spike,  In  ronsequenoe  of  which 
his  skull  Is  finiotured  or  perforated,  and  death 
•ensues. 

8.  The  failure  of  a  municipal  corporation  to 
keep  its  streets  in  good  order  and  condition, 
where  the  cause  of  the  injury  is  not  proximate, 
does  not  make  It  responsible  In  damages  to  the 
■safCerer. 

{Syllabus  by  the  Court.) 

Appeal  from  civil  dlntrlct  coart,  parish 
-otOrleaaa;  Munrur,  Jud^e. 

John  M.  Bonner  and  Famr,  Jones  & 
£rffttscAii/et,  fur  appellant  Crescent  City 
Ball  road  Co. 

(1)  The  answer  of  n  defeudant.  contain- 
Infc  a  prayer  for  a  Jadfcment  afcalnet  a  co- 
■defendant,  that  was  not  served  on  the  co- 
defendant,  and  nut  answered  by  tbe  co- 
-flefendant,  dues  not  raise  any  legal  lesoe 
■between  them  In  the  suit. 

(2)  Where  two  defendants  have  been 
Joined  In  a  salt,  one  of  them,  wirhont  be- 
InffcUed,  or  n^iilarly  called  In  warranty 
by  the  (tther.  Ib  not  boond  eren  to  read 
the  anHwer  ol  Its  co-defendant.  Code 
Pruc.  art.  3S3. 

(3)  Where  two  defendantii,  whose  lla- 
<billty  arlftea  from  different  sourceH,  have 
'been  united  In  the  fiame  suit,  they  have  a 
riKht  to  sever  In  their  defenses,  and  ask 
fur  flei>arate  trlnte,  and  this  rl^bt  to  a 
separate  trial  cannot  be  legally  refuned 
when  timely  asked  for.  88  La.  Ann.  186; 
89  La  Ann.  1030.  3  South,  hep.  183;  40  La. 
Ann.  417,  4  South.  Itep.  86;  41  La.  Ann. 
1041,  8  South.  Rtrp.  781. 

(4)  An  ordinance  of  the  city,  prescribing 
the  maxlmam  loads  to  be  haaled  over  the 
streets.  In  force  when  a  contract  Is  made 
with  the  city  to  keep  certain  streets  Iq  re- 
pair, forma  a  piirt  of  the  obliKatlun  of  the 
contract,  and  Bhould  be  received  io  evi- 
dence. 

(a)  **A  party  la  always  considered  aR 
binding  himself  In  accordance  with  tbe 
laws  tliat  may  In  any  way  affect  his  con- 
tract." 12  La.  Ann.  720;  W  La.  Anu.  M; 
Uen.  Dig.  1014,  VI.  a. 


(6)  "The  obllKatlon  of  a eontrnct  con- 
sists In  its  binding  forre  on  the  party  who 
makes  it.  This  depends  upon  the  laws  In 
existence  when  It  Is  made.  These  are  nec- 
esMarily  referretl  to  In  all  contracts,  and 
forming  a  part  of  them,  ai^  the  messtire  of 
the  obligation  to  pwlorm  them  by  the  one 
party,  and  the  right  acqnlred  by  the 
other.'*  Cooley,  Const.  Llm.  (4th  Ed.) 
MS;  2  How.  612;  107  CJ.  S.  776.  2  8op.  Ct. 
itep.  01. 

(5)  One  who  directly  commits  an  act 
that  is  the  cause  of  damage  to  another 
mnnt  annwer  for  It.   85  La.  Ann.  752. 

(6)  Where  a  contract  speclflcally  em- 
bodies the  remedy  to  be  used  In  Its  en- 
forcement, this  becoiHfls  the  law  of  the 
contract,  and  by  Implication  exclndes  all 
other  remedies. 

"The  remedy  and  the  liability  were  cre- 
ated by  the  unme  statute.  Thte  belnfc  so, 
the  remedy  provided  is  ezelnsire  of  all 
others. "   20  Wall.  527. 

"  Where  a  statute  creates  a  right  or  lia- 
bility and  precrlbes  the  remedy,  the  rem- 
edy prescribed  hi  ezcloaivp,  and  mnat  be 
strictly  pursued. "  190  U.  S.  788.  7  Unp.  Vt. 
Rep.  TWJ. 

Bo  where  a  contract  does  not  Impose  an 
unlimited  obligation,  but  specially  deHnes 
the  extent  of  the  liability,  this  limitation 
is  a  necesaary  part  of  the  contract*  and 
cannot  be  Ignored  In  its  iDteruretstiun. 

"Agreements  legally  entered  Into  hare 
the  effect  of  laws  on  those  who  have 
formed  them." 

They  cannot  be  revoked  unless  by  mot* 
nal  consent  of  the  parties,  or  for  causes 
acknowledged  by  law. 

They  must  be  performed  In  good  (alth. 
Rev.  Uvll  Code.  arts.  liMl.  1045. 

(7)  There  Is  no  law  of  this  state  tiiat 
anthorlses  a  municipal  corpuratlon  to 
let  out  the  repair  of  Its  streets,  and  makes 
It  the  duty  of  the  contractor  to  comply 
with  Ms  nndertaking. 

The  existence  of  such  a  statute  Is  Indis- 
pensable to  give  a  third  person  a  right  of 
action  for  the  breach  of  the  public  duty 
thus  imposed  or  assnmed.  Shear,  ft  It. 
Neg.  SS  »49,  868:  Phillips  t.  Com..  44  Pu. 
St.  1D7;  Robinson  v.  lliamberlain.  84  N. 
Y.  080;  Fulton  v.  Baldwin,  37  N.  Y.  818. 

In  the  absence  of  such  a  statute,  a  con- 
tract, made  with  a  municipal  corporation. 
Is  a  simple  contract,  like  any  other  busi- 
ness contract,  and  should  besoconstrued. 
Loelter  v.  Rallmad  Co..  41  La.  Ann.  1161, 
5  South.  Rep.  ftO;  Schwarts  v.  Flatboats, 
14  La.  Ann.  244;  Nlckerson  ▼.Hydraulic 
Cc>.«  83  La.  Ann.  1.  and  note;  Ferris  v. 
Water  Co.,  12  Reporter,  00. 

Under  both  the  common  and  the  civil 
law,  an  agent  la  personally  responsible  for 
doing  Hometlitng  he  ought  not  to  have 
done,  but  not  for  not  doing  sometblng 
which  he  ought  to  have  done. 

For  non-feasance  or  mere  neglect  In  the 
performance  of  a  contract  obligation  the 
agent  Is  reflponslble  to  his  principal 
alone.  J>e1flDy  v.  Rochereau,  84  La.  Ann. 
1128:  1  Thomp.  Neg.  237. 

(8)  Tlie  facta  d1s(-ioseu  clear  case  of  con- 
tributory negligence.  In  order  to  recover. 
It  must  appear  that  tbe  party  Injured 
**  was  using  reasonable  and  ordinary  care 
to  avoid  the  accident. " 
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Din.  Man.  Corp.  (3d  Ed.)  S  1020  ;  81  HI. 
8U0;  51  Vt.  131:  84  lU.  82;  52  111.270:  88 
ObioSt.246;  42  La.  Ann.  546,7  South.  Rep. 

"It  the  party  Injured  knew  of  the  defect 
or  obBtrutitlon,  and  ouKht  reasonably  to 
bare  avoided  it,  and  did  not,  be  cannot 
nvuver.'*  Dill.  Mnn.  Corp.  6  1026:  61 
Bard.  497:  88  Ohio  Mt.  246;  8  Allen.  1S7; 
42  La.  Ann.  546.  7  South.  Rep.  6K8. 

"A  city  IB  not  liable  to  one  who  sus- 
taluB  an  Injury  by  reason  of  defective 
BtreetB,  U  by  looking  the  Injury  could 
have  been  avoided,  and  no  excuse  Ib  given 
tor  failure  to  look.  17  Md.  824;  42  Lit. 
Ann.  546.  7  South.  Rep.  688. 

The  burden  of  proving  due  care  Is  on  the 
plaintm.  12  Pick,  m:  82  Me.  46.674  ;  4 
Gray.  178,  395.  367  ;  7  Gray.  100;  6  Iowa, 
443. 

(0)  The  damages  suffered  by  the  de- 
ceaited  arise  fr'}ui  the  ineutal  and  ph.vslcal 
pain  endured  between  the  time  of  hia  tail 
and  his  death.  Where  death  was  instan- 
tanenoB.  and  arose  ^rom  a  frantnred  skull, 
there  could  be  no  conscloas  puln  or  Balf^ 
iDK,  and  damages  Bhoaid  not  exceed  a 
nominal  sum. 

'J'he  act  71  of  the  Acts  of  1884.  amending 
ort.  2315.  Rev.  VirW  Code,  so  as  to  give  an 
action  lor  the  damages  sufffied  by  thesur- 
vlvora  mentioned  in  sal']  article.  Is  pat- 
terned after  Trf>n1  Campbell's  act  and  sim- 
ilar damaice  acts,  existing  In  other  states, 
ond  should  ho  construed  In  the  same  Way 
thuHe  acts  have  been  construed. 

Thp  damages  sutrered  In  such  cases  arc 
Jimltefl  and  restricted  to  the  actual  peeo- 
uian  loss  occasioned  by  the  death. 

"No  compensation  can  be  given  for 
wounded  feelings,  or  the  lose  of  comfort 
andcoinpanloiiiflilpor  nrelatlve."  Tbomp. 
Neg.  12S9,  §  90.  Patt.  Ry.  Acc.  Law,  p.  4K6, 
§9  4U»,  410,  411 :  2  Ror.  R.  R.  1167 ;  8  Wood, 
Ry.  Law.  p.  1536.  §414. 

Damagen.  based  on  pei^onlary  loss,  be- 
inf;  susceptible  of  easy  estimation,  courts 
do  n4it  hesitate  to  set  aside  vei'dicts  for 
oxcesalvp  amounts.  Thump.  Neg.  12D2; 
\v»>od,  Ry.  Law,  IG89. 

CnrietOD  Hvrt,  Cit>  Atty.,  for  appellant 
City  of  New  Orieana. 

Where  It  Is  ac<mitted  that  the  city  of 
New  Orleans  never  had  placed  at  its  dls- 
jMical  tne  r(>qiiisite  means  for  keeping  the 
Hti-eets  :n  i-epair  or  In  order,  as  required  by 
the  charter,  and  has  never  had  the  funds 
rpquirea  fur  drainage.  It  is  not  liable  In  a 
salt  fur  damages  alleged  to  be  partly  due 
to  the  bud  condition  of  the  streets. 

In  an  action  sonndlng  In  damages 
against  two  debtors  sued  for  a  Joint  of- 
fenue  it  Is  well  settled,  where  the  parties 
are  not  fo  pari  UfHeto,  that  the  princi- 
pal delinquent  only  is  responsible.  Poth. 
Obl.  p.  282  ;  23  Pick.  S3;  11  Mass.  877;  22 
Pick.  181 ,  5  Gray,  360  ;  61  N.  Y.  244. 

In  such  a  esse,  responrteat  aaperior  is 
too  loose  and  largea  maxim. and  recourse 
muHt  be  hnd  to  principles. 

Where  the  efficient  cause  of  death  In 
caused  by  the  neglect  of  one  of  two  par- 
ties who  are  sued  Id  aolido,  and  there  is 
practkrally  no  connection  with  the  other 
party  sought  to  be  held.  Judgment 
must  be  rendered  against  the  party  iu 
tanlt. 


Where  all  parties  a  re  before  the 
court,  Justice  will  bo  rendered  as  to  all. 
The  law  abhors  a  multiplicity  of  actions. 
Ck>de  Prac.  382;  41  La.  Ann.  1040,  6  South. 

Rep.  851. 

The  case  at  bar  Is  covered  by  the  facts 
as  well  as  by  the  reasoning  of  the  court  In 
Dominkues  v.  Railroad  Co.,  86  La.  Ann. 
471. 

B.  B.  Forman,  for  appellee 

(1)  it  Is  the  legal  duty  of  the  city  of  New 
Orleans  to  keep  Its  streets  in  rex>air.  (Act 
20.1H82,§§  7,  36. pp.  20,30;) and  Itls  liable  in 
damage  to  a  person  injured  by  a  danger- 
ous place  In  a  public  street.  O'Nell  r. 
New  Orleans,  SO  La.  Ann.  229;  Fenni- 
more  v.  New  Orleans,  20  La.  Ann.  124:  2 
IMIl.  Mun.  Corp.  §§  7K8,  789;  Cllue  v.  Rail- 
road Co..  41  A.  1031,6  South.  Rep.  >^\x 
Barnes  v.  District  of  Columbia.  91  D.  S. 
540;  Everston  v.  Gunn.  99  U.  8.  «t)0:  Cleve- 
land V.  King.  132  U.  8.  295.  10  Sup.  Ct. 
Rep.  90. 

(2)  It  Is  the  legal  duty  of  a  street  rail- 
way company  traversing  with  its  tracks 
and  cars  the  public  streets  of  a  city  to 
keep  its  rails,  tracks,  the  space  between 
the  rails  and  contiguous  thereto.  In  good 
<irder  and  repair  and  sale,  so  as  not  to 
obstruct  or  render  dangerous  the  free  use 
of  thestreet.andltls  llableiu  damages  to  a 
person  injured  by  a  breach  of  that  duty, 
bomlngui-s  v.  Railroad  Co.,  85  A.  751;  Cline 
r.  Railroad  Co.,  41  A.  1081,  6  South.  Rep. 
851. 

(8)  In  assessing  damages  where  there  Is 
gross  r.egligeni-e  and  a  tiagrunt  breach  of 
public  duty,  it  Is  proper  to  blend  the  Inter- 
ests of  society  and  of  the  Injured  Individ* 
nal.  and  to  allow  such  damages  as  would 
not  only  fully  compensate  the  Injured  per- 
son for  his  Injuries,  his  pain  and  his  suf- 
ferings, but  also  such  as  would  prevent  a 
repetition  and  serve  art  a  warning.  Black 
V.  Railroad  Co.,  10  La.  Ann.  40.  Merely 
compensatory  damages  allowed  In  follow- 
ing caMes:  Choppin  v.Rnliroad  Co..  17  La. 
Ann.  19,  loss  of  a  leg,  925,0')O;  Summers  v. 
Railroad  Co.,  34  La.  Ann.  139,  broken  el- 
bow, 97,500;  Ketchum  v.  Railroad  Co.,  88 
La.  Anrt.  777.  loss  of  arm,  $10,000;  Wardle 
V.  Railroad  <'o.,  36  La.  Ann.  202,  shock  to 
spine.  f6,000;  Penlston  v.  Railroad  Co..  34 
La.  Ann.  77N.hroken  leg.  $6,000;  BarkHdt  ll 
V.  Rnliroad  Co..  23  La.  Ann.  IKO.  loss  both 
legR,  f 15,000;  Domingues  v.  Railroad  Co., 
85  La.  Ann.  751.  bruises,  91.500;  Spring  Cu. 
T.  Edgar,  99  U.  S.  643,  bruises.  9^.500:  The 
nty  of  Panama.  101  U.  8.  458,  broken  arm, 
9I.X00O;  Railroad  Co.  v.  Gladuian,15  Wall. 
401,  99.000;  Railroad  Co.  v.  Btout.U  Wall. 
657,  injured  foot,  97,500;  Railroad  Co.  v. 
Herbert.  116  U.  S.  642,  6  Sup.  Ct.  Rep.  590, 
loss  of  leg,  910,000;  Railroad  Co.  v.  Mares. 
123U.  S.  7K),  8  Sup.  Ct.  Refi.  321,  loss  of 
both  legs.  920.000;  Miller  r.  Hervea,  1 
AVoods,  36:1,  broken  ribs,  9><.000;  Ral]ri>ad 
Co.  T.  Drysdale.  51  Ga.  64-1,  broken  arm, 
93.000;  Westervlllev.  Freeman,  66  lnd.255, 
broken  hip.  92.000;  Railroad  Co.  v.  Dona- 
hue. 70  Pa.  St.  119,  loss  ol  toes,  95,216.66; 
Campbell  v.  Portland,  61!  Me.  552,  99,500. 

ON  APPUCATION  FOR  RKHKAKING. 

(1)  **The  proximate  cause  Is  the  efflclent 
cause  that  sets  the  other  causes  in  mo- 
tion." Laplelne  v.  Steamship  Co.,  40  La. 
Ann.  Mb,  4  South.  Rep.  875  ;  95  U.  S.  117. 
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(2)  The  damages  allowed  du  not  com- 
pensate for  tbe  luB8  iind  suffering  suu* 
talned.and  are  out  of  all  proportiou.com- 
Dared  with  those  allowed  InCurley  v.  Rall- 
roud  Co..  40  La.  Ann.  S10,  0  Sontli.  Rep. 
lOS:  Farmn  r.  Rellera,  88  La.  Ann.  1011,3 
South.  Rep.  363;  Lehentwrg  v.  Railroad 
Co.,  (Tel.)  12  S.  W.  Rep.  R38;  Roddy  v. 
Railroad  Co..  (Tcnn.)  5  8.  \V.  Rep.  286; 
Kepd  V.  Railroad  Co.,  87  N.  T.  149,  aod 
other  cases  dted  la  the  brief. 

Beruitdez,  G.  J.  This  is  a  suit  In  dnm- 
Afcm  allefc^  to  have  been  sustained  In 
consequence  of  tbe  death  of  the  buaband 
of  plaintiff  and  fa  tber  of  her  minor  daugh- 
ter, occasioned  by  the  gross  fault  and  neg- 
ligeucu  of  the  defendants,  who  dFe  sought 
tu  be  held  liable  in  solido.  Tbe  case  was 
once  before  this  court  (41  La.  Add.  1031,  6 
youtb.  Rep.  851,)  ou  exceptions  by  the  rail- 
road rompany,  which  had  been  main- 
t-ilned  below,  bnt  which  were  overruled 
ou  appeal;  the  cause  being  remanded  for 
funber  prtweedlngs.  The  fundamental 
xii^erment  Is  that  on  January  21,  1889. 
John  Cllne,  husband  and  father  aforesaid, 
was  driving  a  vehicle  gently  on  Calliope 
street,  between  St.  Charles  avenue  and 
Frytanla  street,  in  this  city,  with  due 
care  and  caotlon,  without  any  negligence 
on  his  part,  ignorant  of  the  dangerous 
coudltluii  of  that  street,  when  the  right 
fore  wheel  of  bis  wagon  gut  into  n  deep 
hole  by  the  side  of  the  track  of  the  rail- 
road company,  ran  into  a  loose  rail,  whs 
suddenly  and  unexpectedly  stopped  there- 
by ;  that  by  the  shock  thus  uccasfoned 
Cllne  was  violently  thrown  from  the  vehi- 
cle against  the  loose  rati  and  against  a 
spike  protruding  therefrom ;  the  tall  re- 
sulting In  the  fracture  of  his  skull,  and  In 
his  consequent  death,  after  suffering 
great  agony  of  pain  in  body  and  mind.  It 
Is  specially  charged  that  this  condltlnn  of 
the  street  was  well  known  to  the  officers 
of  both  defendants,  and  especially  tlie  rail- 
road company,  or,  it  not  known,  could 
with  reasonable  diligence  have  been 
known,  and  the  danger  averted,  had  they 
done  their  duty  before  the  hap[iening  of 
the  accident.  The  prayer  is  for  $30,000 
damages.  Tbe  railroad  company  except- 
ed, but  its  objections  were  dlspoHed  of,  as 
has  a'ready  been  stated.  Tbe  city  plead- 
ed thp  general  Issne.  and  averred  a  con- 
trflL-t  '..'ilh  the  railroadcompany,  whereby 
It  was  agreed  to  keep  the  streets  on  which 
it  passed  In  proper  condition  and  order, 
and  that,  were  judgment  rendered  against 
the  city,  itfthould  recover  a  like  judgment 
against  the  railroad  company,  which  was 
thereby  called  In  warranty,  but  on  whom 
nu  service  was  made.  Tbe  railroad  com- 
pany answered  by  a  general  denial;  also 
pleading  that  the  plaintiff  was  no  party 
to  the  contract  alleged  by  tbe  city,  and 
cannot  sue  under  it,  and  that  said  con- 
tract contains  the  remedy  agreed  on,  In 
case  of  violation,  which  Is  exclusive  of  all 
others,  namely,  coercion  to  specific  per- 
formance by  the  city.  It  further  avers 
that  its  railway  was  properly  construct- 
ed ;  that  atnce  then  it  was,  on  Calliope 
street,  p^it  out  of  order  by  improper 
drainage  and  consequent  accnmulatlon 
of  water;  that  another  cause  of  tbe  con- 


dition in  which  it  was  put  is  the  constant 
heavy  traffic  through  that  street,  and  the 
Illegal  loads  hauled  over  It;  all  uf  which 
made  it  Impiissible  to  keep  said  street  in 
better  condition,  ami  that  tbe  condition 
in  which  it  was  on  the  day  of  the  alleged 
accident  was  not  due  to  any  fault  or 
omission  of  this  defeudant.  The  casf  was 
tried  by  a  jury,  who  returned  a  verdict 
for  97,600  against  both  defendants,  with 
a  reserve  ol  the  rights  of  the  defendants  as 
against  each  other.  .Judgment  waa  ac- 
cordingly rendered;  hmce  this  appeal  by 
both  defendants. 

The  circamstances  of  tbe  accident  may 
be  considered  as  haviag  been  sabstantlal- 
1>  proved;  but  has  tbe  evldeuce  estab- 
lished that  tbe  city  of  New  Orleann  and 
the  railroad  company  are  equally  liable, 
and  that,  even  if  In  default,  the  plaintiff 
himself  Is  not  guilty  of  coutributory  oeg- 
llgenca,  sufficiently  to  defeat  tala  rlgbt  uf 
action  against  both  or  either  ut  tbe  de- 
fendants? The  luw  goveraing  a  case  of 
this  descrlptioa,  and  tbe  principles  upon 
which  it  rests,  are  plaiu  enough ;  but  it  is 
not  always  easy  to  apply  theiu  to  occur- 
ring cases,  which  generallv  differ  iu  some 
significant  matter  of  detail.  Tbe  testi- 
mony is  ordinarily  eoDfllutlng,  and  socta 
that  it  is  difficult  to  arrive  at  tbe  real 
facts  In  dispute.  Jn  the  preaent  Instance 
tbe  law  and  priaclplea  have  been,toa  con- 
siderable extent,  expounded,  when  tbe 
case  came  up  on  the  exceptions;  but  tbe 
averments  of  tbe  petition  were  taken  for 
true  in  dealing  with  tbe  prt^Imlnary  de- 
fenses; and  bad  the  plaintiff  established, 
on  the  trial,  aiter  the  remanding  of  the 
case,  all  the  facta  averred,  full  recovery 
could  have  taken  place,  leaving  oat  of 
view  In  tbts  statement  tbe  quuntum  of 
damages.  There  can  be  no  doubt  that  a 
city  Is  under  the  obligation  ot  keeping  its 
streets,  Hidewalks,  etc..  In  good  order  of 
repair,  so,  at  least,  as  to  prevent  serious 
accident  or  Injury  to  persons  using  tbo 
same,  or  to  their  property;  and  tbat, 
where  such  happen  bj'  the  heedlessness 
and  fault  of  the  corporation,  having  pre* 
vious  knowledge  of  the  bad  condition  ot 
the  street,  sidewatk,  or  particular  dan- 
genms  spot,  and  without  any  contribu- 
tive  act,  whether  by  commission  or  omis- 
sion of  tlie  party  affected,  tbe  corporation 
can  bo  h^d  to  repair  the  damage  occa- 
sioned. It  is  also  well  settled  In  law  and 
jurisprudence  that,  although  a  municipal 
corporation,  by  virtue  ot  the  right  with 
which  it  is  vested  ot  control  over  Its 
streets,  can  legitimately  graut  to  a  rail- 
way company  the  privilege  to  build  its 
track  and  run  Its  cars  on  tbe  same,  im- 

{»08lng  upon  it  the  burden  of  keeping  them, 
rom  curb  to  curb,  or  rail  to  rail.  In  good 
order  and  condition,  so  as  to  prevent  in- 
jury, as  It  Is  Itself  bound  to  do,  tbe  conces- 
sion of  the  grant  and  the  imposition  and 
acceptance  of  the  burden  do  not  relieve 
the  corporation  from  liability  should  the 
company  tall  to  comply  with  its  obliga- 
tions, and.  by  Its  n<^llgence  and  d^aolt, 
Inffict  Injury  to  one  using  due  care  and 
precaution,  and  not  guilty  of  contribu- 
tory neglect.  It  Is  also  well  recognised 
that  a  party  Injured  has  a  double  action 
against  both  the  city  and  the  railroad 
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company,  regarrllMs  of  the  contruct  be- 
tween them,  holdlnff  each  ae  primarily  re- 
spoDBlble;  uud  tliut,  where  the  city  1b 
mulcted,  it  has  the  rlKht  to  recover 
afcalnat  the  railroad  company  In  the  same 
action.  If  both  are  derendanta,  and  theclty 
baa  properly  bmoght  in  the  railroad  com- 
pany by  a  call  In  warranty,  or  in  □  distinct 
suit.  It  ia  likewise  firmly  establlKhed 
that  an  Injured  party,  in  order  to  recover, 
niuHt  be  shown  not  to  have  been  Kullty 
of  any  contributory  negligence,— that  Ib. 
the  earelew  commission  or  omiaalon  of 
acts  which,  if  prndently  done  or  not  done, 
would  have  avoided  the  occurrence  of  the 
Injury  occasioned  by  the  heedleHBness  of 
another,  and  which  la  conntdt;red  as  the 
prttxlniute  cause  of  the  accident. 

The  evidence  In  this  case  establlsheB  the 
Btuliboru  facts  of  the  existence  ol  the  hole, 
of  tlie  looHe  rail  and  protruding  spike  on 
the  aide,  the  fall  of  the  man,  the  fracture 
uf  hla  Hkull  on  the  rail  and  fiplke,  and  his 
consequent  destruction  and  death.  (Cer- 
tainly there  ore  three  parties  to  this  acci- 
dent who  may  be  rharged  with  «0K'l)?eiice. 
As  OKainst  the  driver,  it  is  claimed  that 
the  hole  was  visible,  as  it  wus  4  feet 
lonfc,  2  feet  deep,  and  4  InchCH  wide,  and 
It  was  about  S  o'cliTck  p.  m.  when  the 
wheel  of  his  wagon  got  into  It;  that 
hemuat  hare  seen  It,  and  should  have 
Been  It;  that,  If  he  did  not  see  it,  It  was 
becansv  he  did  not  do  his  duty  In  looking 
forward;  that,  If  he  saw  it,  hn  should 
hare  avulded  It,  hy  stopping  In  time,  and 
taking  a  dllfcrent  courHe;  that.  If  he  did 
not  Beett.lt  was  hlso wn  fault;  that  he  was 
guftty  of  contributory  negligence;  and 
that  hlfl  reprettentatires  have  no  right  to 
complain,  and  aeek  indemnity  through 
hlni.  Ah  against  theclty,  it  is  ur^trd  that 
It  was  honnd  to  keep  its  streets  In  good 
order  and  condition ;  that,  had  it  done  su, 
the  hole  would  never  have  existed,  or 
woold  have  been  stopped  In  time,  and  the 
■ecldent  would  not  hare  happened;  that 
Its defenae  of  penary  is  bad;  and  that  its 
contract  with  the  railroad  company  did 
not  exonerate  It  from  the  obligation.  As 
against  the  railroad  company, It  Is  prebsed 
that  It  was  bound  to  keep  in  like  good 
order  and  condition  the  streets  through 
which  It  ran  Its  tracka  and  cars,  whether 
under  the  contract  or  Independent  of  any 
agreement  to  that  end;  that  surely  It  was 
bound  to  keep  its  tracks,  rails,  and  splkee 
detrigned  to  fasten  the  samu  down,  so 
that  nc>  Injury  could  be  produced  thereby 
to  any  traveler  on  th*^  streets,  although 
using  the  same  with  more  or  less  usual 
inattention;  and  that,  if  the  condition  of 
the  looae  rail  and  protruding  aplkes  betha 
proximate  cause  of  the  death,  It  Is  tlnbleln 
uantageR.  It  cannot  be  reasonably  sup- 
posed that  the  driver  knew  of  the  condi- 
tion ol  the  hole,  saw  It,  and  Intentionally 
ran  the  fore  right  wheel  of  his  wagon  Into 
it.  The  else  and  appearance  of  the  hole 
were  not  such  as  necessarily  and  unavoid- 
ably must  have  provoked  attention.  The 
hole  was  such  as  any  one  driving  on  the 
track  may  not  have  noticed.  The  de- 
ceased had  aright  to  drive  on  the  track. 
The  right  of  way  or  franchise  cimceded  by 
the  city  to  the  rallntud  company  did  not 
deprive  the  deceased,  f>r  any  one  else  run- 


ning vehicles  on  the  street,  from  the  right 
of  using  any  pnrt  of  the  street,  or  the 
track  Itself.  Thei%  was  no  trespass.  Bn  t, 
even  If  the  driver  had  seen  the  bole,  and 
had  not  avoided  It.  nothing  sbows  that 
he  knew  of  Its  dangerous  character. 
Could  he  be  really  charged  with  negli- 
gence, it  would  not  be  with  that  sort  of 
negligence  technically  know  as  "contribu- 
tory, "  w^hich  is  the  commission  or  omis- 
sion by  the  party  of  an  act  amouottngto 
a  want  of  ordinary  care,  ae  concorrlng  or 
co-operating  with  the  negligent  act  of 
another,  and  which  Is  the  prozimatecause 
or  occasion  of  the  Injury  complained  of. 
To  constitute  contributory  negligence, 
there  must  be  a  want  of  ordinary  care, 
and  a  proximate  connection  between  that 
and  the  Injury.  Beach,  Contrib.  tSeg.  §  7. 
No  doubt  the  city  was  in  dtfault.  The  hole 
had  been  In  the  condition  known  for  more 
than  two  weeks.  Accidents  bad  oc- 
curred, but  which  had  produced  nu  grave 
Injury  worth  being  judicially  complained 
of.  The  city  must  be  considered  as  hav- 
ing had  notice  of  the  condition  of  the  hole, 
and  it  Is  no  excuse  for  it  to  plead  penury, 
or  shift  the  responsibility  on  the  railroad 
company  so  as  to  avoid  liability.  The 
city  should  have  notified  the  company; 
but  primarily  It  was  bound  to  put  the 
hole  in  a  condition  not  to  bedangurons. 
It  should  be  blamed  tor  not  having 
so  done. 

Nevertheless,  the  heedlessness  of  the  city 
in  the  premises,  however  censarable,  does 
not  fasten  upon  It  the  responsibility  In 
damages  sought  to  be  saddled  upon  It. 
The  falling  of  the  right  fore  wbe^  of  the 
wagon  into  the  hole  caused  n  shock. 
That  shock  dashed  the  driver  from  the  ve- 
hicle, and  he  was  flung  with  some  violence. 
The  evidence  shows  that  several  other 
travelers  on  the  street  and  on  the  track 
had  met  with  similar  accidents. — had  been 
thrown  from  their  carts  on  the  pavement, 
—but  none  were  killed  or  dangerously 
hurt.  The  unfortunate  fellows  were  more 
or  less  bruised,  and  that  was  all,  although 
much  In  Itself,  to  some  extent.  In  the 
present  instance,  the  driver  would  have 
Bustiilned  no  further  injury  had  It  not 
been  that  a  condition  of  things  existed  at 
the  time  which  aid  not  exist  previously, 
when  the  other  accidents  occurred.  The 
city  Is  not  sued  now  for  the  suffering 
which  the  driver  sustained  In  consequitnce 
of  bruises  Inflicted  by  the  fall.  It  is  sned 
for  damages  suffered  In  consequence  of  the 
death  of  the  driver,  and  the  fact  Is  that 
the  dty  Is  not  guilty  of  any  negligence 
which  was  the  proximate  or  direct  cause 
of  that  catastrophe.  The  responBlblllty 
must  rest  on  other  shonlders.  The  de- 
fenses announced  of  the  railroad  company 
have  no  bottom  to  stand  upon.  Conced' 
Ing  alt  the  facts  averred  which  wonid  seem 
to  tend  to  show  o  condition  of  things 
amounting  somewhat  to  vis  m^or,  or 
uncontrollable  circumstances,  the  railn>ad 
company  cannot  be  heard  to  say  that 
the>-  were  of  sacb  a  character  as  to  pi». 
vent  It  from  etopplag  the  hole,  and  pre- 
venting It  from  being  dangerous,  and  still 
from  nailing  down  securely  the  loose  rail, 
and  fastening  steadily  the  protruding 
flplkes.  The  plafntlB  could  sue  independ- 
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ent  of  any  contract  between  the  city  and 
company.  Thoaxb  true  it  be  that  the 
hole  was  somewhat  dangeronB,  and  was 
the  cause  of  the  shoes  which  occasioned 
the  fall,  the  certainty  Is  that  but  for  ihe 
loose  rail  and  protruding  spikf^  the  trav- 
eler would  not  have  met  with  an  untimely 
and  sudden  death.  He  would  hare  fallen, 
would  have  received  sonie  bruises,  for  In- 
demnifying which  be  would  not  probably 
bave  sued  either  tbe  city  or  the  company ; 
bat  be  would  not  have  been  killed.  Thn 
cause— CAUSA  ca»saD9— of  the  death  was 
the  violent  coniiDK  in  contact  of  the  skull 
of  the  deceased  with  the  loose  rail  and 
tbe  protruding  spikes.  In  conseQuence  of 
which  the  skuU  was  fractured  or  perfor- 
ated, witb  almost  InatantaneouB  death  as 
the  result. 

n,  under  tbe  facta  and  the  law,  this  rail- 
road company  cannot  be  held  responsible, 
but  must  be  excused,  what  Is  the  casein 
which  a  company  can  be  hisLd.  liable  for 
omlHslons  of  duty  which  are  the  direct 
cause  of  irreporahle  calamity?  In  the 
consideration  of  this  caseand  tbe  law  and 
JurisprudeDce  applicable  to  It  we  have 
consulted  witb  advaDtaxe  a  new  work, 
Just  Issued,  on  Roads  and  Streets,  by  El- 
liott, which  Is  quite  commendable. 

It  is  very  rtittlcalt  to  compute  the  dam- 
ages to  which  the  plaintiff  in  her  own 
right  and  as  tutrix  Is  entitled  tor  the  Iobm 
sustained  by  the  death  of  the  husband 
and  father.  When  she  opened  bis  estate, 
she  produced  the  certificate  ol  tbe  coroner 
to  prove  the  death,  and  she  established 
from  it  that  he  was  62  years  of  age.  It 
Is  claimed  that  according  tn  the  life  insur- 
ance time-tables  he  would  probably  have 
lived  12  years  more,  and  it  is  insisted  that 
bis  earnings  during  that  term  would  have 
amounted  to  a  considerable  sum,  and 
that  this  amonnt  at  leastahould  be  recov- 
ered In  this  action.  It  may  bo  and  it  may 
not  be  that  the  party  would  have  lived 
that  time.  He  might  have  died  the  next 
day,  the  next  mouth,  the  next  year,  by 
disease  or  some  accident,  or  some  other 
unforeseen  cause.  His  earnings  were 
small.  Tbe  evidence  In  that  respect  Is  en- 
tirely unsatisfactory  and  unreasonable. 
Tbe  fact  Is  t.hat  be  was  a  wagon  driver 
doing  Jobs;  but  he  had  to  provide  for  a 
stable  and  shed  for  his  horse  and  wagon, 
and  feed  for  the  animal.  He  had  to  supply 
his  own  wants.  If  he  earned  f  1,50  or  92 
a  day  he  could  have  saved  very  little  to 
provide  for  his  wife  and  daughter,  who.  It 
18  to  be  presumed,  owing  to  their  age  and 
condition  in  life,  must  have  been  able  to 
support  themselves  to  some  extent.  It  Is 
extremely  doubtful  that  the  savings  of 
the  poor  man  could  buve  amounted  In  the 
end  to  91,000,  but,  to  avoid  doing  his  rep- 
resentatives an  Injury,  we  will  allow  that 
sum,  thinking  it  ample.  It  is  therefore 
ordered  and  decreed  that  the  verdict  of 
the  Jury  and  the  judgment  thereon  iw  re- 
gards tbe  city  of  New  Orleans  be  quashed 
and  reversed,  and  that  there  be  Judgment 
in  favor  of  the  city,  with  costR  in  both 
courts;  and  it  is  further  ordered  ami  ad- 
judged that  the  verdict  and  Judgment 
thereon  against  the  railroad  company  be 
amended  so  as  to  reduce  the  amount  to 
91,000,  with  interest  as  allowed,  and  costs 


below,  and  that,  thus  ameaded,  said  Jndg 
meat  be  afhrmed,  at  appellee's  costs. 

Rehearing  refosed. 


Abtbdbs  t.  VillerA,  Sheriff,  €t  Ml.  (No. 

10.782.) 

(Supreme  Ooiirt  of  Loulskma.  Awll  18, 1891. 
48  La.  Ann.) 

iK^xmoTiov— RBSTBAimKs  Lavr  o*  ExsoonoN- 
Jdbisdiction. 

1.  The  execatlon  isauod  by  the  court  which 
rendered  the  Judgment  to  enforce  payment  oaonot 
be  arrested  by  any  other  court  at  the  instance  of 
the  defendant  in  the  suit. 

9.  The  latter  must  apply,  in  a  proper  case, 
for  relief,  to  the  court  which  oondemned  him, 
and  eventually  may  seek  redress  either  by  appeal, 
or  by  Invokinif  tae  ampetvlaory  Jurisdiction  of 
the  Boprame  ooort 

8.  The  cMl  district  ooort  for  the  pariah  of 
Orleans  has  no  authority  to  enjoin  the  sherifT  of 
the  criminal  district  coort  for  the  same  parish 
from  executing  a  A.  fa.  issued  on  a  money  Judg- 
ment rendered  by  the  latter  court  in  a  criminal 
prosecution  against  a  surety  on  a  forfeited  ap- 
pearance bond.  The  injunction  granted  inHfnine 
was  properly  dissolved. 
{Syllabm  by  the  Cawrt.) 

Appeal  from  civil  dlatrlct  conrt,  par- 
ish of  Orleans;  Ellis,  Judge. 

H&rry  L.  Edwards,  for  appellant. 

ll)  An  exception  of  want  of  Jurisdiction 
rst/ona  mutertm  does  not  fit  the  case  and 
Is  inapplicable  to  tbe  issue.  The  points 
raised  by  delfendants  could  only  be  urged 
on  an  exception  of  want  of  JurisdictloD 
rutione  personse,  or  of  no  cause  of  action, 
or  upon  the  mei^ts. 

(2)  An  in]  unction  operates  in  pBraoo&m. 
A  criminal  Hberlff  may  be  enjoined  fmm 
doing  a  portiiiular  act  to  tbe  Injury  of  an- 
other, even  tbuugli  he  may  claim  to  be 
acting  under  a  Judgment  of  the  criminal 
court;  and  In  such  a  case  the  Injunctlun 
cannot  be  tortured  Into  being  directed  to 
the  conrt,  when  In  fact  it  is  addredsed  to 
a  person,  and  In  no  sense  a  prohibition 
upon  a  legal  tribunal.    High,  In].  §  44. 

(3)  Courts  of  equity  will  restrain  by  In- 
junction judicial  proceedings  of  courts  of 
law.  both  bf^oreaud  after  Jndgment.  Id. 
§S  44,  67,  60. 

(1)  A  writ  of  prohibition  was  applied 
for  in  No.  10,590  of  the  dcicket  of  this  court 
on  March  6,  IKM).  Your  honors  denied  it, 
and  on  7th  Marah.  1890.  an  Injunction  was 
sued  out  In  the  civil  district  court,  which 
is  the  case  at  bar.  March  6,  1890,  your 
honors  refused  what  we  asked  to  be  done, 
and  now  yoor  honors  Intimate  that  we 
ought  to  have  done  what  you  refusei]  to 
allow  us  to  do  March  6, 1890.  Should,  on 
that  account,  Arthurs  be  held  responalble? 

(2)  The  forfeiture  of  a  recogulsance  or 
bail-bond  for  tbe  nou-appea ranee  of  the 
principal  and  his  ball  on  the  day  of  trial 
dues  not  fix  the  parties  to  It  and  Is  not 
absolute.  It  Is  In  the  nature  of  an  estreat 
at  common  law,  and  forms  only  the  basis 
of  a  civil  action  In  a  civil  court.  State  v. 
Dunbar,  10  La.  101, 102. 

(8)  The  city  of  New  Orleans,  which  Is  the 
true  recognizee  In  such  caseH,  after  the 
state  has  done  Its  part  by  cauoing  the 
bond  to  be  forfeited,  must  sue  upon  It  in 
an  ordinary  action  before  tbe  ordinary 
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tribonals  ot  the  country.  5Rob.fLa.)  257, 
258,  et  fieq. ;  12  La.  42H ;  14  Im.  195 :  5  Boh. 
(La.)  2ljU;  3  Mart.  (N.  S.)  254;  12  La.  528; 
tYetlen  t.  Blenvenu,  41  La.  Ana.  728,  6 
South.  Rep. 

Henry  Rtnsbaw,  Awt.  City  Atty.,  and 
Carieton  Hunt,  City  Atty.,  fur  appellees. 

( 1 }  The  forfeiture  of  a  bond  in  acrimtaal 
case  for  the  appearance  of  the  accuaed  Is 
a  criminal  proceetllng,  and  Is  to  be  tested 
alone,  on  a  question  of  Jurisdiction,  by 
the  cliaracter  of  the  crime  charged  against 
the  accused. 

1 3)  The  cWII  dlfitrlct  court  baa  no  siiper- 
Tisury  or  appellate  JurUdlctluu  over  the 
criminal  district  court  of  the  parish  ol  Or- 
leans. That  power  and  authority  is  vest- 
ed by  the  constitntion  In  the  supreme 
court  alune. 

Bbbui  DEZ.  C.  J.  This  is  an  injanctlon 
salt.  Its  object  Is  to  prevent  the  sberilf  of 
the  criminal  district  court  for  the  parleh 
of  Orleans  from  executinj?,  by  selEure  and 
sale  of  plaintiff's  property,  a  money  Judg- 
ment rendered  by  that  court  against  him 
as  anrety  on  a  forfeited  appearance  bond 
furnished  by  htm.  In  a  case  within  the  Ju- 
risdiction of  said  tribunal.  The  Injunction 
was  sooght  and  obtained  ex  purte  from 
the  dvU  district  court  for  the  parish  of 
Orleans.  The  defense  set  up  by  the  Hberlff 
and  the  city  of  New  Orleans,  as  beneOciary 
ot  the  Judgment,  Is  want  of  Jurisdiction 
ratioae  materia.  The  district  Judge  main* 
tained  the  exception,  dissolved  the  Injunc- 
tion, and  rejected  the  demand.  The  plain- 
tiff appeals.  The  fundamental  allegations 
of  the  plaintiff  are  that  the  HheriR  of  the 
criminal  district  court  has  illegally  seized, 
in  vlulatlun  anil  without  warrant  ot  law, 
and  is  about  to  sell,  the  property  of  peti- 
tioner, to  satisfy  a  pretended  Judgment  ot 
said  court;  that.  If  there  be  any  law  au- 
thorising said  sheriff  so  to  act,  the  same  is 
in  violation  of  the  state  and  federal  constl- 
tntlonp,  which  prohibit  a  citizen  from  be- 
Inic  deprived  of  bis  property  without  due 
process  of  law,  etc.  I'be  present  is  not 
plaintlB's  first  appearance  In  this  court  to 
seek  relief  from  the  Judgment  again  at- 
tacked. Not  long  since,  be  has  tested  by 
appeal  tbe  validity  of  said  Judgment. 
prvHSing,  among  other  defenses,  that  the 
criminal  dlxtrlct  court  which  rendered  it 
had  no  Jnrisdictlon  to  forfeit  the  bond, 
and  that  the  Judgment  to  that  effect  was 
an  absolute  nullity.  This  court,  however, 
held  the  reverse,  and  affirmed  the  Judg- 
ment complained  of.  (State  v.  Coming,  42 
La.  Ann.  417,  7  Bonth.  Rep.  60R.)  the  cor^ 
rectnesB  of  the  ruling  In  that  case  being 
snbseqaently  recognised.  (State  v.  Doyle, 
42  La.  Ann.  640,  7  South.  Rep.  (109.)  The 
unly  question  now  presented  Is  whether 
the  civil  district  conrt  had  Jurlsdictiun  to 
arrest  the  execution  of  the  writ  issued  by 
the  criminal  district  court  aKnInst  the 
plaintiff,  surety  on  the  forfeited  appear- 
ance bond,  to  recover  fi-om  him  the 
amoant  ot  the  Judgment.  However  ap- 
parent may  be  the  competency  of  the  crim- 
loal  district  court  to  renderjudgmentsfor- 
feltlng  appearance  bonds  and  cundemnlug 
sureties  therein  to  pay  tJie  amount  there- 
of and  issuing  writs  to  enforce  payment, it 
Is  nnneceasaiy,  an  plaintllf  would  have  ns 


to  do,  to  express  a  formal  qplnlou  on  the 
subject.  It  would  be  trenching  on  the 
merits,  which  canni^t  be  done,  as  the  soli- 
tary queatiun  involved  relates  to  the  pow- 
er of  the  civil  dlstrlr.t  court  to  enjoin  the 
sheriff,  and  practically  the  criminal  dis- 
trict conrt  itself,  from  executing  the  writ 
tosued  against  the  plaintiff  here.  The  in- 
quiry Is  whether  the  Injunction  can  be  al- 
lowed by  the  civil  district  court.  II  this 
court  has  no  Jurlsdictiun  to  grant  it,  the 
cause  alleged  for  It  cannot  be  inquired  In- 
to, while,  if  It  has,  the  result  Is  the  same, 
as  those  merits  do  not  come  up  here  on  an 
exception  of  no  cause  of  action,  none  hav- 
ing been  filed  and  acted  upua.  Luokliiu, 
therefore,  Into  tbe  question  ot  Jurisdlctiou, 
we  find  that  the  law,  for  the  purpose  ot 
avoiding  conflicts  ot  courts,  of  securing 
public  order  and  an  harmonious  adminis- 
tration of  Justice,  has,  clearly,  positively 
provided  on  the  subject.  It  says  in  em- 
phatic terms  that  the  execution  of  a  Judg- 
ment belongs  to  tbe  court  by  which  the 
cause  has  been  tried,  (Code  Prac.  art.  617,  > 
and  that  it  Is  for  the  court  which  has  ren- 
dered the  Judgment  to  take  cognisance  of 
the  manner  of  its  execution,  (Code  Prac. 
art.  629.)  It  has  therefore  become  a  prln- 
cipledeeplylmbedded  In  Jurisprudence  that 
the  execution  of  a  Judgment  can  beenjoined 
by  no  other  court  than  that  from  which 
the  writ  issued.  Lawes  v.  Chlnn.  4  Mart. 
(N.  8.)  390;  Hobgood  v.  Brown, 2  La.  Ann- 
823;  Galbraith  v.  Snyder,  Id.  402;  Police 
Jury  V.  Mlciiel,  4  La.  Ann.  84;  Copley  v. 
Edwards.  6  La.  Ann.  Oto;  Donnell  v.  Pnr- 
rott,  18  La.  Ann.  258;  Coleman  v.  Drown, 
16  La.  Ann.  110;  Dufossat  v.Bei-ens.lS  La. 
Ann.  :tS9:  State  v.  Judge,  89  La.  Ann.  97.  1 
South.  Rpp.  281 ;  State  V.  Lazarus,  89  Ija. 
Ann.  182. 1  South.  Rep.  861 ;  State  v.  J  ndge, 
40  La.  Ann.  2, 8  South.  Rep.  400.  No  doubt 
there  exist  exceptional  cases  in  which  an 
Injunction  may  be  granted  by  a  court  not 
that  which  rendered  tbe  Judgtnent  about 
to  be  expcutrd  ;  but  In  none  of  thoHC  cases 
has  the  defendant  In  the  wait  ever  been  rec- 
ognized to  bai'e  the  right  to  claim  such  re- 
lief from  a  forum  which  was  not  that 
which  exercised  Jurisdiction  over  him  and 
condemned  him.  He  cannot  be  sentenced 
by  one  Jurisdiction,  and  be  absolved  by 
auother.  It  Is  useless  to  enumerate  those 
exceptional  cases.  It  Is  enough  to  observe 
that  Injunctions,  In  such  InstanccH,  have 
been  allowed,  as  a  rule,  only  to  third  par- 
ties, not  connected  with  the  suit,  and  re- 
siding w*ltbin  the  jurisdiction  of  the  sister 
conrt  Issuing  tbe  process.  It  Is  upon  that 
principle,  as  well  as  under  the  provisions 
of  article  60?  ot  the  Code  of  Practice,  that 
repeated  adjudications  have  settlefl  that 
the  nullity  of  a  Judgment  must  be  remand- 
ed exclusively  to  the  court  which  rendered 
It.  Harty  v.  H arty,  8  Marc.  (N.  S.)  520; 
McConibs  V.  Dunbar,  1  La.  21 ;  Clark  v. 
Christine.  12  La.  895;  Graham  v.  Gibson, 
14  La.  150;  Darse  v,  L^anmont,  5  Rob. 
lLa.i284;  Rhodes  v.  Bank,  7  Rob.  (La.) 
68;  David  v.  Cabonret.  1  La.  Ann.  171; 
Galbraith  v.  Snyder,  2  La.  Ann.  492; 
Hayes  v.  Hayes,  30  Ija.  Ann.  642;  Succes- 
sion of  Gorrlsson.  15  La.  Ann.  27;  Claik  v. 
Hebert.  Id.  279:  Inanrauce  Co.  v.  De 
Blaiic,  31  La.  Ann.  100.  Practically,  for 
the  purpose  of  tbe  present  controversy,  It- 
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la  immaterial,  whether  the  criminal  district 
court  hud  or  not  jnrisdlctlon  to  render  the 
Jadgment  of  forfeiture  and  to  enforce  Its 
execution.  If  It  bad  JariBdlctlun,  surely 
the  execution  of  the  writ  could  not  have 
been  arrested  by  the  cItU  district  court, 
which  has  a  civil  lurladictiun  only,  wblch 
Is  rested  with  no  superrlsury  control  over 
the  criminal  district  court,  that  rendered 
the  judgment,  and  which  therefore  had  no 
right  to  interpose  its  authority.  State  v. 
Judge,  Sd  La.  Ann.  13^,  1  South.  Bep.  437. 
If  thecrlmlnal  district  court  has  nojurisdlc- 
tlun,  the  complainant  should  have  applied 
to  It  for  redress,  and.  If  he  was  entitled  to 
relief  and  the  same  was  denied  him,  he 
could  nothavebeen  left  wlthoutaremedy. 
He  could  have  obtained  such  either  by  ap- 
pealing, or.  in  case  u(  urgency,  by  Invok- 
inj?  auch  conservatory  measures  as  this 
court,  under  the  constitution,  art.  90, 
cuald  allow.  It  must  be  confeexed,  how- 
ever, that  It  cannot  be  perceived  how, 
after  the  ruling  In  42  La.  Ann.  417.7  South. 
Bep.  6tt8,  maintaining  the  Jurisdiction  of 
the  criminal  district  court  In  the  very  liti- 
gation, the  tenacious  plaintiff  can  do  oth- 
erwise now  than  to  submit  to  ItM  conse* 
qaences.  It  follows  from  those  consider- 
ations that  the  criminal  district  court  has 
the  exclusive  power  of  arresting  Its  own 
process,  and  that  the  civil  district  court, 
In  attempting  to  do  so,  has  exceeded  the 
bounds  of  its  authority,  but  has  correct- 
ly ruled  In  subsequently  dlssfilring  the  In- 
junction which  it  had  Issued.  The  fol- 
lowing authorities  have  a  bearing  on  the 
question  at  stake,  and  assist  In  Its  solu- 
tion: Const. arts.  130,140;  Code Prac. arts. 
13U,  877,  617;  Bev.  ISt.  H  1082,  1034;  Act 
141  of  18<<8,  amending  the  last  section; 
State  V.  Judge.  39  La.  Ann.  183, 1  South. 
Rep.  487.  Judgment  affirmed. 


Statb  t.  Carter.  (No.  280.) 

{Supreme  Court  of  LovMana.  Oct  2S,  UBOi 
Ls.  Ann.) 

Ikdictmbhts  —  Amikdmrnt  —  Uattbus  or  D>- 

BCRIPTIO^. 

Rev.  St.  La.  1 1047,  provides  tbat  the  court 
may  order  an  iodictment  to  be  amended  as  to  "the 
name  or  description  of  any  matter  or  thins:  what- 
soever  therein  named  or  described,"  If  It  shall 
consider  that  such  variance  will  not  prejodloe 
the  defendant,  field,  thatanindiotmentcharfring 
the  larceny  ci  **oiie  lot  of  clothing,  valued  at  one 
dollar  and  tUty  cents, "  may  be  amended  bo  as  to 
read,  "one  lot  of  olothlngf  oonsiatiiig  of  one  pair 
of  woolen  pantaloons  and  one  plaited  boeom 
shirt." 

Appeal  from  district  court,  parish  mt 
Orant;  W.  F.  Blackuak  and  A.  V.  Coco, 
Judges. 

M.  K  Macbeoy  lor  appellant.  J,  fi. 
JSbepberd,  fur  the  State. 

Bbradx,  J.  The  accused  Is  charged 
with  having  committed  larceny  of  one  lot 
of  clothing,  valued  Bt  $1.50.  He  was  in- 
dicted at  the  November  term  of  the  court 
in  1S8S,  and  uu  the  23o  day  of  September, 
1890.  he  moved  to  quash  the  Indictment, 
on  theground  thatlt^does  nut  describe 
the  (iroperty  adjudged  to  have  been  stolen 
Inasufilcient  manner."  The  court  main- 
tained the  motion.  In  so  far  aa  to  declare 


tb9  description  of  the  property  therein 

charged  to  have  been  stolen  lusuflBdentt 
and  ordered  tbat  the  state  be  permitted 
to  amend  said  indictment  in  such  a  way 
as  to  make  the  description  certain.  Tbe 
court's  order  was  complied  with,  and  the 
indictment  was  amended  so  as  to  read: 
"  One  ( 1 )  lot  of  clothing,  consisting  of  one 
pair  of  woolen  pantaloons  and  one  plait- 
ed bosom  shirt."  When  the  amendment 
was  made  tbe  court  offered  to  grant  the 
accused  more  time  to  prepare  bis  defenee. 
He  declined,  and  expressed  his  readiness  to 
go  to  trial.  In  due  time  the  defendant  ex- 
cepted to  the  ruling  amending  the  Indict- 
ment, claiming  that  the  allegation  was 
one  of  substance,  and  that  for  that  reason 
the  amendment  was  notpoaslble.  The  ae- 
nnsed  also  presented  a  motion  In  arrest  of 
Judgment,  and  alleged  tnat,  as  the  Indict- 
ment charged  the  crime  to  have  been  com- 
mitted on  the  15th  of  October.  IKSM,  and  the 
amendment  was  filed  on  the  25th  day  of 
September,  1890,  tbe  offense  was  prescribed 
and  the  prosecution  was  barred.  The  ac- 
cused was  Indicted  fur  iarcmy  of  a  partic- 
ular lot  of  clothing.  The  lot  Included  the 
wearing  apparel,  which  was  afterwards 
described  with  sufHclent  certainty.  The 
name  of  each  article  was  by  the  amend- 
ment Inserted  in  tbe  indictment.  Section 
1047,  Rev.  St.,  covers  the  amendment  in 
tbe  case  at  bar,  "The  name  or  descrip- 
tion nf  any  matter  or  thing  wbntso- 
ev«T  therein  named  or  described "  can  be 
amended.  The  amendment  was  one  of 
scription.  It  did  not  change  the  descrip- 
tion or  substitute  the  description  of  other 
property,  but  added  to  the  designation  of 
the  articled  alleged  to  have  been  stolen, 
and  thereby  gave  to  the  accused  a  better 
opportunity  to  meet  ttie  charge.  The 
am«adment  was  timely  made,  and  was 
possible  nnder  a  special  permissive  stat- 
ute. In  the  case  of  State  v.  Juhnson,  29 
La.  Ann.  718,  the  charge  was  one  of  lar- 
ceny** of  an  animal  of  the  "cow  kind." 
The  accused  was  convicted.  Having  ap- 
pealed, after  hearing,  the  case  was  rtv 
manded  because  of  an  error  in  the  exami- 
nation of  a  witness,  but  the  accused  was 
held  to  answer  the  Indictment  and  to  be 
tried.  We  quote  at  some  length  from  the 
decision,  as  the  objections  are  suggestive, 
and  we  hope  by  reproducing  them  that 
they  will  serve  to  stimulate  to  greater  at- 
tention In  pleading:  "The  third  ground  of 
error  Is  that  the  Information  Is  bad  for 
not  specifying  the  particular  animal  of 
the  cow  kind  charged  to  have  bem  stolen. 
It  Is  certainly  very  loose  pleading  to 
charge  simply  tbe  larceny  of  an  animal  ckI 
tbe  cow  kind,  and  Is  too  uncertain  to  be 
encouraged.  This  was,  however,  one  of 
the  things  which,  under  section  1047  of  tbe 
Revised  Statutes,  the  court  might  have 
permitted  to  be  amended;  It  being,  in  (be 
language  of  tlie  statnte,  *the  name  or  de- 
ecriptlouofa  thing  named  or  described* 
in  the  Information.  However,  we  are  nut 
disposed  to  encourage  so  loose  pleadings. 
We  are  not  prepared  to  arrest  the  Judg- 
ment for  a  matter  which  might  have  been 
and  may  yet,  nnder  leave  of  the  court,  be 
amended.  It  may  be  as  well,  however,  to 
remark  that  this  Information  Is  loosely 
drawn,  and  we  recommend,  in  the  pabUe 
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iDterest.  more  careful  pleadlngB  in  Boch 
mutters  In  future. "  Tbe  ameudment  held 
pfMttlUe  in  tbe  quoted  case,  and  which 
only  beeaoae  of  Its  powtbllllgr  d^ated  the 
motion  In  arrent  of  Judgment,  was,  like 
tbe  one  In  tbe  Instant  case,  a  matter  of 
deenriptloa,  wttb  tbis  difference;  that  In 
tlie  latter  tbe  amendment  was  actually 
made  before  tilaL 

Tbe  opinion  expreesed  with  reference  to 
the  amendment  disposes  ol  the  motion  In 
arreet  of  Judgment.  Tb^  statute  of  repose 
operates  as  a  shield  only  in  cases  falling 
cleariy  within  its  limits.  Tbe  Indlctmeot, 
as  orl^nally  filed,  has  for  effect  only  the 
defect  of  that  plea.  The  plea  of  prescrip- 
tion to  overruled,  J  ndsment  afHrmed. 


Elttok  Land  Co.  v.  Bikminohau  Wabb> 
Botns  ft  Eletatob  Co. 

(SupmaCimn^Mabama.  Uiy  1,1891.) 

OoavomATioim—  StooKBOLDCES— Lzabiutt  to 
Cbbditoba. 
DefendantB  orfiaQiiad  a  oorpcration  with  a 
capital  Btoek  of  noO.OOO,  and  rabsoribsd  for  the 
whole  amoont.  In  payment  of  their  aabsoription 
th^  transfeffted  to  tlis  oonwaw,  without  aotoal 
frand,  a  bond  for  title  tor  land,  ior  which  they 
had  paid  001795,000.  For  the  balance  of  the  pur- 
tbaan  money  (abimt  950,000)  the  company  execut- 
ed Iti  notes.  The  luid  was  worth  no  more  than 
was  paid  tor  it  Held  that,  under  Const.  Ala. 
arL  14,  S  6,  prohibiting  the  iasae  of  stock  ezoept 
tor  money  or  proper^  actually  reoeived,  and 
Code  Ala  isn,  |  IW,  reqalrlng  aU  stock  sab- 
scalptkms  to  be  paid  in  money,  or  in  labor  or 
property  at  its  mcHiey  valne,  defendants  are  lia- 
ble to  credltom  of  the  otffporatlon  to  the  extent 
of  the  dlfferenoe  between  the  value  of  the  prop* 
crty  and  tbe  amoont  of  their  subscription. 

Appeal  from  chancery  court.  Jefferson 
county;  Thomas  Cubbs,  chancellor. 

Alex.  T.  London,  for  appellant.  Q»r- 
rett  A  Uadorwood,  for  appellee. 

Walkkh,  J.  The  bin  waa  filed  by  tbe 
Elyton  Land  Company  as  a  judtiment 
creditor  of  the  Birmlngliam  Warehouse  & 
Elerator  Company,  a  corporation,  and  Us 
purpose  is  to  secure  the  payment  of  the 
jQdj^ment  by  tbe  enforcement  of  tbe  al- 
leged nnsatlsfied  liability  of  tbe  Individual 
defendants  as  original  snbecribenr  to  the 
stuck  of  the  defendant  corporation.  It  is 
averred  that  said  Individual  defendants 
pretend  that  they  have  discharged  and 
satisfied  their  liability  as  such  subscribers, 
but  it  la  alleged  that  the  transaction 
whereby  It  was  atteuipted  to  discharge 
that  liability  ht  merely  colorable,  and  Is 
void  as  against  the  creditors  of  said  cor> 
I>oratlon,  and  that  said  sntwcrlbers  ars 
liable  to  pay  In  money  tbe  amount  of  their 
said  subscriptinns,  or  so  much  thereof  as 
Is  necessary  to  satisfy  said  Judgment. 
The  following  is  the  substance  cl  tbe  case 
stated  by  the  bill: 

On  the  9th  day  of  March,  1887,  tbe  Ely- 
ton  Land  Company  executed  and  delivered 
to  defendant  J.  A.  Tan  Hoose,  as  trustee 
for  the  BlrmlDgbam  Warehouse  &.  Ele- 
vator Company,  a  corporation  then  in 
process  of  organisation,  its  bond  of  title 
for  two  blocks  of  land  near  the  city  of  Bir- 
Rtintcbam,  to  be  paid  for  at  the  price  of 
;^,000.  Said  Van  Hoose  paid  to  the  Ely- 
tun  Land  Company  f5,000  on  tbe  execu- 
v.9so.no.4— 9 
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tlon  and  delivery  of  the  bond  for  tlUe,  by 
the  twma  ut  wtalcb  It  was  provided  that 
he  was  to  ezecote  a  translSr  and  convey* 
anee  of  his  rlKtata  and  Interests  thereunder 
to  the  Birmingham  War^ouse  Sc.  Eleva- 
tor Company,  upon  Its  organisation,  and 
that  that  company  should  make  Its  nine 
notes  for  the  balance  of  the  purchase 
money  to  the  Ely  ton  Land  Company,  said 
notes  to  be  eachfor$6.S3&.8S,  bearing  later- 
est  from  Augiwt  SO,  1886,  payable,  respsQib- 
Ively,  at  1,  3,8,4,  6,6,  7.8,  and  9  yeats 
from  that  date.  On  tbe  19th  day  ol  Feb- 
ruary, 1S87,  said  Tan  Hooue  and  tbe  other 
individual  defendants  Johnston,  Save, 
and  UcLester  filed  tbeir  petition  In  tbe 
office  of  the  probate  Jndge  of  Jefferson 
county  for  the  organisation  as  a  corpora* 
tlon  of  the  Birmingham  Warehouse  &  Ele* 
vator  Company,  the  capita  stock  of 
which  was  to  be  fixed  at  f 250,000,  to  be 
divided  Into  2,500  shares  of  f  }00  each.  On 
tbe  same  day  a  commission  was  Issued  to 
said  Van  Uoose,  Johnston,  Sage,  and  Mc- 
Lester,  constituting  them  a  board  of  cor- 
porators, and  authorising  them  to  open 
books  of  subscription  to.  tbe  eapltaJ  stock 
ol  the  proposed  corporation.  On  the  lltb 
day  of  March,  lbH7,  said  board  of  corpora- 
tors, over  their  signatures,  reported  and 
certified  to  said  probate  Jmlge  that  on  the 
9tb  day  of  March,  1M87,  they  had  opened 
books  of  subscription  to  the  stock  of  said 
proposed  corporation,  and  that  they  had 
each  subscribed  for500  shares,  "subscribed 
tbrongh  James  A.  Tan  Hoose,  trustee  for 
.the  subscribers,  and  payable  In  iieal  prop* 
erty  near  the  city  of  ^mtaigbam,  *  • 
of  the  money  value  stated  in  said  snb- 
scriptlon  of  two  hundred  and  fifty  thou- 
sand one  hundred  and  tblrty-three  dollars 
and  thirty-three  cents,  subject  to  tbe  un- 

Eaid  purchase  money  due  to  the  Elyton 
iBud  Company,  amounting  to  fifty  thous* 
and  one  hundred  and  ihlrty-thres  dollars 
and  tblrty-three  cents,  the  payment  ol 
which  Is  to  be  essumed  by  said  company, 
said  lands  being  fully  described  In  the 
bond  lor  titles  of  the  Elyton  Land  Com- 
pany to  said  Jam?s  A.  Tan  Hoose,  trus- 
tee, dated  March  9,  lSft7,  which  said  trus- 
tee Is  to  eunv^  to  said  eompaoy  lu  pay- 
ment of  said  two  ttaousand  shares  ol 
stock,"  and  Tan  Hoose,  .Tohnston.  and 
McLestereacb  subscribed  lor  one.  share, 
payable  in  money.  Said  corporators  fur- 
ther rep.orted  that  on  the  organisation  of 
said  company  said  Van  Huoee,  Johnston, 
Sage,  and  McLester  were  present,  and 
each  represented  in  person  &01  shares  In 
stfick;  that  each  of  said  persons  was 
elected  a  director  of  said  corporation,  and 
that  the  board  of  directors  elected  Tan 
Hoose  as  president  and  MeLe«teras  treas- 
urer and  secretary  of  the  corporation.  It 
was  Inrtber  reported  and  certified  by  the 
corporators  that  on  the  lOth  day  ol 
March,  18S7.  after  the  organization  of  said 
company,  all  the  capital  stock  tbereot 
payable  in  money  was  paid  to  tbe  treaa* 
urer,  and  all  the  property  subscribed  was 
delivered  to  hlni.  The  subscriptions  were 
made  as  reported, end  certlflod  by  the  cor- 
porators. It  was  not  truest  the  time  of 
the  filing  of  tbe  bill,  or  when  tbe  subscrlp- 
tions  were  made  and  reported,  that  said 
laud  was  of  the  money  value  of  9200,000. 
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Tbe  price  named  In  said  bond  tor  title— 
f68,000— was  at  the  time  of  iaid  snbacrlp- 
tloDB  the  fnll  money  ralue  ot  said  land 
when  sold  on  long  credit.  Said  Tan 
Hoose,  Johnston,  Sa^  and  McLester  well 
knew  that  said  land  was  not  worth,  our 
w*as  U  of  the  money  value  of,  t200,U()0,  or 
anything  near  that  sum.  After  said  sub- 
scrtptfunti  were  made,  and  after  said 
Birmingham  War^liouse  A  Elevator  Com- 
pany was  organised,  said  Tan  Hoose  In- 
dorsed to  it  said  bond  for  -title,  and  said 
company  executed  Its  nine  promissory 
notes,  as  by  the  terms  of  the  bond  (or  tltie 
it  was  provided  it  should  do;  and  said 
Van  Hoose,  Johnston,  Sage,  and  McLester 
now  claim  that  the  assignment  of  said 
bond  waH  a  discharge  and  satisfaction  of 
said  subscription  of  9200,000,  which  has 
not  been  otherwlae  paid.  It  Is  this  trans- 
action which  tlie  bill  allies  is  merely 
colorable  and  is  void  as  ngainst  the  cred- 
itors of  nald  corporation.  Only  f5,000  has 
been  paid  on  account  of  said  purchase 
money.  The  Elyton  Land  Company  has 
recovered  Judgment  against  said  Birming- 
ham WareboDse  A  Elevator  Company  on 
two  of  said  notes.  That  Jodgmeut  re- 
mains ansatisfled,  and  said  corporation 
has  no  property  nut  of  wblcb  it  could  be 
satlsfled  by  execution. 

Each  of  the  Individual  defendants  de- 
murred, to  the  bill  upon  the  following, 
among  otber,  grounds:  (1)  That  the  bill 
on  its  face  ahows  that  the  complainant 
has  no  rlgbt  to  tbe  relM  therein  prayed 
because  It  shows  that  this  defendant  owes, 
nothing  to  the  Birmingham  Warhonse  & 
Elevator  Company,  either  In  unpaid  sub- 
scriptions for  stock  or  otherwise;  (2)  be- 
cause said  bill  alleges  no  facte  which  ren- 
der this  defendant  liable  personally  In  any 
way  for  the  alleged  debt  mentioned  therein 
as  due  from  said  Birmingham  Warehouse 
A  Elevator  Company  to  the  complainant; 
and  (8)  because  said  bill  shows  that  this 
defendant  subscribed  for  stock  In  said  Bir- 
mingham Warehoused  ElevatorCompany, 
payable  in  property,  at  a  valuation  men- 
tioned In  said  subscription,  which  proper- 
ty has  been  delivered  and  received  in  full 
payment  for  said  stock ;  and  said  bill  falls 
to  show  that  said  property  was  over- 
valued unreasonably.  Intentionally,  and 
fraudulently,  or  that  the  defendant  has 
made  a  profit  from  the  stock  so  subscribed 
and  taken  by  blm.  A  decree  was  ren- 
dered BUBtalnIng  tbe  demorrera  as  to  tbe 
grounds  here  mentioned.  Tbe  appeal  la 
from  that  decree. 

On  tbe  averments  of  the  bill  tt  !s  to  be 
taken  as  true  that  the  property  which 
was  received  by  the  corporation  as  full 
payment  of  the  stock  subscription  was 
worth  only  $5,000,  the  amount  which  had 
been  paid  nn  the  boud  for  title.  It  fol- 
lows that  the  decree  ot  the  chancery  court 
InroIveH  the  assertion  of  the  validity  aa 
against  the  creditors  of  tbe  corporation 
of  the  payment  of  a  stock  subscription  ot 
9200,000  by  the  transfer  to  the  corporation 
of  property  worth  only  95.000.  In  revlew- 
*ng  this  determination  regard  Is  to  be  had 
to  certain  constltatlocnl  and  statutory 
provisions  which  are  to  be  construed  and 
applied  In  the  light  of  settled  principles 
governing  the  relations  of  stockholders  to 


tbe  corporation  of  which  they  are  members, 
and  to  the  creditors  thereof.  By  the  con- 
stitution of  1876  It  was  provided  that  "no 
corporation  shall  Issue  stock  or  bonda,  ex- 
cept for  money,  labor  done,  or  money  or 
property  actually  received;  and  all  ficti- 
tious increase  of  stock  or  Indebtedness 
shall  be  void;"  and  thafdaes  from  pri- 
vate corporations  sbal)  be  secured  bysucb 
means  as  may  be  prescribed  by  law,  but 
Id  no  case  aball  any  stockholder  be  Indi- 
vidually liable  otherwise  than  for  the  un- 
paid Rtuck  owned  by  him  or  her.  Sections 
6,  8,  art.  14,  of  the  constitution.  Prior  to 
the  adoption  of  the  prenent  constitution 
each  stockholder  in  any  corporation  was 
liable  to  the  amount  of  stock  held  or 
owned  by  him, the  law  Imposing  allablUty 
not  only  to  the  extent  that  the  stock  was 
unpaid,  bat  tor  an  additional  sam  equal 
to  tbe  amount  of  snch  stock.  Section  8, 
art.  13,  of  tbe  constitution  of  1868;  section 
17«0,  Rev.  Code  im;  Mcl>onneU  v.  Insur- 
ance Co.  85  Ala.  401,  5  South.  Kep.  120. 
Before  the  creation  of  tbis  additional  lia- 
bility the  stock  and  other  property  ol 
a  private  corporation  was  regarded 
and  treated  In  a  court  of  equity  as  a 
trust  fund  for  the  payment  ot  the  debts 
of  the  corporation,  and  In  tbe  event  o( 
tbe  insolvency  ot  tbe  corporation  un- 
paid stock  subscriptions  could  be  con- 
demned for  the  satisfaction  of  the  credit- 
ors; and  said  additional  liability  was  a 
mere  Increase  of  the  security  for  the  pay- 
ment ot  the  corporate  debt.  Smith  t. 
Huckabee,  R8  Ala.  191.  While  corporate 
creditors  were  secured  by  tbis  special  lia- 
bility existing  in  their  favor  there  was  no 
direct  constitutional  or  general  statutory 
prohibition  against  the  abuse  of  corpo- 
rate powers  by  tbe  issue  of  stock  not  In 
good  faith  representing  the  valae  of  mon- 
ey, service,  or  property  actually  contrib* 
ated  to  the  corporate  enterprise;  and  the 
general  Incorporation  law  then  In  force 
contained  no  requirements  as  to  the  mode 
of  snbE'crlblng  fur  stock,  or  as  to  bow  the 
subscription  liability  should  t>e  sattafled. 
Chapters  &,  4,  tit.  2.  pt.  2.  Code  1867.  The 
dangers  to  which  corporate  creditors 
were  exposed  by  the  absence  of  sucn  regu- 
lations were  obviated  by  the  provisions 
for  said  additional  liability.  When  those 
provisions  were  repealed  by  tbe  constitu- 
tion of  1S7B  there  was  an  obvious  necessity 
of  providing  that  tbe  trust  fund,  the  re- 
maining security  fur  corporate  creditors, 
should  exist  as  a  thing  of  substance,  and 
that  the  liability  for  unpaid  stock  should 
not  be  merely  Illusory.  This  necemtty  was 
not  overlooked.  Tbe  former  legislative 
policy  ot  securing  corporate  creditors  by 
making  tbe  stockholders  liable  to  them  in 
amounts  over  and  above  what  they  con  Id 
becallefl  upon  to  pay  on  tbeir  stock  sub- 
scrlplions  gave  place  to  a  new  policy,  the 
aim  of  which  was  to  afford  proper  security 
to  persons  dealing  with  corporations  by 
prohibiting  the  Issue  of  stock  except  for 
value  received  by  the  corporation,  and  by 
providing  definite  regulations  tor  the  pay- 
ment ot  stock  snbHcrlptlons  In  money,  or 
in  labor  or  property  at  its  money  value. 
This  new  policy  la  evidenced  generally 
by  section  0,  art.  14,  of  the  constitution, 
quoted  above,  and  particularly  as  toman- 
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ofActurloK,  minioR.  Immigration,  and  In- 
dufitrial  baslnesB  corpurationB,  by  section 
]8U5uf  the  Code  of  1876,  wblcli  provides  that 
"  all  sabscrlptiona  to  the  capital  stock  of 
any  company  urjcanized  or  proposed  to  be 
orKanlzod  under  the  proTlalonii  of  this  ar- 
ticle shall  be  made  payable  In  money,  or 
In  labor  or  property  at  its  money  valae, 
tu  be  named  lii  the  list  o(  subscription; 
and  In  case  of  a  failure  to  perform  the  la- 
bor, or  deliver  the  property,  according  to 
the  terms  of  the  subscription,  the  money 
valae  thereof  as  named  in  the  list  of  sub- 
Bcilptlon  shall  be  paid  by  thesubscrlbers." 
These  enactments  are  not  for  the  benefit 
of  corporate  creditors  alone.  The  policy 
evidenced  thereby  bears  upon  the  rela- 
tions of  corporations  to  the  public  and 
upon  the  relations  of  stockholders  to  each 
other*  to  the  corporation,  and  to  its  cred- 
itors. 

This  court  has  not  heretofore  had  occa- 
sion tu  paas  upon  the  qaestlon  as  to  the 
effect  of  theee  proTlslons  up»n  the  rights 
of  corporate  creditors.  The  effective  oper* 
ation  of  the  constitutional  provision  In 
other  connections  has  been  recognized  Id 
several  cases.  In  Fltzpatrlck  v.  Publlah- 
iUfs  Co..  88  Ala.  604,  2  South.  Rep.  727.  it 
waa  held,  at  the  instahce  of  an  obJeetiuK 
stockholder,  that  under  the  cnnatltutional 
and  statutory  provisions  a  curporation 
with  a  paid-up  capital  of  f 10,000  has  no 
authority  to  double  Its  capital  stuck  and 
dlHtribnte  the  new  stock  among  its  stock- 
boldem  as  a  stock  dividend,  on  the  mere 
statement  that  Its  capital  stock** has  been 
invested  in  property  which  has  mure  than 
doubled  In  value,  and  is  now  worth  twen- 
ty thousand  dollars  over  and  above  all 
liabilities;"  and  an  Injunction  was  issued 
to  restrain  and  enjoin  the  corporation 
from  carrying  into  effect  a  resolution 
wbicli  had  been  adopted  by  the  stock- 
boldmfor  the  Issue  and  distribution  of 
sach  new  stock.  In  thecourseofthe  opin- 
ion It  was  said:  **Liet  us  not.  by  timid  In- 
terpretation. Impair  the  strength  of  this 
bulwark,  erected  by  our  constitution 
makers  against  the  frauds  wlileh  have 
become  the  reproach  ol  the  age  wellve  in." 
In  Williams  v.  Evans.  S7  Ala.  725,  6  South. 
Bep.  702.  it  was  held  that  relief  could  not 
be  jcranted  on  an  exftintnry  contract  to 
pay  tor  the  transfer  of  a  subscriber's  right 
under  a  stock  subscription  whereby  it  was 
provif^ed  that  the  corporation  to  be 
formed  should  issue  "fire  dollars  of  stock 
for  one  dollar  of  subscription. "  Thsstuck 
bad  not  been  Issued  when  the  contract  In 
suit  was  made.  Thecoart  said:  "A  con- 
tract which  contemplates  the  violation  of 
a  statute  or  a  constitution  as  a  mode  of 
executing  such  contract.  Is  Illegal  and 
void.  •  *  *  One  of  the  purposes  of  this 
claaee  of  the  constitution  was  to  protect 
the  public,  as  well  asstockholdem,  against 
spnrluus  and  worthless  stuck  by  the  pro- 
cess of  watering:  in  other  words,  from 
fraadnlently  issnlngand  putting  on  the 
market  flctltlous  corporate  stock,  which 
Is  based  on  nothing  valuable  as  a  consid- 
eration for  Its  issue.  It  is  greatly  to  the 
Interest  of  ttie  public  that  the  pulicy  of 
this  provision  should  be  enforced. "  In 
Parson  v.  Joseph,  decided  duringthe  pres- 
ent term,  and  reported  in  8  South.  Rep.  T^, 
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the  bill,  to  which  a  demurrer  waa  over- 
ruled, was  filed  by  a  stockholder  to  secure 
the  cancellation  of  certain  certificates  of 
stock  issued  to  another  stockholder,  on 
the  ground  that  the  stock  so  Issued  was 
fictitious,  and  that  its  Issue  was  In  viola- 
tion of  the  constitution  and  the  statute 
law  of  the  state.  It  was  alleged  that  cer- 
tain stock  was  paid  for  in  full  by  convey- 
ing to  the  company  S9  acres  of  land  at  un 
agreed  price  and  valuation  of  91S7  per 
acre,  when  the  land  was  not  worth  more 
than  f25  per  acre;  that  afterwards  the 
capital  stock  of  thecompany  was  doubled, 
and  without  further  conslderatlun  than 
the  39  acres  of  land  the  amount  of  stock 
issued  therefor  waa  doubled.  The  con- 
tention was  in  regard  to  this  latter  issue 
of  utock.  It  was  aUeged  that  the  exces- 
sive valuation  of  the  land  was  made  know- 
ingly, willfaily,  and  with  the  fraudulent 
Intent  of  Having  the  fictitious  stock  In 
question  Issued  In  violation  of  law.  On 
these  averments  it  waa  held  that  tbestock 
in  question  was  Issued  iu  violation  of  sec- 
tion 1662  of  theCode  of  I8tj6.and  of  section 
6.  art.  14.  of  the  constitution.  It  la  to  tw 
observed  that  the  respective  requlrpmente 
of  section  1805  of  the  Code  ol  1876  and  sec- 
tion 1662  ol  the  Code  of  1886,  as  to  how 
stock  subscriptions  shall  be  payable,  differ 
in  this:  that  the  former  requires  the  aub- 
scriptions  to  be  made  payable  in  money, 
or  In  labor  cirproperty  at  its  money  value, 
to  be  named  In  the  list  of  subscription; 
while  the  latter  provides  thatall  subscrip- 
tions mnst  be  payable  In  money;  bnt  the 
comml8BioDer»  may  receive  subscriptions 
payable  in  money,  the  subscriber  having 
the  privilege  of  discharging  the  same  by 
the  rendition  of  stipulated  necessary 
services,  or  the  performance  of  stipulated 
necessary  labor  for  the  corporation,  at 
the  reasonable  value  of  such  Mrvlces  or 
labor,  or  In  property  at  the  reasonable 
value  thereof.  It  does  not  seem,  however, 
that  the  variations  In  the  terms  of  these 
two  statutes  are  such  that  tbefact  that 
the  stock  subscription  was  made  under 
the  one  or  the  other  of  them  would  make 
any  substantial  dlflerence  in  the  right  of 
a  stockholder  to  object  to  the  laaue  of 
other  stock  representing  property  received 
by  the  corporation  at  an  excessive  and 
fraudulent  overvaluation.  In  the  case 
last  cited  it  was  suggested  that  stock- 
holders who  knowingly  and  tnteotionally 
have  subscribed  and  paid  for  stock  with 
property  upon  a  fictitious  valuation  are 
liable  to  creditors  as  stockholders  who 
have  not  paid  up  In  full  for  their  stock; 
but  the  question  of  such  liability  was  not 
presented  In  that  case.  In  Tutwiler  v. 
Land  Co..  89  Ala.  391,  7  South.  Rep.  3%, 
several  questions  that  might  arise  from 
the  Issue  of  stock  for  property  taken  at  a 
palpably  excessive  valaatlon  were  stated, 
but  not  decided.  It  Is  plain  from  this  re- 
view of  the  decisions  that  the  constitu- 
tional and  statutory  provisions  in  ques- 
tion aretreated  as  effectoal  to  prevent  the 
courts  from  lending  their  aid  for  the  en- 
forcement of  any  contract  or  obligation 
the  execution  of  which  Involves  a  disre- 
gard of  those  regiilatlona,  and  that,  ao 
far  as  they  are  appropriate  for  the  protec- 
tion of  stockholders  from  Improper  dis- 
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erfmlnatloDB  In  accepting  payniente  for 
stock,  those  resrulationii  areucci>rded  nneh 
eltect  and  operation  to  fully  accompHsh 
this  pnrpuBO  of  their  enactment.  It  can- 
not be  doabted  that  the  protection  ot  the 
Interests  of  corporate  creditors  Is  as  much 
within  the  aim  and  policy  of  those  regala- 
tloDB  us  were  theobjects  In  behalf  ot  wblcfa 
they  have  been  aocceflsfolly  InTuked  In 
this  court. 

In  conslderlDjp  the  claim  of  corporate 
eredlturs  to  hold  the  stockholders  of  the 
corporation  Indlriduall.v  liable  on  the 

f^round  that  an  attempt  by  them  to  sat* 
Bfy  tlielr  stock  sabscriptlons  by  the  tranp- 
fer  to  the  corporation  of  property  at  a 
^OBs  overvaluation  was  not  such  pay- 
ment as  the  law  requires,  the  fact  Is  not 
to  be  lost  slgbt  ot  that  the  uulution  of 
the  qoestlon  Is  dependent  In  snmemeaanre 
at  least  upon  cuniitttbTluual  and  stat- 
ntory  proTMons  wblcb  the  court  has  al- 
ready construed  as  amply  effectual  to  se- 
cure the  accomplishment  of  other  objects, 
also  within  the  purriuw  of  the  enact- 
ments; and  it  may  be  added  that  a  like 
beneficial  operation  should  be  accorded  to 
these  provisions  when  Invoked  in  further* 
ance  of  eltlier  ol  tbdr  manifest  purposea. 
It  is  ImiHisalble  to  reconcile  the  decisloas 
of  the  Tarions  courts  opon  ttae  qnestlon  of 
the  liability  to  the  credltora  of  the  corpo- 
ration of  stockholders  on  stock  issued  tor 
property  taken  at  an  oTervuluatlon.  We 
will  nriefly  consider  the  cases  principally 
relied  on  In  support  of  the  proposition  that 
snch  liability  cannot  be  maintained.  In 
Colt  T.  Amalfcamatlnj?  Co.,  119  U.  S.  S48»  7 
Bnp.  Ct.  Rep.  281.  the  liability  wasclalmed 
on  the  ground  that  the  stock  was  paid 
for  in  property  at  a  valuation  Illegally 
and  fraudulently  made  at  an  amount  far 
above  its  actual  value.  The  court  found 
that  this  claim  was  not  sustained  by  the 
evidence.  It  was  said  In  the  opinion: 
-"The  corporators  may  hare  placed  too 
high  an  estimate  upon  the  property,  but 
the  court  below  finds  that  ItsTuiuatlon 
was  honestly  and  fairly  made;  and  there 
Is  only  one  Item— the  value  of  the  charter 
prlvllpt?es— which  Is  at  all  liable  to  any 
legal  objection.  But.  if  that  were  deduct- 
ed, the  remaining  amount  would  be  so 
near  the  aggregate  capital  tbat  no  Impli- 
cation conld  be  raised  against  the  entire 
good  faith  of  the  parties  in  the  trauBac- 
tlon."  It  Is  plain  that  this  case  Is  not  an 
authority  against  the  existence  of  the  lia- 
bility contended  for  by  appellant.  In 
Brant  v.  Ehlen,  59  Md.  1,  there'  was  no  as- 
sertion of  tlie  absence  of  such  liability.  It 
was  expressly  stated  in  the  opinion  that 
the  qnestlons  presented  were  dealt  with 
npon  the  assnmptlon  tbat  the  sale  and 

Surchase  of  the  land  which  was  paid  for 
I  stock  were  mtide  In  good  faith.  An- 
other case,  decided  subsequently,  and  re- 
ported in  the  name  volume,— Crawford  v. 
Kohrer,  Id.  59fl, — shtiws  clearly  the  rule 
prevailing  In  that  state  on  the  subject  un- 
der consideration.  In  that  case  it  was 
decided  tbat  "any  arrangement  among 
stockholders,  or  those  In  charge  of  the 
affairs  of  the  corporation,  by  which  the 
stock  is  but  nominally  paid  for,  whether 
In  money  or  property,  the  corporation 
not  in  tact  gettlDiftbe  benefit  of  the  price 


In  good  faith,  will  be  regarded  as  a  sham, 
and  not  as  a  valid  payment,  as  against 
the  creditors  ot  tbe  corpoi'atlon.  however 
It  may  be  regarded  as  between  the  corpo- 
ration and  the  nnbHcriber. "  In  Carr  Le 
Fevre.  27  Pa.  St.  418.  a  stockholder  was 
sought  to  be  charged  on  stock  which  had 
been  paid  for  In  land,  ft  was  said  In  the 
upinlou:  "There  Is  nothing  in  the  special 
verdict  tending  to  show  tbat  there  was 
any  frandln  thU  transaction ;  *  and  that 
"the  parties  took  the  precaution  to  have 
the  lands  valned  and  appraised.  We  are 
bound  to  presume  that  this  waa  fairly 
doDH."  The  element  of  gross  overvalna- 
tlott  was  lacking  in  tbat  case.  In  this 
particular  It  was  like  the  Alabama  case  of 
Davis  V.  Chemical  Co.,  decided  during  the 

g resent  term,  and  reported  In  8  Soatb. 
ep.  496.  In  Tan  Cott  v.  Van  Brunt,  8S 
N.  T.  586,  It  appeared  tbat  stock  and 
bonds  of  a  railroad  company  were  Isaoed 
to  a  contractor  for  tbe  building  of  the 
road,  and  that  the  work  done  under  the 
contract  was  of  letts  value  than  tbe  par  of 
the  stock  and  bonds  agreed  to  be  paid 
therefor.  By  this  arrangement  the  stock 
was  disposed  of  In  good  faith,  and  with- 
out fraud,  though  fur  less  than  Its  face 
value.  It  was  held  that  the  liability  of 
the  stockholder  had  been  discharged.  On 
page  542  of  ttae  opinion  It  Is  made  to  ap- 
pear that  the  transaction  was  without 
the  Influence  of  statutes  In  that  state 
somewhat  similar  to  provisions  prevail- 
ing here,  as  will  be  shown  by  references  to 
bemade  tootberNewYorkdeclslous.  This 
case  has  several  times  been  the  subject  of 
unfavorable  comment.  Tayl.  Priv.  Corp. 
(2d  Ed.)  8  545,  notes;  2  Mor.  Priv.  Corp. 
§  82R;  Cook.  Stocks,  S  4T,  note  6;  Jackson 
V.  Traer,  64  Iowa,  488,  20  N.  W.  Rep.  764. 
Phelan  v.  Haxard,  5  Dill.  46,  was  a  suit 
by  a  creditor  to  chaise  a  transferee  of 
stock,  who  had  purchased  the  same  for 
value,  and  In  good  faith,  as  full-paid 
stock.  It  was  said  that  a  liability  could 
not  be  established  against  the  defendant 
by  showing  that  the  property  conveyed 
to  the  corporation  In  payment  for  the 
stock  was  not  worth  the  amount  of  the 
sto^k,  or  tbat  it  was  not  worth  any- 
thing over  and  abofethe  mortgat^  npfm 
It  at  the  time  of  tm  transfer.  The  court 
held  tbat  the  agreement  whereby  proper- 
ty was  received  In  payment  for  the  stock 
was  conclusive  upon  the  company  and  Its 
creditors,  until  by  direct  attack  it  has 
been  impeached  and  rescinded  for  fraud ; 
and  It  was  said  tliaf'the  courts,  even 
where  tbe  rights  of  credltora  are  In- 
volved, will  treat  that  as  payment  which 
the  parties  have  agreed  should  be  pay- 
ment." This  case  was  followed  as  au- 
thority in  Coffin  V.  Ransdeli,  110  Ind.  417, 
11  N.  E.  Hep.  20.  The  three  cases  last  cit- 
ed represent  the  weight  of  American  au- 
thority opposed  to  tlie  recognition  of  the 
liability  asserted  in  the  case  at  bar.  It  Is 
to  be  marked  that  in  neither  of  those 
cases  were  any  statutory  provisions  men- 
tioned as  having  any  bearing  upon  the 
conclusions  reached.  It  Is  also  to  l>e  noted 
that  In  the  latter  two  of  the  three  coses 
English  decisions  were  principally  relied 
on  as  authority.  The  opinions  in  both 
thjse  casea  quote  with  approval  rrom  In 
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re  Baslan  Hail  CuIUerj  Co.,  L.  B.  6  Ch. 
App.  S46.  where  it  was  Bald,  in  reference 
tu  tbe  right  of  a  creditor  to  question  the 
payment  (or  stock  by  a  transfer  ot  prop- 
erty  at  an  overvaluation,  that  "the  teat 
tu  Reapplied  to  this:  Coald  the  compa- 
ny by  any  proceedlojc  have  set  aside  tbe 
tranaactton?"  The  Enn^lsh  rule  Boema 
to  be  that  "ttie  creditor  cau  hare  bo  otner 
or  fcreater  rlffhts  In  tbto  r^ard  than  the 
corporation  Itself  could  assert.  In  this 
country,  on  the  contrary,  the  best  au- 
thorities maintain  that  arrangements  to 
issue  stock  as  fall  paid,  though  only  part- 
ly paid  for  in  fact,  may  be  valid  and  bind- 
ing between  the  company  and  its  stock* 
holders,  and  yet  may  be  set  aside  at  tbe 
instance  of  creditors,  and  full  payment  on 
tlie  stock  enforced  for  tbe  satisfaction  of 
the  debts  ot  tbe  corporation.  ScnviU  t. 
Thayer,  105  U.  8.  143;  Curry  v.  Wood- 
ward, 53  Ala.  871.  This  latter  rule  results 
from  the  doctrine,  well  established  In 
Amnica.  that  the  stock  eubKcribed  is  con- 
stfleK^  Id  equity  aa  a  trust  fund  for  the 
payment  of  creditors.  Wood  t.  Dummer, 
3  Mason,  MS;  Railroad  v.  Branch.  59  Ala. 
139;  Smith  v.  Huckabee,  63  Ala.  191;  Pas- 
chall  T.  Whitsett,  H  Ala.  472;  Allen  v. 
Railroad  Co..  Id.  437.  Thtrt  doctrine,  first 
distinctly  enunciated  In  Wood  v.  Sum- 
mer, supra,  does  not  prevail  In  England 
as  in  this  country.  Tayl.Prlv.  Con).  §  658, 
note  1;  Cook.  Stocks,  §  43.  The  absence 
of  the  recounltioa  In  English  cases  of  this 
trust  featnre  o(  a  subH<>rlptlon  to  stock 
renders  them  nnsate  guides  In  American 
courts  when  dealing  with  questions  relat- 
ing: tu  the  liability  of  stockholders  in  rel- 
eraioe  to  the  debta  of  the  corporation. 

Several  eases  are  dted  in  support  ot  the 
eontentioa  that  the  provision  ot  section  6, 
art.  14.  of  tbe  rnnstltntlon  does  not  have 
such  effect  on  the  transaction  in  this  case 
as  to  leave  the  stockholders  who  partici- 
pated therein  still  liable  for  the  debts  of 
the  corporation.  In  Railroad  Co.  v.  Dow, 
120  U.  S.  3S7,  7  »up.  Ct.  Rep.  482.  it  was 
held  that  a  similar  provtoion  ot  the  con- 
stltottoD  ot  Arkansas  did  not  authorlm  a 
corporation  Itself  to  repodiate  Its  liability 
on  ^2,600.000  In  hoods  and  f1,8(N>,000  In 
stock,  both  ot  which  had  bew  Issued  In 
payment  for  property  worth  only  fl,800,- 
DW.  This  case  Involves  no  question  of  the 
right  uf  creditors  to  charge  stockholders. 
An  Jiaa  been  alrwady  shown,  an  arrango- 
ment  which  would  preclude  tbe  corpora- 
tion from  demanding  further  payment  up- 
on atock  issued  by  It  would  not  prevent 
creditors  from  proceeding  against  tbe 
Btuckbolders  If  the  stock  has  uot  really 
been  paid  for>  Nothing  is  said  In  that 
case  to  Indicate  that  the  transaction 
would  have  been  sustained  to  the  same 
extent  as  against  tbe  creditors  of  the  coiv 
poration.  The  case  is  not  an  authority 
againat  the  existence  ot  the  llablHty  here 
asrierted.  The  same  thing  may  be  said  of 
the  case  of  Railroad  Co.  v.  'i'bompson,  103 
III.  187,  which  is  cited  in  the  opinion  In  tbe 
case  JuBt  mentioned.  In  Stein  v.  Howard, 
C5  Cat.  616, 4  Pac.  Rep.  662,  It  was  held 
that  an  Increase  of  capital  stock,  under  a 
raolutlcm  aothoTlalng  the  additional 
shares  to  be  sold  at87]^cents  on  the  dol- 
ing. WBM  not  Boch  **a  ftctitlons  Increase  of 
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the  stock  "  as  was  prohibited  by  a  consti- 
tutional provision  similar  to  ours.  Nei- 
ther in  tbto  case  nor  in  the  two  cases  cited 
lust  l>efore  it  Is  there  anything  in  tbe  re- 
port to  indicate  what,  if  any,  statutory 
regulations  prevailed  in  those,  states  In 
rnerence  to  the  mode  in  which  subscrip- 
tions to  stock  in  corporations  should  be 
made  payable. 

We  win  now  tarn  to  the  principal  cases 
which  assert  tbelnvalldtty  asagainstcred- 
itors  ot  attempts  to  satisfy  the  liability 
on  stock  subscriptions  by  the  transfer  o( 
property  at  a  gross  overvaluation.  la 
Jackson  v.  Truer,  64  Iowa,  460,  SDK.  W. 
Bep.  764,  the  tacts  were  that  a  railway 
company  bad  been  indebted  to  a  construc- 
tion company  In  the  sum  of  $70,000,  which 
It  was  finable  to  pay;  and  in  satisfaction 
of  the  debt  it  issued  to  the  constructtoa 
company  certificates  of  stock  of  the  face 
value  ot  9350^,  which  shares  were  dls* 
tributed  among  the  memttenB  ot  the  coa- 
structloncompany.  It  was  held  that  sucb 
memtiers  were  to  be  treated  as  stot-khold- 
ers  who  had  paid  20  per  cent,  on  their 
stock,  the  stock  held  by  them  being  Ave 
times  greater  In  amount  than  tbe  debt  for 
which  It  was  issued,  and  that  they  wt^re 
liable  to  a  creditor  ot  the  corporation  to 
the  extent  ot  the  unpaid  80  per  cent,  ot  tna 
par  value  ot  tbe  stock.  To  tbe  same  effect 
la  Osgood  V,  King,  42  Iowa,  478.  In 
neither  of  these  cases  does  It  appear  that 
the  statutes  of  Iowa  require  subscriptions 
to  stock  to  be  made  payable  in  my  par- 
ticular mode.  Tbe  existence  of  the  liabili- 
ty was  not  made  to  depend  upon  a  statu- 
tory requirement  in  thin  regard.  By  tlra 
New  York  statute  governing  the  organlsa* 
tlon  ot  corporations  for  maoutacturinR  puv* 
poses  it  Is  provided  "that  the  trustees  ot 
such  companies  may  in  good,  faith  puc^ 
chase  property  necessary  tu  their  business, 
and  iRsue  stock  to  ttie  amount  of  ttia 
value  thereof  In  payment  therefor,  and  the 
holders  ot  such  stock  are  exempt  from  lia* 
bllityfor  tbe  debts  of  the  corporation." 
In  Douglass  v.  Ireland.  78  N.  T.  lOU.  It  ap- 
peared that  tbe  capital  atock  of  a  corpo- 
ration oiganlied  under  that  act  to  the 
amouutof  9300,000  was  issued  Inconsldera- 
tlon  ot  the  assignment  to  the  company  ot 
executory  contracts  for  tbe  pun:hase  ol 
property  found  by  the  Jury  to  be  of  the 
value  ot  968,000.  The  defendant  acquired 
his  stock  with  a  tall  knowledge  of  tha 
facts,  havlug,  as  a  trustee  of  the  corpora- 
tion, participated  In  the  transaction.  He 
was  held  liable  as  a  stockholder  who  had 
not  folly  paid  up.  The  court  eald:  "A 
deliberate  and  advised  overvaluation  of 
property  thus  purchased  and  paid  for  Is 
a  fraud  upon  the  law,  and  a  violation  of 
the  condition  upon  which  the  exemption 
of  atockholders  from  liability  under  th« 
proTlalons  of  the  statute  Is  made  to  de* 
pend.  It  Is  in  direct  violation  of  the  poli- 
cy aa  well  as  the  terms  ot  the  law  which 
demands  payment,  either  In  money  or 
property  at  its  value,  of  edi  the  capital 
stock  ot  the  company,  as  a  condition  ol 
Immunity  to  the  stockholders  from  liabili- 
ty for  debts  of  the  corporation.  Tbe  pay- 
ment of  an  amount  for  property  In  races* 
ot  Its  value  deprives  eredftora  and  the 
pnbllc  ot  tbe  security  contemplated  by 
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the  atatDte.and  thoa  a  fraud  la  perpetuat- 
ed aa  well  apon  thelawaa  upon  credltura. 
The  frand  la  coDsunimated  by  the  iaeue  of 
stock  aa  full  paid  under  the  act  of  1858, 
which  baa  uot  been  fully  paid  tor  In  value 
by  tbe  property  for  which  It  la  isaaed,  and 
It  dnea  not  depend  opon  any  fraudoieDt 
Intent  other  than  that  which  la  evidenced 
by  the  act  of  knowingly  tsaalns  atock  for 
property  to  an  amount  In  exceaa  of  Ita 
value.  AH  that  la  necensary  to  entabltfth 
the  legal  fraud  and  take  the  atock  laaued 
oat  of  the  Immunity  aaaured  Ut  atock 
honestly  laaued  In  pursuance  of  the  act  of 
1853  la  to  prove  two  facte:  (1)  That  the 
atock  laaued  exceeded  In  amoant  the  ralne 
of  the  property  In  exchangee  for  which  it 
waa  laaued;  aad  (3)  that  the  trnateea  de- 
liberately and  with  knowledKe  of  the  real 
value  of  tlie  property  overvalued  It,  and 
paid  In  atock  for  It  an  amount  which  they 
knew  waa  In  exceei' of  its  actual  value. 
The  rule  laid  down  in  thia  easels  firmly 
eafahltsbed  In  New  York.  Boyntou  v. 
Andrews.  68  N.  Y.  93;  Schenck  v.  An- 
drews. 57  N.  Y.  183;  Boynton  v.  Hatch,  47 
N.  T.  225;  Iron  Co.  v.  Drexel,  9«  N.  Y.  87. 
A  New  Jersey  statute  authorised  payment 
for  capital  stock  to  he  made  "either  In 
money  or  In  land;  the  land  to  be  ap- 

firalsed  by  the  board  of  dlrectnra,  and 
aken  at  such  valne  on  such  terms  as  may 
be  agreed  on."  Thecapltal  stock  of  a  cor- 
poration was  fixed  at  9100,000.  all  of 
which  waa  anbacrlbed  Tor  by  five  persons, 
who  became  the  directors  of  the  company. 
Certain  lands  were  purchased  for  $50,000, 
and  the  deed  thereto  waa  made  directly  to 
the  corporation,  which  gave  Ita  obllj^a- 
'Hons  for  the  whole  of  the  purcham  money. 
The  directors  then  appralaed  the  lands 
at  9100.000,  and  credited  950,000  of  that 
valuation  as  a  payment  of  50  per  cent,  on 
their  stock  subscrlptlona.  The  landH  were 
not  worth  more  than  the  original  pur- 
chase price.  On  this  state  of  facta  It  was 
held.  In  Wetherbee  v.  Baker,  85  N.  J.  Eq. 
601.  that,  as  against  creditors  of  the  cor- 
poration, snch  allowance  of  credit  on  the 
aDbscrlptiona  waa  Invalid,  and  that  the 
stockholdem  were  liable  for  the  whole 
amount  of  their  snbscriptlons.  In  refer- 
ence to  the  valuation  of  tbe  land  by  the 
directors,  aa  authorized  by  the  statute 
abore  quoted. the  court  say:  "The  direct- 
ors. In  making  the  appraisement  and  val- 
natlon  and  dealing  with  their  stock  sub- 
acrlptinna.  act  In  a  fiduciary  capacity,  and 
are  bound  to  discharge  the  duties  of  the 
trust  with  fidelity.  This  appraisement, 
it  1b  manifest,  was  lllusnrj'.and  made  only 
Id  the  interest  of  the  directors,  who  were 
to  profit  by  It;"  and  that '  in  all  such 
eases  transactlonsundersuch powers  have 
been  upheld  only  where  the  contract  for 
the  rendition  of  services  or  the  purchase 
of  property  payable  In  stock  has  been 
made  In  good  faith,  and  the  property 
taken  In  payment  of  stock  subscriptions 
has  been  put  In  at  a  fair  bona  fide  valua- 
tion ;  and  the  courts  have  inflexibly  en- 
forced the  rule  that  payment  of  stuck  sub- 
scriptions Is  good  as  against  credttura 
only  where  payment  has  been  made  In 
money,  or  in  what  may  fairly  be  consid- 
ered as  money's  worth."  InBatley  V.Coke 
Co.,  69  Pa.  St.  834,  the  facts  were  that  Bai- 


ley, with  two  other  persona,  on  September 
29th  purchased  certain  land  for  $125,000, 
aud  on  October  1st  following  the  corpora- 
tion agreed  to  take  the  land  at  an  ad- 
vance of  $50,000,  BQbJect  to  tbe  whole  pur- 
chase money,  no  that  the  atock  subscrip- 
tion of  $50,000  made  by  Bailey  and  tbe  two 
others  should  be  paid  for  in  full  by  tbe 
agreed  advance  on  the  land.  Tbe  statute 
provided  thafnoahare  ahall  be  issued  for 
less  than  Its  par  value."  It  was  held  that 
by  snch  a  transaction  Bailey  did  nut  pay 
for  his  atock,  and  that  he  was  still  liable 
thereon.  Rlghte  of  creditors  were  nut  In- 
volved In  this  case.  The  tranaaetton  was 
regarded  as  a  fraud  on  tiie  rights  of  other 
stockholders,  and  as  involving  a  non- 
compliance with  statutory  aafeguards  in- 
tended for  the  protection  of  tbe  public. 
The  case  Is  not  unlike  the  Alabama  ease  of 
Parson  v.  Joseph,  aupra. 

The  review  of  the  authorities  will  not  be 
further  extended.  Dlseusslous  of  them 
may  be  found  in  Cook,  Stocks,  9§  88-47;  1 
Mor.  Priv.  Corp.  {§  426-429;  2  tfor.  Friv. 
Corp.  ii  826  et  seq.;  2  Wat.  Corp.  5  188; 
Tayl.  Priv.  Corp.  ${  646,  701  et  seq.  Our 
examination  satisfies  us  that  the  weight 
of  American  authurlty  does  nut  support 
the  statement  made  by  M r.  Cook,  In  aee- 
tion  47  of  bto  work  on  Btoeks  and  Stock- 
holders, to  the  eOKt  that  the  attempts 
whlcb  have  been  made.  In  cases  where 
stock  was  issued  for  property  taken  at  an 
overvaluat'on,  to  hold  the  party  receiv- 
ing auch  stock  liable  for  Its  full  par  value, 
less  tbe  actual  value  of  the  property  re- 
ceived from  him,  have  been  unsuccessful ; 
and  that.  If  there  has  been  an  overvalua- 
tion, which  la  shown  to  have  been  frandu* 
lent,  tbea  the  contract  Is  to  be  treated  like 
other  franduleut  contracts,  and  la  to  be 
adopted  la  toto  or  rescinded  fo  toto  and 
set  aside.  We  have  found  no  authority  at 
all  asserting  tbe  exemption  of  the  stock- 
holder from  such  liability  where  It  ap- 
peared that  the  stock  subscription  was 
governed  by  a  statutory  regulation  at  all 
similar  to  snctlon  1R06  of  the  Code  of  1876. 
or  section  1682  of  the  Code  of  18H6.  On  the 
other  hand,  the  New  York,  New  Jereey, 
Maryland,  and  Pennsylvania  decisions 
which  hare  been  cited  show  that  tbe 
courts  in  those  states,  In  giving  effect  to 
statutory  requirements, certainly  no  more 
stringent  than  oun;,  as  to  the  mode  In 
which  atock  aubscrlptlone  shall  be  made 
payable,  donot  allow  attempted  paynienta 
In  property  worth  greatly  less  than  the 
amount  of  the  stock  Issued  therefor  to 
foi'eclose  the  Just  demand  of  corporate 
creditors  to  require  that  tbe  stock  aub- 
acrlptions  be  made  guod  In  mon^y,  or  in 
money's  worth,  as  contemplated  by  the 
statutes.  Thoae  courts  recc^niae  In  snch 
provisions  safeguards  Intended  tor  the 
protection  of  pernons  dealing  with  corpo- 
rations aH  well  as  for  the  corporations 
themselves  and  the  persons  associated  to- 
gether therein.  Our  general  laws  afford 
the  nmptestand  freest  facltltlesfor  persons 
desiring  to  engage  In  almost  any  kind  of 
lawful  venture  to  secure  by  corporate  as- 
sociation the  advantages  of  defined  and 
limited  responslbiHty,  and  at  the  same 
time  the  efficient  execution  their  pur^ 
poses  by  means  of  an  artifidal  being, 
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changes  In  the  memberahlp  ol  which  cause 
no  break  In  the  contlnnlty  of  Its  action, 
nor  affect  Its  capacity  to  act,  within  the 
■cope  of  Its  powers,  ae  a  natural  person. 
It  is  plain  that  such  associations,  en- 
dowed witli  snch  powers  and  privileges, 
wooid  be  a  sonrce  of  danger  to  persons 
deallnfc  with  them,  anlees  the  law  re- 
QDlred  that  In  thetr  formation  suitable 
provisions  be  made  for  a  substantial  re* 
epoDsiblllty  tor  such  enagements  as  they 
may  enter  Into.  When  legal  provisions 
are  found  which  are  appropriately  framed 
to  secure  the  existence  of  such  responsibil- 
ity, ItlB  not  permissible  so  to  construe  them 
as  to  allow  a  mere  formal  and  lllnsory 
compliance  therewith  to  defeat  theobjects 
intended  to  be  accomplished.  No  ai^u- 
ment  Is  needed  to  show  that  a  require' 
ment  that  the  stock  of  a  corporation  shall 
be  paid  In  money,  or  In  labor  or  property 
at  its  money  value,  Innres  to  the  beneUt 
«rf  persons  who  may  become  creditors  of 
the  corporation,  In  that  It  reqntnv  the 
eairital  stock  to  be  the  representative  of 
substantial  values,  and  Insures  the  exist- 
ence of  a  fund  which  must  be  within  reach 
for  the  satisfaction  of  debts  If  the  affairs 
of  the  corporation  are  managed  as  contem- 
plated by  the  law.  It  Is  equally  clear  that 
U  a  stock  subscription  which  Is  required  to 
be  made  payable  In  money,  or  In  labor 
or  property  at  lis  money  value,  and  is  In 
fact  made  payable  In  property  at  a  desig- 
nated money  valnation,  may  be  satisfied 
by  the  transfer  of  property  the  value  of 
which  is  iDHlgnlflcant,  or  merely  nominal, 
as  compared  with  the  valuation  stated, 
then,  so  far  as  this  provision  of  the  law 
looks  to  the  prutectiyn  of  creditors,  it 
might  aa  well  have  allowed  the  aubscrlp' 
tloB  to  be  made  payable  In  "chips  and 
whetBtonee.  **  Kxceptsectlon  6.  art.  14,  of 
the  constltatloa,  and  section  1806  of  the 
Code  of  187S,  there  were  not,  at  the  time 
of  the  formation  of  the  appellee,  In  refer* 
ence  to  the  mode  of  satisfying  stock  sub- 
•criptlons,  adequate  provisions  for  the 
proti!Ctlon  of  creditors  of  snch  corpora- 
tlona.  Those  enactments  are  appropri- 
ate for  this  purpose.  The  requirement 
of  section  1805  of  the  Code  of  1876.  that 
*ln  case  of  a  tallure  to  perform  the  labor 
or  deliver  the  property  according  to  the 
terms  of  the  eubscrlptlou,  the  money 
valoe  thereof,  as  named  In  the  lists  of  sab* 
■eilptlon.  shall  be  paid  by  the  snbscrlb- 
en.  cannot  be  regarded  as  providing  for 
a  penalty  to  compel  the  performance  of 
the  labor  or  the  delivery  of  the  property. 
The  evident  meaning  is  that.  In  the  event 
of  eocb  failure,  the  corporation  shall  re* 
oelve  the  equivalent,  and  no  more  nor  less 
thaiMhe  equivalent,  In  money,  of  the  labor, 
or  of  the  property,  as  the  ease  may  be. 
This  clanse  of  the  statute  Is  convincing 
that  tbe  statement  of  the  money  value  of 
the  property  In  which  the  subscription  Is 
made  payable  Is  ■  material  feature  of  the 
contract,  and  that  the  property  delivered 
must  be  of  a  value  to  correspond  with 
tbnt  named  in  the  subscription.  As  affect* 
log  tbe  rights  of  creultora,  tbe  statute  Is 
simply  a  definite  requirement  as  to  what 
AaU  coDstitnte  that  ^st  fund  to  which 
perscHis  dealing  with  the  conwratlon 
liav«  a  right  to  look.  The  defendants  in 
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this  case.  In  making  and  accepting  pay- 
ments on  tbe  stock  subacrlptlonM.  were 
acting  In  a  fiduciary  capacity  in  reference 
to  that  fund.  The  performance  of  the 
contract  of  subscription,  to  be  binding  on 
creditors,  sbonld  have  been  such  as  Is  re- 
quired in  <tbe  case  of  a  contract  between  a 
trustee  and  one  having  knowledge  of  bis 
trust  obligation.  lo  form  the  stock  sub- 
crlptlon  was  snch  as  the  statute  called 
for.  Under  section  2028  of  the  Code  of 
1876  and  section  8.  art.  14,  of  the  constitu- 
tion the  stockholders  are  liable  only  for 
the  unpaid  stock  owned  by  thorn.  But 
tne  creditors  are  entitled  to  demand  that 
the  payment  on  the  stock  shall  be  an  act- 
ual and  bona  Me  discharge  of  the  liabil- 
ity imposed  by  the  contract  of  subscrip- 
tion. The  defendants,  in  making  and 
accepting  payment  in  property,  were 
bonnd  to  exercise  their  Judgment  and  dis- 
cretion fairly  and  honestly  directed  to  se* 
core  a  substantial  compUauce  with  the 
terms  of  the  contract.  In  the  ezerdse  nf 
thatjudgment  and  discretion  th^  are  en- 
titled to  the  benefit  of  whatever  margin 
there  may  be  for  honest  differences  of 
opinion  in  the  valuation  of  the  property; 
bat  a  deliberate  and  intentional  overval- 
uation of  tbe  property  Is  not  permissible. 
Tbe  transfer  of  the  property  known  to  be 
worth  only  f 5,000  to  pay  a  stock  subscrip- 
tion of  $300,000  does  not  bear  the  sem- 
blance of  a  compliance  with  the  contract 
of  subscription  as  to  one  of  the  essential 
terms  thereof.  The  taking  of  property  at 
a  valuation  40  tiroes  greater  than  Its  act- 
ual worth,  which  was  known  to  the  par- 
ties, shows  upon  its  face  the  asbeuce  of  a 
^ojia  fide  exercise  of  Judgment  and  dlsci^ 
tlon  in  making  the  valnation.  and  an  In- 
tentional non-cumpUancft  with  the  re- 
quirement that  the  proiierty  shall  be 
taken  at  Its  money  value.  The  absence 
of  fraudulent  motive  on  the  part  of  a 
trustee  does  not  give  validity  to  a  mere 
simulated  execution  of  tbe  trust;  and  an 
averment  ol  fraud  in  reference  thereto  Is 
unnecessary.  Tbe  parties  beneflcicUly  In* 
terested  In  the  trust  are  entitled  to  a 
substantial  compliance  with  its  terms. 
They  are  not  bound  by  an  act  of  mere 
formal  compliance,  which  really  involves 
their  practical  exclusion  from  the  benefits 
Intended  to  be  secured  to  them.  Tbe 
capital  stock  of  a  corporation  constitutes 
the  basis  of  Its  credit,  and  persons  dealing 
with  the  corporation  have  a  right  to  as- 
sume that  the  stock  has  been  actually 
paid  in.  or  that  It  may  be  reached.  The 
transaction  whereby  payment  was  at- 
tempted to  be  made,  as  shown  by  the 
averments  of  the  hill  In  this  case.  Is  not 
binding  on  creditors,  because  It  did  not 
constitute  such  a  payment  as  was  con- 
templated by  the  terms  of  the  contract  of 
subscription,  and  was  In  effect  a  palpable 
evasion  of  the  requirements  of  the  stat- 
ute. It  Is,  however,  contended  In  the  ar- 
gument for  appellee  that  the  appellant, 
through  Its  officers,  knew  of  the  history 
of  the  organisation  of  the  appellee  corpo- 
ration', and  of  the  mode  In  which  the  8nt»- 
serlptlons  to  tbe  stock  were  to  be  paid ; 
that  In  fact  It  was  an  active  promoter  of 
the  whole  transaction  In  advance.  It 
may  be  that  such  an  unauthorised  extln- 
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^alshmeot  of  tV  HUbseription  HablUty 
may  not  be  tmpeaclied  by  tine  wlio  was 
actively  InRtrnmeatal  Id  aecarliiK  tbe  or* 
leanlsatlon  of  a  eorporatlon  wltb  a  view 
of  making  a  sale  of  property  to  It,  and 
did  In  fact  aceept  benefit  In  dealing  with 
the  corporation  with  full  kaowletlge  of 
the  arrangement  by  which  the  stock  was 
proposed  to  be  paid  for.  Disability  to 
queatlun  a  wrongful  transaction  asnally 
attaches  to  a  party  who  cooeented  there* 
to  or  parUcipated  therein.  First  Nat. 
Bank  r.  Omitln,etc..Mfiilnff  Co..{Mlnn.>44 
N.W  Rep.  186!  Bank T.Alden.  129 U.S. 372. 
9  Sap.  Ct.  Rep.  832;  Pamon  v.  Joseph,  su- 
pra ,  3  Mor.  Priv.  Corp.  8  820.  But  tbe 
averments  of  the  bill  in  this  ease  do  not 
show  the t  the  appellant  participated  In 
er  knew  ol  the  mode  in  which  tbe  stock 
snbscriptloB  was  undertaken  to  be  paid. 
In  the  absence  of  averments  upon  this 
snbleet.  It  Is  not  to  be  taken  for  granted 
that  tbe  apellant  In  making  the  agree- 
ment to  convey  tbe  land  to  the  corpora- 
tion when  formed,  contemplated  that  tbe 
stock  in  the  corporation  should  not  be 
paid  for  as  the  law  directed,  or  that,  In 
accepting  the  notes  of  the  corporation,  It 
had  such  knowledgs,  and  took  sneh  part 
In  the  fortberanre  of  the  acts  connected 
with  the  transfer  of  tbs  bcmd  flOr  title  for 
the  stock,  that  it  is  to  be  presumed  to 
have  dealt  with  the  eorporatlon  on  the 
basis  of  treating  Its  capital  stock  as  fnlly 
paid  up.  We  find  nothing  in  the  aver- 
ments of  the  bill  to  preclude  appellant 
from  asserting  the  right  of  a  creditor  of  a 
eorporatlon  to  hoM  stockholders  llabtefor 
subserlptlonB  to  stock  not  really  paid  for. 
The  statements  of  fact  in  tbe  bill  support 
the  conchisioa  therein  averred  that  tbe 
transaction  by  which  payment  for  the 
stock  waH  Attempted  to  be  made  was 
merely  colurable.—- In  other  words,  that  It 
was  not  really  a  payment,— but  had  only 
the  outward  appearance,  wlthoat  the 
eubatanee  ol  payment.  Bnefa  b^ng  the 
ease,  the  Indivldnal  defendants  are  still 
liable  on  their  stock  subscriptions  to  the 
extent  that,  the  attempted  payment  falls 
short  of  a  fto2?A  0de  compliance  with  the 
terms  of  the  contract,  and  tbe  allegations 
as  to  excemlve  overvaluation  of  the  prop- 
erty In  question  were  sutflclent  under  tbe 
rules  above  stated.  The  cbancei^  conrt 
erred  In  sustaining  the  deraarrers.  R»> 
versed  aad  remanded. 


Ware  etakv.  Hauiltoit  Brown  Sbob  Co. 
(Suprwu  Cbtirt  qf  .Alabama.  AprlllS,  1891.) 

TOBBION  COKPOEATIOIfS  —  FUUDUUKT  COKVKT- 
AMCSa— FiXTUBBS. 

1.  Const.  AIs.  art  14k  S  4.  prohibiting  a  for- 
eten  corporation  from  doing  bueineaa  in  tne  state, 
Without  saving  an  agent  and  known  place  of  bus- 
iness in  the  state,  was  not  intended  to  interfere 
with  interstate  commerce,  and  does  not  prevent 
a  fortign  ooipcHratitm  from  selling  a  mercfawt  ot 
the  rtate  goooa  to  be  ahimied  into  the  state. 

&  In  a  suit  to  sal^ect  a  building  to  tbe  pay- 
meat  ot  debts,  on  the  ground  that  it  was  bailt 
with  OkS  debtor's  monc?,  on  his  wife's  Land,  it 
Is  not  necessary  to  redeem,  or  offer  to  redeem, 
from  a  previous  mortgage  thereon,  given  by  the 
wife,  since  the  creditors  ot  the  husband  have  no 
rl^t  to  redeem. 

9.  When  SB  Insolvent  debtsr,  with  Us  own 


means,  ereota  a  building  en  his  wife's  land,  as  a 
gift  to  her,  it  Is  a  fraud  on  his  creditors,  who 
can,  as  against  the  wife,  or  one  to  whom  the  wife 
has  executed  a  mortgage  on  tbe  land,  subject  antdi. 
erection  to  payment  of  their  debts. 

4.  In  such  case  the  wile's  equity  of  redemp- 
tion cannot  be  subjected. 

Appeal  Irora  chanceir  eourt,  Montgom- 
ery county;  JoBN  A.  FoflTBK,  Chanc^lor. 

The  bill  In  this  case  averred  that  de- 
fendants Uary  H.  Ware  and  Robert  T. 
Ware,  Jr.,  were  husband  and  wife,  and 
that  Mrs.  Ware  became  possessed  of  a 
bouse  and  lot  from  one  Mrs.  Wadswortb, 
and  executed  to  her  a  mortgage  to  secure 
part  ot  the  purchase  money;  that  Robert 
T.  Ware,  Jr.,  erected  a  store-house  upon 
the  land,  buying  the  material  and  blriDg' 
tbe  labor  with  his  own  money,  and  that 
the  house  was  Intended  as  a  gift  to  Mary 
U.  Ware;  that  complainant  was  a  corpo- 
ration chartered  under  and  by  virtue  ot 
the  laws  ol  Missouri,  and  had  Its  prind- 

fial  place  ot  bnslness  In  tbe  city  uf  St. 
Main,  and  from  there  sold  end  shipped 
goods  to  said  W^are,  for  which  he  was  In- 
debted to  complainant.  Dc46ndanta 
moved  to  dismiss  the  samefor  want  of  eq- 
uity, and  filed  demurrers  presenting  the 
following  points:  (1)  That  It  was  not 
shown  that  complainant,  a  foreign  corpo- 
ration, had  an  agent  and  a  known  place 
ol  busineps  In  this  state.  (2)  That  It  waa 
shown  by  the  bill  that  the  estate  of  Mrs. 
Ware  in  the  lands  was  a  separate  estnte 
under  the  statutes  of  Alabama,  and  tbe 
facts  did  not  show  a  case  authorising  tbe 
sametolKcbarged  aspruyadfor  In  the  blU. 
(S)  That  It  was  shown  by  the  allegations 
of  tbe  bin  that  Mrs.  Wadsworth  had  a  su- 
perior Hen  upon  tUe  property,  and  It  was 
not  shown  that  any  tender  jiad  been  made 
to  her  (rf  the  amount  due  to  her,  or  that 
she  bad  refused  to  accept  the  same.  (4» 
That  tbe  bill  did  not  offer  to  pay  to  Mrs. 
Wadsworth  the  amount  It  might  be  ascer- 
tained was  due  her.  and  which  was  a  first 
lieu  upon  the  property.  The  chancellor 
overrulfMl  the  demurmr,  and  tbe  motioua 
to  dismiss  for  want  ol  equity,  and  d^end- 
ants  appeal. 

Tompkins  <ft  Troj'  and  Aniagtoa  AQrn- 
Aam,  for  appellants.  Ifaym,  Utring^Uovr 
Jk  lit  Grand,  for  apprtlee. 

CouiiffAN,  3.  A  foreign  corporation  can- 
not do  business  in  a  atata  without  the 
consent  ot  the  state,  express  or  Implied, 
aud  this  consent  may  be  granted  with 
such  conditions  as  the  state  may  see  prop- 
er to  Impose,  provided  only  that  the  con- 
ditions are  not  In  conflict  with  tbe  cousU- 
tntlon  and  laws  of  tbe  United  States,  or 
Inconsistent  with  the  ]nrlsdh!tlonal*  au- 
thority of  the  Btat»,  or  in  conflict  with  the 
rule  which  forbids  condemnation  without 
opportunltv  for  defense.  Com.  v.  Rail- 
road Co..  129  Pa.  St.  463.  18  Atl.  Rep.  413; 
PanI  V.  yinr)Dla.8  Wall.  168;  Runyan  v. 
Coster,  14  Pet.  122;  St.  Clair  v.  Cox.  lOe  U. 
S.  860, 1  Sup.  Ct.  Rep.  &54:  Doyle  v.  Conti- 
nental Ins.Co.,94  U.  8.  635.  Subject  to  the 
fortgf^ng  principles,  a  state  may  nclude 
foreign  corporations  en  tlrely,  or  restrict 
their  business  to  particular  localities,  or 
exact  such  security  for  the  performance  trf 
Its  contiacts  with  Its  eltlsens  as  will  best 
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promotethe  pnbUc  interest.  Inthematter 
of  coQtracta,  corporations  are  not  entitled 
to  the  benefit  of  that  provIslcHi  ol  the  coo* 
Btitatlon  of  the  Hntted  States  which  d&* 
Clares  that  **ttae  cltlienB  ofrach  state  shall 
bentttled  to  all  prlvllexes  and  immanltleB 
(rfcltisenslnthesevtval  states."  Bank  t. 
Earie.  13  Pet.  584,  585:  Panl  v.  Virginia,  8 
Wall.  181.  The  constitution  of  the  United 
Ktates  declares  that  rungress  shall  haT« 
power"  to  regnlate  commerce  with  foreign 
nations,  and  among  the  several  states." 
and  this  power  includes  commerce  carried 
on  by  vuriioratlons  as  well  as  commerce 
carried  on  or  Indivldaals.  Intheeasefrom 
8  Wall.  1«8,  supra.  In  determining  vbetber 
issuing  of  a  policy  of  Insurance  was  a 
transaction  of  commerce,  the  court  de- 
clared such  contracts  are  not  articles  of 
"commerce,"  in  any  pntper  meanlngof  thn 
word,  among  others  for  the  reason  that 
they  are  not  subjects  of  trade  and  barter 
offered  In  the  market  as  soroetMng  having 
an  existence  and  value  independent  ul  the 
parties  to  them.  They  are  notcommodU 
ties  tu  be  shipped  or  forwarded  from  one 
state  to  ant>ther.and  then  put  up  tor  sale. 
In  the  case  of  Bobbins  v.  Taxing  Dist..  120 
U.  S.  4S9.  7  Sup.  Ct.  Rep.  .592,  It  was  held 
that  "the  basliicHS  of  selling  goods  which 
were  in  Ohio  at  the  time  of  sale,  and  were 
at  a  future  time  to  bedellrered  to  the  pup< 
chaser  in  the  state  of  Tennessee, constltat* 
ed  Interstate  commme,  and  the  license 
tax  imposed  by  the  statute  [of  Tennessee 
upon  the  business  of  drummers]  was  a  tax 
apou  interstate  commerce,  and  invalid.  ** 
The  principle  of  law  Involved  lu  the  fore- 
going decision  necessarily  applies  to  the 
case  now  onder  consideration.  In  the 
case  of  Manntacturing  Co.  v.  Fergoson,  118 
U.  S.  727.  5  Sop.  Ct.  Rep.  789,  Mattbbws. 
J.,  B1.&TCHPORD  concurring,  held  "the 
making  of  a  contract  in  Colorado  to  mano* 
factnre  certain  machinery  In  Ohio,  to  be 
there  delivered  (or  transportation  to  the 
purchasers  lu  Colorado, "  was  commerce, 
aod  within  the  exclnslve  Jurisdiction  of 
rongreas.  The  bill  avers  that  Ware  was 
merrbandising  in  Alabama,  that  com- 
plaluant's  debt  la  dne  for  shoes  sold  and 
shipped  to  him  from  Its  factory  in  St. 
Louis.  Mo.  For  such  a  liability  It  can 
make  no  difference  whether  the  contract 
lor  the  purchase  ol  the  shoes  was  made  lu 
Alabama,  And  tbe  shoes  were  to  be 
■hipped  from  St.  Lonis.  or  whether  the 
terms  of  the  purchase  wore  agreed  upon  In 
St.  I.ouls.  Article  14.  §  4,  of  the  constltu- 
tloii  of  Alabama,  and  the  act  of  tbe  legis- 
lature of  1886-87,  pp.  102-104,  were  not  ln< 
tended  to  ioterferft  with  matters  olcom- 
merce  between  tbe  states,  and  do  not  ap> 
ply  in  cases  tike  the  present. 

Tlte  facts  In  the  case  of  Kelly  v.  liong* 
shore.  78  Ala.  2M,  were  that,  aftn*  Long- 
sbore  bad  mortgaged  his  lauds  to  Leh- 
man. Ourr  &  Co.,  Kelly  recovered  a  Joflg- 
ment  against  Longshore.  Kelly  then  filed 
n  bill  in  chancery  to  require  Lehman,  Durr 
ft  Cn.  to  foreclose  their  mortgage,  so  that 
he  might  reach  the  excess  of  proceeds  of 
sale,  after  satisfying  the  mortgasre.  The 
court  held  that,  alter  the  execution  of  the 
mortgage, there  was  nothing  Idt  In  Long- 
shore bnt  the  equity  of  redemption,  and 
**Mt  a  creditor  ol  Longshore,  or  the  pur* 


chaser  of  the  equity  of  .redemption,  con- 
ceding the  validity  of  the  mortgage,  coold 
have  no  greater  right  than  Longshore, 
which  was  simply  to  redeem  from  Leh- 
man. Durr  &  Co.  In  tbe  case  before  the 
court  the  plaintiff  Is  not  a  creditor  ol  tin- 
mortgagor,  and  bas  no  right  or  claim  to 
tbe  equity  of  redemption,  or  right  to  re* 
deem  from  tlie  mortgagee,  and  eonse* 
queutly  there  was  no  duty  resting  upon 
it  to  oBer  to  redeem.  The  older  au- 
thorities. (Davis  V.  Cook.  66  Ala.  617.  and 
eases  cited.)  which  held  that  a  Junior 
mortgasree  had  the  right  to  file  a  hill  to 
foreclose  bis  mortgage,  and  to  comprt  tbe 
foreclosore  of  a  prior  mortgage,  have  been 
in  ^ect,  II  not  in  words,  overrnled  by  tbe 
more  recent  cases  of  Kelly  v.  Longshore, 
supra,  and  Pratt  v.  Nixon,  8  South,  liep. 
761. 

In  the  case  of  Hootv.Sorrell.il  Ala.  886v 
Jacob  Hont  farnlsbed  lumber  to  Improve 
a  lot,  tbe  separate  esta  te  of  his  wife.  Rec- 
ognising tbe  gnwral  role  of  law  so  oftm 
declared  by  tills  court,  that  a  gratuitoo* 
conveyance  of  property  by  a  debtor  la  al»- 
soiotely  void  as  to  existing  creditors,  and» 
if  made  with  the  intention  to  d^raud,  will 
be  avolrled  as  to  subsequent  creditors.  It 
was  declared  that  the  lumber  was  a  gift 
to  tbe  wile,  wltbin  the  rule,  and  the  court 
held  that  the  proper  way  to  reach  tbe  gift, 
and  sabjoct  It  to  creditors,  was  to  rent 
out  or  lease  the  protwrty  until  tbe  receipt 
equaled  the  value  of  the  lumber  rurnished 
by  the  husband.  In  the  case  of  Kance  v. 
Nance,  84  Ala.  378,  4  Sonth.  Rep.  08&.  this 
court  declared  that  materials  furnished  in 
making  erections  or  Improvements  on  the 
wlffe'd  separate  real  estate,  by  tbe  linsoand 
with  bis  own  money,  If  he  la  embarrassed, 
will  be  regarded  as  a  gift  In  fraud  of  bi» 
creditors,  who  may  make  her  entate  liable 
therefor.  If  the  proof  shows  that  the  ma- 
terials tnmlshed  by  the  husband  were  Id 
his  hands  subject  to  their  claims.  In  the 
same  line  of  nnthority  may  be  cited  Aber 
V.  Brant,  88  N.  J.  Eq.  116;  Frarey  v. 
Wheeler,  4  Or.  190.  In  the  case  of  Bailey  v. 
Gardner,  31  W.  Va.  94.  6  S.  E.  Rep.  686, 
though  not  directly  Involved,  tbe  question 
was  very  generally  discussed,  and  many 
aathorltlea  commented  on,  and  In  conclu- 
sion it  was  declared  "as  well  settled*^ 
that,  where  no  debt  has  been  created  be- 
tween partlesto  a  fraudulent  transaction, 
and  tbe  personal  property  of  the  debtor 
bas  been  merged  or  become  a  part  of  the 
real  estate  of  another,  the  appropriate 
remedy  for  the  creditor  Is  to  charge  sucb 
real  estate  to  the  extent  of  the  debtor's 
property  thus  made  part  of  the  realty. 

If  the  contest  in  regard  to  the  Improve- 
ments was  between  Rotwrt  Y.  Ware,  the 
defendant,  and  Bessie  Wadsworth,  the 
mortgagee,  it  Is  very  clear  that  tbe  Im- 
provements would  go  with  and  as  a  part 
of  the  realty  In  satisfaction  of  tbe  mort- 
gage debt;  but  Robert  Y.  Ware,  an  em- 
barrassed debtor,  has  no  more  right  to 
donate  his  property  In  frand  of  his  credit- 
ors to  Bessie  Wadsworth,  or  tor  ber  bene- 
fit, than  to  donate  tbe  same  property  to 
bis  wife.  Tbe  bill  recognises  tbe  prior 
right  of  tbe  mortgagee,  and  she  Is  entitled 
to  have  her  mortgage  debt  satisfied,  to  the 
exhanstion  (.  f  all  the  property  conveyed. 
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tncladlng  the  iaaproToments,  as  axalnst 
the  mortKafcor  aud  her  hnaband.  Bat  she 
■cannot  appropriate  the  tmproTemeots  pat 
upun  the  pretnlMR  by  Robn-t  Y.  Ware  In 
•Iraud  of  bis  rredltors,  nutll  thetr  cla^ma 
taave  been  satlafled.  Complainant  1b  not 
■n  creditor  of  the  mortgrasor,  and  con- 
«eqaently  haa  no  claim  tu  her  equity 
•of  redemption.  It  haa  no  claim  on  the 
land,  and  can  neither  redeem  nnder  the 
■mortgage  nor  force  Ita  forecloanre.  The 
mortfiragee  holds  tbeleiral  title  tu  real  prop- 
erty of  which  Robert  Y.  Ware'a  property 
bas  beftume  a  part,  and  which  partta  liable 
-to  hlB  creditors.  8he  la  therefore  a  proper 
party  to  these  proceedings,  and  will  be 
-concluded  by  tbem.  She  can  protect  ber- 
aell  by  a  cross-bill  or  other  proeeedlnKS,  as 
abe  may  be  advised.  Parties  by  contract 
may  serer  a  dwelling  from  the  realty,  and 
-convert  It  Into  a  chattel.  Foster  v.  Mabe. 
4  Ala.402;  Tann  V.  Lnnsford,  ( Ala.)  SSonth. 
R^.  719.  And,  If  It  become  necessary  to 
meet  the  demands  of  Jnstlee,  a  coart  of 
■«qoltywlll  do  what  the  partleHthemselvee 
•eould  do,  Whether  this  course,  or  tbe 
rale  declared  in  11  Ala.,  supra,  or  some 
other,  should  be  adopted,  will  d^xmd  up- 
•on  the  pleadings  and  proof  In  tbe  farther 

Krogresfl  ol  the  cause.  There  ts  no  error 
I  the  ruling  of  tbe  court  on  the  demar- 
vm.  Affirmed. 


Wase  et  al.  r.  SBASowaooD  et  aJ. 
(Supreme  Court  of  Alabama.  April  14, 1891.) 
SqoiTABLB  Attaobhint— Debt  not  Dub— Fuvd. 

1.  Code  Ala.  1886,  f  8500,  provides  that  oonrts 
••(  chancery  may  Iwue  writs  of  sttachment  on 
legal  demandB,  as  attaohmeDts  may  Issue  from 
courts  of  law,  whioh  attachments  operate  only 
.on  the  effects  held  by  an  equitable  title.  Sec- 
tion 8498  provides  that  writs  of  equitable  attach- 
ment may  issue  on  equitable  debts  and  demands, 
In  any  oase  in  whlcdb  an  ettaohment  at  law  may 
4s«iia.  Section  2099  ^vides  that  an  sttaehment 
«t  law  may  issue  on  a  debt  whether  It  n»y  be 
<due  or  not,  and  seotion  3930  tMroridea  that  it  may 
Issue  when  defendant  has  fraudulently  disposed 
■of  bis  property.  Selcl,  that  the  remedy  in  equity 
Is  co-extenslve  with  that  at  law,  and  an  eonita* 
ble  attacbmrat  may  Issue  for  a  debt  not  due  on 
.proper W  held  by  an  equitable  title. 

i.  Where  an  insolvent  debtw,  with  his  own 
money,  furnishes  material  aud  workmaoship  in 
•eractinJCt  as  a  gift  to  his  wife,  a  house  on  land 
belongiiur  to  her.  It  Is  a  fraud  as  against  his 
•oreditra:^  and  the  store-honse  is  subject  to  equi- 
table attachment  t<x  their  debts,  thoDfi^  the  hns- 
-band  could  not  sue  the  wife  therefor. 

R.  The  lot  on  which  the  house  la  bnllt,  slnoe 
it  belongs  to  the  wife,  is  not  snt^eot  to  attach- 
meat  for  Uie  husband's  debts. 

4.  Nor  can  the  husband's  creditors  interfere 
with  a  mortgage  on  Uie  land  or  redeem  from  It. 

Appeal  from  chancery  court,  Montgora- 
■ery  county ;  John  A.  Foster,  Chancellor. 

The  bill  In  this  case  Is  filed  by  the  appel- 
lees. Seasnngood.MendereuD  &  Co.,  against 
the  appellunts,  end  seeka.  by  tbe  Issuance 
-of  aneqaitubleattachmeutagainst  certain 
-property  specifically  described  In  the  bill, 
•to  collect  a  debt  due  to  them  by  Robert  Y. 
Ware,  Jr.,  an  Insolvent  debtor.  The  aver- 
ineDts  of  the  bill,  the  prayer  for  relief,  and 
tbe  partleci  defendant  are  the  same  as 
found  In  the  statement  at  facts  In  Ware  v. 
Shoe  Co.,  ante.  1S6.  with  the  exception  of 
the  additional  prayer  forequltableattach* 
4nent.  The  bill  was  properly  awom  to. 


Upon  Its  presentation  to  the  Judxe  of  the 
city  court,  an  order  wets  made,  directing 
that,  upon  affidavit  being  made  and  bond 
being  executed,  the  reg^ter  should  lasue 
an  equitable  attachment  In  behalf  of  the 
complainants,  to  be  levied  npon  the  prop- 
erty described  In  the  bill.  No  affidavit 
and  bond  are  set  out  In  the  transcript; 
and  on  the  IBtb  day  of  October,  18K9,  the 
r^rister  Issued  an  attachment  as  directed 
by  tbe  order  of  tbe  court,  and  upon  that 
attachment  the  aberitf  made  bis  return 
tbatit  had  hten  executed  by  serving  a 
writ  on  Robert  Y.  Ware.  Jr.,  and  U&ry  H. 
Ware.  Tbe  defendants  moved  to  dismiss 
thta  bill  for  the  want  of  equity,  and  also 
demurred  to  It  upon  tbe  following 
grounds:  (1)  That  the  bill  contains  no 
equity;  (2)  that  the  complainants  had 
never  tried  to  redeem  the  property  from 
Mrs.  Wadsworth ;  (8)  that  the  allegations 
showed  that  tbe  Indebtedness  was  past 
due;  (4)  that  the  bill  was  filed  b^oretbe 
indebtedness  of  the  complainants  had  ma- 
tured. The  cbnneellor  overruled  tbe  mo- 
tion to  dismiss  the  bill,  and  also  tbe  de- 
murrers thereto;  and  bis  decree  in  this  be* 
half  Is  appealed  from, and  bereasslgned  as 
error. 

Tompkiam  A  Troy  and  AningtoaAGrti- 
hmm,  tar  appellante.  Roquemore,  Wbtte 
4  McKeBMto,  tor  appellees. 

Stonr,  C.  J.  The  affidavit  and  bond  for 
attachment  are  not  set  out  In  the  tran- 
script before  us.  but  It  Is  not  shown  that 
their  absence  was  made  a  question  In  tbe 
chancery  court.  Tbe  attacbmrat  reel  tee 
ttaat  they  were  made  and  ^ran.  and  we 
suppose  tbe  redtal  Is  true.  We  will  make 
no  ruling  on  this  question.  See  McKensle 
T.  Bentley.  SO  Ala.  189;  Smith  v.  Muore.  35 
Ala.  76.  When  this  bill  was  filed,  and  the 
attachment  sued  out,  the  claim  on  which 
It  was  founded  had  not  matured.  It  was 
made  a  ground  of  demurrer,  and  Is  urged 
before  us  that,  to  autborlse  equitable  at- 
tachment, the  debt  must  be  due  and  de* 
msndable.  The  debt  la  In  form  a  legal  de- 
mand, and  the  theory  of  tbe  bill  la  that  It 
seeks  to  reach  and  condemn  equitable  as- 
sets. The  language  of  the  at:  cute  (Code 
18H6.  S  8500)  is  ttaat  "courts  of  chancery 
may  Issue  writs  ot  attachment  on  legalde- 
mauds*  founded  on  any  Judgment  or  con- 
tract, express  or  Iniplied,  as  attachments 
may  Issue  from  courts  of  law;  which  at- 
tachments operate  only  on  the  effects  of 
the  defendant  held  by  an  equitable  title, 
or  on  demands  owing  by  other  persons, 
to  which  the  defendant,  agatnat  whom 
the  attachment  Issues,  la  lu  equity  enti- 
tled, whether  due  or  not."  Section  8310: 
"The  plaintiff  In  such  case  must  austala 
his  claim  by  affidavit,  and  give  bond  witb 
surety,  payable  to  thedefendant,  In  double 
tbe  value  of  the  property,  to  be  approved 
by  the  register,  conditioned  to  pay  all 
damages  the  defendant  may  sustain  by 
the  wrongful  or  vexatious  suing  out  of 
such  writ."  These  sections  of  the  Code 
are  preceded  by  section  848(1.  which  provides 
a  remedy  In  equity  for  the  recovery  ol 
equitable  debts  and  demands.  Its  lan- 
guage is:  "Writs  of  •  *  *  equitable 
attacbmoit  may  Issue  on  eqnltable  debtH 
and  demands  In  any  case  In  which  an  at- 
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taehment  at  law  m&y  iBBOfl;  and  in  the  Is- 
sue of  equitable  attach  men  ta,  and  all  the 
pr(K-«ediDg8  thereon,  the  provlsiunis  In  re- 
lation to  attaebments  from  courts  of  law 
must  be  observed,  except  so  far  as  may  be 
otherwise  provided  in  this  chapter. "  Sec- 
tion 3610,  supra,  follows  each  of  the  sec- 
tluDB,  (8^  and  3600,)  and  ranst  be  ander- 
■tOMd  as  qnallfylng:  the  remedy  s^ven  by 
eacb.  AH  these,  with  other  sections,  con- 
stitute a  system,  and  in  construing  any 
one  of  them  we  must  take  the  whale  sys- 
tem into  account,  and  thus  preserve  Its 
harmony.  It  will  be  noted  that  the  affi' 
davit  and  bond  required  in  equitable  at- 
tachments Is  precisely  the  ume  as  that 
preserlbed  In  salnff  oat  attachments  at 
law.  Oar  statutory  system,  pruvldlns 
for  attachments  at  law,  commences  with 
part  8,  tit.  2,  c.  1,  art.  1,  §  2920,  of  the  C!ode 
of  lStj6.  la  enumeratlnfir  the  different 
classes  of  demands  on  which  auch  process 
may  be  sued  out.  its  first  epeciflcation  is 
** a  debt,  whether  It  bed ae  or  not  at  the 
time  the  attachment  is  saed  oat."  In 
sCatlnff  the  yrounds  or  causes  for  which 
an  attachment  at  law  may  be  Issued,  the 
Btatate  (section  21*80)  has  the  fallowing 

EroTlsions:  "*  •  *  («»  When  the  de- 
ndant  la  about  fraadulentlytodlspose  of 
his  property;  (7)  when  the  defendant  has 
frandalently  diapoaed  of  bis  property." 
We  find  nothing  In  the  statates  to  war- 
lant  OS  In  holding,  mut»^aiutandlB,  that 
the  remedy  in  equity  is  not  co-extenalve 
with  that  at  law,  ao  far  aa  the  character 
of  demand  and  the  ground  of  attachment 
are  concerned.  The  atatute  In  terma  pro- 
vides that  the  equitable  writ  may  lasue 
"on  equitable  debts  and  demands.  In  any 
case  In  wblch  an  attachment  at  law  may 
Issoe:**  and  *'on  legtU  demands  •  •  • 
Id  Hocb  eases  as  attaehmrats  may  Issue 
from  courts  of  law;  which  attachments 
operate  only  on  tbe  effects  of  the  defend- 
ant held  by  an  equitable  title, "etc.  True, 
in  salng  out  aneb  writ,  dtber  at  law  or  In 
equity,  there  mast  be  a  substantial  con- 
formity to  what  the  statute  prescribes. 
This  results  from  the  na  ture  of  this  atata- 
toT7  remedy.  McKenile  r.  Boitley,  SO  Ala. 
189;  Smith  Moore,  85  Ala.  76;  Baunders 
V.  Cavett.  38  Ala.  61 ;  Wap.  Attachm.  28, 27. 
When,  however,  atatntury  requlremente 
are  eabstantlally  conformed  to,  very  dif- 
ferent intendmenta  must  be  indulged.  Our 
statutes  authorising  attachmentaof  prop* 
erty  were  designed,  in  part»  1u  circumvent 
fraud  and  dishonesty,  and,  when  proper 
conditions  are  presented,  they  are  liberal- 
ly constraed  in  furtherance  of  the  remedy. 
Wap.  Attaphm.2»l,27;  Flake  v.  Day, 23  Ala. 
183.  Thereto  nothing  in  thla  objection. 
The  case  of  Jones  v.  Massey,  79  Ala.  870, 
was  a  proceeding  nnder  a  different  atat* 
nte,  and  it  exerts  no  Influence  on  the  ques- 
tion we  are  eonaldering.  Foster  v.  Glazen- 
er,27Ala.S91. presents  a  very  dlBerent ques- 
tion from  that  here  raised ;  uor  do  the 
following  authorities  shed  any  light  onit: 
2  Brick.  Dig.  167;  8  Brick.  Dig.  5S7.  Gunn 
V.  Howell,  27  Ala.  683.  la  of  doubtful  au- 
thority. Bant  V.  Ellison.  82  Ala.  178,  198. 
An  equitable  attachment  can  ''ox>erateon- 
ly  on  the  effects  of  tbe  defendant  held  by 
an  equitable  title, "  etc.  Tbe  demurrer  de- 
nies that  the  Interest  of  Robert  Y.  Ware, 


Jr.,  in  the  store-hoase,  aa  averred  In'  the 
bill,  is  an  equitable  title,  and  bence  denies 
that  it  Is  subject  to  equitable  atrtacbment, 
aued  out  as  this  la,  for  the  enturcement  of 
a  legal  demand.  Tbe  bill  charges  that 
Robert  Y.  Ware,  Jr.,  with  blsown  money, 
fumlabed  the  material  and  workmanship* 
and  therewith  erected  the  store-bouse  on 
the  land,  the  property  of  his  wife,  Mury  H. 
Ware;  that  tJiia  was  done  by  him  as  a  gift 
to  bis  wife;  and,  the  debttocomplalnants 
having  been  previously  contracted,  such 
gitt,  as  ogainst  them,  is  a  fraud  In  law. 
and  the  store-houHe  Is  equitably  subject  to 
their  claim.  Miller  v.  Thompson,  8  Fort. 
(Ala.)  106 ;  2  Brick.  Dig. p.  16,  $45;  Zelnicker 
T.  Brigham.  74Ala.  696;  Hubbard  v.  Allen. 
69  Ala.  S88.  The  contention  of  demur- 
rant Is  that,  inasmuch  as  Robert  Y.  Ware, 
Jr.,  could  not  maintain  a  suit  against 
hla  wife  for  the  houae,  nor  tor  the  mata- 
rials  and  workmanship  employed  In  its 
cous  traction  .the  bill  aeta  forth  no  such  equi- 
table title  In  tbe  husband  as  will  maintain 
equity  Jurisdiction  In  having  it  applied  to 
the  husband's  debts.  This  to  too  narrow 
a  view  ol  tbe  statu  te.  If  the  gift  to  the 
wife  had  been  of  a  portable  chattel, — such 
as  is  susceptible  uf  manual  delivery,  and 
Is,  In  fact,  delivered,— no  one  would  ques< 
tion  that  such  chattel  could  tie  eeUed  un- 
der execution  or  attachment  at  law  at  the 
suit  of  creditors  of  the  husband;  yet*  In 
Bocb  case,  the  buaband  would  bave  re- 
tained no  such  right  to  the  chattel  aa  that 
he  could  maintain  ao  action  for  its  recov- 
ery. And  the  same  rule  would  prevail, 
if  a  debtor  should  give  bis  property  to  an- 
other, even  to  a  stranger.  Such  gift,  under 
our  rulings,  Is  cunatmctlvely  fraudulent, 
as  againat  existing  debts.  We  hold  that 
when  one  person  baa  the  title  or  eimtrol 
of  property  which,  in  good  conscience, 
shoud  he  applied  to  the  debts  of  another, 
and  that  property  Is  In  such  condition  as 
that  it  cannot  be  made  available  without 
the  Intervention  of  chancery  powers, 
then  the  case  la  brought  within  aectlon 
3500  of  tbe  Code  of  1886.  In  the  case  of 
Ware  v.  Shoe  Co.,  ante,  186,  (at  the  pres- 
ent term.)  we  considered  and  decided  most 
of  the  other  qnestlons  raised  by  this  rec- 
ord. We  need  not  re-examine  the  ques- 
tions there  decldnd.  It  la  manifest  that 
tbe  complainants  show  no  right  to  pro- 
ceed against  tbe  lot  on  which  tbe  store- 
houae  atanda.  That  lot  to  the  property  of 
Mre.  Mary  H.  Ware,  and  the  bill  ctmtaine 
no  averments  tending  to  show  that  the 
realty  Is  subject  to  the  claim  sued  for. 
Nor  can  complainants  Interfere  with  the 
mortgage  interest  of  Mrs.  Wadsworth, 
nor  force  her  to  foreclose  her  mortgage. 
Kelly  T.  Longshore,  78  Ala.  208.  Nor  can 
they  redeem  from  Mrs.  Wadsworth,  tor 
they  show  no  debt  against  Mrs.  Ware,  and 
no  right  to  subject  the  lot  to  their  d^ 
mand.  Their  rights  are  only  such  as  may 
he  asserted  under  the  principles  settled  In 
Hoot  V.  Sorrell.  11  Ala.  886,  and  Nance  v. 
Nance,  84  Ala.  875, 4  South.  Rep.  600.  The 
interest  of  Rot>ert  Y.  Ware,  Jr.,  as 
averred,  is  not  an  interest  in  the  realty. 
The  facts  an*  not  sufficiently  developed  tor 
UB  to  determine  In  what  manner  relief 
shall  be  granted  to  complainants.  If  it 
tuma  out  they  are  enUtled  to  any.  Tbr 
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chaiftery  court  did  not  err  In  overroliog 
tbe  demurreni  to  the  bill  of  complainnnta, 
and  tbe  decretal  order  mast  be  atUrmed. 


Kkw  Ekolahd  Uomto.  Sbcuutt  Co. 
INORAK  at  a/. 

(Supreme  Court  of  Alabama.  Aprils,  1891.) 

POSBIOH  COHPOaiTIOM— FUOB  OF  BUSIltBSS— 

Bbxtiob  or  Fboobsb. 
When  a  foreign  corporation  haa  a  dnly- 
sppolnted  agent  in  tbe  state,  who  has  a  place  of 
boslness,  on  tbe  Inside  walls  of  which  is  dis- 
played a  sifra  benriafT  the  name  of  the  corpora- 
uon,  and  his  own  nam*  as  agent,  and  on  the  out- 
side a  sign  bearing  bis  naaia  and  business,  and 
who  Is  autborlMd  to  receive  service  of  woceoa 
btadiog  tbe  corporation,  there  la.  in  the  aoaence 
of  statutory  enactments,  a  aulBclent  compliance 
with  Const  Ala.  art  14,  |  4,  prohlbltins  a  for- 
eign corporation  from  doing  boslness  in  tne  state 
withoat  having  a  **kDown'*  plaoe  of  boslness, 
and  an  aatborlied  agent  therein. 

Apiisal  from  clrcolt  court,  Rutaell  eoDn- 
ty:  J-  M,  Cakhicbael,  Judere. 

Ejectment  by  the  New  England  Mort- 
sage  Security  Company,  tt  lurelgn  corpo- 
ration, agalnat  D.  W.  Ingram  and  wife,  to 
recover  posaeeaioD  of  certain  lands.  Plain- 
tiff rested  lU  clalui  of  title  and  right  of 
posseselon  upon  a  uiurtgage  executed  by 
defendaote  to  plaintiff.  The  cumplalut 
allejred  a  compliance  by  plaiutlff  with  the 
requirement  of  section  4,  art.  14,  of  tbe 
eouatitutlon,  which  rvqolred  that  all  for- 
eign corporatioDH  doing  buainees  in  the 
Btate  should  bave  a  resident  agent  and 
a  luiowQ  place  of  baBlnewi  la  ttits  state. 
Plaintiff,  after  IntnMlDclagthe  mortgage 
and  other  evidence  of  title,  offared  to  intro- 
duce ia  evidence,  for  the  purpose  of  show- 
ing a  compliance  wltb  tbe  constltntioual 
requirement  above  referred  to,tbeBfEidavit 
of  Us  agent,  E.  D.  Bowles,  to  the  effect: 
On  December  24, 1886,  and  on  Junuary4, 
1887.  be  was  agent  for  plaintiff,  and 
resided  In  tbe  dty  of  Selma.  In  the  state  of 
Alabama;  that  he  was  duly  appointed 
•QCh  aifent  In  writing  In  tbesprlngot  1885, 
and  continued  to  act  in  that  capacity  un- 
til March  19.  1887;  that  he  accepted  tbe 
appointment  as  agent  forplaiotlff  as  soon 
as  it  was  made,  and  plaintinpald  him  a 
salary  up  to  the  time  be  resigned.  In  1887 ; 
that  Immediately  upon  bis  appointment 
be  exhibited  on  the  walls  of  his  office,  In- 
side said  office,  asls^  on  which  was  print- 
ed the  words,  "The  New  England  Mort- 
gage Security  Company,  E.  D.  Bowles, 
Agent;"  that  on  the  ontsldeof  the  office, 
and  over  the  door  of  tbe  same,  was  dis- 
played bis  bualneas  sign,  consisting  of  his 
name,  and  tbe  style  of  bis  business. "  Real 
Estate  ft  Insurance;  **  tbat  after  bis  ap- 
pointment as  agent  he  did  no  baBlness 
whatever  for  eald  corporation,  and  was 
required  to  donone,  other  than  to  answer 
whatever  Inquiries  were  made  of  him  as 
to  the  location  and  charter  ol  said  cor- 
poration, and  to  accept  service  of  what- 
ever writs  or  legal  processes  were  issued 
out  of  tbe  courts  of  tbe  state  of  Alabama 
against  It.  Defendants  moved  the  conrt 
to  exclude  such  evidence,  on  the  ground 
tbat  it  was  Insuffieient  and  inadequate  to 
iriiow  a  compllancewlthtbeconstltntional 
fequlremeDt.  and  the  court  snstained  tba 


motloQ.  Plaintiff  took  a  nonsuit,  and 
appeals. 

Rognemon,  White  A  MeKeoMle,  for  ap- 
pellant. LiymiLn  W.  MATtin,  for  appellees. 

Stonie.  C.  J.  The  present  record  raises 
but  a  single  question.  Article  14, 8  4,  of 
the  constitution  of  Alabama,  ordains  that 
"  no  foreign  corporation  shall  do  any  busi- 
ness in  this  state  without  having  at  least 
one  known  place  of  buHlness,  and  an  au- 
thorised agent  or  agents  therein;  and 
such  oorporatloo  may  besued  in  any  coun- 
ty where  It  does  bualneas,  by  aervUx  of 
process  upon  an  agent  anywhere  In  this 
state. "  Wo  have  uniformly  held  that  tbe 
conatltutionul  clause  we  have  copied  la 
sell-executing,  without  any  statute  to 
give  It  practical  operation.  American  U. 
Tel.  Co.  V.  W.  U.  Tel.  Co„  67  Ala.  26; 
Beard  v.  Fubllshlog  Co.,  71  Ala.  60;  Sher- 
wood  V.  Alvls,  88  Ala.  115,  S  South.  Bep. 
807 ;  Dudley  v.  Collier.  ST  Ala.  481.  6  8onl£. 
Rep.  804:  Farrior  v.  Security  Co..  88  Ala. 
376,7  South.  Rep.  200;  Mallvns  v.  Mort- 
gage Co.,  88  Ala.  380,7  South.  Rep.  301; 
Craddock  v.  Same,  88  Ala.  281,  7  South. 
Rep.  196;  Christian  v.  Mortgage  Co.,  S9 
Ala.  198,  7  South.  Rep.  427.  Possibly,  thia 
question  la  now  outsideof  tbefieldof  leglt- 
imutedebate.  Inall  transaetltuiBOrigtnat* 
Ing  since  tbe  enactment  of  the  statute  **  to 
give  force  and  effect"  to  that  constitutional 
clause,  JCebruary  28,  1887,  there  has  been 
no  difficulty  or  uncertainty  in  conformiDg 
to  Its  requirements.  Sees.  Acts.  p.  102.  Id 
tbecase  in  band  the  loan  and  mortRaKea&. 
cnrity  were  negotiated  prior  to  tbe  enact- 
ment of  tbe  statute.  It  must  tber^ore  be 
determined  on  tbecouatltu tiona  1  provision 
alone.  The  trial  court  ruled  that  the  ap- 
pellant corporation,  in  Its  attempt  to  con- 
form to  this  requiremen  t  of  the  constitu- 
tion, bad  fallen  short;  and.  tailing  to  ffet 
before  the  Jury  Its  t^stlmouy  on  that  point, 
a  nonsuit  was  taken,  with  a  bill  of  excep- 
tions. Tbe  legality  and  sufficiency  of  toe 
testimony  ruled  out  present  tbe  only  ques- 
tions for  our  consideration  on  this  appeal. 
Code  1886,  §  3769.  Tbe  record  does  not  Id. 
form  us  on  what  principle  the  ruling  ol 
the  circuit  court  was  based.  If  the  con- 
tention was  that  the  authority  given  to 
Bowles,  the  agent,  was  not  comprehen- 
sive enough,  we  think  tbe  position  unten- 
able. Tbe  real  purpose  of  the  cnnstltn- 
tlonal  requlrament  was  to  relieve  perenna 
who  have  dealings  with  foreign  corpora- 
tiuns  of  the  bnrden  of  guing  out  of  the 
state  to  institute  Judicial  proceedings  tor 
the  redress  of  grievances  suffered,  or 
supposed  to  have  been  suffered,  at  the 
hands  of  such  foreign  corporations.  The 
second  clause  of  said  section  of  the  consti- 
tution proves  this.  Tbe  agent's  powers, 
us  testified  by  him,  were  ample  for  tbia 
purpose. 

What  are  we  to  understand  Is  tbe  mean- 
ing of  tbe  pliruse  "known  place  of  buat- 
□ees  ?  "  "  Known  **  Is  a  word  of  very  com- 
prehensive and  varied  meaning,  and  ia 
shaded  very  mnch  by  tbe  nature  ot  tbe 
subject  of  inquiry,  it  cannot  mean  tbat 
tbe  place  of  busluess  shall  be  known**  of 
all  men."  That  would  be  too  exacting, 
and  would  require  what  not  only  could 
not  be  proved,  out  could  not.  In  the  nat- 


Digitized  by 


Google 


Ala.) 


KELMS  «.  EDINBUBGH-AMERICAK  LAND  MOBTO.  GO. 


ure  of  tbIngB,  exist.  It  It  be  claimed  that 
the  word  fmpHefl  Chat  the  pei-Hon  deaHng 
with  the  corporation  shall  have  knowl- 
edge of  Us  place  of  baslness.  the  answer  is 
that  the  langoaise  of  the  constitutional 
proviBrton  repels  that  interpretntlon. 
This  interpretation  would  be  too  narrow 
to  satisfy  the  obvloas  import  of  the  terms 
employed,  and  wo  cannot  ad«>pt  it.  Nor 
can  we  hold  that  the  meaning  of  the 
clause  Is  That  the  place  of  business  must 
hare  become  generally  known.  To  be- 
come generally  known  requires  that  a 
basinesB  shall  have  been  conducted  nt  a 
partlcnlar  place,  with  such  public  methods, 
aiid  for  Huch  a  length  of  time,  as  to  raise 
the  presDmptlon  that  the  public  has  ac- 
qulrefl  knowledge  of  it.  In  other  words, 
that  the  bastne^B  shall  have  been  carried 
on  a  safflclent  length  or  time  to  generate 
the  presumption  of  notice  or  general 
knowletlfje,  before  a  foreign  corporation 
can  lie  authorized  to  engage  in  soch  busi- 
ness. The  absurdity  of  such  a  propusl- 
tlon  Is  self-evident.  The  constitotlon  is 
silent  as  to  the  manner  of  giving  notice  of 
an  established  place  of  bunlness,  and  we 
have  stated  some  of  the  dlfflcultles  wp  en- 
counter in  formulating  a  rule  for  carrying 
the  constitutional  Inhibition  into  eJTect,  In 
the  absence  of  legislative  direction.  Pos- 
sibly these  dlfflcultles  present  a  strong 
oneumrat  against  the  position,  if  It  were 
open  to  debate,  that  section  4,  art.  14,  of 
oor  state  constitution.  Is  self  execntlng. 
But  we  will  not  furtfier  allude  to  that 
qnentlon.  We  cannot  give  the  word 
"  known  "  either  of  the  meanings  sappospd 
above.  We  think  we  effectuate  the  spirit 
of  the  clauRe  by  holding,  as  we  do,  that 
the  constitutional  requirement,  in  the  ab- 
sence of  the  statute,  was  fully  complied 
with  In  this  case.  A  place  of  business  was 
established  in  the  city  of  Selma,  Ala.,  and 
Mr.  Bowles,  stationed  there,  was  fully  an- 
thori»Hl  and  empowered  to  receive  service 
of  process  binding  tbe  corporation.  His 
character  as  agent  was  made  known  by 
a  sign  or  placard  posted  in  his  office.  This 
enabled  tlie  public,  on  Inquiry,  to  ascer- 
tain the  place  of  bneinese  and  tbe  name  of 
the  agent,  and  constituted  a  known  place 
ofbusineMS.  The  Judgment  of  the  circuit 
court  Is  reversed,  the  nonsuit  set  aside, 
and  the  cause  remanded. 


Nbi^ub  v.  E!dinburgh-Auerkj4N  Land 

MOHTO.  Co. 

(Supreme  Court  of  Alabama.  April  8, 1891.) 

ACTtOXS  BT  FORBIQN  CORPORATIONS  —  AOBNTS — 

Place  or  Business  —  Fohbclosurb  op  Mort- 

1.  Const  Ala.  art  14,  %  4,  provides  that  no 
foreign  oorporatioQ  shall  do  bosiaflss  In  the  state 
wltbont  bavlDg  at  least  one  known  place  of  bus- 
iness, and  an  authorized  agent  tharan.  Act  Ala. 
Feb.  p.  103,  requires  fore^^n  corpora- 

tloQs  to  desiguate  such  plaoe  and  agent  by  Bliog 
a  notice  with  the  secretary  of  state.  Said  sec- 
tion of  the  constitution  further  provides  thai  such 
corporation  may  be  sned  In  any  county  where  it 
does  boslneas,  by  service  of  process  on  an  agent 
saywhOTB  In  the  state.  H<ela,  that  the  designa- 
lifm  of  auoh  agent  Is  merely  ttur  the  purpose  of 
suit  against  vie  corporation,  that  be  need  not 
have  any  power  to  do  business,  and  Uiereforo  that, 
in  a  suit  hy  a  foreign  corporation  to  foreclose  a 
tBortgage,  the  bill  need  not  aver  fftots  to  show 


that  the  agent  designated  had  authority  to  ezer- 
oise  any  corporate  xonctlons. 

i.  Act  Ala.  Feb.  18W-87,  p.  UB,  I  8,  provides 
that  it  shall  not  be  lawful  for  any  person  to  act 
as  agent  or  transwct  any  business  for  a  foreign 
corporation  until  the  corporation  has  complied 
wito  the  requirements  of  the  act  Held,  in  a 
suit  to  foreclose  a  mortgage,  that  a  txlll  was  not 
deinorrable  for  tailare  to  allege  iiioh  cmnplianoe, 
the  presum^lon  betng  Id  favor  of  a  oMnpUnee. 

Appeal  from  chancery  court,  Ftfirycuun- 
ty;  W.  H.  Taylok,  Chancellor. 
j.  C.  Rlcbtiniaon,  for  appellant. 

Coi.EMA.y,  ,T.  Tbe  bill  was  filed  by  ap- 
pellee, a  foreign  corporation,  to  foreclose 
a  mortgage  given  to  secure  a  loan  of  mon- 
ey. Appellant  demurred  to  the  bill,  and 
the  grounds  of  demnrrer  are  (1>  that  the 
bill  fails  to  sufficiently  aver  facts  to  rhow 
that  the  "agent  designated"  bail  authori- 
ty to  exercise  or  perform  any  of  tbe  cor- 
porate functions  or  powers  of  the  corpo- 
ration; and  (2)  for  that  the  bill  falls  to 
show  that  tbe  corpora  tlon,  by  Its  charter, 
was  authorised  to  engage  In  the  business 
of  loaning  money,  and  securing  the  same 
by  taking  mortgages  on  the  lands  In  Ala- 
bama.  There  are  several  assignments  of 

f grounds  for  demurrer,  Intended  to  raise, 
n  different  ways,  the  same  principle.  Ap- 
pellant's contention  Is  that,  under  the  in- 
fluence of  the  principle  declared  in  Christ- 
Ian  V.  Mortgage  Co.,  89  Ala.  190, 7  South. 
Rep.  427,  a  foreign  corporation  is  Tpqulreid 
tu  aver  In  the  pleadings  every  fart  essential 
to  show  it  bad  tbe  power  and  right  to 
matce  the  contract  sought  to  he  enforced 
and  to  maintain  tbe  bill.  A  corporation 
has  been  declared  to  be  a  mere  legal  en- 
tity, wlthont  bodily  existence  or  actual 
residence.  Tbe  act  of  February  If).  1870, 
now  section  3643  of  the  Code  of  1886.  de- 
clared the  residence  of  eorporattouH  to  be 
in  any  county  where  they  do  business,  at 
least  for  the  purposes  of  suit.  Home  Pro- 
tection V.  Richards,  74  Ala.  470.  In  civat- 
ing  domestic  corporations,  the  state, 
through  the  lptds1ature,had  full  authority 
to  subject  it  to  such  restrictions  and  lia- 
bilities, within  constitutional  bounds,  as 
the  public  interest  required.   Fordgn  cor- 

g orations  are  essentiBHy  non-residents, 
uits  against  non-residents  are  sometimes 
attended  with  inconvenience,  difficulties, 
and  expense,  and  Judgments  rendered  are 
not  always  abaolate.  Service  by  publica- 
tion only,  may  be  sufficient  to  authorise 
Judgment  and  condemnation,  when  the 
proceedings  are  in  rem,  and  for  all  pur- 
poses within  the  Jurisdiction  of  the  state; 
but  such  Judgments  rendered  In  cases 
where  the  court  did  not  have  Jurisdiction 
ol  the  person  are  nut  conclusive  as  per- 
sonal Jurlgments  beyond  the  Jurisdiction 
of  the  state.  Corporations  are  not  cltl- 
tens,  witliii  the  meaning  of  the  constitu- 
tion of  the  United  States,  which  accorded 
to  them  the  privileges  and  immunities  of 
citizens  in  the  several  states;  and  it  is  ac- 
cepted law  that  the  several  states  have 
the  power  and  authority  to  prescribe  the 
terms,  places,  and  conditions  upon  whlcti 
foreign  corporations  may  do  business  with- 
in their  respective  limits,  and  to  provide 
for  the  security  of  their  own  cltlxens  In 
transactions  with  foreign  corporations. 
Paul  T.  Virginia,  8  WaU.  168.  Article  14. 
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9  4.  of  the  comtltatlfm.  wblcb*  declarw 
that "  no  lonriffn  corporation  ehalt  do  any 
boalneM  In  tbis  state  witboot  having  at 
least  one  known  place  of  bnelaees  and  an 
aathurized  agent  or  ^ente  therein, "  was 
Intended  to  require  fnrelfcn  corporations 
to  have  a  "legal  and  local  existence"  In 
the  state,  which  should  be"  officially  exhib- 
ited" and  acknowledged  as  snch,  by  hav- 
ing a  "known  place  of  business  and  an 
authorized  atcent  or  agents  therein."  The 
proTlslon  of  the  constitution  was  not  in- 
tended to  require  of  the  forelf^n  corpora- 
tion that  no  business  should  lie  transfiet- 
ed  with  it,  except  only  at  the  one  known 
place  of  business,  and  through  such  au- 
ttaorised  agent  therein ;  for,  after  provid- 
ing that  it  should  have  one  known  place 
of  business  and  an  agent  therein,  the  same 
section  further  provides  "that  siieb  corpo- 
ration may  be  sued  in  any  county  where  it 
does  business,  by  service  of  process  upon 
an  agent  anywhere  In  thlBState."  Service 
of  process  is  not  limited  to  the  agent 
"therein  "  designated,  at  the  known  place 
n(  bufilnese,  but  may  be  upon  an  agent 
any  when  In  the  state;  neither  did  the 
law  intend  to  require  that  every  ''compa- 
ny  or  corporation  not  organited  under 
the  laws  ol  Alabama"  should  have  a 
branch  enterprise  of  its  business  at  the 
"onn  known  designated  place." 

As  to  what  fs'^a  known  place  of  busi- 
ness," within  thp  meaning  of  the  constitu- 
tion. Is  not  raised  by  the  demurrer,  and 
will  not  be  considered,  further  tban  to  re- 
fer to  the  case  of  Mortgage  Security  Co.  v. 
Ingram,  ante,  140,  delivered  at  the  same 
time  with  tbisoplnion.  where  thiflquestlon 
has  been  considered  and  adjudicated. 
When  the  known  placeot  buslnesB  Is  desig- 
nated, the  corporation  has  a  "legal  and 
local  existence"  in  tbe  state,  and,  for  the 
purposes  of  suits.  Is  placed  upon  the  yinie 
tooting  as  domestic  corporations. /The 
act  of  tbe  legislature  of  February,  yS^l, 
p.  102,  requires  every  foreigu  corporation 
"to  officially  designate  one  known  place  of 
business,  and  an  authorized  agent  or 
agents  thereat,  to  be  filed  In  the  office  of 
the  secretary  of  state  at  Montgomery." 
Until  this  act  t>ecame  a  law,  there  was  no 
legally  declared  ruleby  whlcb  tbe  "known 
place  of  baBlness"and  "authorised  agent" 
could  be  ascertained.  When  the  statute 
has  bnen  complied  with  by  the  foreign  cor- 
poration In  this  respect,  both  place  and 
agent  may  t>e  known,  and  any  person 
wlihtng  to  sue  in  any  county  in  the  state 
may  know  where  to  have  process  and  serv- 
ice personally  executed  upon  tbe  foreign 
corporation,  and  a  judgment  recovered 
upon  sucb  service  will  be  as  valid  for  all 
purposes  ns  if  against  a  resident  citizen 
or  domestic  corporation.  An  "agent," 
within  tbe  ineanlHg  of  the  constitution,  is 
not  one  who  has  authority  to  b^nd  the 
corporation  by  contract  generally.  The 
general  rule  that  he  who  deals  with  an 
agent  does  so  at  his  peril  continues  In  force 
and  applies,  and  the  parties  having  busi- 
ness transactions  with  the  forelKncorpora- 
tlon  through  anagent.are  houndto  know 
the  extent  of  the  agent's  authority.  If 
such  agent,  by  virtue  of  hie  appointment 
nnder  the  statute,  can  bind  the  corpora- 
tion at  all,  then  bis  authority  is  general 


and  absolute  for  all  porposee.  There  Is 
no  limltaHon  apoa  bis  power  in  the  con- 
stltntlon  and  statute,  we  hold,  therefore, 
that  tbe  provision  of  the  constitution,  re- 
quiring foreign  corporations  to  have  a 
known  place  of  business  and  an  author- 
ized agent,  has  no  scope  or  purpose,  other 
tban  to  provide  for  the  bringing  of  suits 
and  recovery  of  Jndgment8,a8 11  th^  were 
resident  or  domestic  corporations/ 

The  agent  appointed  In  compUHnce,  to 
comply  with  the  conaUtutlonal  and  statu- 
tory provisions,  may  not  be  authorized  by 
the  corporation  to  do  any  act  or  to  trans- 
act any  business,  to  promote  or  carry  on 
the  business  of  the  company,  and  yet  bp 
an  agent,  within  the  meaning  of  the  law. 
This  view  of  tbe  law  Is  fully  borne  out  by 
the  act  of  tbe  les^latnre,  (Acts  1H8&-87, 
p.  103.  S  3,)  which  enacts  **  that  it  shall  not 
be  lawful  tor  any  person  to  act  as  agent, 
or  transact  any  business,  directly  or  indi- 
rectly, for  or  on  behalf  of  snch  corpora- 
tion, until  sucb  corporation  hue  fully  com- 
piled with  tbe  requirements  of  this  act. " 
Whether  the  act  of  the  legislature,  so  far 
as  It  undertakes  to  impose  tbis  condition 
upon  "companies"  other  than  foreign  cor- 
porations, is  without  cooatltnUonal  au- 
thority, and  therefore  is  void,  is  not  adju- 
dicated. The  constitatlooal  provision 
and  the  act  of  the  legislature  cannot  t>e 
given  a  literal  construction,  without  ren- 
dering them  obnoxious  to  tbe  coustltu- 
tion  of  the  United  States.  Only  congress 
has  the  power  to  regulate  Interstate  com- 
merce. A  foreign  'company  or  corpora- 
tion has  tbe  right,  by  Its  agents,  to  sell 
articles  of  commerce  anywhere  In  this 
state,  and  ship  them  to  the  purchasers, 
and  any  attempt  to  Interfere  with  such 
business  would  be  an  interference  with  In- 
terstate commerce.  Bobbins  v.  Taxing 
Dlst.,  190  U.  8.  489.  7  Sup.  Ct.  Bep.  592; 
Ware  v.  Shoe  Co..  ante,  ISiS,  and  authori- 
ties cited.  Money  is  nut  a  commodity  of 
barter  antl  sale,  or  to  be  put  up  and  sold 
after  being  shipped;  and  the  loaning  of 
money  by  foreign  corporations,  enguged 
In  that  business,  Is  not  a  matter  of  inter- 
state commerce,  and  may  be  subjected  to 
tbe  conditions  imposed  by  the  constitu- 
tion. That  question  Is  not  directly  raised, 
and  we  reter  to  the  principle  merely  to 
Hhow  that  the  words  of  the  constitution, 
literally  applied  and  enforced,  would  in- 
terfere In  many  cases  with  interstate  com- 
merce. Under  the  foregoing  principles  of 
law,  the  first  ground  ot  demurrer  Is  Insuf- 
ficient. The  other  assignments  of  demur- 
rer involve  but  one  and  the  same  principle. 

It  is  contended  that,  as  a  corporation 
can  do  no  business  not  authorised  by  Ita 
charter,  under  the  Influence  of  the  au- 
thority of  Farrior  v.  Security  Co.,  88  Ala. 
275,  7  Noutli.  Rep.  300,  plaintiffs  must  aver 
every  material  fact  necessary  to  authorize 
relief,  and,  construing  the  pleadings  most 
strongly  against  the  pleader,  the  bill  fails 
to  show  that  plaintiff,  as  a  corporation, 
had  authority  to  engage  in  the  business  of 
loaning  money.  Neither  tbe  constitution 
nor  the  act  of  the  logislaturewan  intended 
to  alter  or  affect  settled  principles  of  plead- 
ing. The  mere  bringing  a  solt  is  not  do- 
ing business  within  tbe  prohibition  of  tbe 
state,  and,  by  our  law,  all  corporations. 
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wb«ther  domestic  or  forel^.  bare  the 
SQioe  liffbt  to  Bue  as  natural  persons,  sub- 
ject aud  entitled  to  tbe  same  rules  and  ad- 
vantages of  pleedlDK.  and  this  f^lTen  to 
them  by  tbv  cunstitntlon  and  laws  ol  the 
state.  74  Aln.  476.  WbeneTvr  the  iaeta 
aTerred  In  a  complaint  or  bill  In  equity 
show  a  contract  which  prima  /kefa  ffives 
A  leical  and  good  canse  of  action  to  plain- 
tiff, and  It  reqnlree  evldf^nce  on  the  part  of 
the  defendant  to  show  that  the  plaintiff  Is 
nnder  a  personal  disability  to  maintain 
tbe  action,  or  that  the  plaintiff,  whether 
a  person  or  corporation,  was  under  a  le- 
gal disability  to  make  the  contract,  tbe 
disability  nut  arising  out  of  the  contract 
Itself,  but  only  attaching  to  the  person 
who  made  it,  or  that  the  eontrnct  was 
made  uu  a  day  dies  noo  Jaiidlcue,  such  de- 
fense In  available  only  by  plea  or  answer, 
and  cannot  be  presented  by  demurrer. 
Tbe  law  does  not  and  was  not  Intended 
to  prc»blblt  the  loaning  of  monpy  ]a  ttals 
state  by  foreign  corporations,  and  such  a 
contract  cannot  be  declared  Invalid  for 
tbe  reason  that  the  loan  was  made  by  a 
foreign  corporation ;  but,  II  Invalid  at  all, 
It  must  be  becanse  of  a  failure  to  comply 
wltb  the  law  which  requires  foreign  cor- 
porations in  this  state  to  designate  a 
known  place  of  bualnwa  and  an  authorised 
agent  before  doing  bustaflSB.'  The  Inva- 
riable rale  of  practice  recognised  and  fol- 
lowed In  this  state  has  been  that  when 
the  contract  was  founded  on  a  considera- 
tion prohibited  by  stntnte,  or  made  on  a 
day  Ulee  hob  Jarttihaa,  or  plalDtltTs  were 
under  a  personal  disability  to  make  the 
contract  or  to  sue,  and  this  did  not  ap- 
pear from  ttie  contract  or  averments  In 
tbe  complaint,  the  d^toise  mimt  be  made 
by  plea  and  evidence,  and  never  by  a  de- 
murrer. See  tbe  following  anthoiitles: 
Boulwnre  v.  I>avl«,  M)  Ala.  207,  H  South. 
Rep.  84;  Dudley  r.  Collier.  87  Ala.  431.  C 
South.  Rep.  8V4;  Harrison  v.  Jones,  80 
Ala.  412;  Boiling  v.  Monchas,  85  Ala.  660; 
Keufro  v.  Loyd,  64  Ala.  04;  Ware  v.  Jones. 
61  Ala.  205;  Woods  r.  Armstrong,  64  Aln. 
ISO;  Walker  v.  Untgory,  86  Ala.  180;  MU- 
ton  v.Haden,32  Ala.  86;  Gunter v. lackey, 
30  Ala.  601;  Saltmarsh  v.  Tathlli.  13  Kla. 
406;  Dodsonv.Harris.lO  Ala.666;  Shlppey 
r.  E^astwnofl,  0  Ala.  IfHj;  McOehee  v.  Lind- 
say, 6  Ala.  16;  O'DoDuell  v.Sweeney.S  Ala. 
468.  nb^allty  In  a  transaction  Is  never  pre- 
sumed. On  the  contrary,  everything  Is 
presnmed  to  have  been  legally  done  till  the 
contrary  is  proven.  1  Chit.  PI.  9§  230,  221. 
UDlesH  the  disability  of  the  plaintiff  tn 
maintain  thebill  Uapparent  npon  the  face 
of  tbe  bill,  it  is  not  the  subject  ot  a  demur- 
ter.  bot  of  a  plea.  Story.  Eq.  PI.  §§  408. 
494,  722.  The  legal  proposition  involved  is 
whether,  when  the  pleadings  show  the 
contract  was  made  In  this  state  by  a  tor> 
efgn  corporation,  the  law  raises  the  pre- 
sumption that  it  WAS  made  in  violation  of 
the  statute,  or  will  the  law  presume  that 
the  parties  complied  with  the  statute. 
Unless  tbe  former  presumption  arises,  a 
demurrer  will  not  lie,  Tbe  foregoing  au- 
thorltlee  are  conclusive  of  the  question. 

Suppose,  Instead  ol  filing  a  bill  In  tbe 
chancery  court,  the  plalntlffs  had  sued  In 
a  eonrt  of  common  law,  and  had  declared 
upon  the  promissory  note,  In  the  osaal 
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form  ot  *  declarations  npon  promissory 
notes,  could  It  be  contended  that  tbe  com- 
plaint would  have  beMi  subject  to  demur- 
rer? And  suppose,  furUicr,  that  upon 
such  complaint  a  Judgment  by  default  hail- 
been  taken  and  entered  up.  would  any 
court  presume  from  tbe  pleadings  that  the 
contract  was  founded  upon  an  illegal  con- 
sideration, or  that  the  plaintiff  was  not 
authorised  to  sue.  and  npon  such  pre- 
sumption  declare  tbe  Judgment  piim&facte 
Invalid?  Clearly  not,  and  yet  ttals  la  the 
legitimate  reralt  of  holding  that  a  bill  1» 
subject  to  demurrer  which  fails  to  aver 
aflBrmatlvely  a  compliance  with  the  stat- 
ute. See  the  forgoing  authority,  an<l> 
especially  66  Ala.  661,  562.  supra,  aitd  Dan- 
lell,  Ch.  Pr.  643.  661,  as  to  the  purpoeies  anii 
effect  of  a  demurrer.  Some  members  of 
tbe  court  are  of  opinion  that  the  rule  de- 
clared In  the  cases  of  Christian  v.  Mort- 
gage Co..  SB  Ala.  198.  7  South.  Rep.  427, 
and  FarriorT.-Becnrity  Co..  supra,  is  not 
Inconsistent  wltb  the  foregoing  anthort- 
tiee,  and  that  tbe  casea  are  dlstingulstaa- 
ble.  The  writer  ot  this  opinion.  concurrecT 
In  by  other  members  ot  the  court,  enter- 
tains a  different  view ;  aud  we  are  ot  opin- 
ion that  the  rule  declared  In  88  Ala.  aud  7 
South.  Rep.  and  In  8» Ala. and  7  South. 427. 
supra,  is  a  departure  from  the  principles 
ot  pleadings,  as  held  In  the  anthoritlea- 
dted,  and  to  this  extent  dissent  from 
tbuse  later  decisions,  and  adhere  to  the- 
rule  declared  In  the  older  cases.  Tbeconrt 
concurs  In  holding  that  the  averments  ol 
tbe  present  bill  on  the  questiouH  raised  by 
tbe  demurrer  are  sofHclent,  and  tbatthede^ 
mnrrer  was  properly  overruled.  Affirmed* 


American  Freehold  Land  Morto.  Co.  or 

London,  Limited,  v.  Srwei.i.  et  ul. 
(Supreme  Court  of  Alabama.  April  38, 1881.  > 

HOBTOAOBB  —  FOBBCLOSmtB— CoNrUOT  OP  LaWB- 
COHTBACTB — (TSUBT — EtJUITT  PlBADIHO. 

1.  A  mortgagor  who,  after  foreclosure  under 
the  provisiooB  of  ibe  nuwtgage,  and  sale  to  Uie 
mortgagee,  sells  and  ooDveys  the  land  to  a  third 
persoD.  cannot  elect  to  aflQrm  or  disaffirm  the  sale. 

2.  In  a  suit  by  a  mortgagee  who  has  pur- 
chased the  mortgaged  premises  under  a  power  of 
sale  In  the  mortage,  to  compel  tbe  mortgagor  tw- 
elect  whether  be  will  affirm  or  disaffirm  tbe  sale, 
a  cross-bill  asking  cancellation  of  the  mortgage 
contract  on  the  groand  of  usury,  which  does  not 
offer  to  repay  the  iNrincipal  ol  the  loan  and  leml 
interest,  should  be  dismissed  for  fidlure  of  oe- 
fendont  to  offer  to  do  equitf. 

8.  Application  for  a  loan  from  a  fcreiga  cor- 
poration was  made  to  its  agent  in  Alabama,  and 
the  cot-poratlon  paid  tbe  money  to  bankers  in 
New  York,  wbo  sent  it  to  tbe  agent,  to  be  deliv- 
ered to  the  borrower  on  «uoati<m  by  bim  of  a 
note  and  mMlgan  m  land  in  Aiabams,  whitdk 
was  done,  and  ue  money  was  there  delivered. 
The  mortgage  recited  that  It  was  "made,"  and 
tbe  acknowledgment  was  taken,  in  Alabama,  but 
tbe  notes  were  payable  in  New  York.  Held,  that 
the  contract  was  governed  by  the  laws  of  Ala- 
bama. 

4.  Failure  of  defendant  to  demur  to  a  bill 
containing  two  directly  opposite  and  repugnant 
allegations  Is  a  waiver  of  tbe  defect^  and  relief 
should  be  granted  If  the  pnxtf  shows  that  plain- 
tiff is  entitled  to  it  under  either  aspect  at  the 
case. 

Appeal  from  chancery  court,  Elmore 
county;  S.  K.  McSfadukn,  Chancellor. 
Webb  A  TiUmua  and  Caldwell  Brad' 
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aAait,  for  apprtlaut.  Semple  OuDter^ 
tor  appellees. 

OOLBMAN.  J.  The  Corbfn  Banking  Con- 
pany,  dolDg  bnnlneas  aa  banker*  In  New 
Xoric  city,  nefpotlated  a  loan  between  the 
plalntilT,  a  corporation  under  cbe  laws  of 
England,  and  WlUiani  B.  Sewell.  the  de- 
tnidant,  a  mldant  clttsen  ot  Alabama. 
The  loan  was  secared  by  a  mortgage  on 
lands  In  Elmore  county,  Ala.  Under  a 
power  of  sale  Included  In  the  mortgage, 
the  land  was  sold,  and  plaintiff,  tbemort* 
gHgee,  became  the  purchaser.  By  the  laws 
ot  this  Btiite  a  foreclosure  of  a  mortgage. 
In  accordance  with  its  provlslous.is  a  val- 
id, legal  foreclosure,  and,  there  being  no 
fraud  orundne  adTantagp.ls  absolute  and 
final  against  all  persons  except  against 
the  mortgagor  or  hts  privies,  although  the 
mortgagee  himself  Is  the  purchaser  at  his 
own  sale.  A  mortgagor  (or  his  prlvlea  or 
assignees  who  have  become  such  before  a 
rortx'losnre)  may  disaffirm  and  avoid  the 
sale  and  foreclosure  when  the  mortgagee 
becomes  the  purchaser,  no  such  authority 
baring  been  granted  In  the  mor^age^sea- 
flonabiy  expnMied.  The  murcgaffee  also 
may.  by  btfl  in  chencery.comp^  the  murt- 

Sagor  to  elect  whether  he  will  ratify  or 
Isafflrm  the  sale,  and,  if  the  sale  Is.  dis- 
affirmed, the  bill  being  framed  tor  that 
pnrp<»sR,  upon  sufficient  proof  the  court 
win  decree  a  toreelosare.  Acting  under 
these  principles,  the  plaintiff,  having  pur^ 
chased  themortgaged  landsat  asalemade 
In  pursuance  of  the  terms  of  the  mortgage, 
filed  the  present  bill.  In  which  the  defend- 
ant is  required  to  elect  whether  he  will 
ratlty  or  disaffirm,  and,  in  the  event  he 
disaffirms  the  sale,  the  court  la  prayed  tor 
a  decree  of  forecloxure.  The  mortgage 
and  notes  are  headed  at  Elmore  connty, 
Ala.,  and  purport  to  bav«  been  dated  and 
fllgned  there.  By  the  averments  of  the 
bill  the  mortgage  Is  made  a  part  of  the 
bin.  It  has  this  provision  In  it:  "It  Is 
farther  agreed  between  the  parties  hereto 
that  the  notes  herein  described  and  this 
mortgageahall  be  governed  and  construed 
by  and  uuder  the  laws  of  the  state  of  Ala- 
bama, where  the  same  is  made."  The 
note,  bearing  8  per  cent.  Interest  on  Its 
face,  and  Interest  coupons,  are  made  pay- 
able at  the  office  of  the  Corbin  Banking 
Company,  New  York  city.  The  defendant 
William  B.  Sewell  answered  the  bill,  and 
elected  to  disaffirm  the  sale.  In  his  an- 
swer he  states  "  that  the  said  transaction 
was  made  lu  the  state  of  Alabama  on  the 
6tb  day  of  March,  1887,  or  about  that 
time;**  and  this  admission  is  followed 
with  the  statement  that  Oaddis  was  the 
agent  of  the  complainant,  and  acting  In 
its  behalf,  doing  boslnesa  in  this  state; 
and  that  plaintiff  had  not  compiled  with 
the  constitution  and  laws  of  thestate  pro- 
hibiting the  doing  ot  business  by  a  foreign 
corporation  in  the  state  without  having 
a  known  place  of  business  and  an  author- 
ised agent;  and  fnrtberaverring  there  was 
nsury  Id  the  transaction ;  and  asked  that 
the  answer  be  taken  as  a  crosB-bill:  and 
prayed  for  affirmative  relief.  In  answer 
to  the  cross-bill,  the  plaintiff  denied  that 
the  transaction  was  made  in  Alabama, 
bat  averred  that  tbe  contract  loan  was 


efflected  wholly  iu  New  York ;  and,  for  foiv 
tber  answer  to  tbe  crow-bUl,  the  plaintlO 
averred  that  defendant  Sewell,  after  tbe 
filing  of  tbe  original  bill,  and  tiefore  filing 
his  answer  and  cross-bill,  had  sold,  by 
lease  and  quitclaim,  all  his  Interest  in  the 
land  to  one  William  H.  Whetstone.  A 
copy  of  tbaconveyance  to  Whetstone,  with 
the  certlfleate  at  acknowledgment.  Is 
made  an  exhibit  to  the  answer  to  tbe 
cross-bill.  Plaintiff  then  amoided  its 
original  bill  by  adding  thereto  an  aver- 
ment that  the  contract  loan  was  made 
wholly  In  New  York  city,  and  not  In  Ala- 
bama. To  the  bin  as  amended  the  re- 
spondents answered,  admitting  the  aver^ 
meat  ol  the  amendment  to  be  correct,  and, 
by  way  ot  answer  and  plea,  set  op  the 
New  Toric'  statute,  whicb  prohibits  a 
greater  rate  of  interest  than  6  percent., 
and  which  declares  all  contracts  in  which 
nsnrious  Interest  is  charged  to  be  null  and 
void.  The  pleadings  have  been  stated  at 
length,  In  order  that  we  may  be  the  bet- 
ter understood  in  considering  the  several 
questions  of  lew  discussed  and  insisted 
upon  Id  argument.  The  chancellor  die* 
missed  plaintiff's  bill  and  defendants' 
eroBB-blll,  holding  that  the  contract  was 
governed  by  the  laws  of  Now  York,  and 
waa  null  and  void. 

The  foreclosure  of  tbe  mortgage  by  sale, 
under  power  given  in  tbe  mortgage,  cut 
off  tbe  equity  of  redemption,  as  fully  as  a 
foreclosure  by  a  decree  hy  tbe  court.  The 
mortgagor  In  such  a  case  may  come  Into 
a  court  of  equity,  and  in  this  court  alune, 
and  have  the  sale  set  aside,  and  thus  be- 
come r^nvested  with  the  equity  of  re* 
demptlon.  But,  to  obtain  this  relief,  he 
must  offer  to  do  equity.  Garland  v.  Wat- 
son, 74  Ala.  H'M;  Harris  v.  Uiller.  .1  Ala. 
S8:  Craddock  v.  Mortgage  Co.,  88  Ala.  381, 
7  8outh.  Rep.lW;  Alexander  v.  Hill.  88 
Ala.  487,  7  South.  Bep.  238;  Esiell  v.  Wat- 
son, 88  Ala.  120.  S  8outb.  Bep.  809:  Knox 
V.  Armlstead,  87  Ala.  511, 6  South.  Rep.  311. 
Tbe  purchaser  ot  the  eqtiity  ot  redemption 
Bucceetls  to  all  the  rights  of  the  mortga- 
gor. The  court  does  not  set  aside  the  sale 
on  the  groumi  that  tbe  equity  of  redemp- 
tion still  exists  In  tbe  mor^agor.  but  on 
the  theory  that  the  mortgagee  stands  in 
the  relation  of  a  trustee,  who  has  ob- 
tained an  advantage  over  his  ceatat  que 
fruat,  and.  out  of  great  caution,  a  court 
of  equity  permits  the  cestui  que  trust  to 
elect  within  a  reaaonable  time  whether  be 
will  dtsaffirm  the  sale.  Thomas  v.  Jones, 
84  Ala.  304. 4  South.  Rep.  270.  After  tbe 
foreclosnrs  there  Is  no  prupOTty  right  in 
the  mortgagor;  nothing  that  can  be 
levied  on  or  sold  or  aaslgned.  We  do  not 
now  refer  to  the  statutory  right  of  re- 
demption amended  by  tbe  Acts  uf  188^-89, 
p.  764,  but  to  tbe  redemption  rights  of  tbe 
mortgagor  growing  out  of  the  trBnsn(^- 
tlon  uniler  consideration.  He  has  the  op- 
tion to  ratify  ordtsaffirra, and  no  one  who 
was  not  the  owner  ol  the  equity  of  re- 
demption, or  his  privies,  at  the  time  of  tbe 
foreclosure  by  sale,  and  wbu  has  not  In 
some  way  estopped  himself,  can  assert 
this  election.  The  only  purpose  aud  effect 
ot  a  decree  setting  aside  the  sale  is  to  re- 
store to  blm  the  equity  ot  redemption,  and 
this  will  be  done  only  upon  his  doing  eq- 
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nity.  If,  therpfore,  after  the  forecloeore  of 
the  mortgage,  the  mortgagor  eeUH  and 
eonveyii  the  lands  to  a  third  persou.  he  la 
not  In  a  poHltlunto  aak  the  eourtto  grant 
tills  rrttef.  or  to  exprclae  any  election  fn 
the  matter.  MvCall  v.  Maeh.  89  Ala.  4S7, 
T. South.  Rep.  TiO.  If  the  bill  hafi  heeii 
amended  under  chancery  rule  48,  and 
averretl  that  after  the  filing  of  the  bill, 
and  before  the  reapondpnt  filed  his  answer 
and  eroitH-hill,  the  respondent  had  sold 
and  ctmveyed  the  lands  to  William  H. 
Whetatnne,  and  the  averments  had  been 
Bostafned  by  proof,  we  would  bold  that 
defendant  waa  estopped  from  aRsertIng 
the  right  of  election,  and  complainant 
would  have  been  entitled  to  a  decree  ron- 
flrmlng  the  forechtsure;  or  complainant 
might  have  dismissed  his  bill  without 
prejudice,  and,  the  mortgage  being  valid 
and  fnlly  executed,  could  have  successfully 
maintained  a  salt  In  ejectment  for  the  re- 
corery  of  the  land,  without  Interference 
by  a  court  of  equity,  at  the  suit  of  the 
mortgagor.  An  answer  Is  Intended  mere- 
ly to  bring  forward  a  defense  to  the  bill  or 
eroHS-blU,  as  the  case  may  be,  and  the  only 
relief  granted  upon  a  mere  anawer  is  that 
the  defendant  be  dismlmed.  If  proof  had 
been  offered  to  sustain  this  ground  of  de- 
fense,— which  we  do  not  And  In  the  record, 
—not  having  beeu  charged  In  the  bill,  no 
affirmative  relief  on  this  ground  could  be 
grantetl,  for  the  want  of  proper  averment. 
It  has  been  settled  by  numerous  decisions 
that  he  who  comes  into  a  court  of  equity 
for  relief  must  do  eqalty.  and  this  rale  baa 
been  strictly  applied  In  all  rases  when  tbe 
complainant  has  applied  to  be  rrileved 
from  a  charge  ufnsurious  Interest.  The 
same  rale  is  applied  to  a  respondent  who 
seeks  afflrmatire  relief  by  a  cross-bill. 
When  the  respondent  prayed  in  his  cross- 
hill  for  the  cancellation  of  the  contract, 
falling  to  offer  to  do  equity,  by  offering  to 
pay  tbe  principal  and  legal  Interest,  his 
eruNS-btll  wai  without  equity,  and  shootd 
bare  been  dfsnilsaed.  Bank  t.  Beacb,  1 
Paige,  429;  1  Pom.  Eq.  Jnr.  $  Sl)l :  Bank 
v.  Strother,  16  Ala.  51 :  iludnit  v.  Nash.  1ft 
N.  J.  Eq.  563;  Vtinderveer  v.  Holcomb.  17 
N.J.Eq.  87;  Eslnva  v.  Elm  ore,  60  Ala.  687; 
Rogers  r.  Torbut,  68  Ale.  625. 

The  important  question  Is  to  determine 
wbat  law  gorems  the  contract,  and  to  do 
thlft  the  first  inquiry  la  to  ascertain  the 
place  of  the  contract.  The  facts  In  the 
case  of  Farrlor  v.  Security  Co.,  88  Ala.  277, 
7  South.  Hep.  200,  were  almost  Identical 
with  those  In  the  present  ease,  In  the  sec- 
ond paragraph  of  the  opinion  In  that  case 
this  court  said:  "The  bill  shows  on  Its 
face  with  BulflcleDt  certainty  that  the 
notes  and  mortgage  were  presumptively 
executed  and  delivered  In  thiH state.  They 
all  bear  date  April  19, 18H6,  the  notes  and 
mortgage  alike  being  dated  in  Alabama. 
There  Is  contained,  moreover.  In  the  body 
of  the  mortgage  this  declaration:  "It  Is 
further  agreed  between  the  parties  hereto 
that  the  notes  herein  described  and  this 
mortgage  sball  be  governed  and  construed 
l»y  ami  nnder  the  laws  of  the  state  of  Ala- 
bama, wliere  fhesamelamade;"  the  word 
"made,"  us  here  used,  obviously  meaning 
"executetl,"*  and  the  latter  wonl  Involves 
the  act  of  delivery.  Tbeacknowledgmentt 
v.9M>.no.4— 10 


I  moreovw,  taken  before  the  notary,  im- 
ports, in  express  words,  that  the  grantor 
execute<l  the  mortgage  ou  the  day  it  bore 
date.  *  *  *  It  was  Immaterial,  tbeiv- 
f<ire,  that  the  notes  were  made  payable  in 
New  York.  Tbe  loan  of  the  money  and  tbe 
caking  of  the  security  by  mortgage  were 
pr/;na /iicfe executed  in  Alabama." 

The  averments  of  theoriRlnal  bill  in  this 
suit  are  substantially  the  same.  Does  the 
proof  Bustaln  these  allegations,  or  does  It 
support  the  amendment  to  the  bill,  which 
alleges  tbe  transaction  to  have  been  exe- 
cuted In  New  York?  There  can  be  no 
doubt  that  the  evidence  fixes  Alabama  as 
the  locus  contractus.  The  presumption 
arising  from  the  written  instruments  Is 
fully  sustained  by  the  facts  testified  to  by 
Gaddls.  none  of  which  are  disputed  In  any 
way  by  the  testimony  ot  any  other  wit- 
ness. The  application  for  tbe  loan  was 
made  in  Alabama;  the  money  was  paid 
to  the  borrower  in  Alabama,  upon  the  ex- 
ecution of  the  notes  and  mortgage,  which 
was  done  in  Alabama,  and  at  the  time  of 
their  execution  and  in  consideration  there- 
of. Prior  to  thut  time  all  that  had  been 
done  was  merely  preliminary.  Some  of 
these  preliminary  acts,  such  ns  making oot 
the  application,  bad  been  performed  inAl». 
bama :  others,  such  as  tbe  payment  ot  the 
money  by  the  loan  company  to  the  Cor- 
bln  Banking  f-ompany,  were  done  lu  New 
York.  The  Corbin  Banking  Company  did 
not  receive  the  money  from  the  tender,  or 
hold  It  as  the  agent  of  the  borrower.  As 
yet,  the  borrower  had  no  claim  upon  It, 
and  the  Corbln  Company  was  not  respon- 
sible tothe  borrowertoritsnae.  Thecheck 
sent  ont  to  Alabama  was  payable  to  Qad- 
dlB,  not  to  Sewell,  tbe  borrower.  It  was 
to  be  paid  over  to  the  borrower  utter  he 
hadexecuted  theeontract  by  giving  a  note 
and  mortgage  upon  the  property  designat- 
ed In  the  application,  and  which  was  aitn- 
Bted  InAlobama;  but,nntilthta was  done, 
there  was  no  contract  for  tbe  loan  to 
Sewell,  which  Seweli  conldenfnrce  against 
any  one.  The  negotiation  ended  In  a  con- 
tract when  the  note  and  mortgage  were 
executed  bySewell.  The  proof  shows  that 
the  note  and  mortgage  were  not  made 
and  sent  t»i  New  York  for  delivery  before 
the  payment  of  tbe  money,  but  the  con- 
trary Is  true.  The  money  wns  sent  out  to 
Alabama  before  the  execution  of  the  notes 
and  mortgage,  and  then  and  there  paid 
over  npon  their  execution.  Until  then  tho 
money  was  not  subject  to  his  order.  Oad- 
dls  further  testifies  that,  by  previous  ar- 
rangement with  tho  Corbln  Banking  Com- 
pany, he  was  paid  in  cfwh  by  the  com- 
pany, for  bis  Bervlcea  In  procuring  the 
loan,  8  per  cent,  on  tbe  amount  loaned. 
Hefurthersnys:  **!  received  tbe  mortprage 
and  notes  from  said  Sewell  at  the  instance 
of  the  Corbln  Banking  (Ximpany  of  New 
Yoric,  and  sent  them  to  the  Corbln  Bank- 
ing Company  In  New  York."  "I  had  tbe 
mortgage  recorded  after  It  waa  delivered 
to  me. " 

Having  arrived  at  the  eonctaslnn  that 
the  contract  was  made  In  Alabama,  "Uie 
stipulation  to  pay  8  per  cent,  tntereat  was 
in  accordance  with  the /ex  htci  ctrntraetaa. 
If  a  valid  contract  where  made,  it  is,  as 
a  general  rule,  valid  everywhere.  Coder  a 
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valid  contract,  parties  may  agree  lor  the 
payment  of  each  rates  of  interest  as  may 
be  allovred  by  the  law  of  the  place  of  mak- 
ing or  performance  of  the  contract.  This 
proposition  Is  conceded.  Depan  t.  Hum- 
pbrya.S  Mart.  (N.8.)27:  Andrews  v.Poad, 
18  Pet.  78;  2  Kent,  Comm.  S  460;  Hanrlck 
T.  Andrews.  9  Port.  (Ala.)  SO;  Cromwell  v. 
County  of  Sac,  96  tJ.  S.  61 :  Bitchcock  r. 
Bank, 7  Ala.  43S. 

Proof  without  nlleeatlon,  or  allesatlon 
without  proof,  does  not  authorize  relief. 
The  aJlejTAta  and  pmbata  mast  corre- 
spond, and  both  bv  sulBcient.  Are  the 
plendlnea  In  condition  to  entitle  plaintiff 
to  the  benefit  of  the  conclusion  reached 
from  the  evidence  as  to  theloeus  coutnut- 
U8?  We  have  stated  them  as  they  ap- 
pear In  tbH  record.  The  original  bill 
averred  that  the  contract  was  made  in 
Alabama.  By  adding  an  amendment,  it 
was  averred  that  the  contract  was  made 
In  New  Tork.  The  flnit  avermentwas  not 
Btrlckeo  ont.  Both  arerments  are  In  the 
bill,  incontdstent  and  repuKuant  to  each 
other  as  they  are.  The  answer  Is  in  the 
same  condition.  The  original  answer  to 
the  original  bill  admitted  and  averred  that 
the  contract  was  made  In  Alabama,  and 
the  defense  was  usury,  under  the  law  of 
Alabama,  and  also  tbat  the  contract  was 
Told.  npoD  the  ground  tbat  complainant 
bad**nn  known  place  of  buslnedsor  au- 
thorised agent,  as  required  by  tbe  consti- 
tution and  laws  of  Alabama.  To  avoid 
the  effect  of  this  defense,  undoubtedly,  the 
bill  was  amended  so  as  to  aver  tbe  con- 
tract was  made  in  New  York.  To  meet  the 
force  of  the  amendment  made  to  the  bill, 
respondent,  both  by  answer  to  tbe  amend- 
ment and  plea,  admitted  and  set  ap  that 
the  contract  was  made  In  N^ew  York,  and 
pleaded  the  New  York  statute,  which  de- 
clares contracts  for  a  higher  rate  of  Inter- 
est than  6  per  cent,  to  be  null  and  void. 
The  original  answer  remains  as  first 
drawn,  admitting  and  averring  that  the 
contract  was  made  In  Alabama.  No  ob- 
jection was  taken  by  either  party  tor  In- 
eonslHtency  in  tbe  pleadings.  We  know 
the  distlngnisbed  countiel  representing  the 
parties  to  this  cause  did  not  overlook  or 
fall  to  appreciate  tbe  condition  of  tbe 
pleadings.  They  were  left  in  this  condition, 
no  doubt,  Intentionally.  At  the  time  the 
pleadings  were  framed,  and  when  tbe 
cause  was  submitted  for  decree  in  the 
chancery  court,  no  adjudication  had  been 
made  by  this  court  construing  the  consti- 
tutional and  statutory  provisions,  which 
prohibited  thedolngof  any  business  in  this 
ntate  by  a  foreign  corporation  without 
having  "a  known  place  of  business  and 
an  authorised  agent"  in  this  state.  Pre- 
vious decisions  of  this  court  had  declared 
theeonsi'ltutlonal  provlidontielf.«xecutlng. 
and  learned  counsel  did  not  know  and 
could  not  tell  what  was  necessary  to  be 
done  in  order  to  comply  with  the  consti- 
tutional reqnirement.  Ptalnttfl  evidently 
WHB  preparing  to  meet  whatever  construc- 
tion the  conrt  might  place  upon  the  evi- 
dence in  construing  the  law  in  regard  to 
foreign  corporations,  and  respondents' ob- 
ject apparently  was  to  force  plaintiff  to 
■htpwreck  In  either  aspect,  and  for  this 
purpose  admitted  tbat  tbe  contract  was 
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made  in  Alabama,  or  In  New  York,  as 
plaintiff  might  aver.  If  tbe  proof  showed 
that  It  was  an  Alabama  contract,  then 
respondents,  for  a  defense,  pleaded  a  non- 
compliance with  the  Alabama  laws;  If  the 
proof  showed  tbat  It  was  a  New  York 
contract,  then  defendants  would  insist 
that  tbe  contract  was  void  under  the  New 
York  statute.  Whether  correct  or  not  as 
to  the  purpose  of  counsel,  the  pleadings 
are  as  stated,  and  the  rights  of  the  parties 
under  them  as  they  are  most  be  adjudicat- 
ed. An  amendment  to  a  bill  is  a  mere  con- 
tinuation, and  the  whole  is  hut  one  bill. 
In  the  case  of  Lockett  v.  Hurt,  67  Ala.  200, 
the  bill  was  filed  In  a  double  aspect— F/iwt, 
asserting  a  right  to  redeem  lands  under  a 
shei'lR's  sale;  and,  second,  asserting  the 
invalidity  of  the  sheriff's  sale.  This  rourt 
beUl  tbat  tbe  plaintiff  was  entitled  to  re> 
Uef.  In  the  case  of  Kay  v.,Womble,  56  Ala. 
86,  referring  to  tbe  case  of  Lockett  v.  Hurt, 
supra.  It  was  held  that  the  InconalBtokcy 
of  tbe  bill  In  tbe  latter  was  not  Inquired 
Into,  because  the  assignments  of  demurrer 
did  not  embrace  the  cause  of  repugnancy 
in  the  bill.  We  hold  tbat  the  failure  of  the 
defendants  to  demur  to  plaintiff's  bill,  or 
otherwise  object  to  It,  ou  account  of  in- 
conaistent  or  repugnant  allegations,  was 
a  waiver  of  the  d^ect;  and,  if  the  proof 
afaowB  that  plaintiff  was  entitled  to  relief 
under  either  aspect  of  bis  case,  tbe  court 
below  ermd  In  not  grnntlng  relief.  Our 
conclusion  has  been  that  tbe/ocua  cootraet- 
us  was  Alanama,  and  that  consequently 
the  New  York  statute  was  no  defense. 

We  are  further  confirmed  In  our  conclu- 
sion that  plaintiff  is  entitled  to  relief  by 
the  leading  authorities  relied  on  by  liotb 
appellant  and  appellees  to  sustain  tbelr 
respective  contestations.  The  facta  lo  tbe 
case  of  Chapman  v.  Robertson,  6  Paige, 
627,  were  tbat  Robertson,  a  cltlsen  of  New 
York,  being  in  England,  applied  to  Chap- 
man lor  a  loan  of  £800,  to  be  secured  by 
bond  and  mortgageon  lauds  In  New  York. 
It  was  agreed  tbat  Robertson  ahoald  re- 
turn to  New  York  and  execute  hla  bond 
and  mortgage,  and  have  the  same  record- 
efl,  and  transmit  It  to  complainant  in 
England,  and,  upon  receipt  of  the  securi- 
ty, the  £S00  were  to  be  deposited  In 
London,  with  Robertson's  bankers,  for 
his  use.  On  a  bill  filed  In  New  York,  tbe 
same  defense  was  made  as  in  tbe  present 
case,  vis.,  tbat  the  contract  was  made  in 
England,  and  the  money  payable  In  Ens- 
land,  and,  being  In  violation  of  the  uhuit 
laws  of  England,  the  contract  was  void. 
The  court  held  that,  the  security  being 
upon  land  situated  In  New  York,  the 
place  of  the  domicile  of  the  mortgagor,  al- 
though the  money  was  payable  in  Eng- 
land, tbe  contract  was  governed  by  the 
laws  of  New  York,  and  the  plaintiff  was 
granted  relief.  Tlie  conclusion  of  this  de- 
cision has  tieen  foIlowe<l  In  other  courts, 
and  adopted  as  a  sound  construction  of 
the  la  w  applicable  In  such  cases.  Dugun 
V.  Lewis,  14S.W.  Rep.  1024.  (from  Texas;) 
Security  v,  McLaughlin,  13  S.  E.  Rep. 
Kl.  (in  MS., from  supreme  court  of  Getirgiu, 
October  term. 18U0;)  Boone,  Mortg.S86;  7 
Ala.,  supra. 

We  are  aware  tbat  the  soundness  of  the 
reasoning  in  the  decision  In  8  Paige,  so* 
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pra,  hae  been  qaestloned,  and  Jones,  in  bis 
work  on  MortKaSTMi  (^f^lume  1,55  660,661.) 
aays  it  baa  been  uverroled.  Most  of  tba 
aatbortttea  which  criticise  the  principle  of 
law  laid  down,  generally  concede  tbe  cor- 
rectness of  the  conclustun  of  the  learned 
chancellorwbo rendered  thedecislon  In  tbe 
easeof  Chapman  v.  Kobertson.  JadKeSto- 
ry,  (Confl.  Law.)  In  his  crltielBm,  (section 
^I8c,)  referring  to  the  case  ol  Chapman  v. 
AobertBon.saye:  "Tbedecislnn  Itself  seems 
well  supported  Id  polntof  principle;  for  Che 
parties  Intended  tbatthewboletransactlon 
sboald  be  in  fact,  as  it  was  In  form,  a  Now 
Tork  eontrdct,  governed  by  the  laws  there- 
of, nad  tbe  t*p&ymeotof  tbedebt  waathere 
to  be  made. "  The  Italics  are  ours.  There 
are  no  facts  in  tbe  case,  except  those 
which  arise  from  the  malting  of  tbe  note 
and  mortgage  In  New  Toiic,  which  ao- 
thorlse  the  assnniptlon  that  tbe  money 
was  to  be  repaid  in  New  Tork.  The  two 
differ  as  to  the  place  of  paymen  t.  Story 
holding  It  to  be  a  New  York  contract, 
and  conseijuently  the  place  of  payment 
preen  mptl  rely  was  in  New  York;  the  for- 
mer holding  that,  as  no  place  of  payment 
was  Hxed.  the  law  fixed  It  In  England ; 
but  further  held  that  altbongh,  as  a  mere 
perBonal  contract,  it  would  be  wholly  In- 
nperatlTu  until  It  was  receired  by  the  lend- 
er in  England,  where  Ihe  money  was  then 
to  be  deposited  with  the  borrower's  bank* 
er  for  his  use,  yet,  on  account  of  tbe  char- 
acter of  the  property,  being  real  or  herita- 
ble property,  and  the  further  fact  that 
the  mortgage  was  executed  in  New  York 
upon  property  la  that  state*  and  being 
valid  by  the  ux  aitns,  which  was  also  tbe 
law  of  the  domicile  of  the  mortgagor,  it 
was  the  duty  of  the  court  to  give  full  effect 
to  the  security,  without  reference  to  tbe 
usury  law0  of  England,  which  neither  par- 
ty Intended  to  evade,  by  the  execution  of 
the  mortgage  upon  tbe  lands  In  New 
York.  It  fs  Insisted  by  appellant  that 
the  rule  declared  In  Chapman  v.  Robert- 
son la  fully  sudtalned  by  principle  and  au- 
thority, and  applies  in  the  present  case; 
and,  on  the  other  hand,  It  is  Insisted  by 
appellees  that  Chapman  v.  Bubertson  la 
nut  based  upon  sound  principles  of  law, 
has  been  orerraled,  and  that  Story's  critl- 
elsms  are  well  funoded.  We  have  cited 
both  authorities,  because  both  sostaln 
our  conclusion,  so  far  as  granting  relief  to 
plaintiff. 

In  the  case  of  Hitchcock  v.  Bank,  su- 
pra, the  conrt,  referring  to  the  case  of 
Chapman  v.  Robertson,  6  Paige,  held  that 
tbe  facts  of  tbe  case  were  sufficient  to  fix 
New  Yoric  as  tbe  loens  contractas.  It 
says:  "There  the  facts  were  flabstantlally 
the  name  as  in  the  preceding  case,  with 
tbe  addtUonal  fact  ( which  also  exists  In 
this  case)  that  a  mortgage  was  executed 
by  a  debtor  on  lands  lying  in  New  York,  the 
place  where  the  contract  was  made, 
though  to  be  performed  in  England." 
Tbe  court  further  held  that  "tbe  cases  cited 
from  8  Mart.  (N.  8.)  (Depau  v.  Huniphrys, 
SGiMni)and  ft  Paige  are  identical  with  this, 
and*  in  our  opiaioa,  determine  tbe  law 
correctly. "  The  Italics  are  ours.  If  tbe 
principles  declared  in  tbe  case  of  Chapman 
T.  Robertson  are  correct*  it  is  the  duty  of 
this  eonrt  to  hold  the  Mcurity  valid*  witb- 
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out  reference  to  tbe  usury  laws  of  New 
York.  On  tbe  other  band,  if  the  facts  of 
the  case  in  Chapman  v.  Kobertson  are 
sulBclent  to  fix  the  locus  contractus  in 
New  York,  as  held  by  Story,  and  by  this 
court  In  7  Ala.  supra,  then  tbe  tacts  of  the 
case  under  consideration,  as  we  have 
shown,  are  much  more  potent  to  fix  tbe 
locus  contractus  In  Alabama;  and,  this 
being  established,  it  Is  conceded  the  par- 
ties could  contract  for  either  rate  of  Inter- 
est, without  r^ard  to  the  nsnry  laws  of 
the  place  of  payment.  Tbe  case  before  us 
does  not  require  an  adjadtcatlon  of  the 
question  whether,  when  the  locus  contract' 
ua  and  locua  aolutionts  is  wholly  In  tbe 
same  state,  and  where  usurious  contracts 
are  declared  void  by  statute,  and  the  debt 
Is  secured  by  u  mortgage  upon  property 
In  another  state  where  a  higher  rate  of 
Interest  Is  legal,  the  parties  may  legally 
contract  for  the  higher  rate.  Anything 
we  might  say  on  this  subject  would  be  re- 
garded as  mere  dictum,  inasmuch  as  we 
hold  the  present  contract  to  have  been 
made  In  Alabama,  and  In  this  respect  the 
conclusion  of  this  court  differs  from  that 
reached  in  the  case  of  Dagan  v.  Lewis. 
The  case  of  Dugan  «.  Lewis.  (Tex.)  14  S. 
W.  Rep.  9upra,  was  very  similar  to  tbe 
case  under  consideration,  and*  If  the  facts 
had  been  detatletl  literally,  probably  the 
two  would  be  identical  In  all  respects. 
The  Texas  case  regard eu  New  York  as  tbe 
locua  contractaa  and  locua  aolatlonls,  and 
followed  Chapman  v.  Robertson,  sopra, 
citing  other  anthoritleB  sustaining  It. 
Judge  BBMBT*by  whom  the  opinion  in 
the  Texas  case  was  rendered,  brings  for- 
ward, as  an  additional  argument,  this 
proposition,  founded  upon  the  doctrine 
that  the  contracting  parties  have  the 
right  to  stipulate  for  tbe  rate  of  Interest 
legal  at  either  of  tbe  two  loci.  He  says 
there  Is  no  reason  why  tbeir  making  their 
contract  In  one  state  Instead  of  in  tba 
other,  nor  why  their  making  It  payable  in 
one  instead  of  In  tbe  other,  ehoald  have  a 
controlling  influence  over  the  question. 
Doing  either  will.  In  the  absence  of  other 
evidence,  serve  to  show  their  purpose,  and 
control  tbe  result.  But  not  so  when  ttiey 
otherwise  distinctly  provide,  or  when, 
from  other  facts,  their  Intentton  can  be 
more  satisfactorily  ascertained.  The  gen- 
eral rule  Is,  the  validity  of  a  contract  is 
determined  by  the  place  of  the  contract* 
and  tbe  Intention  of  the  parties  only 
looked  to  in  constrning  the  contract,  or* 
as  forcibly  put  In  brief  of  counsel,  tbe 
"venue  of  tbe  agreement  determines  Its 
validity*  itnd  not  tbo  venoeof  the  Inten- 
tion. **  Cubbedge  t.  Napier,  «8  Ala.  5i2. 
The  necessities  of  trade,  commerce,  and 
progress  may  demand  that  the  principle 
of  Dtatatta  mutandla  be  expanded  and  ap* 
piled  to  other  things  "*  than  names*  offices* 
and  the  like."  Tbe  evidence  falls  to  es- 
tablish that  the  plaiuUtI  charg«ed  any 
higher  rate  of  Interest  than  8  per  cent. 
There  is  no  evidence  tending  to  show  that 
plaintiff  knew  of,  was  connected  with,  or 
In  any  manner  Interested  in,  tlie  commis- 
sions paid,  or  agreed  to  be  paid,  toGaddls 
or  the  Corbin  Banking  Company  to  pro- 
cure the  loan.  Ooln  v.  Security  Co..  (Ala.) 
8  Soatfa.  Rep.  888 ;  CaU  v.  Palmer*  U«  U.  8. 
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101.  R  Sup.  Ct.  Rep.  SOI.  Under  the  recent 
declHloniiuf  Nelma  v.Secarlt7Co.,ante,  U1, 
and  Security  Co.  r.  Ingram,  ante,  140, 
botb  in  MS.,  the  avermenta  and  proof 
show  a  compliance  with  the  law  which 
requlreH  that  foreign  corporations  shall 
have  a  known  place  of  baslneRs  and  aa- 
thoriied  agent.  Beveraed  and  remanded. 

Walsbb,  J.,  not  sitting. 


Wor.FFB  T.  Ferryman. 
(Supreme  Cowt  of  AUOMma.    April  6,  1891.) 
Oambuko  Comthaots-Futdbb  DzLmcsT — Coh- 

PBTBKOT  or  BVIDEHOB. 

1.  A  ooQtvaat  for  Uie  sale  of  fttook  at  so  muuh 
per  Bhare,  to  be  delivered  at  the  expiration  ol  12 
months,  with  seller's  option  to  deliver  at  any 
time  during  that  period,  is  not  void  within  Code 
Ala.  S  1743,  as  founded  on  a  gambling  consider- 
ation, when  the  partiee  inteoded  an  actual  dell7> 
ery  and  sale  at  the  maturity  of  the  contract. 

8.  A  trttnesa  who  hears  the  terms  ef  a  con- 
tntot  diBooBsed  in  Xhe  preeeuoe  of  tiie  parties  a 
tew  minutes  after  they  are  agreed  opon,  and  be- 
ftire  tbe  persons  present  have  dispersed,  is  com- 
petent to  prove  the  ooatraot,  although  he  did  not 
actually  hear  It  made. 

Appeal  from  circntt  cnort,  Jetferaon  conn- 
ty :  Jaurs  B.  Bead,  Jadxe. 

This  action  was  brought  by  tbe  appel- 
lee, £.  D.  Wolffe,  aicainst  the  appellant, 
W.  E.  Perryuian,  and  sought  to  reijover 
of  the  defendant  the  sum  of  9600,  as  due 
under  a  contract  for  tbe  sale  and  dellr- 
ery  of  AO  shares  of  the  capital  stock  of 
tbti  Soutb  Anolston  Land  Company,  sold 
by  defendant  to  tbe  plaintiff.  The  coin- 
plaint  counted  on  an  account  for  money 
had  and  received;  and  It  also  contained 
a  count  setting  forth  the  transaction  In 
whlrb  the  stock  was  purchased.  The  de- 
fendant pleaded  the  general  issue,  and,  by 
special  pleas,  that  the  contract  as  proved 
by  tlie  plaintiff  had  been  settled  by  a  com- 
promise; and,  second,  that  the  contract 
upon  which  the  plalntllf  ^ased  bis  recov- 
ery was  a  wager,  and  therefore  void .  Tbe 
facts,  as  shown  by  the  bill  of  exceptions, 
are  substantially  as  follows:  Abont  the 
27tb  of  October,  1888,  Wolffe  made  an  oral 
contract  with  Ferryman  for  the  purchase 
of  60  shares  of  the  capital  stock  of  the 
South  Annlston  Land  Company  at  911 
per  share.  These  shares  of  stock  were  to 
be  delivered  at  seller's  option  at  any  time 
within  12  months.  Tbe  evidence  showed 
that  tbe  seller's  option,  as  stipulated  In 
this  contract,  meant  that  Ferryman  bad 
an  option  to  deliver  these  shares  of  stock 
at  any  time  he  saw  lit  within  12  months 
from  the  date  of  the  purchase;  tbe  deliv- 
ery not  to  be  delayed  longer  than  12 
months.  This  contract  was  fully  proved 
by  tbe  testimony  of  the  plaintiff  and  Ave 
other  witnesses.  Tbe  demand  for  tbe 
stuck  was  made  at  the  expiration  of  12 
months,  and  at  the  date  of  the  maturity 
of  tbe  contract:  but  the  defendant  failed 
and  refused  to  make  the  delivery.  It  was 
ahown  that  at  tbe  date  of  delivery  tbe 
atock  nas  worth  twtween  S18  and  921. 
There  was  also  introduced  in  evidence  a 
written  contract,  made  between  the  de- 
fendant. Ferryman,  and  tbe  firm  of  Lan- 
ier. Bradfleld  &  Co..  of  which  firm  the 
plaintiff  was  a  oiembw.  Tbla  contract 


was  made  In  September.  18S8,  and  recited 
a  sale  by  Ferryman  and  purchase  by  Lan- 
ier. Bradfleld  ft  Co.  of  6U  shares  of  South 
Anntston  Land  Company  atock  at  $S  per 
efaare,  at  aeller's  option  of  12  months.  It 
was  shown  that  this  contract  was  set- 
tled in  May,  18K9,  and  Ferryman  gave  his 
re^lpt  therefor.  In  tbe  teatlmuny  of  the 
defendant  be  disclaimed  all  knowledge  of 
making  this  oral  contract,  testifying  that 
he  did  not  remember  making  any  other 
than  the  written  contract  w  Introduced 
in  evidence.  The  witness  Smith,  to  whose 
testimony  as  to  tbe  terms  of  Che  contract 
defendant  objected,  after  having  first  stat- 
ed that  while  he  had  not  heard  tbe  con- 
tract when  made,  said  he  beard  members 
of  tbe  association,  in  tbe  preaence  of  the 
plaintiff  and  defendant,  discussing  Its 
terms  and  stipulations;  and  then  testified 
to  what  be  heard.  The  case  was  tried 
without  the  Intervention  of  a  Jury,  and 
upon  Its  flnad  submission  the  court  I  'n- 
dered  Judgment,  for  the  plaintiff.  The  de- 
fendant excepted  to  this  ruling,  and  on 
this  appeal  assigns  the  same  as  error. 

Joba  H.  Miller,  for  appellant.  Carmt' 
ebael  A  Tbaeb,  for  appellee. 

Clopton,  J.  We  concur  In  tbe  court's 
finding  of  tbe  tacts.  The  great  preponder- 
ance of  tbe  evidence  shows  that  defend- 
ant sold  plaintiff  60  shares  of  the  capital 
stock  of  tbe  South  Annlston  Land  Com- 
pany, in  October.  at  911  per  share, 
to  be  delivered  at  tbe  expiration  of  12 
months  from  tbe  making  m  the  contract, 
-with  seller's  option  to  deliver  at  any  time 
during  that  period.  The  principles  govern* 
ing  such  contracts  are  too  well  settled  to 
requlredlHcusslon  Wlien  the  parties  agree 
at  the  time  of  making  the  contract,  or 
the  intent  Is.  that  no  property  shall  pass, 
or  any  delivery  be  made,  but  to  pay  tbe 
dlirnwce  between  the  price  agraed  on 
and  the  market  price  at  some  future  day, 
whatevermay  bethe  form  of  the  contract, 
It  is  a  wager  upon  the  fluctuations  of  the 
market,  and  comes  within  the  denuncia- 
tlun  of  the  statute  pronouncing  all  con- 
tracts founded  In  whole  or  in  part  on  a 
gambling  consideration  void.  Code,  S 
1743.  On  tbe  other  hand,  ownership  or 
possesaion  of  the  property  ht  tbe  time  n( 
making  the  contract  Is  not  essential  to 
the  validity  of  a  contract  for  delivery  at 
some  future  day,  and  If  tbe  portlea  under- 
stand and  Intend  that  the  seller  shall  dl^- 
llver,  and  the  buyer  pay  for,  the  property 
at  tbe  maturity  of  the  contract.  It  la  a 
legal  and  valid  transaction,  which  the 
law  win  uphold ;  and  that  the  seller  may 
have  the  option  to  deliver  at  any  time 
fore  the  maturity  of  the  contract  makes 
no  difference.  Hawlev  v.  Bibb.  S9  Ala.  52; 
Wall  V.  Schneider,  50  Wis.  852,  18  N.  W. 
Rep.  443.  Courts  will  not  presume  that 
parties  to  a  contract  Intended  to  violate 
the  law;  the  Intendment  ratberts  In  favor 
of  th^r  validity.  By  the  terms  tH  the 
contract  defendant  agreed  to  deliver  the 
stock,  and  plaintiff  agreed  to  accept  a  de- 
livery. The  contract  Is  prima  fade  valid, 
and  the  defendant,  on  whom  rests  the 
burden  of  proof,  has  failed  to  show  any 
□nderatandlng  orintent  that  there  should 
be  no  delivery.    There  Is  no  error  In  ad- 
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mlttluff  the  evldtmce  of  the  wltiMMi  Smith. 
The  vcateineots  as  to  tho  terma  of  tbe 
contract,  to  whkl)  lie  teatifled.  were  made 
in  the  presence  ana  beerlnfc  ol  both  plain- 
tiff  and  defendant  a  few  minatea  after  tlie 
terms  were  agreed  on.  and  before  the  per- 
Bona  preaeut  bad  diapemed;  and,  even  it 
there  was  error,  the  caae  harinfc  been 
tried  by  tbe  court  without  a  Jury,  and 
tlie  utbvr  evidence  Mok  Mui&dent  tusat* 
tain  tbe  Jadicment,  the  wror  would  not 
work  a  reveraal.  AfUrmed. 


Natiozvai.  Cohmcbcul  Bank  t.  McOdn- 

NRLL  et  «/.    DUHQAN  T.  tSAMB.    BUHH  T. 

Hauk.   McMiiXAN  et  al.  v.  Saiib. 
iSupretne  Court  ttf  AhOtamet.  April  r,  TBtfl.) 

OoRPOKJLTIOXS  —  LUBTLITT  OF  StOCEBOLDBKS— 

Plbimbb  ov  Stock— Stock  Issued  to  llAmai> 

WmiBsr— DBcnioti  on  Arpa&L. 
1.  Oode  Ala.  18M,  |  dSSo,  pmriaing  that  tbe 
n^rame  eoart,  "In  deoidlng  -eacih  case,  wbea 
there  is  a  conflict  between  itsextsUng  opialon  and 
any  Jonaar  nilinff  In  the  oase,  must  be  govsrned 
hy  what  ia  Its  opliLion-at  that  tiaw  is  law,  witk- 
out  any  regard  to  sacb  former  riiliik^"  doies  not 
apply,  unless  the  necessity  of  reooDslderinff  the 
tbrmer  roltBg  is  aerolrea  on  the  court  by  jwoper 
iBsinsaeiits  et  enror. 

8.  A  pledgee  of  stock,  who  has  the  oM  oer- 
ti  totes  oanoatod  and  new  oertiflDatee  IbsbbA  in 
hia  own  Bane,  is  liabto  to  orsditsn  4rf  the  eor- 
foratioa  SB  a  BteckholdBr. 

3.  One  who  becomes  a  stodrholdar  ia  a  oer- 
poraUon,  after  the  passase  of  a  law  leasenlns 
the  liaoillty  of  stockhniders  to  creditors,  is 
eqaally  liabn  with  the  old  tOochbolders,  under 
tbe  fernBT  law,  to  creditors whoBo  olainis  «xretBd 
frerioDa  to  the  change  df  law. 

4.  A  atockfaeklv  oanoet,  to  eeaa|>e  UaUUty 
as  saoh,  ooateod  that  the  oorpocatloa  was  not 
l^ally  incorporated,  and  that,  sinoe  ItwaswUh- 
oat  power  to  issue  stock,  he  never  became  a  stook- 
holder. 

5.  Where  the  Btate  acquiesces  In  ttte  ezist- 
«Doe  9t  a  mrponAon  whton  has  not  eMctty  eom- 
eUad  with  the  law.  a  stocfcholder  oannot  attack 
the  talfditf  oi  Its  iacotvaratlsn. 

A.  Where  a  married  woman  is  incapable  un- 
der the  statute  of  making  a  contract  bindiog  her 
personally  or  chaining  her  separate  estate,  the 
hnsband,  if  he  snbscnbes  for  stock  In  the  name 
of  his  wife,  is  personally  liable  on  tbe  sabscrlp- 
tloD,  and  sabject  to  the  extent  of  the  stock,  to 
mDj  additional  liability  Imposed  by  tbe  statMe 
«a  stuckbelders.   Clopton,  J.,  dissenting. 

7.  ObjeetiOBS  to  the  findings  of  a  refecee  on 
the  eridenoe  oaimot  be  made  for  tbe  first  Ume 
on  appeal. 

8.  Under  Code  Ala.  1S86,  S  1751,  orovldlog 
that  all  conttacts,  eicpress  or  implied,  for  the 
paynont  of  money,  bear  interest  ftrom  the  day 
soeb  aoney  shonld  haTo  been  paid,  in  a  suit  by 
creditors  of  an  Insoirent  oorporation,  to  subjeot 
the  stockholders  to  the  addiUonai  liabUitv  pre- 
icribed  by  statute,  interest  should  be  allowed 
from  the  time  the  report  of  the  raster  or  ref- 
eree, ascertaining  tbe  debts  of  tbe  corporation,  is 
Coofirmod. 

Appeala  from  chancery  court.  Mobile 
county;  Tbumas  W.  Coi.ruan,  Chancellor. 

OrenUt  A  ISestor  and  Fred.  G.  Rromtferg, 
for  appellanta.  Q.  L.  A  H.  T.  Smith  and 
Ijboa.  H.  Smithy  for  appedlees. 

Clopton,  J.  Section  2  of  article  18  of 
the  conatitntloB  of  1868  enioitted :  "DaeH 
from  corporatione  eball  be  secured  by 
Bucb  IndlTldoal  UabUitlea  of  tbe  eovpora- 
<.oni,  or  otber  meana  as  nay  be  preacrllMil 
bylaw;"  and  •ecOonS  dedared:  **£a^ 


atockholder  In  any  corporatltHi  shall  be 
liable  to  the  amonnt  of  Btock  beld  or 
owned  by  htm.**  The  Alabama  Ould  Lllfe 
Inearance  Cumpany  waa  inrurporated  in 
October,  18t8,  under  and  by  aatharlty  n( 
an  act  amending  section  17&5of  theRevised 
Code,  approved  AaxaHt6,  1868.  Acts  18ft8, 
p.  16.  By  the  amendatory  act,  life  Inanr- 
ance  companlea  incorporated  thereunder 
were  brought  wltfaln  tlia  operation  ol  sec- 
tion 17eo  of  tbe  Revised  Code,  wbleb  de- 
dared:  "The  atockbolders  of  any  flnch 
corporation  are  liable  for  all  debtB  dne  by 
it,  at  the  time  of  ItM  dlseolotion,  to  tbe  ex- 
tent of  tlwlr  stock."  The  bill  1b  Hied  by 
cndltors  of  the  Alabama  Gold  Life  luBor* 
ance  Company,  ao  Insolnoit  and  dIssolTed 
corpf>ratiun,  and  seeks  tu  enforce  against 
tbe  Btuckboiders  personally  tbe  liability 
for  tbe  corporate  debts  imposed  by  the 
foregotag  constitutitMiai  and  statutory 
provlslima.  Wbea  thle  caee  waa  before 
tbe  coart  at  a  former  term,  It  was  decided 
that,  aa  to  all  pcrilciea  lasaed  prior  to  De- 
cMuber  5,  iS75,  tbe  date  when  tbe  present 
ecMMtltwtlon  went  Into  efleet,  the  Individ- 
ual liability  of  the  stockholders  arose  by 
ooatract  under  the  pForitloBa  of  the  lav 
then  la  furoe,  and  waa  not  aSected  or  d^ 
atrotyvd  by  aectioa  8,  art.  14.  ol  the  pnseat 
coaatitutian,  which  prorldeB :  "DoeKfrom 
private  corporatloDS  Bball  be  secured  by 
anch  sneans  as  may  be  prescribed  by  law, 
bat  in  ao  ease  staall  any  stockholder  be  la- 
dlTUoaUy  liable  otberwlse  tban  lor  tbe 
anpaM  atoek  owned  by  him  or  her, "  ur  by 
tbestatute  enacted  tu  give  effect  to  thto 
dame.  Aftnr  the  cause  was  remanded, 
the  regleter,  la  pursuance  of  a  decree  of 
nferance,  aacertalaed  aad  reported  tbe 
valM  claims  against  the  company,  to  • 
whteb  ao  exception  was  taken,  and  also 
who  were  tbe  sbarabulders,  and  the  num- 
ber of  staarea  owned  by  each.  Four  of  the 
defendant  atooktaoldeni  bavatakra  scpa 
rate  appealsfrom  the-decree  adludgfagtbe 
amoantB  to  be  paid  by  the  stockholders, 
respectively.  As  tfaeappeilantstaaveniBde 
separate  asaignmeata  of  error  peculiar  to 
each  appeeJ.  aod  appellees  have  Aasigned 
cKMB-€iTora,  we  shall  consider  them  serte- 
tlm. 

On  the  appeal  of  the- National  Commer- 
cial Bank,  counsel  for  appellant  contends 
tfaattheladivldaal  liability  of  the  bank  aa 
a  atockholder  Is  not  governed  by  section 
1760  of  the  Revised  Code.  On  the  former 
appeal  we  beM  tbat  the  corporutton,  hav- 
lug  carried  on  basineas  as  such  uninter- 
ruptedly lor  18  years.  holdioK  itself  out  to 
the  pubUe  as  a  corporation  and  lasulng; 
polklee  of  tnuurance,  accepted  by  the  In- . 
enred  on  tbe  faith  of  snch  representations, 
the  defendant  stockholders  are  eatopped 
from  d«aylng,  la  n  suit  by  corporate  cred- 
itors seeking  to  hold  them  perBniinlly  lia- 
ble for  tbe  corporate  debts,  the  legality  of 
Itsonganistttion,  and  from  asBAlllng  tbe 
ecnstltutlonality  of  the  act  uaderwblcb  It 
claimed  to  be  Incorporated,  aad  dcaived 
Its  corporate  powera  and  franchisee.  Mo- 
Donneli  v.  Insurance  Co.,  85  Ala.  401,  B 
South.  Bep.  lao.  It  is  true  that  under  sec- 
tion 688a  of  tbe  Oode  this  coart,  "in  dedd- 
iag  each  case,  when  there  1b  a  conflict  be> 
twaen  its  existing  opinion  and  aay  former 
raliag  In  the  caae,  must  be  jKoverned  by 
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what.  Id  its  opinion  at  that  time,  1r  la  w, 
withuot  any  regard  tu  such  former  rnl- 
ing."  The  statute  has  operation  only 
-when  the  necessity  and  duty  to  reconsider 
the  former  nillnK  are  devolved  un  the 
court  by  proper  asslienments  of  error. 
Stuudeauitre  v.  De  Bardelaben,  85  Ala.  85, 
4  8outh.  Rep.  728.  There  iM^ng  no  assign- 
menta  of  error  fcolng  to  the  rnlings  of  the 
chuucellur  on  the  demurrers,  we  are  not 
required  hy  theHtatateto  open  and  recon- 
sider the  questions  di>clded  on  the  former 
appeal.  The  rulings  then  made  most 
stand  as  the  law  of  the  case. 

Appellant's  flrst  three  amlfcnmeDts  of  er* 
ror  are  based  on  the  ralInK  of  the  chancel- 
lor on  ap[)«lIant'B  exception  to  that  part 
of  the  leister's  report  finding  that  ap- 
pellant Has  the  owner  of  35  shares  of  the 
8t<ick  of  the  corporation,  on  October  6, 
18S6,  when  the  assignment  was  made. 
The  flrst  ground  on  which  the  bank  resists 
its  liability  as  a  stiKkholder  Is  thatit  held 
the  stock  as  pledgee,  or  as  collateral  securi- 
ty fur  a'  debt  doe  the  bank  by  A.  Proa- 
kaenr,  who  originally  owned  the  stock. 
The  facts  are  Proakaeur.  being  indebted 
to  the  bink,  delivered  In  1R81  the  stock  as 
collateral  security  for  the  debt,  indorsing 
on  theeerttflcates  a  power  of  attorney  au- 
thorizing an  officer  of  the  bank  totranster 
the  shares  on  the  books  of  the  insurance 
company.  The  sbarea  were  noted  on  the 
stock  ledger  as  held  by  the  bank  as  collat- 
eral security.  They  were  transferred  on 
the  hooks,  and  the  certificates  Issued  to 
Pruskuenr  were  surrendered  to  the  com- 
pany, and  new  certificates  issued,  Novem- 
ber 14,  IH83,  to  and  In  the  name  uf  the 
bank,  which  was  entered,  and  stood  on 
•  the  books  of  the  company  as  a  stockhold- 
er nnttl  the  company  failed  and  made  the 
asslgnmfnt.  Winston,  the  president  of 
the  bank,  was  elected  a  director  of  the  In- 
Burance  company,  as  representing  the 
stock  held  by  the  bank,  and  was  snch  di- 
rector when  the  asslgnnient  was  made. 
After  observing  that  a  corporation  and 
Its  sharebolders  are  in  reality  the  same, 
and  when  the  corporate  obligations  are 
created,  the  company's  assets.  Including 
the  llHbillty  of  Its  shareholders,  on  whose 
behalf  they  are  created,  are  pledged  as  se- 
curity, Che  general  role  Is  thus  stated  In  2 
Mor.  Priv.  Corp.  §  852:  "It  has  according- 
ly been  held  that  the  creditors  of  n  cor- 
poration are  entitle*!  to  hold  evei7  li^al 
owner  of  shares  liable  aa  a  shareholder, 
wlthont  r^ard  to  equities  existing  be- 
tween him  and  tlilrd  persons,  and  may  en- 
force, not  only  the  liability  of  such  share- 
iiolder  to  contribute  the  portion  of  oapl- 
tiil  subHcrlbed  hy  him  to  thecompany,but 
also  any  further  liability  to  creditors  Im- 
posed by  statute. "  As  to  the  liability  as 
stt>ckbol(ler  ol  a  pledgee  of  stock, it  l»  said 
In  Cook  on  Stock  and  Stockholders,  S  247: 
"A  pledgee  of  stock,  that  Is,  one  to  whom 
the  stock  has  been  transferred  in  pledge, 
or  as  collateral  security,  and  who  has  had 
the  stock  transferred  Into  his  own  name 
on  the  corporate  books,  is  liable  to  the 
creditors  of  the  cori>oratlon  as  though  he 
were  the  absolute  owner  of  the  stock." 
Omitting  a  eitatlun  of  authorltlea,  which 
may  be  found  In  the  notes  to  the  sections 
quoted,  we  shall  be  content  to  make  ex- 
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tracts  from  one  or  two  cases  which  clearly 
and  emphatically  enunciate  the  correct 
rule.  In  Wheelock  v.  Kost.  77  III.  296,  it  is 
said:  "The  legal  title  to  the  stock  was  in 
appellant  by  his  own  procurement,  al- 
though the  equitable  title  may  have  been 
in  other  parties;  but  it  would  be  a  Hingu- 
lar  doctrine  to  hold  that  the  creditor 
should  seek  out  the  equitable  owner 
against  whom  to  enforce  his  claim.  Pri- 
marily,  be  may  proceed  against  the  party  In 
whomistheleKfll  titletotbe  stuck.  Wbere 
sharen  of  the  stuck  in  a  banking  corpora- 
tion have  been  hypothecated,  and  placed 
In  the  name  of  the  transferee,  he  will  be  sub- 
jected to  all  the  liabilities  of  ordinary  own- 
ers. It  is  for  the  reason  the  property  is  In 
his  oame,and  the  legal  ownership  appears 
to  be  In  him."  And  In  Bank  v.  Case,  9S  U. 
B.  62>«,  the  rule  is  laid  down  as  follows: 
"It  Is  thoroughly  established  that  one  to 
whom  stuck  has  been  transferred  In 
pledge,  or  as  collateral  security  fur  mon- 
ey loaned,  and  who  appears  ou  tbe  books 
of  the  corporation  as  the  owner  of  the 
stock,  Is  liable  as  a  stockholder  for  the 
l>enefit  of  the  creditors."  One  of  tbe  rea- 
sons given  is  "that  after  having  taken  the 
apparent  ownership,  and  thus  become  en- 
titled to  receive  dividends,  vote  at  elec- 
tions, and  enjoy  the  privileges  of  owner- 
ship. It  would  be  Inequitable  to  allow  him 
to  refuse  the  reeponsIbilltleH  of  a  stockhold- 
er. "  The  bank  haTing  voluntarily  surren- 
dered tbe  certificates  received  from  Pros- 
kaeur,  and  procured  the  transfer  of  tbe 
shares  to  be  made  on  the  books  of  the  in- 
surance company,  and  new  certificates  to 
be  Issued  in  Its  own  name,  changetl  Us  ap- 
parent holding  as  plt^dgee  to  that  uf  legal 
owner;  thereby  assuming  the  relation  of 
stuckbolder  to  tbe  company  and  theered- 
itora,  aequlring  as  to  tbe  former  all  tbe 
rights,  and  as  to  the  latter  all  the  respon- 
sibilities, uf  a  Hbarebolder.  On  the  undis- 
puted facts,  tbe  bank  Is  a  stockholder, 
within  tbe  meaning  of  the  constitution 
and  tbe  statute. 

It  Is  also  Insisted  that  as,  under  our  ror>> 
mer  decision,  the  only  claims,  enforceable 
against  the  stockholders  individually,  are 
such  as  existed  at  the  time  of  the  adofK 
tlun  of  tbe  present  constitution,  and,  as 
the  bank  did  not  become  the  owner  of  the 
stock  until  several  years  thereafter,  no 
personal  liability  attaches  tor  such  claims 
on  account  of  the  stuck.  This  question 
was  virtually  decided  adversely  to  tbe  ap- 
pellant on  the  former  appeal,  where  It  Is 
said:  "The  doctrine  accordingly  is  gener- 
ally asserted  that,  when  a  statute  Imposes 
upon  stockholders  an  Individual  liability 
fur  corporate  debts,  whether  to  a  timlted 
or  unlimited  extent,  this  liability  enters 
into  tbe  contract  of  subscription  by  each 
stockholder,  and  forms  a  part  of  the  se- 
curity of  the  creditors  of  the  corporation 
when  thedebts  arecimtracted,  as  frlly  as  If 
It  had  been  Incorporated  In  the  contract, 
and  had  been  signed  by  the  several  sub- 
scribers fur  or  transferees  of  such  stock." 
The  clause  of  tbe  constltntion  and  tbe 
statute  Imposed  the  liability  in  general 
tPrros,-— "  each  stockholder  In  any  corpora- 
tion shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him;"  and  "tbe  stock- 
holders of  any  such  corporation  are  liable 
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for  all  debts  dne  by  It,  at  the  time  ot  Ita 
disRolutioD,  totbfl  extent  of  ttaelr  stock." 
In  Curtla  t.  Harluir,  12  Mete.  (Mass.)  8, 
conetrulns  the  wurda  in  the  stncute  of 
Hafwachnsette,  "all  the  members, "  the 
court  says:  "This  clearly  and  neceesarilj 
embraces  all  persons  who  are  members  at 
the  time  when  the  liability  Is  to  be  en- 
forced. Those  who  have  become  stock- 
boldera  since  the  date  ot  the  contract  are 
as  tolly  menibera  ot  the  company  as  earlier 
associates.  The  term  *  members  *  mnat,  as 
we  think,  be  held  to  Include  all  the  actual 
Btiickholilers,  and  with  their  roembersbip 
t bey  take  all  the  beneflts  and  all  the  re- 
sponslbllttles  which  attach  to  that  rela 
tlon."  Under  our  statute  the  liability 
arisea  on  the  dissolntlon  of  the  corpora- 
tion, and  necessarily  attaches  to  the  per- 
sons who  are  stockholders  at  that  time. 
This  conclusion  Is  supported  by  the 
weiffht  and  current  of  Judicial  decMons. 
lAmglvy  V.  Little,  'i&  Me.  162. 

The  next  ground  of  exception  Is  that 
the  Insurance  company  ceased  to  exist  as 
a  corporation  lon^  before  the  certlflcatea 
were  Iraued  to  the  bank,  and,  beinjc  wlth- 
oDt  power  to  issne  them,  the  bank  never 
acquired  or  became  the  owner  of  any 
slock.  The  argument  Is  that,  the  compa- 
ny bavins  failed  to  ttle  with  the  secretary 
of  state  a  certificate  within  the  time  re- 
quired by  "an  act  supplemt^utary  to  the 
corporation  laweof  Alabama, "Its  charter 
became//MO  Aefo  void.  Acts  1}468,  p.  8M, 
After  providing  that  appllctttlons  lor 
charters  shall  be  filed  with  the  secretary 
of  state,  the  act  further  provides  that  all 
corporations  heretofore  forme<l  under  any 
of  the  funeral  Incorporation  laws  ot  this 
state  shall,  within  sixty  days  after  the 
paRRase  of  this  act,  file  their  certificate  as 
herein  provided,  or  their  appltratlona 
shall  be  void:  provided,  that  anything  In 
this  net  shall  not  be  so  constmed  as  to  in- 
terfere with  any  rlKhts  of  any  corporate 
body  of  this  state  heretofore  vested. "  The 
act  was  passed  November  18,  ISBS,  and 
thecertlflcate  was  not  filed  with  the  secre- 
tary ot  state  until  March  IS.  With- 
out conslderliiK  the  force  and  effect  of  the 
provlHo.lt  sutflces  to  say  that  the  bank, 
as  a  fltockholder,  la  estopped  from  disput- 
ing th«  existence  of  the  corporation.  Also 
It  Is  an  established  principle  that  the  for< 
feltureuf  acharterof  lncorp<>ratlon  cannot 
be  inquired  into  incidentally  or  collateral- 
ly until  there  has  hevn  a  Judicial  ascertain- 
ment of  the  forfeiture,  and  this  can  only 
be  done  In  a  direct  prcH»«dlnK  on  the  part 
of  the  state.  The  fullare  *to  file  the  certifi- 
cate within  the  time  required  did  not  op- 
erate.  per  ae,  to  vacate  the  charter.  It 
may  be  conceded  that  the  corporation 
could  not  rljrhtfully  exirtt  without  compli- 
ance with  the  reqnlremencR  ol  the  stat- 
ute; but  the  state,  with  whom  rest  the 
election  ot  acquiescence  or  waiver.  Im- 
posed the  condition;  anu  the  state  has 
waived  strict  compliance  and  acquiesced 
In  the  subsequent  performance  ot  the  con- 
dition,— a  stockholder  cannot  complain. 
Lehman  v.  Warner,  Hi  Ala.  45.5. 

In  the  cases  ot  A.  P.  Bush  and  L.  C.  Dor- 
gan  the  facts  are  substantlHlly  alike,  and 
the  questions  raised  are  Identical.  The 
amendment  ol  the  bill,  filed  Bepteiuber  5, 


18R7.  exhibited  a  list  of  the  stockholders 
on  October  6, 1888.  In  this  list  Mrs.  Bush, 
wife  of  A.  P.  Bush,  and  Mrs.  Doigan,  wife 
of  L.  C.  Dorgan.  appear  as  the  holders  of 
20  shares  each,  and  they  were  parties  to 
the  amended  bill.  Having  filed  pleas  ot 
coverture,  the  bill  was  dismissed  as  to 
them,  and  amended  so  as  to  aver  chat  the 
wife  of  the  appellant  Bush  did  not  own 
any  of  tne  property  as  her  equitable  sepa- 
rate estate,  and  did  not  personally  sub- 
scribe for  or  purchase  any  ot  the  shares; 
but  that  her  husband  subscribed  tor  or 
purchased  them,  and  cause'l  them  to  be 
placed  on  the  books  of  the  company  In 
her  name.  The  amendment  of  the  bill 
makes, substantially, the  same  allegations 
as  to  the  shares  In  the  name  of  Mrs.  Dor 
gan.  Tbeansweraof  appellnuts,  which  are 
sworn  to.  deny  that  they  ever  owned  the 
stock  held  by  their  wives,  or  furnished  the 
money  to  pay  for  them,  and  aver  tbn*'  the 
stock  was  purcbused  with  funds  belonging 
to  the  wife's  statutory  separate  estate. 
It  will  be  observed  that  the  bill  falls  to  al- 
lege that  the  wives  bad  no  statutory  sep* 
arate  estate.  The  evidence  shows  that  a 
certificate  for  10  shares  of  stock  was  issued 
December  1, 1868,  and  certificates  tor  the 
other  ten  shares  were  issued  February  18, 
18>f2,  to  Mrs.  BuRb,  and  a  certlflcatu  for  20 
shares  was  issued  April  19. 1K75,  to  Mrs. 
Dorgan,  which  stood  thereafter  on  the 
books  of  the  cx>mpHnyin  their  names,  re- 
spectivdy.  Bush  and  Dorgan  each  owned 
85  shares,  tor  which  certificates  were  Is- 
sued In  their  names, and  the  booksshowed 
that  they  were  the  holders  ot  such  shares. 
On  the  pleadings  and  the  evidence,  the 
chancellor  rendered  a  decree  against  each 
of  the  appellants  tor  the  aggregate  . 
amount  of  the  stock  held  In  bis  own  name 
and  that  which  stood  In  the  name  of  his 
wife.  What  follows  will  be  understood  as 
the  expression  ot  my  individual  views  as 
to  the  personal  liability  ol  the  hURbands. 

It  Is  conceded  that  at  common  law, 
when  the  huRhnnd  subscribes  for  stock  In 
the  name  of  his  n  ife,  he  will  be  held  liable 
for  the  subscription  as  the  real  owner. 
The  rule  reets  on  the  incapacity  of  a  mar- 
ried woman  to  subscribe  tor  stock,  and, 
as  she  cannot  make  a  binding  contract, 
whoever  subscribes  in  her  name  becomes 
pernonally  liable.  At  common  law  a  mar- 
ried woman  has  no  material  rights  as  re- 
gards Hharee  of  stock  subscribed  tor  or 
purchased  by  her.  Tbc  statutes  In  force 
at  th«*  time  of  the  purchase  of  the  stock  in 
question  abrogated  the  marital  rights  ol 
the  hasband  as  to  the  wife's  statutory 
separate  estate.  By  the  statute  her  prop- 
erty was  vested  in  him.  not  as  husband, 
but  as  her  trustee,  and  ae  such  he  was 
clothed  with  large  discretionary  pollers 
to  invest  herfunds  as  hedeemed  most  ben- 
eficial for  her;  and  If  he  purchased  per- 
sonal property  with  her  money,  taking 
the  title  in  her  name  while  ae  trustee  he 
WHS  entitled  to  the  possession  and  Income, 
she  was  the  legal  owner.  Evans  v.  En- 
glish, 61  Ala.  416;  Daniel  t.  Hardwlck,  88 
Ala.  557,  7  Sf)uth.  Rep.  188.  The  hus- 
bsnd  may  Invest  her  money  In  the  st<K-k 
of  Incorporated  companies,  which  thus  be- 
comes her  separate  estate,  as  well  as  other 
personal  property.  The  aapr^me  eoturt  ol 
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tbe  United  States  In  a  recent  case  held  that 
a  married  wunian  In  the  District  of  Colum- 
bia may  become  a  holder  of  stock  In  a 
national  banking  aHSOclation.  assuming 
nil  the  liabilities  of  a  shareholder,  though 
the  consideration  may  have  proceeded 
from  tbe  husband;  and  that  coverture 
does  not  prevent  the  i-ecovery  of  a  Judg- 
men  t  against  her  for  the  amount  of  an  as- 
Bessment  levied  upon  tbe  sbareholdent  to 
pay  the  corporate  debts.  Keyset  v.  Hitx, 
IdSU.  S.  138,  10  Sup.  Ct.  Bep.  290.  This 
conclusion  is  based  un  the  fact  that  ths 
statute  imposing  the  liability  on  the  stt}ck> 
holders  makes  no  exception  In  (aver  of 
married  women.  Whether,  under  our 
statutes,  tbe  rules  of  tbe  common  law  are 
dlsplai-ed  so  far  as  to  render  married  wo- 
men Individually  liable  for  the  debts  olthe 
corporation,  and  authorize  a  personal 
judftment  against  tbem.  are  quesUons  not 
befuraus.  and  as  to  wblcb  we  express  no 
opinion.  In  Simmons  v.  Dent,  16  Uo.  App. 
28H,  it  was  held  that  under  a  statute, 
whereby  a  married  woman  may  become  a 
stockholder,  a  transfer  uf  stock  from  the 
hsuband  to  tbe  wife  Is  valid,  and  relieves 
falm  from  liabtUty  on  the  stock,  the  same 
as  though  be  bad  transferred  It  to  another 
person.  That  a  married  woman  may  be- 
come, by  a  parcbase  of  sharee,  a  .atuck- 
bolderln  an  Incorporated  compainy,  under 
our  statutes,  cannot  well  be  questioned. 
Tbe  liability  of  the  sbarebolclers,  addition- 
al to  the  common-law  llabllity  ror  unpaid 
subscriptions.  Is  statutory.  ImposlnK  a 
liability  wliicta  did  not  exist  at  common 
law,  the  statute  will  not  be  extended  by 
construction  so  as  to  include  persons  who 
^re  not  tbe  equitable  or  realowners  of  the 
stock,  or  In  whom  the  l^al  title  Is  not 
vested, — whn  arenot  stockholders, neither 
equitably  nor  legally.  Cook,  Stocks,  S  214. 
When  money  of  the  wife's  statutory  sep- 
arate estate  Is  Invested  by  her  husband  as 
trustee  In  tbe  purchase  of  stock,  be  Is  not 
tbe  owner,  has  no  beneficial  Interest  there- 
in, and  enters  Into  no  contractual  rela< 
tions,  express  or  implied,  with  tbe  corpo- 
rations. It  Is  true  that,  under  the  stat- 
utes in  force  at  the  time  of  the  purchases 
ol  the  stock,  a  married  woman  bad  no 
capacity  to  make  contracts  subjecting  her 
to  personal  liability,  or  charging  her  stat- 
Dtory  separate  estate.  But  whether  tbe 
busband.  subscribing  tor  stock  In  tbe 
nameof  his  wife,  would  be  liable  for  the  un- 
paid subscription,  is  not  the  question  pre- 
sented lor  decision.  It  may  be  that  be 
would  be  liable  under  the  rule  laid  down 
In  WIldiT  V.  Abernethy.  54  Ala.  644,  that, 
tbe  statutes  not  conferring  on  a  married 
woman  capacity  to  acquire  property  by 
purchase  on  credit,  no  title  to  property 
purchased  on  her  credit,  and  ("be  contract, 
not  being  a  charge  on  her  separate  estate, 
passes  to  her,  and,  if  purchased  by  the 
husband  on  the  credit  of  the  wife,  it  he- 
came  his  property.  A  different  question 
arlHCH  where  property  Is  purchased  with 
the  separate  moneys  of  the  wife,  paid  for, 
—a  real  Investment  of  her  funds  by  the 
husband  as  her  statutory  trustee.  In 
such  case  the  contract  of  purchase— tbe 
invfstment — bound  tbe  wife.  It  appear- 
ing that  in  each  case  tiie  stock  was  pur- 
chased by  tbe  busband  for  the  wile  In  bis 


capacity  of  trustee  under  bis  statutory 
powei-B,  paid  for  with  the  moneys  of  her 
separate  estate,  tbe  certificates  issued  in 
her  name,  standing  on  tbe  books  ol  the 
cuuipany  ab  the  owner  holding  the  legal 
title,  and  the  tanaband's  name  not  appear- 
ing on  tbe  books  as  tbe  owner  or  as  hold- 
ing tbe  stock  In  trust,  be  cannot  be  regard- 
ed. In  my  opinion,  as  a  stockholder,  in  the 
meaning  of  the  constitutional  and  statu- 
tory provisions  Imposing  the  additional  in- 
dividual liability.  But  as  to  this  conclu- 
sion tba  other  members  ot  the  court  differ 
with  me,  holding  that  as  a  married  wo- 
man was  incapable  under  tbe  statute  oC 
making  a  contract  binding  her  pwsunally, 
or  charging  her  statutory  separate  estate, 
tbe  common-law  rule,  which  makes  tbe 
husband,  when  be  subscribes  for  ;itock  ia 
the  name  of  his  wife,  personally  liable  ua 
the  subscription,  applies,  and  subject* 
him  to  tbe  additional  liabilty  imposed  by 
the  statute  on  tbe  Btockbolden  to  the  ex- 
tent ot  their  stock. 

Appellants  McMillan  &  Harrison  assign 
tor  error  tbe  rendition  of  any  decree 
against  them,  and  especially  to  tbe  extent 
therein  adjudged.  In  tbelr  answer  they 
deny  tbat  tbey  were  the  holders  of  any  ol 
the  stock  of  tbe  company,  and  allege  tbat 
the  seven  shares  which  appear  In  their 
names  belonged  to  Owen  Farley,  and  wera 
levied  on  and  sold  by  tbe  sberilf  under  aa 
attachment  which  they  caused  to  belssued 
against  him;  tbat  at  the  sale  some  unau- 
thorised person  bid  off  the  shares  in  their 
name,  and  a  certificate  was  made  out  to 
them,  and  signed  by  tbe  ufllcers  of  the 
company,  but  whlcb  tbey  never  roueived 
or  accepted.  The  testimony  ol  Bortua, 
the  stock  ledger,  transfer  book,  and  cer- 
tificate make  a  prlmA  tkcte  case  of  owner- 
ship of  seven  shares,  whiub  appellants 
were  called  upon  to  re6ut  or  disprove. 
Tbey  Introduced  no  evidence  as  to  the  af- 
firmative mattw  of  defense  set  up  in  their 
answer.  Whether  appellants  were  stock- 
holders was  the  subject  of  reference  before 
tbe  register,  who  reported  tbey  were  the 
owners  of  seven  shares,  and  to  his  report 
no  exceptions  were  made.  II  there  was 
error,  it  should  have  been  brought  to  the 
attention  of  tbe  chancellor,  and  a  rulinjc 
thereon  obtained.  Failure  to  file  excep- 
tions was  tantamount  to  an  admission  of 
the  correctness  of  tbe  report,  and  no  objac- 
tlon  thereto  can  be  made  for  the  first  time 
in  tbe  appellate  court.  Waldrop  v.  Games, 
62  Ala.  374.  But  a  decn'e  was  rendered 
against  appellants  for  a  liability  to  tbe 
extent  of  22  slihres,  whereas  the  evidence 
8hows  ownersbip  of  only  7  shares.  This 
was  evidently  by  mistake,  but  necessitates 
a  reversal  of  tbe  decree. 

From  what  time  interest  should  begin 
to  run  is  a  question  common  to  the  ap- 
peal of  the  national  bank  and  tbe  croMS- 
appeal  of  complainants.  Tbo  bank  cud- 
tends  that  tbe  stockholders  are  liable  for 
in  tereHt  only  from  tbe  da  te  of  tbe  final  de- 
cree, and  the  complainants  that  tbey  are 
liable  from  tbe  filing  of  tbe  original  bill. 
On  this  question  theauthorltles  are  inbar- 
monloua.  in  South  Carolina,  Maine,  and 
Illinois  inturcHt  is  not  allowed  on  tbe 
amount  for  which  the  statute  makes  tli« 
shareholder  liable,  on  the  ground  tliat  the 
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principal  Bvm  !■  the  limit  of  bfci  UabUlty. 
In  Burr  v.  WUcox,  22  N.  Y.  561,  It  vaa  held 
that  interent  sbuold  be  allowed  trom  tbe 
time  of  theeommencenient  of  tbe  salt,  for 
the  reasoD  that,  under  tbestatnte  of  that 
■tate,  tlie  creditor  may  select  tho  8tock- 
bolder  afcolnat  wbom  be  will  proceed,  and 
wben  vncb  selection  Is  made  a  liability  Is 
Axed  foraBperlflcamoaDt.  In  Cler^and  t. 
Banibam,  M  Wis.  847,  %  N.  W.  Bep.  407,  tt 
was  held  that,  nnder  the  atatnte  of  that 
state,  tbe  liability  of  tbe  ntuclcbulder  be- 
came fixed  and  certain,  and  bis  Indebted- 
aeBsltqaldated  and  due  from  tbe  date  of 
tbe  Jadgraen  t.  ascertainlngr  that  the  aesets 
ol  tbe  corporation  had  been  exhausted, 
and  the  ba£anee  ol  the  Judsmeut  excpeded 
tbe  a  mount  trf  the  atock.  It  senuB  that  In 
that  state  the  anit  to  enforce  tbe  etatu- 
tury  liability  is  commenced  against  the  in- 
sulrent  corporation  and  tbe  stockholdera. 
In  vblcb]adsm«it  la  entered,  adjudging  the 
amount  trf  Indebtednesa  to  the  plalnttflB, 
and  applying  tbe  assets  of  the  corporation 
tberetu,  and  further  adiBdgtng.ttw  several 
itoekholden  liable  to  the  amount  ol  stock 
brid  by  them.  In  Casey  v.  GalU,  94  D.  ». 
8(3,  It  was  held  tba  t,  onder  tbe  national 
banking  act,  tbe  amonnt  to  be  paid  rest- 
ed in  tbe  Jadarment  aad  discretion  of  the 
comptroller;  and  when  he  determlnee  tbe 
mm  to  be  paid,  and  orders  its  collection, 
tbe  liability  of  tbe  shareholder  Is  liquidat- 
ed, and  becomes  due  aud  payable,  bearing 
Intmat  from  tbe  date  ot  tbe  order.  Tba 
prinel^  coaBmoD  to  all  these  cases  is  that 
tbe  sum  beam  intereec  trom  tbe  time  tbe 
UabOlty  la  liquidated  and  a  spedflc amount 
fixed,  though  Its  application  may  be  va- 
tlrd  by  the  i»ovisionii  ol  the  reapeetlTe 
■ta  totes. 

Oaratatnta  prorldea  all  contracts,  ex- 
pma  or  implied,  for  tbe  payment  of 
money,  bear  interest  from  the  day  such 
money  should  bare  been  paid. .  Code, 
S  1761.  Incereet  is  allowed  as  compensa- 
tion for  withholding  the  principal,  and 
follows  as  an  incident  from  tbe  time  tbe 
priadpal  Is  ascertained  to  be  due.  Tbe 
■tockbolder  cannot  know  what  sum  he  is 
liable  to  pay  uBtil  the  claims  against  the 
corporation,  exiatlng  at  tbe  time  ol  its 
difMolutlou,  are  Judicially  ascertained. 
Wbeo  this  is  done,  and  not  nntll  then,  tbe 
principal  beeomeedueand  payable.  Wben, 
UD  a  bill  to  enforce  the  Individual  liability 
<rf  Btockholdero,  tbe  register  ascertains  on 
a  reference,  and  reports  the  valid  claims 
and  th^r  amounts,  tbe  confirmation  ol 
bin  report  is  a  Judicial  ascertainment  of 
tbe  claims,  and  the  liability  of  the  etock- 
bcildera  Is  liquidated  and  fixed  fora  specific 
amuQnt,  wliich  becomes  a  mere  matter  of 
arithmetical  calcnlation.  Tbe  llabllUy, 
tberefore,  bears  Interest,  onder  our  etat- 
Bte,  Iromtbe  date  of  tbe  confirmation  of 
tbe  report.  It  la  evldeat  that  interest 
vaa  hidoded  In  tbe  amounts  decreed 
sftalnnt  the  stockholders,  but  from  what 
time  it  was  calculated  the  record  does 
not  Inform  os.    We  cannot  presume  error. 

are  unable  to  see  what  Injury  fbe  al- 
luvaoce  of  compensation  to  tbe  Holicltora 
who  filed  tbe  bill  could  ptHtslbly  work  to 
tbe  appellants  who  assign  this  ns  error. 
Tbe  compensation  Is  to  be  paid  out  of  the 
anoonts  payable  to  the  several  eteditora. 
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and  does  not  Increase  or  atlect  la  any  wise- 
the  amoontB  to  be  paid  by  the  stockhold- 
ers. Whether  the  compensation  IsalloweA 
or  not,  their  liability  remains  tbe  aame^ 
If  there  be  error.  It  la  without  injury  to* 
them.  On  the  appeals  of  the  Natlonai 
Commercial  Bank  and  A.  P.  Baeh  and  li^ 
C.  Dorgan  the  decree  la  affirmed. 
versed  on  the  appeal  of  McMillan  &  HarrI* 
son.  Apptilees  take  nothing  by  tbrtr 
cross- asBlgnmentB  ul  error. 


DxvENPOBT  V.  Brooks. 
(Supreme  Court  of  AUibama.    April  8, 18eL>- 
Rioan  or  Hbibs— Exbkptiox  or  Pbrsonal  Paor^ 

■BTT— OaCBABBD  WlVB^fl  BbTATB. 

1.  When  a  deoeSBed  wife  leaves  a  chattel  aa- 
her  separata  eatat&  and  It  Is  mortgaged  1^  tba- 
hoabMid  and  mid,  her  children  cannot  soeai  dla- 
trlbateea  to  recover  it,  since,  the  father  beiii^ 
^titled  to  half  tiie  property  under  Code  Ala. 
1886,  i  8868,  they,  as  distrlbntaes,  are  <mly  part, 
owners,  ana  for  the  further  reaaon  that  weir- 
claim  merely  as  diatriboteea  shooid  he  aaaerteA 
throDgh  administration. 

2.  Code  Ala.  1886,  K  SCMB^T,  tiroviding  aih 
exemption  of  personal  jaoperty  to  the  coctent  of 
91,000,  in  favor  of  the  widow  and  minor  ohildreik 
of  a  decedent,  to  be  applied  to  tlieir  snpixHrt,  aj^ 
plies  only  to  the  hosband's  eauts  on  hu  death;, 
and  the  cUIdzeD  have  no  right  to  an  ezemptio* 
out  of  the  a^arate  estate  of  their  deoeaseO 
mothar. 

Appeal  from  clrcnitcoort,  Jefferson  couD- 
ty ;  JaMBB  B.  Hbao,  Judge. 

This  action  was  brought  by  the  appel- 
lee, Brooks,  as  next  friend  for  the  roloor 
chUdren  of  B.  H.  Kline  and  Mrs.  M.  Kline*, 
deceased.  The  caae  was  submitted  upon 
ao  agreed  statement  of  facte.  The  sub- 
stance ol  this  statem«it  Is  as  follows :  B. 
a.  Kline  and  bUi  wile.  Mrs.  M.  Kline,  tor- 
several  years  before  her  death,  which  oc- 
curred in  October,  1887,  lived  In  J^ersom 
county,  Ala.  Mm.  M.  Kline,  upon  her 
death,  left  an  estate  In  her  own  right,  oot. 
exceeding  ¥300,  which  was  her  statutory- 
estate.  The  white  mare  saed  for  In  tbl» 
case  was  a  part  ot  the  estate  of  the  saick 
Mrs.  Kline,  and  the  said  mare  had  be- 
longed to  her  several  years,  and  bad  al- 
ways been  claimed  as  ber  own,  and  waa. 
In  the  possession  ofberself  andhuoband  at 
the  time  of  her  death.  Mrs.  Kliue  left  no- 
debts,  and  no  administration  has  ever 
l>een  bad  on  her  estate.  Subsequent  t» 
the  death  of  Mra.  Kline  ber  huaband,  B. 
H.  Kline,  mortgaged  tbe  mare  to  one- 
Howell  to  secure  the  pay mmt  ol  the  In- 
dubtedness  due  by  blm  tosald  Howell.  It- 
was  admitted  that  on  several  occ;aBlon» 
during  the  life-time  of  Mrs.  Kline  her  boa- 
band  had  given  different  mortgages  on  the- 
said  mare.  When  tbe  mortgage  w as- 
made  to  said  Howell,  the  surviving  bus- 
band  was  then  In  tbe  possession  of  tba  an- 
imal, and  he  claimed  her  as  his  own  prop- 
erty, free  from  any  claim  or  Incumbrance;, 
that  in  tbe  settlement  of  the  debt  secnreA 
by  said  mortgage  tbosaid  Howell  allowed 
a  fixed  sum  ae  the  value  of  said  mare,, 
whlcl)  waa  agreed  upon  between  him  anA 
anld  Kline,  and  Howell  took  poaaesalon  of 
the  mare,  and  afterwards  sold  ber  to  th» 
defendant.  Upon  the  evidence  as  agreed 
upon, tbe  court,  at  tbe  reqoeatofthe  plaln- 
Ufl,  charged  tbe  Jury  In  writing  that  "If 
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the  Jury  believed  tbu  evidence  of  this  case 
thc-y  win  And  a  verdict  for  the  plaiotirr. " 
Tlie  gtvlDje  of  this  cbarge  coostltntes  ttie 
only  asalgniuent  of  error. 

Bosh  A  Browa,  for  appellant.  W.  R. 
ifougbton,  for  appellees. 

Waiter,  J.  Mrs.  Mary  Kline  owned 
tiie  mare  sued  for  ae  part  of  her  statutory 
separate  eetate.  She  died  In  October.  1887. 
Her  husband,  B.  U.  Kline,  etlU  iiarvlves 
her.  as  do  their  minor  chlldrt-n,  who  by 
next  frietid  bring  this  soit  to  recover  said 
mare.  The  snlt  ranuot  be  maintained  in 
their  behalf  am  dlatrlbutees.  because,  the 
father  tielns;  entitled  to  one-balf  u{  dec^ 
dent's  personalty,  tbey  alone,  as  dlstrlba- 
tecB,  are  only  part  owners  of  the  proper- 
ty, and  for  the  further  reason  that  their 
«laiui  merely  as  dletributees  should  be  as- 
»erte<1  througli  administration.  Codel8S6, 
fi  23.5:);  Miller  T.Eatman.ll  Ala.  609;  Reese 
Harris.  27  Ala.  301.  The  claim  is  that 
they  are  entitled  to  the  property  under  the 
etatnteallowlngcertalu  exemptions  of  per- 
sonal property  to  the  widow  or  minor 
•child  or  cbtldren  of  a  decedent.  By  the 
act  approved  April  2H,  1873,  the  legislature 
undertook  to  provide  a  scheme  to  carry 
into  effect  the  provisions  as  to  ezemp- 
iioDB  contained  in  the  coMtltatlonot  1868, 
and  also  to  make  additional  provision  (or 
the  right  to  claim  exemptions  in  other 
clasees  of  cases.  A  notable  extension  of 
the  right  of  exemption  was  made  by  sec- 
tion 12  of  that  act  to  reach  the  case  of 
"any  person  dying,  leaving  a  widow,  or 
child  or  children  under  the  age  of  twenty- 
one  years,  members  of  his  family."  For 
the  protection  of  tbe  elasB  of  persons  here 
mentioned  it  was  provided  that  "in  addi- 
tion tu  the  exemptions  heretofore  made 
under  act  there  shall  be  exempt  all 
the  wearing  apparel  of  the  deceased,  the 
wearing!;  apparel  of  the  widow  and  chil- 
■dren,  ail  yarn  and  cloth  on  hand  and  In- 
tended for  their  use  and  consumption,  the 
family  Bible,  all  books  In  use  In  tbe  fami- 
ly, all  family  portraits  and  miniatures, 
and  sncb  grain  stores  and  groceries  on 
liand  as  may  be  neceflsary  for  the  subslst- 
■enee  of  the  family  for  twelve  months,"  all 
to  be  set  apart  and  turned  over  to  tbe 
family  forever  free  from  administration  or 
the  debts  of  the  deceased.  Acts  1872-^,  p 
34.  It  is  plain  that  the  legislature,  in 
making  this  provision,  had  in  view  the 
lielplees  condition  of  the  mother  and 
young  children,  resulting  from  tbe  death 
of  husband  and  fatber,  the  head  and  sup- 
port of  the  family.  In  suchcase  themoth- 
-er  and  children  are  presumed  to  be  unable 
to  provide  for  themselves.  The  language 
4}f  the  statute,  and  the  tart  that  tbe  meae- 
tire  of  relief  thereby  provided  is  not  ordl- 
narlly  called  for  by  the  death  of  the  moth- 
■er,  are  conclusive  that  theleglslatutre  did 
not  Intend  to  allow  such  exemption  in  fa- 
vor of  the  minor  children  ont  of  the  estate 
of  the  deceased  mother.  Tlie  statutory 
provisions  In  reference  to  exemptions  were 
recast  and  considerably  extended  by  the 
act  approve<l  February  U,  1877.  Acts 
1878-77.   By  this  act  there  was  a  further 


extension  of  the  right  of  exemption  In  fa 
vor  of  the  widow  or  minor  children  of  a 
decedent.  In  addition  to  and  in  immedi- 
ate connection  with  tbe  provision  above 
quoted  from  tbe  act  of  1873,  the  snbstauce 
of  which  was  preserviMl  and  re-enacted,  the 
new  statute  provided  for  the  selection  and 
setting  apart  for  the  widow  or  minor  child 
or  children  of  "such  additional- property 
of  tlie  decedent  as  will  amount  to  the 
value  of  one  thousand  dollars;"  and  tbe 
personal  property  exempted  to  the  family 
of  the  decedent  under  that  act  was  direct- 
ed to  be  delivered  to  the  widow.  If  there  be 
one,  to  be  by  lier  employed  in  tbe  mainte- 
nance of  bnwelf  and  minor  children,  or  If 
there  be  no  widow,  then  the  guardian  of 
the  minor  children,  to  be  by  blm  employed 
in  the  maintenance  of  such  mlnorcbildren. 
8ee  sections  6-ti  of  said  act.  These  provis- 
ions were  embodied  In  tbe  Code  of  ]87tf. 
formingsectlons28*i4-2S!MI  thereof.  Ttaesnb- 
stance  of  them  is  found  re-enacted  in  aec* 
tions  2f>45-2547  of  the  Code  of  1886.  From 
the  langna^  used,  and  from  the  histor- 
ical connection  of  the  enactments,  we  are 
satlsHed  that  It  was  not  Intended  to  pro- 
vide for  such  exemptions  ont  of  the  estate 
of  a  deceased  mother.  It  may  be  that  the 
legislature,  regarding thetatfaeraa  the  nat- 
ural bread-winoer  of  tbe  family,  did  not 
deem  It  necessary  to  make  such  uroTtidons 
In  favor  of  minor  children  out  of tbeestate 
of  their  mother;  or  because,  recognlslug 
that  the  la  wimposes  upon  tbe  father  the  du- 
ty and  obligation  to  support  and  educate 
bis  minor  child,  Irrespective  of  any  estate 
of  thechlld,  while  tbe  mother's  duty  and  ob- 
ligation in  this  reganl  areonly  impused  in- 
theeTentof  tbeinsnlBeieney  of  theestate  of 
tlie  child,  (Englebardt  ▼.  Tnng,  76  Ala. 
534.)  it  was  not  deemed  Jnst  to  the  fatber, 
by  such  provisions  In  favor  of  the  minor 
child  or  children,  to  intercept  his  right  to 
a  distributive  share  of  the  personal  estate 
of  his  wife;  or  that  it  wax  thought  that 
a  proper  consideration  for  tbe  comfort 
and  well-being  of  minor  children  did  nut 
require  that  tbey  be  afforded  an  opp<ir- 
tnnlty  to  secure  double  exemptions  of  per- 
sonal property,  as  tbey  might  do  if  the 
law  allowed  such  exemptions  out  of  the 
estate  of  both  fatber  and  mother,  and 
both  parents  died  leaving  estates.  What- 
ever may  have  been  tbe  considerations  op- 
erating upon  the  legislature.  It  aenns  clear 
that  the  provisions  here  under  dtscnwilfm 
were  Intended  only  for  the  benefit  of  tbe 
widow,  or  minor  child  or  children,  who. 
by  the  death  of  the  husband  and  father, 
are  deprived  of  the  maintenance  and  sup- 
port which  It  was  his  special  function  and 
duty  to  afford.  Liberal  roles  of  construc- 
tion should  be  applied  to  statutes  allow- 
ing exemptions  to  the  widow  and  minor 
children  of  a  decedent:  but  the  operation 
of  such  statutes  cannot  be  extended  to 
cases  plainly  not  within  their  language  or 
purpose.  The  result  is  that,  on  the  facts 
as  set  out  In  the  agreed  statement,  the 
plaintiffs  were  not  entitled  to  recover.and 
the  circnlt  court  erred  In  giving  the  writ- 
ten charge  requested  in  tbelr  behalf.  Be- 
Tersed  and  remanded. 
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WiujAUB,  JadKe,  t.  Stoutz  et  al. 
{Suprrmt  Cawn  of  Alabama.  Aprils,  1891.) 
Admixutkatiok  Bond  —  Actiok  ov  bt  Fsoun 

JtTDOB. 

1.  A  probate  Judge,  to  whom  an  admlnlstra- 
tion  bona  is  made  payable,  is  noL  upon  a  breach 
thereof,  **the  person  anprieved,*  within  the 
meaning  of  Code  Ala.  VmTi  providing  for 
actions  on  official  bonds  by  the  person  aggriered; 
and,  though  he  may  soe  for  such  breach,  he  can 
do  so  only  as  payee,  and  not  as  the  injured  party 
or  creditor;  and,  not  being  a  creditor,  he  cannot 
sue  the  obligors  la  eqai^  for  discovery  of  as- 
sets, and  sn^ectioQ  of  Ibelr  property  to  satisfac- 
tion of  the  broach. 

2.  A  bill  in  such  suit,  on  the  ground  that  the 
distributees  of  the  estate  are  about  to  sue  the 
Judge  for  taking  an  insufficient  bond,  which  does 
not  allege  facta  to  show  that  the  bond  is  insnffl- 
cient,  is  demnirable  for  Insnfflden^  of  the  sUe- 
gations,  and  lor  the  further  reason  uiat  the  basis 
of  tlie  relief  sought  is  his  own  malfeasanoe. 

Appeal  from  chancery,  conrt,  Mobile 
ooaDtj:  Tbuhab  W.Colbuan,  Chnncellor. 

Tbe  bill  in  thlH  case  was  filed  by  Price 
WllUams,  Jr..  aa  probate  Ja^ee  of  Mobile 
county,  aicalnat  Geor^  Btonts.  as  admla- 
htratorol  one  UulBtibuacn.  deceased,  and 
Thomas  U.  Le  Baron  and  William  Stoats, 
as  Boreties  on  hla  bond,  to  compel  a  die* 
curery  l>y  defendants  uf  asiieta  In  their 
bands  liable  to  tlm  dtstribntees  of  said 
Halaebasch,  and  also  to  subject  cercaln 
real  estate,  in  which  one  of  tha  aaretles 
Iwd  an  Intereak.  to  the  payment  of  tbe  d»> 
tree  in  tbe  probate  coart.  The  bill  averred 
tbat  Georxe  Stouts,  as  administrator, 
was  cited  to  the  final  settlement  of  hla  ad- 
miniatratlon  In  the  prubate  conrt.  and  a 
decree  was  there  entered  against  bim  by 
complainant  In  behnlt  of  tbe  distributees 
of  said  estate.  £xecutiun  was  iBsaed  on 
this  decree  against  him,  and.  upon  this 
belnir  returned. "  No  property  found, "  tbe 
execution  was  then  Issued  against  the 
other  defendants,  as  sureties  on  his  bond. 
Before  this  executltm  was  returned,  com 
plalnant  filed  the  present  bill,  restlns  his 
right  of  relief  on  the  tact  that  tbe  bond  of 
tlie  administrator  was  made  payable  to 
bIm  as  probate  Judge  upon  defaalt  tbere- 
of.  Defnidants  demurred  to  tbe  bill,  on 
tbe  ground  that  It  did  not  show  on  Its 
Isce  that  complainant  had  sufficient  Inter- 
est In  tbe  subject-matter  to  entitle  him 
to  relief.  The  chancellor  sustained  this 
demnrrer.  wherenpon  uomplaluantnmend* 
e4l  his  bill  by  making  the  distributees  pur- 
ties  defendant,  and  alleging  tbat  he  was 
liable  to  be  sued,  and  was  threatened  by 
the  said  distrlbntess  with  a  suit,  for  tak- 
ing a  bond  from  the  administrator  with 
Insnfflclent  sureties.  The  prayer  of  the 
bill,  as  amended,  was  (or  payment,  for 
discovery,  and  for  subjection  of  tbe  real 
estate  of  tbe  defendant  tie  Baron  to  tbe 
payment  of  the  decree  against  the  admtn- 
tetrator,  so  far  as  might;  be  necessary. 
Tbe  amended  bill  was  demurred  to  upon 
the  same  grounds  as  alleged  in  the  former 
demurrer,  and  also  upon  the  ground  that 
the  complainant  did  not  showthereln  any 
facts  upon  which  he  could  be  made  liable 
to  pay  said  decree  of  said  probate  court 
In  favor  of  the  distributees.  Tbe  demur- 
rer was  snRtained.  and  the  bllla  dismissed. 
Complainant  appeals. 
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F.  J.  Bromberg^  for  appellant,  t^tb  A 
Brvittt  for  appellees. 

McClri.lan,  J.  We  concur  with  the 
chancellor  thut  a  probate  Judge  to  whcm 
an  adnilulstration  bond  Is  payable  Is  not, 
upon  a  breach  thereof,  "the  person  ag- 
grieved," within  the  meaning  of  sectiun 
^75  of  the  Code,  and  that,  while  he  may 
sue  for  such  breach^  his  right  to  do  so  re- 
sults from  the  fact  that  he  Is  payee  Id  tbe 
Instrument,  and  not  from  any  considera- 
tion that  be  Is  tbe  Injured  party  or  a  cred- 
itor of  the  obliguru  therein;  and,  not  be- 
ing a  creditor,  be  cannot  malntnln  a  bill 
egalnst  the  obligors  for  discovery  and  ap- 
pruprlation  to  the  satisfaction  of  tbe 
breach  of  their  property.  Code,  H  S545- 
3547;  Amason  v.  Nash,  34  Ala.  271»;  Mor- 
row v.  Wood,  66  Ala.  1.  But  a  different 
conclusion  on  this  point  would  be  of  nu 
advantage  to  appellant.  Conceding  that 
be  wnM  a  creditor  of  the  sureties  on  tbe 
administration  bond  in  question,  In  such 
sort  as  to  entitle  him  to  maintain  a  blU 
for  discovery  and  relief  against  tbem.  or  a 
bill  to  subject  to  their  liability  on  the 
bond  property  which  they  bad  fraudu- 
lently conveyed,  the  averments  of  the 
present  bill  are  wholly  Insufficient  to  In- 
voke equity  Jurisdiction  to  either  of  those 
ends.  No  facts  are  alleged  upon  which  a 
charge  of  fraud  could  t»e  rested,  and  no 
such  charge  Is  made.  With  respect  to  the 
diaeovery  it  prays,  it  contains  no  allega- 
tions Showing  the  necessity  for  or  utility 
of  such  relief.  It  Is  sought  Id  argument  to 
support  the  Jurisdiction  of  chancery  by 
Invoking  a  construction  of  sections  3645- 
3547,(?ode,  supposed  tohave  been  adopted 
by  this  court  in  the  case  of  Railway,  etc., 
Co.  r.  McKeniie.  85  AIh.546,  5  South.  R>p. 
823;  but  If  that  case  was  ever  open  to  the 
interpretation  Insisted  upon,  it  bas  since 
been  repudiated,  in  subsequent  adjudica- 
tions, expressly  to  tbe  effect  tbat  the  rela- 
tion of  debtor  and  creditor  does  not  alone 
authorise  a  resort  to  equity  under  those 
sections,  but  that.  In  addition  thereto, 
averment  must  be  made  (1 )  that  tbedebt- 
or  has  not  visible  means,  subject  to  legal 
process,  of  value  sufficient  to  pay  the  de- 
mand; and  (3)  that  he  has  assets  which, 
by  reason  of  "concealment,  hiding  out,  or 
something  of  chat  nature,"  cannot  be 
reached  by  the  ordinary  legal  processes, 
but  which  are  liable  for  his  debts,  and  a 
discovery  of  which  Is  sought.  Lowson  v. 
Warren,  K9  Ala. 684, 8  South.  Rep.  141;  Mc- 
Collougta  T.  Jones,  (Ala.)  S  Sonth.  Rep. 
(196.  Neither  tbe  original  nor  amended 
bills  contain  any  averment  of  these  facts, 
without  which  the  discovery  prayed  conld 
not  be  granted,  and.  If  decreed,  would, 
for  aught  that  appears  by  the  bill,  be  en- 
tirely nugatory  and  abortive.  The  hill, 
as  amended,  proceeds  on  the  theory  that 
a  prubate  Judge,  who  bas  approved  an  in- 
sufficient bond,  and  hence  may  ultimately 
be  liable  to  the  distributees  on  his  official 
bond  for  the  sum  decreed  to  them  against 
the  administrator,  may  come  into  equity 
for  the  purpose  of  subjecting  property  of 
the  sureties  to  the  satisfaction  of  the  de- 
cree to  the  end  of  the  exoneration  of  him- 
self and  his  own  bondsmen.  There  are 
to  our  minds  two  reasons  wjiy  tbe  Jbllt 
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eannot  be  malntalDed  In  tbiH  aspect.  In 
the  Srst  place,  It  falls  to  allege  facte  wlilch 
show  that  the  bond  tlie  complainant  ap- 
proved was  losufflcient,  HO  that  his  offi- 
cial bond  could  be  made  to  respond  la  an 
action  by  tbe  dlstribatees;  and,  secoadljrt 
the  basis  of  the  relief  sought  Is  com- 
plainant's own  misfeasance,  which  cannot 
afford  him  a  rlgbt  of  action.  The  bill  was 
without  eqnlty  Id  either  aspect.  Tbe  de- 
XDurrers  were  pn>perly  sustained,  and  tbe 
decree  dUmlsslng  the  bill  Is  affirmed. 


Ex  parte  Hates. 
(Supmne  Cowrt    Atabama.   April  9,  ISBL) 

H&RDAMOS  TO  JDDOI. 

Jfondomu*  will  not  lie  to  oompel  a  jndgre 
to  vacate  an  order  setting  aside  on  agreed  state- 
meat  of  faots  oa  motion  of  one  of  the  parties 
thereto.  The  roling  must  be  reviewed  on  appeal 
trom  final  Judgmeat. 

Application  !or  mandaaios. 
W&tta  A  Soa,  tor  petitioner.  DmrU  T. 
BlMk^,  for  respondent. 

Wai^bb,  J.  At  tbe  June  term,  1890,  of 
the  Montgomery  circuit  court,  before  the 
trial  ol  tbe  pending  case  of  £.  C.  Hayes 
V,  W.  I>.  Weecott.  an  agreed  statement  ol 
facts  in  that  case  was  made,  reduced  to 
writing,  and  signed  by  the  attorneys  for 
the  respective  parties.  Tbls  statement 
was  used  in  tbe  trial  of  the  case  at  that 
term  of  the  court.  Tbe  result  of  that  trial 
was  a  Judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  an  appeal  to 
this  court,  and  a  Judgment  has  been  here 
rendered  reversing  tbe  Judgment  of  tbe 
clrcoit  court,  and  remanding  tbe  case. 
8  South.  Rep.  887.  Said  agreement  states, 
among  other  things,  the  execution  of  a 
mortgage  by  one  Williams  to  tbe  plalO' 
tiff,  and  that  at  the  date  of  the  mortgage 
said  Williams  was  insolvent,  but  that 
plaintiff  did  not  know  of  such  insolvency. 
After  the  remandment  of  the  cane,  tbe  de- 
fendant moved  the  circuit  court  to  relieve 
him  as  to  so  much  of  said  affreementas 
stated  tbat  plaintiff  did  not  know  of  Will- 
lams'  insolvency,  and  to  permit  him  to 
introduce  evidence  on  tbat  point.  On 
this  application,  tbe  court,  after  hearing 
evidence,  made  an  order  setting  aside  the 
entire  agreement.  The  plaintiff  excepted 
to  this  a<'tion  of  tbe  court,  and  preserred 
the  evidence  by  bill  of  exceptions.  The 
case  was  tliKQ  continued  to  the  next  term 
of  said  court.  The  plaintiff  In  that  case 
now  applies  to  this  court  to  Issue  a  writ 
ot  mtintJamua  to  the  Judge  of  said  circuit 
court  commanding  him  to  vacate  and  set 
aside  aatd  order  In  reference  to  said  agree- 
ment. When  there  Is  no  dispute  between 
the  parties  as  to  facts  desired  to  be  pre- 
sented on  tbe  trial,  common  sense  sng- 
gests  that  the  time  and  expense  necessari- 
ly involved  in  making  the  proof  In  formal 
manner  be  saved  by  tbe  execution  of  an 
agreement  as  to  such  facts.  Such  agree- 
ments are  constantly  made,  often  with  an 
express  reservation  of  the  right  to  Inter- 
pose objections  to  the  competency,  suffi- 
ciency, or  legal  effect  of  Che  facts  stated. 
Courts  generally  encoarage  this  method 
of  dispensing  with  nnnecessary  labor  and 
outlay  byenftiicing  as  binding  on  tbe  par- 


ties tbe  formal  written  agreements  of  at- 
torneys touching  matters  arising  in  the 
conduct  of  litigation.  Ktarkn  v.  Kenan, 
H  Ala.  818:  Saltmarsh  v.  liower,  84  Ala. 
618:  3  Brick  Dig.  p.  183:  1  Thomp.  Trials, 
SSISS^.  BulesofpraetlcereBiilatingthiB 
matter  have  been  in  force  In  the  courts  of 
this  state  from  an  early  day.  But  theleg- 
lelature.  evidently  recognising  tbe  practi- 
cal wisdom  of  giving  effect  to  such  agree- 
ments, was  unwilling  to  leave  them  to  be 
governed  by  rules  of  practice  subject  to 
change,  or  to  be  dependent  for  thflr  en- 
forcement on  the  oncontroUed  discretinn 
of  the  conrta,  and  has.  by  a  statute  man- 
datory In  its  terms,  provided  tnat  "an 
attorney  has  authority  to  bind  bis  client 
In  any  action  or  proceeding  by  an  agree- 
ment in  relation  to  such  cause,  made  In 
writing,  or  by  an  entry  to  be  made  on  tbe 
minutes  of  the  court."  Code  ism,  $  866. 
It  seems  that  the  agreement  of  the  attor- 
neys In  a  cause,  made  in  pumaance  of  the 
terms  of  tbls  statute,  Is  as  binding  upon 
the  parties  as  would  be  acontraet  eotered 
into  by  themselves.  Nurman  v.  Boms,  67 
Ala.  248;  Charles  v.  UUler.86Ala.  141.  If 
agreements  so  made  bavu  such  effect,  then 
they  may  not  be  set  aside  upon  any  lower 
grounds  than  wonld  warrant  a  rescis- 
sion of  a  contract,— namely,  fraud,  coUa* 
sion,  accident,  surprise,  or  some  ground 
of  the  same  nature.  Bingham  v.  Supervis- 
ors, 6  Minn.  18H,  (Gil.  8»:)  Keogh  r.  Main, 
62  N.  Y.  Super. Ct  160:  Wilson  v.  Spring.  64 
111.14-18:  Harvey  v.  Thorpe.  28  Ala.  260; 
Saltmarsh  v.  Bower,  84  Ala.  618;  1  Thomp. 
Trials.  S  IM. 

In  this  case  tbe  defendant  rested  his  ap- 
plication for  relief  from  part  of  the  agree- 
ment oa  tw<i  grounds.  In  ■  tbe  flnit  place. 
It  was  urged  that  defendant's  counsel  on- 
derstood  that  tbe  agreement  was  for  the 
trial  at  the  June  term,  1880,  only.  It 
would  seem  that  a  sufficient  answer  to 
this  suggestion  la  that  the  extent  of  the 
operation  ol  tbe  agreement  Is  to  be  deter- 
mined by  the.  terms  thereof,  and  not  by 
the  Duexpreesed  understanding  of  the  par- 
ties, and  that  nothing  is  expressed  in  the 
agreemmt  limiting  Its  overatlon  to  the 
term  of  the  court  at  which  It  was  madR. 
On  the  contrary,  the  agreement  expresHes 
"  that  the  case  shall  be  tried  on  this  state- 
ment of  the  facts,"  each  party  reservlng^ 
the  righttumake  proof  of  facts  in  addltioa 
to  those  agreed  on.  True,  the  agreement 
does  not  speclMcBlly  refer  tomoretban  one 
trial,  bat  the  language  jnat  quoted  as 
aptly  applies  to  a  trial  at  any  subseqaent 
term  as  to  tbe  trial  expected  to  be  entered 
upon  at  tbe  term  the  agreement  was  made. 
Furthermore,  it  appears  tbat  the  agree- 
ment was  not  occasioned  by  any  tempo- 
rary Inability  of  either  party  to  secore 
witnesses,  docoments,  or  records,  hot  was 
entered  Into  to  dispense  with  the  n«*«B- 
slty  of  formal  proof  tbat  might  then  have 
been  made.  Entered  Into  In  such  Rlrcnm- 
etances.it  would  seem  that  the  agreement 
was  Intended  to  apply  to  any  trial  of  the 
case,  and  was  not-limited  to  tbe  first  at> 
tempt  to  try,  which  might,  and,  as  a  mat- 
ter of  tact,  did.  resalt  tn  a  mistrial,  as 
showit  by  thersversal  aad  remandment 
of  the  cause.  Bridge  Corp.  Lowell. 
Gray.  106-128;  Bank  t.  Bprigg.  U  Md.  S8»  ; 
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Carroll  v.  Paul,  19  Mo.  108;  1  Thomp. 
Trials,  S  391. 

The  fitluT  ground  to  support  the  appH- 
eation—- that  counsel  tor  the  defendant  al- 
lowed the  particular  statempnt  from  the 
admlHRlon  of  which  he  Bought  to  be  re- 
IteveU  to  ^  Into  the  agreement  bevauac 
he  then  r^arded  It  ae  Immaterial  matter 
— was  at  most  a  mistake  of  law,  which 
would  not  by  Itself  call  for  the  rpeclsnlon  ol 
a  eontreRt.  Bt'll  t.  LawrencA,  51  Ala.  160. 
It  la  not  SQKKeBted  that  the  asrreement  Is 
vitiated  by  fraud, Imposition,  or  Improper 
futiuenve.  Indeed.  It  Is  not  Intimated  that 
plaintiff  or  her  cuansel  did  orsaid  any- 
thing to  mislead  defendant's  counsel  Into 
niakinK  the  admission  from  which  relief 
was  suiiRht.  The  most  that  was  waid 
aseinst  the  admission  is  that  at  the  time 
It  was  made  the  defendant's  counsel  did 
not  apprehend  tt>e  possible  bearlns  of  the 
fact  admlttM]  on  the  result  of  the  case,  he 
then  Insisting  on  the  Invalidity  of  the 
ninrtsa«eln  qnesdon,  and  not  refrardlng 
plaintirr's  knowledge  or  Ignorance  of  the 
Insolvency  uf  the  morti^aKur  as  a  material 
Inquiry.  On  applicationa  for  the  rescission 
of  contracts,  or  to  open  Judgmeots  or  de- 
creen  rendered,  an  error  of  Indgment  or 
mistake  of  law  by  a  party  as  to  the  I^al 
benrine  of  a  particular  fact,  or  by  counsel 
aa  to  the  effect  of  evidence  Inadvertently 
allowed  to  go  into  the  case  without  con- 
tradiction, has  not  been  regarded  as  a 
■ulfielent  basis  for  relief.  Bingham  v.  Su- 
pervisors, supra;  Keogh  v.  Main,  supra; 
Buker  r.  Whiting,  1  Story,  218;  Jenkins  v. 
KIdredge,  S  Story.  S19-814;  Saltmarah  v. 
Bower,  91  Ala.  613:  JsroiHon  v.  May.  18 
Arte.  600;  Blsh.  Cont.  SS  704,  705.  What 
we  have  said  above  Is  sufHclent  to  show 
that  the  application  to  set  aside  said 
agreement  presented  a  Judicial  question. 
The  determination  of  that  question  was 
a  matter  within  the  Jurisdiction  of  the 
circuit  court.  That  court  has  acted  In  the 
matter,  and  the  question  now  presented 
to  Bs  Is  whether  we  can  by  mandamus  di- 
rect the  elreutt  court  to  nndo  what  It  has 
done  on  the  grounds  that  Its  decision  was 
erroneous.  We  are  clearly  of  opinion  that 
the  extraordinary  remedy  by  mandamus 
Is  not  applicable  to  sach  a  case.  Afao- 
dmmaB  may  tasne  from  tMs  court,  In  a 
proper  case,  to  compel  an  Inferior  court 
to  hear  and  decide  a  controveray  of  which 
It  has  Jurisdiction,  but  It  Is  nut  a  proper 
tntictlon  of  the  writ  to  direct  what  partic- 
ular Jnd^ient  the  inferior  court  shall  ren- 
der In  apending cause, much  less  to  compel 
such  court  to  retrace  Its  steps,  and,  on 
the  emnnd  of  error,  reverse  its  decision 
already  rendered.  Ex  parte  Redd,  7S  Ala. 
US:  Kx  parte  South  ft  N.  A.  K.  Co..  6S 
Ala.  590:  State  v.  Williams,  60  Ala.  311 ; 
Iliarh.  Extr.  Leg.  Rem.  (2d  Ed.)  S  l^^l 
14  Amer.  £  Eng.  Enc.  Law,  119.  While  this 
court,  to  say  the  least,  has  made  a  liberal 
use  of  the  remedy  by  manflamas  where 
relief  In  other  mfxles  was  lnade(]uate,  still  It 
has  Hteadlly  set  Its  face  against  any  exten- 
sion of  the  operation  of  the  writ  to  rases 
pruperiy  falling  within  the  appellate  pow- 
era  of  this  court,  and  has  several  times 
called  attention  to  the  munifold  embar- 
raiwnients  that  would  result  from  attempt- 
ing by  waBdamm  to  reach  objectionable 


rulings  made  in  thepnigresa  uf  ca»eo  which 
can  be  reviewed  and  adequately  corrected 
on  appeal.  Ex  parte  South  &  N.  A.B. 
Co.,  anpra ;  Ex  parte  Gariand.  42  Ala.  660, 
opinion  of  Byrd,  J.  In  this  case,  if  the 
agreement  in  question  has  been  improper- 
ly set  aside,  or  if  the  plaintiff  on  the  trial 
shall  be  improperly  deprived  of  the  benefit 
of  an  admission  formally  made  by  defend- 
ant's counsel,  such  ruling  of  the  court  can 
be  reviewed  and  fully  corrected  on  appeal 
from  the  final  Judgment.  It  would  be  a 
deprivation  of  evidence  like  that  which 
may  result  from  the  unauthorized  sup- 
pression of  a  deposition  ;  and  It  has  been 
held  that  mandamus  dues  not  He  to  com- 
pel the  vacation  of  an  order  supprenslng  a 
depoHltion.  Ex  parte  Elstun,  25  Ala.  V2. 
We  cannot,  on  this  application,  determine 
the  merits  of  the  ruling  of  the  circuit  court 
In'  netting  aside  the  agreement,  but  Id 
stating  the  character  of  the  question 
passed  upon  by  the  court  In  making  that 
order  we  have  not  forborne  to  make  sug- 
gestions whicli,  as  the  rase  Is  yet  to  he 
tried,  may  lead  to  the  exclusion  of  a  pos- 
sible reversible  error  from  the  further  pro- 
ceedings of  the  trial  court.  AppUcatiou 
tor  maadamoB  denied. 


PSAOLBB  T.  Stabler  et  a/. 
(Supreme  Court  of  Alabama.  April  7, 1891.) 

MOBTOAOM  —  DBBD  ABSOLtrrX  a  FOBH  — AonoK 
TO  SST  AaiDB— Lf  JIOWIDAOX  OF  C!01l81DBRAnOM. 

I.  Od  the  maturity  of  a  morWaffe  the  mort- 
sagors  raecutad  to  the  mortgagee  a  deed,  absolute 
u  form,  the  expressed  consideration  beioif  the 
debt  secured  and  an  individual  debt  of  one  of  the 
mortfifagors.  Oaa  bill  to  declare  the  deed  amort- 
gaffe,  and  allow  a  redempUon,  there  was  no  pre- 
tense but  that  the  oonveyanoe  was  intended  to  be 
in  satlafaotion  of  the  mortgage  and  Individual 
debt,  bat  they  olatmed  that  th^  were  to  be  al- 
lowed two  years  In  which  to  redeem.  Held  that, 
the  bill  not  having  asked  for  relief  on  the  grounds 
of  Inadequacy  of  price,  and  the  proofs  not  show- 
ing any  gross  inadetjuaoy,  the  deed  should  not  be 
set  aside  as  oppressive. 

8.  Parol  proof  is  inadmissible  to  show  tiiat 
■a  absolute  oonveyanoe  was  intended  to  operate 
as  a  oonditlonal  sale  or  a  sale  with  a  ri^^t  to  re- 
deem. 

Appeal  from  chancery  court,  Lowndes 
connty;  John  A.  Fostur,  Chancellor. 

Watts  dt  Son,  for  appellants.  Clements 
A  Brewer^  for  appellee. 

Coleman,  J.  In  December,  1S84,  appel- 
leea,  who  were  complainants  in  the  court 
below,  borrowed  from  appellant  92,400, tor 
which  they  made  their  two  promissory 
notes,  one  payable  December,  18U6,  and 
the  other.  December,  1886,  and  to  secure 
the  loan  the  borrowers  executed  a  mort- 
gage on  certain  lands  and  mules.  On  the 
2«th  of  December,  18<<7,  the  debt  not  hav- 
ing been  paid,  the  complainants  executed 
a  deed  of  conveyance  of  the  lands  and  per- 
sonal property  absolute  in  form  to  Peag- 
ler,  the  appellant,  the  consideration  ex- 
pressed being  for  the  debt  secured  by  the 
mortgage,  and  a  debt  uf  9151,  due  from  J. 
J.  Stabler,  bat  which  Individual  debt  of  J. 
J.  Stabler  was  not  any  part  of  the  mort- 
irage  debt.  Peagler  rented  the  landa  to  J. 
J.  IStabler.  and  four  of  the  mules,  for  the 
year  188S,  which  rmt  wea  paid,  and  he 
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rented  the  lands  f^aln  to  blm,  and  a  part 
of  the  mules,  for  tbe  year  1889.  In  Svp- 
tember,  I8S9,  the  mortKagoni  filed  their 
bill  Id  the  chancery  court,  praying  that 
the  deed  uf  conveyance  bedeclared  a  mort- 
gaf^e,  aud  be  foreclosed,  or  they  be  allowed 
to  redeem.  By  a  long  line  uf  declBlons  It 
Is  fully  ratabllsbed  tbat  a  deed  absolute 
on  Its  face  may  besbovn  by  parol  to  have 
been  intended  to  operate  as  a  mortgage, 
but  to  giFe  an  absolute  deed  this  effect 
the  proof  must  be  clear  and  convincing. 
Parish  V.  Gates.  29  Ala.  261;  MitcbeU  r. 
WelIman,80Ala.]9.  The  maxim  of  equity 
tbat  ouce  amortgage,alway8ainartgage. 
Is  also  folly  recognised.  McKlnstry  v.Con- 
ly.l2  Ala.  682.  Ccmrts  of  equity  are  not  fa- 
vorable to  conditional  aalea;  and.  If  It  be 
doabtfnl  whether  tbe  transaction  was  a 
conditional  sale  or  a  mortgage,  the  courts 
incline  to  bold  that  the  agreement  was 
intended  to  be  a  mortgage.  Turner  v. 
Wilkinson,  72  Ala.  365 ;  Crews t.  ThreadgUl, 
86  Ala.  S43.  Courts  of  equity  regard  with 
great  Jealoasy  any  attempt  to  destroy  or 
embarrass  the  exercise  of  the  right  of  re- 
demption, and  tbls  principle  of  protection 
of  tbe  equity  of  redemption,  and  extends 
equally  to  the  statutory  right  of  redemp- 
tion, which  may  beexerclsed  subsequent  to 
a  foreclosure,  as  to  the  equity  of  redemp- 
tion, which  exists  prior  to  a  foreclosure. 
The  maxim  that  once  a  mortgage, always 
a  mortgage,  or  the  principle  of  protection 
afforded  to  the  uqalty  of  nsdemption,  was 
nerer  Intended,  and  has  never  beeu  con- 
strued by  our  courts,  to  prevent  a  mort- 
gagee, by  contract  subsequent  to  tbe  ex(»- 
cutlon  of  tbe  mortgase,  from  purchasing 
from  tbe  mortgagor  the  equity  of  redemp- 
tion, or  obtain  a  release  of  the  statutory 
rlKht  of  redemption  If  fairly  made,  and  for 
adequate  consideration.  CIrcnrostances 
may  be  sueb  as  to  render  sncb  a  sale  mat- 
naliy  beneficial,  and  entirely  optional  on 
the  part  of  the  mortgagor,  uninfluenced 
by  the  relation  of  the  parties.  McKlnstry 
v.  Conly,  supra;  Parmer  v.  Parmer,  74 
Ala.  288  ;  8  Add.  Cont.  §  1026.  Parol  proof, 
as  stated,  Is  admissible  to  show  that  an 
absolute  conveyance  was  intended  to  be 
a  mere  security,  hut  parol  proof  Is  not  ad- 
missible to  sbowtbat  an  absolote  convey- 
ance was  Intended  to  operate  as  a  condi- 
tional sale  or  a  sale  with  tbe  right  tore- 
purchase.  Tt  is  only  when  the  writings, 
whether  executed  asa  wboleorln  sepurate 
tnetrnraents,  express  what  purports  to  be  a 
conditional  nale.areconsldered  with  parol 
evidence,  tha  t  courts  Incline  to  construe 
the  Instruments  to  be  a  mortgage,  rather 
than  a  conditlunal  sale;  or  if  the  Instru- 
ments beabsolute  in  form, and  it  beadmlt- 
ted  there  was  a  contemporaneous  agree- 
ment, different  from  that  expressed  In  the 
writings,  such  admission  may  be  Impor- 
tant, In  weighing  tbe  parol  evidence  of- 
fered toshow  that  the  conveyance,  though 
absolute  in  form,  was  intended  to  operate 
as  amortgage.  Daniels  v.  Lowery,  (Ala.) 
8  South.  Rep.  352.  Where  the  Instrument 
is  absolute  in  form,  and  the  grantee  insists 
tbat  It  declares  the  whole  contract,  before 
such  an  instrument  can  be  declared  a 
mortgage  the  proof  must  be  clear  and  con- 
vincing. Authorities  supra.  The  testi- 
mony of  tbe  complalnantsthemselvea  does 
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not  support  tbe  theory  of  tbe  bill.  They 

nowhere  pretend  to  say  that  It  was  not 
the  intention  to  execute  a  deed,  or  that 
tbey  did  nut  fully  understand  that  they 
were  executing  a  conveyance  of  the  prop- 
erty In  satisfaction  of  their  own  debt,  and 
the  Individual  debt  of  .1.  J.  Stabler.  The 
ArravajDen  of  their  testimony  Is  that  tbey 
were  to  be  lUlowed  rwoyears  In  which  to 
redeem  the  property.  They  acknowledge 
their  indebtedness,  the  right  of  forcclosnre 
nnder  power  of  sale  in  the  mortgage;  and 
it  Is  not  pretended  the  debt  was  extended 
two  years,  or  to  any  other  time.  They 
insist  tbat  the  mortgagee  and  the  attor- 
ney who,  It  seems,  by  mutual  agref^nient 
represented  both  sides  In  tbesettlement.aS' 
snred  tbem  tbat  they  would  have  two 
years  aftertheexecDtlonof  the  deed  with- 
in which  to  redeem  tbe  projierty.  A  stip- 
ulation In  a  mortgage  ctmveylng  tbe  eq- 
uity of  redemption,  or  waiving  tbe  debt- 
or's statutory  right  of  redemption,  is 
voidable;  and  any  release  or  sale  by  subse* 
quent  agreement  will  be  closely  scrotl- 
nlsed,  but  will  be  maintained  If  supported 
by  a  sufficient  consideration,  and*  if  free 
from  fraud,  oppression,  and  undue  advan- 
tage. McMillan  v.  Jewett,  Vt5  Ala.  479,  5 
South.  Rep.  145;  Stonti  v.  Bouse,  84  Ala. 
309,  4  South.  Rep.  170;  74  Ala.  288,  supra. 
The  evidence  In  this  case  under  consider- 
ation satisfactorily  shows  that  there  was 
nettberfrand.oppression,  nor  undue  advan- 
tage, and  the  complaint,  as  it  appears 
from  tbe  evidence.  Is  not  directed  so  much 
against  tbe  sale  and  conveyance  of  tbe 
property  as  tbe  refnsal  to  permit  the  ven- 
dors to  redeem  within  two  years.  There 
is  no  reason  why  a  mortgagor  and  mort- 
gagee  may  not  contract  with  each  other 
tliatasale  and  conveyance  of  the  mort- 
gaged property  to  tlie  mortgagee  shall 
stand  for  a  more  formal  foreclnsnre, 
(Stontz  v.Boase,K4  Ala.  812,  4  ISontb.  Bep. 
170;)  and  they  may  contract  at  the  same 
time  that  tbe  mortgagor  may  redeem  or 
repurchase  the  property  within  two  years, 
or  within  any  reasonable  specified  time, 
but  such  agreement  for  tbe  right  to  repur- 
chase or  redeem  cannot  rest  In  parol,  or 
be  establlahed  by  parol  evidence.  We 
agree  with  the  rhancellor  that  tbe  evi- 
dence falls  to  show  that  tbe  deed  was  in- 
tended to  operate  as  a  mortgage, "or  that 
it  expresses  any  other  than  the  true  inten- 
tion of  the  parties  at  the  time  of  its  execu- 
tion." Having  found  from  the  evidence 
that  tbe  deed  was  never  Intended  to  oper- 
ate as  a  mortgage,  and  tbat  complainant 
had  failed  to  make  out  their  case  as  made 
by  the  bill,  the  chancellor  declared  It  to  be 
the  duty  of  the  court  "to  annul  tbe  deed, 
and  revive  the  mortgage,  and  decree  a 
foreclosure  of  it,"  or  to  treat  the  deed  as  a 
mortgage,  although  It  bad  ascertained 
from  the  evidence  such  was  not  tbe  Inten- 
tion of  the  parties.  The  grounds  for  de- 
creeing the  deed  of  conveyance  to  be  a 
mortgage,  given  In  the  opinion  of  the 
chancellor,  was  tbat  "It  would  be  oppress- 
ive for  complainants  to  sell  this  proper- 
ty to  secore  the  mortgage  debt."  The  bill 
does  not  ask  for  relief  on  the  grounds  u( 
inadequacy  of  consideration,  and  tbe 
proof  falls  to  show  any  oppression  or  un- 
fair advantage,  or  tbat  the  consideration 
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was  AO  inadequate  aa  to  "shock  thecon- 
B^nee,  ao  gron  aa  to  forca  the  eonrlctton 
tbat  the  traDsactlon  was  not  lair  and 

bonaede.^  Tbe  evidence  !■  widely'dlffer- 
ent  88  to  tbe  valae  of  tbc  land,  and  per- 
haps tberp  is  no  question  apou  which 
witneeees  differ  more  than  In  tbe  market 
value  of  property.  Some  of  the  wltnesseB 
place  the  ralue  of  the  property  much 
greater  than  that  paid;  and  many  others 

SlaeeitaCaboat  the  price  paid.  TbeerU 
Mice  on  this  vfAnt  falls  tar  below  that 
wblcb  would  jnstlfy  th9  annulment  of  a 
dppd  on  the  fcround  of  Inadequacy  of  price. 
Wood  v.  Craft,  85  Ala.  262,  4  South.  Bep. 
849,  and  authorities  cited.  Tbe  case  must 
be  rererHed,  and  a  decree  will  be  here  ren- 
dered dismtiwlng  complainants*  bill.  Be- 
reraed  and  rendered. 


GooPBB  et  ai.    Georgia  Pad.  Rt.  Go. 

(SwproM  Cowrt  (ft  AUUtama.   Apsll  9, 1801.) 
CAUHXBa— Loss  ow  OooDSiN  Tbahsit— Btidbnob. 

In  an  aotlim  against  the  last  of  sereral  oou- 
DOcUng  carriers  loi  failure  to  deliver  one  barrel 
cif  molasses  ol  a  oar-load  shipped  to  plaintiff,  he 
did  not  show  what  niuQber  of  barrels  was  shipped, 
or  that  their  condition  was  different  on  arriving 
at  their  destination.  Tbe  evidence  showed  that 
tbe  empty  barrel  was  dry,  and  tbat  no  head  for  it 
was  round  in  the  oar.  EFeld,  that  no  loss  in 
transit  waa  shown,  and  plaintiff  is  not  entitled 
to  reoover. 

Appeal  from  city  court  of  Annlston ;  B. 
F.  Cassauy.  Judge. 

E.  H.  HaDD»,  fur  appellants.  Knox  A 
BowiBt  for  appellee. 

Clopton,  J.  The  cause  of  action  in- 
dorsed on  the  summons  issued  by  the  jus- 
tice of  tbe  peace  before  whom  tbe  suit 
waa  oilKlnally  commenced  is  a  stated  ac- 
count. In  tbe  city  court,  to  wblcb  it  was 
removed  by  appeal,  plaintiffs  filed,  with- 
oat  objection,  a  complaint,  setting  forth 
as  the  cause  of  action  the  (allure  of  defend- 
ant to  deliver  one  barrel  of  molasses, 
which  It  received  as  common  carrier,  to 
be  delivered  to  plaintiffs  at  Oxford,  Ala., 
and  OD  this  complaint  the  cause  was  tried 
without  the  Intervention  of  a  Jury.  The 
evidence  without  conflict  «bow8  that  a 
ear  containing  whole  and  half  l*arreis  of 
molauBca  was  Hhlpped,  by  throuffb  bill  of 
ladlnK,  from  New  Urleans.  I>a.,  to  plain- 
tiffs, at  Oxford;  and  when  the  car,  after 
arrival,  wa,H  openLMl.one  barrel  was  found 
empty.  Defendant  received  the  car  from 
the  Alabama  Great  Houthern  Railroad 
Company  at  BlrmlaKham,  to  be  trans* 
ported  to  Oxford.  D^endant  bfting  one  of 
connecting  lines  ol  carriers,  and  In  this 
case  f  be  last  carrier,  the  presumption  at- 
taches that  when  the  car  waa  deilvered 
to  defoidant  the  contents  were  the  same, 
and  tbe  goods  In  tbe  same  condition,  as 
when  started  by  the  first  carrier  at  New 
Orleaue;  and  If  it  had  been  shown  tbat 
loss  or  Injury  occurred  somewhere  on  tbe 
road  of  transportation  the  burden  woold 
have  been  on  defendant  to  show  what 
wtrre  tbe  contents  of  the  car,  and  the  con- 
dition of  the  goods,  when  received  at  Bir- 
mingham. Railway  Co.  v.  Culver.  75  Ala. 
587.  The  presumption  avails  in  favor  of 
as  well  as  against  defendant.  The  bur- 


den, In  the  first  Instance,  Is  on  plalntlUb 
to  show  loss  or  Injury  while  the  car  was 
1b  tnaaltu;  that  la,  to  show  the  quantl- 
ty  and  good  condition  of  the  goods  when 
shipped  at  New  Orleans,  and  a  failure  to 
deliver  the  quantity,  or  a  delivery  in  a 
damaged  condition.  There  is  no  evidence 
tending  to  show  what  number  of  barrels 
were  in  the  car  when  It  left  New  Orleans, 
or  that  tbe  condition  of  the  goods  was 
dltfennt  on  Its  arrival  at  Oxford.  The 
car  was  sealed  at  New  Orleans,  and 
again  sealed  at  Meridian,  without  dis- 
turbing the  first  seal  by  an  Intermediate 
carrier;  and  wlien  delivered  to  defendant 
at  Birmingham,  and  opened  at  Oxford, 
the  seal  was  Intact.  The  empty  barrrt 
was  apparently  dry,  and  no  bead  to  the 
barrel  was  In  tbe  car.  The  reasonable  In- 
ference from  these  facta  Is  that  the  barrel 
was  empty  when  It  was  pot  In  tbe  car  at 
New  Orleans,  and  tbat  there  were  the 
same  number  of  barrels  In  the  same  condi- 
tion as  they  were  when  started  from  New 
Orleans.  Plalntltte  have  failed  to  show 
any  loss  or  injury  while  the  goods  weiv 
In  transit.  Affirmed. 


MoNCBisr  r.  Wiijcinbon. 

{Supreme  Cmirt  ctf  Alabama.  April  18, 1891.> 
Dbcbit— Salb— Latbnt  DBrscr— Daxaobs. 

1.  Where  defendant  induces  plaintiff  to  bay 
a  mule  by  repi-esentiog  tbat  it  is  "all  rlght,^ 
when  in  fact  it  has  a  disease  of  the  eyes,  as  de- 
fendant Imew,  wbicbwiU  in  time  result  in  blind- 
ness, and  which  reduces  its valueone-balf,  plain- 
tiff will  be  entitled  to  recover  tea  the  deceit. 

2.  Where  defendant  bimsuU  tastlfleB  that  be 
relied  on  tbe  an^ranoe  of  tbe  ^es,  clvlng  aft 
sign  of  disease,  and  plaintiff  failed  to  detect  any 
Infirmity,  the  defect  is  to  be  consldorad  a  bttent 
one,  though  a  by-atander  said  at  the  time  that 
there  appeared  to  be  something  ttie  matter  with 
the  male's  eyes. 

8.  Where  the  bill  of  ezoeptitms  reoltes  Uiat 
the' market  valne  of  a  mole  so  diseased  "was  not 
more  thaa  one-half  Uie  value  of  the  same  rnule 
if  sound, "  an  assessment  of  dams^es  slightly  in 
excess  of  one-half  of  tbe  proved  value  will  not  be 
disturbed. 

Appeal  from  drcultcourt,  Jefferson coun* 
ty;  Jahks  B.  Head,  Judge. 

P»raoD,  Darby  3t  Bamett,  tor  appellant. 
Cabanisa  A  Weakley,  for  api>ellee. 

McCi.BLLAN,  J.  This  Is  an  action  sound- 
ing In  damage  for  deceit  in  tbe  sale  of  a 
mule  by  Moncriet  to  Wllltini<on.  It  was 
begun  in  a  Jnetlce's  court,  where  Judgment 
was  rendered  for  plaintiff,  from  which  de- 
fendant appealed.  Trial  In  the  circuit 
eoart  was  bad  without  Jury,  and  excep- 
tion reserved  to  the  conclnslon  of  tbe- 
Jndge  on  the  tacts,  and  consequent  judg- 
ment in  favor  of  the  plaintiff.  The  pres- 
ent appeal  brings  under  review  this  con- 
clDslon  and  Judgment  of  tbe  court  upon 
the  evidence.  Acts  1888-89,  p.  bOO.  We 
are  reasonably  satisfied  that  the  defend- 
ant. In  response  to  inquiries  as  to  tbe 
soundness  of  tbe  mule,  repeatedly  stated 
that  the  animal  was  "all  right,"  and 
that  these  assurances  conduced  to  the  pur- 
chase by  tbe  plaintiff.  Confessedly  tbe 
mule  was  not  "all  right."  On  the  con- 
trary, her  eyes  were  diseased  in  such  sort 
as,  at  irregular  Intervals  and  for  varying 
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C»erlod0.  to  Mrlonsly  Impair  tIhIod.  and 
aiB  would  finally  produce  total  bHndnesa. 
CtraresMedly,  also,  the  defendant  knev  of 
thiB  disease,  and  purponely  refrained  from 
InfonmnK  tbe  plaintlll  of  It.  The  testi- 
mony in  that  tills  detect  or  Infirmity  wan 
«UL*h  as  to  reduce  the  value  of  tbe  animal 
«.t  least  one-half.  The  fact  that  plaintiff 
And  defeudaut  had  concurred  In  fixing 
tbe  value  at  9165,  on  tbe  assamptlon,  so 
Mar  as  plaintiff  was  coDcemed,  and  on  rep- 
ves^ntailon  on  the  part  of  defendant,  that 
it  was  free  from  Infirmity,  Is  sufficient 
proof,  for  all  tbe  parposes  of  this  case, 
•that  that  was  tbe  real  value;  and  hence 
the  aa  mage  suffered  by  the  plaintiff  was  at 
leaHt  f  S2.60,  according  to  tbe  evidence. 

The  only  remaining  point  for  considera- 
tion loTulves  the  question  whether  the 
defect  was  latent  or  patent.  The  platntltt 
testifies  that  after  a  by-stander,  whose 
•opinion  he  anked,  had  told  blm  there 
«Bemed  to  be  something  the  matter  wltb 
the  animal's  eyes,  he  examined  them, 
4onld  not  see  that  anything  was  wron^ 
with  them,  and  they  appeared  to  be  all 
right.  The  defendant  admits,  in  effect,  hie 
reliance  npou  the  appearance  of  the  eyes, 
^vlDff  no  indication  of  the  disease,  and 
flays  he  was  "  on  his  guard  "  with  respect 
to  making  no  statement  In  regard  to 
them  unless  directly  questioned  in  that 
connection.  From  this  reliance  of  the  de- 
fendant upon  the  healthy  apttearanee  of 
-the  eyes,  and  from  the  failure  of  the  plain- 
tiff to  detect  any  infirmity  in  them,  though 
dils  examination  was  specially  challenged 
to  that  end.  we  are  convinced  that  the 
^fect  was  a  lAtent  one;  and  this,  though 
■m  third  person  said  at  the  time  there  ap- 
S>eared  to  be  something  the  matter  with 
tbem.  Reaching  these  conclusions  on  the 
■evidence,  our  opinion,  that  tbe  plaintiff 
was  entitled  to  recover  the  difference  to 
-value  reaulttng  from  the  detAct,  follows  aa 
^natter  of  course.  Bamett  v.  Stanton, 
4  Ala.  ]8l;  Tabor  v.  Peters,  74  Ala.  90; 
«le(1geT.  Scott,  56  Ala.  2U2;  Whltworth  v. 
Thomas,  S3  Ala.  808,  8  South.  Rep.  781. 

The  bill  of  excet>tlona  sets  forth  that 
""tbe  evidence  for  the  plaintiff  tended  to 
«huw  that  the  market  value  of  a  mute 
with  moon-eye  disease  (which  this  mule 
liad)  was  not  more  than  one^half  tbe  mar- 
ket value  of  tbe  same  mule  if  sound.  **  The 
form  of  this  statement  leaves  room  for  a 
•construction  of  the  bill  of  exceptions  which 
will  Justify  the  assessment  of  damages  by 
"the  trial  court  in  a  slightly  greater  som 
^han  one-half  the  value  proved,  and  ob- 
-vlate  a  correction  of  the  Judgment  in  that 
vespect,  if,  indeed,  the  same  conclusion 
vould  not  result  from  tbe  maxim,  de  min- 
imis lex  DOB  cur&t.  The  Judgment  d  tbe 
«ircult  court  is  affirmed. 


8IHUONS  T.  Tbot  Ibon- Works. 
•iSupreme  Court  of  uUohama.  April  13, 189t) 
CoHPoaATHMfs— Ocnmuon—Uurai  Tiass. 
Code  Ala.  it  1SS7-UM,  iinxvldliiB  the  mode 
%n  which  mining,  quanying,  or  maDQfactDxliiii 
.corporations  may  be  formed,  confers  on  such  cor- 
porations power  "to  carry  on  tbe  business  or  ac- 
complish the  purposes  expressed  In  tbe  declara- 
tion. **  The  deoJaratiou  of  defendant  company  ex- 
prtssed  Its  traaineBS  to  be  "tbe  manufacturing, 
cepairing,  buying,  seUlng,  and  openting  mactain- 
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Sr  of  all  U&ds,  ud  all  auoh  other  bnriness  per 
Ding  or  belonging  to  maohlne-shops  or  foon- 
dries. "  It  afterwanls  made  a  contract  to  furnish 
plaintUE  with  ioe  weekly.  Held,  tbat  the  con- 
tract was  uUra  vfps*,  and  plaintiff  oonnot recover 
for  its  breacb. 

Appeal  from  circuit  court.  Pike  county; 
J.  P.  HuBBAKD,  Judge. 

This  action  waa  bronght  by  the  appel- 
lant, Simmons,  against  the  appellee,  the 
Troy  Iron-Works,  and  sought  to  recover 
damages  tor  the  breach  of  a  contract 
made  between  complainant  and  tbe  de- 
fendant corporation.  This  contract  was 
made  with  tbe  defendant  to  furnish  the 
plantltf  with  a  certain  quantity  of  ice  for 
a  year  at  a  specified  price.  The  defendant 
pleaded  the  gmeral  issue,  and  tbat  tbe 
contract  waa  altra  virea,  and  therefore 
void.  There  was  testimony  on  the  part 
of  the  plaintiff  tending  to  show  the  fulfill- 
ment on  bis  part  of  the  contract,  and  the 
breach  of  tbe  contract  on  the  part  of  the 
defendant.  The  defendant  introduced  the 
drclaratloD  filed  by  the  Incorporators  of 
the  defendant  corporation  Itself,  and 
which  showed  the  purposes  and  object  of 
this  execution.  There  were  verdict  and 
Judgment  for  the  defendant,  from  which 
plaintiff  brings  this  appeal. 

W.  L.  Paries  and  S.  H.  Dent,  Jr.,  for  ap< 
pellant. 

C1.OPTON,  J.  Appelleewas  Incorporated 
under  sections  1557  to  1564,  inclnslve.of  the 
Code,  providing  tbe  mode  In  which  per- 
sons asaoclatlDg  for  the  pnrptwe  of  min- 
ing, quarrying,  or  manufacturing  may 
form  themselves  into  a  conKyratlou.  Tbe 
statute  confers  on  such  corporations  pow- 
er "  to  carry  on  tbe  business  or  accoropltsh 
the  purposes  expressed  In  the  declaration." 
The  business  to  tra  carried,  and  the  pur- 
poses to  be  accomplished,  as  expressed  In 
the  declaration,  are  "tbe  manufacturing, 
repairing,  buying,  artllnK,  and  operating 
machinery  of  all  klnda,  and  all  such  other 
husinesfl  pertaining  or  belonging  to  ma- 
chine-shops or  foundries."  The  contract 
upon  which  appellant  sues  is  for  the  sale 
and  shipment  of  Ice  weekly,  in  certain  quan- 
tity, at  an  agreed  price,  providetl  only 
one  car-load  should  be  orderetl  each  n  et'k, 
and  providential  occurrences  and  breaks 
in  tbe  machinery  excepted.  Defendant  has 
no  antborlty  to  carry  on  any  business  or 
exercise  any  power  not  authorized  by  the 
law,  and  Hot  necessary  to  carry  Into  ef- 
fect the  purposes  of  its  organization. 
Tbe  business  and  purposes  expressed  in 
tlie  declaration  are  in  the  nature  of  liniita- 
tloDS  upon  tbe  powers  of  the  corporation. 
It  is  ton  plain  for  argument  that  no  ex- 
press nuthority  to  engage  In  the  business 
of  manufacturing  or  buying  and  sdUng 
Ice  Is  conferred  by  the  law,  and  eqnally 
manifest  that  it  is  not  necessary  or  proper 
to  enable  the  corporation  to  answer  the 
purposes  of  Itscreatlon.  The  manufacture 
of  Ice  is  as  foreign  to  tbe  objects  and  pur- 
poses expressed  in  the  declaration  as  any 
kind  of  business  can  well  be.  The  con- 
tract la  u/trs  vtreB,  Lime-Works  v.  IMs- 
mukea.  87  Ala.  844.  6  South.  Rep.  132.  The 
plaintiff  cannot  recover  In  any  event.  In 
such  case,  consideration  of  the  various 
rulings  of  the  court  becomes  unneceasary. 

Afilrmed. 
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Bbbd  t.  Uatob,  Km,  or  thb  City  or 

BlRinNOHA.U. 

(Supreme  Court  ((f  Alabaima.  April  90,1891.) 

DEDtcATioir  or  Strbbtb— Obstbuotioit — Injdho- 
TioN— Limitations. 

1.  A  clt7  government  ms7  maintain  a  bill  in 
eqniiy  to  restrain  the  oontinuanceof  ft  permanent 
obstruction  of  a  public  atre^  as  that  oonstltates 
a  public  naisance. 

2.  The  statute  of  limitations  Is  no  bar  to  such 
mit. 

3.  Where  a  land  company  has  its  land  snr- 
T^ed  and  a  plat  thereof  maae,  fully  setting  forth 
the  width,  location,  and  course  of  the  streets, 
avenues,  alleys,  and  Iota  into  which  the  lands 
were  divided,  and  then  sells  a  part  of  such  land, 
describing  it  as  "tieglnaiQg  at  the  center  of  in- 
tersection of  Twentieth  street  and  Seventh  ave- 
nue south ;  thence  westward  along  said  avenue 
*  *  *  to  theoenterof  Eigbteent^street;  thence 
southward  along  said  street;  •  •  •  thenco 
eastward  at  right  angles  thereto;  •  *  •  thence 
northward  along  Twentieth  street  *  •  *  to 
the  beeinning,  "—the  purchaser  is  estopped  bom 
dispnung  the  eristraoe  and  width  of  the  streets 
as  sorreyed;  and,  thotyb  be  Is  the  first  lot  pur- 
chaser  in  that  part  oT  the  Borvey,  by  entering 
into  his  purchasewith  ref«:enceto  the  surveyor's 
plat  he  perfects  the  offered  dedication,  ana  es- 
tablishes the  streets,  at  least  those  oontiguous 
to  bis  purchase,  aa  public  highways. 

Appeal  from  city  court  of  Birmingham; 
U  A.  Sharpe,  Judge. 

Upon  the  aubmlsBlon  of  the  case  on  de- 
murrer the  court  overruled  tbedemurrers, 
and  tbe  d^endant  now  brluffs  tbta  ap- 
penl.  and  asslgnfl  this  decree  o[  the  chan- 
cellor 08  error. 

J£.  H.  PetavoDt  (or  appellant.  Cttbantaa 
A  Weakiey,  for  appellee. 

Stone,  C.  J.  In  1871  the  proprietors  of 
the  land  on  wblcb  the  city  ol  Birmingham 
stands  had  a  surrey  made,  dividing  the 
land  Into  blochR,  lots,  streets,  and  alleys, 
for  the  purpose  of  selling  the  lots,  and 
that  a  city  should  be  built  thereon.  The 
owners  ol  the  laud,  projectors  of  the  city, 
were  known  as  the  Elyton  Luad  Com- 
pany, a  private  corporation.  The  site 
was  thi' prospective  crosalng  of  the  two 
gtvat  railroads,  the  South  &  North  and 
tlie  Alabama  &  Chattanooga,  then  In 
process  of  construction.  Before  the  sur- 
vey was  made,  the  llnef*  of  those  two 
roada  were  established.  They  run  through 
a  considerable  part  of  the  city  on  par- 
allel tracko,  their  bearing  belnft  from 
nortb-east  to  south-west.  The  blocks  of 
the  Borvey  were  and  are  bounded  on  all 
sides  by  streets  rrosslng  each  other  at 
right  angles,  those  running  parallel  with 
the  railroad  tracks  being  called  avenues, 
and  those  crossing  thein  being  called 
streets.  All  the  streets  and  aveuues  were 
designated  bynnmbers;  the  streets  from 
1  to  39,  extending  from  west  to  east.  The 
avenues  were  numbered  In  two  series, each 
extendlns  from  the  railroad  track  oat* 
ward.  Those  on  the  north  or  north-west 
side  of  the  railroad,  from  1  to  18  In  num- 
ber, were  and  are  known  as  avenues 
north.  Those  on  the  south  or  soulb-east 
Bide,  extending  from  1  to  15,  were  called 
avenuea  south.  Each  of  the  blocks  of  the 
survey  was  bisected  by  an  alley -way  run- 
ning parallel  with  the  avenues.  Before 
the  lota  were  offered  for  sale  a  careful  plat 
(d  tbe  surrey  was  made,  wblcb  fully  set 
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forth  the  location  and  course  of  the  rail- 
road tracks,  the  various  streets,  avenues, 
and  alleys,  and  the  lots  into  which  tbe 
lands  were  divided;  and  the  names  and 
numbers  of  the  streets  were  distinctly  and 
Iwlbly  marked  on  the  plat  or  map.  Any 
one  examining  the  plat  could  not  be  mis- 
led as  to  the  streets,  avenues,  blocks,  al- 
leys, or  lots.  Tbe  general  width  of  tbe 
streets  and  avenues  was  HO  feet.  At  the 
time  tbe  sale  was  made,  after  noticed,  a 
copy  of  the  plat  or  map  described  above 
was  kept  suspended  in  the  office  of  tbe 
Elyton  Land  Company  for  public  inspec- 
tion. Part  of  the  territory  or  lots  so  sur- 
veyed and  laid  oft  crere  Incorporated  Into 
the  town  or  city  of  Birmingham  In  1871. 
Its  soathem  or  sooth-eastern  limit  or 
boundary  was  so  defined  as  to  touch,  but 
not  to  Include,  Avenue  7  south.  In  1873 
tbeeharterof  Incorporation  was  amended, 
but  the  amendment  did  not  change  the 
southern  or  south-eastern  boundary.  In 
1881  tiiere  was  a  further  amendment  of 
the  act  of  Incorporation,  and  an  enlarge- 
ment, BO  as  tn  Include  another  line  of 
blocks,  and  ext(>ud  to  Avenue  8  south. 
This  Includes,  and  for  the  first  time  Includ- 
ed, within  the  corporate  limits  the  strip 
of  land,  40  feet  In  width,  which  Is  the  sub- 
ject of  the  present  suit.  It  Is  the  southern 
or  south-eastern  half  of  Avenne  7  south, 
sometimes  called  Avenne  O,  extending 
from  Nineteenth  to  Twentieth  street. 
What  we  have  stated  and  may  hereafter 
state  as  facts  we  derive  from  tbe  aver- 
ments of  the  bill  and  from  the  plat  of 
survey  of  the  city,  then  unbuilt,  which 
has  been  sent  up  for  our  Inspection. 

In  March,  1875.  the  Elyton  Land  Com- 
pany, through  its  president,  contracted 
with  appellant.  Reed,  to  sell  to  bim  a  lot 
of  gronnd  within  tbe  limits  of  their  sur- 
vey, received  half  the  purchase  money  in 
cash,  and  gave  bIm  bond  to  make  him  ti- 
tle oa  tbe  payment  ot  the  balance  of  the 
purchase  money,  fixed  at  two  years  after 
thedote  of  tbe  purchase.  In  October,  1879, 
a  deed  was  made  to  Keed,  pursuant  to  the 
terras  of  the  bond.  The  property  sold 
and  conveyed  is  described  In  the  deed  as 
"beginning  at  the  fntersection  of  center 
of  Tn'enttetli  street  and  tijieventb  avenue 
south ;  thence  westward  alongsaid  avenue 
one  thousand  feet  to  the  center  ol  Eight- 
eenth street ;  thence  southward  aloogsald 
sti-eet  tour  hundred  and  eighty-four  feet; 
thence  eastward,  at  right  angles  there- 
to, one  thousand  feet;  thence  northward 
along  Twentieth  street  four  hundred  and 
eighty  feet,  to  the  beginning."  Inter- 
preting this  language  In  the  Ilicht  of  the 
plat  or  map.lt  will  be  seen  the  description 
takes  in  one-half  of  each  of  the  three 
streets  whlcli  bound  It  north,  east,  and 
west,  viz..  Avenue  7  south,  and  Eighteenth 
and  Twentieth  streets.  It  goes  further: 
it  Includes  the  entire  area  of  Nineteenth 
street  between  Seventh  and  Eighth  ave- 
nues south,  the  alley-ways  arrows  the 
two  blocks,  extending  from  Eighteenth 
to  Twentieth  streets,  and  probably  the 
north  hair  of  Avenue  S  south  to  the  extent 
of  one  thousr.nd  feet.  Soon  after  Beed 
made  the  purchase  be  took  possession, 
and  Inclosed  a  part  ot  lils  purchase  with 
a  fence,  and  has  kept  up  the  Infilosare  ever 
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since.  He  IneloEied  the  south  halt  of  Are- 
nas 7  south,  anrl  thuH  inclosed  and  occu- 
pied up  to  the  line  hia  deed  called  for. 
That  was  abort  IB  years  before  the  pres- 
ent suit  was  commeaced.  and  during  all 
that  time  he  occupied  the  lot  aa  a  resi- 
dence, and  has  built  an  oothonse  on  that 
part  of  the  iudosare  which  la  represented 
on  the  plat  or  map  aa  part  of  Avenue  7 
south.  When  the  survey  was  made,  and 
when  Reed  purchased,  that  portion  of  the 
land  in  which  the  lots  in  controversy  are 
embraced  was  an  old  held,  and  the  streets 
liad  not  been  opened  or  worked  as  streets. 
They  were  shown  only  on  the  aorveyor's 
pint ,  and  It  la  not  shown  wnether  at  the 
time  of  the  purchase  any  other  lots  had 
been  sold  in  that  nelgrhburhood.  When 
this  1)111  was  filed  the  uelshborhuod  had 
been  settled  up,  and  it  is  claimetl  that  Ave- 
nue 7  south  had  beeome  a  necesi^ary  high- 
way or  thorouKhfare  for  the  public  con- 
venience. Matters  remained  thus  until 
the  city  aathorities  took  action  by  at- 
temptinff  to  bare  removed  from  Arenoe  7 
south,  us  orlKlnallysui'veyed.the  said  ob- 
structions placed  there  by  Reed.  They  first 
notified  him  to  do  so;  and,  he  falling  to 
do  it,  the  present  bill  was  filed.  The  bill 
is  by  the  mayor  and  aldermen  of  the  city 
of  tlirmintcham,  and  seeks  to  have  the 
said  obstructions  removed  from  the  street 
aa  a  public  nnlsance.  It  la  afclUfally 
drawn,  and  preeenta  the  apfiearanee  of 
haring  been  framed  with  great  candor. 
No  attempt  at  concenlment  is  apparent. 
On  the  contrary,  it  appears  to  have  been 
the  intention  of  tlie  pleader  to  present 
all  the  facts,  as  well  those  which  appar- 
ently oppose  the  right  of  the  city  to  main- 
tain this  snit  as  thfise  in  its  favor.  This 
Is  the  appearance  the  bill  presents  when 
considered  byltsdf ;  but  we  cannot  know 
what  the  answer  iiioy disclose.  It  cannot 
be  questioned  that  the  bill  containseqnity, 
unless  there  Is  merit  in  the  objertione,  to 
be  considered  presently.  Cnancery  has 
unquestioned  Jarlaillction,  at  the  suit  of 
the  city  government,  to  restrain  the  per- 
petration or  continuance  of  a  nuisance  Id 
its  public  sti'eets.  and  permanent  obstroc- 
tlon  of  a  puhlicstreet  is  a  public  nuisance. 
State  v.  Mayor,  etc.,  5  Pf»rt.  (Ala.)  '279; 
City  of  DemopollB  r.  Webb,  87  Ala.  659,  6 
South.  Rep.  408;  Mayor,  etc.,  v.  Bank- 
ing Co..  12  N.  J.  Eq.  547;  Sims  v.  Chatta- 
nooga. 2  Lea.  604;  Railway  Co.  v.  WUh- 
erow.  82  Ala.  190,  3  South.  Rep.  23,  and  au- 
thorities cited;  1  Higb,  InJ.  §8in;  8 Pom. 
Eq .  Jur.  §  1849 ;  Cross  v.  Mayor,  etc.,  18  N. 
J.  Eq.  305. 

The  defendant  interposed  many  grounds 
of  demurrer,  all  of  which  were  overruled 
by  the  chancellor.  From  that  ruling  the 
present  appeal  is  prosecuted.  We  will 
consider  only  two  questions  raised  by  the 
demurrers.  Itls  objectedby thedefendant 
that,  according  to  the  averments  of  the 
bill,  there  never  waea  complete  dedication 
of  the  street  In  controversy;  that  the  sur- 
vey and  plat  were  but  an  offer  of  dedica- 
tion, whicli  did  not  and  could  not  become 
an  accomplished  fact  until  acceptiince  was 
Bhown;  that  till  acceptance  it  remained  a 
{■evocable  offer;  and  that  the  sale  to  Reed, 
before  acceptance  by  the  public,  of  part  of 
the  land  designated  as  a  street,  was  revo- 


cation pro  tanto  by  the  Elyton  Land 
Company,  and  vested  a  title  in  the  pur- 
chaser treed  from  any  claim  the  city  could 
assert.  One  expression  In  Moore  v.  John- 
ston. 87  Ala.  22U.  6  South.  Rep.  50,  is  malniy 
relied  on  aa  supporting  the  contention 
that  the  offer  to  dedicate  to  the  public 
ArenneTaouth  was  revoked  by  the  sale 
and  conveyance  to  Reed  before  there  was 
any  acceptance  of  the  offer,  eipress  or  Im- 
plied. The  subject  of  controversy  In  that 
case  is  not  perceived  to  be  distlngulehable 
from  the  (me  preseuted  In  this.  The  lots 
are  distant  from  each  other  only  two 
blocks;  each  fronts  on  Avenue?  south,  or 
Avenue  Q,  as  It  Is  sometimes  called ;  and 
each,  when  the  several  lots  were  sold, 
wos  outside  of  the  city  limits,  as  tlien  In- 
corporated. The  expression  Is  that  "the 
evidence.  In  our  opinion, supports  the  view 
that  the  Elyton  Land  Company,  by  sell- 
ing to  the  center  of  Twenty-Second  street, 
had  narrowed  the  street  at  thid  point,  so 
aa  to  reduce  It  to  forty  feet.  There  can  be 
no  valid  and  complete  dedication  without 
an  acceptance  by  the  public;  and  itfs  not 
pretended  that  there  wa8  any  acceptance 
in  this  case,  by  use  or  otherwise."  The 
report  of  that  case  does  not  Inform  us 
what  was  the  evidence  to  which  the  court 
referred  In  the  case  from  which  we  have 
quoted.  We,  of  course,  presume  It  was 
legal  evidence.  There  euuld  be  no  legal 
evidence  of  the  In  tentlon  of  the  contract- 
ing parties,  other  than  that  shown  by  the 
writings  and  the  attendant  facts.  Cham- 
bers V.  Rlngstafl,  S9 Ala.  140.  Theevldence 
in  Moore  r.  Johnston  on  the  question  of 
Intention  must  have  been  substantially 
the  same  as  that  shown  In  this  record, 
with  the  tolli>wli}g  exception:  Rued,  the 
appellant  in  this  case,  purchased  end  re- 
ceived his  title  from  the  Ely  ton  Land  Com- 
pany direct,  whereas  Moore  purchased 
from  Johnston,  who  could  only  come  In 
subsequent  to  the  land  company.  It  will 
be  seen  by  examination  that  the  expres- 
sion we  have  quoted  was  not  necessary  to 
the  decision  in  the  case  of  Moore  v.  John- 
ston, nor  was  the  decision  rested  mainly.  If 
at  all.  on  the  principle.  Continuing,  the 
opinion  says:  "But  the  plaintiff  here  vis- 
ited the  premises,  and  saw  the  land  as  In- 
closed by  a  fence.  ThecontractlngpartU^s 
thus  treated  this  fence  as  constituting  the 
western  boundary  line  of  the  street,  and 
theeastern  boundary  line  of  thelot.  •  •  • 
There  nia.r  possibly  be  purchasers  of  lots 
who  could  succeSBfully  challenge  the  right 
of  the  Elyton  Land  Company  to  lessen 
the  dimensions  of  this  street;  but  the 
plaintiff  is  In  no  condition  to  do  so,  being 
himself  the  purchaser  and  occupant  of  this 
portion  of  the  narrowed  street.  The 
plaintiff,  moreover.  In  any  event,  is  the 
owner  of  the  fee  to  the  center  of  Twenty- 
Second  street,  which  he  acquired  by  virtue 
of  his  deed  from  Johnston.  Conceding 
that  there  was  a  dedication  of  the  street 
on  the  principle  of  estoppel,  the  convey- 
ance, nevertheless.  In  any  aspect  of  the 
case,  carried  a  fee  to  the  center  of  the 
highway,  snbleet  only  to  a  future  enso- 
nient  in  the  public.  This  is  the  accepted 
doctrine  In  Alabama,  and  In  the  majority 
of  onr  states. "  We  may  well  Inquire  If 
the  latter  principle  Is  not  the  sounder  and 
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true  reason  on  whicb  to  base  the  ralinff  In 
Moore  v.  Juhnston.  A  later  case— Evans 
T.  Ball\vayCo.,90  Ala.54,  7  Sontb.  Kep. 

raised  the  queetlon  of  rlj^bt  to  the 
anobstrnrted  nae  of  a  strtfet  wlthtn  the 
Burveyetl  limits  of  the  city  of  Birmingham. 
Id  that  case,  as  in  this,  the  street  was 
outfdde  of  the  boundaries  of  the  Incorpo- 
rated city,  and  one  question  was  whether 
there  had  been  a  complete  dedication,  so 
that  the  pnbllc  could  claim  the  rlirht  to 
have  the  street  kept  free  from  obatmc- 
tions.  This  court  said:  "Plaintitt  con- 
tends that  the  Elyton  Land  Company  had 
dedicated  the  street  to  public  use,  beyond 
its  power  of  interference,  prior  to  its  con- 
veyance of  the  right  ol  way  to  the  Colum- 
bus &  Western  Railway  Company.  This 
contention  la  tonnded  on  the  facts thatthe 
map  of  1H71  does  not  contain  any  indica- 
tion that  a  portion  of  the  street  was  in- 
tended for  railroad  uses. and  thatthe  com- 
pany had  sold  lots  on  other  portlonsof  the 
street  as  far  back  as  In  1S74.  It  cannot  be 
questioned  that  when  a  land-owner  lays 
out  bis  land  Into  lots,  setting  apart  cer- 
tain portions  as  streets,  with  a  view  of 
estabflstalns  a  town,  a  sale  of  lota  wltb 
reference  to  a  map  defining  and  dellnea- 
tlne  the  streets  Is  acomplete dedication  to 
the  Dse  of  the  purchasers  and  tbe  public. 
Sach  dedication,  when  complete,  is  irrevo- 
cfible,  and  divests  the  owner  of  the  right 
to  pervert  tbe  street  from  its  original  par- 
pose,  or  to  impose  an  auilitlonal,  incon- 
sistent nervitude.  But  tbe  mere  laying 
oat  of  lots,  and  making  a  map  showing 
ntreets,  do  not  of  themslves  deprive  the 
owner  of  the  right  to  nse  the  property  as 
his  own.  There  most  he  an  acceptance  of 
the  dedication,  of  which  tbe  sale  and  pur- 
chase of  lots  Is  sufficient  proof.  Tlie  sales 
and  conveyances  of  lotH,  describing  the 
streets  as  bonndarle^,  cuustitute  cove- 
Dante  wltb  the  purchasers  that  tbe  streets 
are  dedicated  to  their  use  and  to  the  ose 
of  the  public."  If  the  qnestlon  be  raised, 
how  many,  or  to  what  extent,  sates  must 
be  made  to  place  the  offer  to  dedicate  be- 
yond the  power  of  revocation,  It  would 
Mem  that  on  principle  a  sIdkIc  sale  must 
have  tbis  eflecr.  It  certainly  becomes  a 
Mnding  agreement  or  covenant  wltb  the 
ooepurebaspr.and  asto  him  the  street  be- 
rumes  dedicated  and  the  grant  or  conces- 
sion frrevocahle;  and  tbe  same  act  must 
complete  the  dedication  to  tlie  public,  for 
tbe  4ledication  Is  not  for  private  use,  but 
for  public  accommodation.  Ex  vl  termini 
tbe  term  "dedication  "  imports  that  It  Is 
for  the  use  of  tbe  public,  and  no  one  can 
dalm  a  right  to  eujoytbeeasement,  except 
as  a  constituent  member  of  that  public. 
It  Is  a  pabllc  easement,  not  a  private  fran- 
chise. 

At  tbe  flame  term  at  which  Moore  v. 
Johntiton  was  decided,  the  opinion  being 
delivered  by  the  same  member  of  this 
court,  as  then  constituted,  tbe  case  of  the 
City  of  Demopolls  v.  Webb  was  decided.  87 
Ala.  060.  8  South.  Bep.  408.  In  that  case, 
as  In  this,  the  mnniclpal  corporation  was 
tbe  party  complainant,  and  the  alleged  nt)- 
Btructltms  of  a  public  street  the  grievance 
coroplulner)  of.  Thlscourt  said :  "It  Is  ob- 
jected, among  other  things,  that  the  allega- 
tions ol  tbe  bill  fall  to  show  that  Arch 


sti*eet  was  ever  laid  off  or  opened  as  a 
street,  and  In  use  as  such  prior  to  the  'iti- 
Htructlou.  In  answer  to  this  we  may  ob* 
serve  that  tbe  bill  alleges  with  sufficient 
certainty  a  dedication  of  the  street  to  the 
public  use,  and  the  acceptance  of  such  ded- 
ication by  the  city  authorities;  and  tbe 
defendants  occupy  un  attitude  which  es- 
tops them  from  denying  the  existence  ot 
this  street  as  a  municipal  highway.  Tbe 
dedlca  tion  itself  was  made  by  tbe  owners  ot 
the  soli  In  theclearest  and  most  unmistaka- 
ble manner,  by  surveying  and  mapping 
out  a  town  under  the  nameof  the  town  of 
Demopolls.  This  town  tbey  laid  off  Into 
streets,  blocks,  and  lots,  by  marking  ttiem 
on  this  map  or  plat.  Among  these  reeog- 
niwd  highways  was  Arch  street,— the  one 
here  In  controversy.  The  lota  In  said 
town  were  all  described  and  sold  wltb  ref- 
erence to  this  plat,  Including  certain  lots 
occupied  by  the  defendant  Webb,  adjacent 
to  or  fronting  on  Arch  street,  upon  which 
a  wareliouse  has  been  constructed  by  the 
proprietors. his  co-defendants. from  whom 
said  Webb  rents  the  premises.  Improve- 
ments have  neen  made,  and  a  town  built 
np,  with  reference  to  this  plat,  and  spon 
tbefaltb  ot  an  Implied  covenant  on  tbe 
part  of  the  dedicators  that  the  highways 
and  streets  described  shall  always  remain 
open  for  public  use.  •  •  •  Under  all 
the  authorities,  and  upon  every  sound 
principle,  this  was  a  dedication  ot  Arch 
street  as  described  on  the  map." 

Tbe  bill  in  this  case  avers  that  at  the 
time  of  bis  purcbdse  Reed  bad  knowledge* 
of  tbe  survey  and  plat.  Tbe  paper  writ- 
ing he  took,  evidencing  his  purchase,  de- 
scribes the  lot  as  "  beginning  at  the  center 
of  Intersection  ot  Twentieth  street  and 
Heveuth  avenue  south."  Continuing  the 
description,  the  deed  employs  this  lan- 
guage: "Thence  westward  along  said 
avenue,"  etc.,**  to  the  center  of  Eighteenth 
street;  thence  southward  along  said 
street,"  etc.  The  beglnrilng  and  turning 
points  ot  the  lot  sold  are  described  as  be- 
ing in  the  centers  et  the  stret-ts  named, 
and  the  lines  necessarily  run  eUmg  the  cen- 
ters of  the  streets.  These  descriptive 
clauses  establiuh  four  propositions:  First, 
That  tbe  lot  was  sold  wltb  reference  to 
tbe  survey  and  map;  otherwise  ntithtr 
the  beginning  point  nor  the  lines  could  be 
discovered  or  traced,  and  the  contract 
would  be  void  for  uncertainty  in  the  de- 
scription. Second.  That  Reed  knewot  the 
survey  and  plat.  To  suppose  otherwise  Is 
to  convict  him  of  purchasing  a  lot  of  land 
without  kntiwing  wbere  It  lay.  Jbird, 
That  be  knew  ot  tbe  existence  ot  Eight- 
eenth and  Twentieth  streets  and  Avenue  7 
south,  and  knew  where  the  centers  ot 
those  streets  were,  for  those  centers  are 
made  the  boundaries  of  the  lot  he  pur- 
chased. And,  ftjurtli,  that  the  corners  and 
lines  of  his  purchase  were  In  the  centers  of 
the  streets  named,  which  they  cuuld  not 
be.  If  the  effect  of  his  purchase  was  to  di- 
vert bait  their  area  from  tbe  public  high- 
way or  street,  and  make  it  a  part  of  Ills 
pri  va  te  freehold.  To  yield  bis  contentli>n 
would  be,  not  to  place  his  boundaries  In 
the  centers  of  the  streets,  but  to  narrow 
the  streets  to  half  their  width,  and  make 
tbelr  changed  borders  the  lines. of  his  lot. 
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Thia  would  be.  not  to  uphold  tbe  deaerip- 
tion  as  given  Id  the  deed,  bat  to  dleregard 
both  Its  express  provision,  and  the  manU 
fest  purpoHe  tbe  parties  had  lu  view.  We 
hold  that  Beed  purchased  with  relereDce 
to  tbe  map  or  plat  of  the  surveyor,  and 
that  be  Is  estopped  trom  dlsputlnje  the  ex- 
istence and  width  of  the  streets  as  orlgl- 
nallysurveyed  and  mapped.  We  hold, fur- 
ther, that  when  he  entered  into  his  pur- 
chnse  with  reference  to  the  surveyor's 
plat,  even  If  be  was  tbe  first  lot  purchaser 
In  that  part  of  the  survey,  lie  thereby  per- 
fected the  offered  dedication,  and  estab- 
lished the  streets— at  least  those  contlgit- 
ons  to  hip  purchase — as  public  hiKhways. 
City  of  Demopolia  v.  Webb,  87  Ala.  «5a,  6 
South.  Rep.  408;  M.  E.  Church  v.  Mayor, 
etc.,  97  Amer.  Dec.  690,  and  note;  Mayor, 
etc..  V.  Banking  Co.,  12  N.  J.  Eq.547;  Sims 
V.  Chattanoofra,  2  2>a,  694;  Com.  v.  Mc- 
Donald, 16  Serg.  &  B.  sou:  Muywood  Co. 
V.  Village  of  Maywood,  118  111.  61,6  N.E. 
Bep.  866;  5  Amer.  &  Eng.  Enc.  Law,  400 
et  seq.  Reed,  by  bis  purchase,  acquired 
the  ultimate  lee  In  the  soil  to  the  middle 
of  tbe  streeta,  but  he  acquired  It  subject  to 
tbe  city's  uuobstructed  use  of  It  as  public 
streets  or  tbnrouKhfares. 

A  second  frround  of  demurrer  to  the  bill 
In  this  case  Is  the  statute  of  limitations. 
Tbe  bill  shows  ou  its  face  that  for  more 
than  10  years  before  this  suit  was  Institut- 
ed the  defendant  took  possession  ut  the 
atrip  of  lend  claimed  to  be  a  part  of  the 
street.  Inclosed  It  with  a  fence,  and  has 
held  poHsessionot  It,  as  of  right, ever  since. 
•Ten  years'  adverse  buldine:,  under  our 
statute,  bars  entry  upon  real  estate,  un- 
less the  case  Is  broughtwlthln  some  of  the 
exceptions.  To  block  up  or  unduly  ob- 
struct a  public  street  la  a  public  nuisance, 
and  chancery,  at  the  suit  of  the  corpora- 
tion, will  enjoin  its  continuance.  Is  the 
statute  of  limitations  a  bar  agaluHt  such 
relief?  It  would  be  needless  to  attempt 
to  reconcile  the  authorities  on  this  ques- 
tion. In  Wright  V.  Moore,  38  Ala.  6»»,thls 
court  said :  **  We  deem  it  proper  to  remark 
that  there  can  be  no  prescription  tor  a 
public  nuisance."  This  was  probably  dfo- 
tnm.  but  the  following  numerous  and 
highly  respectable  authorities  assert  the 
same  doctrine:  People  v.  Cunnlnghnm, 
1  Denio,  521;  Burbank  v.  Fay.  65  N.  Y.  57; 
Driggs  V.  Phillips,  103  N.  Y.  77,  8  N.  E.  Bep. 
514;  Henshaw  v.  Hunting,  1  Gray,  2U3; 
Com.  v.  Upton,  6  Gray,  473:  Cross  v.  May- 
or, etc.,  18  N.J.  Eq.  305;  Yates  v.  Town 
of  Warrenton,  84  Ya.  887»  4  B.  E.  Rep.  818; 
Railroad  Co.  v.  Commissi oneni.  81  Ohio 
St.  338;  Sims  v.  City  of  Frankfort,  79  Ind. 
446;  Rhodes  v.  Whitehead.  27  Tex.  304; 
Simmons  v.  Cornell,  I  R.  I.  .519;  Hoadley 
V.  San  FranclHco,  50  Cal.  2Kr>;  Rung  v. 
Shoneberiier,  2  Watts.  23;  Queen  v.  Brew- 
ster, S  C.  P.  208;  Lewis  V.  Stein,  16 
Ala.  214.  The  doctrine  was  broadly  as- 
serted in  Olive  v.State.86  Ala.  88,  5  South. 
Rep.  653.  That  learned  Jurist  and  law 
writer,  Judge  Dillon,— 2  Muu.  Corp.  §  675, 
(o;i3,) — after  noticing  the  conflict  of  au- 
thorities on  the  question,  gives  bis  own 
views  as  follt>ws:  "Municipal  coroora- 
tlons.  as  we  have  seen,  have.  In  some  re- 
spects, a  double  character, — one  public, 
the  other  (by  way  of  distinction)  private. 


Aa  reapeuta  property  not  held  for  public 
use.  or  upon  public  trusts,  and  aa  respecta 
contracts  and  rights  of  a  private  nature, 
there  is  no  reason  why  anch  corporations 
should  not  fall  within  limitation  atatutea, 
and  be  affeuted  by  them.  *  •  •  But 
such  a  corporntlnn  does  not  own  and  can- 
not alien  public  streeta  or  places,  and  no 
mere  laches  un  Its  part  or  on  that  of  ita 
officers  can  defeat  the  right  of  the  public 
thereto.  *  *  >  Tbe  author  cannot  as- 
sent to  the  doctrine  that,  as  respects  pub- 
lic rights,  municipal  corporations  are  im- 
pliedly within  ordinary  limitatloo  stat- 
utes." And  in  a  valuable  late  work  (the 
law  of  Roads  and  Streets,  by  B.  K.  &  W 
F  Elllott.p.  490)  is  thia  language:  There 
can  be  no  rightful  permanent  poaaeai^on 
of  a  public  highway  for  private  purpoaeii. 
and,  although  a  right  to  maintain  a  pri- 
vate nuisance  may.  In  some  cases,  be  ac- 
quired by  prescription,  no  length  of  time 
will  render  a  public  nuisance,  such  aa  the 
obstruction  of  a  high  way,  legal,  or  give 
the  i>erson  guilty  of  maintaining  It  any 
right  to  continue  It  to  tbe  detriment  of  the 
public."  We  hold  that  the  present  pro- 
ceeding la  not  barred  by  the  lapse  of  time, 
and  tbe  decreeoftbeuhancellor  la  affirmed. 


Whitb  v.  Levt. 

(Sv/preme  Court  of  Alabama.   April  0, 1801.) 

ST4TDTB  ov  Frauds— Vbrbal  Lbasb — Not  to  bb 
Pbbvobkbd  WiTsm  a  Ybab— Dbhobbbb— Tbit- 

AHT  BBOM  TbAB  to  YBAR. 

1.  A  verbal  oontraet  to  lease  property  for  one 

J ear  coauaeDcing  over  three  monti>8  in  ftitu/ro, 
1  within  tbe  statute  of  trauds.   Code  Ala.  S  1782. 

2.  Where  the  oomplal&t  shows  on  its  face 
that  the  contract  Is  not  to  be  performed  withio 
ooe  year,  the  statute  of  frauds  la  properly  inter- 
posed by  demurrer. 

8.  Defendant  is  not  estopped  to  set  ap  the 
statute  of  frauds  against  aueb  contract,  on  the 
ffroand  that,  having  promised  to  ocoapy  tbe  prem- 
ises, his  failure  to  notify  plaiutifl  that  be  would 
not  occupy  them  caused  her  to  loseaa  opportunity 
of  securing  another  tenant 

4.  The  fact  that  defeodant  leased  the  prem- 
ises for  each  of  several  preceding  years,  and 
failed  to  give  notice  that  he  would  not  hold  for 
another  year,  was  insufficient  to  bind  him  as  a 
tenant  from  year  to  year,  when  there  was  no  act- 
ual holding  over. 

5.  Where  plaintiff  deollnm  to  amend  certain 
counts  which,  on  demurrer,  have  been  stricken 
from  her  complaint,  and  refuses  to  prooeed  on 
thoM  remaining,  Judgment  is  properly  rendered 
for  defflndant. 

Appeal  from  city  court  ol  Mobile;  O.  J. 
Sehuiss,  Jndge. 

Action  by  appellant,  Hetty  White, 
against  appellee,  M.  P.  Levy,  to  recover 
the  first  quarterly  Installment  of  rent,  aJ- 
leged  to  be  due  under  a  verbal  contract 
to  lease  certain  premises  owned  by  plain- 
tiff, entered  Into  between  the  parties  in 
July,  1889,  to  commence  on  the  Ist  day  of 
November,  1881),  and  to  terminate  on  the 
31st  day  ol  October,  1880.  Plaiuttn  ap- 
peals. 

W.  E.  RtchanisoB  and  Beurx  Cbamber- 
lain,  for  appellant.  6.  L.  A  H.  T,  Smith, 
for  appellee. 

McC'LELLAN,  J.  The  complaint  contains 
10  counts.  It  was  demurred  to  aa  a 
whole  for  mialoluder  of^couute  ez  eoa- 
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tractu  and  ex  dellclto;  and  the  flret,  sec- 
oiir],  third,  and  tenth  counts  were  sepa- 
rately demurred  to,  on  the  gruund  that 
the  claim  therein  Bet  forth  was  based  on 
a  verbal  contract,  which  by  its  ti^rins  was 
act  be  to  be  performed  within  one  year 
Irum  the  making  tbereot.  All  of  the  de- 
marrers  were  snstained.  PlalntllT  there- 
npon  obtained  leave  to  amend,  and  did  so 
only  by  strikloK  out  thewords^and  rent" 
where  they  occur  at  one  place  in  the  tenth 
count.  The  amendment  amounted  to 
nothing.  There  Is  nothing  In  the  record 
before  us  by  which  4t  can  be  determined 
at  which  place  ot  the  two  where  the 
wordB  "  and  rent "  nccnr  in  the  tenth  conn  t 
they  were  stricken  out.  Moreover,  had 
they  been  ptrlcken  out  In  both  Instances, 
the  count  woald  not  have  been  changed 
at  all  Id  legal  effect.  As  thus  changed  In 
phraseology,  and  as  thus  remaining  the 
same  lo  legal  contemplation,  the  same  de< 
murrers  were  agaip  interposed  to  the 
whole  complaint,  and  to  Its  first,  second, 
third,  and  tenth  counts,  and  submitted 
to  the  court.  Those  which  went  to  the 
vomplaiot  as  a  whole  were  overruled. 
Those  confined  to  the  four  counts  men- 
tioned were  sustained.  This  left  counts  4, 
5>,  6,  If  8,  ^,  unaffected,  and  before  the 
conrt.  Butthe plaintiff  declined  to  amend 
the  cotintB  adjudged  to  be  bad,  and  re- 
fused to  proceed  on  the  remaining  counts; 
and  tbereup<in  Jndgfiient  dnal  was  ren- 
dered for  the  defendant.  The  case  may  be 
considered  as  If  the  only  action  had  on 
the  demurrers  was  tliat  overruling  those 
for  misjoinder,  and  sustaining  those  which 
set  np  the  statute  of  frauds  against  the 
first,  second,  third,  and  tenth  counts, 
since  tlie  complaint,  as  last  presented, 
was,  to  all  legal  intents  and  purposes,  the 
same  as  when  originally  tiled ;  and,  It  er- 
ror was  committed  In  suntalnlng  the  de- 
murrere  for  misjoinder  as  first  Interposed, 
it  was  not  prejudicial  to  plaintiff,  as  the 
only  counts  affected  thereby,  which  were 
not  alBO  reached  by  the  demurrers  predi- 
cated on  tbe  statute  of  frauds,  were  those 
which  were  before  the  court  when  final 
Judgment  was  rendered.  The  questions 
tu  be  considered,  therefore,  go  to  the  trial 
conrt's  action  In  sustaining  the  third  and 
fourth  grounds  of  the  demurrer  filed  July 
16,  1890,  and  thereafter,  upon  plaintiff's 
declining  to  amend  tbe  counts  to  which 
these  assignments  of  demurrer  were  ad- 
dressed, and  refusing  to  proceed  on  the 
mnalulng  counts,  rendering  final  Judg- 
ment for  the  defendant. 

There  can  be  no  misunderstanding  ol 
the  flret.  second,  third,  and  tenth  counts. 
They  each  claim  the  sum  of  f '200  as  an  in- 
utallment  of  rent  due  under  a  verbal  con- 
tract entered  Into  July.  18S9.  tor  the  de- 
mise ot  certain  land  tor  a  term  of  one 
vear  to  commence  oa  November  1, 1889, 
and  to  end  on  October  31.  1890.  Very 
clearly  this  was  nn  agreement  which  by 
its  terniH  was  not  to  be  performerl  within 
nneyear  frf)ni  its  date,  and  which,  there- 
fore, not  having  been  reduced  to  writing, 
is  obnoxious  to  the  statute  of  frauds,  and 
void.  Code.jS  1782;  Grommelln  v.  Thiess, 
31  Ala.  413;  Martin  v.  Blannhett,  77  Ala. 

The  inra11dtl7  ol  the  contract  soed  on 


appearing  from  the  complaint  itself,  the 
statute  of  frauds,  as  a  defense  to  the  ac- 
tion, was  proiierly  brought  forward  by 
the  demurrer.  Phillips  v.  Adams,  70  Ala. 
»74:  Jonas  v.  Fields.  83  Ala.  445»  3  South. 
Bep.  m. 

To  admit  the  doctrine  elaborated  In 
ai^ument,  that  defendant  Is  estopped  to 
set  up  the  statute  at  frauds  here,  because, 
while  his  contract  was  not  In  wrItJng, 
yet  he  did  promise  to  occupy  tbe  premises 
as  a  teoant  for  the  term  commencing  No- 
vember 1, 1889,  and  failed  to  notify  plain- 
tiff to  the  contrary,  the  consequence  being 
that  she  lost  opportunity  to  secure  an- 
other tenant,  wooid  be  to  utterly  destroy 
the  statute.  It  is  directed  against  Just 
this  class  of  promises,  entailing,  In  most 
Instances,  Just  this  character  ot  detriment 
to  the  promisee.  The  position  is  wholly 
untenable. 

All  that  is  said  In  the  counts  under  con- 
sideration, InTolvIng  the  idea  that  the  dn- 
tendnnt  should  be  held  to  a  tenancy  for 
188fl-U0,  or  from  year  to  year,  tor  that  be 
had  leased  the  premises  tor  several  preced- 
ing years  successively,  and  gave  no  notice 
that  he  would  not  hold  longer  than  Octo- 
ber 31, 1888.  and  in  argument,  with  respect 
to  contracts  taken  out  of  the  statute  ot 
frands  by  part  performance  and  tbe  like, 
Is  of  no  Importance  whatever  here.  The 
verbal  contract  for  the  year  In  question 
was  not,  the  complaint  shows,  performed 
in  any  particular  or  to  any  extent,  and 
the  defendant  did  not  hold  over  into  the 
year  18H9-00  for  a  slnftle  moment  of  time. 

The  demurrers  were  well  sustained. 
After  striking  out  those  counts  of  the 
complaint  to  which  they  were  addressed, 
six  other  counts  remained,  as  we  have 
seen.  The  plaintiff  declining  to  amend 
those  stricken  out.  and  refusing  to  pro- 
ceed further  on  those  remaining,  there 
was  nothing  tor  the  court  to  do  but  ren- 
der Judgment  for  the  defendaut.  Iron- 
Works  V.  Domian,  78  Ala.  218.  Affirmed. 


McHuoB  et  al.  t.  O'Connkb. 
{Supreme  Const  nf  AlatKtma.  April  7,  ISOt) 
Girrs  ImnB  Vrvos— Fajldhb  of  Dblitbbt— Im- 

FLIBD  TkTISTS. 

1.  Tbe  parol  gift  of  a  claim^  evidenced  by  a 
oote,  and  the  mortgage  secoring  the  saiii^  can- 
not be  snstained  whwe  Oiere  is  a  mere  dflUveEy 
of  the  mortgage,  but  not  ot  tbe  note. 

3.  In  sach  case  tbe  donor  will  not  be  held  by 
impllcatioQ  of  law  to  hold  tbe  note  In  tnut  we 
the  donee. 

Appeal  from  city  court  of  Montgomery; 
Thouas  M.  Ariiinqton,  Judge. 

The  hitl  in  this  case  was  filefl  by  appel- 
lee, Bridget  O'Conner,  against  the  appel- 
lants. .Michael  and  James  McHugh.  agd 
prayed  that  the  action  of  ejectment 
brought  by  the  defendants  against  John 
O'Conner,  her  husband,  be  enjoined;  and 
that  a  deed  made  from  Michael  McHugh, 
as  esecutor  of  tbe  will  of  Mary  Murray, 
deceased,  to  James  McHugh,  be  declared 
null  and  void,  and  be  removed  as  a  clond 
from  her  title  to  tbe  property  in  contro- 
versy. The  testimony  is  very  conflicting. 
The  undisputed  tacts  In  this  case  may  be 
summarised  as  follows:  Mrs.  Mary  Mat^ 
ray,  prior  to  1883,  lived  In  the  county  nH 
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IdontfifODiery,  In  thn  state  of  Alnbaina, 
aud  was  posaesBei]  of  larffe  fortune.  She 
had  no  husband  or  children  living:.  Her 
two  nephews,  Michael  and  Jumes  Mc- 
Hu|?h,  di'fentlants  in  this  caue.  werelivlag 
with  her,  and  her  oiece  Bridget  O'Cuuner, 
who  was  a  sister  uf  Michael  and  James 
McHuKh,  lived  near  her.  These  wera  all 
her  relatione  living  la  America.  In  1883 
she  executed  her  will.  In  John  O'Oon- 
ner,  husband  of  the  plaintiff,  purchased  a 
certain  tract  u(  land  near  the  city  of 
Montfcomery.  and  obtained  the  money 
Irom  Mrs.  Murray  to  pay  therefor.  To 
secure  the  payment  of  this  purchase  mon- 
ey the  Bald  John  O'ConnerezecutedtoMrs. 
Murray  his  note  and  murtKage  fur  the 
■nm  of  $2,500,  payable  several  years  after 
date,  with  interest,  which  mortgaice  was 
duly  recorded.  On  the  10th  ot  November, 
1884,  Mrs.  Murray  died,  leaving  said  Mi- 
chael McHugh  executor  of  her  last  will  and 
testament.  Michael  McHugh  had,  among 
other  papera  ot  the  deceased,  the  note 
given  by  the  said  John  O'Conner  for  the 
purchase  money  on  the  land  bought  by 
film.  In  October,  1884,  a  short  time  be- 
fore her  death,  Mrs.  Murray  delivered  to 
the  plaintiff  the  mortgage  executed  by 
John  O'Conner  on  the  said  land,  and,  ac- 
cording to  the  contuDtlon  ot  the  plalntin, 
this  delivery  was  accompanied  by  wurds 
denutiiisan  intention  to  give  tu  her  the 
debt  she  held  against  her  husband.  It  is 
also  contended  by  the  plaintiff  that  the 
note  was  at  the  same  time  delivered  to 
httr.  This,  however,  is  denied  by  defend- 
ants; and,  on  the  other  hand,  the  defend- 
ants claim  titat  «t  the  time  ot  the  death 
ot  Mi-s.  Murray  Michael  McHugh  had  pos- 
session ot  both  the  note  and  the  mortguge, 
and  that  the  mortgage  has  since  been  tak- 
en from  his  possession.  Thedefendantsln* 
terposed  a  demurrer  to  this  bill,  assigning 
several  grounds.  On  final  submission  upon 
pleading  and  proof,  the  chancellor  over- 
ruled the  demurrer,  and  decreed  that  the 
plaintiff  was  entitled  to  the  relief  prayed, 
ordering  accordingly.  It  is  from  this  de- 
cree that  the  present  bill  is  prosecuted, 
and  the  same  is  here  assigned  as  error. 

D&vld  2\  BJakey,toT  appellant.  A.  A. 
Wiley  and  W.  S.  Tboiiagton,  for  appellees. 

Stone.  C.  J.  We  have  traveled  with  care 
through  the  mass  of  conflicting  and  uii- 
sa  tlflfnctory  testimony  found  In  this  record, 
and  we  have  encountered  great  difficulty 
in  ascertaining  facts  we  can  feel  sate  In 
trusting  and  acting  on.  Making  the  most 
we  can  of  the  inextricable  tHngle,  we  have 
reached  theconcluslons — J'^rst,  that  during 
her  life  Mrs.  Murray  delivered  to  com- 
plainant, Bridget  O'Conner.  tlie  mort- 
gage she  held  unJuhn  O'Conner,  the  lat- 
ter's  husband,  with  the  Intention  ofghing 
it  to  her;  and, second,  that  she  did  not  de- 
liver the  note  to  her.  These  ascertained 
facts  fall  short  of  a  valid  gift  of  the  claim 
she  held  on  the  mortgaged  land,  and,  un- 
der several  rulini;H  of  this  court,  we  feel 
constrained  to  hold  the  attempted  gift 
must  fail  for  want  of  delivery.  O'Connor 
v.  McHufih.  89  Ala.  531.  7  South.  Rep.  749; 
Center  v.  Bank,  22  Ma.  743;  Welsh  v.  Phil- 
lips, 54  Ala.aoU;  Prout  v.  Hoge.57  Ala.  28: 
Dacus  V.  iStreety,  51)  Ala.  183.   The  general 


rule  la  that  there  must  bean  actual  dellv* 
ery  ot  the  thing  to  constitute  a  valid  pa- 
rol gift.  The  mle  has  some  exceptiuns, 
dependent  on  the  nature  of  the  thing  In- 
tended to  be  given.  If  It  be  so  bulky  hh  to 
be  incapable  of  manual  delivery,  then 
pointing  it  out,  and  directing  the  doneu  to 
take  possession  of  It,  will  amount  to  a 
vald  gift.  So*  if  the  subject  of  the  gift  be 
under  lock  and  key,  delivery  of  the  key, 
accompanied  with  words  expressing  a 
present  intention  to  grive,  will  satisfy  the 
requirements  of  the  la  w.  Bat  there  must 
be  a  parting  with  the  dominion,  the  con- 
trol over  the  thing,  or  the  attempted  gift 
falls. 

Anotherexceptlon  found  lathe  rulings  is 
where  one  Intending  to  make  a  present 
declares  that  he  holds  in  trust  for  anoth- 
er. This,  it  is  held,  cotistitutes  the  donor 
a  trustee  ot  the  thing,  and  dispeuMes  with 
the  actual  delivery.  But  the  law  will  not 
Imply  such  trust.  It  must  be  expressed. 
S  Amer.  &  Eng.  Enc.  Law,  1313-1S20,  and 
notes.  We  r^ret  the  conclusion  we  have 
been  forced  to  reach  In  this  case,  for  we 
are  sailnflcd  It  was  the  wish  and  intention 
of  MrH.  Murray  to  make  a  gift  otthe  claim 
and  inortgaf^e.  ITnfurtunatety  she  failed 
to  consummate  It  by  delivery.  Failing  to 
find  that  the  gift  to  Mrs.  O'Conner  was 
executed,  we  need  not  consider  any  other 
question.  The  decree  of  the  chancellor  is 
reversed,  and  a  decree  here  rendered,  dla- 
niisslng  complulnaat'e  bill,  which  uecessa- 
rlly  dissolves  the  Injunction.  Keveraed 
and  rendered^ 


Amkrican  Mortg.  Co.  OP  Scotland,  Lim- 
ited, v.  Boyd  nt  hI, 

Boyd  et  a/,  r.  Amkhican  Morto.  Co.  of 
Scotland,  Limited. 

(Supreme  Court  of  Alabama.  April  16^  18B1. ) 
RKS  AnjlTDIOATA — ABKixtaTKinos  —  Lboacies — 
SbTTLBKBIIT^DeCBBB— -CONSTBnCTIVB  NOTtOB. 

1.  A  decree  rendered' at  the  salt  of  executors 
for  the  ooDStructioc  of  a  will,  declaring  them  in- 
dividually liable  for  a  lofnicy,  and  that  It  is  a 
lien  oa  land  devised  to  them.  Is  notice  to  a  sub- 
sequent mortgagee  of  the  land,  and  the  supreme 
court  will  not,  at  bis  instance,  reco{iaider  and  re- 
verse its  deolsioD  afHrming  it. 

S.  Before  judioial  construction  of  a  will,  de- 
claring the  executors  personally  liable  for  a  leg- 
acy, and  that  it  was  a  lien  on  land  devised  to 
them,  they  had  paid  tl,200onit  oat  of  theedtate. 
This  they  refunded,  B.  payliw  tl,075,  and  J. 
only.  After  they  had  divided  the  land,  J.  mort- 
gaged his  x>ortion.  In  a  suit  to  enforce  the  leg- 
acy, held,  that  J.  's  mortgagee  was  not  entitled  to 
have  a  credit  allowed  J.  of  half  the  >1,20(>. 

3.  The  legatee,  (her  legacy  being  dependent 
on  the  amouut  of  the  residuum  (Kf  the  ^tate, ) 
cannot  have  the  executors  charged  with  interest 
on  the  ♦l.SOOfor  the  time  itwas  miaappropriat*.'*!. 
since  stio  received  tbe  beueilt  of  the  misappro- 
priation. 

4.  Testator  gave  a  legacy,  which  was  made 
n  lien  on  land,  and  the  amount  of  which  was  to 
be  dcUn-mined  by  the  amounts  of  the  shares  into 
which  the  residuum  of  the  estate  was  to  be  di- 
vided, the  legacy  to  be  paid,  one-half  on  settle- 
ment of  the  estate,  and  the  other  half  12  mouths 
thereafter.  Heldt  that  the  legacy  was  to  be  de- 
termined by  the  amount  of  the  residutun  as  ot  tho 
date  of  the  settlement. 

5.  Sucb  legatee  is  not  bound  by  the  settlement 
made  in  the  probate  court  inproceedi&gs  to  which 
she  was  not  a  party,  but  is  entitled  to  show  the 
true  amoQDt  01  the  residue. 
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Appeals  from  chanrery  court,  I>uwQd«8 
councj;  John  A.  Koutbk,  Chancellor, 

Wehb  &  Tlttmun  and  CHMwellBradshAW, 
for  Murtf^aKe  O^o.  Wntltly  Thompaoot 
Tompkins  Jt  Troy.and  Cleuieat8£ limwer, 
lor  liuyU  and  utbere. 

Wai.krr,  J.  Benjamin  J.  Smith  died  In 
Lowndes  county  in  this  state  tn  1S67.  By 
hiH  wUl  he  devised  tu  A.  B.  and  B.  W.  Ma- 
Ron  a  large  tract  of  land,  and  appointed 
them  hlM  executors.  Aa  BOch  execotors 
they  filed  their  bill  In  the  chuucery  court 
of  Liowndea  county  to  obtain  a  Judicial 
construction  of  Bald  will  and  the  codicil 
thereto,  eHptvially  iia  tn  the  effect  of  ,the 
cndicll  on  the  legacy  to  SuUIe  A.  Boyd. 
The  chancellor  held  that  that  legacy  was 
a  choree  on  the  property  bequeathed  to  J. 
B.  and  B.  W.  Mason,  tor  which  they  be- 
came personally  liable  on  accepting  the 
bequest  In  their  favor.  The  decree  was 
aftirmed  by  this  court  after  a  full  conuid- 
eratlou  of  the  question  presented,  as 
Hbown  by  the  report  of  the  case  of  Mbboq 
V.  8mUh.  49  Ala.  71.  The  rulioK  ot  tlie 
court  was  accepted  by  all  parties  ron- 
cerned  us  bindluff  and  conclasive.  Mrs. 
Boyd  would  be  presumed  to  bare  ac- 
quiesced in  theiTSult  though  nut  a  party 
tu  the  suit,  for  the  construction  adopted 
by  the  court  was  ot  unequivocal  advan- 
tage to  her.  The  Ma»ionii,  having  proceed- 
ed with  the  administration  ot  their  truttt 
and  made  a  settlement  thereof  in  the  pro- 
bate court,  all  along  recognising  Mrs. 
Boyd's  personal  claim  on  them  and  the 
l^n  in  her  favor  on  their  land  as  deci*eed 
by  this  court,  finally  made  division  ol  the 
land  bequeathed  to  them;  and  thereafter. 
In  18S2,  J.  B.  Mason  executed  a  mortgage 
of  the  part  ot  the  land  which  fell  to  him  in 
the  allotment  to  the  American  Mortgage 
Company  of  Scotland,  Limited.  Mrs. 
Bojd  having  died,  her  surviving  husband 
and  children  filed  their  bill  In  this  case  to 
enforce  the  lien  on  the  land  of  J.  B.  Mason 
for  a  balance  of  siild  legacy  alleged  to  be 
due  from  him.  The  mortgage  conipuiry, 
as  mortgagee,  was  made  a  party  defend- 
ant, and  now  contends  that  aaUl  will 
should  be  ^o  construed  ns  tu  relieve  said 
lands  from  tbe  charge  of  said  legacy.  In 
other  words,  we  are  asked  to  overrule 
said  decision  reported  in  49  Ala.  That  de- 
cfelun  was  rendered  18  years  ago.  The 
rules  of  interpretation  relied  •j])oh  by  the 
court  in  that  case  areunqueHtloned.  (iltii- 
ball  v.  Patton.70  Ala. 632.  The  particular 
application  of  those  rules  in  that  easewas 
Bach  that  it  Is  highly  probable  that,  dur- 
ing the  many  years  that  have  since 
dapBed.  obitgutiuns  have  l>een  recognized 
and  enturced,  and  titles  to  other  proper- 
ty. Id  bUHlness  dealings  in  reference  there- 
to, hnve  been  regarded  as  controlled,  and 
their  value  materially  affected,  by  reason 
of  a  relianceupon  the  decision  In  thatcase; 
so  that  that  deciHion  should  now  be 
treated  as  having  established  one  of  those 
rules  of  property  which  the  law  In  Its 
wisdom  lias  said  had  better  be  certain 
and  stable  than  theoretically  correct. 
When  snid  company  accepted  Its  mort- 
gage, the  record  of  the  decree  rendered  in 
tne  chancery  court  was  notice  uf  the  exist- 
ence of  the  lieu,  and  the  absence  of  any  rec- 


ord satisfaction  thereof  was  suflicleut  to 
put  an  Intending  purchaser  upon  Inquiry 
to  ascertain  whether  or  not  the  legacy 
had  been  paid.  It  is  not  to  be  presumed 
that  the  mortgage  company  supposed  it 
was  getting  a  better  title  tlian  was  In  the 
niortgagor.or  tiiat  it  could  have  relied  on 
the  puEsibiIlt.v  ofdcteatingu  lien  whlcli  had 
been  decreed  in  a  case  In  which  the  mort- 
gagor himself  Invoked  the  Jurisdiction  ut 
the  court.  The  mortgagee  must  liave 
failed  to  acquaint  Itself  with  what  the 
public  records  disclosed  as  to  the  title,  or 
have  accepted  the  title  Insubordination  to 
the  lien,  taking  the  chances  of  tlie  legacy 
having  been  paid,  if  there  is  any  hard- 
ship now  in  enforcing. the  Hen  as  a  prior 
incumbrance  on  the  lands,  the  mortgagee 
has  only  Itself  to  blame.  Furthermore,  It 
may  very  well  be  that  Mrs.  Boyd  and  tbe 
complainants,  aa  her  successors,  relying 
upon  the  security  ot  tbe  Hen  which  this 
court  had  declared  to  exist,  have  let  slip 
other  remedies  they  may  have  had  for  the 
collection  of  the  legacy.  Thewe  considera- 
tions convince  us  that  It  would  be  unjust 
and  unwise  for  ns,  at  this  time  and  In  the 
clrcumBtancee  ot  this  case,  to  disturb  the 
decision  made  In  Masiw  v.  Smith,  supra. 
Insurance  Co.  v.  Boy  kin,  38  Ala.  510;  Goort- 
wln  v.  Kims,  S6  Ala.  102,  5  South.  Rep.  iW; 
Hlhler  v.  Mt-Curtney,  81  Ala.  501;  Kolb  v. 
Swaun,  68  Md.  51(t,  1.3  Atl.  Rep.  379;  Uihu 
V.  Courtis,  31  Cal.  398;  O'Brien  v.  Heeney, 
2  Edw.  Ch.  242.  This  conclusion  renders 
It  unnecessary  tor  ub  to  Bay  anything  in 
support  of  the  ruling  In  Mason  v.  Smith, 
supra. 

Before  said  will  hud  been  Judicially  con- 
strued, the  executors,  or  rather  J.  B.  Ma- 
son for  himself  and  his  co-executor,  acting 
on  the  construction  of  the  will  for  which 
they  contended,  paid  out  of  the  funds  ot 
tbe  estate  In  their  hands  91,200  on  the  leg- 
acy to  Mrs.  Boyd.  When  the  court  finally 
construed  the  will  so  as  to  make  that 
legacy  payable  by  the  Masuns  individu- 
ally, and  chargeable  upon  the  lands  de- 
vised to  them,  they  recognized  their  lia- 
bility as  determined  tiy  the  decision,  and 
In  the  settlement  of  the  estate  afterwards 
made  they  refunded  the  amount.  91,200,  to 
the  estate,  as  having  been  paid  without 
authority.  B.  W.  Mason  furnished  f  1.075 
of  this  amount  so  repaid,  and  J.  B.  Ma. 
son  paid  the  balance  thereof,  912.'>.  On  the 
ground  that  said  payment  on  the  legacy 
i>ut  of  the  funds  uf  tlie  estate  was  made 
by  .1.  li.  Mason,  it  is  now  contended  that 
one-half  of  the  amount  of  that  payn>ent 
should  have  been  allowed  as  a  credit  tu 
him  in  this  case.  The  result  of  such  al- 
lowance would  be,  as  to  four  hundred  and 
seventy-five  of  che  six  hundred  doihirs,  to 
give  him,  or  his  mortgagee,  the  benefit  of 
a  payment  which  has  cost  him  nothing. 
Both  of  the  executors  recognized  their 
liability  to  make  good  to  tlie  estate  what 
the  Judicial  construction  of  the  will  deter- 
mined to  have  beena  misappropriation  of 
funds.  The  result  of  the  payments  made 
by  the  two  executors,  and  the  subsequent 
division  of  the  land  between'them,  was 
to  leave  J.  B,  Maxon  with  his  fuil  share 
of  land,  and  out  only  $125  on  account  of 
the  legacy,  wblle  91,075  ot  B.  W.  Mason's 
money  had  actually  gone  towards  the 
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payment  of  the  legacy.  Tl>e  nmoant— 
only  tSUO.lU-pald  \>y  B.  W.  Manon  In  18R3 
to  Becnre  tberelease  and  dlsctiarxe  o(  blm- 
^It  and  bin  lands  Trom  furtber  llabHity  on 
'lecount  of  Raid  legacy  strongly  Indicates 
tbat  the  parties  to  that  transaction  set- 
tled on  the  batiis  of  treating  the  amonnt 
of  the  legacy  to  Mrs.  Boyd  as  determined 
by  the  shares  ascertained  on  the  settle- 
ment In  the  probate  court  to  be  due  to 
tbe  other  nleceH  of  the  testator,  and  al- 
lowing the  Bam  of  f 1,075  aa  a  credit  to  B. 
W.  Maaon  on  his  liability  for  one-balf  of 
the  legacy:  for,  on  making  the  calcnla- 
tlon  on  that  basis.  It  will  be  ascertained 
that  what  was  then  paid  by  blm  was 
about  the  amount  f>t  the  balance  due  on 
his  share  of  the  liability.  Whether  B.  W. 
Mason  settled  on  that  basis  or  not.  still 
the  fact  remalna  that  he  was  actually  oat 
of  pocket  f  1,335.10  on  Arcoont  of  said  leg- 
acy, and  that  the  receipts  procured  by 
hlin  on  bis  last  paynipntd  do  not  purport 
to  discharge  J.  B.  Masun  or  his  lands; 
and,  the  payments  on  tbe  legacy  having 
thus  far  cost  J.  B.  Mason  only  the  f  125 
repaid  by  him  to  the  estate,  we  can  see  no 
Justice  or  reason  In  allowing  blm  a  credit 
of  feOO.andonrconclnsion  Is  that  tbe  rul- 
ing of  tho  chancery  court  was,  In  tfala  re- 
gard, correct. 

There  was  no  error  In  refusing  to  charge 
complainants  with  Interest  un  the  fl,200 
from  the  time  of  the  payment  thereof  in 
1868.  That  payment  was  made  ont  of  tbe 
funds  of  the  estate  by  tbe  executora  when 
the.v  supposed  that  Mrs.  Boyd  stood  on 
tbe  same  footing.  In  all  respei-ts,  with  the 
testator's  other  nlec<>a  who  were  resid- 
uary legatees.  Assuming  that  the  execn- 
tors  could  have  recovered  the  money  so 
paid,  still  they  would  not  be  entitled  to 
Interest  thereon  until  they  had  made  de- 
mand for  repaymeii  t  and  such  demand  had 
been  refused.  King  v.  Dlehl.  9  Serg.  ft  It. 
400;  Ashnrst  r.  Field,  28  N.  J.  Eq.  315.  As 
the  amount  of  Mrs.  Boyd's  legacy  Is  deter- 
m1nat)le  by  the  amount  of  the  residuum 
of  tbe  estate,  and  its  time  of  payment  by 
the  date  of  the  settlement,  if  tne  settle- 
ment WHS  delayed  without  sufficient  cause 
she  would  have  been  entitled  to  hol'd  the 
executors  liable  for  interest  on  the  moneys 
with  which  th^  werecbai-geahle.  Eubank 
V.  Clark.  78  Ala.  78:  Englehardt  v. 
Young's  Hrir8,76  Ala.  534.  This  right  she 
could  not  assert  as  to  the  amount  of 
$1,200  paid  on  her  legHcy,  thrmsh  such 
payment  was  a  misappropriation  of  the 
funds  of  the  entate,  Tor  she  was  the  bene- 
ficiary of  such  nilsiipproprlatloQ.  Having 
herself  had  the  use  of  the  f 1,200,  she  conld 
not  have  tbe  executors  charged  with  the 
Interest  thereon. 

Under  the  will  and  codicil  as  construed 
by  this  court  In  tbe  t^ase  of  Mason  v. 
Smith,  supra,  the  amount  of  the  legacy 
to  Mrs.  Boyd  was.  as  has  been  already 
stated,  to  be  determined  by  the  amount 
of  the  rest  and  residue  of  the  estate.  As 
to  the  amount  of  her  share,  she  was  to 
stand  on  an  equality  with  the  testator's 
other  nieces  who  were  made  residuary 
legatees,  end  her  legacy  was  made  paya- 
ble, "one-halt  at  the  settlement  of  the  es< 
tate,  and  the  other  half  twelve  months 
thereafter. "  The  residue  ol  an  estate  dls* 


posed  of  by  will  ts  what  Is  left  after  pay- 
ing tbe  debts,  funeral  and  testamentary 
expenses,  and  charges  of  administration, 
and  satisfying  the  dispositions  of  tbe  will 
which  are  entitled  to  pr^ereacA.  The  de- 
ductions to  be  made  on  account  of  some 
of  the  objects  mentioned  are  dependent  on 
so  many  contingencies  that  an  attempt 
even  to  approximate  the  amount  thereof 
In  advance  would  generally  be  Idlegaess- 
work.  They  are  ascertaloed  only  In  the 
coarse  ol  administration,  and  as  a  rule, 
when  the  admlulstratlon  of  an  estate  has 
proceeded  so  far  that  the  amount  of  the 
residue  maybe  deflnltely  determined,  then 
tb^estate  Is  ready  for  settlement.  Where, 
by  tbe  provisions  of  a  will,  the  amount  of 
a  legacy  Is  to  be  determined  by  the  amounts 
of  the  shares  Into  which  the  residuum  of 
the  estate  is  directed  to  be  divided,  we 
think  it  may  satdy  be  said,  In  the  absence 
of  anything  In  the  will  pointing  to  a  dif- 
ferent conclusion,  that  the  testator  in- 
tended that  the  residue,  as  ascertained  at 
tbe  time  of  the  settlement  of  the  estate, 
should  constitute  the  basis  of  the  calcula- 
tion. Tbe  dli-ectlon  as  to  the  time  of  pay- 
ment of  Mrs.  Boyd's  legacy  "one-half  at 
the  settlement  of  the  estate,  and  the  oth- 
er half  twelve  months  thereafter**— Indi- 
cates that  the  amount  of  the  legacy  was 
left  to  be  determined  by  the  amount  of  the 
residue  as  ascertained  at  the  time  of  tbe 
settlement.  Against  this  conclusion  it 
was  urged  that,  as  the  testator  spcured 
to  Mrs.  Boyd  ber  legacy  by  making  It  a 
charge  on  a  large  body  of  land,  be  cunld 
not  have  Intended  that  the  amount  thei#; 
of  should  be  subject  to  diminution  by  the 
acts  of  the  executors  in  unduly  postpon- 
ing their  settlement,  and  in  tiie  mean  time 
suffering  a  waste  and  depreciation  of  the 
assets  of  the  estate,  so  that  the  residue  as 
then  ascertained  would  be  less  than  It 
would  have  been  at  an  earlier  period  of 
their  administration.  This  suggestion  is 
readily  answered.  Tbe  legatee  could  have 
coerced  the  executors  to  a  settlement  at 
tbe  proper  time.  If  they  unduly  delayed 
the  settlement  they  would  be  chnriceable 
with  Interest  as  above  shown.  If  by  their 
fault  tbe  assets  have  been  wasted  or  de- 
preciated, they  could  be  made  responsible 
for  the  losses  thas  resulting:  and  the  lien 
OH  tbe  land  secures  the  payment  of  what- 
ever may  be  found  to  be  chargeable 
against  the  executors  on  account  of  the 
legacy.  The  conclusion  here  reached  as 
to  the  time  when  the  amountof  the  legacy 
was  to  be  ascertained  iluds  support  in  tbe 
case  of  Kirkman  v.  Mason,  17  Ala.  131.  It 
would,  however,  be  unjust  to  the  legatee 
for  the  amount  of  the  legacy  to  be  deter* 
mined  as  the  result  of  a  proceeding  to 
which  she  was  not  made  a  party.  To 
conclude  Mrs.  Bttyd  by  the  settlement 
made  hi  the  probate  court  sbe  should 
have  been  made  a  party  tothe  proceeding, 
and  thereby  afforded  an  opportunity  to 
contest  the  accounts  of  tbe  executors.  It 
may  he  that  she  would  have  been  able  to 
materially  Incrpase  tbe  debits  against 
them,  and  to  secure  the  diaaUowance  of 
credits  then  claimed  and  acquiesced  In.  If 
so,  the  result  would  have  been  to  show  a 
larger  residue  chargeable  against  them. 
Mrs.  Boyd  not  having  been  made  a  party 
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to  that  settlement,  the  complalnantn, 
who  Hucceed  to  her  rightB,  efaould  have 
the  opportunity  Jn  this  case  to  show  the 
true  amount  of  the  i«sldue  with  which 
tbeexecnton  were  properly  chargeable  at 
the  date  ot  the  settlement  made  by  them 
In  the  probate  court.  The  court  below 
erred  In  the  decree  ol  reference  to  the  reg- 
ister in  directing  that  the  sams  as  found 
by  the  final  settlement  in  the  probate 
court  to  be  tlie  shares  of  the  other  nieces 
<rf  the  said  testator  be  taken  as  the  true 
amount  of  the  l^acy  to  iwld  Salile  A. 
Boyd. 

On  the  appeal  of  the  American  Mort< 

Sage  Company  of  Scotland.  Limited,  the 
ecree  of  the  chancery  court  Is  affirmed. 
The  complainants  below,  under  an  agree- 
ment made  pursuant  to  rule  3  of  the  rules 
of  practice  in  this  court,  have  made  a 
crosd-aralgnment  ot  errors.  On  that  as- 
aifrnment  the  decree  ot  the  ehancery  ci>art 
is  reversed  for  the  errrirs  above  stated, 
and  the  cause  in  remanded. 

Stonb,  J.,  and  Clopton,  J.,  not  sit- 
ting. 


Mobile  &  B.  R.  Co.  t.  Ladd. 
(Supreme  Ctmtt  of  Alabama.   April  7, 189L) 
&rocx-EiLLnre  Casb*— KBGueBiiCB— ETrossrci— 

iHSTRUCnONS— BnX  OF  EXCBFTIOSB. 

1.  In  an  action  aeaiost  a  railroad  company 
for  the  neglijfeDt  killing  of  an  oz,  the  engineer 
having  testified  that  it  was  a  very  dark  night, 
tbare  was  no  error  In  the  admlssiua  on  rebuttal 
«f  evidenoe  of  the  moon's  phase  and  the  hoar  at 
which  It  rose,  eren  if  it  was  immaterial. 

2.  It  is  competent  to  prove  the  time  of  rising 
and  phase  of  tbe  moon  at  a  particular  time  by  the 
introduction  of  an  almanac. 

3.  Where  the  negligence  counted  on  is  al- 
leged to  have  consisted  of  the  fallnre  of  the  en- 
gineer "to  reverse  the  engine,  blow  the  whistle, 
or  use  the  proper  diligence  and  means  at  his  com- 
mand  to  avoid  the  accident, "  it  is  error  to  repose 
to  charge  that  no  recovery  can  be  had  for  any 
failure  ot  the  engineer  to  discover  the  ox  sooner 
than  it  waa  discovered,  as  shown  by  the  testi- 
mony. 

4.  Them  having  been  conflicting  evidence  as 
CO  whether  the  whistle  was  blown,  and  evidence 
that  the  ox  ran  along  in  front  of  the  engine  for 
some  distance,  a  general  chai^  for  defendant 
was  properly  denied. 

5.  Failure  of  the  bill  of  exceptions  to  show 
that  charges,  requested  and  refused,  were  iu 
writing  will  not  prevent  their  consideration 
where  fullowiog  the  bill  are  copies  of  the  charges, 
with  copies  of  the  Judge's  refusal  to  give  them 
written  across  their  face,  and  a  certificate  by  the 
clerk  of  their  filing  in  his  office. 

Appeal  from  circuit  court.  Mobile  coun- 
ty: William  £.  Clakke.  Judge. 

TblR  action  was  brouKbt  by  the  appellee, 
John  M.  Ladd.  against  the  appellant  rail- 
road company,  and  sought  to  recover 
damagps  for  tlie  atiejred  negllKent  killing 
ot  an  ox,  the  property  ot  tbe  plaintiff. 
Upon  the  engineer,  who  was  running  the 
euglne  at  the  time  of  tbe  accident,  testlty- 
Ing  thiit  it  was  a  very  dark  night,  the 
plaintiff  was  nllowefl,  against  the  objec- 
tion and  exceptlun  of  tbe  defendant,  to  In- 
troduce an  almanac  to  show  that  it  was 
a  moonlieht  night:  and  the  plalnttif  was 
also  allowed  to  testify,  against  the  objec- 
tion and  exception  of  tbe  defendant,  that 
on  that  night,  and  at  the  time  ot  the  nccl- 
dent.themoon wasshlnlngbrightly.  Upon 


the  evidence  as  adduced  the  defendant 
asKed  the  general  affirmative  charge  in  its 
favor,  and  also  requested  the  following 
charge:  '*The  court  chances  thojurytbat 
no  recovery  can  be  had  In  this  case  forany 
failure  of  the  engineer  to  discover  the  ox 
sooner  than  it  was  discovered,  as  shown  by 
the  testimony."  Thecourt  refnsed  to  give 
each  of  these  charges,  and  the  defendant 
separatelyexcepted  to  snch  refusal.  There 
were  verdict  and  Judgment  tor  the  plain- 
tiff, and  tbe  defendant,  prosecuting  this  ap- 
peal, assigns  the  rallngs  of  the  court  upon 
the  evidence  and  upon  the  charges  request- 
ed by  the  defendant  as  error. 

Le  Vert  (Uark^  for  appellant.  Webb  A 
d^irke,  for  appellee. 

McClrllan,  J.  Whether  the  facts  that 
the  moon  rose  before  the  accident  com- 
plained of,  and  that  it  waK  a  full  moon, 
were  rtievantto  any  Issue  In  the  case  is  an 
Immaterial  1nqulr.r  on  this  appeal.  They 
were  offered  and  admitted  in  rebnttal  ot 
evidence  adduced  by  tbe  defendant  below 
to  the  effect  that  "it  was  a  very  dark 
night."  It  evidence  as  to  the  moon's 
phase,  and  the  hi  ur  at  which  it  rose  that 
night,  was  irrelevant,  ao,  also,  was  this 
testimony  on  the  part  of  defendant,  and 
It  Is  never  erroneoas  to  receive  irrelevant 
evidence  to  rebut  evidence  of  like  kind 
offered  by  the  opposite  party.  Ford  v. 
State,  71  Ala.  3R0;  (^andy  v.  State,  86  Ala. 
20,  6  South.  Bep.  420;  Sharp  t.  Hall,  H6 
Ala.  IIU,  5  South.  Rep.  497;  Morgan 
State.  88  Ala.  228,  6  South.  Kep.  761. 

2.  It  was  detfrly  competent  to  pruvethe 
time  of  the  rising  and  phase  ot  the  moon 
on  the  night  In  question  by  the  introdoc. 
tlon  of  an  almanac.  Munshower  v.  Stu^e, 
55  Md.ll;  Stftle  v.  Morris,  47  Conn.  179; 
SiHSon  V.  Railroad  Co.,  14  Mich.  497. 

».  The  engineer  testified  that  the  ox, 
when  first  seen  by  him,  was  standing 
about  10  yards  from  the  track,  but  imme- 
diately ran  upon  the  track  and  stopped; 
that  be  put  on  brakes  and  sounded  the 
cattle  alurm  as  soon  as  it  got  on  the 
track,  bnt  It  remained  standing  oa  the 
track  until  struck  bythe  engine  and  killed, 
the  distance  between  the  engine  and  the 
animal  when  it  first  got  on  the  track  not 
being  sofflcleut  to  stop  the  train  by  any 
means  known  to  Rkillfol  engineers.  Per 
contFH,  the  plaintiff  testified  that  he  was 
within  an  half  mile  of  the  Hccident  when 
It  occurred:  that  his  attention  was  direct- 
ed tu  the  train  for  the  purpose  of  ascer- 
taining whether  It  gareaslgnal  Indicating 
that  It  would  stop  at  a  station  near  by, 
as  he  was  expecting  some  one  by  that 
train ;  and  that  the  whistle  wasnot  sound- 
ed at  all.  He  farther  testified  that  upon 
visiting  the  scene  ot  tbe  accident  he  saw 
tracks,  etc.,  Indicating  that  the  ox  had 
run  some  distance  along  the  track  In  front 
of  the  engine  before  it  was  struck,  and 
tbe  Injuries  inflicted  were  such  as  would 
naturally  have  resulted  from  being  run 
dowu.  it  was  for  the  Jury  to  determine 
whether  Ihey  would  believe  the  one  or  the 
other  of  these  wltnesBes.  If  they  believed 
the  tacts  to  be  those  which  plaintiff's  tes- 
timony tended  to  support,  very  clearly 
they  would  have  l>een  Justified  in  tbe  con- 
clomon  that  thedefeDdant'semployeawere 
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nefcUgent  In  notsoundlns  tbe  cattle  alarm 
after  tbey  saw  tbe  unlmal  on,  and  ran- 
ninKalongr.ttae  truck.  The  Hrenerul  charRe 
requeeted  for  defendant  wuald  have  de- 
prived them  of  the  right  to  consider  this 
asiiect  of  tbe  evidence  and  to  reach  this 
conclusion.  It  waa  manlfe^tlv  well  re- 
fused. Beard  v.  Horton,  86  Ala.  'Mi2,  5 
south.  Rep.  207;  Paden  t.  Bellenser,  87 
Ala.  &75»  <i  South.  Kep.  351;  Sublett  v. 
HodRes.  8S  Ala.  491,  7  South.  Rep.  296. 

The  negligence  countpd  on  la  allseed  to 
havecouHisfed  in  tbefullureof  the  enKtneer 
"to  reverse  the  euglnu,  blow  the  whistle, 
or  use  the  proper  diligence  and  means  at 
his  command  to  avoid  the  accident." 
Maniftfstly  this  averment  does  not  predi- 
cate nefcllKeuce  of  any  failure  on  tbe  part 
of  the  engineer  to  sooner  see  the  animal, 
but  solely  of  omissions  of  duty  In  the  hnnd- 
ling  of  his  euglue  after  discovery  of  the  ox. 
Tbe  accident,  in  other  words.  Is  not  laid  as 
a  result  of  a  failure  to  discover  as  soon  ms 
discovery  ought  to  have  been  mude,  hut 
In  a  failure  to  act  after  discovery,  whether 
timely  made  or  not.  Upon  this  state  of 
averment  no  recovery  could  be  had  on  ac- 
count of  thn  engineer's  failure  to  seethe 
aninial  before  the  tiinelt  appears  from  the 
testimony  he  did  see  It.  The  pleader,  hav- 
ing undertaken  to  specif.v  the  particular 
acts  of  negligence  upon  wlilch  he  proposed 
to  rest  defendant's  liability, could  not  rely 
on  or  bring  to  his  aid  other  acts  or  omis- 
sions not  so  specified.  Ballroad  Vo.  v. 
Thomas,  88  Ala.  843,  &  South.  Rep.  SU2. 

The  second  charge  requested  by  the  de- 
fendant was  a  Bouud  exposition  of  this 
doctrine  as  applied  to  the  case.  It  did  not 
assume  any  tact  to  bu  proved  with  re- 
spect to  the  time  of  the  discovt-ry  of  the 
animal  by  the  engineer,  but  left  that  mat- 
ter to  the  Jnry.  The  time  of  discovery 
was  hypothesized  as  such  "as  was  shown 
by  the  evidence."  It  was  not  based  upon 
a  part  of  the  evidence  to  the  exclusion  of 
other  parts  bearing  on  the  point,  but  all 
the  evidence  Is  necessarily  referred  to  the 
Jury  when  the  fact  to  be  ascertained  is 
made  determinable  as  the  same  Is  shown 
by  tbe  testimony.  There  was  evidence  as 
to  the  time  at  which  the  ox  was  seen. 
The  charge  was  therefore  not  abstract. 
We  cannot  com-elve  that  an  instruction 
like  tills,  denying  a  right  ol  recovery  for 
negligence  not  nlleged  in  the  complaint, 
could  have  misled  the  Jury  as  to  defend- 
ant's liability  for  negligence  which  is  al- 
leged and  specified.  Th'»  charge  was  free 
from  infirmity  of  any  kind,  we  think,  and 
should  have  been  given. 

The  hill  of  exceptions  does  not  show 
that  the  charges  requested  by  defendant 
were  In  writing;  but  following  the  bill  of 
exceptions  are  cupiee  of  said  charges,  with 
copies  of  the  preniding  Judge's  refusal  to 
give  them  written  across  their  faces,  and 
n  certlQcate  hy  the  clerk  of  their  filing  In 
his  office.  This  is  sufficient  to  present 
them  for  our  consideration,  and  obviates 
the  difficulty  arlKlngfrum  the  failure  of  the 
bill  of  excfptions  to  affirm  they  were  in 
writing.  Riink  v.  Fry,  69  Ala.  3-18.  For 
the  error  committed  In  refusinij;  the  Becond 
charge  requt'Kted  by  defendant,  the  Judg- 
ment of  the  circuit  court  la  reversed  and 
tbe  cause  remanded. 


HcTCHBSON  et  al,  V.  Powell, 
(Suvreme  Court  of  Alabama.   April  6,  1891.) 
Waives  op  ExEMPrioifB— Presumptioss  is  Pavob 

or  JCDOMENT—HARHLBSfl  IrKGOCLARITT. 

1.  Code  Ala.  S  ^68,  declares  that  exemptions 
as  to  personalty  may  be  waive<i  by  s  provision  to 
Uiat  effect  in  any  bond,  note,  etc.,  executed  "by 
tbe  party  making  tbe  same. "  Held,  that  where 
Judgment  with  wairer  as  to  personalty  bas  been 
entered  on  a  firm  note  waiving  all  exemptions, 
and  the  record  on  appoal  fails  to  show  bow  the 
note  was  executed,  it  will  be  presumed  that  ft 
was  exccutei  so  as  to  extend  the  waiver  to  both 
members  of  the  firm. 

3.  Although  Code  Ala.  %  S571,  provides  that 
when  a  suit  is  commenced  by  attachment  the 
fact  that  plainUff  claims  that  defendant  has 
waived  his  statutory  exemptions  must  beindorsed 
on  the  writ,  yet  failure  to  do  so  is  cured  when 
thecomplaint  alleges  such  fact,  and  defendant  has 
appearra  and  answered. 

S.  Although  defendants  filed  pleas  to  the 
writ,  yet  where  tbe  record  tells  to  show  that  they 
were  Instated  upon,  a  Judgment  by  ntt  dtott  f  s 
harmleaa  ixregularity. 

Appeal  from  clrcnlt  court.  Geneva  coun- 
ty ;  J.  M.  Oarmicbakl,  Judge. 

Action  on  a  promissory  note  by  Daniel 
Powell  against  J.  M.  Hutcheson  and  J.  R. 
Wilson,  partners  as  Hntcheson  &  Wilson. 
Code  Ala.  §  2568,  provides  that  waiver  of 
exemptions  as  to  personal  proptTty  "  may 
be  made  by  a  separate  Instrument  In  writ- 
iug,  subscribed  by  the  party  making  the 
same,  or  It  may  be  Included  In  any  bond, 
bill  of  exchange,  promissory  note,  or  other 
written  contract  executed  by  him."  De- 
fendants appeal. 

M.  E.  Milgeo,  for  appellants.  F,  J.  Afi/- 
£vn,  tor  appellee. 

Walkrb,  J.  This  Is  a  suit  on  a  prom- 
issory note,  and  was  commenced  liy  at- 
tachment against  Hutcheson  A  Wilson,  a 
firm  or  partnership  composed  of  J.  M. 
Hutcheson  and  J.  R.  Wilson.  The  writ  of 
attachment  was  levied  on  a  lot  pf  saw -logs 
as  the  property  of  tbe  defendants.  At  tbe 
return-term  oi  the  writ  the  defendants  ap- 
peared, and  to  the  complaint  filed  iilead- 
ed  in  short  by  consent:  (It  Payment:  {'2) 
set-off;  (8)  recoupment;  (4)  want  of  con- 
sideration ;  (5)  failure  ot  consideration. 
The  Judgment,  however,  waa  by  nil tticlt. 
the  entry  reciting:  "Come  the  parties  by 
their  attorneys,  and  defendants  say  nutb- 
log  in  bar  or  preclusion  of  plaintiff's  de- 
mands." No  bin  ol  exceptions  was  re- 
serveil. 

1.  The  complaint  alleges  that  In  the 
note  sued  on  defendants  wnived  all  their 
exemptions  under  the  constitution  and 
laws  of  Alabama.  The  Judgment  directs 
that  execution  Issue  with  waiver  as  to 
personnlty.  It  Is  now  urged  that  the 
clause  in  the  Judgment  relating  to  the 
waiver  of  the  exemptions  could  have  been 
properly  entered  (mly  uguinst  tbe  member 
of  the  defendant  firm  who  signed  the  firm 
name  to  the  note  sued  on.  The  note  Is 
not  set  out  in  the  complaint  or  elsewhere 
lu  tbe  record,  and,  the  evidence  which  was 
before  the  circuit  court  not  having  been 
preserved  by  bill  of  exceptions,  It  does 
not  appear  by  whom  the  note  was  signed, 
or  in  what  manner  tbe  stlpniation  for  the 
waiver  of  exemptions  was  entered  into. 
Tbe  assignment  of  error  under  diacuaBiou 
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lit  made  on  tlie  aBBumptlon  that  one  of 
the  defendants  slg:aed  thpname  of  the  firm 
tn  tlie  note,  and  that  the  clautie  waiving 
UADiptlun  ia  binding  only  on  blin.  The 
JadKDient  uf  the  circuit  coart  cannot  be 
reversed  on  such  mere  aesnniptluu.  For 
aoKbt  that  appears  in  the  record,  the 
ngreemeut  tu  waive  exemptions  a»  tii  per- 
sonal property  niay  hnre  been  executed  by 
b(»th  defendants  in  strict  conformity  to 
the  Btatate.  Section  256S,Codel8S6.  It  Is 
not  necessary,  however,  tor  the  record  to 
abow  this.  The  bnrdeu  Is  on  the  appel- 
lants to  support  their  asslKniuent  of  error 
by  showing  that  the  evidence  before  the 
circuit  court  was  such  as  not  to  authorize 
the  Iniiertiun  in  the  judgment  of  the  clause 
relating  to  tlie  waiver  of  exemptions  as 
tu  both  defendants.  This  they  have  not 
done.  The  Judgment  of  the  circuit  court 
muet  be  presumed  to  be  free  from  error 
until  the  contrary  is  afHrmatlvely  Hhuwn. 
Beadle  v.  Davidson,  75  Ala.  494;  tlusea  v. 
Talbert.  65  Ala.  173;  3  Brick.  Die.  p.  493. 
In  support  of  the  Judgment  we  must  pre- 
sume, in  tlie  absence  of  any  showing  to 
the  contrary,  that  the  note  sued  on  and 
exbibited  before  tiie  trial  court  showed 
thHt  the  defendants  entered  into  the  titlpu- 
latloD  to  waive  exemptions  In  such  man- 
ner as  to  authorize  a  judgment  against 
tliem  with  waiver  as  to  pei*Honalty. 

2.  The  record  does  not  show  that  the 
Indorsement  ot  the  fact  of  a  waiver  of  ex- 
emptions was  made  on  the  writ  uf  attach- 
ment, us  required  by  section  2571  of  the 
Code.  If  theJudKHient  had  been  taken  by 
d^ault  the  absence  of  the  indorsement 
vould  have  rendered  It  erroneous  aa  to 
the  clause  retating  to  the  waiver  of  exemp- 
tions. Fears  v.  Thompson,  82  Ala.  :i94,  2 
South.  Bep.  719.  But  the  claim  of  a 
waiver  ot  exemptions  was  alleged  in  the 
complaint,  as  required  by  se<:tli)n  2570  of 
the  Code,  and  the  defendants  appeared 
and  filed  pleas  to  the  complaint.  That 
having  been  done,  the  objection  on  ac- 
coun  t  of  the  absence  of  the  indorsement  on 
the  writ  was  obviated.  The  purpose  of  i-e- 
qulrinfc  indorsement  to  he  made  on  the 
writ  of  attnchmenC  Is  to  provide  a  mode 
of  presenting  this  special  claim  so  that  de- 
fendant may  have  notice  thereof,  and  an 
opportunity  to  contest  it.  As  In  suits 
commenced  by  attachment  the  complaint 
is  not  required  to  be  tiled  until  the  return- 
term  uf  the  writ,  and  an  judgment  may 
then  be  entered  without  other  notice  to 
chedetendaut  than  xha  tot  the  levy  of  the  at- 
tachment, unleRH  some  special  mode  of  giv- 
ing notice  of  the  claim  of  a  waiver  of  ex- 
emptions was  provided,  a  re<*ltH]  of  such 
waiver  in  the  Judgment  entry  might  be 
withont  the  defendant  having  had  notice 
In  any  manner  that  the  claim  ot  such 
waiver  was  made.  The  Indorsement  on 
the  writ  gives  notice  in  brief  form  of  this 
special  claim,  ns  the  Htatements  of  the 
amount  ot  the  Indebtedness  in  the  affidii- 
vit  and  writ  give  notice  of  the  plaintiff's 
claim  in  that  regard.  The  levy  aud  the 
statement  thereof  in  writing  or  by  pub- 
lication tn  the  defendant  constitute  the 
statutory  notice  of  tiie  contcntH  of  the 
paper  required  to  befilt'd  prior  to  the  levy. 
The  complaint,  however,  which  may  not 
be  filed  until  the  return-term  of  the  writ,  la 


a  more  formal  statement  of  the  plaintiff's 
demand,  both  as  to  the  debt  aud  as  to  the 
claim  of  a  waiver  of  exemptions.  If  the 
defendantappears  and  files  pleas,  he  there- 
by admits  notice  of  a  legal  presentation 
of  plaintltTs  claim,  so  far  as  It  Is  set  forth 
in  the  complaint.  In  answering  the  com- 
plaint the  defendant  has  full  opportunity 
to  controvert  the  averment  as  to  a 
waiver  of  exemptions.  He  can  no  longer 
complain  of  the  absence  of  the  skeleton 
showing  on  the  writ,  for  the  Indorsement 
on  the  writ  la  merely  to  give  notice  uf  tlie 
claim  of  a  waiver  of  exemptions,  and  the 
complaint  which  he  answers  more  fully 
and  formally  sets  out  that  claim.  When 
the  averment  ot  waiver  la  made  In  the 
complaint,  as  requli-ed  by  section  2570  ot 
the  Code,  this  is  Butliciettt,  so  far  as  plead- 
ing Is  concerned,  tn  support  a  declaration 
ot  such  waiver  lo  the  Judgment  in  cases 
where  the  defendant  has  appeared  aud 
filed  pleas,  whether  the  suit  be  brought  by 
attachment  or  by  eummoue  and  complaint. 
This  conclusion  is  supported  by  the  pro- 
vision ot  section  2990  of  the  Code,  that  if 
the  defendant  tn  a  suit  commenced  by 
attachmeni  appears  and  pleads,  the  cause 
proceeds  aa  In  suits  commenced  by  sum- 
mons and  complaint. 

3.  The  other  objections  stated  to  the 
Judgment  are  without  force.  The  vari- 
ance between  the  writ  of  attachment  and 
the  complaint  In  the  mode  of  stating  the 
amount  claimed,  even  It  material,  would 
not  avail  now,  as  no  objection  on  this 

? round  was  made  in  the  trial  court, 
ears  v.  Thompson,  H2  Ala.  294,  2  South. 
Bep.  719:  McAbee  v.  Parker.  7H  Ala.  573. 
The  Judgment  was  by  nil  Ulclt.  though  the 
record  hIiowh  that  thedefendant  duly  tiled 
pleaa.  There  being  nothing  in  the  record 
to  show  timt  the  pleas  were  Infllsted  on, 
the  presumption  will  be  indulged  here 
that  they  were  abandoned  or  waived. 
Even  it  they  were  not  abandoned  or 
waived,  as  they  were  affirmative  pleas, 
and  the  record  shows  that  they  were  not 
sustsined,  the  entry  of  judgment,  as  If  no 
pleas  were  on  file,  was  at  most  an  irrogu- 
larlty  from  which  no  Injury  rewulted. 
Dougherty  V.  Colquitt,  2  Ala.  3^7 :  McCoI- 
lom  V.  flogan,  1  Ala.  515;  Home  Protec- 
tion V.  Caldwell,  85  Ala.  607,  5  South.  Bep. 
338.  Affirmed. 


Gibson  eft  al.  v.  State. 
(Supreme  Court  of  Alabama.    April  6,  1881.) 
Homicide — Evidence — Insthuotioxs. 

1.  Wlien  part  of  a  couversatioD  or  part  of  a 
traosactioa  is  put  in  evidence,  the  opposiogparly 
may  rigbttully  call  for  the  whole  conversation  or 
transactiou,  thoug^h  the  evidence  was  in  the  first 
place  Illegal. 

2.  There  being  conflictinn  evidence  as  to  who 
was  the  aggressor,  ,  one  of  the  defendants,  or 
deceased,  a  charge  which  assumes  that  det-cased 
made  the  assault,  and  justlUes  the  blow  of  the 
other  defendant,  G.  's  bruther,  on  t&e  ground  that 
G.  neither  provoked  nor  brought  on  the  difficulty, 
is  properly  refused. 

3.  An  instructloD  that  If  the  whole  testimony 
admits  of  two  reasonable  constructions,  one  con- 
sistent with  guilt  and  the  other  with  innocence, 
the  Jury  should  adopt  the  construction  favoring 
innoceave,  la  properly  refused,  as  oalonlated  to 
confuse  and  mislead. 

^  A  req,neBted  instruction  that  it  la  not  uu- 
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lawful  to  talk  to  another,  or  to  warn  another,  In 
a  Quiet,  peaceable  mumer,  not  to  tree  pass  on  hie 
premises,  and  Oiat  if  the  inry  And  that  the  thing 
defeadant  did  In  the  first  instance  wu  to  spei^ 
to  deceased  in  a  peaceable,  oniet  manner,  to 
warn  him  not  to  trespass  on  his  promisee,  then 
defendant  was  not  the  afrgreasor,  la  imperfect  as 
not  entirely  freeing  defendant  from  seoondury 
foolt  in  bringing  on  the  difficulty. 

6.  It  is  error  to  refuse  an  instruction  that  If 
the  Jury  belicTe  from  the  evideace  that  neither 
of  detendanta  brought  on,  provoked,  or  enooor- 
aged  the  difficulty,  but  were  talking  with  de- 
ceased in  a  quiet,  orderly,  and  peaceable  manner, 
and  that  deoeaaed  threatened  to  shoot  defendant 
B.,  and  at  tLe  same  Ume  placed  his  hand  In  his 
pocket  in  such  a  manner  as  to  indicate  to  a  rea- 
sonable mind  that  his  purpose  was  to  draw  a 
weapon  and  shoot  and  drew  it  in  a  threatening 
manner,  and  said  he  wonld  cut  his  throat,  and 
Jumped  ai  B.,  and  cut  and  disabled  his  left  arm, 
and  was  putting  himself  in  a  position  to  strike 
again,  and  at  the  moment  there  was  no  reason- 
able mode  of  escape,  without  increasing  defend- 
ant's peril,  then  defendant  was  anthorized  to  an- 
ticipate deceased  and  shoot  first,  haring  the  right 
to  aot  upon  the  reasonable  appearance  of  things. 

Appeal  from  circuit  court,  Creiuhaw 
county;  John  P.  Udbbakd,  Judge. 

The  defendants  In  this  case,  Ben  ond 
Sam  Gibson,  brotheau,  werejuintly  Indict- 
ed and  tried  for  themnrder  of  JohnSmltb, 
l)T  sbontiDK  bim  with  a  pistol,  or  by  cut- 
tins  bim  with  a  knife.  On  tbe  first  trial 
each  of  tbe  defeudantH  was  convicted  of 
murder  in  the  second  degree,  and  sen- 
tenced to  tbe  penitentiary  for  tbe  term  of 
SO  years;  but  the  Judgment  was  reversed 
by  this  court,  and  tbe  cause  remanded,  as 
shown  by  tbe  report  of  the  case.  Olbson 
V.  State,  89  Ala.  121-180,  8  Bootb.  Rep.  98. 
On  the  second  trial,  as  tbe  record  now 
Hhows,  Ben  Gibson  was  nftain  convicted 
of  murder  In  the  second  degree,  and  sen- 
tenced to  the  penitentiary  for  12  years; 
while  Sam  Gibson  was  convicted  of  man- 
slaughter In  theflrst  degree,  and  sentenced 
to  tbe  penitentiary  for  the  term  of  three 
years.  Tbe  dltllcalty  between  tbe  parties 
occurred  on  Sunday  afternoon,  May  19. 
1889,  near  a  country  school-bouse,  where 
Ringing  exercises  were  usually  beld  at  that 
time.  The  defendants  arrived  there  10  or 
15  minutes  before  tbe  deceaoed  came  up; 
and  when  the  deceased  came  up,  and,  after 
staying  In  the  bousea  few  minutes,  started 
towards  a  spring  or  well,  which  was  100 
yards  or  mure  from  tbe  bouse,  they  fol- 
lowed him.  The  deceased  wns  followed 
by  Green  Underwood,  who  was  a  couRin 
of  defendants, and  who  wasatooexamined 
as  a  witness  for  the  defense;  and  the  de- 
fendants were  accompanied  by  Ben  Will- 
iamson, who  was  their  brother-in-law. 
When  the  parties  came  near  each  other, 
Ben  Gibson  asked  Underwood  If  that  was 
John  Smith,  to  which  Smith  replied  that 
it  was;  and  an  altercation  then  ensued 
between  tliem,  growing  nut  of  a  charge 
by  the  former  that  Smith  had  gone  into 
the  field  of  his  father.  Joe  Gibson,  and 
bad  cursed  and  abuHed  bim,  which  charge 
was  denied  by  Smith.  The  evidence  for 
tbe  state  was  to  the  effect  that,  when 
Smith  denied  the  charge,  some  other 
words  passed  between  bim  and  Ben  Gib- 
son, when  GibRon  struck  at  him.  and 
knocked  his  hat  off;  that  Smith  picked  up 
his  hat,  and.  backing  off,  put  his  band  on 


bis  pocket;  that  Gibson  advanced  on  bim, 
and  struck  bim  again  as  he  drewfals  knife; 
that  Smith  struck  at  Ben  Gibson  with  bla 
knife,  and  cut  him  hi  the  left  arm,  where- 
upon Sam  Gibson  rushed  up,  and  cat 
Smith  in  the  left  arm  and  side;  and  that 
as  Smith  turned  around,  and  was  look- 
ing at  tbe  wound,  Ben  Gibson,  who  was 
standing  on  his  right, and  wbo  haddrnwn 
bis  pistol,  fired  tbe  fatal  sbot,  stilklng  him 
in  tbe  neck.  Each  of  the  defendants  testi- 
fied in  their  behalf,  and  each  denied  that 
he  had  songbt  or  encouraged  the  dlfflcnl- 
ty  with  Smith,  or  bad  gone  to  the  school- 
bouse  for  the  purpose  of  attacking  him. 
They  eald  that  they  had  been  advised  by 
the  county  solicitor,  to  whom  they  applied 
for  advice,  that  they  could  aot  prosecute 
Smith  for  his  abuse  of  their  father,  but 
could  warn  hira  not  to  come  on  the  prem- 
ises again,  and  that  they  must  give  thla 
notice  or  warning  In  the  presence  of  wi^ 
nesses;  and  they  said  that,  when  Ben  Gib- 
son first  accosted  Smith,  be  only  warned 
him,  In  a  peaceable  and  quiet  manner, 
that  be  must  not  come  on  their  father's 
premises  again,  and  that  Smith  responded 
with  angry  and  threatening  words.  Their 
testimony  wan  corroborated  by  the  coun- 
ty solicitor  aa  to  the  advice  which  be  had 
given  them;  and  tbe  other  witnesses  in- 
troduced by  them,  while  giving  different 
versions  of  tbe  words  used  and  the  acts  of 
the  several  parties  at  the  time  of  the  diffi- 
culty, each  stated  the  particulars  more 
favorably  to  them  than  the  witnesses  for 
the  prosecution.  Tbe  charges  asked  and 
refused,  and  which  are  notlciKl  particu- 
larly In  the  opinion  of  this  court..do  not 
require  a  statement  of  the  evidence  In  de- 
tail. 

The  following  chaises  were  asked  and 
refused,  exceptions  being  duly  reserved  by 
the  defendauts  to  their  refusal:  (1)  "It 
the  Jury  believe  from  the  evidence  that 
Sam  Gibson  had  no  knowledge  or  Infor- 
mation whatever  that  Ben  Gibson  had  a 
pistol  before  the  difilculty  commenced,  or 
thatBen  orhlmself  expected  tomeetSmltb 
at  the  school-house  on  this  uccaiilon;  and 
that  nothing  was  said  between  them,  or 
with  any  one  else,  about  making  an  at- 
tack on  Smith  by  Ben  Gibson,  or  by  any 
one  else:  or  that  there  was  any  agree- 
ment, either  expressed  or  Implied,  that 
Ben  or  Sain  Gibson  would  make  any  at- 
tack  nn  John  Smith  on  th«  day  or  at  tho 
place  of  the  killing,  or  at  any  other  time 
and  place;  and  that  Sam  Gibson,  without 
any  knowledge  or  Information  whatever, 
of  any  kind  or  character,  cut  John  Smith 
after  he  had  cut  his  brother  Ben,  and  while 
he  (Sam)  saw  no  weapon  or  other  means 
of  defense  in  the  possession  of  Ben,  and 
had  no  knowledge  or  information  that 
Ben  had  any  pistol  or  other  means  of  de- 
fense; and  that  Sam  Gibson  cut  John 
Smith  under  the  reasonable  and  honest 
belief  that  It  was  neceuKary  for  him  tu 
strike  to  keep  Smith  from  killing  his 
brother  Ben;  and  that  the  circumstances 
were  such  as  to  create  in  the  mind  of  a 
reasonable  mnu  [a  belief  that]  such  ne- 
cPHSlty  existed;  and  he  desisted  as  soon 
as  heHtruck;  and  thatSam  Gibson  neither 
provoked  nor  brought  on  tbe  difficulty, 
nor  encouraged  or  aided  In  the  same,  or 
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was  ready  to  lend  aid*  If  neceasary, — thea 
they  hIiouIc]  find  Sam  Gibson  uot  fcatlty, 
provided  they  believe  from  the  evidence 
rhftt  the  sBsault  made  by  Smith  un  Ben 
GUiBon  vvaa  felnnloDB  and  violent,  and 
there  was  no  reasonable  mode  of  defense 
fur  Ben  without  Increasing hia  danger,  and 
that  Ben  wafl  nut  lo  fault  In  provoking 
orbrlnKlngon  the difflctilty."  {2)  "Ittbe 
jnry  are  reasonably  aalisflefl  from  the  evi- 
dence that  neither  Ben  nur  Ham  Otbsun 
knew  anything  at  all  about  John  Smith's 
coming  to  the  school-house  on  the  day  of 
the  killing,  nor  had  any  Information  that 
he  would  be  there,  but  only  stopped  on 
being  invited,  not  lEnowlng  or  expecting 
Smith  tu  be  there,  and  that  they  In  no 
way  armed  themaelves  for  the  purpose  of 
uHlug  the  arms  on  Smith  whenever  they 
flhnuld  meet  hlni;  and  that  when  Ben  Gib- 
son saw  Smith,  on  his  and  Sam  Gibson's 
way  to  Sam's  house,  or  to  Williamson's 
house,  after  Ben's  broad>axeand  blacking- 
line,  he  approached  him  in  a  qoiet  and 
peaceable  manner,  and.  In  a  quiet  and 
peaceable  manner,  started  to  warn  him 
to  keep  off  bis  and  his  father's  place,  as  he 
bad  been  advised  by  the  county  solicitor 
lie  had  a  right  to  do;  and  that  before  he 
gave  him  the  warning,  and  very  soon 
after  the  first  words  were  spoken,  Smith 
became  enragetl.  and  acted  so  that  Gibson 
did  not  give  him  the  warning  before  the 
shooting  oecorred;  and  that  If  they  far- 
ther believe  from  the  evidence  that  Ben 
Gibson  did  not  slap  off  Smith's  hat. nor  in 
any  manner  provoke  or  encourage  the 
difficulty,  but  that  Smith  viulently  and 
feloniously  assaulted  Ben  Gibson,  in  such 
a  manner  as  to  create  In  the  mind  of  a  rea- 
BunablB  man  the  reasonable  belief  that  bis 
life  was  to  Imminent  peril,  or  that  he  was 
In  danger  of  great  bodily  harm,^ther  real 
or  apparent;  and  that  such  was  the  Im- 
pression upon  Ben  Gibson's  mind;  and 
that  Smith  so  rloleutly  attacker]  him, cut- 
ting and  disabling  his  arm. so  that  retreat 
by  Ben  Gibson  was  greatiy  perilous,  and 
would  havelncreased  his  danger  and  peril: 
and  that  Ben  Gibson  fired  the  fatal  shot 
under  this  reasonable  belief  of  imminent 
peril,  and  did  not  fire  it  with  maltce,  or  for 
or  with  any  other  purpose  or  Intent  than 
tu  save  his  life,  or  to  save  himself  from 
great  bodily  barm,— then  the  Jury  must 
find  him  nut  guilty."  (8)  "If,  aftercnre- 
tully  and  cautiously  considering  all  the 
teHtiniony  in  the  case,  there  are.  In  their 
ludgment,  two  constrnetlons  of  tlie  whole 
teiitlmfmy,  each  of  which  Is  reasonable  In 
itneir,  one  of  which  shows  or  Is  consistent 
with  the  guilt  of  Ihe  defendants,  and  the 
other  shows  or  Is  cunnistent  with  their  In- 
nocence, then  it  is  the  duty  of  the  Jury,  in 
their  deliberations,  to  adopt  that  con- 
struction of  the  wliole  testimony  which 
favors  their  ianocenre."  (4)  **If  the  Jury 
believe  from  the  evidence  that,  before  the 
difficulty,  Ben  Gibson  approached  the  de- 
ceased, and  was  talking  tu  him  in  a  pea'je- 
able  and  quiet  mannor,  and  in  no  manner 
sought  any  dltticulty;  and  that  the  de- 
censed  replied  in  an  insulting  aud  threat- 
«ilng  manner.and, putting  his  hand  In  his 
hip  pocket,  saying  he  would  shoot  his 
bead  off,  and  pulling  out  and  drawing  his 
knife,  and  In  a  threatening  attitude  said 


that  he  would  cnt  Ben  Gibson's  throat, 
and  did  at  once  leap  at  him,  and  cut  and 
disable  his  arm;  and  that  Ben  Gibson 
neither  sought,  provoked,  nor  encouraged 
the  dithculty ;  aud  that  the  attack  on  him 
was  so  sudden  and  violent  that  there  was 
no  reasonable  U)4>de  of  escape,  without  in- 
creasing his  peril:  and  that  Ben  Gibson 
honestly  believing  thathlsllfewasln  Immi- 
nent peril, orthathewaslndangerof  great 
bodUy  harm  ;  and  the  circumstances  were 
such  as  to  create  in  the  mind  of  a  reason- 
able man  a  reasonable  belief  of  Imminent 
peril  tu  life,  or  of  great  bodily  harm ;  and 
that  be  fired  thefatal  shot  under  this  hon- 
estand  reastmable  belief  ot  Imminent  peril, 
— then  they  may  find  said  Ben  Gibson  not 
guilty."  (5)  "If  the  Jury  believe  from  the 
evidence  that  nelttier  of  tlie  defendants 
brought  on,  provoked,  or  encouraged  the 
difiiculty,  but  was  talking  with  the  de- 
ceased In  a  quiet,  orderly,  and  peaceai)le 
manner;  and  thatthedeceased  threatened 
to  shootsald  Ben  Gibson, and  at  the  same 
tim«  placed  his  hand  In  his  hip  pocket,  in 
such  a  manner  as  to  indicate  tu  a  reason- 
able mind  that  his  purpuse  was  tu  drawa 
weapon  and  shout,  and  drew  it  In  a  threat- 
ening manner,  and  said  lie  would  cut  his 
throat,  and  Jumped  at  Ben  Gibson,  aud 
cut  and  disabled  bis  leftarm,  and  was  put- 
ting himself  in  a  position  to  strike  again  ; 
and  at  the  moment  there  was  no  reason- 
able mode  ot  escape,  without  Increasing 
the  defendant's  peril, — then  the  defendant 
was  authorized  to  anticipate  the  deceased, 
and  shoot  first,  having  the  right  to  act 
upon  the  reaaonablenppearance  of  things. " 
(6)  "It  is  not  unlawful  to  talk  to  another. 
In  a  quiet  and  peaceable  manner,  neither 
Is  it  unlawful  fur  one  man  to  warn  an- 
other, in  a  quiet  and  peaceable  manner,  not 
to  trespass  on  his  premls(» ;  and  if  the  jury 
find  fruni  the  evidence  that  the  thing  Ben 
Gibson  did  in  the  first  Instance  was  tu 
speak  to  Smith  in  a  peaceable  and  quiet 
manner,  to  warn  Smith  nottu  trespass  on 
his  premises,  then  Ben  Gibson  was  not  the 
aggressor  or  the  provoker  of  the  diffi- 
culty." (7)  "If  the  facta  and  clrcnmstan- 
ces  in  evidence  admit  ot  two  reasonable 
constructions,  one  favoring  innocence  and 
the  other  favorlnu  guilt,  it  Is  the  duty  of 
the  Jury  to  give  the  construction  which  fa- 
vors innocence  rather  than  that  in  favor 
of  guilt. " 

W.  L.Parka  and  Watts  A  Soo.tor  appel- 
lants.   Wmiam  L.  Martin,  for  the  State. 

Stone,  G.  J.  Joe  Gibson,  father  of  the 
(iefendants,  was  examined  as  a  witness  for 
them.  He  testified  that  about  a  week  be- 
fore the  homicide  some  altercation  and 
angry  words  took  place  between  him  and 
Smith,  the  deceaseil.  This  altercation  oc- 
curred in  wltnecs'  field,  and  he  testified 
that,  on  the  occasion  referred  to.  Smith 
cnrsed  him.  The  bill  of  exceptions.  In  con- 
npctlon  with  whatisstated abnve,contains 
this  language:  "The  defense  did  not  enter 
Into  all  the  particulars  of  what  occurred 
at  the  field,  but  put  In  evidence  a  portion 
of  It.  Th3  state's  connsel.  ou  croas-exfimi- 
nation,  proposed  to  go  Into  the  partic- 
ulars of  what  occurred  in  the  field.  To 
this  the  defendants  objected.  The  court 
overruled  the  objection,  permitted  the 
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state  to  prove  the  particularH,  and  the  de- 
fentlantH  excepted.  There  are  two  rea- 
sons why  there  is  nothing;  in  thiH  objec- 
tion: First.  If  illegal  evidence  be  allowed 
to  sfotothe  Jury, it  fs  not  error  to  pprmitlt 
to  berebutted  wlthfllegalevidence.  Flnd- 
lay  y.  Priiltt.  9  Port.  (Ala.)  195;  1  Brick. 
Dij*.  p.889,  g  1226.  Secrwc/.  When  partof  a 
conreraatlon  or  part  ol  a  tranBactlon  IB 
put  In  evidence,  the  opposing  party  may 
rightfully  chII  for  the  whole  conversatloD 
or  transaction.    Id.  §  1217. 

There  wan  testimony  before  the  Jury 
that  Ben  Gibson  was  the  aggressor,  by 
UHlng  the  first  provoking  remark,  and  by 
striking  thelirst  blow.  On  thentherhand. 
there  was  testimony  which  conflicted  with 
this.  It  was  for  the  Jury  tn  determine 
which  line  of  the  tewtimony  they  would  be- 
lieve, and  the  court,  no  matter  what  was 
tlie  disparity  In  the  number,  or  even  In  the 
manner,  of  opposing  witnesses,  wna  in  no 
sense  charged  with  the  duty  of  deciding 
this  controverted  issue  of  fact.  It  was  a 
question  of  fact  for  the  Jury,  not  of  law 
lor  the  court.  We  have  made  this  state- 
ment, not  because  there  is  anything  in  the 
record  wlilcb  tends  to  show  this  cardinal 
rule  wa?  violated  in  this  case,  lor  we  do 
not  affirm  there  was  anything  which 
would  authorize  such  criticism. 

Several  charges  asked  by  defendants 
were  refused,  and  ezcepUons  to  the  rul- 
ings were  severally  reserved.  Charge  No. 
1  was  rightly  refased,  for  two  reasons: 
First.  It  seeks  to  justify  Sam  Gibson's 
blow,  tn  defense  of  his  brother,  on  the 
ground,  In  part,  that  be  (Sam)  "neither 
provoked  nor  brought  on  the  flifflculty," 
nnd  ignores  all  inquiry  as  to  whether  Ben 
Gibson  was  the  aggressor.  Sam  could 
not  strike  to  relieve  his  brother  of  peril, 
onlesB  that  brother  was  free  from  fault  In 
bringing  on  the  difficulty  which  placed  him 
In  peril.  KIrby  v.  State,  89  Ala.  63. 8  South. 
Rep.  110;  Waller  v.  State,  89  Ala.  79,  8 
South.  Rep.  153.  Second.  The  charge  as- 
sanies  as  fact  that  the  assault  was  made 
by  John  Smith  on  Ben  Gibson,  whereas 
there  WEB  much  testimony  tendlngto  show 
that  Ben  Gibson  was  the  assailant,  and 
that  Smith  fought  in  defense. 

Charges  3  and  7  arecalculated  toconfuse 
and  mislead,  and  were  rightly  refused. 
Smith  v.  State.  88  Ala.  23.  7  South.  Kep. 
103.  Charge4  Issomewhat  argumentative 
and  confusmg.  Lang  v.  State.  84  Ala.  1, 
4  South.  Rep.  198.  Charge  6  Is  Bumewhat 
Imperfect.  In  that  It  does  not  entirely  free 
Gibscm  from  secondary  fault  in  bringing 
on  the  difficulty.  Charges  2  and  5  are  sev- 
erally free  from  error,  and  the  trial  court 
erred  in  not  giving  them.  Cleveland  v. 
State.  86  Ala.  2.  5  South.  Rep.  42<i;  De 
Arman  v.  State,  71  Ala.  351;  Mltcliell  v. 
State,  GO  Ala.  26.  Reversed  and  remanded. 


STEEI-B  t.  Hakna. 
(Supreme  Court  of  Alabama.   Dec  17, 1890.) 
Rbdbmption  ov  hkma  Sold  on  Exbcutiok— Er- 

FBCT  or  TeNDEE— lUPROVBHBNTB. 

1.  Under  Code  Ala.  %  1881,  providiog  that  a 
debtor  redeemitig  landb  sold  under  execution,  on 
payment  or  tender  of  all  lawful  cbarges,  together 
with  accrued  Interest  at  the  rate  of  in  per  centum 
per  ananm,  shall  be  reinvested  with  the  title,  a 


Judgment  crwditor  who  has  lofoBed  aach  tender 
cannot  aftwwards  recovw  interest  for  a  longer 

period. 

2.  Code  Ala.  I  X8S9,  provldeB  that  the  re- 
deeming debtor  moat  pay  the  party  in  possession 
the  value  of  all  permanent  improromenta,  and 
that,  in  case  of  disagreement  as  to  the  amount, 
each  must  appoint  a  referee.  Section  1890  pro- 
vides that,  if  tbe  person  in  possession  refuses  to 
make  such  appointment,  he  shall  forfeit  his  claim 
to  SQoh  compcQsation.  Held,  that  where  the 
debtw  appointed  a  referee  to  ascertain  the  dis- 
poted  valne  of  the  improvements,  and  the  party 
In  poRaesslon  refused  to  do  eo,  toe  latter  is  not 
enutled  to  tbe  value  thereof. 

Appeal  from  chancery  coort,  De  Kalb 
county;  Thomas  Cobbs,  Chancellor. 

The  bill  In  this  case  was  filed  by  Frank 
Steele  against  A.  B.  Hanna  to  redeem  a 
tract  of  land  sold  under  execution  against 
tbe  complainant,  and  bought  by  the  de- 
fendant. Tbe  sale  was  made  on  the  lat 
of  December,  18S4,  the  amount  of  tbe  par- 
chaser's  bid  being  « 185.20.  The  blU  alleged 
that  **oD  or  about  the  12th  day  of  No- 
vember. 1S85,  complainant  offered  to  re- 
deem said  land  by  paying  to  aald  Hanna 
an  amount  eqnal  to  tbe  enms  paid  by  him 
tu  the  sheriff,  with  ten  per  cent,  per  an- 
num thereon,  and  all  lawful  charges;** 
that  the  defendant  refused  to  accept  the 
money,  and  claimed  f86  as  compensation 
for  Improvements  erected  on  the  land,  bat 
refused  to  appoint  a  referee  to  ascertain 
the  value  of  such  improvements;  tliat  the 
complainant  then  tendered  9200  as  the  full 
amount  due,  and  tbe  defendant  refused  to 
accept  it.  On  a  hearing  on  pleadings  and 
proof,  the  chancellor  rendered  a  decree  for 
the  complainant,  and  his  decree  was 
affirmed  by  this  coart  on  appeal.  Hanna 
V.Steele.  84  Ala.  305,  4  South.  Rep.  271. 
Afterwards,  on  a  statement  of  the  ac- 
counts by  tbe  register,  he  charged  the 
complainant  with  10  per  cent,  per  an- 
num on  the  purchnse  money  up  to  the 
date  of  his  report,  in  November,  1888,  aud 
allowed  the  respondent  $40  as  the  valne 
of  his  Improvements,  making  the  redemp- 
tion nioney  to  be  paid  by  complainant 
$:£30.  The  chancellor  overruled  some  uf 
the  complainant's  exceptions  to  the  re- 
port, but  made  some  corrections  in  It; 
and,  without  ordering  a  re-reference,  he 
ascertained  and  decreed  that  tl'.e  amount 
to  be  paid  as  redemption  money  was 
$202.25,  which  Included  10  per  cent,  per  an- 
num on  the  purchase  money  up  to  the 
date  of  his  decree;  and  he  divided  the 
costs  equally  between  the  parties.  Com- 
plainant appeals. 

J.  .4.  lV/jMeii,for  appellant.  L.A.Dobbs, 
for  appellee. 

Coi.RMAN,  J.  The  appeal  Is  taken  from 
the  decree  of  the  court  overruling  certain 
exceptions  to  the  report  of  the  register, 
and  from  the  final  decree  rendered.  On  a 
former  appeal  of  this  case  this  court  de- 
clared: "The  necessary  facts  were  dis- 
tinctly alleged  in  the  bill,"  and  "  the  evi- 
dence establishes  a  sufficient  tender."  84 
Ala.  305.  4  South.  Rep.  271.  Whenever  a 
party  authorized  to  redeem  land  makes  a 
sufficient  tender  of  tbe  purchase  money, 
with  10  per  centum  per  annum,  and  all  oth- 
er Inwfulchargee, such  tender  has  the  effect 
to  reinvest  hfm  with  the  title.  Code,  S 
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1^1.  Ten  per  centum  per  annum  onKhtnot 
to  be  allowed  wliere  there  ia  a  Rufflclent 
lefral  tender.  By  sectlun  1889  it  1h  pro- 
vlOed  that  any  persun  offering  to  redeem 
muHt  pay  to  thepersou  in  possessloQ  the 
value  of  all  permanent  Improvements 
made  by  blm  after  he  acquired  title.  If 
the  parties  cannot  affree  upon  the  value 
of  tbe  ImproTementB,  each  muHt  appoint 
a  referee  to  aeeertaln  the  -value  thereof. 
Hection  1890  provides  that,  **!f  the  person 
offerinfp  to  redeem  declines  to  nominate  a 
referee,  he  must  pay  the  value  put  upon 
the  Improvements  by  the  pereon  in  pos- 
•esslon.  It  the  latter  refuses  ro  moke  such 
appointment  be  forfeits  his  claim  to  com- 
PHisation  for  inch  Improvements."  The 
disagreement  as  to  the  value  of  the  Im- 
provement, the  nomination  of  the  referee 
by  the  complainant,  and  the  refusal  of  the 
defendant  to  make  such  appointment,  are 
distinctly  alleged  in  the  bill,  and  fairly 
proved  by  tbe  witness  Steele,  and  we  And 
no  conflicting  testimony  on  this  point. 
The  raster  calculated  the  10  per  ceiitanr 
to  the  day  of  the  execution  of  the  refer- 
ence, and  this  allowance  was  ratified  and 
confirmed  by  the  court.  In  the  decree  of 
confirmation  the  conrt  also  allowed  the 
defendant  pay  for  tbe  Improvements, 
which,  according  to  the  evidence  offered 
in  the  cause,  and  also  before  the  register, 
had  been  forfeited  under  section  1890  of 
the  Code.  Hnch  a  construction  and  appli- 
cation of  rules  89  and  B3  of  chancery  priic- 
tlee  as  would  deprive  tbe  complainant  of 
the  benefit  of  the  answer  uf  Steele,  made 
to  direct  Interrogatory  No.  8,  reserved 
and  relied  upon  to  sustain  his  exceptions 
to  the  rulings  of  the  register,  would  be 
too  technical  and  rigid.  Ten  per  centum 
per  annum  nn  fl36,  the  amount  of  the 
purchase  money,  from  December  1,  1884, 
to  October  12,  18H5,  making  a  total  of 
i>147.t>2.  Is  tbe  full  amount  to  which  com- 
plainant was  entitled,  and  for  which  the 
decree  should  have  been  rendered.  A  de- 
cree will  be  here  rendered  by  this  court 
for  the  proper  amount,  and  the  costs  uf 
the  appeal  will  be  taxed  against  the  ap- 
pellee. On  payment  by  the  appellant  of 
The  reclemptinu  money  as  hereby  decreed 
(f  147.62)  within  60  days,  with  legal  inter- 
est from  thlsdate.tbe  costs  of  the  suit  will 
he  taxed  against  the  appellee.and  in  default 
of  such  payment  wltbln  the  time  specified 
the  bill  will  be  dlsmlHsed,  and  tbe  costs 
tbe  salt  taxed  against  the  complaniant. 
Beveraed  and  rendered. 


Fbnton  et  a,l.  v.  Diamond. 
iSu-preme  Court     Alabama.   April  7,  1801.) 

Wbonoful  Detbtitioit  of  Land— Damages — 
Claim  of  Exbhptiom. 
A  writ  of  execution,  Issued  on  a  Judgment 
t(x  tbe  recovery  of  land,  and  for  the  ooDectioD 
of  damages  on  account  of  its  wrongful  detention,* 
Is  not  sabject  to  Uie  claim  of  exemptions  of  per- 
sonal property,  onder  Code  Ala.  S  2511,  since  tbe 
same  Is  not  an  "execution,  or  other  process  for 
the  collection  of  debts;"  and,  thisapp^rlng  upon 
its  face,  the  aheriff  has  tbe  right  to  disregard 
sooh  a  claim,  and  sell  tbe  property,  as  if  no  such 
olaiA  had  been  interposed. 


Appeal  from  circuit  court,  Covington 
county;  J.T.Hubbard.  Judge. 

This  was  an  action  by  Reuben  Diamond 
against  the  sheriff  of  CoFington  county 
and  Ills  official  bondsmen,  and  Kouglit  to 
recover  damages  for  the  wrongful  levy  of 
an  execution.  The  only  question  reserved 
tor  decision  In  the  case  Is  whether  the 
plaintiff  can  claim  as  exempt,  and  have 
exempted  to  him,  personal  property  as 
against  an  execution  Issued  on  a  Judg- 
ment in  an  action  of  ejectment,  in  which 
damages  were  recovered  for  the  use  and 
occupation  of  the  land.  Upon  the  evi- 
dence, as  adduced  on  the  trial,  the  court, 
among  other  things,  charged  tbe  Jury  as 
follows:  That  "said  Judgment  and  exe- 
cution was  snch  ajndgmontand  execution 
as  the  plaintiff  In  this  action  had  a  right 
to  claim  as  property  exempt  against  exe- 
cution. "  The  defsndants  duly  excepted  to 
this  charge,  and  also  excepted  to  tbe 
court's  refusing  to  give  the  following 
charge,  as  requested  by  them :  "  That  if  the 
Jury  believe  tbe  evidence,  tfaey  must  find 
for  the  defendants.*  There  were  verdict 
and  Judgment  for  the  plaintiff,  and  the 
defendants  appeal. 

W.  D.  Roberta,  tor  appellants. 

WAI.KEK,  J.  This  Is  a  suit  on  a  sherifTB 
official  bond  to  recover  damages  for  levy- 
ing an  execution  uptm  and  selling  person- 
al property  of  the  plaintiff,  which,  prior 
to  the  sale,  the  plaintiff  had  claimed  as 
exempt.  Tbe  writ  under  which  the  levy 
and  sale  was  made  was  Issued  on  a  Judg- 
ment for  the  recovery  of  the  posseswion  of 
land,  damages  for  the  wrongful  detention 
thereof,  and  the  costs  of  the  suit.  The 
w rit  in  Its  terms  followed  the  Judgment. 
The  portion  of  the  oral  charge  of  the  trial 
court  to  which  exception  was  reserved, 
and  the  refusal  of  the  written  charge  re- 
quested by  the  defendants,  present  the  on- 
ly question  In  the  case.  The  right  to  claim 
property  as  exempt  fn>m  levy  aud  sale  on 
execution  is  of  constitutional  and  statuto- 
ry creation.  Personal  property  may  be 
claimed  in  this  state'*as  exempt  from  levy 
and  sale  under  execution  or  other  process 
for  the  collection  of  debts controcted,  "etc. 
Article  10,  §  1,  Const.  Ala;  Code  1K86,  fi 
2511.  Snch  exemptions  may  notbeclalnied 
against  iiroeens  generally.  A  writ  of  pos- 
seHsIon  for  land,  and  for  tbe  collection  of 
damages  assessed  for  the  wrongful  deten- 
tion thereof,  and  the  costs  of  the  suit,  Is 
not,  OS  to  the  damages  and  costs,  subject 
to  the  claim  of  exemptions  of  personal 
property  alhiwed  by  our  laws,  as  it  Is  not 
process  for  the  collection  of  a  debt  con- 
tracted :  and,  this  appearing  on  the  face  of 
the  writ,  the  sheriff  had  a  right  to  disre- 
gard the  claim  of  exemT>tions,  and  to  sell 
the  property  levied  on  as  If  no  sucli  claim 
had  been  interposed.  Stnckey  v.  McKib- 
bon,  (Ala.)  8  South.  Bep.  »79;  Meredith  v. 
Holmes,  6M  Ala.  190;  Williams  v.  Bowden. 
69  Ala.  433;  Vincent  v.  State,  74  Ala.  274; 
Ex  parte  Barnes,  84  Ala.  540,4  South.  Rep. 
769.  The  circuit  court  erred  in  Its  rulings 
above  referred  to.  Iteveraed  and  le- 
mauded. 


Digitized  by  Google 


176 


SOUTHEBK  BEPOBTEB,  Vol.  9. 


(Ala. 


DnRDBN  et  at.  t.  Whetstonk  et  a/. 
(Supreme  Court  of  Alabama.  April  8, 1891.) 

MOBTOAGBS — SaLB  UITDBE  PoWEB— REDEMPTION— 

RiQHTs  or  Hbirb. 
1.  VThere,  at  a  sale  tmder  a  power  In  a  mort- 
gage, third  persons  purchase  the  land,  and  after- 
wuroB  inform  the  mortgagee  that  they  cannot  pay 
the  porohase  monev,  whereupon  the  mortgagee 
agrees  to  take  the  land  at  their  bid,  bat  tiiere 
was  no  arrangement  whatever  between  him  and 
them  at  the  time  of  the  aale,  the  mortgagee  is 
not  a  pnrohaser  at  bis  own  sale,  and  hence  the 
sale  is  effectual  to  out  off  the  equity  of  redemp- 
tion. 

3.  The  heirs  of  the  mort^^or  cannot  claim 
that  their  equity  remains  the  same  as  if  no  fore- 
closure had  taken  place,  beoanse  no  deed  was  ex- 
ecuted or  possession  taken,  nor  any  part  of  the 
purchase  money  paid. 

Appeal  from  chancery  court,  Autauga 
county;  S.  K.  McSpaddbn,  Cbanceilor. 

J.  M.  Cbllton  and  J.  A.  Holmes^  for  ap- 
pdlants.   Semple  A  Qunter,  for  appellees. 

Clopton,  J.  Tbe  bill  Is  filed  by  appel- 
lants, as  tbe  heirs  of  Ocorge  W  F.  Dur- 
den,  agaiuBt  tbe  administrators  and  heirs 
of  MlUs  Ro^rs,  and  seeks  to  redeem  tbe 
lands  described  from  a  mortgafie  executed 
by  Darden  to  Rof^ers,  January  13,  1873. 
Diirden  died  in  March.  1881.  and  Rogers  in 
July.  1x88.  The  bill  Is  framed  with  a  dou- 
ble aapeet,— tbe  flrat  being  that  there  was 
never  any  foreclosure  ot  tbe  mortgage,  an 
attempted  salennder  the  power  contained 
therein  not  having  been  cousommaterl  or 
carried  into  effect;  and  the  second  that,  If 
there  was  such  sale,  the  mortgagee  be- 
came the  purchaser  at  his  own  aale.  The 
evidence  shows  that  Rogers  sold  the  lands 
under  tbe  power  ot  sale  on  the  Sd  day  of 
December.  1881,  and  that  in  its  execution 
all  the  prerequisites  to  a  sale  under  the 
power  were  complied  with ;  notices  ol  the 
time,  place,  and  terms  of  sale  were  posted 
as  required;  and  tbe  sale  was  made  at  the 
place  and  in  tbe  manner  prescribed  in  the 
mortgages, — a  r^ular  aale.  if  it  was 
made  in  good  faUh.and  carried  Intoeffect, 
it  operated  to  cut  olT complainants* equity 
ot  redemption  as  efle<!tually  as  a  strict 
foreclosure  by  decree  of  a  court  of  equity, 
unless  the  mortgagee  became  tbe  purchas- 
er, end  the  complainants  have  seasonably 
disatUrmed  the  sale,  restoring  the  relation 
ot  mortgagor  and  mortgagee.  Ilarrls  v. 
Miller,  71  Ala.  33.  The  first  question,  then, 
presented  la,  was  Rogers  the  real  purchas- 
er at  hia  own  sale?  The  uncontradicted 
evidence  shows  that  Livingston  bid  oH 
the  lands  at  the  sale  at  the  amount  due 
on  the  mortgage  for  himself  and  Saddler 
by  previous  arrangement  between  them, 
with  wbicli  arrangement  Rogers  had 
nothing  to  do,  except  he  agreed  to  give 
them  reasonable  time  to  make  tbe  pa}'- 
ment.  There  was  no  other  agreement  or 
understanding  with  him  In  relation  to  tbe 
purchase  of  the  lands.  A  few  days  there- 
after Livingston  declined  to  take  an  Inter- 
est In  the  lands,  and  Saddler,  his  co-pur- 
chaser, took  upon  hlmRcIf  the  entire  bid.  A 
abort  time atterwardHSaddler saw  Rogers, 
and  told  him  that,  as  thelandsdid  notjoin 
his,  be  would  be  unable  to  attend  to  them 
BO  as  to  pay  the  debt,  and,  as  Livingston 
had  declined,  he  wished  blm  to  take  the 
landa  at  the  bid,  to  which  Sogers  agreed. 


The  tenants  in  possession  had  rented  tbe 
lands  for  1881  from  the  mortgagor  before 
his  death.  It  is  not  shown  that  Rogers 
claimed  or  received  any  of  the  rent  torthat 
year,  and  all  tbe  tenants  testify  that  he 
made  no  coutracta  for  rent  for  1R82  until 
the  1st  day  ot  January,  whleh  evidently 
was  after  be  had  taken  tbe  lands  from 
Saddler.  Either  Livingston  or  tbe  ten- 
ants are  mistaken  as  to  tbe  time  when 
Rogers  rented  tbe  lands.  Not  only  is  the 
presumption  In  favor  of  the  mortgagee's 
fulfillment  othia  trust,  but  the  oncuntra- 
dlcted  evidence  of  unlmpeached  wltneasea 
clearly  shows  tbat  there  was  no  arrange- 
ment or  understanding  by  which  l^e  landa 
were  to  be  purchased  for  Rogera.  or  that 
he  would  take  them  subsequently;  that 
tbe  sale  was  made  in  good  faith  to  Liv- 
ingston and  Saddler,  and  was  treated  and 
acted  on  by  Rogers  and  Saddler  aa  valid; 
and  that  bis  repurchase  of  tbe  lands  was 
not  contemplated  at  the  time  ot  tbe  sale. 
Unquestionably,  had  there  been  any  pre* 
vlous arrangement  for  a  reconveyance,  the 
title  would  have  been  voidable:  but  the 
mortgagee's  trust  terminates  on  a  sale 
being  made  in  good  faith  to  a  third  per- 
son, and  he  may  purchase  from  him.  2 
Jones.  Mortg.  {  1876.  Livingston  having 
declined  to  complete  tbe  iiorchaae  so  far 
aa  he  waa  concerned,  Saddler,  as  a  co-pur- 
chaser, was  not  compelled  to  repudiate  It, 
but  could  take  tbe  entire  Interest  lathe 
lands;  and  Rogers,  having  to  apply  the 
amount  bid  to  tlie  payment  of  the  mort- 
gage debt,  could  lawfully  purchase  from 
him,  taking  the  landa  In  payment  at  tbe 
purchase  money. 

But  appellants  further  contend  that, 
though  tbe  sale  may  have  been  regular, 
and  a  third  person  the  purchaser,  a  con- 
summated sale  ie  essential  to  cut  oft  the 
equity  of  redemption  ;  and  no  deed  having 
been  executed,  nor  any  part  of  the  pur- 
chase money  paid  and  possession  taken. 
BO  that  either  party  could  maintain  a  bill 
to  compel  specific  performance,  the  right 
ot  complainants  to  redeem  la  the  same  as 
If  there  ba'i  not  been  an  attempted  tore- 
closure.  This  is  not  an  open  question  la 
this  state.  It  Is  well  settled  tbat,  though 
tbe  mortgage  provides  tbat  the  sale  shall 
be  for  cash,  an  agreement  of  tbe  mortga- 
gee to  allow  time  to  tbe  purchnaer  afforda 
the  mortgagor  no  ground  ot  complaint. 
Such  arrangemeutdoesnot Injure,  but  ben- 
efits, him.  Its  tendency  being  to  enhance 
tbe  price.  The  extent  of  bis  equity  is  to 
have  credit  for  the  sum  bid  as  cash.  Ma- 
hone  V.  WilllamB,  39  Ala.  202.  Also  that 
the  mortgagor  cannot  a  vail  himself  of  the 
defense  that  the  sale,  resting  in  oarol,  is 
void  under  the  statute  ot  frauds.  Sucb 
aale  being  voidable  only,  and  this  defense 
personal,  it  is  obligatory  on  the  mortga- 
gee and  the  purchaser,  so  long  as  they 
4reat  it  as  binding;  a  deed  or  note  or 
memorandum  in  writing  la  not  essential. 
Cooper  V  Hornaby,  71  Ala.  62.  And  Id 
Mewbum'a  Heirs  v.  Bass,  82  Ala.  B-J2,  2 
South.  Rep.  520,  the  following  proposi- 
tions, It  is  said,  are  settled  by  the  case  last 
cited :  **  Ffrsf.  It  a  sale  undera  power  in  a 
mortgage  Is  regular,  even  tbimgh  no  con- 
veyance la  made,  it  cuts  ott  the  equity  ot 
redemption,  and  reduvea  It  to  a  mere  stat- 
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Dturyrisbt.  Seeoad.  It  tbmbenoviit- 
lag  HKiied  to  take  the  contract  without 
tlte  Ktatnte  of  frauds,  only  the  mortgagee 
aati  the  parchamr  cau  take  advantage  ol 
the  (mlsBlon.  Third.  Th»  payment  of  tbo 
punrbase  moae^r  la  a  matter  between  the 
Bortgaseeaad  tbeparcbaMr.  wbicb  tbey 
cai»  ftrranna  to  salt  tbeioi^Tes.  TIm 
■tortgagee  mb  bo  Interact,  otber  tbaa  he 
obtains  rretUt  and  benefit  »l  the  amount 
Ud."  The  Hale  bavlug  been  regular,  and 
atbird  peraoo  tlie  parebaaerla  good  faUh, 
all  tbe  f^jectlona  urged  are  eivvered  by 
tlie  foregoing  propotltlow,  aad  It  elTeittu- 
ally  euta  uH  eonipiaiawit'a  cqoHy  oC  re- 
demptloo.  Afl&rmed. 


Dowmira  V.  WooMiTocK  Imom  Go. 

(Svpnme  Court  of  Alabama.  April  1, 1891.) 

JCORTOAOBS  —  DSBD  Absolutb  ts  Form— Sum- 
ciBXCT  or  Btidbscb  —  WiTimsss  —  TiussAa- 

TIOXS  WITH  DbCBDBNT. 

1.  CompIafiiaii&,  hating  a  right  to  redeem, 
within  the  startutorj  perloa  of  two  years,  cartatfn 
Inds  from  a  Jadteial  s^e,  Induoed'  del eiklaatoar- 

eratuKt,  through  its  aecretaEy,  ta  paptte  iooum- 
BBoe,  aod  take  from  the  taoldcv  a  auitalaim 
deed.  Ten.  years  later  be  brought  a  bill  to  have 
such  deed  oaclund  a  mortgage,  and  svore  that 
he  procored  It  to  he  given  as  security  for  the 
loan.  Two  other  witnesses  testified  that  he  first 
ofTered  to  Mil  the  laiut  to  tbe  company;  that  the 
secretary  declined  to  buy,  but  ^fteed  to  lend  the 
mmoy  necessary  t»  ledesm,  aad  allow  complain- 
ant to  keep  it  as  long  as  he  wiahed,  at  10  per 
centum  Interest  It  appeared,  how«ver,  that  tbe 
rompany  was  a  borrower,  and  not  a  lender;  that 
the  purchase  of  sach  laniiB  was  wlthla  the  scope 
of  its  business;  that  at  the  time  of  the  transac- 
-  tiou  the  secretary  wrote  to  an  agent  to  boy  the 
land  as  an  aocomoiotUttloa  to  eomplatnaat,  so  as 
to  allow  him  to  radeom  witUn  tno  yews;  and 
that  at  tbe  end  oS  two  yMrs  eomplaiaant  sban- 
doned  the  property  to  defendant.  No  adeanata 
reason  for  tbe  delay  of  ten  years  was  given. 
Hefd.  that  the  evidence  was  Insufficient  to  show 
that  the  <teed  was  hitended  for  a  mortgage. 

2.  Oode  Ala.  %  0780,  pravidea  ttiat  neither 
party  to  a  sott  shall  be  aHowad  to  testify  againwt 
the  other,  aa  to  ai^transaetion  with  anydeoeased 
person,'  who  acted  in  any  repreaentatWe  or  flda- 
jiaiT  relation  whatever  to  the  party  agftlnst  whom 
inch  testimony  is  soojAt  to  be  Intzodiioed,.  unless 
called  to  testily  by  the  opposite  party.  Held, 
ghat  complainsnli*!  testimony  as  to  a  verbal  oon- 
Lract  with  tba  corporation,  made  with  the  secre- 
tary alone,  was  Incompetent^  after  the  deatti  of 
the  latter. 

S.  The  teatbaoay  ot  a  witness  as  to  aoonver- 
satlon  between,  complainant  and  a  third  party, 
showing  the  terms  of  an  arrangement  which  com- 
tilainaat  siaid  he  had  made  with  defenduitthrough 
Che  secretary,  is  incompetent,  when  no  repre- 
sentative of  defendant  tfbs  present. 

Appeal  from  chancery  court,  Calhoon 
couuty;  S.  K.  MuFAODiLs,  Chancellor. 

Tlie  bUl  iB  tlilM  caee  wae  tiled  by  W.  P. 
Downing  ugal&at  the  Woodtitock  Iron 
Cumpany,  and  prayed  to  hare  a  deed  ab- 
solute ia  form  declared  a  mortgage,  and 
that  the  plaintiff  be  let  In  to  redeem  tbe 
land  in  controveruy.  Tbe  chancellor  dla- 
mlsspd  the  bill  ol  tbe  complainant.  Code 
Ala.  §  2765,  provldea  that  neither  party  to 
a  suit  ahall  be  allowed  to  testify  ngainat 
tbe  other,  aa  to  any  transaction  with  any 
deceaaad  person,  who  acted  In  any  repce- 
amtatiTa  or  fldaciary  relation  whatever 
to  tba  party  agaiuHt  whom  ancb  testl- 
moDy  Is  soogbt  to  be  Introduced,  unlois 
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called  to  testify  by  tba  opposite  party. 

Plaintiff  appeaU. 

Brotbera,  Wilhtt  &  Willett,  for  appsl- 
lant.   Kdox  &  Bowies  for  appeilee^ 

MoClbu^n,  J.  J.  &  W.  W.  Draper  pnr- 
dtaaed  tbe  land  Id  contruTersy  at  a  sals 
made  undw  a  decree  of  the  chaneerr  conrt 
«it«>reing  a  vendor's  lien  In  favor  of  Alex- 
ander against  one-  Uarriuon.  tbe  vendee* 
and  W.  F.  JDownlag.  tbe  vendee  of  Harri- 
son. The  price  paid  was  f  22u,  being  the 
amount  of  aald  decree  and  ceets«  and  the 
balance  dae  the  purubaaera  on  a  mortgage 
covering  the  laud,  executed  ny  l)owaiu9 
to  tbeui.  Tbe  purehasers  took  the  rejsls- 
tw's  deed,  and  satisfied  tbelr  mortgage. 
Soon  afterwarda  tbe  Woodstock  Iron 
Company,  acting  through  Its  secretary 
and  treeeurer,  Samuel  Noble,  paid  the 
Drapers  |200for  theland,  and  took  a  quit- 
claim deed  abaolatie  In  form.  All  tbta  oc- 
curred eariy  In  tbe  year  1878.  The  present 
bill  was  filed  by  Dowalng,  Mareb  14, 188d» 
for  tbe  purpose  ul  bavlog  the  deed  from 
Draper  to  tbe  Woodstock  Iroa  Company 
declared  a  niortgafee  from  blm  to  said 
cuofrpany,^  tor  an  acconnt  aacertaluing  the 
amonat  due  thereoa,  and  for  redemption 
tberelrom.  It  Is  alleffed  that  tbe  Drapera. 
as  a  coocesslon  to  Downing,  Id  apprecia- 
UoD  of  the  hardship  It  wason  btm  to  hav» 
to  pay  a  ttalance  of  purchase  numey  das 
the  original  vendor  alter  having  fully 
paid  bis  Immediate  reador,  agreed  to 
abate  tbelr  claim  to  tbe  extent  (rf 
and  to  allow  redemptloo  on  payment  of 
tbe  balance  of  that  Downing  tKuv 

rowed  the  money  necessary  to  avail  Mia- 
self  of  this  proposltton  from  the  Wood- 
stock Inm  Company,  and,  to  secure  tbe 
repaymeat  of  U,  tbe  company  took  a  qui^ 
claim  deed  frmn  the  Drapers,  and  agreed 
that  Downing  should  have  all  tbe  time  he 
wanted  to  repay  the  priaclpal,  provided 
be  would  pay  10  per  cent,  latereet;  thereon 
anntfally.  The  purchase  or  redemption 
money  was  paid  directly  by  the  company 
to  the  Drapers.  Waiving  all  utberconsld- 
eratloBS  for  the  present.  It  will  first  be  dis- 
cussed whether  tbe  agreement  between 
the  complainant  and  the  defendcuit,  relied 
on  to  give  to  tbe  absolute  deed  from  tbe 
Drapers  to  tbeWoodHtock  Iron  Company 
tbe  character  of  a  mortgage  from  tbecom- 
plainant  to  the  defendant.  Is  aopported 
by  the  evidence.  It  hes  been  over  and 
over  again  said  by  tblaeourt  that,  to  en- 
title a  cumplaluant  to  tbe  rell^  here 
prayed,  tbe  testimony  going  to  establlsb 
the  essential  facta  must  be  conaletent, 
strong,  and  convincing.  3  Brick.  Dig.  pp. 
271,  272,  »  318,  823-S2t);  3  Brick.  Dig.p.65». 
§  884;  Knaus  r.  Dreher.  84  Alcu  819,  4 
South.  R«p.  287,  and  dtatlona. 

Tbe  agreement,  II  any  was  made,  was  a 
verbal  one.  It  was  made,  It  at  all,  be- 
t ween  Downing  and  Samuel  Noble  as 
treasurer  and  secretary  of  the  defendant 
CQrporatloD.  Noble  died  before  the  dling 
of  tbe  bill.  Having  acted  In  this  matter 
as  a  fiduciary  representative  of  the  Wood- 
stock Iron  Company,  the  testimony  of  the 
complainant  blmstd',  offered  to  prove  coo- 
versatlouB  and  transactions  by  said  Noble 
la  tbe  premises,  cannot  be  considered. 
Bank      UGUouieU,ti7  Ala.  78ft,  ftaontli. 
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£ep.  70S.  The  testimony  ot  the  witnees 
tstocks  mast  also  be  excluded.  That  went 
only  to  Hhow  a  conveniatlon  between 
complainant  and  a  third  person,  In  which 
WBH  detailed  tlie  terms  of  an  arranffement 
which  the  complainant  said  he  had  made 
with  the  defendant  through  Noble,  ana  at 
which  neither  Noble  nor  other  representa- 
tlveof  the  defendant  was  present.  It  was 
manifestly  Incompetent  evidence,  and  can- 
not be  taken  Into  view  In  reachlnj;  a  con- 
clnslon  upon  the  Issne  of  tact  Involved 
here.  The  only  remaining  testimony  as 
to  the  fact  and  terras  of  an  agreement  be- 
tween Downing  and  Noble  Is  tha  t  of  Gentry 
and  Couch.  They  say  they  wen*  present 
when  the  arrangRmentwas  made  between 
Downing  and  Noble,  more  than  10  years 
before  the  time  of  Klvlng  their  evidence: 
that  complainant  offered  to  (tell  the  land 
to  Noble,  who  declined  to  buy;  that  he 
tiien  told  Noble  he  conld  redeem  the  land 
from  the  Drapers  by  payLig  f 200  less  than 
they  hod  paid  tor  It,  and  asked  Noble  to 
lend  him  the  money  ftir  that  purpose; 
that  Nuble  at  once  agreed  to  do  so  and 
that  Downing  sfaonld  keep  the  money  as 
long  as  he  wanted  It,  or  should  "pay  it 
bnirk  when  be  got  ready,"  meantime  pay- 
ing interest  at  10  per  cent,  per  annum; 
and  that,  by  Noble's  direction,  the  Dra- 
pers were  on  the  same  day  told  by  Down- 
ing to  go  to  the  office  of  the  company 
"with  their  papers  aeainst  Downing," 
and  get  the  money.  There  are  several 
affirmative  ctrcnmstance«  attaching  in- 
herently and  otherwise  to  this  testi- 
mony. In  the  first  place,  the  facts  testified 
to  transpired,  as  we  have  seen,  many 
years  before  theae  depositions  were  taken, 
and  it  Is  scarcely  probable  that  they 
were  accurately  remembered  by  wltuesses 
having  no  occasion  to  chai^  their  memo- 
ries with  them.  The  agreement  to  which 
they  depose  Is  not  a  reasonable  one,  and 
not  such  a  one  as  would  probably  have 
been  entered  Into.  Enough  appears  in 
this  record  to  Justify  the  Inference  that 
this  corporation  was  a  borrower,  and 
not  a  lender,  of  money,  and  that  a  part 
of  Its  ordinary  boslness  was  the  purchase 
ot  land,  such  as  that  in  controversy.  It 
is  not  easy  to  believe,  on  the  evidence  ot 
Gentry  and  Couch,  that  its  general  lines 
ot  businetjs  were  departed  from  in  this  in- 
stance In  such  sort  as  to  put  It  In  the  atti- 
tude of  refusing  to  enter  into  negotiations 
looking  to  the  acquisition  ot  this  land, 
and  of  volunteering  to  lend  money  to 
Downing,  between  whom  and  the  corpo- 
ration or  Noble  no  such  relations  appear 
to  have  existed  as  would  account  for 
such  a  change  of  policy.  Moreover,  had 
Its  buslneHB  been  to  lend  money,  It  sur- 
passes belief  that  it  would  have  made  this 
loan  to  complainant  under  an  agreement 
with  him  that  he  could  keep  the  money 
as  long  as  he  wanted  It,  It  is  much  more 
probable  that  these  witnesses  bave con- 
torted an  agreement  ol  Noble  to  buy  the 
land  from  the  Drapers,  subject  to  Down- 
ing's  right  of  redemption  upon  payment 
ot  the  purchase  money  and  10  per  cent,  per 
annum.  In  order  that  the  latter  might  get 
the  benefit  of  the  Drapers  abatement,  if 
he  should  exercise  his  right  to  redeem.  In- 
to tha  verjr  extraordinary  contract  they 


depose  to,  than  that  this  extraordinary 
agreement  should  bave  been  In  fact  al- 
tered Into.  The  theory  ot  the  defendant 
that  the  transaction  involved  only  a  sale 
to  the  company,  with  a  privilege  ot  re- 
demption In  complainant,  finds  support 
also  In  the  facts  of  the  prior  transaction 
between  these  parties,  in  view  of  the  reg- 
ister's approaching  sale.  Precisely  the 
same  facts  are  alleged  and  attempted  to 
be  proved  in  that  connection  going  to 
show  that  Noble  agreed  to  lend  Downing 
money  to  buy  In  the  land,  etc.,  as  are  al 
t^:ed  and  attempted  to  be  proved  witb 
respect  to  the  later  transaction;  and  yet 
it  Is  clear  that  Noble  did  not  understand 
that  he  was  making  a  loan  ot  money  to 
be  secured  by  a  mortgage,  or  a  deed 
operating  as  a  mortgage,  on  the  land. 
On  the  contrary,  being  unable  himself  to 
attend  the  sale,  he  sent  a  letter  by  Down 
ing  to  hie  attorney,  directing  him  to  bny 
the  land  in  a  certain  event,  and  have  ti- 
tle made  to  the  company;  and  stating 
that  "we  buy  the  place  so  as  toaccommo- 
date  Mr.  Downing,  so  as  to  give  bin  & 
chance  within  two  years  to  redeem  It." 
Then,  too,  the  subsequent  conduct  of  the 
parties  tends  to  support  deiendant's 
theory.  Complainant  continued  In  pos- 
session only  two  years. — the  time  during 
which  he  might  have  redeemed,— and 
then,  of  his  own  motion,  abandoned  the 
land.  This  cunnot  be  satlsfavturily  ac- 
counted  for  upon  any  other  hypothesis 
than  that  he  sapposed  he  no  longer  had 
any  interest  In  It.  Granting  there  was  a 
necessity  for  him  to  take  up  his  residence 
ntuuotlier  place,  only  three-fourths  of  a 
mile  distant,  it  by  no  means  follows  that 
such  necessity  also  involved  the  abandon- 
ment <if  his  land.  His  possession  mlgitt 
well  have  been  maintained  by  him  In  per- 
son, though  bis  residence  was  elsewhere, 
or  through  a  tenant.  It  Is  not  to  be  sup- 
posed  that  be  would  have  surrendered 
possession  of  a  tract  of  land  so  valuable 
as  he  says  this  was — worth  from  f8()0  to- 
91,300  more  than  the  incumbrance  upon  it 
—without  more  reason  than  he  shows- 
tor  that  course,  A  sufficient  reason  there- 
tor  Is  louud  In  the  theory  of  defendant 
that  he  had  no  rights  In  respect  to  the 
land  after  the  lapse  of  the  statutory  pe- 
riod for  redemption.  True,  he  says  he 
paid  the  10  per  cent.  Interest  for  tne  firet 
two  years;  bnt  be  admits  paying  more 
than  that 'sum;  and,  while  he  seeks  to  ac- 
count for  the  excess  in  the  statement  that 
It  went  to  pay  certain  expenses  Incurred 
by  defendant  in  the  transaction  between 
It  and  the  Drapers,  he  fails  to  show  that 
there  was  any  contract  that  he  should' 
pay  such  expenses,  or  that  any  such  ex- 
penses were  In  fact  incurred.  It  is  much 
more  reasonable  that  his  payments  for  the 
two  years  of  his  occupancy  wero  made  as 
rent  for  the  use  of  the  land,  and  not  aa 
Interest  for  the  use  of  the  money.  Then, 
too,  the  complainant  took  no  steps  to- 
assert  his  right  to  redeem  as  from  a  mort- 
gagee for  more  than  10  years  after  that 
right  accrued,  if  it  ever  existed,  nor  uutil 
after  the  death  of  Nuble;  and  noadeguate 
reason,  consistent  with  the  claim  he  now 
advances, leattempted  to  be  given  for  thl» 
long  delay,  and  Bubmlsslon  to  the  unii>- 
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terrapted  poraesBlon  of  the  defendant. 
The  fact  tbat  the  land  was  of  greater  vnl- 
oe  than  wae  paid  by  the  defendant  to  the 
Drapers  Is  ol  uo  roiueqnence  whateT«ir,  ai 
teodlDff  to  Bhow  the  transaction  was  a 
mortn^ase  as  between  Downing  and  the 
cumpuny,  In  riew  of  the  further  coualder- 
atlun  that  the  title  acquired  by  the  com- 
pany wan  for  two  years  subject  to  divesti- 
ture through  a  redemption  by  Downing. 
Another  eoDslderatlon  of  an  affirmative 
character  agalost  the  agreement  upon 
wblch  complainant  relies  is  this:  That 
asnreement,  according  to  Coocb  and  Gen- 
try, was  made  early  In  February,  1878, 
and  the  Drapers  were  at  once  told  of  It,  and 
directed  to  go  to  the  office  of  the  defend- 
ant, and  get  the  money.  It  was  natural 
that  they  should  want  this  mooey  at 
once;  indeed,  their  agreement  to  abate 
tbelr  claim  most  have  been  made  with  a 
▼lew  tn  Hpeedy  payment  of  the  reduced 
amonnt.  Yet  It  appears  tbat  the  matter 
was  not  consaramated  between  tham  and 
the  company  until  three  months  later. 
There  is  thus  no  Batisfactory  assarane 
that  the  transfer  waH  made  In  coosonance 
with  the  alleged  agreement.  If  It  was  real- 
ly made  But,  however  that  may  be,  we 
concar  with  the  chancellor  tbat  the  evi- 
dence is  nut  sufficiently  "strong,  conslat- 
«nt,  and  convincing"  to  Justify  a  declara- 
tion tbat  the  deed  from  the  Drapers  to  the 
Woodwtock  Iron  Company  was  and  Is  a 
mortgage  from  Downing  to  said  com- 
pany. 

Whether,  If  the  agreement  relied  on  bud 
been  established  by  the  testimony,  the 
relief  prayed  could  begranted,  weneed  not 
decide.  It  would  seem  not,  however. 
Downing  In  reality  bad  no  title  whatever 
In  the  land,  but  a  mere  privilege  of  pur- 
chasing It,— a  right  to  redeem,  which  is 
not  proiierty.  and  cannot  be  the  subject 
of  sale  and  transfer.  He  had  no  Interest 
wbicb  the  Woodstock  Iron  Com  pany 
eonid  bave  acquired  from  him  directly  or 
tbrougb  the  Drapers.  He  was  not  the 
grantor  of  the  company,  nor  was  any  ti- 
tle of  bis.  legal  or  equitable,  passed  oy  the 
conveyance  to  the  company.  The  lan- 
guage of  Brickbll,  C.  J.,  would  seem  to 
fnlly  apply  to  the  case,  and  the  principle 
annuuDced  by  him,  to  deny  the  relief 
prayed.  He  says:  "The condition  which 
gives  to  a  conve3'ance  the  character  of  a 
mortgage  Is  matter  of  agreement  twtween 
tbe  grantor  and  grantee,  and  Is  reserved 
for  tbe  t>enefit  of  the  grantor.  If  there  Is 
no  agreement  between  them,  and  no  cun- 
dition  upon  which  the  conveyance  is  de- 
feasible, whatever  may  be  the  trust  with 
wbicb  the  estate  of  the  grantee  Is  charged 
in  favor  of  others,  not  parties  to  the  con- 
Teyance,  It  is  not  a  mortgage."  Micou 
T.  Ashurst.  65  Ala.  6U7,  616;  Moseley  v. 
Moseley,  86  Ala.  289,  5  South.  Rep.  732. 
The  case  of  Parmer's  Adin'r  v.  Parmer, 
88  Ala.  545,7  South.  Rep.  657,  Is  clearly  dls- 
tlngaisbable,  as  well  from  the  case  at  bar 
an  from  those  cited  last  above.  In  equity, 
Parmer,  the  complainant,  had  a  perfect 
title  to  the  land.  The  conveyance  was 
made  at  his  tns'ance,  and  to  secure  his 
debt,  aud  he  was  therefore  the  real  gran- 
tor. All  tbe  title,  equitably  considered, 
wbleb  the  defendant  beld,  came  from  tbe 
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complainant,  and  the  stipulations  be- 
tween the  parties  were  tbe  stipulations  of 
the  real  grantor  and  the  grantee,  and  for 
the  benefit  ol  the  former.  Here,  as  we 
bare  seen.  Downing,  neither  at  law  nor  in 
eqnlty,  had  anything  to  grant,  dln^rtty  or 
indirectly,  and  granted  nothing.  He  was 
in  no  sense  the  grantor  of  tbe  defendant, 
whether  the  transaction  was  in  effect  an 
absolute  sale  or  upon  conditions ;  and  the 
conveyance  by  the  Drapers  to  the  compa- 
ny cannot  be  declared  a  mortgage  by  him 
without  violence  tu  the  decisions  cited. 
Tbe  decree  ot  the  chancellor  la  affirmed. 


JoNBB  et  al.  T.  Smith  at  af. 

(Supreme  Ootat  qf  Atoboma.  April  18, 180L) 

Fraud  CM  HT  Coktstakobs— Bbttiko  Abidb— 
Pabtibb— Plbaduto. 

1.  Code  Ala.  §  8544,  which  provldfls  that  a 
creditor  without  a  Ilea  may  file  nis  bill  in  ohan- 
cerr  to  sabjeot  to  pavment  of  bis  debt  property 
which  haa  beeo  frauanlently  conveyed,  inciudaa, 
aa  such  creditor,  the  assigoee  of  s  Judgment. 

2.  To  entitle  auob  aaslgnee  to  proceed  in 
equity,  it  Is  not  neoessary  to  aver  in  the  bill  that 
the  aaslgnment  was  in  nrlting. 

8.  Where  such  ludffment  was  in  favor  of  a 
partuersliip  of  which  tine  assignee  was  a  mem- 
ber, and  toe  Interest  of  the  other  partnw  has 
been  traosferred  to  him  aud  the  partimsbip  dla- 
solved,  the  other  partner,  or  tbe  partoership,  are 
not  neceosary  parties  to  the  bill. 

4.  In  a  bill  under  aach  sectiou  854^  It  Is  not 
neoessaiy  to  allege  that  thra«  had  been  an  Issue 
and  return  of  ezeoution  on  the  judgment  sought 
to  be  enforoed. 

Appeal  from  chancery  court,  Batier 
county;  John  A.  Foster,  Chancellor. 

The  bin  In  this  case  was  filed  on  the  1st 
day  of  July.  18)49,  by  F.  C.  Smith,  compiis- 
Ing  the  firm  of  F.  C.  Smith  &  Co.,  against 
tbe  appellees,  Charles  U.Junes,  his  wlfe,l>. 
I.  Jones,  aud  one  Mrs.Ruuch;  and  sought 
to  bave  two  deeds — one  from  said  C.  G. 
Jones  to  his  wife,  and  the  other  to  Mrs. 
Boacb— declared  null  and  void,  on  the 
ground  of  fraud  as  to  existing  creditors. 
The  material  facte,  as  shown  by  the  bill  of 
complaint,  are  thnt  In  the  years  1881, 1882, 
and  1883  tbe  said  Junes  traded  and  did 
business  with  tbe  firm  of  Daniel  &  Smith. 
Upon  settlement  ot  his  account  with  said 
firm.  It  was  ascertained  tbat  Junes  was 
indebted  to  them  In  a  large  amount;  and 
upon  his  refusal  to  pay  the  same  they 
brought  suit,  and  recovered  a  Judgment 
on  May  15,  1888,  against  the  snid  Junes  for 
the  amount  uf  his  Indebtedness.  On  April 
4,  188iJ,  execution  was  issued  upon  this 
Judgment,  and  on  May  U,  1889,  was  re- 
turned, "  No  property  found. "  On  January 
1, 1883,  said  Jones  executed  a  deed  to  his 
wife,  L.  I.  Jones,  tor  certain  described 
property,  upon  the  allied  consideration 
of  91,109.85,  which  he  recited  In  the  deed 
was  for  money  and  other  property  belong- 
ing tu  tbe  starutury  separate  estate  uf  his 
wife,  and  which  he  had  ustd  aud  had  ben- 
efit uf.  OnJanuary  14,1886,  the  said  Junes 
and  bis  wife  executed  a  dt^  to  tbe  said 
Mrs.  Roach  for  certain  described  propertj', 
upon  the  recited  consideration  off 1,000. 
These  deeds  are  made  exhibits  to  the  bill. 
Tbe  complainant  alau  averred  tn  his  bill 
thaton  the  2d  of  May.ls88.said  Daniels, ot 
tbe  firm  ol  Daniels  &  Smith,  trauaFerrad  to 
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tbe  plaintiff  all  hbi  right,  title,  end  Interest 
In  and  tothesafddalmot  said  firmaKainBt 
the  Bald  0.  G.  Junes,  and  tbat  tbe  nald 
Judgment  is  now  the  property  ut  the  com- 
platoant.  The  prayer  of  the  bill  is  tbat 
these  deeds  of  Mrs.  Jones  and  Mrs.  Roach 
be  declared  frandalent  as  to  the  complain- 
ant, because  they  were  made  to  hinder, 
delay,  and  detrand,  and  that  tbe  same  bft 
canceled.  The  defendants  demarred  to  tbe 
bill,  and  tbe  grounds  therefor  are  tbat  It 
Is  not  shown  by  the  bill  tbat  the  complain- 
ant Is  such  a  creditor  as  to  entitle  him  to 
the  relief  prayed ;  that  It  Is  not  averred  In 
the  Bald  bill  that  tbe  Judgment  was  as* 
stfcned  to  him  in  writing;  that  It  was 
shown  that  tbe  execution  was  Issued  on 
wild  Jadgment  before  tbe  transfer  to  the 
complainant;  tbat  no  valid  exprutlon 
was  Issued :  and  tha  t  It  Is  shown  from  tbe 
bill  (hat  Daniels  &  Smith  are  the  proper 
parties  tu  the  bill.  Upon  submission  of 
the  bill  on  demurrer,  the  chancellor  uver- 
rnled  the  demurrer,  and  his  decree  In  this 
behalf  iM  assigned  as  error. 

J.  C  Rtcbajrduoa,  for  appellants.  Stalt- 
ing8  Jt  WlIktDBoa,  for  appelleea. 

Walker,  J.  1.  ConreyanceSiSnrbasare 
attacked  bytbeblll  Intblscase,  when  made 
with  Intent  to  binder,  delay,  or  defraud 
creditors,  purchasers,  or  other  persons  of 
their  lawful  suits,  etc.,  are  by  the  statute 
declared  to  be  void,  (CodeI886.S  1785;)  and 
a  creditor  without  a  lien  may  die  biB  bill 
In  chancery  to  subject  to  the  payment  of 
bis  debt  property  which  has  been  fraudu- 
lently conveyed,  (Id.  S  8544.)  The  latter 
statute  iB  Intended  tu  enlarge  the  former 
fvmedles  in  equity,  and  it  should  be  liber- 
ally construed.  Todd  v.  Neal,  49  Ala.  275. 
We  think  tbat  tbe  evident  purpose  of  this 
statute  la  to  provide  a  new  remedy  in  fa- 
vor of  the  class  of  persons  who,  by  the 
terms  of  the  statute  first  above  dted,  are 
to  be  protected  agcUnst  fraudulenteonvey- 
ances;  tbat  the  word**credltor"ln  section 
8544  is  not  so  conflned  In  Its  meaning  as  to 
render  tbe  benefits  of  the  statute  availa- 
ble only  to  tbe  person  who  originally  ex- 
tended the  credit,  or  with  whom  tbe  debt- 
or contracted  his  obligation,  bnt  extends 
tu  one  to  whom  the  indebtedness  Is  due  at 
the  time  the  statutory  remedy  may  be  in- 
voked :  that  the  right  to  flle  the  bill  Is  not 
personal  to  the  original  creditor,  but  may 
be  enforced  by  his  successors  or  assigns. 
Warren  v.  Williams,  62  Me.  840;  Cook  v. 
Llgon,  64  Miss.  665;  Walt,  Fraud.  Conv.  S 
92.  The  narrow  construction  contended 
for  would  itecesRHrily  tend  tu  limit  and  re- 
strict tbe  aHBlgnabillty  of  debts.  That 
surh  wan  not  the  purpose  of  the  l^lsla- 
turemay  well  be  Inferred  from  tbe  fact  that 
It  is  the  policy  of  our  law,  as  evidenced  by 
statutes  and  the  course  of  decialous,  to 
facilitate  the  transfer  of  obligations,  with 
all  the  rights  and  remedies  that  were  inci- 
dent thereto  In  favor  of  the  original  ob- 
ligee. The  right  of  an  assignee  to  flle  a 
bill  to  set  aside  a  fraudulent  conveyance 
has  been  recognised  wUhoat  question. 
Ruse  V.  Bromberg,  88  Ala.  619,  7  South. 
Bep.  384. 

-  2.  The  bill  alleges  tbat  the  debt  was  due 
to  the  firm  ol  Daniel  ft  Smith,  a  partner- 
ship composed  of  Joseph  Daniel  and  com- 


plainant; that  the  Judgment  was  ren- 
dered in  lavorof  the  partnership;  that  the 
partnership  bas  been  dissolved;  that  said 
Daniel  has  transferred  alibis  right,  title, 
and  interest  In  and  to  the  said  claim  to 
complainant;  and  that  said  Judgment  Is 
now  the  property  of  complainant.  To 
entitle  tbe  complainant  to  proceed  In  eq- 
uity, it  was  not  nsoessary  for  tba  bill  to 
aver  ttaat  the  asrigoment  was  made  In 
writing.  A  parol  assignment  was  suffi- 
cient to  entitle  tbe  complainant  to  flle  bis 
bill  In  his  own  name.  Moorer  v.  Moorer, 
87  Ala.  546,  6  South  Sep.  389;  Brahan  v. 
Ragland.  8  Stew.  (Ala.)  247;  Steele  v. 
Thompson.  63  Ala.  82S;  O'Connor  v  Me- 
Hugh.  89  Ala.  681.  7  Soutb.  Rep.  74»;  6 
Amer.  A  Eng.  Enc.  Law,  656,657, 

8.  As  the  bill  alleges  tbat  the  Judgment 
Is  the  property  of  the  complainant,  and 
tbat  the  only  Interest  therein  besides  his 
own  has  been  transferred  to  him.  It  was 
not  necessary  to  make  tbe  partnership  ol 
Daniel  &  Smith  or  Joseph  Daniel  parties 
to  the  suit.  Tbe  bill  showed  tbat  tbey 
were  without  Interest  In  tbe  claim.  If  tbe 
transfer  or  ownership  of  the  Judgment  is 
doubted  or  denied,  this  question  may  be 
raised  by  plea  or  In  the  answer.  6  Amer. 
&  Eng.  Enc.  Law,  752;  8  B.'lck.  Dig.  868; 
Brouffhton  v.  Mitchell,  64  Ala.  210. 

4.  The  bill  being  maintainable  under  sec- 
tion 8544  of  the  Code,  It  was  nnneoMsary 
to  allege  tbat  tbere  had  been  an  Isana  and 
retam  of  tbe  axecutlon  on  tbe  Jndarment. 
Lehman  v.  Meyer,  67  Ala.  866;  Mathews 
V.  Insnrance  Co..  76  Ala.  86.  Affirmed. 


CaNEPA  v.  MA.YOK,  Etc.,  of  BlBUINOBA.If. 

{Supreme  Court  of  Alabema.  April  18, 1801. ) 

Municipal  Cobpobatioki — Fibs  LiMrrs— Right 
TO  FoBBiD  BaaunoB  or  Woomx  BuEbDnrai— 
RsoMD— pAsstmraon. 

1.  The  amended  charter  of  the  titj  of  Blr 
miogham,  (Bess.  Acts,  Ala.  18b2-6SJ  S  30^  sobd. 
14,  provides  that  tbe  mayor  and  alctonnen  shall 
have  power  '*to  esubllsb,  regulate,  or  change  Are 
limits  within  lald  cit?,  and  to  paas  all  laws  oeo- 
essarj  for  the  protection  of  said  oity  against  Are, 
and  lor  this  purpose  may  remove  any  woodnn 
building  or  structure,  paying  the  owner  therefor 
a  reasonable  price,"  Beld,  tbat  an  ordinanoe 
establishing  fire  limits  and  prohibiting  tha  oreo- 
tion  of  wooden  buildings  therein  is  vuld. 

Z.  Where  plalntdff  endesvnrs  to  Instify  the 
erection  of  s  wooden  building  wltbin  the  fire 
limits  of  a  oity  on  the  ground  ttaat  permission  waa 

f liven  him  by  the  fire  department  and  the  bnild- 
Dg  commlsBion,  he  must  show  that  th^  have 
power  to  grant  aooh  permisoion;  and  where  tiis 
reo(vd  on  appeal  is  silent  on  the  subject  it  will 
be  presomed  tiiat  they  have  no  sucli  power. 

Appeal  from  city  court  of  Btrmlna^am ; 

H.  A.  SuARPE,  Judge. 

Action  by  F.  Cancpa  against  the  mayor 
and  aldermen  of  Birmingham  to  enjoin 
the  enforcement  of  a  city  ordinancoestaJ}- 
llshing  Are  limits.   Plaintiff  appeals. 

J.  L.  Meade,  for  appellant.  CabantaM  Jt 
Wetiklejr,  for  appellees. 

Rtonb,  C.  J.  The  amended  charter  oi 
the  city  of  Birmingham  was  approved 
Februarys,  1S88.  Sess.  Acts  1882-83,  p. 
801.  iSectlon  20  ol  tbat  act  eaumeratee 
the  special  powers  conferred  on  the  mayor 
and  aldermen.  In  its  fourteentb  subdivla- 
ion  Is  this  langaage:  *To  establish, rsffo- 
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late,  or  ebange  Bra  limits  within  ■aid  etty, 
aad  to  pau  all  laws  necessary  fur  the  pro< 
tectlon  of  said  elty  against  fire,  and  for 
this  purpose  may  remove  any  wuuden 
bulldlnK  or  stmctare,  paying  the  owner 
therefor  a  reasonable  price.**  Id.  812. 
Under  This  statutory  authority  the  mayor 
and  aldermen  eiitabliahed  Are  limits  with- 
in said  city,  and  by  ordinance  declared 
that  wooden  buildings  should  not  be  erect- 
ed within  the  fire  limits  so  established. 
The  ordinances  of  the  city  are  not  In  evi- 
dence, and  we  are  therefore  left  to  the  ad- 
mlssluns  In  the  pleadings  and  to  the 
agreed  statement  of  facts  for  all  the  In* 
furmatlun  we  hare  on  this,  the  most  im- 
portant question  raised  by  this  record. 
The  bill  filed  by  Oanepa,  flonsldared  In  all 
Its  averments,  concedes  that  the  building 
he  proposed  to  erect,  aud  was  In  the  act 
of  erecting,  was  a  wooden  structure,  and 
was  within  the  fire  limits  established  by 
and  for  the  dty  of  Birmingham.  This  Im- 
plied concession  pervades  the  whole  frame- 
work of  the  bill.  In  fact,  seeking  relief  la 
chancery.  Instead  of  waiting  nntu  the 
threatened  trespass  should  be  committed, 
and  then  suing  for  the  damage,  wati  and 
is  a  pr^nant  admission  that  he  had  ntit 
a  clear  l^al  right  to  erect  the  wooden 
stmeture.  Else  why  ask  and  obtain  from 
tbe  chief  of  the  flredepartmenta  permit  to 
erect  the  linildlng  on  a  lot  In  bis  rightful 
possession?  And  why  renew  the  applica- 
tion to  the  building  commission,  and  ob- 
tain from  that  board  permission  to  pro- 
ceed with  the  work?  The  agreed  state- 
ment of  facts  leaves  no  room  fur  doubt  on 
this  qoeetlon.  We  copy  fromltasfollows: 
"  The  building  which  complainant  describes 
In  the  bin  of  complaint  Is  a  two-story 
frame  building  with  a  shlugle  roof,  and  Is 
of  that  kind  of  buildings  prohlbltd  by  the 
city  ordinances  from  being  built  In  the  fire 
limits.  The  place  where  it  was  being 
erected  and  where  It  is  situated  was  at 
the  time  It  was  commenced,  and  has  been 
all  the  time  since  It  was  started,  aud  1b  now, 
that  portion  of  the  city  of  Birmingham 
wberp  by  the  charter  and  ordinances  of 
BiUd  city  frame  buildings  are  prohibited 
from  being  built,  and,  when  commenced 
and  stopped  by  tbe  officer  of  said  city,  the 
bnlldlnar  and  erection  of  same  wau  in  vio- 
lation of  charter  and  ordinances  of  said 
city.  •  •  •  That  said  building  Is  In  a 
densely  populated  part  of  the  city,  which 
Is  rapidly  Improving.  That  the  property 
owners  and  residents  near  this  building 
objected  at  tbe  time  the  building  was  com- 
menced to  Its  erection,  are  urging  the  de* 
fendant  [mayor  and  aldermen  of  Birming- 
ham] to  remove  It,  and  prevent  Its  com- 
pletion and  iwrmanent  location  there." 
Tbe  present  bill  Ir  prosecuted  by  Canepa. 
tbe  appellant.  It  avers  that  he  had  and 
has  a  leasehold  interest  In  the  designated 
lot  of  ground  in  Birmingham,  on  which 
he  prupoasd  to  build  a  two-story  building 
of  wooden  material;  that  he  applied  to 
the  chief  of  the  fire  department  for  a  per* 
mlt  to  so  build,  and  obtained  same,  pay- 
ing him  60  cents,  his  fee  therefor;  that  be 
Incurred  large  expense  In  purchasing  ma- 
terial and  hiring  workmen,  and  commenced 
tiie  building;  that  at  this  stage  the  chief 
ol  police  warned  and  forbade  him  against 


proeeedittff  wltb  tbe  work,  and  command- 
ed him  to  remove  It;  that  be  applied  to 
the  building  commlBslon,  of  which  the 
mayor  was  chief,  and  obtained  its  permis- 
sion to  proceed  with  tbe  work;  that  he 
was  again  stopped  by  the  police,  with  a 
threat  of  arrest  if  he  persisted;  and  he 
thereupon  filed  this  bill  to  obtain  an  In- 
junction restraining  tbe  city  authorities 
from  further  Interference  wltb  the  comple* 
tlon  of  the  building.  The  chancellor,  on 
final  hearing,  dismissed  tbe  bill,  and  from 
that  decree  this  appeal  Is  prosecnted. 

There  Is,  as  we  have  said,  no  copy  of  the 
ordinance  establishing  tbe  fire  Umits  of 
the  city  of  Birmingham,  and  there  Is  in 
the  record  before  us  no  proof  that  the  cMtX 
of  tbe  fire  department,  or  the  building 
commission,  one  or  both,  were  authorized 
to  grant  a  permit  for  the  erection  of  a 
wooden  building  within  tbe  fire  limits. 
We  must  therefore  treat  this  case  as  if 
there  was  no  such  authority  vested  either 
in  tbe  fire  department,  or  In  the  building 
commission.  In  Brady  v.  Insurance  Co., 
n  Mich.  426, 446,  speaking  of  an  ordinance 
eHtabllshlng  fire  limits  In  a  city,  the  court 
Haid :  "Of  the  power  of  the  common  coDn- 
cil  to  pass  tbe  ordinances  In  qnestlon,  we 
hare  no  doubt.  They  contravene  no  pro- 
vision of  the  constitution,  as  we  read  It, 
and  they  were  made  In  the  exercise  of  a 
power  necessary  to  the  safety  of  the  city. 
A  regulation  of  the  use  of  property  or  a 
prohibition  of  Its  repair  when  partially 
destroyed,  cannot,  to  my  mind,  be  regard- 
ed as  a  condemnation  to  public  use.  la 
Kllngler  v.  BIckel,  117  Pa.  St.  82(t,  11  AtL 
Rep.  655,  It  was  held  that  "a  borough  or- 
dinance prohibiting  the  erection  of  wood- 
en buildings  within  certain  prescribed  lim- 
its *  *  *  Is  not  unconBtltutional. " 
Held,  further,  tha  c  such  ordinance  contain- 
ing a  da  use,  that  any  pwson  violating  Its 
provisions  should  be  compelled  to  remove 
the  structure,  or  pay  the  cost  of  removal, 
with  a  penalty  added,  tbe  power  of  the 
council  was  not  limited  to  the  Imposition 
of  the  fine  ImpOHed.  but  that  it  might  de* 
mollsb  a  wooden  building  In  course  of 
construction  within  the  prescribed  limits, 
after  notice  that  the  ordinance  would  be 
enforced,  without  liability  on  the  part  ol 
the  officers  or  agents  effecting  the  removal 
to  an  action  of  trespaBS.  Uf  similar  pur* 
port:  Douglass  t.  Com.  3  Kawle,  263; 
Wadteigh  v.  Gilman,  V2  Me.  403;  King  v. 
Davenport,  98  III.  805;  Banmgartner  v. 
Hasty,  100  Ind.676;  Knoxvllle  v.  Bird,  irt 
Lea,  121;  Vanderhllt  t.  Adams,  7  Cow. 
349;  City  of  Charleston  t.  Beed,  27  W. 
Va.  681.  This  would  seem  to  be  a  very 
wholesome  and  necessary  exercise  of  po- 
lice power.  Mr.  Dillon.  In  his  invaluable 
work  on  Municipal  Corporations,  {4tb 
Ed.)  vol.  1,  S  405.  under  tbe  liead  ol  "  Pub- 
lic Safety,"  says:  ''Municipal  corpora- 
tions, with  general  power  to  provide  for 
the  safety  of  their  Inhabitants.**  "may, 
where  this  Is  consistent  with  the  general 
legiaiatlon  applicable  to  the  municipality, 
establish  Sre  limits,  and  prevent  the  erec- 
tion therein  lit  woodeo  buildings."  (The 
italics  are  bis.)  We  think  that  both  prin- 
ciple and  authority  require  us  to  uphold 
the  ordinance  establishing  fire  limits  In  the 
city  of  Birmingham;  and,  inasmuch  aa 

Digitized  by  Google 


182 


SOUTHERN  BEFOBTEB.  VOL.  9. 


(Ala. 


there  In  no  attempt  to  show  tbat  either 
the  Are  department  or  the  bnlldlnffcom- 
mlasion  wub  clothed  with  any  dispensing 
power,  we  atUrm  the  cbancellur*H  decree. 
AfDrmed. 


R0VET>BKT  y,  BnowN  «t  Al. 
(SujTrente  Court  of  Alabama.  April  14, 1881.) 

J*1KTI(IB8HIF  —  RbAI^BbTATX  FiBH  —  FOWBB  <W 

Fahtneb  to  Bihd  thb  Fibx  bt  Boitd  roB 

TlTXB. 

1.  Id  speclflo  performance  to  compel  coDvey- 
aoce  of  land  In  accordance  with  a  bond  executed 
in  a  firm's  name  by  one  of  two  partners,  the  lat- 
ter interposed  no  defense;  bnt  the  other  denied 
that  he  had  given  his  ooosent  to  the  oonveyanoe, 
and  averred  that  the  property  was  owned  by  them 
as  co-tenants,  and  was  not  partnership  property. 
He  swore  that  the  partnership  was  formed  for 
the  purpose  of  making  lirick,  that  there  was 
no  written  or  verbal  oontract  between  them  to 
denl  in  real  estate,  but  did  not  deny  statements 
made  by  his  partner  and  ottiflrs  that  the  firm 
was  aotnaliy  encased  In  the  real-estate  business; 
that  they  treated  Uielr  property  as  firm  property; 
and  that  previously  eaon  partner  had  sought  to 
sell  the  land  in  guestioo  to  pay  the  debts  of  the 
firm.  Heldy  that  the  land  was  partnei-ship  prop- 
erty. 

a.  Where  a  firm  is  engaged  in  the  real-estate 
badness,  its  lands  will  be  considered  as  person- 
alty, and  a  bond  for  title  executed  in  the  firm 
name  by  one  partner,  without  tiie  other's  consent, 
binds  the  firm,  and  will  be  enforced  against  both. 

Appeal  from  chancery  coart.  Dale  coan- 
ty ;  John  A.  Fostbk,  Chancellor. 

Action  for  specific  perTormance  by  D. 
RovelBky  against  B.  8.  Brown  and  A.  J. 
Smith,  partners  as  Brown  &  Smith.  The 
chancellor  granted  the  rpllef  ol  complain- 
ant as  to  one-half  Interest  owned  by 
Brown,  but  refused  tojerant  the  relief  as 
to  the  other  half  interest  owned  by  Smith : 
and  decreed  that  Smith  was  entitled  to 
his  half  Interest  In  the  property  sold:  and 
that  all  the  property  should  be  held  sub- 
ject to  the  debts  oT  the  partnership.  Com- 
plainant appeals. 

H.L.  JlfAr£/a, (or appellant.  G.L.Cotner, 
for  appellees. 

Walkbb,  J.  B.  S.  Brown  and  A.  J. 
Smith  were  partners,  dolnghnslness  In  the 
town  of  Ozark,  In  this  state,  ander  the 
firm  name  of  Brown  &  Smith.  On  the  27th 
day  of  September,1889,  said  Brown,  in  the 
name  of  the  firm,  sold  to  Rovclsky  a  house 
and  lot  In  the  town  of  Ozurk  at  the  price 
of  $700,  received  |.500  thereof  In  cash,  and 
algued  the  flriu  name  to  a  bond  for  title 
pan;>ortlng  to  bind  A.  J.  Smith  and  B.  S. 
Brown  under  the  firm  name  of  Brown  ft 
Smith.  Roveleky  was  put  In  possession 
of  the  property  by  Brown,  and  thereafter 
tendered  the  balance  due  on  his  purchase, 
and  demanded  of  tlie  partners  a  convey- 
ance of  title  to  the  property.  Sraltli  re- 
fused to  Join  In  the  conveyance.  Thereup- 
on Rorelsky  filed  bis  bill  for  the  specific 
enforcement  of  the  contract  evidenced  by 
the  bond  for  title,  firown  interposed  no 
defeuHe.  Smith  defended  on  the  ground 
that  the  property  in  qnestlon  was  owned 
by  himself  and  Brown  as  joint  tenants  or 
tenants  in  common,  and  thai  the  sale  by 
Brown  was  made  without  his  knowledge 
or  consent,  and  was  repudiated  by  hhn, 
because.  In  respect  to  his  right  and  title  to 


his  undivided  halt  Interest  in  said  real  e»> 
tate,  he  was  In  no  way  boahd  by  the  acta 
of  said  Brown.  Smith,  by  the  terms  of  his 
answer  and  by  the  statements  in  his 
deposition,  assumed  the  position  that  the 
land  In  question  should  not  be  treated  as 
partnership  property,  but  as  any  other 
land  held  by  a  tenancy  in  common.  The 
bill  avers  that  Brown  &  Smith  were  en- 
gaged In  buying  and  selling  real  estate  for 
speenlatlon  and  profit,  and  that  they  en- 
gaged In  that  business  as  partners;  that 
they  bought  and  sold  real  estate  as  part- 
ners, under  the  firm  name  of  Brown  ft 
Smith.  These  averments  aresustalned  by 
the  testimony  of  Brown,  of  the  complain- 
ant, and  of  Bamea.  all  to  the  effect  that 
Brown  and  Smith  were  partners  in  the 
real-estate  business,  and  were  engagM  In 
buying  and  selling  lots  In  and  around 
Ozark:  that  they  treated  and  rented  their 
property  there  as  firm  property;  and. 
prior  to  the  sale  now  sought  to  be  en- 
forced, each  of  the  partners,  in  the  name 
of  the  firm,  was  trying  to  make  sale  of  the 
lot  In  quMtlun  for  the  purpovenf  paying 
the  debts  of  theflrm.  Brown  stated  that, 
prior  to  the  purchase  of  the  lots,  he  and 
Smith  (the  latter  did  not  reside  at  Osark) 
had  formed  a  partnership  for  the  purpose 
of  buying  and  selling  real  estate  In  the 
town  of  Oxark.  and  that  It  was  agreed 
that  Brown  should  make  the  purchases; 
that  he  did  make  the  purchases,  and  Smith 
afterwards  paid  his  part  of  the  purchase 
money  to  Brown,  and  the  property  was 
regarded  as  having  been  bought  with  part- 
nership money;  and  that  both  members 
of  the  firm  had  the  right  to  bargain  for 
thesale  of  any  of  the  lots  belonging  to  the 
firm.  Smith  alone  was  examined  in  his 
own  beiialf.  He  stated  that  the  partner- 
ship of  Brown  ftSmlth  was  formed  torthe 
purpose  of  manufacturing  brick;  that 
each  member  was  to  share  equally  In  the 
profits  and  losses;  that  there  was  no 
written  contract  or  articles  of  partner- 
ship; "that  there  was  no  written  or  ver- 
bal contract  by  said  firm,  or  among  the 
members  thereof,  authorizing  the  firm,  as 
aneh,  to  purchase  real  estate  or  deal  in 
real  estate.**  He  farther  stated  that.  In 
18K7,  Barnes,  who  then  owned  the  lot  In 
controversy,  offered  it  to  him  at  the  prlee 
of  jeiW.and  that  he  then  told  Brown  to  pur- 
chase It  at  that  price;  whereupon  Brown 
approached  Barnes,  and  offered  to  pur- 
chase at  that  price,  but  Barnes  then  re- 
fused that  offer,  and  proposed  to  sell  at 
$800;  that  Brown  then  closed  the  trade 
at  the  last-named  price,  and  took  a  bond 
for  title  In  his  own  name;  that  thereafter 
Brown  told  witness  of  the  purchase,  and 
wllneRB  said  It  was  all  right,  and  paid  his 
half  of  the  cash  payment  to  Brown.  The 
witness  denied  that  he  ever  gave  his  con- 
sent for  Brown  to  sell  his  half  Interest  In 
the  lot  in  controversy  to  Rovelsky,  or  to 
any  one  else;  but  he  did  not  deny  the 
truth  of  any  of  the  statements  made  by 
the  other  witnesses  to  the  effect  that  the 
firm  of  Brown  &  Smith  was,  as  a  matter 
of  fact,  engaged  In  tbe  business  of  buying 
and  selling  real  estate  In  and  around 
Ozark;  that  they  dealt  with  tiielr  proper- 
ty them  as  Arm  property;  and  that  each 
of  the  partners  had  been  tn^lng  to  sell  tbe 
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lot  In  controversy  lor  tbe  purpose  <A  pay- 
lus  the  partntrablp  debte.  Smith  does 
not  Intimi^te  that  he  Joined  Brown  la  the 
pnrehaHe  of  the  lot  In  controversy  (or  any 
other  purpose  tbnn  in  the  way  of  specula- 
tion or  tradiug.  We  areeatlsfledfrom  the 
evidence  that  the  lot  was  bouKht  by 
Brown  &  Kmitb  la  tbeconnie  of  a  scneral 
dealing  engaged  in  by  tbem  In  the  basiness 
of  buylug  and  BelllDg  real  estate,  and  that 
it,  like  other  lots  owned  by  them,  was 
treated  and  regarded  by  them,  and  1m  to 
be  treated  and  regarded  by  the  court,  as 
partnership  property.  So  treating  It,  will 
the  contract  made  ia  the  name  of  the  firm 
by  Browa  alone  be  speciflcally  enforced 
against  Smith? 

The  doctrine  Is  familiar,  and  la  illustrat- 
ed by  many  reported  cases,  that  when 
partnership  funds  have  been  ased  In  tbe 
acquisition  of  real  estate,  whether  the  ti- 
tle be  talien  in  the  name  of  one  partner,  or 
In  the  names  of  all,  so  as  to  make  them  In 
law  tenants  In  common,  such  property 
will  for  certain  purposes  be  treated  in 
conrtH  of  equity  as  personal^.  Powers 
T.  Robinson.  90  Ala.  225.  8  South.  Rep,  10, 
and  authorities  there  cited.  This  doctrine 
has  asaally  been  invoked  for  the  purpose 
of  enforcing  the  payment  of  partnership 
debts,  or  tu  secnre  a  proper  dlrlHion  of  the 
assets  on  a  settlement  of  tbe  partnership 
affairs;  and  sometimes  tbe  courts,  baring 
In  view  only  these  familiar  applications 
of  Ihe  rule,  have  spoken  of  It  existing  for 
tbe  twopnrpoees  above  mentioned.  Soch 
statements,  on  their  face,  may  suggest  a 
doubt  as  to  whether  the  doctrine  can  be 
invuked  for  any  other  purpose,  in  an  or^ 
dlnarj'  trading  or  commercial  partner- 
abip,  tbe  usual  dealings  of  the  concern  In 
tbe  coarse  of  Its  business  are  with  money 
or  other  personal  property.  Real  estate 
does  not  figure  in  the  regular  dealings  of 
such  a  partnership;  but  It  often  happens 
that  real  estate  is  acquired  In  the  collec- 
tion of  debts,  or  the  funds  ol  the  Arm  may 
find  their  way  into  real  Mtate  in  other 
modes.  Still  real  estate  does  not  become 
tbe  snbject-raatter  of  the  regular  busloess 
deallags  of  the  firm.  It  is  disposed  of,  or, 
if  It  remains  on  hand,  that  part  of  the 
partnership  funds  which  has  been  need  In 
Its  acqnisUloD  Is  thereby  practically  with- 
drawn from  the  business.  Tbe  real  estate 
is  not,  In  such  cases,  used  for  partnership 
purposes,  except  by  spiling  It,  and  return- 
ing the  proceeds  to  the  buuiuetia,  there  to 
be  used  in  trade,  In  paying  debts,  or  la  a 
distribution  on  a  settlement  of  tbe  part- 
nerBhip  affairs.  If  not  su  voluntarily  ap- 
plied by  the  partners  themselves,  courts 
of  equity  are  not  likely  to  be  appealed  to 
In  retereuct:  to  such  real  estate,  as  affected 
by  the  partnership  relation,  except  to 
reach  It  as  a  depository  or  hiding  place  of 
partnership  funds  for  the  purpose  of  en- 
forcing the  payment  of  debts  or  to  secure 
BD  equaliiatlon  In  division  among  part- 
ners. Tbe  fact  that. in  most  of  thereport- 
ed  cases,  the  equitable  lorisdlctlon  has 
been  invoked  only  tor  one  or  tbe  other  or 
both  of  these  two  special  purposes  la  an 
explanation  of  thts  habit  of  speaking  of 
the  rule  as  existing  for  those  purposes, 
without  mentioning  other  purposes  which, 
on  cottMlderatIon>  may  be  found  to  be 


eqaally  within  the  reason  of  tbe  rule. 
There  are  manifest  reasons  for  the  exlslr 
enceof  this  equitable  ruleof  treating  part- 
nership real  estate  as  personal  property. 
A  general  partnership  is  a  scheme  of  co- 
ordinate contrlbatinn,  effort,  and  action 
by  each  lor  all.  The  property  and  re- 
eonrees  coutriboted  by  tae  several  mem- 
bers constltnte  a  fund  specially  appropri- 
ated tor  use  in  carrying  on  the  partner- 
ship business,  for  the  aa  tistactlon  of 
partnersnip  obligations,  and  for  a  ratable 
division  of  what  may  be  left  among  the 
partners.  None  of  these  special  purposes 
could  be  etfectually  carried  out  as  to  real 
estate,  if  tbe  Incidents  of  the  legal  owners 
sblp  of  that  kind  o(  property  are  recog- 
nised in  the  partnership  dealings.  Tbe 
powers  of  the  several  general  partners, 
in  the  acquisition,  management,  eontrol. 
and  disposition  of  tbe  partnership  prop- 
erty in  the  course  of  business,  would  be 
Impossible  of  adequate  exercise  if  ham- 
pered by  the  restrictions  which  at  law 
embarrass  the  ownership  and  alienation 
of  real  estate.  Tbe  Incidents  of  dower, 
tarirship.  etc.,  practically  preclude,  so  far 
as  real  estate  Is  concerned,  a  recognition 
at  law  of  that  species  of  title  which  tbe 
partnership  and  the  several  members 
tjiereof  have  In  the  drm  property ;  for  each 
has  the  power  of  absolute  disposition 
within  tbe  scope  of  tbe  business,  and,  in 
the  case  of  the  deatb  of  a  member,  tbe 
survivor  or  survivors  are  vested  with  an 
exclusive  title  and  right  of  dlepusitlon  for 
partnership  purposes.  It  Is  plain,  with- 
out further  illustration,  that.  In  dealing 
with  partnership  real  estate  for  partner- 
ship purposes.tt  la  impracticable  to  recog- 
nise tha  incidents  ol  its  legal  ownership. 
And  it  ts  equally  plain,  without  any  lllu»* 
tration  at  all.  that  It  would  be  grossly 
unjust,  both  In  respect  to  the  relations  ol 
tbe  partners  with  each  other,  and  as  re- 
gards the  partnership  dealings  with  oth- 
ers, to  allow  the  investment  of  partner- 
ship fuudri  in  real  estate  to  limit  or  to  en- 
large the  rights  and  powers  of  the  several 
partners  as  to  the  firm  property,  or  to 
cut  off  or  restrict  the  appnipria  tlon  of  the 
pa  rt  ners  hip  p  ro  perty  to  the  p  u  rpose 
above  mentioned,  to  which  It  has  been 
specially  set  aside  and  devoted.  Such  in- 
equitable results  are  obviated  by  treating, 
so  far  as  necessary  to  accomplish  the  pur- 
poses of  the  partnership,  such  real  estate 
ns  personal  property.  And  why  shuald 
not  such  real  estate  be  treated  as  personal 
property  when  It  is  the  subject-matter  ol 
the  ordiuary  business  of  the  partnership, 
aa  well  as  when  It  is  sought  to  be  reached 
to  enforce  the  payment  of  debts,  or  to 
effect  a  settlement  of  the  partnership 
affaire?  It  is  a  fact  that  the  buying  and 
selling  of  real  estate  is  a  regular  business, 
enKngtid  in  throughout  the  country. 
Many  partnerships  are  in  existence  de- 
voted exclusively  to  the  transaction  of 
this  kind  of  business.  Real  ^tate  is  the 
subject-matter  of  their  trading  opera- 
tions. T bey  deal  in  It  as  a  commodity. 
It  is  their  stock  la  trade.  The  obligations 
they  assume  directly  affect  and  involve 
the  title  to  that  character  of  property.  If 
a  debt  contracted  In  a  transaction  hav* 
ing  no  connection  wltb  real  estate  by  • 

•  Digitized  by  Google 


184 


SOUmEIiOr  BEPUBTEBp  Tol.  9. 


member  of  am  ordtantr  commercial  firm, 
nntlog  within  the  eeupe  of  tbe  baBlnesB, 
may  bn  enforced  a^inHt  land,  merelj  be- 
caase  partnerahtp  tanda  bare  been  oaed  In 
Its  acquisition,  »  flMtloti  the  obligation 
one  member  of  a  reaUestate  partnership 
nndertakea  in  tbe  regalar  ootirse  at  trade, 
la  r^ereaee  to  thB  Mod  of  property  wMcb 
iB  tbe  special  sabject-matter  of  tbelr  bml- 
nces,  sbould  be  effectually  euforcoabte 
af^alnst  all  the  partnera,  and  ehoald 
reach  and  bind  tbe  property  dealt  In.  U 
the  several  partners  In  a  firm,  piiRat(ed  In 
tbe  bnslDPSB  of  bnyins  and  seflinfi;  real  es- 
tate, cannot  bind  the  firm  by  purchases  or 
■ales  ot  socb  property,  madein  the  regular 
coqrse  ot  buslneBs,  lAen  tbey  are  Incapa- 
ble ot  ezeroiaInK  tbe  esseatlai  rlgbta  and 
powers  of.  general  partners,  and  their  as- 
sociation la  not  pealiya  partaersblp  at 
all.  but  a  sereral  agency,  the  acts  of  each 
member  being  subject  to  ratification  or 
repodlatiOD  by  tite  other  members,  or  by 
tbelr  wives,  or,  II  they  should  die,  by  their 
widows,  heirs,  or  devisees.  In  efaort,  we 
are  anable  to  dlseoTOT  any  aatlsfaetory 
reason  tor  denying  to  a  conn  of  equity 
tbe  powur  to  treat  real  estate  as  person- 
alty In  order  to  make  binding  partnership 
obligations  In  reterence  to  Che  partlcalar 
•Db]ect-matter  of  tbe  regular  dealings  of 
tbe  firm,  when  that  rnlesoagbtto  be  In- 
voked to  this  end  la  readily  applied  to  en- 
force the  payment  of  ordinary  debts,  ur  to 
secure  a  partnership  division,  which,  as 
compared  with  the  Immediate  and  pri- 
mary aim  of  carrying  on  tbe  regular  busl- 
ness  of  the  concern,  are  tbe  secondary  and 
ultimate  pnrposen  to  wblcb  the  partner- 
ship  property  has  been  pledged  or  devoted. 
And  aatboiities  are  not  wanting  to  sup- 
port tb9  conclusion  that  the  rule  la  not 
confined  tn  Its  application  by  any  such  un- 
reasonable distinction.  In  Lang's  Heirs 
V.  Waring,  17  Ala.  145,  It  was  said:  "So 
far  as  the  partners  and  their  ci'edltora  are 
concerned,  real  eatate  belonging  to  tbe 
partnenihtp  Is  In  equity  treated  as  mere 
personalty;  and  so  It  will  be  deemed  as 
to  all  other  intents,  It  tbe  partners  have 
by  agivenient  or  otherwise  Impressed  up- 
on it  that  character. "  In  a  suit  to  recov- 
er commissions  for  finding  a  purchsser  of 
real  estate,  bronght  by  a  man  who  has 
been  employed  by  one  member  ot  a  firm 
to  sell  the  partnership  land.  It  was  said: 
*'Tbere  is  no  doubt  that  a  copartnership 
may  exist  In  tbe  purcbase  and  sale  of  real 

6 roperty,  equally  as  In  any  other  lawful 
nslness.  Nor  Is  there  any  doabt  that 
each  member  of  such  copartnership  pos- 
SPRsea  full  authority  to  contract  for  tlie 
sale  ur  other  disposition  ot  Its  entire 
property,  though,  (or  technical  reasons, 
the  legal  title  vested  In  nil  the  copartners 
can  only  be  traneferred  by  tlielr  Joint 
act."  Thompson  v.  Bowman,  6  Wall.  S16. 
(  ns  member  of  a  partnemhip  engaged  in 
the  buHlnnsB  o(  buying  and  selltng  real  es- 
tate, fraudulently,  and  without  the  knowl- 
edge of  his  copartner,  represented  to  a 
puruhaserthat  the  purtuershipland  which 
was  the  sabjfct  of  tiie  sale  was  oll-pro- 
dueing.  Id  an  action  for  damages  for  the 
frniid  and  deceit.  It  was  held  that  botti 
partners  were  liable.  In  the  course  ot  tbe 
opinion  the  eonrt  says:  "  When  tbs  part- 


nersblp  bostoess  la  to  deal  In  real  estate, 
ooe  partaer  has  ample  power,  as  Rcosral 
agent  of  tbe  Ann,  to  enter  into  an  execu- 
tory contract  for  tbe  sale  of  real  estate.  ** 
Chester  v,  fHekeraoa.  M  N.  Y.  1.  "When 
real  estate  is  bruagbt  Into  the  partDersbly 
business,  it  is  treated,  tn  equity,  «s  per- 
sonal estate,  aad  a  leass  ot  It  by  one  part- 
ner is  as  mneb  a  partnership  transaetlw 
as  a  sale  of  partnership  goods  by  falao 
would  be."  Afoderwell  r.  Mulllson,  31  Pa. 
St.  357.  When  laad  Is  purchased  to  be 
dealt  In  as  A  commodity,  this  would  seem 
to  be,  for  the  purposes  of  such  deolliis, 
an  out  and  outeouvenitHi  ot  It  into  per- 
sonalty, and  each  paatnsr  eaa  bind  tbe 
firm  by  contracts  for  Itsdliposttlon.  Lad- 
low  T.  Cooper,  4  Ohio  St.  1 ;  Oleott  t. 
Wing,  4  UcLean.  IS;  Pugb  t.  Currle.  S 
Ala.  446;  Frost  v.  Wolf,  77  Tex,  45S,  14  ft. 
W.  Bep.  440;  1  Bates,  Partn.  H  2»8^  m 
Our  conclDsloa  U  that  partnership  real  es- 
tate is,  in  equity  and  (or  partnership  pur- 
poses, to  be  treated  as  personalty;  and 
that  one  member  of  a  partaersblp,  ea- 
gsged  In  Uie  bashiess  of  buying  and  wM- 
Ing  real  estate,  can  bind  the  firm  by  eon- 
tract  In  tbe  firm  name  for  tbe  sale  of  par^ 
nershlp  land,  and  that  such  contract 
should  be  specially  enforced  against  all 
the  partners.  Tkls  condaslon  does  not 
Involve  a  disregard  of  the  rule  laid  down 
la  Lang's  Helm  v.  Warias.  SB  Ala.  6<0; 
for  the  conversiou  into  personalty  Is  only 
so  far  as  isay  be  called  tor  to  efteetaate 
the  purposes  of  the  partnenihlp,  aad  when 
the  partnership  has  come  to  an  end,  and 
Its  purposes  have  been  fully  arcomplished, 
tbe  real  estate ressmes  Ibt  legal  diaracter- 
Istlce. 

The  acts  of  tbe  defenduit  Smith  Indi- 
cate that  when  be  learned  of  tbe  sale 
made  by  Brown  at  flint  he  treated  It  as 
blading  on  him;  for  it  was  stated  by  two 
witnesses,  who  are  not  contradicted,  that 
bis  demand  on  Bovelsky  was,  not  for  a 
rescission  or  a  non-assertion  ot  the  con- 
tract as  against  falm,  bat  for  a  transfer 
of  the  title-bond  to  falm  or  to  bis  friend 
Baldwin.  Smith  blmsetf  ssys  he  offered 
to  repay  tbe  to  Aorelsky.  tbere^ 
Implying  that  such  repayment  was  neeee- 
sary  to  get  rid  of  the  effect  of  Brown's 
act.  This  conduct  might,  without  relying 
on  the  consideration  stated  above,  be  re- 
garded as  having  the  effect  of  making  tbe 
contract  of  sale  binding  on  him;  (or  If 
Smith,  In  his  dealings  with  Rovelsky, 
treated  the  sale  made  in  tbe  Arm  name  by 
Brown  as  having  such  effect  that  a  trans- 
fer of  tbe  tltle-boDd  to  Baldwin  would 
confer  upon  bim  a  valid  claim  to  the  prop- 
erty, that,  perhaps,  amounted  to  such  a 
subsequent  parol  ratlAeatlon  of  Brown's 
act  as  to  supply  his  original  want  ot  as- 
thorlty  to  make  the  sale.  (Herbert  w. 
Hanrlitk,  16  Ala.  681;  Grady  v.  RoMnaon, 
28  Ala.  2S9;  Gunter  r.  Wllllanta.  M  Ala. 
561;)  and,  if  a  ratlflcatlon  was  once  ma'Je, 
it  wan  irrevocable,  (Whitfield  v.  Kiddle, 78 
Ala.  99;  Andrews  v.  Insurance  Co.,  92  N. 
Y.  596.)  In  view,  however,  ot  the  asser- 
tions made  by  Smith  as  sotm  as  he  beard 
ot  the  SHie,  that  he  had  a  bait  Interest  la 
the  nroperty,  and  that  the  sale  by  Browa 
was  without  his  knowledge  or  etmsent. 
we  pretor  not  to  rely  upon  a  ratMeatkM 
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erldeneed  bf  conduct  of  an  cqolToral  nat- 
nrp.  but  baiw  our  oanclnatons  upon  th« 
condderatlona  aboTe  Ht  forth.  Still  the 
evidence  m  to  Smith's  condaet  In  his  deal- 
infcs  with  Rorelaksr  1b  sigrnlficant,  bb 
Indicating  that  he  was  nnder  the  Impres- 
sion that  one  partner  did  have  the  ripht 
to  bind  tlie  iirm  by  Boch  a  contract  aa 
Bruwn  bad  entwed  Into,  and  that  In  ea- 
forctn^the  contract  the  cimrt  ianotrecoK- 
nMoff  an  obligation  wM^  waa  not  sap- 
poaed  to  exlat. 

Id  copying  tbe  defxwltlonB  of  B.  B. 
Bruwn,  D.  BovelBlcy,  and  Jeaee  W.  Banes 
Into  tbe  transcript,  the  rejclBter  has  writ- 
ten out,  in  the  fomi  of  contlDuouB  para- 
^apbe,  the  interroKatories,  or  parta 
thereof,  and  tbe  ansa'er,  or  parts  thereof, 
without  nnmberiDg  or  otherwiae  arparat- 
Ing  or  IdentMylnif  thelnterrofiatoHeaor 
the  answers.  This  mode  of  copying  depo- 
aitlona  Is  nnoecessarily  conrusinfc.  To 
comply  with  rule  3S  of  tbe  roles  of  prac- 
tice in  this  court.  (Code  1886.  p.  80S,}  the 
Interrofcatorles  and  the  answers  thereto, 
which  should  Immediately  follow  In  tbe 
copy,  ought  to  be  plainly  separated  and 
fdentlfled.  Mo  coats  will  be  taxed  to  the 
rBKlaterfor  copying tntutbe transcript  tbe 
depoaitlons  of  the  three  witnesses  abore 
named.  The  decree  of  tbe  chancery  court 
la  reversed,  and  a  decree  will  be  here  ren- 
dered  for  tbe  specific  eaforcement  of  the 
rontraet  of  sale;  appellee  Smith  to  pay 
the  costs  in  tbia  court  and  In  the  chancery 
court.   Kevenwd  and  rendered. 


Mbhpbw  &  a  B.  Co.  t.  Btnuu. 
(Supreme  Court     Alabama.  April  14, 1801.) 
Wm'fl  SePAUTB  E2T4TB— Ajitbkdftiai.  Awu- 
MBXT— ErPBcT  or  Bbpuuxo  Btatdtb— Right 

TO  8CB. 

la  1871  a  hnatend  eonreyed  land  to  his 
wife  by  antennptlal  aKreemen^  prorldlng  that 
i  t  was  to  be  managed  **  dt  him  bb  tnistee  accord- 
ing to  the  prorialons  of  Rev.  Code  Ala.  {  2S7i. » 
This  section,  prescrloing  that  the  separate  estate 
of  the  wile  rarta  in  the  husband  as  her  trustee, 
sad  that  he  sball  hare  tbn  right  to  the  incofnes 
and  profits  thereof,  was  repealed  by  Code  Ala. 
18S6.  IS  8841,  S847,  proriding  that  a  wife's  prop- 
erty remains  ber  own  dorlng  coverture,  ana  tbat 
•be  nrniat  sne  alone  at  law  or  in  equity  for  dam- 
ages  to  tAe  Inoomes  and  profits  thereof.  Betd, 
that  tbe  ttatus  of  the  land  was  not  changed  by 
the  repeal,  and  that  tbe  wife  could  not  fn  her 
own  name  sae  a  carrier  for  loss  of  cotton  pro- 
doced  thereon. 

Appeal  from  circuit  court,  Lawrence 
county;  H,  C.  Sprakb.  Judge. 

The  appellee.  Mrs.  Sarah  M.  Bynum, 
brought  this  action  tu  recover  damegw 
for  the  borniug  of  certain  cotton  on  the 
depot  platform  of  the  defendant  corpora- 
tion at  Conrtland.  Tbe  burning  was  al- 
leged to  haw  been  caused  by  sparks  emit- 
ted from  one  of  the  defendant's  locomo- 
tlrea.  She  recovered  judgment.  The  rul- 
ingaof  tbe  court  beluw  were  adrerseto 
the  defendant  opim  sereral  qneatlone.  the 
most  of  which,  bowever,  are  unnecefisary 
tu  be  recited  In  tbta  statemeot  of  facts. 
The  cotton  was  a  part  of  the  rents  and 
profits  uf  certain  land  which  had  been 
dpeded  to  tbe  plaintiff  by  her  husband 
prior  to  their  marriage.  By  the  terms  of 
thla  deed  ul  conreynuoe  tbe  riglit  to  man- 


ace  and  control  said  property  waa  n- 
servad  to  tbe  husband,  and  tt  wae  to  "ba 

held,  managed,  and  coatrcdled  by  him  aa 
trustee,  according  to  the  terais  and  pro- 
visions of  section  S872  of  the  Revieed  Coda 
of  Alabama."  At  the  time  the  cotton  waa 
alleged  to  have  been  bnmed,  and  at  tha 
time  the  present  snit  wae  brought,  tbe 
said  hosband  of  the  plaiotitt  was  living, 
baring  had  all  tbe  time  the  control  of  tba 
property  aa  provided  by  tbe  deed,  and 
having  received,  managed,  and  controlled 
tbe  rents  and  profits  as  husband  and 
trustee.  Dnder  thlB  evidence,  as  well  as 
the  other  facts  adduced,  the  defendant  ra- 
qnesled  tho  coart  to  give  the  follnwing, 
among  other,  charges,  which  were  In 
writing:  "It  Ib  not  shown  In  this  case 
that  the  plaintiff,  Sarah  Bf.  Bynum,  waa 
the  owner  of  the  cotton  that  was  burned ; 
and  If  the  ]ury  believe  the  exidence  they 
must  find  for  tbe  defendant. "  The  conrt 
refused  to  give  this  charge,  and  the  de- 
fendant duly  excepted.  This  rollag  pre- 
aeotB  tbe  only  phaee  of  the  cause  condd- 
ered  by  the  appellate  court,  and  hence 
rendera  annecesaary  a  atatement  of  other 
ruHnga. 

Humea,  WMlker  A  Sheil^y,  for  appellant. 
Boahkch  di  Natbaa  and  jMCkaoa  db  Saw- 
teU9j  for  appellee. 

CoLKUAN,  J.  The  plaintiff  sued  to  re- 
cover tbe  value  of  certain  bales  of  cotton 
alleged  to  have  been  destroyed  by  flre  la 
March.  ISKHt.  while  In  tiie  posaeaalon  of  the 

defendant  as  a  common  currier.  Tbe  cot- 
ton was  grown  on  lands  of  the  plaintiff 
conveyed  to  her  by  antenuptial  contract 
executed  by  O.  U.  Bynum  in  conBlderatloa 
of  marriage,  and  was  dated  26th  Felira- 
ary,  1871.  The  queeCion  of  vital  Impor- 
tance to  plaintiff  la  whether  tbe  deed  of 
conveyance  vested  In  ber  a  atatntory 
estate,  aubject  to  and  changed  by  the  aub- 
sequent  act  of  the  legislature  ol  February 
28. 1887,  or  whether  therlghtsand  IntereHta 
of  the  parties  were  bo  declared,  vested, 
and  fixed  by  tbe  deed  uf  conveyance  that 
subsequent  legislation  could  not  alter,  en- 
large, or  restrict  tbeiu.  Jt  cannot  fw 
doubted  that  the  parties,  being  aal  juris, 
could  make  any  contract  In  reference  to 
the  property  they  saw  proper  to  make  If  It 
did  nut  contra  Venn  any  statute  or  princi- 
ple of  public  policy.  By  section  2&71,  Rev. 
Code  1N67,  "all  property  of  tbe  wife  held 
by  ber  previous  to  the  marriage  or  which 
abemay  becomeentltled  to  after  marriage, 
is  the  separatH  estate  of  the  wife, "  etc., 
and  by  section  2372lt  Is  provided  that  prop- 
erty thus  belonging  to  the  wife  vests  In 
the  husband  aa  ber  trustee,  who  hnH  the 
right  to  oianage  and  contrul  the  Rame, 
and  Is  not  required  to  accuunt  for  the 
rents,  Incumce,  or  profits.  Under  the  law 
as  declared  In  the  foregoing  statutes  It 
wae  cleariy  and  definitely  settled  that 
whenever  the  Income,  rents,  and  profita  of 
the  wife's  atatntorv  Beparate  estate  Is  tba 
Hnb]ect  of  a  separate  suit,  the  husband 
should  sue  for  them  In  his  own  name. 
Williamson  v.  Baker,  78  Ala.  591 ;  Pickens  v. 
Oliver.  29  Ala.  528.  The  act  of  February 
28,  1887,  repealed  pre-existing  statutes  cre- 
atlug  and  regulating  the  separate  ei^tutes 
of  married  a  omen,  and  lutru^noed  a  new 
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flystem,  enlarsrtng  ttae  Interest  of  the  wife, 
■aod  her  capacity  to  sae  and  ber  liahllitjr 
tu  he  sued,  and  annulled  the  title  of  the 
buBband  as  trustee  of  bis  wife,  and  took 
-Iroiu  hlra  all  control  over,  right  to,  and 
Interest  in,  the  Incomes,  rents,  and  proflta 
of  berseparate  estate.  The  wife  now  mnst 
«ae  alone  for  the  rent,  Income,  and  profit 
of  her  separate  estate,  (Code  1886,  S  ^7.) 
wliereaH  under  the  prevfons  statutes  we 
have  Keen  that  the  husband  alooe  could 
sue  when  such  was  the  Hubject-matter  of 
a  separate  suit.  As  the  statute  bad  made 
tbe  husband  trustee  for  an  estate  made 
separate  by  staiate,  and  g&ve  blm.  as  an 
Incident  to  tbe  relation  of  fansband  and 
trutitee,  tbe  rents,  Incomes,  and  profits.  It 
was  wltbln  tbe  leKlalative  power  to  abro- 
gate or  take  from  blm  tbe  power  and  In- 
terest so  vested  In  him  by  the  statute. 
BamaKe  v.  Towles,  86  Ala.  589,  5  South. 
Rep.  842;  Roouey  t.  Michael.  84  Ala.  585,  4 
South.  Rep.  421 ;  Jordan  v.  Smith.  88  Ala. 
SOI,  S  South.  Rep.  708.  Tbe  anthurlty  of 
tbe  leKlslatare  to  enlarge  an  estate  of  the 
wife  held  and  owned  by  her  subject  to  con- 
ditions, the  legnl  title  cu  which  was  in  tbe 
fauband.and  tu  alter  and  abolish  tbe  right 
of  title  of  her  statutory  trustee,  althdugb 
-an  Incident  to  his  relation  as  hUMband, 
flods  support  and  Is  maintainable  on  no 
other  principle.  Halllday  t.  Jones,  57 
Ala.  535;  RoblnsoD  r.  Walker.  81  Ala.  407, 
1  South.  Rep.  847.  Neither  the  act  of  Feb- 
ruary 28. 18K7,  nor  any  previous  acts  cre- 
ating and  regulating  estates  of  married 
woman,  can  be  given  a  retroactive  effect 
so  as  to  interfere  with  rixbts  which  have 
become  vested  In  third  parldes.  or  with 
any  right  created  by  contract.  It  la  only 
tbe  right  created  by  Che  statute  which 
tbe  statute  can  abrogate.  The  right 
by  contract  is  preserved  inviolate  by 
the  constitution.  Shaeffer  t.  Sheppard,  54 
Ala.  245;  Sterns  v.  Weathers,  SO  Ala.  7l;i; 
Hardy  T.  Baos,  29  Ala.  171;  Manning  v. 
Manning.  24  Ala.  386;  Kldd  v.  Montague, 
19  Ala.  619:  Maxwell  v.  Grace,  85  Ala.  579, 
6  South.  Rep.  819.  In  tbe  case  of  Smith 
Smith,  80  Ala.  648,  la  construing  article 
S,  c.  1,  tit.  5,  p.  2,  of  the  Code  of  1852,  p. 
880,  relating  to  separate  estates  of  mar- 
fled  women,  It  was  declared  that  this 
court  had  uniformly  held  that  the  words 
"separate  estate"  relate  to  estates  made 
separate  by  law,  and  do  not  emtirace 
those  "made  separate"  by  the  contract  of 
parties ;  that  it  did  not  relate  "to  estates 
which,  independent  of  legislation,  would 
have  been  separate  by  operation  of  the 
instrument  or  contract  creating  tliem;" 
and  thiH  construction  has  been  uniformly 
applied  ever  since  the  decision  of  the  ease 
of  Short  v.  Battle,  52  Ala.  461.  It  the  bus- 
l»and  Is  made  trustee,  and  the  rents  and 
profits  are  given  to  him  byth»deed  of 
ccnveyance,  It  Is  not  dune  by  oi>erntion  of 
law,  but  by  the  operation  of  the  Instru- 
ment. Such  an  estate  would  be  valid  and 
upheld  without,  and  Itidepcudeut  of,  legis- 
lation. It  can  muke  no  difference  that 
the  estate  created  by  contract  in  many  re- 
spects may  be  similar  to  the  one  created 
hy  law.  The  one  derives  its  existence  and 
life  from  the  contract  of  tlie  parties,  the 
other  from  statute;  and  no  legislation 
■can  Intervene  and  convert  an  estate  by 


contract  Into  statutory  estate.  The 
rents,  incomes,  and  profits  belong  to  the 
husband,  not  by  virtue  ol  the  statute,  but 
by  the  contract  of  conveyance.  It  matters 
not  that  the  conveyance  created  an  equi- 
table estate  in  tbe  wife.  Tbere  was  no 
law  to  prevent  the  parties  from  contract- 
ing with  each  other  as  to  who  should  be 
entitled  to  the  income  and  rents  during 
the  life-time  of  the  grantor,  and  for  tbe  re- 
mainder after  her  death.  "  If  the  wife  have 
a  separate  estate  created  by  deed,  and 
such  deed  contain  no  provision  to  the  con- 
trary, the  wife  Is  entitled  t<i  tbe  rents.  In- 
come, and  profits."  Smith  Smith,  ao 
Ala.  044,  If  tbe  present  suit  was  by  tlie 
wife  against  tbe  busband  to  reeover  tbe 
cotton,  construing  tbe  contract  In  tbe 
light  of  sarronndlng  circumstances,  and 
looking  at  tbe  Intention  of  the  parties, 
without  the  aid  of  so  many  authorities 
construing  the  married  woman's  law,  we 
could  not  yield  an  assent  to  any  coostrac- 
tlon  of  the  agreement  wbleb  would  take 
from  tbe  grantor  bis  right  to  the  Incomes, 
rents,  and  profits  which  be  was  so  careful 
to  preserve  In  the  grant  for  his  own  bene- 
fit and  use.  Under  our  construction  of  tbe 
contract  and  the  law  which  governs  It, 
the  cotton  belonged  to  the  husband,  and 
the  wife  cannot  maintain  this  action.  As 
this  view  frf  the  question  will  probably  be 
decisive  of  tbecase.lt  Is  nnnecessary  to 
consider  the  other  qucHtlons  raised  by  tbe 
record.   Reversed  and  remanded. 

WAI.SEB,  J.,  not  sitting. 


Warbbn  et  aL  v.Wbtdmpka  LumbbsGo. 
et  ah 

{Svipnme  Court  tf  Alabama.  April  14, 18BL) 

InSOLVBNT  COKTOEATlOy  —  MAKSHALIHe  ASSBTS. 

In  Bu  action  to  marshal  tbe  assets  of  a  oor- 
'  poratioQ,  to  require  tbe  Btockholders  of  an  Insolv- 
ent corporation  to  pay  unpaid  aubacriptions,  and 
to  restrain  tbe  eoforcement  of  a  material-man^s 
lien,  creditors  holding  mortfrage  and  vendors' 
liens  were  made  defendants.  It  appeu-ed  that  A«, 
one  of  the  creditors,  had  furnished  the  corpora- 
tion with  supplies  upon  an  agreement  with  B., 
who  held  a  mortgage  on  tbe  corporate  property, 
that  the  latter  would  not  eoforoe  his  lien  uaUl 
A.  was  paid.  Meld,  that  A.  acquired  no  lien  on 
the  [ovpertv  as  against  the  corporation,  and  bis 
claim  of  priority  as  against  B.  Involved  no  con- 
troversy with  the  other  creditors. 

Appeal  from   rhancery  court.  Elmore 
county;  S.  J.  McSpadden,  Chancellor. 
Wntts  (ft  Son,  for  appellants. 

Ci.oPToN,  J.  James  H.  Hartley  and  the 
Escambia  LumberCouipuny  flletbe  bill  <m 
behalf  ol  themselves  and  the  other  credit- 
ors against  the  Wetumpka  Lumber  Com- 
pany, an  Insolvent  corporatloa.  and  Its 
stockholders.  Tbe  objects  of  the  bill  are 
to  require  the  stockholders  to  pay  their 
alleged  unpaid  subscripilons ;  to  enjoin 
the  prosecution  of  an  action  brought  tiy 
H.  W.  Clark,  the  principal  shareholder, 
against  the  corporation,  to  enforce  a  ma- 
terial-man's lien,  uu  the  ground  that 
nothing  Is  due  him;  tbe  appointment  of  a 
receiver;  and  general  relief.  The  bill  was 
amended  so  as  to  make  creditors  wbo 
claim  to  hold  mortgages  and  a  vendor's 
Hen  on  tbu  lands  sold  the  company  defoid- 
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ants.  On  a  reference  held  by  the  register 
QDder  a  decree  of  the  chancellor,  J.  R. 
Warren  A  Co.,  amonR  other  creditors,  filed 
and  proved  their  claim  for  Hbont  f 1,500. 
Clark  filed  and  proved  a  claim  for  t4.00(>, 
Becor^d  by  a  mortKase  on  property  ol  the 
company,  and  also  a  claim  for  over  $S,000 
for  materials  furnlehed,  for  the  secuiity  of 
which  be  claimed  a  lien  under  the  statute. 
J.  R.  Warren  ft  Co.  contested  the  priority 
of  Clark's  mnrtffage  over  their  claim,  and 
IntrodDced  proof  tending  to  show  that 
Oark  afsreed,  it  they  would  sell  Bupplfes 
to  tbecompany.not  toprcRS  his  mortfraRe 
until  their  claim  was  paid.  As  to  this 
agreement,  however,  the  e\idence  was 
confllrtlnfc.  The  register  reported  infavor 
of  the  claims  of  Uurk,  and  the  validity  of 
blB  Hen  and  mortgaKe,  bat  also  that  J.  R. 
Warren  &  Go.  sold  supplies  to  the  corpo- 
ration upon  the  understanding  and  flgree> 
ment  that  Clark's  mortgage  wasnot  to  be 
enforced  until  tbeir  claim  was  paid.  The 
cbancellor  sustained  the  exceptions  of 
Clark  to  the  report,  and  decreed  that  his 
inortffage  Is  not  postponed,  and  Is  supe- 
rior to  J.  B.  Warren  ft  Co.*b  claim.  The 
report  of  the  refflster  as  to  the  amount  of 
Qark'a  debt  and  the  validity  of  bis  Hen  and 
mortiifage  was  confirmed  without  excep- 
tions beins:  filed  thereto.  No  exceptions 
havloK  been  filed  In  the  chancery  court, 
objection  cannot  now  be  made  In  this 
coort,  and  the  assignments  of  error  relat- 
ing to  these  qoestions  cannot  be  consid- 
ered. It  Is  nnnecesxary  to  consider  ttaeevl- 
denre  as  to  the  asserted  agreement  that 
Clark  would  not  enforce  his  mortKage  un- 
til J.  R.  Warren  ft  Co.'s  claim  was  paid, 
or  the  effect  of  euf.h  agreement,  If  made; 
for  we  do  not  regard  this  matter  present- 
ed in  a  mdnner  In  which  the  cbancellor 
could  properly  consider  it.  J.  R.  Warren 
ft  Cu.  did  not  come  in  and  make  them- 
selves complulnants  nnder  the  Invitation 
of  the  bill.  Tbey  became  parties  only  so 
far  as  their  appearance,  filing  and  prov- 
ing; tbeir  claim  before  the  register,  constl- 
tated  them  such.  It  may  be,  as  has  been 
said,  that  the  general  rule,  where  there 
are  opposing  interests  between  co-defend- 
ants, or  a  defendant  seeks  afflrmatire  re- 
lief, a  cross-bill  must  be  filed,  has  a  nar- 
row and  limited  application  to  salts  fur 
the  marshaling  and  distribution  of  assets, 
when  creditonr  having  conflicting  claims 
couie  in  and  submit  to  the  Jurisdiction  of 
the  court, that  their  rights  in  the  adminis- 
tration of  the  assets  may  be  protected  and 
enforced.  In  re  TaMassee  Mannf'g  Co.,  64 
Ala.  SffT.  By  so  coming  in  they  become 
Quasi  parties,  with  the  right  to  oppose  or 
contest  tbe  claims  of  the  other  croditors 
and  their  priorities,  and  obtain  a  decree 
respecting  them  without  formal  Interven- 
tion by  bill  or  otherwise.  All  questions 
concerning  the  administration  and  distri- 
bution of  the  assets,  so  that  all  unsecured 
creditorsmnyrecelve  thelrdue  proportion, 
notwltbstandinglntervenlng  liens  orother 
claims  to  prior  satisfaction  out  of  a  por- 
tion of  the  assets,— -all  questions  coming 
within  the  scope  and  purposes  of  the  suit, 
and  in  which  the  parties  have  a  common 
interest,— may  be  adjudicated  and  deter- 
mined without  pi-esentathinby  ntherforra- 
al  proceeding.   But  when  ttaeru  are  op- 
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posing  Interests  between  two  creditors,  in 
which  the  others  baveno  Interest,  and  tbe 
determination  of  which  is  not  necessary 
to  enable  all  creditors  to  obtain  admlnlEi- 
tratlun  of  the  aasets  upon  piinciples  of 
equality,  so  far  as  may  be  applied;  when 
new  questions,  presenting  Independent 
matter  not  pertaining  to  the  suit  and  its 

fturposes,  are  raised,  they  should  be  regu- 
arly  presented  In  the  form  ol  a  cross-bill 
or  original  bill,  as  may  be  appmpriate. 
Cowles  V.  Andrews,  SO  Ala.  1%.  Whether 
Clark  agreed  to  waive  bis  lien  in  favor  ol 
J.  R.  Warren  ft  Co.,  or  Is  estopped  from 
asserting  It  against  them,  is  a  matter  In 
which  tliey  are  alone  Interested.  If  Huch 
agreement  was  made.  It  created  no  lien 
upon  tbe  property  in  favor  of  Warren  ft 
Co.  as  against  complainants  or  other 
creditors,  and  they  could  not  assert  a 
preference  to  be  paid  out  of  the  property 
mortgaged  to  Clark  over  tbe  unsecured 
creditors.  Tbe  purposes  of  the  suit  before 
the  court  being  the  marshaling  and  distri- 
bution of  the  corporate  assets.  Its  scope 
was  comprebenaive  enough  to  Inclode  the 
adlndlcation  of  all  controversies  between 
the  unsecured  creditors  and  those  who 
claimed  priority  which  affected  the  equal- 
ity of  distribution.  The  right  of  the  other 
creditors  was  an  equal  distribution  of  the 
surplus,  If  any,  arising  from  the  property 
mortgaged  to  Clark  after  paying  his  debt 
secured  thereby.  Warren  ft  Co.  were  not 
entitled  to  preferred  payment.  If  Clark 
agreed  not  to  enforce  his  mortgage  unt!! 
their  claim  was  paid  their  right  Is  against 
Clark  Indivldnally.  They  acquired  no  lien 
on  the  property  as  against  the  corpora- 
tion, and  their  claim  of  priority  as  against 
Clark  Involved  no  controversy  with  the 
otber  creditors.  Being  a  matter  wbich  , 
concerned  them  and  Clark  only.  It  did 
not  come  witjiln  the  scope  of  the  suit  or 
the  iHsaes  presented  by  the  pleadlntn,  and 
its  determination  was  not  necesbary  to 
a  complete  decree.  Without  deciding 
whether  the  matter  Is  so  entirely  foreign 
to  the  nature  and  objects  of  the  suit  that 
It  could  not  be  brought  therein,  it  numces 
that,  Warren  ft  Co.  not  having  presented 
it  by  any  proceeding  conforming  to  the 
modes  of  chancery  procedure,  the  question 
was  not  presented  so  as  to  require  Its  de- 
clalun.  and  no  decree  should  have  been 
made,  except  an  order  Bustalnlng  Clark's 
exceptions  to  the  report  ol  the  register, 
thereby  eliminating  this  particular  con- 
troversy from  thecase.  The  de4'ree  will  be 
amended  BO  as  to  strike  out  these  words: 
"And  aaid  defendant  Clark's  moi>tgage  1b 
not  postponed  until  the  supply  bill  of 
Warren  &  Co.  1p  paid,  but  the  said  mort* 
gage  Is  merely  declared  superior  to  said 
Warren  &  Co.'s  bill,"— and.  as  thus  amend- 
ed, is  affirmed.   May  v.  Duke,  61  Ala.  68. 


Brandon  v.  Wilbinbo.n  et  al. 
(Supreme  Cmirt  of  Alabama.  April  16, 1801.) 
Allotment  or  Dower — AssieNMEKT  or  Rioht. 

1.  la  a  moceeding  lor  ttssisnmeDt  of  dower 
in  lands  befoafring  to  plaintiff's  llrst  husband  U 
appeared  that  plalntilf  and  ber  present  husband 
had  Bold  and  conveyed  all  ber  title  and  Interest 
therein  to  one  of  defendants,  (vho  was  one  of  her 
deceased  husband's  heirs,  and  Uuit.  part  at.  the 
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porchaie  prloe  had  been  paid.  Held,  that  saoh 
cooreyanoe  d^eatad  her  nght  to  hare  dower  al- 
lotted. 

9.  The  effect  and  operation  of  the  oonnyanoe 
oannot  be  defeated  by  proof  merely  that  aU  tbe 
purchase  money  has  not  been  paid. 

Appeal  from  cfaaocery  coart,  Qenara 
county:  John  A.  FosTBiit  Chuncellor. 

tituliia/ts  A  Wilkinison,  for  appeUaotB. 
J.  £.  Floarnoy,  lor  appellee. 

Glopton,  J.  Mattle  Brandon  filed  the 
bill  December  20, 188S,  tor  the  parpoee  uf 
obtafnlng  an  aBeiffuiueot  ol  duwer  In  the 
lands  ol  vhlcb  her  first  husband,  Henry 
T.  Wilkinson,  was  seised  and  possessed  at 
the  time  uf  bla  death  In  January,  1h74, 
and  also  a  homestead  exemption.  The 
asBignment  is  resisted  on  tbe  ground  that 
In  December,  18H4,  complainant  and  her 
present  husband.  In  consideration  of 
91,600,  sold  and  conTeyed  all  her  right,  ti- 
tle, aud  Interest  In  and  to  the  real  estate 
of  ber  deceased  husband  to  W.  W.  Wllkln- 
Bon,  one  of  bis  heirs,  under  wbora  the  oth- 
er defendants  claim.  The  chancellor  de- 
creed that  complainant  was  entitled  to 
aHsiffnmcnt  of  duwer,  being  of  opinion 
that  W.  W,  Wilkinson  acquired  no  inter- 
ests by  the  conveyance,  the  same  having 
been  made  betore  dower  was  assigned.  A 
conveyance  of  the  dower  Interest  to  a  i>er- 
■on  other  Chan  the  terre-tenant,  b^ore  it 
Is  assigned,  bus  different  operation  at  law 
and  In  equity.  The  widow  having  no 
fixed,  determinate  estate  In  any  specific 

gart  of  tbe  land  until  dower  Is  allotted, 
er  antecedent  conveyance  to  a  stranger 
passes  no  l^al  estate,  and  Is  inoperative 
at  law,  and,  when  made  to  the  terre-^- 
ant.  operates  Id  the  nature  of  a  release  or 
extlngulsbmentolthe  right  uf  dower.  Un- 
til assiffned,  ber  right  to  duwer  is  an  equi- 
ty, of  which  a  court  ul  law  does  not  take 
cngnlzauce;  but,  on  the  principle  that  an 
assignment  of  a  right  in  actiun,  tbuugh 
not  assignable  at  law,  will  be  protected 
In  equity,  a  court  ol  equity  will  uphold 
tbe  widow's  alienation  ol  herdower  Inter- 
est to  a  stranger,  and  protect  the  rights 
ol  the  alienee,  there  being  a  valuable  con- 
slderatlon  paid,  and  tbe  absence  of  fraud, 
Imposition,  or  nndue  advantage.  Of 
course  the  heirs  are  entitled.  In  such  L-ai*e, 
to  have  the  dower  assigned,  so  that  the 
balance  of  the  descended  real  estate  may 
be  dlsincnmbered ;  but,  when  neither  the 
betrs  nor  tbe  allmee  desire  or  ask  It,  an 
assignment  at  tbe  Instance  of  the  widow 
would  be  useless  and  unnecessary,  for  It 
would  Inure  to  the  benefit  of  her  alienee. 
These  principles  were  declared  In  Reeves 
T.  Brooks,  SO  Ala.  2A.  from  wiileh  this  case 
Is  not  distinguishable.  In  that  case  tbe 
fact  that  the  complainant,  Mrs.  Reeves, 
had  conveyed  all  her  estate  and  Interest  In 
the  InndH  of  ber  deceased  huRbundtothe 
defendants,  was  held  operative  In  equity 
to  defeat  her  right  to  bavedower allotted. 
It  appearing  from  the  evidence  that  Wll- 
klndun  had  not  paid  all  the  purchase 
money,  the  chancellor  was  further  uf  the 
opiitlon  that  he  cuuld  not  Insist  upon  tbe 
protection  of  bis  equitable  rights,  and 
that  tbe  principle  declared  In  Beeves  v. 
Brooks  does  nut  apply.  Defendants  are 
not  appealing  to  the  court  lor  aid;  they 


ask  no  afflrmaUve  relief.  Complainant 
seeks  tbe  Intervention  of  the  coart,  and 
defendants  merely  bring  forward  In  bar  of 
her  asserted  right  a  conveyance  executed 
by  her  and  ber  husband,  absolute  In  form 
and  terms,  which  Is  primu  facte  valid  and 
operative  In  equity.  The  vacation  of  the 
conveyance  Is  essential  as  preliminary  ra- 
Ilef.  This  may  be  done,  and  the  duwer 
assigned  In  one  suit  on  proper  allegations 
and  proof  that  It  was  procured  by  fraud, 
impoaltlon,  or  undue  advantage;  also, 
the  evidenceshowing  that  she  has  received 
nearly  f 700  ol  tbe  purchase  money,  there 
should  be  an  oiler  to  restore  It.  The  bill 
not  only  contains  no  such  aUegat^Ion.  but 
makes  no  reference  whatever  to  the  con- 
veyance. It  comes  only  by  way  of  de- 
tense,and, until  assailed  and  annulled. pre- 
vents an  assignment  of  dower  tor  ber 
benefit.  Its  effect  and  operation  cannot 
be  defeated  by  proof  merely  that  all  tha 
purchase  money  has  not  been  paid. 
versed  and  remanded. 


Horn  T.  Dbcatub  IiAno  Imp.  Co. 

(Supreme  Cawrt  of  Alabama.  April  16, 1891.) 

MuTBB  kfca  Servant  —  Uonthlt  Hieiko— 
Wbonqpdl  Disohaege. 
One  employed  and  paid  by  the  montli  at  a 
fixed  rate  oan  recover  for  a  whole  month  when 
dlsobargod  without  cause  near  the  middle  thereof. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

This  action  was  brought  by  Q.  H.  Moss, 
against  the  Decatur  Land  Improvement 
Company,  and  sought  to  recover  the 
amount  alleged  to  be  due  for  a  month's 
wages  according  to  a  contract.  PlalnUlt 
appeals. 

Wert  &  Speake,  for  appellant.  Brlekell, 
Uarrle  4k  Eyater,  for  appellee. 

Coleman.  J.  There  was  no  conflict  in 
tbe  evidence,  and  it  was  the  duty  of  the 
court  to  declare  the  conclusion  ol  the 
law.  The  court  charged  tbe  Jury.  If  tbay 
believed  the  evidence,  to  find  lor  tbe  de- 
fendant. It  appearslrom  tbeblll  ol  excep- 
tions that  In  the  month  ol  February  plain- 
tiff was  employed  as  book-keeper  fur  de- 
fendant at  th'>  price  of  $50  per  month ;  that 
be  went  to  work  beginning  on  the  6th  day 
of  February,  and  worked  the  balance  ol 
the  month  at  that  rate;  that  nuthln? 
more  was  said,  and  be  worked  through 
March  and  April,  receiving  at  tbe  end  off 
each  month  f50.  On  tbelst  of  May  It  waa 
agreed  that  defendant  should  pay  plain- 
tiff 960  permonth,  whicbamountwas  paid 
him  at  theend  of  the  month.  "Thatnotb- 
Ing  was  said  about  a  hiring  by  tbe  day  or 
week  or  year,  but  that  be  was  employed 
and  was  to  be  paid  by  the  month,  at  sixty 
dollars  per  month,  lor  no  special  time.* 
Without  any  further  understanding  plain- 
tiff cuntinued  his  services  until  he  was  dis- 
charged on  the  14tb  day  of  June.  There 
was  no  reason  assigned  tor  dlscharglnic 
plaintiff,  except  a  desire  to  lessen  ex pcnses^ 
and  plalntllf  uRered  to  continue  his  serv- 
ices. Defendant  tendered  to  plalntlft  $2ft 
fur  the  14dayB  of  services  rendered  In  June, 
being  the  amount  then  owing  at  Che  rates 
of  $60  per  mouth,  which  sum  plaintiff 
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fosed  to  receive  In  sattaf  action,  bat  claimed 
that  defendant  was  Indebted  to  talm  for 
the  entire  month  of  June.  The  suit  n-aa 
bruoght  to  recover  the  amount  of  fRO 
claimed  to  be  dne  nnder  the  agreement  for 
tbe  month  ol  June.  The  qaestlon  1b,  do 
tbeee  facts  constltote  an  entire  contract 
of  blrlnK  by  the  month,  or  a  contract  ter- 
minating at  will,  entitling  the  party  to  be 
ptild  only  at  tbe  rate  of  9<10  per  month? 
Whatever  may  have  been  the  pffect  of  the 
contract  made  In  Kebrnary.the  evidence  Is 
that  In  May  "plaintiff  was  employed  nnd 
was  to  be  paid  by  the  month  at  alxty  dol- 
lars per  month.^  This  was  not  a  fairing 
by  the  day,  at  the  rate  of  9W  per  month. 
In  the  case  of  Beach  v.  Mollen,  It  was  held 
"that  a  contract  to  pay  sixteen  dollars 
foramonth'a  service  Is  as  entire  In  Its  con< 
iilderatlon  as  Is  a  contract  to  pay  a  aam 
tor  a  chattel.  If  tbe  payment  of  monthly 
or  weekly  wages  Is  the  only  clrcamstance 
from  which  the  dnratJon  of  the  contract 
Is  to  be  Inferred,  It  will  be  taken  to  be  a 
blrlng  lor  a  month  or  a  week. "  Beach  v. 
Mollen»  S4  N.  J.  Law.  344;  King  v.  MItrh- 
am,  18  East,  851.  If  plaintiff  had  volun- 
tarily left  the  employment  of  defendant, 
without  legal  excuse,  on  the  I4th  day  of 
Jane,  nnder  tbe  evidence  In  this  case  he 
could  not  have  recovered  tor  serrlceHren* 
dered  up  to  tbe  time  of  quitting.  A  eon 
trart  of  this  character,  to  be  valid,  must 
bemntnally  binding.  Thecontract  proven 
In  this  case  Is  altogether  dltfen;nt  from  tbe 
contract  proven  In  the  case  of  Howard  v. 
Railroad  Co.,  8  South. Rep.  868,  (at  present 
term.)  In  the  latter  case  there  was  noth- 
ing to  show  a  muatbly  hiring  tor  a  longer 
tmn  than  by  the  month,  and  there  was 
DO  averment  In  the  complaint  to  show 
that  the  plaintiff  was  discharged  at  any 
other  time  than  at  the  end  of  tbe  month. 
Under  the  view  we  take  of  the  contract  It 
becomes  unnecessary  to  consider  other 
qaentlons  raised  upon  the  admlaHlblllty  of 
erldence  offered  by  plaintiff,  and  which 
was  excluded  by  tbe  court.  The  court 
erred  In  giving  the  general  charge  in  favor 
of  defendant.  Reversed  and  remanded. 


LcNOT  v.  State. 
iSmjnmg  Cov/rt  qf  Alabama.  April  10,100.) 
HoMunos— Draara  or  Fioor— Psrbmptobt  Cniir- 

LB3MB8— BXAMIKATIOV  OV  JUBOBS. 

1.  Where  a  ^xxror  hat  been  examlDed,  ftnmd 
ooinpalant,  md  aoeepCed  by  the  state,  defendant 
ODDot,  as  a  matter  of  right,  examine  txlmfor  the 
porpoM  of  a  peremptory  cbaiUence,  if  that  course 
leenu  best;  and  the  refusal  of  the  court  to  allow 
SDcbesamioatloQ  is  therefore  not  reviewable,  un- 
der Code  Ala.  Sf  87S8,  4«08,  providing  that  the 
matter  to  be  reviewed  shall  be  somecharge,  opin- 
ion, or  declrion  of  the  oonrt  touching  the  cause 
of  action. 

2.  A  reqaeeted  ohatse  that  the  only  Juat 
foandatiou  for  a  verdiut  of  guilty  is  that  the  en- 
tire Jnrjr  shall  "fully  and  perfectly"  believe  that 
defendant  Is  guilty,  as  rharged  In  this  Indict- 
ment, to  the  exclusion  of  every  reasonahle  doubt 
of  his  gnilt:  and  if  the  state  has  failed  to  fur- 
nish this  fall  measure  of  proof,  and  to  imiireas 
tbe  minds  of  tbe  lory  with  soch  "full  and  per- 
fect" bell^  of  the  defendant's  gnllfc,  the  Ioet 
mgbt  to  find  him  not  guilty, — Is  misleading,  aa 
OHO  at  least  to  an  interiwetation  requiring  a 
ueher  measure  of  proof  of  guilt  than  tba  lawex- 


8.  Tbe  indtotment  being  for  miirder,  aQd  eon* 
talning  three  coants,  each  ohareing  that  defend* 
snt  "unlawfully  and  with  malioe  aforethought 
kiUed, "  and  the  Instrument  of  death  being  laid 
in  the  first  count  as  a  mattock  and  in  the  second 
count  as  "some  blunt  instrument,"  the  name  and 
particular  description  of  which  is  unknown  to 
tbe  luiTt  and  in  the  third  the  manner  and  mesne 
of  the  killing  being  averred  to  be  tmknown  to 
thegrand  Jury,  the reqalremont  of  the  Inatruotion 
that  the  Jury  ahould  believe  defendant  "guilty, 
M  charged  in  this  indictment, "  might  mislead 
the  Jury  to  the  oonclusion  that  they  could  not 
convict  unless  they  found  that  the  killing  was 
with  malice  aforethought,  and  unless  they  found 
that  the  instrument  used  was  a  mattock,  and  also 
a  blunt  instrument,  which  was  not  a  mattock. 

Appf>alfrom  city  court  of  Mobile;  O.J. 
Semmbb,  Judfce. 

The  defendant  in  this  case,  Frank  Lun- 
dy.  was  indicted  fur  the  murder  of  Elias 
Farndl,  was  convicted  of  mnrdcrln  the 
second  degree,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  10  years.  The  in- 
dictment contained  three  counts,— the  first 
charging  that  the  deceased  was  killed  "by 
striking  him  on  the  head  with  a  mattock 
the  secund,  "by  striking  him  with  som9 
blunt  Instrument,  the  name  of  whlrh,  and 
a  more  particular  description  of  which, 
are  to  the  grand  Jury  unknown and  the 
third,  that  It  was  done  "in  a  manner  and 
by  meaus  to  this  grand  Jury  unknown. " 

Sam  B.  lirown  and  J.  J.  Parker^  for  ap- 
pellant. Wnilam  £.  MhtUb,  Attj,  Oeu., 
for  the  State. 

McCr.BLLAtr.  J,  Tbe  bill  of  exceptions 
contains  the  following  recital  with  respect 
to  the  drawing  of  the  Jury :  "The  name  of 
one  John  D.  Hagan  being  drawn,  he  was 
sworn  and  examined  by  the  court,  and, 
bdng  declared  by  the  court  to  be  a  com- 
petoit  Juror,  he  wasaecepted  by  the  state. 
The  prisoner  then  proposed  to  ask  said 
Juror,  for  tbe  purpose  of  ascertaining  a 
ground  for  peremptory  challenge,  should 
it  be  deemed  advisable.  In  what  part  of 
Mobile  county,  Ala.,  he  resided ;  how  far 
from  the  Farnell  neighborhood,  and  from 
the  sight  [?]  of  the  murder;  whether  or 
not  he  was  very  frf«id1y  with  thedeceased. 
Ellas  Farnell,  and  with  the  Faraells;  and 
whether  or  not  he  had  read  testimony  as 
published  In  the  newspapers.  The  court 
refused  to  permit  any  one  and  nil  of  said 
questions  to  be  put  to  said  Juror  as  grounds 
of  peremptory  challenge,  he  having  b«»pn 
declared  competent  by  the  court,  and  ac- 
cepted by  tbe  state;  to  which  ruling  and 
action  of  the  court  the  prisoner  duly  and 
separately  excepted,  and  then  challenged 
said  juror  peremptorily.  Prisoner's  coun- 
sel, at  tbe  time  tliey  put  said  questions  to 
said  juror,  argued  and  dlatlnctly  stated 
tu  the  court  that  their  object  In  doing  so 
was  not  to  challenge  the  juror  for  cause* 
but  for  peremptory  challenge,  should  that 
course  be  thought  proper  by  them.  But 
tbe  court  ruled  that  the  said  questions 
were  improper  for  any  purpose,  whether 
for  cbaltengra  for  cause  [or  peremptorily ;] 
and  the  prisoner  then  duly  excepted  to 
said  ruling  and  action  of  the  court,  as 
abnvestated."  Aningpnluusand  plausible 
argument  has  been  made  In  this  court  In 
support  of  this  exception,  but  It  la  un- 
sound; there  is  no  merit  In  the  point. 
The  fundamental  Inflrjnlty  of  appellant's 
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Eraltion  iB  that  tbe  matter  attempted  to 
B  presented  la  not  a  question  of  law  aris- 
ing lu  the  proreedlDgB  on  tbe  trial  of  tbla 
case  In  the  city  court,  which  this  ronrt  can 
consider  and  revise.  Our  statute  with 
respect  to  bills  of  exceptions  in  common- 
law  actions  provides:  "  Either  of  the  par- 
ties In  any  clrll  case,  durlnfc  the  trial  of 
the  cause,  may  reeerre.  by  bill  of  excep* 
tiuns,  any  charge,  opinion,  or  decision  of 
the  court  touching  the  cause  of  action 
which  would  not  otherwise  appear  of  rec- 
ord." Code,5  2758.  Wlih  respect  to  crlm- 
lunl  cBKes  It  is  provided:  "Any  question 
of  law  arising  in  any  uf  the  proceedings  In 
a  criminal  case  •  •  *  may  be  reserved 
by  the  defendant  »  •  •  for  the  consid- 
eration of  the  snpreme  court;  and,  It-tlie 
qnestion  does  not  distinctly  appear  of  rec- 
ord, It  must  be  reserved  by  bill  of  excep- 
tions." etc.  Code,  S  -^508.  It  has  never 
been  snppoHed  but  the  questions  which  may 
tbUR  be  presented  In  either  class  of  cases 
are  of  tbe  same  character  aa  those  revls- 
able  by  this  means  In  the  other.  In  both, 
the  matter  to  be  reviewed  must  be  some 
"charge,  opinion,  or  decision  of  tbe  court 
touching  tbe  cause  of  action;"  and  In 
both,  such  charge,  opinion,  or  decision  of 
the  court  must  be  with  respect  to  a  ques- 
tion of  law  ariulng  In  the  proceedings  In 
the  case.  The  charges  of  the  court  are. 
In  given  cases,  its  definitions  of  the  cause 
of  action  declared  on,  or  of  the  crime 
charged,  and  of  thedefeuses  relied  on  there- 
to, and  Its  opinion  as  to  what  facts  do  or 
do  not  constitute  the  one  or  the  other. 
Other  than  this,  the  judge's  opinions  and 
decisions,  which  may  be  reserved  by  bill 
of  exceptions,  are  Its  determinations,  on 
motlous,  objections,  and  the  like,  of  ques- 
tions of  law  which  have  some  bearing  up- 
on the  Issues  Involred  In  the  trial,  and 
hence  opon  the  Judgment  to  result  Uiem- 
trttm.  The  Issue  of  fact  upon  or  In  refer- 
ence to  whieli  a  revlsable  ruling  Is  had 
may  be  a  preliminary  one  for  the  Judge 
or  a  final  one  tor  tbe  lury ;  and  parties 
have,  of  course,  tbe  right  to  adduce  all 
competent  evidence  to  tbe  solution  of 
either  of  such  issues,  and  also  to  except  to 
the  rulings  of  the  court  as  to  the  com- 
petency and  admlsdblltty  of  any  testi- 
mony offered  to  that  end.  Buta  case  can- 
not be  conceived  of  In  which  any  purty 
has  the  shadow  of  a  right  to  elicit  any 
tact  before  or  In  tbe  presence  of  the  court 
or  Jury,  and  a  fortiori  not  by  the  aid  of 
the  court's  power,  from  witness  or  juror, 
which  is  not  addressed  either  to  the  Judge 
or  to  tbe  Jury,  la  not  Intended  as  a  basis 
for  action  on  the  part  of  either,  and  does 
not  tend  to  afford  a  predicate  for  any  de- 
cision on  the  part  of  the  Judge,  or  for  any 
conclusion  on  the  part  of  the  Jury.  The 
facts  sought  to  be  elicited  from  Hagan  by 
tbe  prisoner  were  precisely  of  this  char- 
acter. Therehad  been  a  preliminary  Issue 
trial  by  thejudge  as  to  Hagan'scompeten- 
cj  as  a  Juror  In  the  case.  Tbe  evidence— 
which,  and  the  vehicles  of  which,  are  pr^ 
scribed  by  statute— on  that  lasue  had 
been  adducecl,  and  the  conclusion  reached 
thathe  wasin  all  respects  qualified.  Then, 
when  there  was  no  Issue  before  the  court, 
defendant's  counsel  sought  to  draw  out 
facts,  not  for  tbe  purpose  of  aiding  tbe 


court  to  determine  any  question  before  It, 
bnt  solely  and  avowedly  to  aid  them  in 
exercising  their  nnfettered  election  to  ac- 
cept or  reject  the  Juror,— a  matter  with 
which  tbe  court  had  and  could  have  noth- 
ing to  do.  The  refusal  of  thecourt  to  allow 
this  to  be  done,  its  denial  of  counsel's  right 
to  cooHume  tbe  time  of  the  court  and  of 
tbe  public  in  gaining  Information  for  their 
guidance  in  tbe  discharge  of  the  private 
duty  they  owed  to  their  client, Is  manifest- 
ly  and  palpably  not  a  chaise,  opinion,  or 
decision  touching  the  case,  and  involving 
a  question  of  law  arising  on  the  proceed- 
ings therein.  Jt  might  as  well  be  said,  mo 
far  as  the  legal  principle  is  concerned,  that 
tbe  refusal  of  a  trial  Judge  to  allow  disor- 
der and  confusion  of  any  kind  to  prevail 
In  his  court,  and  his  Incidental  orders  In 
maintenance  of  the  quiet  and  decornui  of 
the  court-room,  could  be  made  the  bases 
of  ejLceptlons  for  review  on  appeal.  It 
was  considerations  of  this  character 
which  led  us  to  substantially  the  same 
conclusion  In  Hawes'Case  (Ala.)  7  South. 
Rep.  302,  where  defendant  moved  thecourt 
to  propound  to  a  Juror  who  bad  been  de- 
clared compeient  tbe  further  inquiry 
whether  he  had  not  at  some  time  in  the 
past  bad  a  dlsqaallfying  opinion  as  to  the 
guilt  or  innocence  of  the  accused.  We 
there  said:  "We  are  unable  to  see  what 
bearing  or  any  relevancy  tbe  answer  to 
this  question  could  have  had  on  the  Issue 
which  thecourt  wascailedon  to  determine. 
He  was  equally  a  competent  Juror  wbeth- 
er  he  answered  yea  or  nay.  The  only  end 
to  be  subserved  by  Inquiry  on  this  point 
was  to  advise  the  defendant  as  to  the  ex- 
pediency of  peremptorily  challenging  the 
Juror.  Certainly  there  Is  no  duty  resting 
on  tbe  court  to  go  Into  an  Inquisition,  the 
sole  purpose  of  which  Is  to  aid  tbe  defend- 
ant to  determine  whether  he  will  challenge 
a  Juror  peremptorily.  But,even  It  be  con- 
ceded that  an  affirmative  response  to  the 
question  would  have  authorized  a  chal- 
lenge for  cause,  the  action  of  the  court 
must  still  he  held  free  from  error.  To  re- 
quire the  court  to  enter  upon  such  an  In- 
vestigation would  be  even  more  objection- 
able, because  Involving  a  greater  expradl- 
ture  of  time,  than  the  practice  condemned 
In  Bales*  Case,  of  allowing  such  examina- 
tion directly  by  defendant's  attorney. 
There  it  is  said:  'We  know  of  no  authori- 
ty, and  we  perceive  no  reason,  for  any 
such  speculative,  inquisitorial  practice, 
consuming  needlessly  the  tlmeof  thecourt, 
and  offensive  to  the  persons  subjected  to 
It.  The  rule  Is  ancient  that  neither  party 
has  a  right  to  interrogate  a  Juror  before 
he  Is  challenged.'"  Bales  v.  State,  63  Ala. 
88.  See,  also,  »tate  v.  Brooks,  92  Mo.  642, 
St  S.  W.  Rep.  267,  830;  Penn  v.  State,  62 
Mi^s.  450.  The  following  cases  involve 
substantially  the  same  principle:  Kemp 
V.  Porter.  6  Ala.  172;  McColium  v.  Hub- 
bert,  18  Ala.  282;  Casky  v.  Havlland.  Id. 
314.  We  adhere  to  and  reaffirm  that  doc- 
trine, and  are  nnahle  toconcur  with  coun- 
sel, that  it  does  not  apply  to  the  case  at 
bnr.  The  purpose  of  our  statute  In  re- 
quiring a  list  of  the  nan-es  of  the  Jurors 
summoned  to  the  trial  of  a  capital  cuse, 
served  on  the  defendant  or  his  counsel  of 
record  one  entire  day  before  theday  set  tor 
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the  trial,  was  to  enable  the  accneed  to  ac- 
quaint blmiwlf.  aatoi  court,  and  tlironKb 
prirate  soarces,  with  the  facts  necessary 
to  an  IntoHifcent  exercise  of  his  election  to 
accept  or  challeoffe  each  Juror ;  aud  there 
ongnt  to  be  uo  necessity,  even  from  the 
defendant's  polot  ol  view,  for  the  time  of 
the  court  to  be  taken  up  In  the  acquisition 
of  infomiatlon  which  It  is  no  part  of  the 
conrt's  dnty  to  assist  bini  in  gaining,  and 
whlcb  the  law  contemplates  he  shall  bare 
wben  he  comes  Into  court.  Still  It  has, 
we  believe,  been  to  a  considerable  extent 
the  practice  of  trial  courts  to  allow  sncb 
examination  as  was  attempted  bere,  and 
this  they  may  yet  do  as  a  matter  of  favor. 
It  Is  In  view  of  this  practice  that  we  have 
deemed  It  proper  to  discuss  the  question 
at  some  length. 

The  only  other  exception  reserved  on 
the  trial  below  is  based  on  the  refusal  of 
the  followtnfi;  charge  requested  by  the  de- 
fendant: "The  court  charges  the  Jury 
that  the  only  just  foundation  for  a  verdict 
of  guilty  In  this  cane  Is  that  tbeen  tire  Jury 
shall  fully  and  perfectly  believe  that  the 
defendant  Is  guilty  as  charged  In  this  In- 
dictment, to  the  exclusion  uf  every  rea- 
sonable doubt  of  his  guilt;  and  II  the 
state  bas  failed  to  furnish  this  full  meas- 
ure of  proof,  and  to  impress  the  minds  of 
thejnry  with  such  full  and  perfect  belief 
uf  the  defendant's  guilt,  the  jury  ought  to 
find  falm  not  guilty."  The  tendency  of 
this  charge  was,  we  think,  to  mislead  or 
confuse  the  Jury  In  two  respects.  In  the 
first  place,  It  Is  open  to  an  interpretation 
—Indeed,  we  are  not  sure  but  snob  1b  Its 
true  interpretation— which  would  require 
a  higher  meusureorpmof  of  guilt  than  the 
law  exacts, In  tbatlt  requires  that  the  jury 
shall  fully  and  perfectly  believe  the  defend- 
ant guilty,  to  the  exclusion  of  every  rea- 
sonable doubt  of  his  guilt;  and  that  if  the 
proftecation  has  failed  to  fumlfb  this  full 
meaaqre  of  proof. and  tolmpresstbe minds 
of  the  Jury  with  such  full  and  perfect  belief 
of  hts  guilt,  be  should  be  acquitted.  It  Is, 
uf  coursH,  not  to  be  doubted  that  the  law 
does  not  demand  a  perfect  belief  of  or  per- 
fect faith  In  guilt,— that  certainty  of  con- 
viction which  is  "full,  entire,  complete,  ex- 
isting In  the  highest  degree,  —which 
would  exclude  all  doubt  and  misgivings; 
and  It  Is  not  clear  whether  the  phrase, 
"to  the  exclusion  of  every  probability  uf 
Innocence  and  of  every  reasonable  doubt 
of  guilt,"  Is  a  qualification,  by  way  of 
lowering  the  degree  of  faith  required,  or  is 
a  mere  statement  of  some  of  the  results  of 
perfect  belief.  The  refusal  of  the  charge 
might  well  be  rested  on  these  consldera- 
tlona.  McKIeroy  r.State,77Ala.95;  Lowe 
V.  State.  88  Ala.  8,  7  8outh.  Rep.  07.  Tbe 
other  respect  in  which  the  charge  Involves 
a  tendency  to  mislead  and  confuse  Is  this: 
The  Indictment  contains  three  counts, 
each  uf  which  charges  that  the  defendant 
"unlawfully  and  with  malice  aforethought 
killed  Ellas  Famell."  The  Instrument  of 
death  Is  laid  In  the  first  count  as  a  mat- 
tock, and  In  the  second  as  "some  blunt 
InHtrnuient,"  the  name  aud  particular  de- 
scription of  whlcb  Is  unknown  to  the 
grand  jury;  and  in  the  third  the  manner 
and  means  of  tbe  killing  are  averred  to  be 
unknown  t~)  the  graud  jury.  Tbe  InBtrne- 


tlon  In  question  required  tbe  Jury  to  be- 
lieve that  the  defendant  was  guilty  "as- 
charged  In  this  indictment.  **  Tbe  jury,  It 
seems  to  us,  might  well  have  been  misled, 
to  the  coucluslun  that  they  conld  not 
convict  unless  they  found  that  the  killing 
was  with  malice  aforethought,  since  that, 
was  the  only  grade  of  homicide  expi'CRsly 
laid  In  tbe  Indkttment;  and  that  they 
must  also  believe  that  thelnstrumenCused^ 
was  a  mattock,  aud  also  a  blunt  instru- 
ment, whlcb  was  not  a  mattock, orelther,. 
as  churged  In  the  Indictment,  when,  of 
course,  they  had  the  right  to  find  guilt  of 
any  one  ol  tbe  lower  grcules  of  homicide; 
and  this,  whether  the  wound  was  iuflictti<& 
with  the  Instruments  charged  In  the  first 
and  second  counts  or  not.  The  argument. 
In  support  of  this  charge  is  that,  referring 
It  to  the  evidence,  it  could  not  have 
misled,  since  tbe  testimony  went  to  show 
that  defendant  was  guilty  of  murder  Itv 
the  first  degree  or  nothing.  This  argu- 
ment, if  well  founded,  Is  only  a  partial 
answer  to  the  objections  we  have  pointed 
out ;  and  that  It  is  lacking  iu  a  basis  oC 
laetls  demonstrated  by  the  verdict  of  guilty 
of  mnrder  in  tbe  second  degree.  A  charge- 
would  not  be  objectionable  on  these  con- 
siderations whlcb  required  the  jury  to  find 
guilt  or  the  facts  as  alleged  In  an  Indict- 
ment for  an  offense  In  which  there  were  no 
lower  grades  than  that  expressly  averred, 
end  when  different  allegations  as  to  the^ 
manner  and  means  of  the  act  were  not 
set  forth;  and  in  McAdory  v.  State,  62 
Ala.  164,  an  instruction  was  held  to  bare 
been  proper  which  asserted  "tbe  duty  of 
the  state  to  prove  every  material  fact 
charged  In"  an  Indictment  for  arson  In  tba 
second  degree ;  but  a  reference  to  the  au- 
thorities (Mose  v.Stute,3fi  Ala. 211;  Joe  v. 
State,  »8  Ala.  422)  upon  which  the  lower 
court's  refusal  of  the  charge  was  hold  to 
be  error  demonstrates  that  this  aspect  of- 
the  instruction  was  not  at  all  considered* 
Affirmed. 


Butler  t.  Statb, 
(Supreme  Ctnurt  €(f  Atcibama.  Ajoil  1^  16B1.>- 

EMMSBLBiaMT  AHD  LAmOBICT— iNDIOmBm^ 

ElIOTION— EVIDBNOB— iNSTBtTCTIONS. 

1.  Where  ooanta  charing  distinct  felonies- 
have  been  joined  iu  an  Indictment  the  state  will 
not  be  oompelled  to  elect,  unless  Lt  appears  either 
from  the  Indictment  or  the  evidence  that  an  at- 
tempt is  made  to  convict  of  two  or  more  offense* 
growIuK  out  of  separate  and  distinct  transactions. 

a.  where  It  was  claimed  by  defendaot  that 
he  sold  the  horse  for  the  embeBUement  or  larceny 
of  which  he  was  indicted  by  authority  of  the 
owner,  and  It  appeared  that  after  such  sale  be 
offered  to  pay  the  owner  $45  la  weekly  install- 
ments, and  Ekanded  him  an  instrument,  written 
by  himself,  purporting  to  be  a  bill  of  sale  of  the 
horse,  to  be  signed  by  tbe  owner,  and  providing 
that  the  horse  should  become  defendant's  prop- 
erty on  the  payment  of  the  purchase  money,  sucb 
instrument  was  properly  admitted  in  evidence, 
as  it  might  be  regarded  in  the  nature  of  an  ad- 
mission that  the  owner  had  not  parted  with  hia 
title,  and  as  tending  to  cODtradi<^  defendant's 
theory  that  he  was  authorised  to  sell  the  horse. 

8.  On  an  Indictment  for  embezzlement  or 
larceny  it  Is  not  competent  to  prove  defeudant's- 
general  character  for  profanity. 

4.  Where,  In  oertain  counts,  tbe  ownership  of 
the  horse  is  laid  la  one  person,  and  in  others  im 
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another  person,  It  Is  tiiffloi«at  to  prove  beyond  a 
reasonable  doubt  that  it  Is  the  property  of  one  or 

the  other. 

5.  A  charge  that'  the  erldenoe  showed  that 
defendant  was  not  a  bailee  in  the  meaning  of  the 
statute  deflniDK'  embezzlement  was  a  charge  on 
the  effect  of  the  evidence  and  therefore  properly 
refused. 

Appeal  from  clt7  conrt  of  Mobile;  O.  J. 
BKMMiis,  Judge. 

The  Indfcttnent  in  thla  case  contained 
eight  conntH,  the  arst  chargrfnK  the  Inr- 
ceny  by  tlie  defendant.  Clayton  Biitler,  of 
a  horae,  the  peraonnl  property  of  Heater 
Taylor;  the  second,  the  larceny  of  a 
horse,  the  peraunal  property  of  Liafa  Tay- 
lor; and  the  others.  Id  dlllerait  words, 
^arglnfftbe  embcsslement  of  th«  hurse  by 
tbe  defendant, or  fraudnlMit  conversion  to 
his  own  nee,  while  In  his  poseesHlon  as 
ajB^ent,  bailee,  or  under  a  loan  for  tempo- 
rary use;  some  laylnjar  the  ownership  la 
Hester  Taylor,  and  others  In  LUb  Taylor* 
who  was  her  busband.  Tbe  defendant 
pleaded  not  gvli^  and,  h<tfore  entering 
on  the  trial,  muTed  the  court  to  require 
the  prosecution  to  elent  on  which  coaats  It 
wosM  proceed,— whether  on  tlw  eomta 
tor  larceny,  or  on  tbe  cowcts  tor  emheisle- 
nent;  and  heexevpteit  to  the  oTemillDK 
of  his  motion.  On  tlie  trial,  as  the  bin  of 
excepttoDR  shows,  Llsh  T^rlor  testlfled 
In  enbstanee  that  he  dellrered  the  b<»Ba 
Co  tbe  defendant  In  March,  1890,  with  the 
onderstaDdtBg  and  agreement  that  tbe 
ftefendant  was  to  feed  and  takecareol  tbe 
animal  until  be  got  well,  and  wus  to  hmve 
the  ase  of  bim  In  tbe  mean  tltoe  In  his 
hnRiness;  and  he  denied  that  be  had  ever 
■  nthorised  the  defendant  to  sell  him.  As 
to  tbe  ownership  ol  the  animal  be  testl- 
ffed:  "It  was  my  horse.  I  sold  some  of 
my  wife's  rattle,  and  took  the  money, 
pot  some  of  my  own  with  tt,  and  buaght 
the  horse;  took  blm  home,  and  gave  bIm 
to  my  wife."  He  testified  also  that  be 
wont  to  the  defendant's  place  sereral 
weeks  afterwards  to  inqaire.  about  tbe 
horse,  and  was  told  that  the  animal  was 
getting  worse;  that  the  defendant  atter^ 
wards  offered  him  fl6  or  %W  for  tbe 
horae,  but  he  refused  to  Hell;  that  the  de- 
fendant afterwards  told  blm  the  bnnte 
was  dead;  and  that  some  time  after- 
wards, having  discerned  that  the  defend- 
ant hnd  sold  tbe  horse,  tbe  defendant  pro- 
posed to  pay  him  $45  for  It,  In  weekly  In- 
stallments, on  bis  signing  a  bill  of  sale  for 
It,  which  was  produced  on  the  trial,  bnt 
which  be  and  his  wife  refused  to  sign.  An 
exception  was  reserved  by  the  defendant 
to  the  admission  of  this  writing  as  evi- 
dence. The  defendant  testified  that  by 
the  terms  of  thu  agreement  under  which 
he  received  the  horse  he  was  to  be  paid 
for  bis  care  and  cost  of  the  animal's  feed : 
that  the  prosecutor,  when  be  found  that 
the  animal  was  not  Improving,  gave  bim 
atitbority  to  sell  it;  and  claimed  that  he 
bad  a  lien  on  the  animal  for  Us  feed  and 
care.  A  witness  for  tiie  proeecutlon,  who 
bad  Informed  Taylor  that  the  horae  was 
not  dead,  but  bad  been  sold  by  the  defend- 
ant, and  who  went  with  Taylor  to  see  tbe 
defendant  about  It,  testified,  among  other 
things:  ''Bntler  was  canting  and  swear- 
ing -and  going  on,  and  saying  that  be  had 


not  said  the  pony  was  dead."  After- 
wurdH  the  defendant  asked  a  witness  this 
question:  "Do  yon  or  not  know  the  gen- 
eral reputation  of  the  defendant  for  pro- 
fanity In  tbe  neighborhood  In  which  he 
lived  la  1890?"  The  court  sustained  an 
objection  to  this  QuesttoD,  and  the  ddend- 
ant  excepted.  The  defendant  reqaeated 
tbeloUowli^  charges  In  wilting,  and  duly 
excepted  to  their  refusal:  "(6)  If  tbe  Jury 
bave  a  reasonable  doubt  as  to  whom  said 
horse  belonged, — ^whether  to  Hester  Tay- 
lor or  Jjlsh  Taylor, — tbea  they  most  ac- 
quit tbe  defendant."  "(18)  If  the  iury 
believe  from  the  evidence  that  Llsh  Tay- 
lor delivered  the  hnrse  to  tbe  de^oidant 
for  the  purpose  i^taklngcs  re  of  andattend- 
Ittg  to  bim,  and  that  the  defendant  re- 
ceived the  horse,  attended  to  blm,  and  fed 
him,  then  defcodant  would  bave  a  Hen  on 
said  horse  for  his  feed,  and  would  bave  a 
right  tu  keep  potMiession  until  tbe  amount 
due  blm  was  paid."  "(20)  If  tbe  Jury  be- 
lieve the  evldeace  tbey  must  find  tbe  de- 
fendank  mot  guilty.  (ZL)  If  tbe  Jury  be- 
lieve from  the  evidence  that  tbe  delend- 
aat  offored  to  pay  l<lsb  Taylor  for  tha 
httme  after  tbe  sala,  as  shown  by  tbe  writ- 
ten laatrtuiuBt  ottered  In  evidence,  he  had 
m  right  to  do  au.  If  he  preferred  to  settle 
the  matter  tai  that  manner.  (22)  If  the 
Inry  bdlave  from  tbe  evidence  that  the  de- 
fendant did  lot  sell  tha  hcMrse  without  au- 
thority, and  did  not  take  the  burse  with 
a  fcloBloue  Intent  to  steal,  then  be  had  a 
perfect  right  to  buy  his  peace,  by  paying 
two  dollars  per  week  to  Llsh  Taylor,  as  ap- 
pears by  the  written  instrument  Intro- 
duced by  the  state.  (23)  If  tbe  Jury  believe 
from  the  evidence  tbat  tbe  defendant,  by 
offering  to  pay  two  dollars  per  week  to 
IJnh  Taylor,  as  appears  from  the  writ- 
ten Instrument  Introduced  In  -evidence.  In- 
tended to  buy  Ills  peace,  such  offer  would 
not  be  Biifflvieat  to  authorise  the  Jury  to 
convict  bim." 

WUIimm  E.  Michtrtisoa,  for  appellant. 
William  J/.  Martia,  Atty.  Oen.,  tor  the 
State. 

CLOeroBi,  J.  Coants  tor  embesilemeat 
and  larceny  having  been  Joined  in  the  In- 
dictment, d^wdant  moved  the  court  to 
compel  the  state  to  elect  whether  It  would 
proceed  to  prosecute  on  the  coun  ts  for  em  ■ 
bexvlement  or  larceny.  There  is  nothing 
in  the  tndletment  indicating  that  tbe  felo- 
nies charged  In  the  different  counts  ct>u- 
■titnte  an  attempt  to  convict  the  accosed 
ot  two  or  more  ottenses  growing  out  ul 
separate  transactions.  Due  precaution 
suggests  tbe  propriety  of  charglnga  single 
olTenRe  In  different  ways  In  different 
counts,  so  as  to  meet  every  probable  as- 
pect of  the  case  that  may  be  presented  by 
the  evidence.  When  tbe  distinct  felonies 
are  so  chan^  In  good  faith  for  such  pnis 
pose,  the  accused  has  no  legal  right  to 
comp«?l  the  state  to  elect  for  which  it  wlU 
proceed  to  prosecute.  Tbe  court  will  not 
exercise  its  power  to  compel  an  election 
unless  It  appears,  either  from  the  Indict- 
ment or  the  evidence,  that  an  attempt  is 
made  to  convict  tbe  accused  of  two  ur 
more  offenses  growing  one  ot  separate  and 
distinct  transactions.  Uayo  v.  State,  31) 
AlH.  82;  Wooater  v.  litate.  65  Ala.  217. 
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The  claim  of  detmdaDt  is  that  he  eold 
tlie  horse  for  the  embeislement  ur  lar* 
ceoy  (>r  whlrta  he  is  Indicted  by  ati- 
thurtty  of  the  owner.  After  the  horae 
wa8  8olrl  he  ofTcred  topay  the  owner  $45 in 
weekly  iiiRtallinentB  off  2,  and  haiideil  him 
an  Intttrtiment,  written  by  hiniBelf,  pur- 
purtinfc  to  be  a  bill  of  Rale  of  the  hurse, 
aod  that  It  was  to  become  hie  property 
upon  payment  of  the  purchase  money,  to 
be  aUgneii  by  the  owner,  bat  which  wae 
never  executed  by  him.  This  raaybere- 
garclef]  as  In  the  nature  of  an  admission 
that  the-owner  had  not  parted  with  hie 
title,  and  as  tending  to  contradict  the  the- 
cry  of  defendant  that  he  was  authorized 
to  sell  the  linrMe.  There  is  no  error  in  ad- 
mitting the  inutniment  in  evidence. 

It  was}  not  competent  to  prove  the  gen-  i 
cml  character  of  defendant  for  profanity. 
HuHSvy  T.  State,  87  Ala.  121,  6  Sontb.  Rep. 
420. 

In  some  of  thecountBof  the  Indictment 
the  ownertthlp  of  the  horse  is  laid  In  Llah 
Taylor,  and  In  others  In  Hester  Taylor,  his 
wile.  Defendant  asked  the  court  to  charge 
the  jury  that  If  they  have  a  reasonable 
doubt  as  to  whether  the  horse  belonged 
to  LiHh  Taylor  or  Hester  Taylor  they 
muMt  acquit  defendant.  Certainly  the 
rale  requires  that  the  guilt  of  the  defend- 
ant shall  be  established  beyond  a  reason- 
able di>ubt,  but  does  not  requirethat  each  ' 
fact  which  may  aid  the  jury  In  reaching 
the  conclusion  of  goilt  shall  be  proved  be- 
yond a  reaaonable  doubt.  It  la  aiiffielent 
If.  on  the  whole  evidence,  defendant's 
gnilt  is  proved  to  a  moral  certainty.  The 
object  or  laying  the  ownership  in  different 
perKons  in  the  several  vonnts  is  to  vary 
the  allegation  so  ns  to  mevt  every  proba- 
ble phase  of  the  evidence.  It  is  true,  the 
state  must  prove  beyond  a  reanonable 
doubt  that  the  property  charged  to  be 
stolen  1r  the  property  of  some  person  oth- 
er than  defendant,  and  the  ownership 
must  be  proTeil  as  averred.  Black  v. 
State,  83  Ain.  81.  S  South.  Rep.  K14.  But 
when  the  ownership  is  laid  In  different 
pei-HonR  in  different  counts,  and  the  evi- 
dence shows  to  a  moral  certainty  that  it  is 
the  pro|>erty  of  one  or  the  other,  the  Jury 
may  entertain  doubt  as  to  which  one  It 
belongs,  and  yet  entertain  no  reasonable 
doubt  as  to  the  guilt  of  defendant.  '  The 
Jury  cannot  be  compelled  to  elect  ander 
which  count  they  wonid  find  a  verdict  of 
gnilty,  and  yet  such  would  have  been  the 
effect  of  thechaT:gn,  Jackson  v.  State,  74 
Ala.  36. 

Tlie  charge  asked  by  defendant,  to  the 
effect  that  the  evidence  shows  tbatdefend- 
ant  waa  not  a  bailee  in  the  meaning  of  the 
statute  defining  enibezxiement,  waa  a 
charge 4^pon  the  effect  of  the  evidence,  and 
properly  refased.  The  evidence  on  the 
fiart  of  the  state  tendia  to  Rhnw  that  the 
owner  did  not  pai-t  with  the  title  to  the 
prof>erty.  had  the  right  to  resume  posses- 
Hiim  at  any  time,  and  that  defendant 
held  poMseRBlon  excloslvely  for  his  benefit. 
Watson  V.  State.  70  Ala.  IS.  There  Is  no 
error  In  refusing  to  give  either  of  the  other 
charges  asked  by  the  defendant.  They 
are  either  abstract,  or  mtnleadlng,  oraiii- 
lilgaouB,  or  give  undue  prominence  to  a 
single  fact,  or  asncrt  the  propualtlon  that 
T.9so.no.5— 13 


defendant  had  the  right  to  purge  his  act 
of  crimlDallty  by  merely  offering  to  pay 
for  the  horse.  Affirmed. 


NSLMS  T.  Statb. 
(Supreme  Court  csfAU^mn.  April  10, 18(0.) 

HaN-DWSITIXQ — COMPETESCT  OP  WlTXHSB. 

One  who  ia  not  an  export  on  haDdwriting, 
and  testifies  that  he  did  cot  know  defendant's 
handwriting;  that  he  had  seen  htm  write  but 
oDoe,  and  that  he  had  fiecD  hut  that  one  writing 
that  he  knew  to  be  defendant's;  tbat  he  waa  not 
familiar  with  defendant's  tiand writing,  and 
could  not  say  whether  the  note  or  order  under 
consideration  was  in  defendant's  handwriting,— 
is  not  competent  to  give  an  opinion  as  to  such 
writing. 

I    Appeal  fromclreuitcourt.Barbourcoun- 
ty:  Jkbse  M.  Carmichabi.,  Judge. 

Tlie  defendant  Id  this  case  was  indicted 
for  the  forgery  of  a  written  Instrument, 
which  wat)  written  on  a  blank  form  head- 
ed "Office  ol  J.  G.  Gulce  &  Bro.,  Cotton 
Brokers  and  Commission  Merchants,  Eu- 
faula,  Ala.,"  and  in  these  words:  "Mr. 
Parker:  Pay  this  boy  fl.OO  for  me." 
[Signed]  MisaSDsiE  Uuice:."  On  the  trial, 
as  tlie  bill  of  exceptions  shows,  C.  W. 
Golce,  who  was  a  partner  of  the  firm  of 
Goice  &  Bro.,  and  who  had  sued  out  the 
warrant  for  the  arrest  nf  the  defendant, 
testified  thac  his  wife  was  named  SuhI<> 
Guk-e.  and  tbat  neither  the  writing  nor 
the  signature  to  tt  were  ber  handwriting; 
thai  the  writing  was  preaented  to  hiui, 
on  the  day  he  sued  out  the  wurrant,  by 
Mr.  Henry  Parker,  a  merchant  In  Enfaula, 
who  waa  accompanied  by  a  little  negro 
bity  named  Putty;  and  there  was  other 
evidence  showing  that  t.'ie  defendant,  who 
was  employed  in  the  othceot  Gulce  &  Bro., 
had  given  the  writing  to  the  boy,  and 
*  promised  to  give  him  a  part  of  the  money 
If  he  got  It.  Said  Gulce  further  testified 
tbat  when  Mr.  Parker  presented  the  order 
to  him  "be  requested  the  defendant  to 
write  a  few  lines  for  him,  and  defendant 
did  so ;  that  this  was  all  of  the  defendant's 
writing  he  had  ever  seen ;  that  he  did  not 
know  the  defendant's  handwriting,  had 
never  seen  him  write  but  tbat  once,  and 
bad  never  aeen  but  that  one  writing  that 
he  knew  to  be  bis;  that  be  was  not  famlU 
lar  with  and  did  not  know  defendant's 
handwriting,  and  could  not  say  whether 
said  note  or  order  was  in  bis  handwrit- 
ing." On  this  evidence  the  court  allowed 
the  witness  to  testify,  against  the  objec- 
tion of  the  defendant,  "  tnat  in  his  opinion 
said  note  or  order,  both  In  its  body  and 
nignature,  was  in  the  handwriting  of  the 
defendant;"  and  to  this  rultng  the  defend- 
ant excepted. 

H.  O.  Clayton,  for  appellant.  WiUUm 
L.  Martin^  Atty.  Qeii.,  for  the  State. 

Coleman,  J.  The  defendant  was  indict- 
ed, trie<l,  and  convicted  of  forgery.  The 
Instroment  alleged  to  have  been  forged  la 
described  as  follows:  "Mr.  Parker:  Pay 
tblsboyfl.OO  for  me.  [Signed]  Mias  Sosii 
GuiCB. "  But  one  question  Is  presented  hy 
the  bill  of  exceptions, and  tbat  Is  as  to  the 
competency  of  the  teatiraony  of  the  wit- 
ness C.  W.  Gulce,  the  husband  of  Susls 
Oalce,  to  sbow  that  the  written  Instrn- 
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ment  was  In  the  handwriting  of  the  de- 
fendant. Persons  who  are  acquainted 
with  urhave  some  knowledgeol  auotlier's 
liaiidwrltiiiK.  whether  acquired  by  having 
seen  the  party  write  or  other  legal  way, 
are  competent  to  testify  and  give  an  opin- 
ion as  to  tbe  genuineness  of  the  aignature. 
ExpiTts  may  further,  and  Institute  a 
euuipariiion  bptween  wrltlugs  admitted  to 
be  genalne  and  those  disputed,  and  give 
an  opiuiott.  A  witness  need  nut-be  famil- 
iar with  another's  han(3wiitiDg  to  render 
him  competent.  On  the  oth<>r  hand,  not 
every  neraon  who  has  seen  another  write 
Is  competent  to  testify  or  give  an  opinion 
upon  the  genuineness  of  the  signature.  In 
the  coarse  of  a  busy  life  one  may  see  many 
persons  write,  in  many  Instances  merely 
CHHi'ally,  the  recollection  of  which  Is  en- 
tirely effaced  from  the  memory,  as  much 
so  as  if  he  hud  never  seen  thu  writing..  In 
such  cases  the  witness  Is  not  competent  to 
give  an  opinion,  merely  because  he  may 
remember,  or  that  it  may  be  shown,  that 
be  has  seen  tbe  person  write.  Not  being 
an  expert,  In  order  to  make  a  witness 
competent  to  give  an  opinion  as  to  the 
genuineness  of  a  writing  be  must  be  able 
to  say  that  he  has  some  knowledge  or  ac- 
qnaintance  with  the  handwriting  nf  the 
person,  or  believes  he  has  such  knowledge 
or  acquaintanceship,  acquired  by  seeing 
him  write  many  times,  or  once,  or  In  some 
other  l^al  way.  The  extent  ut  his  knowl- 
edge or  familiarity  with  the  handwriting 
tu  question  enters  into  the  weight  of  his 
testimony,  but  does  not  affect  its  compe- 
tency. In  the  case  of  State  v.  Givens,  6 
Ala.  764,  it  was  declared  that  "a  witness 
required  to  testify  upon  the  subject  munt 

goflsess  a  previous  knowledge,  acquired 
y  having  seen  the  party  write,  or  in  some 
other  legal  manner."  In  the  ease  of  Hop- 
per V.  Ashley.  15  Ala.  465,  the  witness  an- 
swered "that  he  had  seen  the  plaintiff 
write  once,  but  he  did  not  know  his  hand- 
writing."  Thecourt  Informed  the  witness 
"tliatiie  was  not  required  to  swear  posi- 
tively as  to  the  writing,  bat  if,  from  hav- 
ing seen  the  plaintiff  write  once  or  oftener, 
he  believed  he  was  acquainted  with  his 
handwriting,  or  would  recognise  it.  then 
he  was  competent,  and  bound  to  give  his 
opinion."  Here  the  witness  was  held  in- 
competent. The  unse  tit  Moon  v.  Crowder, 
72  Ala.  88,  relied  on  by  the  prosecution, 
does  not  militate  against  these  authori- 
ties. The  declaration  "that  a  witness 
who  has  seen  the  party  write  may  express 
his  opinion*'  referred  to  the  facts  of  the 
case,  which  appeared  in  the  i*euord.  though 
not  reported  In  the  opinion,  and  which 
tended  to  show  a  previous  knowledge  of 
tlie  hantl writing,  acquired  by  having  seen 
the  pnrty  write.  The  more  i-ecent  ease 
of  Griffln  v.  State,  (Ala.)  8  South.  Rep. 670. 
fully  declared  the  same  rule  as  to  tbe  com- 
petrncy  of  a  witness  tu  give  an  opinion 
upon  handwriting.  Tbe  witness  Guice 
testified  "that  he  did  not  knowthedelend- 
ant'e  handwriting;  that  he  had  seen  him 
write  but  once,  and  that  he  hnd  seen  but 
that  one  writing  that  he  knew  to  be  de- 
fendant's; that  witness  was  not  familiar 
with  and  did  not  know  the  defendant's 
handwriting,  and  could  nut  say  whether 
tbe  said  nute  ur  urder  was  in  the  hand- 


writlngof  the  defendant. **  Without  more, 
this  Is  not  Bufllclent  to  render  the  witness 
competent  to  give  an  opinion.  Possibly, 
if  the  witness  had  been  Instructed  as  to 
the  extent  of  knowledge  or  acquaintance- 
ship with  the  handwriting  necessary  and 
applying  In  such  case,  as  explained  in  the 
case  of  Hopperv.  Ashley. supra,  thfl knowl- 
edge of  the  witness  was  satticlent  to  bring 
him  within  tbe  rule,  but  as  It  appears  in 
the  record  the  objection  should  have  been 
sustained.  Reversed  and  remanded. 


Smith  et  a/,  t.  Marx. 
(Supreme  Couat  of  AXaixsma.  April  S7,  ISU.) 
WnoKoruL  Att&ohubht  —  Dibbotiko  Vbbdiot^ 

DiSOBETION  or  TbIAZ.  JUDOB. 

1.  lu  trespaae  aninsta  sherifffor  attachment 
and  Bale  of  plaiDtiff'a  goods  as  tbe  property  of 
aootber  it  was  not  error  to  direct  the  jury  to  And 
for  plaintiff  if  tbey  believed  the  evidence,  wben 
it  clearlT  showed  that  he  was  the  sole  owner. 

a.  iTia  court  stopped  defendants'  counsel  In 
the  course  of  fait  argnment,  otwervlng  that  if  re- 
quested by  plaintiff  he  would  charge  as  above, 
but  would  leave  it  to  the  Jury  to  assess  damages. 
Held,  DO  abuse  of  discretion,  when  tbo  record 
does  not  show  that  further  argument  as  to  dam- 
ages was  disallowed. 

Appeal  from  circuit  court,  Jefferson 
county;  Jamrs  B.  Head,  Judge. 

There  were  only  two  assignments  of  er- 
ror to  tbe  rallDgs  of  tbe  lower  court  In 
this  caBe,~one  to  tfaegtvlng  of  the  general 
affirmative  charge  for  the  plaintiff,  and  the 
other  to  tbe  action  of  the  court  in  its  r^ 
marks  to  counsel.  Tbe  facts  relating  to 
these  assignments  of  error  are  sufficiently 
set  out  in  the  opinion. 

J.  J.  Altman.  fur  appellant.  Webb  A 
Tillman,  tor  appellees. 

Coi.BHAN,  J.  By  virtue  of  sundry  at- 
tachments Issued  at  tbe  suit  of  tbe  credit- 
ors of  Oppenheimer  &  Co.,  the  sheriff,  J.  S. 
Smith,  levied  upon  and  sold  the  goods  in 
controversy  as  the  property  of  Oppenhei- 
mer  &  Co.  Hockstadter  and  Luveutbal 
executed  indemnity  bonds  to  the  sheriff  to 
induce  him  to  make  the  levy  and  sale. 
Marx,  the  plaintiff,  sued  the  sheriff  and  bla 
sureties  on  the  indemnity  bonds  In  tren- 
pasR  for  the  wrongful  taking  uf  goods. 
Ther&  is  no  evidence  in  the  record  from 
which  the  jury  could  legitimately  infer 
that  any  other  person  than  plaintiff  bad 
or  owned  any  Interest  In  tbe  goods,  and 
the  evidence  was  positive  tbat  he  was  tbe 
sole  owner.  Tbe  charge  of  the  court 
"that.  It  the  Jury  believed  the  evidence, the 
plaintiff  was  entitled  to  recover,"  was  au- 
thorized by  the  evidence,  and  was  proper- 
ly given.  The  bill  of  exceptions  statcb  that 
after  "  the  evidence  had  been  closed  one  ot 
the  counsel  for  defendants  was  addresnlng 
the  Jury,  and  the  conrt  stopped  him  dur- 
ing his  argnment,  and  said  to  him.  If  re- 
quested by  the  plaintiff  the  court  wuald 
give  the  general,  affirmative  charge,  so  far 
ns  the  right  of  recovery  was  concerned; 
but  would  leave  It  to  the  Jury  to  assess 
the  amount  of  the  damages."  To  the  ac- 
tion of  the  court  in  giving  the  charge,  as 
well  as  also  In  stopping  the  defendants' 
counsel,  as  above  stated,  the  defeniianta 
duly  excepted.   As  already  determined,  the 
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genera]  charge  vas  properly  g\ven.  A 
party  has  the  coDatitu  clonal  right  to  be 
bearil  by  self  and  couusel  or  either  In  all 
criminal  proaecatlona,  and  by  himself  or 
cooQse]  lo  ctvU  causes.  A  lance  dlscretlou 
moHt  neceasarlly  re«t  In  the  trial  court  in 
the  conduct  and  management  of  caoaes  be- 
fore It.  A  due  regard  to  the  rights  ot  oth- 
er litigants,  and  the  principle  that  all  per- 
sons are  entitled  to  a  speedy  trial,  should 
be  observed.  Unless  there  was  something 
la  tbo  record  to  show  that  appellants  were 
deprived  ol  reasonable  time  and  opportu- 
nity to  be  beard  thiscourt  cannot  presume 
the  trial  cnort  did  notglTe  tbemthdr  con* 
Btitntional  prlvUeges  So  laras  the  rec- 
ord discloses,  ronosel  (or  deTendaute  may 
have  cuiwumed  more  time  than  was  nee- 
eiwary  In  the  argument,  before  the  Inter- 
position of  the  court.  Moreover,  notblng 
can  bo  inferred  which  In  the  sitghteflt  man- 
ner interfered  witlj  the  further  argument 
before  the  Jtiry  as  to  the  amount  of  dam- 
ageH  which  the  ]nry  should  aiwesa. 
Affirmed. 


McDonald  et  al.  r.  McDonald  et  al. 

(Supreme  Court  of  Alabama,  April  38,  1891.) 

TkUSTB — EqOITT  JCRISDtCTION— No^I-FSASUfOB  Of 

Tkctstsb. 

1.  Testatrix  willed  her  property  to  her  hus- 
band, in  trust  to  be  held  and  maaaged  by  him 
for  bis  support  daring  life,  and  for  toe  supiwrt 
and  education  of  Itaelr  children,  giying  him  com- 
plete aathority  tocollect  and  dispose  of  thereots 
and  profits  "in  snob  manner  as  he  might  think 
best"  for  the  purposes  of  such  trust,  vesting  olm 
witu  authority  to  improve  the  real  estate,  and  to 
invest,  or  reinvest  the  same  at  his  discretion.  In 
an  action  against  the  trustee  for  a  distribution  of 
the  income  it  appeared  that  testatrix  left  five 
children,  all  but  two  oeing  of  full  age,  ai^  one 
of  the  latter  attending  school,  and  that  since  her 
death  the  annnal  income  had  more  than  doubled. 
Tue  trustee  refused  to  allow  some  of  the  benefl- 
ciaries  any  share  in  the  income,  and  only  a  small 
portiOD  had  been  appropriated  for  the  support  of 
any.  Held,  that  the  trustee  was  not  .vested  with 
arbitrary  power  over  the  income  and  assets  of 
the  estate,  and  equity  would  control  his  disposi- 
tion thereof. 

S.  The  failore  to  allege  that  the  trustee  did 
not  really  think  that  it  was  best  for  his  children 
that  he  should  ignore  his  trust  obligation  in  their 
behalf  is  not  a  demurrable  defect  in  the  bill. 

8.  Where  the  bill  was  filed  eight  years  after 
tlie  death  of  the  testatrix,  and  the  assets  are  largely 
in  cxoess  of  the  debts,  it  is  net  in  the  power  of 
creditors,  by  nnnccessariiy  delaying  their  oollec- 
tioos,  or  of  the  trustee,  by  foilure  to  meet  obliga- 
tiona  he  ia  able  to  diacbarge,  to  Indefinitely  post- 

Sne  the  assertion  by  the  beneficiariea  m  ueir 
terest  in  the  prop^ty. 
4.  Under  the  above  circumstances,  disclosed 
by  the  bill,  it  was  not  incumbent  on  complain- 
ants to  show  that  the  debts  had  been  paid. 

Appeal  from  city  conrt  of  Birmingham; 
H.  A.  Shaupr.  Judge. 

R.  H.  Feuraon,  J.  M.  Martia,  and  Watttt 
A  Hon,  (or  appellants.  Laue  &  White,  for 
appellees. 

Walerr,  J.  Mra.  Cynthia  A,  McDonald 
died  in  JefferHon  county  in  this  state  In 
January,  18S2.  By  her  will  she  left  all  ber 
property,  real  and  personal,  to  her  hus- 
band. W.J.  McDonald,  "in  trust  and  as 
tmsteefor  the  folluwing  purposes;  that 
la  to  say:  I  give,  devise,  will,  and  be- 
qoeath  all  ot  my  said  property  onto  my 


husband.  In  trustend  as  trustee,  to  be  held 
and  managed  and  controlled  by  him  for 
his  comfort  and  support  during  his  life, 
and  for  the  comfort  and  support  and  edu- 
cation of  the  children  of  the  body  of  the 
undersigned  testatrix  and  said  husband, 
W.  J.  McDonald,  giving  my  said  husband 
full  and  complete  authority  and  power  to 
collect  and  receive  and  dispose  ot  thv 
rents,  Income,  and  profits  of  my  said  prop- 
erty in  such  manner  as  he  may  think  best 
in  carrying  out  the  purposes  of  this 
trust."  The  wilt  gave  to  said  W.J.  Mc- 
Donald as  such  trustee  "full  authority  to 
Improve  the  real  estate,  or  to  Invest  or  to 
reinvest  the  same,  as  he  may  think  best 
tor  the  good  of  said  estate  and  the  parties 
interested  In  the  sume."  The  will  provid- 
ed that  none  ot  said  property,  or  any  ot 
the  rente,  income,  or  profits  arising  there* 
from,  should  be  liable  (or,  or  In  any  man- 
ner appropriated  to,  the  payment  of  any 
debts  or  obligations  of  said  w.  J.  McDon- 
ald contracted  pr'or  to  the  publication  ot 
said  will.  It  was  further  provided  by 
said  win  that  upon  the  death  of  said  hus- 
band and  truRtee  allot  said  property  shnll 
be  at  once  vested  in  and  be  equally  divid- 
ed between  the  children  of  the  teetutrlx 
and  her  said  husband,  except  the  share  ol 
one  of  the  sons  shall  be  vested  In  his  wile. 
Said  testatrix  left  aurvlvlug  ber  five  sons 
and  two  danghtera,  all  of  whom  are  sttl! 
alive.  At  the  time  of  their  mother's  death 
all  of  them  were  over  the  age  of  21  years; 
and  none  of  them  were  at  school  except 
one  son,  who  was  then  20  years  of  age, 
and  another  fton,  who  was  then  12  years 
of  age.  The  bill  i»  this  case  n  as  filed  by 
three  of  the  sons  and  one  ot  the  daughters 
Against  their  father  and  thelrother  broth- 
ers and  alster.  It  alleges  that  the  peraon- 
al  proptrty  left  by  said  tcHtatrlx  waaot 
small  value,  but  that  alie  left  certain  real 
eistate  In  the  city  of  Birmingham  which  at 
the  time  ot  her  death  was  of  large  value, 
and  was  then  bringing  in  a  hundaome 
rental  Income,  ot  not  leea  than  f 225  per 
month;  that  said  rental  Income  haa  been 
growing  steadily  larger,  and  for  the  last 
three  years  said  W.  J.  McDonald,  ae  trus- 
tee under  the  will,  hau  collected  rents 
from  said  real  estate  amounting  to  not 
lesH  than  $18,000  ovi*r  jind  above  all  legiti- 
mate expentteR  ot  the  property;  and  that 
he  is  now  receiving  aa  rents  from  said  real 
estate  f 7 ,560  per  annum,  the  renta  being 
payable  monthly.  The  bill  alleges  that 
since  the  death  o(  the  testatrix  said  trus- 
tee has  not  contributed  anything  to  the 
support  of  the  children  of  the  testatrix, 
ex:ept  small  liiumH.  not  exceeding  In  the 
aggregate  ¥150,  furnished  to  the  family  of 
one  ot  the  sons,  who  is  a  defendant;  and 
amounts  not  exceeding  $1,200  to  one  ot 
the  daughters,  who  Is  a  defendant;  and 
board  and  clothing  nf  an  Inexpensive  kind 
for  a  part  ot  the  time  to  one  uon  and  to 
one  daughter,  who  are  complainants;  and 
an  amount  not  exceeding  f  150  to  another 
son,  who  is  a  defendant.  That  said  trus- 
tee has  persiutently  refused  to  contribute 
anything  to  the  support  or  maintenance 
of  said  children,  except  as  above  stated; 
and  asserts  that  they  ai*e  entitled  to  no 
support  out  ot  said  funds  so  long  as  he 
lives;  and  he  avers  that  he  doea  not  In- 
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tend  to  Improresald  real  estate;  that  It 
briuKB  In  rent  enongrh  as  It  stands  to  soit 
bis  own  Dpeds;  and  tbat  tbts  Is  all  be 
eares  for.  Tbe  bill  further  alleys  that  at 
tbe  time  of  her  death  tbe  testatrix  owed 
bat  few  debta;  that  complainants  are  not 
advised  uf  the  exact  amount  thereof,  bnt 
state  on  information  and  belief  that  such 
debts  did  not  then  exceed  f5,0U0;  that, 
after  makiiifif  all  reasonable  allowance  for 
such  expenditurefi  as  said  trustee  has  le- 
pcally  made  out  of  Raid  trust  funds,  there 
should  n^maiu  in  his  hands  at  least  916,000 
for  distribution  among  the  leffatees  under 
said  will;  and  that  In  future,  after  mak- 
ing all  Just  and  proper  allowances  to  said 
trustee,  there  would  be  In  his  hands  from 
said  rentals  a  surplus  of  at  least  falK)  each 
month  for  distribution  according  to  the 
directions  of  the  will.  The  bill  prays, 
among  other  things,  tbat  the  eonrt  con- 
strue said  will,  and  take  Jurisdiction  of 
the  trust  thereby  created,  and  have  the 
same  administered  under  its  orders. 

A  principal  question  raised  by  the  de- 
murrers of  W.  J.  McDonald,  Sr.,  is  wheth- 
er by  the  terms  of  the  will  ho  la  vested 
with  such  power  over  the  rents.  Income, 
and  profits  of  said  property  as,  in  the  cir- 
cumstances disclosed  by  the  averments  of 
the  bill,  to  preclude  tbe  exercise  by  the 
eonrt  of  any  supervision  or  control  over 
his  disposition  thereof.  In  dealing  with 
the  will  of  a  decedent  the  court  has  two 
important  functions  to  perform  :  First,  to 
ascertain  the  intention  of  tbe  testator,  as 
disclosed  by  the  Instrument;  second,  to 
require  that  the  lawful  directions  and  dis- 
positions HO  made  by  the  decedent  be  car- 
ried intoelfect.  In  thlBeasetheintentlons 
of  the  testatrix  as  to  the  disposition  oT 
her  property  and  the  application  of  tbe 
rente,  issues,  and  profltsarislng  therefrom 
are  not  difficult  of  ascertainment.  In 
plain  terms  tbe  property  Is  vested  in  the 
bnsband  during  his  life,  to  be  held,  man- 
aged, and  controlled  by  him  as  trustee  tor 
bis  comfort  and  support,  and  for  tbe  com- 
fort, support,  and  education  of  tbevhildreu 
ot  tlie  testatrix.  The  Intention  to  provide 
for  the  comfort  and  support  of  the  child- 
ren, and  to  secure  to  them  a  participation 
in  the  beneficial  enjoyment  of  the  Income 
from  the  pniperty,  would  not  have  been 
more  plainly  manifested  if  some  penton 
ontsidn  of  the  family  had  been  named  as 
trustee  to  hold  the  property  during  the 
lite-time  orthe  husband,  and  to  receive  and 
dispose  ot  the  rents  and  profits  for  the 
comfort  and  support  of  the  husband  and 
children.  It  such  had  been  the  case.  It 
would  surely  not  be  contended  tbat  the 
trustee  may  be  allowed  to  exclude  either 
the  fatiier  or  tbe  children  or  both  from 
the  benefits  of  tbe  trust.  Tbe  mere  fact 
that  the  trustee  himself  Is  one  ot  the  ben- 
eficiaries cannot  authorixe  bim  to  Ignore 
the  other  persons,  provision  for  whom  is 
equally  within  the  purposes  of  the  trust. 
It  Is  contended,  however,  that  the  words 
In  the  will  giving  the  husband  authority 
and  power  to  dispose  ot  the  rents,  income, 
and  profits  "In  such  a  manner  as  be  may 
think  best, leave  the  matter  absolutely 
to  his  determination,  and  vest  in  him  a 
discretion  which  may  not  In  any  manner 
be  Interfpreil  with  or  controlled  by  tbe 


court;  In  other  words,  that  he  may  deal 
with  the  property  as  If  It  was  his  own, 
and  unembarrassed  by  any  trust  obliga- 
tion. A  court  ot  equity  will  never  favor 
a  construction  that  confers  upon  u  trostee 
absolateand  uneontrullablepowerSi  Hey- 
del  r.  Hnrck,  6  Ho.  App,  274.  Possibly 
such  powers  may  be  conferred  upon  a 
trustee,  though  thereby  the  anomaly 
would  be  presented  of  a  private  trust 
without  enforceable  rights  in  the  cestui 
que  trust.  A  duty  of  snch  imperfect  obli- 
gation cw  to  be  wholly  without  the  pale 
of  Judicial  sanction  is  certainly  much  leas 
than  la  imposed  by  language  which  per- 
emptorily and  without  vonditlou  derotea 
property  through  the  medium  of  a  trust 
to  the  comfort  and  support  of  a  class  of 
persons,  and  confers  uj>on  tbe  trustee  only 
a  discretion  In  theapplication  of  tbe  rents, 
income,  and  profits  "In  carrying  oat  the 
purposes  of  the  trust."  In  this  case  tbe 
pn>perty  is  expressly  given  In  trust.  The 
purposes  ol  tbe  trust  are  tbe  comfort  and 
support  of  the  husband  and  children,  and 
tbe  education  of  thecliildren.  Whether  or 
not  the  children  shall  have  a  beneficial  In- 
terest in  the  property  during  tbe  life-time 
of  their  father  is  not  left  to  be  determined 
by  an  act  of  bis  will.  Tbelr  Interrats  were 
secured  to  them  by  tbe  testatrix.  True, 
she  vested  her  husband  with  a  measure  of 
discretion  in  the  admin  is  trntlon  ot  the 
trust.  The  averments  ot  tbe  bill  disclose 
him  in  the  attitude  ot  cutting  oft  his  chil- 
dren from  tbe  benefits  of  tbe  trust,  and 
denying  their  right  to  have  any  part  of 
the  rents,  income,  and  protlts  applied  to- 
wards their  comfort  and  support.  As  a 

grotectfon  from  all  Judicial  loterfereiice, 
e.  by  his  demarrera,  invokes  the  clause 
of  the  will  vesting  btm  with  a  discretion. 
It  Is  plain  tbat  It  was  far  from  the  intea- 
tlon  of  tbe  testatrix  that  the  power  veat- 
ed  in  her  husband  to  enable  bim  tbe  more 
readily  to  carry  out  her  express  directions 
should  be  used  as  a  means  of  perverting 
her  bounty  fron.  any  of  the  objects  there- 
of; and  the  court  la  not  helpless  to  pre- 
vent such  perversion.  Id  TayU*r  v.  Har- 
well, 65  Ala.  1.  the  testator  devised  certain 
property  to  Taylor,  in  trust  for  William 
and  Mary,  and  it  was  provided  that  tbe 
trustee  "is  to  allow  the  said  William  and 
Mary,  out  of  the  profits  ot  thesaid  planta- 
tion, annually,  such  sums  of  money  as.  In 
his  discretion,  may  be  right,  share  and 
share  alike,  for  th^  support  and  mainte- 
nance according  to  their  condition  in  life.  ** 
Tbe  bill  in  the  case  was  filed  to  subject  tbe 
Interest  of  William  in  the  profits  to  the 
satisfaction  of  his  debts.  It  was  con- 
tended that  the  profits  could  not  be 
reached  because  tbe  amount  wiilcb  was  al- 
lowable to  him  depended  upon  tbe  discr»> 
tlon  of  tbe  trustee,  wbicn could  not  becon- 
trolled.  In  overruling  this  contention  th« 
court  said:  "Though  It  was  contemplat- 
ed be  would  be  careful  and  prudent  In  ex- 

K ending  tbe  profltu  in  the  maintenance  of 
lary  and  WllliHm,  upou  them  separately 
was  conferred  a  clear,  substantial  rigbtto 
support  and  maintenance,  which  be  could 
not  disappoint;  and,  if  he  had  been  re- 
fractory In  the  exercise  ot  his  discretion,  a 
court  of  equity  would  have  intervened  for 
their  rellt^.**  In  the  ease  of  Col  ton  v.  Col- 
Digitized  by  Google 


Ala.) 


UcEACIUN  V.  WARBEK. 


197 


ton.  127  n.  S.  80&-320.  8  Sup.  Ct.  Bep.  1164. 
theiv  was  a  cuDHtmctlon  of  a  will  where- 
by the  testator  icave  and  beqat*atbed  tu 
Ma  wile  all  uf  bla  property,  and  then  pro- 
vided :  **  I  recommend  to  ber  the  eaie  aod 
protection  of  my  mother  and  Bister,  and 
request  ber  to  make  RU^ta  gilt  and  provis- 
lon  for  them  as  In  ber  judarment  will  be 
best."  The  wile  of  the  testator  havlug 
failed  to  make  any  provision  for  his  moth- 
er and  Bister,  the  court  held  that  the  pro- 
vision of  the  will  created  a  troBt  In  their 
faTor;  and.  In  dlHposliix  of  tbe  objection 
thnt  the  court  could  not  control  the  exer^ 
else  of  the  discretion  vested  In  the  trnstee. 
It  was  said:  "That  discretion  does  not 
involve  the  rlfibt  to  choose  whether  a  pro- 
vislun  shall  be  made  or  not;  nor  Is  there 
anything  persimal  or  arbitrary  implied  In 
It.  It  is  to  be  the  exercise  of  Judgment 
directed  to  the  care  and  protection  of  the 
beneficiaries  by  making  such  provision  as 
will  best  secure  tbntend.  There  Is  noth- 
ing In  this  left  so  vagaeand  indefinite  that 
It  cannot,  by  the  uifuai  processes  of  tbe 
law,  be  reduced  to  certainty.  Courts  of 
common  law  constantly  determine  the 
reasonable  value  of  property  sold  where 
there  Is  no  agreement  as  to  price,  and  the 
Judge  and  Jury  are  frequently  called  upon 
to  adjudge  what  are  neceHsaries  for  an 
infant  or  reasonable  maintenance  (or  a  de- 
serteil  wife.  The  principles  of  equity  and 
the  machinery  of  Its  courts  are  still  better 
ailtipttKl  to  such  Inquiries.  In  tbe  exercise 
of  their  diHcreMon  over  trusts  and  trustees 
It  is  a  fundamental  maxim  that  no  trust 
shall  fall  for  want  of  a  truBtee.aud,  where 
tbe  trustee  appointed  neglpcts.  refuses,  or 
becomes  Incapable  of  executing  tbe  trest, 
the  court  Itself  In  many  cases  will  act  as 
trustee."  And  It  was  held  in  that  case 
that  It  was  the  duty  of  tbe  court  to  ascer- 
tain after  proper  Inquiry,  and  thereupon 
to  determine  and  declare,  what  provision 
was  suitable  and  best  under  tbe  clruuro- 
stancea  lor  the  motherandslsterof  the  tes- 
tator, and  all  particulars  and  details  for 
secoring  and  paying  it.  The  discretion 
wbicn.  by  the  terms  of  the  will  in  this 
ease,  was  vested  lo  W.  J.  McDonald  would 
not  he  Interfered  with  or  controlled  by  tbe 
court  Ku  long  as  It  is  honestly  and  reason- 
ably exercised  by  him.  But  the  will  does 
not  confer  an  arbitrary  or  capricious  au- 
thority. If  It  appears  from  the  conduct 
uf  the  trustee  that  he  Is  disposing:  of  thu 
reotH.  Income,  and  prufltK.  not  in  carrying 
out  the  purposes  of  the  trust,  but  In  self- 
ish disregard  of  the  claims  of  other  bene- 
ficiaries, so  that  the  design  of  the  testatrix 
la  defeated,  then  It  Is  the  duty  of  the  court 
to  Interfere.  Costabadie  v.  Costabadle. 
6  Hare,  410:  Ullsington  r.  Mulgrave,  8 
Madd.  401:  Tempest  v.  Lord  Oarooys,  21 
Ch.  Div.  571 ;  Pulpress  v.  African  (7hurcb. 
4S  Pa.  St.  204;  Proctor  v.  Scharpff,  80  Ala. 
227. 1  Lewin,  Trusts,  (Flint'M  Etl.)p.  615; 
Flint.  Truats.  S  214;  2  Perry,  Trusts.  (3d 
£d.)5  511u.  And  If  the  discretion  vested 
In  the  trustee  is  mischievously  or  ruinous- 
ly exercised,  or,  so  far  as  cunct-ms  the  com- 
fort and  support  of  the  children,  la  practi- 
cally not  exercised  at  all.  the  court  may 
provide  for  the  administration  of  the 
tmst  nwler  Its  own  orders,  ascertain  the 
extent  uj  the  chUdrra's  share  of  the  rents. 


Income,  and  profits,  and  secure  the  proper 
appropriation  thereof.  Davey  v.  Ward.  7 
Ch.  Div.  754;  Tborp  v.  Owen,  2  Hare.  807; 
In  re  Boper'a  Trusts,  11  Cb.  Div.  ^2; 
Ralkes  T.  Ward,  1  Hare,  445;  Con  oily  v. 
Farrell.  8  Beav.  847;  Walker  v.  Shore,  19 
Vee.  387:  Brown  v.  Hlggs.  8Ves.  561.  The 
foregoing  rules  are  necessary  to  tbe  due 
maintenance  of  tbe  principle  that  a  trust 
of  this  character  may  not  be  defeated  by 
the  negligence  or  willful  default  of  tbe 
trustee.  Tbe  will  of  Mrs.  McDonald  shows 
that  she  Intended  that  her  children  should 
share  In  tbe  enjoyment  of  the  Income  from 
ber  property.  The  bitlshowstbatRlnceher 
death  tbe  annual  Income  has  grown  from 
less  than  9<t,000to  more  than  f7,50fr:  that, 
notwithstanding  this  large  innrease  of 
the  means  of  carrying  out  the  pruvlHlons 
of  the  will,  tbe  trustee  has  wholly  failed 
and  refused  to  allow  some  of  tbe  Intended 
beneflclarle*  any  share  at  all  from  the  Ui- 
come.  has  appropriated  only  a  very  small 
portion  of  the  net  receipts  towards  tbe 
comfort  or  support  of  any  of  the  cliUdren, 
and  wholly  denies  ttaelr  claim  of  right  to 
participate  In  tbe  beneficial  enjoyment  of 
the  property,  saying  that  It  brings  In 
enough  for  his  needs,  and  that  Is  all  be 
fares  for.  Tbe  practical  repudiation  of 
his  duties  by  the  trustee,and  bis  failure  to 
exercise  reasonably  and  in  good  faith  the 
discretion  rested  in  him  by  the  wilt,  would 
not  have  been  brought  out  In  a  ci<*arer 
light  by  the  application  of  the  epithet 
"fraudulent"  In  the  characterization  of  his 
eon<1uct.  or  by  the  statement  of  tbe  cod- 
etuslon  obrloiuly  dedudble  from  the  tacts 
alleged,  that  tbe  i^aim  on  bis  part  that  he 
has  allowed  hia  children  what  be  thought 
best  for  them  to  a  mere  pretense,  and  an 
evasion  of  the  purposes  of  the  trust.  Tbe 
failure  to  allege  that  the  trustee  did  not 
really  think  that  it  was  best  for  his  chil- 
dren thatlieshould  Ignore  his  trust  obliga- 
tion In  their  behalf  Is  not  a  demurrablede- 
fectlnthe  bill.  Tbe  bill  was  filed  eight 
years  after  the  death  of  the  testatrix.  It 
Is  shown  that  the  debts  against  the  e^ 
tate  did  not  exceed  $6,000;  that  the  tru»' 
tee  has  received  In  rents  several  times 
more  than  the  debts  amounted  to;  and 
that  the  present  annual  Income  from  the 
property  in  his  hands  Is  more  than  the 
aggregate  of  the  debts.  Where  the  assets 
are  so  largely  In  excess  of  tbe  Indebtedness 
ft  to  not  in  the  power  of  the  creditors,  by 
unnecessarily  delaying  the  collection  ot 
their  claims,  or  of  the  trustee,  by  a  failure 
to  meet  obllgatlonn  which  he  Is  amply 
able  to  diecbarge,  to  Indefinitely  postpone 
the  assertion  by  the  beneficiaries  of  their 
interest  In  the  property.  la  the  clrcnm- 
stancea  disclosed  by  tbe  bill  it  was  not  in- 
cumbent' on  complainants  to  show  that 
tbe  debts  have  been  paid.  The  foregoing 
consiri  oration  a  dispose  of  the  several 
grounds  of  demurrer.  The  city  court  did 
not  err  In  overruling  them.  Affirmed. 


McEaohin  et  aJ.  v.  Wa^bsen. 
(Suprane  Cknirt  of  .Alabania.  A^188, 16B1.) 

KiBoiifBHT— DarnsBB— TnxB  nuMi  Sals  of 
Bakkbupt's  Estatb. 
A.  oonvwed  lands  to  B.,  his  dawhter,  and 
11  yesEs  tbaresnar  was  dsclarsd  a  tMolErap^  a&d 
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his  assignee  sold  the  lands  tor  debts  contracted 
by  A.  belore  his  oonreyanoe  to  fi.  Fenaing  vp- 
peaL  to  the  United  States  supreme  oourt,  the  sale 

was  conflnned  la  the  lower  ooart,  desortbing  the 
property  as  In  townablp  20,  instead  of  21,  the 
true  number.  The  appellate  court  reversed  the 
decision,  and  B.  sued  to  recover  the  lands  from 
the  purchaser  at  the  said  sale.  Defendants  of- 
fered in  evidence  a  deed  fftm  the  assignee,  re- 
citing the  sale  and  the  oonflrmation  thereof,  and 
setting  forth  that  this  conveyance,  which  was 
made  the  day  of  the  trial,  was  aubstituted  for 
tiie  former  conveyance,  under  a  decree  correcting 
It  nune  pro  tunc,  as  to  the  description  of  the 
land,  and  was  executed  as  of  the  date  (tf  the  for- 
mer deed.  The  deed  drst  made,  the  order  made 
nt(7ic  pro  tunc,  and  the  petition  on  which  It  was 
made  did  not  appear  In  the  tanmscrlpt.  BelcL, 
that  the  omission  was  fatal  to  defendants,  and  the 
record  showed  no  divestiture  ot  pliUnUn's  title. 

Appeal  from  circuit  court,  Sumter  coud* 
ty;  8.  H.  Hphutt.  Judge. 

J.  J,  AltinanandA.  B.  McBachta,tor  &p- 
pellantg.  Fettas  A  Pettus,  tor  appellee. 

Stone,  G.  J.  'i'bla  was  a  atatntory  real 
action  by  Mre.  Vernon  K.  Warren  to  re- 
cover a  tract  of  land  of  aonie  thuusand 
and  fifty  acres, situated  In  Sumter  county, 
Ala.  Both  parties  claimed  title  under 
Juhn  S.  Kennedy,  who  acquired  fals  title 
by  purchase  In  186S.  lu  December,  1»66, 
Kennedy,  lor  love  and  allpctlon,  cunveynd 
tbe -landfi  to  Mra.  Warren,  hie  daughter, 
then  recently  married.  Jn  1867  she  tuok 
possemilon  ot  the  lands  under  tbe  deed, 
beld  them  as  of  right  tor  more  than  10 
years,  and  without  any  adversary  claim 
by  any  one,  until  the  iDBtltutluu  ot  pro- 
ceedings, after  noticed,  to  subject  them  to 
aaleln  payment  of  the  debts  o(  John  8. 
Kennedy,  ber  father  and  voluntary  gran- 
tor. The  landH  are  in  townahip  21  N.,  of 
St.  Stepbcna.  .Tobn  8.  Kennedy  wag  ad- 
Jndged  bankrupt,  and  Moody  ft  McLester 
wpre  appointed  his  assignees.  He  owed 
debtH  at  tbe  time  of  the  gift  to  bis  daugh- 
ter, wblcb  have  never  been  paid.  In  1878, 
about  11  or  18  years  after  Mrs.  Warren 
took  posseBfrion  under  her  father's  gift,  the 
asHignet^fl  filed  a  bill  In  the  conrt  uf  bank- 
ruptcy, tor  the  purpoHe  of  subiecting  tbe 
lands  to  the  payment  ot  the  bankrupt's 
debts.  Kennedy  and  Mrs.  Warren,  to- 
gether with  her  husband,  were  made  par- 
ties defendant.  The  ground  on  which  the 
relief  was  prayed  was  that  Kennedy  was 
Indebted  vtaenhe  made  tbe  voluntary  cou- 
Teyance  to  his  daughter,  and  that  some 
94,001)  or  more  of  those  debts  remnlnpd  un- 
paid when  tbe  bill  was  tiled.  Tbe  bank- 
rupt or  district  court  granted  relief,  and 
decreed  that  the  landR  be  sold  in  payment 
of  Kennedy's  debts.  There  was  an  appeal 
from  this  decree  to  the  circuit  court  of  the 
United  States,  and  tbe  decree  ot  the  dis- 
trict court  was  tiiere  affirmed.  9  Fed. 
Vep.  ffTS.  There  was  then  an  appeal  to 
the  supreme  court  of  the  United  States, 
but  no  supersedeas  bond  was  executed 
on  this  appeal.  While  the  case  was  pend- 
ing In  the  supreme  court  of  the  United 
States,  and  before  decision  there,  Mcl.ies- 
ter  having  died.  Moody,  the  sarrlvlng  as- 
signee, acting  under  the  dpcree  of  sale,  ad- 
vertised the  lands  for  sale,  sold  them  to 
the  highest  bidder,  and  Freedman  was 
proclalmet]  parchaserat  the  price  ot  91,500. 
Before  any  steps  were  taken  to  perfect  this 


Burcfaase,  Freedman  transferred  bis  bid  to 
[cEacbln  and  another,  assigned  to  tbem 
bis  rights  as  purchaser,  and  they  took 
upon  themselves  the  burden  of  tbe  rou> 
tract  ot  purcbaae.  Mnody»  the  assignee* 
assented  to  this  transfer,  and  agreed  to 
accept  tbem  as  purchasers  In  the  place  of 
Freedman,  who  had  been  announced  as 
the  purchaser.  Up  to  this  point  there 
was  no  Irregularity  of  procee<llni;::s  upon 
which  we  need  comment.  Moody  attempt- 
ed to  report  tbe  salH  to  the  court  of  bank- 
ruptcy, but  In  doing  so  he  misdescrllwd 
the  lands.  He  described  tbem  as  In  town- 
ship  ^,  Instead  of  21,  their  true  number. 
The  sale  was  confirmed,  an  order  made  to 
make  title,  and  title  actually  made,  and 
ail  this  lu  the  erroneous  number  ot  town- 
ship 2U.  The  purchase  money  was  paid, 
and  the  purchasers  let  into  possession. 
ThlswasaboQttheyearlAKS.and  before  the 
decision  ot  tbe  case  In  tbe  supreme  court 
ot  theUnltPd States,  TheyaresClll  In  pos- 
session. At  the  Octtiber  term,  1880,  of  the 
supreme  court  ot  tbe  United  States,  (May 
23,  18K7,)  the  case  of  Warren  v.  Moody 
was  decided,  (122  U.  S.  182,  7  Sop.  Ct.  Rep. 
1063.)  The  decision  ot  tbe  lower  conrta 
was  reversed  for  want  ot  equity  In  tbe 
bill,  and  tbe  cause  remanded,  with  an  or> 
der  that  the  case  be  dismissed.  That  or- 
der was  obeyed,  and  the  case  jdlHrntssed 
out  ot  tbe  bankrupt  or  district  court.  In 
this  condition  ot  the  title  and  possession, 
Mrs.  Warren  in  June,  1889,  Instituted  the 
present  statutory  real  action  to  regain 
possession  ot  tbe  lands. 

Tben»  can  be  no  qnestton  that,  as  the 
title  then  stood.  Mrs.  Warren  had  the  legal 
title  to  the  land,  and  mnet  have  succeeded 
In  ber  action  for  Its  recovery.  With  us ' 
courts  ot  law  can  regard  only  legal  titles 
to  realty.  8  Brick.  Uig.  p.  325.  33,  39. 
After  this  acUon  was  brought,  and  long* 
after  the  suit  ordering  the  sale  of  the  land 
was  dismissed  out  of  the  district  court, 
an  effort  was  made  to  core  the  uilsdescrip- 
tlon  ot  tbe  lands.  A  brief  summary  ot 
what  the  record  discloses  will  show  how 
this  question  comen  before  us.  The  case 
was  tried  in  the  circuit  court  of  Sumter 
county  October  15,  1S90.  In  defense,  a 
deed  was  put  In  evidence,  bearing  even 
date  with  tbe  day  of  trial,  made  by 
Moody,  assignee. to  McEachtn  ftCucbrant}. 
Objection  was  made  to  the  Introduction 
ot  the  testimony,  the  objection  was  over- 
ruled, and  the  plaintiff  excepted.  The 
deed  shows  on  its  face  that  It  Is  substitut- 
ed for  tbe  former  deed,  and  Is  dlfferfnt 
from  it,  as  we  must  suppose,  only  in  that 
It  sets  forth  the  true  numbers  of  the  land, 
placing  them  In  township  21.  Tbe  deed 
contains  the  following  recitals:  "Where- 
as, at  the  sale  ot  the  landsaforesatd.  [tbey 
had  been  described  before  this  clause  was 
reached.]  thesame  wereknocked  off  to  one 
Bernard  Freedman,  ot  the  county  of  Tus- 
caloosa, at  the  sum  of  fifteen  hundred  dol- 
lars, that  being  the  highest  and  best  bid 
tor  thesame;  and  whereas,  tb3  said  Ber- 
nard Freedman  afterwards  assigned  and 
transferred  In  writing  his  bid  for  said 
lands  to  A.  B.  McEachtn  and  William  O. 
Cochrane;  and  whereas,  upon  a  report  of 
said  sale  and  transier  being  made  to  tlie 
district  court  sitting  in  equity,  by  the  said 
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Frank  8.  Moody,  aBSlf?nee  aa  afonwald, 
tbe  HUldsale  and  transter  waalii  all  thinK^ 
Gonflrtned  by  the  court,  and  the  nald  Frank 
8.  Moudy.  asBiKnee  hh  aforesaid,  was  or- 
dered tu  make  titles  to  the  lands  aforetinid 
to  the  said  A.  B.  McEachtn  and  the  said 
WilHam  (i.  Cochrane."  Then  follows  the 
sranHnijf  clanse  of  the  dmd.  FoIInwing 
thiB.  the  conveyance  has  this  lanffuaf^e: 
"Thte  conveyance  is  made  in  pursuance  of 
•  an  order  and  decree  rendered,  on,  to-wlt, 
the  18th  day  of  September.  1890,  by  the  dis- 
trict conrt  of  the  United  States  in  aod  fur 
the  middle  diRtrict  of  Alabama  aittinf^  In 
eqaity.by  which  urderand  decree  the  deed 
executed  on  Jananry  19.  1883.  by  the  un- 
deralffned*  icranted  to  ttie  wlthin-nanied 
grantees,  was  orderefl  to  be  corrected 
aunv  pro  tune  as  to  the  description  of  the 
lands  Intended  to  be  conveyed,  so  as  to 
make  tbe  corrected  deed  describe  and  era- 
brace  the  lands  thatare  embraced  tliereln. 
Therefore  thlt*  deed,  which  is  made  to  cor- 
rect paid  former  deed,  in  pnrsnance  uT  said 
<lecree,  is  executed  as  of  the  19tta  day  of 
January.  1888.** 

It  nrlli  be  borne  In  mind  that  la  there- 
fiurt  of  sale  made  by  the  asalKnee,  Janu- 
ary.  1H83.  the  lands  are  described  as  in 
townHbip20,  and  tbe  det-retal  order  of  con- 
flrmatinn.  February  6. 18S3.  has  the  same 
iDUdescrlptlon.  These  are  set  out  In  full 
In  tbe  transcript  before  ne.  The  deed  Brat 
made,  ot  January,  1883,  Is  not  In  the  tran- 
«crlpt.  Neither  dues  It  contain  tbe  ortler 
made  nunc  pro  tone  on  September  13. 1890, 
nor  tbe  petition  or  motion  on  which  that 
order  was  made.  All  the  information 
wt*  have  on  these  Bubjecta  Is  found  in  tbe 
•extracts  we  have  copietl  frrm  the  aa- 
«lf?nee'8  deed  of  October  16. 1890.  Thw 
Inrorm  nn  that  the  order  of  the  district 
court,  slttlnf?  In  eqnlty,  made  nunc  pro 
tunr,  comvted  the  description  of  the  lands 
In  the  deed,  and  they  fclve  us  no  other  in- 
formation. Thlsleavea  the  mlB<leRcriptlon 
or  tbe  lanils,  township  1!U  Instead  of  21, 
anori^'inally  made,  alike  In  the  report  of 
tbe  sale  and  in  Its  cunflrniatiun.  In  other 
words,  the  defense  failed  tu  show  any  re- 
port or  conflrmaCIun  of  sale  of  the  lands 
■claimed  to  have  been  purebased.  The  sale 
In  this  case  was  strictly  a  Judicial  sale.  In 
which  caae'tlie  court  Is.  In  le^al  effect, 
the  seller.  Until  confirmed  by  the  court. 
It  Is  not  complete,  and  confers  no  riffnts." 
Blond  V.  BuwIe.  58  Ala.  162.  1.n9;  Freem. 
Jud.  Sales.  {  43;  12  Amer.  A  Eng.  Kne. 
I<aw,  219.  The  alleged  sale,  as  evidenced 
by  tbe  conveyance,  was  never  confirmed 
by  the  coart  It  la  not  even  shown  to 
have  been  reported  tu  the  court.  The 
record  fails  tu  show  any  divestiture  of 
Mrs.  Warren's  title,  and  the  circuit  cuurt 
-did  not  err  in  fflvlnff  tbe  general  charge  In 
favor  of  the  plulntlO. 

Many  qnestlons  were  reserved  and  ar- 
i;ued  which  the  conclastous  annonnced 
above  relieve  us  of  theduty  of  considering. 
Should  farther  litigation  be  contemplated, 
it  would  be  well  tu  consider  whether  the 
district  court  has  Jurisdiction  of  the  ques- 
tions necessary  to  be  raised.  It  Is  shown 
by  the  record  that  Moody's  suit  against 
Kennedy,  under  which  tbe  lands  were 
decreed  t»  be  sold,  was  long  agodtsmlssed 
out  ol  ttaateonrt,ln  obedience  to  the  man- 


date of  the  United  States  supreme  court. 
Now,  while  it  may  be  true  that  all  coorta 
hare  the  Inherent  right  to  make  their  rec- 
ords speak  the  truth,  even  after  final  dis- 
position of  the  cause,  has  not  that  right 
sumellmitatiunR?  Is  It  not.  In  such  a  case 
as  this,  limited  to  that  class  of  clerical  er- 
rors wblcb  tbe  record  Itself,  without  more, 
furnishes  the  means  of  correcting?  Can  it 
be  extended  to  conditions  which  require 
new  pleadings  or  process,  or  which  Invoke 
jDdicial  action  on  new  pnmentatlons  of 
fact,  or  on  averments  ot  fact  on  which 
issues  may  be  formed?  We  merely  sug- 
gest these  InqDirles.  without  intending  to 
answer  them.  It  would  seem  clear.  bf>w- 
ever,  that  to  so  perfect  tbe  sale  and  pur- 
chase in  the  case  we  have  lu  band  as  to 
veat  a  legal  title  In  the  purchasei-M  would 
re<]nirea  new  repoi*t  of  sale,  an  order  of 
tbe  court  allowing  It  tu  take  the  place  of 
the  firHt  and  erroneous  one,  fand  then  a 
new  order  of  confirmation  of  sale  as  re- 
ported. And  such  orders  cunld  not  be  ob- 
talneil  without  notice  to  the  parties  whose 
title  was  proposed  to  be  divested  thereby. 
1  Black,  Jndgm  9184et8eq. :  Freem.  Jnd. 
Sales.  S  M  et  seq. ;  Code  1886.  S  2SR7.  Tbe 
judgment  of  the  circoit  court  la  affirmed. 

Cloptok,  J.,  not  sittlns. 


Beck  r.  West  et  &h 
(Supreme  Court  of  Alabama,  April  14, 1891. ) 
DuoBA^a  or  Sbbtant— Action  fob  Pajuocs— 

L  A  oomplalDt  alleged  that  ph^ntlfl  waa  em- 
ployed by  deiendaat  for  three  months  as  travel- 
rng  aaleaman;  that  he  was  to  pay  his  owa  ex- 
peases,  and  receive  one-balf  of  the  profits;  aad 
that  before  tbe  expiration  ot  tbe  time  he  waa  dis- 
charged wlthOQt  cause,— aod  deoiandea  damages 
for  injury  to  his  credit,  for  mon^  expended  in 
puruhasing  an  outfit,  and  for  loss  of  commiMioaa 
which  he  might  have  earned.  Meld,  that  the 
complaint  was  not  adapted  to  the  relief  sought, 
and  under  it  plaiutift  could  recover  only  commis- 
sions on  hts  actual  sales,  and  nothing  for  loss  of 
commissions  and  money  paid. 

3.  Where  it  does  not  appear  otherwise  than 
by  the  bill  of  exceptions  that  a  demurrer  was 
sustained,  the  ruling  cannot  be  considered  on  ap- 
jimL  Following  Powell  v.  State,  8  Boutb.  Rep. 

Arpeal  from  circuit  conrt,  Escambia 
county;  John  P.  Hubbard,  Judge. 
J.  M,  Davidson,  fur  appellant. 

Stu.ne.  G.  J.  This  is  the  second  appeal 
111  this  case.  Beck  r.  West.  Ala.  218,  8 
8outh.  Rep.  70.  On  the  return  of  tbe  caae 
to  the  clrcnlt  court,  the  plaintiff  obtained 
leave  to  amend  his  complaint,  and  filed  an 
amendment,  wblcb  In  set  out  In  the  hill  uf 
exceptions.  To  that  amended  rumplaint, 
however,  the  bill  of  exceptions  states  a 
demurrer  was  sustained.  Tbe  demurrer, 
and  the  conrt's  ruling  upon  It,  are  nut 
otherwise  shown.  Under  all  our  decis- 
ions, we  are  forhldden  to  consider  this  rul- 
ing, 8  Brick.  Dig.  405.  S  13;  Powell  v. 
State,  89  Ala.  172,  8  South.  Rep.  109;  1 
Brick.  Dig.  78,  S  7.  The  case  must  there* 
fore  be  decided  on  the  pleadings  as  they 
appeored  on  the  former  appeal. 

Testimony  was  Introduced  showing 
tbatt  by  tbe  terms  ot  tbe  contract,  Beck. 
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the  plaintiff,  was  to  eerre  Went  &  Co.,  de- 
feodauts,  aH  drummer,  ur  traveling  sales- 
man,  Irom  some  date  in  October,  1887,  un- 
til .laauary  1, 1888,  and  that  his  compen- 
Batlon  was  to  be  one-half  the  profits 
realised  on  the  sales  be  mifsht  make;  be, 
Beck,  to  pay  bla  own  exiwnses.  It  was 
also  proved  ttaat,  in  November.  West  & 
Co,  dladiarsed  Beck  from  service;  and 
there  was  no  testimony  that  Beck,  though 
not  very  Hucceeslal,  was  derelict  in  his 
efforts  to  serve  his  principals.  The  reason 
alleeed  for  the  discbarfce  was  want  ol 
proper  success  in  effecting  sales.  On  the 
second  trial  plaintiff  offered  to  prove  the 
time  be  had  lost  and  the  traveling  ex- 
penses he  bad  Incurred  In  attempttnfc  to 
make  sales.  This  testimony  waa  ruled 
out,  on  objection  of  df^endantB.aDd  plain- 
tiff excepted.  We  suppose  this  testimony 
was  offered  on  the  theory  that,  the  defend- 
entfl  havliis  broken  their  contract  with- 
out fault  on  the  part  of  the  plaintiff,  the 
latter  was  thereby  released  tntm  further 
contractual  obligation,  and  was  remitted 
to  his  rommon-iaw  right  to  sue  for  work 
and  labor  done,  and  for  money  paid  and 
expended,  at  the  instance  and  request  of 
defendants.  We  are  not  prepared  to  deny 
that  if  ime  be  employed  to  do  services  and 
work  for  another,  which  Involve  the  ex- 
penditure uf  time  and  money,  and  actually 
performs  a  part  of  the  service,  and  Is  then 
discharged  without  cause,  lie  may  maio- 
taiu  an  action  on  the  implied  promise  uf 
the  hirer  to  pay  bim  lor  the  work  done 
and  money  expended  In  the  service.  Such 
is  the  general  rule.  This  rule,  however, 
would  not  include  the  money  expended  In 
pun*bafllng  the  horse  and  baggy.  They 
were  procured,  not  in  part  performance  nf 
tbe  contract,  but  as  a  means  or  facility 
fur  enabling  the  employe  to  comply  with 
his  engagement  with  greater  corafort  to 
himHelf.  It  WAS  neither  an  express  nor 
Implied  stlpnlatiun  of  the  agreement.  To 
invoke  the  principle  last  stated,  the  com- 
plaint must  be  adapted  to  the  relief 
claimed.  Common  counts  tor  work  and 
labor  done.and  money  paid  andexpended, 
at  the  request  of  defendants,  would  prob- 
ably meet  legal  requirements  Inthlscaaeas 
effei-tualty  as  a  special  count  setting  out 
tbe  necessary  facts.  We  need  not  declare 
this  absolutely.  Tbe  complaint  In  the 
preeeDt  suit  is  a  single,  t^pecial  count,  and 
it  Is  In  no  sense  adapted  to  tbe  kind  uf  re- 
lief Inst  considered.  Tbe  breaches  assigned 
are  that  dflfnndanta  failed  to  advance 
money  us  a  loan  to  plaintiff,  to  enable  bim 
to  defray  traveling  expenses;  failed  to  pay 
him  coumiiBsinnR  on  sales  made  by  him ; 
and  wrongfully  discharged  plaintiff  from 
the  service,  without  furnishing  him  ex- 
pense money.  The  damages  claimed  are 
for  liijury  to  plaintiff's  credit,  money  ex- 

g ended  In  the  purchase  of  a  horse  and 
uggy.  aud  U>sr  of  commissions  he  would 
have  earned  and  made  if  permitted  to  con- 
tinue in  tbs service.  Uerecovered  hiscnm- 
misslons  oo  all  the  sales  made,  and  noth- 
ing else.  We  feel  constrained  to  hold  that 
plaintiff  recovered  all  he  was  entitled  to 
recoverunder  blacomplalnt.  Proofoffered 
by  him  of  the  coat  of  tbe  hiirse  and  buggy, 
and  of  repairs  on  tbe  latter,  waa  rightly 
ruled  ouit  on  any  form  of  complaint  tbe 


facts  authorized  to  be  framed:  and  testi- 
mony of  the  value  of  his  time  and  serviceB, 
and  of  the  amount  of  bis  traveling  ex- 
penses, was  not  within  any  issue  he  had 
tendered,  and  was  rightly  excluded.  The 
circuit  court  did  nut  err  In  the  matter  erf 
rejecting  testimony  offered. 

Cnder  the  roles  declared  above,  the  cir- 
cuit court  did  not  err  in  the  two  chargea 
given.  Nor  was  there  error  in  the  several 
refusals  to  charge  as  asked ;  for  each  uf 
tliem  la  either  faulty  in  one  or  more  par- 
ticulars, or  seeks  to  raise  a  question  ouW 
side  of  tbe  scope  ol  the  pteadlnga. 
AlBrmed. 


Kbnnon  et  al.  v.  Wkstbbh  TToton  Tel.  Co. 
(Sv^ireme  Cov/rt  of  Alabama.  April  16, 1881.  > 

FUADIHO— ]>BHnBBBB— SiTrnoiXHCT. 

A  complaint  allwed  tbat  plaintiffs*  agents 
in  New  Yoric,  in  oompliance  witu  an  agreement 
to  keep  them  ioformea  as  to  tbe  couditlon  of  the 
cotton  market,  deUvAred  to  defendant  oorpora- 
tion,  for  trausmission  to  them  at  Balem,  Ala.,  a- 
oertslQ  teleemm,  advising  Immediate  sale  of  cot- 
ton, and  paid  the  chaives,  which  plalntifb  re- 
paid; tbat  defendant  failed  to  deliver  It  fbr  sev- 
eral days,  whereby  plalnUfEs  sustained  damafpe 
by  loss  of  opportoni^  to  sell  a  large  quantity  of 
cotton.  Heioy  Uiat  it  was  error  to  sostaln  a  de- 
miurer  going  <mly  to  the  allegation  of  damages 
from  loss  m  opportunity,  and  not  impea^iuig 
plaintiffs'  right  U>  recover  the  price  of  the  tele- 
gram and  nominal  damages,  since  a  demtxrrer 
mast  meet  plaintiffs'  whole  case. 

Appeal  from  circuit  court,  Leeeonnty; 
J.  M.  Caruicsael,  Judge. 

This  action  was  brought  by  W.  P.  Ken- 
nou  &  Bro.  against  tbe  Western  Dniim 
Telegraph  Company,  to  recover  damagea 
(or  the  (allure  to  deliver  a  telegram  tu  the 
plaintiffs  within  a  reasonable  time  from 
Its  sending.  The  facts,  as  alleged  In  the 
amended  complaint,  are  that,  by  agree- 
ment of  the  plaintiffs  with  Mohr,  Uuna- 
man  &  Co.,  merchants  in  the  city  of  New 
York,  and  who  were  agenta  of  the  plain- 
tiffs, the  said  Mobr,  Uotiaman  &  Co.  were 
to  keep  the  plaintiffs  posted  as  to  tbe  con- 
dition of  the  cotton  market;  the  plaintiffs 
averring  that  they  had  1,5110  bales  uf  cot- 
ton held  for  sale.  In  compliance  with  the 
said  agreement,  Mobr,  Honaman  &  Co. 
delivemd  unto  defendant  corporatlun,  for 
tranHmission  to  the  plaintiffs,  a  certain 
telegram,  written  upon  one  of  its  blanks, 
which  was  In  cipher.  Tbe  meaning  of 
this  cipher  telegram,  aa  alleged  In  the  com- 
plaint, waa  that,  "We expect  a  heavy  de- 
cline. Bulls  getting  scared.  We  expect  re- 
ceipts will  soou  be  heavier,  it  the  weather 
continues  favorable.  The  prospects  of 
trade  are  not  encouraging  In  England. 
From  indlcattuns  around  us,  we  advise 
selling  at  the  best  prices  obtainable,  aa  we 
think  we  will  be  able  to  replace  to  ailvan- 
tage  after  a  while,  should  you  desire  to 
do  so."  This  message  was  to  be  delivered 
to  the  plaintiffs  at  Salem,  Ala.,  and  was 
sent  un  the  7th  day  of  February,  1H82.  In- 
stead of  being  delivered  to  the  plaintiffs 
at  Salem,  it  was  mlattent  to  Selma,  Ala., 
and  was  not  received  by  tbe  plaintiffs  un- 
til tbe  lltb  day  uf  February;  and  the 
plalntlfh  aver  tbat,  by  this  mlssendlng 
and  failure  to  deliver  within  a  reasonable 
time,  they  antlered  damagea  by  the  decline 
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of  tbe  price  nf  cotton  from  12.60  cents  per 
pound,  on  tbe  day  the  memage  was  sent, 
to  12.44,  on  the  day  It  was  delivered. 
They  atlefire,  too,  In  tbe  complaint,  that, 
had  they  i-ecelved  the  message  on  the  day 
it  was  sent  by  defendant,  they  would 
hare  abided  by,  tbe  sugf^estlons  of  their 
agents,  and  have  sold  on  tbat  day,  Instead 
of  selling  un  the  day  the  telegram  was  re- 
ceived. It  was  also  averred  that  the  mes- 
sage was  paid  for  by  the  agents  of  the 
plaintifTs,  and  that  the  cost  thertifor  was 
afterwards  paid  by  the  plaintiffs  to  their 
aald  agents.  Defendant  demurred  to  the 
amended  complalot,  and  assigned  as 
■rroonds  therefor  (1)  that  tbe  said  count 
nils  to  shuw  that  said  plalntitts,  before 
bringing  tbe  said  salt,  suffered  loss  or 
damage  by  reason  of  the  mlssendfng  and 
delay  in  thn  delivery  of  said  telegram  to 
platntiffe;  (2)  thatsaldconnt  fallstoshow 
tbat  the  alleged  loss  and  damage,  or  any 
pai-t  thereof,  was  the  necessary,  reason- 
able, or  proximate  result  of  the  alleged 
breach  of  duty  relied  on  by  the  plalntlffn  as 
the  cause  of  action;  (S)  that  said  count 
seeks  to  recover  damagea  for  tbe  alleged 
negligence  of  defendant,  and  falls  to 
show  any  relation  bet wt^n  plaintiffs  and 
defendants  through  which  the  law  would 
Imply  a  duty  to  plaintiffs  for  the  negligent 
performance  which  Is  alleged  as  the  cause 
of  action :  (4)  the  said  count  falls  to  show 
tbat  defendant  uudertook  to  do  and  per^ 
Airm  for  plaintifTs  a  service  which  la  al- 
lured to  be  the  ground  nf  action;  (6)  the 
aaid  connt  fails  to  show  that  the  defend- 
ant bad  any  knowledge  of  tbe  fact  that 
aald  tel^ram  was  sent  at  the  inntance 
and  for  the  beneSt  of  tbe  plaintiffs,  or 
that  they  would  suffer  any  damage  by  de- 
lay caosed  by  the  negligence  of  defendant; 
(B)  the  said  count  seeks  to  recover  for  the 
breach  of  a  contruct,  and  fails  to  show 
the  existence  of  any  contract  between 
plaintiffs  and  defendant;  (7)  the  said 
connt  shows  that  the  message  alleged  to 
have  been  sent  is  inclpher,  and  wholly  un- 
intelligible to  defendant,  and  that  It  was 
not  shown  or  made  known  to  the  defend- 
ant that  n  promptdellvery  was  necessary, 
or  that  damages  would  likely  accrue  from 
delay  or  its  negligence;  (8)  the  said 
count  shows  that  tbe  only  damages  suf- 
fered, which  aresouffhtto  becompensated, 
are  too  remote  and  speculative,  and  are 
not  Bucb  as  ordinarily  arise  In  the  usual 
delay  of  sending  of  messages;  and  (9)  the 
said  count  shows  that  the  only  damage 
alleged  and  sought  to  be  recovered  for  the 
delay  were  not  such  as  were  In  the  cou- 
templatton  of  the  parties  at  the  time  of 
the  delivery  of  the  message  to  the  defend- 
ant. The  court  sustained  this  demurrer 
to  the  amended  complaint,  and,  the  plain- 
tiffs refusing  to  plead  over  or  amend  their 
complaint.  Judgment  was  rendered  Tor  the 
defendant.    Plaintiffs  appeal. 

J.  M.  Chilton  and  W.  J.  SHrnfonJ,  tor  ap- 
pellants.  Oaylord  B.  dark,  for  appellee. 

%IcCi<KLLAN',  J.  As  we  construe  the 
amended  counts  of  tbe  complaint,  they 
each  sufficiently  nverthat  the  plaintiffs, 
through  their  agents  In  New  York,  made 
a  contract  with  the  drtendant  to  trans- 
mit a  message  from  the  agents  to  their 


principals  at  Salem,  Ala.,  with  dillg«iee 
and  dispatch,  for  a  reward  then  and  there- 
paid  by  the  agents  for  the  principals,  and 
subsequently  repaid  by  the  latter  to  the 
former;  and  tbat  tbe  defendant  violated 
said  contract,  In  tbat  it  mlssentthe  mes- 
sage, and  failed  to  transmit  ana  deliver  It 
to  plaintiffs  for  several  days  after  It  re- 
ceived the  same  for  transmission,  and 
should  have  transmitted  and  delivered  it. 
On  the  contract  thus  alleged,  these  plain- 
tiffs may  sue,  and,  it  tbe  evidence  developa 
that  they  were  disclosed  to  the  telegraplt 
company  as  theprinclpals  In  the  contract^ 
tbey  may  recover  against  the  defendant. 
Railway  Co.  v.  Levy,  59  Tex.  503;  Hark- 
nesB  V.  Telegrapb  Co.,  (Iowa,)  34  N.  W. 
Rep.  811;  West  v. Telegraph  Co.,  (Kan.)  IT 
Pac.  Rep.  807;  Telegraph  Co.  v.  Broesche, 
(Tex.)  10  8.  W.  Rep.  734;  Daugbtery  v. 
Telegraph  Co..  75  Ala.  16H.  The  breach  al- 
l^d  entitles  the  plaintiffs  to  recover  at 
least  the  reward  paid  by  or  for  them  for 
tbe  transmission  ol  the  message,  and,  elim- 
inating tills  element,  they  would  still  t» 
entitled  to  recover  nominal  damages.  Tel- 
egraph Co.  v.  Way,  8S  Ala.  542.  562,  563,  4 
South.  Rep.  844:  Telegraph  Co.  r.  Hender- 
son, 89  Ala.  510,  518,  7  South.  Rep.  41»; 
Daugbtery  v.  Telegraph  Co.,  76  Ala.  16S» 
171. 

It  follows  that,  whether  tfae  plaintifto^ 
were  entitled  to  recover  the  damages  al- 
leged to  have  resulted  to  them  from  the 
decline  in  the  price  of  cotton  between  th» 
time  the  dlspateh  should  have  been  deliv- 
ered to  them  and  the  time  at  whieb  they 
ordered  tbe  sale  of  1,000  bales,  the  aver- 
ment being  thatthe  orderwoaldhavebeea 
given  upon  the  Instant  of  receiving  tbe 
message,  and  was  delayed  three  days  Itk 
consequence  of  Its  non -receipt,  or  not,  ttie 
demurrers  to  the  amended  complaint 
should  have  been  overruled.  Not  only  do 
those  demurrers  fall,  as  matterof  law,  to 
answer  the  whole  complaint,  so  as  to  raise 
any  question  as  to  the  right  thereunder  to 
recover  nominal  damages  and  the  price  of 
the  message,  except  In  so  far  as  to  assert 
what  we  have  determined  to  be  the  unten- 
able proposition  tbat  tbe  action  proceeda 
In  tfae  names  of  the  wrong  parties,  but 
they  are  confessedly  addressed  only  "to  so 
much  of  each  of  saJd  counts,  respectively, 
as  seeks  a  recovery  beyond  the  price  of  the 
telegram.**  Causes  cannot  be  determined 
by  piecemeal  on  demurrer.  The  pleader 
must  answer  tbewholecomplalnt,  and  for 
all  purposes,  when  he  resorts  to  this  mode 
of  defense.  Whsn  the  cause  of  actton  la 
suSlcfently  stated  to  authorise  arecovery. 
in  this  form  of  action  counting  on  a  sin- 
gle breach  ul  contract,  of  any  damages, 
a  partial  defense,  going  to  a  dental  of  the 
right  to  recover  a  part  of  the  damages 
claimed,  mnst  be  availed  of  and  effectuat- 
ed by  motion  to  strike  out  the  objection- 
able averments,  or  by  objections  to  evi- 
dence, and  through  Instructions  to  ths- 
)ury.  Daugbtery  v.  Telegraph  Co.,  75  Ala. 
168.  We  are  not  to  be  understood  as  Inti- 
mating any  opinion  as  to  whether  tbe  spe- 
cial damages  resulting  from  tbe  decline  la 
cotton  pending  tbe  delay  of  an  order  to 
sell,  alleged  to  have  been  coneequent  upoa 
the  failure  of  defendant  to  promptly  de- 
Uver  the  telegram,  are  rseoverabla.  That 
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question  is  not  properly  before  hh.  The 
court  erred  in  Bnstaininjc  the  demurreni  to 
the  amended  cuniplaint,  and  In  rendering 
'fluul  )udgiui!iit  afcalnat  plaintiffR.  Said 
Indgnieiit  Is  reversed,  and  the  caase  re- 
inanded. 


Alabama.  M.  Bt.  Go.  et  aJ.  r.  Coskbt. 
iaupreme  Court  of  Alabama.  April  0, 1891.) 

R&ILBOAD  CO^BTRnOTlOX — DaHIOBS— LlABIUTT 
OF  COMPANT— EVIDBNCB. 

1.  In  an  aocion  against  a  railroad  oompaoy 
«nd  a  contractor  engaged  in  constraction  of  Its 
rood  for  damages  by  such  coastruotioa,  the  ad> 
jnissioQ  of  testimony  tor  plaintiff  that  the  con- 
tractor was  under  a  written  contract  for  construc- 
tion of  the  road  is  reversible  error,  where  the 
contract  Itself  Is  not  produced,  and  no  reason  is 
assigned  for  its  non- production. 

a.  In  an  action  against  a  railroad  company 
for  damage  to  private  property  byexcaratioDS  on 
the  hifthways  in  oonatruatlon  ol  its  road,  eri* 
-denoe  that  tbe  damage  was  afterwards  repaired 
1^  the  city  is  admiasible  in  mitigatitm  of  dam- 
ages. 

8.  Courts  will  take  Jadioial  notice  that  rail- 
road linos  are  marked  out  and  the  grades  fixed 

the  company's  engineer;  and  It  cannot  be  con* 
tended.  In  an  action  against  tbe  company  for  dam- 
aige  to  properd[  by  excavations  in  construction  of 
its  road,  that  defendant  is  not  connected  with  the 
damage;  sinoa,  for  aught  that  appears,  the  grad- 
ing contractor  might  have  avoided  the  Injury  by 
muing  shallower  cuts. 

Appeal  from  clrcnlt  court,  Ptke  coanty ; 

■John  P.  Hdebabu,  Judxe. 

A.  A,  Wiley  and  Gmdaer  A  Wiley,  for 
appellants.  P.  O.  Harper  and  W.  L. 
Iwka,  tor  appellee. 

Stonk,  C.  J.  Tbe  presentsnit  is  usainat 
tbe  Alabama  Midland  Railway  Company 
-and  the  Alabama  Terminal  &,  Improre- 
ment  Company.  The  complaint  or  plaiti- 
tiff  Is  that,  in  grading  streetH  In  the  city 
<if  Truy,  Ala.,  with  the  view  of  conHtruct- 
ing  tbe  Alabama  Midland  Railway  tbruugb 
said  city,  tbe  streets  bordering  plalntllf's 
lot  were  so  excavated  as  tu  dauiaKS  her 
property  materially.  The  cbargo  1b  that 
tbe  street  in  front  of  her  lot  and  reildenro 
was  excavated  to  the  depth  of  some  three 
-feet,  and  tbe  street  in  tbe  rear  to  the  depth 
of  seven  or  eight  feet.  The  tcDdeucy  of 
the  testimony  was  that  the  excavations 
greatly  obstruct  the  convenient  use  of 
plalntlir'B  property,  both  front  and  rear. 
We  have  heretofore  bad  occasion  to  con- 
sider our  constitutional  amendment,  In- 
■eorporated  fur  the  Hrst  time  In  oar  consti- 
tution of  lH7f>.  city  Council  v.  Townsend, 
80 Ala.  4M9, 2  8outh.  Rep.  156. and  K4 Ala.  478, 
4  South.  Rep.  7K0:  Hame  v.  Maddox, 
Ala.  181.  7  South.  Rep.  438.  The  tendency 
of  the  testimony  In  this  record  is  to  show 
that  under  each  of  these  rulings  the  plain* 
tiff  haa  made  a  case  for  recovery  against 
-aome  one.  The  chief  question  then  Is, 
who  is  liable  for  tbe  damage?  It  is  sev- 
erally claimed  for  each  of  the  defendant 
corporations  that  tbe  trial  court  ruled 
Improperly  in  referance  to  tbelr  several  lia- 
bilities. It  waa  proved  that  one  Patter- 
«on  was  the  active  operator  who  did  the 
cradlng^ complained  of;  "thatsald  Patter- 
son was  a  subcontractor  under  McLane, 
Strothcr  &  Co..  who  were  subcontractors 
Quder  J.  M.  Drown  &  Co.,  who  wera  sub- 


contractors for  the  building  of  said  rail- 
road nnder  a  contract  with  the  Alabama 
Terminal  &  Improvement  Company." 
The  bill  ol  exceptions  then  proceeda  to 
state  that  "tlie  plnlutllT,  [Mrs,  Coskry.] 
by  permission  of  tliecourt, Introduced  oral 
testimony,  agalnat  the  objection  of  defend- 
ants, and  to  which  an  exception  waa  re- 
served by  defendantu,  that  the  Alabama 
Terminal  &  Improvement  Company  were 
under  a  written  contract  for  the  construc- 
tion of  the  Alabama  Midland  Railway." 
In  this  the  circuit  court  erred.  The  suit 
was  against  both  corporations,  the  Ala- 
bama Midland  Railway  Company  and 
the  Alabama  Terminal  &  Improvement 
Company.  The  liability  of  the  latter  cor- 
poration depended  on  the  inquiry  whether 
it  had  committed  the  act  ciimplained  of 
as  a  wrong,  or  aided  in  committing  it,  nr 
in  causing  It  to  be  committed.  Whether 
it  had  HO  acted  or  participated  waa  tbe 
pivotal  Inquiry  on  which  Us  liability  de- 
pended. This  was  a  direct  preseutatlon 
of  the  question,— the  most  material  In- 
quiry on  the  issue  of  the  liability  vel  noa, 
—and  the  rule  requires  the  production  of 
the  writing  as  the  best  evidence,  unless  a 
sufficient  exduae  la  shown  for  the  failure. 
Proof  of  reaaunable.  written  notice  to 
produce,  or  destrnctlon  of.  tbe  paper  or 
document,  or  Its  absence  from  tbe  statn, 
wonid  let  In  oral  evidence  of  Its  contents. 
8  Brick. Dig. pp. 438, 440.S4S6 etseq.:  Id.QtiG 
et  sen.;  Id.  p.  61«;  BtnHft  v.  Kelly,  «7  Ala. 
47S;  Railroad  Co.  v.  SchaHer,  7B  Ala.  233. 
No  reason  Is  assigned  why  the  better  evi- 
dence was  not  produced,  and  for  this  error 
tbe  ludgmeut  of  tbe  circuit  court  must  be 
reversed. 

The  bill  ofexceptlonseontalnathisstate- 

ment:  "Thedefendantspropoaed  to  prove 
by  a  witness  that  the  damage  dtme  to  the 
street  and  aidewalk  In  fruutand  rear  uf 
plaintiff's  lot  in  controversy  had  been  re- 
paired by  the  city  within  a  month  after 
the  work  complained  of  had  been  done. 
The  plaintiff  objected.  The  court  sus- 
tained the  objection,  and  defendants  ex- 
cepted." In  this  the  circuit  court  Arred. 
Any  act  done,  no  matter  by  whom,  by 
which  the  Injury  complained  of  is  put  an 
end  to  or  mitigated,  should  be  received  as 
evidence  in  mitigation  of  damages.  The 
injury  actually  sufferecl  Is  the  proper 
measure  ot  recovery, in  snch  a  suit  as  this. 

It  la  contended  before  us  that  tbe  proof 
falls  to  connect  tbe  defendants,  the  rail- 
road company  and  tbe  Improvement  com- 
pany, with  the  commission  uf  the  wrong 
complained  ot;  that  from  aught  that  ap- 
pears. Patterson,  who  did  the  grading,  is 
alone  res|)onaible  lor  the  depth  of  the  cuts 
or  excavations,  and  that  he  might,  by 
sballower  cuta,  have  avoided  the  ln]nry 
for  which  plaintiff  claims  damages.  We 
think  therein  nothing  in  this  contention. 
It  Is  common  knowledge,  in  which  coorta 
must  be  presumed  to  share,  that  railroad 
lines  are  marked  out  and  the  grades  fixed 
by  the  civil  engineer.  He  determines  tbe 
poRitlons  of  embankments  and  excava- 
tions, and  tbelr  several  heigh  ts  and 
depths.  TblM  be  does  according  to  a  rale 
and  scale  wblrb.  In  bis  Judgment,  accom- 
plishes the  end  desired  at  the  minimum  of 
expense.  A  shallower  cut  would  generally 
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Impose  the  necessity  for  a  blfther  embank- 
inentat  the  next  depreBSlou,  and  the  tend- 
ency  wonid  be  to  disturb  the  establlahed 
grade»  If  not  to  deranse  the  scbeme  of  the 
eorrey.  and  the  eetimated  labor  and  cost 
of  conBtrnctlon.  The  contractor  Is,  from 
necessity,  left  without  discretion,  and 
mnet  Implicitly  follow  the  directions  of 
the  locating  engineer.  We  feel  no  hesita- 
tion In  declaring  that  the  railroad  Is  re- 
sponsible tor  every  wrong  done  by  thecon- 
tractor  In  grading  the  road-bed,  on  the 
ground  that  such  grading  Is  conclusively 
presumed  to  have  been  done  pursuant  to 
its  dfrectloiiH,  given  through  its  engineer, 
uolesA  the  contractor  went  beyond  direc- 
tions, and  inflicted  an  injury  outside  of  the 
limits  of  his  c<mtractaal  datles.  And  If 
the  improvement  company  was  andercon- 
tract  to  do  the  grading,  and  aoblet  that 
contract,  then  any  one  doing  the  work 
under  socta  original  authority,  no  matter 
how  Domerous  the  subletttngs,  would 
fasten  a  liability  on  thelmprorement  com- 
pany, co-exteuBlve  with  any  liability  in- 
curred by  the  railroad  company.  There 
•  can  be  no  such  thing  as  an  Innocent  agency 
Id  the  commission  of  a  tort;  and  doing 
a  n  Illegal  or  tortious  act  by  another  Is  do- 
ing It  by  one's  sell.  There  was  no  error  In 
refusing  the  charges  asked.  Reversed  and* 
remanded. 


Alabama  M.  Bt.  Co.  et  al.  v.  Williaus. 

{Supnma  CiMin  cf  Alabama.  April  15, 1891.) 

CtMWMOOMoy  or  Rulsoad— CaAiteiHa  Obads 
or  Btkbbt— DAiuaBS. 

1.  Id  an  action  afalost  a  railroad  for  dam- 
ages caused  by  redDcIug  the  grade  of  a  street,  it 
appears  that  plalntifF  sold  a  strip  along  one  side 
of  his  land,  extending  from  one  street  to  another, 
to  defendant,  as  a  right  of  way  for  a  railroad, 
ud  that  defendoat,  In  ballding  Its  road  thereon, 
excavated  the  land  so  that  Both  street  levels 
abutting  plaintitrs  lotwerecnt  down  to  meet  the 
nade  of  defendant's  road.  Held,  that  the  sale  of 
the  land  to  defendant  did  oot  include  compensa- 
tion ftir  such  anticipated  damage  in  changing  the 
siade,  so  a>  to  BQthorize  aa  afBrmatlve  warge  to 
oa  nuhde  on  behalf  of  defendauL 

9.  The  fact  that  the  grading,  from  which  the 
injnzy  complained  of  resultedl  was  done  by  a 
aoDoiHXtzaetordoes  notafleot  denndant'BUabmtgr. 

Appeal  from  circuit  court.  Pike  county; 
John  P.  Ui'bbard,  Judge. 

This  action  was  brought  by  the  appellee, 
John  D.  Wllllamfl,  agalnet  the  appellant 
corporations,  the  Alabama  Midland  Rail- 
way Company  and  the  Alabama  Terminal 
ft  Improvement  (Company,  and  sought  to 
recover  damages  for  injury  to  his  property 
cau-ed  by  the  groding  of  the  street,  which 
was  necessitated  by  the  grade  of  the  rail- 
road track  of  the  Alabama  Midland  Rail- 
way Company.  The  contract  fur  grading 
tbia  part  of  the  railroad  was  originally 
let  to  the  Alabama  Temilnal  ft  Improve- 
ment Company,  and  by  U  sublet  to  other 
contractors.  Upon  the  evidence  the  de- 
fmdants  requested  the  general  affirma- 
tive charge  for  both  defendants  collective- 
ly, HUd  then  asked  the  general  amrmative 
charge  for  each  defendant  separately.  The 
court  refosed  to  give  each  of  the  charges 


as  requested,  and  the  defendants  separate- 
ly excepted. 

Gardner  &  Wiley  and  .4.  A.  WU^,  for  ap- 
pellants. JobD  Gamble,  P.  O.  Harper,  and 
W.  £>.  Parke,  for  appellee. 

WAr.KBH,  J.  Theappellee's  residence  lot 
lay  between  Elm  and  WalnutBt'reetB,inthe 
city  of  Ti  oy.  In  this  state.  He  sold  to  the 
appellant  railway  compHUies  a  strip  of 
land  off  of  ttae  western  portion  of  said  lot 
as  a  right  of  way  for  Its  railroad.  la 
building  the  railroad  through  said  strip, 
and  across  Walnut  and  Elm  streets, 
which  bounded  suld  lot  on  the  north  and 
south,  respectively,  a  cut  was  made  so 
that  the  railroad  ran  below  the  levels  or 
grades  of  the  two  streets;  and  then  the 
two  streets^  and  the  sidewalks  abatting 
said  lot,  were  cut  down  to  correspond  In 
grade  with  the  bed  of  the  railroad.  The 
suit  was  brought  to  recover  rlama^zes  al- 
leged to  have  been  sutfered  by  apiiellee  as 
a  result  of  cutting  down  the  streets  and 
stdewHlks  in  the  front  and  rear  of  his  said 
residence  lot.  Injuries  caused  to  proper- 
ty abutting  on  a  street  by  reason  of  the 
act  of  the  municipal  authorities  in  grad- 
ing or  cuttinu  down  the  street  or  sidewalk 
to  a  lower  level  may  conftn-  upon  the  prop- 
erty owner  a  rivht  of  action  for  damages, 
notwithstanding  a  previous  conilemna- 
tion,  sale,  or  dedication  of  the  lands  In- 
cluded in  the  street;  and  in  such  cane  the 
right  to  recover  damages  is  well  settled, 
if  the  change  in  the  street  or  sidewalk  is 
such  as  not  to  be  presumed  to  have  been 
In  the  contemplation  of  the  parties  at  the 
time  of  the  original  condemnation,  sale, 
or  dedication.  City  Council  v.  Townsend, 
m  Ala.  4S9,  2  South.  Rep.  165;  84  Ala.  478, 
4  South.  Rep.  7KU:  Same  v.  Maddoz,  89 
Ala.  181.  7  Konth.  Rep.  433.  It  la  plain  that 
the  mere  fact  of  a  sale  by  the  owner  to  a 
railway  company  of  a  right  of  way 
through  one  side  of  his  lot  eonldnot  prop- 
erly be  construed  by  the  court  to  operate 
as  an  antboriEation.so  far  as  the  lot-own- 
er is  concerned,  to  the  railway  company 
to  chnnge  the  grades  of  the  streets  upon 
which  the  other  aides  of  the  lot  abut. 
There  muat  have  been  something  In  the 
terms  of  the  sale,  or  in  the  circumstances 
attending  It.  to  authorise  the  jnry  to  find 
that  when  tiiesale  was  madeWhe  damage 
to  result  to  the  lot  from  the  lowering  of 
the  streets  to  be  crosued  by  the  railroad 
wan  in  the  contemplation  of  the  parties, 
so  that  the  price  paid  for  the  strip  of  land 
houfcht  for  the  right  of  way  could  be  re- 
garded as  including  compensntlon  for 
Hueb  anticipated  damage.  The  evldeuce  in 
this  case  disclosing  nothing  of  the  kind,  we 
conclude.  In  rect^nltfon  of  the  priiictplee 
dfscuKsed  in  the  cases  above  cited,  as  ap- 
plicable against  a  railroad  company  as 
agalnHt  a  municipality,  that  tlieevldence 
merely  to  the  effect  that  appellee  had  sold 
the  strip  of  land  off  his  lot  as  a  right  of 
way  for  the  railroad  did  not  affect  the  cor- 
rectness of  the  rulings  of  the  court  In  re- 
fusing to  give  the  several  charges  request* 
ed.  That  the  tact  that  the  grading,  from 
which  the  injury  eomplnlneri  of  resulted, 
was  done  by  a  subcontractor,  does  not 
affect  the  liability  of  the  appellants,  la  de- 
termined by  the  ruling  of  this  court  on  a 
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slmUar  Btate  ol  facts  In  the  cane  of  Bail- 
way  Co.  V.  Coskry,  ante,  202.  (deddeU  dar- 
ing: tli«>  preseot  term.) 
Affirmed. 


Labouissr  t,  Oeci.ranb  Cotton-Rops  & 
Manuk'g  Co.   (No.  10,688.) 

(Suprmas  Court  qf  LouUttnna.  Jan.  19, 1891. 
43  La.  Ann.) 

FBiTiLBesa — ^Vbnixibs*  Libhs. 
1.  A  inrivilege  Is  a  right  whioh  the  nature  oX 
a  debt  gives  to  a  oroditor,  and  entitles  bim  to  be 
paid  in  preference  to  otbers  from  the  proceeds  of 
the  thing  affected  with  the  Iteik 

3.  Frlrilegea  oan  he  oWmed  only  for  those 
debts  to  which  it  is  espresslr  gnuted  In  the 
Clril  Code. 

8.  He  who  has  sold  to  another  way  real  at 
peirsoDSl  property,  which  is  not  paid  for,  has  a 
preference  on  the  pelve  of  his  {ooperty,  for  the 
psTment  of  the  amount  doe  thereon. 

4.  One  who  loans  another  money  with  which 
to  purchase  property,  or  pays  for  the  property 
for  anoUier.  has  no  Tandor's  lien  or  prlVilege 
thereon. 

(9ylUUm»  by  fli»  Oourt) 

AppeaV  from  district  court,  parish  of  Or- 
leans:  MuNBOB.  Judge. 

H'.  £i.  Jteaedletttor  appetlant.  the  i^ndlc. 
(!)  OppoaltloDB  maatb«  called  or  filed 

oo  motion  with  notice. 

(2)  TUird  opponenteare  entitled  to  hare 
their  day  In  cuurt.  Code  Frac.  arts.  389, 
394,  401 ;  36  La .  Ann.  236 ;  15  La.  Ann.  6ti3 ; 
29  La.  Ann.  143:  21  La.  Ann.  15L 

ON  RBHKABINa. 

(1)  Inaeonc»/vo  all  parties  In  Interest 
must  be  before  the  court. 

(2)  When  three  Judicial  mortsages  are 
recorded  on  the  same  day,  all  share  equal- 
ly and  pro  rata,  in  proceeds  of  real  estate 
sold  uiuler  their  execution. 

(3)  When  one  plaintiff  Is  nverred  an  dob 
compos  meutia,  an  exception  of  no  cause 
of  action  shonld  not  be  maintained  In  a 
concfirxo  based  upon  such  ground. 

Bayne,  Dcnefcre  &  Bayue,  for  appellee. 

PlalntlD  obtained  Judgment  coutradlct- 
orily  with  defendant;  iMsued  execution, 
under  which  proptjrty  was  sold  to  pay 
the  Judgment.  Interrenor  now  claims 
that  plaintiff  was  non  compos  mentis 
when  the  Judsment  was  obtained,  and 
claimH  a  preference  upon  proceeds  of  prop- 
erty sold.  «Tbld  he  cannot  do.  His  claim 
ratifies  the  Judgment  and  sale, and  he  cau- 
not  attack  It.  Intervenor,  as  syndic  of  J. 
B.  Lailande,  claims  that  hla  principal  ad- 
vanced money  to  defendant,  and  therefore 
has  a  vendor's  lien.  The  allegation  itself 
showH  that  lie  hue  no  such  lien.  Tliij  rec- 
ord Hhows  that  intervenor  bad  notice  uf 
the  filing  of  plaintiff's  exception,  tliat  he 
appeared  in  court  on  its  trial,  and  it  was 
maintained  after  hearing  pleadings,  evi- 
dence, and  argument.  There  Is  nothing  in 
the  record  to  authorise  a  reversal  ol  Che 
judgment  of  the  district  court. 

Watki.vs.  J.  On  the  6Ch  of  May,  1890, 
plaintiff  obtained  Judgment  against  the 
dt>fendaDt  for  912,500,  with  Interest,  and 
thereunder  Issued  execution,  and,  by  boU- 
nre  and  nale  of  property,  reallzeii  the  sum 
of  919,500.  On  the  5th  of  June,  1890, 
Eugene  Konlat,  eyodic  of  the  creditors  of 
J.  B.  Lailande,  filed  a  petition  of  Interven- 


tion and  third  opposition,  claiming  a 
vendor's  Hen  on  the  property  and  its  pro- 
ceeds. Hiiereby  the  said  inaolveut  snt-ces- 
alon  Is  alli^ed  to  beentitled  to  be  paid  the 
amount  of  certain  iudgraents,  and  In  prrf- 
erence  to  the  plaintiff  In  execution  and 
other  creditors  ofdetendMit.  To  this  peti- 
tion the  plaintiff  in  execution  filed  an  ex- 
ception of  nu  cause  of  action.  This  excep- 
tion was  regularly  set  down  for  trial,  and 
due  notice  thereof  was  given  to  thesyndlc. 
On  the  day  fixed  the  exception  was  tried 
and  sustained,  and  the  Intervention  dls- 
mlsaed.  From  this  Judgment  the  syndic 
appealed,  suapeuaively. 

The  ground  on  which  the  intervenor 
and  third  opponentclalmeda  vendor's  Hen 
Is  "that  each  and  every  part  of  the  prop- 
erty of  said  company  was  purchased  and 
paid  for  with  the  funds  of  the  Insolvent. 
Wbwefore  the  averment  Is  that  it  is  enti- 
tled to  be  paid  In  pr^erenue  to  plaintiff,  aa 
seizinfc  creditor,  it  la 'manifest  that,  on 
this  showing,  intervuuor  and  third  oppo- 
nent has  no  vendor's  Hen  whatever.  The 
fact  alleged,  that  the  company's  property 
wan  purchaHed  and  paid  for,— albeit  with  • 
the  funds  of  the  insolvent,-4s  a  conclu- 
slve  admission  that  there  was  no  vendor's 
Hen  upon  it.  If  the  insulvent  purchased 
the  property  for  the  defendant,  he  surely 
was  not  the  vendor,  and.  If  he  paid  for  it, 
there  was  no  Hen  upon  it.  Succet^nlon  of 
Benjamin,  39  La.  Ann.  612,  2  South.  Rnp. 
187.  This  groond  of  the  Intervention  fall- 
ing the  third  opponent,  ft  Is  useless  to  con- 
sider others. 

The  appellee  ansvered,  and  claimed 
damages  for  a  frivolous  appeal.  Dealing, 
as  we  are,  with  an  insolvent's  estate,  we 
are  not  dinposed  to  allow  his  demand, 
while  it  may  be  that  the  right  of  appeal 
has  been  abused.  The  fundR  have  not 
been  tied  up  for  more  thau  six  months, 
and  the  record  discloses  that  other  cred- 
itors were  contesting  at  the  same  time, 
and  snceefisfnlly,  plaintiff's  right  to  pay- 
ment in  full  from  thefnnd  by  prefer«ice. 

Judgment  affirmed. 

OM  APPLICATION  FOB  SBBKABINQ. 
(7ehL9,U8L) 

BKRUtmn,  C.  J.  The  third  opponent 
complains  that  his  case  was  not  auflirlent- 

ly  stated  by  the  court;  that,  besidea claim- 
ing the  vendor's  privilege  which  was  con- 
sidered and  denied  him,  he  had  asserted 
other  rights  to  the  proceeds  of  sale,  under 
certain  Judgments.  A  new  reference  to 
the  third  opposition  shows  that  such  Is 
the  tact,  but  that  there  la  no  specification 
of  what  those  Judgments  are.  The  dates 
of  the  ludgmeDta,  their  amounts,  the  num- 
ber of  the  cases  on  which  rendered,  are  all 
in  blank,  and  no  copy  of  the  Judgments  is 
attached  to  the  opposition.  Not  the 
slightest  reason  is  assigned  for  which  any 
mortgage  right  Is  claimed.  It  Is  not  even 
alleged  that  the  Judgments  have  been  re- 
coiled and  affected  the  property  at  the 
time  of  sale.  Such  loose  preferments  are 
not  entitled  to  notice.  AUhongh  thejudg- 
ment  sets  at  rest  the  pretensions  to  a 
preference,  by  reason  of  the  alleged  ven- 
dor's privilege,  it  does  not  debar  recovei? 
on  the  Judgments  in  snbaeqnent  proceed- 
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incH,  ir  anrler  tbem.ln  conseq Deuce  ofJOBtl- 
lylns  refciatry,  the  ioBulTeney  baa  any 
risbts.   Bebearlng  refuBed. 


IStats  t.  Buck  Biveb  Phobphatb  Co. 
{Supreme  Cawrt  of  Florida.   April  8,  1891.) 

UTaTIOABU  StRIAMS— RiOHTfl  OF  StATB  IK  BSDS 

op^EqciTT  Pleading. 

1.  A  bill  in  equity  statinK  that  a  certalQ 
stream  within  this  state  is  in  fact  oaTigable  for 
Uui  purpfMes  of  public  oommerce,  without  any 
direct  averment  that  the  state  is  the  owner  of  the 
bed  of  such  stream  or  of  the  deposits  therein, 
does  not  alle^  the  title  or  right  of  the  state  with 
such  sufiluient  certainty  as  would  warrant  the 
grantinff  of  an  iojunctioo,  therein  prayed,  to  re- 
strain the  removal  of  pbospbatic  or  other  deposits 
therefrom,  or  to  require  an  answer  to  snub  bill. 
A  demurrer  to  such  bill  is  properly  sustained  on 
the  ground  of  insufficiency,  uncertainty,  and 
vagueness. 

2.  The  state,  in  the  absenoe  of  any  prior  or 
better  right,  is  theowner  of  the  entire  beds  of  all 
streams  within  her  borders  that  are  in  fact  navi- 
gable by  the  public  in  the  conduct  of  useful  com- 
merce  thereon,  whether  thewatersof  such  stream 
be  salt  or  fresn,  or  whetbw  the  tidea  ctf  the  sea 
ebb  and  flow  therein  or  not. 

(SvUobtM  by  the  Court) 

Appeal  from  drcult  coarl,  Clay  county; 
W.  B.  YorsG,  Juilf^. 

W.  B.  LHinar  and  A.  W.  Cockrell  A  Soa, 
for  appellant.  H.  Biabee  and  Cooper  & 
Cooper,  fur  appellee. 

Tatu)R.  J.  On  the  2Sd  of  October,  1890. 
the  Btate  of  Florida  filed  Its  bill  of  com- 
plaint In  equity  In  the  clrcnlt  court  for 
Clayconntyufirainst  the  Black  River  Plion- 
phate  Company,  a  corporation  organized 
under  the  laws  of  Florida.  The  alle}i:a- 
tlone  and  prayere  of  aald  hill,  omitting  Itti 
formal  parts,  are  In  the  words  following: 

"(1)  The  said  company  htia  for  a  year 
or  more  wrongfully,  willfully,  and  unlaw- 
fnlly  entered  upon  the  bed  of  Black  rlrer, 
also  known  a^  'Black  l-'reek,'  and  has 
wroHRfnlly.  unlawfully,  and  willfully  dug, 
mined,  removed,  and  approprlat<^d  tbere- 
frum,  and  Is  ouw  unlawfnlly  and  willfully 
Bu  doioR.  phoHphate  rock  and  pbuephatic 
deposit  imbedded  therein.  In  Clay  county, 
Fla..  and  the  said  company  Is  now  and 
haH  been  In  poasemlon  of,  and  operating 
npun.  tbe  waters  uf  said  stream,  within 
said  eouDty,  pnmpa,  dredges,  lighters, 
BirnwB,  and  ateam-boats,  and  other  appli- 
ances aud  facllttlee.  for  diggiug.  mining, 
removing  and  appropriating  phosphate 
rock  and  phoapbatlc  deposit  from  tbe  bed 
of  said  river. 

"(2)  The  bed  of  said  river  from  which 
■aid  phosphate  rock  and  pliosphatlc  de- 
posit was  so  taken,  and  is  so  being  taken, 
la  about  one  mile  below  Mlddlebnrg,  In 
raid  county.  Tbe  said  river  Is  at  this 
point,  and  above  and  below  It,  navigable, 
and  is  of  depth  sufficient  for  boats  draw- 
ing three  feet  and  more  of  water,  and  Is 
capable,  in  Its  ordinary  volume  of  water, 
of  transporting  the  products  of  the  forests 
and  fields  along  its  bunks  to  market ;  and 
the  said  stream,  at.  above,  and  below  the 
p1ac(*8  in  the  bed  thereof  from  which  said 

EhoHphate  rock  and  pbospbatic  deposit 
are  been  and  are  being  so  taken,  la  in 


fact  used  In  its  ordinary  condition  as  a 
highway  of  commerce,  upon  which  the 
products  of  the  country  have  been  and 
are  trannported  to  market,  and  said 
stream,  at,  above,  and  below  said  points, 
is  of  sufficient  depth  and  capacity  for  val- 
uable floatage. 

"(3)  The  aald  defendant  company  has 
so  dng.  mined,  removed,  and  appropriated 
from  the  bed  of  uald  river  a  large  quantity 
uf  snid  rock  and  deposit,  to-wit,  flvu  thou- 
sand tons  or  more,  and  is  now  removing 
therefrom  aald  rock  and  deposit  at  the 
rate  of  two  hundred  tons  per  day  or  more. 
These  phosphate  rocks  and  phosphattc  de- 
posits are  valuable,  and  tbe  said  company 
bad  sold,  and  is  selling,  tbe  same  at  the 
price  ot  ten  dollars  per  ton  or  more,  and 
has  appropriated  and  Is  appi'oprlatlQg 
the  same  exclusively  to  Its  private  uses, 
and  not  in  anywise  lor  the  benefit  ot  com- 
merce. 

"(4)  Your  orator  is  not  advised  of  the 

proportion  of  said  rock  and  deposit  which 
said  defendant  has  been  and  Is  takingfrum 
the  bed  ol  said  river  underlying  the  wa- 
ters embraced  between  the  ordinary  wa- 
ter-mark on  eltber  side  of  said  river,  as 
dietingnlsbed  from  that  taken  from  the 
bed  underlying  the  channel  thereof,  but 
your  oratoraveni  that  said  defendant  has 
been  and  is  trespassing  upon,  dlj^ng. 
mining,  removing,  and  appropriating  said 
rock  and  deposit  wrongfully,  indiscrimi- 
nately, from  the  entire  bed  covered  by  the 
water  of  said  riverat  Its  ordinary  volume. 

"(5)  Your  orator  bas  no  information  of 
the  precise  quantity  of  said  rot  k  and  de- 
posit so  dug,  mined,  removed,  appropri- 
ated, and  sold,  nor  of  the  disposition  made 
bythe  said  defendant  thereof,nor  the  price 
obtained  therefor,  as  to  ull  ot  which  your 
orator  avere  It  is  entitled  to  a  discovery 
from  said  defendant;  which  discovei^  tbe 
said  defendant  can  and  should  be  required 
to  make. 

"(6)  And  your  orator  further  shows 
that  said  defendant  threatens,  and  will, 
unless  restrained  by  the  order  of  this  hon- 
orable court,  continue,  to  trespass  and  en- 
ter upon  the  bed  of  said  river,  and  so  d:g, 
mine,  remove,  and  appropriate  said  rock 
and  deposit  In  the  bed  ot  said  river,  and 
that  your  orator  is  remediless,  except  In 
and  by  the  process  of  this  honorablecourt, 
to  restrain  and  prevent  the  said  trespass- 
ing and  entering  and  digging,  mining,  re- 
moving, and  appropriation  by  said  defend- 
ant company  of  said  rock  and  deposit. 

"And  your  orator  praya  that  the  said 
defendant,  Its  officers,  agents,  employes, 
and  servants,  may  t>e  presently  enjoined 
and  restrained  from  trespassing  and  en- 
tering upon  the  bed  of  said  Black  rivmr, 
and  from  digging  and  mining  therein,  and 
from  removing  and  from  appropriating^ 
said  phosphate  rock  and  pbospbatic  de- 
posit therein,  and  that  at  tbe  hearing 
hereof  the  said  defendant,  its  officers, 
agents,  employes,  and  servants,  be  perpet- 
ually enjoined  and  restrulned  from  tres- 

Sasslnff  and  entering  upon  the  bed  of  said 
lack  river,  and  from  digging  and  mining 
therein,  and  from  removing  therefrom,  and 
from  appropriating,  said  rock  and  deposit 
therein ;  that  it  be  refrrred  to  a  master  of 
this  court  to  take  and  state  an  account. 
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under  the  dh^ectlooB  and  Inatructlone  of 
thla  court,  uf  the  quantity  and  quality  ol 
said  rnck  and  deposit  en  dug.  mined,  and 
removed  by  the  said  defendant  from  the 
bed  uf  naid  rirer.  and  the  value  thereof, 
and  the  price  fur  which  the  aame  has  been 
sold  by  the  Bald  defeudant,  and  also  an  ac- 
count of  the  quantity,  quality,  and  valne 
of  the  Bald  ruck  and  depueit.  bo  taken 
from  the  bed  uf  said  river,  lu  the  possee- 
Blonur  under  the  cutitrut  of  Bttid  company; 
and  that  the  eald  company  be  required, 
by  the  decree  of  this  court,  to  pay  your 
4>rator  the  purchase  price  therelor,  and  to 
pay  to  your  orator  the  valne  thereof  so 
ancertalued  upon  said  acconntJoK;  and 
that  yonr  orator  may  have  such  further 
and  other  relief,**  etc. 

To  thiB  bill  the  defendant  below  Inter- 
posed a  demurrer,  aBslKQlng  therein  as 
grounds  of  demuri'er  the  following: 

The  allcKatlonaofsald  bill  are  too 
uncertain,  Tague,  and  Indefinite. 

"(2)  The  bill  does  not  aet  out  with  snffi* 
clent  certainty  the  claim  of  complainant 
in  the  subject-matter  of  the  suit. 

"(8)  The  bill  does  not  aufflclently  aet 
out  title  of  complainant  In  the  Bubject- 
matter  of  suit. 

"  (4)  The  bill  does  not  set  out  with  suffl- 
elent  certainty  to  what  portion  uf  the 
stream  mentioned,  or  bed  thereof,  com- 
plainant's claim  extendB. 

"(5)  ComplalDant  does  not  uilFEethat 
aaid  dtream  or  portions  thereof,  from 
which  phosphate  is  alleged  to  be  taken,  t>r 
on  account  of  which  relief  or  discovery  is 
souKht.  is  within  tiile-water. 

"(({)  And  fur  otlier  grounds  appearlufi 
on  the  face  of  bill." 

Upon  the  hearing  of  thla  demurrer  the 
court  below  made  the  fuUuwIng  order: 

"This  cause  came  un  to  be  heard  itpun  the 
demurrer  to  the  bill  filed  herein,  and  was 
argued  by  counsel.  Upon  consideration 
thereof,  the  court  is  uf  opinion  that  chap- 
ter 791  of  the  Laws  of  Florida  vested  In 
the  riparian  proprietors  tliefee  in  all  lands 
covered  by  water  lying  In  front  of  any 
tract  of  laud  owned  hy  any  citizen  of  the 
United  States  situated  upon  anynarlgnble 
stream  aa  far  as  the  ed^e  of  the  channel. 
While  the  act  Is  entitled  *  An  act  for  tlie 
benefit  of  commerce.' aud  the  legislature 
deemed  it  for  the  Interest  of  commerce 
thnt  all  submerged  land  and  water  priv- 
ileges Bbonid  be  improved,  they  granted 
the  full  title  to  the  aame  to  the  ripHrlan 
proprietors,  to  Induce  them  to  incur  the 
expense  of  making  the  Improvements 
whirli  the  legislature  deemed  important 
fur  the  benefit  of  commerce.  This  seema 
to  be  tlie  view  entertained  by  the  supreme 
court  of  this  state  In  so  far  as  It  has  ex- 
prcHHed  any  opinion  on  the  subject.  En- 
tertaining thlR  view  of  the  law,  the  court 
dues  not  deem  it  necessary  to  expriws  any 
opinion  upon  the  question  as  to  whether 
or  nut  the  state  owns  the  soil  in  the  chan- 
nels of  rivers  and  streams  In  whlrh  the 
tide  does  not  ebb  and  flow,  though  in  fact 
capable  of  navigation.  The  court  is  of 
the  opinion  that  the  demurrer  Is  well 
taken.  It  is  therefore  ordered,  adlndged, 
and  decreed  that  the  demurrer  to  com- 
plaint's bill  herein  be  sustained.  It  Is  fur- 
ther ordered  and  decreed  that  the  com- 


plainant have  leave  to  amend  its  bill  as  it 
may  be  advised." 

From  this  order  sustaining  the  demur- 
rer the  complaluant  appeals  to  this  court. 

It  will  be  obse'*Vfd  from  these  pleadings 
that  nowhere  therein  does  it  appear  that 
the  defendant  in  the  hill,  or  any  one  else, 
owns,  puMesBes,  controls,  or  daime  any 
land  borrlering  upon  the  margin  of  the 
stream  mentioned,  so  aa  to  give  the  de- 
fendant the  sf^ti/s  or  rights  of  a  riparian 
proprietor,  whatever  such  rights  may  be 
found  to  be  upon  thorough  Judicial  In- 
quiry. And  It  nowhere  appears  In  the 
pleadings  or  record  that  the  alleged  oper- 
ations and  trespasses  of  the  defendant 
have  been  cairied  on  or  committed  under 
or  by  virtue  of  any  claim  of  right  as  ripa- 
rian proprietor  or  otherwise,  yet  the 
court  below,  In  pai>slng  upon  this  demur- 
rer, seems  to  have  based  his  ruling  there- 
on npon  the  theory  or  suppoaitlon  that 
the  defendant  Is  a  riparian  proprietor  up- 
on tiie  stream  In  question,  and  that  under 
the  provisions  of  chapter  791,  Laws  Flu., 
(sections  1,2,  pp.  6S0,  (190,  McClel.  Dig.,) 
the  fee  In  the  bed  of  the  stream  In  qnes- 
tlon,  aa  far  as  the  edge  of  the  channel 
thereof,  has  been  veatefl  in  the  defendant 
as  Bueh  supposed  riparian  proprietor,  and 
that  therefore  the  defendant,  being  such 
owner  of  the  fee  In  this  stream,  had  the 
right  there  to  carry  ou  the  uperatluns 
complalnc'l  of.  Exactly  how  the  ques- 
tion of  riparian  proprietorship,  and  the 
extent  of  the  rlgiits  attendant  thereon, 
came  before  the  court  we  cannot  discover 
from  the  record,  and  heure  must  assume 
that  it  arose  in  the  oral  arguments  of 
counsel  at  the  hearing  niKin  the  demurrer. 
In  the  exbanstlve  presentation  of  the  case 
bert)re  this  court  by  counsel  for  both  the 
appellant  and  appellee,  much  time  was 
devoted,  and  many  authorities  qnoterl, 
npon  the  queatlone  of  the  relative  rights 
of  the  etate  and  riparian  owners  In  the 
beds  of  navigable  water-courses;  it  being 
contended  fur  the  appellant  that  the 
state,  by  virtue  of  Its  sovereignty,  ownsd 
and  controlled  the  entire  beds  of  all  navi- 
gable streams  within  her  borders,  and  all 
valuable  deposits  therein,  whether  the 
waters  thereof  were  freah  or  salt,  and 
whether  the  tides  of  the  sea  ebbed  and 
flowed  therein  or  not;  while,  on  the  other 
hand.  It  was  contended  for  the  appellee 
that  the  riparian  proprietors  on  all  non- 
tldal  atreams,  whether  navigable  in  fact 
or  not,  owned  the  beds  thereof,  and  all 
deposits  therein,  »d  medium  Slum  aquse, 
under  the  common  law  of  England 
on  this  Huhject  claimed  to  be  In  force 
here.  Independently  of  our  statute;  and 
that,  if  this  contention  was  untena- 
ble, they  certainly  owned  the  fee  tn  the 
beds  of  such  streams  to  the  edge  of  the 
channels  thereof  under  the  provisions  ol 
our  statute.  In  view  of  the  recent  discov- 
ery of  the  existence  In  the  beds  of  our  wa- 
ter-conrHes  of  phosphatic  deposits  in  such 
reputed  quantities  and  oT  such  high  value 
as  very  materially  to  enhance  the  proper- 
ty and  commercial  Interests  of  our  state, 
we  realize  fully  the  Importance  of  a 
prompt  Judicial  determination  ot  the  sev- 
eral highly  Important  questions  presented 
In  the  briefs  and  argaments  ol  the  conuBel 
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In  this  case,  bo  that  tbn  public  rifftats  of 
the  state  and  tbe  private  ri^bta  of  tndl- 
Tiduals  affected  thereby  may  be  poeltlve- 
ly  and  speedily  known  and  eatubllHhed. 
Bnt  we  are  asked  in  this  case  to  pass  up- 
on and  to  adjudicate  the  rights  of  a  ripa- 
rian proprietor  whose  existence,  so  lur  as 
the  iTL*ord  shows,  is  pui*ely  Imagloary, 
with  uuthlns  whatever  In  tbe  record  that 
even  angrgesta  tala  preaence  In  this  case. 
Witboat  violently  trampling  upon  all 
rulev  and  precedents,  we  cannot  under- 
take, with  the  record  Iiefore  ue,  to  consid- 
er questions,  riKbts,  ur  issues  that  are 
uot  raised  by  or  iuciuded  in  the  proceed- 
ings brought  here  lor  review,  jjartlculariy 
when  the  riKtats  and  questions  thus  sup- 
poBitltiuuflly  presenteil  dehors  the  record 
areofanch  fcrare  Importance  to  the  state 
and  to  many  ul  her  private  cltizeas. 
Without  passing  upon  tiie  correctaess  or 
iDCurrectness  of  the  opinion  of  tbe  court 
belnw  contttruiDfr  the  effect  of  tbe  statute, 
(chupter  791, supra,)  Ina  proper  case  niade 
calling  for  a  construction  thereof,  we 
think  that  a  construction  of  tbe  statute, 
under  the  pleadings  preHented  at  the  hear- 
lufC  of  the  demurrer,  was  premature,  there 
beln^r  nothing  whatever  la  tbe  issue  raised 
by  the  bill  and  demurrer  thereto  that 
warranted  a  consideration  of  this  statute. 
The  case,  as  presented  by  tbe  pleadings. 
Is. In  sliort.tbat  Black  river  Is  a  navigable 
stream,  and  that  tbe  defendsnt  is  tres- 
passing therein  by  the  removal  and  ap- 
pruprlatloD  fnim  the  bed  thereof  of  pbus- 
phatic  deposits  that  are  valuable  as  a 
commercial  commodity.  By  virtue  ol 
what  claim  of  right,  if  any,  the  alleged 
treapnss  is  committed,  dops  not  appear. 
Tbe  bill  is  demurred  to  because  it  does 
nut  Hpeclfieally  allege  any  preseut  title  or 
ofvnerMhlp  In  the  complainant  to  the 
premises  trespassed  upon. '  and  because 
at  tbe  vagueness  and  Indefinltuness  of  tbe 
alle^atluns  declaratory  of  tbe  extent  of 
the  complainant's  claims  therein.  It  is 
nowhere  alleged  In  tbe  bill  that  the  state 
of  Florida  In  the  owner  of  or  entitled  to 
tbe  bed  of  the  stream  mentioned,  or  to 
any  part  thereof  or  to  any  deposits  re- 
moved or  being  removed  tnerefrom:  nor 
l8  tbere  any  specific  allegatlou  that  any 
property  or  proprietary  rights  of  the 
state  have  been  infringed  upon  in  tbe 
ai^ts,  priiceedings.  or  trespaBsings  cum- 
plained  of.  Neither  is  tbere  any  allegation 
tbat  the  usefulness  and  efbciency  of  said 
stream  as  a  public  highway  fur  com- 
meitre  Is  deleteriousiy  affected  in  any  way 
by  reason  of  tbe  alleged  nets  complained 
of.  nor  Is  tlte  remerly  sought  because  of 
any  alleaed  injury  or  threatened  Injury  to 
the  Ktream  ae  a  public  commercial  high- 
way. If  the  bill  had  contained  a  specific 
allega tion  that  tbe  sta te  of  Florida 
was.  at  the  tiiAe  of  tbe  filing  thereof,  the 
owner  of  or  entitled  to  the  bed  of  tlie 
river   In   controversy,  at  tbe  point  or 

fiolnta  trespassed  upon,  and  to  all  depos- 
ts  therein,  and  that  at  such  point  or 
points  it  was  in  fact  navigable  or  Ruacep- 
tibie  of  useful  navigation  to  the  public, 
and  tbat  its  property  rights  therein  were 
being  trespassed  upon  as  allpgfK],  and 
threatened  with  frequently  recurring  tres- 
paasing»,  or  tbat  the-  efficiency  of  such 


atream  as  a  public  highway  for  commerce' 

was  being  Injured  ordestroyed  by  tlie  acta 
complained  of,  then  tbe  demurrer  should 
have  been  overruled,  and  the  defendant 
puc  to  its  answer  to  show,  if  it  could,  thfr 
riglit  or  claim  of  right,  under  which  Its 
operations  there  were  being  conducted. 
It  was  strenuously  insisted  for  the  appel- 
lant that  no  direct  allegation  of  title  or 
ownership  In  tbe  state  was  necessary; 
tbat  tbe  statements  of  tbe  bill,  to  tbe  ef- 
fect that  tbe  stream  was  navigable  in 
fact,  and  useful  as  a  public  high  way  for 
commerce,  was  of  Itself  a  sufficient  aver- 
ment of  title  In  the  state  to  the  bed  of 
such  stream,  and  all  valuable  deposits 
therein;  that  the  ownerslilp  by  ttie  state 
was  the  only  Inference  and  logical  se- 
quence that  followed  and  flowed  outo( 
the  allegation  that  the  stream  was  In  fact 
navigable.  We  cannot  agree  to  tbio  prop- 
osition that  the  statement  of  one  fact 
tbat  constitutes  only  an  essential  element 
of  the  main  fact  necessary  to  be  alleged, 
vis.,  tbe  preuent  title  or  nwuersblp  of  thfr 
complainnnt,  Is  a  sutllcient  allegation  ol 
such  leading  fact.  In  Story,  £q.  PI.  $  iM» 
that  learned  author  says:  "It  may  be 
affirmed  as  an  elementary  rule  of  the  most 
extensive  Influence  that  the  bill  should- 
state  the  right,  title,  or  claim  uf  the 
plaintiff  witb  accuracy  or  clearness;  and 
it  should,  in  like  manner,  state  the  Idjury 
or  grievance  of  which  he  complains,  and 
the  relief  which  be  asks  of  the  court.  Id 
other  wurds,  tbere  must  be  such  certain- 
ty in  the  averment  uf  tbe  title  upon  wblcb 
tbe  bill  is  founded  that  the  defendant  may 
be  dlBtini-tly  Informed  of  the  nature  of  tlie 
Cflse  wlilch  he  1b  ciillcd  upon  to  meet." 
And  ogiiin.  In  Hection  27.  the  same  author. 
In  treating  of  tbe  cuustructlou  of  bllls^ 
SDya:  "The  third  part  is  tbe  premises,  or, 
as  it  Is  more  usually  styled,  tlie  stating 
part  of  tbe  bill,  wblcb  contnins  a  narra- 
tive of  the  fucts  and  circumstances  of  the 
plaintiff's  case,  and  of  tbe  wrong  or  griev- 
ance of  which  he  complains,  and  tbenames 
or  the  persons  by  whom  done,  and  against 
whom  he  seeks  redress.  This  part,  conHtl- 
tutlng  in  truth  the  real  substance  of  tbe 
bill,  upon  which  the  court  Is  called  to  act, 
requires  great  skill  and  Judgment  to  frame 
It  aright;  and,  if  It  haH  not  the  proper- 
legal  certainty,  the  defect,  unleus  re- 
moved, may  become  fatal  In  every  pubse- 
quent  stage  of  the  cause."  Mllf.  £q.  PI. 
65.  In  Coop.  Eq.  PI.  tbe  rule  1h  state* 
thus:  "It  is,  then,  absolutely  necessary 
that  tbe  bill  should  state  tbe  right  of  the 
complainant  to  what  be  seeks  of  tbe 
court,  and  the  Injury  which  be  complains 
of;  and  Doth,  by  the  standing  orders  o* 
the  court,  ought  to  be  plainly,  yet  suc- 
cinctly, alleged,  and  that  witli  ali  neces- 
sary and  convenient  certainty  as  to  the 
material  circumstances  of  time,  place, 
manner,  and  other  Incidents."  Ryves  v. 
Ryves.  8  Ves.  34;!:  Cresset  v.  Mltton,]  Ves. 
Jr.  449;  Cruger  v.  Halllday,  11  Paige,  314; 
Gould.  PI.  160;  Sullivan  v.  Moreno,19  Fla. 
200. 

The  Importance  of  a  direct  averment  ol 
a  present  title  or  ownership  In  the  state 
to  the  bed  of  the  stream  in  question  be- 
comes lurthfr  apparent  when  it  Is  consid- 
ered that  even  though  tbe  state  doea,  by- 
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▼irtue  of  her  soverelpinty,  own  and  con- 
trol the  entire  beds,  and  all  deposits  there 
In,  of  all  Btreamu  within  ber  borders  that 
are  In  fact  navigable  by  tbe  public  In  the 
conduct  of  useful  commerce  thereon, 
wliether  tbe  waters  of  such  stream  be  salt 
or  frcuh,  and  whether  the  tides  of  the  sea 
•ebb  and  flow  therein  or  not, — a  rule  that 
we  are  of  the  opinion  aboDid  obtflln  here 
upon  the  great  weleht  ol  the  American 
Authorities.  (Goald,  Waters,  §§  6S,  7»; 
Barney  v.  Keokuk,  94  U.S.  824;  Bullock  v. 
Wilson.  2  Port.  (Ala.)  436;  McManus  v. 
Carmlchael.  3  Iowa,  1;  Railroad  Co.  r. 
Schurinelr,  7  Wall.  272.)— yet  the  proprie- 
tary rights  of  tht)  state  therein,  prior  to 
tbe  time  of  tbe  fliinj;  ol  tne  bill,  may  have 
tieen  fftauted  away  by  one  or  the  other  of 
the  two  Borerelgntles.  Spain  and  Eng- 
land, to  both  of  whose  dominions  be- 
longed at  dlfferant  periods  the  territory 
now  known  aa  the  state  of  Florida,  to 
«ay  nothing  of  the  posBlbiHty  of  the  exist- 
ence of  a  grant  anterior  to  the  bill  by  the 
state  herself,  if  it  should  be  found  that 
through  her  legislature  she  had  tbe  power 
to  make  such  grant. 

It  follows  that  the  order  of  the  court 
tielow  sustaining  the  demurrer  to  the 
t)Ui  must  be  affirmed,  not.  huwe\'er,  upon 
the  grounds  or  for  the  reasons  statod  In 
the  opinion  of  the  court  below  sustain- 
ing the  demurrer,  but  because  of  the  In- 
«nfflclency,  uncertainty,  and  ragoeness  of 
the  allegations  of  the  bill.  The  order  ap- 
ftealed  from  Is  affirmed. 


JoBysuN  V.  State. 
(Supreme  Court  of  Florida.  May  4, 1891.) 
Cbihixal  Law— CoNTiOTio:?  op  Lower  Oradb  ov 

'  OrFENBB  —  XbW  TkIAX  —  FORUBS  ACQDITTAL — 

Fleadi>'G  —  Instecctiohs. 
1.  The  defendant  was  indicted  In  a  single 
«ount  for  murder  in  tbe  first  degree.  On  a  first 
«nd  second  trial  he  was  eourlcted  of  murder  in 
the  second  degree,  the  verdict  at  both  trials  be- 
ing silent  as  to  the  higher  crime.  JBeld,  that 
this  is  tantamount  to  an  atBrioatlTe  acquittal  of 
the  hi^er  offense. 

%.  where  a  party  Is  tried  upon  an  Indictment 
tbat  in  a  single  count  charges  the  highest  degree 
«f  an  offense,  and  tbat  Includes  lower  degrees  of 
the  same  crime,  or  that  in  several  counts  charges 
«uch  bighest  degree  and  the  lower  degrees,  and 
he  is  convicted  of  one  of  such  lower  grades  of  the 
■offense,  on  a  new  trial,  obtained  at  hla  request, 
he  cannot  again  be  tried  for,  or  oonTictea  of, 
«ny  higher  grade  of  crime  tlian  tbat  of  which  he 
was  at  first  convicted. 

3.  In  sQcb  cases,  upon  snch  second  trial,  the 

fiar^  can  be  arraigned  and  tried  upon  the  same 
Ddictment  for  the  offense  of  which  he  was  con- 
victed ou  the  Hrst  trial,  with  directions  from  the 
«ourt  to  tbe  jury  that  they  stiati  conflne  their  in- 

auiries  to  the  offense  of  which  the  party  was  at 
rst  convicted,  and  to  such  lower  grades  of  the 
■offense  of  which  he  was  convicted  as  may  t>e 
legally  included  therein. 

4.  In  such  cases,  upon  the  second  trial,  it  is 
■minecesBarv  to  specially  plead  sueh  former  ao- 
■qnlttal  of  Uie  higher  offense. 

6.  It  is  error  for  tbe  jury,  after  they  have  re- 
tired to  consider  their  verdict,  to  have  access  to 
law-books.  They  should  get  the  law  of  the  case 
by  Instruotions  nom  tbe  court,  and  not  from  their 
-own  perusal  of  the  books. 
{Syllohm  by  Uie  Court) 

Error  to  circuit  court,  Pollc  county;  G. 
A.  Hanhon,  Juitfse. 


J.  B.  WaB,  WtlBOB  3b  WIIiion,and  CFosier 
Jt  MeDermott,  for  plaintiff  tn  srror.  Will' 
ittm  B.  Lamar,  Atty.  Gen., for  tbe  State. 

Taylor.  J.  On  the  27th  day  of  Janu- 
ary, 1887,  In  theclrcult  court  of  Polk  coun- 
ty, an  indictment  containing  but  a  single 
count  was  found  against  tba  plaintiff  In 
error,  Francis  A.  Jobnson,  charging  him 
with  murder  In  tbe  first  d^ree  of  one 
John  C.  Newcastle.  In  May,  1KH7,  apon 
this  indictment,  Jobnson  was  tried  and 
convicted  of  murder  in  the  second  degree; 
the  jury  rendering  the  following  verdict: 
"We,  the  Jury,  find  the  defendant,  Francis 
A.  Johnson,  guilty  of  murder  In  the  second 
degree;  so  say  we  all. "  Moti(m  for  new 
trial  being  rriased,  Jobnson  was  sentenced 
to  imprisonment  in  tbe  penitentiary  for 
life,  and  from  this  Judgment  took  writ  of 
error  to  this  court.  At  the  January 
term.  3S8H,  of  this  court,  this  Judgment 
was  reversed,  and  a  new  trial  ordered,  for 
reasons  stated  in  tbe  opinion  of  tbe  court. 
Johnson  v.  »tate,  24  Fla.  1G2,  4  South. 
Rep.  635.  Afterivards,  on  the  Uthof  Jane, 
181N),  Jobnson  was  again  arraigned  Id  tbe 
circuit  court  of  Polk  county  upon  the 
same  indictment,  and  then  interposed  tbe 
following  pleas: 

"And  the  said  Francis  A.  Johnson,  In 
bis  own  proper  person,  came  into  court, 
and,  having  heard  the  said  Indictment 
read,  says  that  the  state  ol  Florida  ought 
not  further  to  prosecute  the  same  against 
him,  because,  he  says,  that  heretofore,  at 
a  term  of  the  circuit  court  aforesaid,  coun- 
ty of  Polk,  holden  on  the  16th  day  of  May, 
A.  D.  ISai,  this  defendant  was  arraigned 
upon  the  said  indictment,  to  which  indict- 
ment this  defendant  pJeade<i  not  guilty, 
and  the  said  state  Joined  issue  on  said 
plea,  and  the  Jurora,  thereupon  duly  sum- 
moned, impaneled,  and  sworn  to  try  said 
issue,  upon  their  oaths  did  say  that  this 
defendant  was  not  gailty  of  murder  in  the 
flrnt  degree,  aa  charged  In  said  Indictment, 
but  was  guilty  of  murder  in  the  second 
degree;  and  thereupon  this  defendant 
was  by  the  Jndgment  of  the  court  sen- 
tenced to  imprlsonmentin  the  state-prlaon 
for  tbe  term  of  his  nataralllfe,  which  Judg- 
ment was  afterwards,  by  tbe  supreme 
court  of  the  state  of  Florida,  reversed,  and 
this  defendant  granted  a  new  trinl.** 

"(2)  And  this  defendant,  further  plead- 
ing, says  that  at  another  term  of  the  cir- 
cuit court  holdeo  for  i>a1d  county  of  Polk, 
on  the  12th  day  of  November,  A.  D.  I8N9. 
he  was  again  arraigned  upon  the  said  in- 
dictment, and  pleaded  not  guilty,  as  stat- 
ed. The  Jury,  duly  summoned,  impaneled, 
and  sworn  to  try  said  Issue,  upon  their 
oaths  did  say  that  said  defendant  was 
not  guilty  of  murder  in  the  first  degree, 
but  was  guilty  ol  murder  in  the  second  de- 
gi-ee,— all  of  which  will  appear  by  tbe  rec- 
ords of  tbe  court,  reference  thereto  being 
prnyed ;  and  which  verdict  was  set  aside, 
and  n  new  trial  granted,— all  which  mat- 
ters and  things  pertaining  to  the  trial  and 
conviction  of  this  defendant  will  more 
fully  appear  by  the  record  of  said  court, 
reference  thereto  being  prayed;  and  the 
said  Francis  A.  Johnson  avers  tbat  he  and 
the  Francis  A.  Johnson  who  was  defend- 
ant in  tbe  trials  recited  in  thla  plea,  aad 
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convicted  as  aforesaid,  are  one  aod  the 
Mine  penoD,  and  not  diTors  and  different 
pemooB.  and  that  tbe  Indictment  apou 
whleb  tbie  defendant  was  tried,  as  afore- 
said, 1h  tbe  same  Indictment  wblcb  be  la 
BOW  called  npon  to  anHwer,"  etc. 

Dpoo  the  iDterpositloD  of  these  special 
plena,  tbe  state,  by  Its  attorney,  moved 
tbe  court  to  strike  tbe  same  from  the  flies 
uponthefollowloff grounds:  "(1)  Becaaw 
Utile  facts  as  set  fortb  in  said  pleas  are 
true,  tbey  constitute  no  delenae  to  this 
charge;  <2>  because  said  pleau  are  too 
general  In  substance*  (it)  because  it  the 
facts  set  forth  in  said  pleas  were  true,  it 
would  not  entitle  said  defendant  to  o  dis- 
ctaarse;  (4)  because  said  pleas  are  Imiaffi- 
dent  In  lav  "  This  motion  was  bus- 
talned.  and  tbe  pleas  were  stricken,  to 
which  the  d^ndant  excepted.  Johnson 
was  tben  pat  upon  trial  for  murder  In  the 
first  degree,  as  charged  in  the  Indictment, 
which  trial  resulted  in  the  loUowlnie  ver^ 
diet:  "We,  tbe  Jury,  find  tbe  defendant 
gnllty  otmnrder  in  tbe  first  dt^ree,  and 
recommend  blmtu  themerey  of  tbeconrt." 
Motion  Id  arnwt  of  ludgmentwaM  tbeo 
made  upon  tbe  toUuwloa  grounds:  "(1) 
Because  tbe  court  erred  In  aastainlng  tbe 
motion  of  the  state**  attorney  to  strike 
tbe  special  plea  In  bar  of  the  defendant, 
filed  on  the  Uth  day  of  June.  A.  D.  ItiW; 
(2i  twcanse  the  court  erred  in  overruling 
tbe  epecial  plea  In  bar  of  the  defendant, 
filed  on  tbe  litb  day  of  June.  A.  D.  1890; 
<3)  because,  aa  shown  by  tbe  records  of 
tbe  conrt,  tbe  delendant  has  been  twice 
acquitted  oi  the  crime  of  murder  In  the 
first deKree,and  convicted  of  murderin  tbe 
second  degree."  This  motion  was  over* 
mled,  and  an  exception  tafcm.  Motiontor 
anew  trial,  npon  various  grounds  not  nec- 
essary to  mentioQ,  was  tben  made  and 
denied,  and  tbe  defegodaat  was  aeatencf>d 
to  eonflaemant  In  the  penitentiary  for  Ute. 
From  tbls  JtHigment  tbe  case  Is  brought 
here  npou  writ  of  error. 

As  wlU  appear  from  this  statement  of 
tbe  case.  Johnson  has  been  tried  three 
times  upon  tbe  same  Indictment,  contain* 
Ing  but  a  single  coant,  In  which  be  ta 
cbarEcd  with  mnrder  In  tbe  first  degree. 
Tbe  two  first  trials  resulted  In  a  con  vie* 
tlott,  each  time,  of  murder  In  the  second 
dagree;  the  last  trial,  now  under  review, 
resulting  In  a  conviction  of  murder  In  the 
fint  degree,  with  recommendation  to 
mercy.  The  interposition  of  the  special 
pleas  In  bar  at  tbe  last  trial  presents  tlie 
qnestion :  Can  a  party  who  has  been  tried 
under  an  Indlctsnrat  charging  tbe  highest 
grade  of  any  (riven  crimethat  Includes  low- 
erd^preesnf  the  same  offense,  and  who  has 
been  convicted  upon  such  trial  of  one  of 
tbe  Iraser  degrees,  upon  a  new  trial,  ob- 
tained at  hU  request,  be  again  pot  in  Jeop- 
ardy for  tbe  highest  offense  charged  In 
such  Indictment,  or  for  any  grade  of  tlie 
same  offense  higher  than  that  of  which  be 
was  convicted? 

Tfaongh  there Isd/ctalnthecases  of  Pnts- 
damer  V.  State,  17  Fla.  895,  and  Maun  v. 
State,  23  Fla.  611,  S  South.  Hep.  207.  tend- 
ing towards  an  answer  to  this  question 
In  tbe  negative,  yet  the  question  Is  now 
pointedly  bfrfore  this  court  for  the  first 
tlma.  While  there  ars  some  aoAhoidtlea 
T.9so.na6— 14 
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holding  a  different  view,  the  praponde^ 
ant  currentof  the  decisions  maintains  that 
a  conviction  for  tbe  leaser  grade  of  olIeoBs 
Is  an  acquittal  oi  all  grades  above  It  In 
degree  Included  In  tbe  same  Indictment, 
thoogb  there  Is  no  express  declaration 
of  such  acquittal  In  the  verdict;  and  that 
npon  a  new  trial,  obtained  at  the  can- 
vict'a  request,  be  cannot  be  again  put  In 
Jeopardy  for  any  grade  of  offense  higher 
in  degree  than  that  of  which  he  was  at 
first  convicted.  We  think  the  Utter  fchs 
correct  view,  and  tbe  rule  that  must  pre* 
vail  here.  Tbe  decisions  that  hold  a  eoa- 
trary  view  are  either  confined  to  special 
statutory  construction,  or  are  premised 
npon  the  mlstakra  Idea  that  tbe  ductrina 
"  tbat  a  verdict  of  express  conviction  trf  a 
lower  la  an  acquittal  of  tbe  hlgbtv  grade 
of  the  same  offense,  though  such  acquit* 
tal  be  not  expressed,  "Is  founded  In  tech- 
nical fancy,  with  nothing  of  substance  to 
retit  upon.  That  a  verdict  convicting  of 
tbe  lesser,  non-expressedly  acqolta  of  tbe 
greater,  offenHe,  there  can  be  no  doubt.  U 
not.  thai  a  party  charged  with  an^  tried 
for  murder,  but  convlvfeed  <tf,  manalnagb- 
ter,  with  nothing  said  as  to  thehlicb^ 
grade,  when  such  cmivlctioa  stasdn-un- 
dlstnrbed.  could  be  again  tried  for  every 
snccesslve  higher  grade  of  the  same  crime, 
until  he  stood  convicted  or  acquitted  of 
the  blghest  charged.  The  ellence  «f  tbe 
verdict  as  to  tbe  higher  grade  ot  offense 
for  which  the  prisoner  was  tried  bas» 
tbrougD  a  long  line  of  nodem  decisions, 
come  to  be  considered  Just  as  afflrmatlva 
and  decided  an  acquittal  ot  sucb  higber 
grade  as  though  tbe  verdict  had.  In  ez- 
preHM  terms,  found  an  acquittal  there<rf. 
And  tble  prsctloe  as  to  tbe  l^al  effect  ot 
verdicts  expressly  finding  upon  one,  and 
remaining  silent  as  to  other,  Isanes  In- 
volved in  the  trial,  has,  we  find,  taken  tbe 
place  of  what  was  formeriy  a  very  strict 
requirement  in  the  rendition  ot  verdicts) 
that  Is,  that  they  shoold  cnntnin  an 

?refie  finding  upon  every  Issue  involved, 
hus  in  Graves  r.  Morley,  S  Lev.  GA,  wh^re 
tbe  defendant  was  sued  In  trespam  for 
taking  the  plaintiff's  gown  and  mantna, 
a  ^lecial  verdict  found  that  tbedsfendant, 
as  nonstable,  took  tbe  gown  for  a  tax, 
but  found  nothing,  as  to  tho  .^maatua. 
Tbe  court  held  the  vrboie  a  dlseontlqa* 
ance  for  that  cause^  citing  TIngman  v. 
Starke^.  S  Cro.  138,  which  was  a  case 
In  debt  for  seven  pounds.  Tbe  Jury  ren- 
dered a  verdict  for  six  pounds,  but  did 
not  find  oiy  deAit  for  the  residue.  The 
v«dlct  was  set  aside  for  that  reason.  In 
Hooper  v.  Sbepherd,  3  Strange,  1089,  suit 
la  debt  was  brought  upon  a  charter-par^ 
ty  for  the  hire  of  a  ship,  in  wblcb  £500  was 
claimed  as  the  balance  due.  Tbe  defend- 
ant pleaded  other  payments.  The  Jury 
found  for  £3&7. 11a.,  saying  nothing  as  to 
the  rest  of  tbe  £500  claimed.  It  being  them 
objected  that  this  was  an  Imperfect  verw 
diet,  the  Jury  not  baring  answered  to  all 
tbey  were  charged  with,  the  Judgment 
was  reversed  for  that  cause. 

in  King  v.Hayvs.2Ju^.ltaynulG3S,  the 
dtfendant  was  Indicted  .in  three  separate 
counts  for  fontery,  tbe  jury  convicted  on 
two  of  tbe  coants,  leaving  the  guilt  or  in- 
noceoce  ol  the  acensod  ott  tbe  remalatns 
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eonnt  to  the  coart  by  a  epeclal  andlnip. 
Tbe  court  bold  that  no  JndKmeDt  can  be 
fflTen  on  a  verdict  which  leaves  undecided 
any  part  of  the  naatter  pat  In  Issue,  but 
Bustained  the  verdict  because  It  did  find 
ezprPBBly  ae  to  the  remaining  count,  leav- 
Ing  the  guilt  or  Innocence  of  the  accueed 
to  the  court  as  a  question  of  law,  upon 
special  facts  found  In  the  verdict.  In  Co. 
Lltt.  $  8«6,  p.  227,  trentlQS  of  verdicts,  it 
Is  said:  "A  verdict  that  Bnds  part  of  the 
issue,  and  finding  nothlnK  (or  the  residue, 
ttale  la  InsDtnclent  for  the  whole,  becauae 
they  have  nut  tried  tbe  whole  Issae  where- 
with they  are  charged.  As,  If  an  Informa- 
tion of  Intrusion  be  brought  against  one 
for  Intruding  Into  a  messuage  end  100 
acres  of  land,  upon  the  genera)  Issue  the 
jury  found  against  the  defendant  for  the 
land,  but  say  nothing  for  tbe  house,  this 
la  iDBufHclent  for  tbe  whole,  and  so  was  It 
twice  adjudged.  But  If  the  Juryg^veea 
Tordict  of  the  whole  tasoe,  and  of  more, 
that  which  is  more  1b  Hurpluaage,  and 
■hall  not  stay  Judgment,  for  vttlft  per  ioa- 
tile  Bon  vitiatnr;  but  neceeaary  Incldenta 
required  by  law  the  Jury  may  find.  If  the 
matter  and  substance  of  tbe  issue  be 
tonnd,  it  Is  Bufflclent."  And  in  this  coun- 
try, as  late  as  IK46,  in  the^ase  of  State  v. 
Button,  4  am,  494,  the  same  stringent  rule 
was  adhered  to.  In  that  case  the  indict- 
ment contained  two  coantB,— the  first  f^r 
rape;  the  second  for  aBsault  with  Intent 
to  commit  rape.  The  Jury  found  tbe  priB- 
cmer  guilty  on  the  second  count,  saying 
nothing  In  their  verdict  as  to  the  other. 
Upon  motion  in  arrest  <A  Judgment  be- 
cause of  tbiB  omtealon  in  the  verdict,  the 
court  reversed  the  Judgment,  and  ordered 
a  new  trial,  holding  that  it  was,  In  effect, 
nothing  more  than  a  mistrial  of  thpcause. 
And  the  same  rule  was  still  adhered  to  In 
that  state  In  1866,  in  Weighorst  v.  State, 
7  Md.  442,  though  the  court  in  that  case, 
reiterate  what  was  Bald  in  State  v.  Flan< 
nlgan,  6  Md,  187,  bo  modified  thMr  fominr 
views  on  the  qneeUon  as  to  hold  that 
"where  an  issue  Is  Joined  on  a  single 
count,  involving  dinerent  grades  of  homi- 
cide, a  conviction  of  manslaaghtei'.  or  of 
murder  In  the  second  degree,  necessarily 
Implies  a  finding  of  not  guHty  of  the  high- 
er offense. " 

Modem  decisions,  however,  have  relaxed 
the  strictness  of  this  rale  as  to  the  formal 
requirements  of  verdicts,  and  have  practi- 
cally substituted  in  its  stead  the  broader, 
and,  as  we  think,  more  practical,  rule, 
"that  where  the  Indictment,  either  in  one 
or  several  counts, Involvesdlfferent  grades 
of  the  same  crime,  a  verdict  convicting  of 
one  of  the  lower  grades,  but  saying  noth- 
ing as  to  tbe  higher,  neceBsarlly  implies  a 
finding  of  not  guilty  of  the  higher  offenee. " 
Which  Implied  acquittal  is  as  elTective  for 
all  legal  parposee  as  though.  In  accord- 
ance with  the  former  strict  rule.  It  had 
been  expressly  incorporated  In  the  verdict. 
In  Stoltc  V.  People,  4  Scam.  168.  In  which 
the  indictment  contained  two  countB,— 
the  first  chanlng  tbe  l^eeping  of  a  gam- 
bling boiMe.  the  second  for  Iceeplng  open  a 
tlppling-honae  on  tbe  Sabbath,— the  ver- 
dict was  guilty  on  the  first  count,  bat  no 
finding  on  tbe  eecond  count.  Motion  In 
ftrrest  was  made  beeaoss  of  this  omlsBion. 


The  court  said :  "The  general  rule  is  that 
the  verdict  mast  be  as  broad  as  the  Isflues 
submitted,  and  it  was  formerly  held,  with 
much  strictness,  that  a  failure  to  find  on 
all  the  Issues  vitiated  the  verdict.  Tbe 
tendency  of  modern  decisions,  however, 
has  been  to  rulax  the  severity  of  the  rule* 
and  sustain  tbe  verdict,  where  the  Inten- 
tion of  the  Jury  can  be  ascertaloed.  What 
is  the  reaHonable  view  to  be  drawn  from 
this  verdict,  and  the  circumstances  under 
which  it  was  rendered  ?  The  people  pr^er 
two  chargea  ol  criminal  otfenses  against 
the  defendant.  He  Is  arraigned  on  them, 
and  the  question  of  his  guilt  submitted  to 
the  Jury  lor  determination.  They  hear 
the  testimony  adduced  to  snbstautlate 
both  chargert.  and  find  afiBrmatlvely  that 
he  Is  guilty  of  one.  Is  not  the  Inference  lr> 
raelstlble  that  the  prosecution  failed  to  ea- 
tabllsb  his  gallt  oo  the  other  charge,  and 
therefore  tbe  Jurj  find  negatively  on  ttt 
We  are  of  opinion  that  the  rerdie t  should 
be  regarded  as  an  acquittal  of  the  defend- 
ant  on  the  second  count.  If  such  oe  the 
effect  of  the  verdict,  he  certainly  faaa  no 
Tight  to  complain.  He  can  never  again 
be  pnt  on  bis  trial  for  the  same  offense. 
He  has  once  been  put  In  Jeopardy,  and 
the  charge  against  him  adjudicated."  In 
State  V.  Phlnney,  42  Me.  884,  where  tbe  In- 
dictment contained  four  counts,— tAeflrat 
two  charging,  in  dllTerent  forms,  an  as- 
sault with  intent  to  murder;  the  last  two 
an  assault  toklll,— thedefendant  was  eun* 
vlcted  on  the  fourth  count,  the  verdict 
being  silent  as  to  the  others.  Motion  in 
arrest  of  Judgment  and  tor  a  new  trial 
was  made  upon  tbe  ground  that  tbe  ver- 
dict was  incomplete,  anu  amounted  to  a 
mistrial.  The  court,  after  reviewing  vari- 
ous authorities  as  to  the  formal  require- 
ments of  verdicts,  seys:  "The  Indictment 
in  the  case  at  bar  contains  four  counts. 
They  all  refertoone  transaction,  charging 
but  one  substantive  offense,  with  different 
degrees  of  aggravation.  If  the  evidence 
would  have  aathoriied.  it  was  competent 
for  the  Jury  to  have  found  the  d^Ddant, 
under  this  indictment,  guilty  <A  an  assault 
simply,  or  of  an  assault  with  Intent  to 
kill,  or  of  an  assault  with  Intent  to  mur- 
der, as  the  twoformer  areelements  of,  and 
necessarily  Included  In.tfaelatter  or  higher 
and  more  a^ravated  offense.  The  de^ 
lendant  was  entitled  to  a  verdict  apon 
eachandall  the  substantive  charges  In  the 
indictment,  and  It  was  the  duty  of  tbe 
court  to  hare  required  the  Jury  to  respond 
distinctly  to  tbe  several  counts  contained 
therein.  The  Intention  of  the  Jury  cannot, 
however,  be  misunderstood.  They  man- 
ifestly Intended  to  find  the  d^endantgallty- 
on  the  fourth  count,  and  not  gailty  on 
the  first  three;  and  such,  we  think.  Is  tbe 
legal  effect  of  the  verdict,  whether  a  noUe 
proa,  be  entered  or  not.  The  case  Is  anal- 
ogous to  an  indictment  for  murder,  where 
the  Jury  return  a  verdict  for  manslaugh- 
ter.** In  Olrts  T.  Com.,  22  Pa.  St.  851,  the 
Indictment  contained  eight  coonts.  The 
defendant  was  convicted  ol  the  last  four 
countB,  the  verdict  being  silent  as  to  the 
first  four.  Motion  In  arrest  was  made  on 
the  ground  that  there  was  no  finding  bj 
the  Jury  on  tbe  first  four  counts.  Upoo 
error  to  the  saprerea  court  that  coart 
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ujs :  **  Ttae  finding  Is  In  Bubstance,thongh 
not  in  form,  npun  all  theconnts,  and  Is  In 
effect  a  verdict  of  not  gnlltjas  to  those 
not  mentioned."  To  tlie  earae  etfoct  is 
Kwlnnmr  v.  Btate,  8  Smedee  &  M.  576.  In 
Stephen  T.  State,  11  Qa.  226,  the  indictment 
contained  two  connts,  the  flret  chai>:ing 
rape,  the  aecund  an  attempt  to  commit 
rape;  the  verdict  convicted  of  the  at- 
tempt, iiayinK  nothinjc  of  the  main  rharge. 
Upon  tbe  contention  tbat  the  verdict  was 
not  fall  enough,  the  conrt  says:  "Under 
an  Indictment  for  murder,  tbe  Jurr  may 
find  a  verdict  lor  manslaughter,  either 
voluntary  or  Involuntary.  But  It  has 
never  been  the  practice  for  tbe  Jury  to  neg- 
ative, by  their  verdict,  the  charge  ol  mur- 
der. It  might  be  well  enongb,  perhaps,  or 
tbe  ennrt.  In  rendering  Jadgment  upon 
Bach  a  finding,  to  pronounce  a  Judgment 
of  acquittal  for  the  higher  offense ;  for  such 
we  apprehend  to  be  the  legal  Interpreta- 
tion of  the  verdict.  The  objection,  It  good 
at  all,  therefore,  should  have  been  to  the 
Judgment  of  the  court,  and  not  to  tlie  ver- 
dict ol  the  Jury.  Tbe  state  puts  the  pris- 
oner upon  bis  trial  for  rape  and,  not  hav- 
ing exhibited  evidence  snmcient  to  convict 
him  ol  this  offense,  the  Jury  found  blm 
guilty  of  the  attempt.  He  Is  conspqnent- 
ly  entitled  to  a  Judgment  of  acquittal  as 
to  tbe  rape. "  To  the  same  effect  is  Onen- 
tber  T.  People,  24  N.  T.  100. 

It  is  evident,  from  these  authorities  and 
many  others  xtaat  we  have  examined,  that 
tbe  old  stringent  rule,  requiring  verdicts 
to  be  as  broad  and  comprehensive  as  the 
iwues  tried,  has  been  abrogated  by  long 
and  practically  universal  practice  and 
usage  In  the  courts,  and  that  In  its  place 
and  stpad  has  been  substituted  the  more 
convenient  and  semribleruleto  trsat  a  ver- 
dict that  expresHly  convicts  of  one  crime 
included  In  an  indictment,  and  tbat  Is 
silent  as  to  other  crimes  of  higher 
grade  also  included  therdu,  as  being  an 
equally  forceful  and  effective  acquittal  of 
the  higher  offense  as  to  which  it  is  silent 
as  though,  according  to  the  old  rule.  It  had, 
In  express  terms,  declared  such  acquittal. 
It  eanuot  be  correctly  said  of  this  rule, 
then,  replacing,  as  It  does,  a  former  strict 
requirement  at  tbe  Ian,  tbat  It  Is  founded 
In  technical  fancy.  Under  the  abrogated 
rule,  tbe  accused  had  tbe  right  to  an  ex- 

Eress  finding  upon  all  the  Issues  against 
im.  The  new  rule  does  not  deprive  him 
of  tbat  substantial  right,  but  declares 
tbat  the  silence  of  the  verdict  shall  he  re- 
garded in  law  as  a  sufficient  assertion  of 
■orb  right;  and  tbis  legal  effect  of  the  new 
mle  la  tbe  true  reason,  we  think,  why  a 
party  convicted  of  a  lesser  offense,  includ- 
ed in  an  indictment  that  charges  a  higher, 
upon  a  new  trial,  cannot  be  again  put  in 
Jeopardy  for  the  higher  offense  of  which 
he  stands  acquitted  by  the  alleot  l^al  op- 
eration of  tbe  verdict. 

A  contrary  view  Is  taken  In  State  v, 
Commlsaloners,  8  Hill.  (8.  C.)  238,  but  the 
qoeatlon  was  not  dhicussed  at  any  length, 
tbe  cam  being  one  of  trivial  Import.  In 
Livingston  v.  Com.,  14  Qrat.  592,  Danibi..  J., 
who  delivered  tbe  opinion  of  the  court, 
discussed  tbe  question  at  some  length  fa- 
vorably to  tbe  view  we  have  taken;  but 
tbe  maluiity  oi  the  eonrt,  wltbuut  aa- 
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signing  any  reasons,  decided  otherwise 
upon  this  question.  Contrary  doctrine 
was  also  held  In  Morris  v.  State,  t  Blackl. 
87,  but  without  discussion. 

In  Veatch  v.  State,  60  Ind.  291,  where 
the  defendant  was  Indicted  and  tried  for 
murder,  and  was  convicted  ol  monslaugh- 
ter,  It  was  held  that,  upon  a  new  trial,  be 
could  be  again  tried  for  murder;  but  tbe 
decision  is  expressly  put  upon  tbe  follow- 
ing statutory  provision:  "The  granting 
of  a  new  trial  places  the  parties  la  the 
same  position  as  it  no  trial  bad  been  had; 
the  former  verdict  cannot  be  used  or  re- 
ferred to,  either  In  evidence  or  argument." 
Instate  v.  Behlmer,  20  Ohio  St.  572,  It  is 
held  that  the  granting  of  defendant's  mf>* 
tlon  for  a  new  trial  was  to  set  aside  the 
whole  verdict,  and  that  It  can  neither  op- 
erate as  an  acquittal,  nor  as  a  bar  to  the 
further  prosecution  of  emy  part  of  the 
offense  chained.  In  Com.  v.  Arnold.  88 
Ky.  1,  It  Is  held  that  the  defendant,  on  a 
new  trial  granted  at  bis  request,  can  be 
convicted  of  tbe  higher  offense  charged  In 
the  Indictment,  though  the  first  convic- 
tion was  fur  a  lower  grade  ol  nrime.  The 
decision  Is  based  expressly  upon  tbe  fol- 
lowing statutory  provision:  "The  gran^ 
ing  of  a  new  trial  places  the  parties  In  the 
same  position  as  If  no  trial  had  been  bad. 
All  the  testimony  must  be  produced  anew, 
and  the  former  verdict  cannot  be  used  or 
referred  to  in  evidence  or  In  argument." 
In  State  v.  McOord,  8  Kan.  232,  where 
the  same  doctrine  Is  held,  the  decision  la 
based  upon  a  statutory  provision  «act]y 
like  tbat  In  the  Kentucky  and  Indiana 
Codes  above  quoted.  In  Bobanan  v. 
State,  18  Neb.  57,  24  K.  W.  Rep.  390,  where 
it  Is  held  that  on  a  trial  for  murder,  if  the 
defendant  Is  convicted  of  a  lower  d^ree 
of  homicide  than  the  highest  degree 
charged  in  the  Indictment,  on  a  new  trial, 
granted  on  bis  motion, he  maybe  tried  for 
and  convicted  of  tbe  highest  offense 
charged;  but  the  decision  In  that  case 
dwells  at  length  upon  and  follows  the 
above-cited  decisions  In  Ohio,  and  states 
that  tbe  entire  criminal  law  of  Ohio  had 
been  substantially  transferred  to  tbe  stat- 
ute books  of  Nebraska. 

By  the  twelfth  section  of  tbe  declaration 
of  rights  our  constitution  provides  that 
"no  person  shall  be  subject  to  be  twice 
put  in  Jeopardy  for  the  same  offense." 
If.  as  we  have  before  seen,  tbe  silence  of 
the  verdict,  In  such  cases,  as  to  the  higher 
offense  charged,  amonntn  to  as  complete 
an  acquittal  and  dbicharge  of  the  prisoner 
from  BDCb  hlglier  charge  as  though  tbe 
verdict  In  express  terms  declared  such  ac- 
quittal, we  are  unable  to  see  bow  he  couM 
be  again  subjected  to  another  trial  for 
such  higher  offense  without  violating  this 
provision  of  the  organic  law.  When  tbe 
defendant  has  been  convicted  of  the  lower 
offense  charged  against  him,  and  moves 
for  a  new  trial,  what  Is  bis  application? 
Certainly  he  does  not  seek  relief  from  a 
chai^  of  which  be  stands  acquitted,  but 
bis  asking  Is  for  relief  from  the  charge 
that  bos  been  adjudged  against  blm. 
Suppose  tbe  old  rule  with  reference  to  the 
formality  of  verdicts,  tbat  we  have  shown 
to  be  supplanted,  were  stlU  adhered  to  In 
tbe  practice  of  the  conrts.  In  all  of  Its  orig- 
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Inal  Bti-lnicmcy,  under  It  the  verdict  of  the 
Jor,T  tti  the  first  and  second  trials  of  this 
cause  would  bare  been  as  follows:  **We, 
the  Jury,  find  the  defendant  not  polity 
of  murder  in  the  first  degree  as  charged 
In  the  Indictment;  bat  we  find  the  said 
defendant  guilty  of  mnrder  In  the  second 
degree,"  And,  according  to  the  same 
strict  rule,  the  defendant  would  have  been 
entitled,  as  matter  of  right,  to  an  entry  of 
a  formal  Judgment  of  acqalttal,  upon 
BDCh  verdict,  as  to  such  higher  crime. 
Suppcwe,  then,  he  had  asked  for  a  setting 
aside  of  this  verdict  and  Judgment  and  for 
a  new  trial,  what  would  have  been  the 
extent  of  his  asking?  Certainly  nothing 
more  than  that  such  part  of  the  verdict 
and  Judgment  as  convicted  hiro  should  be 
annulled  and  retried,  leaving  that  part 
which  acquitted  aa  the  record  evidence  of 
bis  perpetnal  freedom  from  farther  Jeop- 
ardy therein ;  and.  as  before  seen,  the 
inoaeni  rule  does  not  abridge  this  right:, 
bat  recognizes.  In  the  silence  of  the  verdict 
and  Jndgnient,  the  same  effective  acquit- 
tal, attended  with  as  much  forcefulnean 
as  though  it  were  fully  expressed.  The 
argument  that  the  verdict  Is  a  unit,  and 
cannot  be  disturbed  In  part  wlthont  being 
displaced  to  toto,  baa  no  force.  Other- 
wise, U  tbree  be  Indicted  together  for  the 
same  murder  as  principals,  and  two  were 
acquitted,  and  the  third  convicted,  the 
two  acquitted  would  have  to  be  retried 
npon  a  new  trial  granted  to  the  convict, 
because  the  verdict  was  a  unit.  In  this 
Tiew  of  the  law  we  are  folly  sustained  by 
the  following  aatbortttes:  State  v.  Kit- 
tle, 2  Tyler,  471 ;  Esmon  v.  State,  1  Swan, 
14.  In  Slaughter  v.  State,  6  Humph.  410, 
the  defendant  was  Indicted  and  tried  for 
murder  In  the  first  degree,  and  convicted 
of  manslaughter.  It  Is  held  that,  upon  a 
second  trial,  the  defendant  could  not  be 
convicted  of  any  higher  grade  of  offense 
than  manslangbter.  InOaropbellT.State, 
9  Terg.  832,  It  Is  held  that,  whew  a  defeud- 
nnt  has  been  convicted  on  one  count  of  an 
Indictment,  and  acquitted  on  the  other 
counts,  a  motion  by  him  for  a  new  trial 
cannot  be  understood  as  going  farther 
than  to  the  count  on  which  he  was  foand 
guilty,  and  it  Is  error  in  the  court.  In  such 
a  case,  to  set  aside  the  whole  verdict. 
And  BO  It  is  held  In  State  ▼.  Desmond,  6 
La.  Ann.  SOB.  And  so,  also.  In  State  v 
Joseph,  40  La.  Anu.  5,  8  South.  Bep.  405. 
The  same  conclusion  is  reached  in  People 
V.  Gilmore.  4  Oal.  876.  In  Brennan  v.  Peo- 
ple, 15  III.  511,  it  is  held  that  in  an  Indict- 
ment for  murder,  and  a  verdict  found  for 
manslaughter.  It  the  accused  seeks  and  ob- 
tains a  new  trial,  he  will  only  be  tried  for 
t^e  offense  of  which  he  was  found  guilty ; 
and  that  a  verdict  of  acquittal  or  convic- 
tion la  a  bar  to  a  subsequent  prosecution 
for  the  same  offense,  although  no  Judg- 
ment has  been  entered  uoon  It.  In  Hurt 
V.  State,  25  MiHH.  379.  it  is  held  that  the 
verdict  of  a  Jury  finding  a  party,  put 
upon  trial  for  murder,  guilty  of  man- 
slaughter In  the  third  degree,  must  oper- 
ate as  an  acquittal  of  any  crime  of  a 
higher  grade  of  which  he  might  Imre  been 
convicted  under  the  indictment;  and  that 
in  such  a  case  the  Jury,  In  contemplation 
of  law,  renders  two  Terdtets,— the  one  ae- 


qoittlng  him  of  the  hlghw  crime  charged 
in  the  Indictment;  the  other  finding  blm 
guilty  of  an  Inferior  crime.  In  Johsaon  v. 
State.  29  Ark.  81,  It  la  held  that  where  tbo 
defendant  was  Indicted  for  murder  la  the 
first  degree,  tried  and  found  guilty  of  mnr- 
der  In  the  second  degree,  it  was  an  Implied 
acquittal  of  the  higher  grade  of  homicide, 
and  he  could  not  be  again  pat  in  Jeopardy 
for  that  otfeDse;  and  it  ta  the  doty  ot  ttia 
eoart  so  to  Instroot  the  Jary.  wfaetfaer  the 
formal  acquittal  ta  pleaded  or  not.  At  the 
time  of  the  rendition  of  this  lastdecMoD  a 
statutory  provision  was  In  force  there 
relative  to  tbe  effect  of  the  granting  of 
new  trials  exactly  like  that  qnoted  above 
in  the  states  of  Indiana,  Kentucky,  and 
Kansas;  but  In  commenting  upon  this 
Htatntethe  coort  say  a  "that,  if  this  sec- 
tion ot  tbe  Code  ta  meant  to  anbleet  a 
party  to  a  second  trial  for  an  offusae  ol 
which  he  was  acquitted  at  the  first  trial, 
it  fa  In  co~flict  with  that  clause  of  the 
constitution  which  declares  that  *  no  per- 
son, after  having  been  once  acquitted  by 
a  Jury  tor  the  same  offense,  sball  be  again 

Jut  in  Jeopardy  of  life  or  Uberty."*  In 
ones  V.  State.  18  Tex.  168.  It  Is  held  that 
where  thedelMidant  was  indicted  for  nnir- 
dw  in  tbe  first  degree,  and  convicted  ol 
murder  In  tbe  second  degree,  and  there 
was  a  new  trial,  npon  the  second  trial 
he  uould  not  be  tried  and  convicted  ol 
murder  In  the  first  degree.  Tbe  same 
doctrine  Is  announced  In  Jordan  v.  State, 
22  Oa.  54S.  In  Bell  t.  State,  48  Ala.  084, 
It  is  held  that  a  verdict  finding  the  de- 
fendant gnfl^  ai  bartfary  on  tbe  trial  oC 
an  indictment  charging,  in  separate 
(oants,  both  bniglary  and  grand  larceny, 
is  tantamount  to  an  acquittal  of  grand 
larceny,  and  thereafter  expunges  that 
charge  from  the  Indictment;  and  that  tbe 
acquittal  thns  obtained  Is  floal,  and  not 
Impaired  by  a  judgment  rendered  by  tbe 
appellate  eonrt.on  tfaed^endant*B  appeal, 
reversing  the  conviction  for  burglary,  and 
remanding  the  caase  tor  farther  proceed- 
ings. In  Smith  V  State.  08  Ala.  424,  it  Is 
held,  also,  that  under  an  Indictment  for 
murder,  If  the  defendant  Is  found  guilty  ot 
murder  In  the  second  degree,  be  cannot, 
on  another  trini,  be  convicted  ot  the 
higher  offense.  In  State  v.  Rosa,  39  Mo. 
82.  It  ta  held  that  where  a  person  ta  In- 
dicted for  murder  In  the  first  degree,  and 
Ib  put  upon  bis  trial  andconvtated  of  mur- 
der In  the  second  degree,  and  a  new  trial 
Is  ordered  at  his  Instance,  he  cannot  legal- 
ly be  put  upon  his  trial  again  npon  tbe 
charge  of  murder  in  the  first  degree,  and 
that  he  can  ba  put  upon  his  trial  only 
npon  the  charge  of  murder  in  the  second 
degree.  Tbe  same  doctrine  ta  reaffirmed 
in  State  t.  Kattiemun.  86  Mo.  105,  and 
again  In  State  v.  Brannrm,  55  Mo.  68.  In 
State  V.  Martin.  80  Wis.  216.  It  Is  held  that 
upon  an  indictment  for  murder,  where 
the  defendant  la  found  "not  guilty  of  mur^ 
der,  but  guilty  of  manslaughter  In  tbeaecs 
ond  degree,"  and  Is  granted  a  new  trial, 
such  new  trial  must  be  held  to  relate  only 
to  the  question  whether  he  ta  guilty  of 
manslaughter  In  thenecond  degree,and  be 
cnnnot  therein  be  convicted  of  any  blgber 
crime.  The  same  doctrine  te  reafflrmed  in 
State  r.  Belden,  88  Wto.  120.  Tbe wme  doe- 
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trtne  Is  held  la  State  r.  Tweedy.  11  low  j. 
360.  Cuo1ey,CoiiBt.Uiu.402.  Iteeemntube 
the  settled  practice,  from  these  autbori- 
tiee.  In  Bocb  case,  that  a  special  pka.  as- 
serting the  former  acquittal  uf  the  higher 
offenee.  la  anneceesary  where  the  new  or 
eecond  trial  la  In  the  aame  trlbnaal  as  the 
first;  and  that  npon  the  secood  trial  the 
deluidant  Is  arrafgned  and  tried  apon  the 
same  indictment;  Dot  the  cuart  Instructs 
the  lory  at  the  outset  that  they  must 
confine  their  Inquiries  to  the  charge  ot 
which  the  defendant  was  t>efore  convicted, 
or  to  any  lower  degree  or  grade  of  crime 
that  may  be  legally  included  In  that  for 
which  the  first  conviction  was  had;  with 
the  further  instruction  that  they  cannot 
coBvict  ot  any  h^ber  crime  than  that  <A 
which  the  defendant  was  convicted  on  the 
former  trial. 

There  are  other  assign m en te  of  error 
of  minor  importance  that  we  do  not 
deem  It  necensary  to  notice,  further  than 
to  aay  that  In  such  cases  tt  la  erroneous 
to  allow  the  Jnry,  after  retiring  to  con- 
sider of  their  rerdlct,  to  have  access  to 
^aw-booka  of  any  description.  They 
must  get  their  instmctlons  as  to  the  law 
of  the  case  from  the  i-nurt,  and  not  from 
their  own  perusal  of  the  books.  The  court 
below  erred  In  snetalnlug  the  motion  to 
strike  the  defendant's  pleaa  of  autrefois 
mcqaitt  and  also  erred  in  putting  the  de- 
fendant apon  trial  lor  muraer  In  the  first 
d^ree. 

The  Jsdgment  of  the  conrt  below  Is  re- 
versed, and  a  nenr  trial  ordered,  with  In- 
•troctions  that,  upon  such  new  trial,  the 
inquiry  shall  be  confined  to  the  charge  of 
murder  In  the  second  degree,  and  to  such 
lower  grades  of  crime  below  murder  In 
the  seeond  degree  as  are  Included  In  that 
charge. 


VErqlb  t.  Bbbd. 
iSupreme  Court  of  Florida.  April  18, 1891.) 

Dkbd— A0KKOWX.SIX»nirT  bt  WirB  —  EVIDBKCB— 
BJKonnKT— TiTLs  to  Haintiin. 

1.  A  deed  couveying  real  estate  of  tiie  hus- 
band, signed  by  him  his  wife,  abd  acknowl- 
edged by  the  wife  alone,  separate  and  apart  from 
ber  biuband,  Uiat  shealgiiea  the  same  Tofuntarily, 
and  without  any  compolsloQ,  apprehension,  or  fear 
from  her  faasbaod,  is  not  such  proof  of  the  eze- 
ontkm  of  the  deed  as  irill  admit  It  to  record  as 
being  ^liy  acksowledged  or  proven  socmlliig  to 
law. 

2.  A  oerdfled  oop7  of  fhe  record  of  a  deed 
signed  by  husband  and  wife,  purporting  to  con- 
vey real  estate  of  the  husbuid,  aod  acknowledged 
by  tbe  wife  alone,  separate  and  apart  from  her 
bnaband,  that  she  signed  the  deed  voluntarily, 
without  any  rompuluon  or  fear  from  bar  bus- 
bKod,  ia  inMmisBible  in  evidence  as  proof  of  tbe 
eidstence  and  daa  execution  of  tbe  deed. 

3.  Where  a  grantor  In  a  deed  appears  before 
a  proper  ofScer,  and  declares  that  he  not  only 
rigned  the  deed,  but  that  he  also  at  the  same  time 
acknowledged  the  deed  as  one  ezeeated  by  bim 
Cor  tbe  porposes  therein  stated,  in  coDBoction 
with  the  attestation  clause  of  tbe  deed  that  tbe 
grantor  thereunto  set  his  hand  and  seal,  is  such 
a  oompUaace  with  the  statate  as  will  admit  the 
deed  to  record  as  being  duly  acknowledged. 

4.  Therule  inejeotment,  that  a  plaintiff  most 
recover  upon  tbe  strength  of  his  crwn  title,  taid 
not  upon  the  weakness  of  his  adversary's  title, 
does  not  require  him  to  exhibit  a  perfect  chain 
at  title  from  the  original  source*  as  against  one 
WTOBgfiilly  In  possamian. 
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Sk  A  plaintiff  in  ejectment  must  show  a  better 
title  than  that  of  deFendant,  ora  prior  actual  pos- 
session to  that  of  defendant!  a  good  oonveyanoe 
to  himself  from  one  in  aotnai  posaeesionand  prior 
to  that  of  defimdant,  In  oc&er  to  pat  the  defand- 
ant  to  the  necessity  of  supporting  his  poaaession 
by  a  title  superior  to  one  of  naked  poaiOBaloa. 

iayUabua  hv  the  Court) 

Appeal  from  clr)cn1t  court,  Duval  coun- 
ty; JAMBS  M.  Baker,  Judge. 

C.  P.  A  J.  C.  Cooper^  for  appellant. 
Hartrldge    ToansTf  tor  appellee. 

Mabut.  J.  This  Is  a  salt  of  ejectment 
instituted  lu  the  Ouval  circuit  court  by 
appellee  as  plaintiff  In  the  court  below 
against  £.  M.  L'Engle.  appellant,  as  de- 
fendant below,  on  the  23(1  day  of  June, 
1885,  to  recover  posseeston  of  lots  4,  5,  and 
8,  in  block  18,  and  the  south-west  quarter 
of  lot  2,  In  block  11,  known  and  dedlguat- 
ed  on  the  map  or  plan  of  a  tract  of  land 
known  as  "Mcintosh's  Addition  to  the 
Town  of  ha  TUla,"  said  map  or  plan  be- 
ing recorded  In  Book  A  O.  pages  768,  768, 
of  the  records  of  deeds  of  Duval  eounty,- 
state  of  Florida,  and  for  mesne  profits. 

The  defendant  In  tbe  court  balow  filed 
the  plea  of  tbe  general  lesiie. 

By  consent  ol  parties  tbia  cause  was  at 
the  spring  term,  1SH7.  of  the  Duval  circuit 
court  referred  to  Loton  M.  Jones,  Esq., 
lor  decision. 

The  cause  was  submitted  to  the  referee 
by  the  respective  parties  on  June  37. 1SS7/ 
and,  after  hearing  the  evidence  introduced, 
tbe  referee,  on  tbe  26tb  day  of  September, 
1887,  rendered  Judgment  in  favor  of  the 
plaintiff  below  for  the  possesBlon  of  the  iS. 
W.  %  of  lot  2  lu  block  II,  lots  In  block 
18,  and  all  of  lot  4  la  block  IS.  wbkh 
lies  east  of  a  line  drawn  parallel  with 
the  western  line  of  the  Mcintosh  addition, 
said  line  being  112  feet  to  the  eastward  of 
the  western  line  of  the  said  McInto»h  ad* 
ditlon,  all  according  to  the  map  and  plan 
of  the  Mcintosh  addition  to  tbe  town  of 
X4t  TlUa,  which  said  map  or  plan  Is  re- 
corded In  Book  A  G.  pages  768.  769,  of  the 
records  of  Dnval  county,  Fla.,— and  the 
costs  of  this  suit. 

On  tbe  same  day  of  tbe  rendition  of  the 
Judgment  defendant  belnw  made  a  mo- 
tion before  the  referee  for  a  new  trial  <m 
tbe  following  grounds:  (1)  Tbe  court 
erred  In  admitting  in  evidence  deeds  from 
Hllllard  Jones  to  Daniel  Hanson,  and 
from  Hanson  to  Bingham,  and  from  Bing- 
ham to  Mcintosh,  offered  In  eridence  by 
plaintiff;  (3)  tbefindlngs  and  Judgment  of 
the  referee  were  contrary  to  law;  (8)  the 
findings  and  Judgment  of  the  referee  are 
contrary  to  the  evidence  In  this  cat«e;  (4) 
there  wau  not  eufflcleut  evidence  to  base 
the  referee's  Hndlntcs  upon.  TltlP  motion 
was  overruled  by  the  referee,  and  Judg- 
ment entered  against  defendant  below, 
from  which  he  appeals  to  this  court,  and 
assigns  the  following  errors:  (1)  The  ref- 
eree erred  in  admitting  In  evidence  the 
deed  from  Hllllard  Jones  to  Daniel  Han- 
eon;  (2)  the  referee  erred  In  admitting  in 
evidence  the  deed  from  Daniel  Hanson  to 
Charles  K. Bingham;  (3)  the  referee  erred 
In  admitting  in  evidence  the  deed  frtim 
Charles  K.  Bingham  to  Andrew  J.  Mcln- 
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tosh;  (4)  referee  erred  to  admlttlax  In  evi- 
dence the  deed  from  A.  J.  Mcintosh  to 
John  H.  Reed;  (6)  the  referee  erred  In  ad- 
mitting In  evidence  tbe  testimony  of  F.  F. 
L'EnglA,  pages  63  and  tt4  of  record,  as  to 
possession  of  Billiard  Jones;  (6)  referee 
erred  In  admitting  testimony  of  J.  F. 
Le  Baron,  page  75  of  the  record,  as  to  bis 
opinion  tbat  Exhibits  B,  0,  and  D  cover 
land  in  Exhibit  A;  (7)  referee  erred  In  ad- 
mitting the  testimony  of  W.  8.  Walker, 
pages  176  and  177  of  record,  as  to  state- 
ments, sales,  etc.,  and  alleged  acts  of  pos- 
■esslon;  (8)  the  referee  erred  In  his  find- 
ings of  fflct  and  law,  as  found  and  report- 
ed in  tbis  cause;  (9)  the  referee  erred  in 
overruling  appellant's  motion  for  new 
trial  herein  on  the  grounds  therein  Rta ted, 
and  erred  In  giving  final  judgment  herein 
rendered ;  (10)  tbe  Judgment  In  this  case  la 
contrary  to  tbe  law  and  tbe  evidence  In 
tbe  cause. 

The  chain  of  title  by  which  tbe  nppellee, 

filalntllf  in  tbe  court  below,  claims  the 
and  described  In  the  declaration  Is  as 
follows:  Deed  from  Joseph  S.  Baker  to 
'Billiard  Jones,  deed  from  Billiard  Jones 
to  Daniel  D.  Banson,  deed  from  Daniel  D. 
Hanson  to  Charles  K.  Bingham,  deed  from 
Charles  K.  lilnghaui  to  Andrew  J.  Mcln  tosh 
and  deed  from  Andrew  J.  Mcintosh. to  John 
H.  Reed,  plaintiff  below.  Tbe  appellant, 
defendant  In  the  court  below,  claims  title 
to  tbe  land  in  controversy  by  deed  from 
Joseph  S.  Baker  to  F.  F.  L'Engle.  and 
by  deed  from  F,  F.  L'Engle  to  taius^  as 
trustee. 

Itla  admitted  that  Joseph  S.Baker  was 
at  one  time  seised  and  possessed  of  tbe 
land  In  question,  and  hotb  parties  claim 
title  from  him. 

To  maintain  his  cause  before  the  referee 
the  plaintiff  below,  appellee  here,  offered 
In  evidence  a  certified  copy  of  tbe  record  of 
the  deed  from  Joseph  S.  Baker  to  Hilllard 
Jones.  From  this  certified  copy  It  ap- 
pears that  the  deed  bears  date  the  18th 
day  of  August,  1H53.  Tbe  deecriptlon  ot 
the  land  In  the  deed  from  Joseph  S.  Baker 
to  Hilllard  Jones  Is  as  follows:  "All  that 
piece  or  parcel  ot  land  lying  and  being  and 
sitnatein  the  coQuty  of  Duval  and  state 
of  Florida,  containing  by  estimation  fif- 
teen acres,  more  or  less,  and  bounded  as 
follows,  to-wit :  On  tbe  north  by  lands  of 
said  Jones  and  William  D.  Smith ;  on  the 
east  by  a  street  30  feetwide,  the  right  and 
title  to  which  tbe  party  of  thp  first  part 
reserve  to  themselves,  which  said  street 
separates  from  lands  now  claimed  by  I.  D. 
Hart:  on  tbe  south  by  the  Alligator  road; 
and  on  the  west  by  a  street  SO  feet  wide, 
which  separates  said  tract  ur  parcel  of 
land  from  lands  owned  by  the  party  of 
tbe  first  part,  which  also  retains  the  right 
and  title  to  said  street. " 

Plaintiff  below  next  Introduced  In  evi- 
dence a  certified  copy  of  the  record  of  the 
deed  from  Hilllard  Jones  to  Daniel  D. 
Hanson.  This  deed,  as  appsars  frf>m  the 
certified  copy  of  the  record,  bears  date 
the  12th  day  ol  December,  18^.  Defend- 
ant below  objected  to  the  Introduction  of 
this  ctfrtlfled  copy  because  the  deed  was 
not  properly  acknowledged  or  proven  for 
record.  We  will  postpone  tbe  considera- 
tion of  this  objection  until  we  present  the 
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phase  ot  tbe  case  as  to  tbe  location  of 
the  lots  In  qnestlon,  with  respect  to  the 
two  chains  of  title. 

The  deecrlptloD  of  tbe  land  In  tbe  deed 
from  Billiard  Jones  to  Daniel  D.  Hanson, 
so  far  as  It  relates  to  the  land  in  question, 
Is  as  follows:  "All  tbat  certain  piece  or 
parcel  of  land  situate  and  being  In  the 
county  of  Duval,  In  said  state,  lying  near 
to,  and  to  the  north-west  of,  the  city  of 
Jacksonville.  In  said  county  ot  Duval,  and 
described  as  follows.  to-wIt:  Beginning 
at  a  point  where  tbe  western  boundary 
line  of  the  Hogan  or  Taylor  grant  crosses 
the  King's  road,  and  running  on  said  road 
north,  fifty-five  (66°)  degrees  west,  10 
chains  and  fifteen  links  to  a  post;  and 
from  thence  soatb,  95°  west,  2S  chains  and 
2S  links,  to  the  Lake  City  road  to  a  post; 
thence  on  said  last-mentioned  road  sonth 
82^,  31  chains  and  90  links  to  a  post  In  the 
west  boundary  line  of  the  said  Bogan  or 
Taylor  grant;  thence  north  alongtbesald 
line  16  chains  and  90  links,  to  tbe  place  ot 
beginning,— containing  39.88  acres,  more 
or  less. " 

Plaintiff  below  next  Introduced  In  evl-a 
dence  a  certified  copy  of  tbe  record  of  a 
deed  from  Daniel  D.  Hanson  to  Charles  K. 
Bingham.  It  appears  from  tbe  record  In- 
troduced tbat  tbls  deed  was  dated  tbe 
Slst  day  ol  May,  1867.  Objection  was 
made  by  defendant  in  the  court  below  to 
the  introdurtlon  of  tbls  certified  copy,  on 
tbe  ground  that  the  same  was  not  prop- 
erly acknowledged  for  record,  but  this  ot>- 
jetrtton  will  be  considered  later.  The  de- 
scription of  the  land  In  the  deed  from  Han- 
son to  Bingham,  In  so  far  as  It  relates  to 
the  locna  in  qao,  is  tbe  same  as  In  thedeed 
from  Jones  to  Banson  above  recited. 

Plaintiff  below  next  Introduced  in  evi- 
dence a  deed  from  Charles  K.  Bingham  to 
Audrew  J.  Mcintosh,  and  which  bears 
date  July  10. 1880.  The  land  described  In 
thlsdeed  ts  tbe  same  as  that  fl^ven  abora 
In  the  deed  from  Jones  to  Hanson ,  and  In 
the  deed  from  Hanson  to  Bingham.  A 
deed  from  Andrew  J.  Mcintosh  and  wife  to 
John  H.  Reed  was  next  tntrodnced  In 
evidence  by  plaintiff  twlow. 

In  the  deed  from  Mcintosh  to  Reed, 
bearing  date  the  4th  day  of  June,  1884,  the 
following  extract  from  It  will  showthede- 
scriptton  ot  land  conveyed,  and  also  the 
Interest  In  same,  to- wit:  " Witnesseth, 
that  the  said  parties  of  the  first  part.  In 
consideration  of  the  sum  of  one  dollar  to 
them  duly  paid,  have  sold,  and  by  these 
presents  do  grant  and  convey,  to  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, one  undivided  two-thirds  part  of 
all  those  tracts  or  pai*cels  of  land  situate 
at  the  north-west  of  the  city  ot  Jackson- 
ville, county  of  Duval,  and  state  of  Flori- 
da, known  and  described  on  a  map  by 
Griffin  &  Walker  In  1881  for  said  Andr«w 
J.  Mcintosh  and  John  H.  Reed,  and  which 
map  was  filed  In  tbe  office  of  the  clerk  ot 

tbe  county  of  Duval  the  day  of  June, 

1881,  vis.:  Lots  1  and  S,  block  12;  lot  2, 
block  13;  lot  2,  block  6;  lot  4,  block  0;  lot 
Z.  block  0:  lots  8  and  6  in  block  10;  lot  2. 
block  10;  lot  2,  block  11;  lots  1,  4,  and  6, 
block  18;  lot  8,  block  11;  lot  8.  block  18; 
It  being  understood  that  tbls  grant  con- 
veys said  Interest  in  said  lots,  and  earb  ot 
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tfaem,  to  the  extent  and  ilie  ae  laid  down 
on  Mild  map.  and  nut  otherwise." 

The  descriptions  In  the  deeds  from  Jo- 
seph B.  Baker  to  F.  F  L'EnKle,  and  from 
F.  F.  L^Engle  to  E.  M.  L'Ennle,  traa- 
tee.  Introdnce  In  evldenea  by  defendant, 
btiow,  are  as  follows:  ''BegrlnnlnK  at 
a  point  on  the  Blaek  Creek  or  AUlnrator 
rood  where  the  same  hi  crossed  by  the 
weatem  boundary  of  lands  belonging 
to  I.  D.  Hart,  the  same  point  being  the 
floutb-east  corner  of  lands  belon|H;lnK  to 
Billiard  Jones;  thence  went.  lO"  fifty  •fire 
nilnntes  north,  by  and  alons  said  road, 
1,178  f^.  to  a  stake  marked  with  a  cross 
and  a  chop;  thence  north,  88°  forty-flre 
minntee  east,  alonx  the  western  boundary 
of  lands  belonging  *to  HUliard  Jones, 
1^24  feet,  to  a  stake  marked  with  two 
croBiiefl  and  two  cbope,  on  the  southern 
edfce  of  the  8t.  Mary's  or  King's  road,  the 
same  point  being  the  north*weetem  comer 
of  lands  Iwlonging  to  Hilllard  Jones; 
thence  by  and  along  the  said  St.  Mary*a 
or  King's  road  north,  fifty  degrees  and 
torty-five  mtnntes  west,  to  a  stake  placed 
ontbeaoothemedgeof  saldroadatft  point 
where  a  line  running  north,  ten  degrees 
eaat,  from  the  norCh-weBtern  comer  of 
lands  belonging  to  the  estate  of  James  C. 
Jaquea  would  strike  or  Interseet  with  said 
St.  Mary's  or  King's  road ;  thence  by  and 
alone  the  said  last-deacribed  line  to  tbe 
Dorth-westem  corner  of  lands  belonging 
to  the  estate  of  James  C.  Jaqaes;  thence 
aaat.  ten  degrees  sonth.  to  north-western 
corner  uf  lands  belonging  to  tbe  estate  of 
Jamee  C.  Jaqaes;  thencenurth,  tend^reea 
west,  tweWe  feet  to  the  north-western 
corner  of  lands  belonging  to  Paran  Moody ; 
thence  east,  ten  degrees  aontb,  along  tbe 
northern  boundary  line  of  lands  belong- 
insT  to  Paran  Moody,  the  party  of  tbe  sec- 
ond part,  and  Benjamin  Bopkine,  to  the 
above-men tloued  western  boundary  line 
of  lands  belonging  to  I.  D.  Hart;  thence 
by  and  along  aald  boundary  line  seven 
bnndred  and  sixty-seven  feet  to  the  place 
of  beginning.'' 

Prom  the  descriptions  given  above  In 
the  deeds  constituting  the  two  chains  of 
title.  It  Is  apparent  that  it  cannot  be  aa- 
certalned  from  the  deedsthemRelves  where 
the  lots  In  controversy  are  situated.  It  Is 
contended  on  tbe  part  of  tbe  appellant 
that  tbe  lots  In  qnestinn  are  embraced  la 
tbe  description  of  tbe  lands  In  his  chain  of 
title;  and.  on  the  contrary,  appdlee 
claims  that  said  lots  are  contained  within 
the  description  of  lands  in  bis  title. 

On  the  trial  of  the  isaue  before  the  referee 
rooalderable  testimony.  In  the  nature  t>f 
inapa,  anrveye.  deeds  relating  to  the  lotn 
In  question  and  to  lands  contiguous  there- 
to,  and  parol  testimony  of  surveyors  and 
others,  waslntrodnced. 

The  contention  presented  by  the  record 
as  to  tbe  location  of  the  lots,  when  ana- 
lysed, resolves  Itself  Into  a  qaeation  aa  to 
tbe  proper  boundary  lines  of  tbe  land  sold 
by  Joseph  B.  Baker  to  Hilllard  Junes. 
Jones  purchased  from  Baker  in  1863,  and 
P.  F.  I/Engle  purchased  from  Baker  in 
IffiS,  and  the  descriptions  in  both  of  these 
deeds  refer  to  lands  of  I.  D.  Hart.  The 
Hart  lands  rrierred  to  In  the  deeds  em- 
tmea  the  Hogan  or  Taylor  grant,  which 
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was  sltnated  east  of  and  Joined  tbe  land 

sold  by  Baker  to  Jones.  On  the  qnestlon 
of  the  location  of  the  lots  appellee's  con- 
tention is  that  a  line  run  by  Uart  In  1856 
as  his  went  boundary  line,  and  designated 
in  the  evidence  as  tbe  "Hart  Cedar  Post 
Line,"  must  betaken  as  the  correct  line 
In  locating  the  Jones  purchase.  It  la 
claimed  that  this  line  was  mo  before 
L'Engle  made  his  purchase,  and  waa  then 
known  and  accepted  by  him  as  correct. 
Appellant  Insists  that  the  "cedar  post 
line"  is  not  the  correct  line,  and  that  the 
true  line  between  Hart  and  Baker  at  the 
time  of  Jones*  purchase  was  some  226  feet 
furthereastof thla'cedarpoatline.'*  The 
referee  decided  that  the  "cedar  post  line" 
was  tlie  one  to  control  In  this  case,  and 
that  the  lots  described  In  the  judgmmt 
are  embraced  In  the  description  ot  land  In 
appellee's  chain  of  title. 

We  will  now  consider  the  errors  as- 
signed by  appellant,  or  sncb  of  them  as 
we  deem  it  neeessary  to  eonslder. 

Defendant  btiow  (appelant  here)  ob- 
jected to  the  Introdttctdon  in  evldmce  <rf 
the  certified  copy  of  the  record  of  the  deed 
from  Hilllard  Jones  to  Daniel  D.  Hanson. 
The  objection  Is  based  upon  the  alleged 
fact  that  the  deed  had  not  been  properly 
acknowledged  or  proven  before  It  was  ad- 
mitted to  record,  and  hence  not  duly  re- 
corded according  to  law.  It  appears  from 
the  said  certified  copy  that  Elisabeth 
Jones,  wife  of  said  Hilllard  Jones,  whose 
name  appears  as  grantor  In  tbe  deed,  on 
a  separate  examination  apart  from  her 
husband  acknowledged  that  she  signed 
the  said  deed  voluntarily,  without  any 
compluslon,  apprehension,  or  fear  from 
her  said  husband.  This  acknowledgment 
was  taken  In  December,  1866.  ElUwbetb 
Jones  signed  the  deed,  and  her  name  ap- 
pears In  the  body  of  It.  On  her  examina- 
tion alone  the  deed  was  admitted  to  rec- 
ord, and  appeilan  t  says  that  the  deed  was 
not  properly  acknowledged  under  tbe 
statute,  and  hence  tbe  certified  copy  of 
the  record  should  have  bsaa  excluded. 
Prior  to  the  adoption  of  the  constitution 
of  1S86  (to  say  nothing  of  the  act  of  Feb- 
raary  13. 1886,  c.  85»1,  wblcb  is  Immaterial 
to  notice)  a  certified  copy  of  tbe  record  of 
a  deed  duly  recorded  was  not  admiesible  In 
evidsnce  without  proof  of  tbe  execution  of 
the  original  deed.  Skinner  t.  Plnney.  19 
Fla.4a.  Under  the  constitution  ol  1886, 
art.  16,  S  ^*  I*  certified  copy  of  the  ree* 
on]  of  a  deed  that  has  been  or  that  m» 
be  recorded  according  to  law,  shall  be  ad- 
mitted ae  pHma  fncle  evidence  of  tbe  ex- 
istence and  doe  execution  of  the  deed. 
Tbe  record  of  the  deed,  in  order  to  Impart 
to  a  certified  copy  of  it  this  effect,  must 
be  made  according  to  law.  It  is  provided 
by  statute  that,  in  order  to  procure  the 
recording  of  snch  conveyance,  tbe  execu- 
tion thereof  by  tbe  party  making  the  asms 
shall  be  acknowledged  by  such  party,  or 
shall  be  proved  open  oath  by  at  least  one 
of  the  subscribing  witnesses  thereto,  l>e- 
fore  tbe  officer  authorised  by  law  to  re- 
cord tbe  same,  or  before  some  Judicial 
officer  of  this  state.  McClel.  Dig.  S  9,  p.  216. 
The  owner  of  tbe  land  in  this  case  was 
Hilllard  Jones,  and  the  taiterest  the  wUe« 
had  was  a  right  to  doww.  In  her  ao- 
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ftnow1ed|irni«vt»  B^arate  and  apart  from 
Iter  hoaband,  sbe  says  that  Hiie  Binned  the 
deecl.  Hen  tbe  louudation  for  Introdnc- 
tag  a  certlfled  copy  of  tbe  record  of  tbe 
deed  wa«  laid,  aud  tbe  only  qnpBtlon  Is  as 
to  the  proper  proof  of  tbe  executlou  of  the 
deed.  Joaea  did  not  acknowledge  the 
deed  at  all,  and  bis  wife  glmply  acknowl- 
edged that  she  signed  It.  We  are  of  opln- 
k>n  that  this  deed  was  not  properly  ac- 
knowledged for  reeord,  and  that  tbelntro- 
dnctlon  of  the  certified  copy  uf  record  la 
•rldence  was  error.  Edwards  v.  Tbom, 
96  Fla.  223,  5  Soath.  Rep.  707;  Bell  r.  Ken- 
drJck,  26  Fla.  778,  6  South  Kep.  868:  Ken- 
drlck  V.  Latham,  25  Fla.  820,  «  South.  Rep. 
871.  For  tbe  same  reason  appellant,  as 
Mendant  belov,  objected  to  the  Intro- 
dactlon  In  ertdence  of  the  certified  copy  of 
ttie  record  of  the  deed  from  Daniel  D.  Han- 
son to  Charles  K.  Blnfl^am.  We  think 
this  objection  !■  not  weU  taken.  This 
was  a  trust-deed,  and  both  tbe  grantor 
and  grantee  undertook  to  acknowledge  It. 
The  attestation  clause  recites  that  the 
first  and  second  parties  "have  hereunto 
set  their  hands  and  seals  this  Slat  day  of 
May,  A.  D.  1867."  The  certificate  of  tbe 
Jnstlce  of  tbe  peace  as  to  tbe  acknowledg- 
ment of  this  deed  Is  as  follows: 

"State  of  Florida,  Duval  county.  Per- 
sonally appeared  before  me,  a  Jontice  of 
the  peace,  Daniel  D.  Hanson,  grantor  of 
tbe  foregoing,  in  and  for  said  connty, 
and,  after  being  duly  sworn,  declares 
that  he  signed  and  acknowledged  tbe 
foretcoing  deed  for  parpoem  therein  named. 
A.  W.  Da  Costa,  Justice  of  tbe  Peace." 

Our  understanding  of  this  eerclfieate  la 
that  tbe  grantor  declared  before  the  Jda- 
tiee  of  the  peace,  not  only  that  be  signed 
Ibe'lnstnnuent,  but  that  he  also  at  tbe 
same  tine  acknowledged  tbe  deed  as  on* 
executed  by  him  tor  the  purposes  ther^ 
stated.  This  acknowledgment,  taken  In 
connection  with  the  attestation  clause  of 
tbe  deed,  Is  each  a  compliance  with  the 
statut'ees  will  admit  this  deed  to  record 
as  being  dniy  acknowledged  or  proven. 
Einstein's  Scmm  'V^  -Shonse,  24  Fla.  480,6 
Sontb.  Bep.  HBt,  and  aathorltles  there  cit- 
ed. 

Defendant  below  made  farther  objec- 
tions to  the  Introdnetion  of  the  other 
deeds  ottered  In  evidence  by  plaintiff  be- 
low, but  the  conclusion  we  have  ranched 
In  reference  tn  the  rertlfied  copy  of  the 
record  of  tbe  deed  from  Hllilard  Jones  to 
Daniel  Sanson  produces  a  hlatns  tn 
appeHee'ii'  ohatn  of  title,  and  we  will  now 
Inquire  what  effect  ttaN  will  have  upon  his 
recovery-  here.  It  Is  admitted  on  the  rec- 
ord that  Joseph  S.  Baker  was  seised  and 
poBseused  of  the  land  Id  questlou,  and 
that  both  parties  claim  tttle  from  falm. 
Plaintiff  below  (appellee  here)  introduced 
in  evidence  a  deed  from  Joseph  S.  Baker 
to  Hllilard  Jones,  conveying,  as  was 
claimed,  the  land  In  question,  but  on  ac- 
count of  tbe  detective  record  of  tbe  deed 
considered  above  no  conveyance  of  said 
land  is  shown  from  Jones  to  any  oue. 
Th3re  Is.  therefore,  a  failure  on  tbe  part  of 
plaintiff  below  to  show  a  perfect  chain 
of  title  back  to  the  common  source.  A 
^miliar  rule  In  ejectmmt  Isthattbe  plain- 
tiff mast  recover  upon  tbe  strength  of  his 


own  title,  and  net  upon  the  weakness  of 

his  adversary's  title.  It  must  be  ot»- 
served,  however,  that  ttala  rule  docs  not 
require  a  plaintiff  to  exhibit  a  perfect 
chain  of  title  trom  the  orlfi^nal  source,  a> 
against  one  wrongfully  In  poasesaion.  If 
It  did,  one  without  a  shadow  of  title  or 
right  might  take  possession  ot  and  buc- 
ceasfolly  hold  the  estate  ot  his  neighbor, 
whose  title  has  a  defective  link  In  It, 
"The  application  fit  this  principle  to  not 
to  be  understood  as  reqalrlog  that  » 
plaintiff  In  maklns:  out  his  title  shall  be 
compelled  in  tbe  first  Instance  to  trace  the 
chain  back  to  the  first  grantor,  but  only 
that  be  shall  exhibit  so  much  as  will  put 
tbe  defendant  to  tbe  support  <rf  tals  poa- 
session  by  a  title  superior  to  one  of  a  mere 
naked  possession.**  This  principle  wan 
recognised  and  lllnstrated  In  tbe  case  of 
Hartley  t.  Ferrell,  9  Fla.  374.  Here  a  Hber- 
Iff'a  deed  made  by  virtue  of  a  Jrnlitrial 
sale  of  the  property  of  a  Judgment  debtor 
was  offered  in  evidence  together  with 
proof  that  tbe  Jadgment  debtor  was  la 
possession  of  the  property  at  tbe  time  of 
sale.  Objectloa  was  made  to  the  ia- 
troductloD  of  this  deed,  unless  title  to  the 
property  was  shown  In  tbe  Judgment 
debtor.  T bis  objection  was  o verru led, 
and  plaintiff  recovered  on  the  strength  ot 
this  title,  which  was  sustained  on  appeal. 
We  take  tbe  precaution  to  say  that  by  re- 
ferring to  tlilscase  we  do  not  Intend  to 
prove  the  apparent  holding  be  re  that  a 
sherlff'M  deed  can  bje introduced  In  evidence 
wlthoat  showing  the  Judgment  and  exe- 
cution upon  which  it  Is  based.  The  prin- 
ciple therein  announced,  however,  that  m 
plaintiff  raoHt  recover  upon  the  strength 
of  bis  own  title,  and  In  exhibiting  this  he 
need  show  only  so  much  aa  will  drive  a 
defendant  to  the  support  of  his  posaeasloa 
by  a  title  superior  to  one  ot  mere  naked 
possession,  la,  we  think,  sound. 

Upon  the  doctrlue  annonnued  In  the 
caaev  of  Hartley  v.  Ferrell.  9  Fla.  S74,  and 
Seymour  v.  CreswMl*  18  Fla.  2B,  and  other 
cases,  we  think  a  plaintiff  in  fitment,  by 
showing  a  prior  possession  to  that  of  de- 
fendant, or  by  lowing  a  good  convey- 
ance to  himself  from  one  In  aetual  posses- 
sion, and  prior  to  that  of  d^endant,  puta 
him  to  the  neceealty  of  supporting  his  pos- 
asBSion  by  a'tltle  superior  to  one  of  naked 
possession.  This  U  not  inconsistent  with 
the  mle  ^at  plaintiff  must  recover  upon 
the  strength  of  his  own  titles  But  unlesa 
a  plalatiti  In  ejectment  ean  show  a  perfect 
title,  or  an  actnal  possession  In  himself  or 
In  his  grantor  prior  to  that  ot  defendant, 
he  cannot  recover.  MeOall  v.  Doe,  17  Ala. 
588;  Russell  v.  Erwln's  Adm'r,  38  Ala.  44; 
Nagle  V.  Macy,  9  Cal.  426;  Keane  v  Can- 
novau,  21  Cal.  201 ;  Bates  v.  Campbell.  2& 
Wis.  QU;  Newnam's  Leasee  v.  City  of  Cin- 
nlnnatl,  18  Ohio.  323:  Tapscott  v.  Cohbs. 
11  Grat.  172;  Clute  v.  Voris,  81  Barb.  511. 

It  Is  clear  that  plaintiff  below  (appellee 
here)  did  not  exhibit  a  perfect  title  to  the- 
common  source,  and  we  think  It  Is  clear, 
also,  that  he  did  not  show  any  prior  act- 
ual possession,  or  connect  himself  with 
any  prior  actual  possession  In  any  prede- 
cessor In  title.  So  tar  as  appellee  is  con- 
cerned. It  Is  not  shown  that  be  or  any  ot 
bis  predecessors  In  title  ever  cultivated  or 
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improved  tlie  land  In  qneatlon,  or  ever 
protected  it  by  Bnbstnntlal  Inclosure.  or 
ban  used  it  lorthe  Happly  of  lm\  or  of  teDC* 
iDjr  timber,  for  the  pvrpon  ot  bnabaudry, 
or  for  tbe  ordinary  ue  ot  asoccapant. 
All  Uiat  Is  abown  In  the  record  lu  reference 
to  any  poasesaiutt  nn  tlie  purt  of  appellee 
ur  bis  predecessorBls  that  William  S.  Walk- 
er, as  Hji^at  for  Melntoeh.  had  tlie  land 
staked  off,  uud  a  plat  of  It  made  Id  18H1 ; 
and  tbls  agent  frequently  went  on  the 
land  for  the  parpoae  of  sdling:  lota  from  It, 
and  did  make  many  sales  attsr  tbe  land 
was  platted.  None  of  the  lots  wereliH 
closed  or  otherwise  improved  than  by 
utaklng  them  ont.  As  to  the  lots  in  ques- 
tion it  Is  not  shown  that  either  appellee 
or  his  predecessors  ever  had  any  actaal 
possession  of  tlieiu  farther  than  the  map* 
piDK  or  platting  them,  and  this  la  not  enf- 
flcient  prior  possession  of  the  property  as 
asainat  dettondant's  actual  poMesslon. 
Seymour  r.  Creswell,  IS  Fla.  2a. 

The  result  Is  that  plaintlfl  below  (appel< 
lee  Itere)  did  nut  present  such  u  case  as  to 
pat  tbe  defendant  tu  the  support  ol  his 
pusBceBiun  by  eaperior  title  to  that  of 
naked  possession,  and  tbe  award  of  the 
referee  cannot  be  snstalned. 

In  vIewoftbeeoDclttslon wehavereached 
It  will  be  unnecessary  fur  us  to  consider 
the  finding  of  the  referee  that  the  lots  In 
qoestion  are,  as  a  mutter  of  fact,  em- 
braced In  appeltee'H  chain  of  title.  If  we 
were  to  concede  tbat  tbe  decision  of  the 
referee  in  tbat  respect  is  correct.  It  would 
result,  from  what  we  have  already  here 
(teclcled,  tbat  appellee  has  not  shown  such 
a  title  as  will  «ititle  him  to  recover  on  It. 

Tbe  Judgment  la  reversed,  and  a  new 
trial  awarded. 


PBRRT  T.  Tuscaloosa  Cotton-Seed  Oil- 
Mfi.L  Co.  et  ah 

(Supreme  Court  of  Alabama.  April  ao,  189L} 

CORPOSATIOHK  — OmOKBS  —  ImRBSBT  IK  COSFO- 
RATE  COSTSMIS— XSSOS  OF  STOCK— VtUtW. 

1.  Where  a  director  and  anperinteodent,  on 
behalf  of  tho  corporation,  oontraote  with  a  third 
person  Sot  work  aod  msteriol,  pay lnf[  him  an  ex- 
uMSlve  price  therefor,  or  reserviog  to  himself  lu- 
dlviduauy  a  disooant  or  comniissicai,  he  is  liable 
to  account  to  the  corporation. 

&  The  president  of  a  corporation,  for  the 
purpose  ot  gaining  contzol,  convened  a  nteeting 
of  the  directors,  and  pneaeoted  his  aocouot  Sor 
work  done  for  the  corporation,  and  the  aocount  of 
third  persona  for  material  furnished  It  under  a 
contraot  made  by  him,  In  payment  of  both  of 
which  accounts  stock  in  the  corporation  was  Is- 
med,  such  third  persons  af^reeing  with  the  presi- 
dent  to  hold  their  shores  for  his  benefit.  The  ao- 
oouats  were  not  audited  nor  their  correctness  In- 
rastlgated.  There  were,  besides  the  president, 
only  two  other  directors  at  tlie  meetiug,  both  of 
whom  owned  little  stock  and  were  his  tools. 
Held,  tbat  a  demurrer  to  a  bill  asking  cancella- 
tion of  the  stock  80  Issued  was  improperly  sus- 
tained. 

S.  An  original  Issue  on  credit  of  sbx-k  in  a 
oommtioo  at  less  ttaau  half  its  par  vatee  Is  in 
vioiaiUon  ot  Const.  Ala.  art.  14,  {  6,  which  pro- 
hibits flctitloas  increase  of  stock,  or  the  ispue  of 
stock  except  for  money,  labor  done,  or  money  or 
property  actually  received. 

4.  ui  a  suit  by  &  stockholder  u;alnst  the  of&- 
oers  and  directors  of  a  corporation,  for  an  ac- 
eountins,  the  bill  Is  demurrable  if  it  merely  al- 
leges tbat  fees  were  nsid  to  sttwn^  -who  were 
emphved.  aot  In  good  fslttt,  but  vutnij  for  the 


poxpose  of  resisting  eompIslBsat*s  eftorti  to  m> 
diess  the  wrongs  ^"""i^t*"*  aguinst  her  by  de> 
fendants,  but  does  not  set  forth  facts  to  show 

the  7nalaftde». 

5.  A  cnurt  of  equI^T  will  not  primarily  take 
Jurisdiction  to  determine  the  legality  of  an  elec- 
tion of  dlreotors  of  a  corporation,  or  to  remove  a 
dhwotor,  but  will  Inquire  into  the  regularity  sT 
elect!  ou  only  when  the  question  arises  coUater* 
slly  In  a  suit  of  which  the  court  has  ]  urisdlction^ 
and  tbe  grant  of  the  relief  depends  on  its  dens' 
Ion. 

Appeal  from  the  chancery  codrt,  Tusca* 
looaa  county;  Tbobiab  Gobbs,  Chancellop. 

Const.  Ala.  art.  14,  9  tt,  provides  tbat 
"nocorporatioiishntl  Issue  stock  or  bonds 
except  for  money,  labor  done,  or  money  or 
property  nctuolly  received,  and  all  ficti- 
tious Increase  of  stock  or  Indebtednew 
sfiall  be  void." 

Hargrove  &  Vaude  Graaff,  for  appellant* 
MarttD  A  MoEaebin,  for  appellees. 

Clapi'D",  J.  The  Tosealoosa  Cotton- 
seed Oil-Mill  Company  was  ineorporated 
April  21. 1S88,  under  the  general  laws  pro* 
viding  for  the  formation  of  manufacturlBg 
corporations.  W.  H.  Perry,  the  lateetats 
of  appellant,  who  was  an  original  sub^ 
acrlber  fur  60  Shares  ol  tbe  capital  Btoek«. 
was  elected  preiriileat,  and  D  II.  rarsw«4l 
superintendent  and  general  manager,  at 
tbe  organisation  ot  the  company.  Tbejr 
eontlnaed  to  act  In  such  capacities  nntH 
the  death  of  Perry,  In  November,  1H86? 
and  utter  his  deatb  Curswell  was  elected, 
and  has  been  ever  shire,  president  uf  tba 
company.  Appdlaat  brings  the  bill  indl- 
vidoally  and  an  admlnlBtratrix  ot  her  htUK 
band,  on  behalf  uf  herself  and  other  stork* 
holders  who  make  tbainsetves  parties, 
agninst  the  corporation,  Carswril,  Gnl)a>» 
hand:Oo..and  utbers.  Tbe  main  porpoaea 
of  tbe  bill  are  to  annnl  and  cancel  certain 
shares  of  the  stock  Issued  to  Carswell  am) 
rallahan  &  Co.,  to  set  aside  an  election  ot 
dirertors,  a»d  to.  hold  Carswell  to  an  sfr* 
counting  forowrcbai^ges  against  the  com- 
pany, and  for  alleged  ptrufltB  reulliod  b^r. 
him  Indlrldually  from  transactions  1* 
whlob  he  reprraented  the  corporatlonv 
Tbe  other  objects  ot  the  bill  it  Is  unneces- 
sary to  state  now.  The  appeal  Is  taken 
from  the  decree  uf  the  chancellor  snstalnb 
big  5  of  tbe  IS  grounds  of  demurrer  inter-, 
posed  by  defendants.'  Ths  averments  of 
the  bill  show  that  a  demand  or  appeal  toi 
the  managing  body,, or  to  the  sharehold- 
ers, for  remedial  action,  was  a  nsriess  cer- 
emony, and  In-inK  the  i-aue  within  the  ex- 
ception to  the  general  role  requiring  re- 
dress for  wrongs  agatnsta  corporation  t» 
be  sougbt  by  the  corporation  Itself  In  \tm 
own  name.  It  alleges  that  three  ont  or 
tbe  four  members otthedlrecCoTy>or whom 
Carswell  Is  one,  and  the  majority  ot  thosat 
holding  the  Issued  and  nu1»tandlng  stocky 
are  gnilty  of  tbe  wrongs  complained  of,.' 
and  that  the  corporation  cannot  be  safely 
left  to  obtain  redress  tbronghtbeiragency. 
It  further  avers  that  complainant  niada' 
au  honest  and  earnest  effort  with  tbv 
managing  body  to  seenre  action,  by  ad- 
dressing to  the  president  and  board  of  di- 
rectors three  several  letters,  x>r()testlafr 
against  the  Issne  of  the  stock  to  Carswell 
and  Callahan  &  Co.  as  illegal,  and  base^ 
upon  claims  fictltioudy  Increased,  and  re- 
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'qoMtlnir  that  the  isane  be  canceled,  and 
«ait  brouKht  )u  the  name  of  the  company 
tor  that  purpoBe,  otTerlng  to  furnish  memo- 
randa of  the  facta  upon  which  tu  base  the 
•alt.  These  letters  were  laid  before  the 
l>oard,  at  a  meeting  of  the  directors,  but 
tbej  hare  fulled  or  refused  to  take  any  ac- 
tion. Also,  at  two  BUCcesslTe  meetings  of 
the  stockholders,  complainant  protested 
Against  the  Iseue  of  the  stock,  and  against 
the  holders  being  allowed  to  vote  the 
•ame:  but  her  protests  were  disregarded, 
«nd  a  resolution  adopted  to  the  effect 
tbat  her  complaint  was  anfonnded  and 
IwrreqnestmnstbedeDled.  Thearerments 
ot  the  bill  show  that  complainant  tatu  ex- 
bauHted  all  means,  within  her  reach,  "to 
«btaln,  within  the  corporation,  redress  of 
ber  grievances  or  action  In  conformity  to 
ber  wishes. " 

The  first  ground  of  demnrrer,  which 
trofls  to  the  entire  bill.  Is  It  "falls  to  show 
«  single  act  of  fraud  or  of  bad  faith  on  the 
fmrt  of  the  governing  body  of  the  corpo- 
ration, but  shows,  by  the  attached  exhlb' 
Its,  thatall  the  proceedings  of  said  govern- 
ing t>ody  have  been  regular;"  and  the 
tenth  ground  ol  demnrrer.  which  goes 
ODlyto  tbat  part  of  the  bill  asking  tor  an 
«eeoantlng  between  the  Indlridnal  defend- 
ants and  the  corporation.  Is  that  "no 
STonnds  for  the  statements  of  such  ac- 
counts have  been  shown."  Pretermitting 
consideration  whether  the  grounds  of  de- 
murrer are  specially  set  forth  In  the  man- 
BOT  required  by  the  statute,  we  will  pro- 
ceed to  consider  them  on  their  merits; 
and,  in  doing  so,  must  necessarily  state 
the  salient  facts  to  which  they  relate  as 
«lleged  in  the  bill,  omitting  notice  of  the 
antecedent  and  Incidental  facts  and  cir- 
cnmstances  leading  to  the  commission  of 
the  grievances  complained  of.  Assuming 
the  truth  of  the  averments.  Che  facts  are: 
Cars  well,  who  waa  engaged  In  the  buel- 
neea  ol  manufacturing  engines  and  ma- 
chinery, and  as  a  contractor,  in  patting  ap 
■and  equipping  oil-mills,  brought  abouttbe 
formation  of  the  company  for  the  purpose 
of  secnringthe  contract  to  build  and  equip 
the  mill.  While  holding  the  office  of  dl- 
ffcctor  and  general  superintendent,  he 
made  a  contract  with  the  company  for  the 
constroctlnn  of  Its  plant,  and  built  and 
equipped  the  mill.  A  copy  of  the  contract. 
U  In  writing,  has  not  been  preserved 
among  the  papers  of  the  company,  and 
Its  particular  provisions  are  unknown  to 
the  complainant;  but  she  charges  that 
C^rswell  used  his  superior  knowledge  and 
abused  the  confielence  of  his  associates  to 
make  the  performance  of  the  contract 
highly  profitable  to  himself,  by  ctaai^ng 
ttae  company,  for  tbe  machinery  furnished 
and  the  work  done,  prices  largely  In  ezcesa 
of  tbe  reasonable  value.  With  what  offi- 
cer or  agent  of  the  company  ttae  contract 
was  made  Is  not  stated,  uor  does  It  ap- 
pear whether  any  price  was  stipulated  to 
be  paid  for  the  entire  erection  and  equip- 
ment of  tbe  mill.  It  may  be  conceded  that 
the  averments  In  rrapect  to  these  matters 
4o  not  sufficiently  show  fraud  or  over- 
reaching; but  their  materiality  becomes 
manifest,  when  considered  In  connection 
with  tbe  averments,  as  to  tbe  Issae  of  the 
atock  which  complainant  seeks  to  have 
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set  aside,  hereafter  noticed.  The  bill  far- 
ther avers  that,  after  the  completion  of 
the  mill,  Carswall.  as  superintendent,  con- 
tracted, on  behaU  (4  the  company,  with 
himself  lor  repairs  and  tiettermenu,  at 
prices  greatly  above  the  fair  market  value 
of  the  materials  provided  and  work  done; 
and  in  contracting  with  Callahan  &Cu.,  of 
whom  he  made  large  purchases  for  the 
mill,  he  contracted  to  retain  for  himself  a 
dlscoont  or  profit  upon  the  contract  price 
charged  against  the  company. 

If  these  averments  be  tme.  they  make  a 
case  ol  a  breach  ol  trust  by  a  director,  ol 
dlsreganl  and  violation  of  the  obligations 
and  duties  of  a  superintendent  and  gen- 
eral manager,  and  of  a  director  and  su- 
perintendent, representing  the  corpora- 
tion in  transactions  for  his  private  ad- 
vantage. No  rule  is  better  settled,  or 
npneld  by  eonrts  ol  equity  with  a  steadier 
hand,  than  that  which  dlsqoallfiM  an 
agent  to  represent  his  principal  In  any 
transaction  In  which  he  has  opposing  per- 
sonal Interests.  It  appears  in  all  transac- 
tions, in  which  the  agent  Is  subject  tu 
temptation  to  use  his  relation  and  au- 
thorityfor  his  private  and  indlvidnal  ben- 
^t  to  the  prejudice  and  Injury  of  bis  prin- 
cipal. Accordingly  a  director,  or  other 
officer  or  agent  of  a  corporation,  cannot 
represent  It  In  any  matter  or  business  In 
which  he  has  an  Individual  pecuniary  in- 
terest. It  has  been  uniformly  decided 
that  a  director,  superintendent,  or  agent 
of  a  corporation  haH  no  right  or  authority 
to  stipulate  for  a  commission  or  bonus  to 
be  paid  him  by  a  person  with  whom  be 
enters  Into  acontraet  on  behalf  of  the  cor- 
poration. Cook,  Htoeks,  {  648;  1  Mor. 
Priv.  Corp.  S  fil8.  If  Carswell  Individually 
furnished  materials  and  did  work  lor  re- 
pairs, overcharging,  or  if,  by  any  ar- 
rangement with  Callahan  ft  Co.,  he  se- 
cured to  himself  a  share  In  the  profits  of 
the  purchases  made  ol  them,  he  is  liable 
to  account  to  the  corporation  therefor. 

As  to  the  issue  of  tbe  shares  of  stfick 
to  Carswell  and  Callahan  ft  Co.,  the  alle- 
gations of  the  bill  are  as  follows:  Cars- 
well,  who  resided  In  Nashville,  Tenn., 
having  learned  that  complainant  bad 
purchased  enough  shares  to  give  her  the 
majority  ol  tbe  stock  then  Issned,  pro- 
ceeded to  Tuscaloosa,  and  convened  a 
board  of  directors,  May  1.  1888,  for  the 
avowed  porpose  of  circumventing  ber. 
At  this  meeting  he  procured  90  shares  to 
be  Issued  to  him,  and  50  to  Callahan  ft 
Co.,  professedly  In  payment  of  their  re- 
spective accounts  against  tbe  company, 
for  the  purpose  of  retaining  to  himself  the 
control,  and  depriving  complainant  of 
the  advantage  she  had  gained  by  securing 
a  majority  of  the  outstanding  stock,  with 
the  view  of  culling  him  to  account  In  a 
suit  by  the  corporation.  A  copy  of  Cars- 
well's  account,  as  It  appears  on  the  books 
nf  the  company,  Is  made  an  exhibit  to  tbe 
bill.  It  all^^  that  the  overcharges  for 
materials  furnished  and  work  done  en- 
tered Into  this  account,  nnd  that  tbe  com- 
pany was  not  allowed  credit  for  the  com- 
missions or  profits  he  received  from  Calla- 
han ft  Co.;  that  unauthorized, Ul^al.  and 
excessive  Interest,  amounting  to  $8,000, 
was  charged  against  the  company,  and. 

Digitized  by  Google 


Ala.) 


CHBISTIAK  «.  AUEBICAN  FBSBHOLD  LAND  MOBTG.  CO. 


2X9 


on  a  last  and  eqaltable  Btatement  of  the 
aceoDOt,  Oanwell  will  be  Indebted  to  the 
company.  The  bill  also  avers  that  he  has 
paid,  or  agreed  to  pay  or  secure,  to  Calla- 
han &  Co.,  the  amount  of  their  accotint, 
less  the  pama  allowed  him  as  commis- 
si one.  on  condition  they  would  hold  the 
ahtiree  issued  to  them  for  his  benedt,  and 
subject  to  his  order.  It  seems  that  both 
aceonnts  were  received  and  ordered  to  be 
paid  without  belne  audited,  or  any  In- 
quiry or  InvMtlgatlun  is  to  correctness. 
At  this  meetins;  of  the  board  there  were 
three  directors  preseut,  CnrsweLl,  Nugum. 
and  W.  L.  Herblln;  the  last  two,  as  the 
bill  avers,  Instrnmenta  of  Carswel),— Nu< 
gum  holding  one  share,  whieb  was  sold 
to  talm  when  deeted  secretary  and  treas- 
uivr;  and  Herblln  one  share,  which  was 
sold  to  him  when  he  was  tiected  director. 
It  further  appears,  from  the  minutes  of 
the  meeting,  that  the  only  other  director 
was  represented  by  proxy,  which  was  not 
autboriced  by  the  by-laws  or  the  general 
laws.  Even  a  stockholder  cannot  vote  by 
proxy,  nnless  the  right  Is  conferred  by 
charter  or  by  by-laws.  A  farttoji  a  di- 
rector cannot;  the  company  Is  entitled  to 
the  Influence,  judgment,  and  vote  of  each 
director.  1  Mor.  Prlv.  Corp.  8  486.  If 
these  allegations  be  true,  It  Is  too  plain 
for  arjcument  that  Carawell  absolutely 
controlled  the  action  of  the  board,  and 

Erocured,  by  his  Influence  and  power,  the 
aae  of  the  stock  to  himself  under  pre* 
tense  of  paying  an  unjust  claim  of  large 
amount,  and  also  the  Issue  to  Callahan  & 
Co.,  for  his  personal  benefit  and  ad- 
vantage. Such  a  transaction  will  be 
closely  scrutinised  by  the  court,  and  set 
aride  upon  any  unfairness  being  sbown. 
*  A  director  will  not  be  alloweA  to  obtain 
any  advantage  over  the  corporation  of 
wblch  be  Is  agent,  tbrongh  his  position, 
or  the  Information  which  be  has  obtained 
ol  the  affairs  of  the  corporation,  or  his  ln< 
flnence  over  his  eo^llrectora. "  Id.  9  637. 

Kartbermore,  It  appears  from  the  min- 
atcs  of  a  meeting  of  the  board,  held  June 
16, 1888,  that  tbe  defendant  L.  B.  Herblln 
waa  tieetad  night  snperlntendait  of  ma- 
^Inery  and  labor,  and  tnereupon,  by  or- 
of  the  board,  38  shares,  of  the  par 
Taloe  o(  flOO  each,  of  the  capital  stock, 
were  sold  to  him  for  fl.m  The  bill 
avers  that  for  this  sum  he  gave  his  note, 
the  wbole.or  much  greater  part,  of  which 
is  unpaid,  and  that  he  Is  a  young  man 
without  other  means  than  bis  earnings. 
Tbla,  It  seems  from  all  the  averments  ol 
the  bill  as  to  the  stock  Issued,  was  stock 
which  had  never  been  previously  Issued. 
The  general  rule,  as  has  been  said.  Is 
that  an  original  Issue  of  shares  In  a  cor- 
poration as  paid  up,  at  less  than  their 
nominal  value,  la  In  violation  of  law,  and 
against  public  policy.  To  this  mie  there 
may  be  exceptlona;  but,  Independent  of 
this  role,aBaleand  orlglnallesue  of  shares, 
at  leas  than  one-balf  of  their  par  value, 
on  a  credit.  Is,  according  to  the  principle, 
settled  by  several  decisions  of  this  court, 
In  violation  of  section  A  of  article  14  of  the 
constitution.  Davis  v.  Chemical  Co.,  f  Ala.) 
SSouth.  Rep.496:  PHFHona  v.  Joseph,  (Ala.) 
8  South.  Bep.788;  Fltipatrlek  v.  Publlsb- 
Ittg  Co.,  88  Ala.  604,  S  Sonth.  Rep.  737. 


The  for^rolng  allegations  of  the  bill, 
considered  collectively,  show  acts  ol  bad 
faith  on  the  part  of  the  directors,— a 
fraudulent  abuse  of  their  trust,  for  which 
they  are  peraonally  liable  as  trustees. 
Smith  V.  Poor,  40  Me.  415. 

Courte  of  equity  will  not  Interfere,  no 
fraud  intervening,  with  the  Internal  po^ 
Icy  of  a  corporation,  when  the  acts  are 
inter  vires,  at  the  instance  of  a  stockhold- 
er, or  with  the  management  of  the  direct- 
ors In  respect  to  matters  within  the  scope 
of  their  authority,  and  resting  In  their 
discretion  and  Jndgment.  All  questions 
of  expediency  and  economy,  wltbln  the 
limits  of  their  powers,  must  be  left  to  the 
free  exercise  of  their  Jndgment.  The  em- 
ployment of  attorneys  to  Institute  or  d» 
fend  suits,  and  to  manage  the  ii^)  busi- 
ness of  the  corporation.  la  within  their 
Implied  authority.  While  the  bill  alleges 
the  conclnslons  of  complainant,  that  the 
employment  of  attorneys  was  not  in  good 
faith,  and  to  protect  the  int»>rest8  of  the 
company,  but  to  resist  any  effort  on  her 
part  to  redress  the  wrongs  alleged  to  have 
been  committed,  the  facts,  so  far  as  any 
are  alleged,  are  Insufflclent  to  support 
these  conclusions.  A  general  averment, 
without  the  facte.  Is  Insufficient.  Flewd- 
len  V.  Crane.  58  Ala.  627. 

The  remaining  ground  of  demuri'er  goes 
to  that  part  of  the  bill  which  seeks  to  de- 
clare null  and  void  the  election  of  the  di- 
rectors, and  to  order  a  new  election.  A 
court  of  equity  wlU  not  primarily  take 
jDriadlction  to  determine  the  legality  of 
an  election  of  directors,  or  to  remove  a 
director  who  Is  in  possession  of  the  office. 
The  court  will  Inquire  into  the  r^ularlty 
of  the  election,  or  the  right  ol  the  person 
to  the  office,  only  when  theqoestlon  arises 
Incidentally  and  collaterally  In  s  suit 
of  wblch  the  court  has  rightfal  Jurisdlc* 
lion,  and  the  gran,t  of  the  relief  depends 
upon  its  decision.  Nathan  v.  Tompkins, 
83  Ala.  437,  2  South.  Rep.  747.  It  does  not 
appear  that  Its  decision  is  necessary  to 
grant  relief  to  complainant. 

We  have  considered  all  the  gronnds  ol 
demurrer  as  to  wbteh  the  rnlfngs  ol  tba 
chancellor  are  asdgned  as  error,  and  In 
doing  BO  have  assamed  the  truth  ol  the 
averments  ol  the  bill.  It  follows,  from  the 
foregoing  principles,  that  the  first  and 
tmtn  grounds  should  have  been  over> 
rnled.  There  Is  ho  error  In  sustaining  the 
second,  seventh,  and  ninth.  Reversed  and 
remanded. 


Chbistian  et  aJ.  v.  Auerican  Fbkbhold 
Land  MoBTO.Co.,or  London.  Limited. 

(Supreme  OMot  ((f  .Alabama.  April  8, 18»1.) 

MoBTeASSS— VoBSCLOSDBa— Teubt-Bstatb  — Tbb 

KiMATioM  or  TetrsT. 

1.  The  oonveyanoe  of  M.  *8  Interest  to  J.,  the 
mortffaffor,  Is  sufBolentlj  alleged  in  b  bill  to 
foreclose,  which  avers  that  on  a  certain  day  s^d 
M.  ezecated  a  deed  to  said  J.,  **piiiportliig'*  to 
oonvey  to  said  J.  all  her  (U.  's)  right  and  Interest 
In  the  lands  described  Id  the  mortgage,  uid 
which  further  avers,  "on  Information  and  belief 
and  the  adrloe  of  counsel, "  that  said  deed  did 
oonvey  all  her  right,  title,  and  interest. 

S.  Land  was  conveyed  to  R.,  as  trostee,  to 
use  In  saob  manner  as  should  seem  beet  for  the 
baoeflt  of  Us  ohlldroii,  fres  from  ^  restraint, 
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with  power  to  sell  and  reinreit  tiie  proeeeda  so 
as  to  protect  the  property  Id  favor  of  his  chil- 
dren. After  the  father's  death,  U.,  one  of  the 
children  who  was  of  age.  convejed  her  Interest 
to  J.,  another  of  the  oUlaren,  ana  he,  being  also 
of  Bg«,  then  mortgafced  all  his  Intereat.  Held 
that,  all  the  ohlldrea  baviar  arrived  at  majority 
wbsna  blU  to  focaolosewas  lied,  the  trust  estate 
had  oeosed,  or,  at  least,  the  interest  mortgaged 
having  been  conveyed  after  the  equitable  owners 
liierecif  had  arrived  at  age,  it  ooold  be  reached 
by  foreclosure  of  the  mortgage. 

Appeal  from  chancery  court,  Perry  couii- 
tr;  W.  H.  Taitlue!:,  ChanceUor. 
Joba  F.  Vary,  for  appellaots. 

Stoikb.  0.  J.  X«aDdR  wer«  coareyed  by 

niurtt^age  to  tbe  appellee  In  Svptember, 
1H85.  John  B.  Christian  was  the  murt* 
gagor,  aod  the  consideration  ot  the  mort- 
gufce  was  $2,800  lent  to  taim  by  the  Ameri- 
can l<'reebold  Land  Mortgage  Company  of 
London,  Limited.  Part  of  the  laod  con- 
veyed by  the  mortgage  had  heim  the  prop- 
wty  of  Mary  C.  Chris  tlan.  Bister  ot  John  B., 
ttae  mortgagor.  This  is  shown  by  the 
averments  uf  the  bill.  To  show  that  tiie 
Interest  uf  Mary  C.  had  been  conveyed  to 
her  brother  before  he  executed  the  mort- 
gage, the  bill  coDtalns  this  averment: 
"That  on.  to- wit,  the  Sd  day  of  August, 
1885,  the  said  Mary  CCbrtstlan  executed  a 
deed  to  tbe  said  John  Bt.CbrlBtlan,  pur- 
porting to  convey  to  the  said  John  B. 
Christian  all  [her]  right  and  interest  in 
tht*  said  lands  described  in  tbe  said  mort- 
gnge  to  the  complainant;  and  complain- 
ant arera,  on  information  and  belief  and 
the  advice  of  counsel,  that  the  said  deed 
so  executed  by  tbe  said  Mary  C.  Christian 
did  convey  to  tbe  aaid  Jobn  Ber^nrly  Cbrls- 
tlan  all  the  right,  title,  and  iatereet  wblch 
the  said  Mary  C.  Christian  thra  had  In  the 
lands  described  In  tbe  mortgage."  One 
ground  of  demurrer  Interposed  for  Mary 
O.  Christian  was  and  Is  that  the  language 
webavecopied  Is  not  an  averment  that 
John  Beverly  Ghfistlan,  prior  to  theexe- 
ootloD  ol  tbe  mortgage,  had  become  the 
owner  ot  Mary  C's  Intereat  In  the  lands. 
Weeannot  aeiienttothlB.  Tbe  word  "par- 
porting,"  In  tbe  sense  here  used.  Is  eni* 
ployed  as  tbe  equivalent  of  tbe  phrase, 
"apparenton  Its  taoe," or" seeming;"  that 
Is,  it  appeared  to  convey  her  Intereat,  and 
ihe  further  averment  that  Mary  C.  con- 
veyed to  John  B.  all  ber  rigbt,  title,  and 
Interest  la  not  destroyed  or  Impaired  by 
tte  needless  averment  that  tbe  charge  was 
made  on  Information,  belief,  or  tbe  advice 
of  connitel.  The  charge  is  made  that  Mary 
C.  did  convey,  and  that  Is  sufficient,  witb 
or  without  a  statement  of  the  grounds  on 
which  it  was  based.  Story.  Eq.  Pi.  §  258; 
Lncas  v.  Oliver.  34  Ala.  Ntx  v.  Win- 
ter, 35  Ala.  309;  Railroad  Co.  v.  Woods,  88 
A1a.eS0,7South.  Bep.  108.  It  the  case  Ex 
parte  Keld.  50  Ala.  489,  appears  to  be  op- 
posed to  this  view,  we  answer,  first,  that 
case,  closely  scanned,  presents  a  different 
qaentlon  from  the  one  we  are  considering. 
The  true  objection  to  the  pleading  In  that 
case,  as  stated  by  the  autbor  uf  the  opin- 
ion, was  that  the  averment,  Instead  of 
stating  the  facts,  simply  announced  a  coa- 
duBlou,— a  result.  Second^  tbe  opinion 
was  by  a  divided  court,  the  distinguished 
jurist,  BBIDKBU4  since  then  cblel  Justice  ol 


this  court,  dissenting.  We  will  follow  the 
older  rulings.  Tbe  Intention  and  op«i> 
ativeetfect  of  a  conveyancemust  generally 
be  gathered  from  tbe  language  In  which  it 
Is  expressed,  and  It  la  not  necessary  to 
aver  the  Intention,  when  tbe  Instromant 
Itself  employs  words  ot  conveyance. 

A  graver  question  presented  by  the  de- 
murrer arises  as  follows:  Robert  Chris- 
tian, father  of  John  B.  and  Martha  G. 
Christian,  and  Mrs.  Martha  M.  Mitchell, 
a  married  woman,  were  brother  and  sis- 
ter, and,  as  tenants  In  common,  owned 
the  lands  whlcb  are  tbe  subject  of  tbe 
present  snit.  Robert  Chrlsilan  was  a 
married  man  and  had  children.  John  B. 
and  Martha  C.  being  two  ot  them.  In 
March,  1869,  when  the  children  were  prob- 
ably minors  of  tender  years,  Mrs.  Martha 
M.  Mitchell  and  her  husband,  on  recited 
consideration  of  love  and  atfectfon  for  the 
children  of  Robert  Christian  and  Klla 
Cliristlan.  bis  wife,  then  or  thereafter  to 
be  born, conveyed  ber  Interest  In  the  lands 
to  Kobert  Christian,  trustee.  Tbe  con- 
veyance is  "upon  the  following  conditions 
and  described  terms:  The  said  Robert 
Christian  shall  and  may  use  and  employ 
the  interest  and  estate  herein  conveyed 
to  htm  as  trustee.  In  such  manner  as  may 
seem  to  him  best,  lor  the  ttenefitand  tuteiv 
est  nt  said  children,  free  from  all  restralut 
or  control  to  be  exercised  by  them,  or  any 
of  tbem,  or  by  any  other  person ;  and, 
sbould  tbe  said  Robert  deem  It  at  any 
time  advisable  to  dispose  of  or  sell  the  es- 
tate herein  conveyed  to  him,  be  Is  fully  au- 
thorized til  make  such  sale,  and  to  rein- 
vest the  proceeds  thereof,  at  his  discre- 
tion, for  the  ben^t  of  bis  said  children, 
taking  such  teans^  titles  aud  conveyan- 
ces In  bis  character  ot  trustee,  for  any 
property  so  purchased,  as  may  and  shall 
etfectnally  protect  the  said  property  In  fa- 
vor of  bis  said  children,  against  the  claims 
and  demands  of  all  persons  arowitig  out 
of  bis  own  Individual  debts  and  liabili- 
ties; and,  the  better  to  [protect]  tbe  said 
property,  wo  hereby  covenant  with  tbe 
said  Robert  to  delmd  against  onrsrtvea 
and  all  other  persons  claiming  under,  by, 
or  through  us. "  Robert  Christian  died  in 
1H7S,  and  we  are  not  Informed  what  use 
he  made  of  tbe  land  during  his  life.  It  la 
nowhere  averred  or  claimed  that  he  at 
any  time  exercised  the  dlscretionu-y 
powerof  disporitlon  vested  in  falm  by  tbe 
deed  ot  Mitchell  and  wife.  As  we  have 
shown,  Martha  C.  Christian  conveyed  her 
Interest  In  the  lands  to  tier  brother  John 
B.  These  were,  each  ot  tbem,  over  21 
years  of  age  at  that  time.  Subsequently, 
as  we  have  seen,  jJobu  B.  Cbrlstlan  mort- 
gaged the  land  to  tbe  appellee  corpora- 
tion; and,  taavlug  made  default  In  the 
paymentof  tbe  nionpy  borrowed,  tbe  pres* 
ent  bill  was  flied  to  foreclose  tbe  mortgage. 
The  bill,  among  other  things,  a  vera  that 
when  It  was  filed  tbe  other  two  surviving 
children  of  Kobert  and  Ella  Christian,  co- 
benefidaries  in  the  Mitchell  gift,  bad  at- 
tained to  their  majority.  The  bill  does 
not  seek  to  foreclose  as  to  these  two  lat- 
ter Interests.  When  tbe  mortgage  was 
meeuted  tbi^  were  still  minors,  and 
ttartr  disabilities  bad  not  been  l^nlly  re. 
moved.  The  bill  charges  that,  on  petition 
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fll*A,  one  Tjiinbert  was  appointed  by  th« 
resflBter  In  fhancery  in  Perry  eonnty  to 
the  truateenhip  nnder  the  Mitchell  deed 
made  Ta(*ant  by  the  death  of  Robert 
ChriBttaiilD  1878.  This  appointment  was 
made  In  January.  1880.  ]t  charseathattli« 
dottea  of  the  truntee  expired,  at  the  latest, 
when  all  the  beneflclarlee  attained  to  law- 
Yal  age,  and  that  the  truat  then  ceaned, 
and  mer^d  Into  a  lef^l  title  In  the  benefl- 
dartes.  The  deninrrer  antagonlBefi  this 
Interpretation  of  the  Mitchell  deed,  con- 
tend^j  Chat  the  title  to  the  landela  stltl 
held  tn  tmst,  and  that  tlie  mortgage  to 
the  American  Freehold  Land  Mortgage 
Company.  Limited,  la  Invalid  and  Inopetv 
atlre.  ThtsletfaegraTerqoeatlonpreHented 
by  the  demarrer.  Tha  ebancellor  over- 
mled  the  demnrrer,  and  from  that  rnling 
the  premnt  ap|>eal  la  proaecnted,  Thn« 
ean  be  no  qneatlon  that  the  dlBcretlonafy 

ajwer  of  aale  conferred  on  Rol>ert  Cbrls- 
an  by  tb«  Mltrbell  deed  waa  a  personal 
tniflt,  which  be  alonei,  and  not  any  aocees' 
•or  In  the  tmat,  conld  exerctoe.  The  pow- 
er ceased  at  hfa  death.  BCItchell  v.  Spence, 
eS  Ala.  450;  Robinson  t.  Allison,  74  Ala. 
254.  The  otherdirwrtlon  orpowergiven  by 
the  deed  to  Robert  Christian  was  "to  use 
and  employ  the  Interest  and  estate  herein 
conveyed  to  him  as  trastee  In  sach  man- 
ner as  may  seem  to  htm  best  for  the  bene- 
fit and  Interest  of  his  said  children.''  Here, 
too.  te  an  Implication  of  coiifldenee  and 
tmat  In  the  tmstee,  which  waa  manifestly 
entertained  forhim  personally, and  cannot 
beex tended.  In  its  larger  sense,  so  as  to  take 
in  any  law-appointed  sacceaaor.  The  wants 
of  this  case  do  not  require  as  to  be  more 
■peelflc  In  drawing  the  dtatlnutlou  be- 
tween the  powers  the  named  trustee  alone 
could  hareexerclsedand  thosewhtchcoald 
have  been  exerviaed  by  a  anccuesor. 

The  queatlon  of  Interest  in  this  ease  la, 
what  was  or  Is  the  duration  of  the  trust- 
estate?  Are  the  functions  of  a  Trustee  still 
existent,  or  have  they  ceased  to  exist?  In 
Scfaatferr.  Lavretta.  07  Ala.  14,  It  was  said 
that  *'a  trustee  takea,  ordinarily,  no 
greater  estate  than  ia  needed  for  the  sup- 
port of  tbv  trust  which  he  Is  to  adminis- 
ter. "  Quoting  from  Pwry  on  Trusts,  thla 
eonrt  laid  down  two  rules  affecting  the 
quantity  and  duration  of  a  trust-estate: 
"  First,  wherever  a  trust-estate  is  created, 
a  legal  estate,  sufficient  for  the  purposes 
of  the  trust,  abalt,  If  possible,  be  Implied 
In  the  trnatee,  whatever  may  be  the  llm- 
HatloDB  In  thetastrament."  The  second 
mle  declares  that,  "although  a  legal  es- 
tate may  be  limited  to  a  trustee  to  the 
fnlleat  extent  as  to  him  and  bin  heirs,  yet 
It  shall  not  be  carried  further  than  the 
complete  execution  of  the  trust  requires." 
1  Perry,  Truats,  |  812.  These  disem- 
barrasaing  rules  of  Interpretation  aresome 
of  the  beneficent  results  of  the  statute  of 
naea.  Comby  v.  McMlchael,19  Ala.747;  Fox 
V.  Htorra,  75  Ala.  265;  Hill  v.  Jones,  65  Ala. 
Z14.  See.  also,  3  Brick.  Dig.  7H8,  $  89  et 
aeq. ;  Gln<lrat  v.  Railway  Co.,  (Ala.)z 
When  Robert  Christian  died,  some.  If  not 
an,  tlie  children  were  minora.  It  may 
tiienfaave  been  necessary  tohaveatras- 
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tee,  "to  use  and  employ*  the  estatecon- 
veyed  for  the  "  benefit  and  Intereat"  of  the 
cbildren.  "When  this  bill  was  filed,  how- 
ever, all  the  children  had  become  adult, 
and  the  trust-estnte,  being  no  longer  usfr- 
fnl,  had  ceased  to  have  any  vltnl  force. 
Possibly  we  have  given  this  question  na- 
necoMsary  consideration.  Beforetbemort' 
gage  waa  executed  by  John  B.  Christian, 
and  before  Mary  C.  Christian  conveyed 
her  Intereat  to  John  B.,  each  of  them  had 
attained  to  their  majority.  Each  of 
them  was  then  auijurta.  They  bad,  at 
least,  a  perfect  equity  in  their  several  tn 
te rests  tn  the  lands  conveyed.  What  hin- 
dered that  they  should  aell  and  transfer 
that  Interest?  And  what  Impediment 
dnes  the  court  of  chancery  encounter  in 
otlllKiui;  that  interest  In  the  payment  of 
the  debt  It  was  pledged  to  secnre?  This 
case  has  been  before  In  thla  court.  89  Ala. 
198,  7  South.  Rep.  427.  The  decree  Of  the 
chancellor  ia  affirmed. 


Garkull  et  a1.  v.  Milnsb  et  a/.,  (two 
cases.) 

(Supreme  Oourt  cf  Alabama.  Aptll  80,  ia0L ) 

aunsHimiT  —  1>BrAULT  Juimuin  —  Amovm* 
CL.Aunn>. 

A  final  JnAgnwDt  default  against  a  ga»- 
nlihae  Is  void  when  for  a  greatap  soai  ttao  that 
stated  In  the  afldsrit  tar  nrnMuMnt  sod  Um 
icamiahaa  writ  aa  tte  anoani  of  thaciiglnil  iadg 

meat. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Sharfk,  Judge. 

Smith  &  Lowe,  lor  appellants.  Bulger 
A  MtSiD,  for  appellees 

Stonb,  C.  J.  These  two  eases  present 
the  same  legal  questtona.  Milner  A  Ket- 
tig,  as  partners,  aued  oat  wrlta  of  gar- 
nishment against  each  of  the  appellants, 
Leigh  Carroll  and  Joseph  Carroll,  nnder 
section  29T2  of  the  Code  of  18H6.  In  the 
affidavit  for  garnishment  It  Is  stated  that 
the  plaintiffs  recovered  Judgment  against 
the  Alabama  Oas,  Fuel  &  Manufacturing 
Company,  a  body  corporate  under  the 
laws  of  Alabama,  fur  an  amount  which 
the  affida  vlt  set*  forth,  together  with  the 
date  of  the  recovery,  and  the  court  la 
which  the  Judgment  was  recovered;  and 
the  execution  issued  on  said  Judgment 
had  been  returned,  "No  property  found." 
Tbe  affidavit  contalna  all  the  statute  re- 
quires, and  we  need  not  set  forth  more  of 
Its  contents.  Tbe  write  of  garnishment 
were  Issued  July  16,  1888,  and  were  served 
Jnly  23, 1888.  They  were  made  returnable 
80  days  after  the  service  of  process.  On 
October  15,  1888,  conditional  judgments 
were  entered  against  tbe  garnlahees,  recit- 
ing that  they  bad  been  called,  and  failed 
to  appear  and  answer.  Judgmenta  nfof 
against  tbe  garniahees  are  In  all  respects 
regular  In  form,  onleas  the  failure  to  re- 
cite, as  a  fact  ascertained,  the  execution 
on  tbe  Judgment  against  the  corporation 
had  been  returned,  "No  property  found," 
invalidates  them.  On  notice  properly 
served,  and  on  further  default  of  tbe  gar- 
nishees, these  Judgments  oM  ware  made 
abaolnteon  April8.  18K0.  InnoneolaaU 
Jndgmmta  is  it  lectted,  or  shown  as  a 
te^ng  at   the  eonrt,  that  axscotioa 
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affalnit  the  Alabama  Gas,  Fael  &  llanu- 
tactarlDg  Company  had  been  retarned, 
"No  property  foondt"  before  thelDstltn- 
tion  of  these  garnishment  Holts.  It  ts  con- 
tended tor  appellants  that  the  absence  of 
this  recital  or  ascertained  fact  requires  a 
rereraal  of  these  cases;  and  Gnnn  t.  How- 
ell, 27  Ala.  668,  Is  relied  on  as  sapportias 
this  contention.  In  Hunt  y.  EUUon,  da 
Ala.  178. 199,  the  correctness  of  the  de- 
cision in  Gnnn  t.  Howell  was  donbted. 
and  we  still  dusbt  Its  correctness.  Wa 
think  It  annecessary  to  notice  that  cane 
furtbpr,  fbrreasnns  to  be  presently  stated. 
In  the  aflSdavlt  lor  garnishment,  and  in 
the  Kamishment  writ  In  these  cams,  the 
Jadgment  ugalnst  the  Alabama  Gas,  Fuel 
A  Manafactarlng  Company  Is  stated  at 
f2S3.7tf,  and  nothing  la  said  about  costs 
ot  the  suit.  This  Is  the  statement  in  each 
of  the  transcripts  before  us.  In  the  Judg- 
ments dM  the  som  is  stated  as  "  two  hun- 
dred and  arty-two  15-100  <  252  16-100)  dol- 
lars principal,  and  ^ght  80-100  (8  80-100) 
dollars  costs  ot  sult.^  And  In  the  final 
Jadgments  these  conditional  Judgments 
are  made  absolate;  and  this  is  the  condi- 
tion ot  each  transcript.  Affidavit  and 
garnishment  are  the  commencement  of  a 
salt.  They  disclose  what  Is  soDgbt  to  be 
reeoTered.  It  need  scarcely  be  stated 
that,  in  a  Judgment  by  default,  no  greater 
snm  can  be  recovered  than  is  claimed.  To 
hold  otherwise  might  ezposn  defendants 
to  a  grierons  wn>ag.  McGehee  v.  Gfalld- 
rem.  2  Stew.  (Ala.)  606;  2  Brick.  Dig.  188. 
9 17.   Reversed  and  remanded. 


BiBUiNQHAM  Union  St.  R.  Go.  t.  Baict. 

{Supreme  OMat  ef  AJabama.  April  97,  UBL) 
Btbuok  Just  —  CHAixHHas  —  Waivw  or  Riear. 

1.  Under  Code  Ala.  |  87SS.  proTtdisff  that, 
wbne  dther  pari/  demaudB  a  stmok  Jniy,  the 
•herUI  siwll  nmiuh  a  list  of  M  tarora,  from 
wUob  the  stmck  Jury  most  be  obtained  by  the 
attorneys  alteroately  striking  13  from  the  list,  if, 
after  the  luryhas  been  thus  obtained,  oneot  them 
Is  excused,  tne  oonrt  cannot  replace  him  by  re- 
oalllnK  those  stricken  off,  but  mast  hare  another 
Jury  struck  from  a  new  list 

8.  Ttie  fact  that  a  party  peremptorily  ehal- 
lenges  the  stricken  Jurors  tbus  recalled  against 
his  objection  to  complete  the  Jury,  Is  not  a  waiver 
ot  his  right  to  a  new  struck  Jury. 

Appeal  fromcircnltconrt,  Jeflosoncoun- 
ty ;  James  B.  Head,  Jadge. 

Code  Ala.  §  3762,  provides  that '■In  all  ae- 
"tionH  triable  by  Jury  either  party  may  de- 
mand a  atrack  Jury,  and  must  thereupon 
be  furnished  by  the  sheriO  with  a  list  nt 
twenty-tour  Jurors  in  attendancnupon  the 
court,  from  which  a  Jury  must  be  obtained 
by  the  parties  or  their  attorneys  alter- 
nately striking  one  from  the  list  antll 
twtive  are  stricken  off,  Che  party  demand- 
ing the  Jury  commencing:  and  the  Jury 
thus  obtained  must  not  be  challenged  for 
any  cause  except  bias  or  Interest  as  to  the 
particularcase." 

Bewttt,  Walker  A  Porter,  for  appelant. 
Bowmaa  4t  HArab,  for  appellee. 

CoLBMAH,  J.  The  plaintiff  demanded  a 
struck  Jury,  and,  In  accordance  with  the 
Statute,  a  llet  ot  94  Jurors  in  attradauce 
upon  the  court  was  lumisbed,  trum  which 
a  jury  of  13  were  obtained,  by  the  attor- 


neys striking  1  from  the  list  until  IS  were 
stricken  off,  and  the  Jury  then  selected 
waa  called  to  the  Jury-box,  when  one  ol 
the  Jurors  stated  to  the  court  be  was  too 
unwril  to  sit  as  a  Juror;  and,  against  the 
objection  of  the  defendant,  the  sick  Juror 
was  excused,  reducing  the  namber  ot  Ju- 
rors to  11.  Thereupon  the  court  ordered 
the  sheriff  to  call  one  of  the  Jnmrs  who 
had  been  struck  from  the  list.  The  defend- 
ant objected  to  the  order  of  the  court,  and 
his  objection  was  overruled,  and  the  sber- 
ift  called  one  of  the  Jorors  who  had  been 
stricken  off  by  the  defendant  trom  the  list, 
and  he  was  put  upon  the  defendant,  who 
peremptorily  challenged  him.  The  same 
order  was  repeated  by  the  court  and  the 
same  proceedings  had  until  the  defendant's 
challenges  wereexhaasted,lneachln8tan<*e 
the  Juror  called  by  the  sheriff  being  one 
that  defendant  bad  strlcksD  from  the  Uat. 
The  fifth  Juror  called  was  put  npoa  the 
Jury,  and  completed  the  Jury,  against  the 
objection  ot  the  defendant.  Section  2752, 
Coda,  provides  that  in  all  actions  triable 
by  Jury  either  party  may  demand  astrack 
Jury,  and  thereupon  the  sheriff  must  fur. 
nish  a  llat  of  2i  Jurora,  from  which  tbe 
struck  JniT  mostbeobtainad;  andtbejnry 
thus  obtained  must  not  be  eb^lenged  (or 
any  cause  except  bias  or  Interest  in  the 
particularcase.  There  were  but  24  jurors  in 
attendance  upon  the  court.  Exceptions 
were  severally  reserved  to  the  action  of 
the  court  as  each  Juror  was  called  by  the 
sheriff,  and  before  be  waa  challenged. 

Did  the  court  err  In  ordering  the  sheriff 
to  call  a  Juror  trom  those  who  had  been 
stricken  from  the  list,  and  In  putting  blm 
upon  tbedetendant?  The  right  to  a  struck 
Jury  upon  the  demand  ot  either  party  la 
clearly  secured  by  statute.  If  there  should 
be  a  less  number  in  attendance  than  24,  It 
is  the  doty  of  the  court  to  complete  the 
list  of  competent  and  qoalifled  persons  to 
24  b^ore  the  process  ot  rejection  or  strik- 
ing off  should  commence.  Railroad  Co. 
Smith,  8  South.  Rep.  48.  (This  case  is  re- 
ported in  90  Ala.  25.  but  no  facta  are  stated 
to  show  the  application  of  the  principle. 
TheaearAstatedln  the  Southern  Reporter.) 
Or  if  there  should  be  24  in  attendance,  and 
trom  any  cauae  the  number  Is  reduced  to 
less  than  24,  the  panel  sboald  be  ttlled  up 
to  24.  from  which  list  the  Jury  shoald  be 
struck.  If  the  regular  Jurors  Id  attend- 
ance upon  the  conrt  should  exceed  24,  the 
panel  of  24  should  be  completed  from  the 
regular  Jurors.  If  by  reason  of  challenge 
or  tor  other  reasons  there  should  be  a  leas 
number  than  24  ot  the  regular  Jurors  In 
attendance  trom  which  the  list  of  24  could 
be  (nmlsbed,  the  deficiency  should  be  made 
up  as  in  other slmllarcases,  and  the  struck 
Jury  then  obtained  In  the  manner  pre- 
ficribed  by  statute.  Adams  v.  Thornton, 
82Ala.  268,  8  South.  Rep.  20;  Proff.  Jary, 
S  78.  When  the  Jury  ot  12  had  been  ob- 
tained In  the  preMsnt  case,  and  tne  court 
excused  one  of  them,  before  the  cause  was 
submitted,  the  court  should  have  had  tbe 
panel  filled  up  to  34  names,  and  ordered  a 
newjury  to  be  struck.  82  Ala.i  supra.  By 
dlrectii^  the  sheriff  to  anmmon  Jurors 
from  those  who  bad  been  stricken  from 
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the  Ilat.  aod  placing  tbem  upon  either  the 
plaintiff  or  the  defendant  againBt  objec- 
tion, the  court  thereby  deprived  such  par- 
ty ul  the  statutory  right  to  a  etrarfc  Jury. 
The  rifpbt  of  cballen^  and  Its  exercise 
cannot  be  beld  a  waiver,  as  the  defendant 
objected  and  contlnned  to  object,  and  In 
each  case  excepted  to  the  action  of  the 
eoart.  The  facts  of  this  case  lIluBtrat'e 
the  Injury  and  disadvantage  to  wblch  a 
party  may  be  subjected  by  the  result  of 
the  coarse  pursued.  The  court  had  noan- 
tbortty  to  direct  the  sheriff  wblch  particu- 
lar Jnror  be  ebonld  summon.  Tbe  order 
was  s«neral,  and  under  thin  general  order 
theaberltf  snmmoned  five  furors,  each  of 
whom  had  been  stricken  from  the  list  by 
the  defendant,  and  not  one  who  had  been 
stricken  off  by  tbe  plaintiff.  This  proba- 
bly was  acddental,  but  it  nevertheless  oc- 
curred, according  to  the  bill  of  exceptions. 

Kacb  of  tbe  charges  asked  tor  by  tbe  de- 
fendant, when  referred  to  tbe  evidence, 
was  properly  refused.  Theelty,  IfdeCend- 
Ing  tbe  tireaent  action,  donbtlea  would 
Bay  It  was  not  bound,  and  conldnotantlo- 
Ipa  te  that  the  defendant's  car  would  be  de- 
railed just  before  reaching  the  sewer. 
Both  may  have  been  to  blame,  and  possi- 
bly neither.  We  express  noopIulon,aBthe 
case  must  be  reversed  for  tbe  error  In  Im- 
paneling the  Jury.  Reversed  and  re- 
manded. 


Pbsstwood  t.  Borlakd,  Judge. 

(Supreme  O&urt  of  AlabamcL  A^I87,  1891.) 

IkTOXIOATIMO  tilQUORB  —  LooiL  Ottiov  —  Blbo- 
TIOH3— LlOSKSB. 

1.  Where,  in  a  local-option  eleotlon,  Act  Ala. 
Deo.  8,  1800,  requires  the  ballots  to  be  ^Tor 
license"  and  Against  license, "  a  ballot  marked, 
"No  whisky,  **  is  InsolQoient. 

a.  Act  Ala.  Deo.  8,  1890,  provided  tbat  no 
UeenM  ataionld  be  issued  for  the  sale  of  Intoxicat- 
IngUquora  Until  a  majority  of  the  qnallflftd  voters 
ahoola  express  a  desire  for  the  Issuance  thereof, 
and  that.  If  tbe  majoiit;  of  the  votes  be  cast  for 
Iioaks&  the  probate  judge  should  Isaae  it.  Held, 
that,  tiunieh  a  majrai^  of  votes  were  not  oast 
"ssidnst  license, "  the  Ifoense  oould  not  be  Issued 
umeas  a  majority  of  votes  were  oast"  for  lioense," 
and  a  showing  that  131  votes  were  oast  "for 
Uoegwe, "  one  vote  for  "no  license, "  and  180  votes 
for  "no  whisky"  which  oould  not  be  counted, 
does  not  waxnuit  the  iasnanoe  of  a  llcenBe. 

Appeal  from  drealt  court,  Oeneva  conn- 
ty ;  J.  M.  Caruicharl,  Judge. 

The  appeal  In  this  case  la  taken  from  the 
rtfaaal  of  tbe  Judge  of  the  circuit  court  to 
grant  a  writ  of  maadamua  to  compel  the 
Judge  of  the  probate  court  of  Geneva 
county  to  grant  a  lice  nee  to  retail  liquor. 

John  D.  QMTdam  and  M,  E.  MIIBgant  for 
appellant. 

WAt,KBB,  J.  At  the  last  session  of  the 
general  assembly  an  act  was  passed  "to 
provide  for  the  holding  of  elections  In  tbe 
several  beats  of  Geneva  county  to  deter- 
mine whether  alcoholic,  vlnona,  or  malt 
llqnors  shall  be  sold  in  such  beats. "  The 
act  was  approved  December  8, 1890,  and  on 
Jannary  6, 1891,  an  election  was  beld  In 
beat  6  at  said  county.  Appellant  con- 
tends that  that  election  resulted  lo  favor 
of  lleenae.  and  that,  having  complied  with 
the  legal  requirements  to  entltis  him  to 
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a  license  for  tbe  sale  ofsneh  liquors  In 
said  beat,  and  the  probate  Judge  of  said 
county  having  refused  to  iMsue  sncl^ 
llceuse,  be  is  entitled  to  relief  by  mHtifia- 
mua  to  compel  tbe  Issuance  thereof.  The- 
BtatMUent  uf  the  supervisors  uf  the  elec- 
tion, a  copy  of  which  was  made  an  exhib* 
It  to  appellant's  petition,  shows  that  121 
votes  were  cast  "tor  license. "  180  votes  for 
"no  whisky,"  one  vote  tor  "no  license,** 
and  one  vote  "for  whisky."  As  by  sec- 
tion 3  of  said  act  It  1b  provided  tbat  tbe 
ballots  to  be  cost  at  socb  election  slmll  b» 
written  or  printed  "For  license"  aod 
"Against  license,  **  It  Is  plain  that  ballot» 
marked  "No  whisky  "arelrregular, and  nn- 
authorised  by  the  act.  But  tbelnanffirlea- 
cy  of  those  ballots  does  not  determine  tb» 
result  of  this  cane.  There  are  other  con- 
siderations which  are  fatiil  to  appellaQt'» 
application.  By  section  1  of  said  act  It  1* 
provided  "tbat,  from  and  after  the  pas- 
sage of  this  act,  no  license  shall  be  Issued 
for  the  sale  of  alcoholic,  vinous,  or  malt 
llqnors  In  any  of  the  beats  of  Geneva 
county  until  a  majority  of  the  qnalifled 
electors  of  said  beat  shsJI  have  expressed 
a  desire  for  tbe  Issuance  of  such  llceoaer 
at  an  election  held  for  such  purpose.*' 
The  language  of  section 8, of  said  act,  "If  a 
majority  of  the  votes  cast  be  'for  Ucenee* 
tbe  probate  Judge  shall  forthwith  issue  » 
license, "  ete..  Is  to  be  euutnied  In  conDse- 
tlon  with  the  ezpHnlt  provision  above- 
quoted  from  Bectlon  1.  UnlesB  that  provis- 
ion of  section  1  Is  wholly  discarded.  It 
must  have  effect  to  qualify  and  explain 
the  language  of  section  8,  so  that  the  aetr 
taken  as  a  whole  Is  to  be  construed  a» 
authorising  the  probate  Judge  to  Issue  » 
license,  only  when  a  majority  of  the  quali- 
fied electom  of  the  beat  at  an  election  brid 
In  the  mode  prescribed  by  the  act  have- 
cast  tbelr  ballots  "for  license."  And  be- 
fore a  writ  of  maodamaH  could  be  award- 
ed to  compel  the  Issuance  of  a  license  tbe- 
result  of  the  election  authorising  suvb 
license  must  have  been  duly  ascertained 
and  declared.  As  said  act  provides  for 
the  conduct  of  socb  dectluns  la  all  re- 
spects In  conformity  wltb  tbe  general  elee- 
tlon  laws  of  the  state,  It  la  Incumbent  up- 
on the  supervisors  of  such  election  to  de- 
clare the  resnlt  thereof  after  the  manner- 
prescribed  by  section  888  of  tbe  Code;  and 
It  Is  a  prerequisite  of  the  authority  of  tbe- 
prohate  Judge  to  Issue  each  licenses,  thak 
It  appear  from  tbe  result  of  tbe  election, 
so  ascertained  and  declared,  that  a  majors 
Ity  of  the  qualified  electors  of  the  beat 
have  voted  "for  license."  No  such  decla- 
ration of  tbe  resnlt  of  the  election  Is  found 
in  the  record.  From  the  facts  stated  It 
seems  tbat  a  majority  of  the  qualified 
electors  of  tbe  beat  did  not  vote  for 
license.  It  Is  plain  that  the  appellant  has- 
not  made  the  requisite  showing  tu  entltle- 
blinseU  to  the  relief  prayed,  and  the  Glr> 
cult  court  properly  refused  to  lasoe  tbe 
writ  of  mandajuos.  Affirmed. 


BlCHUQIlD  ft  I).  B.  Co.  V.  SUTTH. 

(SvprenwOburtqf  Alabama.  Ainril  37,  ISfll.) 
CABaiXBS— IirjcBiBS  m  FABSBsesBS—IlBaueBNca. 

1.  When  the  eoBdwjtur.ona  rsilrosd  tral* 
calls  the  aaais  of  a  Btatlon,  and  the  eogiaeer,  he- 
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Core  reMJhIiiK  tiiere,  tlioii«^  without  the  oondoct' 
or's  knowled8:e,  Bto|w  the  tratc  over  a  trestle,  to 
take  on  water,  the  company  Is  liable  for  injuries 
ftUBtained  by  a  passenger  in  eetting  off  the  train, 
U  ha  was  not  notified,  and  the  sumimdiDgs  did 
not  show,  that  he  was  not  at  the  station. 

2.  The  fact  that  the  night  was  dark,  that  the 
oondQotor  himself  did  not  at  first  know  that  he 
liad  not  reached  the  aUtioa,  and  that  be  coold 
not  see  the  trestle  witboat  the  aid  of  Ua  lantern. 
Is  snffloiaat  to  sbowthat  a  paaseDger  was  not  neg- 
Ugont  in  attempting  to  alighL 

Appeal  from'cltiy  coort  of  Blrraingbani ; 
B.  A.  Sharp,  Jmljce. 
James  Wentbeiiy,  tor  appellant.  J.  ii, 

McMaster,  fur  appellpe. 

C1.OPTON,  J.  In  Smith  T.  Railway  Ou., 
48  Ala.  588, 7  South.  Rep.  119.  the  foUo wln« 
propoaltlouB  were  declared:  The  fui- 
aoancement  of  tlM  name  of  a  station,  toe- 
hi));  aaoally  lotimded  to  Inform  the  paasen- 
«erB  that  tbe  train  la  approaehlux  the 
(lotnt  of  their  cleetlnaHun,  bo  that  they 
may  prepare  to  get  off  when  the  train 
«topB,  is  not,  of  itself,  an  invltatioa  to 
allsht;  bnC,  if  the  train  )•  aoon  thereafter 
bronf^ht  to  a  full  Mop,  a  paaaeiMEer  may 
calely  conelnde,  In  the  abaenea  irf  notice* 
tbat  the  train  kai  arrlTed  at  the  station, 
«uid  attempt  to  get  off,  anlesa  the  enr- 
ronndlnffft  aad  drcutustancee  are  sacto  as 
eroald  show  to  a  rpaaonably  carHai  a«d 
fm»lent  man  tbat  tlte  train  bad  not 
naetaed  the  proper  lancUng  plaoe.  These 
propositions  rest  on  rvaaon  and  experf- 
cnue,  are  Jnatllled  by  enstom,  conform  to 
the  understanding  of  railroad  cmrrlerB  and 
the  traveling  public,  and  are  maintained 
t>y  tbe  strong  cnireat  of  authortty  Whea 
«  paHsenfrer,  acting  in  such  case,  nndera 
reasonable  belief  that  the  train  has 
stopped  at  his  point  ol  destlnatloa,  endear^ 
OTR  tu  get  off,  oHlng  ordinary  care,  and  is 
Injured  In  consequence  of  the  train  baring 
stopped  abort  tlmeof,  tbe  company  Is  lia- 
ble. At#plieatlon  o(  these  principles  will 
aafflce  for  the  proper  determination  of  this 
appeal.  Tbe  following  facts  are  nndispnt- 
ed :  Platntin  was  a  passenger  on  <lefend 
ant'B  train,  Coalbnrg  being  hie  point  of 
Aeetlnatlon.  At  the  usual  place  tbe  en- 
gineer blew  the  whistle  asnounelng  tlie 
approach  of  the  train  toCoalburg,and  tlie 

fiorter  twice  called  the  nameof  tbestation 
Q  tbe  ear  where  plnlntHI  was  aeated.  A 
few  moments  thereafter  tbe  train  was 
brought  to  a  Btand-etni  at  a  water-tank 
about  7S  yards  abort  of  tbe  station. 
Thereupon  tbe  plaintiff  immediately  left 
his  seat,  followed  by  his  cumpanloa,  for 
the  purpose  of  getting  off,  walked  to  the 
frent  platform  of  tbe  car,  took  hold  ol  the 
rail  with  his  right  band,  and,  losing  bis 
balance,  stepped  off,  and  fell  through  a 
trestle  over  which  the  car  was  standing. 
It  was  not  usual  for  the  train  to  stop  at 
the  tank.  The  conductor  testlBed  that  it 
bad  never  stopped  tliere  before  within  his 
recollection.  The  reason  for  stopping  on 
this  occasion  was  that,  owing  to<  dcday 
caused  by  a  wreck  on  the  road,  the  engine 
got  outof  water,  which  lact  was  unknown 
to  the  conductor  and  other  train  em- 
ployes. Not  knowing  that  the  engineer 
Intended  slopping  tbe  train  at  the  tank, 
and  sopposlag  it  bad  arrived  at  tbe  sta- 
tion, the  c(Hidactor,  who  wiaaln  Um  same 


car  with  plaintiti,  passed  through  to  the 
front  platlorm  uf  tbe  aecond-clasa  coach. 
The  bare  statement  ol  tbese  tacts,  with- 
out argament,  abows  their  sufHcleniry  to 
Induce  a  reastmable  belief  tbat  the  train 
had  arrived  at  the  proper  stopping  place. 
The  conductor,  wbo  was  familiar  with 
the  road,  so  beNeved,  and  certainly  more 
will  not  be  required  of  tbe  passengers. 

This  brings  tbe  question  wbelber  tbe 
snrroundlngs  wweaocta  as  fairly  Indicated 
tbat  theplacewhereplalntUl  attempted  to 
get  off  was  nut  tbe  station,  and  whethw 
he  exercised  such  care  as  will  rdleve  him 
of  contributory  negligence.  These  qnea- 
ttouB  may  beeonsldered  together.  It  was 
about  5  o'clock  In  the  luorulag,  and  very 
dark.  There  was  a  bulldlug  at  tbe  sta- 
tion, near  tbe  road,  but  no  platform. 
The  ground,  which  had  l>een  made  smooth 
and  level  with  cinders,  waa  eight  or  ten 
inolies  from  the  steps  of  the  coach.  There 
was  a  Ugh  t  in  the  station-house,  but  as  to 
whetlier  It  could  b©  seen  from  the  outside 
the  evidence  was  conflicting;  tbe  prepon- 
derance supporting  the  coutenticNa  »! 
plaintlll,th«t  it  could  not  be  seen,  at  leaat 
from  where  he  attempted  to  get  off. 
ThAre  were  bright  Ughts  In  the  coachca, 
and  there  Is  evidence  tending  to  show 
that  the  trestle  could  be  seen  by  tbese 
lights;  but  tbe  testimony  of  tbe  conduct- 
or is,  tbat  he  required  tbe  aid  of  bis  lan- 
tern to  see  tbe  trestle  from  the  platform, 
and  It  does  not  appear  tbat  he  obrarved 
the  treatle  wftea  he  paaaad  oat  o(  the  car. 
He  did  not  discover  his  mistake  as  to  tbe 
train  not  being  at  the  station  autQ  hehad 
reached  the  front  plotTorra  ot  the  cuach 
next  in  front  of  the  car  in  which  plaintiff 
was  seated.  Comparing  tbe  facts  In  this 
case  wltb  those  in  Smith  v.  Kallway  Co., 
supra,  the  difference  In  tbe  cases  consists 
la  stopping  a  train  at  midday  in  a  long, 
df^  cnt,  clearly  showing  that  it  waa  not 
at  the  landing  pinee,  and  stopping  In  the 
darkness  of  the  night  at  a  place  without 
any  such  Indicatlona;  also.  In  stopping  a 
train  at  a  point  where  it  was  customary 
and  neceesary ,  and  at  a  point  where  It  had 
never  been  stopped  twfore.  It  was  the 
duly  ot  the  railroad  company  to  pnovlde 
at  the  station  suitable  and  safe  egress 
from  the  train,  and  plaintiff  bad  the  right 
to  presume  and  act  on  the  presumption 
that  this  duty  had  t>eett  performed.  He 
was  not  required  to  stop  on  the  platform 
of  the  ear,  and  look  for  a  treatle,  the  pres- 
ence of  which  be  hsd  no  cause  to  suspect. 
Having  been  Induced  by  the  conduct  of 
the  company's  employes  to  reasonably  iw- 
lleve  that  tbe  train  was  at  the  statlou,  he 
was  also  authorised  to  believe  that  be 
could  de-'cend  tbe  steps  to  tbe  ground 
with  safety.  The  name  of  the  station 
having  t>een  announced,  it  was  nataral 
that  the  pussengers  destined  for  Coalbnrg 
wtiuld  commence  to  leavetbe  trainassoou 
as  it  waa  brought  to  a  full  stop,  and  the 
stopping  of  tbe  train,  under  such  eircura- 
stnuces,  ona  dark  night,  Jeopardised  the 
pasaengers.  The  t  rain  li  a  v  i  ng  been 
stopped  at  an  unusual  place,  nhort  of  the 
station.  It  was  the  duty  of  tbpse  Incharge 
to  UHe  all  due  precaution  to  protect  the 
passengers  from  inlury ;  eapecLally  when  It 
was  dark,  and  tlie  train  was  stugiped  un  a 
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trestle  or  other  place  of  dauber,  some  TiD- 
tlce  or  wamlnf(  shonld  have  been  giveo. 
Tlieeonductur'f)  Isrnorance  of  the  Intention 
tu  stop  the  train  at  the  tank  is  noexcase; 
due  precantion  reqalred  the  euslneer,  who 
knew  the  necessity  to  get  water  and  the 
danger  of  the  place,  to  Inform  the  conduct- 
or or  Rome  other  employe,  that  the  pati- 
lensers  might  be  notified  or  warned  not 
to  fret  oft.  Human  life  cannot  be  thus 
eareleasly  endangered  with  impunity.  Ad 
ezatuinaticHi  of  the  evidence  satlaileB  us 
that  the  plaintiff's  Injury  was  the  natural 
and  proximate  result  of  the  negllfi^tnce  ol 
defendant's  employes,  and  thathTfln^ll- 
gence  did  ncit  contribute  thereto.  The 
esse  having  been  tried  without  a  Jury,  It 
Is  unneeessary  to  consider  the  rulings  ou 
eridence,  for  It  the  conductor  had  been  al- 
lowed to  answer  tlie  queutions  objected  to 
It  woald  not  have  changed  the  result. 
Afflrmod. 


Kx  pnrfe  Cowebt. 
{Supreme  Court  of  Alabama.   April  37, 1891.) 

ImoZICATlKO  LiQOOBS— PHOHIBITION  — COHBTITO- 

TiONAi.  Law— LBOIS1.ATI7S  Sbbbions. 

1.  Ad  ordinance  prohibiting  the  asleot  intox- 
icattDfc  liquors,  thoush  for  want  of  legislative  aa- 
thority  it  may  be  void  as  to  druggists,  is  not  for 
that  reason  void  as  to  other  persons  II  the  city 
has  aathorlty  lo  fwbid  sales  by  them. 

S.  The  word  "days,  **  In  Conat.  Ala.  art  4,  { 
5,  provimng  that  fhelegtslatiuv  shall  not  remain 
In  soBSlon  longer  than  SO  days,  does  not  Inclade 
Sundays. 

8.  An  act  of  the  legislature  embracing  two 
snbjaci-mattara.  only  one  of  wbioh  la  expressed 
In  Its  title^  Is  invalid  only  as  to  the  subject  not 
expressed. 

4.  An  act  authorizing  a  town  to  prohibit  the 
sale  of  intoxicating  liquors,  entitled  an  act  to 
amend  a  specilled  act  to  establish  a  charter  for 
the  town,  which  latter  act  only  authorizes  the 
collection  of  a  tax  for  selling  liqaora,  ia  in  viola- 
tion of  Conat.  Ala.  art  A  |  9,  requiring  the  sub- 
ject-matter of  an  act  to  be  expressed  In  its  title. 

5.  An  act  of  Alabama,  authorizing  a  munic- 
ipal corporation  to  prohibit  the  liquor  trafflo, 
though  the  general  law  of  the  state  is  in  force,  is 
not  in  contravention  of  Const  Ala.  art  4>  S  60, 
prohlbiUng  the  legislature  from  authorizing  a 
municipal  corporattoa  to  pass  a  law  inoonBlstent 
with  the  general  laws  of  the  state. 

Application  for  haheaa  coTpua. 

The  petitioner,  Norris  Cowert,  filed  his 
l?etit!on  to  the  chancellor,  praying  for  a 
writ  of  haJyeas  corpus,  which  was  over- 
rale<:  by  him,  and  he  now  renews  his  ap- 
plication in  this  court. 

Tnmpkina  &  Troy  and  Wntta  <S  Son,  for 
petitioner.  Aningtoa  db  Grabam,  for  re- 
spondent. 

McOi.Ri.i^N,  J.  The  petitioner  Is  con- 
fined at  hard  labor  on  the  streets  of  Union 
SprlngM,  nnder  a  conviction  and  alterna- 
tive sentence,  for  a  violation  of  an  ordi- 
nance of  that  town  which  Is  in  thafoUow- 
InK  language :  "Section  1.  It  shall  be  un- 
lawful for  any  firm,  person,  or  corpora- 
tion to  sell  Hplrltaonn.  vinous,  or  malt 
liqnors  In  any  quantities  within  the  cor- 
porate llmlts{»fthe  town  of  Union  Springs. 
Sec.  2.  Any  i^ersfin  violating  any  of  the 
ppovtalons  of  section  one  (1)  of  this  ordi- 
nance must,  upon  conviction  thereof,  be 
punished  by  a  fine  of  one  hundred  dollars, 
and.  In  delaolt  of  payment  ol  said  fine, 
v.9so.no.6— 15 


may  be  compelled  to  perform  hard  labor 
on  the  streets  and  alleys  of  said  town  for 
a  term  not  exceeding  fifty  days,  or  may 
be  Imprisoned  In  the  guard-house  not  ex- 
ceeding fifty  days.  8ec.  8.  Any  person 
making  a  single  sale  of  snchliqaore  shall 
be  subject  to  the  penalties  herein  pre- 
scribed."  It  is  contended.  In  the  first 
place,  for  the  petitioner  that  this  ordi- 
nance Is  invalid  for  that  It  exceeds  the 
power  conferred  on  thecorporate  authori- 
ties of  Union  Springs  by  the  statute  ob- 
taining in  the  premises,  and  under  which 
it  was  adopted.  Tlie  statute  in  question. 
It  Is  In^ated.  dues  not  confer  power  on  the 
town  aotborltiea  to  prohibit  druggists 
to  sell  such  liquors  for  medlclual purposes, 
and  hence  it  is  argued  that  the  ordinance 
ia  void,  in  that  its  terms  are  sufficiently 
broad  to  embrace  and  Interdict  such  sales 
by  this  class  of  persons.  We  need  not  de- 
cide whether  the  town,  under  this  law,  as- 
suming the  statute  Itself  to  be  valid,  had 
the  right  to  prohibit  sales  by  druggists. 
It  may  be  admitted,  fur  all  thepurposes  of 
this  case,  that  the  corporate  authorities 
were  without  power  to  prohibit,  as  they 
were  dearly  without  power  to  require  a 
license  tax  from  druggists  in  respect  of 
sales  for  the  purposes  and  under  the  clr- 
cnmstances  designated,  and  that  the  ordi- 
nance was  Invalid  as  to  that  class  of  per- 
sons and  certain  salea  made  by  them. 
But  that  concession  cannot  affect  this 
case.  It  does  not  appear  that  the  peti- 
tioner Was  a  druggist,  and,  in  the  absence 
of  facts  bringing  him  within  that  excep- 
tion, it  is  to  be  assumed  that  he  was  not 
within  it.  And  the  law  is  well  settled, 
not  only  that  an  ordinance  may  be  good 
and  bad  In  parts  when  the  good  provJs- 
lons  are  separable  from  the  bud,  as  In  the 
case  of  statntetn,  (Lowndes  Oo.  v.  Hunter, 
49  Ala.  509;  Powell  v.  State.  69  Ala.  10; 
Ballentyne  t.  Wickersham,  75  Ala.  587; 
Htirr  &  B.  Mnn.  Ord.  §  189;  Wilcox  v.  Hem- 
mingB,58  Wis.  144. 15  N.  W.  Rep.  435:  Shel- 
ton  V.  Mayor  of  Mobile,  80  Ala.  540.)  but 
*'that  the  fact  that  an  ordinance  covers 
matters  wbtcb  the  city  faaa  no  power  to 
con  trol  is  no  reason  why  it  shoold  not  be  en- 
forced as  to  thofce  which  It  may  control." 
Thefect  that  this  ordlnanceemhraces  drug- 
gists, which  the  town  of  Union  Springs 
may  not  have  bad  power  to  prohibit,  does 
not  avoid  it  as  to  the  petitioner,  wnu  was 
within  the  power  delegated  to  the  town. 
Horr&B.  Mun.Ord.  State  v.  Welch. 
86  ('onn.  216;  Kettering  t.  Jacksonville,  SO 
III.  39 :  Ex  parte  Byrd.  84  Ala,  17,  4  South. 
Rep.  397. 

The  ordinance  is  further  attacked  on  the 
ground  that  the  statute  intended  to  au- 
thorize, and  relied  on  as  authorizing,  its 
adoption  Is  Itself  unconstitutional  end 
void  for  the  reasons— iPVraf,  that  It  was 
maeted  after  the  lapse  of  SOdays  to  which 
sessions  of  the  general  assembly  are  limit- 
ed; secont/.  that  It  contains  two  subject- 
matters,  of  which  only  the  one  Involved  in 
the  ordinance  is  expressed  In  Its  title; 
third,  that  the  subject-matter  Involved 
here— the  prohibition  of  the  liquor  traffic 
— is  not  expressed  in  the  title  of  the  act; 
and  fourth,  tha.t  the  act  undertakes  to  an- 
thoriie  a  municipal  corporation  to  pass 
a  law  inconsistent  with  the  general  laws 
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ot  thi  Btttte.  We  will  consider  these  posi- 
tions seriatim  in  the  order  stated. 

1.  It  baa  more  tbnn  once  been  deter- 
mined hy  this  ronrt,  and  we  have  no  dls- 
poBltlon  to  depart  from  oar  rulings  on 
that  subject,  that  "days,"  within  the  lim- 
itation upon  the  eesslone  ot  the  general 
asHeinbly  Impoaed  by  section  6,  art.  4,  of 
the  constttutiun.mean  working  days,  and 
ol  consequence  that  Sundays  are  to  be  ex- 
cluded from  the  compatatlon  by  which 
the  end  of  the  Besslon  la  to  be  determined. 
Under  tills  rule  the  act  in  qnestlon  was 
passed  within  the  constitutional  limits  of 
the  aesston  ol  1S90-01.  Moog  v.  Randolph, 
77  Ala.  597;  Sayre  v.  Pollard.  Id,  008. 

2.  It  may  also  beconsidered  staredeeiaia 
In  tills  court  that  an  act  embracing  two 
subject-matters,  only  one  nt  which  is  ex* 
pressed  in  the  title,  Is  good  as  to  that  sab- 
Jeet,  and  Invalid  only  as  to  the  subject 
not  eo  exprefKd.  Ex  parte  Moore,  63 
Ala.  471;  Moatftomery  ▼.Sbate.SS  Ala.141, 
7  Sonth.  Rep  51. 

3.  The  position  of  petitioner  last  consid- 
ered, however,  Is  supported  by  the  record. 
Htfl  real  contention  In  this  connection  Is 
that  prohibition  ot  the  sale  of  llqnora  to 
not  expressed  In  the  title  of  the  act  nnder 
consideration.  That  title  Is:  "To  amend 
section  one  ot  an  act  approved  January 
16th,  1879.  and  entitled  *An  act  to  amend 
section  twelve  ot  an  act  to  establish  a 
new  charter  for  the  to  wn  of  Union  Springs,* 
approved  February  1st,  1870."  Now,  sec- 
tion 18  of  the  act  o(  lR7tt,  as  amended  by 
the  act  of  1879,  provides  solely  for  the  as> 
seiasment,  levy,  and  collectiun  ot  taxes  for 
the  support  of  the  municipality.  Its  dele- 
gation of  power  to  the  town  is  In  this  lan- 
guage: "Sec.  12.  Be  It  further  enacted 
thataald  townconncll  shall  have  the  pow- 
er and  authority, annually,  toasseso.levy, 
and  collect  within  its  limits  all  revenues 
necessary  for  Its  gfjvemment*  as  follows: 
On  all  real  estate  [the  section  proceeds] 
or  personal  property  they  shall  have  the 
right  to  levy  a  tax  not  to  exceed  one-halt 
of  one  per  cent,  on  the  value  of  such  prop- 
erty,as  asaestied  tor  state  taxation  during 
the  preceding  year;  on  every  cart,  dray, 
wagon, or  other  vehicle  used  for  the  trans- 
portation of  gooiltt,  sand,  lumber,  brick, 
or  other  commodltlen  or  persons  within 
the  boundaries  of  said  town,  not  exceed- 
ing twenty-Bve  dollars  per  annum;  on 
every  retailer  ot  spirituous  ot  vinous  iiq- 
uoraln  less  quantities  than  one  quart,  a 
license  not  more  than  two  hundred  nor 
less  than  one  hundred  dollars:  on  every 
vendor  In  spirituous  or  vinous  liquors  In 
quantities  of  a  quart  or  upwards,  a  li- 
cense not  more  than  two  hundred  and  not 
less  than  fifty  dollars :  provided,  the  per- 
son or  persons  applying  for  a  license  to 
retailor  sell  spirituous  or  vinous  liquors 
In  any  quantity  shall  present  au  applica- 
tion recommended  by  three  respectable 
freeholders  of  said  corporation :  and  pro- 
vided, further,  that  a  license  shall  not  be 
required  of  druggl8^s  and  apothecaries 
who  sell  spirituous  or  vinous  liquors 
solely  and  entirely  for  medicinal  purposes, 
and  upon  a  cert1t1ca*^e  ot  a  practicing  phy- 
sician ;  and  on  every  baker-shop  a  license 
ot  not  less  than  five  and  no  more  than  ten 
dollars; "  and  so  on,  enaiueratlDg  all  sub- 


jects of  taxation  upon  which  assessments 
may  be  made  by  the  town,  and  the 
amount  of  license  fees  or  tax  In  each  In- 
stance; but  the  section  eon tatns  no  pro- 
vision for  regulating,  reatralnlng,  or  pro- 
hibiting any  bnaiuesaoravocatlon  referred 
to,  nor  for  enforcing  the  taxes  thus  laid, 
nor  looking  to  the  Imposition  of  penal  ties 
for  carrying  on  any  ot  the  enumerated 
businesHes  without  pa,ving  the  tax ;  noth- 
ing, in  short,  but  the  bare  power  of  taxa- 
tion and  the  limits  within  which  It  may 
be  exercised.  It  Is  this  section  which  the 
act  of  1891  undertakes  to  amend  by  refer- 
ence only,  so  far  as  the  title  of  the  amend- 
atory act  Is  concerned,  to  Its  number  and 
to  the  titles  of  the  act  of  which  it  is  a 
part.  It  is  not  to  be  doubted  that,  with 
]-espect  to  the  organic  requirement  that 
the  snbject  ot  an  enactment  mnst  be  clear- 
ly expressed  in  Its  title,  amendment  of  a 
section  of  au  existing  statute  maybemade 
in  this  way.  The  theory  upon  which  this 
scant  expression  ot  the  subject  of  the 
amendment  is  held  to  meet  the  constito- 
tloaal  requirements  Is  that  members  of 
the  general  assembly  are  supposed  to 
know  the  provisions  of  the  section  to  be 
amended,  and  that  the  subject  to  which 
those  provisions  relate  is  the  snbject  also 
of  the  amendatory  act.  Applying  this 
principle  to  tbe  case  In  hand,  we  have  as 
the  expressed  subject  of  tbe  act  uf  1891  the 
subject  treated  ut  in  section  1  of  the  act  of 
1879,  which  was  section  1  of  the  act  of 
1876  and  section  12  of  the  charter  ol  tbe 
town  of  Union  Springs.  We  have  seen 
that  the  section  proposed  to  be  amended 
related  exclusively  to  the  power  to  tax 
and  the  subjects  ot  taxation  It  conferred 
no  police  power  whatever,  no  power  to 
restrain,  to  regulate,  or  to  supervise.  This 
Is  true  ot  the  section  throughout  Its  his- 
tory up  to  this  last  statute.  Tbe  snbject 
Imported  by  the  act  of  1891,  therefore,  was 
purely  that  of  taxatlo^i  for  revenne  only. 
It  Is  essentially  as  If  the  title  ot  the  act 
we  are  considering  had  been  in  so  many 
words:  "To  amend  an  act  entitled  '  An 
act  to  authorise  tbe  town  council  of  Union 
Springs  to  assess,  levy,  and  collect  taxra  ;* " 
or,  to  put  the  matter  In  the  clearest  light, 
and  that  most  favorable  to  the  validity 
of  tbe  statute,  the  question  uuder  discus- 
sion Is  tbe  same  In  l^al  con  tent  pi  a  tio  a  as 
if  the  title  of  tbe  present  act  bad  been: 
"To  amend  an  act  entitled  'An  act  to 
authorize  the  town  council  of  CTuion 
Springs  to  assess,  levy,  and  collect  a  license 
tax  on  retail  and  wholesale  dealers  in 
spirituous  or  viaons  liquors.***  Would 
such  a  title  s^ve  any  intimation  to  tbe 
general  assembly  of  a  purpose  to  prohib- 
it the  sale  of  whisky,  or  to  tbe  public, 
after  the  passage  of  the  act,  that  it  con- 
tained such  a  provision?  Would  not  the 
legislator  before  and  the  citizen  after  pas- 
sage inter  from  such  title  that  the  porpoae 
and  effect  of  the  act  was  to  make  some 
additional  provlslou  with  respect  to  taxa- 
tlon,  and  not  to  defeat  the  power  to  tax 
by  destroying  the  business  to  be  taxed? 
Would  not  such  title  suggest  only  that  a 
higher  rateot  taxation  was  to  be  allowed, 
as  was  done  by theamendatoryactori876, 
or  a  lower  rate  was  to  be  prescribed,  as 
was  done  by  the  amendatory  act  ot  187^ 
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or  tbat  malt  liqnore  were  to  be  snbjectecl 
totbe  operatiun  of  tbe  law,  or  thattbe 
exemption  In  favor  of  druji^ists  was  to  be 
taken  away  or  extended  to  pbyaiclanB,  or 
to  tbe  sale  of  wines  for  sacramental  par- 
posea?  An}-  one  or  all  of  these  tbln|(B 
would  or  mi^bt  present  themselves  to 
minds  relylnK,  as  they  had  a  right  to  do, 
upon  the  title  for  InformatlOQ  aa  totbe 
contents  of  the  act  Itself;  bat  to  no  mind, 
we  apprehend,  seeking:  to  he  advised 
throuKh  this  cbannel,  would  It  ever  occur 
tbat  under  tbe  fniise  of  adding  to,  or  tak- 
ing from,  qnalUying  or  expanding,  the 
power  to  tax,  any  purpose  was  intended 
to  be  effectnated  to  the  utter  destraction 
of  the  power.  No  man  to  whom  Is  pre- 
Hented  a  proposition  to  amend  a  statute 
relating  tu  a  particular  subject,— tbe  tax- 
ing power  exclusively,— coutainlug  no  deU 
^atfon  of  police  power,  of  power  to  reg- 
ulate or  restrain,  no  pains  or  penaltleB, 
would  for  a  moment  concave  the  propo- 
■iUon  to  iuTolve  tbe  ddegation  of  large 
police  powers,  powera  to  regnlate,  to  re- 
atratn,  to  prohibit,  and  to  Impose  pains 
and  penalties,  powers  which  so  lar  from 
conserving  the  raising  o!  revenue,  would 
prevent  it  altogether  in  the  particular  in- 
stance; and  especially  would  such  a  prop- 
osition, Involvlngsucb  bidden  consequen- 
ces, be  misleading  and  pernicious,  when,  as 
here,  another  section  of  tbe  law  proposed 
to  be  amended  related  solely  to  the  pullce 
powers  of  the  town,  and  both  the  general 
assembly  and  the  people  had  a  right  to 
assume  that  any  addition  to  that  power 
would  be  appropriately  delegated  through 
an  amendment  to  that  section.  We  re- 
afflnn  Uie  doctrine  heretofinre  deela  ml  by 
this  coort,  that  an  amendment  by  refer- 
racetotfae  number  of  a  section  In  an  act 
moat  be  confined  to  matters  which  are 
germane  to,  suggested  by,  and  supple- 
mental to  the  Bublect  of  tbat  section  ;  oth- 
erwise it  cannot  be  said  tbat  the  subject 
of  tbe  amendatory  act  is  expressed  in  Its 
title,  as  required  by  section  2,  art.  4,  of 
the  constitution.  Ex  parte  Beynolds,  87 
Ala.  188,  6  South.  Rep.  885.  Tbat  tbe  pow- 
er to  prohibit  under  heavy  penalties  is  not 
covered  or  expressed  In,  or  suggested  by, 
or  cognate  or  connected  with,  a  title  au- 
thorizing taxation,  we  are  entirely  clear. 
The  case  Is  Indeed  stranger  than  had  the 
original  section  anthorised  regnlatlon, 
which  It  did  not,  of  tbe  liquor  traffic ;  and 
even  under  such  title  the  power  to  pro- 
hibit cannot  be  embodied  In  the  enact* 
ment.  Miller  v.  Jones,  80  Ala.  89;  Mor- 
gan v.  State,  81  Ala.  72. 1  South.  Kep.  472. 
Our  opinion,  therefore,  is  that  the  act  of 
February,  1H91,  so  far  at  least  as  it  under- 
took toaathorlsethe  prohibition  attempt- 
ed to  be  effectuated  by  tbe  ordinance  un- 
der which  petitioner  Is  restrained  of  his 
liberty.  Is  violative  of  article  4,  S  2,  of  the 
constitution,  and  void. 

4.  This  conclusion  renders  it  unnecessa- 
ry to  decide  whether  tbe  general  assembly 
may  authorise  a  municipal  corporation, 
in  wblch  tbe  general  law  of  the  state  us 
to  licensing  the  sale  of  tlquors  is  in  force, 
to  prublblt  that  traffic,  the  general  state 
law  to  the  contrary  notwithstanding. 
We  are,  however,  of  the  opinion,  based  on 
cxhaofltlva  lorestlKatloB  and  eonaidera- 


tfon,  that  snch  authorization  would  not 
be  violative  of  article  4,  §  50,  of  the  consti- 
tution. We  do  not  think  tbe  purpose  or 
effect  of  that  provision  is  In  any  manner 
to  limit  tbe  legislature  In  conferring  po- 
lice powers  on  municipal  corporatlouB. 
Tbe  writ  of  bubeHscoipaa  will  be  grant- 
ed, unless  the  petitioner,  on  being  certified 
of  this  opinion.  Is  content  to  renew  his 
application  before  a  conrt  of  or^nal  Ju- 
risdiction. 


Waitb  et  al.  t.  Wabd. 
(9upnm*  Oowt  (ft  AkOKona.  April  Sr.lSOL) 

VAOATUTO  JtTDOlCBIIT  —  IdJiBIUnBS  OH  AnsiXc 

BOSD. 

1.  On  motion  by  the  Boreties  on  an  appeal- 
bond  to  vacate  a  JudKmeut  tbereon,  they  las- 
tifled  that  appellant  aBked  them  tosLgii  the  bond, 
which  he  did  not  have  with  htm,  and  they  agreed 
to  do  80,  bat  that  th^  never  saw  qot  siened  it. 
Their  nncontroverted  testtmooywaB  that  theydid 
□ot  know  tbat  their  names  were  on  the  bond  uncil 
after  the  Judgment.  One  of  them  admitted  that 
he  told  the  appellee  that  he  should  not  think  hard 
of  him  for  going  on  tiie  bond.  Held,  tbat  tbe 
motion  to  vaoate  the  Judgment  was  properly 
fused. 

S.  Where  Judgment  Is  rendered  for  appellee 
on  appeal  from  a  Judgment  for  plaintiff  in  unlaw- 
ful detainer,  It  Is  not  reversible  error  to  enter 
Jndgmmt  fw  coats  agonal  llie  snrettes  on  the  ap- 
p«a-bond  without  llmiUng  Qielr  llabUIty  to  the 
amount  of  their  bond,  but  the  appellate  court  will 
correct  the  Judgment  by  adding  such  limitation. 

8.  Such  correction  does  not  entitle  appeilants 
to  costs  In  the  appellate  court. 

Appeal  from  circuit  conrt,  Jefferson 
county;  Jaues  B.  Hbad,  Judge. 

The  appeal  in  this  case  was  prosecnteU 
from  an  order  and  Judgment  of  the  nircnlt 
conrt  ol  Jefferson  county,  denying  and 
overruling  a  motion  made  therein  to  va- 
cate, annul,  and  set  aside  the  judgment 
rendered  In  said  court  against  R.  U. 
Walte,  and  S.  P.  Clements,  T.  A.  Lee,  and 
others,  as  sureties  on  the  appeal-bond  ot 
said  Waite,  from  the  Judgment  rendererl 
In  a  Justice's  court  against  said  Waite  at 
tbe  suit  of  one  Otbo  Ward.  On  the  hear^ 
Ing  of  said  motion  It  was  proved  that  a 
Judgment  had  been  rendered  against  said 
Walte  at  the  suit  of  Ward,  In  tlie  Justice 
of  the  peace  court.  In  an  action  ot  unlaw- 
ful detainer,  for  tbe  premises  sned  tor,  and 
for  tbe  sum  of  f  10,  damages  for  detention, 
and  f 7.50,  costs  uf  salt.  From  this  judg- 
ment Waite  appealed  to  the  circuit  court, 
and  gave  bond  with  one  James  and  one 
McCreary  as  sureties.  Thereafter,  on  mo- 
tion made  by  plaintiff  In  tbecircnlt  court 
to  dismiss  tbe  appeal  on  the  ground  of 
the  insufficiency  of  the  appeal-bond,  the 
judge  of  tbe  circuit  court  made  an  order 
requiring  additional  bonds.  In  compli- 
ance with  tblsorder, said  Waite  filed  In  the 
clrentt  coort  two  bonds,  one  In  tbe  sum  of 
$60,  and  the  other  In  the  sum  of  fSO,  each 
bond  purporting  to  be  signed  by  said 
Waite.  David  Garrett,  S.  P.  Clements,  and 
T.  A.  Lee.  The  testimony  of  said  Clem- 
ents and  Lee  shows  that  Waite  ap- 
proached each  of  them  separately  on  Sun- 
day, and  asked  each  of  them  to  sign  his 
appeal-bond  for  -f80,  $40  recoverable," 
In  order  that  be  might  take  an  appeal 
from  the  Judgment  recovered  by  Ward 
agalmt  him  In  tbe  action  ol  nnlawfnl  de< 
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tainer  broDgbt  before  the  jQstlce  of  the 
peace,  naminK  blm.  They  further  testified 
that  Waite  did  not  hare  the  bund  with 
taim.  and  did  uot  aek  them  to  a\gn  it  at 
that  Ume,  bat  merely  to  agree  to  sign  it; 
that  each  of  them  agreed  to  sign  it.  it  the 
other  would  do  so;  and  that  hi  fact  they 
never  saw  the  bond,  never  signed  it,  and 
did  nut  authorize  any  one  else  to  slga  It 
for  them;  that  they  did  not  know  their 
names  were  signed  to  the  said  bond  until 
after  the  Judgment  they  seek  to  annul  and 
vacate  had  been  rendered  against  them. 
This  testimony  was  uncuntroverted. 
Clements  and  Lee,  however,  admit  that 
they  heard  it  rumored  in  the  neighhor- 
hood  that  the  Judgment  was  rendered 
against  them,  and  that  eacb,  respectively, 
was  on  the  bund.  And  Lee  admits  that, 
in  conversation  with  the  said  Ward,  he 
remarked  to  Ward:  "You  must  not  think 
bard  of  me  for  going  on  Walte's  bond." 
And  this  remark  was  made  after  be  agreed 
to  go  on  said  bond.  Upon  the  hearing  of 
the  testimony  offered  in  support  of  the 
motions  to  ra^ate  and  annul  the  Judg- 
ment, the  court  overruled  the  motion  and 
the  movants  appeal. 
Smith  A  LowOt  fur  appellants. 

Stonb,  C.  J.  In  iniman  t.  Herzben?. 
(Ala.)  8  South.  Kep.  40S,  and  In  tiykes  v. 
Sch wars,  (Ala.)  8  South.  Rep.  71,  we  had 
occaslun  to  consider  and  Interpret  the 
statutes  which  prescribe  the  bonds  to  be 
given  on  appeals  from  Justice's  Judgments 
in  forcible  and  unlawful  detainer.  Code 
1876,  §S  8710.  S711;  Code  1886.  fiS  81^.  B401. 
It  will  be  discovered  that  the  section  first 
named  in  each  Code  prescribes  the  condi- 
tion of  the  appeal-bond  proper, — ^tbe  bond 
which  carries  ttaecaue  to  a  higher  court,  for 
another  trial  on  the  merits.  The  liability 
incurred  by  the  execution  of  bonds  of  this 
class  corresponds  to  the  general  liability 
assumed  In  appeals  from  Judgments  ren- 
dered In  Justices*  conrts  to  pruaeentetlie 
appeal  to  effect,  and.  falling,  to  pay  such 
lodgment  as  may  be  rendered  by  the 
court  appealed  to,  not  In  excess  of  the 
penalty  of  the  appeal-bond.  Walker  v. 
Hunter,  84  Ala.  2U4.  When  the  plain  tiff, 
in  an  action  of  forcible  or  unlawful  de- 
tainer, recovera  In  the  Justice's  court,  and 
the  defendant  appeals,  and  desires  to  su- 
persede the  execution  of  the  Justice's 
Jndgmeot,  the  statute  requires  that  he 
shall  execute  a  second  bond,  the  purpose 
and  condition  being  to  secure  any  future 
accruing  rent.  Code  1876.  §  3711;  Code 
188(1,  §  8401.  In  the  case  in  hand  the  pre- 
aiding  Judge  ruled  the  appeal-bond  iosuffl- 
GiHit.  and  required  Waite,  the  appellant, 
to  f^ve  additional  bonds.  This  be  pro- 
ceeded to  do.  The  names  of  Clements  and 
Lee  appear  as  sureties  on  eacb  of  the 
bonds.  The  general  appeal-bond— the  one 
given  under  section  8710,  ('ode  1876—18  In 
the  penalty  of  f60.  The  special  bond  Co 
seizure  future  rents— section  3711— Is  In  the 
penalty  of  980.  We  discover  on  the  face  of 
these  bonds  nothing  we  need  comment  on. 

lu  the  circuit  court  the  plaintiff.  Ward, 
again  recovered  the  lands  sued  for.  No 
question  appears  to  have  been  reserved 
on  this  trial,  and  none  is  presented  tor  our 
consideration.    The  damages  were  as- 


sessed by  the  Jury  at  f  100.  Th«>se  were  for 
the  rents  accruing  pending  the  appeal. 
Tbe  court  thereupon  rendered  Judgment 
against  Waitefor  the  recovery olthelands. 
and  linr  the  damages  and  costs;  also 
against  tbe  sureties  on  tbe  anpersedeas 
bond  for  dghty  of  the  one  hundred  dol- 
lars assessed  as  damages  for  rent;  and 
against  WaitA  and  all  his  sureties  on  the 
general  appeal-bond  for  **  all  the  costs,  both 
in  this  court  and  the  court  below.**  The 
transcript  states  the  amount  of  the  costs 
Id  the  Justice's  court,  but  does  not  Inform 
us  what  costs  were  incurred  In  the  circuit 
conrt.  The  penalty  of  the  general  appeal- 
bund  being  f6U,  the  sureties  cuuld  not 
rightfully  be  charged  under  tbe  bond  fur 
a  greater  sum. 

After  the  Judgment  was  rendered,  Clem- 
ents and  Lee  moved  the  court  to  set  aside 
and  vacate  the  Judgment,  so  far  as  thuy 
were  concerned,  and  to  dlsctaargv  tbem 
therefrom.  The  alleged  grnnnd  on  wbirh 
they  claimed  their  discharge  was  that 
they  neither  signed  the  bonds,  nor  author- 
ized any  one  else  to  sign  them  for  them. 
On  this  issue  testimony  was  given  pro  and 
coo,  and  the  court  overruled  the  motion, 
and  permitted  tbe  Judgment  to  stand. 
This  ruling  of  the  clrcultcourt  Is  made  the 
chief  assignment  of  error.  Taking  the  en- 
tire testimony  into  tbe  account.  It  leads 
us  to  the  same  conclnslon  as  that  reached 
by  the  circuit  court,  and  we  tberelure  con- 
cur In  tbe  order  and  Judgment  that  the 
sureties,  Clements  and  Lee,  are  not  enti- 
tled tobedlscharged.  We  said  above  that 
tbe  appeal-bond  proper  was  in  the  penal- 
ty of  ftiO.  All  the  costs  in  both  courts 
were  adjudged  against  the  sureties.  If 
the  costs  exceed  f60,  this  was  an  error. 
Bat,  inasmuch  as  we  do  not  know  tbe 
amonnt  of  costs,  we  cannot  presume  an 
excess,  and  make  it  a  basis  of  reversal. 
Lest,  however,  an  injury  may  lie  done 
these  sureties,  we  will  correct  the  Judg- 
ment in  this  regard,  and  make  it  read,  all 
the  costs  in  the  cirealt  court  and  In  the 
Justice's  court  not  to  exceed  $H(i.  This 
correction  does  not  entitle  appellants  to 
costs  in  tlila  court.  Coirected  and  af- 
firmed. 


Sides  et  ux.  t.  Schaiff  et  al. 

(Supreme  Court  of  Alabamet.  April  S0, 18OT.) 
FaAUonLKST  CoBvaTANCis— Hdsband  and  Wim 

— PLBAniKO — ^EVIDBNOB— FaBTIBS. 

L  A  bill  to  set  aside  a  oonveyaoce,  alleginK 
that  defendant,  soon  after  iDourriii(r  a  debt  to 
complainaQt,  conveyed  nearly  all  his  land  for  a 
Domlnal  cooslderatfoD  of  "CSO  and  other  tbio^  of 
value"  to  a  atnuiger,  who  immediately  oonveyod 
it  to  grantor's  wife  for  the  same  oonsideration,  is 
sufficieot,  though  there  is  no  aUetratioo  of  fraud- 
ulent intent. 

3.  Where  the  Btranger  has  no  interest  be  is 
not  a  necessary  party  defendant. 

8.  Defendant  testified  chat  tbe  consideration 
was  money  paid  at  the  time  of  the  transaction, 
and  also  that  It  was  an  old  debt  due  from  himself 
to  his  wile.  The  notary  public  who  took  tbe  ac- 
knowledgment of  the  deeds  testifled  that  the  con- 
sideration was  paid  hy  tbe  party  to  defeodsuts 
and  directly  re^d  to  him  on  conveyance  to  his 
wife.  Heldt  that  lack  of  consideration  was  suf&- 
destly  established. 

4.  Code  Ala.  {  2589,  {nrovides  thstwhen  a  deo- 
larsttoa  of  claim  to  a  homestead  exempticai  has 
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been  filed  Id  tlie  offlce  ot  the  judge  of  probate, 
leaving  the  homestead  temporarily  shall  not  cdd- 
sUtnte  an  abandonment  thereof.  Held,  that  snch 
chum  will  not  be  allowed  when  no  declaration 
ttameof  lias  been  filed,  and  the  land  has  been 
abaudoned  for  lereral  years,  and  another  place 
oocnpied  as  the  home. 

'  Appeal  from  chancery  cnnrt.  Walker 
county;  Thouab  Cobbs,  Chancellor. 

Bill  by  Schalff  Bros,  against  F.  W.  Sldea 
and  wife,  to  Bub]ect  lands  standing  In  the 
wife's  name.  Defendants  demurred  to  the 
bill,  and  assigned  as  grounds  therefor,  in 
addition  to  those  set  lortb  In  the  opinion, 
the  following  grounds:  That  said  bill 
shows  that  after  the  execution  of  the 
deed  epiiglit  to  be  annulled,  the  claim  of 
the  complainants  was  settled  by  the  gtr- 
Ing  of  the  notes  mentioned  in  the  nplnion, 
and  that  the  bill  shows  that  the  first 
grantee  was  a  necessary  party  to  the  bill. 
On  the  submiBstoQ  of  the  case  upon  the 
deninrrer,  the  chancellor  overruled  the 
name.  On  final  suhnilsslon  upon  the 
pleadings  and  proof  the  chancellor  decreed 
that  the  deed  was  fraudulent  as  to  the  ex- 
isting creditors,  and  ordered  that  the 
same  be  cunceled  and  aonalled,  and  or- 
dered a  reference  to  the  register.  Code 
Ala.  S  2539,  provides  that  when  a  declara- 
tion of  claliu  to  a  homestead  exemption 
has  been  filed  In  the  office  of  the  Judge  ot 
probate,  leaving  the  homestead  tempo- 
rarily shall  not  constitute  an  abandon- 
ment thereof.   Defendants  appeal. 

Ganter  A  Snwell  and  ColeumD  &  Mcln- 
tyre,  lor  appellants.  W.  B.  AppUng,  for 
appellees. 

McClkllan,  J.  The  bill  seeks  to  sub- 
ject certain  lands  conveyed  by  W.  F:  Sides 
to  his  wife  and  children  to  the  satlsFactlon 
of  a  debt  due  from  him  to  the  complain- 
ants, iSchHiff  Bros.  It  is  alleged  that  one 
H.  Click  and  said  Sides  from  March  21  to 
May  7, 1SS7.  and  before  and  after,  constl- 
toted  a  mercantile  firm  under  the  name  of 
8.  Ollclc  &  Co.,  and  between  the  dates 
stated  became  Indebted  as  partners  to  the 
cfnnplalnants  In  sums  aggregating  9!)78.30 
by  account;  that  on  July  27,  1887,  the  ac- 
count wns  closed  by  three  promissory 
notes,  signed  by  the  firm  and  by  each 
member  Individually,  due,  respectively, 
49.78,  and  180  days  from  date.aod  that  no 
part  of  said  debt  or  debts  has  ever  been 
paid.  It 'Is  farther  made  to  appear  that 
said  firm  was  insolvent,  and  failed,  dis- 
solved, and  went  out  of  business  soon 
after  the  execution  of  theno  notes.  The 
bill  alleges  that  said  GItck  has  left  the 
state,  and  has  no  property  here  out  of 
which  complainants'  debt  could  be  made, 
nor  aretbere  any  assets  of  said  firm  which 
coald  be  subjected  to  its  payment;  that 
on  Jaty  9, 1887,  subsequent  to  the  creation 
of  the  debt  and  prior  to  the  execution  of 
the  notes,  said  Sides  conveyed  to  a  third 
person,  on  a  recited  consideration  ot  "fltty 
dollars  and  other  thlnns  of  value."  the 
lands  now  sought  to  be  subjected;  thut 
these  lands  were  substantially  all  the 
property  owned  bySiden,  and  were  worth 
•LSbO:  end  that  at  the  same  time,  and  as 
a  part  ot  the  same  transaction,  said  gran- 
tee of  Sides,  OD  precisely  the  vnme  recital 
as  to  consideration,  conveyed  all  ol  said 


lands  to  the  wife  ot  said  Sides  for  lite,  with 
remainder  over  to  certain  of  their  children. 
And  the  bill  further  alleges  that  said  con- 
veyance were  "  without  any  valuable 
consideration  whatever,  but  wholly  vol- 
untary and  grataitotu,  which  In  law  was 
a  fraud  on  orators*  rights,  and  tended  to 
hinder  and  delay  them  In  making  their 
money  on  said  notes;"  and  it  la  further 
averred  that  orators  "are  informed  and 
believe  and  allege  the  fact  to  be  that  the 
fifty  dollars  and  other  things  of  value 
named  as  the  consideration  in  said  deeds 
are  fictitious,  or  were  never  paid"  by 
Sides*  grantee  to  him,  or  by  said  Martha 
Sides  (the  wife)  or  her  said  children,  or 
any  one  of  them,  to  said  grantee.  Then 
follow  alternative  averments  setting  forth 
gross  Inadequacy  ol  consideration,  etc., 
all  of  which  maybe  dismissed  from  further 
consideration,  since.  In  our  opinion,  the 
relief  granted  may  be— Indeed,  can  only  be 
— safely  rested  upon  the  original  allega- 
tions as  to  the  volnntai7  and  grataitoDS 
character  of  the  conveyances. 

1.  It  requires  no  argument  to  demon- 
strate that  the  averments  of  the  bill  which 
we  have  quoted  art)  amply  specific  and 
sufficient  as  a  charge  of  fraud  on  the  strict- 
est roles  of  equity  pleading.  A  voluntary 
conveyance  is  a  fraadnpon  existing  cred- 
itors, and  void  perse  as  to  them,  without 
any  regard  to  the  intention  ot  the  parties, 
and  without  regard  to  the  circumstances 
ot  the  grantor,  or  the  extent  ot  bis  Indebt- 
edness, or  of  the  kind  or  value  of  the  prop- 
erty conveyed.  So  that  even  much  less 
than  is  averred  here  wonld  have  sufficed 
to  present  a  pr/juaAic/e  predicate  for  the 
relief  prayed;  and  the  demurrers  on  the 
ground  that  the  averments  of  the  fraud 
are  too  general,  and  because  ot  a  failure 
to  allege  that  the  conveyances  were  made 
with  intent  to  hinder,  delay,  and  defraud 
creditors  are  entirely  without  merit.  S 
Brick.  Dig.  pp.  515,  516.  §  119:  Seals  v. 
Robinson.  75  Ala.  863:  Caldwell  v.  King, 
76  Ala.  149;  Seals  v.  Fhelffer,  77  Ala.  278; 
Bui-ford  V.  Steele,  80  Ala.  147:  Rose  t. 
Bromberg,  88  Ala.  620,  7  South.  Rep.  ft84. 

2.  The  conveyance  by  Sides  to  a  stran- 
ger without  Interest,  and  by  that  stran- 
ger, at  the  same  time  and  place,  aud  upon 
Identical  recitals  as  to  consideration,  con- 
stituted but  one  transaction  involving  a 
transfer  of  the  title  from  Sides  to  his  wife 
and  children,  the  third  person  being  a 
mere  naked  conduit  of  title  having  no  in* 
tereat  to  be  asserted  or  affected  by  any  de- 
cree which  could  have  been  rendered  In 
this  cause.  He  was  not  a  necessary  de- 
fendant to  the  bill.  The  other  grouuds  ot 
demurrer  are  so  patently  without  merit 
that  B  discussion  of  them  is  not  required. 
There  was  nu  error  In  the  decree  overral- 
Ing  demurrers. 

3.  Tlic  bill,  as  we  bare  seen,  alleges  that 
complainants*  debt  against  Sides  ante- 
dated the  conveyances  assailed  here  as 
traduluent,  and  that  the  land  attempted 
to  be  conveyed  was  substantially  all  the 
property  owned  by  said  Sides ;  and  these 
averments  are  in  effect  admitted  by  the 
answers.  t)n  the  case  thus  presented  the 
harden  was  on  the  grantees  to  show  by 
clear  and  satisfactory  proof— the  clearer 
and  more  satisfactory  because  of  the  ^ose 
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relations  existing  between  tbe  grantor 
and  Krantees — that  the  transfer  was  based 
Dpon  an  adequate  and  valuable  constderfb- 
tion.  S  Brick.  DIff.  p.  620.  (  178  et  aeq.; 
Mooff  T.  Parley.  70  Ala.  346;  Wedffworth 
v.  WedKworth,  84  Ala.  274,  4  South.  Rep. 
349;  Roswald  v.  Hobble, 86  Ala.  73,4  South. 
Bep.  177:  Bank  r.  McDonnell,  U9  Ala.  4ft4, 
8  South.  Rep.  137.  It  will  serve  no  good 
purpose  to  enter  upon  a  discussion  of  the 
evidence  offered  by  the  grantees  In  tbe 
effort  to  discharge  tbe  onus  thus  resting 
apun  them.  It  wlU  infflce  to  aay  ttaat  the 
testimony  adduced  to  that  end  is  vagae, 
unaatiafactory,  and  self -contradictory,  and 
leaves  the  mind  oppressed  with  the  feeling 
that  the  attempt  to  show  consideration, 
other  than  tlie  930  recited  la  tbe  deeds, 
was  entirely  an  afterthought,  performing 
no  office  in  the  way  of  original  induce- 
ment to  their  execution;  and  the  attempt, 
dlRconnected  with  this  Inflrmtty,  fails  ut- 
terly to  satisfy  as  of  the  bona  Sde  exiut- 
ence  of  the  debts  trnm  Sides  to  his  wife, 
sought  to  be  proved  as  the  "other  things 
ofvalne"  recited  as  a  part  of  the  consid- 
eration. As  to  the  fSU  itself,  there  Is  pal- 
pable conflict  In  respondents*  testimony, 
on  one  aspect  of  which  it  was  money  paid 
at  the  time  of  the  transaction,  and  on  tbe 
other  It  was  a  debt  of  long  standing  due 
from  Sides  to  bis  wife.  And  when  the  tes> 
tlmony  of  the  notary  public,  who  was 
present  and  took  the  acknowledgment 
of  the  deeds,  to  the  effect  that  the  third 
person  paid  Sides  950  at  that  time  as  the 
consideration  of  the  first  deed,  and  that 
Sldts,  as  tbe  consideration  of  the  second 
deed  from  bis  grantee  to  Mrs.  Sides  and 
the  children,  immediately  paid  the  same 
money  back  to  said  grantee,  Is  consld* 
ered,  we  have  no  difficulty  whatever  In 
reaching  the  conclusion  arrived  at  by  the 
chancellor,— that  the  conveyances  were 
without  any  consideration,  and  were 
fraudulent  and  void  as  against  the  com- 
plainants'antecedent  debt.  There  is  no 
merit  in  the  claim  of  homestead,  brought 
forward  in  this  case.  The  land  now 
aonght  to  be  Impressed  with  that  charac- 
ter had  been  abandoned  for  several  years, 
another  place  purchased  and  occupied  as 
the  home  of  the  family,  aud  no  declara* 
tlon  of  a  claim  of  homestead  appears  to 
have  ever  been  filed  In  tbe  oflBoe  of  tbe 
judge  of  probate.  Code,  5  2539:  Murphy 
T.  Uuut,  76  Ala.  438;  Beckert  v.  Whitlock, 
88  Ala.  128, 8  Soatb.  Bep.  646.  Affirmed. 


Gbobqia  Pad.  Rt.  Co.  v.  Lee. 
(Supreme  Covrt  of  Alabama.   April  28, 1861. ) 

Railroad  Companies— Accidbht  at  Cbossikgs^ 
Failubb  to  Look — Contributort  Nbqliqskcb 
—Speed  op  Trains. 
1.  In  an  action  for  damages  it  appeared  that 
]^aintlft  Had  dri7ea  alonfr  a  highway  running 
parallel  with  a  railway,  the  view  of  which  was 
obstmoted  by  a  long  line  of  cam  standing  on  a 
aide  track.  At  the  point  where  tbe  cars  ended 
the  highway  crossed  the  tracks  at  right  angles. 
Aiter  stopping  and  listening,  plaintiff  attempted 
to  drive  his  team  of  mules  across,  and  they  were 
killed  by  a  train  backing  ou  the  main  track  from 
Uie  direction  whence  he  oame.  Held,  that  his 
failure  to  get  out  of  the  wagon  and  look  was  not, 
In  law,  contrihntory  negligence,  but  this  was  a 
QoesthHi  forthejuiyt  nndei  all  the oiaaimatancflH. 


3.  Mere  inadvertence  or  inattention  on  the 
part  of  defendant  does  not  oonsUtate  sooh  willful 
intention  of  inflicting  the  injoiy  aa  will  enUtle 
plaintiff  to  damages,  tboioete  he  were  guilty  of 
oontribntoiy  negligence,  where  the  circumstances 
are  not  sacn  that  defendant  ought  to  know  that 
such  Inattention  will  almost  necessarily  gmAnM 
the  injury. 

8.  The  facts  that  defendant's  train  was  rau- 
nlng  at  from  16  to  30  miles  per  hour,  and  that 
no  signals  were  ^ven,  do  not  oonstitute  wiUfnl 
intent  to  inflict  injury,  at  a  crossing  which  la 
not  **a  crowded  thoroughfare, "  hut,  at  most^  only 
"a  considerably  traveled  public  rood. " 

Appeal  from  city  court  of  Blrmlugbam ; 

H.  A.  Sharps,  Judge. 

Action  by  R.  N.  Lee  against  tbe  Qeorgia 
Pacific  Bailway  Company  to  recover  dam- 
ages for  tbe  killing  of  two  mules  and  tbe 
destruction  of  a  wagon,  caused  by  collia- 
tun  with  a  train.  Upon  the  evidence  aa 
adduced,  the  court,  in  its  general  oral 
charge  to  tbe  lory,  among  other  thinga, 
charged  tbem  as  follows:  "If  It  appear* 
that  the  road  on  which  the  driver  was 
crossing  the  railroad  was  a  public  road, 
and  that  they  would  have  discovered  a 
person  In  peril  on  the  track,  by  the  use  of 
proper  diligence  keeping  a  lookout^  in 
time  to  bave  avoided  tbe  accident  by  the 
use  of  all  proper  means  to  stop  the  train, 
and  that  they  failed  to  keep  such  a  prop- 
er lookout.  In  that  event  they  would  be 
liable  for  Inluriee  proximately  resulting 
from  such  negligence,  it  tbe  Jury  should 
further  find  that  tbe  driver  used  due  diil- 
geuce  in  extricating  himself  nnd  wagon 
and  team  after  be  discovered  the  danger; 
because  the  duty  la  resting  upon  those  In 
charge  of  the  train  to  keep  a  lookout  In 
such  places,  and  It  Is  not  permitted  tbem 
to  shut  their  eyes,  and  then  say  the  person 
on  the  trark  ought  himself  to  keep  a  look- 
out for  the  train  before  going  upon  tbe 
track,  and  that  tbey  did  not  see  hiui,  and 
are  therefore  excusable. "  And  again:  "It 
it  appears  to  the  Jury  that  this  was  a 
public  road  crossing,  and  that  they  saw 
the  peril  of  the  person  upon  the  track,  or 
If  they  had  been  diligent  would  have  seen 
him  upon  the  track,  nnd  discovered  his 
peril.  In  time  to  avoid  the  accident,  then 
the  plaintiff  would  be  entitled  to  recover 
for  injuries  proximately  resultJug  from 
Rucb  nvllsence*  provided  he  used  proper 
diligence  to  escape  injury  after  being  ap- 
prised of  his  danger,"  And  again  as  tol- 
lows:  "A  person  going  upon  the  track  un- 
der such  circa  Distances,  and  at  such  cross- 
ing, is  not  chargeable  with  contributory 
negligence,  provided  he  tries  to  get  out 
of  the  way.  In  cases  where  It  appears 
that  the  employes  saw  blm  In  peril,  and 
(ailed*  on  th^r  part,  to  use  all  the  proper 
means  to  stop  tbe  train  and  avoid  the  ac- 
cident; or  when  It  appears  they  would 
bave  seen  the  person,  It  they  had  been  us- 
ing proper  caution  In  respect  to  keeping 
a  lookout.  In  time  to  have  avoided  the 
accident."  The  defendant  separately  ex- 
cepted to  each  of  these  parts  of  the  gener- 
al chance.  At  the  request  of  tbe  plaintiff 
In  writing  the  court  gave  tbe  following 
charges:  (1)  "If  the  Jury  believe  that  tbe 
inJuripH  occurred  at  a  public  road  cross- 
ing, and  thatsuch injuries  could  bave  been 
avoided  by  tbe  defendant's  servants  on 
said  train  keeping  a  diligent  lookout,  then 
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the  plaintiff  would  be  eotftled  to  recoTcr. 
it  the  driver  of  the  team  attempted  to  es- 
cape after  dlBcorering  bla  peril."  (2)  "If 
the  Jnry  bellere  from  tlie  evidenne  that  the 
iolDries  teatlfled  about  occnrred  at  a  pub- 
lic road  crosalnK,  oud  if  they  further  be- 
lieve that  the  bell  was  not  rung  or  wblatle 
blown  at  luterrals  while  the  train  was 
approaching:  the  croasiuKi  and  that  sucb 
railure  to  gire  such  signals  essentially 
conoibnted  to  bring  about  such  injuries, 
then  the  plaintiff  would  be  entitled  to  re- 
cover. nnlesB  the  Jury  further  believe  that 
the  driver  of  the  team  was  guilty  of  con- 
tributory negligence  in  going  on  tbe  track, 
and  the  plaintiff  would  be  entitled  to  re- 
cover nutwltbstanding  such  negliarence,  If 
the  iDjuricR  were  inflicted  reckleHsly.  wan- 
tonly, or  Intentionally."  (6)  "Even 
thongb  tbe  }ury  may  b^eve  that  the  de- 
fendanc'fl  servants  used  oil  means  wltblo 
tbelr  power  to  avert  tbe  Injury  after  the 
peril  of  tbe  plaintiff's  team  was  discovered 
by  them,  yet  If  they  further  believe  that 
the  defendant's  train  which  Inflicted  the 
Injury  (If  tbe  Injury  was  inflicted  by  such 
train)  was  being  run  and  conducted  by  the 
defendant's  servants  In  a  recblessly  neg- 
ligent manner,  and  that  Injury  to  plain- 
tiff's team  proximatdy resulted  tberefrom, 
then  the  fury  most  find  for  the  platntifr, 
even  tfaoagh  they  should  believe  that  the 
driver  of  the  team  was  guilty  of  neKll- 
gence  In  going  upon  said  railroad.  If  such 
driver  used  all  means  in  his  power  to  fcet 
the  team  out  of  the  roach  of  danger  after 
discovering  his  peril."  The  defendant  sev- 
erally and  separately  excepted  to  tbe  glv- 
log  of  each  of  theeechai^Bes;  and  alsoduly 
excepted  to  the  refusal  ol  the  cnart  to 
give  the  following  chargefi.  among  many 
othem,  which  were  asked  for  the  defend- 
ant :  (5)  **  It  the  Jury  believe  from  the  evi- 
dence that  the  manifestation  of  the  peril 
of  ttie  wagon  and  team  and  occupants  of 
the  wa{con,  and  the  collision  between 
them  and  the  train,  was  so  close.  In  point 
of  time,  that  the  train  eould  not  have 
been  stopped  in  time  to  have  avoided  the 
collision,  then  the  defendant's  agents  in 
charge  of  said  train  cannot  be  deemed 
guilty  of  wanton,  reckless,  or  intentional 
mlacondoct."  (31)  "Neither  the  placing 
of  the  cars  on  the  side  track  orslde  tracks, 
aa  abown  by  tbe  evidence,  nor  a  failure  to 
rlDK  the  bell  of  the  engine  or  blow  the 
whistle,  nor  the  speed  ul  the  train,  before 
the  peril  of  the  team  and  driver  became 
manifest,  or  ouicbt  to  have  been  manifest, 
under  the  evidence,  is  evidence  of  wanton, 
recklees,  or  Intentional  misconduct  on  tbe 
part  of  defendant's  servants. "  Judgment 
for  plaintiff.  Defendant  appeals. 

James  We^tbeii^,  for  appellant.  Ca/>a- 
sisH  dk  Weaklej  and  White  A  Lame,  lor  ap- 
pellee. 

McCi^KLLAN,  J.  This  is  an  action  for  in- 
jury to  a  wagon  and  team  by  collision 
therewith  of  a  train  of  tbe  defendant  (ap* 
pellaut)  railway  company  at  a  road  cross- 
Ins,  collision  occnred  at  tbe  Inter- 
section nf  Sixth  avenue  and  Twenty-Sev- 
enth street.  This  street,  for  at  least  a 
block  un  eltber  side  of  said  avenue.  Is  oc- 
cupied entirely  by  three  tracks  of  the  d»< 
fi»dant*s  railroad;  and  theavenue.  which 
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is  not  open  beyond  these  tracks,  If  indeed 
it  extends  any  further  than  tbe  line  of  the 
street  next  to  tbe  city,  constitutes,  at 
most,  a  public  road  cnissing,  which 
branches  off  to  the  right  ami  left  as  soon 
as  the  tracks  are  cleared.  The  middle  is 
the  main  track,  and  the  side  track  un 
either  hand  is  only  a  few  feet  from  it; 
just  far  enough,  it  seems,  for  passing  cars 
to  safely  clear  each  other.  The  railroad 
ran  Lorth  and  south.  Plaintiff's  wagon 
approached  the  crossing  by  a  ruad  which 
ran  parallel  with  the  railroad  on  tbe  east, 
and  within  16  or  20  feet  of  the  east  side 
track,  and  turned  sharply  to  the  west,  op- 
posite the  crossing.  On  the  side  track 
next  to  this  road,  and  extending  up  tothe 
crossing,  cars  were  standing;  but  wheth- 
er they  were  flat-cars  or  box-cars,  and 
consetiuently  whether  the  driver  of  plain- 
tiff's wason  could  see  moving  cars  on  the 
main  track  over  them,  the  evidence  is  con- 
flicting. The  evidence  Is  also  Inconfllct  as 
to  whether  the  driver  stopped  at  all  near, 
and  before  going  upon,  the  crossing. 
Plaintiff's  evidence  tends  to  Show  that  just 
before  turning  Into  tbe  crosHiug,  and  when 
within  25  or  80  feet  of  tbe  point  where  the 
main  track  crosses  the  road-way,  thedrlv- 
er  Btoppe4  for  the  purpoeeof  sending  back 
about  100  feet  for  some  articles  which  he 
had  left,  and,  while  a  waiting  the  return  ot 
his  errand  man,  he  listened  for  approach- 
ing trains;  but  that  he  coulrl  not  see  the 
main  track,  or  whether  auy  train  was  ap- 
proaching on  it,  because  of  intervening 
box-cars  on  the  sidetrack:  and  that  upon 
tbe  return  of  his  messenger,  bearing  no 
noise  as  of  moving  cars,  he  drove  Immedi- 
ately Into  the  croa8lng,and  onto  tbe  main 
track,  and  did  not  and  could  not  seethe 
train  whlcb  was  belnc  backed  aloutr  that 
truck  from  the  direction  in  which  thecarx 
on  the  side  track  extended,  until  he  had 
gotten  past  tbe  end  of  the  box-car  next  to 
the  road  be  was  traveling,  by  which  time 
bis  mules  were  on  the  main  track,  where 
they  were  almost  Instantly  struck  by  the 
cars  which  were  being  driven  along  there 
by  an  engine  at  the  other  end  of  the  train, 
several  hundred  feet  away.  On  the  oth- 
er band,  defendant's  uvldencegoes  to  show 
that  tbe  driver  did  not  stop  at  all  on  ap- 
proaching the  crossing,  either  to  listen  or 
look  for  moving  care,  but  drove  heedlessly 
upon  thfi  main  track. tn  front  of  the  train ; 
and  that  had  he  looked  be  might  and 
would  have  seen  the  train,  and  had  he  11s- 
tene<l  be  would  have  heard  It,  and  thus 
been  apprised  of  the  danger  in  time  to 
have  averted  tbe  disaster.  The  evidence 
was  also  conflicting  as  to  defendant's  neg- 
ligence, tending  to  show,  in  one  aspect, 
that  signals  with  bell  and  whistle  were 
omitted,  and  that  a  very  negligent  rate  of 
speed  was  maintained;  and,  in  the  other, 
that  the  train  was  moving  ut  a  slow  pace, 
and  the  usual  and  requisite  signais  were 
given.  There  was  no  evidence  that  the 
tralnmeu  saw  the  wagon  and  team  Hp- 
pruacblng  tbe  track  In  time  to  have 
stopped  the  train  short  of  the  point  of  col- 
lision, nor  does  it  appear  that  thety  omit- 
ted any  effort  to  that  end  after  they  be- 
came aware  of  tbe  peril  of  the  wagon, 
males,  and  driver.  Tbere  are  confltcts  In 
the  testimony  as  to  whether  the  trainmen 
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cuald  liave  seea  the  wagon  before  It  went 
npon  the  croeeiDe,  an  tu  signals,  and  as  to 
the  rate  of  speed  ut  wblcb  the  train  was 
heiofc  run  when  the  woKon  was  flrat  seen 
by  the  employes  of  the  (lefendaat.  the  wit- 
nesses rarylng  from  4  to  20  mileaper  hour. 

The  detviities  relied  on  were  the  general 
tSHue  and  the  contributory  neglleeoce  of 
the  plaintiff's  driver.  The  rullDgs  of  the 
trial  court  which  are  presented  for  review 
relate  only  to  the  defense  of  contributory 
negligence,  and  matters  in  replication 
thereto;  the  posttlon  of  plaintiff  being 
that  there  was  evidence  tending  to  show 
such  gross  negligence  on  the  partof  defend- 
ant'semployes  as  would  entltlehimtoare- 
covery,  notwithstanding  thu  driver's  own 
negligence  may  have  contributed  to  the  in- 
jury. The  evidence  as  to  whether  tbedrlv- 
nT  stopped  at  all  as  be  approached  the 
crossing  Is,  as  we  have  seen,  confllctlug. 
One  aspect  of  the  testimony  goes  to  show 
that  he  did  not  stop  or  pause  to  look  or 
to  listen  before  driving  on  the  crossing, 
and  that,  had  he  done  so,  he  could  have 
both  seen  and  heard  theapproachlngtrain, 
and  easily  have  avoided  tlie  collision.  II 
this  tendency  of  the  evidence  involved  the 
real  facts,  there  can  be  no  question  but 
that  the  driver  was  so  wanting  Indue  care 
as  to  deprive  the  plalntllT.  to  whom  the 
driver's  negligence  Is  Imputable,  of  all 
right  to  recover  for  simple  negligence  on 
the  part  of  the  defendant.  No  principle  Is 
more  firmly  eHtablinhed  In  our  Jurispru- 
dence, it  may  be  said,  than  that  which  fas- 
tens upon  persons  about  to  go  upon  or 
cross  over  the  track  of  a  railway,  under 
ordinary  circumstances, the  absolute  duty 
of  stopping  and  looking  and  listening  for 
approauhlug  trains;  and  this  duty,  sub- 
ject to  a  modillcatlon  to  be  noted  further 
on.  Is  as  incumbent  on  persons  In  vehicleH 
as  upon  those  on  foot.  Schofleld  v.  Rail- 
way Co..  114  U.  S.  615,  5Snp.  (t.Rep.  1125; 
Leak  V.  Railway  Co..  90  Ala.  161.  8  South. 
Rep.  if45;  Railroad  Co.  v.Crawford.89Ala. 
340,  8  South.  Bep.  348;  Railroad  Co.  v. 
Webb.  00  Ala.  185,  8  South.  Rep.  518. 

Another  phase  of  the  evidence  goes  to 
siiow  that  plnintilf's  driver  stopijud  the 
wagon  Just  before  turning  Into  the  cross- 
ing, and  when  within  25  or  SO  feet  of  the 
Intersection  of  the  metin  track  and  the 
road  along  which  he  was  travellng.for  the 
purpose  we  have  stated,  and,  remaining 
stationary  ut  that  point  tor  some  mo- 
ments,— min  utes,  perhaps, — listened  the 
while  Tt)r  moving  cnrs,  but  did  not  look 
along  the  main  track  because  of  the  Inters 
TpnlDg  box-cars  to  which  we  have  re- 
ferred; and,  bearing  nothing  to  Indicate 
peril  In  the  attempt  to  pass  over,  hedrove 
npon  the  crossing,  and  came  In  collision 
with  the  train.  On  this  aspect  of  the  evi- 
dence, if  tlie  driver  did  stop  and  listen  so 
near  to  the  main  track  at  the  point  of  Its 
crossing  the  road  as  to  readily  aval)  him- 
Helf  of  the  assurance  of  safety  conveyed 
to  him  by  the  absence  of  any  noise  Indi- 
cating the  approach  of  cars,  so  near  as 
tbut  tbe  situation  thus  Indicated  could 
not  and  would  not  have  an  element  of 
danger  Injected  Into  It  between  the  time 
of  setting  his  vehicle  again  In  motion  and 
the  tlmeof  passing  over  the  trai;k,  we  can- 
not affirm,  ub  a  matter  o!  law,  that  the 


duty  was  npon  him  to  also  look  along  the 
track  before  attempting  to  cross  It, — a 
duty  which  could  only  be  discharged  In 
this  iDBtanoe  and  on  this  tendency  of  the 
evidence,  with  respect  to  supervening  box- 
cars, by  going  In  front  of  the  mules,  and 
passing  around  the  end  o(  the  caroi.  the 
side  track  next  to  the  road.  Weai  not 
prepared  to  assert. as  a  legal  proposition, 
that  his  failure  to  alight  from  tbe  w:  gon, 
and,  leaving  It.  go  to  a  point  from  which 
he  coald  see  along  the  main  track,  which 
the  testimony  trade  to  show  was  the  only 
feasible  means  of  viewing  that  track,  wau 
nesllgence  which  would  bar  plaintiff's  re- 
covery for  simple  n^llgence  on  tbe  part  of 
the  defendant.  The  driver  could  not  see 
an  approaching  train,  while  he  continned 
with  tbe  wagon  on  Its  course,  nntll  too 
late  to  have  averted  tbe  disaster.  It  wao 
not  with  hlra  to  merely  turn  bis  head  and 
look  to  the  right  and  left,  as  with  a  per- 
son on  foot,  and  $0  draw  back  or  go  for- 
ward accordingly  as  the  situation  then 
presented  Itself;  but  as  he  went  on  bis 
way  the  peril  was  Incurred  and  Impend- 
ing; be  had  reached  a  point  from  which 
he  conld  not  draw  back  before  the  true 
sttuatloD  Dncovraied  itself  to  his  vision. 
TTe  do  not  believe  It  la  tbe  custom  of  pru- 
dent men  In  approaching  such  crossings, 
nnder  ordinary  circumstances.  In  a  ve- 
hicle, to  do  more  than  stop  and  listen, 
and  to  look  only  when  that  may  be  done 
without  alighting  from  and  without  leav- 
ing their  conveyances.  We  do  not  think 
that  the  exercise  of  due  care  requires  such 
trarelers,  under  ail  circa mstances,  to 
abandon  their  teams,  and  go  In  advance 
suflQclently  near  the  track  to  see  along 
Its  course,  and  then  resume  their  vehicle, 
and  attempt  a  crossing  which,  perhaps, 
has  become  perlllous  by  reason  of  their 
delay  while  taRlng  this  precaution  against 
peril,  or  which  might  become  so  In  the  in- 
terval while  they  aru  regaining  their  con- 
veyance after  viewing  the  track.  Mure- 
over,  Instance!]  may  easily  bo  supposed 
In  which  It  Is  Impracticable  to  secure  a 
restive  or  wild  team  wlille  the  driver  goes 
forward  to  reconnoitre,  and  in  which  the 
danger  from  leaving  It  would  be  more  Im- 
minent than  that  involved  In  attempting 
a  crossing  with  only  the  assurance  of 
one's  ears  as  to  Its  safety.  With  persons 
on  foot,  the  case  is  quite  dlfTerent,  and 
palpably  so.  An  Instant  sufDces  for  them 
to  Hurvey  the  track,  and  to  act  upon  sucli 
survey.  To  do  so  Involves  no  endanger- 
ing delay,  and  no  Inconvenience  at  any 
time  or  under  any  circumstances.  While 
realflrmlng  the  doctrine  of  the  cases  supra 
as  to  foot-travelers,  we  are  not  prepared 
to  announce  aw  a  proposition  of  law  that 
plaintiff's  driver  was  guilty  of  eontribn- 
tory  negligence  under  the  facts,  wblcb  one 
phase  of  the  evidence  tends  to  support.  In 
falling  to  gain  a  point  of  view  which  com- 
manded the  main  track,  and  adding  the 
asBuranc(>  of  one  sense  to  that  of  another 
that  no  train  was  approaching,  before  at- 
tempting to  cross.  The  loglr  of  this  po- 
sition is  eminently  satisfactory,  we  think, 
and  It  Is  not  lacking  In  the  support  of 
adjudged  cases,  though  there  are  authori- 
ties on  both  sides  of  It,  including  an  ex- 
pression In  the  leading  case  of  Railroad 
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To.  T?Webb.  90  Ala.  186. 198,  8  Sonth.  Rep. 
518.  See.  alRO,  Belslpgel's  Case.  84  N.  Y. 
fi22;  Petty  v.  Railroad  Co.,  88  Mo.  806. 
there  elted.  and  Railroad  Co.  v.  Carr,  99 
Pa.  Sf.  605;  Coal  Co.  v.  Ijear,  (Pa.)  9 
Atl..Kep.  267;  Donobne  t.  Railway  Co., 
<Mcn)  t  S.  W.  Rep.  424;  BaUroad  Co.  t. 
Maiain,  R  Amer.  &  Eng.  R.  B.  Cas.  258; 
Arttfir.  Railroad  Co..  34  Iowa.  160. 

It  »aB  for  the  Jury  to  determine,  nnder 
ail  the  clrcnmstanceB,  whether  tbe  driver 
-was  nefcHjcent  In  not  lookinfr  up  and 
down  the  main  track  before  attemptlDK 
to  crom  It.  If  there  were  other  noises  cal- 
culated to  deaden  the  noises  of  an  ap- 
proacbloK  train,  It  was  more  Incumbent 
on  the  drirer  to  look  as  welt  as  to  llHten. 
If  It  were  a  part  ut  defendant's  line  where 
trains  were  wont  to  etart  near  the  croas- 
Infc.  BO  that,  after  haviiig  listened  at  some 
distance  from  ttie  nrosBlng.  and  heard 
nnthlus,  a  train  miglit  be  set  In  raotlou 
so  as  tu  collide  with  his  vehicle  at  the 
crossing,  there  would  be  more  reason  In 
requiring  the  driver  to  see  there  was  no 
train  near  by  which  might  be  suddenly 
started.  Then,  too,  the  character  of  the 
team  might  be  a  pertinent  inquiry,  and 
whether  it  was  sale  to  leave  it  loone,  or 
feasible  Lo  secure  it,  or  leave  it  tn  charge 
of  another  while  viewing  the  road.  These 
and  many  other  like  considerations,  serv- 
ing to  mark  the  lines  o(  due  care  on  the 
one  hand,  and  a'want  of  it  on  the  other, 
in  particular  caBea,  will  readily  suggest 
themBelves;  and  the  occasion  to  keep  them 
In  view  demonstrates  the  necessity  of  snb- 
nilttlng  ttie  whole  question  on  contribu- 
tory negligence  in  this  case  to  the  Jury. 

If  the  jury  believed  thatpnrt  of  the  testi- 
mony In  this  regard  which  Is  most  favora- 
ble to  the  defendant,  their  conclusion  that 
the  driver  was  guilty  of  contributory  neg- 
ligence necessarily  resulted.  And  they 
might  have  reached  the  same  conclusion, 
— It  was  open  to  them  to  dn  ho, — even  un 
the  plaintiff's  evidence.  So  finding,  they 
should  have  retumeda  verdict  for  the  de- 
fendant, onless  its  employes  were  guilty 
of  such  gross  negligence,  such  recklessness 
or  wantonness,  as  Is  the  legal  equivalent 
i>r  willful  or  Intentional  wrong.  Many  of 
the  rulings  of  the  trial  court  In  defining 
the  gross  negligence,  reckleBsness,  or  wan- 
tonness on  the  part  of  thedefenrlant  which 
will  authorise  recovery,  notwithstanding 
plaintiff's  contributory  negligence,  are 
presented  for  review.  The  fault  in  the 
court's  definitions  In  this  regard  lies,  in 
our  opinloD,  in  the  asBumptlon  that  reck- 
lessness or  wantonness,  implying  willful 
and  Intentional  wrung-doing,  may  be 
predicated  of  a  mere  omission  of  duty,  un- 
der circumstances  which  do  not  of  them- 
selves impute  to  the  person  sotalUhg  to 
dlacbai^  the  duty  a  sense  of  the  proba- 
ble consequences  of  the  omission.  The 
charges  given  by  the  court  In  this  connec- 
tion, and  its  rullngn  on  charges  request- 
ed by  the  defendant,  proceed  on  the  the- 
ory that  a  mere  failure  on  the  part  of  de- 
fendant's employes  to  see  plaintiff's  wagon 
and  team,  as  soon  as  they  might  have 
seen  them  by  the  exercise  of  due  care,  was 
such  rei-kiessnesB  or  wantonness  as  im- 
plies a  willlngneRs  or  a  purpose  on  their 
part  to  Inflict  the  injury  complained  of. 
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We  do  not  think  this  proposition  can  be 
maintained  either  logically  or  upon  the 
authorities.  The  failure  to  keep  a  look- 
out, which  It  was  the  duty  of  defendant's 
employes  to  maintain,  and  which  would 
sooner  disclosed  the  peril  of  the  driver  and 
plaintiff's  wagon  and  team, — even  conced- 
ing that  such  would  have  been  the  cam,— 
was,  at  the  most,  mere  negligence,  inat- 
tention, inadvertence;  and  It  cannot  be 
conceived,  in  the  nature  of  things,  how  a 
purpose  to  accomplish  a  given  result  can 
be  imputed  to  mental  conditions  the  very 
essence  of  which  Is  the  absence  of  all 
thought  on  the  particular  aab]ect.  To 
say  that  one  intends  a  resnlt  which  springs 
solely  from  his  mind,  not  nddresslng  itself 
to  the  factors  which  conduce  to  it,  to 
imply  a  purpose  to  dn  a  thing  from  inad- 
vertence In  respect  of  It,  are  contradic- 
tions In  terms.  Willful  and  intentional 
wrong,  a  willingness  to  inflict  injury,  can- 
not be  imputed  to  one  who  Is  without 
cunsclousness,  from  whatever  canae,  that 
his  conduct  will  Inevitably  or  probably 
lead  to  wrong  and  Injury.  In  the  case 
at  bar  this  consciousness  could  nut  exist 
on  the  part  of  defendant's  employes  until 
they  knew  plaintiff's  wagon  and  team 
were  in  tt  position  of  danger:  and  no  de- 
gree of  Ignorance  on  tbdr  part  of  this 
state  of  things,  however  reprehensible  in 
itself,  could  supply  this  element  of  con- 
scious wrong,  or  reckless  Indifference  to 
consequences,  which  from  their  point  of 
view  would  probably  or  necessarily  ensue. 
The  true  doctrine,  and  that  supported  by 
many  decisions  of  this  court,  as  well  as 
the  great  weight  of  authority  In  other 
Jnrisdtctlona,  is  tbat,  notwithstanding 
plaintiff's  contributory  negligence,  he  may 
yet  recover  if,  in  a  case  like  this,  the  defend- 
ant's employes  discover  the  perilous  sit- 
autlon  in  time  to  prevent  disaster,  by  the 
exercise  of  due  care  and  diligence,  and  fall, 
after  the  peril  of  plaintiff's  property  be* 
comes  known  to  them  as  a  fact,  and  not 
merely  after  they  should  have  known  it, 
to  resort  to  all  renaonahle  effort  to  avoid 
the  Injury.  Such  failure,  with  such  kuowl- 
'edge  of  the  situation,  and  the  probable 
consequences  of  the  omission  to  act  upon 
the  dictates  of  prudence  and  diligence,  to 
the  end  of  neutrallElng  plaintiff's  fault, 
and  averting  disaster  notwithstanding 
bis  lack  of  care,  is.  strictly  speaking,  not 
negligetice  at  all,  though  the  term  "gross 
negligence"  has  been  so  frequently  used  as 
dehning  it  that  It  is  perhaps  too  late,  if 
otherwise  desirable,  to  eradicate  what  is 
said  to  be  an  unscientific  definition.  If  not, 
Indeed,  a  misnomer;  but  it  is  more  than 
any  degree  of  negligence,  inattention,  or 
Inadvertence. — nhlch  can  never  mean 
other  than  the  omission  of  action  without 
Intent,  existing  or  Imputed,  to  commit 
wrong;  It  is  that  recklessness, or  wanton- 
ness, or  worse,  which  Implies  a  willingDess 
to  inflict  the  Impending  Injury,  or  a  wlll- 
fidness  in  pursuing  a  course  of  conduct 
which  will  naturally  or  probably  result 
in  disaster,  or  an  intent  to  perpetrate  a 
wrong.  The  theory  of  coutributory  negli- 
gence, as  a  defense.  Is  that.conjoiutly  with 
negligence  on  the  part  of  the  detendapt,  It 
conduces  to  the  damnifying  mult,  and 
defeats  any  action  thegranuoeo  of  which 

Digitized  by  Google 


884  SOUTHERN 


Is  euch  Dejjilffence.  If  defendant's  conduct 
Is  not  merely  neffltgent,  bat  worse,  there 
Is  nothing  for  plalnttlt*s  want  of  rate  to 
eontribate  to;  there  1b  no  lack  of  mere 
prudence  and  diligence  of  like  kind  on  the 
part  of  defendant  to  conjunctively  constl- 
tnte  the  efficient  cauae.  Mere  neglisenee 
on  the  one  band  cannot  be  said  to  aid 
willfulness  on  the  other.  And  hence  such 
neglls<!nee  ol  a  plaintiff  Is  no  defense 
agslnst  the  consequences  of  the  willfulness 
of  the  defendant.  But  ncthlnff  short  ot 
the  elements  ot  actual  knowledge  of  the 
situation  on  the  part  of  defendant's  em- 
ployes, and  their  omission  of  preventive 
effort  after  that  knowledge  Is  brought 
home  to  them,  when  there  is  reasonable 
prospect  that  sacb  effort  will  avail,  will 
suffice  to  avoid  tbedefenseot  contributory 
negligence  on  the  part  of,  or  imputable 
to,  the  plaintiff.  Beach.  Contrib.  Neg.  pp. 
66-^:  Tanner  v.  Railroad  Co.,  60  Ala.  621 ; 
Gothard  v.  Railroad  Co., 67  Ala.  114;  Rail- 
road  Co.  v.  Crawford.  88  Ala.  240,  S  South. 
Bep.  243;  Leak  v.  Railroad  Co.,90Ala.  161, 
8  ISoutb.  Rep.  245;  Railroad  Co.  v.  Webb. 
SO  Ala.  186, 8  8oath.  Rep.  618;  Bailroail 
Go.  V.  Stewart.  (Ala.)  8  South.  Rep.  708. 
Certain  parts  of  the  coart'sgeneral  charge 
to  which  exceptions  were  reeerved.and  Its 
action  in  giving  chargeR  numbered  1  and 
2,  requested  by  plaintiff,  and  in  refusing 
charge  5  ot  defendant's  sericH,  are  not  in 
harmony  with  the  foregoing  principles. 

Certain  other  rulings  are  to  the  effect 
that,  if  the  Jnry  found  that  the  train 
which  Indicted  the  injury,  it  Injury  was  In- 
flicted, etc.,  was  being  run  by  defendant's 
servants  in  a  recklesHly  negligent  manner, 
and  that  the  Injury  proximately  resulted 
therefrom,  recovery  might  be  had,  not- 
withstanding plaintiff's  contributory  neg- 
ligence, and  notwithstanding  defmdant's 
employes  used  all  means  in  tbelr  power  to 
avert  the  Injury  after  the  peril  became 
manifest  to  them.  It  la  true  there  is 
what  may  be  termed  a  "shading"  of  the 
doctrine  we  have  been  consldeilng,  to  the 
effect  that  to  run  a  train  at  a  high  rate 
ot  speed,  and  without  signals  of  ap- 
proach, at  a  point  where  the  trainmen' 
have  reason  to  believe  there  are  peniona 
In  exposed  positions  on  the  track,  as  over 
an  unguarded  crossing  In  a  populous  dis- 
trict of  a  city,  or  where  the  public  are 
wont  to  pass  on  the  track  with  such  fre- 
quency and  in  such  numbers,— facts 
known  to  those  In  charge  ol  the  train,— 
as  that  they  will  be  held  to  a  knowledge 
of  the  probable  consequences  of  maintain- 
ing great  speed  without  warnings,  so  as 
to  impute  to  them  reckless  indifference  in 
respect  thereto,  would  render  their  em- 
ployer liable  for  Injuries  resulting  there- 
from,  notwithstanding  there  was  negli- 
gence on  the  part  of  those  Injured,  and  no 
fault  on  the  part  of  the  servants  after  see- 
ing the  danger.  The  doctrine  Isnot  based 
on  the  Idea  that  they  ought  to  have  soon- 
er observed  the  danser,  however,  but  on 
the  ground  that  they  knew  of  Its  exist- 
ence,—of  the  presence  of  people  In  posi- 
tions of  peril, — as  a  matter  of  fsct,  witu- 
out  seeing  them  at  all  In  the  particular  in- 
stance. AVe  fully  subscribe  to  this  doc- 
trine, but  deny  its  application  in  the  case 
at  bar.  Some  of  the  evidence  went  to 
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show  that  this  train  was  running  at  frou> 
16  to  25  miles  an  hoar,  and  that  no  sig- 
nals were  being  given.  But.  conceding 
that  such  a  rate  ot  speed  and  such  ab- 
sence of  warnings  might  stand  for  reck- 
lessness and  wantonness  In  approaching 
a  crowded  thorunghfare,  the  locality  here 
involved  Is  not  shown  by  any  tendency  of 
the  evidence  to  have  been  of  that  charac- 
ter. At  most,  it  was  but  the  crossing  ot 
a  considerably  traveled  public  road  over 
the  railway,  and  there  was  nothing  In  the 
situation,  assuming  that  It  was  well 
known  to  the  trainmen,  to'justlfy  the  im- 
putation to  them  of  a  consciousness  that 
B  natural  or  probable  result  ol  tbelr  con- 
duct would  be  the  Infliction  of  injury  to 
persons  or  property  at  that  point.  We 
apprehmd  that  the  maintenance  of  even 
a  high  rate  ot  speed,  and  omission  to  give 
signals.  In  approaching  such  a  crossing, 
can  be  no  more  than  negligence.  In  an  ac- 
tion counting  on  which  contributory  neg- 
ligence would  be  a  good  defense.  Charge 
6,  asked  by  plaintiff,  should  not.  and 
charge  II,  refused  to  defendant,  should, 
therdore,  have  been  given.  Railroad  Co. 
T.  Sampson,  (Ala.)  8  South.  Rep.  778.  In 
all  we  have  said  with  respect  to  the  con- 
duct of  plaintiff's  driver,  we  have  assumed 
that,  in  any  aspect.  It  involved  only  neg- 
ligence, as  distinguished  from  recklessness 
or  wantonness.  It  Is  the  opinion  of  my 
associates,  which  they  desire  to  be  stated 
here  for  the  purpose  of  preventing  misun- 
derstanding, tliat  It  the  party  injured  Is 
himself  guilty  ot  wanton  and  reckieea 
conduct,  importing  the  needless  Incurrng 
uf  danger  with  a  sense  of  the  natural  or 
probable  consequences  to  himself,  ho  may 
not  recover,  even  though  the  defendant's 
employes  were  also  reckless  or  wanton  In 
such  sort  as  to  imply  a  wllUngness  to  in- 
flict the  injury. 

The  only  possible  remaining  contention 
upon  which  it  is  sought  to  predicate  reck- 
lessness or  wantonness  of  defendant's 
servants  is  the  supposed  want  ot  proper 
care  and  diligence  on  their  part  to  avert 
the  disaster  after  they  became  aware  of 
the  perilous  position  ot  plaintiff's  proper- 
ty. It  will  suffice  to  say  In  this  connec- 
tton  that  there  Is  no  evidence  of  any  want 
uf  proper  care  and  diligence  In  this  r^ard. 
On  the  contrary,  the  evidence  is  full  to 
the  point  that  they  did  all  that  the  situa- 
tion demanded  of  them,  after  the  peril  tie- 
came  manifest.  The  charges  requested  by 
defendsnt,  to  the  effect  that  there  was  ni> 
evidence  of  reckless,  wanton, or  intentional 
mlmonduct,  and  those  which  proceeded 
on  that  theory,  should  have  been  given. 
The  general  charge  asked  by  defendant 
was  wellrefused.  It  was  requested  on  the 
assumption  that  plaintiff's  driver  was,  on 
the  uncontroverted  evidence,  guilty  of 
negligence,  as  a  matter  of  law.  which  con- 
tributed proximately  to  tbe  result.  That, 
as  we  have  seen,  was  tor  the  determina- 
tion of  the  jury,  ('harge  4  requested  by 
defendant  was  faulty,  in  that  it  asserts  as 
a  matter  ol  law  that  it  was  the  duty  ol 
the  driver  to  stop  and  listen  and  look, 
when,  SB  we  have  attempted  to  demon- 
strate. It  was  open  to  the  Jury  on  the  evi- 
dence to  find  that  his  full  duty  was  dis- 
chai^ged  it  be  stopped  and  listened,  and 
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omitted  to  look.  The  JndgniBnt  of  the 
dty  court  li  remved,  and  tbe  caase  re- 
manded. 


BHUUNOHAH  WaREHOUBB  St  ELSTArTOB  GO. 
T.  ELYTON  IiAMD  Co. 

CStamwiM  draft  df-^JobonuL  AprU  80^  ISSL) 
OAHonuTnm  or  Oosrnuor  —  FEAUDVum  Bbp* 

BESBKTATIom. 

1.  Where,  in  a  suit  to  canoel  a  eontraot  for 
tlM  purchase  of  Iftud  apon  tbe  ground  of  frand, 
ttM  ocHnpWnt  alleses  Uiat  defendant's  pceaidmt 
pointed  out  two  lou  as  suitable  toe  a  warehouse 

and  elevator  corporation,  saving:  "We  are  build- 
injt  our  belt  railway  right  down  •  •  •  street, 
so  that,  you  see,  wewiU  pass  that  ground  SOO  feet 
on  Its  east  side;"  and,  ''We  are  at  work  on  it 
bow;  t^e  racineers  are  onl  there  now  at  work  ai 
it;*  whereupon  plaintiff  was  induced  toporcfaaae 
t^  lots;  and  alleges  a  failure  to  build  the  road, 
— •  failure  to  aver  that  the  representations  were 
false  and  fraudulently  made,  with  inteut  to  do- 
oelve,  or  an  equivalent  averment,  is  a  fatal  de- 
feot. 

S.  The  averment  tiiat  complainant  Mlled  up- 
on the  assurances  of  defendant  to  oomplete  the 
belt  road  as  ha  agreed  to  do  at  the  time  he  sold 
the  land  will  not  supply  s  failure  to  set  forth  the 
facts  necessary  to  constitute  an  assurance  or 
promise  to  complete  the  road. 

Appeal  from  chancery  cuart,  JeOenon 
county;  Thomas  Cobbb,  Cliancellor. 

Oarrett  &  Underwood,  for  appellant. 
Alex..  T,  JJottdoa,  lor  appellee. 

Coleman.  J.  Complainant's  bill  la  in 
equity,  and  filed  to  obtain  tbe  rescission 
ot  contract  npuii  tbe  Kroands  of  misrepre- 
•eatatlon.  On  tbe  9th  ol  Marcb,  1887. 
James  S.  Van  Uoose  and  otbera,  desiring 
to  orsanlie  a  corporation  to  be  known 
aa  the  "  Warehoaaeft  Elevator  Company, " 
purchased  from  the  defendant  two  blocks, 
nambered  210  and  427,  In  the  city  ot  Blr- 
miuKham,  which  fronted  north  on  Eighth 
Avenoe  8U0  feet,  anci  were  bounded  on  tbe 
east  600  feet  by  Twenty-Ninth  street. 
They  paid  $5,000  In  cash,, and,  after  the 
organUatlou  of  tbe  company  In  accord- 
ance with  tbe  terms  of  tbe  parchaae.  Its 
notes,  nine  In  nomber,  each  for  96>8^'27, 
were  executed  for  the  balance  ot  tbe  pnr- 
diase  money.  Bond  (or  titles  were  made 
to  Van  Hoose,  In  trust  to  be  traasferred 
by  him  to  tbe  warehouse  company,  and 
which  was  due  when  it  was  organised  as 
a  corporation.  Tbe  purchase  ol  the 
blocks  were  effected  throuKb  H.  M.  Cald- 
well, the  prealdeut  of  tbe  Elyton  Land 
Company,  who  tben  bad  charge  and  con* 
trol  ot  the  sales  of  the  land  ot  said  land 
company.  The  representation  made  by 
H.  M.  Caldwell,  as  averred  In  tbe  bill,  and 
which  are  relied  upon  as  the  grounds  of 
relief,  are  as  follows:  That  Van  Hoose 
made  known  to  Caldwell  tbetr  desire  and 
Intention  to  organlie  tbe  Birmingham 
Warehouse  &  Elevator  Company,  and  de< 
■Ired  to  purchase  a  tract  ot  land  suitable 
for  such  business,  and  wanted  and  re- 
quired a  location  where  they  could  have 
connection  with  all  the  railroads  enterinic 
Into  the  city  o(  Birmingham,  and.  If  they 
eonld  secure  sach  a  location  from  tbe  Ely* 
ton  Ijand  Company,  they  would  at  once 
oifcanlse  the  corporation  and  purchase 
the  location;  that  thereupon  Caldwell 
pointed  cat  blocks  210  and  427,and  recom- 


mended tbem  as  specially  suited  lor  that 

garpose,  and.  in  order  to  ludace  said  Van 
loose  and  associates  to  purchase  the 
same  tor  their  proposed  corporation, 
stated  and  declared  to  Van  Hoose  tbe  fol- 
lowing lacts,  which  were  peculiarly  and 
solely  within  tbe  knowledge  of  said  £^* 
ton  Land  Company,  Its  officers  and  serv- 
ants: wlU  tell  you  something  I  have 
not  told  any  one  else,  and  what  is  not 
generally  known.  We  are  building  our 
belt  railway  right  down  29tb  street,  so 
that  you  see  we  will  pass  tbat  ground  500 
feet  on  Its  east  side,  and  we  can  turn  It 
down  all  along  tbe  8th  avenue  front.** 
Then  Van  Boose  asked  Caldwell  how 
long  It  would  be  b^ore  the  belt  railroad 
would  be  completed  past  blocks  210  and 
427?  And  the  said  Caldwell  answered: 
"  We  are  at  work  on  It  now.  Theenglneers 
are  out  there  now  at  work  on  It."  These 
are  tbR  representatiuuB  of  facts  as  stated 
in  tbe  bill  made  by  Cald  well  to  Van  Hooae, 
which  Indaced  (he  purcbase.  and  without 
which,  it  is  allseed,  the  purchase  would 
not  have  been  made.  Tbe  bill  avers  tbat 
tbe  belt  road  wasnot.aud  never  has  been, 
completed  along  said  blocks  on  Twenty- 
Nintb  street,  and  that  abeltroad  connect* 
Ing  with  tbe  railroads  was  necessary  tor 
tbe  business  ot  tbe  company,  and  without 
it  tbe  business  could  not  becarried  on  suc- 
cemtuUy.  The  bill  avers  tbat,  "relying 
upon  the  statement,  assurances,  and 
promises  ot  the  said  Caldwell,  that  tbe 
belt  road  was  being  built  and  would  be 
completed  as  It  bad  originally  agreed  to 
do  when  It  sold  the  land,"  blocks  210  and 
427  were  purchased,  and  the  company  or- 
ganised. A  demurrer  to  a  bill  admits  all 
material  tacts  well  pleaded,  but  a  demuiv 
rer  does  not  admit  conclusion  ot  law  orin- 
ference  of  tacts.  Ftewellen  v.  Crane,  68 Ala. 
627;  Cockrell  v.  Gurley,  26  Ala.  405;  Duck- 
worth V.  Duckworth,  85  Ala.  70.  Upon 
demurrer,  in  determining  whether  a  fact 
is  averred  or  not,  the  bill  will  be  con- 
strued most  strongly  against  tbe  pleader; 
for  the  presumption  to  that  the  material 
facts  not  averred  do  not  exist.  Jones  v. 
Latham,  70  Ala.  104;  Bercy  v.  Lavretta, 
«SAIa.374;  Reel v.Overall,89 Ala.  143.  The 
bill  does  not  aver  tbat  tbe  engineers  were 
not  at  work  at  the  time  and  place  and  for 
the  purpose  as  represented  by  Caldwell, 
or  that  the  statemeuts  to  this  effect  were 
not  true,  and,  under  the  Influence  ol  the 
foregoing  rules,  we  must  presume  thej 
were  true.  The  averment  that  complain- 
ants relied  upon  the  "assurances  and 
promises  of  Caldwell  to  complete  tbe  belt 
road  as  be  agreed  to  do  at  the  time  be 
sold  the  land,"  will  not  supply  atailure  to 
aver  lacts  necessary  to  const!  tute  an  as- 
surance or  promise  to  complete  tbe  road. 
The  statement  of  facts  contained  in  tbe 
bill  do  not  authorize  the  conclusiou 
averred;  they  do  not  show  a  promise  or 
agreement  on  tbe  part  of  thedefendHutto 
complete  the  belt  railroad  down  Twenty- 
Nintb  street,  along-side  of  blocks  210  and 
427.  II  the  facts  averred  constituted  an 
agreement  to  build  tbe  belt  road,  plaln- 
tltt's  relief  for  breach  of  contract  would 
not  He  In  the  present  form  ot  action  under 
the  facts  alleged  In  tbe  bill.  We  do  not 
wlsb  to  be  understood  as  holding  that  a 
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promtBe  or  agreement  In  parol  conM  hd 
proven,  ir  one  had  been  averred,  wlthuut 
other  and  further  arerments,  which  are 
lacklnK  In  the  bill. 

The  next  propoaltlon  la  whether  the 
Btatenient  by  Caldwell  that "  wa  are  build- 
ing onr  belt  railway  right  down  29tb  8t., 
su  that  yon  see  we  will  pass  that  groand 
600  feet  on  Its  east  slile,"  conpled  with  the 
further  statement,  "  We  are  at  work  on  It 
now ;  the  engineers  are  out  there  now,  at 
work  at  It," — belong  to  that  class  of  state- 
ments and  representatluns  which  will  au- 
thorise a  court  of  equity  to  rescind  a  con- 
tract upon  proot  merely  that  the  ruad 
was  not  completed  bm  complainant  In- 
ferred It  would  be,  or  whether  the  state- 
ment was  of  the  class  that  must  be 
averred  to  have  been  fraudulently  and 
falselymade,  withthelntenttodecelve.  We 
mast  presume  the  engineers  were  at  the 
time  at  work  on  the  belt  railway,  as  this 
averment  Is  not  negatived.  The  further 
completion  of  the  road,  until  It  extended 
along  blocks  210  and  427,  was  aomethlng 
to  be  performed  lu  the  future.  In  the  case 
of  Railway  Co.  v.  Matthews,  77  Ala.  857, 
suit  was  brought  upon  promissory  notes 
given  for  subacrlptton  to  asKlst  In  build- 
ing a  railroad.  Special  pleas  were  luter- 
pmed  which  set  up  as  a  defense  that  Kll- 
patrick,  who  was  plaintiff's  agent,  repre- 
sented to  the  defendants  that  tbe  railroad 
would  be  built  to  Rutledge  within  two 
years  at  furthest  from  the  date  of  tbe 
note,  and,  relying  on  these  representa- 
tions to  be  true,  they  execnted  the  notes, 
and  that  the  ruad  was  not  bnllt  and  the 
repreaontatlons  were  false,  etc.  In  passing 
upon  the  sufflclency  of  theae  pleaa,  this 
court  held :  "Therepr^entatlons  set  forth 
In  the  pleas  relate  to  matters  afterwards 
to  be  performed,  and  could  benothlng  but 
opinion ;  tiiat  they  were  fatally  bad  be- 
cause they  did  not  •  •  •  aver  that 
Kllpatrlck  did  nut  boiiestly  entertain  the 
opinion  he  expressed."  In  the  case  of 
firadfleld  v.  I«and  Co..  {Ala.)8Kouth.  Rep. 
SSS,  the  Dill  averred  that  Caldwell  repre- 
nented  that  the  "belt  line  was  located  on 
Tenth  avenue,  and  was  then  being  built 
and  operated  as  a  permanent  road,  and 
that  such  representation  amounted  to  an 
engagement,  and  formed  a  part  of  the 
consideration  for  thepnrcbaeeof  thelnts." 
This  court  held  that  U  the  representationB 
to  build  and  operate  permanently  tbe  belt 
road  on  Tenth  avenue ''amounted  to  an 
engagement,"  being  In  parol,  it  was  ob- 
nuxous  to  the  statute  of  frauds.  Further- 
more, that  If  Caldwell  represented  that  It 
woDld  be  permanently  operated  lu  the  fut- 
ure, without  an  agreement  to  that  effect, 
the  representation  "consisted  In  opinion;" 
and  that,  to  bo  the  basis  of  a  legal  right, 
must  be  knowingly  false  and  uttered  with 
Intent  toderelve.  In  the caseof La wrence 
v.0a.vetty,i8Cal.  126,  20  Pac.  Rep.  3K2.the 
court  declared  that"  the represeutatlons al- 
leged to  have  been  made  are  not  as  to  ex- 
isting facts,  but  consist  In  mere  promises 
to  perform  curtain  acts  in  the  future. 
The  rule  Is  that  representations,  to  con- 
stitute sufficient  grounds  for  relief,  most 
be  as  to  existing,  material  facta,  or  the 
affirmation  of  a  matter  In  the  future  as  a 
fact,  and  not  a  mere  opinion,  statement 


of  Intention,  or  promise  to  do  some  act  In 
the  future ; "  quoting,  among  others.  Pom. 
Eq.  Jur.  SS  877,  888.  A  "promise,"  strict- 
ly speaking.  Is  not  a  "represeutntioD.** 
The  failure  tu  make  it  good  may  give  a 
cause  of  action,  but  It  Is  not  a  false  repre- 
sentation which  authorises  a  reaclsalun  of 
a  contract  like  the  present.  The  making 
of  a  promise,  and  having  no  intention  at 
tbe  time  of  performing  It,  constitute  a 
fraud  fur  which  a  contract  may  be  re- 
Bcinded.  78  Cal.,  and  20  Pac.  Rep.,  supra. 
The  rule  laid  down  In  Railway  Co.  t. 
Matthews,  77  Ala.  857,  and  followed  In 
Bradfleld  r.  Land  Co..  supra,  as  to  prom- 
ises, and  acts  to  be  performed  In  the  future. 
Is  abundantly  sustained  both  by  text- 
books and  numerous  decisions  In  other 
states.  Pom.  Eq.  Jur,  SS  877,  888;  78  Cal., 
and  20  Pac.  Rep.,  acpra;  WilUaras  v.  Mc- 
Fadden.  28  Fla.  143,  1  South.  Rep.  618; 
Hexter  Bast,  125  Pa.  St,  52, 17  Atl.  Rep. 
252;  Adams  v.  Scbiffer.  7  Amer.  St.  Rep. 
202,  note  OD  page  216, 11  Colo.  15, 17  Pac. 
Rep.  21:  McLaln  t.  Bollnur,  4  Amer.  St. 
Rep.  86,  note  on  page  41;  Knowlton  t. 
Keenan.  146  Mass  86,  15  N.  E.  Rep.  127; 
Furnace  Co.  v.  Motfatt,  9  Amer,  8t.  Rep. 
727,  and  note,  pages  729.  780:  People  v. 
Healy,  128  lU.  0,  20  S.  E.  Rep.  692,15  Amer. 
St.  Rep.  90.  and  note;  Oriel  v.  Lomax, 
89  Ala.  420.  6  South.  Rep.  741 ;  Dawe  v. 
Morris,  149  Mass.  188,  21  K.E.Rep.8l8;  At- 
wood  V.  Wright,  29  Ala.  846.  The  failure 
of  tbe  bin  tu  aver  that  the  representations 
made  by  Caldwell  were  false  and  fraud- 
ulently made,  with  intent  to  deceive,  or  its 
equivalent  of  ench  averment,  renders  It 
fatally  defective  and  subject  to  demurrer. 
Affirmed. 


WSATUT  et  a/.  T.  Btatk. 

iSupnme  Court  t(t  Alabama.  April  9B,  18BL) 

Houcms— Dsoasa  of  Faoor— iNSTKncrioKs. 
I.  An  instruotlon  to  acquit  of  murder  oolees 
tbe  jury  have  an  bbiding  and  '^absolute"  belief  ot 
defeadanta*  guilt  reqtuires  too  great  a  measnra  of 
proof. 

S.  On  Indlctmont  for  mnrder,  an  InstracUon 

authorising  tbe  Jury  to  find  tliat  one  of  the  de- 
fendants, if  ha  thought  his  brother  (the  other  de- 
fendant) was  in  danger  of  bodily  harm  from  a 
person  other  than  deceased,  (who  at  the  time  do* 
ceased  was  killed  was  also  in  the  fight  with  de- 
fendants,) had  a  right  to  strike  such  person.  If 
they  find  further  that  defendants  had  not  con- 
spired to  out  deceased.  Is  properly  refused,  aa  not 
bearing  on  the  killing  of  deceased. 

8.  In  such  case,  an  instruction  that  defend- 
ant had  a  right  tostrilce  in  defenae  of  hla  brotlier. 
if  he  tliought  him  In  Immlneat  peril  of  life  or 
limb,  is  properly  refused  if  It  fails  to  negative 
tbe  existence  of  an  avenue  fOr  Uie  brother's  e»* 
cape  or  retreat. 

Appeal  from  city  court  Mobile;  O.  J. 
Srhueb,  Judge. 

Frank  Whatley  and  Ellle  Whatley. 
brothers,  were  Jointly  Indicted  and  tried 
for  the  murder  of  Thomas  Deakte.  Etlte 
Whatley  was  convicted  of  murder  In  the 
second  degree,  and  sentenced  to  the  peni- 
tentiary for  20  years;  and  Frank  Whatley 
was  convicted  of  manslaughter  fntbe  tinit 
degrep,  and  sentenced  to  the  penitentiary 
for  8  years.  The  difficulty  between  tba 
parties  occurred  on  the  night  of  August  6, 
1890.  at  the  boose  of  Mr.  and  Mrs.  Krelger, 

Digitized  by  Google 


WHATLBY  fl.  STATE. 


287 


"an  aged  Oerman  coople.  who  save  a 
birthday  party,  and  Inrlted  the  yuong 
iwopleof  theneigborhood."  The  deceased, 
the  two  defe  ndants,  oneN.  Freeland,  and 
otbers,  were  amoDg  the  graesta.  Some  of 
the  young  mea  had  carried  a  jug  of  whis- 
ky, whlcb  tbey  hid  in  tbe  yard;  and  the 
eTidonce  showed  that  all  of  them  were 
drinking,— "were  more  or  less  under  the 
infinence  oi  liquor,  while  Ellle  Whatley 
was  drank;"  or.  as  expressed  by  one  oC 
tbe  witnesses  for  defentie,  "was  blind, 
staggering,  crazy  drunk. "  While  most  of 
tbe  gnests  were  in  at  the  sapper  table  Mrs. 
Krelgrr  asked  Freeland  to  go  out  Into  tbe 
yard  and  Invite  Ellle  Whatley  In,  and  he 
went  out  for  the  purpose;  but  Ellle  What- 
ley refused  to  come,  took  ottense  at  some- 
thing said  by  Freeland,  assaulted  blm.cut 
blm  wltb  a  knife,  and  knocked  him  down. 
When  Freeland  succeeded  In  rising,  and 
was  holding  Ellle  Whatley,  Frank  What- 
ley ran  oat  of  t{i6  bouse,  calling  to  Free- 
land,  "Turn  Elite  loosel "  and  struck  him. 
Deakle,  tbe  deceased,  who  had  been  rit- 
tiog  at  tbe  table,  ran  out  of  the  bouse  to- 
wards the  combatants,  crying  out :  **  Part 
them;  don't  let  them  fight  I "  Tbeerldence 
for  the  state  was  that  Deakle  oanght  hold 
of  Frank  Whatley,  and  attempted  to  pull 
blm  away;  that  Frank  struck  faini*witb 
his  fist,  pulled  him  down,  and  held  blm 
while  Ellle  stabbed  or  cut  him  several 
times  In  the  back  and  side,  one  of  the 
blows  penetrating  between  tbe  ribs,  and 
InflictlnK  a  wound  which  caused  tbe  death 
of  Deakle  several  days  afterwards.  The 
defendants'  evidence  tended  to  show  that 
Deakle.  when  he  ran  up  to  the  combat- 
ants, Htrack  Frank  Whatley  with  his  ftst. 
and  knocked  blm  down;  that  the  parties 
all  rushed  together,  and  were  on  tbe 
ground  when  the  fatal  blow  was  struck; 
**  that  Frank  Whatley  did  not  hold  Deakle 
for  tbe  purpose  of  letting  Ellle  cut  him, 
and  did  not  know, at  tbetimeof  tbestnig- 
gle  or  before  or  after  It,  that  Ellie  was  go- 
ing to  cut  or  had  cut  blm."  On  this  evi- 
dence the  defendants  xeqneated  the  follow* 
Ing  charges  In  writing,  and  duly  excepted 
to  tbelr  refusal:  **(1)  If  the  state  of  the 
case  is  such  that,  after  an  entire  compari- 
son, consideration,  weighing,  and  sifting 
of  all  tbeeridence  It  leares  the  minds  of  tbe 
Jury  In  that  condition  that  tbey  cannot 
say  tbey  have  an  abiding  and  absolute 
bell^  of  thegoilt  of  tbe  defendants,  they 
oagbt  to  find  them  not  guilty.  (2)  II  tbe 
Jury  bellevp  from  tbe  evidence  that  at  the 
time  of  the  commencement  tff  tbe  flght  be- 
tween Ellie  Whatley  and  Freeland.  If  they 
believe  frtim  tbe  evidence  that  a  fight  took 
place  between  them,  and.  that  after  it  had 
commenced,  Frank  Whatley  ran  oat  to 
where  It  was  going  on;  and  that,  after 
he  got  there,  it  appeared  from  all  the  evi- 
dence that  Ellie  and  Freeland  were  en- 
gaged in  a  fight,  and  It  reasonably  ap- 
peared to  blm  that  hla  brother  Ellie  was 
In  danger  <if  grievous  bodily  barm;  and 
that  it  would  have  %o  appeared  to  any 
reasonable  man:  and  that  It  also  ap- 
peared that  said  Frank  Whatley  could 
not  prevent  tbe  reasonable  appearance  of 
danger  nt  grievous  bodily  barm ;  and  that 
It  would  have  so  appeared  to  any  reason- 
able man;  and  that  It  also  appeared  that 


said  Frank  Whatley  conld  not  prevmtthe 
reasonable  appearance  of  danger  of  griev- 
ous bodily  barm  to  bis  brother,  Ellie, 
without  striking  said  Freeland  In  defense 
of  his  brother,  even  though  it  afterwards 
turned  out  that  Ellie  was  not  acting  In 
self-defense,  but  as  mutter  of  fact  was  ag- 
gressor, in  the  difficulty  which  finally  re- 
sulted in  the  death  of  Deakle,  unless  Frank 
Whatley  combined  or  confederated  wltb 
his  brother  Ellie  to  cut  Deakle  before  or  at 
tbe  time  of  the  difficulty  between  said 
Frank  and  Deakle.  (3)  If  the  Jury  believe 
from  all  the  evidence  that  Frank  Whatley 
knew  nothing  of  the  fight  between  Ellle 
Wtantley  and  Freeland  until  after  It  com- 
menced, and  tbatbe  then  ran  out  to  when* 
it  was  ^olng  on ;  and  It  they  further  be- 
lieve that  Ellie  Whatley  was  Frank's 
brother;  and  that,  after  getting  out 
where  the  fight  was  going  on,  he  found 
that  Freeland  hadEUlebytbe  throat  with 
one  hand,  and  had  a  knlie  In  the  other 
hand;  and  that  Itreasonably  appeared  to 
blm  tiiat  Ellle  was  in  danger  of  grleroos 
bodily  barm,  whether  or  not  such  danger 
actually  existed,  and  that  It  would  have 
BO  appeared  to  any  reasonable  man,— th«i 
Frank  Whatley  would  be  guilty  of  no  of- 
fense whatever  In  striking  said  Freeland 
with  his  fist,  unless  be  combined  orconfed- 
erated  at  the  time  orbefore  tbe  commence- 
ment of  tbe  dltfleulty  In  which  Ellie  What- 
ley Is  alleged  tohavecnt  Deakle, and  would 
not  be  responsible  for  any  act  or  cutting 
ol  Buld  Deakle  by  Ellie." 

Sttm  B.  Bro  wae  and  J,  J.  Parfrer,  for  ap- 
pellants. W.  L.  Martin,  Atty.  Geo.,  and 
CUrkea  A  Webb^  for  the  State. 

McClbllan.  J.  The  exceptions  reserved 

go  only  to  the  action  of  tbe  trial  court  in 
reusing  three  ctaorgee  requeste<1  by  the 
defendants.  Of  these  tbe  first  required  an 
acquittal  unless  the  Jury  conld  say  they 
bad  an  abiding  and  absolute  belief  of  the 
guilt  of  the  defendants.  Tbe  measure  of 
proof  required  by  tbis  ioetructlon  is  too 
great,— the  degree  of  conviction  of  guilt 
Is  too  high.  Anabeolateliellef  ctfthetrutb 
of  an  alleged  fact  would  exclude  every 
doubt  of  its  existence,  conjectural,  specu- 
lative, poBBible,  unreasonable,  as  well  as 
that  reasonable  doubt  of  guilt  which  alone 
Justifies  an  acquittal.  McKIeroy  t.  State. 
77  Ala.  95;  Londy  t.  State,  ante,  189. 

Charge  No.  2  asserts  no  proposition  of 
law  bearing  on  the  offense  charged.  It 
postulates  certain  facts  with  reference  to 
the  assault  by  one  of  tbe  defendants  com- 
mitted on  a  person  (one  Freeland)  other 
than  the  deceased,  and  anthorizes  thejury 
to  find.  It  tbey  believe  these  facts,  that 
said  defendant  bad  a  right  to  strike  Free- 
land,  onlese  tbey  farther  foand  that  said 
defendant  conspired  with  h's  brother,  the 
other  defendant,  before  or  at  the  time  of 
the  commencement  of  the  difficulty,  to  cut 
Deakle,  the  deceased.  The  action  of  tbe 
court  on  this  Instruction  was  manlfratly 
proper.  Each  of  tbe  defendants,  under  a 
phatte  of  the  testimony  found  in  this  record, 
would  have  been  wholly  unjustified  in 
cutting  Deakle,  however  free  from  fault 
each  of  them  may  have  been  In  their  ac- 
tions towards  Freeland;  and  a  charge 
whlcb  asserts  only  their  rIghtH  agaiDSt 
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the  latter  could  hare  no  other  effect  than 
to  confuse  tbe  Jury  In  their  Inveetlgatlon 
and  conRideratlun  of  the  real  laene  In  the 
cnae,— the  suilt  or  Innocence  of  tbe  deCend- 
ants  ol  tbe  murder  of  Deakle. 

Tta9  third  Inatraetlnn  asked  for  defoid- 
ant  proceeds  on  the  theory  that  one  of 
the  defendants,  finding  tbe  other,  his 
brother,  In  Imminent  peril  of  lite  or  limb, 
hnd  the  right  to  stribe  and  bill  In  his  de- 
fense, altbuugh  the  difficulty  was  brouffbt 
on  by  his  brother,  and  notwithstanding 
the  latter.  In  the  Urst  Instance,  might  have 
declined  tbe  combat,  or  safely  retreated 
from  It,  or  might  have  retreated  after  bla 
brother  came  upon  the  acme,  and  was 
thns  advised  of  the  situation.  The  theory 
Is  unsound.  We  need  not  go  to  the  extent 
of  holding  that  one  may  not  stribe  In  de- 
fense of  his  brother,  though  the  latter  was 
In  fault  In  bringing  od  the  dlfflcnlty,  and 
might  have  avoided  It,  It  he  did  not  know 
of  such  tnolt  or  means  of  escape;  but  we 
do  hold  that  the  fatal  blow  cannot  be  Jus- 
tified If  the  brother  might  have  retreated 
at  or  after  the  time  when  the  other  came 
to  hie  asBlstaace.  It  Is  safe  to  say,  at 
least,  that  no  man  may  lawfully  kill  in  de- 
fense of  another  nnder  circumstances 
known  to  both  which  admitted  ot  retreat 
by  the  party  In  whose  b^alt  the  Intervm- 
tlon  was  made;  and  a  charge  which  tails 
to  negative  the  existence  of  an  avenue  ot 
escape,  and  demands  an  acquittal,  preter- 
mitting all  Inquiry  as  to  the  feasibility  of 
retreat  at  any  time  after  the  situation  Is 
uncovered  to  the  third  person  making 
himself  a  party  to  the  difflculty,  is  proper- 
ly refused.  State  t.  Cain.  2U  W.  Va.  681; 
State  V.  Oreer,  22  W.  Va.  8u0;  Smurr  t. 
State,  lOfi  Ind.  125,4  N.  E.  Rep.  446.  A 
charge  requiring  an  acquittal  of  the  party 
first  engaged  In  thedifflculty.bad  ho  deliv- 
ered the  fatal  blow,  without  submitting 
the  question  of  retreat  to  the  Jury,  would 
be  had;  and  his  brothercanhaveuogreat- 
er  or  otherilghts  than  would  have  been 
bis.  Cleveland  t.  State,  86  Ala.  1.  6  South. 
Rep.  426;  Gibson  v.  State,  89  Ala.  121,8 
South.  Bep.  98.  This  Instruction,  mure- 
over.  Is  open  to  tbe  same  nbjwtlone  tiken 
above  to  th«  second  charge.  It  gueii  to 
Justify  tbe  killing  ot  Ueakle  because  ot  cer- 
tain facts  existing  with  respect  to  Free- 
land,  with  whom  the  difficulty  first  com- 
menced, when  the  Jury  might  have  found 
both  defendants  free  from  fault  so  far  as 
Freeland  was  concerned,  and  wholly  with- 
out excuse  In  respect  of  Deakle,  who,  as  the 
tendency  of  the  evidence  goes  to  show,  In- 
tervened in  tbe  difficulty  In  a  pacific  man- 
ner, and  with  pacific  Intentions,  invnUIng 
no  necessity  for  bis  death.  The  Judgment 
of  tbe  city  court  Is  affirmed. 


Alabaua  O.  S.  R.  Co.  t.  Moody. 

(Su/prenut  Court  <if  AlabaTna.   April  20, 1891.) 

Opikion  Etidbncb— Billing  Stoox— BsauoBKCE 
OF  Railroad  Ehplotbs. 

1.  In  an  action  for  neellgence  la  killing  a 
tiiOTOoghbred  Galloway  tnill,  testimony  ss  to  its 
vftluei  given  by  two  wftnesseB,  one  of  wfaom  wss 
sapenntendeDt  of  plaintiff's  stock  farm,  the  ottiar 
a  iumerwbo  bad  raised  and  sold  csttleand  half- 


breed  Galloway  calves,  both  knowing  tite  boll, 
his  breed,  and  peoallar  merits,  was  aomlssible. 

2.  The  Bocidetit  occurred  apoa  a  clear,  dark 
nieht,  defendant's  train  running  at  a  speed  of  85 
milos  per  hour,  and  tbe  locomotive  having  a 
bead-light  that  would  not  permit  the  engineer  to 
see  obstructions  60  feet  distant,  within  whloh 
distance  the  animal  was  Urst  seen.  Htfd,  that 
testimony  that,  upcm  one  occasion,  the  ennneer 
of  this  company  blew  the  whistle  at  witness, 
while  walking  along  tbe  track  at  least  800  yards 
ahead  of  the  train,  Is  admissible  In  rebuttal,  as 
bearing  upon  defendant's  negligence  In  using  a 
defective  head-llRbt,  or  the  failure  of  its  employes 
to  keeps  proper  lookout 

8.  The  Jury  having  been  Instructed  that,  if 
they  believed  defendant's  evidence,  they  must 
find  for  defendant,  it  Is  not  error  to  charge,  at 
the  instanoe  of  plaintiff,  tiiat  tliey  **aTe  not 
obliged  to  find  for  defendant  at  all  events,  and, 
If  they  Ao  not  believe  the  evidence  tending  to  ao- 
qult  tjae  defendant  of  nenllgenoe,  then  a  verdict 
may  be  found  for  the  piaintifl : "  It  appearing  that 
the  animal  was  Idlted  wtendant's  moving 
train,  and  the  burden  being  on  defendant  to  show 
that  proper  dlUgenoe  was  used  to  inreveat  the  In- 
jury. 

i.  A  charge  that  plaintiff  Is  entitled  to  re- 
cover If  the  animal  could  and  ougbt  to  have  been 
seen  In  time  for  the  engineer  to  check  the  speed 
of  tbe  train  and  blow  the  whistle,  thoogh  it  migiit 
not  and  oould  not  have  been  seen  in  ume  to  vtop 
the  train  and  avoid  the  Injory,  is  emur,  the  ao- 
tionable  negllgenoe  being  c^endont's  failore  to 
keepa  proper  lookout;  and  thedefeot  is  not  cured 
by  the  court,  upon  its  own  motion,  charging  "that 
the  juiy  must  further  believe  that  iiie  accldoat 
oould  have  been  prevented  if  tbe  engineer  bad 
seen  the  bull  as  soon  as  he  oould  and  ought  to 
have  seen  htm, each  charge  tending  to  qualU> 
and  llndt,  and  not  explain,  piointiff'a  request. 

6.  A  cbai^e  that  defendant  is  negligent  tn 
failing  to  use  a  locomotive  bead-llgbt,  such  as  Is 
in  use  on  the  best-equipped  railroads,  without 
regard  to  its  actual  uulity  or  superiority  as  dem- 
onstrated by  use,  is  defective. 

6.  It  Is  not  error  to  chai^  that  defendant  Is 
not  excused  from  negligence,  If  by  proper  dili- 
gence tbe  antmal  ought  to  have  been  seen  in  time 
to  fri^tes  it  off  tbe  tradii  by  tbe  fact  that  tbe 
engineer  did  not  see  It  nnul  the  train  was  within 
80  feet  of  the  snimaL 

Appeal  from  droalt  court.  Tiucaloow 
county;  S.  H.  Sprott,  Judge. 

This  suit  was  bronght  by  the  appellee, 
Frank  8.  Moody,  against  the  appellant 
railroad  corporation,  and  sought  to  re- 
cover damages  for  the  killing  ot  a  Gallo- 
way bull,  tbe  property  ot  tbe  plaintiff, 
which  was  alleged  to  have  been  cnused 
by  tbe  negligence  of  the  defendant  In  run- 
ning Its  locomotive  and  train  of  cars. 
The  defendant  pleaded  tbe  general  Issue, 
and  Issue  was  Joined  thereon.  On  tbe  trl 
al  it  was  shown  that  the  animal  was 
killed  by  ond  of  the  defendant's  trains  at 
a  point  on  its  road  at  about  6:45  o'clock 
In  tbe  afternoon.  It  was  undisputed  that 
the  defendant's  schedule  rate  of  speed  on 
tbe  portion  of  tbe  road  upon  which  tbe 
accident  occurred  was  23  miles  per  hour; 
that  the  train  wbleh  killed  tbe  animal 
was  running  at  a  rate  of  85  miles  per 
hour;  that  a  train  running  at  that  rate 
could  not  have  been  stopped  In  a  less 
space  than  800  yards;  that  the  night  of 
the  accidrat  was  clear,  dry,  and  dark; 
that  tbe  locomotlTe  which  killed  tbe  ani- 
mal bad  on  It  a  bead-light  wblch  would 
not  enable  the  engineer  and  fireman  to 
see  obstructions  on  the  track  further 
than  60  feet  In  front  of  the  locomotive; 
that  the  animal  was  notln  faetaeen  by  tbe 
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engineer  or  fireman  nntil  the  locomotive 
was  within  60  feet  ot  bim ;  and  that  whan 
seen  he  waa  standing  on  the  track.  There 
was  some  evidence  tending  to  ehow  that 
a  proper  head-light  when  in  good  order 
would  caaC  Its  light  so  that  obstructions 
on  the  track  troald  he  visible  at  a  much 
fcreater  distance  than  00  test  from  the 
moving  train.  There  was  much  conflict- 
ing testimony.  The  evidence  ot  the  wit- 
nesses Hamner  and  Bridges,  to  which  ob- 
jection and  exception  were  reserved,  Is 
snfficlently  shown  In  the  first  paragraph 
of  the  opinion.  The  witness  Holllns  testi- 
fied that  on  one  occasion  "the  engineers 
of  the  Alabama  Great  Southern  Railroad 
blew  their  wbtsUes  at  htm  In  the  years 
1887  and  1888.  when  he  waa  walking  along 
eatd  railroad  track  at  least  800  yards 
ahead  ot  the  train."  The  defendant 
moved  to  exclude  this  testimony  as  Irrel- 
evant and  lll^al,  and  dnly  excepted  to 
the  court's  overraling  this  motion.  The 
aald  wttneBS  Hollins  and  one  Bridges,  a 
witness,  testified  that  In  thedr  opinion  a 
head-light  to  an  engine  wonld  show  snch 
a  light  aa  would  enable  the  engineer  to 
see  several  hundred  yards  ahead  ot  the 
engine.  The  defendant  moved  to  exclude 
this  testimony  of  both  the  witnesses,  on  the 
STonnd  that  they  were  not  shown  to  be 
experts,  nor  shown  to  have  bad  any  ex- 
perience as  to  the  distance  head-lights  to 
an  engine  would  throw  th^r  Hght.  The 
plaintiff  requested  the  following  charges 
in  writing,  which  the  court  gave,  and  to 
the  glrlns:  ot  which  the  defendant  sepa- 
rately excepted :  "(c)  When  the  plaintiff 
shows  that  the  defendant's  train  killed  his 
bull,  the  bonlen  of  proof  that  the  injury 
was  the  result  ot  an  unavoidable  acci- 
dent, or  other  matter  acquitting  the  de- 
fendant ot  negligence,  la  cast  on  the  de- 
fendant; and,  unless  the  Jury  believe  that 
the  defendant  has  estHbllshed  the  excul- 
pating fact  by  a  preponderance  of  the  evl- 
ileiiee,  the  Jury  must  find  for  the  plaintiff. 
(d)  Although  the  Jury  believes  from  the 
evidence  that  the  engineer  and  fireman 
were  at  tta^r  posts  and  doing  their  duty, 
and  although  the  Jury  may  believe  the  tes- 
timony ot  the  engineer  that  the  head  light 
In  the  locomotive  that  killed  plulntltTs 
bull  cast  Its  light  only  6U  feet  In  front  ot 
the  engine,  yet  If  they  believe  from  the  evi- 
dence that  a  proper  and  good  head-light, 
such  aaarein  use  on  the  best  equipped 
railroads,  wonld  cast  Its  light  to  a  great- 
er distance,  and  to  such  a  distance  aa 
would  aid  the  officers  In  charge  ot  the 
train  In  avoiding  accidents  and  injuries 
to  stock,  then  the  jury  Is  authorized  to 
Infer  that  the  bead-light  in  said  locomo- 
tive was  defective;  and  unless  It  la  shown 
that  the  d^ect.  It  they  find  it  was  defect- 
ive, aroaefromsomecanse  occurring  In  the 
course  of  travel,  they  are  authorized  to 
find  the  defendant  guilty  of  negligence; 
and.  if  they  also  believe  that  the  negll- 
gent^e  was  the  proximate  L-ause  ot  the  In- 
Jury  to  plaintiff's  bull,  they  must  find  for 
tlie  plaintllT."  Plalntlll  also  asked  the 
following  chance:  Even  if  the  Jury 

should  bellere  that  the  bull  was  not  seen 
at  a  distance  at  which  the  train  could  be 
brought  to  an  actual  stop,  at  the  place 
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where  the  bull  waa  seen,  nemrthelsm.  If 
the  animal  could  and  ought  to  have  been 
seen  In  time  for  the  engineer  to  check  up 
his  speed  and  sound  hlR  whistle,  they 
uiuit  find  for  the  plaintiff. "  The  court 
gave  this  charge,  but  with  an  explanato- 
ry charge,  which  la  set  out  In  the  opinion, 
and  the  defendant  duly  excepted  to  the 
giving  of  the  explanatoiy  charge.  The 
defendant  requested  the  court  to  give  the 
tollowing  charge  In  writing:  "(1)  The 
court  charges  the  Jury  that.  If  they  believe 
all  the  evidence  in  this  case,  they  should 
find  their  verdict  tor  the  defendant."  The 
court  refused  to  give  this  charge,  and  the 
defendant  duly  excepted.  There  was  Judg- 
ment tor  the  plaintiff,  and  the  defendant 
now  brings  this  appeal,  and  aaslgns  the 
various  rulings  ot  the  lower  court  as  er- 
ror. 

Wood  &  Wood  and  J.  J.  MayOeld,  for 
appellant.  F.  8,  Moodjr  aa6J,  M.  Fwtee, 
for  appellee. 

Clofton,  J.  Thwe  Is  no  error  in  retns- 
Ing  to  exclude  the  evidence  ot  Bamner 
and  Bridges  as  to  the  value  of  the  animal 
killed.  The  former  had  been  and  was  su- 
perintendent of  plain  tiff's  stock  tiirm  for 
several  years,  and  the  latter  is  a  farmer 
engaged  in  raising  and  selling  cattle,  and 
had  raised  and  sold  some  hall-breed  Gallo- 
way calves,  the  animal  killed  beluga  thor- 
oughbred Galloway  bull.  Both  ot  them 
knew  the  bull,  his  breed  and  peculiar 
merits.  When  the  witness  knows  the 
property,  no  peculiar  skill  is  requisite  to 
quality  him  to  taitify  to  its  value;  nei- 
ther is  It  neceasary  that  tbe  uplnloa  of  the 
witness  shall  be  based  upon  actual  aales 
at  the  place.  Though  such  sales  are  more 
reliable  evidence  ot  the  market  value,  the 
witnesses  may  give  their  opinion,  based 
upon  general  observation  and  experience 
and  knowledge  ot  the  property  and  its 
IntrlnBlc  merits.  Ward  v.  Reynolds.  82 
Ala.  »S4;  State  v.  Finch,  70  Iowa,  816,30 
N.  W.  Rep.  578;  CantUng  v.  Ballroad  Co.. 
M  Mo.  886. 

Neither  Is  there  error  In  refusing  to  ex- 
clude  the  evidence  of  Hollins  and  Bridges, 
which  was  Introduced  in  rebuttal.  The 
motion  to  exclude  is  based  upon  the 
grounds  that  the  witnesses  are  not  shown 
to  be  experts,  and  thnt  the  circumstances 
testified  to  by  them,  having  occurred  at 
other  times  than  the  killing  ot  the  animal, 
and  having  no  connection  with  It,  are  Ir- 
relevant. While  the  rule  requiring  the  evi- 
dence to  be  confined  to  the  Ihbuo  excludes 
ell  collateral  facta  not  put  in  Issue  hy  tlie 
l>leadlngs,  and  which  are  Incapable  of 
HfforilinK  any  reasonable  Inference  or  pre- 
sumption as  tothe  principal  matter  ot  con- 
troversy, it  does  not  exclude  any  facta 
which  shed  light  on  the  main  inquiry,  and 
do  not  tend  to  withdraw  the  attention  of 
the  Jury  from  aucn  inquiry.  In  Rrlerly  v. 
Mills,  128  Mass.  291,  in  an  action  for  the 
price  of  a  loom  attachment,  sold  under  an 
agreement  that  it  should  work  succesHful- 
ly.  whetherlt  did  bo  or  not  being  the  ques- 
tion In  dispute,  the  plaiutitf,  after  Intro- 
ducing evidence  that  the  defendant's  loum, 
and  another  loom  were  substantially  alike 
in  the  mechanical  arrangements,  tboush 
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different  aooiewbat  In  df^talla,  was  permit- 
ted tu  put  in  evidence  that  the  attachment 
bud  wurfcedsucceHstulIyonthe  latter  loom. 
The  evidence  was  held  admlBslble.  And  In 
Railroad  Co.  v.  Blcbardnon,  91  U.  S.  461. 
whlcb  was  an  action  aKoinst  a  railroad 
company  lor  injury  canaed  by  flro  cnuima- 
nlcated  by  a  locumotlve,  evidence  that,  at 
various  tlmee  during  the  same  summer, 
some  of  the  detendant'H  locomotlvee  scat- 
tered flro  In  paBRlDS  buildings,  thouKb  It 
was  not  shown  that  either  of  those  which 
the  plaintiff datmeil  commnnlcated  theflre 
was  amonff  the  nomber,  or  sluilllar  In 
make,  was  held  adniltislble,  ae  tendlne  to 
prove  a  consequent  probability  that  some 
loco  motive  caused  the  Are,  and  a  nefflltsent 
habit  ol  the  officers  and  agvnts  of  the  rail- 
road company.  These  cases  are  cited  as 
lIlustratlonHof  theappllcutlons  of  the  rule, 
but  we  need  not  extend  It  aofartosDstalo 
the  relevancy  ol  the  evidence  In  the  present 
vas?. 

Whether  the  head-lifcht  on  defendant's 
engine  was  suitable  and  efficient,  reflecting 
its  light  far  enough  to  enable  tbe  engineer 
to  discover  obstructloDS  on  the  track  in 
time  to  stop  the  train  before  reaching 
them,  were  material  Inquiries  liivolved  In 
tbe  issue  presented  by  tbe  pleadings.  Any 
evidence  which  sheds  light  on  these  mate- 
rial Inqnlrlea  cannot  be  said  to  be  Irrele- 
vant. The  engineer  and  fireman  having 
testified  that  tbe  head-light  would  notcast 
Its  light  so  that  un  ohstructlnn  on  the 
track  of  the  size  of  the  animal  killed  could 
tM  seen.  It  was  competent  for  the  plaintiff 
to  prove  In  rebattal  facts  from  which  tbe 
lory  might  infer  thattbe  head-lights  Id  or- 
dinary use  on  the  defendant's  trains  reflect- 
ed light  far  enough  to  make  obstructions 
visible  at  a  greater  distance,  and  that  the 
bead-light  on  tbe  particular  locomotive 
was  defective,  or  that  the  engineer  and 
fireman  did  nut  keep  a  proper  lookout. 
The  fa(*ts  testified  to  transplml  on  the 
same  road, and  about  the  partoftheroad, 
where  tbe  animal  was  killed.  The  engi- 
neer and  fireman  testified  chat  on  the  night 
of  tbe  accident  there  was  un  log  or  molst- 
are,  the  atmosphere  was  dry,  nnd  It  was 
clear.  Tbe  conditions  were  the  same,  or 
leas  favorable,  on  the  occasion  testified  to 
by  the  witnesses.  7  Amer,  &  Eng.  Enc 
Law,  59.  6(1. 

The  court  having  Instructed  the  Jury,  II 
they  believed  the  defendant's  evidence  tbey 
must  find  for  defendant,  there  was  no  er- 
ror In  charging,  at  the  instance  of  plain- 
tiff, that  they  *'are  nut  obliged  to  find  for 
defendant  at  all  events,  and  If  they  do  not 
believe  the  evidence  tending  to  acquit  the 
defendant  of negllgence.then  averdlctmay 
be  found  for  tbe  plaintiff."  It  having  been 
shown  that  the  animal  was  kilted  by  a 
moving  train  of  defendant,  the  burden 
wan  shitted  on  the  conipony  to  show 
that  proper  diligence  tu  prevent  the  Injury 
was  used,  or  that,  without  fault  on  Its 
part,  the  animal  was  not  dlBCovered  un- 
til tbe  peril  became  so  imminent  that  the 
Injury  could  not  have  been  averted  by  use 
of  all  tbe  means  known  to  skllUul  engi- 
neers. Railroad  Co.  t.  Hembree,  85  Ala. 
481,  5  South.  Rep.  173.  The  credibility  of 
the  defendant's  witnesses  was  and  must 


(Ala. 

be  left  to  tbe  Jury;  and  when  tbe  testi* 
mony  by  which  the  party  on  whom  is  cast 
the  burden  of  proof  attempts  to  sustain 
his  cause  of  action  or  defense,  as  the  case 
may  be,  Is  not  believed,  tbe  logical  result 
is  an  adverse  verdict.  Railroad  Go.  v. 
McAlplne.  80  Ala.  78. 

The  proposition  asserted  by  charge  b  Is 
that  plaintiff  Is  entitled  tu  recover  If  tbe 
animal  could  and  ought  to  have  been  seen 
in  time  for  the  engineer  to  check  tbe  speed 
of  tbe  train  and  blow  the  whistle,  though 
It  might  not  and  could  not  have  been 
seen  In  time  to  stop  tbe  train  so  as  to 
avoid  the  injury.  When  an  obstnictlun 
on  the  track  could  and  ought  to  have 
been,  but  was  unt,  discovered  In  time  to 
avert  the  catastrophe,  the  actionable 
negligence  consl<tts,  nut  in  the  omission  to 
check  the  speed  of  tbe  train  or  blow  the 
whistle,  but  in  the  failure  to  keep  a  prop- 
er lookout.  Railroad  Co.  Bayliss.  77 
Ala.  429.  Tbe  engineer  Is  not  required  to 
check  the  speetl  ol  the  train  if,  when  an 
animal  is  seen  on  the  track,  the  Injury 
cannot  possibly  be  prevented.  But  it  is 
Insisted  that  any  error  In  the  charge  is 
cured  by  what  Is  designated  an  explana- 
tory charge  given  by  the  court  ex  mero 
ntota,  to  the  effect  "that  the  Jury  must 
farther  lielieve  that  the  aceiotmt  could 
have  been  prevented  it  the  engineer  bad 
seen  the  bull  as  soun  as  he  could  and 
ought  to  have  seen  bim. "  Section  2756  of 
the  Code  provides:  "Charges  moved  for 
by  either  party  In  writing  must  be  given 
or  refused  In  the  terms  In  whlcb  they 
are  written;  and  the  Judge  must  write 
thereon  '  Given*  or  '  Refused,'  as  tbe  case 
may  be,  and  sign  his  name  thereto."  The 
section  does  notprevent  giving  an  explan- 
atory charge,  but  prohibits  tbe  court 
from  quullfylng.  limiting,  or  modifying  a 
chaise  requested  and  given.  A  charge- 
asked  which  needs  quntlflcatlon  or  modlfl- 
cation  to  make  It  a  correct  l^al  proposi- 
tion, as  applicable  to  the  evidence,  should 
be  refused.  Elland  v.  State.  62  Ala.  822. 
The  purpose  and  office  of  an  explanatory 
charge  Is  to  simplify  a  charge  given,  or  to 
relieve  It  uf  Involvement  or  obscurity,  or 
to  prevent  misunderstanding  or  mlsappli- 
catjon.  Tbe  chiThge  given  by  the  court  ol 
Its  own  motion  did  not  explain,  but 
qualified  or  limited,  the  charge  given  at 
request  ol  plaintiff,  and  does  not  com  the 
apparent  error. 

As  a  general  proposition,  a  railroad 
company  fulfills  tbe  duty  and  observes 
the  care  Imposed  by  the  law,  when  it  fur- 
nishes its  road  with  such  machinery  and 
appliances  as  are  generally  used  on  well- 
regulated  roads,  and  have  been  found 
sufficient,  sale,  and  prudent.  The  rule 
settled  by  our  decisions  Is  that  tbe  com- 
pany does  not  owe  the  duty  to  adopt  new 
inventions,  though  some  persons,  r^ard- 
ed  Bkllirui  and  experienced,  may  deem 
them  less  dangerous,  but  that  the  compa- 
ny fulfills  Its  duty  when  it  adopts  those  in 
ordinary  use  by  prudently  conducted  and 
well-regulated  roads  engaged  In  like  busi- 
ness, under  like  drcurostances.  Railroad 
Ou.  V.  Allen,  78  Ala.  494:  Railway  Co.  v. 
Propst,  83  Ala.  618.  8  South.  Rep.  764; 
Wilson  V.  Railroad  Co.,  US  Ala.  369,  4- 
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South.  Rep.  701;  Railroad  Co.  v.  Hall.  87 
Ala.  70S,  6  South,  ttep.  377.  It  la  true  these 
were  CMeB  of  employes,  hat  In  the  case 
laat  cited  It  Is  said,  generally,  "as  to  ap- 
pliances,—particularly  new  Inventions  or 
chaniB^us  claimed  to  be  Improvements.— all 
railruadt)  are  not  required  to  conform  to 
one  Btundard.  Allowance  is  and  moat  be 
made  for  diversity  of  opinion,  and  their 
use  by  a  majority  of  roada  does  not  neces- 
sarily require  all  raflronda  to  adopt 
them. "  This  Is  the  general  rule  as  to  the 
duty  and  the  degree  of  care  required  of 
railroad  companleft.  The  rule  derlared  in 
Itailroad  Co.  v.  Lyon,  62  Ala.  71.  that  due 
cai-elsnot  observed  when  a  train  Is  run 
at  Kuch  speed  that  It  cannot  be  stopped 
within  the  limit  at  which  the  ungineer  can 
plainly  see  upon  a  straight  track  an  ob- 
struction thereon  of  the  size  of  a  man  or 
young  mule,  was  explained  and  qualified 
in  Builroad  Co.  v.  Jones,  71  Ala.  487,  as 
follows :  "It  was  not  Intended  to  assert 
more  than  that  it  is  the  duty  of  railroad 
coniL^antes  to  employ  the  best  machlneiy 
and  appliances  which  are  in  use,  and  the 
failure  to  emi^oy  them.  In  view  of  the 
hasardoua  agencies  they  control,  the  dan- 
fTers  neeeasariiy  Incidental,  Is  a  want  of 
the  care  and  dlllKeucc  a  man  of  ordinary 
Itrnderu'e  would  observe.  The  omission 
to  provide  them  is  a  violattun  of  the  duty 
enjoined  by  law,  and.  If  there  is  no  more  In 
the  particular  case  than  the  omission  and 
consequent  Injury,  the  court  may,  as  a 
matter  of  law.  declare  there  Is  actionable 
nej^llf^nce. "  This  explanation  was  em- 
phaKiied  in  Railroad  Co.  v.  McAlpine,  75 
Aln.  IIS.  Thouffh  not  required  to  adopt 
every  new  Invention,  public  policy  requires 
that  a  railroad  company,  on  account  of 
the  haiards  Incidental  to  the  employ- 
ment of  the  powerful  ngency  of  ateam, 
be  held  to  the  exercise  of  the  utmost  prac- 
tit'able  care  and  dlllKence,  and  thatlt  keep 
apace  with  the  Improvements  of  T>rogresH- 
ive  Hklll  and  experience,  adopting  such 
machinery  and  appliances  as  nhall  be 
found  by  actual  tests  to  diminish  the  per- 
ils of  life  and  property  incident  to  the 
nature  of  the  business.  This,  as  we  un- 
derstand U,  Is  the  extent  of  the  meaning 
of  the  terms,  "the  best  machinery  and  ap- 
pliances which  are  In  use,"  as  emploved 
In  the  eases  referred  to  above.  Utility, 
demonstrated  by  use,  not  the  mere  fact 
that  an  fnTentlon  Is  adopted  by  the  best- 
eqolpped  roads,  Is  made  the  standard  of 
dnty.  The  defect  in  charge  rfeonsfsts  hi 
this:  It  makes  mera  use  on  the  best- 
equipped  railroads  the  test  of  a  proper 
and  good  head-llf^ht,  thus  making  the  acts 
of  svrh  roads  the  absolute  role  as  to  the 
derive  of  care  required  of  defendant  or 
other  roads,  without  regard  to  Its  actual 
utility  or  superiority  as  demonstrated  by 
the  use.  Particular  machluery  and  appU- 
anees  may  be  In  use  on  the  roads  best 
eqaipDed  generally,  and  yet  not  the  best 
Diaenhmy  and  appliances  in  use. 

There  Is  no  error  in  the  last  charge  giv- 
en at  request  of  plaintiff.  Certainly  de- 
fendant Is  not  excused,  If,  by  proper  dili- 
gence, tbe  animal  ought  to  have  been  seen 
Id  time  to  frighten  it  off  the  track,  by  the 
mere  fact  that  the  engineer  did  not  see  It 
T.980.no.7 — 16 


until  the  trafai  was  wltbln  60  feet  of  the 
animal.  For  the  errors  menldoned  ]udg^ 
ment  Is  reversed,  and  cause  remanded. 


Slatton  r.  Blount. 
iSu/preme  Court  of  Alabama.  April  80, 1891.) 

DbBDS — CONSTBUCTION — "HbIRS  OF  HbB  BODT" — 

Fbb-Tail. 

1.  A  deed  written  on  a  blank  form,  appar- 
ently  by  an  unskillful  person,  recited  that  '*this 
indentare,  made  *  «  *  betjveen  •  *  •  of 
the  first  part,  and  M.  and  the  heirs  ol  her  body, 
of  the  second  part,  witnesseth, "  etc.  There  was 
a  warranty  of  title  to  "M.  and  the  heirs  of  her 
body,"  the  last  phrase  being  aubstituted  for  ttie 
printed  word  "heirs."  All  tha  pronouns  relating 
to  the  "second  party"  were  in  tae  singular  num- 
ber, ana  no  re&rence  was  made  to  tie  children 
of  the  grantee.  Held,  that  such  deed  oouveyed  no 
estate  to  her  children,  but  a  fee-tail  to  the  gran- 
tee, which,  by  Code  Ala.  1  18SB,  became  a  fee- 
simple. 

2.  Where  sach  grantee  is  living,  the  words 
**  heirs  of  her  body, "  nnaceompa&led  by  any  other 
descriptive  ezin^essiona,  are  too  indefinite  to  con- 
vey title  to  her  children. 

Appeal  from  circuit  court,  Tuscaloosa 
county;  S.  H.  Spbutt.  Judge. 

This  was  a  statutory  action  of  ejecr,- 
ment,  brouxht  by  M.  P.  Blount  against 
Luther  Hiuyton,  to  recover  certain  de- 
scribed land.  Among  other  rulings  of  the 
court  and  charges  asked  for  thedetendaut, 
lie  Q»ked  the  general  afflrmatlro  charge  in 
his  favor,  which  tbe  court  refused,  and  tbe 
d^eudant  duly  excepted.  Judgment  for 
plaintiff.    Defendant  appeals. 

Fntok  S.Moody  and  t'oBterdk  Jonea,  for 
appellant.  Carl  Gmntluor  and  Wood  A 
Wood,  for  appellee. 

Walker,  J.  A  printed  blank  form  was 
Dsed  In  the  execntion  of  tbe  deed,  npon  tbe 
construction  of  which  dei>ende  appellee's 
right  of  recovery.  Jo  .copying  the  parts 
of  the  Instrument  which  have  a  bearing 
upon  the  question  of  construction,  the 
written  words  are  Itiiliclzed,  so  as  to  dis- 
tlDgnlsh  them  from  the  printed  matter. 
The  deed  commences  and  proceeds  as  fol- 
low: "'l^ls  indentare.  made  tlie^  day  of 
F^brtiarj,  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  a/zf^-aewo, 
between  J.  P.  Thoinpaon,  of  the  first  part, 
and  Mary  Frttneea  Blount  and  the  heirv  of 
ber  body,  of  tbe  second  part,  wltnesHeth  : 
That  the  said  party  of  the  first  part,  for 
and  in  eoneitleration  of  tbe  sum  of  s/x 
hundred  dollars  to  Mm  In  hand  paid,  at 
and  beforethe  sealing  and  delivery  of  these 
presents  by  the  parry  of  the  necoDd  part, 
the  receipt  whereof  Is  hereby  acknowl- 
edged, hath  granted,  bargained,  sold,  and 
"conveyed,  and  do  by  these  presents  grant, 
bargain,  sell,  and  convey,  unto  the  said 
party  of  the  second  part,  and  to  his  heirs 
and  assigns,  forever. "  follows  the 

description  of  the  land.  The  Instrumrat 
then  proceeds:  "To  hare  and  to  hold  to 
the  said  party  of  the  second  part.A/s  heirs 
and  assigns, to  the  whole  and  only  proper 
use,  benefit,  and  behoof  of  the  said  party 
of  the  second  pert,  Aer  heirs  and  assigns, 
foi-ever.  And  the  said  party  of  the  first 
part,  for  A/j;  heirs,  executors,  and  admin- 
istrators, do  hereby  warrant  and  wUl  for* 
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ever  defend  tbe  title  of  the  abore-barsained 
premises  to  Mary  F.  Blotiut  <ft  the  belra  of 
ber  body  and  asdigns,  tree  from  the  claim 
or  claims  of  all  and  every  person  orper- 
BOU8  whomMoeTer,  as  also  the  claim  oT  the 
general  KOTemment.  **  Tbe  deed  concludes 
and  Is  signed  and  acknowledged  In  tbe 
nana]  form.  Said  Mary  Francts  Blount 
was  all  re  at  the  date  of  tbe  execution  of 
said  deed,  and  at  that  time  she  had  four 
llvlDg  children.  In  1872  said  J.  P.  Thomp- 
son and  hts  wile  and  said  Mary  Francis 
Blount  and  her  husband  executed  to  one 
Sumner  a  deed  to  the  same  land  described 
In  the  above-mentioned  conveyance  ol 
said  TbompBon.  Appellant  regularly  de- 
riven  title  from  said  Samner  through  sev- 
eral mense  conveyances.  Appellee  Js  one 
of  said  lour  children  of  said  Mary  Francis 
Blount.  Two  of  the  four  have  since  died. 
Appellee  contends  that  the  effect  of  the 
above^esf^rlbed  deed  of  said  J.  P.  Thomp- 
son was  to  vent  an  undivided  one-flftb  in* 
terest  In  said  property  in  said  Mary  Fran- 
da  Blount,  and  lu  each  of  her  four  living 
children,  and  that  said  Mary  Francis  hav- 
inflr  conveyed  her  IntereBt  by  the  deed  to 
Bumner,  and  two  of  said  children  having 
died,  appellee  is  entitled  to  two-dftbs  In- 
terest In  said  property,— one-fifth  In  his 
own  right  as  grantee  In  said  deed  from 
Thompson, and  ona-flfthas  Joint  heir  witb 
bifl  living  brother  of  the  two  deceased 
children.  Appellee  was  sastalned  in  this 
contention  by  the  rulings  of  tbe  circuit 
court.  The  words  "heirs  of  the  body,"  in 
their  natural  and  ordinary  signification, 
are  wordH  of  limitation,  and  not  of  pur- 
chase. At  common  law  they  were  the  ap. 
propriate  words  to  be  used  for  the  crea- 
tion of  an  estate  tall.  They  acqnlred  a 
definite  technical  meaning.  This  meaning 
must  be  accorded  to  them,  unless  there  Is 
something  In  the  Instrument  to  show  that 
they  nere  ased  in  a  different  sense.  When 
It  appears  from  the  context  that  the 
words  "heirs**  or  "heirs  of  the  body**  are 
Intended  to  have  a  broader  or  more  popu- 
lar meaning  than  Is  accorded  to  them  In 
techniral  usage,  courts  wilt  lay  hold  ol 
any  expressions  lu  the  Instrument  Indica- 
tive of  such  intention,  and  will  give  to  the 
words  the  meaning  which  It  appears  they 
were  Intended  to  convey.  Thus,  where 
the  phraKes  "  helra  of  the  body  "  aud  "chil- 
dren" are  used  as  syntmymous,  and  It  is 
clear  that  the  technical  phrase  Is  not 
used  tor  the  purpose  of  limitation,  but  as 
a  description  of  a  class  of  i>er8ona,  the  as- 
certained intention  of  the  maker  of  the  In 
Btrument  will  prevail,  the  two  phrases 
will  be  held  to  mean  the  same  thing,  and 
the  words  "heirs  of  the  body"  will  be 
given  effect  as  words  of  purchase.  May 
V.  KItcble.  66  Ala.  6U^;  Darden  v.  Burns, 
6  Ala.  862;  Kobertson  t.  Johnston,  36  Aia. 
197:  Williams  v.  McConlco.  Id.  22;  Will- 
iams V.  Graves,  17  Ala.  62.  It  Is  not  per- 
missible, however,  to  disregard  the  estab- 
lished technical  meaning  of  words.  In  the 
absence  of  anything  in  the  Instrument  to 
show  that  the  grantor  or  devisor  Intend- 
ed to  uso  them  In  a  different  sense.  Such 
Intention  must  be  disclosed  by  the  instru- 
ment. In  the  above^escrlbed  deed  of  J. 
P.  Thompson,  the  conteotlon  that  tbe 
words  "  tbe  heirs  of  her  body  "  were  Intend- 


ed to  describe  the  living  children  Mary 
Francis  Blount  is  supported  only  by  the 
fact  that  those  words  appear  in  the  prem- 
ises where  the  parties  to  the  Instrument 
are  named.  Throughout  the  subsequent 
portions  of  the  deed,  the  language  is  ai;>< 

§roprlate  to  vest  title  In  Mary  Frandia 
'lonat  alone.  Tbe  pronouns  used  In  re- 
tarring  to  the  grantee  are  In  the  singular, 
and  notln  tbe  plural,number;  and. where 
the  phrase  "belrs  of  ber  body"  Is  Inserted 
in  the  blank  in  the  printed  habendum 
clause,  tbe  printed  word  "heirs,**  which 
immediately  follows,  was  stricken  out  by 
running  the  pen  through  It,  so  as  to  leave 
tbe  words  "belra  of  ber  body**  In  place  of 
the  word  "  hrtrs, "  Tbls  circumstance  in- 
dicates that  the  words  "heirs  of  her 
body  "were  chosen  as  the  words  to  be 
used  for  tbe  purpose  of  limitation,  instead 
of  the  word  "heirH,**  ordinarily  found  in 
this  part  of  the  deed  to  answer  that  pur- 
pose. No  reference  whatever  is  made  In 
the  instrument  to  tbe  children  of  Mary 
Francis  Blount.  Weflnd  no  exprewslun  ta 
justify  the  conclusion  that  the  grantor  In- 
tended the  children  to  be  grantees  under 
tbe  instrument.  The  deed  bears  upon  Its 
face  evidence  of  having  been  drawn  by  en 
unskilled  person.  The  mode  in  which  the 
words  "  heirs  of  ber  body  "  are  used  Is  well 
calculated  to  convey  the  Impression  that 
the  draughtsman  had  a  vague  notion  of 
the  necessity  of  using  some  such  tecbnleai 
expression  to  pass  a  good  title,  and  that 
such  phrase  should  be  used  wherever  tbe 
grantee  was  named.  Tbls  explanation  of 
the  nuuecessary  nse  of  the  words  in  tbe 
premises  seems  at  least  more  plausible 
than  tbe  suggestion  thi^t  they  were  UKcd 
to  describe  four  persons  who  are  not 
otherwise  ntferred  to  Id  an  Instrument,  all 
the  other  expreaslons  of  wblch  point  tu  a 
sole  grantee. 

There  Is  a  further  consideration  lu  sup- 
port of  the  conclusion  that  the  words 
"heirs  of  her  body,  "as  used  in  tbe  deed, 
can  have  effect  only  as  words  of  limita- 
tion. Standing  by  themselves,  they  are 
wanting  in  tlie  element  of  certainty,  which 
Is  essential  in  order  to  treat  them  as 
words  of  purchase.  There  Is  a  familiar 
Latin  maxim,  the  meaning  of  which  may 
as  well  be  expressed  In  English,  to  tbe 
effect  that  no  one  Is  tbe  heir  of  a  living 
person.  At  the  date  of  tbe  execution  ol 
the  instrument  tbere  were  no  persons  liv- 
ing who  could  take  under  the  description 
as  helra  of  the  body  of  Mary  Francis 
Blount,  tor  she  was  living  at  that  time, 
aud  for  many  years  thereafter.  Tbere  Is 
nothing  to  Justify  such  a  limitation  of  tbo 
phrase  "heirs  of  ber  body  "as  to  make  it 
include  only  children  living  at  the  date  of 
thedeed,for.  If  it  is  to  be  given  effect  at  all 
as  a  deeerlptlon  of  a  class  of  pereons, 
after-born  children  and  remoter  descend- 
ants would  be  Included  as  well.  Said 
Mary  Francis  did  have  several  other  chil- 
dren, who  were  born  after  tbe  date  of  said 
deed.  It  Is  plain  that  they  could  notclalm 
as  grantees,  though  they  are  as  mncb 
within  the  alleged  words  of  deecription  as 
are  the  elder  children.  Even  it  wecould as- 
sume that  It  was  the  Intention  of  the  gran- 
tor to  use  tbe  words  as  words  ol  purchaser 
still  the  description,  being  ot  an  unascwv 
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talnable  clam  of  peranna,  would  be  alto- 
gether nneertaln,  and  there  U  nothlne  iu 
the  deed  to  clear  away  the  unc«*rtainty. 
It  baa  often  been  held  that  a  ifrant  uf  land 
to  tbe  belra  of  a  lirlng:  person  Is  void. 
Hall  V.  Leonard,  1  Pick.  27;  Morris  t.  Ste- 
pbeim,  4A  Pa.  St.  200;  Wlnslow  v.  Wins- 
low,  62  lad.  8.  A  deed  made  to  the  belra 
ol  tbe  body  ol  a  deceased  person  is  f^ood, 
becaose  tbe  words  deecribe  persons  In  ex- 
istence who  can  be  definitely  anrertalned. 
Jonen  r.  Morrli,  ei  Ala.  618.  Unless  the 
person  named  as  ancestor  is  deceased  at 
the  date  of  the  conveyance,  or  aniess  there 
are  other  expressions  In  tbe  Instmment 
descriptive  of  tbe  f>ersons  Intended  to  be 
named  as  grantees,  the  words  "heirs  of 
tbt;  boc1y''aretuo  Indefinite  and  uncertain 
to  be  operative  as  words  of  purchase. 

The  coDclDSion  Is  that  the  ^ectofsald 
deed  uf  J.  P.  Thompson  was  to  vest  In 
Maiy  Francis  Blount  a  fee-tall  estate, 
wbtch,  by  operation  of  tbe  statute,  be- 
came an  estate  In  fee-simple.  Code  1S86, 
6  1825;  Hmitfa  v.  Greer,  88  Ala.  414,  6  South. 
Bep.  911.  No  title  passed  by  the  deed  to 
appellee,  or  to  any  of  tbe  children  uf  Mary 
Francis  Blount.  The  general  affirmative 
chance  requested  by  the  appeDant  should 
hare  been  given.  Reversed  and  remanded. 


Mayor,  Etc.,  of  Biruinohah  v.  Lewis. 
{Suisrreme  Cowrt  of  Alabama.   April  39, 1891. ) 

MUHICHPAL  COBPtAATIOirS  — PXBSONAI.  IlM0laB»— 
EOLS  IK  SiBSST  —  StZOBSSIVS  DAKAeSB— Evi- 
DBHOS. 

1.  It  1b  negUgenoe  for  a  city  knowingly  to 
allow  a  bole  three  by  four  feet  across,  and  Irom 
four  to  six  feet  deep,  opening  into  a  sewer,  to  re- 
main in  one  of  its  streets  nearthe  sidewalk,  with 
BO  railings,  light,  or  other  warning  to  travelers.' 

9.  Wnere  a  woman  fell  through  a  hole  in  the 
sidewalk,  broke  her  leg,  was  conflned  to  her  bed 
nine  weeks,  soffered  great  pain,  and  nearly  a 
year  afterwards  coold  not  walk  witluntt  Umpiog, 
and  it  appeared  that  the  injury  mi^t  bs  p«^ma- 
nenL  an  award  of  $1,000  damages  was  not  ez- 
cessive. 

8.  The  impossibility  of  definitely  measuring 
the  damages  b;  a  money  standard  is  no  ground 
ftnr  denying  pecuniary  relief. 

4.  Gompenaationwill  be  made  for  bodily  pain 
aad  dlsfigiirBment. 

6.  Bndenoe  offered  by  the  olty,  as  on  exonse 
for  anch  negligence,  tending  to  show  that  It  had 
no  funds  with  which  to  repair  Its  streets,  butnot 
that  it  had  exhausted  ail  its  means  of  raising  such 
funds,  was  immaterial,  and  properly  excluded. 

Appeal  from  circnlt  court,  Jefferson 
county;  James  B.  Hbad,  Jnclge. 

Action  by  MaHfcl^  Lewis  aftaiast  the 
may.or  and  aldermen  of  Blrmlugham  to 
recover  daroajtes  for  i*eraonaI  injuries. 
No  Jary  bavlnj?  been  demanded  by  either 
pari?*,  tbe  case  was  tried,  as  fs  allowed  by 
tbe  statut'^.by  tbe  circuit  JudKe  without  a 
Jury.  Judgment  for  plaintiff  In  the  sum  of 
$1,000.   Defendant  appeals. 

CnhanianA  Weakley ^  for  aj^llant.  B. 
It.  Thornton,  for  appellee. 

Walker.  J.  In  the  year  188S  the  au- 
thorities of  the  city  of  BlrmlnKham  cun- 
stracted  a  storm-water  sewer  extending: 
from  the  eastern  portion  of  the  city  at 
Twenty -Seventh  street  downSecond  alley, 
which  bisects  the  city  blocks  between  Sec- 
ond and  Third  aTennes,  to  tbe  east  side 


of  Eighteenth  street,  where  the  sewer 
tarns  in  a  south-westerly  direction,  and 
crosses  that  street  diagonally.  The  sewer 
was  about  three  feet  across,  and  from 
roar  to  six  feet  deep,  as  variously  stated 
by  ditfOTent  witnesses.  It  was  covered 
over  to  tbe  surface  level  except  tbat  an 
opening  into  It  was  left  on  the  east  side  of 
ElRbteentfa  street.  Just  west  of  a  wooden 
bridffe  which  spauned  s«Ud  sewer  at  its 
Intersection  with  the  sidewalk.  Said  hole 
or  opening  was  about  three  feet  by  four 
feet  across,  and  extended  to  the  bottom 
of  the  sewer.  The  upper  edges  of  the 
walls  of  the  openlnja:  were  on  a  level  with 
tbe  surface  of  the  street,  and  there  were 
no  railings  or  other  gnards  around  It.  In 
fact  the  pit  was  so  situated  that  travel- 
ers on  tbe  street  might  readily  (all  Into  It; 
and  there  was  notblnsr  at  all  to  warn 
them  of  the  danger.  Some  ol  the  wit- 
nesses stated  that  the  bridge  covered  the 
entire  width  of  the  sidewalk,  so  that  the 
part  of  the  opening  next  to  the  sidewalk 
was  In  the  gutter  or  drain  of  tbe  street; 
while  others  stated  that  the  bridge  was 
narrower  than  the  sidewalk,  and  that 
the  opening  into  the  sewer  encroached  up- 
on the  ddewalfc  so  tbat  it  was  Immedi- 
ately  In  the  path  of  pedestrians.  Appellee 
lived  In  a  house  on  the  north-east  comer 
of  said  Second  alley  and  Eighteenth  street. 
She  had  been  living  there  several  weeks 
prior  to  the  accident  which  was  the  occa- 
siun  of  this  suit.  On  the  opposite  side  of 
the  street,  but  south  of  said  Second  alley, 
was  the  atoreof  oneBomey.  On  the  night 
of  February  21, 1489,  appellee  went  across 
the  street  to  make  a  purchase  at  said  Bur- 
ney's  store,  and  in  returning  to  the  house 
where  Hhe  lived  she  (ell  into  said  opening, 
and  had  one  of  her  legs  broken  between 
the  ankle  and  the  knee.  There  was  no 
light  at  said  bridge,  or  near  It.  There 
was  no  contradiction  of  appellee's  state- 
ment that  during  tbe  time  she  bad  lived 
at  said  house  she  had  not  been  on  the 
street  except  at  night,  and  tbat  she  did 
not  know  where  tbe  opening  Into  the 
sewer  was.  As  a  result  ol  said  injury  ap- 
pellee was  confined  to  her  bed  nine  weeks. 
There  was  evidence  that  she  had  suffered 
great  pain ;  that  at  the  time  of  the  trial 
— nearly  a  year  after  the  Injury  was  re- 
ceived—she coold  not  walk  without  limp- 
ing, and  that  the  injury  might  be  perma- 
nent. The  place  of  said  accident  was  on 
one  of  the  principal  streets  of  Birming- 
ham, and  was  very  near  tbe  business 
center  of  the  city.  The  city  authorities 
had  all  along  known  of  said  opening  or 
hole,  and  had  been  notified  of  tbe  fact  tbat 
one  or  two  other  persons  had  fallen  Into 
It.  A  municipal  corporation  disregards 
one  of  its  plainest  duties  when  It  permits 
an  unguarded  pit,  such  as  that  above  de- 
scribed, to  remain  in  a  city  thoroughfare, 
where  of  ueceHsity  it  Is  a  constant  peril  to 
travelers.  In  the  present  case  the  negli- 
gence of  tbe  authorities  in  this  regard 
was  obvious  and  glaring.  City  Council 
V.  Wright,  72  Ala.  411 ;  Albrittln  v.  Mayor, 
etc..  60  Ala.  4H6;  Bradford  v.  Mayor,  etc., 
(Ata.>  8  Sonth.  Kep.  688;  Elliott,  Roads  A 
S.  <I52. 

Tbe  excuse  offei-ed  for  the  negligence  la 
dlscloeed  by  the  exceptions  reserved  to 
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the  refusal  ol  the  canrt  to  admit  evidence 
to  Bhow  tbat  tbe  dtj  dtd  not  have  the 
luDdB  to  Improve  Eighteenth  street;  that 
it  bad  levied  the  full  rate  o{  taxation  al- 
lowed by  law,  and  had  other  expensive 
rorporate  datles  to  perform;  and  that  It 
did  not  baye  the  money  or  meanH  to 
grade  or  repair  Eighteenth  street,  or  pot 
it  in  a  condition  that  would  admit  of  the 
elosingof  said  opening.  It  appeared  with- 
out contradiction  that  said  street  had  fur 
a  number  of  years  been  opened,  worked, 
and  put  in  condition  for  public  travel,  and 
cindore  put  on  the  sidewalks,  thungh  in 
the  locality  n here  the  accident  occurred 
the  street  was  not  graded  or  Improved,  as 
were  other  streets  In  the  city.  The  case 
was  tried  by  the  court  without  a  lury, 
snd,U  tbepruposed  proof  hadbeeu  admit- 
ted, It  would  not  properly  have  changed 
the  result.  We  have  not  discovered  any 
case  In  which  a  municipal  corporation  has 
been  held  relieved  of  responslblllt)*  tor 
damages  resulting  from  a  defect  In  the 
Htreet  of  a  city  because  at  the  Insufflclency 
of  the  means  at  the  disposal  of  the  an- 
tboHtles  for  purposes  of  street  improve- 
ments or  repairs.  In  several  cases  In 
which  it  was  held  that  the  evidence  did 
not  show  such  Insufficiency,  it  was  sug- 
gested that  damages  for  an  Injury  siin- 
ilar  tu  tbe  one  shown  In  this  case  are  not 
recoverable  of  a  municipal  corporation 
which  has  no  means  at  all  of  raising  a 
corporate  fund  to  improve  or  repair  Its 
streets.  The  ground  of  such  non-liabillty 
is  that  that  cannot  be  a  legal  duty  which 
the  law  does  not  permit  to  be  executed. 
Erie  r.  Scbwingle.  22  Fa.  St.  884;  Ulnea  v. 
Lockport.  50  N.  Y.  236.  In  this  case  It  was 
not  proposed  to  be  shown  that  the  city 
(.utfaorlties  had  exercised  the  power  con- 
ferred by  section  24  of  the  amended  city 
charter,  (Acts  1882-83,  p.  318,)  to  require 
each  male  Inhabitant  of  the  city  betw(>en 
the  ages  of  18  and  50  years  to  work  upon 
tbe  streets  6  days  In  each  year,  or  la  lien 
of  each  work  to  pay  Into  the  city  treas- 
ury a  sum  not  exceeding  95,  to  be  applied 
exclusively  to  the  Improvement  of  the 
streets,  and  that  the  means  so  raised  had 
been  properly  applied  ;  nor  was  It  pro- 
posed to  be  shown  that  the  city  authori- 
ties had  exercised,  for  the  improvement  or 
repair  of  Eighteenth  street,  the  ample 
powers  conferred  by  the  act  which  was 
■natalned  by  the  decision  of  this  court  in 
the  case  of  Mayor,  etc..  v.  Klein.  fjS  Ala. 
461,  7  South.  Rep.  38B.  Tbe  powers  con- 
ferred by  those  acts  constitute  resources 
for  street  Improvements  and  repairs. 
The  otter  ol  proof  not  having  gc>ne  to  tbe 
extent  of  showing  that  tbe  dty  authori- 
ties bad  exhausted  tbe  means  at  their 
command  for  the  performance  of  the  duty 
imposed,  tbe  evidence  was  immaterial, 
and  fortbatreason  was  properly  excluded. 
Weed  V. Ballston Spa, 76  N.  Y.829;  Incorpo- 
rated Village  of  Shelby  v.  Clagett.  (Olilo,) 
22  N.  E.  Rep.  407.  Furthermore.  Inability 
to  improve  or  repair  Eighteenth  street 
would  not  relieve  appellant  in  this  case. 
Tbe  hole  Into  tbe  sewer  should  never  have 
been  allowed  to  remain  in  the  street  unless 
the  peril  of  its  existence  there  could  lie  ob- 
viated by  the  erection  of  guards  around 
it,  or  by  tbe  placing  of  signals  to  give  doe 


warning  of  tbe  danger.  No  excuse  at  all 
is  suggested  for  tbe  failure  to  provide  any 
such  safeguards.  The  city  engineer  stat- 
ed on  tbe  trial  that  said  opening  was  nec- 
eesary  in  order  to  drain  Eighteenth 
street,  and  that  it  was  arranged  In  tbe 
only  practicable  way  pos'dbid,  as  the  street 
was  not  graded  or  tilled  un  that  side.  He 
did  not,  however,  pretend  to  say  that  the 
safety  of  the  public  could  not  have  been 
provided  for  by  barriers  around  the  exca- 
vation or  In  some  other  way.  or  tbat  the 
pit  did  not  render  Uie  street  nnsafe  for 
public  use.  A  city  has  no  more  right  to 
plan  or  create  an  unsafe  and  dangerous 
condition  of  one  of  its  public  streets  than 
it  has  to  plan  or  create  a  public  nuisance. 
Gould  V.  Tupeka,  32  Kan.  486.  4  Pac.  Rep. 
822  ;  2  Dill.  Mun.  Corp.  §  1016,  note  3.  Tlie 
dangers  incident  to  tbe  unguarded  condi- 
tion of  the  opening  into  tbe  sewer  could 
have  been  provided  against  though  the 
city  did  not  have  tlie  means  to  Improve 
or  to  repair  the  streft. 

In  the  amount  of  damages  awarded  to 
appellee  by  the  Judgment  of  the  circuit 
court  we  discover  nothing  of  which  appel- 
lant baa  lust  n^ason  to  complain.  It  may 
be,  in  a  case  like  this  one.  vindictive  dam- 
ages are  not  recoverable  against  a  munici- 
pal corporation.  It.  however.  In  conse- 
quence of  the  negligence  of  the  cityauthor- 
ities,  personal  Injuries  are  suffered  Involv- 
ing physical  pain  or  loss  of  bealtb,  due 
compensation  therefor  is  not  to  be  denied 
because  of  the  public  character  of  tbeeorpo- 
ratloQ.  In  a  note  to  section  1020  of  Dillon 
on  Municipal  Corporations,  where  the 
question  of  exemplary  damages  In  such 
cases  is  considered,  this  expression  from 
an  English  case  is  quoted  with  approval: 
"Unduubtedly  health  is  the  greatest  of 
all  physical  blenaings;  and  to  say  that 
when  It  is  utterly  ebattervd  no  compensa- 
tion l8  to  be  made  for  It  is  really  perfectly 
extravagant. "  Tbe  ImposHlbllity  In  sncti 
cases  of  definitely  measuring  the  damages 
by  a  money  standard  is  no  reojion  lor  de- 
nying to  the  injured  person  the  only  relief 
the  courts  can  afford.  The  authorities 
recognise  bodily  pain  and  disfigurement 
as  Items  for  which  compensation  la  to 
be  made  In  the  assessment  of  damages 
for  personal  Injuries.  Barbour  Co.  v. 
Hom,4S  Ala.  566-577;  Mason  v.  Ellsworth, 
82  Me.  271;  5Amer.&  Eng.  Enc.  Law  42;  3 
Sedg.  Dam.  (7th  Ed.)  543,  note  a.  In  view 
of  the  character  of  the  injury  shown  to 
have  been  suffered  by  appellee,  the  dam- 
ages assessed  by  the  circuit  court  caoDot 
be  regarded  as  excessive.  AtBrmed. 


BOUAB  T.  IXIDISIANA   N.  ft  S.  B.  GO.  Bt  aJ. 

(No.  289.) 

(5inff«me  Court  of  LoviHUma.   Dee..  180O. 
«»  La.  Ana.) 

On  applleatlonforrebearlng.  For  origi- 
nal opinion,  see  8  South.  Rep.  478. 

Fbnnrr.  J.  We  discuss  this  applicatloo 
only  tor  the  purpose  of  correcting  a  very 
grave  misconstruction  of  onr  opinion  In- 
to which  counsel  has  fallen.  We  have  not 
held,  and  we  are  far  from  holding,  that 
the  plea  of  contributory  negligence  by  a 
defendant  aned  for  negligence  operates  an 
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admlMdon  of  tbe  ueellKeiicechurffeil;  nor 
does  the  lan^nage  of  oar  opioioii  admit 
of  any  sucti  construction.  We  said:  "In 
ailegInK  contributory  nefrlieence,  defend- 
ant  admits  tbat  there  Is  an  Isbim  of  neffll- 
gence  between  it  and  tbe  plaintiff,  not  be- 
t ween  plain tiff  aud  a  third  party."  The 
aduilmion  that  there  to  an  Isaae  of  ne£^- 
gence  In  very  different  from,  and  indeed 
contradictory  of,  ab  adinlBBion  of  the  nes- 
ligence  Itself,  which  latter  admlsBioD 
would  eliniioate  imd  destniy  tbe  IsBue  of 
neirllgence.  Bebeariac  refused. 


JONKS  V.  Habuon. 
(Supreme  Cottrt  of  Ftorida,   April  18, 1991.) 

CusTODT  or  DEsmxa  AKD  Truthikt  or 

Child. 

X.  A  person  to  whom  a  mother  has  oonunitted 
the  custody  and  oare  of  her  child,  to  raise  and 
educate  as  the  fonoer's  own  child,  the  child  hav- 
ing oo  father,  Is  entitled  to  soch  ousted;^  as 
against  a  mere  stranger  having  no  legal  right 
thereto;  and  the  right  of  the  former  to  Uie  cus- 
tody will  be  enfoTued  iX  she  la  a  pioiter  peraoa  to 
have  it. 

8.  The  desires  of  a  child  only  four  years  old, 
in  favor  of  one  not  entitled  to  her  custody,  should 
not  be  given  any  effect  against  the  legal  right  of 
a  penon  to  her  custody,  where  the  latter  Is  a 
proper  person  to  be  intrusted  with  the  child. 

8.  'Hie  treatment  of  a  child  hyone  not  legally 
entitled  to  ber  custody  is  an  immaterial  Question, 
if  the  person  entitled  to  ita  oustedy  is  one  fit  to 
he  intrusted  tfaerevritfa. 
iSyllabua  by  the  Court.) 

Error  to  circuit  court,  Dnval  connty; 
W.  B.  Yooso;  Judge. 
John  H^a/Zace,  for  plaintiff  In  error. 


Ranby,  C.  J.  This  proceeding  la  one  4if 
b&beam  vorpua.  In  which  the  petitioner, 
Lacretia  Jonea,  clninis  that  ebe  la  entitled 
to  the  custody  of  Lottie  Morgan,  a  minor, 
and  tbat  ahe  ta  Illegally  deprived  of  aueb 
caatody  by  Agnes  B.  Harmon.  The  peti- 
tion was,  in  effect,  denied  by  the  Judgment 
of  tbe  circuit  Judge,  and  the  petitioner 
suefl  out  a  writ  oterrur. 

The  petitioner  teatlfied  that  she  resides 
in  Jacksonville;  that  abe  raised  Polly 
Morgan,  whole  her  niece, at  her  house,  and 
also  Ijottle,  near  up  to  ber  present  age: 
that,  about  four  montha  prior  to  tbe  day 
the  testimony  waa  taken.  Polly  gave  the 
child  Co  petitioner  as  ber  owu  child,  to 
raise  and  educate  as  her  own,  and  not  as 
an  apprentice  or  servant,  nndsheaccepted 
ber  aa  such,  and  went  to  Mrs.  Huriuon, 
who  she  says  li  a  white  person,  and  told 
her  she  wanted  her  aa  such,  but  she  would 
not  let  her  have  her,  and  thle  la  why  she 
Instituted  tbeHe  proceedhigs;  that  Lottie 
has  no  father«  aad  Polly,  the  mother,  re- 
sldeii  at  WaycrosB,  in  Georgia;  that  she 
(petitioner)  has  a  lot  In  Jacksonrilie  105 
feet  each  way,  and  other  real  estate,  with 
six  houaea  upon  tbat  on  Main  street,  which 
she  rents  ont;  and  that  she  is  fully  able 
and  willing  to  take  the  child  as  her  own 
child,  and  educate  ber,  and  raise  her  up 
aa  a  lady,  aa  she  would  one  o(  her  own 
ebildiVD. 

Tbe  defendant  Introduced  ber  husband 
as  a  wltneaa,  who  teatlfied  tbat  bis  wife 
wanted  a  little  girt,  tbe  little  girl  to  stay 


with  her.  and  tuld  one  Thomas  Lancaater 
to  look  unt  for  a  little  girl  for  her;  tbat 
aliortly  after  this  Polly  Morgan  came  to 
their  huuc«,  and  told  them  that  her  aunt, 
tbe  petitioner,  bad  driven  ber  and  ber 
child  out  of  her  house,  and  she  wanted 
his  wife  to  take  Lottie  as  an  apprentice; 
that  his  wife  consented  to  this  propoed- 
tlun,  and  entered  Into  an  agreement  to 
take  tbe  child;  that  the  agreement  waa  in 
writing,  and  waa  signed  by  Polly  and  his 
wife,  and  was  approved  by  the  county 
Judge  of  Duval  county;  that  he  (witness) 
did  not  sign  the  written  agreement,  but 
coosented  to  it  verbally,  and  hia  wife  took 
the  eblld. 

Tbe  bill  of  exceptions  states  tbat  the  de- 
fendant'a  offer  to  prove  that  the  mother 
of  Lottie  had  told  that  petitioner  had 
driven  her  and  ber  child  out  of  her  house, 
and  that  defendant  held  the  child  by  rea- 
son of  the  writing  of  apprenticeship,  was 
objected  to,  the  former  nn  tbe  ground  of 
hearsay  evidence,  and  the  latter  bt^uauee 
tbe  writing  waa  the  beatevidence;  but  the 
Judge  overruled  the  objection,  and  peti- 
tioner excepted.  But  It  is  further  stated 
in  the  bill  of  exceptions  tbat  the  judge  did 
not  consider  the  evidence  objected  to  In 
coming  to  a  conclusion  and  forming  hia 
Jadgmeot. 

Tlie  testlmcmy  of  Hannoa  hb  to  the 
statement  of  the  mother  that  the  peti- 
tioner bad  driven  her  and  the  child  out  of 
her  houae  waa  faearaay,  and  not  admissi- 
ble against  petitioner,  and  the  written  ar- 
tjeles  of  apprentilcealilp  were  the  best,  and, 
until  grounds  tor  the  use  of  secondary 
evidence  of  its  contenta  shall  be  shown, 
are  the  only,  proper  evidrace  of  aoch  con< 
tents;  and  for  ttaeae  reasons,  donbtleaa, 
the  circuit  Judge  excluded  tbe  evidence  In 
forming  hfa  Judgment.  Barring  this  evl- 
deuce,  there  Is  no  proof  of  tbe  terms  upon 
which  tbe  defendant  claims  to  hold  the 
chih),or  of  authority  to  retain  her  against 
tbe  petitioner.  The  mere  tact  that  the 
mother  brought  the  child  and  left  ber 
with  defendant  la  not  sufficient  to  over- 
come tbe  petitioner's  right  to  possession, 
as  shown  by  her  testimony.  As  between 
a  third  person  and  the  petitioner,  the 
mother  had  the  right  to  make  the  petition- 
er the  custodian  of  the  child.  If  the  third 
person  bad  no  prior  or  snperlor  right; 
and  we  think  tbat  the  peHtlnner,  « 
against  tbe  defendant,  was,  in  the  absence 
of  other  teatimony  than  that  shown  by 
the  record,  and  not  excluded  by  the  Judge 
in  hts  consideration  of  tbe  case,  entitled 
to  the  custody  of  tbe  child.  The  petition- 
er's cnstody,  to  say  nothing  upon  tbe 
question  whether  or  not  she  could,  under 
her  agreement  with  the  mother,  retain  the 
cuatody  of  the  child  as  agidnst  the  moth- 
er's will,  was,  as  against  any  stranger 
having  no  superior  right,  the  mother's 
custody,  or  at  least  one  with  the  moth- 
er's approval  and  consent,  and  should  be 
enforceil  in  her  favor  against  such  stran- 
ger, unless  It  should  be  shown  that  she 
waa  an  Improper  person  to  have  such  cns- 
tody. There  Is,  however,  we  may  remark, 
no  tesUmony  tending  to  show  this.  Tba 
bearaay  statement  aa  to  ber  driving  tiie 
mother  and  child  from  her  house  cannot 
beconaidered.  The  clrcumatanccsot  Itam^ 
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moreover,  not  shown.  The  tendency,  If 
nut  the  effect,  oT  the  testimony  is  to  show 
pecuniary  ability  in  the  petitioner,  and  the 
evidence  at  least  Indicates  a  disposition 
to  carry  ont  her  agreement  with  the 
mother. 

It  appears  that  the  Judge  examined  the 
child  apart  from  the  witness  Harmon,  and, 
we  assume,  from  the  other  parties  Inter* 
ested  in  this  contrtiTersy,  and  that  shesald 
she  was  treated  kindly  by  the  Harmons, 
f^ven  plenty  ot  clothes,  and  a  good  place  to 
sleep;  tiiat  Mrs.  Harmon  did  not  whip 
her;  and  that  a  srar  she  had  over  her  eye 
was  caused  by  her  falling  down  on  a  piece 
uf  wood;  that  ber  worli  was  carrylngont 
Rfanmbers  and  spittoons;  and  that  she 
wanted  to  live  with  Mrs.  Harmon  and  her 
huHband,  and  did  not  want  to  go  with  her 
aunt. 

Cunsldering  the  age  of  the  child,— only 
four  years,— we  do  not  think  her  desires 
efaoulfl  have  iuBuenced,  if  they  did,  the 
Judgment  in  this  cane.  She  was  too 
young  to  know  what  was  best  for  ber, 
and  her  desires  shoold  not  be  permitted 
to  affect  the  legal  right  ol  the  petitioner. 
If  the  latter  Is  a  proper  person  to  have 
the  care  and  custody  uf  her.  Rcsina  v. 
Clark,  iO  Eng.  Law  &  Eq.  109:  Bust  v. 
Vanvacter,  9  W.  Va.  600;  State  v.  Rich- 
ardson, 40  N.  H.  272;  Hensnn  v.  Walte.  40 
Ind.  170;  In  n  Goodenougb.  19  Wis.  281. 
We  are  not  anmlndfnl  that  there  Is  no  ar- 
bitrary age  at  which  competent  discretion 
is  presumed  to  exist  or  not  to  exist  In  In- 
fants for  the  purpose  under discnsalon,  but 
our  judgment  la  that  an  Infant  of  four 
years  should  not,  on  accountof  her  prefer- 
ence, be  kept  from  the  person  legally  enti- 
tled and  fit  and  able  to  take  care  ot  the 
child,  and  glnm  to  one  not  entitled  to  ber. 
It  ts  true  tbat  In  tbe  Case  of  Doyle,  Clarke, 
Ch.  154,  an  Infant  six  years  old  appears  to 
taave  been  examlnetl  by  the  vice-chancellor, 
but  we  do  not  think  It  can  be  nald,  after 
reading  the  ease,  that  the  infant's  choice 
controlled  Che  Judgment  of  the  court. 

If  the  petitioner  has  the  legal  right  to 
the  custody  of  the  child,  and  Is  a  person 
who,  upon  the  principles  governing  In 
Bucb  cases,  sbonld  be  Intrusted  with  It, 
the  question  of  the  treatment  of  the  child 
by  the  defendant  will  become  entirely  Im- 
material; but,  on  the  other  hand,  if  It 
shall  be  found  that  the  defendant  is  enti- 
tled to  her  costody,  there  Is  enuugh  in  this 
record  to  sogncest  earefnl  inquiry  into  the 
treatment  wblcb  the  child  may  have  re- 
ceived at  her  bands,  both  prior  and  sub- 
sequent to  the  former  bearing  of  thecause, 
before  awarding  her  the  custody.  This  is 
suggested  by  the  whippings  with  the  so- 
called  cat-o'-Dlne-tails,  or  "leather  strap, 
opllt  into  prongs,  fastened  on  a  piece  of 
broom-handle,"  testlfled  to  by  at  least 
tour  witnesses,  and  by  other  testimony; 
and  these  whippings  also  raise  doubts  as 
to  the  correctness  of  the  child's  statement 
that  Mrs.  Harmun  did  not  whip  her.  and 
questions  as  to  her  freedom  from  a  linger- 
InK  influence  of  tear  or  mental  duress 
when  testifying,  though  at  the  time  she 
was  under  the  protecldng  care  of  thecourt. 
The  indulgence  o!  bad  temper  may,  nnder 
some  ctrcnmstances,  be  a  material  Item  ol 
testimony  In  cases  of  this  character. 


Questions  as  to  the  validity  of  the  arti- 
cles of  apprenticeship  as  made  by  a  mar- 
ried woman,  and  whether  the  terms  of  the 
same  are  In  compliance  with  our  statute 
and  legal,  (McClell.  Dig.  pp.  103,  104;  Ex 
parte  Turner,  Chase,  157, 1  Abb.,n.  S..  84,) 
and  whether  the  husband  was  a  compe- 
tent witness  in  l>ehalf  of  his  wife,  snggest 
themBelVFS;  bat  they  have  not  been  ar- 
gued,  and  should  not  be  decided. 

A  new  trial  should  be  granted,  and  it 
will  be  so  ordered. 


BoBBBTB  State. 
(Supreme  Court    SlorHa.  Vaj  4, 18BL.) 

DOQOAUriOATION  OW  JUMB— TajJIBTBR  Of  CaOSB. 

Where  a  writ  of  habeas  oorptu  ts  iBaaed 
by  a  JOBtlce  of  the  sapreme  court  retnmable  be- 
fore a  circuit  judge,  snd  the  Judge  transfers  the 
case  to  another  circuit  tor  trial,  merely  stating 
that  he  ia  '^disqualified  to  hear  and  detennlae** 
It,  no  Jurisdiction  la  conferred  upon  the  Jadge  of 
the  lattar  oironlt,  even  it  the  ease  Is  transferable. 
It  is  neoeaaaiy  that  tbe  cause  of  dlsqiialUloati<Hi 
shall  appear  In  the  reoord  In  order  to  oonter  Jn- 
rUdlotfon,  wherevw  a  oanae  Is  transferable. 
{SvUabut  by  the  Court.) 

Error  to  circuit  coart,  Iieon  connlj';  D. 
S.  Walkbk,  Jadge. 

L.  Harrison  and  A.  J.  Henry,  lor  plain* 
tiff  In  error.  WUttam  B.  LamuTt  Atty. 
<len.,  for  tbe  State. 

Banbt.  G.  J.  A  writ  of  bubeaa  eorpua 
was  granted  on  petition  of  the  plaintiff 
In  error  by  one  of  the  Justices  olthlscuurt, 
and  under  section  5,  art.  5,  of  the  conetl- 
totion,  made  returnable  before  tbe  Hon. 
John  F.  White,  Judge  of  the  third  Judi- 
cial circuit,  and  he  made  an  order  trans- 
ferring it  to  Leon  county,  in  the  second 
Jadlclal  circuit,  to  be  heard  by  the  Judge 
of  tbat  circuit.  Thelatter  Judge  bas  made 
an  order  remanding  the  petitioner  to  tbe 
costody  In  which  he  was  when  the  writ 
was  issued.  The  Judge  of  the  third  clr^ 
cnit  has  failed  to  state  the  ground  ot  fals 
disqualification,  and  the  record  does  not 
Dtberwlse  show  It.  He  merely  states  that 
he  is  "disqualified  to  bear  and  determine" 
the  cause.  This  is  not  suOlcient.  The 
cauae  of  disqualification  must  appear  In 
tbe  record.  ■  Williams  v.  Bttbles.  2ri  Fla. 
95;  Swepson  v.  Call,  18  Fla.  SSI. 

If  this  cause  Is  onetransferableundertbe 
statute,  the  proceedings  are  for  the  rea- 
son stated  Imperiect,  and  do  not  confer 
JnrisdlctloD  on  the  Judge  ol  tbe  second  cir- 
cuit. There  are  doubts  Id  our  minds  tbat 
it  Is,  but  we  cannot  pass  on  the  question 
now. 

The  Judgment  of  the  Judge  of  the  second 
circuit  must  be  reversed  and  set  aside  for 
want  of  Jurisdiction,  and  the  cause  re- 
manded for  further  proceedings  by  tbe 
Judge  of  the  third  circuit  In  accordanne 
with  this  opinion  and  tbe  law  obtaining  In 
such  cases. 

It  will  be  so  ordered. 


QUABAHTT  Trust  ft  8afb-Dbposit  Oo.  at 

a/.     BuDDiNQTon  «tt  al. 

(Supreme  Court  of  Florida.  April  18,  1891.) 

"MONTBB"— Writs— SSRVIOB  »T  Fttbucatiok. 

1.  The  taem  "months,*  when  used  la  a  atat- 
nte  of  this  state,  means  catondar  months,  and  not 
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lanar  months,  nnlsM  there  Is  something  In  ttia 
stAtate  which  Indicates  that  a  contrary  meaning 

was  Intended. 

Z.  The  term  "months,"  a>  used  In  the  act  of 
Kovember  7,  1828,  (section  8,  p.  154,  MoClel. 
1>IK-i>  proTiaing  for  the  publication  of  orders  in 
chancery  causes  for  absent  defendants  to  appear 
and  plead,  and  for  decrees  pro  confetto  In  de- 
fault thereof,  means  calendar  months. 

8.  JnriBdicti<»i  Is  not  acquired  of  a  non-resl> 
4ent  defendant  by  publishing  for  a  period  of  four 
lunar  months,  but  of  less  than  four  calendar 
months,  where  the  statute  (section  8,  p.  154,  Mo- 
del. Dig.)  requires  the  pablicstion  to  be  made 
for  four  months,  and  there  is  nothiDg  in  it  show- 
ing that  lunar  months  wrae  intended;  and  de- 
crees  rendered  upon  sugAl  publication  of  an  ratler 
to  aiqtear  and  plead  an  of  no  efldot  as  to  snoh 
dafeiulanti 
{^UUabu9  by  the  Court.) 

Appeal  from  circuit  conrt,  Clay  county; 
James  H.  Baker.  Judge. 

H.  Biahee,  for  appellants.  Fleming  A 
Daniel,  C.  P.  A  J.  C.  Cooper,  and  A.  W. 
Coekrell  A  Son,  fur  appellees. 

Rakvt,  G.  J.  The  caasea  In  wblcb  the 
ordera  of  pablicatlon  were  unade  were 
conaolldated  Bubfiequeiitly  by  an  order  of 
tbe  court.  BaddlnfctoQ.  Wlleon  &.  Co. 
were  coinplalnaats  In  one,  and  Philip  J. 
Canova  was  the  complainant  in  the  other, 
■of  them. 

The  order  In  the  raae  In  which  Boddloff- 
ton.  WllBon  A  Co.  were  eomplalnantB  was 
made  July  S9. 18N4,  and  directs  that  the 
Chester  Constmctlon  Company  and  the 
Guaranty  Trust  A  Safe-Depoalt  Company, 
bodies  corpurateonicaiilsed  anderthe  laws 
of  states  of  the  United  States  other  than 
Florida,  and  resldluK  and  having  their 
principal  places  of  baslneee  at  stated 
placed  in  such  other  states,  appear  and 
answer  tbe  bill  on  or  bdore  the  first  Uon- 
day  of  December,  1884.  or  that  the  bill 
shall  be  taken  as  confessed,  and  directs 
that  the  order  t»e  pnbllehed  once  a  week 
lor  four  months  In  some  paper  publlphed 
In  Clay  coanty.  On  the  16th  day  of  Janu- 
ary, 18»f6,  an  order  was  made  recltlnie 
that  It  appeared  to  the  sntlsractlon  of  the 
eoort  from  tbe  aflSdavIt  of  H.  E.  Bemls. 
baldness  manager,  that  tbe  above  order 
of  pabllcat)<m,  deel^atlng  It,  had  been 
pablished  In  the  named  pa  per  once  each 
week  for  four  consecutlTe  months,  and 
"one  month  having  expired  of  the  time 
thereby  limited  for  appearance  and  an- 
swer," and  that  tbe  defendants  had  failed 
to  appear,  adjodges  that  the  bill  be  taken 
for  confessed,  and  that  tbe  cause  be  pro- 
ceeded In  ex  pnrte  as  against  the  two  de- 
fendants. 

Tbe  law  under  which  the  order  of  publi- 
cation was  made  is  tbe  thirteenth  section 
of  the  act  of  November  7, 1S28,  (section  8, 

a 463,  Thomp.  Dig;  section  8,  p.  154,  Mc- 
el.  Dig.,)  which  provides  that  the  order 
shall  be  published  In  any  newspaper  pub- 
lished In  tbe  circuit  In  which  the  bill  Is 
filed,  as  follows :  **  If  the  defendant  resides 
In  this  state,  but  not  In  the  circuit  In 
which  the  bill  Is  filed,  for  two  months;  if 
In  any  other  part  uf  tbe  United  States,  for 
four  months;"  and,  after  stating  "six 
months"  and  "nine  months"  as  the  peri- 
ods uf  publication  where  the  d^endant  re- 
sides In  tbe  West  India  Islands  or  In 
Europe,  as  tbe  case  may  be,  it  reads; 


"  Which  publication  ahall  be,  when  the  de. 
fendant  resides  In  tbe  United  States,  unce 
a  week ;  and  when  he  or  she  reeldt«  out  of 
the  United  States,  once  a  month,  dnrloff 
the  periods  above  described. " 

The  first  question  to  be  decided  is  wheth- 
er the  word  "month, "as  used  In  this  stat 
nte,  means  a  Innar  or  a  calendar  month, 
Blaekstone,  after  slating  that  a  year  Is 
a  determinate  and  well-known  period, 
consisting  cuirmonly  of  863  days,  and  In 
leap-years  of  866,  says  that  a  "month"  Is 
mure  ambiguous,  there  being  In  cum m on 
use  two  ways  of  calculating  munths,  ei- 
ther as  lunar,  consisting  of  28  days,  the 
supposed  revolution  of  the  moon,  13  of 
which  makea  year;  orascalendar  months 
of  nneqnal  length,  according  to  the  Julian 
dlvlHlon  In  onr  common  almanacs,  com- 
mencing at  tbe  calends  of  each  month, 
whereof  In  a  year  there  are  only  12.  A 
"month,"  hesays.  Is  a  lunar  month  or28 
days,DnlesB  otberwlseexpressed;  notonly 
because  It  Is  one  uf  uniform  period,  but  be- 
cause it  falls  naturally  Into  a  quarterly 
division  by  weeks.  Therefore  a  lease  Is 
only  for  48  weeks,  but  it  It  be  for  "a 
twelvemonth,"  In  tbe  singular  number.  It 
is  good  for  the  whole  year.  For  herein 
tbe  law  recedes  from  Its  nsual  calcnla- 
tlon,  because  the  ambiguity  between  the 
two  methods  of  computation  ceases;  It 
being  graerally  understood  that  by  the 
space  of  time  called  thus.  In  the  singular 
number,  "a  twelvemonth,**  Is  meant  the 
whole  year,  consisting  of  the  sular  revolu- 
tion. 2  Bl.  'Tomm.  pp.  140-142.  A 
"month,"  in  temporal  matters,  except  In 
Quare  impMlit,  and,  at  least,  some  cum- 
merctal  matters,  meant,  nnless  a  different 
meaning  was  shown  to  be  Intendetl,  a  lu- 
nar  montb;  bnt  In  ecclesiastic  matters  it 
meant  a  solar  month.  Talbot  t.  Llnfleld, 
I  W.B1.450;  Langv.Gale,!  Manteft  S.111 ; 
Titus  V.  Preetun,  1  Strange,  65*2;  Cockell 
V.  Gray,  8  Brod.  A  B.  1S6:  Bayley,  Bills, 
238.  In  Barksdale  r.  Morgan,  4  Mod.  IKS, 
(A.  D.  1694.)  wbere,  on  a  contract  to  pay 
** within  one  month  next  following,"  the 
decision  was  that  the  time  should  be 
reckoned  a  Innar  month,  the  court  said: 
**  In  common  parlance,  the  month  Is  taken 
to  be  28  days  In  all  cases  except  In  a  Quure 
impedit,  and  therefore  It  must  be  so  mnny 
days,  according  to  the  common  and 
known  acceptation  of  the  word. "  In  La- 
con  V.  Hooper,  6  Term  R.  224,  (decided  In 
1795.)  where  It  was  held  that  the  wf>rd 
"month,"  if  Deed  In  a  statute  without 
the  addition  of  the  word  "calendar,"  or 
anything  to  show  that  the  leglttlature 
meant  a  calendar  month,  meant  a  lunar 
month.  Lord  Kknton  said  that  the  rule 
had  been  so  long  estHhlished  that  It 
should  not  be  shaken,  but  confessed  that 
he  wished  that  the  role  as  firstestabllsbed 
by  the  decisions  had  been  otherwise 

That  the  rule  In  England  was  as  stated 
above,  until  changed  by  act  of  parliament 
during  the  present  reign, cannot  bedenled; 
and  it  Is  true  that  in  New  York  the  same 
rule  of  conatructlnn  was  followed,  l^f- 
flngwell  V.  White,  1  Johns.  Cas.  99.  (decld- 
ed  in  1791,)  held  that  calendar  months 
were  meant  In  mattersof  bills  of  exchange, 
(iStackhouse  t.  Halsey,  8  Johns.  Ch.  78;) 
that  a  statute  u  to  tbe  advertisement  uf 

Digitized  by  Google 


248 


BOUTHEBK  B£POHT£R.  You  9. 


(Fla. 


mortgaged  proQerty  for  sale  "once  a 
Week,  for  six  siicceBHive  montlis,"  meant 
lonar  months,  (Jackson  v.  Clark,  7  Johns. 
217;  Lorlng  r.  Hailing.  15  Jolin^.  119.)  in 
People  V.  Mayor,  elc.  10  Wend.  896,  where 
a  statute  allowed  tbe  owners  of  land  two 
years  from  the  time  of  tbe  sale  lor  taxes 
within  whieb  to  redeem,  and  required  tbe 
municipal  authorities  to  give  public  no- 
tice at  least  six  months  before  the  expira- 
tion of  that  period,  for  tour  weeks,  it  was 
held  tbat  "  months "  meant  calendar 
months.  "Now,"  aays  the  opinion,  "aa 
calendar  time  ts  used  by  tbe  leglslatare  In 
fixing  tbe  period  fori-edemptlon.lt  Is  a  Just 
and  reasonable  Inference  that  they  Intend- 
ed to  use  It  In  fixing  upon  the  division  or 
point  of  time,  specirying  the  notice  to  he 
given  to  the  owners  to  redeem.  Astheone 
period,  In  ex^press  terms.  Is  calendar  time, 
and  the  six  months  Immediately  succeed 
It,  and  were  Intended  to  include  a  part 
of  It.  It  should  be  construed  to  mean  the 
same;  otherwise  we  mu»t  believe  the  leg- 
iaJalure  intended  to  fix  the  different  peri- 
ods by  different  calculatlouH  o(  time.  In 
the  same  breath,  and  on  the  Bame  subject, 
and  without  any  conceivable  purpose." 
8ee,  also,  Snyder  Warren,  S  Cow.  618; 
Parsons  v.  Cbamberlln,  4  Wend.  612.  In 
tbe  last  case  a  statute  authorised  any  Job- 
tlce  of  tbe  peace,  wbo  should  be  removed 
from  office  before  the  collection  of  the 
money  due  on  any  Judgment  rendered  by 
him,  to  issue  execution  "  hc  any  time  with- 
in six  months  after  such  removal."  No 
calendar  time  was  mentioned  In  the  stat- 
ute, "hnt,"  It  WIS  said,  "the  days  men- 
tioned iu  the  exerntlon  correspond  merely 
to  calendar  time.  Executions  ar6  to  be 
isaiie<l  within  thirty  or  ninety  days,  and 
tbey  are  returnable  within  similar  peri- 
ods. There  la  reason,  therefore,  to  believe 
that  calendar  time  waa  intended." 

The  supreme  courts  of  North  Carolina 
and  Delaware  have,  we  find,  adopted  the 
fingliitih  view,  (Blves  v.  Guthrie,  1  Jones, 
[N.  C]  S4;  State  v.  Jacobs,  2  Har.  [Del.] 
54N;)  and  there  Is  In  (ieorgla  a  sui>erior 
court  decision  to  the  same  effect,  (Red- 
mond v.  Glover.  Dud.  [Ga.]  107.) 

If  the  supreme  court  of  any  other  of  the 
atatea  have  adopted  or  approved  the 
English  view,  neither  our  own  Investlga- 
tlun,  nor  thoHe  of  c<mnsol,  have  discovered 
tbe  fact  It  has,  on  the  contrary,  been  re- 
pudiated by  many  of  the  courts  for  rea- 
sons that  must  commend  themselves. 
Taking,  in  somewhat  alphabetical  order, 
tbe  states  In  which  there  have  been  de- 
cisions on  the  subject,  we  find  that  In  Ala- 
bama, in  Bartol  v.  Calvert,  21  Ala.  42, 
where  the  terra  "months"  was  used  in  a 
statute  In  1843  In  prescribing  tbe  time  lor 
filing  claims  against  Insolvent  CKtatee, 
tbey  were  held  to  mean  calendar,  and  not 
lunar,  months.  Suys  the  opinion,  after 
recognizing  the  English  rule  to  be  as  stat- 
ed above:  "In  the  (Jolted  States  there  la 
some  conflict  of  decisions,  hut  the  current 
of  authority  is  to  the  reverse  of  the  En- 
glish rule.  Tbe  general  ruleeKtabllshed  by 
tbe  American  cases  commendsltselfstronic- 
ly  by  Its  BUjjerlor  convenience,  Ita  corre- 
spondence with  our  buHl)ies8tran«iactlr)as, 
as  well  as  the  received  understanding  In 
tbe  community  of  the  meanlug  of  tbe  term. 


and  for  these  reasons  we  adopt  It  In  pref- 
errace  to  tbe  English  rule. "  in  Gross  v. 
Fowler,  21  Cal.  8U3,  where  tbe  term  waa 
used  In  a  statute  fixing  the  period  tor  the 
redemption  of  property  fnim  Judicial  sales. 
It  was  held  to  mean  calendar  months.  We 
must  construe  It,  says  the  court,  as  we 
would  any  other  term  which  the  legisla- 
ture has  used,  and  to  which  It  has  not 
affixed  a  special  definition.  It  is  not  a 
technical  term i  and  tber^ore  It  must  be 
taken  In  its  ordinary  and  general  sense. 
In  tbe  general  and  popular  use  of  tbet«-m, 
calendar  months  are  alwayalntended.  In 
Strong  V.  Blrchard,  5  Conn.  S57.  (A.  D. 
1834.)  where  tbe  question  was  whether 
tbe  time  of  an  execution  levied  on  land 
had  expired  by  not  being  recorded  within 
"tour  months"  from  tbe  rendition  uf  tbe 
judgment,  It  was  held  that  the  calendar 
months  waa  its  meaning.  Having  stated 
tbe  law  of  the  mother  country  as  above, 
In  Its  application  to  different  aubjecta,  the 
supreme  court  of  that  state  said:  "This 
fluctuation  in  the  construction  of  a  word 
cannot  fail  to  produce  more  uncertainty 
and  inconvenience  than  la  counteracted 
by  any  Imaginary  benefit,  when  consider- 
ing It  as  ge«iera)ly  poasesalng  one  stimlfl- 
eatloQ,  but  occaalonaUy  admitting  of  an- 
other. Of  this  opinion  was  nnduubtedly 
Lord  Kenyon  In  Lacon  v.  Hooper.  *  *  • 
Uniformity  In  the  construction  of  a  word, 
not  used  technically  nnr  governed  by  the 
Buhjtict-matt-er,  Is  not  only  desirable,  but 
unquestionably  proper,  and  the  proper 
meaning  of  a  term  used  in  a  statute,  made 
to  be  understood  and  practiced  apua  tbe 
people.  Is  the  only  Intendment  that  ought 
to  be  adopted..  Upon  this  sound  and  ob- 
vious principle.  In  this  state,  as  well  as  in 
the  sister  state  of  Massachusetts,  the  word 
*  month 'b<u  Invariably  been  expounded 
to  mean  calendar  month;  that  la,  to 
mean  wbat  everyone,  not  a  lawyer  by 
profession,  believes  the  word  to  mpan. " 
The  chief  Justice  remarked,  also,  that  the' 
point  was  solemnly  decided  thua  more 
than  30  years  before  by  tbe  superior  court. 
Tbe  decision  in  Avery  v.  Pixley,  4  Mass. 
459,  (A.  D.  1808,)  on  a  statute  requiring 
appeal  from  the  probate  court  to  be 
claimed  within  "one  month,"  waa  that  It 
meant  a  calendar  month ;  and  It  was  said 
that  In  that  state,  as  well  before  as  since 
the  Bevolutlon,  a  month  mentioned  gen- 
erally in  a  statute  had  Immemnrably  been 
considered  a  calendar  month.  See,  also, 
Churchill  V.  Bank.  19  Pick.  532,  635.  Tbe 
supreme  court  of  Pennsylvania  held  in 
1794.  In  Com.  v.  Chambre,  4  Dall.  143,  that 
the  compntation  of  time  under  the  act:  of 
1780  tor  tbe  gradual  abolition  of  domestic 
slaves,  attending  upon  persons  passing 
through  or  sojourning  In  the  state,  pro- 
vided they  be  not  retained  in  the  state 
"longer  than  six  months,"  must  be  by 
calendar  months;  the  court  remarking 
that  the  same  expreaalon  In  other  statutes 
of  tbe  state  had  uniformly  received  the 
same  construction.  In  Shapley  v.  Qarey, 
6  Kerg.  &  R.  539.  (A.  D.  1821,)  after  refer- 
ring to  the  fact  that  In  the  mother  coun- 
try a  "month"  was  In  common  parlance 
formerly  understood  to  mean  2K  days, 
and  hence  the  English  rule  of  the  com* 
moD-law  courts,  the  court  saya  that  how- 
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ever  wise  this  rale  may  bare  been  In  its 
orifdn,  tbe  reason  of  It  has  Iodk  ceased, 
at  least  In  tbla  coontry*  where  the  popu- 
lar nnderetnndinfir  on  uie  anbjeet  la  so  en- 
tirely changi^d  tbat  In  nil  tbe  tranMQtloDS 
and  bufdnem  of  lite  the  month  is  universal- 
ly estimated  by  the  calendar,  and  the  lu- 
nar montb  never  enters  into  the  contem- 
plation of  nny  one.  In  South  Carolina,  lu 
the  cnae  of  Alston  r.  Alston,  3  Brev.  469,  2 
Tread.  Const.  604,  (decided  In  1814.)  the 
term  "muntha."  In  an  act  of  17S5  relating 
to  tbe  recording:  of  maniafce  contnieia. 
wafc  dec'ded  to  mean  calendar  montbs. 
Tbe  reasonlnfc  of  the  court  was  that  la 
common  parlance  "month"  means  calen- 
dar montb  ;  that  In  aome  of  thelaw-books 
It  waa  laid  down  that  It  meant  lunar 
montb,  but  the  universal  method  of  <*nm- 
patlns  time  In  that  state  wan  by  calendar 
months,  and  tbe  members  of  the  lefclala- 
tnre  mnet  be  presumed  to  hara  used  tbe 
word  In  the  act  In  the  same  manner  as 
they  would  have  used  It  on  any  other  oc- 
casion. In  Wllltarason  v.  Parrow,  1  Bai- 
ley, eil,  (A.D.  1S30,)  tbe  dralaion  was  that 
tbe  word,  when  employed  In  that  state  In 
Btntates  or  In  judlrlal  proceedings,  meant 
calendar  month,  and  that  it  was  to  be 
understood  In  the  same  sense  In  all  mat- 
ters of  contract,  unless  the  parties-have 
obviously  Intended  It  to  mean  a  lunar 
montb.  Tbe  supreme  court  of  Virginia 
held  In  Brewer  v.  Harris,  5  Orut.  285,  the 
meanluK  of  a  statute  requiring  that  In- 
dentures of  apprenticeship  should  bellied 
wltbin  "six  months"  from  tbe  date  of  the 
order  antborisInK  them  to  be  executed,  to 
he  calendar  months,  and  said:  "Weknow 
perfectly  well  that  with  ua,  by  general 
Dsa^e  and  popular  acceptance,  whenever 
the  word  'montha*  la  used,  without  quali- 
fication or  explanation,  in  common  par- 
lance or  business  transactions.  It  Is  under- 
stood tn  mean  calendar,  and  nut  lunir, 
months.  Now,  In  tbe  use  of  language  nut 
tecboleal.  tbe  legislature  must  be  supposed 
to  express  their  meaning  according  to  the 
sense  In  which  It  will  be  understood  by 
the  persona  for  whom  they  le08late.  And 
that.  In  point  of  fact,  this  word  has  uni- 
formly been  so  employed,  we  also  know, 
from  the  whole  course  of  our  legislation 
and  Judlctal  proceedings.  It  Islraposslhle, 
therefore,  that  tbe  legislative  will,  thus  in- 
dicated, can  be  controlled  and  perverted, 
and  extensive  mischiefs  Introdnced  Into 
our  Jurisprudence,  by  the  application  to 
the  subject  of  English  adjudications. 
Whatever  may  be  the  meaning  in  this  re- 
spect of  the  English  statutes,  (founded 
originally  upon  a  different  usage  and  hab- 
it,) such  Is  not  the  meaning  of  ourVlr^ 
ginia  statutes;  and  that  Is  all  upon  such 
a  question  which  It  Is  our  province  to  ad- 
judicate. " 

The  circuit  court  uf  the  United  States, 
sitting  at  Its  April  term.  1794,  In  the  dis- 
trict of  Pennsylvania,  held  In  the  case  of 
Bmdenell  v.  Vaux,  2  Dall.  802.  that  the 
t*frm  In  question,  as  used  In  tbemortgage 
recording  act  oi  that  state,  meant  calen- 
dar months:  and  tbe  supreme  court,  in  a 
case  from  iiidiana,  (Sheets  v.  Selden,  2 
Wall.  177.)  held  that  tbe  term  "mouth." 
when  used  In  contracts  or  deeds,  mnst 
beconstraed,  where  tbe  parties  have  nnt 
v.98o.no.8— 161 


given  It  a  definition,  and  there  la  no  legis- 
lative provision  on  the  subject,  to  menu 
calendar,  and  not  lunar,  month.  The 
term,  said  the  court,  Is  not  technical,  and 
when  tbe  parties  have  not  tbems^ves- 
glven  it  a  definition.  It  must  be  construed 
in  Its  ordinary  and  general  sense,  and 
there  can  be  no  doubt  that  In  this  sextse 
calendar  months  are  always  nnderstood^ 
and  that  the  reasons  upon  which  a  differ- 
ent rule  reots  in  England,  with  referene* 
to  other  than  mercantile  contracts,  do 
not  ontwelgh  this  consideration.  That 
court.  In  Bunt  v.  Wleklttte.  2  Pet.  201,  (A. 
D.  1829,)  following  what  It  understood  to 
be  the  decision  the  supreme  court  of 
Kentocfay,  held  a  requirement  of  a  statute- 
of  that  state  for  the  publication  of  an  or^ 
der  of  the  kind  now  under  consideration^ 
for  two  montbs,  was  not  answered  by  a 
publication  of  eight  weeks. 

It  Is  evident  from  Uiese  aatfaorlties  that 
the  English  rule  has  not  been  followed 
generally  In  this  country,  but,  on  the  con- 
trary. It  has  oftener  been  repudiated. 
There  the  features  of  uniformity  of  iierlod 
and  of  the  divlslbillty  Into  equal  quar- 
terly periods -BO  commended  the  lunar 
month  that,  by  common  acceptation,  thw 
word  "month"  became  and  was  under^ 
stood  to  mean,  in  Its  ordinary  uscalnnar 
month,  and  this  meaning  was  held  by 
the  courts  to  be  the  one  Intended  by  tbe 
law-making  power  when  using  It.  Nf^itlter 
the  reasons  which  commended  tbe  lunar 
period  to  the  people  of  England,  nor  any 
other  con^deratlons,  have  caused  Its  gen- 
eral adoption  by  the  people  of  oar  own 
country.  The  rule  which  had  become  the 
source  of  Judicial  regret  there,  as  early  as 
1796,  has  never  been  generally  established 
here.  Common  usage  has  adopted  Che 
calendar  periods,  and  the  courts  hold  that 
the  law-making  power  should  be  under- 
stood to  have  used  the  term  in  the  aame 
sense  that  the  people  use  It,  and  ehoul<l 
give  that  effect  to  It  which  by  common 
acceptation  it  has.  and  la  In  common  par- 
lance Intended  to  convey,  when  used  by 
the  people.  There  Is  no  inconsistency  in 
the  reasons  controlling  the  English  courts 
and  the  majority  of  those  of  this  country. 
Each  has  given  to  a  word,  not  technical» 
tbe  meaning  and  eff**ct  which  It  has  by 
common  undemtanding  in  the  territorial 
jurisdiction  spoken  tor.  The  meaning  of 
the  word  "month,"  as  commonly  used 
and  understood  In  Florida,  Is  a  calendar 
month.  Nobody  uses  it,  or  understands 
It  to  be  used,  as  meaning  auytblng  else, 
where  a  contrary  meaning  la  not  ex- 
presseil.  There  Is  nothing  to  suggest  that 
it  ever  bad  any  other  commonly  accepte*! 
meaning  In  this  state.  It  it  ever  had,  the 
present  acceptation  would  doubtless  bo 
based  upon  statute.  There  is  no  statnte. 
Should  we  hold  that  this  atatute  means 
lunar  months,  we  would  not  only  disre- 
gard thn  weight  of  authority,  and  what 
we  deem  the  sounder  reasons,  but  wo 
woald  defeat  the  Intention  of  the  law- 
makers. That  the  leglBlnturcs  of  86  states 
and  territories  may  have  defined  the  term 
"month"  to  mean  a  calendar  month  can- 
not be  regarded  as  satisfactory  evidence 
that  its  meaning  was  otlierwlse  In  the  re- 
spective Jurisdictions  of  any  of  thorn  other 
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<ban  New  York,  North  Carolina,  and  Del- 
aware, and  perhapH  Georgia,  wben  we 
•consider  that  It  has  beeuadjudlcatad  In  at 
•east  6  or  7  of  tbe  86  to  mean  a  calendar 
month. 

This  question  was  coniildered  In  tbe  cane 
ot  Bacon  V.  State,  22  Fla.  4tf,  In  connection 
with  the  use  of  the  word  In  a  Judicial  or- 
der allowing  time  (or  settllnK  a  bill  of  ex- 
ceptions, and  tbe  conclusion  reached  was 
■consistent  with  the*  views  expressed 
Above.  Bee,  also.  Guaranty  Trast  &  Safe- 
Deposit  Co.  V.  Green  Ct>ve  Springs  &.  M. 
By.  Co.,  11  Sup.  Ct.  Rrp.  r>12. 

The  "four  months"  tor  which  tbe  stat- 
nte  requires  an  order  of  this  kind  published 
are  calendar  months,  aud  this  term  of 
publication  Is  a  continuous  period  equal 
to  four  calendar  months  precedlnK  the 
4lay  fixed  \>s  tbe  order  fur  the  non-resident 
-defendants  to  appear  and  plead,  (Smith 
Thompson,  8  Ua.  28;)  which  day.  In 
the  rase  In  which  BaddlnfctoD,  Wilson  & 
■Co.  were  rouiplainants,  was  the  Ist  day 
in  December,  1884.  This  first  Monday  fell 
■on  the  first  day  of  that  month.  If  the  rec- 
-ord  does  not  show  that  the  order  was 
published  once  a  week  tor  the  four  months 
preceding  the  appearance  day,  the  decree 
pro  confMBo  was  erronraasly  made.  Tbe 
■only  proof  of  publication  appearing  In 
tbe  record  Is  the  affidavit  ul  Bemls,  re- 
ferred to  In  the  decree,  with  which  proof 
'the  decree  la  to  be  conslderetl  In  connec- 
tion. Hartley  v.  Bloodgood,  Ifl  Ala.  283; 
Hanson  v.  PatterHon,  17  Ala.  738;  CuUum 
V.  Bank,  23  Ala.  797;  Keiffer  v.  Barney,  81 
Ala.  192;  handall  r.  Songer,  16  111.  27; 
Settlemler  v.  Sullivan,  97  D.  S.  444;  Allen 
V.  Blunt.  1  Blatchf.  480;  Clesell  v.  Pulaski 
■Co.,  10  Fed.  Rep.  891.  This  affidavit  was 
made  on  the  16th  day  of  December.  1884, 
and  states  that  the  order  was  "duly  pub- 
liHbeil  for  nineteen  consecutive  weeks  prior 
to  this  date,  to  the  best  of  his  knowledge 
■mnA  beUef;**  havlngprevloDsly stated  that 
"tbe  newspaper  was  published  weekly  in 
•tbe  town  of  Green  Core  Springs,  In  Clay 
■couuty.  In  this  state.  It  does  not  state 
what  was  the  first  day  of  Its  publication. 
^tnlesR  we  can  consider  a  date  appearing 
4n  the  printed  copy  of  the  advertlKeraeot 
■of  the  order  attached  to  and  mentioned  In 
tbe  affidavit.  This  date  Is  below  the  oiv 
•der,  and  is  as  follows:  "'Aug.  9tb,  4  h.  4 
auo.  ;**  and  oar  understaudlng  of  It  Is 
that  It  Is  the  usual  printers'  mark,  denot. 
-ing  the  day  of  the  first  insertion,  and  that 
^t  occupies  four  squares,  and  Is  to  be  pub- 
lished four  months.  In  Lungdon  v.  Poor, 
30  Vt.  13,  the  date  appearing  on  a  tax 
-collector's  advertisement  was  taeld  to  be 
-at  least  prima  I3»c/e  evidence  ot  tbe  time  of 
making  It.  It  Is,  however,  nnnecessair 
for  US  to  invoke  this  rule  or  consider  this 
-date  in  reaching  the  conclasion  to  be  an- 
nounced, and  we  do  not  do  so,  though  It 
would  be  fatal  to  the  sufficiency  of  the 
publication  or  validity  of  the  decree.  So, 
iMlther  the  Initial  nor  the  final  publica- 
tion being  shown,  we  cannot  tell  on  what 
■day  the  period  of  19  consecutive  weeks 
■vientlonra  In  theaffidavlt  began  or  endrnl. 
It  may  have  ended  with  tbe  14th  or  13th 
day  of  December,  and,  If  It  did.  the  first 
publication  was  on  either  the  3d  or  2d  day 
-of  August;  and,  If  such  was  the  tact,  there 


was  not  a  publication  of  four  months 
prior  to  the  return-day,  or  December  1st. 
The  order  was  made  In  Madison  county, 
in  an  adjoining  circuit  to  cbat  In  which 
Clay  county  Is,  on  the  29tb  day  of  July; 
and  consequently  the  first  publication 
must  have  been  either  on  the  29th,  30th. 
or  31et  of  that  month,  or  on  the  1st  day 
of  August,  to  admit  of  four  months'  time 
prior  to  the  return-day;  and.  If  tbe  first 
publlcatltm  was  not  on  one  ot  these  four 
days,  there  conid  not  have  been  tbe  re- 
quired notice.  It  is  Impoaslbte  for  tbls 
court,  upon  the  proofs  before  It,  to  nay 
that  such  publication  was,  on  either  of 
these  tour  days,  or,  on  tbe  other  band, 
that  it  was  not  on  the  2d  or  Sd  days  of 
August;  and  the  same  may  be  accurately 
said  of  the  circuit  Judge  who  granted  the 
onler,  he  bnvlng  the  same  and  no  other 
evidence  before  blm.  The  record,  then, 
does  not  show  that  the  requisite  notice 
was  given,  and  it  is  <^rtalnly  not  for  us 
to  presume  Jurisdiction.  Jorisdlctloa 
must  be  affirmatively  shown  by  the  rec- 
ord, where  the  parties  are  shown  to  be 
non-residents,  and  constructive  service  Is 
depended  upon  for  Jurisdiction.  This  Is 
tbe  role,  even  where  thnjurlsdletion  Is  at- 
tacked collaterally.  Freem.  J  adgm.  $  127 ; 
Allen  V.  Blunt,  supra;  Galpin  v.  Page.  18 
Wall.  350. 

The  order  of  publication  In  the  case 
wherein  Philip  J.  Canova  was  complain- 
ant was  made  May  2.  1884,  and  requires 
tbe  Chester  OonHtmctlon  Company  to  ap- 
pear and  answer  on  the  first  Monday  In 
September  following.  Tbe  affidavit  o( 
publication  made  by  Berais  Is  dated  Sep- 
tember Ist  of  the  same  year,  and  states, 
Intfr  hUh,  thBt  tbe  order  was  published 
for  "seventeen  consetotive  weeks  prior  to 
this  date,  to  the  best  ot  his  knowledge 
and  belief."  Tbe  tact,  however,  Is  that 
the  firat  Monday  In  September  was  tbe 
first  day  of  that  month,  and  It  Is  benee  ap- 
parent that  there  were  not  four  months 
from  the  date  of  the  order  to  the  api>ear- 
ance  day,  counting  either  of  such  days  and 
omitting  the  other,  and  hence  there  could 
not  have  been  (our  months'  publication 
prior  to  appearance  day.  Theerror  olthe 
order  Is  apparent  upon  Its  face. 

It  Is  perhaps  well  for  ns  to  say  tbnt 
proofs  of  pnbllcation  should  be  positive, 
and  the  snfficlency  of  the  afflditvitH  made 
simply  to  the  best  of  the  deponent's  Infor- 
mation and  belief,  as  those  above  were 
made.  Is  at  least  questliinable. 

No  Jurisdiction  wasobtalned  of  the  trust 
company,  nor  of  the  construction  com- 
pany, In  thu  former  of  the  two  cases,  nor 
of  tbe  latter  company  In  the  other  case. 

The  appeal  taken  In  tbe  name  of  tbe 
Green  Cove  Springs  &  Melrose  Railroad 
Company  has  been  dlsmlSHed.thus  leaving 
the  two  rorapanios  named  above  an  the 
sole  appellants.  No  relief  was  asked  or 
adjudged  In  favor  of  the  railroad  company 
against  either  of  these  appellants;  and 
neither  that  company,  nor  any  one  else, 
can  complain  that  it  Is  not  now  before 
this  court. 

It  Is  not  necessary,  nor  do  we  deem  It 
proper,  to  discuss  any  of  the  other  qaes> 
tlons  raised  by  the  petition  ot  appeal. 
The  decision  of  all  ot  them  waa  made  In 
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the  lower  court  without  appellaiita  hav- 
ing a  Ipgral  opportunity  to  be  heard,  and 
npon  H  record  by  which  they  am  not 
bound.  The  decrees  appealed  from.  In  so 
far  as  they  affect  the  two  uppellnnts,  or 
eltber  of  them,  should  be  reversed  for  the 
reaaons  Indicated  above;  and  It  will  be  eo' 
ordered. 


QUABANTT  TbUBT  &  SaFB-DbPOBIT  Co.  tft 

ai.  V.  BcDniNoTON  et  al. 
[Supreme  Court     Florida.   April  80.  1891.) 
Praotioi  oy  Appbu.  —  IsauiKCS  or  Mandats. 

I.  E*ractioe  rule  19  of  this  court  provides 
that  its  mandate  shall  not  issue  antil  the  final 
■dJoomnieDt  of  the  tmn,  unless  bv  a  special  or- 
der of  thecourt  The  practlceof  toe  court,  which 
has  obtained  for  several  years,  of  making  of  Its 
own  motion  special  orders  that  the  miuidates 
shall  Issue  after  the  expiration  of  80  days  from 
the  entry  of  a  Judement,  in  case  no  petition  for  a 
rehearing  is  filed  during  such  period,  will  not  be 
departed  from  whore  theapplioatioo  for  an  earlier 
lame  of  U  is  made  by  the  appdlee,  end  the  m- 
pellaDt  obJeotSf  uolesa  circomstanoea  establlu- 
Ing  the  necessity  tor  an  earlier  issue  are  shown. 

3.  A  suggestion  by  appellant.  In  opposition 
to  an  Issue  of  a  mandate,  of  the  posslhility  of 
oonfliut  of  ]urisdiction  between  a  circuit  court 
of  this  state  and  the  circuit  court  of  the  United 
States,  does  not  call  for  any  action  by  this  court, 
when  oar  records  establish  no  further  proceed- 
ings in  the  United  States  court  taau  a  dismissal 
of  the  bill  before  It  The  mandate  will,  in  the 
absence  ot  further  showing,  go  down  withotit 
implying  anything  as  to  any  qnestlon  of  priwlty 
of  Inrlsoiction. 
OyUabua  by  the  Court.) 

Appeal  from  clrcolt  court.  Clay  coanty ; 
Jahbs  M.  Bakbr,  Judfce. 

H.  Biabev,  tor  appellaQts.  A.  W.  Cock- 
rell  A  Soa  and  C.  P.AJ.C  Cooper,toT  ap- 
pelle<>a. 

Ranbt,  G.  J.  Appellees  hare  moved  that 
the  mandate  upon  the  Judieinent  ren- 
dered by  thia  court  on  the  iKth  day  ot  the 
prewnt  month,  April,  (d  South.  Kep.  246) 
leaue  immediately;  the  gronnd  of  the  mo- 
tion briny  that  each  action  "is  necessary 
In  order  that  the  runrt  below  may  at 
once  asaert  ItM  Juriadlction  in  the  prera- 
IwB."  No  statement  nor  evidence  of  the 
facta  creatinfc  the  necessity  tor  the  imme- 
diate assertion  ot  Jurisdiction  has  been 
preaenteil  In  support  ot  the  motion. 

Appellanta  raaiat  the  motion  on  Beveral 
gronnds: 

Fint*  Becaaae  no  reaaona  are  stated  for 
anch  iMoe  of  the  mandate. 

Senond.  Tha  t,  the  decree  ol  the  circuit 
court  having  been  reversed,  the  appellants 
should  have  the  conduct  and  control  of 
the  cause,  and  of  the  process  ot  the  su- 
preme coQrt.  in  the  absence  of  evidence 
that  this  rlKht  has  been  abused. 

Tbird.  That  the  language  of  the  motion 
IndleatesnnmiBtakably  an  Intention  on  the 
part  ofapprileea  to  obtain  the  appoint- 
ment in  the  state  court  of  a  receiver  of  the 
subject-matter  of  the  suit  before  the  man- 
date In  thesame  cacielD  the  supreme  court 
of  the  United  Htates  reaches  the  circuit 
court  of  tbeTnited  States  torthe  northern 
district  ot  Florida  ;  appellants,  assuming 
this  to  be  appelleee*  purpose,  and  stating 
that  it  Is  difficult  to  see  any  other  reason 
on  their  part  tor  a  special  order  for  the 


mandate,  reepecttnlly  submit  to  us  that 
we  ought  not  to  lend  oar  aid  to  the  ac- 
compllehment  ot  the  purpose,  and  "for 
reasons  disclosed  in  the  records  "  before  us, 
etuted  by  the  appellants  as  IoIIowm: 

(a)  The  Green  Cove  Springs  &  Melrose 
Batlroad  Company,  defendant  in  the  court 
below,  did  not  appeal.  The  decrees  and 
sale  ot  Its  property  under  them  are  valid 
and  of  force  as  to  It,  and  the  title  thereto 
passed  to  the  purchaser.  These  purchas- 
ers are  appellees  before  this  court:  they 
are  the  owners  of  the  property,  subject  to 
the  lien  of  the  bonds  asserted  by  the  trust 
company.  The  amount  of  such  bonds  Is 
In  issue  by  proper  pleadtngs  in  the  federal 
court  in  the  cause  wherein  the  trust  com- 
pany is  complainant  and  the  putvhaaera 
are  defendants,  the  suit  being  one  to  fore- 
close the  mortgage,  and  mQch  evlden<'e 
has  been  taken  therein,  ib)  There  can 
properly  be  no  further  litigation  In  the 
circuit  court  of  the  state,  except  between 
the  trust  compcmy  and  aoeb  purchasen, 
as  to  the  amount  of  the  bonds  outstand- 
ing, upon  the  same  Issue  now  pending  In 
the  federal  court,  and  no  Hucb  Issues  are 
pending  In  the  state  court,  and  must 
needs  be  made  by  new  pleadings,  (e)  The 
trust  company  was  not  a  party  to  the 
litigation  in  the  state  court  until  It  vol- 
untarily appeored  and  appealed;  that,  at 
least,  until  tlien  the  state  court  acquired 
no  jurisdiction  ot  It;  and  this  appearance 
was  several  months  aftn*  the  suit  was 
brought  in  the  t^leral  court,  and  It  s  Juris- 
diction  over  all  the  necessary  parties  at- 
tached. 

Fourth.  That,  therefore,  further  litiga- 
tion in  the  state  court  is  wholly  unneces- 
sary, would  apparently  serve  no  purpose 
other  than  vexatious  litigation,  and  the 
incurring  ot  further  costs,  expenses,  and 
delays,  and  perhaps  create  a  conflict  ot 
jurisdiction  betwet-n  the  state  court  and 
the  federal  court  which  first  acquired  Ju- 
risdiction as  to  all  questions  which  remiilu 
undecided  and  pending  between  the  par^ 
ties. 

This  la  the  substance  ot  the  only  paper 
filed  by  appellants  on  this  motion. 

Addressing  oumeirea  to  the  question 
tor  decln1t>n.  we  should  statethat  supreme 
court  rule  19  provides  that  the  mandate 
of  *hl8  court  shall  not  issue  until  the  final 
adjournmeot  ot  the  term,  unless  by  a  spe- 
cial order  of  the  court.  The  fact,  howev- 
er, that  the  business  of  the  court  has  tor 
several  years  protracted  each  ot  the  two 
terms  to  about  the  commencement  of  the 
other,  has,  in  the  Interest  of  suitors,  made 
necessary  the  practice  ot  making,  of  the 
court's  own  motion,  special  orders  after 
the  expiration  of  80  days  from  the  entry 
of  the  Judgment  for  the  mandate  to  Issue, 
In  case  no  petition  for  a  rehearing  has 
been  filed  In  the  mean  time,  and  this  has 
become  the  ordinary  practice.  The  fail- 
ure ot  the  appellees  tosbow  circumstances 
calling  for  an  Immediate  Issue  ot  the  man- 
date, or  ostabllHbing  the  necessity  for  the 
court  below  to  assert  Immediately  any 
JurlRdlctlon  as  to  the  appellants,  of  whom 
we  have  decided  in  the  main  opinion  that 
it  did  not  obtain  Jurisdiction,  is  asufflcUmt 
reason  tor  us  to  refuae,  particularly  In 
view  of  any  opporiUon  by  appellantB»  to 
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depart  from  ttae  usaal  practice  o(  BendlnK 
down  the  mandate  at  tlie  expiration  ut  30 
da.YH  from  the  Judmnent,  and  for  thlfi  rea- 
son we  shall  deny  the  motion. 

The  third  and  foarth  grouods  of  objec- 
tion urged  by  tbeapiwllantsmake  it  prop- 
er for  as  to  say  that  the  records  of  tbia 
court  do  show  tlie  proceedings  In  cbe  cir- 
cuit court  of  the  United  States,  referred 
to,  up  to  and  inclusive  of  the  decree  dts- 
miHHlng  the  bill,  but  no  further,  {Safe-De- 
puett  Co.  V.  BuddlnKtnn,  24  Fla.  21,  ft 
South.  Rep.  418,)  and  they  show  none  of 
the  proceedings  in  the  supreme  court  of 
the  United  States.  If  there  is  In  these 
proceedings  of  ttae  supreme  conrt  ot  tbe 
United  States  anything  wblcb  can  render 
u  withholding  of  our  mandate,  beyond 
the  time  Indicated,  proper,  the  burden  is, 
we  thlnh,  upon  tbe  appellants  to  show  It 
by  whatever  may  be  proper  proceediofi^ 
here.  Should  our  mandate  go  down  at 
tbe  expiration  ot  80  days  from  tbe  entry 
uftbe  Judgment  of  April  18th,  it  will  be 
without  Implying  anything  as  to  tbe 
question  of  priority  otlnrlsdlctlon,— aqnee- 
tlon  with  which  tbe  two  courts  concerned 
will  deal,  with  the  care  it  always  de- 
mands, and  with  an  entire  absence  from 
each  of  "any  desire  to  encroach  npon  the 
Jurtsdlctloa  and  rlghttnl  anthority  of  tbe 
other."  Sharon  t  Terry,  86  Fed.  Rep. 
887.868. 

The  motion  is  denied. 


QsoBOiA  Pac.  Rt.  t.  Datis. 

{Supreme  Court     Alabama.  April  80, 1891.) 

HAsnn  AND  SsKTAKT  —  IirjDicr  m  Bkauhah— 
Flbadino — NsoLiesircs— PBOTSonite  Boox— Iv- 

STSUCTI0N8. 

1.  In  wi  action  by  a  braheman  against  a  rail- 
way company  for  negligence  In  allowing  a  rook 
to  project  too  far  In  one  of  Its  cats,  an  ulegation 
that  plaintiff  was  Injured  because  defendaot  al- 
lowed its  road-way  to  become  so  "greatly  out  of 
repair,  unsafe,  and  dangerons"  that  "by  leuson 
thereof  the  plaintiff,  v^hile  In  the  performance  of 
his  duties  as  *  *  *  brakeman.  was  violently 
■Iraok  against  a  proleotlog  roofc,"  snfliclently 
stated  tbe  defect  relied  upon. 

a.  A  oouut  sufQcIently  alleging  such  negli- 
gence was  not  dciDurrable  beuauae  it  also  pur- 
ported, but  failed,  to  charge  negligence  on  thu 
part  of  the  conductor  In  ordering  plaintiff  to  as- 
cwd  to  the  top  of  the  train  at  the  point  of  tbe 
defect,  since  the  company  was  liable  without  the 
oonourring  nogligence  of  the  conductor. 

5.  A  trainman  who  has  no  functions  to  per- 
form in  keeping  the  road-way  in  repair  is  not 
presumed  to  have  knowledge  or  such  defect,  when 
it  has  never  been  imparted  to  bim. 

4.  Whore  it  is  customary  for  brakemen  in  the 
performaoce  of  their  duties  to  ascend  ana  descend 
from  the  tops  of  cora  by  side-ladders,  while  the 
train  is  ta  motion,  ttio  company  is  bound  to  main- 
tain  its  road-way  free  from  projections  which  en- 
danger them  while  so  doing. 

9.  Although  2  rules  of  the  company  In  a 
book  containing  BOO  rales  required  the  constant 
presence  of  mikeinen  at  the  brakes  on  top  of 
the  train,  a  brakeman  who,  in  accordance  with 
osage  and  with  the  conductor's  sanction,  re- 
mained in  the  caboose  a  part  of  the  time  during 
Inclement  weather,  and  who  was  injured  while 
ascending  to  his  post  of  duty  in  accordance  with 
the  conductor's  order,  was  not  negligent  when 
there  was  no  evidence  that  he  was  ever  required 
to  learn  such  rules,  or  did  In  fact  know  of  them. 

6.  Where  thetre  is  evidence  tending  to  show 
that,  if  such  OKler  bad  been  executed  on  tbe  In- 


stant the  aocidont  might  not  have  occurred,  tell- 
uro  to  so  exoL-ute  It  is  not  n^ligeuoe  on  tbe 
brakemau's  part  when  he  delayed  only  a  moment 
or  two  to  put  on  his  overcoat  and  gloves,  tbe 
weather  being  Inclement. 

7.  It  was  harmless  error  to  charge  that  the 
brakeman  was  not  negligent  In  disregarding 
known  rules  of  the  company  if  the  conduotor  as- 
sented thereto,  when  the  evidence  showed  tbe 
brakeman's  Ignorance  of  such  lules. 

8.  The  burden  of  proving  contributory  negli* 
genoe  is  on  defendant. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sbakpb,  Judge. 

This  action  waB  brought  by  Thomas  F. 
Davis  against  tjie  Georgia  Paelflc  Hall- 
way Company,  to  recover  damages  lor 
personal  injuries  alleged  to  have  tieen  sns- 
talneil  by  tbe  negligence  of  the  defendant 
in  allowing  a  rock  to  project  too  far  In 
one  of  the  cuts  on  its  road-way.  There 
were  two  counts  lu  the  complaint,  and  to 
each  of  these  counts  the  defendant  de- 
niarred.  aud  its  demurrer  was  overruled 
bythe court-  Upontlieevldeneeasaddoced 
the  court gavetbefollowlngchain^ In  writ- 
ing at  the  request  of  tbe  plaintiff:  *'(]0> 
The  conductor,  Edmonds,  was  charged 
with  the  administration  of  the  company's 
rules  while  running  the  train,  and  bis  as- 
sent that  a  bralteman  should  vary  from 
such  rules  was  the  assent  ot  the  company, 
and  the  plaintiff  was  not  guilty  of  eun- 
trlbutory  negligence  in  so  varying  from 
it."  The  delpndant  duly  excepted  to  this 
charge,  and  also  reserved  separate  excep- 
tions to  the  refusal  of  the  court  to  grive 
the  following  charges,  requCHted  by  it  in 
writing:  "(25)  The  burden  la  on  tbe  plain- 
tiff to  establish  to  your  satisfaction  by 
tbe  evidence  every  material  all^atton  of 
his  complaint,  and  every  material  fact  np- 
on which  his  right  of  recovery  depends; 
and  If  you  believe  from  the  evidence  that 
the  plaintiff  woald  not  have  been  injured 
if  be  had  been  on  top  of  the  train  when  it 
entered  the  cut,  and  if  the  evidence  leaves 
your  minds  In  doubt  as  to  whether  or  not 
he  was  or<lere<l  out  on  top  of  the  train  be- 
fore It  entered  tbe  cut,  yoa  should  find 
for  the  defendant."  "(28)  Thebardenof 
proof  is  on  the  plaintiff  to  eRtablisb  by  a 
preponderance  of  tbe  evidence  that  he  was 
at  his  post  of  duty  when  he  was  Injured ; 
and  If  the  testimony  upon  this  point  Is 
equally  balanced,  or  preponderates  In  fa- 
vor of  the  defendant,  your  verdict  ahould 
be  fur  the  tiefeiulunt."  From  a  Judgment 
for  plaintiff  defendant  appeals. 

Jnmea  W'eatber/fy,  for  appeHant.  White 
&  Houxe,  for  appellee. 

McClrllan,  J.  The  objection  taken  by 
the  detnurrer  to  the  first  count  of  the  com- 
plaint as  amended  is  that  it  doAinot  suffi- 
ciently speciry  t^e  d^ect  in  defendant's 
road  way  which  caused  the  Injnry  com- 
plained of.  The  averment  In  this  regard 
Is  that  "the  defendant,  by  its  neglect  and 
want  ot  care,  allowed  its  road-way  to  be 
and  become  greatly  out  of  repair,  unsafe, 
and  dangerous.  *  •  •  and  by  reason 
thereof  the  plaintiff,  while  In  said  employ, 
[as  ■  brakeman,}  and  in  the  performance 
of  his  duties  as  sneb  brakeman,  was  vio- 
lently strnelc  against  a  projecting  rock," 
and  thereby  suffered  the  injuries  on  ac- 
count ot  wbl^  he  Buea.  It  would  require 
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a  Kouil  deal  of  Ingenntty  to  draw  from 
these  facts  any  other  cuDvlusIou  or  reach 
any  other  resnlt  as  to  the  meaning  of  tbeee 
averments  than  that  the  defect  In  the 
road-way  con^ated  In  the  projection  of  a 
rock  approaching'  so  nearly  to  passing 
cars  as  to  strike  brakemen  while  In  the 
discharge  of  their  ordinary  duties  as  such. 
This  Is  that  certainty  to  a  common  Intent 
required  In  pleading,  and  is  a  sufHriently 
Bl>ei;lflc  averment  of  the  defect  counted  on. 

2.  Tbe  negligence  laid  In  the  second 
count  of  the  complaint  Is  twofold.  It 
allpgea  nescMgence  of  the  conductor  In  or- 
dering plaintiff  to  auceiid  to  the  top  of  the 
train  at  the  point  of  the  defect,  and  also 
the  negligence  of  the  defendant  itself  be- 
cause uf  the  existence  of  the  defect, — the 
perllouR  piujectlon  of  the  stone;  and,  In 
effect,  that  the  defect  arose  from  defend- 
ant's negligence.  It  Is  clear  tha  t  the  neg- 
ligence uf  the  condnetor  was  deitendent 
opon  and  reunited  from  the  negligence  of 
the  company.  But  for  tbe  defect  dne  to  a 
want  of  care  uf  the  defendant  the  ron- 
dnctor's  act  could  nut  have  been  a  negli- 
gent one.  .With  the  defect  the  defendant 
was  liable,  with  ur  without  concurring 
negligence  on  tbe  part  of  the  condactor. 
Without  the  defect,  the  conductor  cunld 
not  have  been  negligent,  or,  had  he  been, 
no  injury  would  have  resulted.  And  the 
allegation  of  the  conductor's  negligence 
concurring  with  that  of  the  defendant 
may  be  entirely  disregarded.  It  may  be 
granted,  Indeed,  that  this  count  fails  to 
chui^  any  negligence  on  the  part  uf  tbe 
rondnctnr  for  which  the  company  would 
be  reftpunstble,  yet,  charging  as  It  does  ac- 
tionable negligence  and  resnltlng  Injury 
against  the  corporation,  the  latter  would 
Dune  the  less,  by  reason  of  the  abortive 
averments  as  to  the  conductor's  want  of 
care,  still  be  liable  tor  the  injuries  safTered 
thmugh  its  own  nM^Iigence.  Railway  Co. 
V.  Cummings,  1U6  uTS.  700,  I  Sup.  Vt.  Rep. 
498:  Booth  T.  Railway  Co.,  73  N.  T.  38; 
Ktetler  v.  Railway  Cu„  46  Wis.  497;  Paul- 
mler  v.  Railroad  Co.,  84  N.  J.  Law,  167. 
The  first  assignment  of  demurrer  to  this 
cunnt  la  a  "speaking"  demurrer.  It  al- 
leges that  the  only  negligence  counted  on 
Is  that  of  the  couductor  in  giving  the  or- 
der. This,  in  onr  opinion,  as  we  have 
said.  Is  not  the  case:  and  the  remaining 
fcronnds  of  demurrer,  wnich  proceed  upon 
this  erroneous  interpretation  of  the  couut, 
must  fall  with  it.  The  objection  taken  to 
The  count  because  of  the  generality  of  its 
averments  of  negligence  Is  untenable. 
Numerous  adjudications  of  this  court  sup- 
port tbe  view  that  under  our  system  of 
pleading  Tery  smicral  averments,  llttie 
short,  Indeed,  of  mere  conclusions  of  a 
want  of  care  and  consequent  injury,  leav- 
ing out  the  facts  which  constitute  and  go 
to  prove  negligence,  meet  all  requirements 
of  the  law.  Railroad  Co.  v.  Thomp- 
son, 63  Ala.  484,  600;  Leach  v.  Bush,  67 
Ala.  146;  Railroad  Co.  v.  Crenshaw.  05 
Ala.  567;  Railroad  Co.  v.  Bees,  82  Ala.  910, 
2  8onth.  Rep.  753:  Railroad  Co.  v.  Jones* 
88Ala.  876,  SSoutb.  Rep.  902;  RallwayCo. 

Sistrunk,  85  Ala.  852.  5  South.  Rep.  B9; 
Hallway  Co.  v.  Laxarus,  88  Ala.  453,  6 
South.  Rep.  877;  Railroad  Go.  v.  Watson, 
90  Ala.  41. 7  Sontta.  Rep.  818. 


8.  The  stone  which  collided  with  the 
person  of  the  plaintiff  did  not  project  suftl- 
clently  from  the  wall  of  tbe  cat  to  touch 
passing  cars,  though  approached  so  neariy 
to  them  as  to  greatly  endanger  employes 
who  Hhould  at  the  moment  of  paHslng 
that  point  be  in  the  act  of  ascending  or 
descending  to  or  from  the  top  of  the  train 
by  lueans  uf  ladders  going  up  on  the  out- 
side uf  cars  or  caboose.  It  is  common 
knowledge  that  this  Is  the  usual.  If  not 
the  universal,  method  of  reaching  the  root 
of  freight  trains.  It  may  also  be  said  to 
be  common  knowledge  that  employes  use 
this  means  of  ascent  and  descent  while  the 
train  is  in  motion,  and  generally  while  It 
Is  on  Its  way.  The  evidence  in  this  case 
on  the  part  of  both  plaintiff  and  defend- 
ant's witnesses  tends  to  show  that  It  was 
a  cnstom  on  defend  ant's  freight  trains  gen- 
erally, as  well  as  this  particular  one, 
for  brakemen  during  the  intervals  when 
their  services  were  not  needed  at  the 
brakes,  and  especially  In  Inclement  wenth< 
er,  such  as  prevailed  on  the  occasion  In 
question,  to  pass  to  and  from  the  caboose 
over  the  sides  of  the  cars  and  along  these 
ladders.  The  evidence  further  goes  to 
show  that  condoutors  made  no  objecdon 
tn  this  practice,  and  that  It  was  the  cua* 
torn  of  the  conductor  of  this  train  to  or- 
der a  brakf  man  out  to  the  caboose  about 
the  place  where  plaintiff  was  ordered  ont 
by  him  on  this  occasion.  In  view  of  the 
exigencies  of  the  service  Involving  the  use 
of  ladders  on  the  sides  of  cars  by  em- 
ployes, and  this  while  the  train  Is  In  mo- 
tion, and  in  view  of  the  custom  of  resort- 
ing tn  such  nee,  which  the  evidence  here 
goes  to  show,  we  do  not  hesitate  to  affirm 
that  It  was  the  part  of  ordinary  care  on 
tbe  part  of  the  defendant— assuming,  as 
the  Jury  might  have  found,  the  truth  of 
tbU  testimony— to  construct  and  main- 
tain 1t»  road-way  so  as  not  only  to  ad- 
mit of  the  safe  passage  of  Its  cars,  bnt 
also  free  from  any  projection  or  obstruc- 
tion which  would  endanger  the  persons  of 
employes  In  the  use  of  these  side  ladders 
while  the  train  Is  proceeding  on  Its  way, 
and  that  the  defendant's  rallure  in  this  re- 
gard rendered  It  liable  to  the  plaintiff  for 
any  damages  resulting  to  him  from  such 
faliore,  anleas  his  own  negligence  proxi- 
mately contributed  thereto.  Kearns  r. 
Railroad  Co.,  (Iowa.)  24  N.  W.  Rep.  281; 
Railroad  Co.  t.  Welch.  52  111.183;  Railroad 
Co.  V.  Rassell,  91  III.  298:  Railroad  Co.  v. 
Johnson,  (111.)  4  N.  E.  R«>p.  881 ;  Clark  v. 
Railroad  Co..  28  Minn.  128.  9  N.  W.  Rep. 
681;  Johnston  v.  Railroad  Co.,  (Minn.)  44 
N.  W.  Rep.  884;  Railroad  Co.  r.  Irwin,  87 
Kan.  701, 16  Pac.  Rep.  146;  Railroad  Co. 
Bwett.  45  111.  197. 

4.  But  It  to  Insisted  that,  conceding  de- 
fendant's negligence  in  the  premises,  tbe 
plaintiff  must  be  hrtd  tn  a  knowledge  of 
the  defect  from  which  the  injury  resulted 
In  each  sort  that  his  actual  ignorance 
thereof,  and  conseqaeDt  exposure  to  the 
dangers  Incident  to  It,  was  negligence  on 
his  part,  which  so  contributed  to  the  dis- 
aster OS  to  deprive  htm  of  any  rlgbt  of  r»- 
covery  therefor.  We  cannot  subscribe  to 
this  doctrine.  Trainmen,  having  no  func- 
tions to  perform  In  respect  of  the  construc- 
tion and  malntwiaiiee  of  the  road-way* 
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bare  a  rlffht  to  assnmelta  adaptation  and 
sufflclency  In  all  respects  to  a  safe  dis- 
charge of  tlielr  duties  In  another  and  dis- 
tinct brancb  of  the  general  service,  and 
are  not  held  to  a  knowledge,  which  has 
never  In  point  of  fact  been  Imparted  to 
them,  of  defects  and  daoKeroas  conditions 
In  the  culverts,  brldices,  tracks,  embank- 
ments, road-bed,  cuts,  and  tunnels  of  the 
railway  company,  or  of  the  dangerous 
nature  of  adjacent  structures  erected  or 
permitted  by  the  company-  The  duty  of 
the  company  to  this  class  of  Its  employes 
Is  to  provide  a  road-way  In  all  respects 
reasunably  sate  for  the  roiinlnsr  of  Its 
trains  and  the  performance  of  the  func- 
tions Imposed  upon  them  by  the  exigencies 
of  the  service,  and  they  have  a  right  to 
araume,  without  Inquiry  or  Investigation, 
that  this  duty  has  been  discharged.  The 
onus  of  inquiry  ur  Investigatluu  la  not 
upon  them.  If,  as  matter  of  fact,  they 
know  of  unsafe  condltloDS  Id  any  of  these 
particulars,  and  continue  In  the  service 
after  the  lapse  of  a  reasonable  time  for  the 
defects  to  be  remedied  or  removed,  they 
assume  this  additional  risk,  though  orig- 
inally not  Incident  to  their  employment; 
but  not  otherwise.  Myers  r.  Iron  Co., 
(Mass.)  22  N.  E.  Rep.  6S1 ;  Scanlon  v.  Rail- 
road Co.,  (Mass.>  18  N.  E.  Rep.  2U9;  Pld- 
cock  V.  Railwa.v  Co.,  (CJtah,)  19  Pac.  Rep. 
191;  White  r.  Worsted  Co.,  144  Mass.  276, 
11  N.  E.  Rep.  75;  Hnlehan  v.  Railroad  Co., 
(Wis.)  17  N.  W.  Rep.  17;  Soeder  v.  Rail- 
way Co.,  100  Mo.  67.S,  13  S.  W.  Rep.  714; 
Faren  v.  Sellers,  (La.)  3  South.  Rep.  868; 
Railroad  Co.  v.  HalJ.  87  Ala.  708.  fl  South. 
Rep.  277;  Waotllla  v.  Lumber  Co.,  87  Minn. 
168.  88  N.  W.  Rep.  651. 

6.  Certain  roles  of  the  company  were  ad- 
duced In  evidence  lu  Its  bebalF.  They  re- 
quire brakemen  to  "be  constantly  on  the 
alert,  observe  carefully  the  engine-man's 
signals,  and  never,  under  any  circum- 
stances, sleep  at  their  posts;"  and  that 
they  "must  not  leave  their  brakes  while 
the  train  Is  In  motion,  nor  take  any  other 
position  on  the  train  than  that  assigned 
them  by  the  conductor."  These  rules  were 
2  of  500  printed  In  a  book  of  129  pases, 
and  Intended  for  the  regulation  of  all 
branches  of  the  business  carried  ou  by  the 
defendant.    There  is   no  evidence  that 

flalntlff  was  ever  required  to  acquaint 
luiself  with  these  rules,  or  did  In  tact 
know  of  them,  or  what  they  contained. 
His  own  testimony  that  he  bad  no  notice 
of  them  Is  nowhere  controverted.  These 
rules  can  perform  no  office  In  the  case  by 
way  of  determining  the  rights  and  duties 
of  the  plaintiff,  except  possibly  In  going 
to  show  that  plaintiff's  services  were  to 
be  rendered  at  the  brakes  on  top  of  the 
cars  when  his  services  were  required,  while 
the  train  was  in  motion,  and  this  is  fully 
shown  by  his  own  and  other  uncnntro- 
verted  testimony;  and  they  might  have 
been  excluded  (ram  the  Jury,  except,  per- 
haps, for  this  limited  purpose.  Having 
been  admitted.  They  cannot  be  looked  to 
beyond  this,  and  certainly  not  for  the  pur- 
poKc  of  imputing  uegllgence  to  the  plain- 
tiff because  of  conduct  on  his  part  at  vari- 
ance with  tha  t  which  they  prescribe. 
Railroad  Co.  v.Plunkatt.2Amer.&  Eng.R. 
Cas.  127;  Carroll  r.  Railroad  Co..  (Ga,)  10 


S.  E.  Rep.  163 :  Railway  Co.  v.  Oem.  80  6a. 
534.  540,  541,  7  8.  E.  Rep.  84. 

6.  Leaving  out  of  view  so  much  of  these 
mies  as  requires  that  brakemen  aball  r^ 
main  at  the  brakes  constantly  while  the 
train  is  In  motion,  we  have,  in  one  aspect 
of  the  evidence,  the  following  case:  The 
duties  undertaken  by  the  plaintiff  In  respect 
of  a  moving  train  were  to  be  performed, 
as  occasion  might  require,  on  the  top  of 
the  train.  There  were  intervals,  as  w» 
have  seen,  of  greater  or  less  dnrati<»n,  de- 
pending upon  the  recarrenceot  grades,  the 
dlstancos  between  stations  at  which  stops 
were  to  be  mads,  etc..  daring  wblcb,  onli- 
narlly,  he  had  no  daUes  to  pvrform  at  the 
brakes.  It  was  a  custom,  as  we  have  be- 
fore shown,  obtaining  upon  defendant's 
freight  trains  generally,  and  on  this  one, 
for  brakemen  to  pass  such  Intervals  In  the 
caboosft,  especially  In  such  weather  as  pre- 
vailed at  the  tims  of  this  occnrrenoe,  and 
to  go  thence  to  thtdr  posts  of  duty,  as  or^ 
dered  by  the  conductor,  or  as  occasion  re- 
quired. This  usage  of  the  service  was 
known  to  the  conductor  In  this  instance, 
and  was  sanctioned  and  acted  on  by  him 
in  so  far  as  the  absence  of  all  objection  on 
his  part  to  the  presence  of  brakemen  In 
the  caboose,  and  all  effort  on  his  part  to 
enforce  a  contrary  rule.  If  such  existed  and 
was  known  to  him,  and  In  so  far  as  his 
dealing  with  the  brakemen  in  apparent 
recognition  of  their  right  to  be  there, 
amounted  to  sanction  and  action  upon 
the  custom.  The  plaintiff  had  been  only 
(or  a  short  time  lu  the  service,  and  had 
never  been  advised  that  this  nsage  was 
violative  of  any  rale  of  the  company  or 
any  duty  he  owed  It  in  the  premises.  On 
the  occasion  In  question  he  had  been.  ln 
accordance  with  the  usage,  for  some  time 
In  the  caboose  with,  aud  without  objec- 
tion on  tbe  part  of.  the  conductor;  and 
was  Injured  while  going  thence  to  his  post 
of  duty  In  obedience  to  an  order  of  the 
condnctor.  which  It  was  his  duty  to  obey. 
This  order  was  gl^en,  tbe  conductor  says, 
in  accordance  with  a  rule  of  his  **tn  order 
a  man  out"  at  that  point  to  tighten  the 
brakes  with  reference  to  a  down  gride 
they  were  approaching,  to  the  end.  It 
Hfems,  that  the  train  might  be  kept  well 
In  hand  with  a  view  of  stopping  It  at  a 
station  two  miles  beyond,  where  this  train 
generally,  bnt  not  always,  bad  occasion 
to  stop.  On  these  facts.— the  custom  pap> 
ticipated  in  and  acted  upon  by  the  con- 
dnctor, the  ignorance  on  the  part  of  the 
plaintiff  of  a  rule  to  the  contrary,  injury 
received  while  obeying  an  order  which  it 
was  plaintiff's  duty  to  obey,  and  the  ne- 
cessity for  which  cannot  be  ascribed  to  any 
misconduct  of  his, — ^tbe  authorities  are  full 
to  the  proposition  that  no  negligence  can 
be  imputed  to  tbe  plaintiff,  even  though  a 
rule  to  tbe  contrary  of  this  usage  did  ex- 
ist and  was  known  to  the  conductor:  and 
sonae  of  them  go  the  length  of  holding 
that  negligence  could  not  be  predicated 
even  of  plaintiff's  knowledge  of  the  rule 
when  considered  In  connection  with  tbe 
custom  of  its  non-enforcement,  such  as  la 
disclosed  here.  Be  that  as  it  may,  we  are 
clear  In  the  conclusion  that  the  fact  of 
plaintiff's  being  in  the  cabooss,  and  the 
consequent  necessity  of  his  exposure  to  the 
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peril  from  which  the  Injury  resulted  in 
reaublDK  hlB  pust  ol  duty,  do  not  Import 
neftllxence  on  bis  part,  and  would  out 
arail  to  detmt  recovery  by  blm  It  tbe  ]ary 
foand  tbe  facts  to  be  In  accordance  with 
the  tondenclea  of  tbe  evldeni-e  we  have 
beencouHldertug.  AatliorltleBSupra ;  Fay 
V.  Railroad  Co.,  (Mlon.)  15  N.  W.  Bep.  241 ; 
Barry  v.  Railroad  Co..  98  Mo.  62.  11  S.  W. 
Rep.  SOS;  Railway  Co.  T.  SprlngBteen,  41 
Kau.724,  21  Pac.  Bep.  774;  Dm  bin  v.  Navi- 
gation Co ,  (Or.)  11  Amer.  8t.  Rep.  786, 
note.  17  Pac.  Rep.  6;  Railroad  Co.  v.  Kler, 
41  Kan.  601.  21  Pac.  Rep.  770;  Sprong  v. 
Railroad  Co..  68  N.  Y.  56;  Ra)li-uad  Cu.  t. 
Cbasteen.  88  Ala.  591.  7  South.  Rep.  94. 

7.  ThcrelHBomeeTideDceln  therecordgo- 
Ing  tu  show  that,  had  the  plaintiff  obeyed 
the  order  upon  the  instant  of  Its  delivery, 
he  might  have  reached  the  roof  befure  the 
car  cameopposite  the  prujectlng  ruck,  and 
fboB  have  escaped  the  injary.  The  delay 
In  executing  the  order,  however,  aeems 
from  the  evidence  most  favorable  tu  the 
defendant  to  have  been  only  for  a  moment 
or  two,  and  for  the  purpose  ol  putting  on 
his  overcoat  and  glorea,— precautions 
rendered  necessary  by  tbe  Inclemency  of 
the  weather.  Wn  do  not  think  bo  brief  a 
dday  tor  so  reasonable  a  purpoae  can  be 
contorted  into  a  nant  of  diligence  on  the 
part  of  tbe  plaintiff  amounting  to  con- 
tributory negligence.  What  we  hnvenaid 
will  suffice  to  determine  aKelnst  the  ap- 
pellant all  the  assignments  of  ?rror,  and 
all  theexceptions  underlying  asslgnnipnts, 
which  proceed  severally  on  the  assump- 
tluoH  (1)  that  the  projection  of  tbe  stone 
towards  the  road-way  did  not  Imply  negli- 
gence on  the  part  of  the  defendhnt  unless 
It  extended  sufficiently  to  endanger  pass- 
ing cars;  (2)  that  it  was  Incumbent  upon 
the  plaintiff  to  know  of  the  delect  which 
caused  the  Injury,  and  Ignorance  on  his 
part  was  negligence  wblcb  would  defeat 
his  right  of  action;  (3)  that  plaintiff  was 
guilty  of  contributory  negligence,  under 
all  aspects  of  tlie  evidence,  in  bdng  on 
tbe  side  of  the  car  when  he  was  strlclcen 
by  tbe  stone,  in  that  It  was  bis  duty  to 
have  been  at  that  time  on  top  of  the 
train;  and  (4)  that  plaintiff  was  gatlty  of 
coDtribntory  negligence  in  failing  to  obey 
the  order  of  the  conductor  upon  tbe  In- 
stant of  its  delivery.  Our  conclusions  in 
these  respects  dlspuse  of  the  exceptions  re- 
served tu  the  giving  uf  charges  1.  2,  3,  5,  6. 
9, 10.  and  11  at  the  instance  of  tbe  plain- 
tiff; and  to  the  action  of  the  court  In  re- 
fusing to  give  charges  1,  2,  8,  5,  6,  7,  8. 16, 
19.  22,  24,  and  28,  requested  by  tbe  defend- 
ant. 

8.  Tbe  tenth  Instruction  of  plaintiff's 
scries,  as  perhaps  one  or  two  otlipra,  Is 
ffiulty,  it  dissociated  with  the  evidence,  in 
that  it  would  acquit  a  brakeman  nf  negli- 
gence In  violating  a  known  rule  of  the 
company,  made  for  his  guidance,  and  by 
the  supreme  authority  in  the  premises, 
merely  because  ol  the  conductor's  astient- 
Ing  to  such  violation.  We  do  not  under- 
stand tills  to  be  the  law.  though  there  are 
cases  which  go  tar  In  that  direction.  Bat 
this  Inflruilty  Is  relieved  by  referring  the 
charge  to  the  evidence  which  negatives 
plain  tiff*8  knowledire  ot  tbe  existence  ot 
snch  rule. 


9.  Charges  26  and  39,  requested  by  de- 
fendant, were  well  refused  upon  the  further- 
ground  that  they  misplace  the  burden  oft 
proof  as  to  contributory  negligence.  Tb» 
onus  in  this  regard  is  in  all  cases  on  the- 
defendant,  though  plaintiff's  evidence 
sometimee  relieves  from  the  necessity  f>t 
discharging  it.  Railway  Co.  v.  Bradturd^ 
86  Ala.  674,  6  South.  Rep.  90;  Railway  Co. 
V.  Calderwood,  89  Ala.  247,  7  South.  Rep<. 
360. 

10.  There  was  no  evidence  In  tbe  case 
that  the  conductor  knew  of  the  defect  li» 
tbe  road-way  whlcb  caused   tbe  Injury 
counted   on.     Tbe    negligence  charged 
(•gainst  blm  In  respect  to  ordering  tbe- 
plalntiff  uut  at  that  point  must  result,  il- 
at  all, from  the  Imputation  ol  such  knowl- 
edge to  him  as  matter  ot  law  from  tbe  r^ 
latlons  be  sustained  to  tbe  defendant  od> 
the  one  band  and  the  plaintiff  on  the 
other.    The  trial  court  In  Its  general- 
chaise,  and  In  Its  retusals  ot  eeveral 
chargee  requested  by  the  defendant,  (Nus. 
4,  9.  and  23.)  proceeded  on  the  theory  that 
a  conductor,  while  In  control  of  a  traiik< 
out  on  the  road.  Is  In  some  sort  In  the 
shoes  ot  tbe  company,  and  a  vice-princi- 
pal, to  wbum  the  law  wiUlmpnte  a  knowl- 
edge ot  all  tacts  as  to  the  road-way.  etc., 
which  are  known  or  ought  to  be  known- 
to  the  company  Itself;  and  there  are  not 
a  few  well-considered  adjudications  whlcb- 
BO  hold.   Railroad  Co.  v.  Stevens,  20  Ohio 
415:  Railway  Co.  v.  Keary,  3  Ohio  St.  2Ul; 
Kaili-oad  Cu.  v.  Collins,  2  Duv.  114;  Ayem 
V.  RaUroad  Co..  R4  Va.  67l».  6  S.  £.  Rep.  6K2;. 
Railroad  Co.  v.  Ross.  112  U.  S.  877. 6  Sap. Ct. 
Bep.  184.  Bnt  our  own  cases,  and  pen 
haps  the  weight  of  autborlty  generallj, 
support  tbe  contrary  view;  at  least  te 
the  extent  ot  holding  that,  without 
gard  to  grade  or  rank,  and  wiiether  the 
element  of  personal  control  enterolnto  tbe 
consideration  or  not.  all  who  are  servants- 
of  a  common  master,  engaged  In  tbe  same 
general  business,  subject  to  the  same  gen- 
eral  control,  and  are  paid  oat  of  a  conn 
mon  fund,  are  fellow-servantB  In  reepect' 
to  all  acts  done  In  the  common  service,  ud- 
less  the  duty  performed  by  them  be  sucb- 
aB  properly  belongs  to  themaster  as  such, 
and  in  which  case  tbey  take  the  place  oS- 
the  master;  and  be  to  chargeable  wltb 
their  acts  as  It  peifonned  by  blm  personal- 
ly, with  all  tbe  knowledge  In  the  premlsee- 
which  the  law  imputes  to  lilm.  McKl» 
ney,  Fel.  Serv.  p.  53.  §  23:  Railroad  Co.  t. 
Waller.  48  Ala.  459;  Railroad  Co.  v.Smltb, 
59  Ala.  245;  Tyson  v.  Railroad  Co.,  61  Ala. 
554;  Smoot  v.  Railroad  Co.,  67  Ala.  13.  It 
may  be  that  some  of  our  cases — that  ot' 
Railroad  Co.  v.  Smith,  supra,  for  Instanee 
—have  gone  to  the  extremest  verge  of- 
soundness  in  applying  tbe  doctrine  of  fel- 
low-servants to  the  exemption  of  the  em- 
ployer Irtim  liability;  hut  we  apprehend 
itwouldt)ea  more  radical  departure  in 
the  opposite  direction  from  what  may  be 
considered  tbe  estabilslied  rule  in  our  ju- 
risprudence, to  hold  that  a  conductor  Id- 
tbe  control  of  a  train  Is  exercising  the- 
tunctloiis  of  the  master  In  giving  ordlnnry 
directlonH  and  orders  In  the  management 
and  running  of  tbe  train,  so  as  to  be- 
chargeable  with  a  knowledge  ot  every  tact 
in  relation  thereto  which  la  known,  or  of- 
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which  tbe  law  tnipatea  a  knowledge,  to 
the  master. 

11.  It  seems  to  ns,  bowever,  that  a  de- 
cision of  that  question  Is  not  necessary  to 
«  ronvct  determination  of  this  appeal. 
The  neiftlKence  Imputed  to  the  cooductur 
In  the  second  eoant  of  the  complaint,  and 
which  the  ruling  of  the  court  In  cer- 
tain lnstructlr)D8  given  and  refuned  nlluw 
tbe  Jury  to  Impute  to  him  on  the  thuory 
of  his  being  a  vit-e-prlncipal,  ts.aa  we  have 
seen,  In  Us  natnre  aecnudary  and  anpple- 
tory  to  that  of  the  defendant  Itself.  If 
there  was  a  danKerons  projectlonfromtbe 
wall  of  the  cut,  that  wau  tbe  neKllKence 
of  tbe  defendant,  for  the  Injury  resulting 
Jporu  which  the  defendant  would  he  liable, 
under  either  count  of  the  complaint,  as 
well  without  HB  with  concurring  negli- 
gence ot  the  conductor.  If  thern  was  no 
«uch  defect,  there  could  be  no  negilKence 
«ltber  on  the  part  of  tbe  defendant  direct- 
ly ur  un  the  part  of  the  condnctor,  and  In- 
4lirectly,  through  him,  on  tbe  part  of  the 
defendant.  If  plaintiff  knew  of  the  defect, 
Ills  contributory  negligence  In  attempting 
to  ascend  the  ladder  at  that  point  Is  not 
relieved  by  the  fact  that  tbe  attempt  was 
tnade  In  obedience  to  the  conductor's  or- 
-der;  and,  it  the  plaintiff  was  negligent  In 
Cwing  In  the  caboose,  bis  prcHence  there 
Inrnlvlng  a  necessity  to  asceud  at  that 
place  to  tbe  top  nf  the  train,  that  nesll- 
:^ence  was  Jnst  the  same,  In  Itself  and  in 
its  results,  whether  or  not  the  conductor 
was  lucking  In  due  care  In  ordering  him 
<»ut.  Or.  In  other  words,  tbe  rights  and 
liabilities  of  tbe  parties— the  cause  of  ac- 
tion and  the  defense  to  It— being  precisely 
tbe  same  whether  tbe  negligence  Is  Imput- 
ed to  tbe  conductor  or  not,  tbe  rulings  of 
tbe  court  In  respect  to  bis  alleged  n(^l> 
gence,  whether  sound  or  not.  ubntraetly 
-considered,  could  have  exerted  nolnflnence 
In  the  premises,  and,  if  error  was  commit- 
ted therein,  It  was  without  Injury,  and 
will  not  avail  to  operate  a  reversal  of  tbe 
Indgment.  We  have  discussed  all  tbe 
•questions  treated  of  In  tbeargument  of  Hp- 
peilant's  connsd.  Several  other  matters 
are  assigned  as  error.  They  hnve  been 
carefully  considered,  bnt  we  deem  it  un- 
necessary tu  enlarge  upon  them  bere. 
7hey  involve  nu  error.  Tbe  Judgment  of 
tbe  city  court  ts  affirmed. 


ViBOiKU  ft  A.  MiN.  ft  Manuf'o  Co.  t. 
Hals  et  al. 

i^Supreme  Court  of  Alabama.  Ai»il  28, 1S91.) 
Equitt — JUKiBnicnoif — Disoovbrt. 
1.  A  bill  In  equity,  to  recover  the  prtdltB  oom- 
ftlalaaats  would  have  realised  but  for  the  breach 
■ct  a  contract  by  which  dofendant  agreed  to  sell 
them  all  tbe  coal  mined  by  it  from  several  mioes 
'during  tbe  year,  alleged  that,  to  learn  the  amount 
of  coal  mined,  b  discovery  from  defendant, 
tbrough  its  officers  and  books,  was  absolutely  neo- 
•sssory,  and  that  the  information  could  not  be 
otherwise  obtained,  and  prayed  for  sneh  dlscor- 
-ery  and  proper  relief.  Held,  that  the  neoeosi^ 
tor  a  discovery  was  sufficiently  shown  to  give  s 
ooart  of  equity  Jurisdiction,  and  tbat,  though  the 
claim  was  puirely  It^l,  the  court,  having  ac- 
quired jurisdiction,  shooid  retain  the  cause,  and 
cmnt  full  relief. 

S.  In  a  salt  against  a  corporation,  In  which 
«  discovery  U  aonght,  the  olBcer  from  whom  the 


Information  is  to  be  obtained  should  be  made  a 
oo-defendant. 

Appeal  from  chancery  court,  Jefferaoii 
county;  Thomas  Cobbs,  Chancellor. 

BUI  in  equity  Bled  by  W.  C.  Hale  ft  Oo. 
against  the  Virginia  ft  Alabama  Mining 
&  Manufacturing  Company.  The  bill  al- 
leged that  defendant  from  1884  to  I8SS, 
was  engaged  In  mining  coal  In  Walker 
county,  in  this  state;  that  by  a  written 
contract  It  agreed  that  complainants 
should  have  the  exclusive  sale  of  all  coal 
mined  or  controlled  by  It  tor  one  year, 
and  to  fumlsb  complainants  with  such 
amounts  of  coat,  at  tbe  rnllug  market 
prices  at  the  mines,  as  might  be  necessary 
to  supply  their  demands;  tbat  complain- 
ants performed, or  were  ready  and  witling 
to  perform,  their  part  of  this  contract, 
and  tbat.  relying  on  the  contract,  they  In- 
curred much  trouble  and  expense  In  mak* 
Ing  nectary  arrangements  to  handle  and 
sell  coal  at  various  points,  and  coold  have 
handled  and  sold,  at  great  profit  to  them, 
selves,  all  the  coal  mined  or  controlled  by 
defendant  during  said  year;  that,  after 
such  arrangements  were  made,  complain, 
ants  applied  to  defendant  for  conl,  and 
defendant  disregarded  the  contract,  and 
refused  to  furnish  any  coal  whatever  to 
complainants;  that  during  the  year  de- 
fendant worked  several  mines,  and  con- 
trolled a  majority  of  the  coal  mines  In 
Walker  county,  and  mined  and  controlled 
many  thousand  tons  of  coal,  which  Itsold* 
and  applied  the  profits  thereof  to  its  own 
use.  and  that  It  bus  refused  to  account 
ana  settle  with  complainants  tor  the 
same;  and  tbat  the  profits  which  would 
have  accrued  to  comptuiunnts  from  band- 
ling  and  selling  coal'under  the  contract 
would,  after  paying  all  expenses,  have 
amotmted.  In  the  aggregate,  to  a  large 
sum  of  money.  It  was  alleged  In  the  bill, 
and  admltte<l  by  a  demurrer,  that  com- 
plainants were  unable  to  state  what 
amount  of  coal  was  mined  and  controlled 
by  defendant;  that  this  information,  and 
all  the  ifMta  necessary  to  fix  tbe  amount 
.  which  defendant  shonld  pay  to  complalu- 
ants,  were  peculiarly  andexcluslvely  with- 
in the  knowledge  of  defendant,  and  could 
not  be  ascertained  except  by  discovery 
from  defendant;  and  that  discovery  by  It, 
tbrough  Its  officers,  books,  and  agents, 
was  atnolntely  necessary.  Tbe  bill  was 
demnrred  to  on  the  ground  tbat  a  court 
ot  equity  had  no  jurisdiction,  because 
there  was  a  complete  and  adequate  rem- 
edy at  law ;  and  that  the  bill  showed  that 
tbe  matters  sought  to  be  discovered  could 
be  proved  by  comi>etent  witnesses,  and 
that  the  discovery  sought  was  not  re- 
quired In  the  bill  to  be  made  by  the  presi- 
dent of  defendant  corporation,  but  by  sev- 
eral named  offlcerp,  and  there  was  no  alle- 
gation In  the  bill  that  such  officers  had 
any  power  or  authority  to  bind  the  cor- 
poration by  any  answer  tbeymlgbtmnke. 
Tbe  demurrer  was  overruled,  and  defend- 
ant appealed. 

Hewitt,  Walker  ^  Porter,  for  appellant. 
Aroold  &  Eraoa,  for  appellees. 

Ci.opTOX,  J.  Tbe  main  ciitrses  ot  demur- 
rer, consisting  of  several  distinct  assign- 
ments varying  In  pbraseolo^y,  may  be 
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i-itii<1t*0KeU  an  follows:  First,  that  com- 
plninaiitu  liuvea  full  and  adequate  remedy 
at  luw.  and  that  the  bill,  beiitf;  founded 
on  an  alleged  breach  of  contract  for  which 
they  Beek  to  recover  damages,  avers  no 
tacts  authorliing  a  court  of  chancery  to 
entertain  It  on  the  (ground  of  diacovery : 
seeom/.  that  the  bill,  being  for  discovery 
and  relief,  avers  nu  factH  Hbowlng  that  the 
discovery  fs  nece«Bary  to  prove  any  facts 
upon  which  coniplainantH  rely  for  relief, 
or  that  they  cannot  utlierwiae  prove  each 
aud  every  matter  sought  to  be  dificovered. 
The  primary  and  altlmate  purpose  of  the 
bill  Is  the  recovery  of  damages  tor  the 
breach  of  a  contract,  by  which  d^endants 
agreed  to  guaranty  to  complainants  the 
exclusive  sale  of  all  coal  mined  by  defend- 
ant or  onder  Its  control  from  July  1, 
18S7.  to  July  1, 1888,  and  to  farnlsh  cum- 
plalnantB,  at  the  rnling  market  prices, 
such  coal  a«  ma^  be  neceaoary  to  supply 
their  demands.  The  bill  alleges  thatde- 
fendoot  operated  and  controlled  iieveral 
different  mines,  a  majority  of  those  situ- 
ated lu  Walker  county  then  being  mined, 
and  praye  for  an  account  of  the  quantity 
mined,  the  ruling  market  prices  at  each 
mine,  and  the  profits  which  complainants 
would  have  realized  had  the  contract  been 
performed  on  the  part  of  defendant:.  As  a 
general  propnsltion.  courts  of  equity  do 
not  entertain  suits  the  sole  object  of  which 
Is  to  recover  damages  lor  tbe  breach  of  a 
contract,  the  remedy  at  law  being  ade- 
quate and  complete.  It  is  well  settled 
that  when  there  Is  no  fiduciary  relation 
between  the  parties  devolving  the  duty  to 
render  an  account,  and  the  accounts  arn 
not  mutual,  equity  has  not  orl^nal  and 
Independent  Jurisdiction  In  the  matter  of 
account,  unless  there  is  so  great  coniplex< 
ity  and  Intricacy  that  a  Jury  cannot  ex- 
amine and  state  It  with  the  necessary  ac- 
curacy. State  v.  Bradshuw.  60  Ala.  239; 
Hudson  v.  Vwugban,  57  Ala.  609.  The  as- 
certainment of  tbe  profits  that  would 
nave  been  realised  by  complainant  In- 
Tolvcfl  the  quantity  of  coal  mined  andcou- 
trollrd  by  dclendant  atthedllterenT  mines, 
the  market  prices  at  each,  and  the  cost 
and  expimse  of  transportation  and  sale  in 
the  different  markets;  but,  these  i/ar-a  be- 
ing ascertained,  the  profits  become  a  mat- 
ter uf  mere  addition  and  subtraction,  the 
only  difficulty  conaisting  In  the  number  of 
IteniH.  In  Dickinson  v.  Gartbwaite,  84 
Ala.  V38,  tbe  accounts  involved  the  maau- 
factnreand  furnishing  large  quantities  uf 
articles  of  clothing  during  a  series  of  years 
frvm  tliree  different  places,  at  a  profit  of 
a  designated  per  cent,  on  the  original 
coBt.  It  Is  said:  "The  account  was  for 
clothes  furnished  tothe  complainants  dur- 
Ing  a  series  of  yeai-s.  and  differs  from  the 
ordinary  accDunta  of  merclmnts,  In  this: 
that  the  charging  was  controlled  by  a 
contract  made  at  the  Inception  of  tbe  ac- 
coDDt.  There  was  no  mutuality  of  ac- 
countfi.  On  the  complainants'  side  there 
was  only  a  claim  uf  credits  for  payments 
made.  •  •  *  There  was  nothing  more, 
therefore,  than  an  account  on  one  side  with 
credits  for  payment  made.  Of  such  an 
account  chancery  has  not  original  and  In- 
dependent InrlBdictlon. "  And  while  It 
was  said  that  equity  will  entertain  Juris- 
v.9so.no.8— 17 
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diction  In  some  cases  where  there  is  no 
mutuality,  It  was  held  that  the  account 
did  not  present  that  strong  case  of  en- 
tanglement or  complication  which  Is  nec- 
essary to  maintain  the  equity  Jurisdiction. 
The  averments  in  the  present  bill,  though 
showing  difficulty  in  establishing  the  nec- 
essary data  from  which  to  state  tbe  ac- 
count, do  not  show  any  great  complexity. 
But  the  bill  Is  framed  for  discovery  as  well 
as  for  relief;  and, notwithstanding  the  ac- 
counts may  be  on  one  side  only,  and  there 
may  be  no  great  complication,  when  a  dis- 
covery Is  needed  In  aid  ol  the  account,  and 
Is  obtalned.tbe court  will  entertain  jurisdlo- 
tion  for  the  purposeof  final  relief.  Discov- 
ery Itself  Is  an  acknowledsed  Independent 
source  of  equitable  Jurisdiction,  but  tlie 
Jurisdiction isauxlliary.anda  suit  for  that 
purpose  must  be  limited  to  the  legitimate 
functions  of  furnishing  evidence  In  aid  of  a 
pending  or  anticipated  action.  The  pend- 
ency of  Buch  action,  or  its  anticipation, 
and  that  tbe  discovery  will  be  material  to 
support  the  plaintiff's  cause  of  action  or 
the  defendant's  defense,  as  the  casn  may 
be.  must  be  avenred.  Tbe  bill  Is  nut 
framed  and  cannot  be  treated  as  a  bill  for 
discovery  merely.  It  invokes  exercise  of 
the  jurisdiction  of  a  court  uf  equity,  which 
necesslta-tes  a  hearing  and  decree  on  the 
riglitfl  of  the  parties.  This  constitutps  It 
a  suit  for  relief,  and  liable  to  all  tbe  Inci- 
dents of  that  proceeding.  Story,  Eq.  PL 
S  314.  Therefore  tbe  question  whether  the 
bill  is  demurrable  on  any  uf  tbe  groands 
assigned  must  be  determined  by  the  rules 
and  modes  of  procedure  peculiar  to  bUls 
for  discovery  snd  relief. 

The  general  rule  Is  that,  when  equitable 
Jurisdiction  attaches  for  a  rightful  purpose, 
the  court  will  retain  It.  and  proceed  to 
settle  and  adjudicate  all  the  matters  in 
controversy,  granting  complete  relief, 
though  It  ma;  involve  the  adjudication  of 
purely  legal  questions.  As  a  corollary 
from  this  rule,  many  courts  bold  that 
when  Jurtsdlctloo  la  acquired  In  a  salt, 
having  the  direct  and  primary  purpose  of 
discovery  proper,  the  court  will  proceed 
to  grant  whatever  relief  the  complainant 
may  be  entitled  to.  though  tbe  matter  In- 
volved Is  not  Independently  within  the 
equitable  jurisdiction,  and  the  remedy  at 
law  la  adequate.  In  such  cases,  tbe  reten- 
tion of  Jurisdiction  for  the  purposes  of 
final  relief  Is  consequential,  and  has  no 
foundation  on  which  to  rest,  when  the 
primary  and  principal  ground  of  Jurisdic- 
tion fails.  That  honored  and  laostlearned 
jurist.  Chief  Justice  Marshall,  stated  the 
rule  In  the  fullowlng  broad  terms:  "That 
if  certain  facts,  essential  to  tbe  merits  of 
a  claim  purely  legali  be  exclusively  with- 
in the  knowledge  of  the  party  ngatn8t 
whom  that  claim  is  asserted,  he  may  be 
required.  In  a  court  of  chancery,  to  diu- 
close  those  facts;  and  the  court,  being 
thus  rightly  in  possession  of  the  cauHe,. 
will  proceed  to  determine  the  whole  mat- 
ter in  controversy. "  This  statement  was 
qualified  by  the  observation  that  the 
rule  cannot  be  employed  as  a  mere  pretext 
for  bringing  causes,  proper  for  a  court  of 
law,  Into  a  court  of  equity;  and,  If  no  dis- 
covery Is-obtained.  the  suit  should  be  dis- 
miued,  though  tbe  complainant  may  sup- 
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port  his  claim  by  evidence  analrleil  by  the 
aiiBwer  of  the  derendant.  RusiiiHll  r.  Clarb, 
7  Crancl),  69.  ThU  statement  uf  the  rnle 
has  been  BomeClmes  regarded  as  calculat- 
ed to  mislead,  In  many  cases,  by  Its  gen- 
erality. 

While  the  foregoing  has  been  distinctly 
called  the  "American  doctrine, "  the  beet- 
contiidered  caaes  do  not  regard  discovery 
ae  the  Independent  sonrce  of  eqnitable  Ju- 
risdiction to  grant  relief,  lo  respect  to  a 
matter  of  purely  legal  cognisance,  in  a  suit 
fur  dlHcovery  and  relief.  In  sucb  suit,  the 
dlscorery  la  Incidental,  and  may  be  the 
occasion  for  the  exerclae  of  the  Jurisdic- 
tion. In  such  casen.  when  the  jurisdiction 
does  not  otherwise  exist,  It  rests  on  the 
inadequacies  of  the  legal  remedies,  pro- 
duced generally  by  the  operation  of  the 
rules  governing  the  examination  of  wit- 
nesses and  the  prodactioD  of  books,  writ- 
ings, or  other  evidence  in  courts  of  law. 
This  results  from  the  limitations  and  re- 
strictions upon  the  operation  of  the  gen- 
eral rule  which  has  been  establlshi-d  In 
suits  for  discovery  and  relief.  The  most 
material  limitation  is,  it  Is  necessary, 
where  the  complainant  "seeks  to  transfer 
a  cause  appropriately  of  legal  cognisance 
into  the  forom  of  equity  for  trial  npoa  the 
groond  of  seeking  discovery,  and  that 
alone,  to  allege  in  bis  bll),  and  verify  by 
adldavlt,  that  be  has  no  other  means  of 
proving  hie  case.**  1  Story,  £q.  Jur.  § 
74e.  Says  Mr.  Pomeroy:  "The  so-called 
'American  doctrine,'  cuDceriilng  the  effect 
of  discovery  upon  the  eqnitable  jurisdic- 
tion. l8  thoB  practically  as  follows : 
Whenever,  la  a  controversy  purely  legal, 
depending  upon  legal  Interests  and  prima- 
ry rights  of  the  plaintiff,  and  seeking  to 
obtain  final  reliefs  which  are  wholly  legal, 
the  plaintiff  prays  for  a  discovery  as  a  pre- 
liminary relief,  and  alleges  and  proves 
that  such  discovery  Is  absolutely  essential 
to  the  maintenance  of  this  contention ; 
that  he  ifl  utterly  unable  to  es'tabllsh  the 
issues,  on  his  part,  by  testimony  of  wit- 
nesses, or  by  any  other  kind  of  evidence 
admissible  In  courts  of  law,  so  that  an  ac- 
tion at  law  Is  utterly  Impracticable,— then 
the  court  of  equity,  having  jurisdiction  of 
such  a  case  to  compel  a  discovery,  acquires 
a  jurisdiction  over  It  for  all  purposes,  and 
may  goon  and  determine  all  the  Issues, 
and  decree  full  and  final  relief,  although 
the  relief  i<o  given  Is  of  the  same  kind  as 
that  granted  by  the  courts  of  law  In  simi- 
lar controversies,"  (1  Pom.  Eq.  Jur.  p. 
295.  §230;)  the  defendant  making  actnal 
discovery  by  his  answer.  In  InsnranceCo. 
T.  Webb,  64  Ala.  688.  It  U  said:  "Butifthe 
bill  is  framed  for  discovery  and  relief,  and 
seeks  to  withdraw  tn»m  the  Jorisdiction 
of  courts  of  law  matters  of  purely  legal 
cognizance,  it  must  be  shown  the  discov- 
ery is  indispensable  to  the  end  of  Justice, 
and.  because  of  the  inability  of  the  court 
of  law  to  compel  it,  the  jurisdiction  of  a 
court  of  equity  arises,  as  It  arises  gener- 
ally, because  of  the  inadequacy  of  legal 
remedies. "  The  same  rule  has  been  de- 
clared in  tbefoUowlngcBBai:  Shackelford 
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V.  Bankhead.  72  Ala.  476;  Handley  v.  Hef- 
lln,  84  Ala.  600,  4  South.  Rep.  7^.  It 
wad  also  held  in  these  cases  that  tbla 
well-established  Jurisdiction  of  chancery 
Is  not  altected  by  the  statntory  provlslona 
authorising  the  examination  of  parties  as 
witnesses  in  conrts  of  law.  It  follows, 
from  these  limitations  and  restrictione up- 
on the  general  rule  referred  to  above,  that 
the  source  of  the  equitable  jurisdiction,  io 
matters  of  legal  cognliance,  arises  from 
the  inadequacy  of  the  l^al  remedies,  sucb 
Inadequacy  growing  out  of  the  necessity 
of  a  discovery  to  effectuate  tbe  ends  of 
justice. 

Appellant,  however,  insists  that  the  bill 
does  not  aver  that  complainants  are  una- 
ble to  prove  the  facts  upon  which  they  re- 
ly for  final  relief  other  than  by  the  answer 
of  defendant,  but.  onthecoutrary,  shows 
they  can  be  proved  otherwise.  The  aver- 
ments of  tbe  bill  are  "that  defendant  has 
refused  to  account  to  complainants  for 
anything,  or  as  to  the  coal  mined  or  con- 
trolled by  them;  and  that,  to  learn  with 
anything  like  accuracy  the  amounts  of 
coal  mined  by  them,  a  discovery  from 
them,  through  their  officers,  books,  ao<l 
agents.  Is  absolutely  necessary;**  also, 
"complainants  are  advised  that  by  reason 
of  the  fact  that  all  the  d&ta  and  informa- 
tion necessary  to  fix  the  amounts  whieb 
defendant  should  pay  tocomplalnants rest 
peculiarly  lo  the  knowledge  of  defendant, 
and  cannot  be  ascertained  except  by  dis- 
covery from  delendant  of  the  amount  of 
coal  mined  or  controlled  by  them,  the 
costs  of  mining  the  same,  and  tbe  ruling 
prices  thereof,  they  bare  no  fall  and  ade- 
quate remedy  at  law."  There  Is  no  con- 
tention as  to  the  materiality  of  the  facts. 
Discovery  Is  songht  not  onlyfrom  tbe  offi- 
cers and  agents,  but  also  from  the  bookci, 
of  the  corporation.  It  Is  Ivpractlcubte 
for  the  officers  or  agents  to  state  wltb 
necessary  accuracy,  without  reference  to 
the  books,  the  amount  of  coal  mined 
at  several  different  mines,  and  the  rul- 
ing prices,  through  a  year.  By  our  prac- 
tice and  rulings,  an  officer  or  agent  can- 
not be  compelled  to  produce  the  books  of 
a  corporation  In  a  court  of  law,  but  their 
prodnctlon  maybe  compelled  by  a  co  art 
of  equity.  The  bill  alleges  that  the  facts 
rest  peculiarly  within  tbe  knowledge  of 
defendant,  and  that  a  discovery  Is  abso- 
lutely necessary  to  ascertain  them.  The 
allegations  satisfactorily  show  that  the 
facts  cannot  be  otherwise  proved  than  by 
diecoTery.  The  bill  sufficiently  avers  the 
Inadequacy  of  the  remedy  at  Iaw\  occa- 
sioned by  the  necessity  of  discovery,  as 
preliminary  relief.  Handley  t.  Htf  In,  su- 
pra. A  corporation  cannot  make  answer 
on  oath ;  hence,  when  a  discovery  is 
sought  from  It,  the  officer  from  whom  the 
discovery  may  be  obtained  by  answer, 
under  oath,  may,  and  should  be,  made  a 
co-defendant;  for.  If  he  Is  not  a  party,  tJie 
Courtis  powerless  to  compel  him  to  an- 
swer. The  want  of  such  party,  however. 
Is  not  assigned  as  cause  of  demurrer,  i 
Pom.  Eq.  Jur.  %  199.  Afflrmed. 
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Gi.b:4X  v.  Jackson  efi  tU. 
(Sufmnie  Court  qf^IabwiM.  Uayl^lSOL) 
Iknxbipebs— Ltabilitt— Loss  or  Baooaob. 
Where  a  transient  ^est  of  an  hotel  delir- 
«rs  his  baggage  to  a  porterto  be  checked  forsaf»- 
keeping,  the  porter  havinir  no  authority  to  check 
It  withont  directions  from  the  clerk,  bat  doing  It 
nareartheleas,  and  the  guest  then  pays  bis  bill  and 
leaves  the  hotel,  the  relation  of  innkeeper  and 
saeat  la  thereby  teroainated,  and,  if  the  baggage 
u  stolen  during  the  guest's  abaenoe^  the  um- 
nopet  la  not  liable  tiierefor. 

Appeal  from  city  court  of  Blrmlngbam ; 
H.  A.  Sbabfb,  Jodffe. 

Curaiicbu/^  A  TbarA,  for  appellant. 
White  A  How»t  tor  appdlees. 

CoLKHAN,  J.  The  material  facta,  briefly 
stated,  are  aubstantlally  as  fulluws:  De- 
liHkdaatii  were  proprletore  of  the  Florence 
Hotel.  The  plaintiff  had  been  In  tbe  habit 
of  uttipplDg  at  the  Florence  Hotel  aa  a 
guest  fur  ttvuor  three  days  each  week, for 
about  a  year,  but  under  nu  continuuuB 
special  contract.  On  tbe  morolDf;;  of  the 
23d  of  Noveiuber,  1888,  being  Id  hlB  room, 
theplainciff  rang  the  bell  for  a  servant, 
and  he  banded  bla  valise,  In  which  was 
wearing  apparel,  etc..  to  tbe  porter  who 
responded  to  the  bell  call,  with  dire<'tlons 
to  take  it  down  and  cbeck  It,  an:!  leare 
thecheck  for  hlmat  theclerk's  office;  tbat 
he  soon  after  went  down,  luuad  a  cbeck 
on  the  register,  which  the  porter,  who  bad 
taken  his  valine  down.  Informed  him  was 
bis  checb:  that  be  settled  his  hotel  bill 
with  the  clerkt  surrendered  his  mom,  and 
left,  without  any  contract  that  he  would 
return;  thattwo  ortbreedaysatterwarda 
he  returned  tu  the  hotel,  presented  bis 
cbeck,  (No.  35,)  and  called  for  bts  valise. 
The  chenk-room  was  examined,  but  the 
valise  cunld  not  be  to  and.  Tbe  number 
corresponding  tu  85  was  in  the  check-room 
on  a  huok.  The  vtaeck-room  was  Just  op- 
posite theoflSue  of  tbeclerk,  and  was  with- 
out a  door,  and  was  used  only  for  storing 
and  checking  tbe  baggage  of  guests.  The 
evidence  showed  tbat  plaintiff  did  not 
nutlfy  the  clerk  or  any  one  connected  with 
the  hotel,  except  the  porter  tu  whom  he 
gave  the  vftllse,  that  bis  baggage  was  to 
be  placed  in  tbe  check-room,  and  tbe  clerk 
wbo  was  on  duty  testified  that  be  bad  no 
notice  or  knowledge  that  plaintiff's  valise 
bad  been  placed  in  the  cbeck-room.  It 
was  further  In  evidence  that  the  servants 
and  porters  in  the  hotel  had  Instructions 
neither  to  cbeck  nordeliver  baggage  with- 
out notice  and  permission  nf  the  clerk  of 
the  hotel  who  might  be  on  duty.  There 
was  un  otfaer  evidence  tending  to  show 
tbat  tbe  valise  was  ever  placed  in  the 
cbeck-room,  or  when  it  was  taken  or 
stolen,  or  by  whom.  PlalnTlff  did  not 

Say  ur  agree  to  pay  anything  fur  keeping 
la  baggage.  Tbe  commun-law  Ifablltty 
of  Innkeepers,  except  so  far  as  modified  by 
Btatote.  is  recognized  and  applied  in  this 
state.  Bates  of  cban^es,  and  reasuoable 
limitations  upon  their  liability,  may  be 
flxd  by  special  contract.  A  guest  muy 
also  be  guilty  of  sucb  pmxlmate  contribu- 
tory negligence  as  to  exonerate  Innkeepers 
from  responsibility.  Lnnier  v.  Young- 
blood,  78Ala.692;  8tury.Ballm.§S4H3,4K4: 
Story, Coot.  (744-749.  Tbestrtctcommon- 
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law  liability  of  innkeepers  Is  for  the  pro- 
tection of  the  goods  of  tbelr  guests,  and 
while  tbe  relation  of  innkeeper  and  guest 
exist.  Tbe  words  of  the  common  law 
were. eort/m  bona  et  catall»  intta  bospitia., 
Calye'e  Case,  8  (?oke,32A;  WHklns  v.  Eurle, 
44  N.  Y.  172.  The  evldeuce  In  tbe  present 
ca^e  shows  that,  on  each  several  visit  of  tbe 
plaintiff  to  the  hotel,  he  was  a  guest,  and 
was  entitled  to  all  the  protection  of  the 
common  law.  It  is  equally  clear  tbat  this 
relation  terminated  after  each  stoppage. 
He  was  charged  and  paid  tbe  usual  day 
rates  without  reduction,  and  no  agree- 
ment was  made  as  to  future  visits.  Wlien 
tbe  plaintiff  paid  bis  bill  and  left,  the  rela- 
tion of  innkeeper  and  guest  ceased  toexist. 
O'Brien  v.  Valll,  22  Fla.  6^7, 1  South.  Rep. 
137.  If, when  be  paid  bis  bUhhehad  called 
for  his  valise,  and  It  then  had  been  stolen 
or  lost,  there  could  be  no  doubt  of  the  lia- 
bility of  the  defendant,  or  if  he  bad  re- 
quested tbe  defendant  or  his  authorised 
clerk  to  lake  charge  of  his  baggage  until 
his  return,  agreeing  to  return  within  a 
short  time,  and  thedefendant  or  clerk  bad 
consented  to  do  so,  a  liability  would  have 
been  assumed  by  such  agreement.  Stury, 
Ballm.  S  477,  and  note.  Or  it  tbe  plaintiff 
had  not  paid  bis  bill,  and  the  defendant 
bad  undertaken  to  retain  tbe  baggage 
to  secure  the  plalntlfl's  debt  to  him,  the 
defendant  would  be  liable.  Haas  v.  Tay- 
lor, 80  Ala.  465,2  South.  Bep.  633.  And 
there  may  bo  cases,  according  to  the  par- 
ticular circumstances,  where  un  Innkeeper 
may  be  liable  fur  the  guods  of  a  guest,  tor 
a  reasunable  time,  after  tbe  departure  of 
the  guest  from  the  Inn.  Adams  y.  Clem, 
41  Ga,  65.  See  crltlclnm  on  this  case  In  22 
Fin.,  and  1  South.  Rep.,  supra.  If  a  trav- 
eler, intending  to  become  a  guest  at  an 
hutel,  meets  a  porter  of  the  hotel  at  the 
depot  or  other  asual  stopping  places  for 
travelers,  and  intrusts  his  baggage  witb 
the  porter,  sent  out  for  the  purpose  of  so- 
lidtiDg  patronage  and  caring  for  the  bag- 
gage of  such  guest,  the  relation  of  Innkeep- 
er and  guest  for  tbe  protection  of  the  bag- 
gage is  tbei'eby  created;  or  if  a  guest,  in- 
tending toleavethehotel.lntrustHhis  hag- 
gage  to  a  porter  of  the  hotel  whose  duty 
it  is  to  deliver  the  baggage  at  depot,  tbe 
relation  is  continued  until  the  delivery  at 
tbe  designated  place.  Butthese  principles 
of  law  afford  no  protection  to  one  who 
intrnsts  &is  baggage  to  a  mere  servant  of 
the  hotel  not  authuriied  to  receive  bag- 
gage, with  dlrectluus  to  him  tu  check  It, 
for  safe-keeping  until  he  returns,  then  nays 
his  bill  to  tbe  clerk,  and  terminates  his  re- 
lation as  guest,  and  gives  no  notice  to  the 
Innkeeper  or  clerk  tbat  be  expects  to  re- 
turn, and  that  he  has  left  his  baggage  to 
betaken  care  of  until  his  return,  "when 
a  person  came  to  an  inn  with  a  hamper 
of  bats,  and  went  away,  and  left  them 
there  for  two  days,  and  In  bis  absence 
they  were  stolen,  It  was  held  tbat  he  was 
not  to  bedeemed  ague8t,and  tbat  thelnn- 
keeper  was  not  liable  for  the  loss  thereof." 
Story,  Ballra.§  477.  It  la  not  In  the  power 
of  a  bailor  to  force  upon  another  the  cus- 
tody ol  his  goods,  it  must  be  a  duty  vol- 
untarily assumed  or  one  Imposed  by  law. 
A  deposit  received  by  a  servant  not  In  tbe 
line  of  bis  duty,  and  without  tbeexpressed 
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or  Implied  conseut  of  his  principal,  and 
against  poBltlve  InBtractlunB,  cannot  Im- 
pose s  liability  upon  the  principal.  In 
SDcb  the  deposit  la  a  mere  personal  trast 
In  Che  servant.  Tbere  is  nothing  In  the 
objpci.lon  that  the  court  permitted  the  de- 
fendant to  assign  other  grounds  ofdemar- 
rpr  at  the  trial,  which  bad  not  been  prevl- 
oasly  asHljpoed,  Affirmed. 


Lttl«  et  al.  v.  Sahdepub  et  mL 
(Supreme  Court  of  Alahaana.   ISmj  1,  t89L) 

£quitt  —  CoBBicTioir  or  Dud  •—  Bucotu  or 

Clocd. 

1,  A  person  died  seised  of  a  tract  of  land, 
which  descended  at  onoe  to  bis  heira,  he  leavliig 
no  debts.  Before  dower  in  this  tract  had  been 
allotted  to  the  widow  ahe  made  a  deed  of  other 
land,  which  by  a  misdescription  included  tbe 
tract  in  qneatlon.  field,  that  she  had  no  interest 
tberein  uie  conTeyaooe  of  which  could  affect  tbe 
zlghta  of  the  heira,  and  th^  are  not  proper  par- 
ties to  a  bill  to  correct  the  misdeaorlplion  In  bar 
deed. 

2.  Nor  is  her  deed  any  aloud  upon  the  heira' 
title,  and  hence  a  bill  to  remore  a  olond  by  them 
eanaot  be  maintained. 

Appeal  from  chancery  conrt,  JeOerBon 
eoonty;  Thomab  Cobbs,  Chancellor. 

Tbe  btU  In  this  caae  was  filed  by  tbe  ap- 
pellees against  the  appellauts,  and  bad  a 
threefold  object, — to  correct  a  misdescrip- 
tion of  certain  land  conveyed  by  one  of 
the  complainants,  remove  a  cloud  from 
the  title  of  the  complainants,  and  to  en- 
join an  action  of  ej^'tment  brought  by  the 
defendants.  The  defendants  demurred  to 
the  bill,  and  also  moved  todlamlsa  thebtU 
for  want  of  equity.  On  the  hearing  of  the 
demarrers  and  motion  to  dismiss,  the 
chancellor  overruled  both  tbe  demurrers 
aud  the  motion,  and  his  decree  In  thia  be- 
half Is  here  naslgned  as  error.  All  the 
other  facts,  sufficient  to  fnlly  understand 
the  decision  of  this  court,  are  set  forth  in 
the  opinion. 

W.  M,  Brooks,  for  appellantu. 

McClelun,  J.  The  pith  of  the  present 
bill  may  be  stated  as  follows:  James  L. 
Sandefur  died  seised  In  fee  of  certain  six 
acres  of  land.  It  was  not  his  homestead, 
nor  did  it  constitute  any  part  of  his  last 
dwelling-place.  UIs  estate  owed  no  debts, 
and  no  administration  was  bad  or  was 
necessarj'.  His  heirs  were  his  children,  and 
they  are  complainants  In  this  bill.  M,  A. 
Sandefur  was  his  wife,  and  Is  now  his  wid- 
ow, and  Is  also  a  complainant.  Dower 
bad  never  been  allotted  to  her,  bat  It 
seems  she  now  lives  with  the  heirs  of  ber 
husband,  whoarealso  her  children. on  this 
land.  Subsequent  to  her  hnsband's  death, 
she  purchased  an  adjoining  parcel  of  land, 
containing  14  acres,  from  Meusrs.  Sluss, 
taking  tbelr  quitclaim  deed.  The  descrip- 
tion In  this  deed,  by  mutual  mistake,  cov- 
ers also  tbe  6-acre  parcel  referred  to 
above.  She  in  turn  undertook  to  convey 
this  14-acre  parcel  to  one  Dansby;  but, 
being  ignorant  of  the  misdescription  In 
Sloas'  deed,  followed  It  in  the  deed  to  Dans- 
by. and  he  made  the  same  mistake  in  his 
conveyance  to  the  appellant  Mary  J.  Ly- 
He.  It  Is  alleged  that  it  was  the  purpose 
of  all  these  grantors  to  convey  only  the 
14-acre  parcw,  and  that  tbe  several  gran- 


tees contracted  for  and  eipected  to  be  In- 
vested  with  the  title  to  that  tract  only. 
Mary  J.  Lytle  instltated,  and  at  the  time 
of  bill  died  was  prosecuting,  an  action  of 
ejectment  Id  the  city  court  of  Birmingham 
agulnsT  said  21.  A.  Sandefur  to  recover 
both  of  said  parcels  of  land.  The  purpose 
of  the  bill  la  to  correct  tbe  mistake  uf  de* 
scriptlon  In  the  several  deeds,  to  remove 
the  cloud  tht^reby  cast  upon  complainants* 
title,  and  to  enjoin  the  action  at  law« 
Tbe  six-acre  parcel  ot  land  descended  to 
the  chlldrra  and  h^rs  at  law  of  Jitmoa  L. 
Sandefur,  deceased,  and  the  title  thereto, 
in  its  entirety,  became  vested,  and  Is  now 
vested.  In  them.  M.  A.  Sandefur,  on  the 
facts  alleged,  has  not,  and  bos  never  had, 
any  rlghr.  Interest,  or  estate  In  that  land 
which  was  the  snbjeut  of  a  conveyance  by 
her.  Herrlght  of  action  for  tbe  allotment 
to  her  in  nveralty  of  one*third  of  that 
tract  Is  notancb  an  inl-erest,  estate,  or 
title  as  could  be  assigned  or  conveyed  by 
her  at  law  so  as  to  Invest  her  assignee  or 
grantee  with  any  title  or  right  that  could 
be  asserted  in  a  legal  forum  against  the 
heirs  of  herhusband.  Her  attempted  con- 
veyance to  theeontrary  notwithstanding, 
they  have  an  adequate  remedy  at  law,  as 
well  in  the  defense  an  in  the  prosecution 
of  actions  of  ejectment,  to  maintain  their 
p'osseaslon,  or  to  recover  tbe  land  from 
those  in  posaeeslon  under  tbe  widow's 
conveyance-  2  Scrib.  Dower,  pp.  27,  85; 
Weaver  v.  Crenshaw,  6  Ala.  87S;  Smith  r. 
Smith.  18  Ala.  829;  Cf>ok  v.  Webb,  IR  Ala. 
m;  Wallace  v.  Hall.  19  Ala.  887;  Suit- 
marsh  V.  Smith,  32  Ala.  404;  Barber  v. 
Williams,  74  Ala.  :I81:  Turnlpseed  v.  Fits- 
pa  trick,  75  Ala.  297.  It  Is  true,  on  the 
other  hand,  that  the  assignment  and 
transfer  by  tbe  widow  of  her  right  to 
dower  allotment  will  be  supported  and 
effectuated  In  a  proper  case  In  equity,  and 
her  deed  purporting  to  convey  tbe  land  Co 
which  tbe  dower  right  pertains  will  In 
such  case  be  given  operotlon  as  a  transfer 
to  the  grantee  ot  her  right  ot  action  in  re- 
spect of  the  dower  interest.  2  Scrib. 
Dower,  p.  45  et  seq. ;  authorities,  supra: 
Reeves  v.  Brooks,  80  Ala.  26.  But  such 
transfer,  any  more  In  equity  thon  at  law, 
cannot  affect  the  title  or  rights  of  tbe 
heirs  In  any  scoee  or  to  any  extent  ot 
which  courts  can  take  eogndance.  The 
widow  has  tbe  absolute  right  tu  have  one- 
third  of  the  lands  of  which  her  husband 
died  seised  allotted  to  her  In  severalty,  and 
It  can  be  a  matter  of  no  consequence.  In 
legal  contemplation,  to  the  hulrs,  whether 
ahe  asserts  this  right  at  law  or  her  as- 
signee asserts  It  In  equity.  In  either  event, 
the  result  Is  the  same  to  the  holders  ut  the 
fee.  Whether  Mrs.  Sandetur's  right  to 
have  dower  allotted  to  her  out  of  the  six- 
acre  parcel  has  been  equitably  assigned 
to  the  appellant  or  not,  and  whether  her 
deed  purporting  to  convey  that  parcel, 
and  hence  prima  fiu/e  operating  an  equi- 
table transfer  of  this  right  lying  in  action, 
was  Intended  to  embrace  that  land,  or.  as 
is  alleged,  included  It  therein  through  the 
mntnal  inadvertence  and  mistake  of  tbe 
parties  thereto.  It  Is  certain  that  tbe  In- 
terests of  the  heirs  will  not  be  prejudiced 
In  anytomm  byupholding  tbeaflqeed  mis* 
deBcripttons,  or  conserved  by  the  reetlflca- 
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ticm  of  the  allied  mistake.  So  far.  there- 
fore, as  tbe  equity  of  the  bill  ia  grounded 
un  the  mlBdettcrlptlon  of  the  laud  in  the 
deeds  to  and  from  M.  A.  Saudelur  and 
from  Danaby  to  Mary  J.  Lytle,  and  aa  re- 
lief la  sought  by  correction  of  the  znlstake 
tn  the  description,  and  injunction  of  the 
peudinff  suit  at  law  against  M.  A.  E|ande- 
fur,  the  heUn  of  JameH  L.  Sandc^nr  are  not 
necefiaary  or  proper  parties. 

For  the  pDi4>ose  of  relief  by  way  of  re- 
moving a  cloud  trom  the  title  of  the  com- 
plalnants  Che  blli  la  wholly  lacking  in  eg- 
oity.  What  we  have. already  said  will 
suffice  to  Indlcatethe  grounds  of  our  upln- 
iou  that  Mrs.  Sandefnr  bad  no  title,  legal 
or  equitable,  in  the  land,  but  only  a  right 
of  action  in  reupect  to  It.  It  la  not  con- 
ceivable, in  the  nature  of  tbinge,  that  any 
state  of  facta  in  regard  to  the  title,  any 
chiiracter  of  muniments  evidencing  prim& 
facie  title  to  the  others,  could  l>e  aald  In 
any  sense  to  shadeand  obscure  that  which 
has  no  existence.  The  title  of  the  other 
complainants,  which,  according  to  the 
theory  of  the  bill,  is  clouded  by  reason 
of  tlie  fact  that  the  land  In  question  waa 
Inadvertently  embraced  In  the  deeds  of 
the  Slosaea,  Mrs.  Sandefnr,  and  Danaby, 
respectively,  came  to  them  by  de^icent  f  rom 
tlieir  father,  Jamea  L.  Sandefnr.  It  la  al- 
leged that  be  waa  aelaed  In  fee  of  the  land 
at  the  time  of  bla  death.  All  of  the  deeds 
which  are  now  nought  to  be  canceled  on 
the  ground  that  they  conatltute  nclond 
on  this  title  were  exttcated  aubaequent  to 
his  death.  There  is  no  pretense  that  any 
person  who  ancceed'd  In  any  way-to  the 
title  of  Jamea  L.  ia  a  party  to  any  one  of 
these  deeds  or  nominally  bound  by  them. 
There  la  no  pretense  that  any  party  to 
any  ol  these  deeds  had  nr  haa  any  title  or 
color  of  title  aa  asainst  the  title  of  said 
heira.  On  tbia  state  of  averment,  theae 
apiiarent  mtinlmenta  do  not  cunatituLea 
duud  on  the  title  of  the  heirs.  The  test, 
aK  laid  down  by  thla  court,  is  this,  as  ap- 
lilied  to  the  present  case:  Would  these 
heirs,  in  an  action  of  ejectment,  founded 
upon  either  of  said  deeds,  be  required  to 
offer  evidence  to  defeat  a  recovery?  If 
the  proof  would  be  unnecessary,  no  shade 
would  be  cast  on  their  title  by  the  pres- 
ence of  the  deed.  If  the  action  would  fall 
by  its  own  weight,  without  proof  In  re- 
buttal, no  occaaion  could  exist  for  equita- 
ble interposition.  Bea  v.  Luugstreet,  54 
Ala.294.  It  Is  said  in  thiscaae:  "A  court 
of  equity  will  not  inter|>OBe  to  prevent  or 
remove  a  cloud  which  cuii  only  be  shown 
to  i>e  prima  fade  a  good  title  by  leaving 
the  rompiainant's  title  entirely  out  of 
view.  It  is  always  assumed,  when  the 
court  loterpoaea.  that  the  title  of  the  par- 
ty compiaintug  Is  affected  by  a  hostile  title 
apparently  good,  but  renlly  defective." 
In  an  action  based  on  the  title  supposed 
to  be  conferred  by  the  deeds  which  are  al- 
leged to  bea  clfind  on  the  title  of  the  heirs, 
afcainst  them,  the  plaintiff's  case  would 
fall  of -Its  own  weight  because  of  a  failure 
of  bte  proof  to  draw  to  himself  the  prior 


and  superior  title,  which  was  vested  In 
James  L.  Sandefnr  In  life,  and  passed  vo 
irmtante  into  the  defendants  at  bla  death. 
The  title,  in  other  wi>rds,  la  not  even  ap- 
parently good  against  the  heirs,  would 
not  he  admissible  in  defense  to  ejectment 
by  them,  and  would  fall  short  of  establish- 
ing a  prima  facie  valid  claim  of  the  title  In 
ejectment  against  them,  even  If  their  own 
title  were  not  adduced  in  evidence  at  all. 
The  authorities  concur  to  the  polnp  that 
such  nominal  muniments  can  In  no  sense 
be  said  to  constitute  a  clond  to  the  re- 
moval of  which  equityjurlsdlction  may  be 
invoked.  Tyson  v.  Brown,  64  Ala.  244; 
Iiick  V.Ray,  48  Cal.  83;  Munsnn  v.  Mun- 
Bon,28  <,'onn.582;  Lehman  v.  Bobert8,86  N. 
Y,  282;  Mitchell  v.  Spence,  62  Ala.  450; 
Curry  v.  Peebles,  83  Ala.  225,  8  South.  Bep. 
622;  Flte  v.  Kenuamer,90  Ala. 470,7  South. 
Rep.  920;  March  v.  England,  65  Ala.  275; 
Borst  v.Siinprton,90  Ala. 373.7  South.  Kep. 
S14.  The  deed  executed  by  Mrs.  Sandefur, 
and  by  which  she  intended  to  convey  and 
her  grantee  expected  to  acquire  title  to  the 
14-acre  tract  of  land,  was  made  to  em- 
brace, by  mutual  mistake,  we  think  the 
hill  anfflciently  arers,  also  the  6-.icre 
parcel.  While  aa  to  this  parcel  the  paper 
cannot  operate  as  a  conveyance  of  title, 
since  she  had  no  title,  yet  slie  would  be 
hound  on  the  warranty  of  title  it  contains, 
and  in  equity,  as  we  have  seen.  It  will  op- 
erate aa  an  aaaignment  of  her  right  lying 
in  action  to  have  dower  allotted  out  of 
that  tract;  and, considered  with  reference 
to  her  warranty,  and  as  a  tran«(fer  of  this 
right,  we  do  not  question  but  that  she 
may  invoke  the  Jurisdiction  of  a  court  of 
equity  to  the  collection  of  the  mistake  in 
description,  and  to  the  virtual  cancella- 
tion of  the  instrnment  su  far  as  it  relates 
to  that  laud.  1  Bricl(.  Dig.  p.  680  et  seq.; 
3  Brick.  Dig.  p.  332  et  seq.;2  Pom.  Eq. 
Jur.  g  S70  et  seq.  Moreover,  the  averment 
ol  the  bill  is  that  the  action  of  ejectujent 
instituted  by  Mary  J.  Lytle  Is  prowecuted 
Qgnlnst  Mrs.  Sandefur  for  the  recovery  of 
both  parcels  of  land.  She  has  no  desire 
to  defend  against  a  recovery  of  the  larger 
tract,  and  might  avoid  expense  by  dis- 
claimer as  to  it.  Aa  to  the  other,  the  re- 
citals of  her  deed  would  estop  her  to  make 
the  defense  of  mistake  in  description.  If 
that  action  Is  allowed  to  proceed  pending 
this  blll,a  recovery, involvingcosts,  which 
might  not  pertain  to  aa  action  solely  for 
the  14  acres,  would  go  against  her.  Our 
opinion  is,  therefore,  tliat  the  action  of 
ejectmentshouldnot  beallowed  tuproceed 
for  tbo  6-acre  tract.  The  decree  of  the 
chancellor  ia  not  in  harmony  with  these 
views.  It  Is  reversed,  and  a  decree  will 
be  here  entered  sustaiulng  all  grouixlH  of 
demurrer  except  such  aa  draw  In  question 
the  right  of  Mrs.  Sandefur  to  have  the  in- 
strument reformed  so  that  It  will  not  In- 
clude the  six  acres,  or  any  part  of  it.  and 
modifying  the  Injunction.  The  cause  ia 
remanded,  and  GO  days  is  allowed  for 
amendment  of  the  bill  in  accordance  wltJi 
this  opinion. 
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(Supreme  Court  vf  Alabama.  April  14, 1801.) 

QunTiKs  TiTLi  —  Equttabui  JuxuDionoiT —  Iir- 
jtnronoK  to  Rbsthxiw  Tbbbpabs. 

1.  In  the  abspnoe  of  statutory  proTisions  w 
to  qaieting  title  chancery  \^11  afford  auch  relief 
only  to  a  oomplainant  In  possession  holding  the 
legal  title  when  snoGesslTe  aoUtms  at  law,  all 
of  which  have  failed,  hare  been  brought  against 
him  by  a  single  person  out  of  possession,  or  when 
many  persons  a»ert  ec^uitable  titles  agaiost  a 
complainant  in  possession  holding  the  legal  or 
an  equitable  title. 

2.  An  action  to  remove  a  cloud  from  com- 
plsinant's  title  will  not  lie  where  the  only  oon- 
troversy  is  as  to  the  location  of  the  boundary  line 
between  the  parties,  and  each  admits  the  ouer'a 
title  to  that  line,  wnerever  it  may  be. 

8.  Chancery  has  no  Jurisdiction  to  determine 
disputed  boundiarieB  where  there  is  no  coDfoalon 
or  obllteraUtm  thereof,  but  the  sole  question  is  b 
legal  one  as  to  which  of  certain  exiating  monu- 
ments are  tlie  correct  ones. 

4.  Complainant  cannot  maintain  a  bill  In 
equity  to  establish  disputed  boundaries  wheujiuch 
bill  subows  that  he  is  in  possession  of  all  the  land 
claimed. 

6.  A  bill  perpetnally  to  enjoin  trespass  upon 
certain  land  of  which  complainant  watt  in  posses- 
sion alleged  that  redress  for  such  trespass  could 
be  had  at  law  only  by  a  multiplicity  of  suits.  On 
the  trtiQ  it  aippeaxed  tbat  defendant  had  a  clear 
right  to  have  his  title  to  the  land  in  dispute 
passed  upon  &  Jury.  Held,  that  until  defend- 
ant had  had  time  to  so  try  his  title  only  a  tempo- 
rary injunction  would  be  granted, 

A ppeal  from  ch ancery  coa rt,  Macon 
cauntf ;  Jobn  A.  Fostku,  ChatiL-ellur. 

Tbe  bin  In  this  case  has  a  lourlold  pur- 
poaet—to  remove  elODd  from  complain* 
ants*  title,  qalet  tltlea.  eetahllsh  disputed 
buundaries,  and  to  enjoin  trespanRes,— and 
was  filed  by  R.  T.  Ashnrst  against  V.  R. 
McKenxIe  and  another.  On  final  submls- 
Blon  on  p|padin{(a  and  pruot  thechuncellor 
Kranted  tbe  relief  prayed  for.  Defead- 
anta  appeal. 

N.  B.  Paloe,  for  appellants.  P.  R.  Mo- 
Kentlii,  tor  appellee. 

McGlbllan,  J.  There  are  su^esttons 
in  the  present  bill  looking  to  reliel  by  way 
of  quieting  and  n:movlng  a  clond  from 
complainant's  title  tu  the  land  In  contru- 
verey;  but  neither  the  averments  nor 
prouf  are  aofllclent  to  authorise  each  re- 
lief. 

1.  With  respect  to  bills  to  quiet  titles 
we  have  no  such  statutory  provisions  as 
exist  in  some  of  the  states  under  which 
such  bills  have  come  to  be  an  ordinary 
mode  of  trying  disputed  titles,  and  theju- 
rlsdlctiun  of  chancery  can  be  Invoked  to 
this  end  only  upon  the  general  principles 
of  equity  Jurisprudence,  whlcb  afford  thlu 
remedy  to  a  complainant  "in  possession, 
holding  tbe  legal  title  when  successive  ac- 
tions at  law,  all  of  which  had  failed,  were 
brought  against  him  by  a  single  person 
out  of  possession,  or  when  many  perHons 
assert  equitable  titles  against  a  plaintiff 
in  pussession  holding  the  legal  or  an  equi- 
table title."  8  Pom.  Eq.  Jur.  §  1396.  None 
of  th«se  necessary  facts  are  In  this  esse, 
and  the  suggestion  as  to  relief  by  way  of 
quieting  titles  may  be  dismissed  from  fur^ 
ther  consideration. 

2.  As  to  removing  a  cloud  from  cum* 
plainants*  title,  tbe  suggestion  Is  equally 


lacking  in  averment  and  proof.  There  Is 
no  allegation  or  evidence  of  any  muniment 
of  title,  proceeding,  written  contract,  or 
paper  showing  any  color  of  title  In  the 
defendant,  which  could  cast  a  shadow  on 
tbe  title  of  complainants  to  any  part  uf 
tlieland.  There  Is  no  orerlappine  of  de- 
scription In  the  muniments  held  by  either. 
The  lands  of  complainants  and  defendant 
Join.  The  line  which  separates  them  is  In 
dispute,  and  Is  to  be  determined  by  evi- 
dence aliunde.  Each  a<loiit«  tbat  the 
other  has  title  up  to  his  line,  wherever  it 
may  be,  and  the  title  papers  of  neither  fix 
its  precise  location;  so  that  there  Is  no 
paper  the  existence  of  which  clouds  the  ti- 
tle of  either  party,  and  nothing  could  be 
delivered  up  and  canceled  under  tbe  decree 
of  tbe  court  undertaking  to  remove  a 
cloud.  That  suggestion  may  also  besnm- 
marily  dismissed.  The  real  purposesoftbe 
bill  appear  to  be  two:  First,  to  estab- 
llsb  by  a  decree  of  the  court  a  disputed 
boundary  Hue  between  the  cotarmlnons 
proprietors:  and,  second,  to  enjoin  the 
defendnant  from  trespassing  upon  any 
part  ut  the  land  thus  found  to  belong  to 
complainants. 

8.  The  jurisdiction  of  chancery  to  estab- 
lish disputed  boundaries  Is  ancient  and 
well  defined.  It  does  nut  arise  upon  any 
mere  dispute  as  to  the  location  of  tbe 
boundary  between  adjacent  parcels  of 
land,  or  even  upon  a  mere  dispute  as  to 
such  location  of  a  confused  or  obliterated 
lino.  There  must.  Id  additon  to  all  this, 
be  some  special  ground  of  equitable  Inter- 
puBltfon.  Sncta  groDDdSiU  Is  Bald,may  be 
predicated  of  the  fraud  or  upglect  of  duty 
of  tbe  defendant  whereby  tlie  contnsiun 
and  obliteration  has  resulted.'  as  where 
the  line  is  marked  upon  the  surface  of  the 
srround,  and  is  plowed  over  and  obliter- 
ated for  the  purposes  of  a  fraudulent  in- 
sistence that  It  Is  elsewhere  than  at  Its 
true  location,  or  by  a  person  having  at 
the  time  posseasioD  of  his  own  and  the  ad- 
joining parcel,  and  thus  lielng  nndern  dnty 
of  maintaining  and  preserving  the  de- 
markation  of  the  two  tracts.  8  Pom.  Bq. 
Jur.|§  1384,13K5;  Wake  v.ConyerH.l  Eden, 
831;  Rous  v.  Barker,  4  Brown  Pari.  Cue. 
660;  Speer  v.  Crawter,  2  Mer.4I0-4l7;  Nor- 
rta'  Appeal,  64  Pa.  St.  275;  Hill  v.  Proctor, 
10  W.  Va.  59:  Wetherbee  v.  Dunn,  3U  Cal. 
248.  And  where  the  line  Is  marked  only 
by  monuments  at  Its  terminal  points,  the 
boundary  running  directly  between  them, 
the  destruction  of  these  monuments  undi^r 
like  circumstances,  and  consequent  confu- 
sion and  dispute  as  to  the  location  of  the 
line,  would  present  a  case  for  equitable  ac- 
tion In  fixing  and  declaring  the  boundary. 
In  the  case  at  bar  It  Is  alleged  tbat  the 
true  boundary  was  Indicated  originally 
both  by  a  road  or"  turn  row  "  running  the 
whole  length  of  the  coterminous  owner- 
ship between  or  on  tbe  line  between  the 
two  parcels,  and  by  monuments  standing 
at  either  enii  of  the  line  thus  superficiaiiy 
indicated ;  and,  while  it  Is  averred  that 
tbe  "turn  row"  has  been  obliterated  by 
tbe  defendant.  It  is  also  alleged  that  tbe 
monuments  standing  at  either  end  of  the 
boundary  are  still  stardlng.  Not  onlyso, 
but  It  appears  mure  or  less  clearly  In  the 
aTerments.  and  with  entlrecleamesBlii  the 
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testlinoii7,  that  the  line  between  these 
munomenta  was  at  the  time  the  bill 
was  filed  and  at  the  time  of  the  heailna: 
foliy  marked  by  pusts  at  abort  InterThls 
thruuKhout  Its  course,  these  posts  hav. 
Idk  Bopported  a  fence  built  on  the  line,  bat 
wblch,ext*ept  thepoBts,had  been  removed. 
On  the  case  made  by  complalnantB,  there- 
fore.tbere  Is  nu  confusion  of  boundaries,  no 
obll  teratlon  of  tbe  trne  I  Ine.  no  state  of  facts 
which  renders  tbe  interposition  ol  chnu* 
eery  necessary  to  a  determination  o'  the 
Hue  between  the  adjacent  paraels.  In  like 
manner  the  defendant  relies  upon  a  line 
as  the  true  one  between  his  land  and  that 
ol  uompiainant  which  Is  also  so  marked 
and  Indicated  by  monnments  as  not  to 
luvolTe  such  confDsion  or  obliteration  as 
Is  essential  to  equity  Jurisdlctton  helng 
exercised  to  its  establiHhment.  It  is  quite 
true  that  the  two  lines  are  not  identical. 
On  the  contrary,  while  they  have  a  com- 
mon Initial  point  on  tbe  eastern  bound- 
ary, they  strike  the  western  line  of  the 
two  parcels  at  points  sofflclently  distant 
from  each  other  as  tu  make  a  difference 
of  about  10  acres  In  the  contents  of  either 
parcel;  that  Is,  if  the  line  contended  for 
by  complainant  Is  tbe  true  one,  10  acres 
ot  the  land  claimed  by  defendant  belongs 
to  tbe  former,  and  vice  versa.  Neither 
side.  It  thus  appears,  concedes  that  there 
Is  any  confusion  as  to  the  trne  bounda- 
ry, but  each  iDRists  that  that  boundary  ts 
u  direct  Hoe  between  certain  Initial  and 
terminal  points,  which  is  alHO  marked 
aluuK  its  course  by  certain  other  monu- 
ments and  surface  indicia.  It  la  at  once 
iDonlfest  from  the  forefcoing  that  the  real 
nature  of  this  proceeding,  so  far  as  the 
first  purpose  ol  the  bill  Is  coucemed,ls  not 
to  establish  an  obliterated  and  confosed 
boundary, — not  to  have  a  commission 
Issue  to  bring  order  out  of  confnnlon,  and 
to  ascertain  and  redefine  an  obliterated 
Hue. — but  to  Invoke  the  powers  of  the 
<:hancery  court  to  an  ndjailicatlon  of  ti- 
tle to  the  10  acres  ot  land  In  dispute.— a 

{larely  legal  question,  triablealnne  by  Jury 
a  a  law  court.  Chancery  Jnrisdictlon  to 
«8tab)t8h  disputed  boundaries  is  effectu- 
ated through  a  commission  appointed  to 
go  upon  the  land  and  ascertain,  fix,  and 
mark  the  trne  line,  or,  being  unable  to  de- 
termine and  rehabilitate  the  real  boundary, 
to  establish  a  line  between  the  adjacent 
proprietors  which,  though  It  Is  not  as- 
somed  or  intended  to  be  Identical  with  tbe 
original  and  true  line,  yet  leaves  to  each 
proprietor  the  acreage  to  which  he  Is  en- 
titled. Tbe  duty  that  would  devolve  up- 
on such  commission  in  this  case  manifust- 
)y  would  not  be  the  ascertainment  and 
location  of  the  original  line,  or  tbe  estab- 
lishment ol  an  equitable  boundary  not 
Identtcal  with  the  original,  but  merely  a 
determination  upon  the  contention  of  the 
parties  pro  and  con  whether  one  or  the 
other  line  claimed  by  tbem  respectively  is 
the  true  boundary.  Involving  in  reality  a 
•decision  by  thecommlssion, subject  to  con- 
firmation or  rejection  by  the  court,  as  to 
the  ownership  of  the  10  acres  in  controvert 
sy.  And  tbe  (act  that  nocommlssioo  was 
deemed  necessary  or  appointed  here  dem- 
onstratsB,  It  anything  further  were  needed 
to  that  end,  that  the  court  on  this  bill. 


.  Mckenzie.  263 


and  under  this  evidence,. could  notand  did 
not  undertake  to.  dispel  confoslun  as  to 
tbe  boundary,  but  only  undertook  to  de- 
termine u  controverted  Issue  ol  fact  as  to 
the  title  to  the  land  In  question.  We  are 
very  clear  that  the  chancery  court  was 
without  Jnrisdictlon  to  this  end  on  the 
case  presented  to  it.  It  was  not  a  case  of 
confusion  of  boundaries.  Story,  Eq.  Jur. 
§§  617-621 ;  Miller  v.  Warmington,  I  Jac. 
&  W.  484. 493;  Wetberbee  v.  Dunn.  86  Cal. 
249. 

4.  Moreover,  had  the  facts  alleged,  and 
which  complainants'  evidence  went  to  es- 
tablish, been  otherwise  of  a  character  to 
Invoke  eqnlty  interposition  to  tbe  estab- 
lishment ot  illsputed  and  confused  bound- 
aries, the  bin  to  that  end  Is  fatally  defet't- 
Ive  In  that  It  shows  that  tbe  complainants 
were  In  posaesalon  of  all  the  land  they  set 
up  any  claim  to.  Tbe  relief  by  way  of  es* 
tobHhbing  a  boundary,  or,  that  being  Im- 
possible, aliottiag  to  complainants  a  sufB- 
ciency  ot  laud  out  ot  the  two  tracts,— they 
b^ng  considered  In  the  nature  of  a  com- 
mon fund  tor  this  purpose, — to  make  up 
the  fall  acreage  of  the  parcel  to  which 
they  are  entitled,  manifestly  cmnot  bfl 
worked  out  against  a  tlelendant  who  is  In 
powession  of  no  part  ol  the  land  claimed 
by  complainants,  and  who,  Uierefore,  has 
notbfug  which  could  be  taken  away  from 
them  either  by  the  ddlneutlon  of  the  true 
boundary  or  by  an  allotment  to  com- 
plainants of  an  area  equal  to  that  em- 
braced In  their  parcel  as  originally  bound- 
ed. 3  Pom.  Eq.  Jur.  {  1386.  Attorney 
General  v.  Stephens,  6  De  Gex,M.&  G.  Ill; 
Uodfrey  v.  LItcel,  2  Buss.  &  M.  630.  Tbe 
bill,  therefore,  cannot  be  maintained  tor 
the  purpose  ot  determining  to  whom  the 
land  in  controversy  belonged.  The  relief 
prayed  by  way  of  establlsfainK  tbe  bound- 
ary between  complainants  and  defendant 
should  not  have  been  granted  on  the 
averments  and  proof  found  In  this  record. 
The  fifth  assignment  of  demurrer  should 
have  been  sustained.  The  remaining  as- 
signmenta  were  not  well  taken,  and  were 
properly  overvoled. 

With  respect  to  the  relief  sought  In  tbe 
blH  by  way  of  the  Injunction  of  trespasses, 
it  may  be  conceded  that,  pretermitting 
the  question  of  title,  tbe  continuous  or 
recurring  character  of  tbe  threatened  tres- 
pasaeu  alleged  entitle  the  complainants  to 
have  their  commission  enjoined,  since  re- 
dress at  law  could  only  be  had  by  a  mul- 
tiplicity ot  suits,  a  (act  of  Itself  sufficient 
to  determine  tbe  Inadequacy  ot  the  legal 
remedy,  and  especially  so  In  view  of  tbe 
defendant's  alleged  aud  admitted  Insolv- 
ency. 3  Pom.  Eq.  Jur.  §  1357;  2  Story,  Eq. 
Jur.  §§  92M,  929;  Cox  v.  Douglass,  20  W.  Va. 
375;  Sullivan  v.  Rabb.  86  Ala.  433,G South. 
Rep.  746.  But.  as  appears  from  what  we 
have  said  in  relation  to  the  other  aspect 
of  this  case,  complainants'  title  to  this 
land  is  severely  contested.  Not  only  so, 
liut  the  bin  itself,  while  averring  title  In 
them  up  to  the  Hoe  therein  described,  dis- 
closes that  this  claim  is  so  Involved  in 
doubt  and  uncertainty  as  to  necessitate 
Its  Judicial  determination,  and  the  Judg- 
ment of  the  court  1b  invoked  to  that  end. 
On  the  other  hand,  the  answer  ronn<lly 
asBWts  that  the  lines  ot  defendant's  hold- 
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IxiK  embrace  all  of  the  strip  (q  contro- 
yerdy,  and  set  up,  inor<K)ver,  an  adverse 
poHsesBlun  of  aneh  character  as  woald  vest 
title  In  him  regard] oes  of  the  true  location 
of  the  ori^al  bonndaiy.  And,  lu  addi- 
tion to  all  of  this,  the  evidence  is  In  irrec- 
oncilable and  material  conflict,  both  as  to 
the  true  boundary  and  as  to  tbe  advene 
prior  pueeesslon  of  tbe  di^teodant.  The 
defendant  had  a  clear  right,  secured  to 
him  by  the  cunstltntion  and  effectuated 
by  statutes,  to  have  bis  claim  of  title  tlias 
indicated  bj  tbe  bill  Itadf,  as  also  assert- 
ed in  the  answer,  and  sapporteA  by  one 
phase  of  the  evidence,  passed  on  by  a  com- 
mon-law jury.  The  chancery  conrt  la 
without  power,  in  tbe  exercise  of  Us  Juris* 
diction  to  restrain  irreparable  trespassea, 
tu  determine  a  question  of  dlHputed  title. 
Indeed,  on  a  bill  for  such  purpose,  it  con- 
fessedly determloes  no  prtmarj'  r^ght,  but, 
on  the  contrary,  conserves  and  protects 
bylts  restraining  processes  only  the  enjoy* 
meat  of  socb  right  as  the  party  complain- 
Ingmayhave  at  law.  Itcan  neltherconfer 
title  nor  take  It  away,  nor  the  one  or  the 
other  directly,  as  by  a  decree  investing  it 
In  the  complainants,  or  Indirectly,  as  by 
perpetually  enjoining  the  d^endant  to  as- 
sert his  claim  at  law.  In  all  such  cases 
the  only  relief  equity  can  grant  In  the-firat 
Instance  is  by  way  of  a  temporary  Injunc- 
tion of  trespass,  giving  the  parties  oppor- 
tunity to  litigate  the  title  in  tbe  courts  of 
law,  retaining  the  cause  antit  the  legal 
rights  have  been  determined,  or  until  tbe 
party  upon  whom  Is  the  harden  of  the  in- 
itiative has  made  d^ault  in  seasonably 
invoking  a  Jurl^dietlun  adequate  to  the 
adJudicatioD  of  his  claim,  and  then  to  dis- 
solve the  injunction  and  dismiss  the  bill  if 
the  complainant  is  cast  or  fails  to  pro. 
ceed.  In  the  legal  forum,  or  to  perpetuate 
the  injunction  If  the  defendant  Is  defeated, 
or  falls  to  Institute  and  prosecute  his  ais 
tlon  at  law.  Kinder  v.  Jone6, 17  Vea.  lOd; 
McMillan  t.  Ferrcll,  7  W.  Va.  328;  Perry  v. 
Parker,  1  Woodb.  &  M.  280;  Eskrldge  v. 
Eskridge,  51  Miss.  622;  Duvall  v.  Waters, 
1  Bland,  569;  Haigh  v.  Jaggar,  83  Eng. 
Ch.  280;  Schoonover  v.  Bright,  24  W.  Va. 
69S;  Irwin  v.  Davidson,  8  Ired.  Eq.311; 
Echelkamp  v.Schrader,45  M0.5U5:  Norris* 
Appeal,  64  Pa.  Ht,  280;  Long  v.  Kasebeer. 
28  Kan.  226;  Erbardt  v.  Boaro.  113  D.  S. 
639,  6  Sup.  Ct.  Rep.  565 :  Jerome  v.  Ross,  7 
Johns.  Cb.  815.  We  are-  aware  that  In 
some  cases  of  this  kind  in  this  court  a 
disputed  title  has  been  determined  on  a 
bill  to  enjoin  trespasses,  but  the  power  of 
the  court  so  to  do  does  not  appear  to 
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have  been  questioned,  nor  its  attention 
drawn  to  thu  eousld^prntlons  to  which  we 
have  adverted;  and  in  one  of  these  it  is 
said  that  the  party  complaining:  must 
show  a  clear  l^al  or  equitable  tttie.  In 
any  view,  they  cannot  be  considered  an* 
thorltatlve.so  as  now  to  bind  us  to  a  con- 
clusion opposed  to  that  stated  above, and 
which,  we  think.  Is  as  sound  In  principle 
as  it  Is  overwhelmingly  supported  by  the 
adjudications  of  other  courts.  See  Bonlo 
T.  Railroad  Co..  55  Ala.  480;  Sullivan  v. 
Babb,  86  Ala.  488,  6  South.  Rep.  746.  Of 
course,  if  there  has  been  an  adjudication 
of  the  title  at  law,  before  bill  ffled,  tbts 
will  suffice;  and  some  effort  was  made  In 
this  case  towards  averring  and  showing 
such  prior  decision  here  favorable  to  tbe 
complainants;  bnt  it  Is  neither  sufflciently 
averred  nor  proved  that  tbe  question  of 
title  In  controversy  has  ever  been  deter- 
mined at  law. 

As  was  said  in  the  strictly  analogous 
case  of  Echelkamp  v.Schrader,  supra:  "It 
la  unusual,  in  cases  like  this,  where  the  ti- 
tle itself  comes  in  controversy,  to  grant  a 
temporary  injunction  to  await  the  event 
of  an  action  at  law  to  be  prosecuted  by 
the  plaintiff  [complainants.]  Butheretbe 
complainants  are  In  actual  possesirion,  and 
therefore  not  In  a  position,  nor  have  they 
an}  occasion,  to  sue.  The  defendant  Is 
the  proper  party  to  bring  an  action,  and 
test  the  rights  of  the  respective  parties  at 
law.  If  he  neglects  to  du  this  In  a  reuaun- 
able  time,  he  will  have  no  Just  grounds  of 
complaint  If  the  Injtinction  la  made  i>er- 
petual  ag^nst  him  In  consequence  of  his 
own  negligence."  The  decree  below  Is  re- 
versed, and  a  decree  win  be  entered  here 
modifying  the  injunction  in  accordance 
with  this  opinion.  The  cause  is  remanded 
to  the  chancery  court,  where  it  will  stand 
over  nntll  title  to  the  dUpnted  land  Is  ad]  u- 
dicHted  atlBw,oruntil  thedefendant, R.T. 
Ashurst,  hashad  reasonable  time  to  bring 
his  action  at  law,  and  has  failed  to  do  bo. 
**Ifhe  uegTrcta  to  do  this  In  a  rttasonable 
time,  he  will  have  no  Just  grounds  ut  com- 
plaint if  tbe  injunction  Is  made  perpetual 
against  him  in  consequenceof  blsown  negli- 
gence. "  Ttieilecreeul  thecbancellor  estab- 
lishing the  boundary  between  the  lands  of 
complainant  and  those  of  defendant,  and 
pirpetually  enjoining  trespasses, etc.,  must 
be  reversed;  and  this  court,  proceeding 
to  render  the  decree  the  chancery  court 
should  have  rendered,  refuses  and  denies 
any  relief  by  way  of  establlsbing  such 
boundary,  and  awards  a  tempoiarr  in- 
junction. Rehearing  refused. 
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Sbuple  t.  Glenn. 
{Siiprerne  Court  of  Alabama.  May  ti,  1891.) 

CORPORAXIOXS— SUBSOBimON  TO  BtOCK— LlMITA- 

Tiox  or  A(mo:fs— Fruumftioit  ot  Patwbvt— 

EtIDUCB  — TbBBIQK  DbCBBK  —  AmNDHBKT  OW 
FUE&BUia. 

1.  If,  by  the  terms  of  the  subscription  to 
•took  In  a  corporatton,  the  payments  are  to  be 
made  in  installmenta  to  be  called  for  by  theonn- 
pany,  the  statnte  of  limltatloas  doea  not  begin  to 
ran  in  favor  of  the  subscriber  until  a  call  is 
made  by  Uie  compsoy,  or  by  a  court  of  compe- 
tent Jnnsdictlon,  though  the  company  has  aban- 
doned ita  eih^ter,  ceased  to  do  bnalnes^  and 
made  an  aaslgnment  for  the  benefit  of  creditors. 

3.  In  an  action  by  the  assignee  of  an  insolr- 
«nc  corporation  for  a  snbscripucm  to  the  stock  of 
the  cOTupany,  where  the  oontract  of  Babscription 
is  the  cause  of  action  allseed,  the  complaint  can- 
not be  amended  to  contain  counts  for  money  had 
and  received,  account  stated,  money  paid,  work 
aod  labor  done,  and  goods  and  chattels  sold ;  all 
except  the  first  beinf?  promises  to  plaintltT  as 
trustee,  since  new  causes  of  action  are  thereby 
introduced. 

S.  The  decision  of  a  court  of  cranpetent  Juris- 
diction  in  another  state,  in  a  suit  against  a  cor- 
poration, that  service  of  process  on  twoof  tne  di- 
rectors and  the  cashier  was  a  suiBolent  service 
on  the  corporation,  is  conclusive  on  the  courts  of 
Alabama  when  the  decree  in  such  suit  is  offered 
in  evidence. 

4.  The  minutes  of  the  meetings  of  a  corpora- 
tion, if  Identified,  or  shown  to  be  correct  or  au- 
thoritatively made,  are  prima  facie  evidence  of 
ihe  preliminary  prooeedmgs  for  its  incorporation, 
and  are  admissible  to  show  that  in  the  subse- 
quent incorporation  of  a  company  of  another 
name,  under  a  modified  charter,  to  take  the  place 
of  the  ori^nal  eompany,  there  was  no  change  or 
departure  from  the  oi^nal  character  and  par- 
poses  of  sach  company. 

5.  Defendant  was  a  subscriber  to  the  stock 
of  a  corporation,  and  had  not  paid  up  his  sub- 
scription. In  a  suit  by  the  creditors  of  the  cor- 
poration, to  which  defendant  was  not  a  party,  the 
court  issued  a  call  for  the  unpaid  subscriptions, 
and  thereby  authorized  the  trustee  of  the  corpo- 
ration to  bring  suit  therefor.  Some  years  after- 
wards, and  more  than  20  years  af ber  tiie  suhscrip* 
tiOD  was  made,  the  trustee  sued  defendant  there- 
for, before  which  there  had  been  uo  recognition 
of  riffht  or  admUa1(Hi  of  liability  by  defeodanL 
HOA,  that  the  lapse  of  20  years  raised  a  conclu- 
sive presumption  of  payment. 

6.  The  subscription  books  of  a  corporation 
are  prima  facte  evidence  of  the  fact  of  the  sub- 
scription or  thoae  appearlnff  theMon  aa  ttook- 
holders. 

BererslBC  6  Booth.  Bap.  40. 
Od  retaearino;.   For  former  opiDlon,  sm 
6  South.  Rep.  46. 

Troy,  Tompkins  <ff  London  and  Pettu.% 
dt  Pittas,  for  appellant.  W.  8.  Tborhiff- 
tttB,  for  appellee. 

Ctapton,  .1.  In  Glenn  v.  Semp1e,80  Ala. 
1-10.  two  propoitltlona  were  declared : 
First,  when  the  directors  of  a  private  cor- 
poration, havinfc  aotliority,  neglect  or  re- 
fOHe  to  call  In  nnpatd  stibscriptioos  for 
Ktock,  necesHary  to  pay  theclaloiH  of  cred- 
itors, a  court  of  equity  win  take  Jarlsdic- 
tion  and  make  the  requisite  calls:  second, 
If,  by  the  terma  of  subscription,  the  pay- 
menta  are  to  be  made  In  InHtaliments  aa 
may  be  called  by  the  company,  the  stat- 
nte of  limitations  doen  not  begin  to  mn 
in  favor  of  the  snbscriber  until  a  call  Is 
made  by  tli«  company,  or  by  a  court  of 
competent  jurisdiction.  We  are  urged  on 
the  application  for  a  rehearing  to  recon- 
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alder  the  question  as  to  the  time  when- 
the  statute  of  limitations  begins  to  run. 
It  may  be  that  the  ends  of  Justice  and  the 
wise  policy  of  the  statute  wonld  have 
be^n  mure  effectually  subserved  had  the^ 
rule  been  adhered  to  In  tht»e  casee  that, 
when  a  corporation  abaudone  ita  charter, 
ceases  to  do  business,  and  asolKns  all  its 
effects.  Including  the  unpaid  subucriptlons 
for  stock,  to  trustees  for  the  benefit  eft 
creditors,  ho  that  ealla  cannot  be  made  In 
the  mode  prescribed  by  the  contract  of 
subscription,  the  debt  for  the  unpaid  stock 
la  regarded,  as  between  the  trustees  or 
credltore  and  the  snbscribers,  as  payable 
on  demand,  without  a  formal  call,  and 
tha  t  such  demand  must  be  made  In  a  rea- 
sonable time.  This  la  the  rule  recotmlsert 
In  Curry  v.  Woodward,  58  Ala.  371;  in 
Hatch  V.  Dana,  101  U.  8.  205;  In  Glenn  v. 
Dorshefmer,  StS  Fed.  Bep.  0B5.  24  Fed.  Kept. 
586;  and  In  Glenn  v.  Priest,  28  Fed.  Pepu 
907.  But,  however  this  may  be,  the  ques- 
tion aa  to  the  time  when  the  statnte  of 
limitations  commences  to  rnn  has  been 
snhaeqaently  decided  by  this  court  In 
Lehman  r.  Qlenn,  87  Ala.  618,  6  South. 
Rep.  44.  and  other  cases  In  the  same  voU 
time;  also  by  the  courts  of  several  of  the 
states,  and  the  supreme  conrt  of  the  Unit- 
ed States,  In  salts  by  the  same  jilalntlll 
afralnst  stockholders  of  the  same  corpora- 
tion on  the  same  call.  There  has  been  a 
consensus  of  opinion,  maintaining  the  rule 
as  declared  in  Glenn  v.  Seniple.  supra,  aud- 
it should  be  regarded  as  settled,  especially 
as  between  the  parties  to  thin  suit,  it 
would  be  unwise  to  disturb  It  now.  We 
shall  therefore  confine  the  consideration 
to  questions  which  did  not  arise,  or  were 
not  decided,  lu  the  other  cases. 

A  preliminary  quentlon  arises  on  the 
allowance  of  an  amendment  to  the  com- 
plaint. The  cause  of  action  presenred  by 
each  coont  of  the  original  complaint  Is  an 
express  contract  of  subscription  for  10- 
sharea  of  stock  made  with  the  National 
Express  &  Transportation  Company  un- 
der the  name  of  the  National  Express 
Company.  The  amendment  which  was 
made  during  the  trial,  Introduces  the 
common  counts,  (or  money  had  and  re- 
ceived, acconut  stated,  money  paid,  work 
and  labor  done,  and  goods  and  chattels 
sold. — all  of  them,  except  the  one  for  mon- 
ey had  and  received,  being  promiRes  to 
plalntin  »s  trustee  of  the  National  Ex- 
press &  Transportation  Company.  Not 
only  Is  there  nothing  In  the  record  to 
authorise  the  presumption  thattheamend- 
ment  was  not  intended  to  Introduce  new 
canses  of  action,  bat  a  comparison  shows 
that  the  common  connts  represent  sepa- 
rate and  distinct  causes  of  action  from 
that  presented  in  each  count  of  the  origi- 
nal complaint.  That  the  circuit  court  so 
understood  the  amendment  Is  manifest 
from  the  Inatrurtlon  to  the  jury  to  the 
effect.  If  defendant  subscribed  to  the  new 
company,  he  would  be  liable,  Independently 
of  his  original  subscription ;  that  Is,  m 
bis  express  snbscriptlon,  under  the  name 
of  the  National  Express  Company.  On 
the  authority  of  Mahan  v.  Smlthermau, 
71  Ala.  663.  we  must  hold  that  the  amend- 
ment was  Improperly  allowed,  though  nn- 
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vlHliig  to  extend  tbat  declaloo  beyond 
thefuctsof  the  case,  or  eabatantially  the 
-same  facta. 

Appellee  suee  to  recover  a  call  of  60  per 
cent,  of  the  par  value  of  10  8ba>*ea  of  the 
capital  stock  of  the  National  Expresa  & 
Transportation  Company,  ordered  March 
SB.  lSS(t,  by  the  chancery  court  of  the  city 
of  Rk-huiond,  Va.,  on  a  creditors'  bill, 
veekiog  the  construction  aud  enforcement 
«r  a  deed  of  truHt,  by  which  the  corpora- 
tion assigned  all  Its  property,  rights,  and 
credits,  including  the  unpaid  subscriptions 
for  stock,  to  three  named  persons  fur  the 
tieneflt  of  its  creditors,  and  the  marshal- 
ing and  distribution  of  the  corporate  as- 
nets.  The  record  and  proceedings  of  the 
chancery  coart  were  admitted  In  evidence 
^igalnstthe  objection  of  defendant.  The 

X:]lle  objection  Is  tbat  tberecord  falls  to 
w  service  of  process  on  tbe  corpora- 
tion, and  a  valid  decree  pro  coafyaso;  In 
<ittaf>r  words,  that  the  chancery  court  did 
•not  obtain  Jurisdiction  of  the  corporation. 
The  bin  wa<i  filed,  in  December,  1871, 
~as;alnst  tbe  corporation,  some  of  its  offl- 
-cers,  and  tbe  trustees.  It  does  not  appear 
tbat  any  subp<ena  was  Issued  against  tbe 
■corporation  until  tbe  day  after  an  amend- 
ed and  supplemental  bill  was  filed.  AugoBt 
4, 1879,  when  one  was  issued  on  the  orig- 
inal amended  and  supplemental  bill.  It 
was  served  on  a  director  and  the  cashier 
-ol  the  company,  both  of  witom  appeared 
and  answered;  but,  neither  having  an- 
swered In  tbp  name  of  or  for  tbeconipuny, 
tbe  bill  was  taken  as  confessed  against  the 
■corporation.  Thequestlonoftbesufflclency 
and  validity  of  the  service  of  process  was 
directly  brought,  by  the  petition  of  certain 
fltockbolders,  before  the  circuit  court  of 
Hmrlco  county,  to  which  tbe  cause  had 
tMen  removed.  By  tbat  court  theservlca 
was  adjudged  to  be  valid,  and  that  tbe 
coloration  was  before  tbe  court.  The 
ladgment  of  tbe  clrcalt  court  denying 
<tbe  prayer  of  tbe  petitioners,  was  af- 
flmed  by  the  court  of  appeals,  which 
neeesRarlly  Involved  the  validity  of  the 
«(a-vlce  of  process,  though  not  pa'«sed  on 
In  terms.  Hamilton  v.  Glenn,  86  Va.  901. 
E.  Rep.  129.  It  may  be  that  the  rec- 
,  -ord  and  proceedings  abound  In  eri-ors  and 
•Irregularities,  but  the  decrees  are  not 
void;  and  we  are  boand  to  accord  to 
them  the  same  faith  and  credit  tbey  have, 
4iy  law  and  usage.  In  tbe  courts  of  Vir- 
ginia. 

Printed  copies  of  the  proceedings  of  the 
meeting  of  the  .euhecrlbers  to  the  stock 
of  the  National  Express  Company  were 
■also  admitted  in  evidence  against  the  ob- 
jection of  defendant.  It  does  not  appear 
from  tberecord  that  the  identification  or 
-correctness  of  the  copies,  or  that  the  mln- 
ates  were  made  by  any  person  authorised 
to  make  them,  was  shown.  But,  as  no 
objection  on  this  ground  seeros  to  have 
tieen  made  in  the  trial  court,  nor  made 
■here,  we  must  assume  that  this  ground  of 
objection  was  waived.  The  complaint 
avers  that  defendant  subscribed  lor  10 
■«h«res  of  the  capital  stock  of  the  Xatlonal 
Express  &  Transportation  Company,  un- 
der tbe  name  of  the  National  Express 
-Company,  and  plain  tiff  Introduced  in  evi- 
dence a  written  subscription  to  the  latter 


company,  eo  nomine,  and  claims  that  by 
virtne  thereof  defendant  is  a  stockholder 
In  the  National  Express  &  Transportation 
Company.  It  was  therefore  Incumbent  on 
plalntilf  to  show  tbe  Ic^al  identity  of  the 
two  companies.  The  statement  in  the 
opinion  in  Lehman  v.  Glenn,  supra,  that 
the  legal  identity  of  the  companies  was 
one  of  the  points  conclusively  determined 
by  the  Richmond  chancery  court,  does  not 
seem  to  be  sustained  by  the  record.  An 
examination  shows  that  the  Identity  of 
the  two  companies  was  not  within  the  is- 
sues in  that  suit,  nor  was  it  decreed. 
That  court  was  dealing  with  the  NatUmal 
Express  &  Transportation  Company  as 
an  original  corporation,  and  only  from 
the  time  of  Us  organization  ;  tbe  prelimi- 
nary proceedings,  looking  to  Incorpora- 
tion, were  not  involTefl.  By  reference  to 
the  proceedings,  It  appears  that,  at  a 
meeting  of  the  cltiiens  of  Richmond,  on 
September  18, 1865,  It  was  proposed  to  or- 
ganise a  National  Express  Company,  mak- 
ing the  act  of  tiie  legislature  of  Virginia 
passed  March  22,  I8ft].  Incorporating  the 
Southern  Express  Company,  the  basis  of 
the  corporation;  and  as  a  larger  capital 
would  be  necessary  than  tbat  authorised 
by  tbat  act,  and  as  other  provisions,  nut 
contained  therein,  would  be  required,  to 
apply  to  the  legislature  to  grant  the  com- 
pany a  modified  charter,  adapted  to  Its 
objects  and  the  magnitude  of  Its  plans. 
On  the  19tb  day  of  the  same  month  a  com- 
mittee was  appointed  to  memorialise  tbe 
general  assembly  for  the  passage  of  an  act 
Increasing  the  capital  stock,  chansinfc 
the  corporate  name,  and  for  sncb  other 
modifications  as  "may"  be  deemed  neces- 
sary. On  October  12, 1866.certaln  gentlemen 
were  appointed  to  visit  several  named  cit- 
ies, among  them  the  city  of  Montgomery, 
to  receive  subscriptions  to  tbe  stock  of  tbe 
company.  Defendant  tartifled  tbat  be 
subscribed  In  tbe  fall  of  1885,  which  must 
have  been  after  these  meetings  were  held. 
Tbe  National  Express  A  Transportation 
Company  was  organized  January  16, 1866, 
under  the  act  of  March  22. 1861,  amended 
so  as  to  change  the  name  of  the  corpora- 
tion, increase  tbe  capital  stock,  and  au- 
thorise tbe  company  to  do  an  exprras  and 
general  transportation  bnslneaa.  It  Is 
contended  that  the  term  "National  Ex- 
press Company "  does  not  Import  doing 
a  general  transportation  baslness,  and 
that  tbe  changeof  name,  and  the  enlarged 
powers  conferred,  is  a  material  departure 
from  the  character  and  purposes  of  the 
proposed  corporation  to  which  defendant 
subscribed.  In  consequence  of  which  the 
sabscriptlon  of  defendant  did  not  become 
acomplHte  contract,  and  binding  obliga- 
tion. The  minutes  of  the  meetings  of  the 
subscribers  to  tbe  National  Express  Com- 
pany, if  identified  or  shown  to  be  correct 
or  authoritatively  made,  are  prima,  facie 
evidence  of  tbe  preliminary  proceedings  for 
its  incorporation,  and  are  admissible  for 
the  purpose  of  showing  tha  t,  in  the  fnuor- 
poratlon  of  theNatlonal  Express^  Trans- 
portation Company,  there  Is  no  material 
change  or  departure  from  tbe  original 
character  and  purposes  of  tbe  corporation 
Intended  to  be  formed. 
The  next  objection  Is  to  tbe  admission 
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Id  evidence  of  tlie  books  of  the  corpora- 
tion. It  may  be  dlfficalt,  on  principle,  or 
well-recQgDlxed  rales  oi  evidence,  to  main- 
tain the  proposition  that,  wlien  the  name 
of  an  fndlTldaal  appuam  on  the  books  of 
a  corporation  as  a  stockholder,  the  pre- 
■nmptlon  la  that  held  the  owner  of  the 
stock,  and  casts  on  him.  In  a  snit  against 
him  as  a  stockholdf^r,  the  burden  of  rebnt- 
tlng  the  presumption,  without  showing 
that  It  was  placed  there  by  his  authority, 
express  or  implied,  or  that  be  bad  any  no< 
tice  of  hla  name  appealing  on  the  books; 
hot  tbe  proposition  ts  upheld  by  the  great 
w«tf;bt  of  authority,  and  should  now  be 
regarded  as  placed  beyond  tbe  pale  of  iils- 
coBslon.  More  than  20  years  elapsed  front 
the  organisation  of  tbe  corporation  and 
from  the  execution  of  the  deed  of  trust  be- 
fore the  commencement  of  tblssult:  and 
there  is  no  evidence  of  the  recognition  of 
blB  liability  on  the  part  of  defendant 
dorlnff  this  period,  or  anything  to  rebut 
the  presumption  of  payment  arising  from 
the  lapse  of  time,  unless  it  be  thecal)  made 
by  order  of  tbe  court  in  December,  1880. 
Being  doubtful  whether  this  defense  is 
aafflcieatly  pleaded,  we  should  probably 
decline  its  eonrtderatton,  had  It  not  been 
stated  In  the  former  opinion  in  this  case, 
as  the  feature  which  distinguished  it  from 
the  case  of  Lehman  t.  GHenn,  supra;  and 
then  ruled  that  the  etfect  of  tbe  call  of  De- 
eember  1880,  was  torebuttbe  presumption 
of  payment,  which  might  otherwise  have 
arisen  by  reason  of  tbe  lapse  of  20  years 
from  tbe  date  of  the  subscription,  without 
any  action  looking  to  the  enforcement  of 
thestoekbolder's  liability.  Ttalscourt  has 
adhered,  with  uniform  tenacity,  to  the 
do«:trlae  of  prescription,  and  has  repeated- 
ly held  that  the  lapse  of  20  years,  without 
recognition  of  right,  or  admission  of  lia- 
bility, operates  an  absolute  rule  of  repose. 
McArtbnr  v.  Carrie.  82  Ala.  88,  Is  the  lead- 
ing case  In  tbls  state.  A  slave  had  been 
lllegvally  sold  by  an  admlnlslrator,  and 
poMcsalon  held  by  tbe  purchaser  more 
than  20  yean.  During  that  time  there 
was  u«  one  who  could  have  sued,  and  the 
plaintlir  Instituted  salt  Immediately  after 
being  appointed  admlnlstator.  There 
was  nu  statute  of  limitations  appllenble. 
After  observing  that  a  prima  facie  pre* 
santptlon  Is  raised  whenever  there  is  satis- 
factory proof  of  30  years'  uninterrupted, 
advene  enjoyment  and  possession,  broNB, 
J.,  nays:  "This  prfma  Aic/e  case  may,  of 
course,  be  overturned.  It  cannot  be  done 
by  proving  that  the  title  was,  in  its  Incep- 
tion, defective.  Proof,  to  be  effectual  for 
this  purpose,  should  be  addressed  to  the 
character  of  defendant's  possession,  either 
In  Its  acquisition  or  use;  must  tend  to 
show  that  such  poeeesslon  Is  not  Idcoq- 
slstent  with  tbe  plaintlO's  right;  or  some 
other  cause,  Independent  of  the  original 
defect  of  title,  mast  be  given  for  the  seem- 
ing long  acquiescence. "  It  was  farther 
said  that,  In  the  absence  of  such  excuse, 
the  prima  facie  presamption  becomes  con- 
clnslve.  Tbe  court  ban  not  only  never  de- 
parted from  the  principles  thus  declared, 
but  repeatedly  appro ved  an d  affi rm ed 
them.  Hence  It  has  been  held  that  a  pre- 
sumption of  settlement,  operating  a  posi- 
tive bar  to  proceedings  by  a  dlstrlbatee  to 


coerce  a  settlement,  is  created  by  the  lapse 
of  20  years  from  the  time  a  aettlement  of 
the  tid ministration  and  distribution  of  the 
assets  could  have  been  compelled  In  tbe 
probate  conrt,  without  the  administra- 
tor's recognition  of  the  administration, 
within  that  period,  as  a  continuing,  sub- 
BlRting.  and  undischarged  trust.  Harrison 
v.Ueflin.54Ala.552;  Greenlees v. Greenlees, 
G2  Ala.  330.  Also  that  20  years'  adverw 
possession  of  land  will  bar  an  Infant's 
right  of  entry,  though  tbe  entire  period  of 
adverae  holding  was  during  bis  Infancy. 
Iron  Co.  T.  Roberts,  Ala.  489. 6  Sontb. 
Hep.  849.  Also,  if  a  mortgagee  allows  20 
yean  to  elapse  without  taking  any  steps 
to  compel  the  settlement  of  the  mortgage, 
or  to  assert  any  rights  of  property  under 
It,  the  presumption  of  payment  or  settle- 
ment arises.  Ooodwyn  v.  Baldwin,  Sd 
Ala.  127.  And,  though  tue  statute  of  ilm- 
Itations  has  no  application  to  express 
trusts,— tnuts  exelnslvely  of  equitable 
cognizance,— until  there  Is  an  open  dis- 
avowal brought  home  to  the  beneficiary, 
If  20  yean  are  allowed  to  elapse  fr»m  the 
time  a  settlement  runld  have  been  coerced, 
without  commencement  of  proceedings  or 
recognition  of  the  trust,  the  presumption 
of  settlement  operates  a  bar.  Mcl'arthy 
V.  McCarthy.  74  Ala.  546.  In  PhlllppI  v. 
Philippe,  115  n.  S.  151,5  Sup.  Ct.  Bep.  1181, 
this  was  stated  to  be  the  settled  doctrine 
In  Alabama.  Woods,  J.,  says:  "It  Is  well 
settled  by  tbe  decisions  of  the  supreme 
conrt  of  Alabama  that,  even  In  the  ab- 
sence of  a  statute  of  limitations.  If  twenty 
yean  are  allowed  to  elajM?  from  the  time 
at  which  proceedings  could  have  been  In- 
stituted for  the  settlemencof  a  trust  with- 
out the  commencement  of  sucb  proceed- 
iDgs.  and  there  has  been  no  recognition  or 
adraidsion  within  that  period  of  trust  as 
continuing  undlRcharged,  a  pt*eflumption 
of  settlement  would  arise  operating  as  a 
positive  bar."  This  rule  of  repose  "has 
been  declared  applicable  to  all  kind  of 
debts  and  pecuniary  obligations,  Inclod- 
ing  Judgments,  bonds,  and  mortgages, 
embracing  also  fiduciary  debts  of  every 
character  dae  from  trustees  to  cestnta  que 
trust."  Garrett  v.  Garrett,  69  Ala.  429. 
It  Is  impliedly  recognised  as  applicable  to 
the  claim  of  plaintiff  in  Hawkins  v.  Glenn, 
131  n.  S.  319,  9  Sup.  Ct.  Rep.  789,  where  It 
is  said:  "And  hera  there  was  a  deed  of 
tmnt  marte  by  tbe  debtor  corporation  for 
the  benefit  of  Its  creditora,  and  it  has  been 
often  niled  in  Virginia  that  the  Hen  of  such 
a  trnst-deed  la  not  b.-trred  by  any  period 
short  of  that  sufficient  to  raise  a  presump- 
tion of  payment."  Also  Hamilton  t. 
Glenn,  supra,  was  a  suit  by  the  present 
plaintiff  to  collect  the  call  of  December, 
1880.  The  decision  that  the  claim  wn9  not 
barred  by  the  statute  of  limitations  Is 
placed  on  tbe  ground  that  "the  lien  of  tbe 
trust-deed  Is  not  barred  by  any  period 
short  of  that  sufflcient  to  ralsea  presump- 
tion of  payment."  The  evidence  shown 
that  a  call  was  ordered  by  the  Richmond 
chancery  court  in  Deeemlwr,  1890,  but  the 
record  does  not  disclose  any  evidence 
showing  the  iDatltntton  of  proceedings 
against  defendnntto  enfome  its  collection. 
Appellee  InslstH  That  tbe  delay  In  making 
the  call  was  owing  to  the  failure  of  tbe 
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offlcera  of  the  corporation,  wbo  were  the 
agents  of  the  eto«:kbo](JerB,  and  that  the 
negllgrence  of  their  ageDta  may  be  well 
visited  OD  them ;  that  there  has  been  no 
laches  or  Improperdelay  on  the  part  of  the 
creditors.  It  was  certainly  the  duty  of 
the  company  to  make  the  call  as  soon  and 
whenever  It  was  ascertained  that  pay- 
ment of  the  subscriptions  was  necessary 
to  meet  the  demands  of  creditors.  But, 
when  the  deed  ot  trust  was  executed,  the 
trustees  who  represented  the  creditors,  as 
well  as  the  corporation,  had  authority  to 
collect  the  anbscriptlone*  and.  It  a  call  by 
a  coort  was  deemed  essential  or  proper, 
to  Institute  proceedings  for  that  purpose. 
Id  eonseqaence  o(  their  failure  to  do  so, 
the  creditors'  bill  was  filed  in  December, 
1871.  With  the  exception  u(  service  of  pro- 
cess upon  two  ol  the  individual  defend- 
ants, no  steps  were  taken,  not  even  pro< 
eras,  to  tirlnK  the  corporation  before  the 
court. and  thesnltrematnedquleacratauttl 
AuKust,  1879,  when  the  amended  and  sup- 
plemental bill  was  filed,  and  no  call  was 
made  until  December,  1880,  nine  years 
after  the  filiuff  of  the  bill.  Certainly  this 
lonie,  and,  so  far  as  the  record  shows,  un- 
explained, delay  cannot  he  attributed  to 
the  stuckholders  or  their  agents. 

It  Is  farther  insisted  tbnt  the  effect  of  a 
call  by  order  of  the  coart  rebuts  the  pre- 
sumption of  payment  arising  from  the 
lapse  of  time,  on  the  Ki'ouud  that  the 
stockholders  were  represented  in  that  salt 
by  the  corporation,  and  that  the  decree 
making  the  call  is  a  Judicial  assertion  of 
the  liability  of  the  stockholders,  binding 
them  personally.  The  stockholders  were 
represented  by  the  corporation  so  far  as 
to  render  binding  on  them  the  decrees  of 
the  court  in  respect  to  corporate  matters, 
and  their  property  risbts  and  Interests  in 
the  ctirporatlun.  The  decrees  of  the  Rich- 
niond  chancery  court  may  be  regardod  as 
having  adjudged  the  fact  and  amount  of 
the  corporate  indebtedness ;  that  thecred- 
Itors  were  not  barred  from  asserting  their 
ciaimB  as  against  the  corporation;  and 
that  calls  were  necessary  to  mt>et  their 
demands,  which  the  court  had  anthorlty 
to  order,  and  did  order  For  these  pur- 
poses the  stockholders  were  not  necessary 
parties;  and,  being  represented  by  the  cor- 
poration, the  decrees.  In  the  respects  above 
stated,  am  binding  on  them;  but  they 
cannot  legally  operate  to  fix  a  per- 
aonni  liability  on  the  stockholders  who 
were  not  made  parties.  Making  a  call  by 
the  court  authorised  the  trustee  to  bring 
suits  against  tlie  stockholders  or  those 
claimed  to  be  stocklinlders,  in  courts  buv 
Ing  Jurisdiction  over  them  personally. 
The  suit  In  the  chancery  court  Is  In  no 
sense  a  suit  against  the  Individual  stock- 
holders. No  decree  was  rendered  adjadg- 
tng  who  were  stockholders,  but  merely 
the  number  of  shares  issued,  and  the  places 
where  held.  No  more  bindingetfect  ought 
to  be  given  to  a  call  made  in  such  suit  by 
the  court  than  would  be  given  to  a  call 
made  by  the  corporation  itself,  unless  the 
Indlvldunl  stockholder  Is  a  party,  and  fais- 
personal  liabUlty  determined. 

It  will  scarcely  be  contended  that,  had 
the  corporation  continued  basiness,  a  call, 
though  made  within  20  years  from  Its  or^ 


ganlisation,  would,  without  thecomnience- 
ment  of  proceedings  for  its  enforcement, 
be  efficient  to  rebut  the  presumption  of 
paymput.  The  legal  effect  of  a  decree  In 
such  suit  is  not  tu  deprivt;  the  stockholder 
of  or  impair  any  penaonal  defense  he  may 
have.  In  a  suit  against  him  to  collect  the 
call,  he  may,  notwlthstandingtbe  decrees, 
show  that  he  is  not  a  stockholder,  though 
his  name  may  appear  on  the  books  of  the 
corporation,  or  that  he  has  paid  his  sub- 
scription in  rail,  or  set  np  any  other  avail- 
able personal  defense.  "Due  process  of 
law  would  require  appearance  or  penunal 
service  before  the  defendant  could  be  per- 
sonally  bonnd  by  any  judgment  rendered 
against  him."  Cooley.  Coast.  Llm.  499. 
As  to  claims  of  the  corporation  against  a 
stockholder  forsubscripCion  to  the  capital 
st(»ck,  tbey  are  adversary  parties,  and  as 
to  such  adverse  Interests  onecannot  repre- 
sent the  other.  The  doctrine  of  prescrip- 
tion rests  on  principles  dilfereut  from  the 
statute  of  UmltatlouB.  The  presumption 
of  payment  Is  not  countervailed  by  evi- 
dence of  intervening  Infancy,  coverture, 
or  any  disability  of  suit.  In  Harrison  v. 
Heflin.  supra,  speaking  of  the  effect  of  the 
suspension  of  the  statute  of  limitations 
during  the  war,  upon  the  presomptlon 
arising  fi-om  the  lapse  of  time.  It  is  said : 
"This  may  acquit  suitors  of  the  Imputa- 
tion of  laches;  but  the  presumpUon  rests, 
not  only  on  the  want  of  diligence  In  as- 
8*^rting  rights,  bat  on  the  higher  ground, 
that  it  Is  necessary  to  suppress  frauds,  to 
avoid  long  dormant  claims,  which.  It  has 
been  said,  have  often  more  of  cruelty  than 
of  justice  In  them;  that  it  conduces  to  the 
peace  of  society,  and  the  happiness  of  fam- 
ilies, and  relleTes  courts  from  the  necessity 
of  adjudicating  rights  so  obscured  by  the 
lapse  of  time  and  the  accidents  of  life 
that  the  attainment  of  truth  and  Justice 
is  next  to  Impossible. "  We  can  perceive 
no  snfilclent  reason  why  claims  of  the 
nature  of  plaintiff's  should  be  excepted 
from  the  operation  of  the  rule,  and  no 
Bufflcient  cause  Is  shown  for  the  long  de- 
lay. On  the  foregoing  well-established 
principles  In  this  state,  nothing  abort  of  a 
recognition  of  right  or  admission  of  liabil- 
ity, or  the  inscltntlon  of  legal  proceedings 
against  the  stockholders  songbt  to  be 
charged,  within  20  years,  will  prevent  the 
presnniption  of  payment  from  becoming 
conclnslve.  The  foregoing  principles  will 
serve  as  a  snflSctent  guide  on  another 
trial.   Keversed  and  remanded. 

Rehearing  refused. 


Plantrbs*  &  Mkrchantb'  Ins.  Oo.  t. 
Thcbston. 

{Supreme  Court  <tf  Alabama.   May  t,  189L) 

Inrhkablb  lirrBRUT— Sodbb-Motbr— Aonom. 

1.  A  person  eoKssed  tnmovinR  houses  has  aa 
insurable  iutraest  in  the hoases  which  he  is  mov- 
ing to  the  extent  Of  the  OMapensatlon  which  ha 

Ib  to  receive. 

2.  Where  the  applloatioa  of  insurance  on 
■ach  a  honae  was  oral,  in  an  action  on  the  policy 
parol  evideace  is  admlssibto  to  show  that  the 
agent  was  fally  Informed  as  to  the  natore  and 
extent  of  the  mover's  Interest  therein. 

8.  In  aiich  autioa  the  imored  oaunot  recovor 
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for  tools  left  In  the  house,  which  were  burned, 
bat  only  the  proflts  lost  by  the  aocldait. 

Appeal  Irom  city  court  of  Blrmlngtaani; 
H.  A.  Sa&HPB,  Judge. 

Tbla  action  vraa  oroiiKht  by  tbe  appel- 
lee. Charles  H.  Tharston,  agalnut  the  ap- 
pellant company,  and  was  founded  upon 
a  policy  of  InRurance  iBsued  by  tbe  defend- 
ant to  tbe  plaintiff,  insurlne  certain  prop- 
erty against  loss  or  damage  by  fire. 
There  were  sereral  mllDKS  upon  tbe  plead- 
ingB,  but  there  are  DO  asslgnoients  ol  er- 
ror baaed  upon  socb  rDllni^.  Tlie  plain- 
tiff waa  engagpd  In  tbe  buslnesB  of  inov- 
ing  boDseB  In  tbe  city  of  BlrmlnKham,  and 
wfaUe  so  eDgax^d  took  from  tbe  defendant 
what  was  called  a  "builder's  rlali''upon 
tbn  bonflfl  Inrolved  In  this  suit.  About 
two  weeks  alter  tbe  issuance  of  tbts  pulley 
by  the  defendant  the  said  house  was  to- 
tally deatroyed  by  fire,  as  were  also  the 
tooia  Dsed  by  tbe  plnlntiR  In  moTing  the 
Bame,  which  were  lu  tbe  boose.  Tbe  salt 
was  brought  to  recori>r  the  Insuranreon 
the  bonse  so  destroyed,  as  well  as  to  re- 
cover for  the  losn  of  the  tools.  The  testl- 
muoy  of  the  plalntiir  tended  to  show  that 
in  making  his  application  to  the  defend- 
ant for  iDBurauce,  which  was  dune  orally, 
he  stated  to  tbe  agent  of  the  defendant, 
cue  ElUa.  how  he  was  Interested  la  tbe 
boose  to  be  iDsnred ;  that  upon  these  oral 
reprenentatlons  tbe  agentdellvered  to  him 
a  certificate  of  insnrance  reciting  that  be 
was  iDftnred  In  an  "open  policy,"  giving 
the  Dumber  thereof;  and  the  testimony 
farther  tended  to  show  that  he  bad  been 
Bo  Inanred  by  tbe  defendant  at  other  times 

{>rlor  to  this.  The  principal  defense  re- 
led  on  by  tbe  defendant  was  that  tbe 
plaintiO  did  not  bave  an  Insurable  Interest 
In  the  bouse  that  was  destroyed;  but  It 
was  not  controverted  that  the  plaintiff, 
in  hla  application  to  tbe  agent  of  the  de- 
feDdant,  told  the  agent  that  he  was  en- 
gaged In  moving  aald  house.  The  case 
was  tried  without  tbe  Intervention  of  a 
Jory.  as  Is  allowed  by  statute.  Upon  the 
evidence  as  addnced  tbe  court  rendered 
Jadgroent  for  tbe  plaintiff,  and  on  this  ap- 
peal tbesald  Jndgment  is  assigned  as  error. 

E.  T.  TalluferrOt  for  appelant.  Qngg 
A  Thornton^  lor  appellee. 

Stone,  C.  J.  We  think  It  Is  clear  under 
tbe  facts  of  this  case  that  Thnrston  had 
an  iDsnrable  interest  in  the  house  he  was 
engaged  In  moving.  The  money  and  la- 
bor he  had  expended  on  the  job,  and  tlie 
proflt  he  would  realize  on  its  completion, 
make  op  the  sum  of  the  loss  be  suffered  In 
the  deatmetlon  of  tbe  house  wblle  in  the 

grocess  of  removal.  The  burning  of  the 
ouse  before  reflchtng  its  stipulated  destl- 
natloD  placed  It  beyond  his  power  to  corn- 
ply  with  his  contract,  and  thus  dlnabled 
bim  to  earn  his  agreed  eumpenaatlon. 
This,  under  the  modem  role,  Is  an  InHnra- 
ble  Interest.  Commercial  Fire  Ins.  Co.  v. 
Capital  City  Ids.  Co.,  HI  Ala.  820,  8  South. 
Bep.  222:  May,  Ins.  §S  98;  (^rter  t.  In- 
surance Co.,  12  Iowa,  287.  So  we  do  not 
tblnk  the  city  court  erred  in  receiving  oral 
testimony  that  when  the  application  for 
insurance  was  made  the  agent  was  fully 
and  accurately  Informed  of  the  nqture 
and  extoit  of  ue  fntereet  he  was  asked  to 
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insure.  The  application  was  ore  tenva, 
and  no  record  was  made  of  It.  Both  the 
testimony  of  tbe  witness  Biles  and  the 
certificate  of  Insurance  itself  go  far  to  con 
Toborate  Thurston's  evidence  on  this 
point.  The  case  Is  brought  directly  with- 
in our  rule.  Wlltlaniaun  v.  Association, 
84  Ala.  106,  4  South.  Kep.  86;  Brown  v.  In- 
surance Co.,  86  Ala.  189,  5  South.  Rep.  600; 
Insurance  Co.  v.  Garner,  77  Ala.  210;  In- 
surance Co.  v.  Allen,  80  Ala.  671, 1  Sooth. 
Rep.  2(^;  Key  v.  InsoraDce  Co.,  77  Iowa, 
174,  41  N.  W.  Bep.  614.  The  city  court 
gave  Judgment  In  favor  of  the  plaintiff  for 
what  tbe  testimony  showed  tbe  latter 
bad  lost  in-  labor  and  expenses  Incurred, 
and  in  the  profits  he  was  prevented  from 
realising.  Nothing  was  allowed  for  the 
tools  destroyed.  We  fully  concur  with 
thedtj  conrtln  Us  finding.  Affirmed. 


LotnsTiLi^B  ft      R.  Co.  et  at.  v.  Johnsoh. 

{Supreme  Court  t^f  Alabama.   May  1,  ISQL) 

BinoiiOH  or  PASB>:mEs — Uubbbqobht  Obatb— 
Dbommwmbss. 

L  Wboie  a  passenger  on  a  rftilroad  tisln  i»- 
fuses  with  nofane  and  obsoooe  lan^^ge  to  pay 
his  fare,  it  Is  the  right  and  datyof  the  ooaductcr 
to  elect  iiim  at  a  reasonably  safe  time  and  place. 

3.  The  company  is  not  liable  Tor  his  death 
from  being  ran  over  by  another  train  after  he 
was  ejected,  though  he  was  Intcztcated,  where 
his  intoxication  was  not  snfBolent  to  destroy  coo- 
sclonsness,  and  the  plaoe  when  he  was  pnt  off, 
with  whidi  be  was  nmlllar,  was  daDoeroui  ou^ 
to  parsons  gpnaoessarily  going  cm  the  traolc 

Appeal  from  circuit  coort,  Cullman 
county;  H.  C.  Spkaku,  Judge. 

Jonea  Jk  FtJknoFj  for  apE>ellantB.  W.  T. 
L.  Ck>ttbr,  for  appellee. 

Clopton,  J.  Appellee,  as  administra- 
trix, snes  to  recover  damages  for  the 
death  of  A.  W.  Johnson,  alleged  to  have 
been  caused  by  the  culpable  negligence  of 
the  employee  of  defendants.  Plaintiff's  In- 
testate having  taken  passage  on  a  train 
of  defendants,  and  having  willfully  and 
persistently  refused  to  pay  bis  fare  when 
asked,  becoming  boisterous,  and  using 
profane  and  very  obscene  language,  clear- 
ly shown  by  tbe  evidence,  It  became  tlie 
duty  of  the  ctindoctor  to  protect  defend- 
ants against  such  Intraslon,  and  tbe  pas- 
sengers against  Insult  and  annoyance. 
The  right  of  the  conductor  to  put  bim  off 
the  train,  under  such  circumstances,  does 
not  admit  of  serious  question.  By  refus- 
ing to  pay  his  fare  when  rlghtfullydemand- 
ed,  and  by  his  gross  misconduct,  deceased 
forfeits]  all  right  toremaln  In  the car,and 
assumed  the  poeitloQ  of  an  intruder.  The 
conductor  was  not  required  to  have  con- 
sideration for  his  convenience,  and  was 
authorized  to  stop  the  train  and  put  bim 
oft  at  any  point  on  the  railroad,  having 
reasonable  regard  for  his  personal  safety. 
The  company  owed  bim  no  duty  other 
than  the  duty  it  owes  to  any  trespasser, 
—not  to  Inflkt  Intentional,  reckless,  or 
wanton  Injury.  In  exercising  tbe  right  of 
expulsion,  unnecesHary  force  must  not  be 
used,  nor  must  ft  be  exercised  at  such 
time,  place,  and  under  such  circumstan- 
ces that  serious  injury  will  probably  and 
natarally  result;  tor,  if  It  ensnes,  this  It 
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the  equivalent  of  inteuUonal,  recklesB,  or 
wanton  Injury.  Subject  to  these  Umita- 
tiouB  and  reatnctlunB,tbe  time,  place,  and 
ctrcuraetancea  are  left  In  the  discretion 
and  Judgment  of  the  condactor.  Wynian 
T.  Railroad  Ck>.,  (Minn.)  25  N.  W.  Rep.  840; 
Railroad  Co.  r.  Gants,  (Kan.)  17  Pac.  Rep. 
64:  Railway  Co.  v.  MUler.  19  Mich.  305; 
McClure  v.  Railroad  Co.,  34  Md.  532; 
Hutch.  Carr.  g  590;  Ror.  R.  R.  960;  Rail- 
road Co.  V.  Womack.  84  Ala.  149,  4  Sooth. 
Rep.  eilj;  Railroad  Co.  v.  Black,  89  Ala. 
SIS,  8  South.  Rep.  2M.  No  right  of  recov- 
ery ia  or  can  be  claimed  onder  the  orlc^nal 
complaint,  whirh  proceeds  on  the  theory 
that  plaintilf'H  Intestate  was  a  passenger. 
The  amended  complaint,  by  the  state- 
ment that  his  fare  was  demanded,  and 
that  he  neglected  or  refused  to  pay  it.  Im- 
pliedly conceded  the  consequent  right  to 
remove  him  from  the  train,  and  bases  the 
liability  of  defendants  on  the  averments 
that  the  conductor  put  him  oil  at  a  time 
and  place  and  ander  circumstances  serl* 
ously  endangering  his  safety,  andexposing 
htm  to  Imminent  peril  of  life  or  limb  from 
passing  trains,  and  that  he  was  run  over 
and  killed  by  one  of  defendiuitu'  trains. 
The  time  was  about  6  o'clock  Id  the  even- 
ing, dark  and  raining;  the  place,  at  or 
near  the  entrance  to  a  cnt  from  200  to  250 
yards  long,  about  one  mile  from  Wlltaite, 
a  station  which  the  train  had  Just  left,  al- 
so from  the  homn  of  the  deceased.  On  the 
right  is  a  mountain  or  high  hill,  and  on 
the  left  a  creek,  about  12  feet  below  and  SO 
or  more  feet  from  the  railroad,  but  suffl* 
cient  space  on  eacb  side  of  the  road  to  en- 
able a  person  to  avoid  Injury  by  pasalng 
tr^ns.  Between  the  cut  and  Wilhite  are 
a  trratle  and  two  stock-gflps.  I>eceased 
was  familiar  with  the  locality  and  the  cut. 
He  was  intoxicated,  but  not  so  drunk  as 
to  be  unconscious  or  stupefied ;  had  the 
use  of  bis  mental  and  physical  faculties. 
There  was  nothing  In  bis  manner  to  Indi- 
cate to  the  conductor  that  hecould  not  or 
would  not  avoid  the  danger  ul  a  passing 
train.  A  train  was  due  about  30  ralnutee 
tliereafter,  and  two  others  passed  during 
the  night.  His  body  was  discovered  the 
next  morning  on  the  opposite  side  of  the 
track,  a  short  distance  from  where  he 
was  put  off.  badly  mangled.  He  was  not 
Injured  while  being  ejected,  or  by  the 
train  from  which  he  was  removed,  or  by 
exposure  to  any  perils  Incident  or  peculiar 
to  the  time  or  place,  disconnected  from 
thepaaslng  of  other  trains.  From  the  po- 
sition and  condition  of  bis  body  It  may  be 
assumed  that  he  was  run  over  and  killed 
by  another  train,  and  this  the  amended 
complaint  avers.  Under  Its  averments, 
and  on  the  evidence,  the  material  Inquiry 
is  whether  putting  him  off  at  sueb  time 
and  place  was  the  proximate  cause  of 
bis  death,  or  hie  own  negllgoioe,  or  other 
Intervening  agency. 

Drunkenness  has  t>een  styled  a  self-im- 
posed disability,  and  men  make  themselves 
drunk  at  tbelr  peril.  It  does  not  excuse 
the  omission  to  use  the  same  care  and  pru- 
dence which  Is  exacted  of  a  sober  man  un- 
der the  same  circamstanera.  "The  fact  ol 
the  Intoxication  of  the  Injured  person  at  the 
time  of  the  Injury  will  not  only  not  relieve 
from  the  consequences  of  his  contribototy 


negligence,  but  also,  if  his  intoxicated 
state  contributed  to  the  happening  of  the 
injury,  will  be  ndmisttlble  In  evidence  as 
proof  of  contributory  negligence. "  2 
Amer.  &  Eng.  Enc.  Law,  751;  Railway  Co. 
V.  Wood,  86  Ala.  164,  5  South.  Rep.  463; 
Beach.  Contrib.  Neg.  S  146.  It  appearing 
that  plalntiir'a  Intestate  was  notso  drunk 
as  to  be  unconscious  of  the  peril  attending 
the  passing  of  trains,  or  unable  to  take 
care  of  himself, hlsdrunkenness  is  not  only 
not  excusatory,  but  tends  to  show  that 
be  contributed  to  his  own  Injury,  by  plac- 
ing himself  In  the  position  of  Imminent 
danger  In  wbicb  he  was  found.  Had  be 
even  remained  on  the  side  of  the  road 
where  he  was  left  he  would  not  have  been 
Injured.  The  degree  of  Intoxication,  as 
also  the  other  facts  and  circumstances, 
plainly  distinguish  this  case  from  the  case 
of  Railroad  Co.  v.  Sullivan,  81  Ky.  624, 
which  Is  cited  and  relied  on  by  appellee's 
counsel.  In  that  case  the  weather  was  In- 
tensely cold.— several  degrees  below  lero, 
—the  ground  covered  with  snow  eight  to 
ten  Inches  deep,  and  the  person  put  off 
stupidly  drunk,  unable  to  take  care  of 
himself  or  to  travel.  The  probability  was 
that  he  would  remain  wherever  put,  and 
the  natural  consequence  that  he  would 
freeze,  which  In  fact  produced  his  injuries. 
Putting  him  off  under  such  circumstances 
was  considered  gross  negligence,  and  the 

firoxlmate  cause  of  his  injuries.  It  Is  said 
Q  the  opinion  that  the  force.  If  not  unnec- 
essary, was  used  "under  circumstances 
and  at  a  time  when  the  consequeni-ra  or- 
dinarily would  be  as  Injurious  as  when,  In 
an  attempt  to  remove  a  trespasser  from 
his  dwelling-house,  the  owner  should 
shove  him  from  an  upper  story,  or  lead 
him  Into  a  pitfall  or  well,  or  when  a  per- 
son Is  poshed  off  a  fast  moving  train,"— 
which  made  It  reckless  or  wanton. 

Railway  Co.  v.  Valleley,  32  Ohio  St.  W5, 
is  parallel.  The  party,  who  was  drunk, 
but  not  stupefied,  or  unable  to  travel,  was 
put  off  aboQt  8  or  9  o'clock  In  the  evening, 
and  was  lonnd  the  next  mnrnlng,  about 
une-thlrd  of  n  mile  from  where  he  was 
pot  off,  In  a  dying  condition,  and  died  a 
few  moments  after  he  was  taken  up.  Be- 
ing found  near  the  track,  badly  bruised 
and  mangled,  it  was  assumed  that  be  was 
run  over  and  killed  by  another  of  the  com- 
pany's trains.  Ashbubn,  J.,  suid:  "But 
if  the  propriety  of  the  expulsion  were 
doubtful,  either  because  deceased's  con- 
duct did  not  Justify  It,  or  because  his  con- 
dition rendered  It  unsafe  and  dangerous 
In  Its  consequences,  still  we  must  find  that 
the  dHath  was  the  natural  and  proximate 
result  of  the  expalslon  before  defendants 
can  be  made  liable.  Bow  can  this  be  said 
in  the  present  case?  Admit  that  the  rail- 
road track  is  dangerous  to  passers-by; 
admit  that  putting  off,  as  was  done,  was 
placing  htm  In  circumstances  of  danger,— 
they  were  no  more  dangerous  to  him  than 
they  were  to  every  man  whose  burtlneas  or 
pleasure  take  him  in  the  neighborhood  of 
railroads.  There  was  no  nnnsual  or  ex- 
traordinary drcomstance  of  danger  in  the 
whole  transaction.  If  the  man  was  able  to 
take  care  of  himself:  and  this  he  was. 
The  mere  putting  off,  therefore,  was  In  no 
way  connected  with  his  death,  except  as 
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he  hlniBelt  eooneeted  It,  by  reaeon  of  his 
intoxication,  and  for  this  be  alone  la  re- 
apunBthle.  The  expnlslou  is  not  In  any 
way  the  occasion  of  the  catastrophe, 
dtfaer  as  a  proximate  or  other  cause,  un- 
less It  la  In  some  way  attached  or  linked 
with  the  drankenness.  If  this  Is  the  state 
of  the  case,  he  mast  have  been  so  drank 
at  the  time  he  was  straek  as  to  be  unable 
to  avoid  the  accident,  which  shows  the 
Intoxication  to  have  been  the  proximate 
caasn;  and,  whether  it  be  the  proximate 
cause,  or  a  cause  for  which  alone  he  Is  re- 
sponsible, in  eltbei  case  the  respoDsibillty 
cannot  be  fastened  upon  defendant." 
These  cases,  above  referred  to,  draw  the 
distinction  as  to  the  drcamstanees  under 
which  an  Intoxicated  person  Is  put  off  the 
train,  and  when  bin  dronkenness  will  be 
runsidered  the  proximate  cause  of  hie  In- 
jury. Plaintiff's  intestate  being  bolster- 
ons  and  unruly,  ustn^  profane  and  vulgar 
languHfce,  making  himsell  obnoxious  to 
the  other  passengers,  it  was  tho  duty  of 
the  condnctor  not  to  hesitate,  bat  act 
promptly,  nalng  due  discretion  and  Judg- 
ment. Not  being  onconeelous  or  In  a 
stupor,  and  being  familiar  with  the  cut 
and  roail,  be  was  bound  to  know  that 
other  trains  were  expected,  and  that  It 
wunld  be  dang^roas  to  beur  remain  on 
the  track.  It  the  danger  to  which  he  was 
exposed  consisted  In  his  going  upon  the 
track,  no  place  eunld  have  been  found  on 
the  Hide  of  the  road  where  be  wnald  not 
be  exposed  to  the  same  danger.  Left 
where  passing  trains  would  not  injure 
him,  without  some  Intervening  agency.  If 
he  afterwardH  wandered  on  the  track,  and 

g laced  himself  In  a  position  of  peril.lt  was 
is  own  carelessness,  resoltlng  from  his 
nnrortanatA  condition,  for  which  defend- 
ants are  nut  responsible.  His  expolRlon 
from  the  train  cannot,  under  the  evidence, 
be  regarded  as  the  natural  and  proximate 
cause  of  his  death,  or  as  connected  with 
It,  except  as  he  himself  connected  it  by  his 
voluntary  Intoxication.  McClelland  v. 
Railway  Co..  M  Ind.  276;  The  court  shonld 
have  given  the  afBrmatlve  charge  request- 
ed  bydelfendant.  Reversed  aud  remanded. 


Louisville  &  N.  R.  Co.  v.  Hawkins. 
tSwpreme  Court  of  AldbavuL         1, 1891.) 
Ixnnuas  to  Bbbtakt— DBncnva  Appuahoxs— 

1.  In  an  actinn  under  Code  Ala.  |  3590,  for  In- 
Jxuriee  to  an  employe  resulting  from  oerective  ap- 
pliances, where  the  complaint  alleges  that  the 
defect  arose  from  defendant's  negligence,  It  la 
iMiwirtoriai  hoip  iaag  it  existed  buore  the  aool- 
dent. 

9l  An  svermwit  that  s  defMt  had  not  been 
discovered  or  remedied,  owing  to  defendant's 
negligence,  imports  that  it  hod  existed  long 
enough  to  nave  been  disoorered  and  remedied, 
bad  defendant  used  due  care. 

B.  The  fact  that  the  employe's  Injuries  re- 
salted  from  his  Tiolation  of  a  rale  promulgated 
by  his  employer  Is  not  sufficient  to  'cbaKre  him 
with  ooutribatory  n^llgence,  and,  la  a  plea  set- 
ting up  this  defense,  failure  to  aver  knowledge 
of  Buofa  rule  renders  the  plea  demorrable. 

«.  Under  Code  Ala.  f  2660,  which  releases 
the  unplqFer  ttom  llsblli^  when  the  employe 
knew  of  the  defects  whloh  oaused  his  injniy,  s 
plea  is  bad  whloh  alleges  that  the  employe  knew. 


"or  by  the  exercise  of  due  care  might  hava 

kaowa, "  of  the  defect. 

Appeal  from  city  court  of  Birmingham^ 
H.  A.  Sbarpk,  Judge. 

This  action  was  brought  by  the  appel- 
lee, James  B.  Hawkins,  agalost  the  appel- 
lant corporation.  The  nnture  of  the  snlfc 
and  the  injuries  complained  of  are  suffi- 
ciently set  out  Intheopinlon.  The  appeal' 
is  prosecuted  by  the  defendant  corpora- 
tion, and  only  the  rulings  of  the  lower 
court  upon  the  pleadings  are  assigned  as 
error.  Tlie  defendant  demurred  to  the 
complaint,  which  demurrer  n  as  overruled. 
Thereupon  tbe  defendant  pleaded  the  gen- 
eral issue  In  the  first  and  second  pleas. 
Tbe  third  plea  Is  set  out  In  tbe  opinion. 
The  fourth  plea  is  as  follows:  "The  de- 
fendant, for  further  answer  to  tbe  com- 
plaint, says  that  the  plaintiff  knew  of  the 
alleged  defective  machinery  of  said  ear, 
or  could  have  known  it  by  the  exercise  of 
ordinary  care;  and  that  he  did  not  report 
tbe  same  to  defenriant,  or  to  soiue  one  sd- 
lierlor  to  him  in  the  service  of  the  defend- 
ant corporation,  prior  to  bla  alleged  li»- 
Jury.  Tbe  plaintiff  was  not  aware  that 
the  defendant,  or  any  one  In  tbe  service  off 
the  defeudant,  superior  to  blm  In  euctk 
service,  knew  of  such  defect."  The  plain- 
tiff demurred  to  the  third  and  toartb< 
pleas,  and  these  demnrreni  were  austaiiiea' 
by  the  court. 

Hewitt,  IVa/Jrer  A  Porter,  for  appellant. 
Lmae  A  Tatta^rro,  for  appellee. 

McClbllan,  J.  The  complaint  Is  drawn- 
nnder  clause  1  of  section  2590  of  the  Code^ 
and  It  pursues  the  language  of  that  stat- 
ute in  charging  defendant's  negligeuce  Id 
respect  of  the  detect  whloh  la  alleged  t» 
have  caused  tbe  Injury.  It  was  said  1b- 
Railway  Co.  v.  Bradford,  86  Ala.  674, 
Houtb.  Rep.  90.  that.  In  a  complaint 
drawn  under  the  clause  In  question,  facta 
would  probably  have  to  ba  alleged  show- 
ing that  ths  defect  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the- 
negligence  of  the  master  or  employer,  or 
of  some  person  in  his  service  intrusted- 
with  the  duty  of  seeiug  that  the  machin- 
ery, etc.,  was  In  proper  condition.  Tber» 
l«  no  reason,  however,  for  requiring  a- 
greater  degree  of  particularity  in  the  aver- 
ment of  negligence  under  this  statute  than' 
Is  required  with  respect  to  any  other  neg- 
ligence counted  on  for  a  recovery  of  dam- 
ages; and  the  "facts"  to  be  alleged  in 
either  class  of  cases  are  little.  If  any,  more- 
than  the  mere  conclneions  of  tbe  pleader, 
leaving  tbe  factors  which  enter  Into  and 
support  the  conclusions  to  be  adduced  In 
the  evidence.  X«ach  v.  Bush,  67  Ala.  14.5;. 
Railway  Co.  v,  Crenshaw,  65  Ala.  657;. 
Railroad  Co.  v.  Bees,  82  Ala.  S40,  2  iioutb. 
Rep.  Railroad  Co.  t.  Jones,  88  Ala. 
876,  8  South.  Rep.  902;  Railway  Co.  r, 
SIstrunk,  85  Ala.  8&2,  5  South.  Rep.  79; 
Railway  Co.  v.  Lasarus,  88  Ala.  453.  «- 
South.  Rep.  877;  Railroad  Co.  v.  Watson. 
90  Ala.  41.  7  South.  Rep.  813.  The  present 
complaint  alleges,  //jfer  alia,  that  the  de- 
fect counted  on  existed  before  the  Injury 
was  inflicted,  aud  that  It  arose  from  or 
had  not  been  discovered  or -remedied  ow- 
ing to  defendant's  negligence,  or  the  negli- 
gence of  some  one  Intrnsted  with  tlie- 
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•duty  of  seeing  that  thu  machinery,  etc., 
was  la  proper  condltlun.  If  the  defect 
4iruae  from  neirlleence  uf  the  defenrlant,  or 
negligence  for  which  It  would  be  reitponHl* 
ble.  It  la  wholly  imniaterlal  how  long  it 
•liad  existed  before  the  ai-cldent,— a  mo- 
ment woQld  aotfloe.  If  it  did  not  bo  arise, 
the  averment  that  It  bad  not  been  dlscor. 
•ered  or  remedied,  owing  to  negligence 
chargeable  tu  defendant,  ImportK  that  it 
ha  J  existed  sufficiently  long  to  have  been 
diacorered  and  remedied  by  the  exvrclse  of 
due  care  on  the  part  ul  defendant,  or  Bome 
oue  charged  by  It  in  that  behalf.  The 
complaint  is  sufficient,  and  the  demurrers 
to  It  were  properly  overruled. 

The  Injury  complained  of  was  received 
4>y  plain  ^ff,  who  wau  a  brakeman,  while 
■Attempting  to  unconple  an  engine  from 
the  car  next  to  tt.  Defendant's  third  plea 
-sets  up  plaintiff's  contributory  negligence 
4n  answer  to  the  complaint,  as  follows: 
"The  defendant  eays  •  •  •  that,  at 
■and  before  the  time  ut  the  alleged  Injury, 
■defendant  had  adopted  and  promulgated 
■a  rule  whereby  employes  of  defendant 
were  required,  before  attempting  to  make 
■or  unmake  a  coupling,  to  examine  so  as 
to  know  the  otmdltion  of  the  draw-head, 
draw'bars.  and  coupling  apparatus,  and 
forbidding  Its  employes  from  going  in  be- 
tween the  cars  to  mtike  or  unmake  coup- 
ling till  they  had  taken  the  precaution 
Aforesaid,  and  until  they  were  satlstled  It 
waa  tiafe  to  make  or  unmake  the  coupling; 
and  defendant  avers  that,  bad  plalutltf 
observed  this  rule,  he  would  have  discov- 
ered the  defect  ot  which  be  complains,  and 
«onld  have  avoided  the  alleged  injury." 
A  demurrer  to  tbte  plnn,  pr<K*ee(ilng  on 
Che  ground  that  it  did  not  aver  that  the 
plaintiff  had  knowledge  or  notice  of  tlie 
rule  relied  on  therein,  was  sustained,  and 
chat  action  of  the  trial  court  Is  assigned 
«8  error.  There  are  not  a  few  exprenslons 
In  oar  own  decisions  which  asnume  the 
trae  doctrine  In  this  connection  to  bA 
that  contributory  negligence  of  an  em- 
ploye cannot  be  predicated  of  condact  vlo- 
lattve  of  an  adopted  and  promulgated 
rule  of  the  employer,  and  on  the  ground 
only  of  surh  violation,  nnleas  the  employe, 
as  matter  of  fact,  knew  or  had  notice  of 
finch  rule.  These  expressions  are  to  be 
found  In  tbe  folio  wing  cases :  Railway  Co. 
V. Prop8t.t*S  Ala.518,88oatb.  Rep.7S4.aud 
'90  Ala.  1,  7  South.  Rep.  6H5;  Pryor  t.  Rail- 
road Co., 90  Ala.  32,8  South.  Rop.  66;  Rail- 
road Co.  v.  M'atson,  90  Alu.  dS,  8  South. 
Rep.  2^;  Hiseong  v.  Railroad  Co.,  (Ala.) 
8  South.  Rep.  776.  The  iiuestion  was  not 
directly  presented  and  regularly  decided, 
however,  in  any  of  these  cases,  unless  It 
bo  that  of  Railway  Co.  v.  Propst,  83  Ala. 
618.  8  South.  Rep.  764.  Bnt  In  the  case  of 
Railway  Co.  v.  Perry,87  Ala.  892,  6  South. 
Rep.  40,  it  was  fairly  presented  and  direct- 
ly ruled  upon,involving,Indeed,the  fateof 
the  case  In  this  court.  In  that  case  the 
tolloxving  charge  was  requested  by  the  de- 
fcndan t,  and  refused :  ** The  regulation 
forbidding  brakemen  to  make  a  coupling 
witlioot  tbe  use  of  a  coupling  stick  is  a 
reasonable  and  proper  regulation;  and  It 
thejnry  believe  that,  at  and  before  the 
happening  of  the  Injury  complained  ot  In 
this  caae,  there  was  in  force  and  duly  pro- 


mnlgated  a  regulation  of  said  railroad 
company  forbidding  bntkeuieu  to  uiaku  a 
coupling  without  the  use  of  a  coupling 
stick,  then  the  Jury  wight  find  for  tbe  de- 
fendant, unlees  they  also  find  that  such 
Injuries  were  caused  by  the  wanton  or  In- 
tentional act  of  tbe  defendant  or  Its  serv- 
ants, or  by  such  reckleHsness  as  amounts 
to  indifference  to  plaintiff's  safety."  The 
court,  by  Somebville.  J.,  in  considering 
this  and  twoaoceeeding  charges  which  In- 
volved the  same  Imputation  ot  negligence  , 
to  the  plalntiO  from  bis  violation  uf  aa 
adopted  and  promnlRated  rule  <rf  the  em- 
ployer, declares  that  "the  other  three 
charges  requested  by  tbe  d^endant  with- 
drew from  the  Jury  all  Inquiry  as  to  plain- 
tiff's Knowledge  or  notice  of  the  existence 
ot  the  rule  forbidding  the  coupling  ot  cars 
without  the  use  ot  a  stick.  In  tbe  absence 
of  this  element  ot  tact,  the  question  of  neg- 
ligence rel  Doa  was  properly  left  to  the 
Jury.  Railway  Co.  v.  Propst,  88  Ala.  6t8» 
621,  8  ek>ath.  Bep.  764.   It  tnos  appears  to 
be  the  settled  doctrine  in  tula  state  tbat 
the  adoption  and  promulgation  by  the 
employer  ot  a  rule  tor  the  guidance  of  the 
employe  does  not  charge  tbe  latter  with 
a  knowledge  thereof  so  as  to  Impute  neg- 
ligence to  blm  with  respect  to  conduct  In 
violation  ot  it,  but  that  to  such  end  it  is 
essential  tbat  knowledge  of  Its  existence 
and  provisions  must  be  brought  bome  to 
him.   In  other  Jurisdictions  we  havefonnd 
no  adjudication  directly  opposed  to  this 
view,  but  one  which  militates  against  It, 
(Alexander  v.  Rallroa.d  Co.,  88  Ky.  690.) 
and  quite  anumber  which  directly  support 
It,  t  Wulsey  T.  Railroad  Co..  88  Ohio  St.  S27 ; 
Piikluton  V.  Railway  Co..  70  Tex.  236,  7  S. 
W.  Rep.  805;  Covey  v.  Railway  Co..  27  Mo. 
App.170;  Railway  Co.  v.Piunkett,25  Kau. 
188;  Sprong  v.  Railway  Co.,  68  N.  Y.  56; 
Seese  v.  Railway  Co..  38  Fed.  Rep.  487:) 
and  this  doctrine  is  affirmed  by  text-writ- 
ers. (14  Amer.  &  Kng.  Enc.  Law,  pp.  iKkS, 
9U9;  Wood.  Mast.  A  8erv.  $  401.)    We  are 
sattsfled  ot  its  correctness,  and  adhere  to 
and  reaffirm  tt.  Tbe  plea  wns  open  to  the 
objection  taken  by  the  demurrer.  Tbe 
mere  violation  of  an  adopted  and  pro- 
mulgated rule,  resulting   in  the  Injury 
complained  of, Is  nototltself  contributory 
negllgfflice  which  wiU  defeat  a  recovery ; 
the  employe  must  have  known  of  the  role. 
Without  averment  of  bis  knowledge,  tbe 
plea  presents  no  defense  to  the  action. 
The  demurrer  to  It  was  properly  sustained. 

Tbe  fourth  plea  is  bad,  in  that  tt  denies 
a  right  of  recovery  If  the  employe  knew, 
or  could,  by  tbe  exercise  ot  ordinary  care, 
have  known,  ot  the  defect,  etc.  That  Is 
not  the  law.  It  In  the  duty  ot  tbe  em- 
ployer to  furnish  reasonably  safe  appli- 
ances. The  emiifoye  may  assume  tbat 
the  appliances  so  furnished  are  tree  from 
defects.  The  statute  under  which  ttils 
suit  la  prosecuted  Itself  is  decisive  of  this 
question.  It  provides  tor  non-liability  ot 
the  employer,  so  far  as  this  point  is  con- 
cerned, when  the  servant  or  employe  knew 
—not  when  he  might  or  should  have 
known- ot  the  detect  or  negligence  caus- 
ing tbe  Injury,  and  failed  to  give  Informa' 
tlon  thereof,  etc.  Code,  8  We  find 

no  error  In  the  record,  and  thejndjfmeut 
Is  affirmed. 
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{Supreme  Court  of  Alabama.  May  8, 1391. ) 
AOTiox  ON  Kora— Untbritibo  Plbas— Dbucbbbe 
— Aj>rBAL— Ikstructioss. 
1.  In  an  action  on  a  note,  pleas  averring  tliat 
the  date  haa  been  altered,  and  ttiat  the  note  sued 
on  is  not  the  one  signed  brdelendaat,  are  insnffl- 
ulent  when  anverlned.  ' 

3.  Bat  where  demniren  to  mch  pleas  have 
been  overruled,  and  on  trial  of  the  merits  Judg- 
ment has  gone  against  defendant,  the  pleas  will 
be  deemed  sufBclent  on  an  appeal  by  him. 

8.  Where  the  note  bore  data  April  25th,  bnt 
showed  evidence  ot  having  been  changed  from 
April  loth,  and  the  sole  issue  raised  by  the  plead- 
ings was  as  to  whether  the  alterution  was  before 
or  afterthe  note  was  executed,  a  charge  dlrectlna 
a  verdict  for  defendant  if  the  Jury  should  find 
that  the  Imttrnment  actually  bore  date  April  ISth 
was  prepay  dented,  w  ruslag  an  issue  not  In 
the  cas& 

4.  Failure  to  flU  certain  blanks  left  for  pro- 
nouns in  the  printed  waiver  of  exemptions  Is  im- 
material. 

Appeal  Irom  ckj  court  ot  Blrmiugham ; 
E.  A.  iiiHARPE,  Jadge. 

AcCluD  on  a  pruiulMorynotebjHermaD 
Sehulae  tiKoluat  Emil  Leaaer.  From  a  ver- 
dict and  judgment  for  plaintiff,  defendant 
apiwalfi. 

Cubunifta  A  Weakley,  tor  appellant. 
jMinax  PittmAn,  for  appellee. 

ML-Cf.Ri.LAN,  J.  This  in  an 'action  by 
8cliulxe  agalnBt  Leeser  un  a  proinlBsory 
note.  The  paper  la  declared  ou  In  tt^e 
Hrat  and  second  counts  of  the  complaint 
as  havinfr  been,  and  It  ts  set  ont  In  the 
third  connt  as  being,  execated  on  April  ^, 
1SH4.  Five  pleas  were  Interposed.  Ot 
these,  three  set  up  payment,  want  of  con- 
Hlileratlon,  and  failure  ot  consideration, 
respectively.  No  question  relating  to 
these  defenses  Is  reserved.  The  two  re- 
maining ()Ieas«rer,reflpeetlrely,"that  the 
date  ot  the  Instruineut  sued  on  has  been 
altered  without  the  knon'ledge  or  consent 
of  the  makers,  since  the  said  InHtrumeat 
was  signed;"  and  "that  the  Instrument 
sued  on.  when  delivered  to  the  plaintiff, 
possessed  a  different  date  from  that  now 
appearing  on  the  face  thereof;  and  that 
tbe  iDHtrnment,  as  It  now  appears.  Is  nut 
the  Instrument  that  was  signed  by  E. 
I.«s8er  &  Co."  Neither  ot  these  pleas  was 
verified.  Both  of  them  should  have  been. 
It  Is  to  be  observed  that  the  note  la  paya- 
ble three  and  one-half  mpnths  after  date. 
A  change  In  its  date,  therefore,  was  neces- 
sarily a  change  In  the  time  of  payment, 
and  nny  unanthorised  change  In  tbe  time 
of  payment  otsneh  an  Instmment  Is  a 
material  alteratltio,  whether  thereby  pay- 
in«>nt  IH  dHnyetl  or  accelerated.  Ingllsh  v. 
Breneman,  5  Ark.  877;  Wnring  v.  iSmyth, 
47  Amer.  Dee.  W9;  Stephens  v.  Grahum,  7 
Sere.  &  R.  6U5 ;  Hamilton  v.  Wood,  70  Ind. 
306;  L.oemay  v.WllUaras,  32Ark.  166;  Wy- 
man  Ynjmans,  84  III.  408;  Lisle  v.  Rog- 
ers. 1ft  B.  Mon.  628;  King  v.  Hunt.  IS  Mu. 
91;  Kennedy  v.  Bank,  18  Pa.  St.  847.  This 
on  the  doctrine,  now  fnlly  recognized  in 
this  court,  that  any  alteration,  whether 
of  detriment  or  l}eneflt  to  the  party  oh- 
Jectlns.  made  by  other  than  a  stranKer,  la 
material  and  vitiating,  which  destroys 
the  legal  Identity  of  the  Instrument; 
eaaees  It.  assuming  It  were  genuine,  to  op- 
T.98CU10.9— 18 
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erate  differently  than  as  originally  writ- 
ten, or**  to  speak  a  language  dllfereut  In 
legal  effect  from  that  which  it  originally 

spukc."  Anderson  t.  Bellenger,  87  Ala. 
884,  6  South.  Rep.  82;  Montgomery  T. 
Crossthwalt.90  Ala.  553,  570,  8  South.  Rep. 
49ti.  These  plecu  were,  therefore.  In  legal 
effect,  to  say  that  tbe  Instrument  de- 
clared on  was  not  tbe  Instrument  signed 
by  the  defendant,  but  tliat  he  signed  a u- 
otber  and  dlfierent  paper;  am)  hence  each 
of  them  was  a  plea  of  non  eat  factam,  and 
Insutflclent  to  present  tiie  issue  sought  to 
be  raised,  for  want  of  verification.  Code, 
6  277U;  Wimberly  v.  Dallas,  62  Ala.  19«: 
Barclift  v.  Treece.  77  Ala.  528;  Campbell 
V.  Larmore,  84  Ala.  40U,  4  South.  Rep.  3U8; 
Dexter  v.  Ohlander,  89  Ala.  262, 7  South. 
Rep.  115. 

2.  But  plalntlfTs  dem'arreni  to  them 
pleas,  based  on  the  luflrmity  we  have  been 
couHlderlag,  were  overruled,  and  Issue 
taken,  and  trial  had  upon  them.  On  this 
appeal,  taken  by  the  delen<lunt,they  must 
be  considered  and  treated  as  pivsunting 
the  defense  which  they  were  Intended  to 
present  as  fully  and  efflcnclonBly  as  If  tbey 
had  been  duly  reriiled.  Oil  Co.  v  Perry, 
85  Ala.  158,  4  South.  Rep.  685.  In  the  tui^ 
ther  consideration  ot  the  case  It  becomea 
Important  to  note  that  neither  uf  thepleas 
in  question  deny  or  put  In  Is^ue  the  fact 
that  the  paper  actnally  bore  date  as  ot 
April  25,  1884,  as  laid  In  the  complaint; 
but,  on  tbe  contrary,  they  assume,  and  In 
effect  admit,  tbat  It  bears  that  date,  and 
make  this  assumption  the  predicate  for 
the  averment  of  alteration.  In  other 
words,  the  plaintin  avers  that  date,  and 
defendant  avers  that  It  has  that  date  by 
reason  ot  an  unauthorized  alteration. 
And  the  Issue  tendered  and  accepted  was 
not  as  to  the  fact  of  that  date  appearing 
on  the  paper,  but  us  to  whether  tbat  fact 
reenlted  from  suuli  alteration  alter  execu- 
tion as  would  vitiate  the  Instrument. 
This  issue,  we  assume,  was  In  all  respects 
regularly  and  properly  laid  before  the  Jury 
for  their  determination  by  the  court,  and 
correctly  acted  on  and  determined  by 
them.  Whether  tbe  note  offered  In  evi- 
dence to  fill  and  support  the  averments  of 
the  complaint  corresponded  with  those 
averments,  and  as  matter  ot  fact  bore  the 
date  thereby  alleged,  was  a  preliminary 
iRsne  not  raised  by  the  pleadings,  not  ca- 
pable of  being  so  raised,  evcept  may  be  by 
craving  oyer  ot  the  paper  and  setting  It 
out,  and  hence  nut  for  the  }ury  at  all,  but 
addressed  solely  to  the  Judge,  on  objection 
to  Its  Introduction  as  evidence  on  the 
ground  of  a  variance  between  the  allega- 
tion and  the  note  offered  in  support  of  It. 
We  do  not  gather  from  this  record  that 
there  was  any  formal  objection  to  the  In- 
troduction of  the  note  un  the  ground  ot 
variance,  or  that  the  court  was  called 
upon  tu  exclude  It  from  thejurj  becanfipli: 
did  not  corresi^ond  as  to  date  with  the 
complaint.  The  recital  of  the  bill  ot  ex- 
ceptions In  this  regard  is  tliat  "the  plain- 
tiff offered  In  evidence  the  following  paper 
writing,  which  la  set  forth  as  follon's, 
except  the  date,  plaintiff  contending  the 
date  was  April  25th.  and  defendant  April 
16. 1884,  [here  the  note,  omitting  date,  la 
copied,  and  the  recital  proceeds;]  and 
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proved  the  handwriting  of  the  attesting 
witness,  and  that  the  attesting  witness  re- 
sided uot  ut  the  state;  and  Introduced  the 
note  in  evidence,  whlrh  was  admitted  wltb- 
unt  nbjectlon;  and  rested  bis  ease."  It 
)8  then  further  recited  that  "it  is  not  in- 
tended hen:lD  tn  state  as  a  fact  whether 
the  date  is  April  15. 1884,  or  April  25, 1884. 
HO  as  to  conclude  the  parties  by  such 
statement,  but  the  original  paper  will  be 
sent  to  the  sapreine  court  for  Inspection 
and  consideration  In  conneclion  with  the 
transcript.  The  note, however,  was  and  Is 
construed  by  tbecourttohavedateof  April 
25,1884."  We  do  not  think  these  recitals 
show  any  objection  tu  the  Introduction 
of  tbe  note  in  evidence,  but  the  contrary ; 
and.  conceding  that  objection  was  made, 
no  ezceptiim  to  the  court's  action  upon  it 
appears  to  have  been  reserved.  But  pre- 
termitting these  considerations,  and  pass- 
ing on  tlie  question  as  if  it  were  properly 
pi-eaented  here,  we  have  no  hesitancy  in 
reaching  the  conclusion  that,  whatever 
date  or  dates  may  have  been  at  other 
time  or  times  on  tbe  paper,  (and  It  did 
bear  evldeuce  of  alteration  tn  this  respect 
on  Its  face,)  the  date  now  on  It.  and 
which  It  bore  at  the  time  of  tbe  trial  be- 
low, is  and  was  April  26,  1884;  and  there 
was  no  error  In  the  ruling— If  such  ruling 
was  indeed  made — of  the  city  Judge  that 
the  paper  offered  was  not  variant  from 
that  alleged  in  respect  of  Us  date.  It  Is 
manifest  that  this  preliminary  decision  of 
tbe  court  could  not  have  had  any  bearing 
i>n  tbe  qneation  which  the  pleadings  had 
submitted  totbejury.  That  was,  as  we 
have  seen,  an  entlrfly  different  matter. 
Tbe  pai>er  itself  bore  evtdenceof  alteration. 
Tbe  defendant  asserted  and  the  plaintid 
admitted  that  Che  date  as  originally  writ- 
ten bad  been  changed.  There  was  no  con- 
troveniy  as  to  tbe  fact  of  alteration.  But 
the  presumption  of  law  was.  In  the  ab- 
sence of  any  ground  of  suHplciou  to  the 
contrary,  that  tbe  alteration  had  been 
made  prior  to  or  contemporaneously  with 
execution.  Itfartin  v.  King,  72  Ala.  354; 
Barclift  v.Treece.77  Ala. 528.  And  the  real 
c'^ntest  was  as  to  the  time,  with  respect 
to  execution,  when  tbtt-  alteration  was 
made.  It  Is  very  clear  tnat  the  solution 
ot  this  question  did  not  depend  upon,  and 
could  not  be  aided  by,  any  conclusion  of 
the  Jury  as  to  the  dateborne  by  the  instru- 
ment at  tbetlme  of  tbe  trial.  Whether  the 
date  so  borne  was  April  26tb  or  April  15tb, 
tne  paper  was  not  vitiated  by  a  change 
from  tbe  former  to  the  latter,  or  rice  versa, 
or  from  any  other  date  to  either  of  these, 
nnless  the  jury  had  further  foand  that 
such  change  had  been  made  after  execu- 
tion.and  wltboutauthorlty.  Tbe  charges 
requested  by  tbe  def^^ndant  directed  a  ver- 
dict in  hlft  favor  if  the  Jury  found  that  the 
Instrument  bure  date  as  of  April  15th. 
This  was  to  Inject  an  l8Bne(aa  Immaterial 
one)  of  which  there  was  no  hint  In  the 
pleadings  Into  tbe  case  by  instructions. 
The  charges  were  well  refused.  There  is 
nothing  In  tbe  puultlon  (based  on  the  fail- 
ure to  fill  certain  blanks  leTt  lu  the  printed 
waiver  of  exemptionB,  which  Is  a  part  of 
tbe  paper  signed,  for  the  insertion  of  per- 
sonal pronouns)  that  the  instrument  sued 
on  does  not  contain  a  waiver  of  exemj)- 


tlons.  Every  part  ot  the  paper  must  be 
glv(Hi  operation  and  effect;  and  missing 
words,  necessary  to  this  end,  suggested 
by  those  which  appear,  may  be  supplied. 
We  And  no  error  in  the  record,  and  tbe 
Judgment  most  be  affirmed. 


GIDDBNS  V.  BOLLtNO. 

(Supreme  Cowrt  pf  Alabama.  Feb.  13, 1891.)' 
BxoBPTioira  TO  BviDBKci— nin.AWFin.  Dbtuhu. 

1.  An  exception  to  the  "foregolnff  evidenoe" 
Is  too  general,  and,  where  part  of  the  evidenoe 
was  aamfssible,  will  be  disregarded. 

S.  Though  anlawful  detainer  Is  a  possessory 
action,  the  tenant  caanot,  by  subletting,  defeat 
the  landlord's  right  to malnbun  the aotion against 
him. 

8.  Wbere  tlie  action  is  braaght  before  a  Jos- 
tlce  of  tbe  peace,  on  appeal  to  tbe  circait  court 
Judgment  cannot  be  rendered  for  an  amount  of 
rent  whicb  is  In  azoess  at  the  Jarisdiction  of  the 
JUHtioe. 


Appeal  from  circuit  court.  Pike  coauty ; 
John  F.  Udbbard,  Judge. 

This  was  an  action  ot  unlawful  detainer, 
brought  by  tbe  appellee  against  the  appel- 
lant, and  was  commenced  before  a  Joatlre 
of  the  peace.  Upon  the  trial,  as  shown 
by  the  bill  of  exceptions,  the  plaintiff  in- 
troduced in  evidence  the  rmtal  note  given 
him  by  th^  defendant  on  March  26. 1H8», 
which  was  In  the  following  language :  **  On 
the  1st  day  of  October  next,  1  promise  to 
pay  R.  E.  Boiling  or  order  eight  hundred 
dollars  rent  for  the  B.  B.  Boiling  Brier 
Hill  Plantation  in  Pike  county,  Alabama, 
for  the  year  1889. "  This  note  was  signed 
by  J.C.  Glddens,  and  duly  attested  by  one 
G.  P.  Waller.  Tbe  defendant  objected, 
and  excepted  to  the  introduction  of  this 
note  in  evidence.  The  plalntiO  also  In- 
troduced In  evidence,  against  the  objection 
and  exception  ol  the  defendant,  the  writ* 
ten  demand  made  upon  the  defendant  by 
the  plaintiff  on  tbe  2d  of  January.  1890, 
which  was  in  words  as  follows:  "Mont- 
gomery, Ala.,  January  2nd,  1890.  Mr.  J. 
C.  Giddens,  Brier  Hill.  Ala.— Dear  Sir:  I 
desire  the  possession  of  my  Brier  Hill  place, 
rented  to  you  last  year,  1889.  You  will 
please  deliver  the  possesion  ol  said  rented 
premises.  Including  tbe  house  occapled  by 
yon  as  a  residence,  and  theout-buuses.  and 
adjoining  lands,  to  my  agent,  Mr.  O.  W. 
Hney,  who  hands  you  this  request  or  de> 
mand.  [Signed]  Yours,  respectfully,  B.  E. 
BoLLiNO."  Defendant  moved  to  exclude 
this  written  demand,  which  motion  the 
court  overruled,  and  the  defendant  duly  ex- 
cepted. The  plaintiff  testified  that  the  Brier 
Hill  place  mentioned  In  the  said  demand 
Included  the  plantation,  store-house,  and 
dwelling-house,  and  otiier  bouses  m  the 
village  of  Brier  Hill,  as  described  la  tbe 
complaint;  that  the  plantation  adjoins 
the  property  which  was  In  tbe  village,  and 
which  consisted  of  the  said  store-hoase, 
dwelling-house  occapled  by  one  Mills,  and 
other  houses.  All  other  facts  are  snfB- 
ciently  shown  In  the  opinion.  In  addition 
to  tbe  evidence  as  testified  to  by  the  de- 
fendant, be  further  testified  that  prior  to 
tbe  commencement  of  this  suit  he  had 
rented  out  the  said  plantation  to  various 
parties  tor  tbe  year  189(>,  and  had  also 
rented  store-house  and  dwelling-house 
1  FubUoation  delayed  pendiog  rehearing^  whloli  was  refused. 
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in  Brier  Hill  to  one  Mills,  and  that  said 
Mllla  was  occupying  the  same.  The  plalo- 
tlir,  In  rebnttal  ol  the  defendant's  testt- 
monj,  testified  tbnt  the  rental  contract 
was  entered  Into  and  tho  note  executed  in 
good  faith,  and  with  no  Intention  to  de- 
fraud creditors.  Upon  the  introduction  of 
the  evidence,  the  court,  at  the  request  of 
the  plalntifT,  gave  the  afflrmatWe  charge 
In  favor  of  the  plalntlB,  and  also  charged 
the  Jury  that,  "itthey  believed  ttaeerldence, 
they  wUl  find  the  annual  valne  of  the  rent 
of  the  property  sued  fur.  **  The  defendant 
separately  excepted  to  each  of  these 
chaises  as  given,  and  also  reserved  an  ex- 
ception to  the  court's  refusal  to  give  the 
following  written  charges,  reqnested  hy 
bfm:  "In  considering  the  value  of  the 
rent,  the  Jury  must  not  estimate  the  valne 
of  tbestore-taouBefl  or  other  houses  occu- 
pied by  Mills  under  the  contract  for  rent 

?rior  to  the  commencement  of  this  suit." 
'here  was  Judgment  for  the  plaintiff,  and 
on  this  appeal,  prosecuted  by  the  defend- 
ant, he  assigns  the  Tarioas  mllnga  ot  the 
court  as  error. 

Gardaer  A  Wilejr^  for  appellant.  E.  P. 
i£on1aette,  for  appellee. 

Coleman,  J.  Appellee, Boiling,  sued  the 
appellant  In  an  action  of  unlawful  de- 
tainer before  a  Justice  of  the  peace,  and 
recovered  a  judgment  tor  the  land.  Tlie 
case  was  appealed  to  the  circuit  conrt. 
On  the  trial  la  the  circuit  conrt  certain  ex- 
ceptions were  reserved  to  the  rnllng  of  the 
court  on  the  admission  of  testimony,  to 
the  charges  given,  and  the  retnaal  to 
charge  as  requested.  The  note  given  by 
defendant  to  plaintiff  for  the  rent  of  the 
land,  and  also  the  notice  to  defendant  to 
vacate  the  premises,  appear  In  the  state- 
ment ot  the  facts  of  the  case.  There  are 
three  assignments  of  error:  the  l?rs£,  fur 
refusing  tn  exclude  evidence  on  motion  of 
defendant;  secoorf.  In  the  charges  given; 
and,  tlttrd,  for  refusing  to  charge  as  re- 
quested. The  first  motion  was  tti  exclude 
as  evidence  the  written  demand  to  vacate 
the  premises.  No  reason  la  assigned  to 
sustain  the  motion,  and  we  presume  none 
could  be.  The  objection,  also,  is  too  gen- 
eral. The  next  motion  was  to  exclude  the 
"foregoing  evidence,  **  without  further 
specifying  the  objectionable  evidence,  or 
asKlgntng  any  reason  fur  the  motion. 
Such  an  exception  Is  general,  and  may  be 
overruled.  Hayes  v.  Woods,  72  Ala.  92; 
3  Brick.  Dig.  p.  443,  §§  567-570.  It  cannot 
be  mulntalned  that  a  part  of  the  "forego- 
ing evidence,"  tl  not  all  ot  It,  was  not  le- 
gal evidence,  and  tbe  exception  Included 
all  the  evidence  which  Ired  been  Intro- 
duced, including  tbn  note  given  for  the 
rent,  and  the  written  demand  to  vacate. 
Warren  v.  Wagner.  75  Ala.  188;  Fonnvllle 
V.  State.  8  South.  Rep.  688,  f  present  term.) 
PlolntiR  Introduced  one  Huey,  who  fur- 
ther testified  that  $600  a  year  was  a  fair 
rental  Talue  pending  the  appeal.  Tbe  ob- 
jection was  taken  to  this  evidence  as  a 
whole.  The  defendant  having  executed  a 
supersedeas  bond  on  his  appeal  from  tbe 
Jnstice's  court,  It  was  competent  to  prove 
on  the  trial  In  the  circuit  court  the  value 
ot  the  rent  pending  the  appeal.  Code,  § 
SHI.  A  general  objection  to  evidence,  a 


part  of  which  Is  legal,  may  be  overruled. 
Authorities,  supra.  Ii  was  competent  to 
prove  by  parol  the  lands  known  as  the 
^ Brier  Hill  Plantation,"  so  designated  in 
the  ren^note.  and  In  the  written  notice  tt> 
vacate  as  the  •'Brier  Hill  Place,"  etc. 
Vann  v.  Luu«rord,8  Soutn.  Rep.  719,  (pres- 
ent term;)  Guilmartin  v.  Wood,  76  Aia. 
204;  Chambers  v.  RIngetatf,  69  Ala.  140. 
Tbe  defendant,  among  other  things,  testi- 
fied "that  be  had  never  rented  any  prop- 
erty from  the  said  R.  E.  Boiling;  chat  tbe 
note  was  to  go  that  way  to  keep  bis  cred- 
itors off."  This  testimony  was  admitted 
without  objection.  Townsend  v.  Jeffries, 
24  Ala.  329;  Thomason  v.  Odum,  31  Ala. 
108;  Association  v.  Robertson,  65  Ata.  390. 
However  overwhelming  the  court  may  con- 
sider the  evidence  on  either  side,  when  there 
is  evidence  tending  to  eetabllsb  acontrary 
conclaslon.  and  which.  It  believed  by  the 
court,  would  defeat  a  recovery, thecourtls 
not  authorized  to  give  the  general  charge. 
Carter  v.  Shorter.  57  Ala.  254:  Seals  v.  Ed- 
mondson,  73  Ala.  296  ;  3  Brick.  Dig.  p.  110. 
The  trial  being  on  an  appeal  from  a  Jus- 
tice's court,  a  Judgment  could  not  be  ren- 
dered on  appeal  in  the  circuit  court  for  an 
amount  for  theannualrent  which  exceeded 
the  Jurisdiction  of  the  justice's  court. 
Lykes  v.  SchWHrK,  8  South.  Rep.  71,  (pres- 
ent term.)  Plaintiff  had  the  right  to  release 
BO  much  of  the  judgment  as  was  for  tbe 
annual  rent  before  the  adjournment  of  the 
court.  and»  If  be  did  so,  this  error  would 
have  been  without  Injury. 

In  an  action  for  unlawful  detainer  the 
recovery  of  rant  Is  a  mere  Incident  to  the 
recovery  of  possession  of  tbe  land.  If  the 
amount  of  rent  exceeds  the  amount  of  the 
jurisdiction  of  the  justice's  court,  unless 
the  plaintiff  Is  willing,  and  does  release  all 
in  excwB  of  the  justice's  jurisdiction,  the 
rent  can  only  be  recovered  in  a  separate 
action  in  a  court  having  Jurisdletlon  of 
the  amount.  The  rent  here  referred  to  Is 
that  which  maybe  claimed  as  due  at  the 
time  uf  tbe  trial  uf  the  unlawful  detainer 
suit,  and  not  the  rent  ''pending  tbe  ap- 
peal." For  the  rent  pending  the  appeal 
express  statutory  provision  Is  made;  and 
on  tbe  trial  of  the  appeal  the  appellate 
court,  having  Jurisdiction  of  the  amount 
of  rent  pending  the  appeal,  may  reader 
Judgment  for  such  rent.  Code.  S  3411. 
This  section  provides  that  "judgment  must 
also  be  rendered  against  the  defendant 
and  his  sureties  on  his  anperseihua  bond 
for  tbe  value  of  the  rent  of  the  premises 
pending  tbe  appeal."  The  execution  of 
the  sapenedeAs  bond  secures  to  sucb 
plalntltK  in  sncfa  appeal  cases  full  Indemni- 
ty and  redress  without  the  delay  and  ex- 
pense of  a  new  and  independent  suit. 
Bobbins  v.  Battle  HoubpCo,,  74  AIa.606.  In 
the  case  of  Beck  v.  Olcim,  69  Ala.  12.~i,  the 
conclusion  of  the  court  was  correct  on  the 
facta  proven  In  the  trial  court.  Tbe  Judg- 
ment of  the  trial  court  was  against  the 
defendant  and  bis  sureties  on  the  /taper- 
aeJeas  bond  for  9160.  being  "tlie  value  ot 
the  use  of  the  promises  pending  the  ap- 
peal." The  supreme  court  In  the  opinion 
affirmed  the  judgment  on  the  gronnd  that 
it  was  authorized  under  section  3709  of 
Code  of  1876,  (8S91  of  Code  of  1H86:)  where- 
as  tbe  affirmance  should  have  been  under 
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section  8411  o(  tbe  present  Code,  (8713  and 
S71S  ul  the  Codo  ot  1876.)  The  proper  con- 
atmctlon  of  these  varlouB  sections  have 
been  considered  and  construed  in  tbe  case 
of  Lykes  v.  Schwarz,  supra,  (decided  at 
the  preuent  term.)  Althoagh  tbe  tfbtlon  Is 
poaseBSory,  and  growB  out  of  the  relation 
of  landlord  and  tenant,  a  re-rentlng  or 
sabrenting  of  a  part  of  the  premises,  or 
anycolluBioQ  by  which  other  p»r ties  are 
placed  in  possession  of  a  part  of  the  prem- 
laes,  will  not  defeat  the  action.  Littleton 
V.  Cluyton,  77  Ala.  571 ;  Snoddy  v.  Watt.  9 
Ala.  6U9;  McGoneKal  T.  Walker,23  Ala.868. 
If  third  parties,  asserting  a  right  In  tbem- 
a^ves,  and  Independently  ot  the  landlord 
or  his  tenant,  take  poasesalon,  tbe  action 
ot  Qulawful  detainer  la  not  the  proper  ac- 
tion In  aucta  case,  but  It  would  prevail 
against  tbe  tf^Dsntblmself.and  a  Judgment 
could  be  rendered  against  him  for  that 
portion  of  the  land  unlawfully  detained  by 
lifm.  Wedo  not  intend  to  change  the  rule 
that,  It  illegal  evidence  Is  admitted  with- 
out objection.  It  la  before  the  Jury  tor  con- 
sideration, bat  we  hold  that  this  principle 
does  not  apply  when  the  defense  attempt- 
ed to  be  establlahed  by  such  evidence  is 
one  that  the  law  does  not  permit.  A  ten- 
ant cannot  deny  the  title  uf  his  landlord. 
Neither  will  one  who,  to  defraud  bis  cred- 
itors, enters  into  afraudulent  transacTlon, 
be  allowed  to  proHt  by  it.  Under  this 
Tlew  of  the  law,  tbe  court  did  not  err  in 
giving  the  general  charge  for  tbe  plaintiff. 
Affirmed. 

fiebearlng  refased. 


Richmond  &  D.  R.  Co.  v.  Jones. 
(Supreme  Court  of  Alabama.  April  10, 18V1.) 
Railroad  BHPi:4eTBS— LtHiTima  Liability— Neo- 
LtoBSOB— Dkfkotivx  Applianobs— Etidbucb. 
1.  A  railroad  oompaoy  canaot,  by  its  oontraot 
ot  employment,  exempt  itself  from  liability  for 
injuries  that  may  be  oansed  by  its  negligence. 

3.  rhough  a  railroad  company  is  not  bound 
to  adopt  every  new  invention,  It  is  bound  to  dis- 
continue old  and  iosecure  methods,  and  adopt 
•Qch  Improvements  as  are  in  ordinary  use  by 
imide&tly  conducted  roada,  and  the  teltimony  of 
expert  witnesses  is  sdmiulbie  to  show  Uiat  tbe 
appliances  adopted  are  snch  u  are  usually  used 
on  woll-regalated  roads. 

8.  Oblections  to  evidenoe,  whioh  do  not  par- 
ticularize or  define  the  grounds  ot  objection,  may 
be  overruled. 

4.  A  general  objection  to  evidence,  a  part  of 
which  is  admissible,  may  be  overruled. 

5.  Counsel  oanhot  show  plaintiff,  wbileon  the 
witness  stand,  a  paper,  and  ask  him  If  he  signed 
it,  unleu  it  is  to  be  offered  in  evidenoe;  and  If 
it  is  to  be  offered  in  evidence  it  is  error  to  refuse 
to  show  it  to  plaintiff's  fionnael  when  the  ques- 
tion is  aslced. 

6.  Where  a  paper  Is  attested  it  is  not  admis- 
sible in  evidence  nntil  the  attesting  witness  is 
called  to  prove  it 

7.  A  rule  of  a  railroad  company,  prohibiting 
switchmen  from  going  between  cars  to  couple  or 
unoonple  tbem,  cannot  be  invoked  to  defeat  the 
action  of  aswitoliman  for  injuries  sustained  when 
coupling  cars  while  standing  on  a  mnnlng-board 
put  on  the  tender  oC  an  engine  for  switchmen  to 
ride  on. 

8.  Wliere  it  Is  the  duty  of  firemen  to  receive 
signals  from  switchmen  coupling  and  uncoupling 
cars,  and  to  transmit  them  to  the  engineer,  the 
railroad  companyisliableforinjuries  toa  switch- 
man caused  by  the  flreman's  failure  to  transmit  a 
signaL 


Appeal  from  clrcdlt  court,  Jeftorsoik 

county;  Jamep  B.  Hrad,  Judge. 

Action  by  D.  W.  Jones  against  the  Rich- 
mond &  Danville  Railroad  Company  tor 
personal  Injurlee  alleged  to  have  bean 
caused  by  deiendant'a  negligence.  Ther» 
were  three  counts  in  tbe  complaint.  Th» 
first  count  sought  to  recover  on  th» 
ground  that  the  Injuries  w«re.  caused  by 
reason  ot  detects  In  the  condition  of  the- 
ways,  works,  machinery,  or  plant  con- 
nected with  or  used  In  the  employ  of  de- 
fendant. In  the  second  count  of  the  com- 
plaint the  plaintiff  based  hia  right  of  re> 
covery  OD  the  alleged  negligence  of  the  em* 
ployesot  the  defendant  who  bad  charge- 
and  control  of  tbe  train  by  which  plain- 
tiff was  injured,  and  at  the  time  of  the  ac- 
cident. The  third  count  was  for  failure  of 
the  fireman  on  defendant's  engine  to 
transmit  plaintiff's  signal  to  the  engl&eer. 
Tbe  defendant  pleaded  the  general  issue,, 
and  by  special  plea  pleaded  a  written  con- 
tract of  employment  entered  Into  Iwtween 
tbe  plaintiff  and  the  defendant  on  Febru- 
ary 17, 1890, — not  qultetwo  moniha  before- 
the  accident,— one  ot  the  terms  ot  which 
was  In  words  as  follows:  "Rule  23.  Tbe 
conditions  of  employment  by  the  compa- 
nyare  that  the  regularcompensation  paici 
for  the  services  ot  employee  shall  cover  all 
risks  incurred  and  liability  to  aecident  fronk 
any  cause  whatever  wlille  in  the  service- 
of  this  company.  II  an  employe  Is  disa- 
bled by  accident  or  other  cause,  tbe  right 
toclalm  t^ompensatloii  for  injuries  will  not 
be  recognized.  Allowances,  when  made  In 
such  casea,  will  be  as  a  gratuity,  Justified 
by  the  clrcumstancea  ot  tlie  caae,  and  pre- 
vious good  conduct  of  the  party.  Tbe- 
tact  ot  remaining  la  the  aerviceot  the  com- 
pany will  be  considered  acceptance  of 
these  conditions.  All  offlcera  employing 
men  to  work  tor  thia  company  will  have 
these  condltlonsdiatinctly  understood  and 
agreed  by  each  employe  before  he  enters 
the  service  of  the  company. "  A  demurrer 
to  the  plea  was  sustained.  There  was- 
Judgment  lor  the  plaintiff,  and  defendant 
appeals. 

James  Weatberly,  tor  apptHlant.  Bow- 
mau  &  Harsb,  for  appellee. 

CoLKUAN.  J.  The  stilt  was  brought  by 
appellee  to  recover  damages  forpersonak 
injury.  For  defense  to  the  action  by  way 
of  special  plea  the  defendant  set  np  rule- 
No.  2:t,  which  will  be  found  in  the  state- 
ment of  the  facta  of  the  caae.  To  this  plea 
a  demurrer  was  suatained.  In  the  case  of 
Railroad  Co.  v.  Orr.  (Ala.)  8  South.  Rep. 
S60,  It  is  declared  that  "rallroadR  cannot 
stipulate  for  Injmuntty  from  liability  for 
tiielr  own  wrongful  negligence.  A  rnlEt- 
whlch  Imposes  upon  an  employe  to  look 
after  and  be  responsible  for  hia  own  safety 
contravenes  the  law  itself  which  fixes  the 
liability  of  railroads  for  n^llgence  caua* 
Ing  Injury  or  death  to  their  em  ploy  ea."' 
The  demurrer  was  properly  sustained. 

It  Is  the  duty  of  railroads  to  keep  them- 
selves reasonably  abreast  with  improved 
methods  so  as  to  lessen  the  danger  attend- 
ant on  the  service,  and,  while  they  nre  not 
required  to  adopt  every  new  Invention, 
it  la  their  duty  to  adopt  auch  as  ai-e  Id  or- 
dinary use  by  prudently -conducted  roadB> 
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«ngaf|^  In  like  bTisIneBB  an^  snrrounaed 
by  like  circumstances.  Railway  Go  v. 
PropRt.  83  Ala.  518.  8  Sontb.  Rep.  764. 
TTbere  have  been  sacfa  advancements  In  sci- 
ence for  the  control  of  steam,  and  im- 
provements In  tbe  machinery  and  appli- 
ance used  by  railroads  fur  the  better  hc- 
eurlty  ol  lite.  Hmb,  and  property,  It  would 
t)e  Inexcusable  to  continue  the  nee  of  old 
methods,  machinery,  and  appliances 
known  to  be  attended  wltta  more  or  1^ 
longer,  when  the  dan^r  could  be  reason- 
ably avoided  by  the  adoption  of  the  new- 
«rt  and  which  are  In  general  used  by  well- 
recalated  railroads.  Not  that  It  Is  re- 
<iulre<l  ol  them  to  adopt  every  new  Inven- 
tion nwfal  in  the  business,  although  it 
may  serve  to  lessen  danger ;  but  it  Is  their 
-duty  to  discontinue  old  methods  which  are 
insecure*  and  to  adopt  such  improve- 
fnents  and  advancements  as  are  in  or* 
dlnnry  use  by  prudently-conducted  roads 
engaged  In  like  business  and  surrounded 
■by  like  clrcurastanres.  Railroad  Co.  v.  Al- 
len, 78  Ala.  494.  Applying  this  principle  In 
the  case  of  Railway  Co.  v.  Propst.  83  Ala. 
£26. 8  South.  Rep.  764,  the  court  neld  that, 
"If  the  draw-headB  and  bumpers  used  by 
-defendant  were  such  as  vfere  employed  by 
many  well-conducted  roads,  this  would 
repul  all  imputation  of  negligence  lounded 
on  their  mere  structure,  althongh  other 
rouds,  even  a  majority  ol  them,  adopted 
a  dllTerent  pattern.  Witnesses  who  have 
fiufHclent  knowledge  ol  the  subject  may 
testify  to  the  general  rules  of  railroads 
on  the  subject.  **  The  same  general  princi- 
f>le  is  declared  in  the  case  oT  Railroad  Co. 
T.  Hall.  87  Ala.  722,  6^5outh.  Rep.  277.  Un- 
<ler  these  rules,  we  think  It  wa?  proper  to 
inquire  whether  the  draw-heads  used  by  de-" 
(endant  when  the  Injury  occurred  were 
such  ns  were  usually  used  on  well-r^nlat- 
«(1  railroads.  The  witnesses  were  shown 
to  bo  ex|)erts,  and  were  competent  to  give 
iiuch  testimony.  It  may  be  laid  down 
^nerally  that  objections  to  evidence, 
which  do  not  particularize  or  deflne  the 
icrounds  of  objection,  may  be  overruled. 
The  court  is  not  bound  to  cast  about  for 
the  grounds  upon  which,  in  the  minds  of 
counsel,  they  are  rested.  Dryer  v.  Lewis, 
57  Ala.  551:  Steele  v.  Tntwiler,  Id.  113; 
Oil  Co.  v.  Perry.  K5  Ala.  164.  4  South.  Rep. 
635.  The  rule  le  equally  well  established 
that  a  general  objection  to  evidence,  a  part 
<>t  which  is  legal,  may  be  overruled.  Fon- 
rllle  V.  State,(Ala.)  S  South. Rep. 688;  Gld- 
■dens  T.  Boiling,  (Ala.)  9  South.  Rep.  274, 
(present  term;)  Warren  v.  Wagner.  75 
Ala.  I8N;  Chambem  v.  RIngstaff,  69  Ala. 
140.  Most  of  the  objections  to  the  evl- 
■dence  come  under  one  or  the  other  of  these, 
principles,  and  there  was  no  available  er- 
ror in  overruling  them. 

Defendant's  counsel,  having  the  paper, 
Exhibit  A.  In  bis  hands,  handed  it  to 
filaintin  while  on  cross-examination  as  a 
witness,  and  asked  him  if  he  signed  It. 
Plaintiff's  counsel  requestefl  to  see  the 
paper,  which  request  defendant's  counsel 
refufted,  saying  he  had  not  offered  it  in  evi- 
dence. The  court  stated  that  It  should  be 
«bown  to  plaintiff's  counsel  when  the  pa- 
per was  offered  In  evidence.  Plaintiff  then 
answered  that  It  was  his  signature.  Tbe 
defendant  afterwards  offered  the  paper  in 
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evidence,  to  which  the  plaintiff  objected, 
on  the  grounds  that  there  was  an  attest- 
ing witness,  and  the  execution  of  the  pa- 
per had  not  been  properly  proven.  (Op- 
posing counsel  have  the  right  to  object  to 
improper  questions  to  wltueHses,  and  the 
rules  of  practice  require  them  to  specify 
the  grounds  of  ohjectton.  Any  advantage 
taken,  by  which  a  party  is  deprived  of  tliu 
exercise  of  this  right  in  the  trial  of  a  case 
without  neglect  or  fault  on  his  part, 
should  not  be  used  to  his  prejudice.  If  de- 
fendant did  not  purpose  to  Introduce  the 
paper  In  evidence,  the  question  to  the  wit- 
ness was  Iniproppr.  It  It  was  the  Inten- 
tion to  offer  It  In  evidence,  then  it  should 
have  been  submitted  to  opposing  counsel, 
BO  that,  if  he  wished  tu  object,  the  objec- 
tion could  be  made  In  proper  form.  The 
ruling  of  tbe  court  snstaining  the  objec- 
tion to  tbe  introduction  of  the  paper  is 
supported  also  on  other  principles.  Tbe 
case  of  Ellerson  v.  State,  69  Ala.  3,  after 
stating  the  general  rule  that  the  attest- 
ing witness  should  be  called  to  prove  the 
execution  of  an  Instrument,  declares  that 
the  role  extends  to  every  private  writing 
which  tbe  parties  may  have  chosen  to 
cause  to  be  attested.  The  witness  Is  con- 
sidered as  the  person  selected  and  referred 
to  for  the  purpose  of  proving  the  fact  of 
execution,,  and  tbe  facts  and  circumstan- 
ces attending  it;  citing  1  Greenl.  Ev.  §  569. 
So  long  as  the  evidence  of  the  subscribing 
witness  can  be  produced.  It  Is  the  best— 
the  primary  and  only— evidence  of  excu- 
tlon.  The  admissions  or  declarations  of 
.the  parties  themselves  to  the  Instrument 
(not  made  in  open  court,  or  in  writing, 
for  the  purpose  of  a  trial,  when  they  are 
the  parties  litigant)  are  not  adminsible  for 
this  purpose.  Russell,  v.  Walker,  73  Ala. 
317.  It  IB  contended  that  Exhibit  A  wbh 
not  offered  In  evidence  as  a  contract 
binding  upon  plaintiff,  but  merely  to  es- 
tablish the  existence  of  rule  20.  and  notice 
to  plaintiff,  and  for  this  purpose  It  was 
admissible.  The  proposition  contended 
for  necessarily  must  be  that,  tbe  rule  be- 
ing Incorporated  In  the  contract  as  a  part 
of  it,  its  existence  and  materiality  as  evi- 
dence against  the  plaintiff  may  be  estab- 
lished by  offering  In  evidence  the  contract 
wlthont  legal  proof  of  Its  executloo.  Tbe 
reasoning  Is  not  sound.  To  establish  the 
existence  of  the  rule  and  notice  thereof  the 
defendant  was  forced  to  rely  upon  an  un- 
proven  contract.  If  the  contract  Is  ex- 
cluded because  Its  existence  is  not  proven. 
It  cannot  be  said  that  admissions  which 
alone  appear  In  the  contract  have  been 
proven.  If  plaintiff  bad  not  admitted  his 
signature,  the  paper  would  not  have  been 
offered  in  evidence.  Thendmlssion having 
been  improperly  obtained,  and  the  execu- 
tion of  the  paper  not  proven,  it  was  not 
admissible  for  any  purpose. 

There  Is  evidence  that  the  running* 
board  upon  which  the  evidence  tends  to 
show  the  plaintiff  was  standing  when  In- 
jured "was  put  there  for  the  switchmen 
to  ride  on. "  If  this  evidence  is  true,  and  It 
was  placed  there  to  assist  switchmen  In 
the  performance  of  their  duties,  and  they 
were  expected  to  use  it  for  that  purpose, 
and  tbe  plaintiff  In  the  discbarge  of  his 
duty  as  switchman  was  npon  the  run- 
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DiOK-board,  rnle  No.  20  coald  not  be  In- 
roked  to  defeat  plaiutltT's  rcUod.so  far  an 
the  rule  prohibits  switchmen  frum  going 
between  the  cam  to  couple  or  nncuuple 
tbein.  HIsBons  v.  Railroad  Co.,  (Ala.)  8 
South.  Bep.  776;  Railroad  Co.  v.  Walters, 
(Ala.)  Id.  357. 

The  evidence  tended  to  show  that  It  was 
the  duty  uf  firemen  to  recelre  signals  from 
switchmen,  and  transmit  them  to  the  en- 
gineer. If  the  injury  to  plaiDtltf  was 
caused  by  negligence  of  the  fireman  In 
transmitting  the  signals  to  the  engineer, 
given  to  bnn  (or  that  purpose  by  the 
plalntJifr  la  the  discharge  of  bis  duty  aa  a 
switchman,  saeb  Injury  is  clearly  within 
the  provision  of  the  employe's  act. 

There  was  no  error  In  the  chaises  given 
by  the  court,  and  those  asked  for  by  the 
defendant,  which  were  refused,  were  not  in 
accord  with  the  principles  of  lawherein  de- 
clared, and  were  properly  refused. 

Affirmed. 


Da 

(9upreme  Court  cf  Alabama.  Hi?  % 

KORTOASB  OH  CkOPS  — WlTS'S  BaPAUTI  BSTATB 

— Patmnt. 

1.  A  mortgage  executed  by  a  husband  in  Jan- 
uary, 1887,  prior  to  the  passage  of  the  Alabama 
mamed-womau's  law,  oonveyed  "the  entire  crop 
•  «  •  whiob  may  be  raised  by  me,  or  In  which 
I  may  have  any  interest,  ou  the  plantation  *  «  * 
or  any  other  plaue.  •  *  *  All  the  rents  due 
me. "  Seld  siuDcient  to  Include  the  rents  of  his 
wife's  statutory  separate  estate. 

2.  The  subsequent  passage  of  the  married  wo- 
man's law,  February  28,  1&87,  did  not  destroy  the 
vested  rights  of  the  mortgagees. 

8.  When  the  mcord  makes  no  showing  to  the 
contrary,  It  will  be  prestmied  that  land  belong- 
ing to  Uie  wife  Is  her  statutory  separate  estate. 
Following  Bolman  r.  OveralL  (Ala.)  6  South. 
Kep.  466. 

4.  Money  derived  from  soon  rents  mtist,  In 
the  absAoe  of  any  contrary  agreement,  be  ap- 
plied by  the  mortgagees  towards  payment  of  such 
mortgage,  and  not  to  the  satisfaction  of  other  in- 
debtedness of  the  mortgagor. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrinqton,  Jndse. 

BUI  In  equity  by  Qereon  &  Winter 
against  J.  F.  Darden  to  enforce  a  vendor's 
Ilea.  From  a  Judgment  tor  plaintiffs,  de- 
fmdant  appeals. 

A.  A.  WU^t  for  appellant.  S.  P.  Mor- 
rlaettCt  for  appellees. 

CoLXUAn,  J.  The  bill  was  filed  by  ap- 
IwlleeB  to  enforce  a  vendor's  lien.  It  ap* 
pears  that  Darden  purchased  from  Mitch- 
ell a  piece  of  land,  for  which  be  gave  his 
two  promissory  notes.  Upon  one  of  these 
notes  there  was  a  balance  doe  ol  about 
$276  and  upon  the  other  of  f  100.  Darden 
applied  to  Genton  &  Winter  for  a  loan— 
j275 — to  pay  the  larger  note.  Whether  the 
money  was  loaned  directly  to  Darden  or 
paid  to  Mitchell  Is  Immaterial.  Themoney 
was  paid  over  to  Mitchell,  and  the  note 
upon  which  there  was  a  balance  due  of 
9275  was  assigned  to  Gereon  &  Winter.  At 
Che  time  of  Darden 's  purchase  there  was  a 
prior  incumbrance  on  the  land  for  eighty  or 
elgbty-flve  dollars.  WItbont  consultation 
or  request  from  Darden.  Qeraon  &  Winter 


bought  from  the  Mitchells  the  othernote  of 
Darden  given  for  the  land,  upon  which 
there  was  a  balance  due  of  VlUO.  The  de- 
fense to  the  bill  to  enforce  the  vendor's 
Hen  was  payment.  On  the  28th  day  ot 
January,  1887,  in  order  to  obtain  supplies 
and  asBhitanee  to  make  a  crop»  Dardeo 
executed  blenoto  and  mortgage  to  Gerson 
&  Winter,  conveying  "the  entire  crop  of 
cotton  which  may  be  raised  by  me,  or  In 
which  I  may  have  any  Interest,  on  the 
plantation  known  as  the  '  Darden  Place.' 
or  any  otber  place,  which  I  or  my  bands 
may  caltlrate  the  present  year.  All  the 
rente  due  me. "  Mrs.  Darden,  wile  of  the 
defendant,  owned  u  landed  separate  estate 
at  the  time  the  mortgage  was  executed 
by  her  husband.  In  October,  1887,  J.  F. 
Darden  paid  over  to  Gereon  &  Winter 
$300,  stating  to  them  that  it  was  for  rents 
Roilected  from  bis  wife's  land,  and  directed 
them  to  apply  It  to  the  payment  of  the 
Mitchell  land-note.  Gerson  ft  Winter  re- 
fused to  do  tbls,  and  applied  it  to  the  note 
given  to  secure  advances  and  supplies,  and 
which  was  secured  by  the  mortgage.  The 
question  presented  Is  whether  Darden 
could  mortgage  the  rents  of  lands  which 
were  the  property  of  bis  wife,  and,  If  so. 
whether  the  mortgage  embraced  these 
rents.  There  being  no  proof  to  show  the 
character  ot  the  estate  of  the  wife,  the  law 
preaamra  It  was  ber  statatory  separate 
estate.  Bolman  v.  Overall,  86  Ala.  171,  S 
South.  Bep.  455. 

At  the  time  ot  the  execution  of  the  mort- 
gage by  Darden  to  Gerson  Sc  Winter,  28th 
January,  18U7.  the  husband  was  author- 
ized to  mortgage  the  rents  and  Incomes  of 
his  wife's  statutory  separate  estate.  The 
-married  woman's  law,  passed  after  this 
time,  did  nut  divest  the  vested  rights  of 
Gerson  &  Winter.  Ernst  v.  Hollls,  86  Ala. 
511,  6  South.  Rep.  85;  Boyett  v.  Potter. 
80  Ala.  480,  2  South.  Bep.  534;  Maxwell  v. 
Grace,  85  Ala.  579,  5  South.  Rep.  819; 
Powe  V.  McLeod,  70  Ala.  418^  The  terms 
of  the  conveyance  were  broad  enough  to 
Include  and  did  Include  "all  the  rent  due" 
Darden.  The  rents  of  tne  statutory  eepa- 
rate  estate  of  thAwife  belonged  to  the  bus- 
band.  They  could  not  be  taken  for  bis 
debts,  but  he  could  mortgage  or  other- 
wiae  dlapoae  of  them,  aa  he  saw  proper, 
and  was  not  accountable  for  them.  The 
parol  evidence  introduced  to  show  that 
the  rents  from  the  wile's  lands  were  In- 
tended  to  be  Included  In  the  mortgage 
did  not  "add  to,  vary,  or  contradict  the 
written  instrument;**  and,  If  error,  which 
we  do  not  decide,  It  was  error  without  in- 
Jury.  Green  v.  Clendenin,  68  Ala.  294; 
Boykln  v. Bank.  72  Ala.  269.  When  money 
Is  derived  from  a  particular  soarce  or 
fund,  payment  must  be  applied  to  the 
relief  of  such  source  or  fund,  unlees  there 
is  a  mutual  agreement  to  apply  it  otner- 
wlse.  T^vystein  v.  Whitman,  69  Ala.  345; 
Taylor  v.  Cockrell,  80  Ala.  238;  Biirns  v. 
Campbell.  71  Ala.  iJ86.  The  chancery  court 
rendered  a  decree  for  the  complaiuaDta  for 
the  amount  due  un  the  Mitchell  note  trans- 
ferred to  them,  less  thu  amount  of  the  In- 
cumbrance un  the  land  when  Darden  par- 
chased.   We  find  no  error  In  tbe  record. 

Affirmed. 
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Fbbrt  t.  Statb. 
(Suprvnw  Court  of  Alabama.  April  S,  1891.) 
HcBDBB— Btidixo— Rbasoitablb  Doubt. 

1.  In  R  murder  trial,  the  admission  of  erl- 
dence  that  defendant  was  fined  for  an  assault  on 
deoeaaed  a  few  days  before  the  homicide,  and 
tAat  defmduit's  brother-in-law  paid  the  floe,  is 
ground  for  rBversal. 

2.  A  reQ nested  ohai^  that  defendant  be  ac- 
quitted "if  there  is  any  donbt  of  the  defendant's 
guilt,  wbicli  is  not  purely  specnl&tiTe  doubt,  **  is 
erroQOoas,  as  requiring  a  higher  degree  of  proof 
than  the  law  requires. 

Appeal  from  criminal  coart,  JeRersnn 
county;  Samuel  E.  Qkben,  Judge. 

Tlie  detendaut  In  this  caae.Ueury  Perry, 
was  IndlcCed  for  the  murder  of  hia  wife, 
"by  chukios  or  Btrangliug  ber,or  hy strik- 
ing her  with  a  stick,  rock,  or  stone,  or 
with  some  blunt  WAHpon  or  instrument 
to  the  grand  Jury  unknown,**  was  con> 
ricted  of  murder  In  the  first  degrw,  and 
sentenced  to  death.  The  deceased  waa 
seen  lo  her  room,  where  a  light  was  bunt- 
ing, about  9  o'clock  one  Sonday  nlglit  in 
September,  1889,  and  the  next  morning 
about  day-break  she  was  found  lying  on 
the  bed  in  her  room,  in  an  unronscloiis 
condition,  caused  by  bruises  and  wounds 
on  her  head  and  throat.  She  lived  several 
days  afterwards,  but  never  recovered  con- 
BClnnsnens.  The  physician  who  was  called 
In  testified  that  the  wounds  must  have 
been  Infiicted  between  midnight  and  day- 
break. The  back  door  of  the  room  was 
found  open,  the  Inbide  bar  having  been  re* 
moved;  and  a  hole  liad  been  made  near 
and  through  the  hearth,  through  which 
an  entrance  might  have  been  effected  from 
below  the  honse,  which  stood  on  pillars 
two  or  three  feet  above  the  ground.  A 
young  brother  ol  the  deceased,  about  16 
years  old,  was  found  asleep  on  his  bed  In 
the  back  room,  with  a  lamp  burning  near 
him.  The  evidence  against  tlie  deleiidaat 
wari  entirely  circamstantlal.  The  prose- 
cution Introduced  testimony  tending  to 
■how  that  about  a  week  before  the  mur- 
der h«  committed  an  assault  on  his  wife, 
having  a  pistol  In  his  hand,  and  threat- 
ened to  kill  her;  that  she  had  hira  arrested 
the  next  day.  and,  after  remaining  in  Jail 
four  or  five  days,  he  pleadf>d  gnllty  In  open 
court,  and  was  fined  flO;  that  his  brotber- 
lO'law,  Peter  Scott,  paid  the  flue  and 
costs,  which  amounted  to  $60  or  $60,  on 
defendant'^  undertaking  to  work  for  him 
atitil  the  amount  was  repaid;  that  defend- 
ant went  home  with  Scott  on  the  same 
day,  carrying  his  clothes  with  him ;  that 
Scott  lived  about  three  or  four  miles  from 
Avondale.  where  the  defendant  and  his 
wife  lived;  that  about  sunset  the  next  en- 
anlng  Sunday  evening.  Just  preceding  the 
night  ol  the  murder, be  went  to  the  house, 
gathered  up  hie  clothra.  and  left,  without 
saying  anything  to  Srntt  or  to  any  mem- 
ber of  his  family;  tliut  be  was  nut  seen 
again  until  the  2Sth  of  January,  1S91, 
when  he  was  arrested  in  Shelby  county, 
where  he  was  living  under  another  aame, 
and  bad  married  again.  The  defendant 
testlOed  In  his  own  behalf  that,  i>n  leaving 
Scott's  hoose,  he  walked  to  Birmingham, 
arriving  there  about  7  o'oclock  p.  u.,  and 
there  met  an  acquaintance,  one  Mason 
Daniels,  who  was  coming  to  Montgomery 
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on  the  railroad,  and  who  proposed  to  pny 
his  fare;  that  they  continued  together  un- 
til the  train  came  by,  between  3  and  4 
o'clock  in  the  morning,  when  they  got  on 
board,  and  he  got  off  at  Calera,  and 
.walked  ont  to  the  place  of  the  man  for 
whom  he  was  working  at  the  time  of  his 
arrest;  and  he  said  that  he  bad  changed 
his  name  to  keep  his  wife  from  following 
him.  This  testimony  was  corroborated 
by  said  Mason  Daniels  as  to  the  time  he 
met  de[end»nt,  tlielr  continuing  together, 
and  their  Journey  on  the  railroad  to 
Calera. 

L.  Wearer,  for  appellant.  Wm.  L, 
Mnrtla,  Atty.  Gen.,  for  the  State. 

Coleman,  J.  The  defendant  was  con- 
victed of  murder.  The  evidence  offered  by 
the  state  tended  to  show  that  the  defend- 
ant was  guilty,  as  charged,  and  that 
offered  by  defendant  tended  to  show  an 
alibi.  On  the  trial  the  state  proved  an 
assault  committed  by  defendant  on  the 
deceased  some  tour  or  five  dayij  prior 
to  the  time  of  the  alleged  homicide.  The 
state  then  offered  evidence,  against  the 
objection  of  the  defendant,  to  show  that 
upon  a  trial  for  the  assault  the  defendant 
Hleaded  gnllty,  and"  was  fined  ten  dollars, 
and  that  defendant's  bmtber-In-la w.  Peter 
Scott,  paid  the  fine  and  cost."  Separate 
objections  were  reserved  to  the  rulings  of 
the  court  admitting  testimony  to  show 
that  defendant  was  fined,  and  also  to  that 
part  which  showed  that  his  brother-in- 
law  secured  the  fine  and  cost.  We  have 
been  unable  to  discover  the  relevancy  of 
the  testimony  objected  tofor  any  purpose. 
It  was  competent  to  prove  the  where- 
abouts of  defendant  from  the  time  of  the 
assault  until  he  left  Peter  Scott,  and  the 
circumstances  of  his  leaving:  and  this  was 
none  by  direct  evidence,  and  was  not  de- 
nied by  defendant.  The  fact  thnt  defend- 
ant was  fined,  and  thnt  Peter  Scott  paid 
the  fine.  In  no  way  tended  to  establish  the 
guUt  of  tbe  defendant,  or  shed  any  light 
upon  any  legitimate  Issue  before  tbe  Jury, 
it  was  clearly  irrelevant.  Probably  this 
evidence  did  not  Infloence  the  verdict  of 
the  Jury,  but  the  rule  in  criminal  cases  Is 
that  Injury  will  bepresumed  from  error  un- 
less the  court  can  affirmatively  see  that  it 
did  not  Injure  blm ;  and  oardeclslons  have 
gone  far,  as  was  said  In  Maxwell  v.  State. 
89  Ala.  164,  7  South.  Rep.  824,  to  establish 
the  doctrine  that  there  is  no  such  thing  as 
error  without  Injury  in  a  criminal  cause, 
except  where  it  affirmatively  appears  that 
the  defendant  was  benefited  by  the  ruling 
of  which  hecomplalns.  Vaughan  v.  State, 
88  Ala.  56,  3  South.  Bep.53ti;  Williams  v, 
State,  83  Ala.  16,  8  South.  Rep.  616:  Marks 
V.  State,  87  Ala.  90.  6  South.  Itp|j.  877. 
There  was  no  error  In  refusing  the  charge 
requested  by  tlte  defendant.  In  the  case 
of  Perry  V.  State,  it  was  said:  "It  Is  not 
any  doubt  arising  out  of  tbe  evidence 
which  authorizes  a  jury  to  acquit  on  trial 
for  crime,  but  only  a  reasonable  doubt  of 
such  guilt,  generated  by  the  evidence  In  a 
cause,  not  a  possible,  speculative,  or  Imagi- 
nary doubt."  87  Ala.  88,6  South.  Bop. 
4^.  Acharge  which  requests  an  acquittal 
"if  there  Is  any  doubt  of  the  defendant's 
guilt  which  la  not  purely  speculative 
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doubt,"  requires  a  higher  deffree  otproot 
and  conviction  of  tlip  inlud  of  the  defend- 
ant's Kollt  than  the  law  requires.  To  be 
aatisBed  beyond  a  reasonable  doqbt  Is  all 
that  Is  necessary  to  authorize  a  convic- 
tion, and  A  charge  which  requires  more- 
than  thta  la  erroneona,  and  abould  not  be 
glren.  For  the  error  in  admlttloff  Irrele- 
vant testimony  the  case  must  be  rerened. 
Reversed  and  remanded. 


BiNQBAM  V.  Yandrgrift  et  aJ. 
(Supreme  Court  of  Alabavui.  May  18, 1891.) 

Landlord's  Lien  — Ikjokction — FoBSCLOSDaa— 
Conditional  Sales. 
1.  Where  a  teDont  has  mortgaged  the  goods 
which  he  has  on  the  leased  premises,  his  interest 
thfflreln,  which  is  subject  to  the  landlord's  lien 
for  rent,  is  only  an  equity  of  redemption,  and 
hence  the  landlord  Is  not  wUtled  to  restrain  the 
mortgagee's  interfawnee  irith  such  goods,  and  to 
hare  them  sold,  and  the  proceeds  applied  to  the 
payment  of  Oie  mortgage  debt  and  the  bslanoa  to 
the  rent. 

a.  Where  the  Instrument  of  sale  of  saoh  goods 
to  the  tenant  provides  that  the  vendor  shall  re- 
tain title  nntli  the  purchase  money  is  paid,  this 
is  a  conditional  sale,  and  the  landlord  can  only 
Bublect  them  to  his  lien  by  paying  the  purchase 
money  due,  or  iceeping  good  a  tender  thereof. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Jndge. 

The  bin  was  filed  by  the  appellant 
agalasl  the  appellees,  and  prays  for  an  In- 
junction to  restrain  the  defendants  Frled- 
hun?  &  Bro.  from  removing  the  property 
involved  In  the  suit,  and  alfno  prays  that 
the  contract  of  tiale  from  Friedbursr  & 
Bro.  to  Vandegrift  be  decreed  u  chattel 
mortgage.  All  the  other  facta  are  suffi- 
ciently set  out  Id  the  opinion. 

S.  H.  Gruber,  for  appellant.  Wert, 
Speake  &  Callahan,  tor  appellees. 

Coi,ruan,  J.  The  plaintiff  rented  to  de- 
fendant George  W.  Yandegrift  a  store- 
house, which  waB  used  as  a  bar  and  bll- 
Hnrd  aaloon.  The  tenant  lalHuir  to  pay 
hta  monthly  rents,  his  landlord  saed  oat 
an  attachment  to  enforce  his  lieu  by  levy 
un  the  goods,  furnltui'e.  and  effects  In  the 
store-house.  Being  notified  that  the  prop- 
erty belonged  to  Frledbnrg  &  Bro.,  the 
levy  by  attachment  was  not  made. 
Plaintiff  then  died  the  present  bill  on  the 
equity  side  of  the  city  court  of  Decatur, 
setting  oat,  along  with  othera,  the  foi-e- 
going  tacts.  The  eighth  and  ninth  para- 
graphs of  the  original  bill,  and  tbe  amend- 
ment to  the  ninth  paragraph,  tboagh  con- 
fused and  somewhat  conUIctlng,  when 
taken  and  construed  together,  fairly  aver 
that  Friedburg  &  Brtj.  were  the  vendors 
of  the  property,  and  that  they  held  a  cha  t- 
tel  mortgage  on  the  goodti,  furniture,  and 
effects  to  secure  an  unpaid  balance  of  the 
purchase  money.  The  prayer  of  the  bill  Is 
for  an  injunction  to  restrain  Friedburg  & 
Bro.  from  removing  the  property,  and  fur- 
ther prays  that  said  contrtict  "be  cun- 
strued  and  decreed  to  be  a  chattel  mort- 
gage given  to  secure  the  unpaid  balance 
of  the  purchase  money, "  and  that  the 
property  be  sold,  and  the  proceeds  applied 
fii-st  to  the  payniient  of  tbe  unpaid  pur- 
cjiase  money,  etc.  An  Injunction  Issued 
as  prayed  for  in  the  bill.  Respondents  an- 


swered, and  with  tbeir  answer  submitted 
a  motion  to  dissolve  the  iojonctlon.  Tbe 
appeal  Is  from  the  decree  of  the  court  dis- 
solving the  injunction.  In  the  case  of 
Westmoreland  v.  Foster.  Ala.  4^.  tbe 
Important  Inquiry  was  whether  the  land- 
lord's lien  exiated  Independent  of  tbe  atat- 
ntory  remedy  given  for  Itis  enforcement. 
This  court  held  that  It  did,  and  that  such 
Hens  were  enforceoble  by  the  common 
process  of  the  law,  In  addition  to  the 
statutory  remedy  provided;  citing  Price 
v.  Pickett,  21  Ala.  741;  2  Story,  Eq.  Jur.  §S 
1227, 12B1.  Code.  1886,  %  8069,  gives  the  land  • 
lord  a  lien  upon  the  goods,  furniture,  and 
effects  of  tbe  tenant.  If  tbe  goods  and  ef- 
fects upon  which  tbe  law  fixes  a  lien 
should  be  held  by  an  equitable  title  only, 
not  snbject  to  levy  by  attachment,  no 
court  except  one  of  equity  Jnrlsdlctioa 
could  reach  and  enforce  the  lien  given  by 
the  statute.  If  tbe  title  of  Frfedbunc  ft 
Bro.  be  that  merely  of  a  mortgage,  there 
waa  an  Equity  of  redemption  In  tbe  mort- 
gagor, snbject  to  levy  and  sale  by  proper 
process  from  the  common-law  courts. 
This  brings  up  for  consideration  what  we 
regard  as  a  fatal  defect  In  compiatnant'a 
bill.  The  owner  of  the  equity  of  redemp- 
tion bas  no  light  against  tbe  mortgagee 
except  tbe  right  to  redeem.  He  cannot 
compel  the  mortgagee  to  foreclose  his 
mortgage.  Neither  will  a  court  of  equity, 
at  tbe  suit  of  a  creditor  of  the  mortgagor, 
foreclose  the  mortgage.  Kelly  v.  Long- 
shore. 78  Ala.  305;  Pratt's  Ex'rv.  Nixon, 
(Ala.)  R  Sooth.  Bop.  751;  Ware  v.  Shoe 
Co.,  (Ala.l  9  South.  Rep.  188.  II  the  own- 
er of.tbe  equity  of  redemption  Is  not  enti- 
tled to  such  relief,  much  less  is  one  who  la 
a  mere  creditor  of  the  owner  of  tbe  equity 
of  redemption.  So  tar  the  case  baa  lioen 
conslderod  on  the  theory  of  complainant's 
bin.  The  answer  and  exidblts  present  a 
state  of  facts, .which,  it  true,  show  that 
Friedburg  &  Bro.  were  the  owners  of  tlie 
property  In  question,  and  sold  It  for  fl.- 
WX),-- $1,000  paid  in  cash,  and  tbe  remainder 
In  two  deferred  payments,  each  for  9450. 
The  written  luatrument  of  sale  provldea 
as  follows:  "Said  J.  Friedburg  &  Bro.,  re- 
talnlng  the  title  to  tbe  property  herein 
sold  until  said  sutp  Is  paid,  do  hereby 
bargain,  sell,  and  convey,"  etc.  These 
provisions  constitute  a  conditional  sale, 
and  not  a  chattel  morixage.  Sumner  t. 
Woods,  67  Ala.  1S9;  Fairbanks  t.  £areks 
Co.,  Id.  113;  Engine  Co.  v.  Hall.  89  Ala. 
630,  7  South.  Rep.  187.  to  such  a  contract 
there  Is  no  such  right  as  the  equity  of  re- 
demption in  the  purchaser,  Tlie  retention 
of  title  by  tbe  vendor  in  such  a  Cfifte,  bow- 
ever,does  not  make  him  the  absolute  own- 
er of  the  property.  Payment  or  tender 
within  a  reasonable  time,  kept  np,  would 
dlTOSt  tbe  seller's  title.  89  Ala.;  aopra. 
Payment  In  part  by  the  pnrchaaer  Investa 
liim  or  his  asslgnoe  or  vendee  with  an  eq- 
uitnbleinterestin  the  pruperty,  whlchmiiy 
be  reached  In  a  court  of  equity  by  a  credit- 
or of  the  owner  of  this  equitable  interest. 
Such  a  creditor  or  asslgneeorvendeecouid 
acquire  no  greater  rights  than  the  debtor 
or  assignor  or  vendor.  Hla  rights  are,  as 
we  have  seen,  conditional,  to  become  ab- 
solute upon  payment  or  tender  within  a 
reasonable  time,  kept  good  i  andtaeeoald 
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alBo  have  sptfelOc  performance  enforced  up- 
on a  bill  filed  lor  that  purpoae,  aaetaloed 
by  proof.  We  bare  seen  that  the  creditor 
uf  a  mortgaKor,  who  has  become  the 
owner  of  the  equity  of  redemption,  can 
only  redeem  from  the  mortieafcne;  aud  by 
anatoary  and  on  Boand  priiiclptes  a  credit- 
or of  the  owner  of  an  equltuble  interest  In 
property,  acquired  by  purchaBe  under  a 
'Conditional  sale,  the  legal  title  harinir 
been  retained  by  hie  vendor  to  secure  the 
payment  of  the  balance  of  the  pnrchaae 
money,  can  have  no  greater  rights  tban 
hiB  debtor.  He  cannot  compel  a  fore- 
cloflure  or  sale.  Bis  remedy  Is  to  pay  the 
balance  due,  or  keep  good  a  tender,  or  ap- 
ply to  the  courts  for  a  speclflc  perform- 
ance. AHBlgnments  of  error  based  apun 
the  proposition  that  the  court  had  no 
rifCbt  to  hear  or  determine  tbe  motion  at 
the  time  It  was  heard  are  without  merit. 
The  court  was  In  regular  session.  Notice 
of  tbe  motion  was  served  on  the  16th,  and, 
althuagh  the  17th  whu  set  down  tor  tbe 
hearing.  It  was  not  heard  or  determined 
until  alter  plalntirr  had  amended  his  bill, 
which  waa  allowed  by  the  court  on  the 
aotb,  more  than  three  days  after  the  aerv- 
ive  of  notice  of  the  motion.  The  pleadings 
are  loosely  drawn,  and  open  to  objection ; 
and  we  would  add,  for  the  beneflt  of  re- 
Hpondents,  that  personal  reflections  add 
neither  merit  nor  force  to  averment  of 
facts,  are  unneceHsary  In  any  pleadings, 
■and  are  especially  ont  of  place  in  chancery 
pleading.  The  Judgment  of  the  court  dia- 
solving  the  injunction  is  fully  warranted 
by  the  principles  declared  in  the  foregoing 
opinion,  and  must  be  affirmed. 


LUPFBORO  T.  FOSTEB. 

{Supreme  Court  of  Alabama.  Maya,  1891.) 

EqciTT  —  Cancbllation  op  Costbact  — Rbmedt 
AT  Law, 

Wbere  a  contract  was  made  by  which  plain- 
tiff gave  defendant  a  half  interest  in  a  lot,  al- 
lowed bim  to  coDtrol  the  rents  and  profits,  and 
provided  that  It  ahoold  not  be  aold  witbln  10 
years  without  his  consent,  and  the  vonttaot  la  at- 
tacked on  the  grtmad  of  plaintiff's  mental  inca- 
pacity, the  remedy  at  law,  by  recovery  of  pos- 
session of  the  lot,  is  inadequate,  and  a  bill  to 
•cancel  the  contract  may  be  maintained. 

Appeal  from  chancery  coi^rt,  Tusca- 
loosa county;  Thomas  Cobbb,  Chancellor. 

The  bill  in  this  case  was  filed  )iy  tbe  ap- 
pellee in  the  interest  of  one  John  Max- 
well against  tbe  appellant,  Nathan  Luff- 
boro.  Tbe  complainant  prayed  that  the 
contract  be  declared  void  and  canceled; 
that  all  rleht,  title,  and  interest  of  the  de- 
fendant bedivested  outof  blm.and  Invest- 
ed in  the  said  John  Maxwell ;  that  the  de- 
fendant be  held  to  account  for  the  rents 
and  profltB  o^aaid  property,— reference  to 
the  lister  to  be  had;  and  that  tbe  said 
property  he  restored  to  the  guardian  of 
«ala  Maxwell.  The  defendant  demurred 
to  the  bill,  and  assigned,  among  other 
grounds,  that  the  bill  showed  that  the 
complainant  had  a  plain  und  adequate 
remedy  at  law;  that  tbe  bill  waH  multifa- 
rious, and  that  the  bill  was  repugnant 
and  Inconsistent  in  Its  allegations  and 
prayers.  The  chancellor  overruled  the 
demurrer.  The  defendant  then  answered, 
v.9so.na9— 18} 


denying  tbe  principal  averments  of  the 
bill  ol  complaint.  Upon  the  flnaJ  submit 
sion  of  the  case  upon  the  pleadings  and 
proof  the  chancellor  decreet]  that  tbe  con- 
tract be  canceled ;  that  the  defendant  sur- 
reuder  possession  of  suld  lands;  and  also 
that  tbe  complainant  recover  of  tbe  de- 
fendant one-half  of  the  excess  of  tbe  rents 
received  by  defendant  over  the  value  ol 
tbe  improvement's  placed  upon  tbe  said 
property  by  the  defendant.  The  defend- 
ant prosecutes  this  appeal,  and  assigns 
the  decree  of  the  chancellor  upon  tbe  de- 
murrer, and  also  bis  final  decree,  as  error. 

Martin  &  MeEaeblo  and  Wood  A  Wood, 
lor  appellant.  Ua/mvofsA  Vaade/Cf»*ff', 
lor  appellee. 

Walker,  J.  The  bill  in  this  case  was 
filed  In  behalf  of  John  Maxw^t  by  hlanezt' 
friend  to  aucure  the  cancellation  of  a  con- 
tract made  by  him  with  tbe  appellant, 
Nathan  Iiuffboro,  on  the  ground  of  said 
Maxwell's  mental  Incapacity,  which.  It  Is 
alleged,  was  fully  known  tosatd  LuDboro. 
and  waa  fraudulently  taken  advantage 
of  by  falra.  The  contract  was  In  reference 
to  a  lot  of  land  belonging  to  said  Max- 
well, and  the  erection  and  control  of  Im- 
provements thereon.  It  provided,  among 
other  things,  that  said  Luffboro  should 
hare  a  half  Interest  In  said  property ;  that 
he  should  control  the  same,  and  collect 
the  rents  thei-efrom:  and  thatsald  proper- 
ty should  not  be  sold  for  10  years  without 
his  consent.  The  bill  alleged  that  said 
Luffboro  was  in  possession  uf  the  proper- 
ty, and  bad  been  receiving  and  appropri- 
ating to  himself  all  the  rents  therefrom. 
The  appeal  Is  from  a  decree  In  favor  of 
complainant.  No  brief  of  counsel  has  been 
flled  In  support  of  the  assignments  of  er- 
ror, some  of  wblcb  are  palpably  without 
merit,  and  none  of  which  can  be  sustained. 
The  demurrer  to  the  bill  was  properly 
overruled.  Tbe  relief  afforded  by  the  legal 
remedies  for  the  recovery  of  possession  of 
the  property  was  plainly  inadequate. 
Mere  restoration  to  poasesHlon  of  the  land 
would  have  left  In  Lnffboro's  hands  the 
instrument  which  Is  impeached  hy  the 
averments  of  the  bill.  Upon  Its  face  tbe 
contract  was  valid,  and  was  something 
more  than  a  cloud  upon  the  title  to  the 
land.  It  purported  to  bind  Maxwell  per- 
sonalty. It  evidenced  a  transaction 
which  was  voidable  at  the  Instance  of  one 
of  the  parties  thereto  on  account  of  his 
mental  Incapacity.  It  would  be  wrong 
to  leave  tbe  IiiStrurocnt  outstanding,  as  It 
could  be  used  only  for  a  sinister  purpose, 
and  It  might  be  soused  In  thetuture,  when 
the  evidence  of  the  facta  to  show  Its  Inva- 
lidity may  be  no  longer  available.  The 
relief  required  for  tbe  correction  of  this 
wrong  is  such  as  a  court  of  law  cannot 
afford.  A  proper  case  la  presented  for  the 
application  of  the  equitable  remedy  of 
cancellation.  Smith  v.  Pearson,  24  Ala. 
3.15.  Here  la  a  plain  equity  to  support  the 
bill.  The  other  relief  prayed  la  appropri- 
ate to  the  purpose  of  restoring  the  help- 
less owner  of  the  property  to  as  favora- 
ble a  position  in  reference  thereto  as  he 
occupied  when  ho  was  overreached  and  en- 
trapped into  signing  the  Instrument.  The 
record  showing  cleariy  that  said  Uaxw^ 
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was  BOB  eompoa  mestla  at  the  time  be  en- 
tered into  the  contract,  and  was  Incompe- 
tent to  make  a  vuMdconveyance,  and,  fur- 
ther, that  appellant  wiis  allowed  the  val- 
ue of  the  improvements  erected  by  him  as 
ascertained  by  the  report  ol  the  register, 
and  was  cbar^^d  only  with  the  amount 
of  rents  received,  it  is  not  coDceived  upon 
what  ground  errors  of  injury  to  appellant 
could  be  Imputed  to  the  chancery  court  In 
reference  to  the  allowtince  tor  Improve- 
mente,  oras  to  cbarginf;  appellant  with 
the  rents.  The  evidence  taken  In  the  case 
was  not  copied  Into  the  transcript.  For 
the  purpose  of  the  appeal,  an  agreement 
was  made  as  to  whatthe  evidence  showed 
in  some  particulars  only.  There  is  noth- 
ing in  that  agreedHiatementto  show  that 
the  court  erred  in  the  partlculara  pointed 
out  by  tbn  aaslgnments  of  error. 
Affirmed. 


N.  K.  Fairbanks  &  Co.  t.  Oawthorn  et  a3. 
{Supreme  Court  of  Alabama.   May  5, 1891. ) 

PBIXaiPAL  AND  ASBBT— ACTBORm— BVIDBNCS. 

Wbere  there  are  In  evidence  letters  and 
telegrsms  from  manulacturera  to  their  brokers, 
aDtboriztog  them  to  meet  cuts  la  prices  by  tbeir 
oompelitors,  a  finding  that  the  brokers  bad  anthor- 
1^  to  make  s  sale  which  tbey  did,  to  meet  socb 
a  ouL  is  warranted  by  the  evidence,  tbough  a 
traveling  agent  of  the  manufacturers,  the  scope 
of  whose  anthwity  was  not  shown,  had  advised 
the  brokers  not  to  sell  n  low  as  that 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Shakpb,  Judge. 
J.  M.  AicMaster,  for  appellants. 

Stonr  0.  J.  In  this  case  a  Jury  was  dis- 
pensed with,  and  the  testimony  was  sub- 
mitted to  the  court  for  decision.  Judg- 
ment was  given  In  favor  of  the  plaintiffs, 
and  the  sole  question  raised  is  whether 
the  court's  finding  of  facts  was  Justified 
by  the  testimony.  N.  K.  FalrbaiikB  & 
Co.,  n  corporation,  was  engaged  in  manu- 
facturing lard  In  St.  Louis,  Mo.  Caw- 
thom  &  BudlslU  were  brokers,  or  agents, 
Mlllng  Its  lard  In  Birmingham,  Ala.,  their 
commissions  being  2  per  cent,  on  the 
amount  of  sales  made  by  them.  On  Feb- 
ruary 11, 18H9,  they  effected  a  sale  of  three 
car-loads  of  lard  at  6%  cents  per  pound, 
and  the  only  question  presented  for  our 
decision  Is  whether  they  were  authorised 
to  sell  at  that  price.  The  market  price 
Immediately  preceding  that  sale  had  been 
above  that  flgore  from  one-half  to  one 
cent  per  pound.  Other  manutactarers  of 
lard  had  an  agency  in  Birmingham,  and 
had  been  and  were  compotiug  with  Fair- 
banks &Co.  for  ascendancy  in  the  Birming- 
ham market.  Armour  &  Co.  and  Armour, 
Cuddy  &  Co.  were  the  competing  manu- 
facturers, and  StoUenwerck  was  their 
agent  for  making  sales  In  Birmingham, 
Swartzkopf  was  traveling  agent  or  sales- 
man of  N.  K.  Fairbanks  &  Co.,  but  the  ex- 
lent  ut  his  authority  is  not  clearly  shown. 
The  only  evidence  the  record  fumlshes  on 
the  subject  Is  the  following:  Cawthorn. 
In  giving  his  testimony,  stated  "that  the 
afternoon  of  the  day  on  which  the  sale 
took  place,  Mr.  Swartskopf,  a  traveling 
agent  of  N.  K.  Fairbanks  St  Co.,  was  In 
the  city  <^  Birmingham ;  that  Swartikopf 
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carae  to  Blrmlngliam  four  or  five  times  a 

year;  that  on  the  day  above  mentioned 
the  question  of  meeting  the  market  incase 
defendants'  said  competitors  went  below 
the  quotations  furnished,  was  discawed; 
and  in  conversation  with  Swartikopf  at 
the  depot,  when  he  was  about  leaving  for 
Montgomery,  Mr.  Ijwartskopt  said,  I 
would  not  go  below  ^  per  pound. "  In 
BudisUrs  testimony  la  this  expresalon: 
"The  agent,  Swartskopf,  came  around  oc- 
casionally and  asslBted  In  making  sales 
when  here,  and  would  give  instructions." 
In  a  letter  from  Swartskopf  to  Fairbanks 
&  Co.,  of  February  12, Is  this  langaafte : 
"I  would  not  meet  e%;  and  yet.  against 
my  positive  fnstractiuns  not  to  golower 
than  and  not  that  unless  absolutely 
necessary,  they  sell  at  9^.'  This  letter 
was  Introduced  by  consent,  as  Swarts- 
kopt's  sworn  testimony.  In  a  letter  of 
Cawthorn  A  Budlsill  to  N.  K.  Fairbanks 
&  Co.,  dated  March  20, 1889.  Is  this  lan- 
guage: "  Mr.  Swartikopf  told  the  writer 
ut  the  depot  on  the  afternoon  of  February 
llth,  the  day  on  which  we  sold  the  lard, 
that  he  might  sellatOjlf."  Wehavenow 
copied  all  the  record  shows,  either  of 
Swartskopf's  authority  to  direct  Caw- 
thorn ft  Budlsill  In  the  execution  of  their 
agency,  of  his  power  to  change  or  modify 
Instructions  emanating  from  the  N.  K. 
Fairbanks  &  Co.  corporation,  and  the  ex- 
tent he  exercised  that  power.  If  he  was 
clothed  with  It.  It  will  be  seen  that  all 
he  did  in  that  direction  was  that,  when  be 
was  leaving  Blrmtughaui  on  the  day,  and 
shortly  before  the  sale  was  made,  he  re- 
marked to  Cawthorn,"!  would  not  go 
below 6^ per  pound."  It  was  in  nncontro- 
Terted  proof  that  for  some  time  before, 
and  on  the  llth  of  February.  1883,  the 
Birmingham  market  for  lard  was  unset- 
tled. It  was  also  proved  withuut  contra- 
diction that  on  that  very  day  Swartzkopf. 
before  leaving  Birmingham,  contracted  to 
sell  a  car-load  of  lard,  to  be  paid  for  at 
the  lowest  figure  the  market  would  reach 
thnt  day ;  and  that  Fairbanks  &  Co.  filled 
that  order  at  9%  cents  per  pound.  The 
present  suit  was  for  2  per  cent,  eommlii- 
slons  for  making  the  sales  of  February  11, 
1880,  at  dji  cents  per  pound.  The  plain- 
tiffs, In  support  of  their  claim,  read  letters 
from  the  defendant  corporation,  of  vari- 
ous dates  preceding  the  sale,  from  whlcfi 
we  subjoin  extracts.  September  10, 1888: 
"  We  note  that  Armour  &  Co.  and  Armour, 
Cuddy  ft  Co.  and  Cudahy  have  the  same 
repreeenta  tires.  In  this  ease  you  will 
have  to  treat  a  cut  made  by  their  agent 
as  a  cut  made  by  all  three  houses,  and 
meet  It  promptly,  and  adrlne  us  with 
equal  promptness,  and  we  will  take  the 
matter  up  with  aU  of  them,  and  get 
straightened  out  as  soon  •as  possible." 
September  18,  1888:  **  Are  Armour  &  Co. 
and  Armour,  Caddy  ft  Co.  holdlns:  right 
to  combination  prices?  It  they  do  any 
cuttingmeet  their  flgnrespromptly."  Sep- 
tember 14, 1888:  "Armour  &  Co.,  Armour. 
Cuddy  &  Co.,  and  Cudahy,  together,  are  a 
pretty  hard  set  to  handle,  and  yon  will 
have  to  watch  all  the  corners  closely.  We 
are  willing  to  leave  you  a  little  tatltnda 
tor  discretion,  but  you  must  exercise  It  Ju- 
diciously."  etc.  Novumber  36. 188S:  "Wa 
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can  only  mj  ttaat  whm  yon  baVe  posl  ■ 
tlve  evidence  of  the  Armoare  cutting,  you 
will  have  to  meet  their  prices. "  Decem- 
ber 10, 1888:  **You  will  please  WRtcb  the 
sltoatioD  closely,  and  keep  aa  folly  ad- 
vised, and  do  not  let  Stollenwerck  outgen- 
eral you.  We  will  have  to  meet  auy  cuts 
made  by  bim,  and  nl  course  will  have  to 
depend  on  you  to  keep  us  posted  regard- 
log  tbem.^  January  28,  llKi9:  "Webave 
arrived  at  the  conclusion  that  the  only  so- 
lution ol  the  problem  Is  to  make  BlrmiuK* 
ham  an  open  point,  and  will  therefore  auy 
to  yoD  not  to  allow  yourselvea  to  he 
whipped  out  of  the  market,  and  to  meet 
all  legitimate  competition."  February  6, 
1889:  ** In  reply,  will  say  that  In  aendlng 
you  teleKram  to  which  yon  allude,  we 
had  no  intention  of  giving  cast-Iron  In- 
structions. We  desire  you,  as  Instructed 
formerly,  to  meet  the  situation  to  the  best 
of  your  ability,  and  with  dlHcretion  and 
good  Judgment.  We  do  not  desire  you 
to  be  outgeneraled  by  Stollnnwerck,  and 
shall  rely  upon  you  tu  watcb  bis  moves 
carefoUy,  and  secure  your  share  of  the 
trade.  We,  of  course,  do  not  wisbyun  to 
Inangorate  any  system  ol  cuts. "  Dnrlug 
the  period  covered  by  the  letters  from 
^hlch  we  have  extracted  N.  K.  Fairbaoks 
ft  Co.  sent  telegrams  to  plaintiffs  on  each 
of  the  following  dates:  In  1S88,  October 
»th,  iOth,  and  11th.  November  20th,  De- 
camber  Slst;  In  1889,  January  24th  and 
February  4th.  The  substance  of  these 
several  tel^rams  was  "to  meet  cuts  and 
competition."  Telegram  of  February  6, 
1889,  is  in  thtfl  language:  "Letter  received. 
We  expect  you  to  meet  situation."  The 
testimony  Is  full  and  uncontradicted  that 
on  February  11. 1889,  before  Cawthorn  ft 
Rndisiil  made  the  sales  which  gave  rise  to 
thin  anit,  Stollenwerck.  acting  for  Armour 
ft  Co..  Armour, Cuddy  ft  Co., effected  a  sale 
In  Birmingham  ot  three  car-loads  of 
lard  nt  cents  per  pound.  Giving  to  the 
letters  and  telegrams  fair  interpretation, 
we  think  Cawthorn  ft  RudlaiU  were  au- 
thorised to  meet  the  cut  In  pricea  made  by 
Stollenwerck  on  February  ilth,  and  that 
the  city  court  did  not  err  In  rendering 
Judgment  in  tb^r  favor.  Affirmed. 


BOUIJDBN  V.  E8TBT  OROAN  CO. 

(StqimMOdurtqf Alabama.  MsyS^lBSL) 

DSTISUI  —  TiTLS  TO  MaIKTAIW  —  SUPBBSBDHlfl 

Bond. 

1.  Where  a  foreign  corporation,  which  has 
failed  to  comply  with  the  reqairementa  made  a 
ooodition  iveoeoent  to  Its  right  to  do  baslnesa  In 
the  state  of  Alabmna.  makes  a  oonditioDal  sale 
of  a  chattel  theraiii,  the  contraot  la  void,  and,  as 
the  leoal  Utle  craaeqaently  never  passes  oat  of 
Uie  seUer,  it  may  maintain  detlque  for  the  ohat- 
teL 

&  Where  a  sn/pereedeas  bond,  Instead  of  be- 
ing conditioned  for  the  pavment  of  "costs  and 
damages, "  as  required  by  Code  Ala.  S  86^  omita 
the  word  "damages, "  there  can  be  no  recovery, 
SKoept  for  oosta,  aa  the  surety  Is  bound  only  by 
tiia  letter  of  his  contract. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  SHA.KPE,  Judge. 

TiptOD  Bradford,  for  appellaat.  Lea  & 
Greene,  ftir  appellee. 


Stone.  C.  J.  This  Is  a  statutory  action 
of  detinue,*  brought  by  the  appellee,  a 
loreigu  corporattou,  to  recover  a  piano, 
which  was  conditionally  sold  to  the  ven- 
dor of  the  appellant,  defendant  In  the 
court  below.  The  general  rule  Is  that,  to 
maintain  detinue,  or  the  corresponding 
statutory  action  for  the  recovery  o(  ctiat- 
tels  In  specie,  the  plaintiff  must  be  clothed 
with  the  legal  title,  or  mnsthave  the  right 
to  the  Immediate  possession  of  the  gooda 
sued  for.  Jonea  v.  Anderson,  76  Ala.  427; 
Gluck  V.  Cox.  75  Ala.  310:  Graham  v.  My- 
ers, 74  Ala.  433;  Uuddleston  v.  Huey,  73 
Ala.  216.  The  question  of  prime  Impor- 
tance in  the  present  suit  is,  where  was  the 
legal  title,— In  whom  was  it  vested  at  the 
commencement  of  the  action?  By  tha 
terms  of  the  contract,  the  sale  was,  ba- 
yond  all  cavil,  conditional;  and  the  con- 
ditions thereof,  precedent  to  the  veatingol 
title  In  Mrs.  Richards,  not  being  per- 
formed, the  title  remained  in  the  plaintiff. 
Harmon  v.  Qoetter,  87  Ala.  325,  6  South. 
Rep.  9*3;  Fairbanks  v.  £ureka  Co.,  67  Ala. 
109;  Sumner  v.  Woods,  Id.  l39;  1  BeuJ. 
Sales,  S  425;  Fields  v.  Williams,  (Ala.)  8 
South.  Rep.  808. 

The  point  must  earnestly  contended  for 
by  appellant  Is  that  the  plaintiff  cannot 
look  to  this  contract  In  support  of  the 
present  suit,  nor  can  Its  right  to  maintain 
tbe  action  be  referred  to  any  rights  aris- 
ing oat  ol  the  ccmtract.  The  ground  ot 
this  contention  Is  that  the  tran8»:tioa 
whereby  tbe  piano  was  sold,  the  notes 
executed,  and  the  agreement  lor  the  reser- 
vation of  title'  made,  was  tbe  dulng  busi- 
ness In  Alabama,  without  conforming  to 
constitutional  requirements.  Article  14, 
§  4.  Those  requirements  were  made  effect- 
ive by  tbe  act  ot  the  general  assembly  ap- 
proved February  28.  1887,  (Acts  18Stl-87, 
p.  102.)  Admitting,  for  the  sake  ofarga- 
ment,  the  coutentlun  ot  tlie  defendant, 
what  is  the  result?  The  transaction  Is 
one  expreasly  violative  of  the  constitution 
and  laws  of  tbe  state,  and  therefore  Ille- 
gal. The  contract,  founded  upon  this  il- 
legal transaction,  is  necessarily  void,  and 
cannot  be  enforced,  nor  any  rights  arising 
therefrom  asserted.  Dudley  v.  Collier^  87 
Ala.  6  South.  Rep.  804.  We  havn. 
then,  this  case,  according  to  appellant's 
own  showing:  Tbe  foreign  corporation 
entered  Into  an  executory  agreement  to 
sell  the  piano,  but  the  agreement  did  not 
ripen  into  an  executed  contract  of  sale. 
The  title  remained  with  the  Estey-  Orgatt 
Company.  If  tbe  promise  to  pay  for  the 
piano  had  been  violative  of  no  constitu- 
tional or  statutory  prohibition,  the  pur- 
chaser could  not  have  acquired  the  right 
and  title  to  the  piano  without  paying  tbe 
agreed  purchaae  price.  But,  owing  tu  the 
provisions  of  tbe  constitution  and  of  tlie 
statute,  tbe  purchaser  cannot  be  com- 
pelled to  pay  the  agreed  price.  What  is 
tbe  effect?  Certainly  not  to  vest  title  In 
tbe  purchaser,  without  periorming  the 
couditlon  on  which  his  title  was  made  to 
depend.  To  so  bold  would  be  to  make  n 
contract  for  the  partlPB  which  they  never 
agreed  to  make,  aud  to  convert  the  trans- 
action Into  an  absolute  sole,  when  tbe 
contracting  parties  agreed  to  make,  and 
did  make,  it  only  a  cunditional  agreement 
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to  Bell;  and  tbifl,  notwithstanding  the 
fion-perlormance  of  the  condition,  stands 
oDt  as  an  undisputed  fact.  Conceding 
that  all  the  execotorj  terma  of  the  agree- 
ment of  sale  were  opposed  alike  to  the 
-conBtttution  and  to  the  statute,  and  there- 
fore aot  enforceable,  the  title  to  the  piano 
mnalnerl  in  the  Estey  Organ  Company, 
anaffected  by  the  Illegal,  anexecuted  at- 
tempt to  sell  it.  An  execatory  agreement 
to  make  a  sale  which  the  law  forbids  to 
t)e  made,  cannot,  at  one  and  the  same 
time,  be  Invalid  to  bind  the  purchaser  to 
the  performance  of  the  agreed  condition 
precedent  to  the  vesting  of  title  In  him,  and 
jet  valid  to  divest  title  oat  of  the  would- 
be  seller.  Id  such  conditions  the  law 
leaves  the  parties  as  it  finds  them,  and 
leaves  the  title  where  they  left  It.  The 
title  being  left  In  the  Estey  Organ  Com- 
pany by  the  terms  of  the  agreement,  there 
is  nothing  shown  In  this  record  which  can 
divest  that  title.  It  Is  still  in  the  Estey 
Organ  Company.  This  rule  would  doubt- 
less be  different,  if  there  had  been  an  abso- 
lute sale  on  credit,  and  a  delivery  of  the 
thinf;  sold.  Such  sale  would  pass  the  title 
to  the  purchaser,  and  the  seller  -would  be 
withnnt  power  to  coerce  payment,  or  to 
repossess  himself  of  the  piano.  In  Chrls- 
taln  v.  Mortgage  Co..  89  Ala.  198,  7  South. 
Rep.  4:27,  It  was  decided  that  the  prusticu- 
tlon  or  defense  of  an  action  in  this  state 
by  a  foreign  corporation  was  not  the 
transacting  or  engaging  in  buMness  in 
Alabama,  as  prohibited  by  the  constitu- 
tion and  statute.  Pretermitting  all  fur- 
ther discussion  as  to  whether  the  plain- 
tiff corporation  is  one  that  falls  under 
the  ban  of  the  constitutional  provision, 
<ConBt.  art.  14,  §  4,)  as  made  effective 
by  legislative  enactment,  (Acts  1880-87,  p. 
102,)  or  whether  the  enforcement  of  this 
constltntloual  and  statntory  regalation  as 
to  the  contract  here  involved  would  con- 
travene the  power  granted  to  congi'ess  to 
r«>gutate  commerce  among  the  states,  we 
fanld  that,  in  either  of  these  aspects  of  the 
case,  plaintiff  Is  entitled  to  recover.  Tho 
record  does  not  disclose  any  rulings  of  the 
trial  court  on  the  pleadings,  and  hence  we 
cannot  review  them.  We  have  now  con- 
sidered all  the  questions  raised  by  the  as- 
fiignmenta  of  error,  the  rulings  on  the  evi- 
dence not  being  assigned.  The  judgment 
Is  afitrmed. 

ADDITIONAL  OPINION. 

(Hay  18, 1S81.) 

Stonb,  C.  J.  This  suit  was  Instituted 
under  section  2717  of  the  Code  of  1886.  for 
the  recovery  of  a  chattel  in  sppcfe,  viz.,  a 
piano.  There  was  a  Judgment  that  the 
plaintiff  recover  the  piano,  assessing  Its 
value  at  SS50,  and  a  further  Judgment  for 
flSii,  "  the  value  of  the  use  of  said  proper- 
ty during  the  detention,"  and  tor  costs. 
On  May  2d.  Inst., a  Judgment  wasrendered 
In  this  court  affirming  the  judgment  of  tho 
city  court.  "We  are  asked  to  glvedirec 
tions  for  the  entry  of  the  proper  Judpment 
in  this  case.  Section  3624  of  the  Code  pro- 
vides that  **it  tile  decree  or  Judgment  be 
for  the  payment  of  money,  and  also  tor 
the  performance  of  some  actor  duty,  or 
for  the  recovery  of  property  real  or  per- 


sonal, or  the  possession  tbereof,  *  •  • 

and  the  party  appealing  wishes  toaaper- 
sede  the  execution  of  such  judgment  or 
decree,  he  must,  unless  otherwise  provid- 
ed, give  bond,  with  good  and  sn£Bcleut 
sureties,  payable  to  the  party  recovering 
the  Judgment  or  decree,  in  double  the 
amount  of  the  money,  with  condition  to 
prosecute  to  effect  the  appeal,  or,  If  be 
fails  therein,  to  pay  such  Judgment  aa  the 
supreme  court  may  renderln  the  premlsea; 
and  must  also  execute  bond  with  good 
and  sufficient  sureties,  payable  to  the 
clerk  or  register,  in  such  som  as  the  judge 
or  chancellor  may  prescribe,  with  condi- 
tion to  pay  all  such  costs  and  damages 
as  auy  party  aggrieved  may  sustain  by 
reason  of  the  wrongful  appeal  and  sns- 
penslon  of  the  execution  of  the  Judgment 
or  deci-ee."  Tho  statute  then  provides 
that  the  party  appealing  in  such  case  han 
the  option  of  suspending  the  entire  Judg- 
ment or  decree,  by  giving  the  two  bonds, 
or  of  suspending  either  aspect  of  it  by  giv- 
ing the  one  bond  appropriate  to  the 
service.  The  bond  necessary  to  suspend 
the  money  part  of  the  Judgment  or  decree 
Is  payable  to  the  plaintiff,  and  does  not 
need  any  direction  of  the  Judge  or  chan- 
cellor. The  clerk  takes  and  approves  It 
as  in  other  cases.  When,  however,  the 
recovery  goes  beyond  a  money  judgment 
or  decree,  and  directs  the  surrender  uf 
property,  or  the  performance  of  some  act 
or  duty,  then,  in  order  to  suspend  that 
part  of  the  Judgment  or  decree,  the  Judge 
or  chancellor  must  prescribe  the  penalty, 
and  the  bund  in  required  to  be  made  pay- 
able to  the  clerk  or  register,  as  the  case 
may  be.  The  intention  in  this  case  ap- 
pears to  have  been  to  suspend  the  entire 
recovery, — that  for  the  property,  as  \teH 
as  the  money  recovery  of  damages  for 
the  detention.  The  presiding  judg^  made 
the  following  order:  "In  this  cause,  upon 
application  of  the  defendant  to  have  fixed 
the  amount  of  the  bond  to  he  given  by 
him  to  suspend  the  Judgment  rendnred 
therein.  In  his  appeal  therefrom  to  the  su- 
preme court,  It  Is  ordered  that  such  bond 
be  given  In  the  sum  of  two  hundred  and 
seventy  dollars,  with  condition  as  the 
law  prescribes. "  Under  this  order  a  bond 
was  taken  and  approved, in  ttie  penalty  of 
$270,  payable  to  Miller,  the  clerk  and  reg- 
ister. In  the  defeasance  clause  of  this 
bond  there  is  a  material  omission.  In- 
stead of  providing  for  the  payment  of 
"costs  and  damages, "  as  the  statute  pre- 
scribes, the  word  "damages"  Is  omitted. 
Its  language  Is:  "Now,  if  the  said  CM. 
Boulden  shall  prosecute  to  effect  hla 
said  suit  In  thesupremecourt  of  Alabama, 
and  shall  pa^*  all  such  costs  as  any  party 
aggrieved  may  sustfiln  by  reason  of  the 
wrongful  apijeal  and  suspension  of  the 
execution  of  said  Judgujent,  then  this 
obligation  to  be  void;  otherwise  to  re- 
main In  full  force  and  effect."  A  aar&- 
ty  is  bound  only  by  the  letter  of  his 
contract,  which  cannot  be  enlarged  or 
chauKed  without  hla  consent.  2  Brick. 
Dig.  374,  §  18;  City  Council  v.  Hughes.  65 
Ala.  201.  Under  this  bond  there  can  be  no 
i-ecovery  or  judgment,  exceptfor  thecosts. 
It  would  seem  that,  in  such  a  case  as  this, 
the  bond  ought  to  be  In  sufficient  anm 
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tu  secure  tbe  return  of  the  property,  or 
the  paypient  of  Its  alternate  value,  and 
the  damages  to  be  adjadjced  In  case  of 
afflrmanee.  Code,  S  l)B64.  The  bond  given 
to  Huspend  the  money  recovery  of  dam- 
aKeH  fur  detention  and  fur  costs  of  suit  ia 
HuHicient.  We  award  10  per  cent,  dam- 
ases  on  the  $135.  There  can  be  no  recov- 
ery of  damages  on  the  alternate  valne  as- 
certained and  assMwed. 


Wbinbtbin  t.  Fbetkb. 
{SuprOM  Cowt  vf  MeibamiL  May9,lSn.) 
Co!CDrno:rAL  Sixs— Rblbasb— CoNrucrr  or  Li.w9. 

Where  a  chattel  Is  sold  in  Georgia,  with 
reservation  of  title  in  tbe  vendor  ontil  tbe  pur- 
chase money  is  paid,  and  then,  witboat  the  ven- 
dor's tinowledge,  is  removed  to  Alabama,  and  sold 
to  a  boiui  fide  purohaaer,  altiiough  tbe  Instrument 
of  sale  was  not  recorded^  and  henoe  under  the  law 
of  Georgia  tbe  sole  was  void  as  to  bona  fide  pur- 
chasers, the  law  of  Alabama  governs  the  subse- 
quent sale,  and  the  purchaser  thereat  acquires  no 
better  title  than  ms  vendor,  the  original  pnr- 
cbaser,  had. 

Appeal  from  circuit  court,  Jefferson 
county ;  James  B.  Heau.  Jndge. 

This  was  a  statutory  action  of  detinue, 
brouffbt  by  the  appellee,  F.  L.  Freyer, 
agrnlust  the  appellant,  J.  H.  Welnsteln, 
andsouEchtto  recover  /;/  specie  a,  piano, 
piano-stool,  and  cover.  The  facta,  as  dis- 
closed by  the  bill  of  exceptions,  am  stated 
at  lengtu  In  tbe  opinion.  Ttaere  was  Jndg- 
nient  for  the  plaintiff,  and  on  this  appeal. 
Itrusecuted  by  tbedefendant,  the  Judgment 
uf  the  tower  court  ie  assigned  an  error. 

.iHckaon  E.  Long-  and  Morris  Loveman, 
for  appellant.  C&b&niaa  «£  We»lileyt  for 
appellee. 

Cloito.n,  J.  By  the  written  contract 
Introduced  In  evidence  Freyer  &  Co.  agreed 
til  Bell  the  piano  In  controversy  to  Paul 
Franklin  for  f 300,  payable  in  lustallioen  ts, 
Btlpulattng  that  tbe  title  and  ownership 
should  remain  In  them  until  the  entire 
purchase  money  is  paid,  and  r^rvlng  tbe 
right,  in  case  of  default  In  tbe  payment  of 
any  part  thereof,  and  the  failure  ot  Frank- 
lin to  return  tbe  property  on  demand,  to 
take  possession  by  legal  process,  t^ucb 
contract  being,  according  to  uurjater  de- 
clsiona.  a  conditional  sale,  tbe  title  does 
nut  puss  until  the  contract  price  is  paid, 
notwithstanding  delivery  of  pussessioii; 
and  a  Itoan  ffde  purchaser  of  the  property 
fmm  tbe  vendee,  arqulring  only  his  rundk 
tional  tftle,  Is  not  protected  against  a  ce- 
eovery  by  tbe  original  vendor,  unless  he 
bas  cunfcrretTon  bis  vendee /ndib/a  of  own- 
ership other  than  mere  possession,  or  has 
waived  or  forleited  his  right  in  the  proper- 
tv.  Sumner  v.  Woods,  67  Ala.  139;  Fair- 
banks v.  Eureka  Co.,  Id.  100.  The  con- 
tract between  Freyer  &  Co.  and  Frank- 
lin was  made  October  20, 1885,  In  tbe  state 
uf  Georgia,  where  tbe  vendors  and  the 
vendee  then  resided,  and  where  the  prop- 
erty was  Hitunted.  Franklin,  hiivlnja;  re- 
taineil  pussesslun  In  that  state  for  about 
two  and  a  half  years,  removed  to  this 
state,  bringing  the  piano  with  him,  and 
about  a  year  thereafter  sold  It  to  de- 
fendant, who  paid  a  valuable  considera- 
tion witbont  notice  of  Freyer  &  Co.'s  title 
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or  rigbt.  The  bill  ot  exceptions  reeltm: 
"The  defendant  further  luirodueed  In  evi- 
dence certain  sections  ot  the  Code  of 
Georgia  to  tbe  effect  that.  In  conditional 
sales  of  personal  property  in  that  state, 
reserving  title  In  vendor  until  property  was 
paid  (or,  the  reservation  of  title  is  invalid 
as  against .  third  parties,  unless  the  con- 
tract of  sale  Is  In  writing  and  acknowl- 
edged, and  duly  recorded  within  SO  days 
from  its  execution;  but  that  the  same  Is 
valid  as  between  the  parties,  whether  in 
writing  or  not,  and  whether  recorded  or 
not."  Defendant  insists  that,  tbe  con- 
tract of  sale  havlngbeeo  made  and  execut- 
ed In  Genrgia,  his  title  Is  determined  by 
the  laws  of  that  state,  and  that  the  res. 
ervatlon  of  title,  the  contract  not  having 
been  recorded,  is  Invalid  as  to  him.  The- 
bill  of  exceptions  making  do  special  refer- 
ence to  nor  identifying  the  particular  sm:- 
tlons  of  the  Code  by  number  or  otherwise^ 
we  must  take  and  consider  the  legal  effect 
of  tbe  statutes  as  set  out  In  tlie  record. 
The  general  rule  Is  that,  when  tbe  state- 
where  a  contract  is  made  is  also  tbe  placa 
of  performance,  and  the  situs  of  tbe  prop- 
erty, tbe  laws  of  that  state  become  a  part 
ot  the  contract;  and  the  sufficiency  of  Its 
execution,  Its  validity.  Interpretation, and 
legal  effect,  and  the  rights  of  tbe  parties  to- 
the  contract,  will  be  governed  by  the  laws 
of  tbat  state  wherever  Its  enforceuient 
may  be  sought.  tTbe  rule  Is  founded  in- 
comity,  extended  by  express  or  tacit  as- 
sent, and  the  force  to  be  given  to  the  laws 
ot  one  state  in  another  depends  **  upon  Its 
own  proper  Jurisprudence  and  polity." 
When  the  legislation  of  n  state  where  the 
suit  is  brought  Is  positive.  Its  own  tri- 
bunals must  conform  thereto.  Also 
"where  tbe  aatlun's  customary,  unwrit- 
ten, or  common  law  speaks  directly  on 
auy  subject,  it  Is  equally  to  be  obeyed,  be- 
ing of  equal  obligation  with  the  positive 
Code.  When  both  are  silent,  then  only 
can  the  question  properly  arise  as  to^ 
which  law  shall  govern."  3  Amer.  &  Eng. 
Enc.  Law,  602  et  seq.  The  application  of 
this  prluclplels  essential  to  prevent  injus- 
tice and  tbe  Introduction  ot  insecurity,  un- 
certainty, and  confusion  in  the  transac- 
tions of  bualneBB.  Tbe  direct  question 
involved  In  this  case  came  before  tbe  su- 
preme court  of  New  Jersey  In  Hafe  Co.  v. 
Norton,  48  N.  J.  Law,  410,  7  Atl.  Kep.  418. 
The  contract  tor  the  sale  of  the  property- 
was  madeand  performed  In  Pennsylvania. 
The  property  was  Immediately  transport- 
ed to  New  Jersey,  and  afterwards  sold  tf>- 
a  boaa  Sde  purchaser.  The  reservation 
of  title  in  a  conditional  sale  Is,  by  the  law 
of  Pennsylvania,  Invalid,  as  against  cred- 
itors and  bona  Sde  purchasers.  The  law 
of  New  Jersey  Is  the  same  as  In  this  state. 
In  a  suit  by  the  original  vendor  to  recover 
tlie  property,  the  purchaser  from  the  con- 
ditional vendee  set  up  in  defense  tbe  law 
ot  Pennsylvania.  It  was  held  tbat,  bis 
contract  of  purchase  having  been  made 
in  New  Jersey,  its  legal  effect,  and  the  pur- 
chaser's rights  under  It,  were  determina- 
ble by  the  law  of  that  state,  by  which  law 
he  acquired  only  such  title  as  his  immedi- 
ate vendor  had  when  the  property  was 
brought  into  It,  and  became  subject  to  lt» 
lb  we.  DspuE,  J.,  In  an  able  opinion,  says :. 
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"It  the  right  o(  a  purchaser,  under  a  par- 
ehase  In  this  state,  to  avoid  the  reserved 
title  to  theoris^nal  vendor  on  sneh grounds 
lie  conceded,  the  same  rl^ht  muMt  be  ex- 
tended to  creditors  bujing  underajurlg- 
inent  and  execution  In  this  state;  lor,  by 
the  law  of  Pennsylvania,  creditors  and 
bona  Sde  purchasers  are  put  upon  the 
same  footing.  Neither  on  princlplenor  on 
considerat^lons  of  convenienre  or  public 
policy  can  such  a  right  be  conceded.  Un- 
der such  a  condition  of  the  law  confusion 
and  uncertainty  wonld  be  Introduced,  and 
the  transmission  of  tlie  title  to  movable 
property,  the  ultua  ul  which  Is  In  this 
stiite,  would  depend,  not  upon  our  laws, 
but  upon  the  laws  and  public  policy  of 
slHter  states  or  foreign  countries."  Our 
own  decisions,  so  fares  they  go,  are  in  ac- 

Icord  with  this  doctrine.  In  Marsh  v.  Els- 
worth,  87  Ala.  85.  it  was  held  that  the 
Heir  created  by  a  statute  of  MisslHsIppl 
could  not  be  enforced  In  this  state  against 
a  parcbaser,  who  here  acquired  the  prop- 
erty in  good  taltfa  for  a  valuable  consid- 
eration, on  the  principle  that  Hens  on  per- 
sonal property  given  by  a  Btatnte  In  one 
■tate  have  no  priority  of  liens  subsequent- 
ly acquired  In  another  state,  to  which  the 
property  is  carried.  The  same  prioclnle 
was  asserted  In  Donald  v.  Hewitt,  33  Ala. 
634,  and  McCoy  v.  Odom,  20  Ala.  502.  As 
a  general  proposition,  when  a  contract  Is 
valid  and  binding  by  the  lex  loci  contract- 
D8.  It  la  valid  and  binding  everywhere. 
ThestaCute  of  Georgia  affirms  the  validity 
of  the  reservation  of  title  aa  between  the 
parties  whether  or  not  the  contract  Is  re- 
corded. Bythe  lawof  that  state. the  title 
was  in  the  uriglual  vendors  when  Frank* 
lln  brought  the  property  Into  this  state, 
of  which  they  could  not  be  divested  except 
by  their  volantary  act,  or  dne  process  of 
law.  We  have  found  no  case,  and  pre- 
sume none  can  be  found,  where,  the  reser- 
vation of  title  being  valid  by  the  law  of 
the  place  where  the  parties  resided  and 
the  property  was  situated,  it  was  decided 
that  the  owner  was  divested  of  his  title 
by  the  removal  of  the  property  without 
his  knowledge,  and  Its  sale  in  another 
state.  Edgeriy  v.  Bush,  81  N.  T.  199. 
When  Franklin  removed  Into  this  state, 
bringing  the  piano  with  him,  the  proper- 
ty Itself.  Its  disposttion,  and  the  transfer 
of  title  became  subject  to  Us  laws.  By  the 
laws  of  this  state  the  place  of  the  domicile 
of  the  parties,  and  the  aitua  of  the  proper- 
ty, the  leKuI  effect  of  a  sale,  and  the  rights 
J  of  the  parties  thereunder,  must  be  deter- 
I  mined.  By  this  law.  Franklin  could  not 
I  transfer  any  other  or  higher  title  than 
I  that  be  acquired  under  his  contract  with 
fiFreyer  &  Co.,— a  conditional  title.  The 
lirule  that  the  validity,  interpretation  and 
tlegal  effect  of  a  contract  are  governed  by 
the  lex  loef  contractua  applies  only  to  the 
determination  of  the  rights  and  obliga- 
tions of  the  parties  to  the  contract.  The 
statute  of  Georgia  does  not  affix  a  certain 
construction  and  legal  effect  to  the  con- 
tract, or  impair  the  validfty  of  any  stipu- 
lation orcondltlcm  asbetween  the  parties. 
It  did  not  enter  into  the  contract  as  an 
element,  and  did  not  affect  the  rights  and 
obligations  of  the  parties  In  Its  inceptlftn. 
In  Harrison  v.  Sterry,  6  Cranch,  289,  It 


issald:  "But  the  right  of  priority  forms 
no  part  of  the  contract  Itself.  It  Is  ex- 
trinsic, and  Is  rather  a  personal  privilege 

dependent  upon  the  laws  of  the  place 
where  the  property  lies,  and  where  the 
court  sits,  which  Is  to  decide  the  cause  ** 
Under  the  statute,  the  reservation  of  title, 
if  the  contract  is  In  writing.  Is  valid 
against  third  pers'fus  during  the  80  days 
allowed  for  recording,  and  is  only  rendered 
invalid  by  a  failure  to  record  It  within  the 
specified  time.  Recording,  which  is  to  be 
done  subsequent  to  the  contract,  is  re- 
quired to  make  the  reservation  of  title 
complete  against  third  parties.  The  omis- 
sion to  record  operates  In  the 'nature  of  a 
forfeiture  ol  the  reservation  of  title  as  to 
creditors  and  purchasers.  The  question 
is  not  one  of  validity  and  construction, 
but  of  notice  by  registration  and  priority 
of  right.  The  failure  to  record  does  not 
divest  the  original  vendor  of  the  title,  hut 
debars  Its  assertion  against  third  parties, 
conferring  on  them,  if  creditors,  a  lien, 
and  If  purchasers,  a  right,  prior  and  su- 
perior to  the  vendor's  reservation  of  title. 
The  statute  Is  founded  on  the  local  policy 
of  Georgia,  different  from  the  policy  of 
this  state.  Defendant  claims  no  right  of 
property  vested  under  the  laws  of 
Georgia,  or  any  right  other  than  that  ac- 
quired under  the  laws  of  Alabama.  To 
maintain  the  right  of  defendant  to  hold 
the  property  against  the  claim  of  the  orig- 
inal vendors  would  be  tomakethedlsposl- 
tion  and  transfer  of  property  here  sltnated 
dependent  upon  thestatute  ol  a  sister  sta  te, 
which  contravenes  the  laws  and  policy  of 
this  state,— a  stntnte  which  may  be  re- 
garded as  remedial  in  Its  nature.  When 
the  validity  and  construction  of  the  con- 
tract between  the  parties,  their  rights  and 
obligations,  was  determined  by  the 
statute  of  Georgia,  that  statute  had  no 
further  force.  All  questions  pertaining  to 
the  nature  and  extent  of  the  remedy  are 
governed  by  the  lex  fori.  Jones  v.  Jones. 
IS  Ala.  248;  Lewis  v.  BuHh,  30  Minn.  244. 15 
N.  W.  llep.  113.  Franklin  not  having  had 
possession  of  the  property  in  this  state 
for  three  years  beforedefendantpurchased, 
section  1817  of  the  Code  has  nt»  application. 
UcCuy  r.  Odom,  supra.  Affirmed. 


Alabama  G.  S.  R.  Co.  t.  CncunffT. 

(Supreme  Court  of  Alabama,   May  5,  ISBl.) 

Oabkishmbnt— FosBioy  Cdbpob^tions— 8it0s  or 
Dbbt. 

A  debt  dne  from  a  corporation  for  servioes 
rendered  in  the  itate  where  the  debtor  was  Incor- 
porated and  the  creditor  domiciled  cannot  be 
reached  by  ^arnlsbment  in  another  state,  as  it 
cannot  be  brought  under  the  legal  control  oT  the 
court,  even  if  it  sbould  have  statutory  provisions 
for  serving  process  on  foreign  ctHrporaUcms  In 
such  eases. 

Appeal  from  city  cunrt  of  Blnnlngham ; 
H  A.  Sharpe,  Judse. 

Wood  &  Wootit  for  appellant.  A,  W, 
C'ocbran  and  J,  Ai.  Martin,  lor  appellee. 

Clopton.  J.  Appellee  having  recovered 
judgmrnt  by  default  against  appellant  in 
a  justice's  court  for  wages  due  him.  the 
case  was  removed  Xty  certiorari  to  the  city 
court.  On  the  trial  de  novo  In  the  city- 
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court,  appellant  set  up  as  defpDm  that  H. 
B.  Case  saed  plalottll  in  a  JOBtlce's  cunrt 
In  Hamilton  eoantj,  Tenn.,  and  recovered 
JudKment  Antrist  IG,  1884.  Sundry  execn- 
tlona  bavtns  been  Issued  and  returned 
**No  property,"  a  pluriea  execution  was 
IsBoed  on  tbe  Judgment,  and  placed  In  the 
bands  of  a  refirular  constable,  who  duly 
gamlahed  defendant.  The  company  an- 
swered the  snrnlBhrnent.  admitting  In- 
debtedneaa,  and  Judgment  was  rendered 
afcalnst  the  company,  wblch  it  was  com- 
pfdled  to  pay,  and  did  pay,  luto  the  jus- 
tice's court  in  Tennessee,  being  the  same 
debt  and  amount  claimed  by  plaintiff  in 
the  present  suit.  The  plea  further  avers 
that  all  the  proceedings  were  regular,  and 
that,  according  to  tbe  statnte  of  Tennes- 
we,  tbe  Judgment  In  the  garnishment  suit 
is  conclusive  between  the  company  and 

Elalntiff.  At  the  time  the  suit  was 
rought  by  Case,  plaintiff  was  residing  in 
Hamilton  county,  Tenn.,  and  tbe  proce«s 
was  personally  served,  wheroby  the  court 
acquired  Jurisdiction  of  his  person.  The 
averments  of  tbe  plea  aa  to  the  suit,  tbe 
rendition  of  Judgment,  the  Isaae  of  execu- 
tions, notice  of  garnishment,  Judgment 
thereon,  and  the  payment  of  tbe  mouey 
Into  court,  are  satisfactorily  proved.  It 
appears  from  tbe  admission  of  counsel 
that  defendant  is  a  corporation  Incorpo- 
rated under  the  laws  of  Alabama,  but 
running  and  operating  Its  railroad  from 
Chattanooga,  Tenn.,  through  Alabama, 
to  Meridian,  Miss.,  and  that  the  claim  of 
plalnidD  is  for  work  done  tor  the  company 
la  Alabama;  he  being  at  the  time,  and 
still,  a  resident  of  this  state.  The  power 
of  a  state  to  subject  foreign  corporations 
to  the  same  liabilities  and  duties  Imposed 
on  like  corporations  of  the  state.  Includ- 
ing Itablll^  to  be  sued  and  served  with 
process  In  the  same  manner.  It*  not  ques- 
tioned. In  Banking  Co.  y.  Carr.  76  Ala. 
ms.  ItlB  said:  "It  is  well  settled,  how- 
ever, that  no  action  in  personam  can  be 
maintained  against  a  foreign  corporation 
unless  the  contract  sued  on  was  made,  or 
the  Injury  complained  of  was  Buffered,  in 
tbe  state  in  wblch  tbe  action  Is  brought. " 
Garnishment  is  a  spedea  of  proceeding  ia 
rem,  in  the  nature  of  a  Bequestratlon  of 
the  debtor's  effects.  Unless  the  property 
is  within  tbe  jurisdiction  of  the  court  lsiiu> 
ing  the  garnishment,  so  that  It  may  be 
seised.  Jurisdiction,  neither  of  tbe  res  nor 
tbe  person,  can  be  acquired.  As  a  general 
rule,  a  person  cannot  be  subjected  to  gar- 
nishment by  the  courtsof  astate  In  which 
lie  may  be  temporarily,  different  from  that 
of  his  domicile,  anless  be  has  pro})erty  of 
the  debtor  In  his  possession,  or  owes  him 
a  debt  payable  In  such  state.  Smith  v 
Railroad  Co.,  33  N.  H.  Sa7;  Green  v.  Bank, 
25  Conn,  452.  Several  statutes  of  Tennra- 
see,  regolatlng  proceedings  of  garnish- 
ment and  service  of  process  upon  corptjra- 
tiona,  were  introduced  luevldence;  but  we 
fall  to  find  among  them  any  statute  pro- 
viding for  service  of  process  upon  foreign 
corporations  Id  garnlHliment  suits.  It 
may  be  that  the  language  Is  comprehen- 
sive enough  to  Includeproceedlngs  hygar- 
nlshment,  when  the  property  sought  to 
be  reached  la  in  tbe  JurUdictlon  of  tbe 
state,  tbongli  the  garnishee  may  be  a 
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non-reeldeut,  but,  in  the  absence  of  evi- 
dence of  any  construction  by  thecourts  ol 
Tennessee,  we  cannot  Interpret  the  stat- 
utes aa  intending  to  place  within  the  Juris- 
diction of  tbe  state  property  wblch  has 
no  locality  there.  We  have  construed  our 
own  statute  providing  for  service  of  pro- 
cess, when  foreign  corporations  do  bust- 
neasinthls  state  thrf>ugb  an  agent,  as 
not  nnthorlslng  such  corporations  to  be 
sued  In  this  slate,  except  on  causes  of  ac- 
tion originating,  or  ou  contracts  In  refer- 
ence to  a  subject-matter,  within  this 
state.  Banking  Co.  v.  Carr,  supra.  There 
being  no  statutory  provisions  for  service 
of  process  on  foreign  corporations,  cover- 
ing a  claim  such  aa  made  by  the  plaintiff, 
the  case  comes  directly  within  the  princi- 
ple declared  in  Ballroad  Co.  v.  Dooley.  78 
Ala,  524.  In  that  case  the  debt  was  tor 
labor  done  In  Kentucky  for  a  corporation, 
both  tbe  laborer  and  the  corporation  be- 
ing residents  of  that  state.  It  was  held 
that  the  sttua  tit  the  debt,  there  being  no 
Rtipulatlon  to  thecontrary.ls  thedomiclte 
of  the  creditor,  and  said:  "We  hold  that, 
situated  as  these  parties  were,  the  debt 
sought  to  be  condemned  by  process  of  gar- 
nishment could  not  be  subjected— /'7rs£, 
because  it  could  not  be  brought  under  the 
legal  control  of  the  court;  and,  sec'jnti, 
because  tbe  statute  has  made  no  provis- 
ion for  serving  process  on  a  foreign  corpo- 
ration to  reach  a  debt  such  as  this  was 
and  Is.  The  case  of  Railroad  Co.  v. 
Kennedy.  83  Ala.  463, 3  South,  Rep.  H52, 
does  not  conflict  with  this  view.  In  that 
case  the  garnished  corporation,  being  In- 
corporated by  Tennessee,  wat*  domiciled 
In  that  state,  and  was  as  much  within  Its 
jurisdiction  for  the  purpose  of  being  sued 
as  a  natural  person,  a  resident  of  tbe 
state.  Tbe  liability  of  the  garnishee  was 
not  varied  by  the  fact  that  the  corpora- 
tion ofierated  its  railroad  In  Alabama  also, 
and  that  the  debt  was  contracted  in  this 
state.  The  expression  In  tbe  opinion  that 
"debts  hare  no  local  sit  aa "  m&y  be  too 
general,  but,  when  taken  In  connection 
with  the  context,  it  is  manifest  no  more 
was  meant  than  that  they  have  no  locali- 
ty as  to  suability,— that  Is,  the  action  Is 
not  local.  Fialntirr  being  a  resident  of  Al- 
abama, and  defendant  an  Alabama  corpo- 
ration, the  debt,  being  contracted  and 
payable  in  this  state,  could  notbe  subject- 
ed by  process  of  garnishment  by  a  court 
of  Tennessee.  Tbe  Judgment  condemning 
the  debt  Is  not  only  not  conclusive  be- 
tween the  parties,  but  must  be  regarded 
as  nugatory'  by  the  courts  of  this  state. 
Green  t.  Bank,  supra.  Affirmed. 


CoTTBN  V.  State. 
(Supreme  Court  of  Jilabama.  Hay  S,  1891.) 

Mn  RD  BR — 8sL7-DeFBNSE — ISSTRDCnONS, 

In  a  trial  for  murder  there  was  e7ldeno« 
that  deceased  had  threateoed  to  kill  defendant, 
and  that  later  defendant  went  into  the  room 
where  he  was,  spoke  to  him,  and  then  stmctt  him 
a  fatal  blow  with  a  knife.  Defendant  testified 
that  deceased  hit  her  over  the  head,  and  attem-)t- 
ed  to  draw  a  pistol.  lio  pistol  was  found  on  fiis 
person.  Held-,  that  a  charee  direct.!  ag  an  acquit- 
tal, "if  tbe  defendiuit  at  tiae  time  of  tbe  killing 
eotortalned  a  reasonable  apprehension  of  grew 
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personal  riolanoe,  InroMng  imminent  peril  to 
life  or  limb,  or  could  not  retreat  in  safety,  or 
without  puttinrr  herself  at  a  disadvanta^, "  was 
properly  denied,  because  it  ignored  the  question 
of  defendant's  flraedom  from  fault  In  brlnfftos  on 
the  difflcolty,  or  In  putting  herself  inthepositiou 
of  peril. 

Appeal  from  criminal  coart,  Jefteraon 
cuiinty;  Sam.  £.  Orbgn.  Jadge. 

EtDma  Gotten  was  convtcted  oT  murder 
In  the  firBt  degree  for  killing  Henry  Ha r- 
rlB.  There  -was  evidence  that  defendant 
and  deceased  had  quarreled  during  the 
day,  and  deceaand  had  thraatened  to  kill 
her.  Defendant  teHtifled  "he  hit  me  over 
the  bead,  and  I  Htrnck  him.  He  Hald  he 
wonid  kill  me,  and  reached  his  hand  in  his 
boHom.  and  started  to  draw  a  pistol.  I 
saw  the  pistol.  I  had  a  knife  In  my  hand, 
and  I  struck  him  with  it."  No  pistol  or 
other  weapon  was  found  on  the  person  of 
deceased.  The  court  relosed  the  following 
charge  reqaested  by  defendant:  "If  the 
defendant,  at  the  time  of  the  killing,  en- 
tertained a  reasonable  apprebenalon  of 
great  personal  violence,  involvlnK  immi- 
nent peril  to  life  or  limb,  and  could  not  re* 
treat  in  safety,  or  without  patting  herself 
at  a  disadvantage,  then  the  killing  would 
not  be  wrongTnl,  and  it  would  be  the  duty 
of  the  Jury  to  acquit  her." 

Dicklnsoa  A  Kerr,  for  appellant.  Wm. 
Zr.  Martin,  Atty.  Gen.,  tor  the  State. 

Walker,  J.  The  only  exception  shown 
to  have  been  reserved  on  the  trial  was  to 
the  refusal  of  the  court  to  give  the  charge 
In  writing  retjuested  by  the  defendant. 
There  was  evidence  tending  to  show  that 
the  defendant  came  into  the  room  where 
the  deceased  was,  said  something  to  the 
deceased,  and  then  struck  him  two  blows. 
In  one  of  which  a  knife  was  used  to  inflict 
the  fatal  wound.  The  charge  requested  is 
plainly  faulty,  in  that  it  igoores  the  ques- 
tlnn  of  defendant's  freedom  from  fault  in 
bringing  on  the  dlfilcnlty.  or  in  putting 
heriielt  In  the  position  of  peril.  Kirhy  v. 
State,  S9  Ala.  6H,  8  South.  Rep.  110;  Black- 
burn V.  State,  86  Ala.  605,ft  South.  Rep.  96. 
No  error  Is  discovered  In  ttao  record.  Af- 
firmed. 


DORBEY  V.  SIBBRT  et  O/. 

(Supreme  Coiu^  €f  Alabtana.  May  18, 18B1.) 
Appeal  bt  Rboiivbrs. 
Under  Code  Ala.  1886,  i  8B11,  Riving  an  ap- 
peal as  a  matter  of  right  only  to  we  parties  or 
their  personal  representatives,  an  appeal  by  a 
receiver  from  an  order  allowing  claima  on  the 
funds  in  his  hands  in  favor  of  one  not  a  party 
■  to  the  original  salt  will  be  diamlased. 

Appeal  from  chancery  coai-t,  Etowah 
county:  S.  K.  McSpaddkn,  Chancellor. 

W.  H.  Densnn  and  Watta  A  Soa,  for 
appellant.  Dortch  Jt  Martin,  tor  appel 
lees. 

Stone,  C.  J.  Daniel  Calahan  filed  his 
bill  in  the  chancery  court  of  Etowah  conn< 
ty  against  the  Home  &  Decatur  Railroad 
Company  and  Gruvesteln  &  Pel)  as  defend- 
ants. The  American  Loan  &  Truut  Com- 
pany was  BubRequently  niadea  party  by 
amendment.  It  was  aileged  that  the  rail- 
road company  and  Groveatein  &  Pell  were 
Insolvent,  and,  on  petition  filed,  Dorsey 
was  appointed  recover  to  take  possea- 


Blon  of  and  preserve  the  property.  Under 
a  decree  rendered  In  said  cause  the  proper- 
ty was  sold,  and  a  title  made,  and  the  pro- 
ceeds of  the  sale,  In  part,  were  placed  Id 
the  bands  of  the  receiver,  Dorsey.  At  this 
Btage  iMtitioDB  were  filed  in  the  court  by 
two  several  persons,  neither  of  them  par- 
ties to  tbe  suit,  alleging  that  they  had 
rightful  claims  on  said  land,  and  praying 
for  an  order  of  the  court  directing  that 
the  receiver  pay  said  claims.  The  receiver 
filed  objections  to  the  allowance  ot  the 
claims,  but  tbe  court  overruled  them,  and 
ordered  that  tbe  receiver  make  the  iiay- 
meots.  Thereupon  the  receiver,  Dorsey, 
took  the  present  appeal  in  bis  own  name 
as  recover,  the  appeal-bond  reciting  that 
It  Is  taken  from  said  two  orders.  There- 
1b  a  motion  to  dltimlsB  tbe  appeal.  Tbfr 
statute  (Code  1886,  S  3611 )  confere  the  right 
of  appeal.  It  can  be  claimed,  "as  matter 
of  right,  "only  by  one  <)f  the  parties,  or 
bis  personal  representative.  Dorsey,  the 
receiver,  was  not  a  party  to  the  euU,  and 
the  motion  to  dismiss  mast  prevail.  We 
offer  no  Intimation  on  tbe  merits  of  th» 
questions  sought  to  be  raised.  II  there  la 
anything  la  tbem,  we  can  consider  It  only 
when  It  shall  arise  on  appeal  by  some 
party  to  the  Bult  who  complains  that  tbfr 
rallug  fs  InjuriouB  to  him. 
Appeal  dismissed, 

Wiley  v.  Carlisle. 
(Supreme  Court  qf  Alabamat.  May  fi,  1891.> 
Writ  or  AssmAMO— Whbv  Axlowssi. 
A  petition  to  set  aside  awrit  of  assistanoe^ 
granted  in  a  salt  to  f(»reclose  a  vendor's  ilen, 
averred  that  petitioner  purchased  the  \aa.d  from- 
the  defendant  in  the  foreolosure  suit,  and  went 
into  possession  before  suit,  and  remained  iu  open 
and  notorious  possession  until  dispossessed;  that 
he  was  nota  party  to  the  suit  and  had  no  knowledge 
of  it;  that  the  defendant  in  that  suit  was  not  in 
posseesion  at  the  commencement  thereof,  and  had 
no  Interest  in  the  land.  The  petition  was  awtu'tk 
to,  and  no  defense  was  made  to  it.  Held,  that  it 
should  have  been  allowed,  as,  under  the  allega- 
tions, petitioner  was  neither  a  purchaser  pendcnU 
lite  nor  an  intruder  or  trespasser. 

Appeal  from  chancery  court,  Marshall 
county;  S.  K.  McSpadden,  Chancellor. 

Browa,  Holiday  &  Street,  lav  appellant. 
l>iis^  A  Bell  and  K.  C.  Bi1ckeH,  for  ap- 
pellee. 

C!oLBHAN,  J.  In  January.  1S86,  the  Ten- 
nessee Coosa  Railroad  Company  filed  its 
bin  against  Jefferson  Hewitt  to  enforce  a 
vendor's  lien  upon  80  acres  of  land.  Tbe 
court  declared  the  land  subject  to  tho- 
vendor's  lien,  and  decreed  a  foreclosare- 
and  sale,  liugh  Carlisle,  the  defendant  to 
the  present  proceedings,  became  the  pur- 
chaser. In  August,  1880,  upou  the  appll* 
cation  ot  tbe  purchaser.  Hugh  CariiMle,  in 
pursuance  of  authority  granted  in  tbe- 
ton^closure  suit,  the  register  Issued  a  writ 
of  asBlstanee  directed  to  the  sheriff  to  pnc 
the  purchaser  in  possaHHlon.  Under  thia 
writ,  Wiley,  the  petitioner,  was  dlspos- 
seBsed  of  tlie  land,  and  Hugh  Carlisle  put 
tn  poBBension,  by  the  sheriff.  Thereupon 
Wiley  made  application  by  Hwnrn  petition 
to  the  chancery  court  for  an  order  to  net 
aside  the  writ  of  assistance,  and  for  an  or- 
der of  restitution,  and  that  he  be  reatorad 
to  the  possession  ot  -the  land.  Carlisle  waa- 
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didy  nottfled  of  the  petition,  and  of  the 
tinie  and  place  when  it  would  be  heard. 
Nu  d^enses,  bo  tar  as  appears  In  the  rec- 
ord, by  answer,  plea,  a  demurrer,  or  affl- 
darlt,  were  made  to  the  petition.  The 
chancellor  heard  the  petition  In  vacatlnu, 
■Dd  denied  tb»  reUeC  prayad  lor  In  the 
petition.  It  1b  well  settled  that  a  court 
of  ebanc«7  has  the  power,  after  decree  of 
foreclosure  by  sale,  to  put  the  purchaser 
In  possession.  If  withheld  by  the  defendant, 
ur  any  person  who  has  come  into  posses- 
sioB  pendeate  lite  under  him,  or  any  per- 
son vhuholds  possession aaa  mere  Intrud- 
er or  trespasser  havlusnu  If  gal  title  to  the 
property.  Thlsmnchlsneeessarytoputan 
and  to  litigation.  Thompbon  t.  Campbell, 
BTAla.  183;  Oreighton  v.  Paine,  2  Ala.  158; 
Johnston  v.  Smith,  7U  Alu.  lOS.  Whenever 
an  application  for  the  writ  ot  assistance 
shows  on  Its  face  that  a  party  Is  in  pos- 
Besalon  of  the  land,  tne  better  practice  Is 
to  require  notice  to  be  given  to  snch  peiv 
aoD  of  the  application.  No  notice  vhb 
given  in  thlacase.  In  doobtfnl  cases,  the 
writ  Bhoold  be  refueed,  and  the  parties 
left  to  litigate  their  contested  rights  in  the 
proper  court.  Hooper  v.  Yonge,  60  Ala. 
4!^.  The  i>etItion  avers  that  petitioner 
purchased  the  land  tor  a  valuable  consid- 
eration In  December.  1883,  from  Hewitt; 
that.  Immediately  after  Us  pnrcfaaNe,  be 
weat  Into  actaal  posaesslon  of  the  land* 
and  remained  In  open,  notorious  possea- 
slon  until  dlspuHsessed  by  the  sherm :  that 
the  foreclosure  salt  was  begun  In  lS86,and 
that  petitioner  was  not  a  party  to  the 
foreclosure  proceedlngs.and  had  no  knowl- 
edge that  the  lands  were  lnvolve<I  In  that 
suit;  and  that  Hewitt, the  defendant,  was 
not  in  poasesslon  at  the  time  the  bill  was 
filed  or  pending  thesidt;  and  that  Hewikt 
bad  no  Interest  In  the  land.  The  petition 
was  sworn  to.  It  the  tacts  ol  the  petition 
are  trne,  the  petitioner  was  not  a  pur- 
chaner  peodeate  lite;  neither  was  he  an  In- 
truder or  trespasser.  If  the  petitioner  had 
been  made  a  party  defendant  to  the  fore- 
closure salt.  It  mifEOt  have  been  necessary, 
under  proper  averments  ot  the  bill,  for  his 
protection,  to  plead  and  show  that  bis 
vendor  had  a  legal  title  at  the  time  of  his 
purchase,  and  that  be  purchased  without 
notice  ot  the  vendor's  lien,  and  had  paid 
the  purchase  money ;  but  that  quefitiun 
cannol:  be  rcUsed  or  determined  In  the  Hum- 
mary  proceeding  by  petition.  The  facts 
arCTrea  In  the  petition  not  being  objected 
to  or  denied,  though  not  as  lull  as  they 
might  hove  been,  presented  a  case  where 
the  purchaser,  Carlisle,  was  not  eotltled  to 
the  writ  of  assistance.  The  chancellur 
erred  in  the  order  made,  and  a  decree  will 
be  here  rendered  setting  aside  the  writ  ot 
aseietance  Issued  by  the  raster,  and  or- 
dering the  register  to  Issue  a  writ  of  restl- 
tatlon  restoring  tbe  petitioner  to  bis  pos- 
sesafon.  By  proper  proceedings  then  had, 
the  respective  rights  ot  contestants  may 
be  adjudicated.  Beversed  and  remanded. 


Miller  t.  Statk. 
iSuisTeme  Court  qf  Mi»$U»ippU  April  20, 1S91.) 
fnoau<u.niT8  Liqooks— Opiitimi  Baa  os  Buhdat.< 
TbeopenlnKOf  ahar-coom  on  Bunday,  sot 
te  the  purpesa  ef  iil^wslng  U^wn^  but  in  bs- 
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sponae  to  the  knook  of  an  offloer  to  Allow  him  to 
search  for  a  person,  ttumgh  a  crowd  IoIIowb  him 
into  tbe  bar,  is  not  a  viowtloa  ot  a  law  making 
it  onlawfol  to  koep  the  bar  open  on  Bonday. 

Appeal  from  circuit  court,  Waeblngtoa 
conuty ;  R.  W.  Wiluamson,  Jw^. 

D.  a  Wnason,  for  appellant.  3^  H.  Mill- 
er, Atty.  Oen.,  tor  the  State. 

Woods,  G.  J.  The  statute  on  which  the 
Indictment  in  this  case  was  framed  makes 
It  unlawful  "tu  keep  open  the  bar  or  place 
where  such  liquors  are  sold,  or  to  sell  any 
such  liquors,^  on  Sunday.  The  offense 
here  charsred  was  the  keeping  open  the 
bar.  The  statutewasdeaigned  to  prerent 
sales  of  liquors  by  retail  dealers  on  Bun- 
day,  and  to  prevent  access  to  the  place 
where  the  liqaors  were  kept  tor  ordinary 
sale.  To  not  keep  open  the  bar  Is  equlva- 
lent  to  keeping  it  closed.  But  was  It  the 
purpose  ot  the  law-maker  to  require  the 
place  where  liquors  are  sold  to  be  elnsed 
absolutely,  under  ell  circumstances, 
against  all  persons,  even  the  proprietor 
and  bis  employes,  and  against  tnu  officers 
of  the  law  properly  demanding  adnilsHlon? 
That  would  be  a  compliance  with  the  very 
letter  ot  the  law.  But  In  human  Jnrmpra- 
dence,  as  In  tbe  dtrlne,  **  the  letter  kllleth ; 
the  spirit  glvetb  life.**  Tbe  spirit  of  the 
law  requires  bara  dosed  In  such  manner 
and  to  sucb  extent  as  will  prevent  usual 
and  ordinary  access  to  them.  Bnt  this 
will  not  forbid  the  proprietor  golnft  Into 
his  place  ol  business,  although  be  open  the 
door  of  the  bar  to  do  so;  nor  wonld  It 
JuHtlfy  the  proprietor  or  bis  servant  In  re- 
fusing to  open  to  permit  an  officer  to  en- 
ter to  execute  bts  ofHce;  nor  would  a  bar- 
keeper be  chargaable  with  criminality  in 
thus  momentarily  opening  his  door  In 
other  cases  readily  conceivable.  It  Is  not 
contended  for  the  state  that  the  bar  of 
defendant  was  opeped  wtth  the  purpose 
or  Intent  of  giving  the  constable  and  his 
prisoner,  or  those  who  Idly  entered  after 
them,  access  to  the  place  w  here  tbe  liquors 
were  aold.  The  door  was  closed  and  fast- 
ened on  thelnsldewbentbeofflcerknocket]* 
and  It  was  opened  In  response  to  bis  re- 
quest tor  the  sole  purpose  of  permitting 
him  to  see  If  a  certain  person,  desired  by 
the  prisoner  as  surety  on  an  appearance 
bond,  was  Inside  the  house.  When  theoffl. 
cer  ascertained  tnat  the  person  songht 
was  not  In  th^  room,  all  tb<>8e  who  bad 
entered  Instantly  retired.  This  was  the 
only  evidence  of  the  keeping  open  of  the 
bar,  as  charged  In  the  Indictment,  and 
was  Insufflclent  to  Justify  the  conviction. 
It  Is  unnecessary  to  pass  upon  the  many 
other  questions  tbooght  by  appellant's 
couusel  to  be  Involved,  In  view  of  the  fore- 
going opinion  on  the  point  eonaldered. 

Barersed  and  remanded. 


Bklt.  t.  Eahbas  Cvty,  M.  4b  B.  B.  Co. 
iaupreme  Oami    Mtaatetlppi.   May  SB,  UBl.) 
RuLBOAS  CouPAKUS—EiLUxe  Btoox— Excess- 

IVB  SpBBD  IK  TOVH. 

Where  a  moniolpality  has  been  Inoorporated 
toy  the  legislature,  the  fact  tbat  there  ore  (mly  10 
families  In  it;  that  ita  autboritiea  have  not  held 
a  Boatiea  ainoe  its  <»v^lB>^en;  that  the  mayor 
haa  no  docket  and  haa  never  beea  called  on  to 
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Mt;  fhat  It  has  no  marshal,  nor  need  of  cme;  and 
tliat  no  ofBdal  bonds  have  been  erl^en  by  the 
mayor  end  aldermen, — does  not  lessen  the  liability 
of  a  mllroad  company  under  Rev.  Code  Miss.  { 
1(M7,  making  a  railroad  company  liable  lor  dam- 
ages sastained  by  any  one  from  its  looomotives 
or  cars  while  It  is  ronnlnc  them  ata  greater  rate 
of  speed  than  six  mllei  an  hoar  tbroagh  a  town, 
city,  or  TlllaRe. 

Appeal  from  circuit  conrt,  Lee  county; 
L.  E.  Houston.  Judge. 

Rev.  Code  Mlas.  g  1047,  provides  that  a 
rnUroud  company  shall  oot  run  Its  loco- 
motlves  and  cars  through  towns,  cities, 
and  TlUagea  at  a  greater  rate  of  speed 
tban  six  miles  an  hour,  and  that  It  shall 
be  liable  lor  any  damagea  or  Injury  which 
may  be  sustained  by  any  one  from  such 
locomotive  or  cars,  while  ranning  at  a 
greater  speed  than  six  miles  an  hour. 

F.L.KIocanDon,  W.F.  Clarke,  and  Clap- 
ton <£  Aaderaoa,  tor  appellant.  J,  W. 
Baebaimn,  tor  appellee. 

Woods,  J.  A  colt  of  appellant  was 
killed  by  a  train  ol  appellee  while  running 
at  the  speed  of  20  or  25  miles  an  hour  In 
the  corporate  limitfl  of  the  town  of  Leigh- 
ton.  This  municipality  is  bounded  by  a 
line  12  miles  In  length,  and  embraces  in  Its 
limits  only  10  families, Including  appellee's 
section  gang.  The  municipal  authorities 
have  never  held  a  session  since  tbe  organ- 
Izatlon  of  the  town  In  a  first  meeting. 
The  mayor  has  no  docket,  and  has  never 
been  called  upon  to  perform  an  official  act. 
No  town  marshal  was  ever  elected,  aor 
does  there  se^m  to  be  the  slightest  need 
for  a  marshal.  These  facta  strongly  tend 
to  show  tbe  Inutility  of  the  act  of  munici- 
pal iocorporatlon,  bat  they  afford  no 
ground  for  the  contention  that  this  town 
of  Arcadian  simplicity  and  quiet  has  no 
existence.  It  Is  urged  that  no  oftlclal  bonds 
have  been  given  by  the  mayor  and  alder- 
men. The  charter  dota  not  require  this, 
and  It  Is  Impossible  to  see  to  what  end 
bonds  should  be  given.  The  town  has  no 
treasury  and  no  funds,  and  the  oath  to 
"support  the  constitution  of  tbe  United 
States  and  of  the  state  of  MlBSlasIppI"  ap- 
pears to  give  reasonable  assurance  of  fidel- 
ity by  those  officials  bound  by  this  great 
solemnity.  The  hanlRhlps  pointed  oat  by 
the  railroad  cannot  be  aueviated  by  us. 
The  legislature  saw  fit  to  erect  this  mu- 
nicipality, and  the  legislature  must  de- 
stroy this  model  town.  If  the  appellee's 
complaint  be  well  founded.  The  legal 
views  covering  this  case  are  fully  stated 
In  tbe  case  of  Ballroad  Co.  v.  Jordan,  68 
MlsB.  468.  Beversed  and  remanded. 


Cabbbrbt  et  aJ.  v.  Wobrbll,  Sheriff. 
{Supreme  Cowt  of  Mi«»iM*ippU  May  11, 1801.) 
ConrnnT Alios— Absbht  Witrbss— Expbbt  Tbsti- 

UONT. 

1.  There  is  no  error  in  refosing  a  contlDQ- 
anoe,  asked  on  the  vround  of  the  absence  of  a 
witness,  where  he  Is  shown  to  be  a  transient  per- 
aoa  witnont  boslneas  or  other  ties  In  tbe  state, 
and  wfawe  derendant  and  hia  attorn^  admit  that 
th^  have  DO  knowledce  of  his  whereabonts,  and 
have  CO  reason  to  believe  his  attendance  oould 
he  seoored  at  any  fatnre  time. 

8.  In  an  action  <m  an  Indemnl^ng  bond  given 
to  a  sheriff  tm  his  selniTS  and  sue  at  a  steak  of 


Roods  which  idalDtUr  olalms,  where  a  grooer,  a 
hardware  merchant,  and  a  dry  goods  merchant 
testify  as  to  the  ralue  of  the  goods,  they  are  not 
experts  to  snoh  extent  that  tbe  testimony  of  eaob 
must  be  connidered  only  in  regard  to  the  line  of 
goods  In  wbloh  he  deala. 

Appeal  from  circuit  court.  Warren  coun- 
ty; J.  D.  QILLA.ND,  Judge. 

Bmiy  A  Thompson  and  Mllla\  Smith  A 
Hlneh,  for  appellants.  Dabn^^iicCBbm, 
for  appellee. 

CooPBB,  J.  The  defendants,  Carbeny 
A  Casey,  caused  an  execution  issued  upon 
a  Judgment  recovered  by  them  against 
one  O'Shea  to  be  levied  npon  a  atock  of 
goods  claimed  by  Burns,  the  usee  la  this 
suit,  and  tbe  same  was  sold.  A  doubt 
having  attoen  m  to  the  ownership  of  tbe 
goods,  the  sheriff  demanded  and  received 
a  bond  of  Indemnity  under  tbe  statute, 
audit  Is  npon  this  bond  that  this  suit  Is 
brought.  The  business  In  which  tbe 
stock  of  goods  seized  was  used  unqnes- 
tlonably  at  one  time  beionged'tn  O'Sbea, 
bat  before  the  rendition  of  the  Judgment 
of  Carberry  A  Casey  (and,  so  far  as  tbe 
record  sbows,  before  tbe  debt  wblcb  was 
the  fonndation  of  that  Judgment  was  con- 
tracted) O'Shea  had  sold  out  his  entire 
stock  to  the  VIcksburg  Liquor  ft  Tobacco 
Company,  which  company  sold  the  name 
to  Burns.  At  the  time  the  goods  were 
seised  under  execution  Burns  was  In  Cali- 
fornia, where  she  bad  gone  on  account  of 
111  health.  She  had  left  a  power  of  attor- 
ney with  one  Mclntyre,  who  testified  that 
he  had  employed  O'Shea,  the  former  own- 
er of  the  store,  and  the  Judgment  debtor, 
as  clerk  for  Miss  Bums,  and  that  0*Sh«>8 
was  so  acting  at  tbe  time  of  the  levy  of 
the  execution.  The  defendante*  conten- 
tion Is  that  O'Shea  was  In  possession  of 
tbe  store,  apparently  as  owner,  and  was 
transacting  business  In  his  own  name, 
and  that  there  was  not  any  "sign"  dis- 
played about  the  premises  Indicating  who 
the  true  owner  was,  by  reason  of  whicta 
tbe  goods  were  subject  to  the  claims  of 
his  creditors  under  section  1800  of  tbe 
Code.  When  the  case  was  called  for  trial 
the  defendants  applied  lor  a  continuance 
because  of  the  absence  of  two  witnesses. 
Jue  Wllley  and  Joe  Mallet.  The  plaintiff 
admitted  that  the  witness  "Wllley  would. 
If  present,  testify  to  the  facts  set  out  la 
the  application  for  a  continuance,  but  re- 
sisted the  application  In  so  far  as  It  was 
based  upon  the  absence  of  the  witness 
Mallet,  on  tbe  ground  that  the  where- 
abouts of  Mallet  were  unknown,  and  It 
was  Improbable  that  his  attendance 
should  be  secured  at  any  subsequent  term 
of  the  court.  On  this  objection  evidence 
was  submitted  to  the  court,  tendinis 
strongly  to  sbow  that  Mallet  was  a  tran- 
sient person,  without  home,  relati  ves, 
business,  or  ties  of  any  kind  In  this  state, 
and  that  be  bad  not  been  seen  here  for 
months  before  the  hearing.  Tbe  plalntlEt, 
on  this  examination,  put  tbe  defendant, 
who  had  sworn  to  tbe  application  for  a 
continuance,  and  the  attorney,  who  had 
supplied  the  information  npon  which  It  is 
based,  upon  the  stand  as  witnessea,  antt 
they  admitted  tbat  they  knew  nothing  of 
tbe  tben  wlwreabouts  <h  tbe  absent  wl^ 
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new,  and  had  no  in'oand  for  believing 
tbat  bl8  attendance  coald  be  secured  at 
any  subsequent  time.  Under  these  drcum- 
stancea  the  cuart  rightly  refused  to  grant 
the  continuance.  There  xraa  no  proba- 
bility that  a  dltferent  condition  wonld  ex- 
ist at  another  time;  that  the  attendance 
of  the  witness  or  bis  deposition  could  be 
secored. 

Tbe  assignments  of  error  most  strong- 
ly urfced  by  appellants  relate  to  tbe  al- 
leged insafflclency  ot  the  evidence  of  the 
valae  of  the  goods  seized  and  sold,  and  to 
the  action  of  the  court  In  granting  eer- 
tnln  InstrncttouB  for  the  plaintiff,  and  in 
modifying  those  prayed  by  defendants. 
We  examine  these  In  their  order.  To 
prove  value,  the  plaintiff  Introduced  the 
return  uf  the  sheriff  In  ao  far  as  It  showed 
what  goods  bad  been  seised,  but  not  as 
to  tbe  value  noted  by  the  sheriff  In  bis  re- 
turn. She  then  Introduced  an  inventory 
written  In  a  book  by  certain  agents  of  the 
plaintiff  at  the  time  of  the  levy  of  the 
writ,  which  Inventory  the  defendants  ad- 
mitted contained  a  correct  enumeration 
of  the  articles  levied  upon  under  the  Judg- 
ment. Opposite  each  item  In  this  Inven- 
tory the  agents  of  the  plaintiff  by  whom 
it  was  made  had  noted  thrtr  valuation  of 
It.  The  persons  by  whom  this  inventory 
had  been  made  had  both  died  before  the 
trial;  and  In  Introducing  the  inventory, 
and  In  Instructions  asked  by  her,  the 
plaintiff  restricted  the  Jury  from  consider- 
ing as  evidence  the  notations  of  value 
made  by  the  deceased  persons.  To  estab- 
lisb  such  values  she  Introduced  three  wlt- 
nesoeo,  one  a  jcrocer,  one  a  dealer  tu  hard- 
ware, and  one  a  dealer  In  dry  goods. 
These  witnesses  were  shown  the  Inven- 
tory, and  requested  to  took  over  the 
Items  appearing  thereon,  and  the  valua- 
tion noted  opposite  tliereto,  and  to  indi- 
cate to  the  Jury  what  specific  valuations 
they  approved  or  disapproved  as  correct 
or  Incorrect.  The  hardware  man  Indicat- 
ed the  valuations  approved  by  falm  by 
noting  opposite  the  Item  a  circle,  thus, 
"O:**  the  grocer  indicated  bin  approval  by 
checking  opposite  the  item  a  cross-mark, 
thus,  "X;  the  dry-goods  man,  for  the 
same  purpose,  used  a  V  check-mark,  thus, 
*Y."  The  contention  of  the  defendants  is 
that  these  witnesses  were  introduced  as 
experts,  and,  being  so  only  In  their  respect- 
ive lines,  any  evidence  given  by  either 
touching  the  values  of  articles  not  of  the 
class  as  to  which  he  was  an  expert  was  in- 
competent. In  other  words,  that  the  gro- 
cer could  not  testify  as  to  the  value  of 
calico:  the  hardware  man  could  not 
•peak  ot  the  value  of  sugar;  nor  the  dry- 
goods  dealer  of  that  of  a  knife  or  a  chain. 
Theerror  Into  which  counsel  have  fallen 
is  apparent.  It  Is  tbat  of  dSfUlngwlth 
tbem  wltnessra,  who  were  testifying  In 
reference  to  matters  of  common  and  al- 
most nniversal  knowledge,  as  technical  ex- 
perts In  an  abstruse  science.  Unless  the 
Jurors  who  deliberated  upon  the  case 
were  exceptionally  fortunate  men,  we 
doubt  not  that  tbey  bad  spent  much  of 
tlieir  substanc*  in  acquiring  a  practical 
knowledge  of  the  value  of  "hardware,  dry 
goods,  groceries,  and  mlscelluneous  arti- 
cle8,''auch  as  were  srised  by  tbe  sheriff 
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under  tbe  execution;  and  each  would 
probably  have  been  found  sufUcfently  In- 
formed to  speak  as  a  witness,  though  no 
one  of  them  may  have  been  an  "expert" 
In  tbe  sense  In  which  counsel  use  tbat 
term.  A  very  large  majority  of  men  are 
experts  in  reference  to  tiie  common  affairs 
of  life.  The  Items  on  the  Inventory, valued 
by  these  witnesses,  exceeded  In  tbe  aggre- 
gate the  sum  found  by  the  Jury  for  the 
plaintiff's  damages,  and.  in  our  opinion, 
the  verdict  is,  as  to  the  value  of  the  goods 
seized,  abuodantiy  supported  by  the  evi- 
dence in  the  cause,  which  evidence  eonidBt< 
ed  not  solely  of  tbe  testimony  of  these  wlt- 
nrases,  but  also  In  part  of  the  original  In- 
voices of  the  good  when  bought  by  the 
plaintiff.  In  reference  tn  the  action  of  the 
court  upon  the  instructions.  It  Is  only  nec- 
essary to  say  that,  as  applied  to  the  facts 
of  this  case  the  defendants  have  no  Just 
cause  ot  complaint.  Tbe  fact  ot  the  sale 
by  O'Sbea  to  the  liquor  and  tobacco  com- 
pany, and  thA  sale  by  this  company  to 
Miss  Bums,  are  not  controverted  by  tbe 
defendants,  save  by  the  suggestion  tbat 
tbe  sale  by  O'Shea  was  In  fraud  of  his 
creditors,  and  eluce  It  does  not  appear 
that  the  defendants  Carberry  &  Casey 
were  at  tbat  time  creditors  to  talm  they 
are  not  permitted  to  raise  tbat  objection 
to  Its  validity,  Thongh  tbe  court  may 
not  charge  npon  tbe  weight  of  evidence,  it 
Is  not  error  to  assume  as  true  a  fact 
which  is  fully  establishod.aud  as  to  which 
there  Is  nu  controversy.  Lamar  v.  Will- 
lams,  89  Miss.  342;  Helm  v.&lcCaughan,  83 
Miss.  17.  It  Is  not  clear  that  by  the 
fourth  Instruction  the  court  assumed  as  a 
fact  that  the  plaintiff,  through  her  agent, 
employed  O'Shea  as  her  clerk,  and  put 
him  In  her  store  to  sell  her  goods.  The 
purport  of  the  Instruction  was  to  Inform 
tbe  Jury  that  the  goods  ot  a  principal  did 
not  become  subjected  to  the  debts  of  a 
mere  clerk  under  the  operation  ot  section 
1300  of  the  Code ;  and  this  Is  a  correct  an- 
nouncement of  the  law.  It  Is  impossible, 
we  tbink,  that  this  instruction  could  have 
been  accepted  by  the  Jury  as  tbti  expres- 
sion of  opinion  by  tbe  court  of  tbe  facts 
npon  which  the  rule  announced  was  predi- 
cated. The  seventh  instruction  of  the 
plaintiff  Is  subject  to  verbal  criticism  In 
that  it  snggests  that  O'Sbea  must  have 
conducted  the  business  "from  tbe  time  be 
took  possession  from  Mclntyre  until  tbe 
levy  "  to  subject  the  property  to  liability 
for  bis  debts.  If  there  appeared  any- 
thing In  evidence  tending  to  show  a  differ- 
ent conditlou  of  things  at  any  period  of 
this  intervening  time,  this  error  would  be 
fatal  to  the  Judgment  secured  by  the 
plaintiff.  But  if  the  Jury  should  have 
found  that  at  any  time  0'8hea  was  so 
conducting  tbe  business  as  to  subject  the 
goods  used  therein  to  liability  to  his 
debts,  It  is  manifest  from  the  whole  evi- 
dence that  it  also  would  have  found  that 
such  transaction  of  the  buslnesB  wa£ 
"from  the  time  be  went  In  possession  un- 
der employment  of  Mclutyre  up  to  ths 
time  of  the  levy.  *  It  is  to  be  noted  also 
that  by  Insti-uctlons  for  defendant  the  Jn- 
ry  was  informed  that  if,  "after"  Mins 
Bnrn's  purchase,  O'Shea  conducted  the 
bffidness  as  bis  own,  the  property  seised 
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was  sabject  to  his  debts.  The  error  evi* 
dently  sprana:  from  inadvertence,  for  the 
court  properlj  Instracted,  when  asked  by 
the  defendants,  that  conducting  the  busi- 
ness after  the  purchase  by  Hiss  Burns  ren- 
dered the  goods  liable  to  be  seised  by  his 
creditors.  The  error  was  therefore  barm- 
less  and  immaterial.  We  are  not  to  be 
understood  an  approving  the  InstrnctlonB 
seemed  by  the  defendants  In  so  far  as 
they  annonnce  that  the  goods  were  sub- 
ject to  the  debls  of  O'Shea  ff,  as  clerk,  be 
conducted  the  business  for  Miss  Bums. 
This  is  not  the  law,  as  repeatedly  an- 
nounced. To  subject  the  goods  to  the 
debts  of  one  other  than  the  owner,  that 
other  must  have  "transacted  the  busi- 
ness In  his  own  name. "  Code,  { 1800. 
Affirmed. 


Qbahaic  9t  al.  T.  TaOKKTOlf  «t  »l. 

(Suprenw  Court  cf  MUstaatppL  AsrO.  SO,  1891.) 
Fis-nraBSBip  —  DusoLimox  —  AssmipnoH  ov 

DSBTS  BT  PABTNBB— IdSX  ON  FiKH  FbOPBBTT. 

L  On  diMOlntion  of  a  partnership,  a  partner 
who  receives  property  of  the  flrm,  and  asaumes 
tlie  firm  debts,  Is,  as  to  the  other  partners,  the 
principal  debtor,  and  th^  are  his  itiiretles,  and 
may  sue  to  comtwl  him  to  psy  the  debts  without 
having  paid  theia  themselvvs. 

5.  Where  money  is  loaned  to  a  flrm  with  aa 
nnderstencUnff  between  both  parties  that  It  is  a 
traosaotlon  with  the  flrm,  thouflh  the  evidence  at 
the  debt  Is,  at  the  lender*s  reqaest,  slsned  by 
the  memben  of  the  flrm  indlridnaliy,  the  detn 
is,  as  tMtween  the  latter,  a  firm  debt 

6.  Where,  on  dissolatlonof  a  flrm,  a  member, 
in  consideration  of  his  assnmptlon  of  the  flrm 
debts,  takes  the  partnership  property,  and,  on 
forming  a  partnership  with  aoother,  who  has 
knowledge  of  the  trusactiou,  has  it  conveyed  to 
the  new  firm  Instead  of  to  himself  the  debts  are 
a  lien  on  the  real,  but  not  on  the  personal,  prop- 
erty. 

4.  ▲  Mil  in  eqnl^  to  snbjeet  snob  personalty 
to  the  debts,  wUcm  la  not  sworn  to,  and  oontalne 
no  description  of  the  property,  and  onder  whioh 
no  writ  u  sued  oat  for  seizure  of  the  property, 
establishes  no  Uen  on  the  personalty  aadar  Act 
Ifiss.  March  11,  ISSi,  amending  Code  Miss.  {  1256, 
and  providlt^  that.  If  the  vendor  of  t>^BODBl 
property  desires  to  establish  a  Hen  thereon  while 
In  toe  hands  of  the  Qrst  vendee,  he  shall,  on  fil- 
ing bis  declaration  or  enridenoe  (tf  debt,  make 
Bffldavit  stating  that  the  j^ropsrty  was  sold  by 
him,  and  describing  It,  wberenpon  a  writ  of  sels- 
nre  is  to  be  issued,  etc. 

Appeal  from  chancery  court,  Newton 
county;  S.  Evans,  Chancellor. 

J.  K.  P.  Palmer,  for  appellants.  Hous- 
ton &  Woods,  for  appellees. 

CooPEB,  J.  Graham  and  Eastland  ex- 
hibited their  bill  in  the  chancery  court  of 
Nenton  county  against  W.  M.  and  A.  L. 
Thornton  to  secure  a  personal  decree 
against  them  that  they  pay  a  certain  debt 
due  to  T.  B.  Graham  by  the  late  firm  of 
HI  Eastland  &  Co.,  and  also  to  fix  a  lien 
for  tbe  payment  thereof  upon  certain  real 
and  personal  property.  The  bill  avers 
that  complainants  and  the  defendant  W. 
M.  Thornton  were  partnerauuder  the  flrm 
name  of  HI  Eaatland  &  Co.,  and  that  said 
Ann  owned  a  large  personal  estate  and 
certain  lands  described  in  tbe  bill,  and 
owed  debts,  among  which  was  thedebtto 
T.B.  Graham;  that  In  the  year  1884  an 
agreement  was  entered  Into  between  com- 


plainants and  defendants  by  which  the 
firm  of  HI  Eafltland  ft  Co.  was  dissolved, 
and  in  the  dlssolntlon certain  of  the  assets 
were  transferred  to  complainants,  bat  the 
entire  stock  of  mercbandiee,  book-ac* 
counts,  personal  property,  and  the  lands 
In  the  bill  described  were  asslgrned  and 
conveyed  to  the  defendants,  in  considera- 
tion whereof  they  agreed  and  promised  to 

gay  all  debts  dne  or  owing  by  said  firm  of 
[1  Eastland  ft  Co.;  that  the  debt  due  to 
T.  B.  Graham  has  not  been  paid,  and  that 
he  has  recovered  Judgment  for  the  same 
against  complainants  and  the  defendant 
W.  M.  Thornton.  The  prayer  ol  the  bill 
is  that  the  defendants  be  decreed  to  pay 
said  debt,  and  that  a  Hen  be  deelareil  and 
fixed  upon  the  real  and  personal  property 
sold  by  thf  complainants  to  tbe  defend- 
ants for  the  payment  tfaereftf,  and  for  gen- 
eral relief.  The  defendants,  answering, 
deny  that  tbe  sale  of  the  property  aa  set 
forth  in  the  bill  was  made  to  the  two  de- 
fendants, but  aver  that  W.  Thornton 
was  alone  the  purchaser.  They  admit 
that  as  tbe  consideration  of  his  purchase 
he  agreed  to  pay  the  debts  of  HI  East- 
land ft  Co.,  but  deny  that  the  debt  to  T, 
B.  Graham  was  tbe  debt  of  said  firm,  bat 
aver  it  to  have  been  the  debt  ot  the  three 
persons  composing  said  firm  folnUy  and 
severally,  but  not  aa  partners.  They  aver 
that  afterthe  purchase  by  W.M.Thornton 
be  and  bis  son,  A.  L,  Thornton,  the  other 
defendant,  formed  a  partnership,  W.  K. 
Thornton  contributing  thereto  the  assets 
he  had  so  bought  from  complainants,  and 
A.  L.  Thornton  contributing  bis  propor- 
tion from  tals  Indtiidual  property.  A.  L. 
Thornton  denies  that  be  ever  entered  into 
any  obligation,  either  by  contract  wtth 
complainants  or  by  the  contract  of  part- 
nership with  W.  M.  Thornton,  to  pay  the 
debts  uf  the  flrm  of  HI  Eastland  ft  Co.  He 
ailmlts,  however,  that  be  was  Informed  of 
the  fact  that  W.  M.  Thorn  ton  had  agreed 
to  pay  such  debts,  and  In  bis  testlm<mya9 
a  witness  says  that  he  understood  that 
W.  M.  Thornton's  contribution  to  the 
firm  of  Thornton  ft  Oo.  wonid  be  only  so 
much  of  the  assets  purchased  by  biro  from 
hlB  late  partners  as  should  remain  after 
the  payment  ut  the  debts  be  had  assumed. 
The  defendants,  by  their  answer,  admit 
that  the  real  estate  conveyed  from  com- 
plainants to  defendants  was  conveyed  to 
tbe  flrm  of  Thornton  ftCo,,  and  not  to  W. 
M.  Thornton  alone;  but  the  defendant  A. 
L.  Thornton  explains  this  by  stating  that 
at  the  time  of  making  the  conveyance 
(wfalcli  was  some  days  after  tbe  agree- 
ment had  been  made)  the  flrm  of  Thorn* 
ton  ft  Co.  had  been  formed,  and  bis  father, 
W.  M.  Thornton,  procnivd  the  eonr^ance 
to  be  made  to  the  firm.  While  there  la 
some  conflict  In  the  evidence,  we  think  It 
springs  more  from  tbe  misunderstanding  as 
to  who  were  the  parties  to  the  contract  of 
sale,  than  from  any  different  understand- 
ing of  tbe  otber  terms  of  the  agreement. 
Eastland  and  Graham  evidently  believed 
that  they  were  to  sell  tbe  assets  of  the 
flrm  of  HI  Eastland  ft  Go.  to  W.  M.  and 
A.  Ij,  Thornti>n,  composing  the  firm  of 
Thornton  ft  Co.,  while  W.  St.  Thornton 
understood  that  he  alone  was  dealtnfc 
as  purchaser,  looking  to  a  partnership  to 
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be  Immediately  thereafter  formed  with  fals 
son,  A.  L.  Thornton,  to  which  firm  the 
assets  BO  parchased  were  to  be  contribut- 
ed;  and  A.  JL.  ThorDton  nodersttiud  Chat 
he  was  not  a  party  tu  the  purchase  from 
complainants,  bat  did  understand  that 
the  debts  of  Eastland  &  Co..  assDmed  by 
his  father,  were  to  be  paid  by  htm  out  of 
the  assets  so  purchased  and  contributed 
to  the  new  firm.  The  conveyance  ol  the 
laod  was  made  by  complalnrtnts  because 
tbey  believed  Tbornton  &  Co.  to  be  tbe 

EurchaBers,  and  was  received  by  tbe  de- 
ndants  because,  under  the  partnership 
contemplated  at  the  time  of  the  contract 
of  sale,  and  which  had  be«n  actually 
formed  before  the  date  of  the  conveyance, 
tbe  land  was  to  he  a  part  of  the  asaete  of 
the  new  firm.  These,  we  think,  were  the 
facts  found  by  the  chancellor,  and  we  con- 
cur In  his  conclnsion  in  so  findini^.  But 
we  differ  from  him  as  to  the  leKal  results 
which  flow  from  them.  The  debts  of  the 
firm  of  HI  Bastland  &  Co.  measured  tbe 
purchase  price  to  bepuld,  and  it  was  to 
be  paid  to  tbe  credltora  of  the  firm.  In- 
stead of  tu  the  vendors.  While  all  the 
membere  of  the  firm  of  Hi  Eastland  &  Co., 
as  between  themselves  and  such  creditors, 
contlnned  equally  and  primarily  bound, 
yet,  by  virtue  of  the  agreement  between 
themselves,  W.  M.  Thornton,  after  tbe 
purchase  from  complainants  and  bis 
promise  to  pay  such  debts,  was.  as  to 
complainants,  the  principal  debtor,  and 
they  were  his  snreties.  Morss  v.  Oleason, 
di  N.  Y.  204;  Waddin^ou  v.  Vredenbergh, 
3  Johns.  Cas.  227;  Marsh  v.  Pike,  1  Sandf. 
Ch.  210:  West  v.  Chasten,  12  Kla.  816; 
Bui^,  Sur.  23.  It  is  well  settled  that  a 
surety  may,  before  payment  of  the  debt 
by  him,  exhibit  his  bill  In  equity  quia 
timet  to  compel  tbe  principal  to  pay  the 
debt  or  perform  the  obllffatlun.  3  Pom. 
Eq.  Jur.  g  1417,  note  2;  Buwen  v.  Hos- 
klns.  45  Miss.  183.  If  the  debt  to  T.  B. 
Graham  was  the  debt  of  the  firm  of  Hi 
Eastland  &  Co.,  the  rlsht  of  the  complain- 
ants to  maintain  this  suit,  even  thuugh 
they  have  not  paid  the  debt.  Is  clear.  The 
evidence  as  to  the  character  of  tbe  debt 
leaves  no  doubt  that  It  was  the  firm  debt 
of  Eastland  &  Cu.  The  money  was  loaned 
to  aad  borrowed  by  tbe  firm,  and  such  it 
was  anderstood  to  be  by  both  creditor 
and  debtors,  but  the  creditor  preferred 
that  It  should  be  evidenced  by  a  note 
BigaeA  by  the  Individual  members,  rather 
than  in  the  firm  name,  and  accordingly 
this  course  was  pursued;  but  the  charac- 
ter of  the  real  obligBtlon,  at  least  as  be- 
tween tbe  members  of  the  firm,  wae  not 
tberetiy  altered,  and  It  Is  muntfest  that  all 
parties  nnderatood  Its  payment  to  be  as- 
sumed by-  W.  M.  Thornton  in  his  purchase 
of  the  firm  assets.  In  his  answer  W.  M. 
Thornton  denies  It  to  have  been  a  firm 
debt,  but  in  his  deposition  he  concedes 
that  It  entered  Into  and  formed  a  part  of 
tbe  aggregate  liabilities  he  understood  he 
had  assumed.  On  these  facts  we  think  it 
is  not  to  t>e  doubted  that  cumplalnnnts 
were  entitled  to  a  personal  decree  against 
W.  M.  Thornton  for  the  payment  of  this 
debt  In  exoneration  of  themselves. 

Tbe  remaining  question  Is  whether  there 
•hoold  have  been  a  decree  against  the 


property  sold  by  complainants  tor  tbe 
payment  of  the  sum  due  on  this  debt.  We 
are  nnable  to  perceive  any  ground  upon 
which  tbe  right  tu  nwort  to  the  land  con- 
veyed can  be  doubted.  It  is  confeBsed  that 
the  obligation  which  formed  tbe  consider- 
ation of  Its  conveyance  has  not  been  per- 
formed. A.  L.  Tbornton  admits  that  he 
had  full  notice  of  all  the  facts,  and  re- 
ceived the  conveyance  to  Thornton  &  Co., 
of  which  firm  be  was  a  member,  knowing 
that  not  one  dollar  of  the  purchase  price 
had  been  then  paid.  He  wasnot  only  not  a 
boDS  Sde  purchQBor  for  valoe  wlthuat  no 
tice,  but  was  confessedly  a  mere  volun- 
teer, with  full  notice  of  all  the  material 
facts.  As  to  the  personal  property  a 
souiewhat  different  question  Is  pi^psented. 
The  sale  thereof  couvtryed  an  absolute 
title  upon  W.  M,  Thornton.  Tbe  com- 

ftlainants,  by  asslgulng  and  transterrtniE 
t  tn  him,  released  It  from  the  Uen  which 
before  that  they  held  upon  it  as  partnerB 
for  tbe  payment  uf  the  debts  of  tbe  firm. 
West  V.  Chasten.  12  Fla.  315.  Tbe  rij;ht  to 
subject  this  property  to  tbe  debt  of  Gra- 
ham must,  therefore,  exist.  If  at  all,  from 
tbe  provision  of  the  act  of  March  11. 1884, 
amending  section  1255  erf  the  Code,  and 
conferring  upon  tbe  vendor  of  personal 
property  tbe  right  to  subject  It  to  tbe 
payment  of  tbe  purchase  money.  Wo 
have  construed  this  act  as  conferring  u[K 
on  the  seller  not  a  lien  from  the  date  of 
sale,  but  as  giving  him  only  the  right  to 
acquire  alien  from  the  Institution  of  his 
suit.  Frank  v.  Robinson,  65  MIsb.  162,S 
South.  Rep.  268.  The  act  requires  that 
"If  the  plaintiff  shall  deelre  to  eBtablleh  a 
lien  on  such  [>enional  property  whilst  in 
the  hands  of  tbe  first  vendee,  he  shall,  on 
filing  his  declaration  or  evidence  of  iiebt, 
make  affidavit  stating  that  such  property 
was  Bold  by  him,  «  *  •  describing  In 
blB  afildavit  the  property  whereupon  a 
writ  of  selture  is  to  be  Issued  by  the  prop- 
er officer,  and  the  property  described 
seized  and  held  as  in  cases  of  replevin.  It 
1b  evident  that  tbe  bill  In  this  case  doe« 
not  comply  with  the  statutory  require 
ment.  It  is  not  sworn  to.  It  does  not 
contain  any  description  of  the  property, 
or  Its  aitan,  and  no  writ  was  sued  out  un- 
der the  statute  tor  the  Beisnre  uf  tbe  prop- 
perty.  We  are  therefore  of  opinion  that 
the  complainants  are  not  entitled  to  any 
decree  against  the  personalty  trans- 
ferred to  Thornton.  No  objection  was 
taken  in  tbe  court  below  to  the  non-Join- 
der of  T.  B.  Groham,  the  creditor  to 
whom  the  money  is  due.  He  should  be 
made  a  party  tu  the  bill.  In  order  that  an 
account  may  Jbe  taken  of  the  Bum  due  him, 
and  to  receive  tbe  frnlts  of  the  litigation. 
8  Fom.  Eq.  Jar.  1417.  and  note.  Decree  r» 
versed. 


Jamrs  v.  Drew  et  a/. 
{9u/preme  Cowrt  of  MUtiaHppi.  Aj^IST,  1881. 
SnRVSTs— Township — Sbortaqs. 
Where  the  original  survey  and  fleld-notes 
of  a  township  show  all  the  sections  lall,  but, 
after  all  thenatnral  moaoraeDtB  in  Um  twooortb- 
em  tiers  of  sections  have  been  lost.  It  appears 
that  there  is  a  stiorfcage  aomawhere  within  tbosa 
two  tiara,  such  sluurtage  will  be  apportioned  oe- 
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tween  the  two  tlera,  and  not  imposed  wboU;  on 
the  northern  Uot,  though  the  sorre;  was  made  hy 
beeianlDX  at  the  south-east  ooroer  of  the  tovn- 
Bhfp,  and  working  north. 

Appeal  from  clrcalt  court,  Wasblngton 
county;  OsoBas Winston,  Jodge. 

Campbell  A  Starling,  lor  appellant. 
Verger  &  Percy  and  J/tyne  A  WatBOUf  lor 
appellees. 

Woods,  C.  J.  The  record  In  the  case  be- 
fore us  presents  for  cousldera  tlon  tbe 
rifflits  of  ownership  in  Interior  and  exteri- 
or sections  of  land  In  a  particular  town- 
ship in  which,  as  is  alle^d  and  shown  for 
appellees,  there  Is  a  sbortflf^e,  on  north 
and  south  lines,  of  about  17  chains.  It  is 
the  casB  of  a  lost  boundary  between  inte- 
rior and  exterior  sections.  Tbe  question 
Is.  shall  tbe  shortage  fall  upon  the  exte- 
rior northom  tier  of  sections,  or  shall  it 
be  apportioned  ratably  between  the  ex- 
terior and  Interior  sections,  the  boundary 
line  between  which,  as  originally  estab- 
lished and  marked  out  upon  the  grouud, 
has  been  lost?  Assuming  that  the  orig- 
inal corner  between  sections  18  and  14.  on 
the  one  side,  and  sections  28  and  24,  on  the 
other  Hide,  of  the  line  dividing  middle  tiers 
of  sections  of  the  township,  baa  been  es- 
tablished, and  that  the  original  quarter 
sectloD  comer  between  sections  16  and  17 
has  also  been  established,  and  assuming, 
as  we  are  warranted  in  doing  by  all  the 
evidence  on  this  point,  on  both  sides,  that 
the  northern  line  of  sections  2  and  3  ( which 
is  also  the  northern  boundary  ol  the 
township)  is  where  placed  by  appellant's 
witnesses  Murray  and  Fontaine.lt  Is  man- 
ifest that  there  is  a  shortage  In  tbe  two 
upper  tiers  of  sections,  that  embracing  10 
and  11,  and  that  embracing  2  and  8,  of 
about  17  chains.  The  original  survey  and 
field-notes  show  the  township  and  each 
of  its  sectl<mB  to  be  full.  It  appeara  from 
tbe  evidence  that  tbe  yet  remaining  marks 
and  monuments  of  tbe  original  survey 
demonstrate  with  reasonable  certainty 
tliat  the  several  sections  lying  in  tbe  first 
four  tiers,  beginning  to  count  from  the 
southern  line  of  the  township,  are  all  full 
sections,  as  shown  on  the  original  map  of 
the  survey  and  the  fteld-notes.  The  short- 
age, then.  Is  necessarily  to  be  looked  for 
and  found  in  the  terrltoi^  In  which  sec- 
tions 2  and  Sand  10 and  11  are sltaated. 
We  have,  then,  the  sonthem  boundary 
of  10  and  11  ascertained  and  known,  and 
tbe  northern  boundary  ol  2  and  8  likewise 
ascertained  and  known;  and  we  have  no 
monuments,  so  far  aa  this  record  discloses, 
tiy  which  to  fix  the  boundary  line  between 
2  and  3,  on  the  one  side,  and  10  and  11,  on 
the  other.  As  to  every  other  boundary 
line  in  tbe  township,  so  far  as  now  ap- 
pears to  na,  there  is  or  may  be  bad  cer- 
tain knowledge.  As  to  this  vital  line  in 
tbe  disputed  territory,  we  grope  In  impen- 
etrable darkness.  In  this  state  of  caee, 
what  rnle  must  govern?  In  every  case 
where  purchasers  acquired  title  to  lands, 
situated  as  are  these  Involved  in  thin  liti- 
gation, shown  by  tbe  original  survey  aud 
fleld-Qotes  to  be  full  sections,  but  suttse- 
qnently  ascertained  to  be  fractional  in 
«ome  part,deflclentin  acreage  somewhere, 
and   the  dividing   boundary  originally 


marked  out  on  the  ground  Is  Irrevocably 
lost,  upon  whom  shall  the  shortage  be 
placed?  The  trial  below  was  had.  we 
think,  upon  the  theory  that  the  loss  must 
fall  upon  tbe  owners  ol  the  northern  tier 
of  sections.  This  theory  must  be  sup- 
ported 1*3  reference  to  the  manner  of  the 
original  survey,  and  the  r^ulations  con- 
trolling such  survey.  Tbe  original  survey 
must  have  been  begun,  after  the  running 
and  eBtabllshraeot  of  the  township  lines. 
In  the  south-east  comer  ol  tbe  township: 
and  thence  working  northward,  in  laying 
off  fnll  sections;  and, by  necessity. putting 
any  excess  or  deficiency  in  quantity  of 
land  in  the  only  remaining  sections,  vii., 
those  constituting  the  northern  tier.  Such 
is  the  manner  in  which  original  surveys 
are  made,  and  such  course  la  consonant 
with  reason  and  experience.  But  in  the 
case  at  bar  the  original  snrveiy  aud  fiHd- 
notee  introduced  by  appellees  snow  all  the 
sections  toll,  and  there  was  no  excess  or 
deficiency  to  be  placed  on  any  tier  of  sec- 
tions. The  natural  monuments  yet  i*e- 
malning  show  no  deficiency  in  any  of  the 
tiers  of  sections  south  of  those  embracing 
the  dlspute<l  territory.  The  deficiency 
lies  in  the  first  and  second  tiers  on  the 
northern  border,  cleariy.  and  the  original 
survey  and  field-notes  nave  not  paid  any 
regard  to  It.  Liooked  at  In  this  vay,  we 
do  not  see  how  the  theory,  based  upon  the 
manner  of  making  the  origlDal  survey.ean 
be  maintained. 

The  case  before  us  Is  one  In  which  tbe 
government  map  of  tbe  original  survey 
and  the  field-notes  show  all  the  sections 
of  the  township  to  be  full  sections.  It 
was  a  purchase  by  the  owners,  as  we 
roust  coDclnde,  of  full  seetlons,  as  they 
supposed  and  bad  reason  to  believe. 
After  all  monuments  have  been  destroyed 
or  lost, It  appears  that  theorlKlnat  survey 
was  erroneous,  and  that  the  original 
boundary  canuot  be  established.  Shall 
the  hardship  of  the  entire  loss  rcBultlnip 
from  such  shortgage,  under  sueb  elrcom- 
stances,  be  borne  by  tbe  owner  of  the 
northern  sections?  Would  not  tbe  impo- 
sition of  this  burden  be  purely  arbitrary 
and  inequitable?  Will  we  be  authorised 
In  entertaining  the  presumption  that  the 
shortage  of  the  north  nnd  south  line  arose 
out  of  error  of  original  survey  of  that  par- 
ticular part  of  the  line  in  the  extreme 
northern  tier  of  sections?  Rather,  will 
not  Justice  require  us  to  presume  that  the 
shortage  arose  from  error  in  the  original 
survey  of  the  whole  line  In  tne  disputed 
territory?  We  feel  constrained  to  take 
tbe  latter  as  tbe  true  ground.  If  we  are 
correct  In  this,  reason  and  conscience 
would  plainly  require  the  shortage  to  be 
apportioned  among  tbe  owners  ol  the  sec- 
tions, or  subdivisions  of  sections,  ratably, 
lying  on  the  line  of  shortage.  This  gen- 
eral statement  of  our  opinion  Is  in  har- 
mony with  the  current  of  authority.  See 
Tied. Real  Prop. £882;  2Amer.& Eng.Enc. 
Law,  p.  508;  Moreland  v.  Page,  2  Iowa. 
139;  Jones  v.  Kimble,  10  Wis.  462.  We 
have  carefnlly  examined  the  MIssouricaseH 
holding  to  the  contrary  view,  but  we 
find  nothing  In  them  which  at  all  tends  to 
impair  our  confidence  In  the  doctrine  to 
which  we  give  our  assent.  Tbe  ease  In  I 
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Grat.  211,  (Ovflrton  v.  Davl8aon,)l8  not,  we 
tbiok.  Deceuarlly  In  conflict  with  our 
opinion.  While  nolnstractionfi  wereglven 
the  Jury  oo  the  trial  below*  some  of  the 
rallnffH  of  the  court  on  the  admlBslon  of 
CTldeoce  rlulated  the  rale  governine  In 
canes  like  the  present,  as  hendn  laid  down. 
Bereraed  and  remanded. 


Ewme  et  al.  t.  Alabama  &  V.  Bt.  Co. 
iSupreme  Covirt  cf  MUstsHppL  May  4,  1891.) 
EHnrBNT  Domain— lUiLBOAs  CoMPAitiES. 


Appeal  from  chancery  conrt*  Ulnds 
eoanty;  B.  C.  Conn,  Chancellor. 

D.  Sbelton,  for  appetlantB.  Nagent  dt 
McWlUie,  for  appellee. 

Woods.  C.  J.  The  appellee  exhibited  its 
original  bill  In  the  chancery  court  of  Hinds 
county,  first  district,  praying  that  appel- 
lants be  enlolued  from  further  prusecutiun 
o(  their  action  of  ejectment  for  the  strip  of 
land  embraced  In  this  suit,  and  for  con- 
demnation of  the  land  to  the  nae  of  the 
railway,  and  showed  that  In  the  year  1N87 
one  Perry  Cohea,  by  his  deed  of  that  date, 
eoDTeye<l  to  the  (^iramerclal  ft  Railroad 
Bank  of  Vicksburg  and  Us  sncceHsum,  in 
consideration  of  ^tOO,  a  right  of  way  and 
free  passa^  over  certain  lands  therein  de- 
scribed, (and  in  which  the  strip  of  land 
embraced  in  the  prewnt  litigation  was  In- 
clQded,)  not  exceeding  100  feet  In  width, 
lor  the  location  and  construction  of  a  rail- 
road from  Vickeburg  to  Jackson;  that 
said  railroad  company  immediately  en- 
tered apon  said  lands,  and  laid  off  and 
marked  the  limits  of  its  road-bed,  and 
constructetl  its  railway  thereon ;  and  that 
saidCobea  thereafter  sold  and  conveyed 
certain  lots  lo  the  tract  of  land  througb 
which  the  railroad's  right  of  way  had 
been  secored,  and  that  thCHO  lots  em- 
braced, on  Its  southern  aide,  part  of  the 
riK&t  of  way  of  100  feet  in  width,  which 
the  railroad  supposed  had  been  conveyed 
to  It  by  Cohea.  and  extended  up  to  the 
aonthem  line  o(  the  road-bed  of  the  rail- 
way; that  the  appellants  are  the  owners 
now  of  Home  of  the  lots  thtia  sold  and  con- 
veyed by  said  Cohea  to  individual  pur- 
chaser*; that  a  fewyears  ago  the  appellee 
laid  down  certain  switch  tracks  or  side 
tracka  and  constructed  a  coal-chute  on 
the  right  of  way  of  100  feet  through  the 
Cohea  lands,  but  outside  of  the  boundaries 
ot  the  road-bed  as  laid  out  and  marked 
and  occupied,  and  that  tbla  was  done  un- 


der the  advice  of  counsel,  under  the  twllef 
that  appellee  had  an  easement  in  the  entire 
strip  of  100  feet  in  width,  bnt  that,  by  the 
decision  of  this  court  in  the  ease  of  Bail- 
road  Co.  V.  Barrett,  67  Miss.  679,  7  South. 
Bep.  648,  it  has  now  been  determined  that 
the  boundaries  of  the  ruad-bed,  as  origi- 
nally marked  outand  occupied  by  appellee, 
deUnethe  limit  of  appeilee'a  easement  in 
these  lands,  and  that,  therefore,  the  said 
coal-chute  and  side  tracks  are  found  to  tie 
on  the  lots  In  the  Cohea  tract,  now  owned 
by  appellants,  although  within  the  right 
of  way  of  100  feet;  that  the  strip  of  land 
in  litigation  is  necesstry  for  the  use  of  the 
appellee  In  maintaining  said  coal-chute 
and  side  tracks,  and  that  they  are  indis- 
pensable. To  this  bill  appellants  inter* 
poeed  their  demurrer,  by  which  this  qnes- 
tlon  is  raised,  vie:  Una  the  power  and 
authority  of  the  railway  company  to  ac- 
quire this  strip  of  land  in  litigation,  by 
purchase  or  condemnation  prtKeedlngs, 
been  swallowed  up  and  lost  by  reason  of 
the  original  exercise  of  the  power  in  the 
purchase  of  the  right  of  way  from  Cohea? 
To  state  the  proposition  more  generally, 
does  one exeraae  ot  the  right  of  eminent 
domain  exhaust  the  power?  By  the 
fourth  section  of  an  aut  amendatory  of 
the  act  Incorporating  the  Commercial  & 
Railroad  Bank  of  Vicksburg,  (of  which 
corporation  the  apiwllee  is  the  successor,) 
approved  December  16, 1836,  said  company 
was  granted  "lull  power  and  authority  to 
enter  npon  all  lands  and  tenements 
through  which  they  shall  deem  It  necea* 
sary  to  make  the  railroad  and  roads  pro- 
vided for  In  their  charter,  and  to  lay  out 
the  same  according  to  their  pleasure,  and 
to  agree  and  compound  with  the  owner  of 
the  lands  and  tenements  through  which 
they  desire  said  road  to  pass,  etc.  By 
the  fifth  section  of  the  same  act  It  is  de- 
clared: "If  the  company  cannot  agree 
with  the  owner  of  the  land  through  which 
they  desire  said  road  to  pass,**  a  writ  ad 
quod  damnum  shall  issue  from  the  office 
of  the  clerk  of  the  circuit  court  of  the 
county  in  which  the  Inudii  lie.  command- 
ing the  sheriff  to  summon  a  Jury  to  assess 
the "  damage  antfered  by  snch  owner  by 
reason  of  the  making  of  said  road  through 
the  land,  •  »  *  and  the  said  Inquest 
shall  veitt  In  said  company  the  right  to  oc- 
cupy and  use  such  land  for  the  purposes  of 
said  railroad,''  etc*.  The  fourth  section 
authorised  the  purchase  of  land  through 
which  the  road  was  to  pass,  where  that 
waa  practicable:  and  section  5  autborlied 
condemnation  proceedings  against  lands 
where  purchase  was  Impracticable.  Un- 
der this  fifth  section  the  power  to  exercise 
the  right  of  eminent  domain  by  the  appel- 
lee is  alone  conferred  In.  express  terms. 
The  act  of  183G  only  provides  an  addition- 
al mode  and  manner  of  exercising  the 
right  of  eminent  domain. 

The  learned  counsel  tor  the  appellants 
makes  a  strong  and  moat  interesting  ar- 
gument in  an  effort  to  narrow  the  ques- 
tion involved,  nH  we  have  already  stated 
It,  by  advancing  and  sopporting  two 
propositions,  viz.:  (1)  The  right  of  emi- 
nent domain  can  only  be  exerclHed  for  the 
public  good,  and  never  for  i)rivate  con- 
venience or  corporate  ad  vantage.  In  this 


1.  Aot  Mias.  Deo.  16,  1896,  lacorporaticg  a 
rsilroad  oompaoy,  conferred  (sectioa  4)  autbor- 
ity  to  eater  upon  lands  throoah  whioh  it  should 
deem  it  necesaary  to  make  its  ''railroad, "  and, 
(aeetlon  BL)  in  case  of  failure  to  agree  with  the 
owner  of  land  as  to  the  price  to  be  paid  him,  to 
have  the  damages  by  reason  of  maMng''aald  road*' 
assessed;  and  declared  that  the  oompaay  should 
be  ioveated  with  the  right  to  "occupy  and  ase 
neh  landa  for  the  purposes  ot  said  railroad. " 
field,  that  the  company  was  not  limited  to  the 
rl(jbt  to  take  on^  enough  land  for  a  toad-bed, 
bntcoald  acqniraenongh  foratatlon  giDunda,  aide 
tracks,  etc. 

2.  A  single  exercise  of  the  right  of  eminent 
domain,  ooniarred  on  a  railroad  company  by  leR- 
lalative  grant,  does  not  exhaust  the  grant,  and 
the  right  may  be  exerolaed  a  aecond  time  if  the 
neoesnty  arises. 
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case  the  uae  o[  tfae  landa  iavolved  wlH  be 
of  trivial  advantage  to  the  corporation, 
and  promotlTe  of  private  jjonvenlence 
on\y\  and  tberefore  the  exercise  uf  the 

Kower,  even  if  lodged  In  the  appellee  by 
!gtBlatlTe  Ki'^nt,  mast  be  relaeed  and  de- 
nied. The  syllogistic  stateineiit  in  irrefraga- 
ble, and  the  conclusion  to  which  we  are 
coDducted  final.  If  the  preinlaee  on  which 
it  rests  are  soand.  But  the  record  lif  the 
cause  demolishes  the  minor  u  rem  lee  of  the 
argnraent.  The  bill  cS  appellee  avers  that 
the  land  Is  necessary,  and  the  eoal-chute 
and  switch-tracks  Indispensaole,  and  the 
demnrrer  confesses  the  trnth  of  these  aver- 
ments.  And  so,  we  see,  the  effort  to  nar- 
row the  question  at  this  point  falls.  (2) 
The  further  effort  to  narrow  the  qnestlun 
restsupontbe  proposition  that  uoudemna- 
tlon  proceedings  under  the  act  of  1886, 
which  we  have  briefly  qaoted  hereinbe- 
fore, can  only  be  had  to  the  extent  of  forc- 
ing a  way  through  the  lands  of  disagree- 
ing owners,  and  that,  a  right  of  way 

ihelcl  by  ua  In  Sallroad  Co.  v.  Barrett,  67 
lies.  579,  7  South.  Kep.  649,  to  be  only 
about  80  feet  in  width  on  the  Oofaea  lands 
at  the  point  where  condemnation  is  now 
BOUtcht  to  be  had]  having  once  been  ob- 
tained by  purchase,  without  resort  to  the 
exercise  of  the  right  of  eminent  domain, 
the  power  originally  conferred  has  been 
exhausted,  and  no  appropriation  Is  now 
possible.  The  answer  to  this  proposition 
win  be  found  by  reference  to  the  language 
of  the  charter,  contained  In  the  act  of  1836. 
The  fourth  section  confers  power  and  au- 
thority on  the  railroad  company  to  enter 
upon  lands  through  which  they  shall  deem 
it  necessary  to  make  the  railroad,  (not  a 
mere  road-bed  or  even  a  mere  right  of 
way)  and  to  lay  out  the  same  according 
to  their  pleasure,  etc.  Tbeflfth  section,  in 
cases  where  agreement  could  not  be  had 
with  the  land-owners,  provides  for  asseas< 
Ing  compensation  to  the  unwilling  owner 
for  "damage  suffered  by  such  owner  by 
reason  of  the  making  of  said  road  throogb 
land."  And  further,  by  this  fifth  section 
It  Is  declared  that  "the  Inquest  shall  vest 
In  said  company  the  right  to  occupy  and 
use  such  lands  for  the  purpoaes  of  said 
railroad** etc.  These  several  quotations 
show  quite  clearly  that  the  power  con- 
teired  was  not  that  of  forcing  a  mere  road- 
bed, or  mere  right  of  way.  from  Vlcksbui^ 
to  Jacksotf,  but  to  enable  the  company  to 
acquire  the  right  to  use  and  occupy  lands 
to  build  and  maintain  a  railroad  between 
the  two  named  points.  To  do  this, 
grounds  tor  intermediate  stations,  grounds 
for  terminal  facilities,  grounds  for  side 
tracks,  grounds  for  water  supply,  and 
grounds  for  deposit  of  fuel  were  equally 
necessary  and  equally  In  legislative  con- 
templation as  grounds  for  a  road-bed 
Itself.  Finding,  thus,  the  effort  to  narrow 
the  inquiry  Involved  nnavalltng,  the  real 
question  remains,  vis. :  Does  the  original 
and  single  exercise  of  the  right  of  eminent 
domain,  conferred  by  legislative  power, 
exhaust  the  grant?  Can  there  be  no  sec- 
ond exercise  of  the  right  when  necetmity 
arises?  It  Is  hardly  necessary  to  say 
that  the  right  of  eminent  dt)main — an  at- 
tributeof  sovereignty — can  neither  be  con» 
ferred  nor  exenued  for  private  conven- 


ience or  corporate  advantage.  Only  the 
public  good  will  ophold  the  grant  or  the 
exercise  of  the  r^ht.  Neither  In  a  first  ap- 
propriatlott  nor  any  snbsequent  one  caa 
the  power  to  take  privateproperty  against 
the  consent  of  the  owner  be  upheld  except 
in  easea  where  the  public  good  requires  It. 
Where,  however,  the  exercise  of  this  right 
of  eminent  domain  has  been  cooterred  tor 
the  public  good,  for  the  promotion  of  the 
Interests  ol  the  eoinmiinity  at  large,  and 
the  subsequently  arising  necessities  of  the 
peopledeiuand  enlarged  means  and  ampler 
facflltlea  to  meet  the  ends  contemplated  In 
the  original  grant  uf  power,  what  valid 
reason  can  be  assigned  for  limiting  the  ex- 
ercise to  a  solitary  act?  The  grant  to 
railways  of  the  right  of  condemnation  1b 
founded  upon  the  public  use.  The  main 
lines  at  least  are  In  the  nature  of  great 
public  highways,  constructed  to  meet  the 
convenience  and  Interests  of  travel  and 
traffic;  and  In  their  construction  they  are, 
if  the  ends  of  their  creation  are  to  be  met, 
to  grow  with  the  growth  of  the  country, 
and  keep  step  with  the  requirements  uf 
the  public  needs.  The  meager  eqnlpment 
and  small  tarllltles  necessary  to  meet  the 
public  convenience  and  good  50  years  ago, 
when  the  original  corporation,  of  which 
appellee  la  the  successor,  projected  anri 
laid  out  and  built  a  small  railway  to  con- 
nect two  towns,  small  In  population,  and 
iDHigntficant  In  commercial  aspects,  re- 
quired but  little  land  for  road-bed  and 
side  tracks,  and  station-houses  and  turn- 
tables, and  repair-shops  and  terminal  and 
other  facilities,  and  nocondemuatlon could 
have  been  reasonably  contemplated  be- 
yond the  tKen  necessities.  But  now,  when 
the  small  iiue  between  Vlcksburg  and 
Jackson  has  stretched  across  the  entire 
state,  and  has  become  an  Int^cral  part 
of  a  great  system  of  railway  communica- 
tion reaching  through  many  states,  and 
when  the  mighty  increase  In  population 
and  the  vast  multiplication  of  commercial 
Interests  and  enterprises  demand  then  un- 
thought-of  facilities  to  fulfill  the  ends  of 
the  railway's  creation,  shall  the  company 
be  coQflned  to  the  miserable  and  wholly 
Inadequate  facilltira  and  means  which,  at 
the  beglDulng,  met  the  object  for  which 
the  legislature  gave  It  life?  We  do  nut 
forget  that  grants  of  power  of  the  charac- 
ter under  consideration  are  to  be  strictly 
construed.  But  that  is  not  a  strict  con- 
struction wliich  denies  to  the  agency  cre- 
ated the  very  means  which  are  Indispensa- 
ble to  the  accomplishment  of  the  ends  of 
its  creation.  That  Is  the  destruction  of 
the  agency,  and  not  a  construct1<m  of  the 
grant  of  the  powers  conferred.  Whatever 
is  clearly  necessary  to  the  execution  of  the 
public  good  contemplated  In  the  creation 
of  the  agency  is  as  clearly  within  the 
grant  as  the  expressly  delegated  power. 
The  rigid  adherence  to  the  letter  of  the 
grant  will  deny  to  the  railway  everything 
except  a  mere  road-bed.  Oroands  f(>r 
side  tracks,  for  Htatfon-honses,  tor  tnm  • 
tables,  for  fuel  storage,  for  water-tanka, 
ftir  repair-shops,  win  be  admitted  to  be 
absolutely  indispensable  to  the  operation 
ofthegrertt  public  purpose  for  which  the 
corpiiratiun  was  created  ;  and  no  syllahlQ 
touching  these  necessary  adjuncts  can  b  » 
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found  In  fha  letter  o(  the  cbarter.  Trne, 
the  public  QseB  only  the  main  line  o(  the 
railway,  and  all  tb«  adjnncts  Jnat  name4 
ara  need  solely  hy  the  railway  corapacy, 
and  yet  these  are  as  necesiiary  to  the  at- 
tufninent  of  the  public  good  as  the  main 
line  Itself.  There  was  no  necessity  for 
more  land  than  the  railway  company  took 
50  yeara  ago.  Was  It  la  the  leglBlatlre 
purpose  to  require  of  Its  creature  that 
provision  which  would  enable  it  to  look 
through  a  halt  century,  and,  at  the  out- 
set, make  ample,  though  then  naeless,  pro- 
vision for  all  future  public  neceesltlen? 
Rather,  shall  we  not  be  warranted  In 
holding  that  when  the  state,  for  the  pub- 
lic goud,  authorised  this  corporation  to 
appropriate  lands,  it  was  In  contempla- 
tion that  the  power  should  only  be  used 
as  necessity  arose,  nnd  tbat  private  prop- 
erty would  not  thus  be  taken  until  the 
general  cnnvenlence  and  pubhc  welTare  re- 
quired? Thla  course  commends  Iteetf  as 
the  one  imposing  fewer  burdens  on  the  cor- 
poration, and  smaller  hardships  upon  the 
private  citizen,  whose  lands  might  be 
needed.  ''Hnfficlent  unto  the  day  Is  the 
evil  thereof"  would  eeem  to  be  of  force  In 
the  domain  of  appropriation,  as  well  as 
slsewhere  In  human  affairs.  Without  cit- 
ing authorities  in  detail,  we  think  the 
proposition  that  a  single  exercise  of  the 
right  of  eminent  domain  by  a  railway 
company  does  not  exhaust  the  grant 
Is  supported  by  the  weight  of  jndlctal 
opinion  aa  well  as  by  soand  reason.  The 
decree  of  the  chancery  court  overmliog 
the  demurrer  of  the  appellant  1r  afHrmed, 
and  the  caose  Is  remanded  for  further  pro- 
ceedings. 


Dot'OLAB  V.  DowNixo.  Clerk. 
(fiupreme  Covrt  tig  Anratmlppf.  April  SO,  1891.) 

BOHOOLB— C0MPBNSATI03I  Or  TSACBXBB. 

Though  Act  MisB.  March  15,  1884.  "to  pro- 
Tide  for  the  paymeat  of  the  oatstandlng  public 
aebool  oerUflestes,"  declared  that  Aach  teacfaen* 
oettlAcates  aa  were  not  proMoted  porsaaiit  to  Its 
prorialona- should  be  barred  of  all  beneflt  under 
that  act,  tbia  doe*  not  relieve  the  county  from 
the  obllipation  topay  ralldcertlfloatea  wbluiwere 
not  preaented  under  the  act,  beoause  they  had 
been  mislaid. 

Appeal  from  circuit  court.  Hinds  coun- 
ty; J.  B.  Chrisman,  Judge. 

Douglas  had  taught  Inthepubllc  schools 
of  Hinds  county  prior  to  1884,  and  held 
teachers*  certificates  Issued  to  him  by  the 
proper  authority.  He  lost  or  misplaced 
these  certificates,  and  only  found  them  re- 
cently ;  whereupon  he  presented  them  to 
the  !ippe]lee,  clerk  of  the  board  of  super- 
visors, and  demanded  warrants  to  be  Is* 
sued  for  them,  which  demand  was  refused, 
because  they  had  not  been  passed  upon  by 
the  commission  under  the  act  of  1SS4. 
Douglas  then  filed  his  petition  for  a  mao- 
damns  to  compel  the  Issuance  of  the  war- 
rants, to  which  petition  an  answer  wns 
filed  admitting  that  Douglas  taught  the 
school,  and  that  the  certificates  were 
proper,  bat  tbat  there  was  no  authority 
for  their  payment,  because  of  the  act  of 
1884,  etc.  To  this  answer  Douglas  de- 
murred, bis  demurrer  was  overruled,  and 
T.9BO.no.lO— iH 


«.  BLOHBERG.  IK 


his  petition  dtsmtesed,  froA  which  he  ap- 

J.  (ft  I/,  jr.  SbeitoB^  for  appellant.  D.  8. 
Femriogy  lor  appellee. 

Campbbll.  J.  It  was  not  the  purpose 
or  eDect  of  An  act  to  provide  lor  the  pay- 
ment of  the  outstanding  public  school  cer- 
tificates, "  etc..  Id  Hhads  county,  approved 
March  15, 1884,  to  bar  or  otherwise  affeet 
such  valid  certificates  as  might  not  be 
presented  and  acted  ou  In  pursuance  of 
that  act,  except  as  declared  by  It,  viz. : 
"Said  claims  wlU  be  barred  from  all  bene- 
fit or  advantage  under  this  act. "  Teach- 
ers* (^rtlficates  existed  in  such  numbers  aa 
to  forbid  their  payment  for  want  of  fuuda 
under  the  current  levies  from  year  to  year, 
and  the  validity  of  many  certificates  was 
questioned,  and  the  scheme  was  to  have 
them  brought  forward  and  Investigated 
and  passed  on,  aud  for  such  as  were  ap- 
proved to  be  paid  In  the  manner  provided, 
which  was  by  a  special  levy  for  that  puiv 
pose;  and  It  was  declared  that  all  suck 
claims  as  were  not  as  provided  for  should 
be**barred  from  all  benefit  or  advantage 
under  this  act.**  but  except  as  to  that 
they  stood  Just  aa  before.  The  claim  of 
the  appellant  was  not  presented  under  the 
act  cited,  because  of  having  been  mislaid, 
a  condition  for  which  the  act  did  uot  pro- 
vide; and  his  certificates  could  not  have 
been  presented,  hut  they  were  not  aflected 
by  this  circumstance,  except  to  t>e  ex- 
cluded from  all  benefit  or  advantage  un- 
der this  act.  They  wei-u  valid  claims 
against  the  county,  and  remained  so. 
The  legislature  might  have  required  their 
presentation  within  a  reasonable  tlmq. 
and  caused  them  to  be  barred  as  clulma 
against  the  county,  but  that  was  not 
done  or  attempted.  They  are  not  barred. 
No  reason  exists  for  refusing  payment. 
They  are  valid  claims  against  Hinds  conn 
ty,  and  there  Is  money  In  the  treasury 
prupprly  appropriable  to  their  payment 
Upon  the  (acts  stated  In  the  petition,  a 
mitaifaraiw  should  beawarded.  Tbejudg^ 
meat  is  reversed,  the  demurrer  to  the  ai^ 
swer  sustained,  and  leave  to  defendant  to 
answer  over,  and  cause  remanded. 


Town  of  KoaciusKo  v.  slohbrrs. 
(Supreme  Court  ttf  Jffestatlppi.  April  20, 1891. ) 

UoNiatPALOaDutAXCBa— QuARAXTixa—BasTBAunr 

or  Trade. 

In  the  absence  of  an  epidemic  ahowiug  aa 
apparent  necessity  therefor,  an  ordinance  pro- 
hibiting anyonemtmbringlngsecond-band  cloth- 
ing into  a  town,  or  exposing  it  for  a^  therein, 
without  fumlsbing  proof  to  the  mayor  that  it  dM 
not  come  from  an  infected  district.  Is  not  a  valid 
exercise  of  the  cbarter  poww  to  establish  and 
enforce  qoarantine  regulations,  bat  la  aa  anrea> 
sooable  restraint  of  trade.  . 

Appeal  from  circuit  court,  Attala  coun- 
ty;  C.  H.  Campbri.l,  Judge. 

Solomon  Slomberg  was  proceeded 
against  under  ordinance  of  the  town  ol 
Kosciusko  for  dealing  In  second-hand 
clothing  without  complying  with  such  or- 
dinance. There  was  Judgment  in  favor  of 
BlombersT.  from  which  the  town  ap> 
pealed. 

Aaderma,  Hadcn  A  Da  via,  for  appellant. 
AUeu  A  MoVool,  (or  appellee. 
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W^ooDB,  C.  J.  The  cbarter  of  the  town 
of  Kosciusko  confers  upou  the  authorities 
4>I  that  municipality  the  power  ol  etttab- 
Ushing  and  enforcing  quarantine  and  otti- 
er  regulations  nscMuary  to  the  health  of 
the  town ;  of  malcing regulations  tosecure 
the  general  health  of  the  Inhabitants  of 
the  town,  and  to  prevent  and  remove  nni- 
•aances;  and  of  paBslng  all  ordinances 
which  may  be  necessary  to  carry  into 
effect  the  powera  cunlerred.  In  supposed 
pursuance  ot  these  charter  powers,  the 
mnniclpal  authorities  adopted  an  ordi- 
nance declaring  it  unlawful  for  any  person 
to  bring  Into  the  town  or  to  olfer  for  sale 
therein  second-hand  clothing,  wlthoutflrst 
■having  produced  satisfactory  priiof  to  the 
mayor  ol  the  town  that  soeh  clothing  did 
tiot  rome  from  a  district  or  locality  in 
which  any  contagion  or  Infection  was  pre- 
vailing or  had  prevailed.  The  power  to 
prevent  the  Introduction  ot  infections  and 
«ontagtotia  disenBeti,  by  appropriate  regu- 
iattons,  la  not  to  be  disputed.  But,  to  Jus- 
tify the  sweeping  and  far-reaching  use  ot 
the  powerexercised  In  the  ordinance  in  the 
•earn  before  ua,  there  must  be,  at  least, 
some  circumstances  apparently  render- 
ing such  exercise  of  this  power  necessary 
lor  the  preservation  of  the  health  ot  the 
f>abllc.  The  town  may  qnarantine,  In 
cases dema nding that  extraordinary  meas- 
are,  in  seasons  of  epidemic,  In  the  Interest 
ot  public  bealtb,  but  to  Justify  the  exer- 
cise ol  this  power  there  must  be  apparent 
neceflslty  for  so  doing.  In  such  caaes,  r^- 
vlatlons  unpleasantly  or  Injuriously  affect- 
ing the  individual  may  be  properly  em- 
ployed to  accomplish  the  general  safety, 
fiat,  in  the  absence  of  any  epidemic  appar- 
ently requiring  the  use  ot  quarantine  reg- 
ulations and  regulations  restraining 
trade,  temporarily,  the  exercise  of  such 
power,  In  the  manner  employed  in  the  or- 
dinance of  the  town  of  Kosciusko,  be- 
comes unreasonable  and  oppressive.  The 
ordinance  Is  in  restraint  of  a  legitimate 
trade,  and  Is  unequal  and  unjust  In  Its 
terms  «nd  iperattun.  It  cannot  becon- 
tended  that  a  second-hand  clothing  store 
is  a  nuisance  perse,  or  that  second-hand 

foods  are  Infectious  In  their  nature.  If 
rought  from  a  locality  in  which  Infec- 
tious and  contagious  diseases  are  prevail- 
ing or  have  recently  prevailed,  sucond- 
liand  goods  might  properly  be  regarded 
■as  endangering  the  general  safety  and 
pnbUc  health ;  but  the  same  Is  equally  true 
■of  new  and  unused  goods.  Between  the 
oew  and  the  second-hand,  the  difference, 
At  the  most,  is  a  degree  in  danger  only. 
Why  impose  the  burden  in  the  one  ca^e, 
and  nut  in  the  other?  And  why  Impose, 
In  either  case,  where  there  Is  no  pretext  of 
apparent  necessity  tor  such  Interference 
with  lawful  traffic?  The  ordinance  Is 
clearly  an  unreasonable  and  nnjast  inter- 
ference with  a  legitimate  and  recognized 
-business  pursuit,  and  Is  a  permanent  re- 
«tra4nt  upon  trade.  Affirmed. 


HRNRT  I>ILLAKD. 

iBusnneiM  Court  Of  Visitot^pi.  April  90,  un.) 

BbFLBVXN— JODOIIBKT— UaBS  AND  CoUT. 

In  replevin  for  a  mare  and  oolt,  it  Is  no 
Cvonnd  for  vacating  the  Judgment  that  there  was 


not  a  sepMBte finding  of  thevalneof  each  article; 
tbe  mare  and  colt  being  eo  intimately  connected 
aa  to  constitute  one  whole. 

Appeal  from  cli-cutt  court,  Yasoo  coun- 
ty ;  J.  B.  Cbbisman,  Judge. 

One  Mrs.  Hhepherd,  mother-in-law  ot 
Dlllard,  the  husband  ol  appellee,  Mrs.  R. 
Dillard.sold  to  Dlllard  a  frray  mare,  which 
was  to  be  his  It  he  should  pay  for  the 
mare  In  the  fall,  when  he  gathered  his 
crops;  but  when  that  time  came  Dlllard 
was  unable  to  pay,  and  fals  wife,  the  ap- 
pellee, went  to  Mrs.  Shepherd,  her  mother, 
and  bought  the  mare,  paying  fur  her  with 
money  she  realized  from  cotton  turned 
over  to  her  by  her  husband  as  her  share 
of  the  crop.  Mrs.  Dlllard  exchanged  this 
gray  mare  for  a  bay  mare,  which  after- 
wards had  a  colt.  Mr.  Dlllard  had  given 
a  deed  uf  trust  to  appellant,  Henry,  on  his 
stock,  by  name,  (not  Incladlng  this  gray 
mare,)  crops,  ete.,  tor  supplies  to  be  fur 
niahed,  and  which  werelnmlshed,by  Hen- 
ry. There  was  default  In  payment  by 
Dlllard,  and  the  trustee.  In  the  deed  of 
trust,  seized  property  under  deed  ot  trust. 
Including  the  bay  mare  and  colt,  for  which 
Mrs.  Dlllard  had  exchanged  the  gray 
mare;  Dlllard  claiming  that  the  words, 
"all  other  stock  in  my  possession,"  were 
Inserted  after  be  signed  tbe  same,  and 
after  tbe  acknowledgment;  these  words 
being  the  only  ones  which  could,  by  any 
possible  construction,  be  held  to  include 
the  gray  mare  or  her  representative,  the 
bay  mare  and  colt.  Mrs.  Dlllard,  after 
the  selsnre  of  her  mare  and  colt,  sued  ont 
a  writ  of  replevin  to  recover  the  same, 
and  was  succrasfnl;  but  thejudgment  ren- 
dered tor  her  failed  to  assesH  the  value  of 
the  mare  and  colt  separately,  from  wbtcb 
Judgment  Henry  appealed. 

T.  H.  Campbell,  tor  appellant.  C&Iboon 
dt  Qreen  and  C.  H.  Perktns,  tor  appellee. 

WooDB,  O.  J.   We  concur  In  the  findings 

of  facts  and  the  Judgment  ot  the  court  he- 
low.  Those  facts,  fairly  considered,  pat 
the  rights  ot  the  appellee  to  the  property 
in  suit  wholly  outride  of  the  reach  of  tbe 
rule  established  by  section  1178  ot  our 
Code.  The  court,  too, correctly  refased  to 
vacate  the  Judgment,  liecause,  as  alleged 
In  appellant's  motion  for  a  new  trial, 
there  was  no  separate  finding  of  the  value 
of  each  article.  A  mare  and  her  young 
offspring  may,  we  think,  be  properly  con- 
sidered, accordlngto  common  understand- 
ing, as  so  necessarily  and  intimately  con- 
nected together  as  to  constitute  one 
whole.  In  Drane  v.  Hllxhelni,  18  Smedes 
&  M.  33B,  a  barouche  and  harness  were  re- 
garded as  parts  of  one  whole,  and  the 
court  refuse<l  to  award  a  new  trial,  be- 
cause but  one  value  was  placed  by  the  Jury 
upon  both.  The  union  of  a  dam  and  lier 
tender  offspring  must  be  conceded  to  be 
mure  intimate  tlian  that  between  a  ve- 
hicle and  its  harness.  We  concur  In  tbe 
Judgment  ot  the  ctrcnltcourt,andthe  same 
IS  affirmed. 


Thoupson  t.  Statb. 
{Suiprmne  Court  of  JUintotlppi.  April  90, 18B1.) 
HomoinB— SsLT-DsnMsa— iHsTBDCTioxa. 
1.  A  person  cannot  arm  himself  with  a  deadly 
weapon,  with  the  IntenUcm  of  osing  It  to  over- 
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come  his  adTorsarr,  if  necessary,  aod,  so  armed, 
go  upon  his  ncenuses,  and  provoke  a  dUQcnltf 
with  him,  am  slay  him,  and  afterwards  be  heard 
to  say  that  he  acted  in  self-defense. 

3w  It  is  error  to  modify  an  instruction  that 
defendant  should  he  acqaitted,  if  he  acted  in 
self-defense,  by  adding,  "tinless  the  Jury  believe 
that  defendant  brought  on  the  difficulty, "  since 
it  might  mislead  the  Jozy  to  think  it  their  duty 
to  conrlot  witilioat  regard  to  defendant's  Intent 
In  provoking  the  difficulty. 

Appeal  from  circuit  court.  Sunflower 
county;  B.  W.  Williamuon.  Judge. 

Appellant,  Tboiupaon,  was  indicted  for 
tbe  murder  ut-one  Tfaomas.  The  evidence 
was  tu  tbe  effect  that  Tbompsun  went  to 
tbe  huuee  of  Tboraas,  armed  with  a  rifle, 
to  get  "Bume  things"  bis  (Thompson's) 
wife  bad  left  there  the  day  before.  Thomp- 
son called  for  Thomas,  and  Thomas,  be- 
fore goluK  out.  armed  himself  with  a 
pistol ;  and  In  tbe  dlwossion  occurring  be- 
tween tbe  partluB  anger  arose,  and  Thom- 
as drew  out  his  pistol,  whereupon  Thomp- 
son sbot  and  killed  Thomas.  Tbe  court 
gave  the  following  instrnctlon,  among 
others:  "(6)  The  court  further  Instructs 
the  Jury  that  a  person  cannot  arm  himself 
with  a  deadly  weapon,  with  the  intention 
of  using  It  to  overcome  his  adversary,  if 
necessary,  and,  so  armed,  go  upon  the 
premises  of  another,  and  proroke  a  difll- 
calty  with  bhn.  and  in  such  difficulty  slay 
bis  advereary  with  Rucb  deadly  weapon, 
and  be  heard  to  say  that  he  acted  In  self- 
defense."  The  court  gave  tbe  following 
Inatmctlon  tor  defendant  as  modified,  the 
modlflcatluo  being  tbe  words  In  parenthe- 
sis: "(4)  The  conrtlnstmcts  the  Jury  that 
a  man  assaulted,  or  abont  to  be  aesaulted, 
with  a  deadly  weapon,  Is  not  required  by 
the  law  to  wait  until  his  adversary  Is  on 
equal  terms  with  blm,  but  may  rightfully 
anticipate  the  action  of  his  advereary.and 
kill  blm,  when  to  strike  in  anticipation  Is 
necessary  to  self-defense;  and,  unless  tbe 
Jury  are  satisfied  to  a  moral  certainty*  be- 
yond erery  reasonable  donbt.  that  the  de- 
ceased at  the  time  of  the  killing  was  not 
attempting  to  draw  or  use  a  pistol,  then 
they  must  find  the  defendant  not  guilty, 
(unleHS  they  believe  from  the  evidence  the 
defendant  brought  on  tbe  difficulty.)" 
Someevldence  tended  to  show  that  Thomp- 
son was  golna;huntlng,  and  simply  stopped 
by  the  house  of  Thomas  for  his  wife's 
"things.'*  There  was  verdict  of  guilty 
against  Thompson,  and  Judgment  of 
death,  from  which  he  appealed. 

Ctiapmna  &  Paxton,  for  appellant. 

Woom,  C.  J.  The  sixth  instruction  for 
the  state  accurately  informed  tbe  Jury 
that  a  man  cannot  arm  himself  with  a 
deadly  weapon,  Intending  to  use  It,  if  nec- 
essary, to  overcome  his  adversary,  and 
then  hunt  op  that  adversary,  and  pro- 
voke a  difficulty,  and  in  tbe  difficulty  thuH 

ftrovoked  slay  blm,  and  then  be  beard  to 
nvoke  bis  riight  of  self-defense.  We  In- 
dulge tbe  hope  that  the  trial  courts  will 
BO  continue  to  Instruct  the  Juries,  and 
that  the  Juries  will  continue  sacredly  tti 
observe  the  instruction,  until  such  time  as 
men  cease  to  arm  tbemBeUea  to  avenge 
their  wrongs,  real  or  fancied,  and  seek 
their  adverHarles,  and  provoke  difficulties, 
and,  nnder  the  pretense  of  defending  them- 


KAT.  BANE.  209 


selves  in  euconnters  which  they  have  pur- 
posely brought  on,  attempt  to  escape  pnn- 
Istiment  on  the  ground  of  self-defense. 
While  approving  this  Instruction  In  the 
fullest  manner,  we  shall  be  constrained  to 
reverse  the  Judgment  hecanse  of  the  modi- 
fications by  the  court  of  some  of  theln- 
ptructioas,  as  asked  by  the  defendant,  and 
notably  the  defendant's  fourth  prayer. 
These  modifications,  we  have  no  doubt, 
were  made  by  tbe  court  In  onler  to  make 
the  defendant's  charges  conform  to  the 
law  properly  announced  in  the  state's 
sixth  Instruction,  but  we  fear  they  so  nar- 
rowed the  Issne  Involved  as  to  make  the 
defendant  answerable,  In  a  capital  prose- 
cutinn,  for  having  brought  on  the  dIfH 
cult.}'  with  no  Intention  on  his  part  to  kill 
or  do  great  bodily  harm.  The  modifica- 
tions were  obviously  designed  to  make 
the  defendant's  Instructions  conform  to 
tbe  sixth  Instrnctlon  given  for  the  state, 
but  the  Jury  may  hare  been  misled  by  It, 
and  concluded  that,  If  the  defendant 
brought  on  the  difficulty  by  merely  going 
to  the  house  of  the  deceased,  and  calling 
for  blm,  It  was  th^r  duty  to  convict, 
regardless  of  tbe  Intentiou  of  tbe  accused 
In  bringing  on  the  diflleulty.  On  this 
ground  the  Judgment  will  be  reversed. 


Tbbrt  v.  Birmingham  Nat.  Bank. 

(Supreme  Court  nf  Alabama.  AjoAl  29, 18S1. ) 

FuDoa— Bau  ar  PLSDosa—EviDaiioa— Books  ov 
BVOOK  ExcHAses. 

1.  Where  a  pledgee,  without  notice  to  the 
pledgeor,  sells  the  pledge,  and  in  fact  Its^f  be- 
oomes  the  ponduaer,  so  that  it  Is  able  to  letam 
the  pledKO,  sad  then  gives  noUas  of  the  intaUIoi 
to  8ell,iui«re  is  no  oonveraioii. 

a.  Where  a  pledgeor  authorlxes  a  pledgee  to 
sell  a  pledge  of  stock  through  any  broker  on  the 
stock  exchange,  the  boolcs  of  the  stock  exchange, 
a  private  oorporatdon,  are  not  admissible  In  an 
action  between  the  pledgeor  and  pledgee  to  show 
that  It  was  sold  as  directed,  witnoat  aoootmting 
for  the  abaenos  of  the  ssaetary  who  nude  the 
entries. 

Appeal  from  circuit  court,  Jefferson 
county:  Jamrs  B.  Hkad,  Judge. 

This  was  a  suit  by  the  appellee  against 
the  apitellant  on  a  promissory  note  made 
by  appellant  to  appellee.  Tbe  pleas  of  de- 
fendant, briefly  stated,  were,  payment, 
want  of  consideration,  failure  of  consider- 
ation, and  set-off.  Tbe  set-off  pleaded 
wasfordamage?  for  an  alleged  conversion 
of  stock  in  an  incorporated  company, 
which  had  been  pledged  by  defendant  with 
the  plaintiff  to  secure  the  debt  sued  on. 
The  defendant  contended  that  the  note 
sned  on  was  with<int  connlderatluu,  hav- 
ing been  made  under  the  tollo  wing  circum- 
stances: Beed,  the  president  at  that  time 
of  the  plaintiff  bank,  In  June,  1887,  re- 
quested defendant  tosub^rlbe  furacertatu 
number  of  shares  In  tbe  Edison  Electric 
A  Illuminating  Company,  of  which  Beed 
was  also  secretary.  Befendunt  at  first  de- 
clined to  take  the  stock,  but  finally,  when 
Beed  proposed  to  give  him  an  option  on 
the  stock,  and  take  it  off  his  hands  at  any 
time  In  90  days,  If  he  was  dlssatlsfled  with  , 
It,  he  made  his  note  to  the  plaintiff  for  the 
full  value  of  the  stock,  payable  at  the  end 
of  90  days.  The  money  realized  from  the 
note  was  paid  by  the  bank  to  the  Eldisun 
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Electric  ft  IllumlDattnR  Oompany,  and  the 
ahares  of  stock  iuuued  In  defendant's  nauie 
were  attached  an  collateral  to  d^endant'a 
note.  TliiB  note  flret  fflTen  was  renewed 
four  dilferent  times  by  defendant,  the  last 
bel  nK  the  n  ut e  sued  on .  Defend  an  t 
claimed,  and  his  testimonj  tended  to 
show,  that  he  left  the  note  first  given  in 
trust  with  Seed,  with  the  nnderstandlns 
that  it  was  nut  to  tie  need  unless  he  con- 
cluded to  take  the  stock,  and  that  be  noti- 
fied Beed  before  the  90  days  expired  that 
he  would  not  take  the  stock.  When  the 
note  tlrst  fciven  fell  due,  the  defendant  de- 
nied bis  liability  on  it,  but  renewed  it,  nev- 
ertheless. The  last  two  renewals  of  the 
note,  us  defendant  testified,  were  made  to 
keep  from  bedne  pressed  on  another  note 
he  owed  to  the  bank,  on  which  Lane  was 
Indorser,  and  this  last-mentioned  note 
was  renewed  in  consideration  of  his  re- 
newlnx  the  note  first  mentioned.  It  was 
admitted  that  defendant  eave  K.  D.  John- 
ston, then  president  of  plaintiff  bank,  a 

?iower  ol  attorney,  In  July,  1888,  to  sril 
be  shares  of  stock  mentioned  at  private 
sate,  throuftli  brokers,  on  the  stock  ex- 
ehan^  of  the  city  of  Birmingham, and  ap- 
ply the  proceeds  to  the  note  sued  on.  The 
evidence  tended  to  show  that  the  sale  was 
made  In  this  way,  and  that  the  proceeds 
were  credited  on  defendant's  said  note. 
It  was  shown,  however,  that  before  the 
stock  was  S(»ld  the  certiflcatea  originally 
Issued  to  Terry,  and  which  had  been  In- 
dorsed  by  him  in  blank,  were  surrendered, 
and  new  certificates  Issued  in  like 
amonnts,  in  the  name  of  F.  8.  White,  all 
of  which  was  done  at  the  Instance  of  the 
plaintiff  bank;  there  being  some  evidence 
tending  to  show  that  the  bank  Itself  had 
attempted  to  purchase  this  stock,  and 
that  the  new  rerttflcates  were  Isttued  in 
White's  name  for  the  benefit  of  the  bank, 
but  without  consulting  White,  and  with- 
out his  authority  to  do  so.  These  certifi- 
cates Issued  In  White's  name  were  never 
turned  over  to  White,  butremalned  all  the 
while  in  the  bank's  possession,  with 
White's  Indorsement  thereon.  There  was 
no  onderstandlng  or  agreement  that 
White  was  to  have  any  Interest  whatever 
In  the  stock.  The  president  of  the  bank, 
having  ascertained  that  Terry,  the  defend- 
ant, bad  had  no  notice  ol  the  first  sale  of 
the  stock,  at  which  the  bank  was  the  pur- 
chaser, had  the  stuck  sold  again  on  the 
stock  exchange,  as  the  evidence  tended  to 
■bow.  after  notice  was  given  to  defend- 
ant, and  defendant  was  credited  on  the 
note  with  the  proceeds  of  this  last  sale, 
being  considerably  more  than  the  proceeds 
of  the  former  sale,  at  which  the  bank  had 
attempted  to  become  the  purchaser.  Up- 
on the  introduction  of  all  the  evidence,  the 
court.  In  its  Keneral  charge,  charged  the 
Jury  as  follows:  "I  charge  you,  gentle- 
men, that,  nnder  the  power  ol  sale  given 
by  the  defendant  to  R.  D.  Johnston,  said 
Johnston  had  the  right  to  proceed  and 
bave  tfae  stock  sold  In  the  stock  exchange, 
and  It  was  his  duty  to  do  so.  Ee  was  re- 
quired by  the  pow^er  of  sale  to  Hell  Id  the 
'stock  exchange,  and  It  was  therefore  his 
duty  to  sell  there,  and  not  at  private  sale, 
outside  of  the  exchange.  Plaintiff  says  It 
did  sell  the  stock  in  the  exchange  accord- 


ing to  the  power  of  sale,  and  credited  the 

defendant's  note  with  the  proceeds.  De- 
fendant says  plaintiff  did  not  sell  tbe  stock 

according  to  the  power  of  sale,  but  he 
says  that  plaintiff  surrendered  the  certifi- 
cates of  stock  to  the  company  which  is- 
sued them,  and  took  new  certificates  In 
the  name  of  F.S.  White;  and  that.  If  It 
sold  any  stock  in  the  exchange.  It  was  the 
certificates  which  were  In  White's  name, 
without  White's  authority  or  knowledge, 
and  without  any  understanding  or  agree- 
ment, expressed  or  implied,  between  plain- 
tiff and  White,  that  White  was  to  tutie  or 
have  any  interest  In  tbe  stock,  and  with- 
out any  such  anderstanding  or  agreement 
having  ever  arisen  between  them;  and  if 
such  certificates  all  the  while  remained  in 
plaintiff's  posaL«pIon,  and  were  never  de- 
livered to  white,  and  it  Johnston,  In  the 
exercise  of  good  faith  and  reasonable  dili- 
gence, and  in  accordance  with  the  power 
of  sale,  sold  such  stock  on  the  exchange  at 
its  then  reasonable  value,  then  the  defend- 
ant Is  not  entitled  to  credit  or  set-off,  on 
account  of  said  stock,  tor  any  greater  sum 
than  the  stock  sold  for.   I  charge  yon  fur- 
ther, gentlemen,  that  If  you  believe  from 
the  evidence  that  the  stock  was  taken  and 
disposed  of  as  above  hypothesized,  then 
there  was  no  wrongful  conversion  of  the 
stock.  If  there  was  no  wrongful  conver- 
sion of  the  stock  by  plaintiff,  then  a  prop- 
er measure  of  the  defendant's  damages  oa 
account  of  said  conversion  would  be  the 
value  of  the  stock  at  tbe  time  of  tfa?  con- 
version, with  interest  thereon  from  the 
time  of  the  conversion,  to  the  time  it  was 
applied  as  a  credit  on  defendant's  note: 
but  the  Jury  may  In  their  discretion,  U 
they  think  that  the  Justice  of  the  case  re- 
quires It,  give,  In  case  of  such  wronicful 
conversion,  the  highest  market  value  of 
the  stock,  at  anytime  from  the  time  of 
the  couverslun  to  the  time  of  the  trial.  * 
Defendant  requested  the  following  charges 
In  writing,  which  tbe  court  refused  to 
give:  fll^'If  the  Jury  find  that  the  plain- 
tiff converted  the  defendant's  stock,  and 
that  tbe  value  of  said  stuck,  with  tbe  div- 
idends thereon  added  thereto,  amounts  to 
more  than  the  balance  due  on  the  note, 
the  Jury  should  say:  'We,  the  Jury,  find 
fur  the  defendant  against  the  plaluLiff, 

and  assess  his  damages  at  $  (2) 

"The  purchase  by  the  plaintiff  of  Terry's 
stock,  and  having  the  certificates  for  same 
canceled  on  the  books  of  the  Edison  Elec- 
tric &  Illnminating  Company,  and  relssnetl 
to  F.  8.  White,  was  a  conversion  of  tbe 
stock  by  plalntin."  (S)  '*The  court 
charges  the  Jury  that  transfer  ol  B.  J. 
Terry's  stock  to  F.  S.  White  operated  as 
a  discharge  of  said  stock  from  the  pledge 
as  collateral,  and  reinvested  Terry  with 
the  right  and  title  to  said  stock."  (4> 
"The  court  charges  the  jury  that  the  evi* 
dence  In  this  case  fails  to  show  that  the 
stock  of  d*4endant  was  sold  In  aocurdanee 
with  the  power  of  attorney  given  by  de- 
fendant." (5)  "The  court  charges  the 
Jury  that.  If  they  believe  that  plaintiff  cun- 
verted  the  stock  of  defendant,  then  tbey 
may  charge  the  defendant  with  the  taljph- 
est  market  price  shown  by  tbe  proof,  and 
also  the  dividends,  II  any  are  shown  to 
bave  been  paid  un  said  stobk,  and  this 
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amoant  flhoald  be  set  off  against  the  note, 
and.  If  there  Ib  a  balance  over  after  pay- 
ing the  note,  the  rerdtct  should  be  for  the 
defendant."   (6)  "The  court  charges  the 

Inrj  to  find  for  the  defendant,  if  tbej  be- 
leve  the  evidence."  (7)  "The  roart 
charges  the  Jury  that,  If  th^  believe  from 
the  evidence  that  there  was  no  considera- 
tion for  the  note  sued  on,  they  will  find 
for  the  defendant."  Judgment  tor  plain- 
tiff, and  defendant  appeals,  assigning  as 
error  the  rn ling  on  the  evldeoce,  and  the 
giving  and  refusal  to  give  the  charges  ns 
set  forth. 

Iiane  4  Whtte^  lor  appellant.  Cabaalaa 
A  Weakt^,  and  Moanijo^  A  TomHiuon,  for 
appellee. 

CoT.BMAN,  J.  The  assignment  of  error 
presents  no  qnestion  which  brings  before 
OR  for  consideration  any  rating  of  the 
court  upon  the  pleadings.  The  conten. 
tlott  that  the  notesued  upon  was  without 
^onslderatton,  or  thatlt  wasglven  with  the 
privilege  to  cancel  same  within  90  du3r8.  Is 
without  merit.  The  proof  shows  that 
the  bank  parted  with  the  money  for  which 
the  note  was  glvCT  to  the  Edison  Elec- 
tric ft  Illuminating  Company  for  GO  shares 
of  stock  issued  In  the  name  of  the  defend- 
ant B.  J.  Terry,  and  numbered  SS  and  27, 
each  for  ^  shares.  The  first  note  was 
made  in  June.  1887,  renewed  and  extended, 
with  the  interest  added.  In  September. 
I>t87,  and  again  In  October,  1837,  again  In 
January,  18S8,  and  again  in  Aprtl,  and 
aguin  In  May,  1888,  at  which  time  the  note 
sued  umm  was  executed.  The  certificates 
of  stock  were  Indorsed  by  A.  J.  Terry  In 
blank,  were  attaehed  to  and  pledged  to 
the  bank  as  collateral  to  secure  the  pay- 
ment of  the  note,  and  afterwards  other 
collaterals  were  pledged  to  farther  secure 
the  payment  of  the  note.  In  July,  3888, 
B.  J.  Terry  In  writing  constituted  nnd  ap- 
pointed R.  D.  Johnston,  who  was  then 
president  of  the  bank,  his  attorney  to  sell, 
through  any  stork-Lroker  he  might  select, 
on  the  stock  exchange,  the  6n  shares  of 
stock  pledged,  the  proceeds  to  be  applied 
to  the  note.  A  mere  statement  of  the 
facts  is  Bufflclent  answer  to  these  two 
grounds  of  contention. 

It  Is  next  contended  that  the  pledgee  was 
guilty  of  aeon  version  of  the  stock  pledged. 
The  pledgee,  without  notice  to  the  pledge- 
or,  sold  the  stock  hypothecated,  and 
Frank  S.  White  was  reported  as  the  pur- 
chaser. The  original  certificates,  Nos.  26 
and  27,  were  surrendered,  and  new  certifi- 
cates Issued  In  thenanieot  Frank  9.  White, 
numbered  89  and  90.  These  certificates 
wereindorsed  in  blank  by  Frank  8.  White, 
and  remained  in  the  possessloii  of  the 
bank.  The  proof  showed  that  White  nev- 
er paid  anything  for  the  certificates,  or 
elamied  them:  that  his  name  was  merely 
used  by  the  bank  as  a  convenience.  In  or- 
der to  complete  a  Rale  of  the  stuck;  and 
that  the  bank  was  the  real  purchaser. 
After  this  sale  the  pledgee,  bearing  that  a 
saleol  tbepledge  could  not  be  legally  made 
without  notice  to  the  pledgeor,  notlfled  R. 
J.  Terry  In  writing  of  the  intention  to  sell 
the  stock.  The  proof  shows  that  the 
bank  held  the  certldeates  of  the  stock  all 
the  time  the  certffleatcB  wwe  In  the  name 


of  Frank  S.  White,  and  during  this  time  It 
was  In  the  power  of  the  bank  to  return 
the  stock  to  the  pledgeor  upon  the  pay- 
ment of  the  note  to  secure  which  the  stock 
was  hypothecated.  In  the  case  of  Day  v. 
Holmes,  198  Mass.  S06,  It  was  held  that, 
where  there  was  no  contract  of  sale  of  the 
stock,  no  money  or  other  consideration 
paid  or  agreed  to  be  paid  therefor  by  the 
transferee,  and  the  stock  was  taken  back 
by  Indorsement  In  blank  from  the  trans- 
feree, so  that  the  stock  remained  under 
the  control  of  the  pledgee  ready  for  deliv- 
ery to  the  pledgeoron  payment  of  the  note, 
there  was  no  conversion ;  and  the  same 
rule  was  declared  in  Fay  v.  Gray,  124  Mass. 
500.  To  constitute  n  conversion,  there 
must  be  a  tortious  detention  of  the  prop- 
erty from  the  owner,  or  its  destruction, 
or  the  exclusion  or  defiance  of  the  owner's 
right,  or  withholding  the  possession  un- 
der a  claim  of  title  Inconsistent  with  that 
ot  the  owner.  Conner  v.  Allen.  88  Ala. 
nO;  Thweat  ▼.  Stamps.  67  Ala.  9S;  Penny 
V.  State.  88  Ala.  106.  7  South.  Rep.  00.  The 
evidence  shows  that  the  pledgee  recog- 
nised the  stock  to  be  that  of  Terry,  sub- 
ject to  the  hypothecation,  although  the 
certificates  were  Issued  In  the  name  of 
White.  The  notice  given  of  the  intended 
sale  of  the  stock  ou  the  stock  exchange 
was  a  recognition  of  the  rigbt  of  the 
pledgeor.  •  Whether  these  facts  were  proven 
or  not  was  properly  left  to  the  Jury.  The 
dealings  of  the  bank  In  regard  to  Hie  hy- 
pothecated certificates  of  stock,  the  credit 
entered  on  the  not«,  were  entered  on  the 
books  of  the  bank.  The  evidence  shows 
that  the  pledgeoilwas  a  stockholder  In  the 
foaok,  a  member  of  the  finance  committee, 
and  a  director,  at  the  time  and  for  some 
time  after  the  hypothecation  of  the  stock. 
We  must  presume  he  had  access  to  the 
books,  ana  knew  the  condition  of  his  note 
and  collaterals,  at  lesHt  so  long  as  he  held 
this  relation  to  the  bank.  There  Is  no 
dlfllealty  in  tracing  the  stock  originally 
Issued  by  the  Edison  Electric  Light  Com- 
pany In  the  name  of  B.  J.  Terry  to  Its 
present  holder,  James  H.  Little.  The 
stock-book  of  the  company  shows  that 
Nos.  86  and  27,  of  25  shares  each,  were  Is- 
sued to  R.  J.  Terry.  The  stock-book  fur- 
ther shows  that  the  certificates  represent- 
ing these  numbers  were  returned  and  can- 
celed, and  the  same  stock  was  relfwned  to 
White  as  Nos.  69  and  90;  that  these  were 
returned  and  canceled,  and  relRsued  as  101 
and  1U2  to  E.  W.  Rucker,  and  101  and  lOS 
canceled,  and  reissued  to  James  H.  Uttle, 
the  present  holder,  as  106  and  107. 

The  evidence  tended  to  show  that,  be- 
tween the  hypothecation  ot  the  stock  and 
the  trial,  the  value  of  the  stiick  varied 
from  30  cents  to  par,  and  dtfendant 
claimed  as  a  set-off  the  highest  market 
value.  As  evidence  tending  to  show  that 
the  stock  was  sold  on  the  stuck  exchange 
as  directed  by  the  power  of  attorney  of 
the  pledgeor.  and  the  date  of  the  sale,  and 
the  price  at  which  the  stock  was  sold,  the 
plalntlir  introduced  in  evidence  the  tiook 
of  the  stock  exchange  In  which  was  rs- 
corded  the  sales.  It  was  shown  that 
Louis  Frierson  was  the  secretary  ot  the 
company;  that  the  entries  wvro  In  hts 
handwriting;  and  that  be  waaaltveantf 
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Id  tbe  city,  and  no  showing  made  to  ac- 
count (or  hlB  absence.  It  was  proven  that 
the  book  was  tbe  regular  stocfc-buok  of 
Bales;  that  It  wom  correctly  kept*  and  tbe 
entries  were  In  the  hand  wiitlnfc  of  tbe  sec- 
retary. Upon  this  proot  tlie  books  were 
admitted  as  evidence,  affalnst  the  objection 
of  the  defendant.  The  exception  presents 
for  decision  tbe  question  of  the  admissibil- 
ity of  the  books  of  a  private  corporation 
as  orlgiual  evidence  against  third  persons, 
npon  such  preliminary  proot  as  was  made 
In  this  case.  It  taaH  been  declared  that  an 
exception  to  tbe  general  rule  that  tbebest 
evidence  must  be  produced  obtains  In  *he 
case  of  public  writings,  as  It  would  be  Im- 

{iroper  to  permit  thera  to  be  transported 
rom  place  to  place.  The  bank  of  tbe 
state  of  Alabama  and  its  branches  are  the 
property  of  the  public,  and  there  can  be 
no  doubt  that  Its  books  are  public  writ- 
lom,  and  are  wltblu  the  rule.  Crawford 
v.Bank,  S  Ala.  ftO.  Mr.  Wharton  says: 
"Bank-books  are  admlMibleas  ahuwlng 
a  primti  facie  case  against  tbe  bank  by 
whom  tbe  entries  are  made,  and  a  party 
dealing  with  the  bank,  so  far  as  he  has 
made  tbe  person  making  the  entries  his 
agent.  Entries  made  by  strangers,  bow- 
ever,  without  tbe  knowledge  of  the  liti- 
gants, cannot  be  received  as  against  ^tber 
of  the  litigants.  Ordinarily,  bank-books 
are  not  evidence  insults  to  which  tbe  bank 
Is  not  a  party,  without  proving  such 
books,  by  the  clerk  who  made  the  entry, 
if  within  process,  or  proving  his  handwrit- 
ing, It  he  Is  outside  of  process."  :!  Whart. 
Bv.  S 1131.  At  common  law,  the  admissi- 
bility of  tbe  books  ol  the  eorporatlon  de- 
pended upon  the  nature  ct  the  acts  record- 
ed. If  they  were  obviously  uf  a  public 
character,  and  the  entries  made  by  a  prop- 
er officer,  they  will  be  received  In  evidence 
lor  or  against  tbe  corporation.  Taylor, 
Et.  S  1781.  But  the  author  does  not  ex- 
tend the  rule  to  acts  of  a  private  charac- 
ter, where  tbe  corporation  Is  not  a  party. 
In  Mor.  PriT.  Ck>rp.  S  40,  It  Is  said  that  the 
books  of  a  eorporatlon  are  admissible 
against  the  company  and  Its  members 
ouly  on  tbe  prioclple  that  they  are  admis- 
sions; they  are  not  evidence  against 
strangers.  The  same  author  declares 
that  It  Is  well  settled  that  the  stock- 
books  are  admissible  aa  Independent  evi- 
dence to  show  who  are  tbe  stockholders 
of  a  company;  although,  be  adds,  "It  Is 
difficult  to  HUpport  It  by  any  principle  or 
common  law."^  Id.  TEi,  76.  Tbe  stock 
exchange  Is  a  private  corporation,  and 
the  entries  In  Its  books,  as  Independent 
evidence  against  persons,  must  stand 
upon  the  same  looting  as  entries  made  In 
the  books  of  companlet,  partnerships,  and 
Individuals. 

In  the  case  of  Bank  r.  Knapp,  reported 
In  16  Amer.  Dec.,  after  reviewing  many 
authorities.  In  a  note  on  page  196  the  con- 
clusion reached  was  declared  to  be  that 
"original  entries,  made  in  the  regular 
course  of  the  business  by  a  third  person, 
and.  In  some  Jurisdictions,  by  a  party  in 
Interest  bimself,are  adnilaslble  In  evldeoce 
after  his  death,  Insanity,  or  absence  froia 
the  state  upon  proof  uf  his  handwriting. 
It  tbe  person  who  made  tbe  entries  Is  alive 
and  within  reach  ol  tlie  process  ol  the 


court,  he  must  be  called  tor  authenticate 
them. "  In  the  case  of  Blllott  v.  Dycke.  78 
Ala.  157,  It  was  held  that,  "  when  a  witness 
Is  shown  to  be  dead,  or  beyond  the  Juris- 
diction of  the  court,  written  entries  and 
memorials  of  a  transacllon.  entered  Intbf) 
usual  course  of  business,  and  which  are 
shown  to  be  In  the  handwriting  of  the  ab- 
sent or  deceased  witness,  and  purport  or 
are  shown  to  have  been  made  at  or  about 
the  time  of  such  alleged  transaction,  are 
admissible  In  evidence.  In  any  Issue  Involv- 
ing the  transaction  to  which  they  rriate : " 
citing  a  number  ol  authorities.  The  case 
of  Hancock  t.  Kelly.  81  Ala.  878,  3  South. 
Bep.  281,18  to  the  same  effect.  It  Is  Insist- 
ed that  R.J.  Terry  directed  that  the  stock 
exchange  should  sell  the  stock,  and  for 
this  purpose  tbe  stock  exchange  was  his 
agent.  The  power  of  attorney  of  pledeeor. 
In  which  he  directed  that  the  stock  should 
be  sold  by  tbe  stock  exchange,  lor  tbe 
purpose  ol  a  sale,  made  'the  stock  ex- 
change his  agent;  and  It  is  argued  that 
Terry  Is  bound  by  the  entries  In  tbe  stock- 
book  as  admlsHlons  made  by  an  agent. 
The  only  ground  upon  which  tbe  declara- 
tions and  admissions  of  an  agent  are  bind- 
ing upon  his  principal  Is  that  they  are  ex- 
planatory ul  some  contemporaneous  act 
within  the  scope  ol  bis  authority,  form- 
ing part  ol  the  rea  gesUe.  It  Is  well  set- 
tled that  tbe  admissions  of  an  agent  as  to 
bygone  transactions  do  not  bind  bis  prin- 
cipal. Bradford  v.  Haggerthy.  U  Ala.  701 : 
Railroad  Co.  v.  Hawk,  72  Ala.  117;  8 
Brick.  Dig.  p.  23,  55  107, 108.  The  declara- 
tions and  admissions  themselves  are  not 
competent,  as  independent  evidence,  to 
prove  they  were  maaecontempnraneously 
with  the  act,  or  to  show  they  were  res 
geatte.  This  must  be  proven  by  evidence 
aJiande.  The  witness  Embrey,  by  whom 
the  preliminary  proof  In  regard  to  the 
books  was  made,  did  not  pretend  to  testi- 
fy that  be  saw  the  entries  made,  or  knew 
when  they  were  made.  His  evidence  on 
this  point  was  that  be  did  not  keep  the 
books,  but  that  Louis  Frierson,  the  secre- 
tary, kept  them.  The  proof  showed  that 
Louis  Frieraon  was  alive,  and  within  tba 
Ju  isdlction  of  the  court,  and  his  absence 
was  not  accounted  for.  Tbe  admission  of 
the  books  was  clearly  erroneous.  The 
chance  of  the  court  In  regard  to  the  meaa- 
ure  of  damages  Is  Inlly  sustained  by  the 
authorities.  Llnam  v.  Reeves,  68  Ala. 
80;  Burks  t.  Hubbard,  69  Ala.  384.  The 
rullugs  of  the  court  as  to  the  considera- 
tion and  validity  of  the  note,  and  the  con- 
version ol  the  stock  by  plaintiff,  as  em- 
bodied in  the  charges  given  and  refused, 
applicable  to  the  evidence  belore  Che  Jury, 
are  in  accord  with  tbe  principles  of  law 
herein  declared.  For  the  error  In  admit- 
ting In  evidence  the  book  of  sales  ol  the 
stock  exchange  company,  wttbunt  tint 
laying  a  sufficient  predicate,  the  cause 
maatoereversed.  Beversed  and  remanded. 


COBT  ▼.  BSNMU. 
(Sv/pniM  Court  ttf  Alabama.  Miiyl8,1891.) 
Stooe  Rcmmift  at  Labob —  Norios  ro  Owsbbs. 

Acta  Als.  1882-88,  p.  967,  |  11,  part  of  an 
act  to  prevent  stock  ruanlns  at  large,  provides 
that,  when  stock  taken  up  beloo^p  to  an  auknowo 
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owner,  the  Justice  before  whom  proceedings  rel- 
ative thereto  are  had  shall  "cause  notioe  to  be 
posted  in  three  public  places,  near  the  lands  of 
ibe  complainant,  fully  describing  the  stock. " 
Held  that,  even  if  the  fact  that  nouoe  was  given 
cao  be  shown  bvtfae  mere  production  of  m  oonata- 
Ue's  return,  atfll  a  return  that  hA  "exeoated  the 
within  by  posting  3  notices  near  the  plaoe  where 
taken  up"  la  insofllcieDt 

Appeal  from  clrcnlf  -eonrt,  Barbour 
eouDty ;  J.  M.  Oahuicbabl.  Judxe. 

Tills  was  an  action  brougbt  by  the  ap* 
pellee  against  the  appellant  for  tbecou- 
verslim  of  a  cow,  as  described  In  tbe  com- 
plaint. It  was  sbown  by  tbe  testimony 
that  the  cow  was  bougbt  by  the  appellant 
at  a  sale  under  an  order  of  condeuinatlon 
leaned  from  the  Jostlce  of  tbe  peace  conrt, 
In  a  salt  which  was  brought  by  one  Bright- 
well  against  "owner  nnknown,"  accord- 
ing to  the  terms  of  tbe  apeelal  stocft-law 
statute  applicable  to  the  district  In  which 
the  proceeillngR  were  had.  Acts  Ala.  188:^- 
83,  p.  267.  Tbe  statute  referred  to  allows 
the  party  whose  property  Is  Injured  by 
trespassing  cattle,  after  endeavoring  to 
ascertain  the  ownership  of  such  cattle,  to 
make  complaint tothe  justice  of  the  peace, 
dcHcrlblng  the  property  damaged  and  the 
stock  treepasulng.  The  Justice  Is  then  re- 
qnired  to  Issue  three  notices,  describing 
the  cattle,  and  have  the  same  posted  In 
three  public  places  near  the  land  of  the 
complainant;  and.  If  the  owner  falls  to  an- 
swer tbe  complaint,  Judgment  l8  rendered 
against  him, and  the  property  sold  to  pay 
the  said  Judgment  and  costs.  The  cow  In- 
volved In  this  snit  was  sold  under  such  a 
proceeding :  and  It  Is  contended  (or  the  de- 
fendant that  all  tbe  otatutory  require- 
ments were  fulfllled,  while  the  plaintiff  In 
tblB  action  alleged  that  they  were  not 
strictly  ffillowed.  The  other  necessary 
tacts  can  be  gathered  from  the  opinion. 
At  tbe  request  of  tbe  plaintiff  tnvritlng, 
the  court  gave  the  general  alfirmative 
charge  In  bis  behalf,  and  at  tbe  same  time 
refused  to  give  the  general  affirmative 
charge  for  the  defendant  at  his  request. 
The  defendant  duly  excepted  to  each  of 
these  rulings  of  the  court.  There  was 
Judgment  tor  the  plaintiff,  and  on  this  ap- 
peal, prosecTited  by  tbe  defendant,  be  as- 
signs the  giving  of  the  general  charge  for 
the  plaintiff,  and  tbe  refusal  to  give  the 
general  charge  for  the  defendant,  am  error. 

tf.  B.  Dent,  Jr.,  for  appellaot.  P.  £.  Me- 
KeaMtB,  (or  appellee. 

Walkbb.  J.  Tbe  suit  Is  for  damages  for 
tlie  conversion  of  a  cow.  The  defendant 
claimed  title  to  the  cow  under  certain  pro- 
ceedings had  before  a  Justice  of  tbe  peace 
under  An  act  to  authorise  tbe  cummls- 
slooer'a  court  of  Barbour  county  to  estab- 
Usb  or  sbollsh  dlatricts  In  wtalcb  stock 
may  be  prevented  from  running  at  large. " 
Acta  1K82-88,  p.  267.  Those  proceedings 
were  introdoced  In  evidence,  and  it  ap- 
pears therefrom  that  tbe  alleged  Judgment 
of  tbe  Justice  of  tbe  peace  condemning  said 
cow.  together  with  other  stock,  was  en- 
tered apon  a  complaint  against  "Owner 
onfcnown."  Appellant  conteods  that  said 
proceedings  were  In  conformity  with  tbe 
proTlaloos  of  section  11  of  said  aet.  It  is 
provided  by  that  section  that,  when  the 
stock  taken  up  betongs  to  an  onknowa 


owner,  "It  shall  ba  the  duly  of  said  Justice 
or  Dutary  to  cause  notice  to  be  posted  lo 
three  public  places  near  the  lands  uf  the 
complainant,  fully  describing  tbe  stock," 
etc.  All  that  tbe  record  discloses  as  to* 
giving  tbe  notice  Is  tbe  constable's  return 
that  be  "executed  the  within  by  posting  & 
noticeanear  the  place  where  taken  np." 
Even  it  it  be  wnceded  that  the  fact  that 
tbe  notice  was  given  may  be  shown  mere- 
ly by  the  prodnctlon  o^tbe  constable's  re- 
turn, still  it  is  manifest  that  the  return  ro- 
lled on  In  this  case  does  not  show  a  com- 
pliance with  the  statute,  which  requires 
the  posting  in  three  public  places.  The 
record  does  not  show  that  the  notice  wan- 
posted  in  any  public  place.  For  aogbt 
that  appears  by  the  return,  the  notices 
may  have  been  posted  in  out-of-the-way. 
private,  or  secret  places,  wholly  beyond 
public  view.  The  proceeding  being  sum- 
mary In  Its  nature,  contrary  to  the  course 
of  tbe  common  law.  and  In  an  inferior 
court  exercising  a  special  statutory  Jnria* 
diction,  tbe  Judgment  Is  to  be  treated  as  a 
nullity.  In  the  absence  of  an  affirmative 
ehowing  that  the  notice  required  to  con- 
fer Jurisdiction  was  duly  and  properly 
given.  Graham  v.  Reyaolds,  46  Ala.  678; 
Connoly  v.  Ballroad  Co.,  29  Ala.  878;  Fos- 
ter V.  Olasener.  37  Ala.  891;  1  Black, 
Jndgm.  93  279-283.  This  conslderatloa 
disposes  of  the  Msignments  of  error.  Ik 
seems  that  section  11  of  said  aet  contem- 
plates that,  before  the  proceedings  on  the- 
merely  constructive  notice  is  Inntltuted^ 
some  showing  shall  be  made  to  tbe  Justice 
of  the  peace  that  reasonable  efforts  have 
been  made  to  ascertain  the  ownership  of 
the  stock.  There  la  nothing  in  the  record 
tending  to  ehow  that  any  effort  had  been 
made  to  ascertain  who  was  the  owner  of 
tbe  stock,  or  that  he  was  unknown.  It  i» 
unnecessary  to  determine  whether  this 
was  a  defect  snffli;lent  to  Invalidate  tbe 
proceeding.  Affirmed. 


Alabama  G.  S.  R.  Go.  v.  Frazirb. 
(Supreme  Court  ctf  Alabama.  JnaelO,189L> 
Gabbibbs  —  'Eizonon  or  TatsPASSBs  —  Wuxm 

IXJDBT— PtrSITm  DAMAGia  — Fleaduto— Bvi- 
SBHOB. 

1.  The  anstslnliig  of  a  demurrer  to  a  ple» 
which  "denies  each  ssd  every  allegation,  state- 
ment, and  avermeDt"  of  tbe  complaint,  If  error, 
is  without  injury,  where  there  is  another  plea  ta 
"not  guilty, "  as  such  plea  is  by  Code  Ala.  {  2676,. 
made  the  equivalent  of  a  denial  of  all  tbe  mate- 
rial allegaucHU  of  tbe  complaint 

3.  AlUiougb  plaintiff  got  on  a  train  knowinr 
that  no  passengers  were  allowed  on  it,  ana 
though  tt  was  the  duty  of  the  brakeman  to  pot 
him  off,  still  if  the  latter,  tn  the  discbarge  of 
that  duty,  willfully  assaulted  and  beat  plaiatlflL 
merely  because  he  declined  to  get  off  while  it 
was  running  at  a  rate  of  apeed  rendering  the  at- 
tempt hazaraous,  tiM  oompsny  would  be  llabla 
for  punitive  damages. 

8.  On  plaintiff's  testimony,  the  anault  wa» 
willful  ana  wanton,  and  without  Justlfloation  ov 
palliation.  According  to  defendant's  evidenoe. 
It  was  committed  under  a  reasonable  apinvhensiOD' 
of  an  immediate  deadly  attack  by  plaintiff  on  the 
conductor  or  brakeman.  HeUt  ihat,  on  the  is^ 
sues  of  faot  thus  presented,  all  that  ooourred  and 
was  said  between  plaintiff  and  the  oondnotor  and 
brakHDsn,  and  the  langoage,  manner,  and  ctm- 
duct  of  the  parties,  during  the  ocmversation  Just 
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tnfore  anfl  leading  up  to  the  assanlt,  wu  oompe- 
tent  as  part  of  the  re»  gettm. 

4.  The  error,  If  anr,  In  orerraliitg  an  objec- 
tion to  a  question,  le  lurmless,  wbere  it  Is  not 
aiuwored. 

5.  FlaintilTa  inlory,  oonslstinff  of  a  double 
fraotnre  of  the  lover  Jsw-tmne,  having  been  »• 
eeived  nearly  two  years  bsfore  the  trial,  there 
was  no  error  in  allowing  him  to  testify  as  to 
whether  his  jaw  was  ponnanently  Injured,  or  as 
te  how  it  was  tliso  affected. 

6.  FlaiatUC  baring  been  for  a  oonsiderable 
time  dissbled  to  carry  on  business,  tt  was  com- 

E stent  lo  prove,  asan  element  of  damages,  "what 
e  was  making  at  the  time"  he  was  disabled. 

7.  The  error,  if  any,  In  sustaining  oUeoUona 
to  questions,  &b  oared  oy  rabseqimiUT  MUilttiBg 
taatimony  substantially  answenug  wl  the  orig^ 
liiijly  excluded  (juestioas. 

8.  Where  erMenoo  was  adislttsd  over  objec* 
tlon,  the  sabseqnent  ezoluslon  thereof,  with  In- 
Btruotions  to  the  Jury  to  dlsragsM  It  entirely, 
-  itiates  theezcepafms  to  the  original  actfonox 
the  court. 

9.  Bneptlms  veaerved  to  a^nmenta  of  ooon- 
■al  will  not  avail,  where  the  statements  and  ex- 
prwsions  were  withdrawn  by  oouosel,  and  the 
eourt  instructed  the  jury  to  disregard  them. 

10.  In  the  assessment  of  pumtlve  damages. 
Juries  may  give  such  punishment  as  In  their 
ludgment  the  eridenoe  anthcaius,  not  esoeedlDg 
the  sum  sued  for. 

11.  Where  all  the  testlBony  gtveD  by  a  wit- 
Bosa  is  material,  a  charge  thai,  If  he  has  wUl- 
iHlly  sworn  falsely  in  oae  partioular,  the  Jury 
■ay  dlsteffard  all  nis  testimony,  is  not  dafeouvo 
Ict  reason  of  its  failure  to  expressly  state  that 
the  false  swearing  must  be  In  a  "material"  par- 
ticular. 

12.  The  law  is  properly  stated  In  a  ohUTge 
that  the  Jury  are  not  to  oonnt  witnesses  simply, 
ket  to  weigh  testimony;  and  thatreoderlng  their 
verdict  Inaooordanoewith  the  might  of  evideooa 
dees  not  mean  In  aeeoidaiuw  with  the  number  of 
wltnoMOs  alone,  but  In  accordanoe  with  the  evl* 
denoe  whlc^  convinces  them. 

13.  The  burden  of  proof,  under  a  plea  not  de- 
nying the  violence  alleged  in  the  complaint,  but 
sibmativelv  averring  that  the  foroe  was  neces- 
sary to  the  performsnoe  of  a  lawful  act,  is  <m  da* 


14.  The  fact  that  the  brakeman  had  no  In- 
strnotion  from  the  conductor  to  best  plaintiff 
does  not  free  the  cos^asy  from  liability  for  the 
willful  injury  inflicted  by  the  brakeman  in  the 
atteii^ted  discharge  of  Us  duty. 

Appeal  from  circuit  coart,  Etowah  coun- 
ty; John  B.  Tally,  Judge. 

upon  the  evldt^nce  as  aud  Dced.  the  court, 
at  the  written  request  of  the  piatDtlff, 
gave  the  followliiK  chanCM:  (1)  "The 
court  efaargea  the  Jury  that.  If  they  find 
from  the  evidence  ttaatvlndlcttve  damages 
should  be  given  In  this  case,  they  have  a 
right  to  give  siichdamagea  as  the  evidence 
an thorises,  not  beyond  theamountclalmed 
Id  the  plaintiff's  complaint.'*  (3)  "If  the 
jury  believe,  from  the  evidence,  that  Bark- 
Itt  and  Norton  swore  falsely.  In  one  par^ 
ticular,  willfully,  thelaw  anthorlacB  the  en- 
tire disregard  of  their  testimony."  (A) 
"The  court  charges  the  Jury  that  the  Jury 
are  not  to  count  wltneFiHee  simply,  but  to 
weigh  testimony:  and  if,  trom  the  weight 
of  the  testimony,  the  Jury  are  reasonably 
satisfied  of  thetruth  of  the  plaintiff's  com- 
plaint, their  verdict  must  be  for  plaintiff, 
notwithstanding  two  witnesses  swore 
against  plaintiff. "  The  fourth  and  fifth 
charges  are  the  same  in  effect  as  charge 
numbered  2,  ^veo  at  the  Instance  of  the 

KalntlB.  The  court  also  gave  the  follow- 
g  written  ebargea  asked  by  the  jdalntlA: 


(7)  "The  court  charffM  the  Jury  that,  if 
they  find  from  the  evidence  that  plaintiff 
has  made  out  his  case  set  out  In  the  cotn- 
plalnt,  then  the  burden  is  on  the  defendant 
to  prove,  to  the  reasonable  satisfaction  nt 
the  Jury,  that  facts  set  up  In  plea  No.  8, 
that  no  more  force  ww  used  than  waa 
necessary  to  put  plaintiff  oft  the  train  Id  a 
lawful  manner,  are  true;  and  if  the  Jury 
are  not  bo  satisfied  from  the  evidence,  then 
the  verdict  must  be  for  plaintiff."  (8) 
"The  court  charges  the  Jury  that  the  bur- 
den of  proof  Is  on  the  defendant  to  eetab- 
llMh  the  truth  of  the  facts  set  up  In  plea 
number  3,  and.  U  the  Jury  are  not  satisfied 
from  aU  the  evidence  that  the  tacts  set  out 
In  said  plea  number  S  are  true*  then  tb3 
verdict  must  be  for  the  plaintiff.  If  bis  case 
Is  made  out  in  all  other  respects."  (12) 
"When  the  law  says  the  Jury  must  find 
their  verdict  In  aircordancawlth  tbewtight 
of  tbe  evidence,  tbia  doea  act  mean  In  ac- 
cordance with  tbe  unmbcr  irf  wltnenses 
alone  which  may  swear  on  a  aide,  but  In 
accordance  with  the  evidence  which  con- 
vlncee  them  that  the  facts  which  said  evi- 
dence tends  to  prove  Is  true.  **  There  were 
other  charges  given  at  the  request  of  tbe 
plaintiff,  which  the  opinion  renders  unnec- 
essary to  set  out  In  this  statement  of 
tacts.  The  defendant  semurately  exeeptad 
to  tbe  giving  nf  each  of  the  charges  asked 
by  tbe  plaintiff;  and  In  addition  to  the 
first  and  second  charges  asked  by  It,  which 
were.  In  effect,  the  general  affirmative 
charges,  as  stated  In  the  opinion,  the  de* 
lendant  requested  the  followlngcharges  in 
writing:  (S)  "The  court  charges  the  Jury 
that.  If  tbey -believe  from  the  evidence  in 
tbIa  case  that  del«udant*s  train  was  a 
through  Ir^ht  train,  and  did  not  carry 

Sassengers,  then  It  was  no  part  of  the 
nty  of  theemplnyea  of  the  defendant  in 
charge  of  suid  train  to  deal  with  passm- 
gers,  and.  if  tbe  plaintiff  was  Injnred,  while 
attempting  to  forcebimself  as  a  passenger 
on  a  through  fr^bt  train,  by  an  employe 
of  tbe  defendant,  tbe  defmdant  wnnld  not 
be  liable  for  the  action  of  Its  employes  Id 
thlsr^ard."  (4)  "The  court  charges  the 
Jury  that  It  is  not  In  the  line  of  duty  of  a 
brakeman  employed  by  a  railroad  com- 
pany upon  a  through  freight  train,  upon 
which,  by  the  known  rules  and  regula- 
tions of  tbe  company,  passengers  are  not 
permitted  to  ride,  to  put  off  a  trespasser 
on  sucb  train,  and  for  any  mlseonduct  of 
a  brakeman  so  employed  In  putting  off  a 
trespasser  from  said  train  the  defendant  la 
not  liable,  nnlesB  the  brakeman  was  di- 
rected todo  so  by  theconduetor  lu  charge 
of  said  train."  (6)  "The  court  charges 
the  Jury  that  the  rdatlon  of  carrier  and 
passenger  Is  dependent  opon  tbe  existence 
of  a  ecmtraet  of  carriage  between  tJie  car- 
rier and  paasentser,  and  carriers  are  not 
liable  to  one  who  has  not  been  accepted 
as  a  passenger,  and  the  Intention  of  the 
passenger  to  pay  his  tare  is  immaterial 
when  there  has  been  no  contract  of  car- 
riage with  him."  (A)  "The  court  charges 
the  Jury  that,  it  tbey  brieve  from  the  evi- 
dence In  this  case  that  plolntlff  got  npoa 
a  through  freight  train  of  tbe  defendant 
that  was  known  not  to  carfy  pasasngers. 
and  In  violation  oC  tba  known  rwvlatlua 
of  tba  deioBdJint,  and  after  having  been 
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forbidden  to  do  so  by  the  conductor  In 
chor^  ol  said  train,  then  the  plaintiff  was 
a  trpspatwer,  and  the  defendant  owed  him 
no  duty  as  a  carrier,  and  ie  not  liable  In 
tUlB  case."  (7)  "The  court  charges  the 
Jury  that  If  the  pl^ntlfT*  without  the 
knowledge  of  the  defendant,  or  any  of  the 
employes  of  tT>e  defendant,  went  upon  a 
tlirotigli  freight  train,  which  did  not  carry 
pasKeiiffers fur  theparposeofpassage from 
one  place  to  another,  no  recovery  can  be 
had  from  the  defendant  for  any  personal 
Injury  he  may  aDstain."  (8)  "The  court 
charges  the  jury  that.  If  they  believe  from 
the  evidence  In  this  case  that  the  defend- 
ant, the  railway  company,  neither  au- 
thorized nor  ratified  the  wUl'nl  trespass 
committed  by  the  brakeman  In  this  case, 
it  they  find  from  the  evidence  ttiat  a  will- 
ful trespass  has  been  committed  upon  the 
plAhitlfl  in  this  case,  then  the  jury  ought 
to  And  a  verdict  for  the  defendant. "  The 
court  refused  each  ufthe  charges  requested 
by  the  defendant,  and  it  separately  ex- 
cejited  to  the  rrfusal  of  eachcharjce.  There 
wns  judgment  for  the  plalntlTT,  and  the  de- 
fendant, who  now  prosecutes  this  appeal, 
nssigns  the  various  rulings  of  the  lower 
court  upon  the  evidence,  and  on  the 
chnrgea  asked,  as  error. 

IV.  H.  Venaoa  and  L.  A.  Dobba,  for  ap- 
pcllaut.  Doreb  A  Martin,  for  appellee. 

McCr.Fi.i^AN,  J.  This  \3  an  action  by 
Krrtzier,the  appellee,  against  the  Alabama 
tJirat  Southern  RnllroadCompany,  sound- 
Umx  In  damages  for  Injuries  wlllFully  Inflict- 
ctl  by  on  of  defendant's  brakemen  while 
nrtin;.T  wlth'n  the  scope  of  his  employment. 
Pluu  Xo.  1  "denies  each  and  every  allega- 
tion, statement,  and  averment  "of  tfaocom- 
plaint.  The  general  Issue  presented  by 
The  second  plea  of  '*  not  guilty  '  is  made  by 
statute  the  equivalent  of  a  denial  of  all 
tlic  material  allegations  ol  the  com- 
plaint. Code,  S  2B75.  The  Issue  presented 
by  tlie  two  pleas,  therefore,  Is  one  and 
the  same.  If  the  court  erred  in  snstHlnlng 
a  demurrer  to  the  first  plea,  It  was  with- 
out Injury  to  the  defendant,  since  it  had 
all  the  advantages  under  the  second  plea 
to  which  It  was  eiitltle<l  under  the  first. 
Railroad  Co.  v.  Davis,  8  South.  Rep.  652, 
and  citations.  Moreover,  the  two  pleas 
being  in  legal  contemplation  the  same,  one 
of  them  was  redundant,  and  might  well 
have  tteen  stricken  out  on  this  ground. 

2.  To  this  acthm.  counting  upon  the 
TrUlful  mtB(*onductof  defendant's  employe, 
the  contributory  negligence  of  plaintiff, 
relied  on  In  plea  No.  8.  Is  no  defense.  The 
InsnfTlclency  of  that  plea  wati  correctly  ad- 
judged on  demurrer.  Beach,  Contrib.  Neg. 
pp.  48,  GO.  68:  Railroad  Co.  v.  Watson,  90 
Ala.  09,  A  Sonth.  Rep.  249;  Railway  Co.  v. 
Stewart,  8  South.  Rep.  708. 

S.  The  complaint  makes  a  case  for  puni- 
tive damages.  It  charges  an  assault  and 
Itattery  on  the  person  of  plaintiff  by  de- 
fendant's brakeman  upon  no  other  provo- 
ciitlon  than  that  the  plaintiff,  while  ex- 
pressing a  readiness  to  get  off  the  train  if 
It  were  stopped,  declined  to  do  so  while  It 
was  running  at  such  u  rate  of  speed  as  to 
render  the  attempt  hazardous.  The  train 
was  one  which,  under  the  regalatlons  and 
orders  of  the  company,  was  not  allowed 
T.9S0.  no.  10—20 


to  transport  passengers.  The  plaintiff 
knew  this  when  he  boarded  It;  but  was 
auxlous  to  get  to  Chattanooga,  and  relied 
upon  persuading  the  conductor  to  trans- 
port bim  in  violation  of  the  rules  of  the 
company.  He  appears  to  hare  so  cootin- 
ned  to  rely  upon  his  powers  of  persnaslon 
as  not  to  nave  availed  hlmseif  of  an  op- 
portanlty  to  alight  while  the  train  was 
stationary,  even  after  both  the  brakeman 
and  conductor  had  assured  him  he  must 
do  so.  The  conductor's  orders  were  to  al- 
low no  person  without  a  pass,  other  than 
employes  of  the  road,  to  ride  on  that 
train.  Plaintiff  was  not  an  employe,  nor 
had  he  a  pass.  He  was  confessedly  a  tres- 
passer, and  It  became  the  duty  of  the  con- 
ductor to  ^ect  him.  Common  knowledge 
and  the  uncontro verted  evidence  In  this 
case  concur  to  the  point  that  brakemen 
on  trains  are  underthe  control  of  the  con- 
ductor, and  that  It  is  their  duty  to  obey 
his  orders,  and  to  aid  him  In  maintaining 
the  rules  ol  the  serrlce,  and  in  executing 
i^he  orders  ot  their  common  master.  Sim- 
ilarly, common  knowledge  and  the  testl- 
mony  here  leave  no  room  to  doubt  that  a 
part  of  a  l)rakeman'8  duty  la  to  eject  or  to 
assist  In  the  ejection  of  truspassers  from 
trains,  the  conductor  having  determined 
against  tbetr  right  to  continue  on  board. 
Nothing,  indeed,  is  more  commoA  than  tor 
a  conductor  to  summon  a  brakeman  to 
deal  with  and  eject  refractory  trespBesers; 
It  is  the  usual,  if  not  the  universal,  course. 
It  was  adopted  In  this  instance.  The 
brakeman  wliocomniltted  the  assault  and 
battery  testifies  that  he  was  not  Incharge 
ot  the  train,  and  hence,  presumably,  had 
no  voice  in  determining  that  the  plaintiff 
should  be  put  off.  That  was  the  part  of 
the  conductor.  He  did  so  determine,  and 
sent  this  brakeman  to  the  caboose  to  in- 
form plaintiff  that  he  must  get  off.  The 
brakeman  swears  that  lie  went  down  to 
the  caboose,  and  delivered  the  message, 
and  that  his  Intention  was  to  put  him  off 
If  he  resisted.  Plaintiff  Insisted  upon  be- 
ing allowed  to  proceed.  Presently  the 
conductor  came  In,  and  be  continued  to  so 
insist.  Both  conductor  and  brakeman 
were  present  from  this  time  until  thepluin- 
tlff  left  the  train,  and  throughout  the  al- 
tercation and  dIfBculty  In  which  the  In- 
juries complained  of  were  received.  Both 
were  Insisting  that  he  should  get  off.  The 
brakeman  testifies,  and  there  Is  nothing 
In  this  record  to  the  contrary,  that  "If  a 
party  got  on  and  got  rough,  It  was  my 
duty  to  help  put  them  off.  If  they  resisted, 
or  would  not  get  off :  and  I  was  putting 
this  party  off  according  to  my  duty."  He 
admits  taking  hold  of  plaintiff  In  the  dis- 
charge of  bis  duty.  In  the  presence  of  the 
conductor,  and  without  objection  on  the 
latter's  part.  It  was  In  this  effort  to  put 
plaintiff  off  the  train  that,  on  the  aspect 
of  the  evidence  presented  by  defendant's 
witnesses,  the  assault  was  committed. 
From  plaintiff's  testimony,  the  conclusion 
Is  that  the  nsssautt  and  battery  was  com- 
mitted, not  in  an  effort  to  remove  him 
bodily  from  the  car,  but  to  coerce  his  wlU 
so  that  be  would  get  off.  Upon  either  as- 
pect, we  cannot  hesitRte  in  reaching  the 
conclusion  that  whatever  was  done  by 
the  brakeman  was  wltbln  tlw  liueofbia 
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duty  to  bla  employer,  tbp  detendaot.  Tlie 
rale  as  to  the  liability  of  railway  compa* 
Hies  tor  iDlurles  reeultlngr  from  tbe  willful 
misconduct  of  empluyea  la  "that.  If  the  em- 
ploye, while  acting:  within  the  ran^  uf  the 
authority  of  the  eroploymest,  do  an  act 
Injurious  to  another,  either  through  negU- 
geuce,  wantonness,  or  intention,  then, Tor 
Bucbabuse  ot  tbe  authority  conferred  upon 
falm.  or  implied  in  his  employment,  the 
master  or  employer  Is  responsible  in  dam- 
Bf^ea  to  the  pernon  thus  injured.  But,  It 
the  agent  go  beyond  the  range  of  his  em- 
ployment or  duties,  and  of  hie  own  will 
do  an  unlawful  act  injurious  to  another, 
the  agent  is  liable,  but  tbe  master  or  em- 
ployer Is  not."  Oilllam  t.  Ballway  i'o.,  70 
Ala.  268.  and  authorities  cited;  Ballroad 
Co.  V.  Whitman.  79  Ala.  338.  Here,  as  we 
have  seen,  it  was  the  brakeman's  duty  to 
put  the  plutntlfl  oft  the  train.  Whatever 
he  did  to  that  end  was  wlthlu  the  range 
of  that  dnty  and  authority.  Bq  had  a 
rigiit  to  ase  sucb  force  as  was  reasonably 
necessary  to  the  dlscbarge  ol  that  duty. 
If  be  employed  more  force  than  was  neces- 
sary, and  Injury  resulted,  tbe  company  is 
liable.  If  during  his  effort  to  discharge 
this  duty  he  willfully  assaulted  and  beat 
the  plaintlR;  not  in  self-defense  against  an 
assault  made,  or  to  reasonable  uppreben- 
slon,  imminent  and  Impending,  by  tbe 
plaintiff,  tbe  company  Is  liable, 

4.  There  Is  really  no  conflict  In  the  evi- 
dence as  to  tbe  tact  of  the  assault,  the  In- 
Jory  inflicted  thereby,  or  as  to  Its  having 
been  committed  by  the  braiteman  within 
the  range  of  the  authority  ot  his  employ- 
ment. The  only  material  controverted 
question  of  (act  is  as  to  whether  tbe  as- 
sault was  Justlfled,  or.  In  view  of  tbe 
claim  of  Tludictlve  damages,  pnlllated  by 
the  conduct  of  the  plalotitf,  upon  plain- 
tiff's testimony.  It  was  wtllfal  and  wan- 
ton, wlMjlly  without  Justltlcatlon  or  pal- 
liation. On  the  aspect  ot  tbe  evidence 
adduced  by  defendant,  it  was  committed 
under  a  reasonable  apprehension  of  an 
Immediate  deadly  attack  by  plaintiff  on 
tbe  conductor  orbrakeman.  To  the  is- 
sues ot  fart  thaa  presented  all  that  oc- 
curred ana  was  said  between  tbe  plaintiff 
on  tbe  one  hand,  and  the  conductor  and 
brakeman  on  the  other, — the  manner,  lan- 
guage, and  conduct  of  the  parties  as  be- 
ing violent  and  threatening,  or  pacific 
and  submissive, — in  and  during  the  con- 
versatlon.Just  betoreand  leadlngupto  tbe 
assault,  was  pertinent  and  competent  as 
roBgestm  ot  tbe  main  fact,  ^vlng  charac- 
ter thereto,  and  furnishing  the  Jnry  </eifA 
by  which  to  determine  whether  the  as- 
sault was  Justified,  or  necessary  to  the 
discharge  of  the  duty  which  was  on  the 
brakeman  to  eject  the  plaintiff,  or,  if  nut 
Justified,  whether  It  was  committed  under 
circumstances  of  provocation  which  would 
palliate  the  wrong  ot  tbe  employe,  and 
mitigate  the  puulsbment  of  the  employer. 
These  consideratluns  serve  to  determine 
all  of  the  exceptions  to  the  admission  of 
what  was  then  said  and  done,  and  ot  the 
manner  with  which  it  was  said  and  done, 
against  the  appellant. 

fi.  Tbe  special  objection  to  that  part  of 
plaintiff's  account  of  this  conversation  in 
which  he  says  he  was  insisting,  "In  a 


pleasant  manner."  that  be  be  allowed  to 

continue  his  Journey,  etc.,  I9  equally  un- 
tenable. Carroll  v.  State.  23  Ala.  28 ;  Rals- 
ler  V.  Springer,  88  Ala.  702;  Ballroad  Co. 
V.  McLendon.  63  Ala.  266. 

0.  The  fifth  assignment  ot  error  is  ad- 
dressed to  the  action  of  the  trial  court 
overruling  an  objection  to  a  qnestion  as 
to  what  tbe  brakeman,  on  going  into  the 
caboose.  Intended  to  do  in  case  tbe  plain- 
tiff refused  to  get  oft.  This  question  was 
not  answered,  and  the  error,  if  any.  of  al- 
lowing it  to  be  put,  was  without  Injury. 
Insurance  Co.  v.  Moog.  78  Ala.  2S4;  Bll- 
Ungslea  v.  State,  86  Ala.  823»  &  South.  Rep. 
137. 

7.  Tbe  Injury  which  plalntltf  suOered 
was  a  double  fracture  of  the  lower  Jaw- 
bone. The  trial  was  bad  nearly  two 
years  after  thelnjnry  was  received.  What- 
ever abnormal  condition  of  the  bone  exist- 
ed at  that  time — being  after  the  wound 
had  entlrHly  healed  and  the  bonea  had  knit 
together— must  have  been  permanent  in 
its  nature,  and  of  such  character  as  to  be 
known  to  the  plalntlft.  though  be  was 
not  an  expert.  Hence  onr  opinion  that 
there  was  no  error  In  allowing  tbe  plain- 
tin  to  testify  as  to  whether  his  Jaw  was 
permanently  Injured,  or  as  to  how  it  was 
affected  at  tlie  time  of  the  trial. 

8.  The  Injurr  having  tor  a  considerable 
length  ot  time  disabled  the  plaintiff  to 
carry  on  tbe  business  In  which  be  was  en- 
gaged at  the  time  ot  receiving  it.  It  was 
manlt«itly  competent  for  him  to  prove,  ns 
an  element  of  tbe  damages  he  sustained, 
"what  he  was  making  at  tbetime"be  was 
disabled.  Ballroatl  Co.  v.  Yarbroagh,  83 
Ala.  238,  8  South.  Bep.  447. 

9.  Tbe  court  sustained  plaintiff's  objec- 
tions to  several  questions  propounded  to 
him  as  a  witness  by  the  defendant,  the 
purpose  of  which  was  to  show  what  the 
plaintiff  was  earning  per  month  at  the 
time  of  the  trial,  and  that  the  Injury  of 
which  he  complained  did  not  disable  him 
"to  work  on  a  salary."  as  ho  was  doing 
when  be  was  hurt.  If  It  be  conceded  that 
these  nillngs  were  erroneotw,  the  prror 
was  cured  by  the  subsequent  action  of  tbe 
court  reversing  Its  first  ruling,  and  admit- 
ting  testimony  which  substantially  an- 
swered all  ot  the  originally  exclnded  ques- 
tions, (leveland  T.  State,  86  Ala.  1,  6 
SoQth.  Bep.  426. 

10.  On  the  other  band,  certain  evidence, 
that  of  the  witnesses  Jones  and  Burkitt, 
in  regard  to  a  conversation  between  the 
latter  and  Horton  while  they  were  under 
the  rule,  was  admitted  against  defend- 
ant'H  objection,  and  subsequently  exclud- 
ed by  the  court,  and  the  Jury  instructed 
to  disregard  It  entirely.  This  final  action 
of  the  court  vlrlated  the  exceptions  re- 
served to  Its  original  action.  Jordan  r. 
State,  79  Ala.  9;  Dismukee  v.State,83  Ala. 
287,  3  South.  Bep.  671. 

11.  Like  considerations  lead  to  the  con- 
clusion that  tbe  exceptions  reserved  to 
certain  arguments  advanced  by  plaintiff's 
counsel  will  not  avail  the  appellant.  Tbe 
objectionable  statements  and  expressions 
of  the  counsel  were  withdrawn,  and  the 
court  Instructed  the  Jury  to  dleresard 
them.  It  is  the  settled  doctrine  of  this 
court  that  proceedings  tbos  infected  with 
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error  by  argnmentB  outside  of  the  record 
may  be  purged  of  the  Inflrmlty  by  dls- 
clalmer  and  withdrawal  on  the  part  of 
coDueel,  and  care  on  the  part  of  the  court 
In  cautloninfi;  the  Jury  affulnat  according 
to  them  any  eonelderatlon  or  influence. 
It  iB  the  action  of  the  trial  court,  and  not 
that  of  counsel,  which  alone  can  be  re- 
Tle wed  on  appeal;  and  the  action  of  the 
court  Id  thla  instance  was  entirely  proper, 
and  In  fall  compliance  with  the  motion  of 
defendant.  The  objection  here  Inalated  on 
was  taken  to  counsers  argument,  and  uot 
to  any  ruling  of  the  court  Invoked  or 
made  with  respect  to  It.  Ineurunce  Co.  y. 
Allen,  SO  Ala.  578,  \  South.  Rep.  202;  CrosB 
w.  State.  68  Ala.  47A;  Kallroad  Co.  v.  Bay- 
Has,  75  Ala.  466;  Nelson  Uarrlngtou, 
(WlB.)  40  N.  W.  Rep.  TJS. 

12.  Of  tbe  charges  given  at  the  Instance 
of  the  plaintiff,  that  numbered  1  Is  a  cor- 
rect statement  of  tbe  rule  for  the  guidance 
of  Jaries  In  the  asHessment  of  punitive 
damages.  They  may  give  such  punish- 
ment as  in  their  judgment  the  evidence 
sutboriies,  not  in  excess  ol  tbe  sum  sued 
tor.   Railroad  Co.     Whitman, 70  AIh.  828. 

IS.  Several  charges  were  given  for  tbe 
plaintiff  which  were  to  tbe  effect  that.  It 
tbe  Jury  believe  from  tbe  evidence  thatcer- 
taln  witnesses  for  the  defendant  swore 
willfully  falsely  In  one  particular,  they 
were  authorised  to  disregard  tbe  evidence 
ol  such  witnesses  entirely.  There  is  no 
evidence  of  either  of  these  witnesses  in  this 
record  which  Is  not  material  to  the  Issues 
presented.  Tbecharges  mustbecnnstrued 
with  reference  to  the  evidence  with  renpect 
to  which  they  are^ven.  Holland  v.  Ball* 
road  Co., 8  South.  Rep.624,  So  construed, 
the  supposed  InQrmlty  of  the  Instructions 
reaaltlDg  from  their  failure  to  expressly 
baae  the  right  of  the  Jury  to  disregard  tbe 
testimony  of  these  witnesses  upon  tbe 
willful  false  swearing  In  a  material  partic- 
ular Is  eliminated.  Tbepartlcularreferred 
to  must  have  been  a  material  one,  since 
no  immaterial  evidence  had  been  drawn 
from  the  witnesses  In  question,  Tbe  lL*gal 
propoHltioo  asserted  In  these  cbargeu  Is 
Bonnd.  The]uryarenot  iDBtmcted,  or  led 
to  conclude,  that  tbey  mofit  disregard  all 
the  witness'  testimony  because  they  find 
It  to  have  been  willfully  false  In  some  ma- 
terial part;  but  only  that  they  may  do  so, 
or,  Id  other  words,  have  the  right  or  are 
authorised  so  to  do.  The  proposition  is 
so  folly  supported  by  our  own  adjudica- 
tions as  not  to  require  extended  discus- 
siott.  ChildR  V.  StatH,  76  Ala.  98;  Jordan 
r.  State,  1  South.  Sep.  577;  Lowe  v.  State, 
88  Ala.  8.  7  South.  Rep.  97. 

14.  Charges  H  and  12,  given  at  the  In- 
stance of  the  plaintiff,  are  sound  exposi- 
tions of  the  doctrine  that,  in  reaching  a 
conclnslon  upon  any  controverted  Issue  of 
faet,  the  Jaiy  are  not  to  be  controlled 
by  tbe  mere  numerical  preponderance  ot 
the  witnesses  on  one  side  or  the  other, 
but  ahoald  consider  such  preponderance 
only  along  with  all  other  facts  and  cir- 
cumstances conducing  to  credence,  or  tbe 
reverse.  In  the  testimony  of  the  witness 
on  either  hand.  FertiltzerCo.  v.  Reynolds, 
7B  Ala.  487;  AssociaUon  v.  Neville,  72  Ala. 
£17. 

1&  Cbarges  7  and  8  01  plaintllf'a  aeries 


are  to  the  effect  that,  under  the  issue  pr^ 
sented  by  tbe  third  plea,  the  burden  waa 
upon  the  defendant.  Tbe  only  plea  bear-- 
Ing  that  number  found  In  tbe  record  Is 
that  which  sets  up  tbe  contributory  negli- 
gence of  the  plaintiff  aa  a  defense  to  the 
action,  and  it  Is  well  settled  that  theonua, 
under  such  plea,l8  on  thedtfendant.  Ball- 
way  Co.  V.Chambers,  79  Ala.  838.  Bat,  aa 
we  have  mxn,  a  demurrer  was  sustained 
to  tbe  third  plea;  and  we  Inter  that  tbe 
charges  tu  queatlon  have  reference  to  a 
plea  which  appears  to  have  been  subse- 
quently died,  and  Is  the  thlnl  In  fact  of  the 
pleas  which  were  In  the  case  through  the 
trial,  though  It  Is  numbered  4  in  this  rec- 
ord. This  is  a  plea  in  confeKsion  and 
aToldance,ln  effect.  Without  denying  the 
violence  alleged  In  the  complaint,  it  avers 
that  plaintiff  had  no  right  to  be  on  the 
train;  that  be  refuned  to  get  off ;  that  de- 
fendant'8  agent  undertook  to  and  did  re- 
move him;  and  that  the  force  used  was 
neceaaary  to  that  end.  Tbe  gist  of  this 
plea  la  its  affirmative  averment  that  tbe 
force  was  necessary  to  tbe  performance  of 
a  lawful  act.  It  Involved  no  traverse  of 
any  fact  alleged  or  necessary  to  be  alleged 
by  the  plaintiff.  It  waa  not  for  him  to 
allege  or  prove  that  the  violence  done  to 
his  person  was  not  necessary  to  his  re- 
moval from  tbe  train.  Notwithstanding 
the  plea,  recovery  could  have  been  had  by 
plalntdtf  without  any  negation  ol  that 
necessity.  It  was  a  fact  outaide  of  hia 
case,  and  only  Injected  Into  the  contro- 
versy by  tbe  defendant,  who  was  not  en- 
titled to  a  verdict  on  account  of  It  with- 
out proof  of  its  existence.  The  applica- 
tion of  the  teat  that  tbe  party  who,  if  no 
proof  la  offered  on  a  given  Issue,  will  be 
defeated  on  that  lasue,1s  the  party  taaving 
tbe  burden  with  respect  thereto,  most  re- 
sult in  sustaining  the  action  of  the  trial 
court  In  giving  these  charges.  3  Amer.  A 
Eng.  Eiic.  Law,  pp.  6r)5,  656,  and  notes;  8 
Brick.  UIg.  433. 

16.  Several  other  charges  were  given  at 
tbe  Instance  of  plaintiff,  and  excepted  to. 
These  exceptions  are  not  attempted  to  be 
supported  In  the  arguments  of  counsel; 
and  It  will  suffice  to  say  with  respect  to 
them  that,  wblle  the  Infirmities  of  being 
abstract  and  argnmentntlve  may  infect 
some  ofthem,  no  reversible errorls in volred 
in  the  action  of  the  court  in  giving  them  to 
the  Jury.  Many  charges  requested  by  the 
defendant  were  refused.  Of  these  the  flrst 
and  second  were  general  charges  against 
any  right  of  recovery  and  against  a  liabil- 
ity for  exemplary  damages.  What  la  said 
in  the  first  paragraphs  of  this  opinion 
serves  to  determine  the  exceptions  to  the 
action  of  the  circuit  cuurtln  tbeee requests 
adversely  to  tbe  appellant.  Ciiurgea  3,' 
4,5,  6,  7,  and  8  of  the  defendant's  series  (as 
numbered  on  this  transcript)  each  assert 

groposIUons  at  war  with  the  view  we 
ave  expressed  as  to  the  defendant's  lia- 
bility fur  injuries  willfully  Inflicted  upon 
a  trespasser  by  a  brakeman  while  acting 
within  the  range  of  hIa  duty  to  remove 
persona  from  a  train  which  waa  forbidden 
by  tbe  regulatlona  of  the  company  to 
transport  paawengera,  the  removal  be- 
lug  determined  upon  by  the  conductor, 
and  all  ol  them  were  properly  refnaed. 
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Charge  9  aeserta  tbat  tbe  company 
li  not  liable  If  a  brakemau  wUMolty 
alniek  and  Injared  tbe  plaintlfl  wltbaut 
any  command  ur  direction  trum  the  cuo- 
dnctor  90  to  do.  To  have  jrlveo  this  In- 
struction wonid  bare  been  tbe  emascula  - 
tion of  tbe  salutary  and  weli-establtabud 
doctrine,  that  vrhetber  tbe  wlllfnl  miseon- 
dact  of  the  employe  waa  anthortaed  or 
ratified  by  the  eompauy  or  not,  and 
whether  It  was  directed  by  a  BafMrior  em- 

Sloye  or  not.  the  company  I'l  responsible. 
It  was  committed  in  tbe  line,  or  wirhla 
tbe  ranj^,  of  the  authority  ol  the  employ- 
ment, as  that  authority  or  dnty  existed 
on  the  Facta  incident  to  the  particular 
transaction.  Here  tbe  conductor  had  de- 
termined to  pot  tbe  plalnttS  off.  It  be* 
came  at  onve,  aceordtsg  to  the  nneontro- 
▼erted  evidence,  tbe  brakeman*a  dnty  to 
assist  In  potting  him  off,  and  to  use  tbe 
necessary  force  to  that  end.  He  nnder- 
tookto  dlHCbarjce  that  dntylntheprenenee 
and  with  the  concurrenceof  thecondnctor. 
In  discbargrins  It,  he  willfully  beat  the 
plaintiff,  accordlnfc  tu  one  aHpect  of  the 
evidence.  Tbe  company  was  mnnlfeatly 
liable,  whether  be  was  directed  or  con»- 
raanded  by  the  conductor  to  beat  Mm  or 
not,  and  tbe  charee  was  well  refused. 
CbarKe  10,  requested  by  defendant,  was 
clearly  abstract,  and  well  refused  on  that 
ground.  There  was  no  evidence  in  the 
caee  tending  to  show  ''that  tbe  brake- 
man  struck  tbe  plaintiff  fn  personal  resent- 
ment of  some  Insnlt  offered  bim  by  the 
plaintiff;"  aud,  even  had  that  been  the 
fact,  we  are  not  prepared  to  aay  but  that 
the  defendant  would  stilt  be  liable  if  tbe  in- 
snlt was  incident  totbe  bra  kern  an's  efforts 
to  remote  him  from  tbe  car,  tbuuffb  we 
need  not  and  do  not  decide  this.  There  Is 
no  error  in  tbe  record,  and  the  Judgment 
of  ttaedrcalt  coart  la  afflrmed. 


IitlNaFOBD  V.  DlBTRIGH. 

(Sufirsme  Court  of  Alaitama.   Ma^  %  18BL) 

Kauoioub  Fbosbcutioit— Larcbnt— Instbuotiobb 
-—Z^vmsKOK— Appeal. 

1.  Pl^ntift,  an  arobltect,  wiiile  employed  by 
oneR.,  another  architeot,  whom  defendant  Lu 
employed,  made  plana  for  defendant's  bnlldlng, 
ana  before  tbe  completion  became  R.'s  partner. 
It  was  afrreed  betireeu  R.  and  plaintiff  that  de- 
fendant HtuniLd  pay  a  part  of  the  oommlaaions  to 
ptointlfl,  and  upon  hu  ref  nsal  plaintiff  took  the 
idaDs  from  the  building,  and  aeBtrc^ed  tkem. 
Be  was  arrested  for  laroeny  and  acquitted,  and 
cued  for  malloioaa  proseoutioo.  A.,  as  a  witness 
was  asked  how  mnob  he  owed  the  plaintiff  when 
their  partnership  was  dissolved,  and  *'wbat  was 
the  effect  on  the  proeress  of  the  bailding  by  the 
destruction  of  the  plaoa. "   field  irrelerant. 

3.  In  an  actkm  fhr  maliolons  prosecution  a 
charge  that  asserts  defendant's  immunity  aniesa 
the  ]ury  find  he  had  "no"  ground  for  the  prose- 
cution except  a  desire  to  injure  plaintin  was 
properly  refused,  since  there  might  have  been 
other  grounds  falling  bhort  of  Oie  probaUe  eaose 
which  would  Jnstli^r  the  prosecution. 

8.  A  charge  '^that,  assuming  the  eridenoe  In 
this  case  to  be  true,  malice  of  defendant  uannot 
be  inferred;,  the  burden  was  on  the  plaintlfl  to 
prove  it,  "—is  bad,  as  it  assumes  ^ther  that  there 
was  DO  evidenoe  ot  a  want  of  probable  cause,  or 
that  malice  could  not  be  Infeired  from  the  ab- 
sence of  such  cause. 

4,  A  charge  "that,  in  respect  to  a  orimiBol 


proaaantlca,  probable  osnw  la  oODdoot  ot  tbe  ao- 
oased  teadiug  to  show  that  the  pnaeeutlon  was 
undertaken  from  public  motives, "  1»  defeotlTe^ 
alBoe,  though  undwtaken  from  public  motives,  it 
might  be  based  on  facts  which  would  not  war* 
rant  a  reasonable  man  in  beginning  a  prosecu- 
tion. 

S.  A  requested  lOtlttKOiL  Utat  "larOMiy  la  or- 
dinarily the  taking  and  removing  by  trespass  of 
personal  property  whfoh  the  tnmasssr  imows 
bei<Kixs  either  generally  or  ^wolally  to  aoother. 
with  the  intent  to  deprive  the  genwal  or  special 
owner  of  hia  property,  was  properly  rAfuscd. 
alaoe  It  was  defoouva  as  a  dednluon  of  laroeny. 
In  that  it  ignored  the  elements  of  fUonlons  m- 
tent  sod  Raud,  and  was  also  misleading  when 
there  was  evidenoe  that  the  tadng  was  open  and 
avowed. 

8.  To  <Aarge,  **lf  the  facts  and  cireunntancee 
of  the  taking  and  cairylng  away  by  the  plaintUC 
of  the  drawings  and  plana  after  tliey  were  deliv- 
ered to  tbe  defendant  were  calculated  to  produce 
at  the  time,  in  the  mind  of  a  prudent  and  reason- 
able man,  a  well-grounded  belief  or  saspicion  of 
plaintiff's  guilt  of  larceny,  *  *  *  then  malioe 
cannot  be  inferred  or  Implied  from  tbe  want  of 
probable  caaisa,*  ia  erroneona,  because  it  ignorea 
the  question  whethw  defeodaat  knew  and  hon- 
estly believed  in  the  facts. 

7.  Where  defendant,  In  his  affidavit  for  tbe 
arrest,  swore  that  plaintiff  took  and  carried  away 
the  plans  with  inteoit  to  steal  them,  a  charge  that 
If  tbe  Jory  believed  that  defendant  before  mak- 
ing complaint  oo  oath  before  the  instioe,  stated  the 
facta  oouceming  the  taking,  and  the  juatiee  mis- 
Gouceired  the  remedy,  without  suggestion  from 
defendant,  then  the  latterwas  not  Uable^  waa  In- 
applioable,  sinoe  under  suob  affidavit  there  oould 
be  no  mistake  as  U>  the  proper  remedy. 

8.  A  request  to  charge  that  the  uncwiditlonal 
delivery  by  the  plaintiff  to  defendant  of  thedraw- 
Ings,  and  the  saoesQuent  taking  and  destruction 
of  them  by  him  without  defendant's  consent,  was 
a  trespass,  and  If  secretly  dona  ccnstttuted  prob- 
able cause  for  his  aneat,  was  properly  refosed 
when  there  was  no  evldenoa  that  the  plana  were 
secretly  carried  away. 

9.  A  charge  tiiat,  If  the  lary  believe  the  facts 
warranted  t^e  arrest  of  plaintiff,  they  will  make 
allowance  for  tbe  «udtem«it  usder  which  tbe 
prosecution  was  instltnted,  was  iroperly  refused, 
in  the  absenoe  tti  any  evidence  of  exoitement. 

la  A  charge  "that  if  defendant  acted  under 
the  honest  belief  that  tbe  plaintiff  was  guilty  of 
the  offense  of  larceny,  with  which  he  was 
charged,  then  the  Jury  nntst  find  for  the  defend- 
ant, "  is  defective,  as  ignoring  tbe  necessity  that 
the  oelief  should  bebaaad  as  netsabowing  prob- 
able oanse. 

11.  A  oharee  that,  it  defendant  bad  contracted 
with  and  paid  one  B.  for  making  the  plana;  that 
plaintiff,  having  demanded  addltionaTcompensa- 
tlon  of  defendant,  and  being  refused,  without  his 
consent,  destroyed  the  front  elevation,  with  the 
Intention  of  deinriving  him  of  his  property^tbis 
was  probable  cause  for  Instituting  plainaiTB  ar- 
rest on  tbe  charge  of  larceny,  if  defendant  hon- 
estly believed  that  thesefactsoonstituted  laroeny, 
la  bad,  as  involving  an  incomplete  definition  of 
larceny,  and  of  "that  belief  wbicb  excluded  tbe 
c<molusion  of  malice.  ** 

19.  Where  the  record  shows  that  certain  re- 
marks of  counsel  were  "excepted  to, "  but  tbe  ao 
lion  of  tbe  trial  court  thereon  was  not  invokud  by 
motion  to  exclude  or  otherwise,  there  is  nothing 
for  the  appellate  court  to  pasa  upon. 

Appeal  from  ctty  eoort  of  Birmingham; 
H.  A.  Sharps,  Judge. 

This  action  is  brought  by  the  ai^Ilee. 
Carl  Dietrich,  aKalnst  the  appellant, 
George  Lunsfurd,  and  sought  to  recover 
damages  for  an  alleged  malicious  prosecu- 
tion instituted  by  tlie  defwdunt  against 
the  plaintiff.  Upon  the  affldavlt  of  the  de- 
fendant a  warrant  was  Issued  against  ths 
plalntiR,  and  hu  was  arrested, oa  the 
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charge  of  the  larceny  of  certain  plane  used 
In  tbe  erectloD  of  a  baildlDiffor  the  defend- 
aat.  The  plaintlir  wafl  an  arefailect,  and 
9LH  Bach  was  employed  by  one  RonHeao, 
another  architect,  vhom  tbe  dtfendaut 
bad  employed  to  make  the  plaiw  and  sop- 
eiintend  tbe  erection  of  bla  bnlldinff. 
Tbe  plaintiff,  when  ao  employed,  drafted 
tbe  pRdimiuary  aketeheB  for  the  front  ele- 
vation of  the  bnildiBSTi  and  hvfore  the 
completion  thereof  he  became  a  partner  of 
BouBBeau.  Under  the  agreement  between 
the  plaintiff  and  Roneseau,  the  defendant 
was  to  pay  theplaiotlfl  a  part  of  the  com- 
mlealoos  agreed  apon  between  blm  and 
BouBaeaa.  Dorlng  tbe  erection  of  tbe 
bnildliig.upon  the  refusal  of  the  defendant 
to  pay  said  commlaelone,  the'plalntlff 
took  tbe  plana  from  tbe  building,  in  tbe 
presence  of  the  workman,  and  destroyed 
them.  Tbeaeore  tbe  facta  apoq  which 
defendant  made  the  affidavit,  and  had  tbe 
warrant  laaued.  Tbe  plalnUff  was  ac- 
quitted, and  now  brings  this  action 
agalnat  the  defendant  for  mallclona  prose- 
catton.  UurlniE  tbe  examination  of  Booa- 
eeau  asa  witness, he  was  asked  how  much 
be  owed  the  plaintttf  when  thefr  partner- 
ship was  dissolved,  and  also,  "  Wbat  was 
tbe  effect  on  tta«progr««s  of  the  building  of 
tbe  destruction  of  tbe  plansY"  Tbe  pbtin- 
till  f»bjected  lo  each  of  these  qBestions. 
and  they  were  excluded,  against  defend- 
ant's objection.  Tbe  defendant  reqaeated 
tbe  following  written  charges:  (5)  "Tlie 
burden  Is  on  tbe  plaintiff  to  give  lo  eri- 
deuce  facta  sufBcinut  to  satisfy  tbe  jury 
that  tbe  del^idaut.  In  Instituting  a  crim- 
inal prosecution  against  him,  had  no 
grronnd  for  tbe  proceedinflr,  but  a  desire  to 
injure  blm."  (9)  '*That,  asaamlnic  the 
evidence  la  this  case  to  be  tra^,  malice  ot 
defendant  cannot  be  inferred;  the  burden 
WHS  uu  tbe  plaintiff  to  prove  it." 
"That,  in  respect  to  a  criminal  prosecu- 
tion, probable  cause  is  conduct  ot  the  ac- 
fluaed  tending  to  show  that  cbe  pnwecu- 
tlon  was  undertaken  from  public  raotlves. 
or  such  tacts  as  would  induce  a  reason- 
able man  to  commence  a  proeecatlon,  or 
circumstances   sutflcient   to  warrant  a 

?Tudeat  man  in  the  belief  that  the  party 
tbe  plaloUIf  in  this  case]  Is  guilty,  ot  such 
state  <A  facts  as  would  lead  a  man  ot  or- 
dinary caution  and  pradence  to  entertain 
abeUefof  guilt."  (11)  '*The  lory  cannot 
find  that  the  defendant.  In  prosecuting 
plaintiff  tor  lareeny,  did  «u  out  of  malice, 
nnlees  tbe  facta  in  evidence  are  such  as  to 
satiafy  any  reasonable  mind  that  the  de- 
fendant had  no  ground  for  the  proceeding 
but  bis  desire  to  injure  theplalntifl."  (13) 
"  Larceny  is  ordinarily  the  taking  and  re- 
moving by  trespass  of  peraoaal  proper^ 
which  the  trespaa^r  knows beloagfl  either 
generally  or  specially  to  another,  with  tbe 
intent  to  deprive  the  general  or  special 
owner  of  bis  property. "  (14)  "  If  the  fac^s 
and  clrcnnHttances  of  the  taking  and 
carrying  away  by  the  plaintiff  of  the 
drawings  and  plans  after  they  were  de- 
livered to  the  driendant  were  calculated 
to  produce  at  the  time.  In  tlw  mind  of  a 
prudent  and  reasotmble  wan,  a  wrII- 
IH'unnded  belief  or  suspicion  ot  plaintiff's 
cull  t  <rf  lareeny  or  other  indlctabie  offense, 
tbea  aaUoe  cannot  be  Inferred  or  implied 


from  the  want  of  probable  caDse."  (15) 
"That  If  the  Jury  believe  from  the  evidence 
that  defendant,  btf ore  he  made  the  com- 
plaint on  oath  before  Justice  of  the  Peace 
Poc,  on  which  the  warrant  was  issued 
nnder  whleta  plaintiff  woa  arrested,  stated 
the  facta  connected  with  tbe  taking  of 
the  plans  ot  tbe  builder  by  plaintiff, 
and  the  Juatice  of  tbe  peace  mlscon- 
oelred  tbe  remedy  or  proceee,  without 
snggestion  or  intervention  by  the  defend- 
ant in  that  particular,  defendant  la  not 
liable  for  BDch  error."  (16)  "That  If  de- 
fendant acted  under  the  honest  belief  that 
the  plaintiff  was  guilty  of  the  offense  of 
larceny,  with  which  lie  waa  charged,  then 
the  Jury  must  find  for  the  defendant." 
(19)  "The  ancondltional  delivery  by  the 
plaintin  to  the  defendant  of  the  plana  and 
drawings  which  plaintiff  and  Bonmeanbad 
made  tor  tbe  building  he  was  erecting,  made 
tbem  the  special  property  of  tbe  defend- 
ant; and  tbe  subseqnrat  tearing  and  tak- 
ing such  plans  and  drawings  by  plaintiff 
without  tbe  consent  <rf  the  defendant  was 
a  trespass,  and  if  secretly  done,  and  with- 
out calling  ottmtlon  of  any  one  to  tbe 
act.eonstitnted  probable  cause  for  defend- 
ant to  cause  bis  arrest.  In  such  case  tlie 
Jury  must  find  for  the  defendant."  (28) 
"That  tf  the  defendant  bad  contracted 
with  and  paid  Ronsoean  lor  making  the 
plans,  and  to  snperlatend  Lunafurd'a 
building;  that  the  plaintiff,  having  de- 
manded additional  compensation  of  Luns- 
ford.  and  being  refused,  went  without 
Lnnaford's  consent  and  took  and  de- 
stroyed the  front  elevation,  with  tbe 
intention  to  deprive  Lunsford  of  his 
property,  or  to  Inlure  Lunsford, — tlien  the 
court  charges  the  Jury  that  this  was  prob- 
able cause  for  causing  plolntlff's  arrest  on 
the  charge  of  larceny,  if  defendant  honest- 
ly believed  that  these  facts  constituted 
larceny,  and  the  jury  must  find  for  defend- 
ant." i2i)  "That  In  considering  defend- 
aat*scondnet,eveD  If  tbe  jury  should  believe 
the  tacts  did  not  warrant  the  arrest  of 
plaintiff,  still  tbe  jury  will  make  allow- 
ance for  the  excitement  under  which  the 
prosecution  for  the  alleged  offense  was  lo- 
stituted.  The  complainant  cannot  be  re- 
quired to  act  with  the  same  impartiality 
and  absence  of  prejudice  in  drawing  his 
coneluslons  as  to  the  guilt  of  tbe  accused 
that  a  person  entirely  disinterested  would 
ddlberately  do."  The  court  refused  to  give 
each  of  tbe  chai?^  as  asked,  and  to  each 
refnanl  the  defendant  separately  excepted. 
There  was  judgment  for  the  plulotlff,  and 
on  this  appeal  tbe  defendant  assigns  the 
various  rulings  of  the  lower  court  as 
error. 

W,  a  Ward,  for  appellant.  A.  H.  Pear- 
BoUt  for  appeUee. 

McClkllan,  J.  This  ia  an  action  by 
IMetrich  against  Lunsford  for  malicious 
prttsecu  tion.  Tbe  Institution  of  a  criminal 
proeecntlon  by  tbe  latter,  and  its  termina- 
tion before  suit  brought,  were  admitted, 
or  at  least  not  controverted.  In  tbe  trial 
tiie  burden  was  on  the  plaintiff  to  irtiow 
furtho'  botb  that  that  prosecution  was 
malicious,  and  that  it  was  instituted 
without  pnibable  cauaub  The  proof  etf 
neither  of  ttaeoe  lacton  In  the  zl^t  » 
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eovery  wonld  avail  plaintiff  In  the  absence 
of  proof  of  the  other.  However  malicluns 
LuDHtord  may  have  been,  be  la  not  liable 
Id  thia  action  It  be  bad  probable  caose  for 
brinfcingthe  charge  asalnetDletrlcb;  and, 
however  his  action  was  lacking  In  the 
basis  of  probable  cause,  he  would  not  be 
Uuble  unless  actuated  therein  by  malice. 
McLeod  V.  McL«od.  73  Ala.  42;  Steed  t. 
Knowles,  79  Ala.  446;  Jordon  v.  Railroad 
Co.,  81  Ala.  225,  8  South.  Rop.  191 ;  Luna- 
ford  V.  Dietrich.  86  Ala.  250.  6  Sonth.  Rep. 
4«1;  LeyenberKer  v.  Paul,  12  111.  App.  635; 
Mevaenberg  v.  Engelke.  18  Mo.  App.  346; 
Murphy  v.  Martin,  58  Wis.  276,  16  N.  W. 
Rep.  603;  Pllckiuffer  v.  Waf;ner,  46  Md. 
5H0.  Bat  while  the  absence  of  probable 
cause  is  not  the  equivalent  of  malice,  and 
does  not  perse  establiHh  malice,  yet  It  la 
evidence  of  malice  to  be  considered  by  the 
Jury,  and  may  of  Itself  Justify  a  conclDSlon 
on  theirpart  that  the  motive  of  the  prose- 
cutor was  malicious.  Authorities  aupra. 
Railroad  Co.  v.  Mitchell,  80  Oa.  438,  5  8.  E. 
Rep.  490;  Bozeman  r.  Shaw,  87  Ark.  160; 
Mowry  v.  Whipple,  8  R.  1.  860;  Dleti  v. 
Lanstitt,  68  Pa.  »t.  234;  Straus  v.  Yoqdk. 
86  Md.  246.  Malice  may  also  be  Inferred,  of 
conrae,  from  the  clrcumstancea  aarround- 
Ing  and  attending  upon  the  pruaecutlon; 
the  conduct  and  declarations  of  the  prose- 
'lutor;  his  activity  In  and  about  tbecase; 
his  efforts  therein  to  secure  some  personal 
end.  Indeed,  the  existence  of  malice  being 
a  fact  which  In  the  nature  of  tblnga  la  In- 
capable of  positive,  direct  proof,  ft  must 
of  necessity  be  rested  on  Inferences  and  de- 
dttctlona  from  facta  which  can  be  laid  be- 
fore the  iury,  and  bence  it  la  that  a  wide 
range  Is  permitted  In  adducing  attendant 
circumstances  which  tend  to  throw  any 
light  on  the  subject.  We  do  not  doubt 
but  that  the  apparent  anxiety  of  Lunaford 
after  making  the  complaint  to  have  Die- 
trich arrested,  and  hla  effort  to  that  end 
at  the  depot,  aa  p  phase  of  the  evidence 
tends  to  shuw,  was  such  u  drcumatance, 
and  waa  properly  allowed  to  go  to  the 
Jury.  8traus  v.  Young,  86  Md.  246. 
Motes  V.  Bates,  80  Ala.  8H2.  It  la  quite  er- 
roneona  to  suppose,  as  stated  or  implied 
In  aome  of  defendant's  requesta  for  Inatruc- 
tions,  that  an  element  of  the  malice  necea- 
■ary  to  support  this  action  coDalata  1u  a 
desire  tu  Iniure  the  party  prosecuted. 
Any  other  motive  than  a  boau  Ode  pnr- 
pose  to  bring  the  accused  to  puoiafament 
as  a  violator  of  the  criminal  law,  or  asso- 
ciated with  auch  bona  tide  purpose,  Is  ma- 
licious. There  need  be  no  personal  111  will, 
hate,  desire  for  revenge,  or  other  base  and 
malignant  paiialon.  Whatever  Is  done 
wnifully  and  purpoaoly,  whether  the  mo- 
tive be  to  Injum  the  accased,,  to  gain  aome 
advantage  to  the  prosecutor,  or  through 
mere  wantonness  orrarelessneas.lf  It  be  at 
the  same  time  wrong  and  unlawful  with- 
in the  knowledge  of  the  actor,  is  In  It^al 
contemplation  maliciously  dune.  Jordon 
V.  Railroad  Co.,  81  Ala.  320,  8  South.  Rep. 
191 ;  Ross  V.  Langwortby,  18  Neb.  492.  14 
N.  W.  Rep.  515;  Spear  v.  Hlles,  67  WIs.SSO. 
80  N.  W.  Rep.  506;  Forbes  v.  Hagman,  75 
Va.  168;  Mitchell  v.  Wall,  111  Moss.  492; 
Fullem  V.  Ollddeu,  66  Me.  202.  Probable 
eaua?  which  will  defeat  an  action  for  ma- 
licious prosecution  Isl defined  to  be  "a  rea- 
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Bonahle  ground  ol  suspicion  supported  by 
circumstances  safflclently  strung  la  them- 
aelvea  to  warrant  a  cautions  man  in  the 
belM  ttaat  the  peraon  accused  la  gnllty  of 
the  offense  charged."  DavIe  v.  wiataer,  73 
111.362;  Cole  v.  Curtis.  16  Mlna.  182.  (till. 
161 ;)  Brown  v.  WiUougbby,  5  Colo.  1.  Or 
as  defined  by  thle  court:  Probable  cause 
is  such  a  state  of  facts  and  drcumstancea 
as  would  lead  a  man  of  ordinary  caution 
and  prudence,  acting  conscleDtlously,  Im- 
partially, reasonably,  and  without  preju- 
dice to  believe  that  the  person  accused  la 
guilty."  Jordon  r.  Railroad  Co.,  81  Ala. 
225.  8  Sonth.  Rep.  191.  And  In  deciding 
upon  Its  existence  the  prosecutor's  belief 
In  the  gallt  or  Innocence  of  the  party  can- 
not be  considered,  nor  does  the*  existence 
of  such  facts  aa  might  have  Influenced  bia 
Judgment,  but  the  teat  Is  the  effect  they 
might  have  upon  the  Judgment  of  ordi- 
narily prudent  and  reasonable  men.  Rara> 
sey  V.  Arrott,  64  Tex.  820.  These  deflnl- 
tlnna  wholly  exclude  the  Idea  that  mere 
suspicions  and  belief,  however  honestly 
and  Intensely  entertained,  unsupported  by 
facta  known  to  the  pniaecutor  whlcb 
would  have  Joatlfied  reasonable  and  caa- 
tluua  men  In  believing  the  aucnsed  to  be 
guilty,  conatltnte  probable  caose.  Hlrsch 
V.  Feeney.  88  111.  648;  Graeter  v.  Wllllania. 
55  lud.  461 ;  FUcklnger  v.  Wagner,  46  Md. 
580:  Mowry  v.  Whipple.  8  R.  I.  360. 

Thetoregolnggeneral  principles  will  suf- 
fice to  Jnsttlfy  the  trial  court's  action  with 
respect  to  most  of  the  Instrnctlons  refused 
to  the  defendant.  They  were^thernBIrm- 
atlvely  bad,  or  so  misleading  as  to  aa- 
thoriie  thdr  denial.  Thus  ehaiices  5  and 
11  assert  defendant's  Immunity  unless  the 
Jury  should  find  he  had '*no"  ground  fur 
the  proaecutdon  except  a  desire  to  injure 
the  plaintiff.  There  might  well  have  bvea 
in  the  mind  of  the  Jury  some  ground  for 
his  conduct  falling  short  of  probable  cause, 
and  aome  matlcloos  motive  other  than  hla 
dealre  to  Injure;  and  neither  the  existence 
of  such  ground  nor  the  absence  of  such  de- 
sire would  neceasarily  have  Imposed  on 
them  the  duty  of  returning  a  verdict  for 
the  defendant.  Charge  0  assumes  either 
that  there  was  no  evidence  of  a  want  of 
probable  cause,  or  that  malice  could  not 
be  Inferred  from  the  absence  of  snch  caose. 
Both  asanmptlona  are  unfonnded.  We 
have  seen  that  the  Inference  of  malice  may 
be  drawn  from  a  want  of  probable  cauao; 
and  the  fact  that  Dietrich  had  been  tried 
and  acquitted  uf  the  offense  charged  waa 
Itrtelf  some  evidence — sufficient,  It  seems,  to 
lift  the  burden  of  proof  In  that  regard  off 
the  plaintiff— of  a  want  of  probable  cause. 
Josaelyn  v.  McAllister,  25  Mich.  46:  Vliial 
V.  Core.  18  W.  Va.  1.  Charge  10  Is  faulty 
in  its  first  proposition,  If  not  otherwise. 
Conduct  of  the  accused  merely  tending  to 
ahow  that  the  prosecution  was  undertak- 
en from  public  motives  is  not  probable 
cause.  The  tendency  In  thatregard  might 
fall  far  short  of  establishing  facts  and  cir- 
cumstances upon  whlcb  ordinarily  pru- 
dent and  cautious  men  would  Institute  a 
prosecution. 

It  Is  quite  tme  that  larceny  Includes  a 
trespass,  but  It  Is  mure  than  a  trespass.  In 
that  It  Involves  felonluns  Intent;  and 
Irnud  or  aecrettveness  In  Its  etfectoation. 
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knowledge  o{  another's  ownerehlp,  and 
Intent  to  deprive  blm  of  bis  property,  are 
not  equivalent  to  and  cannot  oupply  felo* 
nitma  Intent  and  fraud  or  aecretlveneaa 
eHseotfal  to  larceny.  Charge  13  la  not  a 
Bound  definUiun  of  larceny,  and  greatly 
teoda  Co  mislead.  In  view  of  the  testimony 
sroing  to  show  that  the  taking  was  open 
and  avowed.  Lunaford  v.  Dietrich.  8A 
Ala.  250,  i  Houtb.  Kep.  461.  One  fault  of 
tbe  fourteenth  InB^ructlon  requested  by 
the  defendant,  RutBclent  of  Itself  to  Juutlfy 
Its  r^sai,  is  that  It  denied  tbe  jury's  rlgbt 
to  Infer  malice  from  «  want  uf  probable 
cause  because  uf  tbe  mere  existence  of  fact 
and  clrrumstances  calculated  to  produce 
In  the  mind  of  a  prodeot  and  cautions 
nan  a  well  groundfd  belief  or  Buspldon  of 
the  guilt  of  the  accused,  whether  these 
facts  and  circumstanced  were  known  to 
or  honestly  believed  to  exist  by  the  prose- 
cutor or  not.  The  existence  of  the  facts, 
without  knowledge  of  or  belief  In  them  by 
defendant,  vould  not  serve  to  rebut  any 
Inference  of  malice  which  the  Jury  might 
otherwise  draw  from  the  want  of  proba- 
ble cause.   Lnnsford  v.  Dietrich,  supra. 

It  may  he  conceded  that  had  tbe  prose- 
cutor made  a  statement  In  writing  of  the 
real  facts  connected  with  the  taking  of  the 
plans  by  Dietrich,  under  oath,  to  the  Jus- 
tify of  tbe  peace,  and  the  latter  had  mls- 
eoncetved  the  remedy  or  process  adapted 
to  or  Issuablethereon,  without  sngKestlon 
or  Intervention  by  the  df^endant,  the  lat- 
ter wiiuld  Dot  be  liable  tor  such  error  of 
the  ofltcer.  But  that  Is  uot  this  case.  The 
statement  here  made  and  verified  was  not 
of  tbe  facts  of  the  transaction  In  detail, 
but  was  a  charge  that  Dietrich  had  tak- 
en and  carried  away  tbe  plans  with  the 
Intent  to  steal  the  same  Upon  mich  state- 
ment there  could  be  and  was  no  miscon- 
ception on  the  part  of  the  Justice  as  to  tbe 
appropriate  remedy  or  process.  And  tbe 
fact  that  Lnnsford  bad  previously  made  a 
detailed  statement  of  tbe  facts  to  the  offi- 
cer cannot  avail  to  relieve  him  from  liabil- 
ity for  making  tbe  afUdavIt  upon  which 
the  prosecution  proceeded.  Chance  15 
asked  by  tbe  defendant  was  properly  re- 
fused. 

Charges  19  and  24  were  abstract.  There 
Is  no  evidence  In  the  record  that  tbe  plans 
were  secretly  taken  and  carried  away  as 
postulated  in  the  tormer,nor  of  anyexctte- 
menton  the  partof  theprosecntoras  pust- 
ulated In  the  latter.  Charges  16  and  ^ 
r^sed  to  the  defendant  are  not  In  har- 
mony with  the  general  principles  we  have 
stated  with  respect  to  the  constituents  of 
probable  cause,  of  larceny,  and  of  that  be- 
lief which  excludes  the  conuiuslon  of  mal- 
ice.  They  were  properly  refused. 

We  are  unable  to  perceive  any  legitimate 
bearing  whlrh  the  state  uf  indebtedness 
between  Rousseau  and  Dietrich  when  their 
partnership  was  dissolved,  or  the  effect 
the  destruction  of  the  plans  bad  on  the 
progress  of  tlie  building  towards  comple- 
tion, could  have  had  on  any  Issue  Involved 
In  this  case.  Evidence  ou  those  qnesldons 
was  wholly  irrelevant. 

Plalntlff'scounsel.in  hleargnmpnt  to  the 
Jury,  stated  that  bis  client's  character  had 
been  damaged  by  the  arrest  and  charge  of 
larceny  preferred  by  the  defendant,  and 


that  he  was  entitled  to  be  Indemnified  In 
damages.  **  The  defendant,  *  the  bill  of  ex-> 
ceptlons  recites,  "excepted  to  this  remark, 
because  no  such  damages  were  claimed, 
and  no  proof  offered  to  sustain  the  claim. 
Tbe  court  did  not  exclude  the  remarks, 
and  counsel  did  not  withdraw  them." 
Was  there  any  motion  to  exclude  them? 
Was  there  any  action  of  tbe  court  Invoked 
or  had  in  respect  to  them?  Clearly  not. 
All  that  was  done,  as  appears  from  tbe 
bill  of  exceptions,  was  the  noting  of  an  ex- 
ception to  certain  language  of  counHcl. 
Nothing  that  the  court  ruled,  did.  or  said 
Is  presented  for  revision;  and  the  func- 
tions of  this  court  In  Its  appellate  charac- 
ter am  strictly  .confined  to  the  action  of 
the  trial  courts  upon  questions  which  are 
presented  to  and  ruled  upon  by  tliem.  It 
tbe  statement  complained  uf  was  improp- 
er, of  which  we  are  by  no  means  con* 
vinced,  the  presumption  Is  that  it  would 
have  l>een  excluded,  and  the  Jury  duly  cau- 
tioned Against  being  Influenced  by  It.  had 
tbe  attention  of  the  trial  Judge  been  called 
to  it  and  Ills  action  invoked  upon  It;  and 
wp  cannot  put  him  inernirtor  falling  to 
rule  on  a  matter  which  has  never  been 
presented  for  his  decision  or  decided  by 
him.  Clarke  v.Htate.78Ala.  476;  Baltroad 
Co.  V.  Bayllss,  75  Ala.  466;  Insurance  Co. 
V.  Allen,  80  Ala.  B78,  1  South.  Rep.  202; 
Melsun  v.  Harrington, (WIs.)40N.  W.  Rep. 
22Ki  Railroad  C'O.  v.  Frailer,  (Ala.)  9 
South.  Rep.  808.  Affirmed. 


Eastis  v.  Muntoombry  et  a/. 
(Stiprsme  Court  of  Alabama.   May  5, 1S91.) 
Wills— Umin  iKVLnaiios— Dboluutiors— Iw- 

STBDCTIONB. 

1.  A  teststrLx  having  left  BabstantiallT  all 
hsr  property  to  her  lirinc  ohildien,  a  grandcDild, 
whose  pareats  were  Aeaa,  endeavored  to  set  aaide 
the  will  ou  the  ground  oi  andne  ioflueace  on  the 
port  of  a  certain  son.  Hetd,  that  declarations 
made  by  him  not  in  testatrix's  presence,  whether 
before  or  after  the  making  of  tlie  will,  were  in- 
admissible, sinoe  there  were  others  Interested  in 
the  nwbate  thereof. 

9.  There  wM  some  evldenos  that  snob  son 
was  disrespectful  and  abusive,  and  III  treated  his 
mother,  but  there  was  also  evidence  that  he  was 
always  kind  to  bar.  Held,  that  a  charge  that 
"there  is  no  evidence  in  this  case  of  any  threats 
made  by"  such  son  "towards  his  mother,  to  In- 
duce »  *  »  ber  to  make  the  will, "  was  not 
reversible  error,  when  no  explanatory  oharges 
were  asked.   Colbhak,  J.,  disueotlng. 

8.  The  fact  that  such  son  for  many  years  lived 
with  his  aged  mother,  and  acted  as  her  trusted 
Bg^t  in  all  her  business,  did  not  cast  upon  him 
the  Irarden  of  proving  that  her  will,  produced  by 
him  for  probate,  was  not  obtained  oy  fraud  or 
undue  influraoe.  Following  Bancroft  v.  Otis, 
(Ala.)  8  South.  Rep.  28t}. 

4.  Coutestants  offered  evidence  that  such  son 
received  several  tboosand  doUan  in  part  pMr- 
ment  far  certain  land  sold  by  testatrix  after  the 
making  of  tbe  will,  but  neither  proposed  to  show 
any  improper  disposition  thereof,  nor  to  connect 
it  with  any  other  proof  to  which  it  might  have 
been  relevant  and  competent.  Held,  that  such 
evidence  was  Irrelevant  on  tbe  quesUtai  of  undue 
influence,  and  properly  excludao,  as  it  would  be 
presumed  tbat  he  reoelved  the  mon^  as  her 
agent 

6.  A  question,  asked  by  contestants,  wbethw 
tbe  money  received  from  such  sale  was  not  di- 
vided among  the  heirs,  was  oUectlonable,  in  that 
it  Bsanmed  thesalewhen  nosate  had  been  proved. 

(Il  Error  la  refusing  to  admit  testlrooay  tiiat 
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certain  votuDtary  oonveyincea  were  nutde  bytev- 
tatrlx  to  the  benefloiaiieB  was  oured  by  suoli  facts 
being  afterwards,  withoat  oontroversy,  fully 
proved. 

7.  Evidenoa  that  testatrix  madeunegaal  slfte 
to  her  children  during  her  lif  e<time  is  admissible 
on  the  issae  of  undue  influence. 

8.  Wbere  there  was  evidence  that  a  part  of 
the  provisions  of  a  will  had  been  obtained  byun- 
due  influence,  a  refusal  to  charge  that  the  Jury 
mifbt  find  the  will  invalid  as  to  such  TTOvisions, 
and  valid  as  to  the  rest,  was  error,  notwlchstaQd- 
lug  that  the  pleadings  were  directed  only  against 
the  whole  will. 

9.  A  cbarM  tiiat  the  lory  mnat  find  fior  jm- 
pooeotfl,  "unless  the  evidence  shows  that  the 
will  was  obtained  by  moral  coercion  or  by  impor- 
tunity, which  could  not  be  resisted  by  testatrix, " 
was  erroneous,  as  unduly  emphasizing  this  pluue 
of  the  evidence. 

10.  Mere  persuasion  or  arffonient  addressed  to 
the  Judgment  or  affections,  in  which  there  la  no 
tnxxA  or  deoeit,  does  not  ontstitat*  undue  influ- 
ence. 

Appeal  from  probate  court,  Jettenion 

county;  M.  T.  Pubteb,  Judipe. 

Jooatlian,  Felix,  and  David  MontKom- 
ery,  the  executors  of  the  laHt  will  and  tee- 
tameDt  ot  Mrs.  Martba  Montgomery,  hav- 
iDft  presented  ber  will  (or  probate,  a  coo- 
teat  waa  liwUtated  by  Mrg.  A.  G.  Eaatta. 
n  KntnddauKbter  ot  testatrli,  on  the 
sroand  ol  andue  influence.  The  Isane  waa 
tried  by  a  Jury,  wlio  found  In  favor  of  tbe 
pruponente,  and  the  will  was  thereupon 
admitted  to  probate.  The  court  refused 
to  give  thefullowlDK  charKes  requested  by 
contestant:  (1)  "Thatif  the  jury  believe 
from  tbe  evidence  that,  In  signing  tbe  pa- 
per offered  for  probate  as  the  will  of  Mar- 
tba  Montgomery,  she  Intended  to  make 
the  provision  therein  set  forth  tor  ber  In- 
sane daughter,  but  chat  as  to  the  other 
provisions  of  the  will  she  was  unduly  In- 
fluenced to  make  them,  then  the  Jury  may 
tlud  the  will  valid  as  to  tbe  provision 
made  for  the  daughter  Fannie,  and  in- 
valid aH  to  the  other  provlsiuiis  of  the 
will."  "That If  tbe  Jury  believe  from 
tbe  evidence  that  Jonathan  Montgomery, 
one  of  the  elKht  (8)  children  equally  pro- 
vided fur  in  the  paper  propounded  for  pro- 
bate, managed  b?r  affairs  for  many  years; 
that  much  of  the  time  he  lived  alone  with 
her  and  her  Insane  daughter;  that  he  was 
her  trusted  agent;  and  that  she  leaned 
btm  and  trusted  blm,— that  the  burden  of 
proof  was  cast  on  Jonathan  Montjiom- 
ery  to  Hhowtlmt  the  will  propounded  waa 
not  the  product  of  fraud,  undue  influence, 
or  fear,  but  was  the  result  of  free  voli- 
tion on  the  part  of  the  testatrix."  (3) 
"That  while  the  law  does  not  presume 
undue  influence  from  the  fact  that,  when 
she  signed  the  paper  propounded  to  her 
as  ber  last  will.  Mrs.  Martha  Montgomery 
was  surrounded  by  the  persons  who  were 
principally  benefited  by  the  will,  when 
the  Kllard  children  and  the  Hawkins  chil- 
dren were  not  about  her,  yet  this  is  a  ctr- 
cunistanre  to  which  the  jury  may  look  In 
pasalng  that  tbe  will  was  tbe  product  ot 
undue  influence. "  At  the  request  of  pro- 
ponents, the  court  gave  tbe  following 
written  charges:  (1)  "  There  la  no  evidence 
in  thin  case  ot  any  importunity  by  J. 
Montgomery  of  his  mother  tu  Inclure  her 
to  make  the  will  in  controversy. "  (2) 
"  There  Is  no  evidence  In  this  case  ot  any 


threats  made  by  J.  Montgomery  towards 
blB  mother  to  Induce  or  cause  her  to  make 
tbe  will  In  controversy."  (SJ  "That,  un- 
less tlie  evidence  shows  that  tbe  will  waa 
obtained  by  moral  coercion  or  by  impor- 
tunity, which  could  not  be  resisted  by  the 
testatrix,  the  Jury  must  find  the  issue  In 
favor  of  the  proponents. " 

Wartl  A  Johns  and  Jaa.  M.  Rasaell,  for 
appellant.  Hewitt,  Walker  A  Porter  wad 
E.  K.  Cumptmllf  tor  appellees. 

Coi.BMAN.J.  Thlscasearoseunncontest 
ot  the  probate  of  the  will  of  Martha  Mont- 
gomery. The  grounds  ot  contest  were  (1) 
that  testatrix  was  of  "unsound  mind, and 
Dot  capable  of  making  any  legal  disposltioD 
of  her  property;"  {2)  that  the  executors 
"procured  the  making  and  execution  of  the 
same  by  fraud  and  undue  Influence  prac- 
tised by  them  on  tbe  deceased;"  (3j  that 
said  win  was  not  made  and  execnted  ac- 
cording to  law.  After  tbe  close  ot  the  evi- 
dence, "contestant  stated  she  did  not  in- 
sist upon  Insanity,  except  to  show  weak- 
ness of  mind  and  susceptibility  to  being 
unduly  infiueiieed."  There  was  no  evi- 
dence to  show  that  tJie  will  wasnot  form- 
ally executed,  and  we  can  safely  state 
there  is  no  evidence  of  fraud  or  deceit 
practiced  upon  testatrix  to  procure  the 
diapositlnn  ot  the  property  made  by  the 
will.  The  real  and  only  Issue  before  tbe 
Jury,  In  fact,  was  that  of  undue  influence. 
The  proof  shows  that  testatrix  had  ten 
children,  eight  of  whom  were  living  when 
the  testatrix  died,  and  two  had  died,  leav- 
ing eight  children,  wb«i  tbe  will  was  made. 
Oneot  tbe  living  cbldrm.  Fannie,  was  In- 
sane or  an  imbecile,  wholly  incapable  of 
providing  for  herself.  Testatrix  devised 
eubfltantlully  all  ber  property  to  her  liv- 
ing children,  making  special  provision  for 
ber  imbecile  daaghter,  Fannie, and  leaving 
but  nominal  gifts  to  the  jgrandchildren, 
one  of  whom  Is  contestant.  The  will  was 
made  In  September.  ]i»{4,and  tbe  testatrix 
died  in  October,  1889.  Jonathan,  an  un- 
married BOD,  and  ber  daughter  Fannie, 
were  living  with  their  widowerl  mother 
on  her  farm  at  the  time  of  her  death,  and 
had  lived  with  her  all  their  lives.  Jon- 
athan was  ber  general  manager  and  super- 
intendent, and  controlled  ber  business 
Interest  without  restralDt,  so  far  as  Is 
disclosed  In  the  evidence.  At  the  time  of 
her  death  the  testatrix  was  82  years  ot 
age.  The  evidence  conflicted  as  to  tbe 
state  of  her  health,  the  sti-eDgth  of  her 
mlDd  and  character,  for  maay  years  prior 
to  her  death  ;  tbe  testimony  of  contestant 
tending  to  show  she  was  In  poor  health, 
and  was  of  feeble  niiud  and  character,  and 
that  of  proponents  that,  considering  ber 
age,  her  health  was  good,  and  her  char- 
acter was  one  of  independence  in  thought 
and  action.  By  the  provisions  of  thu  n  ill, 
seven  ot  the  llrlng  children,  including  J  on- 
athan,  were  provided  for  share  and  share 
alike,  and,  if  the  property  reached  a  cer- 
tain value,  tbe  special  provision  for  Fan- 
nie was  not  tu  take  effect,  but  In  that 
event  tbe  eight  living  chlldnm  were  In  all 
respects  made  equal.  In  1879,  Ave  years 
before  tbe  will  was  made,  and  ten  years 
before  ber  death,  tbe  testatrix  conveyed 
to  Jonatban  seventy  acres  ot  land.  There 
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was  evidence  tending  to  show  that  there 
wflfi  an  onderatandLiig  between  Jonathan 
Montfcomery  and  hie  mother  oa  to  his 
compeDsation  lor  llvtng  with  her  and  tak- 
inK  care  ol  her  and  Faaale,  and  managlns 
the  farm.  There  was  etidenee  that,  after 
the  wUl  was  made,  tbe  teatatrix.  by  deed 
ol  fflft,  conveyed  to  each  of  the  eight  lega- 
tees twenty  acres  ol  land.  There  wan  evi- 
dence on  part  of  conteHtant  that  Jona- 
than Montgomery  naa  illsrespectful  and 
abasive,  and  lU  treated  hla  mother,  and 
bad  bis  own  way  on  tbe  farm,  and  In  the 
management  of  her  bnstneM.  Tbe  evi- 
dence for  proponents  tended  to  show  that 
be  was  always  kind  and  careful  of  his 
motiiOT's  comfort  and  feellnKS,  and  pro- 
vided well  for  her  end  bU  afflicted  aiater, 
and  took  good  care  of  his  mother's  prop- 
erty. There  is  no  material  evidence  In 
the  record  to  show  that  any  of  the  lega- 
teeH  had  any  converBatlon  with  the  tes- 
tatrix la  regard  to  tbe  diapoeltloa  of  taer 
property  by  the  will,  except  the  testimony 
of  Jonathan  Montgomery.  He  testified 
that :  "  We  talked  about  It  several  times 
before  she  came  to  make  it.  I  told  her.  If 
Hhe  wanted  to  come  to  town  to  tauve  her 
will  written.  I  woald  bring  her  the  next 
day.**  That  aha  requested  him  to  do  so, 
and  he  bniught  her  to  blashfter  Mary  An- 
derwD.  That  at  berreqncst  he  wnit  for 
j  udge  Porter  to  write  the  will.  He  says : 
"I  never  made  any  suKRestion  to  her 
abooc  the  will."  Judjse  Porter's  evidence 
iB  to  the  effect  that  be  received  his  tnstruc- 
tlons  from  the  testatrix  as  to  bow  the 
will  should  be  written;  thai  ^e dictated 
to  him  how  her  property  was  to  be  dis- 
posed of;  that  he  made  the  will  as  she  In- 
structed him,  read  It  over  to  her,  and  It 
was  approved  and  then  exet'uted  by  her. 
Tbere  was  evlden«;e  tending  to  show  that 
afterwards  she  expressed  herself  satlsfled 
with  her  will.  There  was  oIho  evidence 
tending  toshowthat  she  expressed  herself 
as  deslrinff  that  her  living  children  should 
have  her  property.  There  was  otber  evi- 
dence in  the  case,  but  this  Is  deemed  a  suf- 
ficient statement  to  properly  understand 
the  rulings  of  the  court  upon  the  admis- 
sion and  exclusion  of  evidence,  and  the 
fbani;es  given  and  refused,  to  which  ex- 
cepthine  were  reserved. 

It  Is  not  serlODsly  contended  that  the 
beneficiaries  under  tbe  will,  other  than 
Jonathan  Montgomery,  exercised  an  un- 
due Influence  upon  the  testatrix.  In  procur- 
ing tbe  making  of  her  will,  or  the  tilttposl- 
tlon  of  h^  property.  Declarattona  made 
by  Jonathan  Montgomery,  U  material, 
might  be  admissible  in  a  proper  case  to 
Impeach  or  lessen  the  wdghtf^  bia  testi- 
mony, but  declarations  made  by  him, 
there  being  others  interested  In  the  pro- 
bate of  the  will,  in  the  atMenoe  of  tbe  tes- 
tatrix, whether  before  or  after  the  making 
of  the  will,  are  not  competent  either  to 
support  or  Invalidate  tbe  will,  Bobertsv. 
Trawtok.  IS  Ala.  68;  Bunyard  v.  McElroy, 
21  Ala.  81] ;  Blabey  v.  Blakey,  88  Ala.  (117; 
Hchouler.  WIHh,  9  M4.  The  foregoing  prin- 
ciple -jt  la  w  (Usvoses  ol  a  great  many 
oblec  ions^  and  exceptions  as  to  the  ad- 
missibility of  evidence.  The  error  in  refus- 
ing to  allow  tbe  witness  Ellard  to  prove 
tbe  conrfljaaca  of  aaveuty  acres  of  land,  la 


was  cured  by  Its  subsequent  proofs 
It  was  proveu  by  the  grantee  himself 
and  other  witnesses,  and  was  not  a  con- 
troverted fact.  The  same  is  true  as  to  t he- 
twenty  acres  of  land  s^ven  to  each  of  th«- 
elght  children. 

Conteritant  offered  to  prove  by  the  wit- 
ness Anglin  that  witness  and  W.  J.  Came- 
ron, in  1887,  (after  the  will  was  made.) 
purchased  100  acres  of  tbe  .'arm  land  oF 
testatrix:  that  they  recdved  from  Jono- 
than  Montgomery  tbe  bond  for  titles- 
which  were  executed  by  testatrix;  ancl 
that  they  paid  Jonathan  Montgomery 
1^.666  in  part  payment  of  the  purchase 
money.  If  contestant  had  stated  to  the 
court  she  expected  to  prove  that  teeto- 
trix  gave  tbis  money  to  Jonathan  Mont- 
gomery, or  that  any  disposition  wa»^ 
made  of  It,  not  In  accordance  with  her 
own  free  will,  or  that  any  annatural  dls- 
poidtion  was  made  of  It  by  the  testatrix,, 
or  had  proposed  to  connect  It  with  ai^ 
other  proof  which  would  have  made  It 
relevant  and  competent,  thm,  upon  suck 
showing,  it  the  court  bad  excluded  the  te»- 
tlmony,  such  ruling  would  have  been  er- 
roneous. The  undlBpnt«Hl  testimuny  la- 
thatJonatban  Montgomery  was  theagent 
of  testatrix ;  that  be  attended  to  all  her  bus- 
iness. The  offer  to  prove  the  sale  of  tbe- 
land,  and  tor  which  testatrix  executed 
her  bond  for  title,  and  tbe  payment  of  the 
money  to  him,  without  more,  could  have 
no  bearing  upon  the  qaestiun  of  undue  In- 
fluence. The  presumption  from  such 
protil  alone,  he  being  her  agent  with  gen- 
eral authority,  as  stated  before,  would  be- 
that  he  received  the  money  am  her  agent. 

The  court  sustained  an  objection  to  tbe 
following  question  propounded  by  con- 
testant to  Jonathan  Montgomery,  vts. : 
"  Was  not  tbe  money  received  from  Dr. 
Anglln  and  W.  J.  Cameron  for  the  proper- 
ty sold  them  divided  among  the  eight  liv- 
ingchlldren?"  No  proof  had  been  Intro- 
duced of  tbe  sale  of  tbe  land  to  Dr.  Angllr^ 
and  W.  J.  Cameron.  The  offer  to  prove 
the  fact  had  been  made,  and.  as  we  bave 
seen,  the  evidence  was  properly  excluded. 
The.question  was  objectionable  in  form  Id 
assuming  tbe  sale.  If  the  proof  had  sbown 
the  sale  of  tbe  land  and  distribution  of  the 
purchasv  money  to  tbe  legatees  or  benefi- 
ciaries, to  whom  the  land  had  been  gl%'ei» 
by  the  will,  whether  such  proof  would 
tma  to  show  a  ratiflcation  of  the  wlll» 
or  undue  influence  at  the  time  It  was 
made,  quiBre. 

In  the  case  of  Bancroft  v.  Otis,  (Ala.)  S 
South.  Rep.  286,  af  tera  careful  review  of  the 
aatboritlee.  this  court  declared  that  the 
rule  as  to  tbe  burdos  at  proof  which  ap- 
Iriled  to  transactions  between  parties  fil- 
ter vh-oB  did  not  apply  to  wills.  The 
validity  of  tbe  deeds  of  gift  executed  by 
the  testatrix  to  her  eight  children,  and 
wbicb  took  effect  during  iierlUe-time.lsnot 
an  Issue  In  tbls  proceediag.  Evidence  of 
such  gifts  was  admissible  on  the  issue 
of  undue  Influence.  Whenever  a  party  by 
will  cut*  off  any  of  bis  children  from  par- 
tlelpatlon  In  his  estate^  or  makes  unequal' 
disposition  of  It  without  reason,  it  la  a 
circumstance  to  be  considered  by  the  Jury 
on  the  Issue  ol  undue  Influence.  If  the  ev^ 
Idence  abowa  that  the  grantor  bad  dlapoa 
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ing  capacity,  or  was  not  nnduly  Influ- 
«nced,  he  can  make  such  dispusltlun  of  lilg 
property,  however  partial  or  capricious, 
as  he  may  desire;  but  the  tact  ut  uaeqaat 
^Ifta  to  bis  children  is  admissible,  ti>  be 
coneldererl  with  the  other  evidence.  Cole* 
man  r.  Kobertson.  17  Ala.  87;  Roberts  t. 
TrHwIck,  13  Ala.  78.  The  facts  stated  up- 
on which  the  charge  la  predicated  us  tothe 
'burden  of  proof  were  not  suSlciPut  to 
dhow  that  the  burden  had  been  shifted, 
«nd,  under  the  rule  declared  Id  Bancroft  v. 
Otis,  this  charf^e  was  properly  refused. 

When  undue  influence  U  supposed  to 
iiave  been  exercised  in  obtaining  a  will,  it 
aeeniB  that  the  \i  b<»le  will  is  not  necessari- 
ly void;  but  it  will  be  left  to  the  Jury  to 
determine  what  gifts  were  obtained  by 
«ndue  influence,  and  such  Rltts  only  will 
be  declared  vuld.  1  Jarm.  Wills,  (fith  Amer. 
Ed.)  pp.  70,  71.  If  the  whole  will  was  the 
«rrect  of  undue  Influence,  the  will,  as  a 
wboln,  will  be  void ;  hut  if  a  part  of  the 
lejraeles  were  the  result  of  undue  Influence, 
and  there  were  others  which  were  the  re- 
ault  of  the  freewill  uf  the  testatrix,  the 
tatter  may  stand,  although  the  former 
-would  be  set  adlde.  (Florey  v.  Florey,  24 
Ala.  24S:  Lyons  v.  Campbell,  88  Ala.  4C2,  7 
South.  Rep  and  this  principle  would 

-apply,  although  the  contest  by  the  plead- 
ings was  directed  against  the  validity  of 
the  wliole  will,  it  the  proof  was  snfflcient 
"to  show  that  only  a  part  of  tbelegaclos 
were  the  result  ot  undue  influence.  If  the 
|nry  were  reasonably  satisfled  from  the 
«vldence  that  the  prurfslon  for  Fannie 
■was  the  result  of  the  twtator's  own  free 
will,  and  there  were  other  provlstons  of 
the  will  obtained  by  undue  In  flnence,  it 
would  be  err.>r  tu  refuse,  npun  written  re- 
<lueHt.  to  instruct  the  Jury  that  they  could 
flo  Itnd. 

At  the  request  of  proponents,  the  court 
Instructed  the  jury:  "There  is  no  evidence 
In  thiH  ease  ol  any  threats  made  by  J, 
Uontgomery  towards  his  mother  to  In- 
duce or  cause  her  to  make  the  will  In  con- 
-trovemy."  The  writer  of  this  opinion 
thinks  this  charge  onght  not  to  have  been 
friven.  It  was  misleading,  if  not  positive- 
ly erroneous,  as  an  Invasion  of  the  prov- 
ince of  the  Jury.  In  determining  whether 
a  general  affirmative  cAarge  ought  to  be 
fciven  in  any  case,  the  court  should  con- 
alder  whether  there  la  the  slightest  evi- 
dence sustaining  thecontrary  proposition. 
4Sxcltidlng  In  the  present  case  all  the  tes- 
timony offered  by  proponents,  and  taking 
>for  granted  tbat  all  offered  by  tbeconteet- 
-ant  was  true.  Is  there  no  evidence  from 
■which  a  Jury  migbt  be  Justified  In  drawing 
a  contrary  conclusion?  A  menace  or 
threat  may  be  made  in  many  ways.  It 
would  not  be  proper  to  euiphasln  any 
facts  by  specially  referring  to  them,  ft 
4s  not  sufficient  that  such  testimony  has 
been  overwhelmed  by  opposing  testimony 
In  the  Judgment  of  the  court.  The  Jury 
are  the  Judges  of  the  weight  of  evidence, 
and  any  invasion  of  their  province  Is 
■error.  A  majority  of  the  court,  however, 
are  of  the  opinion  there  was  no  reversible 
«rrur  In  this  charge,  and.  It  opposing 
■coDnsel  had  deemed  It  misleading,  tt  was 
their  privilege  and  duty  to  aak  for  ex- 
■planatoiy'Charges  on  this  question.  The 


undue  Influence  which  will  avoid  a  will 
must  amount  to  coercion  or  fraud,  and 
influence  tantamount  to  force  or  fear,  and 
which  destroys  the  free  agency  of  the  par- 
ty, and  constrains  him  to  do  what  ia 
against  his  will. 

Mere  persuasion  or  argument  addressed 
to  the  Judgment  or  atTectlons,  in  wblcb 
there  Is  no  fraud  or  deceit,  does  not 
constitute  undue  Influence.  Bancroft  v. 
Otis,  supra;  Lyons  v.  Campbell,  supra; 
Leepor  v.  Taylor,  47  Ala.  222;  Taylor 
v.  Kelly,  31  Ala.  64;  Pool  v.  Fool,  35 
Ala.  17.  The  charges  given  in  this  re- 
spect assert  eorrwt  propoalttons  of  law. 
Facts  In  evidence  may  be  pressed- by  coun- 
sel In  argument,  but  charges  which  nndnly 
emphaslxe  any  statement  uf  facts  may 
beretused.  Bank  t.  McDonnell,  Ala. 445, 
8  South.  Kep.  187;  Pellum  v.  State,  89  Ala. 
82,  8  South.  Rep.  8S,  and  anthorltles.  The 
third  and  fourth  charges  asked  for  pro- 
ponents were  for  these  reasons  objectloD- 
able.  The  first  charge  asked  for  by  the 
contestant  asserted  a  correct  principle  ol 
law,  and  should  have  been  given.  That 
testatrix  Intended  to  make  special  provis- 
ion for  Fannie  was  not  serio'isly  contro- 
verted. The  Jury  may  have  been  satisfled 
that  the  provlBlon  for  her  was  the  result 
of  a  free  exercise  of  teatetrlx'a  will,  and 
may  have  believed  otherwise  as  to  other 
beneficiaries  under  the  will.  Lyoua  », 
Campbell,  88  Ala.  462,  7  South.  Rep.  250; 
Florey  v. Florey, 24  Ala. 248.  Fortheerror 
In  refusing  to  give  the  first  charge  asked 
for  by  contestant  the  case  must  be  re- 
versed.  Reversed  and  remanded. 


MoROAif  T.  Lehman,  Durr  ft  Co.  et  a3. 

{SupremG  Court  of  Alabama.   May  18,  IS91.) 

Jdrudiotion  ih  Equity  —  SBTTisa  Asms  Judo- 
aurnr— TiTLB  to  Lahd. 

1.  A  suit  to  have  a  Jnd^ent  and  a  sale  <d 
land  under  a  venditioni  exponas  issued  thereon 
declared  void,  will  not  He,  where  the  alleged  in- 
validity would  appear  on  their  face,  and  do  ex- 
trinsic tacts  showinR  invalidity  are  averred. 

3.  Complainant,  having  been  dispossessed  by 
the  purchaser  in  an  action  of  ejectment,  cannot 
resort  to  equity,  bat  must  appeal,  or  bring  an 
action  at  law;  one  action  not  being  oonclusive 
under  the  statute. 

Appeal  from  chancery  court,  Butler 
county;  John  A.  Foster,  Cbanrellor 

Suit  by  Albey  L.  Morgan  against  Leh- 
man, Durr  &  Co.  to  remove  a  cloud  on  her 
title  to  land.  From  a  decree  that  cum- 
plalnant  had  a  full  and  adequate  remedy 
at  law,  and  therefore  dismissing  ber  blil, 
complainant  appeals. 

J.  M.  Wtnebend,  for  appellant.  J.  C. 
Richardson,  for  appellees. 

Clopton.  J.  The  primary  purposes  of 
the  bill  filed  by  appellant  are  to  have  de-x 
clared  void  a  Judgment  rendered  by  the 
circuit  court  In  a  suit  brought  by  Fiexner 
and  Lirhten  against  complainant  and  the 
husband,  condemning  her  statutory  sepa* 
rate  estate  tothe  payment  of  a  debt  for 
articles  for  the  comfort  and  support  ot  the 
household ;  to  set  aside  and  vacate  a  sale 
ot  the  land  in  controversy  by  the  sberiB 
under  a  venditioni  exponaa  issued  on  the 
Judgment,  and  the  sheriff's  deed  to  Leb- 
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roan,  Dnrr  ft  Co.,  who  purchasi'd  the  land 
ut  the  sale;  and,  Incidentally,  tu  have  de- 
clared void  a  Judfcment  of  the  circuit  cuart 
on  the  contest  of  a  claim  of  exemptions; 
and  also  a  Jndgmeut,  with  the  writ  of 
possession  Issued  thereon,  which  Lehman, 
Dorr  &  Co.  recovered  against  her  Id  ao  ac- 
tlou  of  ejectment.  Tbe  ground  of  roller  Is 
the  asserted  Invalidity  of  the  Judfnnents 
and  other  proceedings,  and  that  tbey  con- 
atltnte  a  cloud  on  her  title.  In  the  ab- 
sence of  allegations  and  proof  of  fraud,  a 
court  of  chancery  will  not  exercise  juris- 
diction for  the  mere  purpose  oT  declarlnK 
void  a  Judgment  rendered  by  tbe  circuit 
court.  Wtien  tbe  nullity  Is  apparent  ou 
tbe  record,  tbe  court  rendering  a  roid 
Jodgnent  has  ample  power  to  vacate  It, 
at  any  time,  on  the  application  of  any 
party  in  interest.  Balcer  v.  Barcllft,  76 
Aia.  414.  Tbe  well-established  Jarisdlctlon 
of  courts  of  equity  to  remove  a  cloud  from 
title,  where  the  estate  or  interest  Is  l^ai, 
will  be  exercised  only  when  the  remedies 
at  law  aro  Inadequate.  In  the  absenre  of 
drcnmstaneeB  showing  the  Inadequacy  of 
tbe  legal  remedy,  the  court  will  not  Inters 
fere  lor  the  purpose  of  establishing  the 
title  tu  land,  or  quieting  tbe  possession, 
with  the  appropriate  functions  of  a  court 
of  law.  Hence  tbe  well-settled  rule,  that 
the  court  will  not  Interpose  unless  the  par- 
ty complaining  la  In  pofwesidon,  so  that  he 
cannot  obtain  an  adjndtcatlon  of  tbe  ap 
parent  title  of  the  adverse  claimant  In  an 
action  at  law,  and  extrinsic  evidence  Is 
necessary  to  sbnw  its  invalidity.  In  Bea 
v.  Longstreet,  54  Ala.  291.  the  true  test, 
recognized,  by  the  authorities  in  this  state, 
Is  stated  as  follows:  "Would  the  owner 
of  tbe  property.  In  an  action  of  ejectment 
brought  by  tbe  adverse  party,  founded 
npcii  tbedeed.be  required  to otfdr evidence 
to  defeat  a  recovery?  If  sach  proof  would 
be  neccMsary,  the  cloud  would  exist ;  if  the 
proof  would  be  unnecessary,  no  shade 
would  be  cast  by  the  presence  of  the  deed. 
If  the  action  would  fall  of  Its  own  weight, 
without  proof  in  rebuttal,  no  occasion 
could  arise  for  the  equitable  Interposition 
of  the  court.  **  Tbe  nnllorm  decisions  of 
tbls  court  have  been  that  when  tbe  deed 
the  party  appealing  to  the  court  seeks  to 
have  canceled  Is  voM  on  Its  face,  or  affords 
intrinsic  evidence  of  itslnvalldity,or  when 
tbe  party  clalmltig  nnder  It  must.  In  order 
to  eetabllsb  his  title  in  an  action  of  eject- 
ment, neeewarily  produce  record  evidence 
showing  Its  Invalidity,  no  reason  for  equi- 
table Interference  exists;  for  tbe  reason 
that  such  deed  is  Incapable  ofbehig  osed 
lor  tbe  annoyance  of  the  true  owner,  or 
the  embarrassment  of  his  title,  at  a  time 
when  tbe  evidence  showing  Its  Invalidity 
may  not  be  available  or  as  effectual.  Ac- 
cordingly It  has  been  held  that  tbe  court 
will  not  Interfere  to  vacate  a  sale,  and  re- 
move, as  acHoad  on  tbe  title,  a  conveyance 
«»t  laud  by  an  administrator  with  tbe 
will  annexed,  purF>ort1ng  to  be  In  execu- 
tion of  a  discretionary  power  of  sale  vest- 
ed in  tbe  executor  which  does  not  pass  to 
such  administrator.  Mitchell  v.  Spence, 
62  Ala. 468.  Also  that  a  sale  of  land  by  an 
administrator,  under  an  order  of  the  pro- 
bate eourt,  which  la  void  for  want  of  Jorla- 
illetlon,  la  not  aneb  a  dond  on  tbe  title  aa 


will  Justify  eqa1tab\e  Interposition,  to  set 
it  aside.  Tyson  v.  Brown,  64  Ala.  !i44. 
The  principle  of  tbe  case  last  cited,  that 
a  deetl  under  which  the  adverse  claimant 
asserts  title,  purporting  on  its  face  to  be 
made  by  authority  of  a  void  order  or 
Judgment  of  a  court,  affords  no  reason  for 
the  interference  of  a  court  of  equity,  waa 
subsequently  reasfiertedin  Curry  v.  Peebles, 
83  Ala.  225,  8  South.  Rep.  623.  Tbe  shpriff's 
deed  to  Lehman,  Darr  &  Co.  shows  on  Its 
face  that  the  land  was  sold  under  a  vendi- 
tioni expon&a  issued  on  the  Judgment  in 
favor  of  Flexner  and  LIchten.  In  an  ac- 
tion of  ejectment  Ejehman,  Durr  ft  Co. 
must  necessarily  produce  the  judgment 
and  tbe  rendlttool exponas.  II  thenullity 
of  the  Jodgment  Is  apparent  on  the  record, 
its  exhibition  brings  its  own  condemna- 
tion at  law.  A  conveyance  derived  from 
a  sale  under  such  Judgment  would  nut 
constitute  a  piimn  iade  title  against  com- 

f>lalnuut.  The  action  of  ejectment  must 
ail,  though  complainant  offered  no  evi- 
dence to  show  the  Invalidity  of  the  deed 
or  to  sustain  her  title.  The  bill  avera  no 
extrinsic  tacts  showing  tbe  Invalidity  of 
either  the  Judgment  or  the  deed.  Accord- 
ing to  Its  averments.  If  Illegal  and  Invalid, 
which  we  do  not  decide,  the  illegality  and 
invalidity  are  disclused  on  tbe  face,  and,  If 
conceded  to  be  void,  create  no  cluud  on 
tbe  title  of  complainant.  It  further  ap- 
penrs  from  the  bill  that  Lehman,  Durr  ft 
Co.  brought  an  action  of  ^ectment  against 
complainant  to  recover  the  land,  and  ob- 
tained Judgment  upon  which  a  writ  of 
possesHlon  was  Issued.  When  the  party 
Asitlng  relief  Is  In  possession,  tbe  grf>und 
on  which  the  Interference  of  equity  rests  Is 
that  be  cannot  resort  to  an  action  at  law 
to  test  the  Talldtly  of  his  adveraary'a 
Htle.  When  ancbresort  can  behad. equity 
wlUnot  Interfere.  Lehman,  Durr  ft  Co., 
being  out  of  possession,  brought  their 
legal  action,  and  gave  complainant  tbe 
opportunity  of  having  their  title,  and  also 
her  own.  adjudlcateil  In  tbe  appr<>prlate 
forum  to  try  titles  of  land.  After  the  ren- 
dition of  an  adverse  Judgment  In  such  ac- 
tion, complainant  cannot  appeal  to  a 
court  of  equity  to  retry  their  titles,  nnlera 
her  own  Is  eqnltable,  and  In  consequence 
she  cannot  set  It  up  In  a  court  nf  law  or 
there  are  special  clrcumstancee  authoris- 
ing the  Interposition  of  equity.  A  court  of 
chancery  has  no  supervisory  Jurisdiction 
of  thejudgmenta  ol  the  circuit  court.  It 
tbe  Judgment  waa  erroneous,  complainant 
had  her  remedy  by  appeal,  and.  It  dlspos- 
eessed  under  the  writ  of  posaesaloQ,  she 
may  bring  an  action  at  law;  one  Jndg^ 
ment  not  being,  nnder  tbe  statnto,  con- 
clusive. Affirmed. 


Morris  et  al.  t.  Alston. 
(SupntM  Court  of  Alabamet.   May  is,  1891.) 
Asaommr  or  Uortqaobs— Btens  or  Assiens 

— PaTHBRT— BSTOPPSL. 

1.  A  mortgaBor  delivered  to  the  mortganas 

a  oheck  which  oe  had  procured  from  a  nuiE  on 
his  own  DOte,  sad  the  mortKaRees  mve  him  a  re- 
ceipt In  full  of  his  acoount,  and  paid  him  in  money 
the  diflwenoe  between  the  amount  of  the  check 
and  the  amount  of  the  mortgages.  The  mortgi^ies 
were  not  canceled,  but  tamed  over  to  the  ouik 
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by  the  BUJrteageeB,  aa  a  BtilMlBtiiiK  obUgation, 
and  none  of  Uie  parties  anderstood  tbat  the  mort- 
gages had  been  disd|iBi^  by  the  transfer  of  the 
check.  Beld  that,  though  the  traosaction  amoant- 
ed  on  Its  face  to  a  payment  of  tbe  mortgages, 
equity  would  consider  It  as  an  assignment  to  the 
bank,  and  that  a  foreclosure  by  the  bank  would 
not  be  entolned  on  the  ground  that  this  transac- 
tion extlnguiBhed  the  mortgages,  especially 
where  the  mortgagor  in  his  pleadings  made  no 
claim  to  this  effect,  but  did  aver  that  the  mort- 
gage debt  had  been  fullypald,  if  usurious  charges 
were  rejected. 

2.  Nor  can  th«  bonk  treat  the  traosactton  as 
ezttngaishing  the  debt  due  the  mortgagees,  and 

St  keep  the  mortgages  alire  aa  a  aeuurity  for 
B  note  executed  to  It  by  the  mortgagor,  as  a 
mortgage  cannot,  by  a  parol  agreement,  be  so  al- 
ta«d  in  its  operation  as  to  stand  as  security  for 
a  new  debt,  different  in  character  and  amount 
from  that  mentioned  in  the  instrument,  and  pay- 
able at  a  different  time  and  to  another  person, 
especially  where  the  coaduot  of  the  parties  at  the 
time  of  the  trauaaotion  evidenced  no  such  under- 
standing. 

8.  The  mere  presence  of  the  mortgagor  when 
the  mortgages  were  transferred  to  the  bank  by 
the  mortgagees,  without  Informing  the  bank  of 
the  usurious  transactions  on  which  they  were 
based,  does  not  estop  him  trtm  setting  up  the 
usury  against  the  buk,  wbrae  It  is  not  shown 
that  the  mortgagor  was  informed  of  the  character 
of  Uie  transfer,  and  where  it  does  appear  that  the 
bank  relied  exolnslvely  on  the  mortgagee*'  as- 
sorances  as  to  the  v^uty  and  soXBclenoy  of  the 
mortgages. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Fostkr,  Chancellor. 

John  M.  AletOD  filed  thia  bill  ol  com- 
*)lalnt  against  Joalah  Murria  &  Co.  and 
Lehman,  Durr&  Co.  Tbe  btll  altesed  tbat 
on  Januar7  7. 18ti7,  the  complainant  and 
bis  wUe  exeeated  a  mortKatre  on  certain 
lands  to  Lehman,  Dorr  &  Co.  to  secure  a 
note  for  $7,000 ;  that  by  the  mortKaf^  the 
complainant  was  required  to  deliver  to 
Leliman,  I)urr  &  Co.  700  bales  of  cottOD, 
and,  In  delault  of  dell  very  ol  the  said  num- 
ber of  bales  of  cotton,  to  pay  certain 
storave  and  commissions  as  liquidated 
daniBKes  on  each  bale  not  delivered,  and 
that  Lehman,  Dorr  &  Co.  knew  that  com- 
plainant could  not  deliver  the  amount  of 
cotton  stipulated  for  In  the  morttpai^e. 
The  bill  then  alleges  tbat  the  considera- 
tion of  the  note,  which  tbe  mortgage  was 
given  to  secure,  was  a  balance  claimed  by 
Lehman,  Durr  &  Co.  to  be  due  to  them  on 
tranaactions  which  commenced  in  1881 
with  Alston  A  Bro.,  a  firm  ol  which  com- 
plainant was  a  member,  and  had  been 
continuf^d  from  year  to  year  It  was 
further  averred  tbat  tbe  balance  alletfed 
to  be  due  was  made  np  of  usurious  inter- 
est charged  by  Lehman,  Durr  &  Co.  uu 
each  year's  transactions,  which  usury 
consiated  of  storaffe  and  eommlBslona  on 
cotton  not  delivered.  The  hill  then  pro- 
ceeds, and  alleges  the  execution  ofunother 
mortgage  on  the  8d  ot  January,  1S8S,  for 
the  sum  nf  f 2,058,  and  anothercontruct  to 
deliver  cotton,  with  stipulations  for  stur- 
age  and  commlssionsnn  the  cotton  not  so 
delivered  under  the  contract;  and  it  also 
alleges  theexecutlon  of  another  mortgage 
on  May  8, 1888,  for  the  sum  ot  f  2U0,  and 
eontalning  another  contract  (or  the  de- 
Ivery  of  cotton,  with  the  same  attpula- 
tlons  as  to  the  storage  and  the  commls- 
alons  lorthe  sale  thereof.  The  fourth  par- 
agraph ul  the  bill  contains  an  arerment 


that  tbeladebtednnsasecured  bytbe mort- 
gage ol  18H7  had  been  wholly  paid,  after- 
the  usurious  Interest  should  be  deflucted* 
but  offers.  If  anything  ia  due,  to  pay  ttao 
same,  with  lawful  Interest.  This  para- 
graph contains  the  same  allegations  aa  to 
the  mortgages  of  1888.  The  fifth  para- 
graph ot  tbe  bill  avers  that,  sumetime  lo 
tbe  year  1KH9,  Lehman,  Durr  &  Co.  pre- 
tended to  sell  and  transfer  the  three  mort- 
gages to  Joslah  Morris  &  Co.  "for  some 
pretended  consideration  not  known  to 
orator."  It  then  averred  that  at  tbat 
time  the  debts  were  past  aue,  and  tbac 
nothing  was  due  to  them,  bat  offered,  if 
anything  was  due,  to  pay  the  same  to 
whomsoever  It  might  belong.  It  then 
further  averred  that  Joalah  Morris  A  Co. 
had  advertiaed  thelanda  described  In  the 
mnrtgages  tor  sale  under  the  power  con- 
tained therein.  The  bill  then  prayed  (or 
an  inioQCtton  restraining  the  sale  of  tbe 
land,  aslilng  for  a  settlement  o(  the  mort- 
gage acconnts,  a  reference  being  had  to 
the  register  to  ascertain  tbe  amount  dne» 
and  to  whom;  and  offered  to  pay  what- 
ever might  be  found  to  be  due  on  tbe 
mortgage  debts.  The  respondents  an- 
swered, admitting  t^  execution  of  tbe 
mortgages  aa  alleged  In  the  bill,  and  thai* 
the>  contained  the  contracts  to  dellv^ 
cotton  as  allseed.  But  they  denied,  in 
their  answer,  thht  Lehman.  Durr  &  Co. 
knew  tbat  complainant  could  not  deliver 
the  amount  of  cotton,  and  averred,  on 
the  contrary,  that  complainant  was  able 
to  deliver  theaeveral  amounts  stipulated 
to  be  delivered.  Tbe  fourth  paragraph  of 
the  answer  sets  op  that  on  January  19» 
188D,  Jostah  Morris  &  Co.  advanced  to 
complainant,  at  his  request,  tbe  sum  off 
¥6.875;  and  tbat  be  executed  to  them  bis 
note  for  tbat  amount,  payable  In  30  days ; 
tbat  complainant  represented  to  them 
that  he  needed  the  money,  or  che  greater 
part  of  It,  to  pay  a  debt  doe  by  bim  to 
Lehman,  Durr  4b  Co.,  and  that,  if  they 
wonld  advance  it,  Lehman,  Dorr  &  Co. 
would  transfer  to  them  the  several  mort- 
gages held  by  them  as  security  fur  tlie 
payment  of  the  amounts  no  advanced; 
that  it  was  represented  to  Morris  &  Co. 
that  cnmplalaaut  bad  perfected  arrange- 
ments, or  would  be  able  to  do  so,  whereby 
he  could  obtain  the  money  in  a  abort 
time  with  which  to  repay  the  amount  ad- 
vanced to  him  by  them;  that,  relying 
upon  these  representations,  they  did  ad- 
vance him  the  money,  as  aforesaid,  feeling 
secure  In  the  same,  and  took  his  note 
therefor,  with  l^al  interest ;  tbat  there, 
upon  a  member  of  tbe  firm  ol  Lehman, 
Durr  &  Co,  Indomed  upon  each  of  tha 
mortgages  nn  assignment  of  the  same  to 
Joslah  Morris  &  Co.  without  recourse 
upon  them;  that  coraplaiaant  afterwards 
went  to  tbe  office  of  Lehman,  Durr  &  Co.. 
and,  out  of  the  money  ao  ad  vanced  to  blm 
by  Morris  &  Co.,  paid  Lehman,  Durr  ft  Co. 
the  sum  ot  $4,572.70, the  amount  due  them 
on  his  account,  and  retained  the  re- 
mainder of  the  amount  borrowed  from 
Morris  &  Co.  to  be  used  by  blroself.  Tbe 
answer  of  Morris  &  Co.  avenged  that  they 
did  not  have  any  notice  whatever  that 
the  claim  ot  Lehman,  Durr  A  Go.  against 
the  complainant  was  not  a  Jnst  and  bon- 
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«et  debt,  or  that  camplalnaDt  bad  any 
defense  tvliuterer  to  the  same:  that  the 
amonnt  paid  to  Lehman,  Dorr  &  Co.  was 
paid  after  cum  plain  ant  had  left  the  offtce 
ol  Morris  &  Co.,  and  the  same  waH  paid 
by  hliD  treety  and  volantarily.  The  an- 
swers then  contain  aultable  allegations 
as  lo  the  claafie  In  the  mortgag:e  to  pay 
the  attorney's  fees  Incase  It  became  neces- 
sary to  employ  one  to  foreclose  the  same. 

ThctactH,  assathered  from  the  published 
testimony,  are  that  It  was  undisputed 
that  on  January  19,  18rt9,  complainant 
and  Joseph  Ooetter,  of  the  firm  of  Leh- 
man, l>urr  &  Co.,  went  to  the  bankln^r- 
houKP  of  MoiTls  &  Co. ;  that  complainant 
obtained  n  loan  of  the  amount  stated  in 
the  bill,  executing  his  ijote  therefor;  tliat 
Morris  &  Co. gave  tilm  achecknpoii  them- 
selves lor  said  amount;  that  he  took  the 
check, and, going  back  to  the  offlneofLeh- 
mnn,  Durr  &  Co..  indorsed  it  to  tbem, 
turned  it  over  to  their  cashier,  reqaested 
a  rn-tipc  lor  the  full  amount  of  his  check, 
and  tu  <lellver  the  balance  of  the  clieck  to 
liim  In  cash ;  that  the  aald  cashier  did  tie- 
llvor  to  blm  a  statement  of  bis  account 
Avith  Lehman,  Dnrr  &  Co.  np  to  that  time 
rei-^pted  and  turned  over  to  him  the  bal- 
anw  of  the  check  In  cash;  that  the  re- 
ceipted account  was  taken  by  complain- 
ant, and  on  the  day  of  bis  examination, 
as  a  witness  In  this  cause,  he  then  had  It 
in  his  possession.  It  was  also  beyond  dis- 
pute that  Lehman,  Diirr  &  Cu.  did  not 
make  a  transfer  of  the  mortgH^es  held  by 
tlieni  against  complainant  on  the  same 
4lny  nn  which  the  loan  was  obtained  from 
Murrht  ft  Co., and  also  that  it  was  stated, 
at  the  time  the  money  was  borrowed, 
that  the  money  was  to  be  uned  in  paying 
to  Lehman.  Durr  A:  Co.  the  debts  secured 
by  the  said  mortgages.  It  was  also  un- 
disputed that  Alston  did  not,  at  the  time 
be  took  the  receipted  account,  demand  of 
Lehman,  Uurr  &  Co.  the  delivery  to  him 
of  the  mortgages  which  were  given  to  se- 
core  the  Indebtedness  embraced  in  the  ac- 
count  paid,  nor  did  he  at  any  time  there- 
after make  such  demand.  The  prlnctpnl 
qnesttun  of  dispute  was  as  to  whether 
tlie  mortgages  were  transferred  to  Mor- 
ris &  Co.  with  the  complainant's  knowl- 
edge and  consent.  On  this  point  Alston, 
the  complainant,  testified  that,  when  be 
went  tothebanking'honse  of  Morris  ft  Ct*.. 
Mr.  Goetter  had  a  package  of  papers  In  his 
hands,  which  he  handed  to  Mr.  Morris, 
and  that  he  heard  Mr.  Goetter  say,  "  Here 
are  these  papers;"  and  to  this  Mr.  Morris 
remarked.  "Have  you  examined  them?" 
and  Mr.  Ooetter  replied  that  he  had.  He 
teetlfles.  however,  that  there  was  no  ar- 
rangement between  him  and  Mr.  Goett-er 
that  \bf  papers  were  to  be  transferred  as 
a  secnrlty  for  this  loan  from  Morris  ft  Co. 
On  the  contrary,  Mr.  Goetter  and  Mr.  Ro- 
man testified  that  It  was  understood  and 
agv«ef1.  before  they  went  to  the  bank  of 
Morris  ftCo.,that  the  money  was  to  beob- 
tained,  and  the  mortgages  transferred  to 
seen  re  the  SHine.  Mr.  Billing,  with  whom 
the  transaction  was  bad,  (It  being  shown 
that  Alston  was  mistaken  about  It  being 
Mr.  Morris.)  also  testified  that,  when  Al- 
ston came  to  get  the  money,  the  papers 
were  brought  by  Mr.  Goetter;  that,  In 


Mr.  Alston's  presence  and  hearing,  he 
asked  Mr.  Goetter  11  the  security  which  Al- 
ston proposed  to  give  was  all  right,  and 
Mr.  Goetter  replied  that  it  was;  that  Mr. 
Billing  then  took  the  papers  In  his  hand» 
and  handeil  tbeni  back  to  Mr.  Goetter,  in 
order  that  be  might  go  back  to  his  utHce, 
and  have  the  transfers  made.  The  testi- 
mony of  Mr.  Billing  and  Mr.  Goetter  was 
direct  and  positive  as  to  Alston's  kuuwl- 
edge  that  this  money  was  to  be  obtained 
on  these  transfers,  and  Boman  was  pusl- 
tlve  in  bis  testimony  that  Alston  agreed, 
before  they  went  to  get  the  money,  that 
It  should  be  obtained  on  the  said  trans- 
fers. On  final  bearing  upon  the  pleadings 
and  proof,  the  uhanrellor  decreed  that  the 
complainant  was  entitled  to  the  relief 
prayed,  and  ordered  a  reference  for  au  ac- 
count, and  instructed  that  the  raster 
should  not  allow  ibe  charges  for  storage 
and  commissions  for  the  sale  of  the  cotton 
which  was  agreed  to  be  delivered,  but  was 
not,  if  found  to  be  charged  as  a  cover  for 
usury.  The  defendants  prosecute  this  ap- 
X>ea1,  and  nsaigu  the  decree  as  error, 

Tompkins  At  Troy  and  Wutts  &  Son,  for 
appellants  6.  L.  Coiner  and  D.  Clay- 
ton,  for  appellee. 

Wai^kbk,  J.  On  JaAnary  19,  lSf{9,  ac> 
cording  to  the  claim  of  Lehman,  Dorr  ft 
Co.,  there  was  due  on  Alston's  account, 
which  was  secured  by  his  mortgagee,  f  6,- 
&72.70.  On  that  day  Mr.  Alston,  In  com- 
pany with  Mr.  Goetter.  a  member  of  the 
drm  of  Lehman,  Durr  ft  Co.,  went  to  the 
banklng-taonse  oS  Joslab  Morris  ftCo.,  and 
executed  bis  note  to  tbem  forthesum  of 
$e.S75.  receiving  their  check  for  that 
amount.  He  Immediately  took  the  check 
to  the  house  of  Lehman,  Durr  ft  Co.,  deliv- 
ered it  to  them,  and  thereupon  they  gave 
him  a  ref*eipt  In  full  of  his  account,  and 
paid  bira  In  money  the  difference  between 
the  amount  of  the  check  and  the  amount 
of  the  account.  On  the  face  of  this  trans- 
action it  operated  as  an  abMOlote  pay- 
ment and  dlschai^  of  the  claim  of  Leh- 
man. Durr  ft  Co.  avalnst  Alston,  and  the 
creation  of  anewandlndependent  liability 
on  his  part  to  Joslah  Morris  ft  Co.  It  ap- 
pears, however,  from  the  pleadings  and 
the  proof  In  the  case,  thatthe  parties  have 
not  regarded  or  treated  the  transaction 
as  having  that  effect.  When  Mr.  Alston 
accepted  the  receipt  of  his  accoont,  he  did 
not  ask  for  the  mortgages,  ordemand  their 
cancellation,  as,  It  Is  to  be  supposed,  he 
would  have  done  It  be  had  understood 
that,  by  the  delivery  of  the  check,  he  had 
fully  paid  and  satisfied  the  claim  of  Leh* 
man,  Dnrr  ft  Co.  In  the  letters  written 
by  him  to  Joslah  Morris  ft  Co..  within  a 
few  days  after  the  transaction,  the  expres- 
sions used  by  him  are  not  reconcilable 
with  the  existence  of  an  understanding  on 
his  part  that  the  mortgage  Indebtedness 
had  been  extinguished  by  the  transfer  of 
the  check;  and,  finally,  such  claim  could 
not  be  made  by  blm  under  the  averments 
of  hln  bill  la  this  case.  Tbe  bill  makes  no 
mention  of  said  check  or  Joslab  Morris  ft 
Co.  From  the  detailed  statement  of  the 
usurious  elements  In  the  claim  of  Lehman, 
Dnrr  ft  Co.,  and  from  the  averment  that 
the  notes  and  mortgages  have  been  paid 
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after  deducting  the  uaortous  chargee.  It  1b 
plain,  esppclolly  Id  view  of  the  fact  that 
the  matter  ot  the  check  was  wholly  ig- 
nored, that  It  was  the  Intention  of  the 
pleader  to  rely  for  support  In  his  conten- 
tion that  all  that  wan  legally  secured  by 
the  mortgagee  had  been  fully  paid,  upon 
bis  pajmentH  made  on  the  account  in  pre- 
vious yearn,  and  upon  the  rejectlun  of 
charges  which  represented  the  usury  In  the 
transactloiia.  Having  alleged  that  the 
payment  was  made  In  a  particular  man- 
ner, complainant's  bill  could  not  be  sup- 
ported by  proof  ot  payment  In  another 
and  wholly  different  mode.  There  are  no 
allegatiouH  to  correspond  with  such  proof. 
The  state  of  his  pleadings  precludes  Mr. 
Alston  from  claiming  in  this  suit  that  he 
paid  off  the  debt  to  Lehman,  Durr  &  Co. 
by  IJie  transfer  ot  the  check  to  them.  Gil- 
mer T.  Wallace.  76  Ala.  330.  The  acta  uf 
the  defendants,  on  the  other  hand,  are 
equally  Inconsistent  with  any  claim  they 
may  now  make  that  the  debts  to  Lehman, 
Durr  A  Co.  were  really  paid  off  and  dis- 
charged, or  that  the  security  of  the  mort- 
gages was  transferred  as  a  new  and  Inde- 
pendent debt  to  Joslah  Morris  &  Oo.  Leh- 
man, Durr  &  Co.  could  not  iiave  regarded 
the  transaction  as  having  the  effect  of  a 
payment  of  the  mortgage  debt ;  for,  after 
giving  the  receipt,  they  transferred  the 
mortgages  as  subsisting  obligations  to 
Morris  &  Co.,  having  assured  them  of  the 
BuflScIeucy  of  the  security.  Morris  &  Co. 
accepted  the  mortgages  on  this  assurance, 
wlttaoot  demanding  other  security,  and 
without  any  inquiry  at  all  as  to  the  solv- 
ency of  Mr.  Alston,  with  whom  they 
werewhollynnacqualnted  up  to  that  day. 
It  Is  plain  from  this  that  they  did  not  un- 
derstand that  the  mortgages  had  been  dis- 
charged by  the  payment  of  the  debt  se* 
CQveti  thereby.  The  absence  of  such  uu- 
derstandlng  on  their  part  la  conclusively 
shown  by  their  proeeedlugs  to  foreclose 
the  mortgages.  Nor  does  it  appear  that 
the  transaction  can  be  treated  as  having 
effect  to  discbarge  the  mortgages,  so  far 
as  the  debt  to  Lehman,  Durr  &  Co.  was 
concerned,  and  yet  to  keep  them  alive  as 
security  for  a  new  and  Independent  debt 
to  Morris  &  Co.  In  the  first  place,  Morris 
&  Co.  did  not  understand  the  tranaactlon 
to  have  this  effect.  This  la  shown  by 
their  efforts  to  get  Alston  to  execute 
a  new  mortgage  to  secure  his  note  to 
them.  If  that  note  was  already  secured 
by  the  mortgages  transferred  by  Lehman, 
Durr  &  Co..  there  was  no  need  of  a  new 
mortgage  upon  thn  same  property  and  to 
secure  the  same  Indebtedness.  Further- 
more, the  contention  that  the  note  to 
Morris  &  Co.  was  secured  by  the  old  mort- 
gages involves  the  proposition  that,  by  a 
parol  agreement,  a  mortgage  may  be  so 
altered  in  Its  operation  as  to  stand  as  se- 
curity for  a  new  debt,  different  in  cbar- 
acter  and  amount  from  that  mentioned  In 
the  Instrument,  pay ableat  a  different  time 
and  to  another  person.  We  do  not  tbink 
that  this  is  permfsslble.  especially  In  view 
of  the  fact  that  the  conduct  of  the  party 
who  now  makes  the  claim  evidenced  a  dif- 
ferent understanding,  and  in  the  absence 
of  clear  proof  ot  any  expressions  by  the 
parties  ol  an  Intention  to  make  such  a 


complete  sabstltutloD.  Tucker  v.  A1ger,30 
Mich.  (t7;  Wilhelmi  v.  Leonard,  18  Iowa, 
330;  Jones,  Mortg.  §  856.  Indeed,  there 
are  several  drcnmstancee  which  much  more 
Indicate  that  the  transaction  was  a  mere 
temporary  expedient  arranged  by  Leh- 
man, Durr  ft  Go.  than  tbat  it  was  intend- 
ed to  work  such  a  complete  change  of  rela- 
tions as  it  Is  now  contended  was  effected 
thereby.  From  Alston'aletters,  written  to 
the  defendants  within  a  few  days  after  the 
transaction,  it  appears  that  he  understood 
it  as  an  arrangement  made  between  the 
defendants,  that  he  did  not  at  the  time 
know  ot  the  transfer  of  the  mortgages, 
and  that  he  expected  Lehman,  Durr  &  Co. 
tu  extend  bis  indebtedness,  and  make  him 
further  adranees  on  his  executing  to  tbem 
anew  mortgage.  That  be  may  have  re- 
lied on  BQCh  nuderatandlng,  although  be 
was  informed  that  matters  would  not  be 
definitely  determined  until  Mr.  Lehman 
should  come,  is  indicated  by  the  fact  tbaC 
on  the  day  of  the  transaction,  and  as  r 
part  thereof,  according  to  bis  testimony^ 
he  received  from  Lehman.  Durr  &  Co.  a 
new  mortgage  covering  the  amounts  of 
the  check,  and  of  the  advances  desired  for 
the  coming  year,  to  be  taken  home  and 
executed  by  himself  and  wife.  The  fact 
that  this  mortgage  described  the  same 
property  as  that  described  in  the  mort- 
gages transferred  to  Morris  ft  Co.  strong- 
ly indicates  a  purpose  on  the  part  of  Leh 
man.  Durr  ft  Co.  to  pay  off  Morris  ft  Co.  as 
part  of  the  conslderatlan  lor  the  new  mort- 
gage. Morris  ft  Co.  evidently  did  not  ex- 
pect Alston  to  pay  the  note  executed  by 
tilm  at  Its  maturity  in  less  than  two  weeks 
frnm  Its  date.  It  la  probable  that  Mr.  Bil- 
ling would  have  examined  the  mortgages, 
or  made  some  Inquiry  to  ascertain  what 
was  secnred  thereby.  It  he  had  expected  to- 
get  someatranger  to  them  to  take  them  up. 
His  earelessnees  in  this  regard  suggests 
that  be  relied  on  Lehman.  Durr  ft  Co.  tak- 
ing back  the  mortgages  as  soon  as  Mr.  Leh- 
man should  come,  and  the  matters  of  that 
firm  be  adjusted.  His  conduct  and  his 
testimony  are  well  calculated  to  convey 
the  Impression  that  thla  was  really  his  ex- 
pectation. Whether  such  was  the  factor 
nut  It  is  unnecessary  to  determine.  But 
the  rlrcnmstanees  which  have  been  r^erred 
to,  when  viewed  la  tlie  light  of  the  mani- 
fest understanding  of  all  the  parties  that 
Lehman,  Durr  ft  Co.  should  receive  the 
amount  of  th^ir  claim  from  the  check  to 
Alston,  through  whom  the  payment  was 
made  really  to  tbem,  and  In  the  light  ot 
thedistinct  understanding  between  Morris 
ft  Co:  and  Lehman,  Durr  ft  Co.  tbat  the 
latter  should  transfer  the  mortgagee  as 
Hubsistiiig  securities,  convince  us  that  the 
transaction  did  nut.  as  indicated  by  the 
form  of  a  part  of  It,  operate  to  extingnlsh 
the  debt  secured  by  the  mortgagee,  and  to 
create  a  new  indebtedness;  and  that  the 
intentions  of  the  two  defendant  firms,  in 
their  dealings  with  each  other  in  this  mat- 
ter, can  be  carried  out  only  by  treating 
the  entire  transaction  as  merely  effecting 
a  trMusfer  by  Lehman,  Durr  ft  Go.  ot  their 
debt,  and  the  mortgages  securing  the 
same.  Equity  will  not  suffer  mere  ap- 
pearances and  external  forms  to  conceal 
the  tme  purposes,  objects,  and  conse- 
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quenccfl  of  a  tranBaction.  1  Pom.  Eq. 
Jur.  §  378  et  seq.  It  Is  but  a  recoffnitlon 
uf  the  real  relatioiiH  of  tbo  partied,  aod  a 
lartherance  of  tbe  parposea  soufcht  Co  be 
anrompltahed,  to  hold  that  the  rpsuH  of 
"thp  transaction,  so  far  aa  concema  the  re- 
lations of  Morris  A  Co.  to  the  mortgajces, 
was  to  preserve  tbe  life  of  the  mortKages. 
and  of  tbe  debts  secnred  thereby,  cbanKCd 
only  In  the  fact  tlmt  Morris  &  Co.  were 
aabatttuted  aa  the  holders  thereot  in  the 
Btead  of  T.ehinan,  Durr  &  Co.  Kleeer  v. 
Baldwin.  62  Ala.  526;  McOnlreT.  Van  Pelt, 
65  Ala.  844;  Boyd  t.  Beck,  29  Ala.  712; 
Hall  T.  Soutliwich,  27  Minn.  234,6  N.  W. 
Bep.  799;  S  Pom.  Eq.  Jur.  {  1211. 

Treating  the  transaction  as  a  mere  as- 
^gnment  of  tbeir  claim  and  mortgages  by 
Lehman,  Durr  &  Co.,  Ihe  matter  next  to 
be  considered  Is  the  cuntention  of  Morris 
&  Co.  that  there  Is  an  estoppel  tn  their 
favor  against  Alston  to  preclude  him  from 
setting  op  usury  In  order  to  reduce  or  ez> 
tingulsh  the  debt  in  tbelr  bands.  Monrls 
&  Co.  arranged  witb  Mr.  Goetter  to  take 
the  mortgages  before  they  had  ever  seen 
Mr.  Alston.  Alston  says  that  be  did  not 
know  what  papers  were  In  tbe  package 
handed  by  Mr.  Ooetter  to  Mr.  Billing,  and 
that  he  knew  nothing  of  tbe  transfer  of 
tbe  mortgages.  Mr.  Billing  does  not  re- 
member that  Mr.  Alston  said  anything 
about  those  papers  at  all.  He  said  noth- 
ing to  him  abont  the  transfer  of  the 
mortgages,  and  asked  him  no  questions 
about  bis  Indebtedness  to  Lehman,  Durr 
&  Co.  It  does  not  appear  from  Mr.  Bil- 
ling's rerston  of  the  Interview,  at  which 
Mr.  Alston  was  present,  that  tbe  natnre 
of  the  transaction  of  the  bank  with  Leh- 
man, Durr  &  Co.  was  made  known  to  Mr. 
Alston,  or  that  he  did  or  said  any  thing 
Indicating  a  purpose  on  his  part  to  mis- 
lead or  to  deceive.  The  talking,  or  most 
of  it  at  any  rate,  was  done  by  Mr.  Goet- 
ter and  Mr.  Billing.  It  does  not  satisfac- 
torily appear  by  a  preponderance  of  the 
evidence  that  Mr.  Alston  knew  what  was 
th9  arrangement  made  by  Mr.  G<Mftter 
with  Lehman,  Durr  &  Co.,  or  that  It  was 
bronglit  to  bis  knowledge  that  the  mort- 
gages against  him  were  to  be  transferred 
to  Morris  &  Co..  or  that  It  was  intended 
that  they  should  thereafter  operate  to  se- 
cure tbenote  then  executed.  Furthermore, 
It  affirmatively  appears  from  Mr.  Billing's 
testimony  that  be  was  not  relying  on  what 
Mr.  Alston  should  say  or  fall  to  say.  He 
asked  him  no  questions,  sought  no  In- 
formation from,  and  had  no  conversation 
with,  blm  as  to  tbe  nature  of  the  trans- 
action. He  says  that  be  took  the  papers 
upon  Mr.  Goetter's  aesnrance  that  tbey 
were  nil  right.  In  several  partlculara  the 
proof  falls  short  of  what  Is  requisite  to 
the  creation  of  an  estoppel.  Tbe  burden 
of  proof  Is  upon  the  party  claiming  the 
benefit  of  the  estoppel;  and.  as  estoppels 
may  operate  to  exclude  tbe  truth,  they 
mnst  be  certain  toerery  intent,  for  no  one 
should  be  denied  the  right  ot  setting  up 
the  truth,  unlesB  It  Is  In  plain  contradic- 
tion to  bu  former  allegations  or  conduct. 
Miller  V.  Hampton,  87  Ala.  342.  The  ob- 
|ect  of  tbe  law  In  enforcing  estoppels  Is  to 
prevent  fraud  on  the  parties  invoking  tbe 
estoppd.  A  person  who  la  fulljc  aware  ot 


the  nature  of  a  transaction  between  oth- 
ers may  not  Intentionally  conceal  his  lo- 
teresC  In  the  matter  dealt  with  so  as  to- 
mislead  a  stranger.  On  the  other  hand,  it 
the  transaction  Is  not  clearly  dlBClos<>d  to 
him  when  bis  known  relations  thereto 
would  naturally  suggest  the  Imparting 
of  such  Information  to  him,  when  tbe 
parties  wholly  refrain  from  considering 
Itlm  in  the  matter,  and  make  It  plain  that 
they  are  not  relying  on  anything  he  may 
say  or  do,  then  his  mere  presence  cannot 
have  tbe  effect  of  entrapping  blm  Into  an 
estoppel,  when  he  was  not  cnnscious  ot 
the  existence  of  any  fact  putting  upon- 
him  the  duty  to  speak.  It  does  not  suf- 
ficiently appear  In  thi^case  that  Mr.  Alston 
had  that  knowledge  without  which  an 
estoppel  based  on  his  silence  would  oper- 
ate as  a  fraud  on  him,  rather  than  for  the 
Just  protection  of  Morris  &  Co.  It  was 
incumbent  on  Morris  &  Co.  to  make  a  sat- 
litfactory  showing,  by  the  preponderance- 
of  t1  e  evidence,  that  Mr.  Alston  was  so 
Informed  of  tbe  character  of  the  transac- 
tion in  reference  to  the  transfer  of  mort- 
gages that  hie  failure  to  mention  the  usur^ 
affecting  them  could  beregarded  as  willful^ 
or  aa  incompatible  with  Innocence  of  In- 
teiitlou  on  his  part.  Meresllence,  without 
these  fcator«t  evidencing  a  fraudulent  pur- 
pose, does  not  have  effect  to  raise  an  es- 
toppel. Steele  v.  Adams,  21  Ala.  534; 
Walls  V.  Grigsby,  42  Ala.  473.  The  fact 
clearly  appearing  from  the  testimony  of 
Mr.  Billing,  that  be  relied  wholly  on  Mr. 
Goetter's  assurances,  and  not  at  all  on 
what  Mr.  Alston  said  or  did  not  say.  Is 
another  and  conclusive  reason  for  reject- 
ing the  claim  to  an  estoppel.  It  he  waa 
misled  by  any  one,  It  was  by  Mr.  Goetter, 
in  whom  ulone  confidence  was  placed,  and' 
who  knew  of  the  usury  In  the  debts  as- 
signed. An  essential  element  ot  estoppel 
by  conduct  Is  that  the  party  invoking  it 
must  have  t>een  Induced  to  act  upon  tha 
representation  or  concealment.  In  tbe 
present  case  Alston's  conduct  or  silence 
were  neither  looked  tn  nor  relied  on. 
Morris  &  Co.  Ignored  blm,  and  relied  on 
Lehman,  Durr  ft  Co.  alone.  Tbe  claim 
that  they  were  Induced  to  accept  the  trans- 
fer by  anything  said  or  done  by  Alston  Is- 
refuted  by  the  testimony  of  Mr.  Billing. 
The  estoppel  cannot  result  from  conduct 
which  was  not  relied  on  at  all.  Leinkauff- 
V.  Mnnter,  76  Ala.  194;  Brewer  t.  Brewer, 
19  Ala.  481. 

It  does  not  appear  from  the  testimony: 
that,  at  the  time  Alston  executed  the  note 
to  Morris  ft  Co.,  it  was  contemplated 
that  he  should  give  a  new  mortgage  to 
secure  it.  If,  from  the  attempt  of  Morrls- 
ft  Co.  to  get  a  new  mortgage,  and  from 
other  circumstances  In  proof,  It  could  be 
inferred  that  Morris  &  Co.  gave  the 
check  to  be  applied  in  paying  off  the  old 
mortgages,  witb  the  understanding  that 
a  new  one  was  to  be  substituted  In  their 
place,  then,  on  Alston's  failure  to  give  the 
new  mortgage,  the  rights  of  Morris  &  Co.. 
In  reference  to  the  old  mortgages  could  be 
no  greater  than  such  as  would  be  ac- 
quired by  a  subrogation  to  the  position 
of  Lehman,  Durr  ft  Co.  Bolman  v.  Lob- 
man,  74  Ala.  507.  As  a  subrogation  Is 
merely  tbe  substitution  ol  one  person  In. 
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4Aie  place  of  aDother,  and  frlrtnic  him  bis 
rfgbte,  Morris  ft  Co.  woald  In  that  mode 
4ieqalre  only  sach  rights  as  LebiuHii,  Durr 
■A  Co.  bad.  As  to  the  Intemt  of  Morris 
■ft  Co.,  the  result  woald  be  practically  tbe 
«aiiie  as  Is  reached  by  treatlns  the  trans- 
-artton,  so  far  as  tbe  morrgnKee  are  con- 
■cerned,  as  a  mere  transfer  thereof.  It  lias 
fcefn  shown  that  on  the  evidence,  the 
transaction  Is  to  be  so  treated  In  order  to 
effectuate  the  substantial  purposes  of  tbe 

Jtarties;  and,  us  Morris  ft  Co.  are  Insist* 
DE  upon  the  fureclosure  ot  the  mort< 
^ajres,  they  are  to  be  regarded,  In  this 
proceeding,  as  not  relying  on  theunsecured 
ante,  but  as  aroeptlng  their  putiltlou  as 
mere  transferees  ot  the  mortgages.  Oc- 
cupying that  position,  and  Alston  not 
tiaving  estopped  himself  to  set  up  the 
aBury,  tbe  mortgage  rlalnt  In  th^r  hands 
4b  subject  to  deductions  to  tbe  extent  It 
fuay  be  shown  to  be  composed  uf  Dsurioua 
elements.  McCullough  r.  Mitchell.  U  Ala. 
250;  Perdue  v.  Broohs.  85  Ala.  459,  5 
Sontb.  Rep.  126.  The  decree  of  thechan- 
-cery  court  determining  the  equities  of  the 
partleii,  and  ordering  a  reference  to  state 
the  acconnte,  Is  not  inconslHtent  with  the 
«oncluRlonB  we  have  reached.  We  dlscor- 
•«r  no  error  In  It.  Affirmed. 


BiBUUtOHAM  MlNBRAL  S.  CO.  ▼.  JACOBS, 

(Supreme  Court  of  Alabama.  May9a,lS91.) 

V^IUIOID  COlfPAHIBS — "DUUMT  LlM" — ClUMt- 
IMOS— IXSTBUCnOSS. 

1.  Act  Ala.  Feb.  85,  1887,  p.  IM,  provldv 
-that  corporations  formed  tor  the  purpose  "of  cod- 
«tructing  and  vutlag  a  street  railway  in,  or  In  and 
near,  or  between  any  of  tbe  cities  or  towns  of  the 
«tate, "  shall  have  power  to  construct  a  street 
railroad  upon  the  streets  of  any  city,  town,  or 
■«ounty,  SB  may  be  authorized  by  the  proper  an- 
thorities  thereof,  and  spealEs  oi  such  road  as  a 
-railroad  company."  Code  Ala.  1880,  $  1173. 
prorides:  "Unless  clearly  otberwise  appareni 
crom  the  context  the  term  '  railroad  company, '  us 
OBod  In  this  chapter,  includes  any  person  or  cor- 
ftoration  owntnfc  or  operating  a  railroad. "  Held, 
that  a  "dummy  line"  between  Birmingham  ana 
Bnsley  City,  organized  under  the  above  act,  was 
«  "railroad,^  wUhin  Code,  8  1145,  which  requires 
«1I  trains  to  stop  within  lUO  feet  of  where  two 
"railroads"  oross  each  other.  Stoin,  C.  J.,  and 
dix>PTON,  J.,  dissenting. 

2.  The  fact  that,  If  a  train  stopped  -within  100 
feet  of  sQch  crossing,  its  rear  portion  would  ex- 
tend across  tlie  track  of  another  railroad,  cannot 
relieve  It  from  the  duty  of  stopping. 

8.  Where  there  was  no  eviuence  to  sapport  a 
4xnint  alleging  that  an  iujiiry  was  **wllf imy"  in- 
flicted, it  was  error  to  refuse  to  direct  a  finding 
tor  defendant  under  such  count. 

Appeal  from  circuit  court,  Jefferson 
«outtty;  Jakes.  B.  Hrad.  Jndxe. 

This  action  was  brought  by  Hannah 
Jacobs,  as  administratrix  ot  tbe  estate 
«f  Peter  Jacobs,  against  tbe  Birmingham 
Mineral  Railroad  Company,  to  reifover 
damages  for  the  allesred  negligent  killing 
«t  her  Intestate.  The  decehsed  was  the 
«nglneer  of  the  Ensley  Dummy  Railway 
«umpany,  and  the  injury  was  caused  by 
the  coIlMon  ot  the  defendant's  train  ot 
«ars  with  the  dummy  onglne  at  the  crcns- 
ing  ol  tbe  two  roads.  Act  Ala.  Feb. 
IK87,  fi  1,  p.  144,  amending  section  1918  ol 
the  Code  ot  Alabama,  provides  the  man- 
Mr  In  vhlcb  "any  number  of  natural  per^- 
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sons  associating  to  form  a  corporation 
for  tbe  purpose  of  constructing  and  using 
a  street  railroad  la,  or  In  and  near,  or  be- 
tween any  of  tbe  eltles  or  towns  ot  this 
state,  may  be  Incorpomteil.  From  a 
verdict  and  judgment  tor  plaintiff,  defend- 
ant appeals. 

Hewitt,  ITatter  A  Porter,  for  appellant. 
Bowniua  A  iianA,  for  app^lee. 

CoLEUAN,  J.  The  Important  qnestlon 
Involved  In  tblsease  Is  whether  tbe  Eoidey 
Railway  Gompany  in  a  railroad  within 
the  meaning  of  section  1146  of  tbe  Code  of 
1886,  which  reads  as  follows:  "Wbsn  the 
traclfs  ot  two  railroads  cross  each  other, 
engineers  and  conductors  mast  cause  the 
trains  of  which  they  are  In  charge  to  come 
to  a  full  stop  within  one  hundred  feet  of 
such  crossing,  and  not  proceed  until  tbey 
know  tbe  way  to  be  clear."  It  Is  contend- 
ed that  this  law  dots  not  apply  to  tbe 
Enuley  Railway  Company.  The  purpose 
of  the  statute  was  to  guard  against  col- 
llsious  at.  these  crossings.  Prior  to  tbe 
adoption  of  the  Code  of  1886,  the  distance 
within  which  trains  were  required  to 
stop  was  60  feet,  and  the  distance  was  ex- 
tende«l  to  100  feet  on  account  of  tfaedllB- 
calty  of  controlling  tbe  lai^e  engines  and 
heavily  loaded  trains.  Tbe  purpose  of  the 
statute,  as  we  have  said,  is  to  prevent  col- 
Uslon,  and  the  fact  that  some  engines  and 
trains,  by  reason  of  their  structure  and 
appliances,  are  more  easily  managed  than 
others,  and  may  be  stopped  within  a  dla- 
tance  ot  20,  80,  or  60  feet.  Is  no  reason  wby 
tbe  law  should  not  apply  to  them.  It 
may  be  conceded  In  argnment  that  there 
are  many  sections  lu  tbe  Code  applicable 
to  railroads  wblcb  do  not  and  were  not 
Intended  to  apply  to  street  railways.  We 
bold  that  the  Ensley  Railway  Company  la 
not  a  street  railway,  within  the  meaning 
of  the  constitution  and  the  statutes  which 
provide  for  tbe  incorporation,  organisa- 
tion, and  government  ol  strept  railways, 
but  that  It  Is  a"rallroad  company.** with- 
in the  meaning  of  section  1178  of  the  Code 
ol  1886.  The  constitutional  provision  is 
as  follows:  "No  street  passenger  railway 
shall  be  constructed  within  tbe  limits  ot 
any  city  or  town  without  the  consent  of 
ItM  civil  antborltlea."  Code,  p. 48, 5  M.  The 
statute  laws  pertaining  to  street  railways 
are  found  In  chapter  7,  tit.  I,  of  tbe  Code 
of  1886,  beginning  with  section  16(18  and 
ending  with  section  1612.  and, so  far  as  re- 
spects the  question  under  consideration, 
are  substantially  the  same  as  section  1917 
to  1029,  inclusive,  ot  the  Code  of  1676.  Sec- 
tion 1603  ot  tbe  Code  of  1886  reads  as  fol- 
io wb:  **  Corporations  for  constracting, 
maintaining,  and  operating  street  rail- 
ways In  a  town  or  Hty  may  be  formed  In 
the  mode  prescribed,  and  have  the  capac- 
ity and  powers  in  this  chapter  expressed." 
It  Is  evident  from  tbe  constitution,  and 
from  this  section  and  those  which  follow, 
that  street  railways  here  Intended  are 
only  those  to  be  formed,  maintained,  and 
operated  in  a  town  or  elty.  The  phrase* 
ology  of  tbe  law,  the  location,  nsee,  and 
purposes  contemplated  of  street  railways, 
and  their  subjection  to  municipal  onSl- 
nance,  lead  to  thIseoneluMon. 

The  Ensley  Railway  Oompaay  is  not  In 
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dnded  within  this  elan  of  corporaUoDs, 
or  within  the  meaulng  ol  "street  rail- 
ways,"  aa  defined  by  Elliott  In  his  excel- 
lent work  on  Roada  and  Streets.  See 
pases  667-€60.  Ita  lines  extend  beyond 
municipal  corporation  control,  and  Ite 
corporate  existence,  authority,  and  pow- 
ers aie  not  derived  from  or  subject  to 
manlclpal  reeulatlona.  It  was  Incor- 
purated  and  orsranlied  by  vlrtne  of  an 
act  of  the  legislature  adopted  February 
18S7.  page  144.  Until  the  adoption  of 
this  act,  there  was  no  law  which  anthor- 
txed  the  formation  of  a  corporation  like 
that  of  the  Ensley  Hallway  Company. 
The  second  section  of  the  net  reads  as 
follows:  "Sec.  2.  Be  It  further  enacted 
that  section  1021  of  the  Code  of  Alabama 
be  amended  bo  as  tu  read  as  follows, 
namely:  'Sec.  1921.  Road  l<icated  by  au- 
thorities of  cities  or  towns  and  counties; 

Sower  to  make  and  alter  contracts: 
uch  corporation  shall  hare  power  to 
conatruct,  maintain,  and  use  a  street  rail- 
road upon  the  streets  and  upon  the  lines 
and  between  the  termini  named  In  theeer- 
tlflcateln  any  city  or  town,  upon  anch 
terms  and  in  such  manner  as  may  be  au- 
thorized by  the  ordinance  or  other  lawful 
act  uf  the  prdper  auttiorities  of  such  city 
or  tuwn,aud  upon  any  of  the  public  roads 
of  uuy  county,  upon  such  terms  and  in 
such  manner  as  may  be  so  authorized  by 
tbeproperautborltlesof such  county;  and 
such  railroad  company  may  contract 
wltb  such  counties,  cities,  or  towns  there- 
for, and  ttie contract  maybe  altered  when 
both  parties  atsreetothechauKe."'  Before 
the  adoption  of  thlH  act.  It  must  be  ad- 
mitted there  were  no  street  railways  in 
tlie  state  outside  of  the  corporate  limits 
of  a  city  or  town,  and  nime  were  con- 
templated by  the  then  existing  laws. 

A  ratlniad  organlB«>d  nnder  tbla  act  ot 
the  legislature,  running  beyond  the  cor- 
porate limits  of  any  city  or  town  and 
through  counties,  Is  not,  and  necessarily 
cannot  be,  a  street  railway,  within  the 
meaning  of  the  cunatltation  and  the  pro- 
Tlsluns  of  the  Code  in  r^ard  tu  street 
milwaya.  Except  as  to  its  termini.  It  Is 
entirely  Independent  of  mnnlclpal  control. 
It  derives  its  corporate  powers  and  exist- 
ence under  the  act  of  the  legislature,  after 
leaving  the  city  bonndariea,  by  contract 
with  the  counties  through  which  it  runs. 
There  Is  no  limitation  to  the  extent  of 
such  a  road.  Under  its  provisions  a  road 
rould  be  constructed  from  Huntsrllleto 
Mobile,  traversing  the  entire  length  of  the 
state.  Tliere  Is  no  limitation  upon  the 
power  and  character  uf  the  propelling 
force,  or  the  business  to  be  conducted.  It 
Is  common  knowledge  that  rallruada  in- 
curporaterl  nnder  this  act,  having  In  use 
heavy  dummy  engines,  run  from  Birming- 
ham to  Bessemer  City,  and  to  other  parts 
of  the  state,  traTerslug  wide  scupes  of 
country  with  regular  stations,  aoUcltlng 
patronage,  and  competing  with  other 
rallnmds  In  carrying  both  freiiirht  and 
passengers.  The  very  act  Itself,  in  the 
second  section,  no  longer  designates  rail- 
ronds  organized  underitsprovlslona, after 
they  leave  the  corporate  UmltB,  uu  street 
railways,  but  as  "railroad  companies." 
Th«y  are  engaged  In  the  same  business  as 
T.98aD0.11— 21 


other  roads,  and  propelled  by  the  same 
dangerous  power  of  steam,  and  attended 

with  thedangers  Incident  to  the  operation 
of  other  railroads.  Is  there  any  reason 
why  such  roads  should  not  provide  com- 
fortable depots  for  pansengei-s  In  the 
cuuntry,and  have  their  freight  rates  regu- 
lated, where  they  carry  freight,  and  be 
taxed  as  other  railroads  engaged  In  like 
business?  Is  there  any  reason  why  they 
should  not  be  required  to  put  up  sign- 
boards, and  ring  signal  bells,  and  stop 
their  trains  at  public  roaa  croaslnga  and 
at  railroad  crossings,  and  observe  all  the 
safeguards  requirea  of  other  railroada  to 
prevent  collisions  and  tor  the  prutecClon 
ot  human  life?  Is  It  reasonable  tuhold 
that,  because  of  the  structure  of  dummy 
engine,  many  of  these  r^ulatlons  can  be 
observed  and  compiled  with  by  those  In 
contrul  of  them,  more  easily  than  other 
engines,  therefore  they  ahall  not  obey 
them  at  all?  Alter  leaving  the  city  limits, 
as  we  have  shown,  they  are  no  louger 
street  railways,  subject  to  muulcipal  reg- 
ulations; and  if  nut  railroads,  within  the 
meaning  of  the  general  law.  we  may  well 
Inquire  what  kind  ot  railroads  are  they, 
and  by  what  laws  are  they  governed? 
Can  It  be  presnmed  that  the  legislature  In- 
tended to  provide  for  the  Incorporation 
of  a  species  of  railroad  companies  "sai 
fCeneris"  not  subject  to  any  law  except  the 
common  law  for  common  carriers,  while 
the  duties  and  liabilities  of  all  other  rail- 
road companies  are  regulated  and  con- 
trolled by  statutoi^enactments?  We  are 
of  the  opinion  that  the  Ensley  Railway 
comes  directly  within  "railroad  compa- 
nies" as  defined  by  section  1173  of  the  Code 
of  1886,  and  which  la  as  follows:  "Sec. 
1173.  Meaning  of  '  railroad  company :  * 
Unless  dearlyotherwlseapparentfrom  the 
context,  the  term  *  railroad  company,'  as 
used  In  tbi)  chapter.  Includes  any  person 
or  corporation  owning  or  operating  i 
railroad. "  This  statute  is  broad  and  com- 
prehenaive.  There  la  nothing  in  this  sec- 
tion to  Indicate  that  the  number  of  incor- 
porators, or  the  manner  of  theorcaniza- 
tion.  enters  Into  the  definition.  The  only 
exception  Is,  where  it  la  "clearly  other- 
wise apparent  from  the  context. "  We 
should  Sdy  a  horse-car  is  not  expected  to 
carry  a  steam-whistle,  and  for  obvious 
reasons  would  be  clearly  excepted.  Sec- 
tion 1145,  which  requires  engineers  and 
condnctors  to  stop  their  trains  where 
two  railroads  cross  each  other,  is  Includ- 
ed In  the  chapter  referred  to  In  section  1178. 

The  Act  of  February  28.  1889,  1020.  en- 
larging the  charter,  and  conferring  addi- 
tional powers  on  the  Ensley  Hallway 
Cumpany.Btrengthenei  our  position.  That 
act  declares,  among  other  things:  "The 
Ensley  Hallway  Company  shall  have  and 
poasesB  all  rights,  powers,  and  privileges 
and  Immunities  uf  the  general  laws  uf  this 
state  conferred  on  rallruad  companies." 
It  mnst  be  admitted  that  this  act  In  no 
way  changes  the  charauter  ot  the  engines 
used,  the  buHlness  uf  the  company,  or  cre- 
ates a  necessity  Tor  having  dr^pots,  or  the 
ringing  ot  bells,  blowing  ot  whistles,  or 
stopping  at  public  road  crossings  or  rail- 
road crossings,  which  did  nut  exist  before 
its  passage.  It  cannot  be  contended  that 
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tbe  effect  of  this  act  was  to  change  the  re- 
lation of  the  road  to  the  citiee  or  towns 
ia  which  are  located  itn  termini,  or  Ita  re- 
lation to  the  country  tbrouj^b  which  It 
paeses,  and  the  contract  with  tbe  cities 
and  county  under  which  it  was  Incorpo- 
rated and  organized.  Thenamberot  Incor- 
porators and  the  mode  of  organisation 
remains  the  same.  The  act  may  have 
been  passed  out  of  abundant  caation,  or 
tor  some  purpose  not  developed  on  this 
trial,  but  we  can  see  no  reasun  why  tbe 
act  of  the  legislature  shonld  bring  the 
Ensley  Kail  way  wltbln  tbe  deflnltloua  of 
''railroad  companies, "  as  given  in  section 
1173  of  Code  1886,  supra,  which  did  not 
exist  prior  to  Its  passage.  There  was 
nothing  in  its  Incorporation,  Its  motive 
power.  Its  business  and  locution,  to  ex- 
cinde  it  from  this  section.  Whether  the 
act  of  February  25, 18^7,  la  obnoxious  to 
tbe  conatttntional  prorlaion  of  article  4, 
§  2,  wblcb  declares  that  "each  law  shall 
contain  but  one  subject,  which  shall  be 
clearly  expressed  in  Its  title."  Is  not  de- 
termined, because  It  Is  not  deemed  neces- 
sary to  a  decision  of  the  question  before 
us.  See  Kx  parte  Reynolds,  87  Ala.  138, 
6South.  Rep.  335;  Ex  parte  Cowert,  (Ala.) 
8  South.  Bep.  225.  After  a  careful  consid- 
eration of  t|ie  question,  tbe  majority  of 
the  coart  ia  of  the  opinion  that  the  trial 
court  did  not  err  in  holding  that  section 
1146  of  the  Code  applied  to  the  Ensley  Kull- 
way  Company.  Tbe  court  la  unanimous 
lu  all  other  respects. 

Since  writing  the  foregoing  opinion  we 
have  been  lurnlshed  with  a  certified  copy 
of  an  opinion  recently  delivered  by  the  su- 
preme conrt  ol  Tennessee  fn  the  case  of 
Katsenburger  v.  Lawo,  16  8.  W.  Bep.  — , 
by  LuRTo.v,  J.  In  that  case  the  court 
holds  that  dummy  engines,  whether  oper- 
ated within  or  Ue.youd  the  municipal  lim- 
its, are  subject  to  the  general  statutes 
regulaUng  and  prescribing  duties  for  the 
government  of  railroads,  to  prevent  acci- 
dents and  Injuries.  The  court  uses  the 
following  languRge:  **A  train  polled  by 
a  small  engine  called  a'dummy,*ulthoDgh 
exclusively  engaged  In  carrying  passen- 
gers. Is  a  railroad,  within  the  meaning  of 
the  statute  prescribing  precautions  tu  be 
(ibserved  by  railroads.  The  evil  Intended 
to  be  remedied  pertains  as  much  to  this 
sort  of  railways  aa  to  the  orOlnary  rail- 
roads of  commerce."  We  cite  the  case  aa 
an  authority  fully  In  accord  wl  th  the  con- 
clusion reached  by  a  majority  of  tbis 
court.  It  is  unnecessary  fur  w  to  go  fur- 
ther than  tbe  principles  declared  In  our 
opinion,  supra ;  and  consequently  we  ex- 
pi'eHB  no  opinion  as  to  whether,  under  our 
statutes,  dummy  engines  operated  whol- 
ly within  and  under  municipal  control  are 
Bubject  to  the  general  laws  governing  rail- 
road companies  as  defined  In  section  1173, 
Code  1S86.  Beversed  and  remanded. 

Stone,  C,  J.,  (dissenting.)  The  Intes- 
tate uf  plaintiff  In  the  court  below,  Peter 
Jacobs,  was  in  charge,  as  engineer,  of  a 
dummy  engine  and  train  of  two  cars, 
which  was  making  n  trip  over  the  dummy 
line  between  Birmingham  und  Ensley  City. 
The  track  of  that  line  crosses  the  track  of 
the  appellant  corporation,  and,  at  the 


crossing,  Intestate,  while  at  his  post  of 
duty,  was  struck  and  killed  by  a  train 
which  was  being  pushed  backward  over 
the  track  of  the  Birmingham  Mineral  Rail- 
road Company.  The  suit  Is  against  the 
railroad  corporation,  and  charges  that 
the  collision  and  injury  resulted  from  the 
negligence  of  the  Birmingham  Mineral 
Company.  Possibly  the  most  Important 
charge  of  n^ligence  consists  !n  the  alleged 
fact  that  the  train  of  the  Birmingham 
Mineral  wcw  not  brought  to  a  full  atop 
within  100  feet  of  the  crossing  ol  the  rail- 
road and  dummy  tracks.  Code  1886,  i 
1145.  One  defense  to  the  action  la  contrib- 
utory negligence.  The  trial  court.  In  Ita 
rulings,  treated  the  dummy  line  as  a  rail* 
road,  within  the  meaning  ol  section  1145 
aforesaid.  There  was  a  recovery  in  favor 
of  the  plaintiff. 

It  Is  coutmded  tor  the  appellant  corpo- 
ratiou  that  a  dummy  line  is  not  a  rail- 
road, within  tbe  meaning  of  the  statnte, 
and  that  therefore  It  owed  no  auty  to 
bring  Its  train  to  a  full  stop  before  cross- 
ing the  dummy  track,  if  this  point  be 
Well  taken,  there  can  be  uo  question  that 
the  circuit  court  erred  in  several  of  Its  ml- 
IngB.  Bat,  as  we  do  not  Intend  to  consid- 
er this  queatlon  until  we  ^all  havedia- 
poaed  of  the  other  queatlona  raiaed.  we 
need  say  no  more  on  this  point  at  thia 
plaro. 

Moving  In  the  direction  the  appellant*a 
train  was  coming.  It  would  first  encoun- 
ter, and  muat  needs  cross,  the  main  track 
of  the  Kansas  City,  Memphis  &  Birmlng* 
ham  Bailroad  Company.  Between  that 
track  and  tbe  track  of  the  dummy  line  la  a 
apace  of  only  825  feet.  The  approachlag 
train  consisted  of  14  cars  besides  the  en- 
gine and  tender,— much  longer  than  the 
space  between  the  two  tracks.  Tbe  un- 
controverted  testimony  is  that.  If  the  train 
had  stopped  at  any  point  within  lUO  feei 
of  the  dummy  track, its  rear  section  would 
have  overlappped  the  track  of  the  Kansas 
City,  Memphis  &  Btrmlugbani  track  by  4 
or  5  car-lengths,— more  than  lUO  feet.  This, 
It  is  contended, must  operate  an  exception 
'to  the  statutory  requirement,  and  relieve 
the  railroad  company  from  the  duty  of 
stopping  before  crossing  the  second  track. 
The  statute  In  question  Is  a  very  wise  and 
humane  exeiTlse  of  the  state's  police  pow- 
er. It  la  of  very  eaay  obaervance;  and.  U 
faithfully  and  thoughtfully  conformed  to, 
no  such  thing  as  a  collision  of  trains  at  a 
railroad  crossing  could  occur.  Each  train 
must  come  to  a  full  stop  within  100  feet  of 
the  croHsIng  before  attempting  to  cross. 
It  must  nut  only  be  brough t  to  a  full  stop, 
but  It  must  "not  proceed  until  they  know 
the  way  to  be  clear. "  The  statute  then 
declares  which  road  shall  have  the  prefer- 
ence In  crossing, — the  onehavlng  "  the  old* 
er  right  of  way."  So  the  duty  of  learniug 
that  the  way  is  clear  before  proceeding,  is 
equally  as  binding  as  Is  the  command  to 
come  to  a  full  stop.  The  purpose  of  the 
required  stop  ia  that  thesltaatlou  may  be 
taken  In ;  and  It  the  officer  or  agent  hav- 
ing control  of  a  train  were  merely  to  go 
through  the  perfunctory  ceremony  of  com- 
ing to  a  stop,  and  were  then  to  proceed 
without  Informing  himself  that  the  way  ia 
clear,  he  would  be  as  d,erellct  In  duV  u  U 
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he  bad  not  brought  bis  train  to  a  stop. 
We  cannot  adopt  the  luterpretatloa  eon- 
tended  for.  It  Is  not  within  oar  province 
to  dlitregard  eo  positive  lanffnaK^  ol  the 
legltflature,  nor  do  we  think  policy  points 
in  that  direction.  To  disregard  the  stat- 
ute iB  to  make  collisions  pofwible,  it  not 
probable.  To  obey  It  la  to  render  them 
tmpoMfble.  If  It  were  made  a  hlffbly 
penal  offense  in  all  persons  controlling 
train*  who  fall  to  observe  this  statutory 
enactment,  each  collisions  would  probably 
be  much  lean  frequent. 

The  first  count  of  the  complaint  charges 
that  the  defendant,  "by  and  through  its 
eoDdoctor,  en^neer,  servants,  and  agents, 
negltgentiy,  wantonly,  recklpwly,  and 
wilifnllycauaed,  permitted,  and  soflered  Its 
Baid  train  to  ran  Into  and  against  the  said 
engine  upon  which  plain  tiff's  intestate 
waa  aa  aforesaid,  knocking  It  off  the  track, 
and  so  scalding,  bruising,  and  wounding 
plaintiff's  luteotate  that  be  died  In  conse- 
quence thereof.  **  Tbta  count  Id  terms 
chargea  that  the  defendant's  train  was 
willfully  caused  to  be  "run  Id  to  and 
agalwt  the  said  engine"  of  the  dummy 
line.  There  la  no  tcMtimony  tending  to 
show  that  the  collision  was  **  willfully 
caused  ~  by  defendant's  servants,  but  the 
trend  of  the  whole  testimony  repels  such  in> 
ference.  The  defendant's  sixth  charge, 
which  was  refused,  was  confined  to  the 
flrat  count  of  the  complaint,  and  In  effect 
aasertB  that  the  plaintiff  failed  to  establish 
the  truth  of  that  count.  This  Is  the  iden- 
tical question  which  was  raised  and  ruled 
on  In  Johnston's  Case.  79  Ala.  436.  While 
the  point  may  t>e  somewhat  technical,  we 
do  not  feel  at  liberty  to  depart  from  the 
ruling  then  made.  The  sixth  charge  asked 
oneht  to  have  been  given.  Dickson's 
Case,  88  III.  4S1;  1  Greeni.  Ev.  $3  51,63; 
Coulton's  CoRe,  8A  Ala.  12»,  5  South.  Rep. 
458;  Galnan's  Case,  11  Lea,  98.  The  sec- 
ond count  does  not  charge  that  the  de- 
fendant wilirully  caused  the  colllalon.  The 
charge  la  that  the  train  was  wlUfully  run 
Rtaulgb  rate  of  speed  "  towards  and  to 
said  crossing. "  This  1b  an  entirely  differ^ 
ent  question,  which  dnea  not  fall  within 
thernledeclaredin  Jobnstun's  Ca8e,8iipra. 

We  recur  to  the  question  first  raised: 
Was  the  Ensley  Railway  a  railroad,  with- 
in the  meaning  of  Hection  1145  of  the  Oode 
of  Wat)  Its  track  such  a  one  uh  that, 

before  crossing  It.  the  train  of  the  defend- 
ant railroad  must  be  brought  to  a  "full 
atop,**  with  no  authority  to  proceed  until 
those  having  it  In  charge  kuew  the  way 
to  be  clear.  This  question,  it  would  seem, 
dnea  not  necessarily  depend  on  a  partial 
resemblance  of  the  Ensley  Railway  to 
railroads  proper.  It  depeada  on  the  will 
and  intention  of  the  legislature,  to  be 
gathered  from  Its  language.  Much  light 
will  bo  ahed  on  this  subject  by  tracing  our 
lef^lslatlve  history  which  bears  upon  It. 
The  clause  which  now  constitutes  section 
1145  of  the  Code  of  18tt6  was  enacted  De- 
cember 10, 1864.  Sess.  Acts  1865-66.  p.  77. 
That  clause  has  undergone  no  change 
since  its  enactment,  with  this  exception. 
When  flrat  enacted,  the  train  waa  required 
to  be  brought  to  a  full  atop  within  50  feet 
of  erery  railroad  crossing.  The  Ci>de  of 
1886,  8 1146,  fixes  the  maximum  ol  the  dis- 


tance at  100  feet.  There  la  much  testimo- 
ny tending  to  show  that  the  train  of  tbs 
Birmingham  Mineral  Railroad  Company 
which  collided  with  the  dummy  engine,  of 
which  deceased  was  the  engineer,  was  not 
brought  to  a  full  stop  within  100  feet  of 
the  track  of  the  Ensley  Railway.  So,  U 
the  Enslv  Railway  was  at  the  time  of  ths 
collision  (February  22,  IS8M)  a  railroad, 
within  the  meaning  of  the  statute,  the 
Jury  were  not  without  testimony  on  which 
to  find  that  that  feature  of  plnlntlff'scass 
was  marie  good.  Our  statutory  provla- 
lons  In  reference  to  the  government,  regu- 
lation, and  anpervlslOH  of  railroads  have 
been  of  steady  growth,  dating  far  be- 
yond the  introduction  of  dummy  engines 
as  tractors  of  streetH;ars.  They  are  em- 
bodied Id  the  Code  of  1886,  commencing 
with  section  1120  and  ending  with  section 
1178.  The  whole  of  chapter  2,  tit.  12,  pt. 
1.  of  the  Code,  Is  devoted  to  this  subject. 
What  Is  now  section  1144  of  the  Code  of 
1886  was  enacted  February  6, 1858.  Sess. 
Acts  15.  It  constitutes  section  JSU9  of  the 
Code  ol  1867,  and  section  1699  of  the  Code 
of  1876.  Section  1145,  as  we  have  Been, 
was  approved  December  10, 1864.  In  the 
Code  of  1867  it  Is  secUon  1403,  and  In  the 
Code  of  1876.  §  1702.  On  December  29. 1868, 
(Sess.  Acts  462,)  the  law  was  approved  r^ 
quiring  railroad  companies  to  erect  at 
each  crossing  ol  a  public  road  a  sign, 
"with  large  and  distinct  letters." glTing 
notice  of  th6  proximity  of  the  railroad, 
etc.  This  statute  Is  embodied  In  srcdOD 
1722  of  the  Code  of  1876,  and  Is  section  1146 
of  the  Code  of  1886.  Cue  provision  of  the 
act  approved  December  10,  1864,  requires 
that  the  chief  superintendent  of  every 
railroad  shall  Instruct  tb9  engineers  and 
conductors  thereof  as  to  the  provisions  of " 
what  now  are  §{  1144.  1145,  of  the  Code 
of  1886.  Code  1867,  S  1405;  Code  1876,  f 
1703.  So,  In  the  act  approved  December 
29, 1868,  it  waa  provided  "that  every  rail- 
road company  In  this  state  shall  cause 
all  Its  trains  of  cars  for  passeDgers  to  Htop 
upon  each  arrival  at  a  station  adver> 
tlsed  by  such  company  as  a  station  lor  rs- 
relviug  passengers  upon  such  trains  at 
least  one-halt  of  one  minute."  This  is 
section  1721  of  the  Code  of  1876:  aection 
1157  of  the  Code  of  1886.  Railroads  must 
have  proper  depot  accommodations  "at 
each  of  the  passenger  stations  along  the 
line  of  the  railroad."  Kees.  Acts  18x2-83.  p. 
154.  1886-87.  p.  74:  Code  1886,  8  1154.  The 
act  creating  a  rallroadcommlsslon  for  the 
state  of  Alabama  was  approved  February 
26,  1881.  Sess.  Acts  84.  Its  title  Is,  "To 
pnivlde  for  the  regulation  of  all  railroad 
companies  and  persons  operating  rail- 
roads In  this  state. "  It  was  certainly  in- 
tended to  apply,  and  does  apply,  to  all 
railroads  In  the  state,  as  the  legislature 
understood  that  phrase.  The  powers  it 
confers  on  the  commissioners  are  compre- 
hensive. They  are  embodied  In  the  Code 
of  1S86,  §§  1120  to  1143,  inclusive. 

To  comment  on  all  the  statutory  pro- 
visions  relating  to  the  railroad  commis- 
sioners and  their  powers  which  apparent- 
ly shed  light  on  the  question  we  are  now 
considering,  would  swell  this  opinion  un- 
duly. To  be  fully  comprehended  theenUre 
,  statute  must  be  read.  Certain  provlslona 


Digitized  by 


Google 


824 


80UTHEBN  BEFOBTEB,  Vol.  9< 


of  that  statute,  as  well  ae  many  etatuto- 
ry  proTlsluns  noted  above,  seem  not  to 
be  properly  adapted  to  street  railroads  or 
duinmy  lines,  wblch,  hh  a  rale,  are  con- 
strncted  tor  the  transportation  of  passen- 
gers  for  short  and  Irregular  distances, 
we  will  mention  only  some  of  tlie  moat 
■triktnfc  proTlaluns,  In  the  enactment  of 
which  the  lesialatnTe,it  would  seem, could 
not  hare  Intended  their  application  to 
Htreet  railways,  whether  drawn  byuduoi- 
my  engine  or  otherwise.  Section  1145  of 
the  Code  requires  trains  to  be  brought  to 
a  full  stop  before  crosslnK  another  track. 
There  could  be  no  question  that  the  dlfll- 
CQlty  If  not  the  Impossibility  of  stopplnjc 
an  ordinary  train  of  cars  on  an  ordinary 
railroad  within  any  short  distance,  and 
the  consqeaent  dangpr  of  a  collision,  sup- 
piled  the  motive  ol  this  enactment.  That 
reason  cannot  apply  to  a  dummy  engine 
and  Its  train,  which,  under  all  the  testi- 
mony, can  be  stopped  in  from  10  to3U  feet. 
Any  one  readlns  sections  1144, 1146. 1154, 
1161,  1164.  wUl  readily  perceive  their  In- 
applicability to  street  railways,  evon 
thoagh  drawn  by  a  dummy  engine;  and 
It  is  not  perceived  how  section  1148  can 
be  made  to  apply  to  street  railways.  If 
street  rallwayH  whose  rars  are  drawn  by 
dammy  engines  are  thereby  constituted 
railroads  nnder  our  general  statutory  sys- 
tem, then  they  must  be  broaght  onder  all 
the  legislative  enactments  for  the  govem- 
menc  of  railroads.  This  will  subject  them 
not  alone  to  the  legislative  provisions 
noted  above.  Its  Influence  has  a  mach 
wider  sweep.  They  would  cease  to  be 
ta:!cable  aa  toe  great  balk  of  property  is 
taxed,  but  mast  be  assessed  under  secti4>n 
494  of  the  Code  by  the  state  board  of  as* 
sessment,  with  all  the  formality  reqnlred 
In  that  section.  Does  the  reason  which 
caused  that  enactment  apply  to  street 
railways  and  dummy  lines? 

Again,  if  the;  are  railroads  under  our 
statutes,  they  are  under  the  power  and 
JarlRdlctloD  of  the  railroad  commission. 
Code,  They  would  be  required  to 

pay  a  license  tax,  and  their  share  tif  the 
expenses  of  the  railroad  couamission,  to 
be  ascertained  by  the  andltor.  IVide,  S 
1128.  It  would  subject  their  tracks  to  su- 
pervision by  the  railroad  com  mission  era, 
and  require  them  to  transport  the  com- 
missioners free  of  charge.  Section  1129. 
Their  tariff  would  be  subject  to  revision 
by  the  commisRlonera.  Section  1180.  Can 
it  be  poflRible  that  dummy  lines  are  sub- 
ject to  the  provisions  requiring  railroads 
to  have  **at  each  of  thepassenger  stations 
along  the  line  of  its  railroad  •  »  *  ouf- 
fldent  sitting  or  waiting  rooms  •  •  • 
for  passengers  waiting  lor  trains,  having 
regard  to  sex  and  race,  which nhall  be  suit- 
ably heated  In  cold  weather,  and  supplied 
with  sufficient  fresh  drinking  water,  when 
passengera  waiting  for  trains  are  present, 
and  with  sufficient  and  comfortable 
seats?**  Section  1154.  Confining  tiie  leg- 
islation we  are  dlscupsing  to  railroads 
proper,  every  clause  in  the  64  sections 
(IVM  to  ins,  inctuaivel  Is  germane  and 
proper.  Extending  It  so  aa  to  take  in 
street  railway  aervice.  no  matter  how 
propelled,  we  are  forced  to  declare  that 
many  of  the  more  important  provlsiona 


of  the  statute  are  wholly  unsulted  to  the 
new  service  assigned  them.  We  are  on 
ftafe  gronud  when  we  give  to  the  stHtutes 
audi  operation  as  the  legislature  had,  and 
conld  only  have  had.  In  contemplation 
when  the  statutes  were  enacted.  We 
should  hesitate  before  extending  tbeui  to 
conditions  essentially  dissimilar.  The 
difficulties  of  Interpretation  extend  far- 
ther than  la  suggested  above.  If  street 
railways  which  employ  dummy  engines 
aa  motors  are  rallrosda,  what  are  similar 
roads  whoHe  coaches  are  propelled  by 
electricity  or  by  animal  power?  The 
tracks  are  alike,  and  the  coaches,  sup- 
ported on  flanged  wfaeeld,  run  only  on 
the  rails,  as  do  the  coaches  of  railroads 
proper.  Are  some  street  railways  "  rail- 
roads, **  nnder  our  statutory  system,  and 
others  not?  And,  K  so.  what  clasH  or 
classes  are  included,  and  what  excluded? 
But  we  are  not  left  in  doubt  as  to  vvhat 
the  legislature  Intended.  The  statutory 
protlslonHln  rrterence  to  the  Incorpora- 
tion of  railroads  commence  with  aectlon 
1573  of  the  Code  of  1886.  There  muat  b«  at 
least  seven  corporators,  and  the  dMslnra- 
tlon  must  be  tiled  with  the  secretary  of 
state.  Section  1574.  The  secretary  of 
state  tsaues  the  commlsalon  to  open  books 
of  subacrlptlon.  (section  1578,)  and  keeps 
a  record  of  it,  (section  157U.)  Such  cor- 
porations horevery  many  and  Ini^  pow- 
ers peculiar  to  railroads  proper,  whlcb  are 
wholly  inadapted  to  dummy  lines.  To 
state  them  In  detail  would  swell  this  opin- 
ion to  unreasonable  dimensions.  Wo  invite 
attention  to  the  lollowlng  sections  of  thn 
Code:  15S0-15S3,  1586,  16M8,  and  1594.  And 
we  alao  Invite  attention  to  constitutional 
proTlsions.  Street  railway  companies  are 
treated  as  a  separate  subject,  and  a  chap- 
ter of  the  Code  is  devoted  to  It,  commenc- 
ing with  section  1603.  Five  or  more  per- 
sona constitute  the  requisite  number  of 
aubacribers  to  obtain  such  Incorporation. 
(Section  1604.  The  Judge  of  probate  Issnea 
the  commission  for  opening  books  of  sub- 
sciiption,  (section  1605,)  and  the  recunl  of 
the  proceedings  Is  made  and  kept  In  his 
office,  (section  1607.)  The  powers  of  the 
corporation  are  set  forth  in  section  IflOR. 
and  are  easentiaily  unlike  those  conferred 
on  railroad  corporations  proper.  These 
statutory  provlalons  are  in  several  re- 
ppects  unlike  those  theretofore  in  force. 
Code  1»76,  S  1017  et  seq.  At  the  session  of 
the  legislature  of  1886-87  before  the  publi- 
cation of  the  Code  of  1886,  several  of  the 
statutory  provisions  found  in  the  Code  of 
1870  werp  cbnnj^d.  By  act  approved  De- 
cember 10.  18S6,  p.  122,  street  railways 
were  given  the  right  to  condemn  private 
property  to  corporate  purposes.  By  act 
approved  February  25,  1NS7,  p.  144,  bcc- 
tions  1918  and  1921  of  the  Code  of  1876  wore 
very  materially  ciianged.  The  language 
of  these  sections  before  the  amendment 
authorised  such  incorporations  only  "In 
any  of  the  cities  or  towns  of  this  state.'* 
The  amendment  enlarged  the  privilege, 
and  authorized  the  formation  of  auch  cor- 
porations "for  the  purpose  ot  construct- 
ing and  using  a  street  railroad  In.  or  in 
and  near,  or  between  any  ol  the  cities  or 
towns  of  this  state."  This  is,  In  point  of 
time,  the  first  legislaUve  authority  fur 

Digitized  by  Google 


Ala.)  BIBMINGHAM  Mim 

eonntructlDK  a  street  railroad  oatBlde  of 
a  city  or  town.  It  cannot  operate  uu  any 
railroads  except  Btriset  r  af  Iroads.f or  itH  ca  p- 
tlon  l8,  "Toamei)dBecttun8l918and  of 
tbe  Code,"  and  those  aecttons  are  in  the 
article  of  tbeCodedeTotedexcluslrely  to 
"■trpet  railroad  companies."  Any  at- 
tempt, under  that  caption,  to  leglRlate  on 
any  subject  other  than  that  ul  the  sec- 
tions amended,— street  railroads. — would 
render  the  enactment  unconstitutional 
and  inoperative.  Ex  parte  Reynolds,  87 
Ala.  138,6Soutfa.  Rep.985.  ExparteCow- 
art.  (Ala.)  9  South.  Rep.  There  was 
a  farther  amendment  of  sections  1917  and 
1923  of  the  Code  of  1876  by  act  approved 
Fehraary  28,  1887.  Bees.  Acts  149.  The  effect 
of  this  amendment  was  to  reduce  tha  req- 
nlelte  number  ot  subscribers  or  promot- 
ers of  a  street  railroad  corporutlon  from 
Are  to  three.  All  o(  these  enactmnits 
have  npeclal  reference  to  street  railroads, 
and  cannot,  by  the  most  latitudlnoDS  con* 
strnction,  be  made  applicable  to  railroads 
In  the  larffersense.  It  will  be  remembered 
that  the  collision  which  caused  the  death 
of  plaintiff's  Intestate  occurred  Febrqary 
22, 1S89.  Six  days  afterwards  (February 
38.  1889)  the  act  was  approved,  '*To 
amend  and  enlarge  the  charter  of  the  Ens- 
ley  Railway,  and  to  confer  additional 
powers  on  said  corporation."  Sess.  Acts 
1030.  That  act,  amons  other  thinffs,  de- 
clares that  "the  Ensley  Railway  shall 
have  and  possess  nil  the  rights,  powers, 
priril^es,  and  immunities  by  the  funeral 
laws  of  this  state  conferred  on  railroad 
compaales."  Why  was  that  act  necea- 
sery ,  or  considered  nececiaary,  it  the  Ensley 
Railway  was  already  a  "railroad"  under 
the  fceneral  laws  of  the  state  regalatlnjor 
rnllroads  proper? 

In  the  recent  excellent  work  on  Roads  & 
Streets  by  Elliott,  (pages  630  and  557  et 
seq.,)  there  will  he  found  a  very  full,  and 
In  many  respects  an  able*  discussion  ol 
the  proper  elasslfleation  of  street  railways 
which  extend  beyond  city  limits,  and  in 
some  cases  connect  one  city  with  another. 
That  work,  however,  bad  mainly  two 
alms  in  handling  the  question:  First,  to 
ascertain  whether  the  construction  of  a 
street  railway  along  a  public  street  Is  the 
Jmpositlon  of  a.  new  servitude,  for  which 
.the  owner  of  the  ultimate  fee  is  entitled  to 
additional  compensation;  and.  secood,  to 
what  extent  the  use  of  steam  as  a  tractor 
enters  into  the  tngalry.  The  conclnslon 
is  reached  that  the'  street  railways  which 
employ  only  animal  power  Impose  no  ad- 
ditional servitude  which  JastlHes  the  de- 
mand of  additional  compensntlon.  but,  if 
steam  be  nsed.  then  the  Increase  of  annoy- 
ance and  danger  consequent  upon  It  calls 
forfnrtberdamages.  Itlslurthersteted  as 
a  reason  for  a  distinction  that  street  rail- 
ways whose  cars  are  moved  only  by  ani- 
mals are  not  clothed  with  any  powers  ot 
eminent  domain,  whereas  those  which  em- 
ploy steam  may  condemn  private  property 
forthidr  use.  Bmlnent  domain  is  purely  an 
attribute  of  the  sovereignty,  and  can  be 
exercised  alone  by  It,  or  by  some  person, 
natnral  or  artlUclal,  under  legislative 
grant  of  the  power.  With  the  exception 
of  a  sittgle  provMon  for  private  roads  in 
the  ffOQStltntion  of  Alabama,  (art.  1,  5  !S1,J 
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It  Is  only  In  promotion  ot  enterprises  ot  a 
public  nature  that  the  Boverelguty  can  ex- 
ercise, or  grant  the  power  to  another  to 
exercise,  the  right  of  eminent  domain. 
Sadler  v.  Langham,  34  Ala.  311.  Can  it  be 
maintained  that  street  railways,  sven 
those  extending  from  city  to  city.  It  their 
cars  be  moved  by  steam-power,  possess 
this  element  ol  public  benefit  which  au- 
thorizes them  to  invoke  and  employ  the 
sovereign  power  of  eminent  domain,  while 
the  less  pretentious  horse  or  mule  car  can 
aspire  to  no  such  eminence?  No  person, 
natural  or  artificial,  can  assert  the  power  of 
eminent  domain,  unless  that  power  iti  con- 
ferred by  tegltilativo  grant,  an3  In  some 
matter  which  has  In  ItHelf  an  element  of 
acknowledged  public  benefit.  Can  It  t>e 
attlrmed  that  street  railways  which  em- 
ploy steam  as  a  motor  possess  ttiat  ele- 
ment, and  that  tbirae  whlchemploy  horses 
or  mules  do  not?  Is  not  the  true  inquiry, 
at  last,  whether  the  service  accommo- 
dates the  pobUc  with  a  ready  and  Inex- 
pensive means  ot  transportation,  within 
the  area  ot  customary  business  calls,  and 
whether  theleglslaturehas  conferred  upon 
it  the  power  of  eminent  domain? 

We  have  traced  this  legislative  history 
for  the  purpose  ot  showing  that  from  the 
inception  two  systems  have  been  de- 
clared,—one  for  the  regulation  of  rail- 
roads proper,  and  the  other  for  the  regu- 
lation of  street  railways.  That  there  Is  a 
natural,  inherent,  organic  difference  In 
the  two  systems,  and  their  wants,  we 
need  scarcely  assert.  Is  it  not  necessarily 
true  that.  If  some  of  the  provisions  in  ref- 
erence to  railroads  apply  to  dummy  lines, 
all  must  apply  to  them?  By  what  statu- 
tory antliority  can  we  apply  regulations 
to  one  which  are  designed  for  the  other? 
And,  If  we  do  so  apply  them,  to  what  ex- 
tent shall  the  application  be  made?  Who 
shall  determine  this  question,  and  by  what 
criterion  shall  It  be  determined  7  Is  it  not 
safer  to  leave  thla  delicate  duty  to  the 
Iflw-roaking  power?  It  may  be  that  It 
would  be  wiser  and  safer  to  require  rail- 
road trains  to  be  brought  to  a  full  stop 
before  crossing  a  dummy  track.  Let  the 
legislature  determine  that  grave  question. 

Whether,  at  the  time  of  the  injury  com- 
plained of  In  this  suit,  the  track  of  the  Ens- 
ley  Railway  Company  was  a  "railroad," 
within  the  meaning  ot  section  1146  ot  the 
Code,  is  a  question  on  which  the  members 
of  this  court  are  not  agreed.  It  la  con- 
tended by  the  malority  of  the  court,  as 
shown  In  Judge  Colkman'b  opinion,  that 
section  1178  of  the  Code,  tends  to  support 
their  view.  That  section  declares  that, 
"unless  clearly  otherwise  appai'ent  from 
the  context,  the  term  *rnllroad  company,* 
as  used  In  this  chapter.  Includes  any  per- 
son or  corporation  owning  or  operating 
a  railroad."  I  think  that  section  has 
nothing  to  do  with  the  question.  My 
own  opinion  is  that  the  only  object  of 
that  section  was  to  fasten  responsibility 
on  any  person  or  corporation  operating  a 
railroad,  whether  soeh  person  orcnrpora> 
tlon  owned  the  road  or  not.  Under  its 
provisions,  any  person  having  a  cause  of 
action  traceable  to  the  running  ot  the 
road,  or  handling  ot  its  rolling  stock,  la 
not  nacesBarlly  eonflned  to  the  corporis 
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tlon  as  chartered  or  to  tbe  owner  of  the 
road  for  redress.  He  may  proceed  against 
any  person  or  corporation  operatloK  the 
road,  If  the  grievance  complained  of  was 
suffered  at  tbe  bands  of  such  person  or 
corporation,  altbungh  not  tbe  owner  o( 
the  track.  It  is  common  knowledge  that 
railroads  are  sometimes  operated  under 
lease,  and  that  two  or  more  railroad  com- 

ganles  sometimes,  nnder  an  arrangement 
etween  themselves,  use  the  same  track 
for  a  part  of  their  respective  lines.  Under 
thla  section  of  tbe  statute,  llabtUty  at- 
taches to  the  partlcnlar  person  or  corpo- 
ration whose  breach  of  contract  or  tort  is 
complained  of.  My  own  opinion  Is  tbat 
section  1145  of  tbe  Code  Is  a  strong  arga- 
ment  in  favor  of  my  position.  Under  Its 
terms,  it  Is  shown  that  It  was  not  Intend- 
ed to  apply  to  the  Ensley  Railway  Com- 
pany, This  is  "dearly  apparent  from  tbe 
context."  Tbat  section  Is  part  and  parcel 
of  tbe  system  established  for  the  gurem- 
ment  of  railroads  proper,  as  we  have  here- 
tofore shown.  It  Is  both  preceded  and 
followed  by  statutory  provisions  which 
are  palpably  Inapplicable  to  tbe  Ensley 
Railway  or  any  other  dnmmy  line.  This 
Is  the  context  wblch  makes  ft  clearly  ap- 

fiarent  that  the  provisions  of  the  chapter 
n  wblch  section  114518  found  do  not  and 
cannot  apply  to  the  Ensley  Railway.  On 
tbe<ither  band,  the  Ensley  Railway  was 
Incorporated,  not  under  the  statutes  de- 
voted to  railroads  and  their  rogulatlon, 
but  under  an  amendment  of  the  statutes 
devoted  specially  and  separately  to  street 
railways  and  their  regalation.  How  can 
the  eundnsion  be  resisted  tbat  tbe  context 
clearly  shows  that  none  of  tbft  provisions 
tonnd  in  the  system  devoted  to  railroads 
proper  aro  applicable  to  street  railways 
or  dummy  lines  which  are  chartered  under 
end  governed  by  an  entirely  different  stat- 
utory system,  with  entirely  different  ob- 
jects, powers,  regulations,  and  methods  of 
service?  It  regulations  enacted  for  rail- 
roads are  applicable  to  street  railways 
and  dnmmy  lines,  why  are  not  tbe  regula- 
tions of  street  railways  and  dnmmy  lines 
equally  applicable  to  railroads  proper? 
Should  not  the  rule  work  both  ways,  to 
be  consistent? 

My  own  optulons  are  expreasd  abu««. 
and  Jndge  Clopton  concnrs  wftb  me. 
Tbe  opinion  of  the  majority  of  the  coart 
is  expressed  by  Jndge  Coleman.  Accord- 
ing to  that  opinion,  there  Is  no  error  In 
the  rulings  ul  the  rlrcnit  court,  save  the 
single  one  pointed  ont  above. 


Capital  City  Water  Co.  v.  Boaho  op 
Retknub  of  Montgomerv  County. 

(Supreme  Court     Alabcmw.  Ib^  28, 1891.) 

TaXATIOS— ASSKSBMBNT— VaLTTATION. 

1.  Wbere  an  answer  to  a  citation  to  show 
cause  before  the  board  of  revenue  why  tbe  valu- 
ation of  property  returned  for  taxation  sbould  not 
be  increased  alleges,  inter  alia,  that  ttie  cash 
value  of  tbe  prop^y  was  that  at  which  It  had 
been  assessed,  it  is  not  demurrable,  as  the  cash 
value  is  the  legal  basis  of  assessment  under  Code 
Ala.  884*5,  478,  515. 

2.  Where  tbe  allegations  of  tbe  answer  are 
sdmitted,  a  Judgment  increaBing  Uieaaseased  vti- 
vatton  of  tlw  propertif  Is  nroneona. 


Appeal  from  drenlt  conrt,  Montgomery 
county;  John  P.  Udbbabd,  Judge. 

Chna.  P.  Jonm,  for  appellant.  Moore  A 
Fin!^,  for  appdlee. 

McClellan,  J.  Thecapltal  stock  of  the 
appellant  corporation  havlug  been  re- 
turned for  taxation  at  a  valaatlon  of 
987,000,  the  board  of  revenue  dted  tbe 
company  to  appear  and  show  cause  why 
sncb  valnatloo  should  not  be  Increased  to 
9200,000.  The  company  api>eared  accord- 
ingly, and  filed  n.  sworn  answer  to  tbe  ci- 
tation, In  wblob  if  Is  alleged :  Fint^  tbat 
the  capital  stock  of  the  company  is  invest- 
ed in  Its  "system  of  water-works,  mains, 
pumping  stations,  etc..  In  tbe  city  nf  Mont- 
gomery and  the  territory  adjacent  there- 
to," which  property  is  otherwise  taxed, 
and  has  been  duly  assessed  by  the  tax  as- 
sessor of  Montgomery  county  for  tbe 
year  1889 ;  secood,  that  all  of  said  compa- 
ny's capital  stock  of  9^i000  par  Taine 
(except  about  925,000  par  value)  Is  tbe 
property  of  persons  who  are  non-residents 
of  the  Rtateof  Alabama,and  tbat  the  cash 
value  of  its  entire  capital  stock  was  on 
January  1, 1889.  987,000;  and.  third,  that 
tbe  value  of  Its  capital  stock  was  returned 
by  its  secretary  on  tbe  advice  of  the  tax 
assessor,  but  tbat  said  company  baa 
since  been  advised  and  believes,  and  so 
states,  "that  it  is  not  liable  to  taxation 
on  any  part  of  its  said  capital,  the  same 
bdng  Invested  in  property  which  Is  taxed 
as  such."  A  demurrer  was  Intf^rposed  to 
this  answer,  which  la  set  out  in  tbe  pro- 
ceedings of  the  board  of  revenue,  and  fol- 
lowing this  Is  the  recital  tbat  "it  was  ad- 
mited  that  the  facts  stated  in  the  answer 
were  true.  This  was  all  tbe  evidence,  and 
tbe  board  thereupon  made  the  following 
orders,  to  the  making  of  each  of  which 
tbesaid  Capital  City  Water  Company  duly 
and  separately  excepted."  These  orders 
were  tbat  the  demurrer  to  the  answer  be 
sustained,  and  that,  tbe  water  eompany 
"falling  and  refusing  to  invoke  any  other 
or  further  answer  to  such  citation,  the 
valuation  of  its  capital  stock  for  taxa- 
tion be  increased  to  9300,000. "  It  seetns 
that  a  bill  of  exceptions  was  taken  on  this 
trial  before  the  board  of  revenue,  and 
made  a  part  of  Its  record,  wblcta  was  car- 
ried Into  the  drcalt  eoart  hy  certiorari. 
On  tbe  bearing  in  tbat  court  the  action  of 
the  board  of  revenne  was  affirmed,  a  bill 
of  exceptions  again  taken,  reciting  tbat 
the  facts  averred  in  tbe  answer  were  ad- 
mitted to  be  true,  and  that  "this  was  all 
the  evidence,'' etc.,  and  this  appeal  aued 
out.  It  may  be  conceded  tbat  the  answer 
of  the  water  company,  coniddered  with 
the  exhibits  which  are  made  a  part  of  it. 
does  not  show  with  requisite  certainty 
that  all  tbe  capital  stock  ol  tbe  corpora- 
tion was  Invested  In  property  which  wa» 
Itself  taxable  and  taxed  for  the  year  In 
which  the  assessment  involved  here  was 
made  against  such  capital  stock.  It  may 
be,  too.  tbat  tbe  company,  baring  re- 
turned Its  capital  stock  for  taxation,  u|>- 
qn  a  citation  to  show  cause  why  the  val- 
uation it  had  returned  for  that  Item 
should  notbe  Increased, could  not  befaeard 
to  insist  that  It  was  not  Subject  to  taxa- 
tion at  all  because  only  representative  ot 


Digitized  by 


Google 


Ala.)  PELICAN  INS. 

tangible  property  otherwise  taxed  as  sacb 
ander  Hecttons  467,  (clauses,)  463,  (clauae 
&,)  and  478,  of  the  Code;  and  from  either 
of  these  propoaitlons  It  would  follow 
that  the  onawer  was  insnffldent  In  so  far 
B8  It  songht  to  Invotce  entire  exemptlpn  of 
the  capital  stock  from  taxation.  Bntlt 
was  also  Insisted  by  the  answer  (and  to 
this  extent  It  was  directly  responsive  to 
the  citation)  that  the  cash  value  of  the 
capital  stock  of  the  company  was  pre* 
elsely  that  at  which  it  had  been  assessed, 
and  which  It  was  propoeed  to  Incri'aae. 
Unqaeatlonably  this  was  the  point  at 
teetM,  and  unquestionably,  aluo.  It  the 
averment  In  this  reapect  was  true,  It  was 
a  complete  and  aboolnte  ehowhtfc  against 
the  propoeed  Increase  of  the  valuation, 
since  It  Is  the  cafih  value  alone  of  proper- 
ty which  our  statutes  contemplate  and 
provide  shall  be  the  basis  of  tax  assess- 
inentB.  Code.fifi  476-471*.  616;  Acts  188(»-87, 
p.  11 ;  State  v.  WaterBnpply  Co.,  (Ala.)  8 
South.  Rep.  64.  If,  therefore,  the  case 
was  tried  In  the  board  of  revenue  and  In 
the  clrcnlt  conrt  and  decided  on  t^demur- 
rer,  the  Judgment  would  be  bad,  because 
the  answer  was  sufficient  against  a  prop- 
ortion to  Increase  the  valuation.  In  that 
It  aMorts  as  a  fact  that  the  true  tax  valn- 
atloo  of  the  property  U  only  S87,000,  at 
which  it  was  already  assessed.  And,  on 
the  other  baud,  it  the  case  did  not  go  off 
on  demurrer,  but  an  issue  of  fact  wns  pre- 
sented and  determined,  as  the  recitals  of 
the  bills  of  exceptiooH  go  to  indicate.  It  is 
made  to  appear  that  the  only  evidence 
oddueed  were  the  statements  of  the  an- 
BWAT,  and  these  were  admitted  to  be  trae. 
This  Involves  the  finding  as  a  matter  of 
fact  that  the  capital  stock  of  the  Water 
Company  was  worth  only  the  987,000  at 
which  the  assessment  had  been  made. 
Whether,  therefore,  the  conclusion  that 
the  capital  stock  was  worth  9200,000  was 
reached  on  demurrer  sustained,  and  the 
fttllnre  and  refusal  of  the  water  company 
tu  answer  fnrther,  or  on  the  evidence,  it 
cannot  be  sustained;  and  the  order  or 
jodgment  fixing  that  sum  as  the  correct 
tax  valuation  should, in  either  aspect,  have 
been  reversed  by  the  circuit  court.  Hav- 
ing been  affirmed  In  that  court,  its  Jndg- 
meat  will  lie  reversed,  and  the  eanae  re- 
manded. 


Feucan  Ins.  Co.  ok  New  Orleans  v. 

SUITH. 

{Supreme  Comt  C(f  Alabama.  May  20,  1891.) 
ImnuKOB— Com>iTioi«8  or  Poiior— Owkbbbhip. 

A  husband,  M.  A.  8.,  took  out  a  policy  of 
iBsnrmnou  In  the  name  of  B.  &  Co.,  under  which 
aame  he  signed  the  appUcatiOD,  wherein  he  an- 
nrered  In  Uie  affirmative  the  qnestioa  whether 
the  applio<kDl  owned  the  property  InBured  in  fee- 
dbmple.  In  fact  the  property  oelonged  to  his  wife, 
who  vras  the  sole  member  of  the  firm  of  B.  &  Co. 
Held  Uiat,  though  no  inquiry  was  made  of  him 
as  to  wbo  composed  the  firm,  there  was  a  breach 
of  the  condiUon  of  the  policy  that  the  Interest  of 
the  aasored  ahonld  be  truly  stated. 

Appeal  from  circuit  court.  Dale  coonly; 
J.  M.  Cabmichabi.,  Judge. 

This  action  was  brought  by  the  appel- 
lee. Mm.  Mary  W.  Smith,  was  based  on  a 
Are  insurance  policy,  and  songht  to  recoT* 
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er  the  amount  of  Insurance  therein  spec!- 
aed. 

J.  W.  Foster  and  Joha  D.  Oanlner,  for 
appellant.   H.  L.  Martin,  for  appellee. 

Coi.RUAN,  J.  The  action  was  upon  a 
flrR  Insurance  policy  to  recover  the  value 
of  a  store-house  and  goods  destroyed  by 
Ure,  The  policy  was  taken  out  In  the 
name  of  Smith  &  Co.,  by  M.  A.  Smith,  the 
husband  of  plaintiff.  The  deTense  relied 
on  was  misrepresentation  and  breach  of 
warranty  as  to  the  ownerahip  the 
property  Insured.  There  Is  no  material 
conflict  in  the  evidence  of  the  husband,  M. 
A.  Smith,  who  was  examined  by  plaintiff, 
and  J.  A.  Speller,  the  defendant's  agent, 
throDgti  whom  the  policy  was  Issued,  ex- 
amined by  the  defense.  M.  A.  Smith  testi- 
fied that  defendant's  agent  did  not  inquire 
of  htm  who  composed  the  firm  of  Smith  ft 
Co..  and  be  did  not  make  any  statement 
to  defendant's  agent  as  to  who  composed 
the  firm.  The  evidence  showed  that  M.  A. 
Smith,  the  husband,  who  at  one  time 
owned  and  conducted  the  business  of 
Smith  &  Co.,  had  sold  tlie  store-house  and 
goods  to  his  wife,  the  plalntltf,in  payment 
of  bin  Indebtedness  to  her.  There  was  no 
evidence  to  show  that  the  defendant's 
agent  had  any  notice  of  the  transaction 
between  the  husband  and  wife  by  which 
she  became  the  owner  of  thn  store-house 
and  goods.  Defendant's  agent  testlfled 
that  he  did  not  inquire  of  M.  A.  Smith, 
when  the  application  was  made,  who 
composed  the  Arm  of  Smith  &  Co. ;  that 
when  U,  A.  Smith  applied  for  the  policy 
he  said,  want  to  take  out  a  policy  on 
my  store-bouse  and  goods,"  and  the  ap- 
plication WQs  then  filled  nut,  and  the  ap- 
plicant, M.  A.  Smith,  signed  it  "Smith  & 
Co.**  That  M.  A.  Smith  made  the  forego- 
ing statement  to  the  defendant's  agent  Is 
not  controverted. 

An  Insurance  company  has  the  right  to 
know  the  real  owner  of  the  property  In- 
sured, and  the  extent  of  his  Insurable  In- 
terest, and  a  contract  nt  Insurance  is  one 
In  which  the  utmost  good  faith  is  required 
of  the  insured.  A  representation  has  been 
defined  to  be  a  statement  Incidental  to 
the  contract  relative  to  some  fact  bavins 
reference  thereto,  and  upon  the  faith  m 
which  the  contract  Is  entered  Into.  4 
Wait,  Act.  A  Def.  p.S9;  Muy.  Ins.  8  181. 
Where  the  policy,  by  express  stipulation, 
requires  a  full  statement  as  to  the  owner- 
ship of  the  property.  It  becomes  mat(>rial, 
and  one  who  accepts  such  a  policy,  Issued 
upon  such  statements,  becomes  bound 
thereby.  Brown  v.  Insurance  Co.,  S6  Ala, 
192,  6  SoDtb.  Rep.  600;  Assnrnnce  Co.  r. 
Stoddard.  88  Ala.  606, 7  South.  Rep.  870. 

The  effect  of  the  negligence  of  the  defend- 
ant*B  agent  in  falling  to  Inquire  ot  plain- 
tiff's agent  who  composed  the  firm  of 
Smith  ft  Co.,  is  not  the  only  question  for 
consideration.  II  M.  A.  Smith  was  plain- 
tiff in  this  action,  and  the  defense  set  up 
was  that  defendant  Issued  the  policy  upon 
the  belief  that  some  other  person  asso- 
ciated with  M.A.Smith  constituted  the 
arm  of  Smith  &  Co.,  the  fnilore  to  make 
the  necessary  inquiry  might  be  fatal  to  a 
Buccessfnl  defense;  but  a  material  Inquiry 
now  is  whether  M.  A.  Smith,  by  act  or 
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statement,  repreeented  to  the  company 
that  he  was  the  ow  ner  ol  the  property,  or 
had  an  interest  therein,  or  whether  he 
snppresseil  the  fact  that  his  wife  was  the 
sole  memher  ol  the  firm  of  Smith  &  Co., 
and  Bole  owner  of  the  property  Insured, 
under  clrcumHtances  that  mude  IthlH  teKal 
duty  to  discloae  the  real  owner  to  the 
a^ut  of  the  defendant.  It  Itt  not  pretend- 
ed that  the  agent  of  the  defendant  had 
any  notice  or  knowledge  that  Mary  Walk- 
er Smith,  the  wife,  was  "Smith  Sc.  Co.." 
or  hadan^lntereatlutbe  property  Insured. 
The  pollry  declares  the  Insurance  to  be  up- 
on **  their  stock  of  general  merchandise." 
The  policy  is  to  become  void  "if  the  Inter- 
eat  of  the  assured  he  not  truly  stated  in 
this  policy, "and  it  requires  that  the  Inter- 
est of  the  assured  must  he  so  represented 
and  "expressed  In  the  written  part  of  the 

SoUcy."  One  question  to  the  applicant, 
[.  A.  Smith,  is  us  follows :  **  Are  you  own- 
er in  fee-simple  of  the  property?"  An- 
swer. "Yes."  The  warranty  of  the  truth 
of  the  foregolnEfacta  follows  the  answers, 
and  Is  slsned  ** Smith  &  Co."  The  proof 
shows  tbut  lA.  A.  Smith  signed  the  appli- 
cation, the  answers,  and  the  warranty. 
It  doea  not  appear  anywhere  that  he  was 
acting  as  the  trnstee  or  agent  of  his  wife, 
or  as  the  representative  of  any  person. 
The  eourt  charged  the  Jury  In  effect  that  If 
the  policy  was  issued  upon  tliefocts  stated 
In  the  application,  then  there  could  be  no 
misrepresentation  In  the  statements  made 
by  M.A.Smith  in  regard  to  the  owners 
ship  of  the  property  Insured.  If  It  was 
competent  for  plaintiff  to  prove  by  parol 
that  in  fact  she  alone  was  "Smith  A  Co., " 
It  was  equally  competent  for  defendant 
to  show  In  the  same  way  that  M.  A. 
Smith  said  to  the  agent  when  he  made  the 
application  that  he  was  "Smith  &  Co.," 
or  that  he  said.  "I  wantto  take  out  a  pol- 
icy on  my  store-house  and  goods.  A 
party  who  affirms  the  existence  of  a  mate- 
rial fact  upon  which  another  is  induced  to 
rely  and  act  Is  bound  by  such  affirmation, 
although  it  may  not  have  been  made  with 
the  intent  to  deceive.  When,  In  response 
to  the  question,  "Are  you  the  owner  of 
thefee?"  M.  A.  Smith  answered.  "Yes," 
the  answer  of  M.  A.  Smith  legitimately 
and  naturally  was  referred  to  his  state- 
ment that  he  wanted  a  policy  on  "his 
store-house  and  goods. "  Good  faith,  and 
the  very  terms  of  the  policy  Itself,  required 
of  the  applicant,  If  he  was  acting  as  the 
agent  of  bis  wife,  end  had  no  interest  in 
the  property  himself,  to  disclose  the  fact 
when  It  was  apparent  that  the  agent  of 
the  defendant  misapprehended  the  correct 
condition  uf  the  property,  and  the  state- 
ments and  answers  ol  the  applicant  were 
calculated  to  lead  the  agent  of  the  defend- 
ant to  such  erroneous  conclusion.  The 
rule  is  that  the  "Insurance  company  will 
not  be  permitted  to  take  advantage  of  the 
carelessness  or  misunderstanding  of  its 
own  agent,  and  avoid  the  policy,  the  In- 
sured being  without  fault."  Sturdy  ius- 
tlce  requires  nothing  less.  Under  the  evi- 
dence as  It  appears  now  In  the  record  it  Is 
clear  Chat  detenilant's  agent  hod  no  in- 
formation or  notice  that  plaintiff  was  the 
owner  of  the  property,  and  it  is  equally 
clear  that  M.  A.  Smith,  by  bis  statements 


and  answers,  Indaced  the  defendant's 
agent  to  believe  he.  M.  A.  Smith,  was  In- 
suring his  own  Htoro-house  and  goods, 
and  that  he  "owned  the  same  in  fee."  His 
conduct  was  in  direct  violation  of  bis  ob- 
ligatluu  to  make  known  and  have  set 
down  in  the  policy  a  true  statement  of  the 
condition  of  the  title  to  the  property. 
Williamson  v.  Insurance  Ass'n,  84  Ata.  lOS, 
4  South.  Rep.  86.  The  general  charge  in 
favor  of  the  defendant,  under  the  erideuee 
as  It  appears  in  the  record,  shonid  hare 
been  given.  WhateTOr  error  there  was,  if 
any,  in  sustaining  plaintiff's  demurrers  to 
the  special  pleas  of  defendant,  was  with- 
out Injury,  as  defendant  received  the  full 
beneflt  of  the  defense  IntMided  to  l>e  pre- 
sented by  the  special  pleas  to  which  de- 
murrers were  anatained  under  the  pleas 
uiM>D  which  Issue  was  Joined.  There  was 
no  error  in  the  exclDsion  n(  the  testimony 
which  relates  to  transactions  between  the 
defendant's  agent  and  the  Oefendant,  and 
to  which  the  plaintiff  was  not  a  party. 
Neither  was  It  error  to  exclude  the  acce,yt- 
ance  of  service  in  the  matter  of  the  suit  by 
creditors  of  Smith  &  Co.  In  other  canes. 
We  have  not  discussed  that  phase  of  the 
evidence  which  tends  to  show  that  there 
were  two  different  stores  at  different  lo- 
calities, one  of  which,  at  the  time  the  fire 
occurred,  according  to  the  evidence.,  be- 
longed solely  to  the  plaintiff,  and  her  hus- 
band, M.  A.  Smith,  was  sole  owner  of  the 
other,  and  both  doing  business  at  the 
same  time,  under  the  one  name  of  Smith  & 
Co..  for  the  reason  that  the  bill  of  excep- 
tions states  that  "the  proof  showed plE^n- 
tlff's  title  to  the  property  In  qnestion  at 
the  time  of  the  application,  and  at  the 
time  of  the  Are, "  and  the  defense  principal- 
ly relied  upon  was  that  of  breach  of  war- 
ranty and  mtRrepresentation  as  to  the 
ownership  of  the  property. 

It  Is  unuflcessary  to  consider  In  detail 
the  charges  asked  tor  by  defendant,  and 
which  were  refused,  as  the  questions  in- 
volved are  settled  by  the  principles  of  law 
declared  In  this  case,  and  probably  will 
not  arise  on  another  trial.  Charges  which 
ai-e  misleading  or  argnmentatlve  may  al- 
ways be  refased.  Beveraed  and  remanded. 


Cbaft  et  al.  v.  Hddbard  et  aJ. 

(Supreme  Court     AVabrxmOk.   Hay  30,  1891.) 

Oabnishmbmt — Clajh  or  Exbvftionb. 

la  gamishment  proceedings  before  a  Jus- 
tice of  the  peace,  defendant  claimed  an  exemption 
of  the  indebtedness  admitted  hy  the  garnishee, 
and  the  garnishee  was  dlsohai^ed.  On  appeal,  the 
garnishee  admitted  that  it  hod  become  indebted 
to  defendant  in  a  further  sum.  'lliere  was  do 
new  claim  of  ezeoiptioa,  but  the  garnishee  was 

rin  disiiharged.  Held,  that  tbia  was  error,  for, 
agh  the  whole  iadebtodness  accrued  under  a 
contiauous  contract,  that  port  which  accrued 
pending  the  appeal  oould  not  be  included  in  the 
first  claim  of  exemption. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Ahrington,  .ludge. 

This  action  was  brou;sht  by  the  appel- 
lants, Craft  &  Co.,  against  the  appellee, 
John  D.  Hubbard,  on  a  stated  account  for 
goods  sold.  The  action  was  commenced 
in  the  Justice's  court,  and  brought  to  the 
city  eourt  on  appeal.  The  LuBtsrUle  & 


Digitized  by  Google 


Ala.)  FINKSTON 

NaBhTllIe  Railroad  Company  was  ffar- 
nlshed,  and  required  to  answer  orally. 
The  motion  of  the  plaintiffs  tor  a  Jadg- 
ment  against  the  garnishee  on  this  an- 
swer was  orerrnled,  and  the  sarnlshee 
dismissed. 

W.  E.  Richardson  and  W.  S.  Reese,  Jr.,  for 
appellants.  E.  P.  Morrieettet  tor  appellee. 

Rtonb,  C.  J.  The  answer  of  thf>  gar- 
nishee filed  in  the  Justice's  court,  August 
15. 1800,  ndniitted  an  Indebtedness  to  the 
defendant,  Hubbard,  of  $334.  due  at  that 
time.  This  Indebtedness  accrued  under  a 
contract  for  services,  etc.,  continuous  in 
Its  nature,  which  had  been  some  time  Id 
operation,  and  was  stlU  in  force  when  the 
Jndfcment  was  rendered  In  the  city  court. 
To  this  indebtedness  or  chose  iu  action 
Hubbard  Interposed  a  claim  of  exemption, 
he  making  the  requisite  affidavit  of  resi- 
dence, etc.,  to  entitle  him  to  such  exemp- 
tion. We  flad  no  substantial  Imperfection 
In  the  claim  be  interposed,  and  the  Justice 
discharged  the  garnishee.  No  contest  of 
the  answer  was  offered  in  the  Justlce*s 
court,  and  the  garnishee  was  rightly  dis- 
charged. The  plaintiff  in  garnlsliment  ap- 
pealed to  the  city  court,  and  gave  notice 
that  he  would  there  require  the  garnishee 
to  answer  "orally  in  the  presence  of  the 
court."  Code  1S86,  §  2974.  On  November 
3. 1800,  the  garnishee  did  answer  orally  In 
the  preaence  of  the  court;  und  in  such  an- 
swer admitted  that  between  August  15, 
ISOO.  the  date  of  the  first  answer,  and  the 
making  of  the  oral  answer.  It  had  become 
indebte<l  to  Hubbard  ou  the  said  contract 
for  services  in  a  further  sum  of  $11*5.  There 
was  no  contest  of  this  answer,  and  Hub- 
bard interposed  no  new  claim  of  cjtemp- 
tion  to  this  additional  chose  Inar.tlon.  In 
this  Btata  of  the  facts  tlie  city  court  dis- 
charged the  garnishee,  and  the  plaintiff  In 
garnishment  excepted.  We  think  the  city 
court  erred  in  this  ruling.  The  indebted- 
ness which  accrued  between  the  dates  of 
thp  first  and  second  answers  was,  In  no 
sense,  any  part  of  the  debt  acknowledged 
In  tlie  first  answer;  and  hence  it  was  In 
no  sense,  and  could  not  be,  included  in  the 
first  claim  of  exemption.  It  had  no  exist- 
ence at  that  time.  The  law  accords  no 
exemption,  unless  It  Is  claimed ;  and.  If  the 
Judgment  or  attachmeutdebtorhas  notice 
of  the  garnishment,  bin  claim  of  exemption 
mnst  be  Interposed  before  there  is  Judg- 
ment of  condemnation.  Code  ]88(!.  §  25:i3; 
Randolph  T.  Little.  02  Ala.  S0G.  If  the  rec- 
ord showed  sufficient  facts,  we  could  and 
would  render  Judgment  on  the  garnlnhee's 
answer.  It  fails,  however,  to  give  Infor- 
mation of  the  amount  of  costs  incurred  In 
the  suits,  and  we  know  not  for  what  sum 
to  render  Judgment.  We  are  therefore 
forced  to  send  the  cause  back  to  the  city 
court,  reversing  all  that  occurred  alter 
the  coming  in  ol  the  answer  of  the  gar- 
nlabee.   Reversed  and  remanded. 


PiNKSTON  V.  SEHri.E. 

iSupreme  Court  of  Alahcana.  May  10, 1S91.) 

ISBBBIATSS— ArPOIKTHBKT  Ot  TbVSUB— CklNTBT- 
ANCB5. 

1.  Code  Ala.  S  iS02,  provides  that  "when  an 
mnurled  msn  grer  tO.  years  of  age  is  by  reason 
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of  Intemperance  unfit  to  manage  Us  estate,  or  is 

wasting:  or  Bguandering  it,  and  thereby  in  danser 
of  being  reduced  to  poverty  and  want,  his  broth- 
era  or  sisters  or  next  of  kin  •  •  »  may  •  •  • 
file  their  bill  in  ubancei?  to  preserve  the  estate 
of  such  person  Irom  furtnur  waste,  and  for  gen- 
eral relief."  Held  thsc,  where  tbe  bill  av^ 
that  complaioant  is  the  father  of  the  intempRrate 
person,  it  is  not  necessary,  in  order  to  give  the 
chancery  court  Jurisdiction,  to  aUegn  that  he  la 
the  next  of  kin  or  to  negative  the  tact  that  he 
had  brothers  and  sisters. 

9.  Where,  ander  the  anooeedlng  sections,  the 
inebriate  is  deprived  of  the  oontroTof  his  estate, 
and  a  trustee  is  appointed  for  Its  safe-keeping,  a 
subsequent  deed  executed  by  the  inebriate  is  ab- 
Bolutely  void,  though  executed  in  a  soi>er  and 
lucid  interval,  and  assented  to  by  the  trustee. 

Appeal  Irom  circuit  court,  Montgomery 
county;  John  P.  Hubbabd,  Judge. 

This  waa  a  statutory  action  of  eject- 
ment, brought  by  tbe  appellee,  H.  C.  (tem- 
ple, as  administrator  of  tlie  estate  of  Will- 
iam Thomas  Williams,  against  the  ap- 
pellant, J.  JR.  Plnkston,  and  soagbt  to 
recover  from  the  defendant  a  tract  ol  land 
of  which  the  Intestate  of  plaintiff  had  been 
poeseased,  and  which  he  hud  profeaaed  to 
sell  and  convey  to  tbe  defendant  in  tbia 
action.  Prior  to  tbe  pretended  sale  the 
land  in  controversy  to  the  defendant  by 
said  William  Thomas  Williams,  deceased, 
a  bill  had  been  filed  by  his  father,  under  S 
2502  of  the  Code,  alleging  that  by  rea- 
son of  his  lu  temperance  he  was  unable 
and  unfit  to  manage  or  control  his  estate, 
and  asking  that  a  trustee  be  appointed, 
and  describing  tbe  property  nhlcb  he  then 
held,  among  which  was  the  tract  Involved 
in  this  suit.  Upon  this  bill  bis  father  was 
appoi n ted  trustee,  and  as  such  took 
cburgeot  his  property.  After  this  proceed- 
ing, and  after  the  trustee  had  taken  pos- 
session of  the  property  of  said  William 
Tbomas  Williams,  he,  said  William  Thom- 
as Williams,  at  one  timesold  and  made  to 
tbe  defendant  In  tbla  suit,  J.  B.  Plnkston, 
a  deed  Co  the  tract  ot  land  here  Involved; 
audit  Is  under  this  deed  that  benow  bases 
his  right  to  defend  and  defeat  this  action 
brought  by  tbe  administrator.  On  the 
trial  of  tbe  case  the  court  overruled  the 
defendant's  objections  to  the  introduction 
in  evidence  of  tbe  chancery  proceedings, 
and  the  defendant  duly  excepted.  The  de- 
fendant also  duly  excepted  to  several  rul- 
ings of  the  lower  court  in  sustaining  the 
plaintiff's  objection  to  evidence  sought  to 
be  Introduced  by  the  defendant  showing 
the  execution  o!  the  deed  by  the  said  Will- 
lam  Thomas  Williams,  tbe  payment  ot  the 
purchase  money,  the  receipt  of  a  portion 
ot  it  by  tbe  trustee,  tbe  truatee'a  asaent  to 
the  sale  of  said  land,  and  that  It  was  done 
at  H  time  when  the  said  William  Thomas 
Williams  was  sane  and  sober.  At  the  rfr- 
quest  of  the  plaintiff,  tbe  courtgavethe 
general  affirmative  charge  In  his  favor. 
There  was  Judgment  for  plaintiff,  and  d^ 
ftendant  on  this  appeal  aaalgna  the  various 
rulings  of  the  lower  court  as  error. 

ArfiuKton  A  Grubam  and  WnttB  <9-  Sod, 
for  appellant.  Semple  A  Gnnter,  for  ap- 
pellee. 

McCleli^n,  J.  In  the  view  we  take  of 
this  case  there  Is  but  one  question  In  it, 
namely,  whether  the  chancery  court  ac- 
quired Joriadictlon  to  appoint  a  trustee 
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for  the  protection  of  the  estate  of  'Wnilam 
Thotnaa  Williams,  an  Intemperate  person, 
hy  a  bill  filed  t»  that  end,  under  chapter 
6»  $S  S&0*i-2606.  Code,  by  the  father  of  the 
Inebrlatet  which  did  not  negative  hie  har- 
iDg  a  brother  or  sister  orothernext  uf  kin, 
or  allege  that  the  complaint  was  next  of 
klD  ol  said  WlllIamB.  The  statute  pro- 
Tides:  "When  any  unmarried  man  over 
twenty  one  years  of  age  Is  by  reason  of 
Intemperance  unfit  to  manage  his  estate, 
or  is  wasting  or  squandering  It,  and  there- 
by In  danger  of  being  reduced  to  poverty 
and  want,  his  brothers  or  sisters  nr  next 
of  ktn,  or  anyor  either  of  them.maythem- 
selves.  or  by  next  friend,  if  minors  or  mar- 
ried women,  file  tlielr  bill  in  chancery  to 
preserve  the  estate  of  such  Intemperate 
person  from  further  waste,  and  for  general 
relief.**  Other  provisions  are  tor  making 
the  inebriate  a  party  defendant,  for  the 
healing,  a  decree  thereon, If  the  averments 
are  ntabllshed  by  Rontesaloa  or  admia- 
siona  of  the  answer,  or  by  proof,  depriv- 
ing him  of  all  control  of  the  estate  de- 
scribed, and  appointing  a  trustee  thereof, 
prescribing  his  duties,  etc.,  and  for  the 
restoration  of  the  estate  on  petition  and 
proof  of  reformation  and  fitness  of  the 
person  whose  estate  has  been  committed 
to  a  trustee  to  have  charge  of  the  same. 
The  manifest  purpose  of  this  legislation  is 
the  protection  and  preservation  of  the  in- 
ebriate's estate  for  his  support  and  main- 
tenance, and  to  avert  the  danger  of  his 
being  "reduced  to  poverty  and  want.** 
It  not  only  does  not  involve,  but  nega- 
tives, the  idea  of  coDSPrvIng  any  interest 
his  heirs  expectant  or  distributees  may  be 
supposed  to  have  in  his  estate;  and  this 
appears,  not  alone  from  the  purposes 
which  are  expressed  in  the  act,  bat  also 
from  the  fact  that  the  trustee  to  be  ap- 
pointed need  not  be  the  complainant  in 
the  bill,  nor  any  brother  or  sister  or  next 
of  kin  of  the  intemperate  person,  but  is  to 
be  selected  by  the  chancellor,  whose  dis- 
cretion In  that  regard  Is  In  no  degree  con- 
trolled by  considerations  ofrelatlonshipof 
the  trustee  to  the  Inebriate  or  to  the  pro- 
ceeding. Indeed,  It  may  well  be  conceived 
that  there  might  be  cases  In  which  such 
relationship,  Involving  an  expectancy  of 
succeeding  to  the  entate,  and  an  Interest  In 

E reserving  It  to  that  end,  would  be  Inlm- 
'al  to  suitable  support  of  the  ceatiit  que 
trust,  and  which  would  supply  good  rea- 
son for  committing  the  property  to  a 
straniper.  The  limitation  In  the  statute  of 
the  right  to  Institute  and  prosecute  the 
proceeding  could  not,  therefore,  have  had 
any  basts  In  the  minds  of  the  law-makers, 
upon  cunalderatlons  of  the  pecuniary  or 
property  Interests  in  fiittwo  of  the  classes 
(if  persons  who  are  allowed  to  file  the  bill. 
It  was  not  rested  upon  considerations 
which  underlie  statutes  of  distribution 
and  descent,  whereby  the  brother  has  pri- 
ority of  the  father,  though  one  degree  fur- 
ther removed  In  kinship,  and  descendants 
take  In  preference  to  the  brother,  though 
one  or  many  degrees  further  removed  In 
blood.  The  interest  In  view  of  which  the 
right  of  action  Is  confined  to  brothers  and 
listers  and  next  of  kin  is  a  personal  one, 
an  assumed  personal  solicitude  tor  the 
well-b^ng  of  the  Inebriate,  growing  out 


of  and  incident  to  the  relationship  of 
blond,  wholly  apart  from  any  considera- 
tion ol  a  possible  property  right  that 
may  or  may  not  be  also  tneldent  to  the 
relationship,  as  the  party  moving  In  the 
matter  may  or  may  not  be  the  next  of  kin 
of  the  Inebriate.  Another  connideratlon, 
doubtlefH  conducing  to  tbe  limitation  of 
the  right  of  action  found  In  this  statute, 
was  the  assumption  that  persons  belong- 
ing tu  tbe  designated  classes  would  be  ad- 
vised of  the  situation  and  of  the  necessity 
for  Intervening  for  the  protection  of  the 
Inebriate's  estate.  It  may  therefore  t>e 
safely  aCRrmed  that  the  two  considerations 
moving  the  I^lslature  to  the  limitation 
referred  to  were  the  personal  suUcltude  for 
the  welfare  of  thelnebriate,  and  the  knowl- 
edge of  his  condition  and  estate  on  the 
part  of  those  allowed  to  file  the  bill,  Induc- 
ing them  to  act  advisedly,  intelligently, 
and  disinterestedly  in  the  premises.  There 
can  be  no  question  but  that  tiiese  qualifi- 
cations might  exist  In  a  higher  degree  In 
the  lather  than  in  the  brother  or  sister. 
Nay,  more.  Instances  may  easily  be  con- 
ceived—Indeed, we  apprehend  their  occur- 
rence Is  comparatlTely  not  infrequent, — 
where  the  brother  or  sister  la  an  infant  In 
arms,  or  beyond  the  realm  and  entirely 
unadvised  of  the  situation,  or  callous  In 
respect  to  It,  or  mentally  incapacitated, 
or  the  brother  himself  Is  an  inebriate,  re- 
quiring, It  may  be,  a  committee  for  his  own 
estate,  in  which  the  father  alone,  and  in 
his  own  right,  would  or  could  Instltote 
the  proceeding,  and  In  which,  unless  the 
father  is  allowed  to  exhibit  the  bill,  the 
beneficent  purposes  and  policy  of  the  law 
would  be  entirely  thwarted  and  defeated. 
Such  a  result  should  uot  he  tolerated  it  a 
different  one  may  be  worked  out  without 
violence  tu  the  terms  of  the  statute.  A 
construction  which  would  make  possible 
snch  abortion  uf  the  legislative  purpose 
should  not  be  adopted  unless  enforced  by 
the  language  of  tbe  act.  In  our  opinion, 
the  language  employed,  so  far  from  neces- 
sitating that  conclusion.  Is  entirely  con- 
sonant with  tbe  father's  right  to  intercede. 
The  "  brothers  or  sisters  or  next  oT  kin,  or 
any  or  either  of  them,"  may  file  the  bill. 
It  the  father  may  be  said  to  be  "next  of 
kin  **  to  an  inebriate  who  has  brother  or 
sister  living,  very  clearly  he  belongs  to  one 
of  the  three  classes,  any  of  which,  or  any 
member  of  either  of  which,  may  become 
the  actor  In  this  proceeding.  The  term 
"next  of  kin"  literally  and  at  the  civil  law 
means  neareot  In  blood  relationship,  the 
degrees  of  kinship  being  reckoned  both  up- 
wards to  the  ani*t«tor  and  downwards  to 
Che  Issue,  each  genera  tlon  counting  for  a 
degree.  In  statutes  of  dlstritiutlonor  reck- 
oning according  to  what  may  be  termed 
the  priorities  of  such  statutes,  "next  of 
kin"  Implies  those  entitled  tuthe  property 
6f  an  estate,  whether  there  In  fact  be  any 
blood  relationship  or  uot.  Thus,  for  In- 
stance, where  the  husband  or  wife,  as  the 
case  may  be.  Is  entitled  to  distribution 
along  with  the  brothers  and  slaters  or 
descendants  of  the  deceased,  he  or  she  is. 
for  this  purpose,  next  of  kin.  In  the  same 
degree  as  those  taking  through  the  tie  of 
blood,  and  the  term  embraces  tbe  one  as 
well  as  the  other  class,  though  In  tbe 
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oataral  sense,  anA  Id  contemplation  of 
the  Roman  lav,  the  one  would  not  bear 
anj  relation  of  kinship  at  all.  McOool  v. 
Smith.  1  Black,  469;  Insarance  Co.  r.  Hln- 
man,  34  Barb.  410;  Steel  T.KnrtE,  28  Ohio 
Ht.  193.  On  the  ntber  hand,  in  willa  "next 
ot  fclQ  "  are  reckoned  accurdinff  to  genera- 
tions In  blood  wlthoot  any  reference  to 
thestatatee  of  descents  and  dlBtrlbatton 
obtaining  la  the  particular  jurisdiction, 
and  Includes  alike  those  of  the  same  de- 
gree as  well  In  the  ascending  as  In  the  de> 
seendlng  line,  but  does  not  embrace  the 
hasband  or  wife  of  the  testator.  2  Jarm. 
Wills,  pp.  108, 109.  It  thus  appears  that 
the  phrase  has  two  distinct  meanings,  nnd 
the  one  or  the  other  la  to  be  applied  in  the 
particular  Instance  accordingly  as  the 
question  arises  under  the  statute  of  distri- 
bution or  some  other  statute  affecting  the 
rights  or  liabilities  of  distributees  on  the 
one  hand,  or  without  any  reference  to  that 
statute  un  the  other.  In  the  first  ease  It 
embraces  those  only,  and  all  those  enti- 
tled to  sbare  In  the  estate,  whether  relat- 
ed by  consanguinity  or  not;  and  In  the 
second  ease.  It  embraces  only  those  and 
all  those  related  by  consanguinity  In  the 
same  degree. 

The  statute  we  are  now  considering,  as 
we  bare  seen, Is  neither  a  statute  of  distri- 
bution nor  one  atfecting  the  atatua  or 
rights,  liabilities  or  remedies  of  distribu- 
tees. There  Is  no  reason  why  we  should 
not  apply  to  Its  provision  with  respect  to 
neit  of  kin  the  doctrine  obtaining  In  thfa 
coDUtry  and  In  England  In  respect  ot  wills, 
and  by  which  the  reckoning  of  kinship  Is 
made  according  to  the  rule  of  tbe  civil 
law.  from  son  to  father,  and  from  oon 
through  father  to  brother,  and  bo  on.  In- 
deed, since  both  wills  and  the  statnte  of 
distribution  have  reference  to  the  disposi- 
tion of  property,  and  since  It  might  besup- 
posed  that  the  statutes  established  a  kind 
of  public  policy  on  this  sublect  whicli 
unght  to  be  effectuated  Intheconstmctlon 
of  testamentary  provisions,  there  would 
be  much  more  plausibility  In  defining  the 
words  "next  of  kin"  In  a  will  as  they  are 
defined  with  respect  to  distributions  than 
la  glvlncr  tbem  that  meaning  In  a  statnte 
havlnff  no  reference  whatever  tu  final  dts- 
poaltlons  of  property.  But  itis  nntversal- 
ly  bdd  at  this  day  that  their  Interpreta- 
tion In  wills  must  be  found  In  the  ctrll 
law.  and  not  In  statutes  of  descents  and 
distribution.  Harris  v.Newton,86LawT. 

iN.  S.)  178:  Withy  v.  Mangles.  10 Clark  A 
\  2S6;  Redmond  t.  Burroughs,  68  N.  C. 
M2;  Houghton  r.  Kendall.  7  Allen.  79. 
Tbe  mie  of  the  dvll  law  Is  Indeed  the  nat- 
nral  and  abstractly  correct  one.  That  of 
the  common  or  canon  law  is  purely  arti- 
ficial, devised  solely  with  referanre  to  de- 
scents, and  Intended  to  effectuate  a  cer- 
tain public  policy  In  relation  thereto.  It 
was  not  designed  to  afford  criteria  for 
determining  degrees  ot  kinship  except 
with  respect  to  descent  and  distributions 
off  the  estates  ofdecedeDts.  Asto  all  other 
matters  we  feel  safe  In  affirming  that  of 
the  Roman  law  to  be  tbe  only  true  and 
determining  rule,  even  It  we  were  without 
constraint  tu  this  conclusion  by  onr  own 
Btatotea.   But  in  these  It  is  expressly  pro* 


vlded  that  the  decree  of  kindred  most  he 
computed  according  to  the  rules  of  the 
dvll  law,  (Code,  S  1^)18;)  and  except  with 
respect  to  some  priority  of  right  other- 
wise specially  provided  for  In  tbe  descent 
or  distribution  oT  property,  (a  matter  not 
Involved  here,)  this  statutory  adoption  of 
the  rales  of  the  dvll  law  must  be  effectuat- 
ed, (Phillips  V.  Peteet.  35  Ala.  696.)  Bnt. 
aside  from  all  this,  and  conceding  the 
phrase  "next  ot  kin  "to  have.  In  general 
acceptation,  two  meanings.  It  will,  when 
employed  In  a  statute,  be  accurdod  that 
definition  which  la  more  In  hurmony  with 
and  will  better  prom<ite  the  objects  which 
the  law-makers  had  In  view,  and  this  es- 
pecially where  the  meaning  thus  given  to 
It  is  Its  natural  Import.  Endllcb,  Interp. 
St.  fi  73  et  seq.  We  have  no  question  but 
that  the  objects  of  this  statute  will  be 
best  promoted,  as  we  have  endeavored  to 
demonstrate,  by  giving  to  the  term  thelu- 
terpretatlon  which  it  everywhere,  out- 
side of  statutes  of  descents  and  distribu- 
tion, bears,  and  which  makes  the  lather 
next  ot  kin  to  the  son.  We  find  nothlngia 
the  phraseology  of  tbe  act  militating 
against  this  construction  or  constraining 
us  to  tbe  other  view.  We  therefore  adopt- 
ed it,  and  hold  that  the  bill  ot  complaint 
seeking  to  have  tbe  estate  ot  William 
Thomas  Williams  committed  to  a  trustee 
was  properly  filed  by  his  father,  notwith- 
standing he  bad  brothers  and  sisters,  and 
that  the  averment  that  complainant  was 
the  father  of  the  Inebriate  was  sofflclent 
to  give  the  chancery  court  Jnrtsdletloa 
without  affirming  that  he  was  next  of  kin 
or  negativing  the  fact  that  the  Inebriate 
bad  brothers  and  sistera.  It  Is  not  Insist- 
ed that  the  bill  was  lacking  lu  any  other 
Jurisdictional  averment.br  that  there  was 
any  irregularity  in  the  proceedings  In  the 
cause.  The  decree  rendered  therein  pur- 
sued the  statute,  deprived  the  Inebriate  ot 
fnrcher  control  over  his  estate,  and  pro- 
vided for  Its  safe-keeping  by  tbe  appoint- 
ment of  a  trustee.  It  could  not  be  held, 
without  tbe  utter  emasculation  of  tbe 
statute,  that,  after  the  passing  of  this  de- 
cree, tbe  inebriate  could  convey  any  part 
of  tbe  estate  covered  by  It  and  committed 
to  the  trustee.  His  deed  to  that  end  to 
the  plaintiff  below  was  absolutely  void, 
and  passed  no  shadow  of  title  Into  tbe 
grantee  upon  which  a  recovery  could  be 
had  In  this  action,  even  though  it  was  ex- 
ecuted when  the  grantor  was  entirely 
sober  and  lucid,  and  with  the  assent  ot 
tbe  trostee,  and  upon  full  payment  to  or 
as  directed  by  tbe  trustee.  Itstandsnpon 
tbe  sound  footing,  before  the  law,  as  deeds 
of  Insane  persons  under  guardianship,  and 
Is  not  merely  voidable,  but  void.  Walt  v. 
Maxwell,  6  Pick.  217;  Hovey  v.  Hobson, 
53  Me.  457;  Rannells  v.  Gemer,  80  Mo.  474. 
The  trial  court  properly  excluded  the  testi- 
mony offered  to  show  that  the  Inebriate 
was  competent  to  contract  when  the  deed 
was  executed:  that  tbe  trustee  assented 
to  It,  or  received  the  pnrvhase  money  di- 
rectly or  Indirectly,  and  that  the  plaintiff 
had  no  notice  ot  the  decree  depriving  Will- 
lams  of  his  estate  and  appointlns  a  trns- 
teefurlts  safe-keeping.  Theplalntlfi  claim- 
ing through  and  being  privy  to  tbe  Inebri- 
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ate,  was  boand  by  the  decree,  whether  be 
had  actual  notice  of  It  or  not.  Nor  was 
there  error  in  glrlDj^tbeafflrmatlvecharge 
Mt  the  reqneat  of  theplaintia.  Affirmed. 


Abbbtt  t.  FAoa  et  a1. 
{Supreme  Chvirt  <if  AJabama.  Mi9  20,189L) 

AVTKBR  FDSSBBSIOir— RiOBTB  Of  OlUKTOB^Evi- 
DBHOa— HOBTOAQKS— EnSOT  OW  FaTXBKT. 

1.  After  a  oonreyaaoe  with  general  warranty, 
the  grantor  may  acquire  title  by  adverse  posses- 
sion, whlcb  will  not  pasB  under  the  warranUes. 

9.  Bvldenee  that,  after  a  gruitee  had  gone 
into  poasession  of  part  of  the  property,  the  erantor 
pointed  oat  to  him  what  she  called  the  "dividing 
line**  between  their  properties,  and  that  thereupon 
tbe  grantee  built  a  fence  along  said  line,  is  ad- 
missible on  the  question  of  the  adverse  character 
of  the  possession  retained  by  tbe  grantor  outside 
tft  said  line. 

8.  A  witness  may  testify  as  to  the  knowledge 
«f  another  peraon  tiiat  a  lot  belonging  to  a  thlra 
person  had  i>een  Improved. 

4.  The  provision  of  Code  Ala.  1SS6,  S  1670, 
that  payment  of  a  debt  secured  by  mortgage  shall 
have  the  effect  to  divest  the  title  ont  oi  the  mort- 
ngee,  is  but  a  change  of  remedy  from  the  oommon- 
law  rule,  and  does  not  aSeet  any  vested  right. 

Appeal  from  circuit  coart.  Montgomery 
roanty;  John  P.  Hdbbabd,  JndKe. 

This  was  a  statutory  actirm  in  the  nat- 
ure of  ejevtment,  brouffht  by  tbeappellant, 
A.  K.  Abbett,  ajcainst  tbe  appellees, Mattie 
Page  and  others,  and  sought  to  recover 
the  possession  of  a  certain  lot  specilically 
described  In  the  complaint.  Battle  Davis, 
on  motltm,  made  herself  a  party  defend- 
ant to  tbe  bill  as  landlord  of  three  ot  the 
original  defendants,  who  were  ber  ten- 
nta  upon  a  portion  of  the  lot  sued  for,  and 
slie  disclalnied  as  to  tbe  rest.  Tbe  lot 
sued  for  was  situated  in  the  city  of  Mont- 
gomery, and  Its  dimensions  are  70x200 
feet.  On  tbe  trial,  as  is  shown  by  the 
bill  of  exceptions,  there  wan  OTidenceln- 
trodoced  abowing  that  prior  to  the  6tta  of 
March,  1878,  one  Mrs.  Amanda  Boothe 
owned  and  occupied  the  lot  In  controver- 
sy; that  on  that  day  she  executed  tt  con- 
veyance to  the  plaintiff  in  this  suit  of  the 
property,  and  transferred  unto  bim  the 
■whole  ot  tbe  lot  here  sued  for;  and  that 
on  tbe  satne  day  the  plaintiff  executed  to 
her  a  mortgage  back  on  the  proi>erty  to 
secure  the  deferred  payments  of  tbe  pur- 
chase money,  and  that  upon  tbe  execution 
of  the  deed  the  pltUutlff  entered  Into  pos- 
session of  tbe  upper  or  northern  portion 
ot  the  lot  here  sued  for.  It  was  further 
Hhown  that  aft»r  the  sale  the  said  Mrs. 
Boothe  occopIeU  tbe  southern  portion  of 
the  lot,  living  on  it  up  to  the  time  uf  her 
death,  which  occurred  in  December,  1882; 
that  on  January  25,  1882,  the  said  Mrs. 
Boothe  executed  to  the  defendant  Hattie 
Davis  alotot  .'VOxTO  feet, reciting  in  tliedeed 
that  It  was  50  feet,  lying  between  the  lot 
owned  and  occupied  by  her,  Mrs.  Boothe, 
and  the  land  sold  by  ber  to  the  plaintiff; 
that,  upon  the  execution  of  this  convey- 
ance, the  said  Uattle  Davis  took  prmses- 
slon  of  the  lot  described  therein,  has  Im- 
proved tbe  same  by  bnllding  a  bouse 
thereon,  and  has  been  contlnaousiy  In 
possession  claiming  It  as  her  'own 
tbruugh   her  tenants.    It  was  further 


shown  that,  upon  the  death  of  Mrs. 
Boothe,  her  adiuinlstrator,  under  an  or- 
der  of  the  court,  sold  and  conveyed  by 
deed  tbe  southern  halt  ot  the  lot,  which 
had  lieen  occupied  by  the  said  Mrs.  Boothe 
during  ber  life,  to  one  Ttiomaa  Banks, 
who  occupied  tbe  same  by  his  teaants, 
who  are  the  other  defendants  of  this  suit. 
Against  the  objection  and  exception  of 
the  plaintitr,  the  court  allowed  the  defend- 
ants to  introduce  witnesses,  who  testified 
that,  shortly  alter  Mrs.  Boothe  bad  exe- 
cuted tbe  deed  to  Abbett.  and  after  Abbett 
had  gone  Into  possession  ot  tbe  north  end 
of  the  lot,  Mrs.  Bootbe  pointed  out  to  Ab- 
bett **  what  she  called  the 'dividing  line' 
between  them,"  which  afterwards  became 
the  northern  boundary  ot  the  lot  sold  to 
Huttie Davis;  that,  upon  tbe  dealgnatlon 
ot  tills  line  by  Mrs.  Boothe.  the  plalutUT 
boUt  a  fence  along  said  line;  that  tbls 
fence  was  built  In  the  latter  part  ul  tbe 
yearlS78.  or  tbe  early  part  of  1879;  and 
that  the  said  Mrs.  Bootbe  remained  In 
possession  ot  tbe  remalnlag  150  feet, 
south  of  such  feuce,  until  she  sold  to  Uat- 
tiu  Davis  a  part  thereof,  as  above  stated. 
Against  tbe  objection  and  exception  ot 
the  plaintiff,  tbe  court  allowed  the  defend- 
ants to  ask  one  of  tbe  witnesses.  "  did  Ab- 
bett." the  plaintiff,** know  that  Miss  Davis 
bad  Improved  her  property?"  There  was 
evidence  tending  to  show  that  the  plain- 
tiff had  paid  the  mortgage  which  was  giv- 
en to  secure  tbe  deferred  payments  on  the 
land,  but  the  proof  was  In  conflict,  and 
uncertalD  as  to  whether  It  bad  been  paid 
before  or  after  tbe  law-day  of  the  mort- 
gage. Upon  tbe  evidence  as  adduced,  the 
plaintiff  requested  the  court  to  give  the 
following  written  chargen:  (1)  "It  tbe 
Jury  believe  the  evidence,  they  must  find 
tor  the  plaintiff  as  against  the  defendant 
Mlas  Davis."  (2)  *'If  the  Jury  believe  the 
evidenee,  they  mast  find  for  the  ptalntifl 
as  against  tbe  defendants  Mattle  Page 
and  Henrietta  Nobles."  (4)  **It  the]ory 
believe  from  tbe  erldmce  that  tbe  note 
and  mortgage  given  by  plaintiff  to 
Bootbe  In  March,  1878,  were  paid  and  dis- 
charged at  any  time  before  Boothe  under- 
took by  the  deed  offered  In  evideuce  by  de- 
fendant Davis  to  convey  to  Davla,  /.  e.,  at 
any  time  before  —  ■.  then,  at  the  time 
ot  Boothe's-deed  to  Davis,  Bootbe  had  no 
title  by  reason  of  such  mortgage,  and 
could  convey  none."  (6)  '*lf  tba  Jury  be- 
lieve from  the  evidence  that  the  mortgage 
made  by  Abbett  to  Bouthe  was  paid  be- 
fore tbe  commencement  ot  this  suit,  then 
said  mortgage  does  not  avail  the  defend- 
ant as  evidence  of  title  paramount  to 
plaintiff's  title.*  The  court  refused  to 
give  each  ot  tbe  charges  as  requested. 
There  was  Jndgment  for  the  defendants, 
and  the  plaintiff  appealed. 

Sa^re  4t  Pearson,  tor  appellant.  Tomp^ 
kina  A  Troy,  (or  appelleea. 

Walkbb.  J.  Tbe  eetoppd  of  a  grantor, 
who  remains  In  possession  of  land  after 

a  conveyance  with  general  warranty,  to 
sot  up  a  claim  to  tbe  land  inimical  to  tbe 
rights  of  the  grantee,  cannot  be  extended 
BO  far  as  to  prevent  tbe  grantor's  acquisi- 
tion ol  title  by  a  sabsequemt  holding  ad- 
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VUTS8  tn  the  prantee;  ond  the  title  bo  ac- 
quired  by  adverse  poBseeslon  does  not 
pam  to  the  grantee  by  operation  of  the 
covenants  ol  warranty  In  tbe  deed.  The 
estoppel  upon  the  ^antor  la  Mmllar  to 
that  ujwratlng  In  favor  of  a  landlord,  aa 
flf^alnat  his  tenant,  ho  long  as  that  rela- 
tion exists  aiid  is  recognized  between 
them.  But  the  tenant  may  repudiate  the 
relationship,  and  set  iip  an  adverse  claim 
and  possession  In  himself,  which,  when 

J>roperly  brought  home,  whether  eipreas- 
7  or  by  Implication,  to  the  knowledge  of 
tbe  landlord,  will  put  In  operation  tbe 
Btatnte  of  limitations  In  the  tenant's  fa- 
vor. WellB  V.  Sheerer,  78  Ala.  142.  In  like 
manner  the  grontor,  who,  by  remaining 
in  possession,  becomes  the  grantee's  ten- 
ant, may  repudiate  the  relationship  evi- 
denced by  his  deed,  and  may  reacquire 
title  by  an  adverse  possession  for  the  req- 
uisite lenfctli  of  time.  No  more  than  In 
thecase  of  an  ordinary  tenancy  U  It  neces- 
sary that  such  possession  should  have 
been  hostile  In  its  Inception-.  Full  effect  Is 
given  to  the  deed  when  It  Is  held  to  voit 
the  absolute  title  at  its  delivery,  and  that 
It  estops  the  grantor  from  setting  op  an^ 
other  title  aa  ihen  held  adveraely.  A  sub- 
fletjuent  acquisition  of  title  by  adverse 
poKSCHslon  IH  no  more  a  breoch  of  war- 
ranty than  would  be  a  reconveyance  by 
the  prontee  to  the  c:rantor.  So  for  as  the 
parties  to  this  suit  are  concerned,  the 
deed  to  the  appellant  vested  In  him  a  per- 
fect lejsol  title.  It  does  not  appear  tbut 
there  haa  been  a  breach  of  any  of  the  wer- 
rantleH  In  that  Instrument.  In  the  ab- 
sence of  MDch  breach,  the  waranties  do 
not  *>perate  to  preclude  the  grantor  from 
holding  an  independent  title  subsequently 
aciiuired.  Appellant's  title  could  be  as 
effectually  divested  by  an  adverse  poBMes- 
fllon  as  by  his  own  conveyance,  and  no 
more  in  the  one  rose  than  In  the  other 
would  such  divestiture  of  title  be  defeated 
by  the  warranties  in  the  deed.  If  Mm. 
Itoiithe  and  the  appellees  claiming  under 
her  have,  by  adverse  poBsession.  acquired 
title  to  a  portion  of  the  lot  sued  for.  the 
warranties  In  thedeed  toappellant  cannot 
oiK-rote  to  vest  that  title  In  him,  or  to  se- 
cure to  him  the  rlgh  t  to  recover  possession 
of  the  land.  Steama  v.  Hendersnss,  9 
CitHh.  407;  Sherman  v.  Kane.  8ff  T.  67: 
Itawte.  Cuv.  (5th  Ed.)  p.  874;  1  Amer.  & 
Bng.  Enc.  Law,  247. 

At  the  date  of  her  deed  to  appellant, 
Mrs.  Boothe  was  living  on  the  south  end 
of  the  lot  described  In  the  deed.  She  con- 
tinned  to  live  there  up  to  the  time  of  her 
death,  in  1882.  It  was  not  Improper  to 
admit  proof  that,  after  appellant  had 
fcone  Into  posseselnn  of  the  North  end  of 
the  lot,  Mrs.  Boothe  pointed  ont  to  him 
-what  she  called  the  "dividing  line"  be- 
tween them,  and  that  thereupon  appellant 
built  a  fence  along  that  line.  This  evi- 
dence was  competent,  not  to  show  a  mis- 
take in  the  conveyance  aa  to  tbe  bound- 
ary' Iin«i  Therein  described,  but  upon  tbe 
qnestlon  of  the  all^^d  adverse  character 
of  the  poRResslon  retained  by  Mrs.  Boothe 
of  the  portion  of  the  lot  south  of  the  line. 

Theru  was  no  error  In  refusing  to  give 
chance  2.  It  Is  urged  that  this  charge 
■hoold  hare  been  glvoi,  becaaae  there  waa 


no  evidence  to  show  any  possession  be- 
tween the  death  of  Mrs.  Boothe  and  the 
entry  by  Banks,  the  landlord  of  tbe  de- 
fendants Page  and  Nobles.  It  tbe  proof 
shows  that  Mrs.  Bootbe  had  adverse 
possession.  In  tbe  absence  of  evidence  to 
the  contrary,  that  possession  may  be  pr&< 
suraed  to  have  continued,  and  that  her 
heirs  or  personal  representative  succeeded 
thereto.  Marston  v.  Bowe,  48  Ala.  271. 
Nor  was  there  error  lo  allowing  a  witness 
to  be  asked  If  the  plaintiff  knew  that  Mies 
Davis,  to  horn  'Mrs.  Boothe  had  made  a 
dt»ed  to  a  portion  of  the  lot.  had  Improved 
her  property.  A  person's  knowledge  of  u 
thing  is  a  fact  to  which  a  witness  may 
tmtify.  If  it  was  desired  to  ascertain  the 
grounds  upon  which  the  witness  based  bis 
conclusion  as  to  such  facts,  thlscould have 
been  done  by  a  cross-examination.  Elli- 
ott T.  HtockA,e7  Ala.  290 ;  Hood  v.  Disston. 
90  Ala.  877,  7  South.  Rep.  732;  Chenanlt  t. 
Walker,  14  Ala.  151. 

Thedefendants  did  not  rely  alone  on  the 
claim  of  title  by  adverse  pooaession.  The 
plaintiff's  right  of  recovery  was  also  de- 
nied on  the  gronnd  that  there  had  been 
no  reconveyance  to  him  of  the  legal  title 
which  was  vested  In  Mrs.  Boothe  by  his 
mortgage  to  ber  to  secare  the  deterred 
payments  on  the  purchase  of  the  lot.  Tbe 
defendants  did  not  claim  that  the  mort- 
gage debt  had  nut  been  paid.  The  evi- 
dence was  conflicting  as  to  whether  th» 
payment  was  made  before  or  after  the 
la  w-day  of  the  mortgage.  Under  the  com- 
mon law,  as  recognized  in  this  state,  pay- 
ment of  the  mortgage  debt  did  not  divest 
tbe  legal  title  of  tbe  rooxtgagee.  Jackson 
V.  Scott,  67  Ala.  99:  Slahghter  v.  Doe,  Id. 
494.  By  the  act  approved  November  28, 
1884,  It  was  provided  that  the  payment  of 
a  debt  secured  by  mortgage  shall  have  the 
effect  to  divest  the  title  oat  of  the  mort- 
gagee or  his  assigns,  whether  such  pay- 
ment is  made  before  or  after  the  maturity 
of  the  debt,  and  whether  said  mortgage 
is  made  or  paid  before  or  after  the  pas- 
sage of  tbe  act.  Acts  1884-S5,  p.  73;  Code, 
ISm,  §  1870.  Before  the  passage  of  this 
act,  npgin  payment  after  breach  of  condi- 
tion, there  was  left  In  the  mortgagee  who 
had  not  properly  released  and  diHcharged 
bis  claim,  a  bare  legal  title,  held  In  trust 
for  the  sole  benefit  of  the  mortgagor  and 
those  claiming  under  him.  Baker  v.  Gav- 
Itt,  128  Mass.  93;  2  JoneH,  Mortg.  %  889. 
Common-law  rules  as  to  conveyances  of 
real  estate  operated  to  preserve  outstand- 
ing against  the  beneflcial  owner  of  the 
property  a  naked  legal  right,  which,  as 
said  by  an  eminent  commentator  on  con- 
stitutional law,  It  is  usually  unjust  to  In- 
sist upon,  and  which  no  constitutional 

8 revision  was  ever  designed  to  protect, 
ooley.  Const.  Lira.  (6th  Ed.)  464:  Ewell 
V.  D«Ksrs.  108  n.  S.  14:1-151,  2  Sup.  C't.  Rep. 
408.  Courts  ol  equity  all  along  recognized 
the  true  character  of  the  mortgage  as  a 
mere  Hecnrlty:  upon  the  discharge  of  the 
debt,  treated  the  mortgage  as  discharged ; 
and,  on  application  of  the  mortgagor, 
would  compel  areleoseorreconveyance  by 
the  mortgagee  of  tbe  legal  title.  The  abo- 
lition of  the  requirement  that  the  mortga- 
gor roust  apply  to  a  court  of  equity  for  re- 
IM  la  such  case  aflfects  no  snbstantlal  In- 
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tereat  of  the  mortsagee,  who  held  oaly  a 
security  for  a  debt  which  has  beea  paid  ; 
and  be  cannot  claim  a  vested  right  to  com- 
pel  themortgagorto adopt  a  Hpeclal  mode 
of  procedure  to  remove  a  mere  technical 
obHtacle  to  the  recovery  of  hia  property. 
ThlB  right  of  a  mortgagee  who  baa  been 
fully  paid  to  set  op  the  legal  title  con- 
veyed by  the  mortgage,  to  dtf  eat  the  mort- 
gagor's recovery, formed  no  elementot  the 
property  Interest  secured  by  the  contract 
of  mortgage.  It  was  merely  a  privilege 
that  belonged  to  the  remedy.  Such  a  de< 
(enee  Is  unconscionable,  and  the  power  to 
Interpose  U  may  be  talcen  away  by  legis- 
lation extending  the  benefits  of  tlie  reme- 
dy afforded  thereby  to  past  as  well  as  to 
future  transactions.  Bead  v,  Platts- 
mouth.  lUTU.  ».  54H,  2  Sup.  Ct.  Bep.  208; 
Ewell  V.  Daggs,  supra;  2  Amer.  &  Eng. 
Enc.  Law,  7&1».  760;  Ex  parte  Buckley,  68 
Ala. 42:  SBrick.  Dig.  784.  The  act  above 
referred  to  operatf^  to  proclade  the  mort- 
gagee or  her  assigns  from  claiming  title 
under  the  mortgage.  If  the  debt  secured 
thereby  had  t>een  paid.  Charge  numbered 
6,  requested  by  the  plaintiff,  should  have 
been  giveu.  For  the  error  In  refusing  to 
give  this  charge  the  Judgment  of  the  cir- 
cuit court  must  be  reversed.  Beveroed 
and  remanded. 


Ex  parte  Crawlin. 
(Supreme  Court  of  ^loZMima.  If^  5, 18M.) 

FOBMSB  JbOPABDT  —  DlSOHJlBOB  ON  PbBUMINAST 
EXAUINATION. 

A  discharge  on  preliminary  examloatloti  is 
DO  bar  to  a  subsequent  arrest  for  preliminary  ex- 
amluation  on  the  same  chai^. 

Appeal  from  probate  court,  Lee  county; 
W.  C.  Robinson,  Judge. 

Application  (or  a  writ  of  habeaa  eorpaa 
byArmstead  Crawlin,  asking  for  release 
from  Imprisonment  on  the  charge  of  mur- 
der. The  ground  of  release  alleged  was 
that,  prior  to  petitioner's  arrest  upon  the 
warrant  uuder  whlt^h  he  was  at  that  time 
Imprisoned,  he  had  be<>n  arrested  under  a 
warrant  issued  by  another  Juotlc&of  the 
peace  within  the  county,  and  that  upon 
a  preliminary  Investigation  he  was  dis- 
charged. I]  pon  the  hearl  ng  of  the  evidence, 
which  tended  to  prove  the  allegations  of 
the  petition,  the  probate  Judge  denied  the 
application,  and  It  la  now  renewed  before 
this  court. 

A.  &  K.  B.  Barne/f,  for  petitioner.  Bar- 
rison  &  Ligoa,  coatra. 

McCi<fci.L.AN,  J.  Except  where  It  Is  pro- 
vided by  statute  (McCann's  Case.  14  Grnt. 
670)  that  a  discharge  on  preliminary  ex- 
amination shall  bar  further  prosecution, 
the  discharge  ou  prellwinBry  hearing  of 
a  person  accused  of  an  offense  of  which 
the  examining  magistrate  has  no  hnal  Ju- 
risdiction does  not  bar  a  subHequent  pre- 
liminary examination  or  avoid  the  order 
of  commitment  thereon.  Nicholson  v. 
State,  72  Ala,  17tt.  There  Is  no  case  la 
which  a  person  accused  of  crime  can  claim 
exemption  from  prosecution  on  theground 
of  previoDB  proceedings  against  him,  un- 
less BDch  proceedings  afford  a  predicate 
lor  a  plea  of  tormer  conviction,  or  former 


acquittal,  or  former  Jeopardy ;  and  neither 
of  these  defenses  can  be  supported  except 
by  proof  of  a  trial  had  or  (where  the 
plea  is  former  Jeopardy)  entered  upon  tie- 
fore  a  court  having  Jurisdiction  to  finally 
determine  the  question  of  sallt  or  Inno- 
cence on  a  sufficient  complaint.  Informa- 
tion, or  Indictment.  The  petition  for  a 
writ  of  habeas  eorpaa,  which  proceeds  on 
the  theory  that  one  preliminary  examina- 
tion and  discharge  thereon  Is  a  bar  to  the 
Bubseiiuent  arrest  of  the  alleged  criminal, 
axc^t  after  Indictment,  la  denied. 


Louisville  A  N.  B.  Co.  t.  Carl. 
(Suprenw  Court  (if  AlcCbama.  May  19,  IS9L) 
Casbisss — FAtLnsx  to  Deliver  Goods — Dbola- 

BATION  or  AOEIIT. 

In  ao  action  against  a  common  carrier  for 
goods  alleged  to  have  been  received  by  it  from  a 
connecting  carrier,  but  never  delivered  at  their 
destination,  the  declaration  of  defenduit's  aftent 
Uiat  ttie  goods  were  bnmed  in  a  ear  at  that  aes' 
tlnatlon,  made  to  plaintiff  several  days  after  the 
flre,  is  not  admissible  against  defendant. 

Appeal  Irom  clrcnlt  court,  Escambia 
connty;  John  P.  Hdbbaud,  Judge. 

This  action  was  brought  by  the  appel- 
lee against  the  appellant  corporation. 
All  the  tacts  are  snfflctently  set  forth  in 
the  opinion.  At  the  request  of  the  plain- 
tiff, the  court  gave  the  general  affirmative 
charge  In  his  behalf.  There  was  Judgment 
for  the  plaintiff,  and  on  this  appeal  the  de- 
fendant assigns  as  error  the  rulings  ol 
the  coort  npon  the  evidence,  and  the  giv- 
ing of  the  charge  asked. 

J.  M.  Falkoer,  for  appellant.  Jaa,  M 
Daviaont  for  appellee. 

Stone,  C.  J.  This  Is  a  suit  against  the 
railroad  company  as  a  common  carrier. 
The  complaint  Is  that  the  railroa'i  com- 
pany receiveil  from  a  connecting  railroad 
llnea  lot  of  merchaadlse,  to  bedellvered  to 
plaintiff  at  Brewton,  Ala.,  the  place  of  con- 
signment, and  that  there  waa  a  failure  to 
deliver  the  merchandise  when  called  for. 
There  was  no  direct,  positive  proof  that 
the  merchandise,  which  was  shipped  from 
Lynchburg,  Va.,  ever  reai^he<l  tne  de- 
fendant railroad;  and  we  suppose  the  de- 
fense was  mainly.  If  not  entirely,  on  that 
ground.  Ft^nn  was  the  agent  of  the  rail- 
road company.  In  charge  of  the  depot  at 
Brewton.  Being  examined  as  a  wltn^tis 
for  plaintiff,  he  testified  "that  un  the  14th 
day  of  July,  188t<,  he,  as  agent  of  the  de- 
fendant,  received  a  number  of  way-bills  of 
the  defendant  company  for  freiglit shipped 
tu  Brew  ton ;  th  at  among  tlie  way-bills  was 
one  for  60  caddies  of  tobacco  for  H.  Carl, 
of  Brewton,  Ala.;  that  these  way-bills 
were  received  about  (i:30  p.  M.  on  the 
evening  of  the  14th  of  July,  1888.  and  at 
the  same  time  u  trelght-car  was  left  on  the 
side  truck  of  the  depot  of  defendant  in 
Brewton,  which  was  loaded  with  freight, 
and,  in  the  regular  order  of  the  road's 
business,  should  have  been  the  freight  ex- 
preflsed  or  mentioned  In  said  way-bills; 
and  that  dnring  said  night  of  the  14th  of 
July,  1888,  said  car.  with  its  contents,  was 
burned  and  wholly  destroyed  by  lire;  that 
said  car  was  not  opened  alter  its  arrival 
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Id  Brewton,  and  that  he  did  not  know 
what  was  in  It,  except  from  the  wajr-bllla ; 
that  be  did  not  know  whetlier  said  to- 
baeco  was  In  aald  car  or  not :  Cbat  tae  had 
never  seen  said  tobacco,  and  knew  noth- 
ing about  It,  except  what  he  saw  on  said 
way-bills. "  Plaintiff  had  previously  testi- 
fied In  his  own  behalf  that  he  called  upon 
Faffan.  defendant's  aK^nt,  and,  against  de- 
fendant's objection,  he  wax  permitted  to 
testify  "that  said  agent  told  bim  that  the 
tobacco  In  question  was  burned  tn  a  ear 
at  Brewton  on  the  night  of  the  ]4th  of  Ju- 
ly. 1888;  that  said  agent  told  biin  this  a 
few  days  after  the  flre."  There  was  an 
exception  re«erved  to  this  ruling.  What 
an  agent  says  at  the  tlmeof  and  Incounec- 
tlon  with  an  act  of  agency  is  adralss>ble 
evidence  against  the  principal.  When, 
however,  the  act  Is  pant,  and  the  state- 
ment is  merely  of  such  past  frausactlons, 
such  testimony  is  inadmissible.  Ballruad 
Co.  V.  Maples,  63  Ala.  601 ;  Ware  Co.  v. 
Morgan.  67  Ala.  461;  Railroad  Co-  v. 
Hawk,  72  Ala.  112:  9  Anier.  &  Eng.  Enc. 
Law,  348,  849.  The  evidence  objected  to 
should  not  have  been  received.  Itls  urged 
that  inasmuch  as  Fagan,  the  agent,  was 
afterwards  Introduced,  and  gave  erl- 
deoce  which  wuold  have  authorized  the 
Jury  to  find  that  the  goods  were  de- 
stroyed In  the  burning  of  the  ear,  this  ren- 
dered the  former  evidence  harmless.  We 
cannot  agree  to  this.  The  aBcertainment 
of  the  facts  from  the  oral  testimony  was 
purely  a  question  for  the  Jury,  and  we  can- 
not speculate  us  to  what  their  finding 
wonld  be.  The  Question  what  is  legal 
testimony.  Is  for  the  court  to  determine. 
What  facts  that  testimony  establishes  the 
Jury  alone  can  decide.  Hames  v.  Brown- 
lee,  71  Ala.  132.  The  plaintiff  In  giving  bis 
testimony  snoold  have  produced  his  in- 
voice of  purchases,  or  accounted  for  its 
absence,  as  we  anderstand  tiieblll  utex- 
cvptlons,  the  quantity  and  value  of  the  to- 
htuxo  shipped  to  bim  were  shown  onl}'  by 
the  invoice,  for  be  had  not  seen  the  mer- 
chandise. Facts  which  are  learned  only 
from  the  Inspection  of  a  paper  writing 
must,  as  a  rule,  be  proved  by  the  paper  It- 
self, and  not  by  oral  testimony  of  its  con- 
tents- 8  Brick.  Dig.  417.  We  have  de- 
clared that  Fagan'B  admission  that  the 
tobacco  bad  been  destroyed  with  the 
burned  car  should  have  been  ruled  out. 
That  testimony  rejected,  the  present  rec- 
ord would  not  show  enough  to  authorize 
a  charge  on  the  effect  ol  the  evidence. 
Reversed  and  remanded. 


James  v.  RicuMONn  &  D.  R.  Co. 
(Supreme  Court  of  Alabama.  Hay  20, 1891. ) 
Xunn  AKD  Bbbvamt— DsATH  BT  WBOHoroi.  Act 
— Davaobs. 
1.  Code  Ala.  {  2690,  provides  that  a  personal, 
representative  may  maintain  an  action  and  re- 
oover  damages  for  tbe  death  of  the  decedent  by 
the  negligeooe  of  any  person  or  corporation,  where 
the  decedent  might  nave  maintained  an  action 
had  death  not  ensued,  and  that  the  damages  re- 
covered 1^11  bedistributed  according  tothe  stat- 
Qto  d  distributions.  Sections  2690,  2o91,  provide 
thatk  far  InJarLes  to  m  awvant  lathe  course  of  bis 
enployment,  the  master  shall  be  liable  to  him  as 
If  he  were  a  stranger,  and  that,  U  the  injury  re- 
sults In  death,  the  personal  representative  may 


maintain  an  action  therefor,  tbe  damages  reoov- 
ored  to  be  distributed  according  to  the  statutes 

of  distrilratlons.  Beld,  that  aamages  for  the 
death  of  a  servant  are  assets  of  his  estate,  and 
only  the  actual  money  valne  of  the  life  can  be  re- 
oovered,  with  no  allowance  for  patn  or  angoljh 
snilered  by  deoeased  or  the  aarvivors. 

2.  Where  a  death  results  from  a  master's 
negligence,  and  it  l»  shown  that  deceased  was 
about  SO  years  old,  and  could  earn  from  $80  to 
150  a  montn,  a  Judgment  fornominal  damages  only 
is  inadequate,  and  will  be  set  aside. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  fclaAKPB,  Judge. 

This  action  was  brought  by  the  appel- 
lant, Kate  James,  as  the  administratrix 
of  Will  Roberts,  deceased,  against  tbe  ap- 
pellee corporation,  and  sought  to  recover 
damages  for  the  killtng  of  plaintiff's  Intes- 
tate, whicb  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  cause  was  tried  without  tbe  interven- 
tlou  of  a  Jory,  as  authorised  by  statute, 
and  Judgment  was  rendered  tor  one  cent 
damages.  All  the  facts  are  sufficiently  set 
forth  in  the  opinion  of  this  court.  The 
plaintiff  brings  this  appeal,  and  assigns 
tbe  Judgment  of  the  lower  court  as  error. 

ijvwinaiiifi  Bars/), tor  appellant.  Jamea 
W'eatberlyt  fur  appellee. 

Stone,  C.  J,  This  case  was  tried,  un- 
der tbe  statute,  without  a  Jury.  Tbe  suit 
was  brought  by  the  administratrix  of  an 
employe  of  the  defendant  railroad  com- 
pany, under  sections  251M).  2591 ,  ot  the  Code 
of  1»{86.  The  gravamen  of  the  suit  Is  the 
negligent  lilUing  of  plaintiff's  Intestate, 
caused  by  tbe  fa  11  of  a  trestle  alleged  to 
have  been  Imperfectly  constructed,  or  to 
have  become  decayed  from  age,  or  worn 
out  with  use.  There  Is  but  little  contro- 
versy as  to  the  cause  or  manner  of  the  in- 
jury. The  complaint  was  (raiued  under 
subdivision  1,  §  2590,  and  the  testimony, 
we  think,  proves  the  averment  that  tbe 
trestle  was  defective.  The  city  court 
fonnd  all  the  Issues  in  favor  ot  the  plain- 
tiff, and  we  find  nothing  in  the  record  to 
cause  us  to  reverse  Us  finding.  Judg- 
ment was  given  for  the  plaintiff  for  one 
cent  damages,  and  from  that  Judgment 
plaintiff  prosecutes  this  appeal.  The 
sole  Inquiry  in  this  case  Is  whether  the 
testimony  discloses  any  elements  of  act- 
ual, substantial  damages,  as  contradis- 
tinguished from  what  the  law  denomi- 
nates "nnininal  damngpii. "  What  Is 
known  In  England  as ''Lord  Campbell's 
Act"  (9  &  10  Vict.)  was  foJIowed  on  this 
side  of  the  Atlantic  with  iegislative  enact- 
ments on  tbe  same  suliject  tiy  many  state 
legislatures.  Most  of  tbe  statutes  in 
America,  which  go  into  particulars,  enu- 
merate substantially  the  same  descrip- 
tions of  tort,  whether  of  commission  or 
of  negligent  oinlBsiun.  as  did  Lord  Camp- 
bell's act,  in  declaring  the  grounds  on 
which  this  new  statutory  remedy  may  be 
Bucr^oBsfully  Invoked.  This  has  given  rise 
to  the  phraHe.  found  in  many  of  the  re- 
ported cases  and  text-books,  that  stat- 
utes tn  this  country  are  substantial  copies 
of  their  English  predccesBor.  It  bus  been 
used  by  this  court.  KuHway  Co.  v.  Hol- 
born,  84  Ala.  133,  4  South.  Rep.  146.  Tbe 
remark  is  true,  so  far  as  the  several  statea 
assume  to  define  tbe  wrongs,  tor  which 

Digitized  by  Google 


80UTHEBK  REFOBTEB.  Vox»  9.  (Ala. 


886 

tbey  provide  a  mode  of  redreflB.  Tbat 
was  the  question  in  Holborn's  Caee.  Id 
declaring  and  defining  the  persons  enti- 
tled to  the  benefit  of  the  recovery.  In  caws 
In  which  death  ensues  from  the  Injury 
complained  of,  the  English  statute  has 
this  language:  "That  every  such  action 
shall  be  for  the  benefit  of  the  wife,  hus- 
band, parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by  and  in  the  name 
of  the  executor  or  administrator  of  the 
person  deceased;  and  in  t^verysuch  action 
the  jury  may  tcive  such  damages  as  they 
may  think  proportioned  to  the  injury  re- 
sulting from  such  death,  to  the  partlen,  re- 
spwtiyely,  for  wtiom  and  for  wbose  bene- 
StBueh  action  shall  be  brought."  (The 
italics  are  oars.)  This  statute  expressly 
directs  the  inquiry  of  dnmages,  not  to  tlie 
lujnry.  snfferlns.  or  loss  sustained  by  tlie 
deceased  in  the  loss  of  life,  bat  confines  It 
to  the  injury  Buffered  by  the  parties  for 
whoae  benefit  the  suit  Is  brought;  name- 
ly, "the  wife,  husband,  porent,  child"  of 
the  deceased,  as  the  case  may  be.  This 
preelndes  all  Inquiry  of  physical  or  mental 
suffering,  and  all  compensation  therefor. 
It  does  more.  It  denies  all  right  to  recov- 
er substantial  damugea,  unless  there  is 
some  person  In  being  who  falls  within 
some  of  the  classes  for  whose  heneHt  the 
suit  la  prosecuted,  and  who  will  or  may 
flnRur  injury  from  the  death  of  the  de- 
ceased. Blake  v.  Railway  Co.,  18  Q.  B.  93. 
The  court  In  that  case  said  "that  the  claim 
for  damages  mbut  be  founded  on  pe- 
runiai-y  loss,  actual  or  expected,  and  that 
mere  Injury  to  feelings  could  not  be  con- 
sidered. It  Is  also  clear  that  thedamages 
are  not  tu  bo  given  merely  In  reference  to 
the  loBs  of  a  legal  right,  for  they  are  to  be 
distributed  among  relations  only,  and 
not  to  all  Individuals  sntttainlng  a  loss; 
and  accordingly  the  practice  hiis  not  been 
to  ascertain  what  benefit  could  have  been 
enforced  by  the  claimants,  had  the  de- 
ceased lived,  and  give  damages  limited 
thereby.  If,  then,  the  damages  are  not  to 
be  calculated  on  either  of  these  principles, 
nothing  remains  except  that  they  should 
be  calculated  In  reference  to  a  reasonable 
expectation  of  pecuniary  benefit,  as  of 
right  nr  otherwit^e,  from  the  continuance 
of  life."  The  states  of  New  York,  New 
Jersey,  Tennessee,  North  Carolina,  Ohio, 
Illinois,  and  Michigan  have  statutory 
provisions  more  or  less  similar  to  tbat 
copied  from  the  English  statute.  Bonce, 
in  rulings  upon  their  statutes,  there  could 
properly  he  no  recovery  of  damages  for 
torts,  other  than  those  which  iiifllct(.-d 
Injury  on  those  lor  whose  benefit  the  stat- 
ute declared  the  right  of  action  was  con- 
ferred. Tilley  V.  Railroad  Co.,  24  N.Y.4n; 
Teller  v  Railroad  Co.,  30  N.  J.  Law,  188; 
Satford  v.  Drew.  S  Dner,  tf27;  Railroad  Co. 
V.  Morris.  2fl  111.  400;  Railroad  Co.  v.  Wei- 
don.  53  111.290;  CltyofChicagov-Scholten, 
75  III.  468;  Hallway  Co.  v.  Bayfleltl.  37 
Mich.  206.  Our  statute  provides  that, 
•*when  a  personal  injury  Is  received  by  a 
servant  or  employe  in  the  service  or  busl< 
nesB  of  the  master  or  employer,  the  mas- 
ter or  euiployerlB  liable  to  answer  in  dam- 
ages to  such  servant  or  employe,  as  if  he 
were  a  stranger,  and  not  engaged  In  such 


service  or  employment."  Code.  {  ISM. 
**If  such  Injury  results  In  the  death  of  the 
servant  or  employe,  his  personal  repre- 
sentative Is  entitled  to  maintain  au  ac- 
tion therefor,  and  the  damages  recovered 
are  not  subject  to  the  payment  of  debts 
or  liabilities,  but  shall  be  distributed  ac- 
cording to  the  Btatnte  of  distribution. " 
Id.  S  2591.  The  right  of  the  admlniatrat- 
or'*of  a  stranger,  not  engaged  In  sucb 
service  or  employment,"  to  maintain  such 
action  was  conferred  by  act  approved 
February  6.  1872,  (Sess.  Acts,  83,)  and 
Is  now  section  2589  of  the  Code  of  1886. 
The  statute,  which  la  now  section  2590  of 
the  Code,  was  approrefl  Fehruai^  12, 
1885.  Besa.  Acta.  115.  The  provisions  of 
the  former  statute,  as  expressed  In  section 
2589,  are  that**a  personal  representative 
may  maintain  an  action,  and  recover  such 
damages  as  the  jury  may  assess,  for  the 
wrongful  act,  omission,  or  negligence  of 
any  person  or  persons  or  corporation,  his 
nr  their  servants  or  agents,  whereby  the 
death  of  bis  testator  or  Intestate  was 
caused.  If  the  testator  or  Intestate  could 
have  maintained  an  action  for  sucb 
wrongful  act,  omission,  or  negligence  If  it 
had  not  caused  death,  •  •  •  and  the 
damages  recovered  are  not  subject  to  the 
payment  of  the  debts  or  liabilities  of  the 
testator  or  Intestate,  but  must  lie  dlstrit>- 
uted  according  to  the  statute  of  dlBtribu- 
tlouB."  The  statutory  provisions  of  many 
other  states  on  the  subject  of  damages, 
and  who  are  to  be  benefited  by  the  recov- 
ery. In  salts  like  the  present  one,  are  like 
ours  in  all  that  affects  the  questinn  we 
have  in  hand.  Of  this  class  are  Pennsyl- 
vania, Virginia,  Oeorgla,  Indiana,  Iowa» 
<(Vl8consin,  and  Texas.  We  have  not  ex- 
amined as  to  other  states. 

Our  statute.  In  my  opinion,  does  not 
proceed  on  the  idea  that  the  distributees 
of  the  damages  to  be  recovered  had  been 
deprived  of  benefits  to  be  derived  from 
the  continued  life  of  the  victim  of  the 
wrongful  Injury.  Hence  it  makes  no  allu- 
Blon  to  **1njury  **  to  them,  "resulting  from 
such  death,"  as  the  measure,  or  even  a 
factor,  in  the  damages  to  be  assessed  by 
the  jury.  The  damages  to  be  recovered 
are  assets  of  decedent's  estate,  to  "  be  dis- 
tributed according  to  the  statute  of  dis- 
tributions," with  tbe  single  exception 
that  they  "  are  not  subjectto  the  payment 
of  debts  or  liabilities. "  The  statutory 
provislnn  Is  tbat  the  "  personal  represent- 
ative may  maintain  an  action,  and  re- 
cover such  damages  as  the  Jury  may  as- 
sess, for  the  wrongful  act,  omission,  or 
negligence."  Whot  right,  I  ask,  have  we 
to  add  to  this  statute,  and  what  warrant 
for  saying  that  the  next  of  kin  must  be 
affirmatively  shown  to  have  suffeted  pe- 
cuniary injury  by  his  death,  and  that  the 
amount  of  the  recovery  must  be  meas- 
ured by  the  proven  Injury  thus  suffered? 

Some  conflict  and  confusion  on  this  sub- 
ject will  be  found  in  the  adjudged  cases 
and  In  the  test-books.  May  1  not  Inquire 
If  the  differing  phraseology  of  the  stat- 
utes, not  always  noted,  has  not  contribu- 
ted to  this  seeming  conflict?  Railroad  Co. 
T.  McUloshey,  2S  Pa.  St.  526;  Same  v. 
Vandever,  36  Pa.  St.  298;  Same  v.  Bntler, 
67  Pa,  St.  S36;  Same  t.  Goodman,  63  Pa. 
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St.  S29;  Johnston  r.  Railroad  Co.,  7  Olito 
St.  836;  Kesler  v.  Sm1tfa,66  N.  C.  164;  Rail- 
road Co.  T.  Johnson,  38  Qa.40B;  Rose  r. 
Rallmad  Co.,  3»  Iowa,  346;  Cooley,  Turte, 
et  seq.;  »  Soth.  Dam.  2U1  et  aeq.; 
Wblt.  Smltb.  Neg.  43  et  seq.  I  would  hold 
that  nnder  onr  statute  pecuniary  heneflt 
expected  to  be  derived  from  the  continued 
life  of  the  person  Injured  and  slain  Is  not 
an  Ingredient  or  condition  in  the  claim 
and  ritcht  of  the  next  or  kin.  In  whose  In- 
terest the  salt  Is  brought,  to  the  recovery 
of  actual,  sobfltantlal  damages.  If  I 
eonld  reffard  the  question  asras/n<e^ra, 
my  own  opinion  is  that,  under  our  8tat< 
nte.  the  same  rale  and  measure  of  recov- 
erable damugei  should  obtain  when  death 
ensnes  from  the  Injury  as  when  the  par- 
ty  injured  escapes  death,  and  sues  In  his 
own  name.  Ths  court,  however,  does  not 
eoncnr  with  me  in  this.  It  may  be  farther 
stated  that  the  rnllnesot  other  conrta, 
on  statutes  not  materially  unlike  oars,  do 
not  accord  wltb  my  own  Jucisroent.  Fol- 
lowing ttuAr  lead,  and  conforming  tu  the 
convlctlODs  of  ray  brother  Judges,  we  hold 
that  only  the  estimated,  actual  money 
value  of  the  lile,  based  on  proven  data, 
ran  be  recovered,  with  no  allowance  for 
physical  pain  or  mental  anguish  suffered 
by  the  deceased,  or'  aotativm  to  the  aur< 
vlvon  on  account  of  the  bereavement. 
It  would  follow  from  this  that,  to  au> 
thorise  recovery  of  the  substantial  dam- 
ages, when  the  suit  is  by  the  personal  rep- 
resentative, there  must  be  some  iKrson  or 
persons,  Hlling  the  relation  of  next  of  kin, 
entitled  to  Inherit ''according  to  the  stat- 
nta  o(  dlstrlbudons. "  This,  however, 
need  not  be  averred,  as  the  law  presumes 
there  would  be  surviving  relatiuns  enti- 
tled to  Inherit.  The  want  of  them,  it 
found  to  be  the  case,  would  be  matter  of 
defense.  The  case  of  Railroad  Co.  v.  Bar- 
ron, 5  Wall.  60,  was  decided  at  the  Decem- 
ber term,  180B,  Justice  Nelson  delivering 
the  unanimous  opinion  of  tUto  court.  On 
the  BObJeet  of  damages  In  such  cases.  It 
wflflsald:  "The  statute  in  respect  to  this 
measnre  of  da  mages  seems  to  have  been 
enacted  upon  the  idea  that,  as  a  general 
fact,  the  personal  assets  of  the  deceased 
would  take  the  direction  given  them  by 
the  law,  and  hence  the  amount  recovered 
te  to  be  distributed  to  the  wife  and  next 
of  kin  in  the  proportion  provided  for  in 
the  distribution  of  personal  property  left 
by  a  person  dying  Intestate.  If  the  person 
Injured  had  survived  and  recovered,  he 
would  have  added  so  much  to  his  person- 
al eMtate.  which  the  law,  on  his  death,  if 
Intestnte,  would  have  passed  to  his  wife 
and  next  of  kin.  In  case  of  his  death  by 
the  Injury,  the  equivalent  la  given  by  a 
suit  in  the  name  of  his  representative. 
•  •  •  The  only  relation  mentioned  by 
the  statute  to  the  deceased,  eiisentlal  to 
tho  maintenance  of  the  suit,  Is  that  of 
widow  or  next  of  klu.  To  say  they  must 
have  a  legal  claim  on  him  for  support 
would  be  an  Interpolation  In  the  statute 
ehnnffing  the  fair  Import  of  Its  terms,  and 
hence  not  warranted."  As  we  have  said, 
the  measnre  of  recoverable  damages,  in  a 
catte  like  the  present,  is  the  pecuniary  In- 
loty, — ^the  money  value  of  the  life  de- 
atroyed.  As  said  by  Justice  Nblson  In 
v.9BO.no.11— 22 
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Railroad  Co.  r.  Barron,  supra,  "there  Is 
difficulty  •  •  •  In  getting  at  the  pe- 
cuniar j*  l0B8  with  precision  or  accuracy." 
Very  maoycourts  have  wrestled  with  this 
problem,  and  all  have  found  It  of  difficult 
solution.  Railroad  Co.  v.  McCloskey,  23 
Pa.  St.  626;  Same  v.  Butler,  57  Pa.  St.  336; 
Same  V.  Goodman,  62  Pa.  St.  329;  Telfer 
v.  Railroad  Co.,  80  N.  J.  Law.  188;  Kes- 
ler V. Smith,  66  N.C.  IM;  Johnston  v.  Rail- 
road Co.,  7  Ohio  St.  336;  Railroad  Co.  v. 
Johnson,  88  Ga.  409:  Railway  Co.  v.  Bay- 
fleld.  37  Mich.  205;  City  of  Chicago  v.  Ma- 
jor, 18  111.  34«;  Railroad  Co.  v.  Weldon,  52 
III.  290;  City  of  Chicago  v.  Scholten,  75 
111.468;  Railroad  Co.  v.  Harwood.  80  111. 
88;  Rose  V.  Railroad  Co..  39  Iowa, 246.  In 
Railroad  Co.  v.  Orr.  (Ala.)  S  South.  R''p. 
360,  we  employed  thin  language:  "The  Ju- 
ry have  no  arbltrai-y  discretion  to  give  as 
damages  what  they  may  see  proper,  with- 
out reference  to  the  proper  basis  from 
which  to  estimate  them.  That  the  Jury 
may  have  proper  data  from  which  a  pe- 
cuniary compensation  maybe  fixed,  it  Is 
proper  to  admit  evidence  of  the  age,  prob- 
able duration  of  lite,  habits  of  Industry, 
meauB,  basiness,  earnings,  health,  skill,  of 
the  deceased,  reasonable  future  expecta- 
tions, and  perhaps  there  are  other  facts 
which  would  exert  a  Just  Influence  In  de> 
termlntng  the  pecuniary  damage  sus- 
tained."  All  this  we  reaffirm,  and  add 
that  net  income  and  habits  of  economy 
should  enter  into  the  accotint  as  factors 
—important  factors— intho  ascertainment 
of  accumulating  capacity.  This,  at  last, 
seems  to  be  the  proper  standard  by 
which  to  measnre  the  damages.  The  tes- 
timony in  the  record  before  us  furnishes 
the  data  of  which  mention  Is  made  in  the 
Orr  Case.  Deceased  was  22  or  23  years  old ; 
health  good,  probable  duratluo  of  life,  39 
or 40  years;  occupation  a  brakeman  on 
a  freight  train ;  could  earn.  If  constantly 
employed,  $60  per  month,  but  actually 
earned  an  average  of  about  $S0 or  986;  no 
proof  of  net  earnings  or  of  habits  of  econ- 
omy. We  are  pt  a  loss  in  determining 
what  his  probable  accumulations  would 
have  been  bad  he  lived,  but  the  same  diffi- 
culty will  be  encountered  in  all  similar 
vases.  We  are  convinced  that  plalntm 
was  entitled  to  larger  damages  than  she 
recovered.  We  are  also  convinced  that, 
In  fixing  the  damages  at  one  cent,  the  city 
court  was  misled  by  some  utterances  of 
other  courts.  If  not  of  this  court,  as  to 
the  proper  predicate  or  basis  for  aniieeslng 
damages  In  a  case  like  this.  The  testimony 
is  not  lull  enough  to  enable  us  to  assess  the 
damages  on  a  satisfactory  basis.  We  will 
therefore  remand  the  cause,  that  the  city 
court,  upon  another  trial,  may  adjust  the 
damages  according  to  the  principles  de- 
clared above.  Reversed  and  remanded. 


City  CouNcir-  op  Montgomery  v.  Capptal 
City  Watkr  Co. 

(Supreme  Court  of  Alabama.   May  20,  1891.) 
Watbr  Companies— Costbacts  —  Ck>HPENBATioiT. 

Under  the  contract  b7  which  a  city  granted 
the  exclusive  right  to  establish  and  maintain 
water-workB  to  a  certain  company  the  lattw  on- 
dertook  to  fumiah  the  city,  fime  of  charge,  15,000,  - 
000  gallims  of  water  In  aadlUcm  to  that  used  tor 
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flre  purposes.  By  anofcher  seeticm  It  was  ptoviA- 
ed  that  the  compaoy  should  sprinkle  the  streets, 
**and  for  such  service  shall  reoeiretfiO  permonth 
for  each  two-horse  sprinkling  cart "  field,  that 
the  term  *'sach  service"  Included  the  water  tar- 
nished  as  well  as  the  work  of  aprinkUug,  and  no 
additional  compensation  can  be  recovered  for  the 
water  used. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbakd,  Judge. 

ThlB  action  wna  brought  by  the  appellee 
againHt  the  appellant,  and  sought  tore- 
cover  for  water  furnished  to  the  city,  and 
used  In  aprinkllng  the  streets.  The  suit 
was  based  on  a  rantract  entered  into  and 
created  by  an  ordinance  passed  by  the  city 
council.  The  contention  of  the  plaintiff 
and  tne  defense  of  the  defendant  are  suffl- 
clently  shown  In  the  opinion.  At  the  re* 
quest  ol  the  plaintiff  the  court  gave  the 
general  altlrmatlve  charge  in  Its  behalf, 
and  refused  to  glvethe  Kmeral  affirmuttre 
charge  at  the  request  of  the  defendant,  to 
which  rulings  the  defendant  excepted. 
There  was  Judgment  for  the  plaintiff,  and 
the  defendant  now  appeals,  and  assigns 
as  error  the  rulings  of  the  lower  court. 

W.  S.  Tboiiagtou  and  Tompkins  & 
Troy,  for  appellant.  Jones  A  FaJkner  and 
Roquemoret  White  db  McKeuste,  for  appel- 
lee. 

Glopton,  J.  Ad  ordinance  adopted  by 
the  city  council  of  Montgomery.  October 

7, 1S85,  constitutes  the  contract  between 
the  city  council  and  Arthur  H.  Howland 
and  associateH.  for  the  cunstructlun  of  a 
system  of  water-works,  and  for  furnishing 
water  to  the  city  and  Its  Inhabitants. 
Under  the  reqoirement  of  section  25  of  the 
ordinance  the  Capital  City  Water  Com- 
pany, to  whom  the  contract  was  assigned 
with  the  consent  of  the  city  council, 
sprinkled  tlie  streets,  as  directed,  from  Au- 
gust 1, 1886.  to  August  1, 1887,  using  fur 
the  purpoHe  three  two-horse  spHnkllDg 
carts,  and  brings  this  suit  to  recover  for 
the  water  furnished.  The  section  reads  as 
follows:  "That  the  said  Arthur  U.  How- 
land,  bis  associates,  sacceasors,  and  as- 
signs, are  required.  If  the  city  eouncll  muy 
so  direct,  to  sprinkle  sucb  streets  of  said 
city  as  the  city  council  may  direct,  and  at 
vnch  times  as  the  city  council  may  direct, 
In  the  usual  and  reasonably  proper  man- 
ner of  sprinkling  streets  in  a  city  by  means 
ol  wagons  and  teams;  and  for  sucb  serv- 
ice shall  receive  sixty  dollars  per  month 
for  each  twu-horse  sprinkling  cart  ol  at>- 
proved  pattern,  during  the  time  it  is  so 
used,  computing  n  day's  work  at  ten 
hours  for  each  cart ;  and  the  amount  due 
therefor  to  be  paid  at  the  end  of  each 
month."  The  question  is  whether  the  city 
Is  liable  tn  pay  for  the  water  furnished.  In 
addition  to  the  960  for  each  cart.  The 
ambiguity  arises  from  the  want  of  precis- 
Um  In  expression,  and  the  special  mode 
provided  for  ascertaining  the  amount  of 
compensation  to  be  paid.  In  Interpreting 
this,  as  other  contracts,  we  should  place 
ourselves  as  nearly  as  maybe  In  the  situa- 
tion of  the  parties  at  the  time  the  contract 
was  made,  and  ascertain  the  Intention  and 
meaning  from  the  language- em  ployed,  the 
nature  and  subject-matter  of  the  contract, 
the  objecta  to  be  accompUsbedi  and  other 


attendant  clrenmstaQces.  It  msBlfeatly'. 
appears  that  the  object  of  the  city  couucU 
was  to  obtain  the  constructloa  of  water- 
works, which  would  furnish  the  city  and 
its  lohabltants  a  aatflclent  quantity  <A 
clear,  pure,  and  wboleaume  water  fur  do- 
mestic and  ordinary  manafactorlng  par> 
poses;  and  tbat  the  object  of  Howland 
was  to  obtain  valuable  rights  and  fran- 
chises, with  an  agreement,  tantamount  to 
an  exclusive  right,  to  furnish  water  for  the 
public  uses  of  the  dty.  and  the  consequent 
assurance  of  Its  general  use  by  the  Inhab- 
itants, thus  greatly  enhancing  the  pro»- 
pective  value.  More  certainly  to  effect- 
uate these  objects,  the  rights  and  priv- 
ileges conferred  were  made  by  the  ternu 
of  the  ordinance  the  subject  of  contracts 
By  section  1  the  city  granted  Howland 
and  his  associated  the  right  to  erect  and 
maintain  a  suitable  pumplngstatlon  In  or 
near  the  city,  to  lay  down,  maintain,  and 
use  water  mains,  plpea,  aqueducts,  and 
other  fixtures  in  and  through  the  streets* 
alleys,  and  public  groands  ol  the  city  for 
the  conveyance  of  water.  This  grant.  Dp« 
on  which  rest  all  the  limitations,  require* 
mcnts,  and  conditions  of  the  succeeding 
sections,  should  be  borne  in  mind  In  con- 
struing any  particular  provision,  for  ft 
forms  the  moving  and  material  considera- 
tion of  the  contract.  In  consideration  of 
the  rights  and  privllegea  granted,  section 
9  requires  Howfand  and  associates  to  fur- 
nish the  cicy.  tree  of  charge,  15,000,000  gal- 
lons of  water  per  annum  fur  Its  usee,  as 
the  city  may  direct.  In  addition  to  the 
water  used  for  fire  parp4)see.  Invoking 
the  general  rule  that  the  contract  sbould 
be  r^arded  an  entirety,  and  all  its  parts 
compared  and  taken  into  consideration. 
api)ellee  luelsts  that  the  parties  were  care- 
ful to  designate  and  provide  the  quantity 
of  wfiter  to  be  furul'sbed free  of  charge.and 
tbat  the  expression  In  this  section  of  the 
specific  quantity,  In  addition  to  water  for 
fire  purposes? excludes  the  idea  tbat  the 
water  used  in  sprinkling  the  sbreetH  was 
also  to  be  furnished  free  of  charge.  This 
assDmes  that,  ander  the  conHtroctlon  tor 
which  the  city  contends,  the  water  to 
sprinkle  the  streets  is  furnished  free  of  any 
charge.  Section  9  Is  a  stipulation  to  fur- 
nish water  for  flre  parposes,  and  a  speci- 
fied quanilty  for  the  usual  and  ordinary 
uses  of  the  city,  as  It  may  direct.  It  has 
no  reference  to  sprinkling  the  streets, 
which  is  a  special  sobject  of  contract  by 
another  and  distinct  section.  Analysing 
section  25,  the  manifest  obligations  of  the 
parties  are,  on  the  part  of  Howland,  to 
sprinkle  the  streets  in  the  usual  and  rea- 
sonably proper  manner  of  sprinkling 
streets  In  a  city  by  means  of  wagons  and 
teams;  and  on  the  part  of  the  city,  to  pay 
960  per  month  at  the  end  of  each  month 
for  each  two-liorse  sprinkling  cart.  The 
companycontends  that  the  sum  stipulated 
to  be  paid  Is  for  the  service  of  furnishing 
carts,  teams,  and  drivers  to  carry  water 
furnished  by  the  city,  and  wet  the  streets. 
Tills  view  too  narrowly  restricts  the  sense 
and  perverts  the  BpF41catlon  of  the  term 
"  fur  such  service, "  as  used  In  the  section. 
They  refer  to  and  embrace  the  service  pre- 
scribed in  the  clanse  immediately  preced- 
ing :  "  To  sprinkle  aueb  strMts  of  said  titj 
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aa  tbe  city  coancH  may  direct,  and  at  sneb 
tlmee  aa  tbe  city  connc]]  may  direct,  In 
the  asonl  and  reasonably  proper  manner 
ol  Bprlnkllng  Rtreets  in  a  city  by  means  of 
WBS<>Da  and  teams. "  Each  two-liorse 
sprinkling  cart  waa  adopted  as  tbe  most 
certain  and  satlstai^-tory  criterion  by 
whleb  to  determine  tbe  amount  ot  com- 
pensation to  be  paid  for  tbe  entire  service, 
prevlunaly  apeclfled;  not  merely  for  the 
vse  x>t  the  carts,  teams,  and  drivers. 
Where  It  was  tbe  Intention  to  pay  for  the 
mere  nse,  It  was  so  expressed ;  as  in  sec- 
tion 14.  by  which  the  ctty  agreed  to  pay 
$11,000  per  annniti  for  the  use  of  all  by- 
drantB  for  flre  parposes  located  on  the 
orlglDal  pipe  system  provided  by  the  or- 
dinance. Bnt  for  tbe  proTlsiun  ot  section 
9,  the  city  wonid  be  liable  ander  eectton  14 
for  all  water  ased  for  flre  purposes.  If  the 
conatmction  contended  for  by  the  com- 
pany Is  correct,  tbe  city  Is  nnder  no  obll- 
satlon  to  take  from  the  company  watpr 
for  Bprinkllns  porposes,  bat  could  obtain 
ft  elsewhere.  This  evidently  was  not  con- 
templated by  the  parties.  The  ease  Is: 
Tbe  city,  grantlns  valuable  rishts  and 
privileges,  also  contracts  for  certain  bene* 
fits  and  advantages;  among  others, 
sprinkling  tbe  streets.  Howland  contem- 
plated, having  water,  and  contracts  with 
tbe  city,  having  no  water,  to  perform  a 
particular  service,  which,  without  the  use 
of  water,  cannot  be  performed,  without  a 
stipolatlon  that  the  city  Is  to  pay  for  tbe 
water  used  by  Howiand  aud  furnished  In 
the  course  of  his  regular  business.  For 
these  reasons  we  are  forced  to  the  conclu- 
sion that,by  the  terms  of  Hectlon  25  How- 
land  and  associates  obligated  themselves 
to  (urolah  all  the  material  and  appliances, 
Inelodlnff  the  water,  essential  tu  sprinkle 
the  streets,  and  that  the  monthly  pay- 
ment was  Intended  as  compensation  for 
tbe  entire  service.  The  court  erred  in  giv- 
ing the  afflrmatlve  charge  In  favor  of 
plaintiff,  and  In  refusing  the  charge  asked 
by  defendant.  Beverscd  and  remanded. 


CiTT  Council,  or  Uontoourbt  t.  Capital 
City  Watbk  Co. 

{Supreme  Court  (tf  Alabama.   M&y  la,  1691.) 
IfomciPAi.  OcmroiuTioira  —  Obahts  iro  Watbs 

CoiiFAiim-<;oinmnFcnrHur  axd  XTnoT—MAir- 

DAMCS. 

1.  Where  a  oiiy  charter  confers  on  the  nm- 
■U^pal  aathorlties  the  power  end  doty  to  keep 
the  streets  la  repair,  safe  and  convenient  for  pul^- 
lic  nae,  any  contract  by  the  council  with  a  pri- 
vate corporation,  impairing  the  exercise  ol  such 
power  and  dnl7,  1b  void,  as  against  public  policy. 

fl.  As  ordinaaoe  granting  to  a  water  com- 
pany the  right  to  lay  and  maintain  pipes  in  the 
Btreeta.  reserviiur  the  location  thereof  to  the  de- 
termination of  toe  city  cuuncil,  does  not  mean 
that  when  the  location  has 'been  once  det^mlned 
and  fixed  the  dty  shall  have  no  further  power  to 
relate  and  change  aoch  location. 

8.  The  provision  of  the  ordinance  that  the  city 
eoanell  might  employ  an  engineer  to  see  that  the 
water-works  were  so  constructed  as  to  fooperly 
potect  the  interests  of  the  olty  doe*  not  confer 
aa  the  engineer  authority  to  determine  the  loca- 
tion of  the  pipes,  and  when  the  oompany  located 
the  pipes  without  any  direction  or  determination 
of  the  oooncU  as  sach.  Its  adoption  of  the  plans 
of  the  <»pg*'*iy«^  in  no  viae  ohaDged  its  reaponsi- 
bUMjf. 
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4.  The  provision  of  the  ordinance  that  the' 

Sipes  shall  be  at  least  two  feet  below  street  geaAit 
oes  not  allow  the  pipes  to  be  laid  at  that  depth, 
if  they  thOTOby  pass  through  open  aeweis,  and 
obstruct  the  flow  of  water. 

6.  Mtmdamus  to  compel  the  water  company 
to  change  the  location  of  pipes  which  ohstruot  the 
flow  of  water  in  the  sewers  will  be  granted,  with- 
out regard  to  the  question  of  the  nty's  liability 
for  the  expense  of  relocation. 

Appeal  from  city  court  of  Montgomery; 
Thouab  M.  AKraxoTON,  Judge. 

This  appeal  is  prosecuted  from  decree  of 
the  Judge  of  the  city  court  denying  to  the 
appellant  corporation  a  writ  of  manda- 
mua  to  compel  tbe  appellee  to  remove  and 
lower  Its  pipes  on  certain  streets  In  the 
city  of  Montgomery.  On  the  hearing  of 
the  evidence  as  Introduced,  tbe  judge  of 
the  city  court  denied  the  application  tor 
mandamns,  on  tbe  ground  that' the  peti- 
tioner, having  supervised  and  directed  the 
laying  of  the  pipes  by  and  through  Its 
consulting  engineer,  did  not  offer  tu  pay 
tbe  expense. 

W.  S  Tbortagton,  for  appellant.  J.  F, 
F&alkner,  fur  appellee. 

Clopton,  J.  The  city  council  of  Mont- 
gomery applied  to  the  city  court  to  grant 
a  zna/if/amns  compelling  the  CapltaTcity 
WaterCompany  to  remove  itsplpes  where 
they  pass  through  the  public  sewer  on 
each  Bide  of  a  pnbllc  street.  The  petition 
shows  that  the  water  company  Is  a  cor^ 

f»oratlon  created  and  organised  under  tbe 
aws  of  this  state.and  engaged  in  tbe  bus- 
iness of  supplying  water  to  the  city  and 
its  Inhabitants,  ital1eges.au  the  ground 
on  which  the  mandamus  U  asked,  that 
theplpeslaldin  certain  streets,  which  pass 
through  two  sewers,  one  on  the  east  and 
tbe  other  on  the  west  side  of  North  Union 
street,  interfere  with  the  free  passage  ot 
the  water  along  the  sewers,  and  Intercept 
and  obstruct  the  d€bris,  sand,  and  drift, 
causing  tbe  water  to  overflow  the  street 
and  sidewalk,  rendering  tbe  same  Incon- 
venient and  unsafe,  and  damaging  adjacent 
private  property.  The  water-works  were 
constrncted  under  a  contract  with  tbe 
city  council  in  the  form  of  an  ordinance, 
adopted  October  7, 1885.  The  entire  or- 
dinance is  set  outiu  the  answer  otthecom- 
pany.  but  the  defeuse  la  mainly  based  on 
the  provisions  of  the  first,  eight)),  and 
tenth  RPctlons.  By  the  first  Beutlon,  the 
city  grants  the  right  and  authority  to 
erect  find  maintain  asnitable  water-works 
pumping  station  In  or  near  the  city,  and 
tu  lay  down  and  maintain  and  use  water 
mains,  pipes,  aqueducts,  and  other  fixt- 
ures In  and  through  any  of  the  streets, 
alleys,  and  public  grounds  for  tbe  convey- 
ance of  water  fur  the  uwe  of  the  city  and 
Its  Inhabitants,  with  the  reservation  that 
the  location  of  such  muhis,  pipes,  and 
aqueducts  may  be  detennlned  by  the  dty 
council.  Section  9.  provides  that  the  pipes, 
mains,  and  aqueducts  shall  be  laid  with 
covering  not  lesB  than  two  feet  below  the 
established  grade  of  the  streets,  alleys, 
and  public  waj's,  whether  such  is  the  pres- 
enr  surface  grade  or  not;  and  If  tbe  cHtab- 
lished  grade  of  any  street,  alley,  or  public- 
way  shall  be  changed,  by  authority  and 
direction  ot  the  city,  after  the  mains, 
pipes,  or  aqueducts  have  been  laid,  the 
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dty  BtattU  pay  tbe  ezpeiuie  ot  cbanglns 
the  ffradPB  of  any  pipes,  mains,  or  aque* 
ducts  that  may  hare  been  laid  lu  sucb 
Htreet,  alley,  or  pabllc  way.  The  tmith 
section  provides  "tbat  the  said  city  coun- 
cil may  employ  a  practical  hydranltc  en- 
gineer to  see  that  said  works  are  so  con- 
structed as  to  properly  protect  the  Inter- 
ests of  Hald  city."  The  unnwer  also  avers 
that  the  location  of  all  the  malnH,  pipes, 
and  aqueducts  In  the  streets,  alleys,  and 
pnbllc  ways  was  determined  by  tbe  city 
coancll;  that  the  city  council  employed  a 
practical  hydraulic  engineer;  and  tbat 
the  mains,  pipeu,  and  aquedncts  were  lo- 
cated and  put  la  such  positions  In  the 
streets  as  were  designated  by  tbe  city 
council  and  Its  authorized  enertneer.  the 
company  having  nothing  to  do  with  their 
location  ;«aud  In  no  case  were  the  pipes 
laid  with  covering  of  less  than  two  feet 
below  the  established  grade  of  the  street. 
The  proposition  ot  the  defense  is  that  the 
city  counclii  belngr  clothed  with  authority, 
ana  reeervlni;  the  right  to  regulate  the 
laying  of  tbe  pipes  in  the  streets,  pre- 
scribed by  the  ordinance  how  and  where 
they  should  be  laid;  and  that  the  com- 
pany, having  laid  the  plptrn,  not  In  the  ex- 
ercise of  its  own  discretion  and  Judgment, 
but  under  the  direction  ot  an  engineer  ap< 
pointed  by  the  city  couucll,  has  violated 
no  ordinance  ot  the  city  council,  or  any 
law  or  public  duty.  The  proposition  In- 
volvett  tbe  authority  ot  the  city  council  to 
surrender  to  a  private  corporation,  by 
contract,  the  powers  and  datles  In  respect 
to  the  public  streets  conferred  and  im- 
posed by  the  city  charter,  and  to  deprive 
aacceeding  councils,  pro  tanto,  of  their 
regulation  and  control.  The  city  charter 
ennter:«  on  the  municipal  authorities  pow- 
er, and  devolves  the  correlative  duty,  to 
keep  the  streets  in  repair,  safe  and  con> 
venient  tor  public  use.  That  a  contract 
surrendering  such  power,  and  having 
effect  to  disable  the  performance  of  such 
duty,  Is  invalid,  seems  too  well  establlshsi 
to  admit  ot  dlscasslon.  II  conceded  that 
the  city  council  has  authority  to  contract 
for  a  supply  ot  water  for  fire  and  sanitary 
purposes,  yet  the  city  council  baa  no  pow- 
er, in  the  absence  of  legislative  authority, 
to  make  contracts  or  pam  ordinances  re- 
llnqulHhlng  or  abandoning  the  legislative 
or  governmental  powers,  or  divesting  the 
corporation  of  its  legislative  discretion,  or 
disabling  it  tu  periorm  Its  public  duties. 
1  Dill.  Mun.  Corp.  §  87.  Bnch  powers  are 
conferred  for  public  pnrpoHes,  are  public 
trusts,  continuing  in  their  nature,  to  be 
exercised  whenever  the  public  safety  and 
interests  may  demand.  If  the  effect  ot 
any  ot  the  provisions  ot  tbe  ordinance, 
constituting  tbe  contract  between  the  city 
council  and  the  Capital  City  Water  Com- 
pau.v,  be  the  surrsnder.  abrogation,  or 
abeyance  of  these  powers  and  duties,  so 
that  they  cannot  be  exercised,  should  ne- 
cessity thpre'or  arl^e  In  the  future,  such 
provisions  are  against  public  policy,  and 
void,  and  do  not  bind  their  successors  In 
offlce.  But,  as  we  Interpret  the  ordinance, 
such  Is  not  its  intention,  effect,  or  mean- 
ing. The  reservation  of  tbe  right  to  de- 
termine the  location  of  the  pipes  does  not 
Justify  the  Inference  that  the  location, 


once  determined  and  fixed,  should  be  final, 
and  operate  to  prevent  tbe  city  thereafter 
from  exercising  Its  power  over  the  streets, 
so  far  as  concerns  the  location  of  the 
pipes.  It  need  scarcely  be  said  that  an 
agreement  will  not  be  Implied  to  do  what 
the  city  council  cannot  expressly  contract 
to  do.  The  ordinance  should  be  ao  con- 
strued as  to  give  and  not  destroy  its  effect 
anil  operatlnu.  The  reservation  Is  for  the 
public  beneBt  and  protection,  and  should 
be  so  interpreted  as  to  effectuate  Its  pur- 
poses. These  purposes  cannot  be  accum- 
plished  If  restricted  to  one  exercise  of  the 
right.  It  was  expreased  in  order  to  avoid 
any  concloslun  that  the  city  council  was 
bargaining  away  tbe  powers  ot  tbe  city 
over  the  streets,  and  is  broad  enough  to 
include  the  right,  not  only  to  determine 
the  location  ot  the  pipes  In  the  first  in- 
stance, but  also  to  regulate  and  control 
their  relocation  and  alteration  as  the  pnb- 
llc necessity  or  convenience  may  demand, 
—a  contractual  reservation  of  what  the 
charter  itself  reserves,  the  right  and  pow- 
ertodlHcharge  the  duty  to  keep  the  streets 
In  repair  and  convenient  and  safe  tor 
public  use.  Railway  Co.  v.  Ijoulsvllle,  8 
Bush,  415. 

It  Is  not  shown  or  claimed  tbat  the  city 
council,  as  an  official  body,  ever  acted  In 
i-egnrd  tu  the  location  of  the  pipes.  The 
claim  Is  that  the  city  council  determined 
where  and  how  the  pipes  should  be  locat- 
ed by  and  through  the  appointed  hydraul- 
ic engineer  under  whose  supervision  and 
direction  they  were  laid;  In  other  words, 
the  city  council  delegated  the  power  to  the 
engineer.  "The  principle  Is  a  plain  ona 
thn  t  the  pnbllc  powers  and  trusts  devolved 
by  law  or  charter  upon  tbe  council orgnv- 
eruing  body,  to  beexercised  by  It  when  and 
in  such  manner  as  It  shall  Judge  best,  can- 
not be  del^ated  to  others. "  1  Dill.  Mun. 
Corp.  S  96.  When  the  exercise  ot  the  legis- 
lative or  Kovernmental  powers  is  In- 
volved, the  officer  or  governing  body  tu 
whom  their  exercise  Is  Intrusted  cannot 
delegate  It  to  any  other  officer  or  person. 
Mayor,  etc..  v.  Bcbarf,  S4  Md.  4M;  City  of 
Indianapolis  v.  Ga0-LIgfat.etc..Co.,6ft  Jnd. 
396;  BtrdHallv.Clark.7SN.T.7».  But.even 
when  literally  construed,  this  section  does 
not  confer  upon  the  engineer  authority 
to  determine  bow  and  where  the  pipes 
should  be  located,  or  anything  else  In  re- 
spect to  the  manner  In  which  the  work 
should  be  done.  Tbe  scope  ot  bis  author- 
ity and  duty  Is  to  see  that  the  works  are 
so  constructed  as  to  pmtect  the  Interests 
of  the  city;  that  Is,  to  aupervlse  and  see 
that  they  were  constructed  In  pursuance 
of  and  in  accordance  with  the  provisions 
of  the  ordinance.  The  company,  hHVing 
Ifwated  and  laid  the  pipes  without  any  di- 
rection or  determination,  by  thedty  conn- 
cll  as  such,  If  laid  under  the  supervlHlon 
and  direction  of  the  engineer,  must  be  re- 
garded as  having  adopted  his  plans  as  Us 
own,  and  Is  responsible  in  the  same  man- 
ner and  to  the  same  extent  us  It  tlie  en  gi- 
nger had  given  no  directions.  Railway,  etc., 
Co.  V.  DettB.50  111.  210.  The  only  provision 
contained  In  the  ordinance  as  to  the  man- 
ner In  which  the  pipes  shall  be  laid  is  tbat 
they  Hhall  be  laid  with  a  covering  nt  not 
less  than  two  feet  below  the  establiHtaed 
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crade  of  tbe  Rtreet.  Tbis,  of  eonrae,  can 
have  no  application  where  pipes  croBB 
open  sewerSi  for  cunformity  therewith 
would  wholly  obatract  the  flow  of  tbe  wa- 
ter. Section  27  of  the  ordinance  proTldea 
tbat  the  Capital  City  Wat«r  Company 
■ball  eonatract  and  coDtlnnethe  water- 
works In  socta  manner  ae  to  interfere  aB 
little  as  possible  with  the  public  or  private 
property  In  the  city, and  shall  be  Uablefor 
any  damsKeto  persons  or  property  cansed 
by  the  nesllgence  of  the  company.  It  tbe 
company  so  negligently  passed  tbo  pipes 
tbrouffb  open  sewers  as  to  obstraet  the 
dSbrta,  saDd,  and  drift,  canalng  tbe  water 
to  overflow,  tbereby  rendering  tbe  street 
Incoureolent  and  nnsafe,  and  damaging 
private  propertyt  It  is  liable  for  any  Injn- 
ry  to  persons  or  property  resulting  there- 
from. The  liability  to  IndWldnals,  as  dls- 
tlngalsbed  from thepubllc.doesnotdepend 
merely  on  the  contract,  bat  also  on  the 
negligent  performance  of  a  poblic  duty. 
Considering  tbe  onllnance  as  an  entirety, 
oar  conelnslon  Is  that  It  does  not  ubru- 
gate  or  Impair  tbe  exercise  of  the  rights 
and  powen  ol  tbe  city  to  regulate  and 
control  tbe  streets,  so  as  to  promote  and 
subserve  the  public  convenience  and  ne- 
cessity, or  Justify  tbe  company  in  laying 
and  Gontinnlng  Its  pipes  in  sucb  manner 
aato  render  the  streets  inconvenient  and 
unsafe  for  public  use. 

It  Is  also  contended  that  the  city  should 
pay  the  expense  of  changing  the  location 
ut  the  pipes,  and  the  city  court  refused 
tbe  maadamua  on  the  speclfln  ground 
ttaat  the  city  had  not  offered  to  pay  tbe 
expense  of  removing  tbe  pipes  from  the 
■ewers.  This  contention  Is  founded  on 
the  provision  that,  II  theestabUsbed grade 
of  tbe  street  Is  changed  after  tbe  pipes  are 
laid,  tbe  city  shall  pay  tbe  expense  of 
changing  tbem.  There  beluK  no  pretense 
that  the  grade  of  the  street  has  been 
changed,  this  provlalpn  has  no  applica- 
tion or  effect,  anless  it  be  to  exclude  tbe 
idea  that  the  city  shonld  berespottslble  for 
tbe  expense  of  changing  the  pipes  In  any 
other  event  making  It  necessary.  Rail- 
way Co.  V.  LoaisvUle,  supra,  where  the 
same  question  was  raised.  It  Is  said: 
"And,  as  tbe  general  conncll  could  nut  by 
contract  deprive  itself  of  the  power  to 
regulate  tbe  reconstractlon  of  railways 
made  necessary  liy  changes  In  thectaarac- 
ter  of  pavements  used  upon  tbe  streets  of 
the  city,  neither  could  It  embarrass  or  clog 
Its  right  to  exercise  sucb  power  by  under- 
taking, either  expressly  or  by  Inipllca- 
tiou.  to  pay  the  expense  necessarily  In- 
curred by  the  company  In  complying  with 
the  reasonable  and  proper  regulations 
made  by  the  city  upon  this  subject." 
However,  we  need  not  decide  as  to  tbe 
liability  of  tbe  city  to  pay  the  expense 
ol  relocating  the  pipes  in  tbe  present  case; 
for.  if  conceded  that  tbn  city  Is  under  a 
moral  or  legal  obligation  tu  pay  snch  ex- 
pense, It  constitutes  no  defense  to  tbls 
proceeding.  Tbe  question  niust  be  pre- 
sented for  decision  by  some  other  appro- 
priate proceeding,  after  tbe  expense  has 
been  Incurred.  The  evidence  not  being  set 
unt  }n  the  bill  of  exceptions,  we  cannot 
pasB  on  Its  snfflclency  to  show  that  the 
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water  overflow?  so  as  to  render  the 
streets  Inconvenient  and  nnsafe.  Be- 
versed  and  remanded. 


Cooper  at  &1.  t.  Humkb. 
(Supreme  Court  of  Alabama.   Ma;  81, 1891.) 
Ihjvnotion— Aonoxa  os  Boni>— Damaobs. 

1.  In  SQ  action  on  an  laJunetioD  bond,  gives 
in  a  prooeedlnR  to  restrain  a  rallw^  oompaiuy 
Irom  Duilding  its  road  sofoh  oertain  lands,  pUln- 
tifl  may  recover  attorney's  fees  inctUTed  In  pros- 
ecuting a  motion  to  dissolve  tbe  injunction,  or 
in  defendinff  an  appeal  by  oomplalnants,  pendlnit 
which  the  uijuactfon  was  reinstated,  and  it  is 
immaterial  that  the  rsilw^  company  has  mean- 
while abandoned  its  right  ofway  across  the  lands, 
where  It  appears  that  snch  abandonment  resolted 
from  the  delay  caused  by  the  injunction. 

2.  Where  the  only  evidence  of  damage  to  the 
company  on  aocoont  of  being  delayed  in  imlldiiu; 
its  road  is  that  at  the  time  the  injoDction  issnea 
it  had  a  force  of  hands  engaiied  m  oonstraotlxtg 
t^e  road,  which  oontinned  at  woi^  for  two  due 
after  the  writ  Issued,  and  the  statement  of  a  wit- 
ness that  the  company  "was  lanfely  damaged  by 
beingenjolned  from  thenseof  safd  right  ofway," 
it  la  error  to  charse  Uw  Jozy  ttaat  u^mayss- 
sesB  damages  for  delay. 

Appeal  from  AnnlstoD  elty  eonrt;  B.  F. 
Cassady.  Judge. 
S.  H.  ifanoa,  for  appellants. 

McCLELr.AN.  J.  TfaeAnnlston  &  Atlan- 
tic Ballway  Company,  having  instituted 
proceedings  to  condemn  a  right  of  way 
over  tbe  lands  of  Cooper  and  others,  and 
paid  the  assessed  damages  into  court  before 
Unal  Judgment  of  condemnation,  proceed- 
ed to  build  its  road  on  the  proposed  right 
ofway.  AtthldstageCooperetal. filed  tbelr 
bill  In  tbe  chancery  eonrt  ol  Calbounconn- 
ty.  praying  an  Injunction  restraining  the 
railway  company  from  building  Its  road 
on  the  lands  until  tbe  questions  present^] 
by  the  bill  were  determined.  The  writ  is- 
sued as  prayed,  on  a  bond  executed  by  the 
defendants  to  tbls  action.  The  injunction 
was  dissolved  by  tbe  chancellor  on  mo- 
tion, and  from  tbe  decree  In  this  behalf  an 
appeal  was  prosecuted  to  this  court,  pend- 
ing which  tbe  injunction  was  reinstated. 
The  decree  of  the  chancellor  was  affirmed 
here,  and  soon  aUerwards  tbe  bill  was 
dismissed.  4  South.  Rep.  680.  Tbe  pres- 
ent action  Is  upon  tbe  Injunction  bond, 
and  proceeds  In  the  name  ol  the  register 
In  chancery  for  the  use  ol  said  r^lway 
company.  The  complaint,  alleging  tbe 
facts  set  forth  above,  claims  damages  to 
the  amount  of  tbe  penalty  ol  tbe  bond,  lor 
that—First,  the  Anniston  &  Atlantic  Rail- 
way Company  was  delayed  and  obstruct- 
ed In  the  building  of  its  road  by  reason  of 
said  injunction,  and  thereby  greatly  dam- 
aged, to-wlt,  In  tbe  sum  of  $1,500;  and. 
seoontf.tbe  said  railway companylncurred 
or  paid  expenses  In  the  employment  ol 
counsel  "to  prosecute  a  dissolution  of  said 
Injunction  by  tbe  chancellor  as  well  as  by 
the  supreme  court  of  Alabama,  In,  to-wlt, 
the  sum  of  fifteen  hundred  dollars,  "and 
the  plaintiff  claims  that  sum  tor  attorney's 
fees  so  Incurred.  Tbe  tJiird  specification 
of  damages,  for  the  court coRts, attorney's 
fees,  etc.,  need  not  be  referred  to,  as  there 
was  no  evidence  as  to  the  payment  uf 
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coart  costs,  and  nocbarge  given  or  refnsed 
with  respect  thereto.  On  the  trial  evU 
dence  was  adduced  going  to  show  that 
tfaecoinpany  employed  cunnsel  to  secure  a 
dlasolntlon  of  the  Injanction.  agreeing  to 
pay  a  reasonable  compensation  tor  serv- 
ices In  that  behalf;  thatsuch  services  were 
rendered  both  In  thechancery  and  supreme 
courts;  and  that  reasonable  compensa- 
tion tlierefor  **wa8  from  f275  to  $400." 
The  plalntin  was  entitled  to  recover  (or 
attomey'B  fees  thus  Incarred  or  expended 
either  In  supporting  a  motion  for  dlssotn- 
tlon  before  the  chancellor,  or  In  defending 
an  appeal  to  this  court  by  complainants, 
pending  which  the  Injunction  was  rein- 
stated. Boiling  V.  Tate,  65  Ala.  417.  And 
It  is  or  no  moment.  In  this  connection, 
that  the  railway  company,  pendlni;  the 
Injnncttun.  or  after  Its  flnat  dissolution, 
abandonedlts  purpose  tocondemn  a  right 
of  way  aver  complainants*  lands.  Not- 
withstanding this,  It  was  tinder  a  necessi- 
ty to  prosecute  a  dissolution,  since  the 
suit,  had  It  not  been  defended,  might  have 
resulted  In  costs  against  the  defendant; 
and  It  cnnnot  be  aoHumed  In  this  action, 
for  thn  want  of  proof  of  present  Injury 
earned  by  the  restraining  order;  that  there 
wus  no  occasion  to  employ  counsel. 
Rosser  v.  Tlmberlake.  Ala.  162.  More- 
over, It  appears  by  this  record  that  the 
abandonment  of  the  right  of  way  pro- 
posed to  be  condemned  was  consequent 
upon  the  delay  enforced  by  the  writ.  The 
charg«  and  rulings  of  the  trial  court  in 
respect  uf  the  claim  lor  attorney's  fees 
were  in  consonance  with  these  principles, 
and  free  from  error. 

With  reepect  to  the  damages  claimed  on 
account  of  the  company  being  obstructed 
and  delayed  lu  building  Its  road,  the  only 
evidence  Is  that  at  the  time  of  the  Issuance 
of  the  writ  It  hada  force  of  bands  engaged 
in  constructing  thn  road  over  the  right  of 
way;  that  this  force  continued  In  that 
work  for  two  days  after  the  writ  Issued 
and  was  served;  and  that  the  company 
**  was  largely  damaiared  by  being  enjoined 
from  the  use  of  said  right  of  way. "  This 
was  DO  evidence  of  damages  resulting  by 
way  of  delay  or  obstructioa  from  the  la- 
Junction,  upon  which  to  base  a  verdict  for 
the  plaintiff  In  that  regard.  Even  conced- 
ing that,  under  the  facts  as  to  the  flnal 
abandonment  of  this  right  of  way  being 
necessitated  by  the  Injunction,  the  plain- 
tiff would  be  entitled  to  recover  for  ex- 
penditures Incurred  by  the  company  In 
work  on  Its  road  there  previous  to  the 
service  of  the  writ,  or  even  previous  to  its 
service  on  the  ct>mpany'8  superintendent, 
the  testimony  supplies  no  datefrom  which 
such  damages  conid  be  assessed.  It  does 
not  appear  bow  many  hands  were  em- 
ployed, nor  whether  they  were  to  be  paid 
at  all,  nor,  If  paid,  what  they  were  to  or 
dtd  receive,  nor  the  length  of  time  they  so 
]aboi*ed,  nor  the  amount  of  work  they  did. 
It  does  not  appear.  In  short,  tbat  any  ex- 
penses were  incurred  or  paid  for  work 
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done  upon  the  right  of  way  which  had  to 
be  abandoned  by  reason  of  the  Injunction. 
And  the  statement  of  the  witness  Scott 
tbat  the  companr  was  larg^  damaged 
by  being  «ijolned  from  the  use  of  this  right 
of  way  Is  not  only  not  competent  evi- 
deuce,— such  evldenceas.  If  admitted  with- 
out objection,  might  snstalu  a  verdict, 
though  Inadmissible  on  obJ«ction,--bnt  it 
Is  no  evidence  at  all.  It  IdtoIvcs  no  fact 
upon  which  a  verdict  could  be  supported. 
It  furnishes  the  Jury  with  no  basis  for  the 
assessment  of  any  damages  claimed  for 
delay  In  bulldlag  the  road,  or  for  dep- 
rivation of  this  right  of  way.  Yet  tba 
court,  in  effect,  directed  and  required  the 
Jury  to  assess  damages  resulting  to  the 
company  from  delay  in  consequence  of  the 
issuance  of  the  writ.  Charge  No.  5.  given 
at  plaintiff's  instance,  and  excepted  to,  la 
as  follows:  **If  the  Annlston  ft  Atlantic 
Railway  Company  was  delayed  by  the  Is- 
suance of  the  injunction,  you  roust  assess 
its  damages  for  that  amonnt.  In  addition 
to  attorney's  fees;  and  the  Jury  la  the 
Judge  of  such  damages,  and  they  must  as- 
sess the  same."  Delay,  was  proved,  but 
there  was  no  proof  of  cuaaequeut  dam- 
ages. Tho  luevltable  effect  uf  this  cbargs 
was  to  require  damages  to  be  asssesed  for 
mere  delay,  though  no  Injury  resulteck 
therefrom  to  the  compuuy.  That  It  did 
have  this  effect  Is  mnulfest  when  we  con- 
sider that  the  largest  amount  which  any 
of  thi  evidence  tended  to  establish  as 
reasonable  attorney's  fees  was  $400;  that 
no  effort  even  was  made  to  show  damage 
other  than  thlancept  for  delay ;  and  that 
the  verdict  was  for  91,000,  fftOO  of  which 
is  without  the  shadow  of  support  In  the 
testimony.  The  charge  was  therefore  not 
only  erroneous;  It  worked  positive  Injury 
to  the  defendants.  Charge  No.  4^  Is  of  the- 
same  cbaracter,  though  not  so  palpably 
open  to  the  objection  we  have  been  con- 
sidering. Neither  ,of  them  should  have- 
been  given. 

We  have  carefully  considered  the  action 
of  the  trial  court  on  the  demurrers  to  th» 
amended  complaint,  on  demurrers  to  cer- 
tain pleas  filed  by  defendants,  and  with 
respect  to  other  charges  given  and  refused. 
Many  of  the  points  involved  In  those  rul- 
ings have  been  diapoeed  of  adverariy  tf» 
appellants  l»  what  we  have  already  said. 
For  the  rest,  the  rulings  of  the  court  are 
so  patently  correct  in  every  particular 
that  a  discussion  of  them  in  detail  here 
would  subserve  no  good  purpose.  For 
the  errors  committed  Id  giving  the  fourth 
and  fifth  charges  requested  by  plaintiff  the 
Jndgoient  must  be  reversedt  and  the  cause 
remanded. 


iFoIlowiotr  iB  charge  No.  4:  **If  the  Jury  be- 
lieve the  evmeace,  you  must  find  tor  tlie  plalntifT 
for  tbe  reasonable  proven  value  of  the  attorney's 
fees,  both  in  the  chancery  and  supreme  courts, 
and  th«  proxlmatfl  damages  sastained  by  plt^- 
tUE  by  reaaon  cS  the  obtaining  of  the  writ  of  lu- 
junodcHi  In  this  case. " 
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TbcumiA  TftoirCo.  r.  Caup  et  ah 
{Suvreme  Gaunt  cf  Alabama.  Hay  21, 1S91.) 

EqClTT— JnBISDIOTIOir— ACCODHTJXO. 

Equity  will  not  entertain  Jnrisdlctlra  of  s 
bill  for  aa  acooont,  and  to  charge  defendant 
with  one-half  of  certain  ore  mined  on  and  moved 
from  certaiD  land  by  defendant,  and  In  which 
plaintifXs  claim  atumalrldtid  hatf  interest,  where 
the  bill  ftllwes  that  deftfudaut  is  In  possession  of 
the  land  nnder  a  purchase  from  one  who  had  no 
title,  as  tbe  Qoestlon  of  title  must  be  first  deter- 
mined before  an  aocountloff  could  be  ordered. 

Appeal  from  chancery  court,  Cherokee 
coQDty;  8.  K.  Mc8pauoen,  Chancellor. 

Bill  by  Carrie  Camp  and  othf>ra  agalnat 
Tetromseta  Iron  Company.  Defendant  de- 
murred, and  moved  to  diamine  the  bill. 
Both  the  motion  and  demurrer  were  over- 
ruled, aod  defendant  appeals. 

Tompktaa  A  Troy,  for  appellant. 

Coi-EHAN,  J.  The  purpose  of  tbe  bill  la 
to  have  an  axvoout  stated  between  plaln> 
tiffs  and  defendant,  and  to  charge  defend- 
ant with  one-half  the  Iron  ore  mined  and 
moved,  from  the  40  acres  of  land  described 
In  tbe  bill,  to  defendant's  furnace.  Plain- 
tltfa  claim  to  own  an  ondlvkler]  half  Inter- 
est In  tbe  land  under  the  will  of  their  fa- 
ther, wblcli  Is  made  an  exhibit  to  the  bill, 
and  aver  that  their  father  owned  a  half 
Interest  In  the  land  at  the  time  of  his 
death.  Tbe  bill  also  averstbat  defendant 
bam  mined  and  moved  400,000  tune  of  ore, 
of  tbe  value  of  940,000.  The  bill  avers 
"that  said  Tecnmseb  Iron  <^ompauyhas 
been  Id  possession  of  said  land,  as  com- 
plainemte  are  Informed,  believe,  state,  and 
cbarsei  nnder  and  by  a  purchase  from 
Qeo.  W.  Alexander,  and  complainants  In- 
■ISFt,  state,  and  charge  that  Qeo.  W.  Alex- 
ander bud  no  Interest  In  said  land,  and 
therefore  bad  no  authority,  ri(?ht,  or 
power  to  sell  or  convey  said  land  to  the 
said  Tecumseh  Iron  Co.,  as  be  never  did 
have  any  right  or  Interest  In  said  land; 
and.  If  any  sale  of  said  land  was  ever 
made  by  Qeo.  W.,  or  him  and  bla  wife,  it 
was  wholly  void,  bo  far  as  eaeb  sale  affect- 
ed  complainants. "  The  prayer  of  the  bill 
la  for  an  account  and  general  relief,  and 
does  not  ask  for  any  special  relief  as  to 
title;  neither  Is  the  bill  one  Beeklne  parti- 
tluD  of  the  land.  McEvuy  v.  I^nard,  89 
A1&.  457.  460, 8  Bontb.  Bup.  40;  McMatb  v. 
De  Bardelaben,  73  Ala.  68.  It  the  aver- 
ments of  tbe  bill  are  true,  the  defendant  la 
In  posoosrion  as  a  trespasser,  claiming 
tbe  right  lo  the  land  under  a  pui-chase 
from  one^eorge  W.  Alexander,  whom  the 
bill  avvn  bad  no  title  or  interest  In  the 
aamei^  Leaving  out  of  consideration  tor 
the  present  all  other  quentlons.  before  the 
court  could  proceed  to  order  an  acconnt, 
and  bold  defendant  nasponslble  for  the 
Iron  ore»  It  must  necessanly  determine  the 
dlBpoted  question  of  titles  to  the  land.  A 
party  cannot  accomplish  Indirectly  by  bill 
in  chancery  that  which  cannot  lie  done  di- 
rectly. The  rule  that  courts  of  etjaUy 
having  Jurisdiction  for  one  purpose  will 
proceed  to  settle  all  matters  gi^rmane  to 
the  disputed  question  cannot  be  Invoked 
Incases  where  the  equitable  Jarisdletlon 
of  tbe  court  cannot  be  exercised  until  It 
Jodlclally  determines  a  qaestlon  of  which 
it  has  no  eqaltable  Jorlsdlctlun.  To  bold 


otherwise  would  be  to  declare  that  the 
Illegal  assumption  of  Jurisdiction  by  the 
court  legalizes  the  assumption.  Many 
cases  ari»e  where  parties  ure  entitled  to 
equitable  relief,  a ud  for  complete  juutice, 
and  to  prevent  multiplicity  of  saltu,  the 
court,  having  Jurisdiction  to  administer 
the  equitable  relief,  will  adjudicate  many 
questions  purely  legal.  In  all  «uch  cases 
theequltable  Jurisdiction  was  Independent 
of  the  questions  which  were  of  u  purely 
legal  character.  A  court  of  chancery  has 
no  original  jurisdiction  to  try  salts  in 
ejectment,  or  settle  questions  of  adverse 
titles  resdng  upon  different  and  disputed 
facts.i/^elder  t.  Chtlds.  73  Ala.  574;  Ran- 
dle  V.  Boyd,  Id.  287;  McMath  v.  De  Bar- 
aelaben,  76  Ala.  6S;  Tyson  v.  Brown,  64 
Ala.  244;  Curry  v.  Peebles.  83  Ala.  225,3 
Honth.  Kep.  622;  Hambrlck  r.  Sussell,  86 
Ala.  201,  5  South.  Rep.  29S;  Foster  v.  Win- 
chester, (Ala.)  9  South.  Rep.  83;  McEvoy  v. 
Leonard, supra ;  Mining  Co.  v.  Hale.  (Ala.) 
B  Sonth.  Rep.  One  tenant  In  common 
under  certain  conditions  may  maintain  us- 
sampsit  against  his  co-tenant.  Wlietherthe 
avementa  of  the  present  bill  bring  the  case 
within  the  rule,  qiisere.  Fielder  v.  Chtlds, 
supra;  Strother  v.  Butler,  17  Ala.  733; 
Pike  V.  Bright.  29  Ala.  332;  Fuller  v.  Du- 
ren,  S6  Ala.  73 ;  Malone  v.  Hundley,  52  Ala. 
149.  The  bill  seeks  no  discovery  ol  the  de- 
fendant; neither  are  the  averments  of  the 
bill  anfflclent  to  show  a  mutuality  of  In- 
debtednesR  or  any  complication  of  ac- 
counts. As  was  held  In  Avery  v.  Ware,  58 
Ala.  475,  It  Is  not  every  matter  of  account 
of  which  a  court  of  equity  takes  jurisdic- 
tion. There  must  be  a  fiduciary  relation 
between  the  parties,  or  mutuality  or  com- 
plication of  accounts,  to  justify  the  Inter- 
vention of  aeonrt  of  equity.  Where  the 
accounts  are  all  on  one  side,  where  the  de- 
mands are  purely  legal,  and  the  amount 
ascertainable  hy  a  simple  calculation,  the 
remedy  at  law  Is  adequate.  Kuotts  v. 
Tarver,  8  Ala.  743;  Dickinson  v.  Lewis,  34 
Ala.G38;  Crothera  v.  Lee,  29  Ala.  337;  Klrk- 
man  v.  Vanlier,7  Ala.  217.  Equity  Jurisdic- 
tion in  matters  of  account  Isexerclsed  only 
where  some  special  cause  Is  alleged,  as 
where  the  accounts  are  Intricate,  or  dis* 
coveryis  prayed, orsouieother  ground  pe- 
culiar to  equity  exists.  Jewett  v.  Bow- 
man, 29  N.  J.  £q.  174.  An  accounting  is 
always  ordered  In  a  court  of  equity  where 
It  Is  an  Incident  to  some  other  relief,  bat, 
where  au  accounting  Is  the  only  grounds 
of  equitable  Intervention,  there  should  t>e 
some  averment  of  facts  to  show  that  a 
complete  remedy  could  not  be  had  In  law, 
or  some  fact  peculiar  to  a  court  of  equity. 
6  Amer.  ft  Eng.  Enc.  Law,  p.  720;  author- 
ities supra.   Reversed  and  remanded. 


Capital  Citt  Water  Co.  v.  Citt  Coitnctl 

OF  MONTOOHBBT. 

{Supreme  Court  qf  A  labama.  May  90, 189L ) 

HtnttOIPAI*  OORPORATIom  —  POWBRS  —  Watbr- 

Works— CoKBTKDCTioK  of  Obsikancb. 
1.  The  dty  of  Uontgomery  granted  to  a  oom- 
p&ny  the  riffht  to  ooustroot  and  jnaintain  a  sys- 
tem  of  water -works.  The  ordinance  provided 
that  the  pipe  system  should  cover  the  then  ex- 
isting streets,  and  that  the  company  should  place 
not  less  than  900  hydrants  so  located  tqr  the 
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as  to  iM  888  teet  apart,  for  the  tuo  of  which  the 
cdty  was  to  pay  tSi  each  per  aonam.  Any  addi- 
tional Intermediate  bydrants  located  by  the  city 
on  tiie  original  pipe  system  were  to  be  iree  of 
charge.  It  was  also  provided  that  the  works 
should  be  ertended  after  notihoatiOD  la  writing 
by  the  city  that  It  had  located  one  hydrant  on 
each  528  feet  of  the  proposed  extension,  to  be 
paid  for  at  the  same  rate.  Additional  Interme- 
diate hydrants  located  on  the  proposed  extension 
were  also  to  be  free.  A  pipe  system,  as  origi- 
nally planned,  sufficient  to  supply  all  the  streets 
and  the  200  hydrants,  was  30  miles  long;  but  the 
city  council,  while  making  no  change  in  the  lo- 
cation of  the  tiydrainta,  insisted  open  a  longer 

?ipe  system,  and  one  was  thereupon  constructed 
miles  longer,  under  an  agreement  that  only  bo 
much  of  the  longer  system  as  was  necessary  to 
supply  the  300  hydrants,  as  located  by  the  city, 
should  be  considered  the  original  pipe  system. 
It  was  claimed  by  the  company  that  the  city  was 
bound  to  locate  and  pay  for  one  hydrant  on  each 
528  feet  of  the  extra  7  miles.  No  notification  that 
the  dty  had  located  hydrants  along  the  elongated 
line  was  ever  given.  MelA,  that  the  cItT  was 
not  liable  In  damages,  under  the  original  ordi- 
nance, for  failure  to  locate  hydrants  along  the 
additional  7  miles. 

8.  The  agreement  as  to  a  longer  line  of  pipes 
made  after  tne  passage  of  the  ordinance,  being 
for  the  paipose  of  reaohing  by  a  longer  line  the 
300  bydrants  already  located,  and.  not  in  order  to 
locate  additional  hydrants,  does  not  impose  suoh 
liability  upon  the  oity;  its  effect  being  to  deprive 
the  city  of  the  right  to  locate  one  hydrant  on  each 
538  feet  of  the  extra  7  miles,  and  to  restrict  it  to 
300  hydrants,  and  suoh  Int^mediate  hydrants  as 
it  chose  to  put  in. 

8.  Under  section  6  of  the  charter  providing 
that  the  oity  may  establish  water-worla  or  oon- 
traot  for  the  furnishing  of  water  for  the  oitj,  It 
has  power  to  make  a  contract  with  a  company 
for  such  privileges,  and  to  pay  a  monthly  rental 
therefor,  for  IS  years;  and  its  authority  so  to 
do  is  not  restricted  by  section  9  of  the  charter, 
providing  for  the  levy  of  a  tax  for  ottj  purposes, 
and  that  the  city  shall  not  ooutraot  any  debt  for 
ordinary  expenses  except  soch  as  shall  he  paid 
out  of  the  current  revenues  at  tba  year  in  which 
the  debt  is  contracted. 

4.  A  complaintclaimingdamages  fora  breach 
of  contract,  whereby  a  city  undertook  to  pay  a 
certain  rental  for  bydrants,  and,  in  the  same 
count,  alleging  that,  under  a  certain  contract,  it 
was  the  duty  of  the  city  to  locate  certain  hy- 
drants, and  to  pay  rent  therefor,  which  it  failed 
to  do,  thereby  damaging  plaintiff  In  a  sum  equal 
to  the  rental  it  would  nave  received  had  the  hy- 
drants been  located,  declares  both  In  a99umpsit 
and  Id  case,  and  a  demurrer  will  lie  thereto  on 
the  ground  of  vagueness  and  uncertainty. 

Appeal  trom  circalt  court,  Montgomery 
;oniity{  John  P.  Hdbbauu,  Jadge- 

J.  M.  JTalkaer  aud  Roqaemon,  Wblte  & 
iicKeatle,  for  appellant.  W.  S.  Thorlng' 
ton. BDd  Tompkina  &  Troy,  for  appellee. 

McClrllan.  J.  The  appellant  water 
company  Is  the  plaiotitt  In  thfa  action.  In 
wbleli  It  is  Bouffht  to  recover  damaKee  to 
the  amonntot  96,500  from  the  city  of  Mont- 
gomery. Many  demurrere  were  Interposed 
to  the  complaint,  and  among  the  grounds 
assigned  are  that  both  aaaumpsit  and 
case  are  Joined  in  Its  one  count,  apd  that 
thecoraplHint  Is  vague,  uncertain,  and  in- 
definite,In  that  tt  dues  notappearfrom  Its 
averments  whether  the  cause  of  action  de- 
clared on  iB  In  HsaumpaU  or  ease.  These 
grounds  of  demurrer  were  sustained  along 
with  all  others.  Werefer  to  them  here  be- 
canse  of  the  difficulty  we  experlencetl  In  a 
preliminary  statement  of  the  case,  result- 
ing from  the  Inflrmity  of  the  complaint 


which  they  pointed  out.  We  were  nnable 
to  say  with  assurance  of  certainty  wheth- 
er the  reliance  of  plaintiff  Is  on  a  breach  of 
contract,  or  upon  a  breach  ul  doty  grow- 
ing out  of  a  contract.  The  complalDt  In 
its  opening  sentence  claims  "thesnm  of  six 
thousand  five  hundred  dollars  for  dam- 
ages, which  have  accrued  to  the  plaintiff 
up  to  this  time,  tor  the  breach  of  a  cun- 
tract"  existing  between  the  watw  com- 
pany and  the  city,  whereby  the  city  under- 
took to  pay  a  certain  rental  for  hydrants, 
etc.;  bnt  In  other  averments  of  the  com- 
plaint plaintiff's  claim  is  for  daraagea  re- 
sulting to  it  from  a  breach  of  duty  on  the 
part  of  the  defendant,  In  that,  by  reason 
of  certain  stipulations  of  a  contract,  and 
certain  things  done  thereunder  by  the  wa- 
ter company,  it  became  and  was  the  duty 
of  the  city,  though  nocontractto  that  end 
Is  alleged,  to  locate  and  have  put  In  place 
68  hydrants,  on  an  extension  of  the  tirigrl- 
nal  pipe  system  of  tbe  plaintiff,  for  which, 
when  so  located*  the  city  was  to  pay  the 
rental  equivalent  of  the  damages  claimed ; 
and  that  the  defendant  failed  to  so  locate 
and  have  put  in  place  such  hydrants,  and 
In  consequence  of  this  omission  of  doty, 
growing  cat  of  contract,  do  rent  accrued 
to  (»rbnB  been  received  by  the  plaintiff,  and 
it  has  been  damaged  to  the  amount  (if 
the  rent  It  would  have  tieen  entitled  to 
bad  tbe  city's  duty  in  this  behalf  been  per- 
formed. It  thas  appeara  that  the  com- 
plaint, containing,  as  It  does,  but  one 
coant,  claims  both  in  Assumpsit  and  In 
case,  or  that  it  Is  entirely  uncerCaln  which 
of  tbeae  two  forms  of  actlnn  Is  Intnided  to 
be  resorted  to;  and  tbe  demorrera  ad- 
dressed to  this  fault  were,  in  our  opinion, 
properly  sustained.  Munter  v.  Rogers, 
60  Ala.  283:  Myers  v.  Gilbert,  18  Ala.  467; 
Whilden  v.  Bank,  64  Ala.  1;  Chambers  v. 
Seay,  87  Ala.  658,  6  South.  Rep.  841; 
Sharpe  v.  Bank.  87  Ala.  644,  7  South.  Rep. 
106.  Tbe  questions  of  final  importance  in 
this  case,  however,  are  raised  by  other 
grounds  oftbe  demarrer,  and.  In  reviewing: 
the  court's  action  upon  them,  it  becomes 
necessary  to  pn.'termtt  tbe  Infirmity  of 
the  complaint  polnted  out  above,  and  to 
consider  whether,  on  the  facts  averred,  a 
recovery  could  be  bad,  either  in  aaaumpsit 
or  In  an  action  on  the  case. 

The  contract  between  the  parties,  for  a 
breach  of  which,  or  for  a  breach  of  doty 
springing  out  of  whtcb,  the  salt  was  Insti- 
tuted, is  lor  the  moat  part  In  the  form  of 
an  ordinance  adopted  by  the  city  conncll 
of  Montgomery,  and  assented  to  by  the 
assignor  of  plaintiff;  and  In  the  otherpart 
allegpd  to  be  asunaequent  agreement  In 
writing  between  the  parties  In  modifica- 
tion, or,  perhaps,  more  aptly  apeaking,  by 
way  of  construction,  of  the  ordinance,  lu 
respect  o(  Its  bearing  on  a  certain  alleged 
extension  of  plaintiff's  pipe  system  beyond 
that  re<iulred  by  or  In  contemplation  of 
the  original  contract.  The  ordinance  is 
set  out  in  extenso  In  the  complaint.  It 
grants  to  one  Uowland,  the  assignor  ut 
tbe  plaintiff,  and  bis  assigns,  tbe  ilKht  to 
constrnct,  maintain. and  operate  a  system 
of  water-works  in  the  city  of  Montgomery 
for  the  purpose  of  supplying  tbe  city  and 
Us  Inhabitants  with  water  lor  pablic, 
mannfactnilng,  and  domestic  noes;  and 
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contatDB  reffulatloDB  ae  to  tbe  cbaractnr 
of  tbe  works,  tbe  Blxe  and  general  loca- 
tion of  tbe  pipes,  tbe  Itlad  and  qaantlty  ot 
water  to  be  fumiabed,  the  rat«8  to  be 
charged  therefor,  except  aa  to  certain 
quantities,  for  stated  purposes  or  other- 
wise, to  be  supplied  to  tbe  city  ^af/s,  the 
aiuoonts  to  be  paid  by  tbe  city  for  water 
In  excess  of  such  stlputate^l  quantities,  or 
for  other  purposes,  etc.  The  sections  ot 
the  ordinaoee  which  bear  directly  upon 
the  rlglits  and  Uabilltlea  of  tbe  parties  in- 
Tolved  in  tbla  case  are  the  6tb,  Uth,  18tb. 
and  20th,  and  theae  are  as  loUows:  "Sec. 

Be  It  further  ordained  that,  leadlns 
from  this  pumping  station  to  Court 
eqaare.  there  must  be  a  24-1  neb  pipe,  and 
leading  from  this  pipe  there  must  be  other 
pipes  of  sofflclent  slie  to  fully  reach  and 
supply  all  parts  ot  the  dty:  bntthealse 
of  tbe  branch  mains  leading  from  aald  24* 
Inch  main  on  Court  street  to  tbe  other 
parts  of  the  city  la  to  be  hereafter  deter- 
mined upon  by  and  between  thf>  said  city 
cunncil  and  said  Arthur  U.  Howland,  his 
asBuclates,  succrasors,  or  asslsmees,  be* 
fore  the  work  contemplated  by  this  sec- 
tion la  commenced,  provided  the  said  city 
eonncll  Is  repn«ented  in  malclngsaid  selec- 
tion by  a  competent  hydraaiic  engineer. 
The  whole  ot  said  pipe  ayateni  shall  be 
such  aa  to  cover  and  supply  all  portions 
of  tlie  existing  streets  ot  the  city,  and  be 
furnishcfl  with  all  the  necessary  and  nsu- 
ai  atop^ates,  special  castings,  alr-valvea, 
bloW'Otis,  etc.,  and  place  not  leas  than 
two  bnndred  hydrants  thereon  of  ap- 
proved construction,  to  be  so  located  that 
■aid  hydrants  shall  average  52M  feet  apart, 
and  be  so  located  by  said  city,  with  two 
noaxlcs  of  such  size  as  the  city  may  di- 
rect; and  any  hydrants  which  the  city 
may  desire  to  place  ou  this  original  pipe 
system,  as  herein  provided  for,  shall  be 
famlahed,  maintained,  and  set  whenever 
anld  city  may  so  direct,  tbe  expense  there* 
of  to  be  paid  by  the  said  city,  and  the  city 
to  have  tbe  use  thereof  free  of  rentaL  All 
plpea,  castings,  etc.,  to  ne  of  flrst-clasa 
iron,  bitumenixed  and  tented  with  a  hy- 
drostatic pressure  of  400  touKtothe  square 
inch."  "Uec.  14.  Be  it  further  ordained 
that,  in  consideration  ot  these  premises, 
the  aald  city  council  hereby  agrees  to  pay 
to  aald  Arthur  H.  Howland,  his  asaod- 
ntes,  ancceesors,  or  assigns,  for  the  use  of 
the  hydrants  of  said  water-works  for  fire 
protection,  the  sum  of  eleven  thousand 
dollars  per  annum  for  all  of  tbe  hydrants 
located  In  tbe  original  pipe  ayatem  herein 

Grovided  for,  to  be  itald  in  equal  monthly 
istallments  during  the  existence  of  this 
contract,  the  use  of  all  other  hydrants 
hereinbefore  provided  for  to  be  free  to 
said  city."  "Sec.  19.  Be  it  farther  or- 
dained that  the  works  herein  provided  for 
shall  be  extende<l  within  reasonable  time 
atter  the  said  city  shall  notify  In  writing 
tbe  said  Arthur  H.  Howland,  his  associ- 
ates, aaccessors,  or  asslgos,  that  tbe  said 
city  has  located  one  hydrant  on  each 
tenth  ota  mile  ot  said  proposed  extension, 
to  be  paid  for  at  tlie  annual  rate  of  flfty- 
flve  dollars  per  hydrant.  Any  additional 
hydrants  which  the  city  may  desire  on 
such  proposed  extension  shall  be  located 
bj  the  city,  ond  furnished,  set,  and  main- 


tained at  the  expense  of  the  city,  as  pro- 
vided In  section  six  ot  this  article,  and  free 
of  rent.  Sec.  20.  Be  it  further  ordained 
that,  when  the  water-works  herein  pro- 
vided for  arc  completed,  as  stipulated  tor 
by  said  contract,  it  shall  be  obligatory 
upon  said  city  to  use  the  hydrants  uf 
said  water-works,  and  pay  for  the  snme 
as  herein  provided  tor,  daring  a  period  of 
fifteen  years;  but  this  shall  not  affect  any 
rlghta  and  privllegea  herein  granted  to 
maintain  and  operate  said  water-works 
in  furnishing  others  than  the  city." 

The  contention  set  forth  in  the  com- 
plaint is  that  tbe  original  pipe  system  re- 
quired by  section  6  of  tbe  ordinance,  nec- 
essary and  snfficlent  to  reach  and  supply 
all  portions  ot  the  existing  streets  ot  the 
city,  and  to  the  placing  thereon  of  200  hy- 
drants at  an  average  diatanee  apart  of 
628  feet,  was  SO  miles  In  length ;  and  it  is 
alleged  that  "Howland  and  associates.  In 
December,  1885,  presented  a  plan,  propos- 
ing for  the  adoption  of  the  defendant  a 
pipe  system  in  accordance  with  the  pro- 
visions of  section  (I  of  said  contract,  to 
cover  and  snpply  ail  portions  of  the  exist* 
Ing  streets  of  said  city,  •  *  «  and  so 
planned  that  not  leaa  than  two  hundred 
hydrants  could  be  placed  thereon  at  points 
already  located  and  determined  nn  by  the 
defendant,  **  ao  that  such  hydrants  would 
be  528  feet  apart;  that  this  plan  involved 
tbe  Inyluic  oT  only  20  milea  of  pipe,  which 
was  the  whole  of  said  pipe  system  which 
plaintiff  was  bound  to  conacrnct  and 
maintain  under  section  6.  It  la  furthu' 
made  to  appear  by  the  averments  of  the 
complaint  that  the  city  council  did  not 
accept  and  adopt  this  plan,  but  "was  de* 
fllroua  of  having  a  longer  lineof  pipes, and 
while  it  ordered  or  made  no  cbauge  in  tbe 
location  of  the  hydrants  themselves, 
which  twenty  nftUes  of  pipe  was  sufSclent 
to  reach  and  supply,  did  inalat  on  a  long- 
er line  of  pipe  to  reach  aald  hydrants; 
and  induced  plaintiff  to  cuiistmct  a  long- 
er line  of  pipe  by  the  distinct  agreement 
and  uuderstandlngin  writing  that  only  so 
much  of  the  long-pipe  ayatem  as  was  nec- 
essary to  reach  and  supply  the  hydranta, 
as  located  by  tbe  defendant,  was  to  be 
considered  as  the  original  pipe  system  re- 
ferred  to  in  section  6of  saldcontract."  On 
tlie  faith  of  this  agreement,  It  is  claimed, 
the  plaintiff  constructed  and  has  kept  sup- 
plied with  water,  etc.,  27  miles  ot  pipe,  in- 
stead ot  20  miles,  required  by  section  6; 
and  that  It  thereupon  became  defendant's 
duty,  within  a  reasonable  time,  to  locate 
one  hydrant  on  each  one-tenth  mile  ot 
said  additional  7  miles  of  pipe,  making  68 
hydrants,  and  to  pay  plaintlR  foreacii  of 
said  hydrants  tbe  snm  of  $55  per  annum; 
but  that  defendant  has  whf)lly  failed  and 
refosed  to  locate  and  haveerccted  said  hy- 
drants, and  to  pay  plaintiff  therefor,  as 
provided  In  section  19  of  the  contract. 
"  Wherefore  [the  complaint  continues  and 
conclndea]  the  plaintiff  aays  tbat.  by  rea- 
son of  the  premlaes.  It  becameand  was  the 
duty  of  the  defendant,  on  the  1st  day  of 
Aagust,  1886,  to  locatesald  sixty -eight  hy- 
drants on  said  extension,  and  to  pay 
monthly  to  plaintiff,  nnder  tbe  provisions 
ol  tbe  contract  aforesaid,  at  the  rate  for 
each  of  tlwstxty-elght  hydranta,  fltty*flve 
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dollara  per  annum,  op  to  and  Including 
the  let  day  ol  December,  1$S7,  whicb  the 
defendant  baa  wholly  failed  and  refuHedto 
do,  to  the  damttse  of  plaintiff  alxty-flre 
hondred  dollars ;  wherefore  It  anea,  "etc. 

It  la  tobebomelnmind.iDtbeconalders* 
tinn  or  this  case,  that  the  plaintiff  wan 
granted  the  right  and  astfumed  the  obll- 
gation  to  supply  water,  not  only  to  the 
city  In  Its  corporate  capacity,  but  nlao  to 
its  Inhabitants  Individually ;  tind  that  the 
supply' of  water  to  the  municipality  waH 
not  only  for  the  sappression  ol  fires,  but 
also  for  sprinkling  the  streets,  flushing 
sewers,  filling  and  running  fountains,  Ac; 
and,  further,  that  the  supply  of  water  to 
individual  and  private  corporations  was 
both  lor  domestic  and  manufacturing 
uses.  It  is  also  to  be  kept  in  view  that 
the  compensatlun  to  tbe  water  eompany 
provided  for  In  thf  ordinance  was  not 
alune  that  which  the  city  should  pay  tor 
the  pabllc  Qses  to  which  the  water  re- 
ceived by  it  might  be  devoted,  but  also 
that  which  Individuals  and  InduHtrlal  cor- 
porations should  payforwaterdevoted  to 
private  purposes.  We  cannot  concur 
with  counsel  that  tbe  city  was  to  "pay 
for*  tbe  water- works  un  a  basis  of  pipe 
niileiMce>  We  do  not  understand  that  the 
water-works  were  to  be  paid  for  at  all, 
or  have,  to  any  extent,  been  paid  for,  by 
the  city  or  Its  inhabitants.  The  works 
still  belong  to  the  water  company.  The 
undertaking  of  the  city  was  to  pay  for 
the  use  of  the  system,  and  water  supplied 
by  It  nnder  certain  circumstances  and  con- 
ditluna,  and  the  inhabitants  of  tbe  dty 
were  to  pay  tor  water  supplied  to  them. 
The  extent  of  the  city's  use  was  In  a  man- 
ner to  be  measured  on  a  basis  of  the  pipe 
mileage  used  by  it,  but  not  on  the  baals  of 
total  mileage,  more  or  lees  of  which  may 
not  have  contribnted  at  all  to  public  uses 
and  porpoaes.  It  Is  also  to  he  observed 
that,  while  the  water  company  Is  required 
to  construct  a  system  of  pipes  sufficient 
only  to  reach  and  supply  all  portions  of 
existing  streets,  and  not  less  than  200  hy- 
drants, located  638  feet  apart  thereon.  It 
has  the  privilege  and  right  to  constmct 
and  maintain  a  greater  length  of  pipes 
than  this,  either  in  the  streets  of  the  city, 
or  In  the  snburbs  thereof ,  or  within  the 
police  Jurisdiction,  or  even  entirely  beyond 
the  city.  Its  suburbs  and  police  bonnda- 
rlea.  Without  any  eontractual  stipula- 
tion, therefore,  or  any  action  to  that  end, 
on  the  part  of  the  city,  the  water  compa- 
ny was  authorliwd  to  extend  its  pipe  sya- 
tern  indefinitely,  and  wholly  without  ref- 
erence to  the  needs  of  the  city  with  respect 
to  water  for  Its  fire-engines,  streets,  sew- 
ers, public  fountains,  etc.,  and,  of  course, 
without  looking  to  the  city  for  compen- 
sation by  way  of  the  rental  of  hydrants 
or  otherwise  for  constructing  or  main- 
taining such  extension,  but  relying  on  pri- 
vate consumption  along  its  line  tor  a  re- 
munerative retnrn  for  the  ontlay  in  con- 
struction and  expenseof  maintaining.  On 
the  other  hand,  It  appears  to  have  been 
In  the  minds  of  the  parties  thnt  the  city 
would  at  some  time  have  need  of  more 
hydrants,  or  hydrants  In  other  places 
than  thiMse.  not  less  than  200  in  number, 
to  be  located  as  provided  In  section  6,  or 


that,  whether  such  additional  hydrants 
were  at  any  time  needed  or  not,  the  In- 
creasing wants  of  a  growing  and  ex- 
tending population  might  render  It  advis- 
able that  the  system  should  be  extended, 
and  to  that  end  power  should  be  reserved 
to  the  city  council  to  compel  such  exten- 
sion, which  the  water  compauy  conld 
make  of  Its  own  motion,  but  might  nut. 
It  WHS,  In  our  opinion,  upon  these  consid- 
erations that  section  19  was  made  a  part 
of  the  contract.  Without  it,  It  was  the 
right  and  privilege  of  the  water  company 
to  make  any  extension  of  the  original 
system  It  deemed  advisable,  but  the  city 
was  under  no  obligation  to  locate  hy- 
drants on  any  such  additional  lines  of 
pipe.  With  this  section,  the  city  had  the 
power  to  require  extensions,  and  upon 
extensions  so  required  It  became  Its  duty 
to  locate  not  less  than  10  hydrants  to  the 
mile,  and  to  pay  therefor  $65  each  per  an- 
num. But  the  manner  of  making  the  req- 
nisltlon  is  particularly  prescribed.  The 
provision  Is  that  the  works  provided  for 
*'shall  t>e  extended  within  a  reasonable 
time  after  the  said  city  shall  notify  In 
writing  the  said  Howland,  his  associates. 
sDccessom.  or  assigns,  that  the  said  dty 
has  located  one  hydrant  on  each  tenth  of 
a  mile  of  said  proposed  extension,  to  be 
paid  for  at  the  annual  rate  of  fifty-five 
dollars  per  hydrant. "  Without  such  no- 
tification, so  far  as  the  terms  of  tbe  orig- 
inal contractare  concerned,  them  la  no  ob- 
ligation on  the  part  of  the  city  to  locate 
or  pay  for  hydrants  on  any  extension 
made  by  the  company  For  remunera- 
tion In  respect  of  any  extension  made  In 
the  abseuce  of  such  requisition,  the  com- 
pany must  look  to  the  Individual  consum- 
ers of  water.  Confessedly,  in  this  case,  no 
such  notification  was  ever  given  Rowland 
or  his  assigns.  Qpon  the  terms  of  the 
original  contract  between  the  parties, 
therefore,  there  can  be  no  doabt  that  the 
extension  which  was  ma<le  of  the  lines  of 
pipe  by  the  plaintiff  did  not  and  conld  not 
Impose  any  dnty  upon  the  city  to  locate 
and  pay  for  hydrants  along  its  course. 

If  such  liability  as  is  claimed  by  the  com-  • 
plaint  exists  at  all.  It  must  result  from  the 
agreement  alleged  to  have  been  entered 
into  when  the  plans  for  tbe  original  pipe 
system  were  anbmltted  to  the  cltyconnal, 
subsequent  to  tbe  adoption  of  the  ordi- 
nance. We  have  quoted  moat  of  theawr- 
ments  as  to  this  agreement.  It  appears 
from  those  averments  that  the  lengthen- 
ing of  the  lines  of  pipe  as  proposed  in  tbe 
plans,  whlnh  defendant  then  Insisted  on 
and  Induced  plaintiff  to  consent  to.  was 
not  with  the  view  of  locating  additional 
hydrants  on  tbe  elongation  of  the  llnee  as 
originally  planned.  On  the  contrary,  It  la 
alleged  that  20  miles  of  pipes  were  ade- 
f)uate  to  fill  the  terms  of  the  ordinance, 
and  that  "plaintiff  was  not  bound,  under 
the  contract,  to  construct  or  fnrnlsh  more 
than  said  twenty  miles  of  plpetoreach  and 
supply  said  two  hundred  hydrants,"  but 
that  defendant  wanted  a  longer  line  of 
pipe,  and,  without  making  any  change  In 
the  location  of  the  hydrants.  It  "did  insist 
on  a  longer  line  of  pipe  to  reach  said  hy. 
drantB,'*and  induced  the  plaintiff  tocon- 
stFoet  snch  longer  line,  tbe  irresistible 


Digitized  by  Google 


Ala.)    CAPITAL  CITY  WATER  CO.     CITY  COUNCIL  OF  MONTGOMERY.  347 


eunclaaloD  le,  not  for  the  purpose  of 
■applylnif  other  hydrants,  or  of  locat- 
ing other  hydrants  thereon,  bat  solely  for 
the  purpose  of  reachlug  and  snpplylog 
the  200  hydrants  provided  for  by  sec- 
tion 6  of  the  contract,  and  already  lo- 
cated. Not  only  so,  but,  for  auffbt  that 
is  averred  In  the  complaint.  It  may  very 
well  be  that  no  part  or  point  of  the 37 
miles  of  pipe  which  were  laid  Is  dlHtunt 
more  than  528  feet  from  some  one  of  the 
200  hydrants  provided  tor  In  section  6,  so 
that  there  wuold  be  no  occasion  what- 
erer  tu  place  additional  bydrantathereou; 
the  whole  territory  covered  by  the  pipe 
system  <if  27  miles  belnjc  also  covered  by 
tbe  :iOO  hydrants.  Approaching  the  eon- 
Btructlon  of  the  written  agreement  alleged 
to  be  in  niudlflcatioQ  of  the  original  con- 
tract with  these  considerations  in  mind, 
and  reading  the  complaint  most  strongly 
against  tbe  plaintiff,  we  cannot  Ond  any- 
thing In  Its  terms  which  would  Justify  us 
In  holding  that  the  city,  by  lualsting  up- 
on a  longer  line  of  pipra  to  reach  and  sup- 
ply certain  200  hydrants  for  tbe  use  of 
which  it  was  to  pay  ¥11,000  per  annum, 
obligated  Itself  to  locate  and  pay  for  cer- 
tain other  68  hydrants,  covering.  It  is  (air 
to  assume,  the  same  territory,  and  there- 
fore of  aettber  benefit  to  the  defendant, 
nor  detriment,  so  far  as  tbe  use  thereof  Is 
concerned,  to  the  plaintiff.  We  do  not 
think  tbe  stipulation  that  "only  so  much 
of  tbe  long-pipe  system  as  was  ueceesary 
to  reach  and  snpply  the  bydraote,  as  lo- 
fated  by  the  d^endant,  was  to  be  consid- 
ered as  the  original  pipe  system  referred 
to  In  section  6  of  said  contract, "can  be 
taken  to  change  the  oondltlons  upon 
which  tbe  city's  liability  for  hydrantn  on 
extensions  of  the  system  was  made  to  de- 
f>end  by  section  19  of  the  ordinance. 
Of  couree,  such  a  eontitructlon  should,  If 
possible,  be  adopted  as  would  give  this 
HtlpuIatloD  some  field  of  operation;  and 
it  may  be  dlfQcult  to  find  such  tteld,e:icept 
in  the  interpretation  Insisted  on  by  the 
appellant,  that  the  additional  piping  was 
to  be  considered  an  extension  within  the 
section  last  referred  to.  Bat  to  give  It  that 
meaning  would  be  to  do  such  violence  to 
the  purposee  disclosed  in  or  inferable  from 
the  complaint,  as  actuating  the  parties, 
aa  would  Jastlfy,  Indeed  impel,  a  denial  of 
all  operation  to  tbe  alleged  modification, 
so  far  as  can  be  at  present  determined. 
Hut  we  need  not  go  to  this  extent.  We 
think  elfect  may  be  given  to  the  agree- 
ment other  than  that  insisted  on  by  ap- 
pellant's connnel.  Section  6,  in  providing 
for  tbe  original  pipe  system,  required  that 
It  Khould  be  such  as  to  reach  and  supply 
all  existing  streets,  and  such  also  as  to 
accommodate  not  less  than  800  hydrants, 
located  at  an  average  distance  of  528  feet 
apart,  or  10  to  the  mile.  If  the  original 
pipe  line  was  greater  than  20  miles,  It 
would  accommodate  more  than  200  by- 
draiite:  and,  If  the  27  miles  was  to  be  con- 
sidered "the  original  pipe  system, "  It  was 
the  right  of  the  city  to  have,  under  the 
terms  of  section  d,  more  than  200  hydrants 
placed  thereon.  S28  feet  apart,  and  to  use 
the  same  (or  tbe  same  remuneration  now 
paid  for  tbe  200,  vis..  $11,000  per  annum. 
TbesReetof  themodffying  agreem«Dt,ln 


our  opinion,  was  to  take  from  the  city  the 
right  to  require  one  hydrant  to  be  located 
for  every  tenth  ot  a  uiilf>  for  the  27  miles  of 
tlie  system,  and  to  limit  its  privilege  In 
this  respect  to  200  hydrants,  covering  only 
20  miles  of  tbe  pipes,  and  such  other  hy- 
drants, on  lines  withand  between  these,  as 
It  might  see  proper  to  have  put  in.  Thus 
constmed,  tbe  modified  agreement  can 
have  no  bearing  upon  section  10  of  tbe 
ordinance,  or  with  respect  to  any  "exten* 
sion"  contemplated  and  provided  for 
therein,  but  leaves  tbe  provisions  of  that 
section  to  the  same  operation  as  they 
would  have  bad  In  the  absence  of  tbe  sub- 
sequent written  agreement:  under  which, 
as  we  have  seen, uo  duty  could  be  Imposed 
on  the  city  to  locate  or  pay  for  the  use  ol 
hydrants,  other  than  those  provided  for 
In  section  6.  and  other  than  the  annual 
sum  agreed  to  be  paid  in  section  14,  except 
upon  a  written  notice  o(  the  location  o( 
hydrants  on  each  tenth  o(  a  mile  of  any 
proposed  and  required  extension.  Tbe 
complaint  falls  to  aver  facts  which  bring 
the  alleged  extension  of  7  mllee  within  tbe 
terms  of  section  19,  and  also  falls  to  aver 
facts. which  show  a  modification  of  that 
section,  or  of  the  contract  as  a  whole, 
which  would  impose  on  tbe  city  the  duty 
ot  locating  hydrants  otherwise  than  as 
provided  tor  by  It.  Had  the  purpose  6t 
the  parties  been  to  make  section  10  appli- 
cable to  the  alleged  extension.  It  was  an 
easy  matter  to  havn  expressed  tbat  pur- 
pose, or  to  have  employed  language 
leading  with  some  degree  of  certainty  to 
that  conclusion.  The  modlUed  contract 
alleged  does  neither.  We  see  no  escape 
from  the  conclusion  that  tbe  complaint,  1( 
In  Hmuatfait,  falls  to  allege  a  breach  ot 
contract,  and.  If  In  case,  fails  to  allege  a 
breach  of  duty,  on  the  part  of  the  delend- 
ant,  tor  which  the  damages  claimed  are 
recoverable.  The  demurrers  which  are 
addressed  to  this  delect  were  pro];>erly 
sustained. 

Other  demurrers,  which  were  also  sus- 
tained below,  raise  the  point  that  tbe  con- 
tract between  the  water  company  and  the 
city  is  violative  of  section  9  of  the  munic- 
ipal charter,  which  Is  as  follows.  "Tbe 
mayor  and  aldermen  shall  have  the  power 
and  authority,  tor  the  ordinary  expenses 
of  said  city,  to  assess,  levy,  and  collect  a 
tax  on  real  estate  not  exceeding  one-half 
of  one  per  cent,  on  tbe  cash  value  thereof, 
and  no  more  In  any  one  year;  and  tbat 
the  city  council  shall  not  contract  any 
debt,  or  Incur  any  liability,  In  tbe  future,* 
for  or  on  account  of  tne  city  of  Montgom- 
ery, except  such  as  shall  bo  paid  out  ot  tbe 
ordinary  current  revenue  collected  In  the 
year  the  debt  or  liability  was  contracted, " 
etc.  No  conclusion  we  may  reach  on  this 
qnratlon  will  affect  tbe  fate  of  this  appeal, 
since  the  Judgment  of  the  circuit  court 
must  beaffirmed  on  considerations  already 
adverted  to,  and  hence  we  will  not  enter 
upon  any  exhaustive  discussion  ot  it.  It 
is  proper,  however,  to  be  stated  that,  In 
our  opinion,  these  grounds  of  demurrer 
were  not  well  assigned.  Even  In  cases 
where  the  point  la  unaffected  by  other  pro- 
visions of  the  charter,  there  have  been  ad- 
judications by  most  respectable  courts  tu 
the  effect  that  a  liability  to  pay  monthly 
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or  annually  for  gaR,  water,  and  the  Hke, 
as  and  when  eupplled  to  a  munlvipallty, 
iB  not  within  inblbltionii  like  thatquuted 
from  the  charter  of  Muntgomery.  Eaet 
St.  LonlB  y.  East  St.  Lonls.  etc.,  Co.,  98 
111.  415;  Grant  v.  Davenpurt,  86  Iowa,394I; 
Dlvely  V.  Cedar  Falls,  27  Iowa,  233;  Wa- 
ter-Works Co.  V.  Utica,  81  Hnn,481 ;  Smith 
T.  I>edbam.  144  Mass.  177,  10  N.  E.  Bep. 
782;  ValparalBOT.UardQer,87Ijid.l.  There 
IB  inach  conflict  of  authority  on  tbe  point, 
however,  and,  Hlnce  the  validity  ot  the 
contract  involved  here  may  be  rested  on 
nnuther  consideration,  we  need  not  and 
do  not  decide  the  naked  question  we  have 
etated. 

The  other  consideration  referred  to  Is 
that  section  6  of  the  charter  of  Montgom- 
ery expressly  confers  authority  on  the  city 
to  "establish  or  purchase  and  maintain 
water-works,  or  contract  for  tbe  turnlsb- 
ing  of  water  for  Inlly  eapplylng  tbe  dly 
and  Its  InhabitantB  with  wboleaome  wa- 
ter, and  toregulatethe  manner  and  rate  of 
furulsIilnK  water  to  private  consumers,'* 
etc.  To  tbe  exercise  of  this  power  it  1b 
manifestly  essential  tbat  the  city  should 
have  authority  with  respect  to  makluK  a 
contract  for  water  supply,  to  Incur  Just 
anch  UabllltleB  as  It  huB  iwaumed  In  the 
contract  with  the  Capital  Qty  Water 
i^ompany.  and  this  authority  must  be 
taken  as  vested  in  It  as  neceeeary  to  the 
powHrs  which  are  expreesiy  granted.  This 
section  must  be  read  pari  punsa  with  sec- 
tion 9,  and  each  jflven  effect.  If  It  be  con- 
reded  that  botb  cover  the  same  fcround, 
the  former  docBBO  specially  as  to  Uabilltiea 
In  respect  of  water  supply ,  aud  must  prevail 
over  the  latter,  a  general  provision  relat- 
ing to  all  mnnlelpal  UabllltleB.  Affirmed. 


Htatk  ex  re/.  Police  Jvby  et  al.  t.  Jcdqb 
Second  JDdicial  Dibtkjct  Coubt.  (No. 
10.706.) 

(Supreme  Court  ttf  LouMana.  Jan.  180L) 

Ix>cATio3t  or  FAxnH-8BA,T  —  Powxas  or  Fouca 
JoBT  —  ELvcnox  —  Dboubatioit  or  Bbbolt— 

1.  Act  38  of  1888  conferred  powers  and  Im- 
posed duties  upon  the  police  ]nry  of  Bossier  to 
hold  elections  tonohlngilie  location  of  the  parish, 
seat,  and  to  ascertain  and  proclaim  the  result  of 
said  election*,  and  gave  to  its  declaration  and 
proclatnation  tbe  effect  of  ipso  facto  establishing 
the  parish-aeat  at  the  placeso  proolaim«l  to  have 
been  chosen. 

2.  The  police  Jory  is,  primarily,  the  Judge  of 
the  nature  and  extent  of  its  powers  and  datles 
under  the  law,  and  no  person  or  officer  la  com- 
petent to  question  or  reverse  Its  determtaatlon, 
except  by  an  appeal,  in  proper  form,  to  the  Judi- 
cial power.  Until  reversed  by  saoh  authority, 
its  determination  must  be  respected. 

8.  The  declaration  and  proolamation  by  the 
Jury  of  the  result  of  the  election,  as  beln^  In  fa- 
vor of  Benton,  had  the  effect,  under  the  law,  of 
makin?  Benton  at  least  the  de  facto  parish-seat; 
and,  although  its  de  Jure  title  may  be  In  diapate 
in  pending  litigation,  Its  de  facto  status  must 
be  accepted  ana  recogniied  until  the  qnestion  of 
title  is  Anally  settled. 

4.  It  is  of  vital  public  Interest  that  a  parish 
should  have  a  parish-seat,  which  should  be  fixed 
and  certain.  If  the  action  of  the  police  jury  has 
been  in  accordance  with  the  law,  the  parlsb-seat 
of  BossiOT  is  at  Benton.  It  had  power  to  act.  It 
has  anted.  Its  action  osa  be  set  salde  cnij  by 


Jadioiat  antht^ly  on  issues  properly  flramed;  and, 
until  so  set  aside,  every  offioer  and  person  la 

bound  to  respect  it. 

6.  It  Is  the  olear  daty  of  -  resjpondeut  to  hold 
the  terms  of  his  court  at  the  parish-Beat;  and  ha, 
Id  common  with  all  others,  is  bound  to  accept 
the  action  of  the  polioe  Jury  fixing  fiimiton  as  the 
parish-seat,  ontil  Jndiaiauy  annulled  and  set 
aside. 

(Sh/UtOMU  hy  the  Cburt) 

On  application  for  writ  of  zDancfamm: 
J.  A.  W.  Lowry,  Dlst.  Atty.,  I*an</  Jk 

lautd,  and  Joaooas  Smttbt  for  retatois. 

Beapondent  ta  pro.  per. 

Fbnnbr,  J.  Act  No.  88  of  the  general 
afiaembly  of  1888  provided  tor  tbe  removal 
of  tbe  parieh-Beat  of  Bosaler  parinh  from 
Bellevne  to  one  of  certain  named  places, 
to  be  determined  by  the  result  of  ewctions 
provided  for  la  the  act.  It  confided  the 
ordering  and  the  eond  act  of  said  election 
to  the  police  Jury  of  the  pariah.  The  po- 
lice Jury  were  to  order  the  elections,  and 
to  appoint  the  commlBBlonera  to  hold  tbe 
same.  Said  commissioners  were  to  make 
their  returns  to  the  police  Jury.  It  was 
made  the  duty  of  said  Jury  "to  proclaim 
tbe  result  of  saM  election  or  elections, " 
and  of  Its  president  to  declare  tbe  place 
so  proclaimed  "to  be  the  partsb-«eat  of 
B<wsler  parish."  After  the  last  elefitlon 
had  been  held,  certain  proceedings  were 
taken  by  the  police  Jury  and  Its  president, 
the  effect  of  which  was  claimed  to  be  the 
fixIUR  of  the  town  ot  Haughton  as  tbe 
parish-seat;  but  in  the  case  ot  State  v. 
Police  Jury.  8  South.  Kep.  476,  (decided 
by  uB  at  onr  late  Shreveport  term,)  we 
held  tbat  said  proceedings  were  Inopera- 
tive, and  did  not  constitute  an  aiKertaln- 
ment  or  pnKlamatlon  of  the  result  of  said 
election.  Since  that  decision,  the  police 
Jury  has  taken  further  action.  It  has 
proclaimed  the  result  ot  the  election  to 
be  In  favor  of  the  town  of  Benton,  and  Its 
president  has,  in  conformity  with  tbe 
law,  declared  the  parish-seat  remored  to 
Benton,  by  formal  proclamation.  Sec- 
tion 2746.  Rev.  St.,  and  Act  No.  Ill  of  1880, 
make  It  the  dnty  of  police  Jurlee  to  pro- 
vide, at  the  parish-seat,  a  good  and  snfTl- 
c1entcourt.honse,  with  requisite  furniture 
for  the  sitting  <rf  the  district  and  drcalt 
courts,  and  such  ofQces  and  fnmiture  as 
may  be  needed  by  the  clerks  and  sheriff 
said  courts,  and  also  a  good  and  snSlclent 
Jail  Accordingly  the  police  Jury  baa 
leased  a  building  for  a  conrt-house  at 
Benton,  and  has  ordered  the  records  and 
furniture  In  the  former  court-house  to  be 
removed  thereto,  and  the  same  have  been 
BO  removed.  Tbe  clerk  of  court,  tbe  sher- 
iff, assessor,  parish  treasurer,  and  clerk  of 
police  Jury  have  removed  to  Benton,  and 
established  their  offices  In  the  buildings 
provided.  In  this  state  of  case,  the  police 
Jury,  Joined  by  certain  parties  who  have 
suits  pending  in  the  respondent'M  court, 
bring  tbe  present  action.  In  which  they 
set  forth  the  facts  end  law  as  above  slat- 
ed, and  aver  that  the  town  of  Benton  Is, 
dejure  and  d«  fncto,  tbe  parish-seat :  that 
it  is  tbe  dnty  of  respondent  to  hold  the 
^erms  ot  bin  court,  as  fixed  according  to 
law.  at  Bald  parish-seat;  but  that  be 
I  openly  declares  and  proclatma  that  tae  will 
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not  rwogDlse  Benton  as  the  parish-seat, 
and  will  not  hold  court  there;  and  they 
pray  for  a  maDtlHmus  ordering  him  to  do 
so.  The  respondent,  In  his  answer,  makes 
no  specific  denial  o(  the  facts  alleged,  but 
sets  op  certain  Irrefcnlari  ties  In  the  pro> 
ceedings  ot  the  police  Jury  nnder  Act  83  of 
1»88,  which.  In  his  opinion,  vitiate  and 
render  null  their  proclamation  of  Bentun 
as  the  parish-seat.  He  avers  that  the 
parlsli-seat  has  not  been  changed  In  ac< 
Rordance  with  law,  but  remains  at  Its  lor* 
mer  site,  Beilevoe;  and  concludes  with  the 
statement  that,  ** until  the  question  is  set- 
tled, he  canuot  legally  hold  a  sesslun  ot 
court  at  any  place  other  than  at  Bellevae, 
the  old  and  long-establtsbed  parish-«eat. " 
Be  also  sets  up  the  pendency  ot  a  zaanda- 
mas  suit  brought  against  the  police  Jury 
by  the  mayor  ot  the  town  of  Haughton, 
the  object  ot  which  is  to  ascertain  judi- 
cially whether  Che  police  Jury  has  per- 
formed Its  duty  according  to  the  law,  and 
to  require  them  to  perform  that  duty 
gaily.  The  respondent  had  decided  that 
suit  Id  favor  ot  the  relator  therein,  and  a 
suspensive  appeal  had  been  taken  to  this 
court.  It  is  obvious  that  the  litigation 
referred  to  cuts  no  figure  In  the  present 
controversy,  being  andetermlned,  and 
pending  on  a  suspensive  appeal  beforethls 
court.  We  must  decline  to  anticipate  its 
decision  by  passing.  In  this  case,  upon  the 
dejure  title  of  Benton  to  be  the  parish- 
seat  of  Bossier  parish.  Suthclent  tor  all 
the  purposes  of  this  case  will  be  our  de- 
termination that  It  is  the  de  facto  parlsb- 
seat.  so  constituted  by  the  proclamation 
of  the  police  Jury,  to  which  alone  was  con- 
fided all  the  authority  over  the  subject- 
matter  delegated  by  Act  33  of  1888,  and 
which  has  acted  under  color  of  that  au- 
thority. Its  action  must  have  effect,  and 
must  he  respected  by  all,  until  It  shall 
have  been  annulled  and  set  aside  by  com- 
petent authority.  It  waa  the  right  and 
duty  of  the  police  Jury,  nnder  the  law,  to 
act.  It  has  acted;  and  the  law  gives  to 
Us  action  the  effect  uf  fixing  the  parish- 
seat.  The  law  does  not  postpone  this 
effect  until  It  8hall  have  been  Judicially  de- 
termined that  Its  action  was.  In  all  re- 
spects, confurniable  to  law.  It  was  the 
province  of  the  police  Jury  to  determine, 
primarily.  Its  duties  under  tlie  law;  and 
that  determination  cannot  be  reversed  ex- 
cept by  competent  Judicial  authority.  It, 
on  proper  issues,  the  Judicial  authority 
sh<iuld  decide  that  the  Jury  erred,  and 
that  its  action  was  void.  It  may  annul 
and  cancel  it;  but  until  this  Is  done  Its 
decision  must  be  respected  and  enfoiretl. 
The  case  is  governed  by  the  principles  ap- 
plicable to  de  tactc  ofHcers,  meaning 
thereby  offlcers  who  hold  and  exercise 
their  functions  w^ith  apparent  right,  and 
nnder  colur  of  l^al  authority,  and  whose 
acts  are  to  be  respected.  aUhousrli  their 
tfe^f/re  title  he  denied,  and  be  Involved  iu 
pending  litigation  with  adverse  claim- 
ants. This  la  based  upon  a  recognition  of 
the  pnbllc  interest  that  the  duties  of  the 
office  should  not  lie  In  abeyance,  but 
should  be  discharged  by  some  (tne  during 
the  pendency  of  litigation  to  determine 
the  Ifwne  ot  title.  2  High,  InJ.  fi  1815; 
Abb.  Law.  Diet.,  verba,  **i>e  Iketo. "  It  is 


erf  vital  pnbllcinterest  thatthe  parish-seat 
ota  parish  should  be  fixed  and  certain.  II 
the  action  of  the  police  Jury,  In  the  exer- 
cise of  functious  confided  to  it  alone  by 
the  law,  has  been  in  accordance  with  law. 
the  parish-seat  of  Bossier  Is  undoobtedly 
at  Benton.  It  does  not  lie  In  the  month 
of  any  person  or  officer  to  question  the 
legality  ot  the  Jury's  determination  of  Its 
own  duties  under  the  Jaw,  except  by  an 
appeal,  In  proper  form,  to  the  Judicial 

Sower;  and,  until  the  courts  have  finally 
etermlaed  the  Issue  adversely  to  the  jury, 
the  latter's  action  mast  be  given  effect 
and  be  respected  by  all.  We  therefore 
hold  that  Benton  is  the  t/e  yitefo  parish- 
seat  of  Bossier,  entitled  to  be  accepted  and 
treated  as  such  by  all  officers  and  other 
persons  until  the  action  ot  the  police  Jury 
shall  be  annulled  by  the  only  competent 
authority.  Of  course  no  question  can 
arise  as  to  the  duty  of  renpondent  to  hold 
the  terms  of  bis  court  at  the  parlab-seat, 
and  he  does  not  question  the  authority  ol 
this  court  to  direct  the  performance  o( 
that  duty  by  mandamna.  As  we  under- 
stand his  answer,  he  only  desires  the  In- 
struction of  the  court  as  to  what  his  duty 
in  the  premises  is.  We  are  very  clearly 
of  opinion  that  be  should  recognixe  Ben- 
ton aa  the  parish-seat  until  otherwise  Ju- 
dicially determlued,  and  should  bold  his 
court  at  that  place.  It  in  therefore  or- 
dered that  the  provisional  writ  of  manda- 
mua  herein  issued  be  now  made  peremp- 
tory. 

ALABAU4  ft  y.  Rt,  Co.  T.  STACBY. 
(Stiiireine  Court     MtaalatlippL  April  SO,  1891.) 
Oabbixbs  or  FAsasirasRt— Nsolwbnoi— Iimnm- 

OIBNT  PUTTOBM— AC0CM11IOD1.TION8. 

A  railroad  company  is  not  liable  for  in- 
lurles  to  a  passenxer  resaltlng  from  getting  her 
feet  wet  on  aliftnting  from  a  train  which  Is 
stopped,  not  at  a  atatlon,  but  near  a  public  road 
crossing,  where  there  is  no  platform,  hut  where 
it  is  usual  lor  the  train  to  stop,  and  where  the 
ground  Is  seneralty  iu  good  condition,  though  at 
the  time  m  the  aUeffed-aagligeiiGe  It  Is  wat  trom 
isIds. 

Appeal  from  circuit  court.  Hinds  coun- 
ty ;  J.  B.  Chhibuan,  Judge. 

Nugent  A  McWillie,  lor  mppeWtmt.  A.  H. 
Jayne,  for  appellee. 

Campbell,  J.  The  verdict  should  have 
been  for  the  defendant,  and  the  jury  might 
very  properly  have  been  so  instructed. 
We  are  not  able  to  discover  any  violation 
ot  the  right  ot  the  ptalntlll,  or  any  failure 
ot  duty  on  the  part  of  the  defendant,  in 
the  matter  complained  ol  In  this  action. 
Pearson  was  a  mere  "aagstation,"  where 
there  was  no  depot  or  accommodation  for 
passengers,  no  agent,  and  no  tickets  for 
sale,  but  at  which  persons  might  get  on 
or  off  the  train,  when  stopped  there.  A 
public  road  crossed  the  railroad  there, 
and  the  usual  place  ot  stopping  for  pas- 
sengers to  get  on  or  oft  was  somewhere 
about  that  road,  but  there  was  no  partic- 
ular place  to  stop.  The  surface  ot  the 
eart.h  waa  level  and  nearly  the  same 
about  there,  and  one  place  was  as  good 
aH  another  to  get  on  or  off  the  train.  Or- 
dinarily there  could  be  no  choice  uf  one 
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Rpot  nver  anotlier  to  get  on  or  off  a  car, 
but,  un  the  uccaslon  out  of  wliicb  this  ac- 
tioQ  aruee,  the  enrface  of  the  earth  was 
wet  froiu  much  rain,  anil  water  was  en- 
countered by  the  plalutltr  In  sufficient 
quantity  to  wet  her  feet.  It  the  train  had 
been  stopped  bo  as  to  let  her  off  at  the 
public  road  she  would  have  encountered 
mud  Instead  ot  water.  The  running  ot  the 
train  a  little  past  the  public  road  was  ex- 
plained by  the  presence  on  the  side  track 
uf  a  IreigUt  train  and  some  box-cars.  The 
sidetrack  united  with  the  main  line  but  a 
few  feet  from  the  public  road,  and  it  was 
necessary  to  clear  the  way  for  It  to  pasB 
onto  the  main  Hue.  The  plaintiff  went  to 
the  door  of  the  car  to  get  off,  and  was  on 
the  step  ready  to  descend  to  the  ground, 
w&ltlng  the  assistance  ot  the  cnnductor, 
when  he  arrlveil,  and  rendered  It,  and  she 
alighted  of  her  own  free  will,  not  request- 
ing any  change  of  the  portion  of  the  car, 
but  ivmurklng  on  the  bad  place  to  put  off 
a  lady,  which  was  responded  to  by  the 
conductor,  who  assented  to  her  remark, 
and  stated  that  "It  did  not  matter  soil 
was  the  station,"  or  something  like  that. 
We  deplore  the  mlsrortune  of  Mrs.  Stacey 
In  suffering  ill  consequences  from  getting 
her  feet  wet,  bat  it  should  not  be  visited 
upon  the  railway  company,  unless  it  did 
her  some  wrong,  and  thereby  produced 
the  harm  done  her,  and  this  cannot  be 
afHrnied.  The  place  was  perfectly  Bafe  and 
convenient  for  thelngress  and  egress  of  pas- 
sengers, ordinarily.  It  was  made  bad  on 
this  occasion  byver^'  heavy  and  continued 
ralus.  It  was  the  ill  fortune  ot  this  plain- 
tiff to  be  a  passenger,  and  debark  at  this 
place,  when  there  wan  "water  every- 
where," and  she  got  her  feet  wet,  and  suf- 
fered from  It;  but,  upon  the  facts  dls> 
closed,  she  has  no  just  claim  against  the 
railway  company  by  reason  of  it.  It  Is 
probable  that  the  jury  was  misled  by  the 
ninth  Instruction  for  the  plaintiff.  It  may 
be  construed  as  authorising  a  recovery  bo- 
cause  of  the  absence  of  "provision"  at 
Pearson  for  the  convenience  of  passengers 
which  would  have  saved  her  from  getting 
her  feet  wet.  It  was  not  ground  for  re- 
covery that  at  this  place  there  was  no 
special  accommodations  lor  paHsengers. 
The  place  was  safe  enough,  and  ordinarily 
convenient,  as  stated  above,  and  was  not 
so  at  the  time  spoken  of,  only  because  of 
a  rather  unusual  concurrence  of  circum- 
stances. The  court  correctly  Inutructed 
the  Jury  for  the  defendant;  and  it  is  Im- 
possiblt;  to  account  for  the  verdict,  except 
upon  the  assumption  that  the  Jury  felt  au- 
thorized to  find  for  the  plaintiff  because  of 
the  absence  ot  special  accommodations  for 
passengers  which  would  have  kept  her  off 
the  wet  ground.  Berersed,  and  remanded 
for  a  new  trial. 

Counsel  for  appellee  filed  a  suggestion  of 
error  In  the  decision  of  the  court,  to  which 
the  court  responded  aa  follows,  to- wit: 

Pek  CUKiAM.  No  case  in  this  court  has 
ever  received  more  careful  cnnslderatlon 
than  this,  with  an*  earnest  desire  by  each 
member  of  the  court  to  let  the  verdict 
stand,  If  we  could,  and  it  will  not  be  fur- 
ther considered.  It  not  decided  correctly. 


we  despair  of  oar  ability  to  so  decide  It. 
If  the  plaintiff's  case  is  meritorious,  she 
should  rejoice  in  the  opportunity  to  get  a 
proper  verdict,  and  not  be  dissatlsfled  be- 
cause of  the  setting  aside  ot  tbe  little  ver- 
dict she  obtained  before. 


DRDERICK  v.  WOLFB. 
(Supreme  Count  of  MiggiaatppL  A^nilSO,  1891.) 
CoNDiTioxAi,  Sale— Action  roR  Fbicb. 
The  purchasers  of  a  chattel  gave  a  note 
binding  themselves  to  pay  tbe  sum  stipulated 
ahsolutely  and  at  all  events,  title  to  remain 
l!:the  seller  aotil  fall  payment  of  tbe  price,  with 
the  right  to  repossess  hlmseU  of  the  ohattel  for 
his  own  secant^;  and  it  was  further  provided 
that  any  payment,  before  reshmption  or  posses- 
sloa,  should  be  considered  a  payment  for  use, 
and  that  "nothing  shall  constitute  a  defense  or 
offset,  or  delay  prompt  payment  of  this  note  aX 
matority. "  Held  that,  where  the  note  was  not 
paid,  the  fact  that  the  seller  advertised  and  re- 
sold the  chattel,  which  he  purchased  for  a  som 
that  left  a  balance  still  due  on  the  note,  will  not 
preclude  his  recovery  of  such  balance  from  the 
pun^aser. 

Apiieal  from  circuit  court,  Hinds  coBn- 
ty ;  J.  B.  Chbisuan,  Judge. 

Dederick  sold  to  Wolfe  a  hay-press  for 
the  sum  of  S460,  taking  in  payment  thero* 
for  three  notes,  ot  f  150  each,  payable  at 
several  future  dates,  the  title  to  the  press 
being  retained  la  Dederick  till  all  notes 
were  paid.  Two  of  the  notes  were  paid, 
but  default  was  made  as  to  the  last  note, 
when  under  the  contract  ot  sale  the  press 
was  advertised  and  sold,  and  Dederick  be- 
came the  pnrchaaer,  bnt  at  a  price  that 
still  left  a  balance  due  on  the  last  note,  on 
which  he  brings  this  suit  against  Wolfe, 
the  maker,  for  such  balance.  Judgment 
was  rendered  In  favor  ot  Wolte,  from 
which  Dederick  appealed. 

Brame  &  Alexander^  for  appellant.  E. 
B.  BaJdwrlu,  for  appellee. 

Campbrll.  J.  By  the  writing  sued  on 
the  makers  obligated  themselves  to  pay 
the  sum  stipulated,  absolutely  and  at  all 
events,  and  were  to  have  the  possession 
and  ui^e  of  the  article  named  until  full  pay- 
ment of  the  price,  or  until  deprived  of  It 
by  the  act  ot  Dederick  for  his  own  securi- 
ty, the  title  remaining  In  htm  until  full 
payment  of  the  agreed  price;  and  any 
payment  made  before  resumption  of  pos- 
session should  be  considered  as  payment 
for  UHC,  but  nothing  "shall  constitute  a 
defense  or  offset,  or  delay  prompt  payment 
of  this  note  In  full  at  maturity."  The 
manliest  purpose  ot  the  parties  was  to  se- 
cure the  press  to  the  buyer,  and  the  atlpu- 
lated  price  to  tbe  seller,  and  hence  the 
tranKfer  fur  use  ot  the  press,  and  the  re- 
tention of  title  in  the  seller  until  paid  for. 
The  transaction  was  plainly  a  sale,  with 
reservation  of  title  as  security  lor  the 
price,  and  resorting  to  the  press  as  means 
of  securing  payment  ot  the  note  was  in 
pursuance  of  the  contract,  and  did  not 
preclude  a  recovery  on  the  note,  which, 
by  Its  terms  and  the  superadded  stipula- 
tions, was  to  bH  paid  at  all  events,  and 
without  any  defense.  The  case  of  Bailey 
V.  Uervey,  IS6  Mass.  173,  relied  on  by 
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coansel  for  the  apiKUees,  rests  oo  the  aH- 
Humption  that  the  seller  was  nut  entitled 
totbeKouds  sold  and  (nil  pay  fur  them; 
and,  as  he  bad  seised  the  tbloKS  sold  and 
converted  tbem  to  bis  own  use,  he  had 
made  an  election  between  Inconnlsfeent 
things,  and  was  bound  by  this  election, 
lu  tbe  case  before  us  the  seller  merely  re- 
sorted to  the  thlDff  sold  to  make  it  avail' 
able  as  a  secbrlty  for  tlie  note  doe  and  un- 
paid. He  did  not  claim  the  right  to  the 
press,  and  the  money  too.  but  to  make 
what  he  could  by  a  sale  of  the  press  at 
public  outcry  after  due  notice,  and  hold 
tbe  jnakera  of  the  contract  to  pay  the  bal- 
ance. Dederick  did  not,  by  faia  criurse. 
elect  to  abandon  his  right  to  recover  on 
the  promise  to  pay,  nor  did  he  do  any- 
thing inconsistent  with  a  claim  fur  tbe 
performance  of  that  promise.  The  title 
was  retained  by  tbe  seller  for  tbe  very  pur- 
pose of  being  made  available  to  the  pay- 
ment of  tbe  money  promised,  and  It 
would  be  a  strange  result  If  tbe  exercise  of 
his  undoubted  right  by  tbe  seller,  as  stip- 
ulated fur  by  the  buyer,  should  preclude  a 
recovery  on  the  promise,  which  by  its 
terms  was  to  admit  of  no  defense.  It  is 
true  It  was  stipulated  that  any  payment 
made  should  be  considered  as  "payment 
foriiM,'*batItwfwulBOBtipnIated  that  no 
"eanae  shall  constitute  a  defense"  of  tbe 
promise  to  pay  the  money ;  and  the  prop- 
oeltionthatDederlck,  by  taking  possewlon 
of  the  press  to  make  It  available  as  securi- 
ty, surrendered  or  abandoned  or  lost  hla 
right  to  go  for  the  money  still  due,  is  not 
maintainable.  It  rests  on  tbe  view  that 
the  contract  was  really  a  mere  hiring  for 
use,  and  thac  the  seller  could  end  it  by 
taking  possession  of  the  press  at  any  time, 
and  treat  an;  payment  he  had  received  as 
hire  or  rent;  and  this  view  wuuld  he 
maintainable,  If  regard  be  had  to  a  Hinxle 
Htipnlatlon  of  the  contract;  but,  "In  de- 
termtulng  the  real  character  of  acontract, 
cuurta  will  always  look  to  Its  purpose, 
rather  than  to  the  name  given  to  It  by 
the  parties. "  Hervey  v.  Locomotive 
Works,  93  P.  S.  6(>4;  and  see  Heryford  v. 
Davie,  102  U.  S.  235,  in  whicb  latter  case 
tbe  court  dealt  with  a  contract  Hubstan- 
tially  like  the  one  before  ns,  and  touk  the 
same  view  ol  its  eCfert  as  we  do  of  this. 
The  cases  supporting  our  view  are  numer- 
oofl.  Many  are  referred  to  In  SAmer.  & 
EnfT.  Enc.  Law,4:!6.  Our  own  are  decisive 
in  ita  favor.  Uuko  v.Shackleford.  G«t  Miss. 
b52;  Burnley  v.  Tufts,  66  Miss.  48,  5  South. 
Rep.  B27.  It  wuuld  be  a  must  unreason- 
able interpretatltm  of  tbe  contract  to  bold 
tbat  Dederick'8  taking  puseeRsioD  of  the 
press  was  an  abaudonmentof  bis  claim  to 
be  paid  what  bad  been  promised,  and  not 
paid.  There  Is  uo  express  provision  to 
that  effect,  and  to  give  such  effect  to  Ded- 
erk'k's  act  is  to  cause  a  forlelture  of  hla 
right  to  be  paid  In  full,  at  all  events,  as 
promised  by  the  buyer;  while  the  other 
view  does  Justice  to  both  parties,  accord- 
lag  to  their  contract,  by  allowing  the  seller 
what  be  was  promised,  and  the  buyer 
what  was  purchased,  and  treating  the 
press,  as  It  was  Intended  to  be,  as  a  security 
(or  the  payment  of  the  stipulated  price. 
Reversed  i^nd  remanded  lor  u  new  trial. 


BlCHABDBOH  et  Ml.  T.  LbTKS  COUKISnOll^ 
■Sfl. 

(Supreme  Court  of  Jtfltsisfippl.  April  30, 189L) , 

EMIHBNT  DoKUK— LBVBBB-^UU.eH  TO  Adja- 
OBNT  FbOFSRTT. 

1.  Under  Uie  levee  act  of  MlulBslppl,  whieh 

{irovldes  that  on  the  condemaatioQ  of  land  for 
evoe  purposes  the  land-owner  shall  be  entitled 
to  the  damages  caused  to  his  "adjacent  property 
by  reason  of  the  use  of  his  land  or  other  proE>erqr 
for  right  of  way  of  said  leree, "  the  laud-owner 
is  not  entitled  to  damages  because  of  a  failure  to 
BO  place  levees  as  to  protect  his  land  from  the 
water  of  the  river,  or  because  the  levee  may  pre- 
vent such  water  from  flowing  off,  as  it  otherwise 
would,  and  may  deepen  the  water  in  an  overflow 
on  toe  land  between  tbe  embankment  and  the 
river,  as  these  damages  are  eonaeqaences  of  the 
land-owner^s  situation,  and  the  anthorited  effort 
to  promote  the  general  good  by  the  construction 
of  levees;  but  be  is  entitled  to  all  other  damages 
to  his  adjacent  land  which  are  not  remote,  and 
arise  directly  fn»n  the  taking  of  part  of  his  land 
for  levee  purposes. 

S.  The  land-owner  Is  not  entitled  to  oompea* 
sation  because  the  construction  of  the  levee  ren- 
ders the  land  lying  between  it  and  the  riverprao- 
tlcally  worthlesszor  asrloulture,  and  aeoesaftateB 
the  removal  of  booses  to  tiie  protected  side  ot  the 
levee,  as  these  are  consegnential  damages. 

S.  The  test  of  the  value  of  the  land  befftro 
and  after  the  taUae  is  Inapplicable  to  ascertain 
tbe  damages  resnlting  from  the  cods  traction  of 
levees. 

4.  Whereit  is  conceded  ibat  tlie  land  in  ques- 
tion, lying  between  the  levee  and  the  river,  Is 
rendered  wortlilesB  for  agrioaltoral  purposes,  ev- 
idence that  other  landB,  similarly  situated,  are 
successfully  ooltivated,  is  properly  exoladed  as 
irrelevant. 

5.  Thevalneof  tlie  land  adjacent  to  therlver, 
deprived  of  levee  protection,  as  compared  wiUi 
its  value  when  protected,  la  a  leeittmate.aubjeot 
gf  inquiry  as  to  the  amotmt  of  the  land-owner's 

damage. 

Appeal  from  circuit  court,  Issaqnena 
county;  Geokob  Winston,  Judge. 

In  July,  1S89,  tbe  levee  commissioners 
sued  out  a  writ  of  ad  gaod  damnum  to 
ascertain  the  damages  that  would  be  suf- 
fered by  Rlcnanlson  ft  May,  appellants, 
because  of  the  location  of  a  new  line  of 
levees  through  their  plantation,  pursuant 
to  law,  which  requires  the  commissioners 
to  ascertain  and  determine  **ttae  cash 
value  of  tbe  land  or  material  occupied  or 
used,  or  to  be  occupied  or  used,  (or  the 
right  o(  way  of  said  levee,  or  for  other 
levee  purposes,  and  also  the  damages 
caused  to  the  owner's  adjacent  property 
by  reason  of  the  use  of  bis  land  or  other 
property  for  right  of  way  of  said  levee,  or 
for  other  levee  purposes,  and  such  cash 
valae  and  damagesHhall  make  up  ttie  sum 
of  theirsald  award."  Acting  under  the 
writ  the  commlHsIonera  mHdean  award 
for  land  taken,  for  obstruction  of  drain- 
age, for  houses  In  the  right  of  way,  and 
for  crops  destroyed  and  rent  due;  a  total 
of  $4,070.49.  But  they  made  no  ollowance 
for  damages  to  land  lying  between  the 
old  and  new  levees,  or  for  adjacent  lands 
back  of  the  new  levee.  Appellants,  not 
being  «atiBfled  wltb  this  award,  took  an 
appeal  to  the  circuit  court,  as  anthoriwd 
by  law,  and  there  recovered  a  verdict  for 
$4,575:  and,  still  being  uusatlsfled,  ap- 
pealed to  this  court.  The  third  Instrao- 
tiuu  for  appellants,  as  giyen,  (the  modlfl- 
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cation  bj  the  coort  being  the  wordH  em- 
braced Id  the  parenthraPH)  it*  ae  fullowa: 
"The  court  iDHtructs  the  Jury  that  If  the 
land  taken  and  houses  thereon  adjacent 
to  the  levee  will  ht*  damaged  by  the  ralu 
and  alpe-water,  and  that  thla  damage 
(cannot  be  avoided  by  drainlnglt  off  andl 
will  be  saeh  that  the  houaes  wlU  bare  to 
be  moTed  to  avoid  anch  damage,  and  that 
moTlng  of  the  eame  will  be  the  cheapest 
mode  of  avoiding  sach  damage,  then  the 
Jury  will  find  the  extent  to  which  the  land 
win  be  damaged  by  such  water,  and  the 
cost  of  moving  said  hoanes. " 

Nugent  A  Mc  Willie,  tor  appellants.  Ter- 
jger  &  Per^,  for  appellees. 

Gahpbei.l,  J.  Tbe  points  presented  in 
thla  case  are  too  nnmeroua  to  make  it  de- 
sirable to  discuss  them  w!r/at//n,  and,  since 
they  may  all  be  resolved  by  the  applica- 
tion of  a  few  prlnclplea  applicable,  we  con- 
t^t  ourselres  with  a  statement  of  these 
principles,  whereby  to  test  the  result 
reached.  The  land-owner  is  not  entitled 
to  damages  because  of  a  failnre  to  so  place 
levees  as  to  protect  his  land  from  the  wa- 
ter ut  the  MlBSlsBlppi,  or  becaaae  the  levee 
may  prevent  such  water  from  flowing  off 
as  It  otherwise  would,  and  may  deepen 
tfte  water  In  an  overflow  on  the  land  be- 
tween tbe  embankment  and  the  river. 
These  are  consequences  of  tbe  situation, 
and  the  authorized  effort  to  promote  tbe 
general  good  by  theconstructlonol  levees, 
and  must  be  borne,  because  they  are  un- 
avoidable in  the  nature  of  things.  The 
legislative  scheme  la  to  protect  atralnst 
water  from  the  MIsHlssippl  river  by  an  em- 
bankment aofflcient  for  the  purpuae.  and 
It  Is  to  be  pat  where  the  board  Jntmsted 
with  the  execution  of  the  scheme  may  de- 
termine: and  tbe  land-ownermast  submit 
to  any  Inconvenience  or  disadvantage  or 
loss  resulting  to  him  consequentially,  as 
bis  misfortune,  to  be  borne  for  the  general 
good,  to  which  Individual  convenience 
mnat  be  sabordlnated,  except  where  it  is 
otherwise  provide.  CommiRSionera  v. 
Uarkleroads.  6S  Miss.  81)7.  The  eonstltn- 
tlou  guaranties  dne  compensation  to  the 
owner  for  property  taken  for  public  use, 
wid  In  observance  of  this  guaranty  theact 
nnder  which  this  condemnation  was  made 
declares  that  the  "cash  value  of  the  land 
or  material  occupied  or  used  •  •  •  for 
the  right  of  way  of  said  levee,  or  for  other 
pnrposea,  and  also  tbe  damages  caused  to 
Hie  owner's  adjacent  property  by  reason 
of  the  use  of  his  land  or  other  property  for 
right  of  way  lor  said  levee,  or  fur  other 
levee  purpusea, "  shall  be  tbe  measure  of 
due  compensation  to  him.  Theonly  place 
for  interpretation  Is  as  to  what  damages 
an>  caused  by  reason  of  tbe  use  ol  part  of 
bia  land  for  teveepurpoaea,  within  tbe  con- 
temptation  of  the  act.  That  damage 
caused  by  tbe  success  of  the  schemein  con- 
fining tbe  water  of  the  riv^r  Is  excluded 
seems  clear,  and  has  already  been  an- 
nounced. That  all  other  damage  which 
Is  not  remote,  and  arises  directly  from  the 
taking  of  part  for  levee  purposes,  result- 
ing to  the  owner's  adjacmt  land  Immedi- 
ately from  the  constructing  of  the  levee,  Is 
to  be  compensated  for,  seems  as  clear  as 


the  denial  of  damage  by  the  river.  This 
Ib  consonant  with  natural  justice,  and  It 
may  be  aasnmedtbat  It  wastbe  lefElslatlve 
purpose  to  secure  to  theowner  whose  land 
Is  takefor  alevee  indemnity  for  ail  damuge 
done  him  as  to  tbe  adjacent  land  heowns, 
notarising  from  the  accomplishment  of 
the  object  of  the  levee,  and  directly  pro- 
duced by  depriving  bim  of  so  much  of  his 
land  as  is  taken  from  him,  and  converting 
it  Into  such  a  shape  as  to  do  barm  to  his 
adjacent  land.  We  are  not  willing  to  de- 
clare a  rule  more  prMise  than  this,  for 
while  there  may  be  a  general  resemblance 
in  all  cases  ot  laud  near  the  river  there 
must  be  Individual  dltlftrenees,  and  eacb 
must  be  governed  by  Its  own  peculiar  ctr- 
trnmatances,  subject  to  tbe  general  rulea 
annonncod. 

After  careful  consideration  of  all  tbe  rul- 
ings of  tbe  court  upon  questions  ot  evi- 
dence, and  Its  action  In  giving  and  refoa- 
Ing  instructions,  our  conclusion  Is  tbat 
the  appellants  got  the  benefitot  eveiT  mle 
they  were  entitled  to  Invoke  for  the  guid- 
ance of  a  Jury  in  assessing  damagt-s,  and 
that  the  finding  of  the  Jury  abonld  not  be 
disturbed.  The  verdict  made  up  of  tbe 
items  sugg^ted  by  counsel  for  the  appel- 
lants shows  a  determination  to  allow  for 
all  the  land  actually  taken  at  thereto  of 
960  per  acre,  the  full  value  ot  the  growing 
crops  on  it,  (fffSO.)  $500  for  damage  to 
drainage  Inside  (the  protected  side)  of  the 
levee;  nnd  $786  for  damage  to  drainage- 
outside  tbe  levee.  In  all  this  there  is  noth- 
ing of  which  the  appellants  can  Jnatly 
complain.  They  were  denied  nothing  to- 
which  they  could  legally  lay  claim.  Ac- 
cording to  their  own  testimony,  their  land 
between  the  levee  and  the  rir«*  was  ren- 
dered practically  worthleMs  for  agricult- 
ural purposes,  and  for  this  they  sought  t» 
recover  damages.  The  removal  of  the 
houses  to  the  protected  side  of  the  levee- 
was  rendered  necessary  by  the  annual 
overflow  expected,  and  nothing  was  re- 
coverable for  that  consequential  Injury. 

Tbe  effort  of  tbe  appellants  to  have  ap- 

filled  the  test  of  the  valne  ot  the  tract  of 
and  before  and  after  the  taking  for  levee 
purposes  was  properly  defeated  becansfr 
of  its  manifest  Inapplicability.  Evidence 
of  tbe  duccessfnl  cultivation  of  portions 
of  land  between  the  levee  and  river  at 
various  places  was  rightly  excluded.  If  un 
no  other  ground,  because  It  was  shown- 
by  tbe  witness  Pepper,  and  perhaps  othara,. 
and  made  tbe  ground  of  a  claim  for  dam- 
nges,  that  this  particular  land  was  ren- 
dered vnlupless  fur  agricnltural  purposes, 
nud,  whatever  might  be  true  of  other 
lands  as  to  cultivation  between  the  levee 
and  river  had  no  relevancy  to  this.  The 
third  InstriKtion  asked  by  the  appellanta 
might  properly  have  bem  given  as  asked, 
and,  as  modilled  by  the  court,  la  subject 
to  verbal  criticism,  but  when  considered 
as  to  the  tnonght  expressed  by  It,  and  In 
connection  with  the  other  instructions,  no 
harm  was  done  by  the  modification,  tl'he 
value  of  the  land  adjacent  to  the  river  de- 
prived of  levee  protection,  as  compared 
with  Its  value  when  protected,  was  a 
le^ttmate  subject  of  Inquiry,  and  no  error 
was  committed  la  OTerrnllng  (he  objee- 
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tion  of  appetlantB  to  the  croafl-tnterroco- 
tory  as  to  that  propouiuleri  to  the  wit- 
iieBH  Uaya.  Every  Inquiry  which  will 
f-nuUle  the  Jury  to  rtetermine  the  damaEe 
done  to  the  owner's  adjacent  land,  within 
The  princlpluK  announced  Id  tills  uplniun^ls 
proper  In  a  CMHe  like  this.  Afflrmud. 


Bond  v.  Statb. 
(Supreme  Court  of  Misilssippl.  June  1, 1891.) 

lUCBIVEB— Dl»CUAKGB  FsNKlNO  ACTION— ReVITOB 

—Entry  of  Mi^tkiai^Uakmlebs  Ekkob. 

1.  Alter  returning  a  vordiot  for  defendant 
"under  the  circumstances  of  the  case, "  and  after 
defendant  bad  moved  that  the  words  qaoted  be 
strirkon  out,  the  Jarywere  polled:  and,  upon  be- 
ing ashed  If  the  Terdlctas  ouanged  was  their  ver- 
diet,  they  all  replied  In  tbe  afflrmatiTe,  except 
ooe,  who  said  It  was  his  verdict  only  with  those 
words.  Held,  that  the  action  of  the  court  in  or- 
dering the  entry  of  a  mistrial  was  uot  prejudicial 
to  de&ndant,  whore  the  verdict  was  entirely  un- 
siLpported  by  the  evidence-,  and  would  therefore, 
if  entered,  iiave  been  immediately  set  aside. 

3.  Where  the  receiver  of  a  railroad  is  seed 
in  his  official  character  to  aubjeot  to  liability 
the  property-ia  his  hands,  but  is  afterwards  dis- 
clurKed  irom  the  reoeiverabip  before  pleading, 
and  the  property  withdrawn  from  hi*  custody, 
no  judgment  con  be  rendered  asainst  him  In  his 
representative  capacity,  althoagn,  If  intervening 
rights  do  not  interfere,  the  oaase  may  be  revived 
by  proper  application  against  his  snooesscHT. 

Appeal  from  circuit  court,  Hinda  county; 
J.  ]J.  Chcjbuan,  Judee. 

Buad  was  receiver  of  the  VicksburK  & 
Meridian  Railroad  Company  by  appoint- 
ment of  the  re<ieral  court.  The  law  re- 
qaireH  each  railroad  company  to  keep  a 
bulletin-board  erected  at  the  dopota.  glv- 
fiiK  the  time  of  arrlral  and  departure  of 
trains,  wben  behind  aehedale  time,  and  bow 
lung.  etc.  Holt  waa  instituted  aga'nxt 
Btiod  aa  receiver  for  failure  to  keep  auch 
bulletin- board  posted  at  thedepotin  Juck- 
aon.  and  on  tbe  trial  It  was  proved  that 
said  bulletin-board  had  not  been  kept  post- 
ed us  required ;  and  the  Jury  brouKht  In  a 
verdict  fur  the  railroad  company  "  under 
the  ulrcumataueea  of  the  case. "  but  taxed 
the  euHta  agalust  tbe  railroad  company. 
The  attorneys  for  tbe  railroad  company 
moved  to  strike  out  the  wonls, "  under  the 
cln-umstanceci,'*  and  for  judpcment  for  tbe 
defendant  tbe  railroad  company.  This 
waa  met  by  a  demand  from  the  state  that 
the  Jury  be  polled,  uud  then  auked  If  the 
JudRmenc  for  defeadaut  was  their  verdict, 
with  these  words  stricken  out,  and  all  re- 
plied  **  Yea. "  except  one,  who  said  ft  waa 
his  verdict  only  with  the  words  added  to 
the  verdict.  The  court  ordered  a  miBtrlal 
entered,  and  on  the  next  trial  there  was 
verdlctand  Judgment  In  favor  of  tbe  atate, 
from  which  the  receiver  appraled. 

Kugeat  &  Memme,Xox  appellant.  TM. 
Mtller,  Atty.  tien..  for  tbe  State. 

WooDfl,  J.  Tbe  concluiiton  reached  by 
U8  In  thiB  much-argued  and  protractedly- 
eonaldered  case  makes  It  necessary  to  ex- 
amine two  iH>lnts  ouly : 

1.  Waa  there  reversible  error  In  tbe  ac- 
tion of  tbe  conrt  below  In  refnslng  to  enter 
the  first  Tenllctof  the  Jury,  and  In  order- 
Inga  mistrial  recorded?  It  is  wholly  nn- 
neceseary  for  us  to  say  whether  tbe  first 
verdict  as  returned  Into  conrt  by  tbe  Jury 
T.9so.no.l2— 23 
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was  ti:ood  or  not.  Tf  It  bad  been  entered, 
the  learned  Judge  mast  have  unhesltatintj:- 
ly  causL'd  It  to  be  set  aside,  aince  it  whs 
without  support  from  any  evidence  from 
any  quarter.  There  Is  no  pretense  that 
there  was  any  bulletin-board  In  tbe  depot 
on  or  abuQt  tbe  1st  day  of  December,  as 
charged  In  the  first  count  of  the  declara- 
tion, and  that  was,  In  substance,  the  com- 
plaint contained  lu  that  c  junt.  A  verdict 
violently  opposed  to  all  the  evidence  could 
not  be  permitted  to  stand;  oiid  this,  we 
must  suppose  had  weight  with  tbe  court 
Id  ordering  a  mlBtrlalentered.  Tbeaction 
complained  of  Is  thus  shown  to  have  been 
Immaterial,  and  no  wuy  prejudicial  to  ap- 
pellant's rights.  He  in  In  no  woi>se  condi- 
tion than  he  would  have  bvon  \l  the  ver- 
dict bad  been  entered  and  then  promptly 
set  aside;  and  this  Is  exactly  what  must 
bave  taken  place  it  hfs  motion  to  enter  the 
verdict  bod  prevailed.  Practically,  he 
Rtands  now  Just  as  he  would  have  stood  If 
the  verdict  had  been  entered  as  returned. 
HIh  hurt.  If  any.lH  only  tfchnlcal.  It  la 
damBum  absque  irfjuria.  We  must  there- 
fore, on  this  ground,  decline  to  reverne  the 
Judgment,  and  directthc  first  verdict  to  t>e 
entered. 

2.  The  third  plea  of  the  defendant  below 
averred  a  perfect  bar  to  the  further  prose- 
cution of  the  suit  against  him  ofnclally.as 
receiver,  and  the  demurrer  thereto  should 
have  been  overruled.  The  appellant  had 
been  appointed  receiver  of  the  Vicksburg  A 
Meridian  Railroad  by  the  circuit  court  of 
the  United  states  fortbe  Siiuthern  district 
of  Mississippi,  and  waa  sned  as  auch  re- 
celverlntbisaction.  After  auit  Instituted, 
and  before  plelntlH  beluw  filed  its  uuieud- 
ed  deolaratlon,  the  apijelliuit  waa,  by  an 
order  of  the  court  ni»polntinK  him,  fully 
and  fiiiHlly  dlarliaraed  from  the  reci'lver- 
shlp,  and  thlR  di^chai'Ke  from  hlH  olticlul 
trnst  he  eoueht  tu  avail  liim»elf  of  by  his 
third  plea.  Manifestly,  theault  waa  Inatl- 
tnted  to  charge  the  appHlant  In  bla  official 
character,  and  to  subject  to  liability  the 
property  of  the  railroad  company  held  by 
him  by  virtue  of  his  representatlvecharac- 
ter.  Tbeaction  Is  not  against  the  Individ- 
ual, and  the  purpose  was  to  reach  the 
property  of  the  railroad  company  In  his 
hands  as  the  representative  »t  th3  com- 
pany. Tbe  final  discharge  of  the  receiver 
put  an  end  to  bis  official  existence,  and 
withdrew  from  bin  care  and  management 
the  rond  and  property  of  the  company. 
The  diwharge  having  terminated  the  rep- 
resentative charai-ter  of  the  receiver,  we 
are  at  a  loss  to  understand  how  anyjudu- 
nient  could  be  rendered  against  bim  offi- 
cially that  would  render  liable  to  Its  satis- 
faction any  property  of  the  company,— 
property  In  his  bauds  when  suit  was 
brought,  but  now  finally  withdrawn  from 
htm  by  the  extinction  of  his  official  char- 
acter beforehls  plea  was  filed.  Tliere  is  no 
demaad  against  him  as  an  individual,  hut 
only  as  the  representative  of  the  railroad 
company.  It  seems  plain  to  us  that,  with 
the  termination  of  bis  repreaentatlvpcbor- 
acter.  and  the  withdrawal  of  the  road  and 
Its  property  from  bis  cnBto<ly  hy  tbe  order 
dlBcharglng  him.  no  Judgment  could  be 
rendered  against  bim  properly,  as  the 
representative  of  tbe  company,  whereby 
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to  make  Its  property  charfi:«ab1e.  His  offi- 
cial liability  ended  with  bin  official  exist- 
ence. Tbe  third  plea  dtmlosed  a  perfect 
delensefor  the  receiver.  See  Tele^rapn  Co. 
V.  Jewett.  115  N.  Y.  166,  21  N.  E.  Rep.  1036; 
Woodruff  7.  Jewett,  115  N.  Y.  267,  22  N.  E. 
Bep.  156:  Farmers  Loan  &  Trust  Co.  v. 
Centrttl  R.  Co.,  2  MeCrary,  181,  7  Fed.  Rep. 
537;  Brown  v.  Gay,  76  Tex.  444,  18  S.  W. 
Rep.  472;  Beach,  Rec,  §§  715,  720.  The  case 
of  Miller  v.  L^b.  64  Barb.  4&4,  cited  and 
relied  upoo  by  counsel, Is  not  at  all  in  con 
filet  with  the  authorities  (t^uerally.  This 
cuse  is  authority  for  the  proposition  that 
the  discharge  of  a  receiver  cannot  be  suc- 
ceasfiiiiy  pleaded  In  an  uctlfin  brouKht  to 
recover  loi-  a  personal  liability  Incurred  by 
that  officer  durlug  his  receivership.  In 
this  case  of  Miller  v.  Lueb  the  receiver  bad 
seized  and  sold  property  claimed  by  tbli-d 
parties,  and  not  belonglnK  atall  to  the  es* 
tate  which  be  held  as  recelver.and,  on  this 
state  of  tact,  the  court  held  thedlsrhar^ 
DO  bar  t(>  the  action.  We  do  not  disHcnt 
from  that  onlnion.  nor  is  It  inhat-monious 
with  the  oi>inlons  generally  concurrinx 
with  the  views  we  have  advanced.  We 
are  not  to  be  understood  nalntlmatlnc,  as 
counsel  for  appellant  contends  the  law  Is, 
that  the  discharge  of  the  receiver  abates 
a  pendiuf?  suit.  Weseeno reason  tor  hold- 
ing otherwlKe,  in  this  case,  than  Is  held  In 
cases  generully  when;  persons  are  suetl  in 
a  representative  character,  and,  for  any 
reason,  cannot  be  proceeded  against  far- 
ther. By  proper  application,  we  are  of 
opinion  that  the  cause  may  be  revived  or 
prtKeeded  with  against  the  succrasor  of 
the  receiver,  if  Intervening  rightsdo  nut  foi*- 
bld  all  hope  of  a  frultlul  recovery. 
Reversed. 


DiEBiGL  T.  StATR. 

(Supreme  Court  qf  Afiutuippii.  June  1,  UBL) 

GaMIHQ  —  LlABIUTT  Or  LesSOB  rOS  FBRMITTtNO. 

The  lessee  of  a  baildinfcwho  sublets  »•  por- 
tion thereof,  and  retains  no  control  over  it,  is  not 
g^UtT  of  permitting  ffamlng  in  auch  portion,  un- 
der Code  Miss.  {  2848,  making  it  unlawful  for 
any  "owner,  lessee,  or  occupant"  of  a  building 
to  knowingly  permit  gaming  therein.  Distin- 
guishing Mount  T.  State,  7  Smedes  ft  M.  377. 

Appeui  from  circuit  court,  Adams  coun- 
ty; W.  P.  Cabskdy,  Judge. 

Appellant,  Dlebel,  was  Indicted,  under 
section  2S48,  Code  18^,  as  lessee  and  occu- 
pant of  a  certain  building,  for  knowingly 
permitting  gaming  on  bis  premises.  The 
facts  are  that  Diebol  leased  from  one 
Schwarts,  for  tbe  period  of  one  year,  a 
twoHBtory  building;  and  leased  the  upper 
story  to  one  Orittln,  who  curried  on  a 
gambling  room  tlierein.  There  was  no 
connection  between  Diebel's  saloon,  In  tha 
lower  story,  and  the  upper  story;  the 
stairs  reaching  the  npper  story  being 
on  the  outside.  Dlebel  had  no  connection 
with  Dor  control  over  the  upper  story 
after  leasing  it  to  Griffin;  and  there  was 
no  proof  that  heever  permitted  gaming  In 
his  part  of  the  building,  or  knew  of  or  per- 
mitted gaming  in  the  upper  story.  The 
court  instructed  the  jury  that,  it  they  be- 
lieved from  the  evidence  that  Diebel  rent- 
ed a  part  ol  the  building,  leased  hy  him 
from  Schwartz,  to  Urllfln,  and  knowingly 


allowed  bim  to  run  a  pnker  or  gambling 
room  therein,  they  must  convict.  There 
was  verdict  of  guilty,  and  Judirinent  im- 
posing a  flno  of  $250  against  Diebel,  from 
which  he  appealed.  Code  Miss.  2H4S. 
makes  it  unlawful  for  any  "owner,  leiuipet 
or  occupant"  of  any  building  to  knowing- 
ly permit  gaming  therein. 

Juwes  G.  LtfHch,  andFraoit  K.  Wiuebea- 
ter,  for  appellant. 

Campbbi.l.  C.  J.  In  Mount  v.  State.  7 
Smedes  A  M.  277,  It  appeared  that  tbe  de- 
fendant was  the  keeper  of  a  hotel,  and  had 
leased  rooms  to  gamblers,  who  carried  on 
their  gamlug  in  these  rooms  nnderclrcnm- 
stancea  justifying  the  belief  that  be  knew 
of  It.  and  he  was  held  property  convicted 
under  section  13,  p.l»44.  Hutch.  Code,  then  in 
force,  and  neariy  the  same  as  section  2K4H 
of  our  present  Code.  But  the  facts  of  this 
case  are  widely  different  from  thoso  in  the 
case  belore  ns  for  decision.  This  defend- 
ant was  not  owner,lessee.  or  occupant,  in 
the  meaning  of  the  law,  of  tbe  building  in 
which  the  gaming  was  carried  on.  He 
had  assigned  the  term  as  to  the  npper 
story,  and  had  no  connection  with  It  or 
control  over  it,  and  could  not  beheld  to 
be  guilty,  under  section  2H48.  The  case 
cited  In  the  opinion  (Mount  v.  State) 
shows  that  the  contmlling  reason  for 
holding  Mount  guilty  was  his  knowingly 
permitting  rooms  in  his  hotel,  over  which 
he  had  control  as  landlord,  to  be  used  for 
a  time  1l  violation  of  law.  Bevemed  and 
remanded. 


Pattbrbom  et  af.  v.  Dubfry  et  al. 
(Supreme  Couirt  cf  MU9lBaippi.         18, 1891.  > 
RspsMPnoM  ntoM  Tax-Salbb— Statutb  or  Xoii- 

rrATIONS-JHFAIIOT. 

Code  Miss.  1880,  S  58B,  provides  that  three 
years'  actual  occupation,  after  one  year  from  the 
day  of  sale,  of  any  lana  held  under  tax-tlt'e, 
shall  bar  recovery  on  aocouot  of  irr^rolarities, 
but  that  minors  and  Insane  persons  may  bring 
suit  within  such  time  after  removal  ot  their  dis- 
abilities. Complalnaut,  soon  after  his  majori^, 
flled  a  bill  to  redeem;  and  in  August,  1888.  a 
year  and  a  half  later,  other  parties  in  in- 
terest, the  youngest  8U  year*  of  site,  flled  their 
amended  bill,  alleging  that  one  of  their  number 
was  under  disability  of  minority  until  1886,  and 
that  the  others  were  under  disability  of  covert- 
ure from  1871  to  1880.  Thoy  also  contended  that 
the  lands  sold  to  respondents'  grantor  were  not 
delinquent  for  taxes  In  1869,  when  they  were 
sold,  and  that  the  other  lands  were  not  liable  fhr 
taxes  for  1877,  because  fb^  were  Uwn  ausesaed 
to  the  liquidated  levee  board.  Respondents 
pleaded  said  statute  of  limitations,  and  alleged 
thtiir  actual  occupation  for  more  than  three  years 
since  its  enactment,  and  before  oommeocemcnt 
of  suit  Held,  that  said  statute  was  a  complete 
bar  to  the  complainants  of  the  amended  bill,  bat 
not  to  the  original  oomplalnanL 

Appeal  from  chancery  court,  Yaxoo 
county;  H.  C.  Conn,  Chancellor. 

Suit  by  E.  R.  Durfey.  R.  W.  Durtey.  Mrs. 
Cassedy,  and  Mrs.  Dulaoy  against  Joseph 
Patterson  and  others  to  redeem  laud. 
Judgment  for  complainants.  Respond- 
ents appeal. 

Robert  Bowman,  for  appellants.  T,  H, 
CRmpbeJI  and  B.  G.  Hadsou,  for  appellees. 

Woods.  J.  The  complainant  E.  R.  Bur- 
fey,  soon  after  attaining  bh)  majority,  flled 
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hlB  bin  Id  tfaB  chancery  conrt  of  Yazoo 
county  against  the  respondents,  ia  wblcb 
he  alleses  that  as  one  of  the  devisees  or 
Mrs.  Eliza  Askew,  deceased,  his  maternal 
grandmother,  he  was  entitled  to  en  andi- 
vided  one-fourth  Interest  In  the  lands  in 
Controversy ;  that  theseverul conveyances 
nnder  which  the  rosponden  ts  claim  title  to 
the  entire  estate  In  the  lands  Is  a  cloud 
upon  bis  nndlvided  Interest  therein;  and 
he  prays  to  redeem,  and  for  an  aiMsount- 
Ing.  etc.  The  respondents  In  their  ans wot, 
beHldes  a  vast  multitude  of  other  matters, 
show  that  one  Mercer  acquired  the  state's 
title  to  a  portion  of  the  lands  by  convey- 
ances from  the  auditor  of  nubile  accounts 
In  the  years  1879  and  1880,  and  to  the  re- 
mainder of  said  lauds  by  deed  from  Gwln 
and  Hemingway,  commissioners,  In  the 
year  1880:  that  tbey  were  Mercer's  vendees 
by  several  purchases  about  the  year  1S80; 
they  deny  the  Invalidity  of  the  tax-deeds 
under  which  they  claim  t(>  derive  title, 
and  they  deny  that  their  deeds  are  cliiuds 
upon  complainant's  title;  they  deny  their 
liability  for  mesne  pruHts  and  rents,  even 
If  complainantls  entitled  to  redeem,  which 
they  deny.  In  August,  1SS9,  a  year  and  a 
half  after  the  original  bill  bad  been  tiled, 
by  leave  of  the  couri  the  adult  brother  of 
complainant  and  two  adult  sisters  were 
permitted  to  make  themselves  parties 
complainant,  and  to  amend  the  original 
bill.  The  bill,  as  amended,  alleges  that 
the  complainants  are  the  rlghtlul  owners 
of  the  lands  by  devise  from  Mrs.  Eliza 
Askew,  deceased ;  that  E.  R.  Uurtey,  the 
sole  complHlnant  In  the  original  bill,  was, 
and  one  of  the  complainants  in  the  amend- 
ed bill  was,  under  the  disability  of  minor- 
ity until  April,  1886;  and  that  the  sisters, 
complainants  in  the  amended  bill,  were 
under  disability  of  coverture  from  1871  un- 
til IK80.  and  that  the  claim  of  title  by  de- 
fendants Is  a  cloud  upon  tbelr  own;  and 
they  pray  cancellation  of  defendants' 
deeds  as  clouds.  To  this  amended  bill  the 
defendants  made  voluminous  answer,  set- 
ting np  the  various  matters  In  defeuKe 
offered  In  their  aaswer  to  the  original  bill, 
and  especially  pleaded  the  statute  uf  limit- 
ations of  three  years  contained  In  section 
539,  Code  1880,  alleging  that  the  defeud- 
antJi  have  been  In  the  actual  occupation  of 
said  lands  for  more  tbah  three  years  since 
that  statute  of  limitations  was  enacted 
and  before  the  commencement  of  this  suit. 
To  invalidate  the  several  deeds  under 
which  the  defendants  claim  title  deriva- 
tively. U  is  contended  by  counsel  for  ap- 

Eelleea  that  the  lands  conveyed  to  Mercer 
y  Gwin  and  Hemingway,commlBslonera, 
were  not  dellnqtieut  for  taxes  In  1869. 
when  they  were  sold  to  the  levee  board, 
and  that  the  other  lands  in  controversy, 
purchased  by  Mercer  from  the  auditor  of 
public  accountti,  were  nut  liable  to  sale  fur 
non-payment  of  taxes  fur  the  year  1877, 
fur  the  reason  that  they  were  then  as- 
MBsed  to  the  liquidating  levee  board. 

Grant  all  these  detects  and  irregularU 
tles,  and  the  rase  Is  no  way  faeliied  In  so 
far  as  the  three  complainants  who  were 
made  part>es  to  the  amended  bill  are  con- 
cerned. The  youiigCHt  of  tnese  tbi-ee  cum- 
plalnants  was  near  30  years  of  age  when 
he  became  a  party  to  the  suit,  and  the 


other  two  added  complainants  are  yet 
older.  The  defendants  are  shown  to  have 
been  In  actual  occupation  of  their  lands 
since  18S1.  The  statute  of  limitations  of 
three  years,  found  in  section  539. Code  1880, 
interposes  an  insurmountable  bar  to  any 
recovery  of  the  lands  by  R.  W.  Durfey, 
Mrs.  Cassedy,  and  Mrs.  Duieny.  We  hold 
the  statute  operative  from  Its  enactment, 
and  Its  letter  and  spirit  bar  the  three 
older  complainants.  In  pursuance  of  the 
public  policy  to  punish  tbedellnquent  tax- 
payer, and  to  secure  the  purchaser  of  land 
at  tax-sale,  or,  derivatively,  under  for- 
mer sales  for  taxes,  and  to  make  sn  far  as 
legislation  iiavlng  these  objects  In  view 
can  dn  Ro,  all  lands  pay  taxes,  the  legis- 
lature Boacted  this  statu  te  of  repose ;  say- 
ing, f  n  effect,  to  all  delinquents. "  You  shall, 
despite  your  pa^t  n^lect  and  refusal  to 
pay  taxes,  have  yet  three  years,  after  one 
year  from  the  day  of  sale,  in  which  to  pay 
your  delinquencies,  and  redeem  and  save 
your  forfeited  lande;  but  your  failure  to 
act  within  the  prescribed  period  Hhali  bar 
any  right  uf  action  for  a  recovery,  unqual- 
Idedly  and  absolutely,  save  in  cases  of 
minors  or  Insane  persons,  and  against 
these  the  statute  shall  not  run  until  after 
the  removal  of  thdr  disabilities."  The 
period  of  redemption,  as  to  the  three  older 
complainants,  has  expired,  and  tbdr  right 
to  recover^'  is  Anally  barred. 

As  tu  E.  K.  Durfey,  the  bar  had  not  been 
completed  when  he  filed  his  oristiial  bill, 
asserting  his  title  to  an  undivided  one- 
fourth  lnterestinthelands,and  praying  to 
be  allowed  to  redeem.  If  the  defects  and 
Irregularities  In  the  tax-sales,  under  which 
defendants  derive  title,  really  existed,  E. 
B.  Durfey  can  take  advantage  of  them 
now,  and  Is  entitled  yet  to  redeem  upon . 
the  terms  pregcrtbed  by  our  laws.  Be* 
veraed  and  remanded. 


Booker  v.  Statb. 
{Supreme  Ctnart  qf  3ftostMip2>i.  Hay  18, 1891.) 

liARCINT— 8Dm0IX:i0T  OV  EVIDSKOS. 

Where  one  was  convicted  for  larcray  sole- 

Supon  the  evidence  that  he  was  the  possessor 
a  single  ox-oart  which  made  a  winding  track, 
and  that  a  cart  of  like  character  was  used  in 
carrying  aw^  the  stolen  cotton,  the  verdict  and 
jadf^nent  will  be  set  asldew 

Api>eal  from  circuit  court.Lowndesconn- 
ty;  L.  E.  Houston,  Judge. 

5.  Al.  a  W,  C.  Meek,  for  appellant.  T.  M. 
Miller^  Atty.  Oen.,  for  the  State. 

Woods,  J.  The  only  iei^tlmate  evidence 
in  the  record  before  ns  which  even  tends 
to  criminate  the  appellant  is  the  far.t  that 
he  was  the  poHsessor  of  a  single  ox-cart 
which  made  a  winding  track,  and  the 
further  fact  that  a  cart  of  like  character 
was  used  In  the  carrying  away  of  the 
stolen  cotton  In  conjunction  with  another 
vehicle  drawn  by  two  animals,  as  the 
state's  witnesses  deduced  from  certain 
circumstances  detailed  by  them  before  the 
Jury.  It  is  possible  that  the  defendant 
drove  his  single  ox-cart  on  the  night  in 
queetlon.  It  is  equally  puaslhle  that  the 
son  of  defendant,  who  was  driving  the 
curt  until  dusk  theevenlng  before,  was  the 
culprit ;  and  It  Is  possible  that  others,  who 
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were  about  defendant's  house  on  that 
nlKht,  drove  the  cart.  It  Is  even  probable 
that  tile  defendant's  vehicle  was  employed 
In  efTectlDg  the  larcenous  removal  of  the 
stolen  property.  Bot  there  Is  nothing  bnt 
Booker's  ownership  of  the  curt  which  can 
be  said  to  have  been  proved  against  him 
with  moral  certainty.  Atthe  worst, there 
Is  only  a  probability  of  delentlant's  guilt, 
looking  at  the  case  In  the  Itght  of  the 
state's  evidence  only,  and  no  roan  should 
be  convicted  on  mere  probability  of  guilt. 
Reversed. 


Stowbrs  v.  Postal  Teleohaph-CableCo. 
{Supreme  Cowt  of  MisHaslppl.   May  4, 1891.) 

UtmiGIFAI,  COBPOEATION B  —  CONTBOL  OF- StRSKTB 

— Tblbqbaph  Lines — CoMPBHSAtioy. 

A  oity  catinot  grant  to  a  telegraph  oom- 
puny  the  right  to  erect  Its  Una  along  a  public 
street  without  first  making  com  pen  Ration  to  the 
abutting  property  owoers,  ainoe  the  line  la  an 
additional  burden. 

Appeal  from  chancery  court,  Warren 
county;  Ci.afdr  Pintabd,  Chancellor. 

Appeal  from  a  decree  sustaining  a  mo- 
tion to  dissolve  an  Injunction  restralnlnft 
appellee,  a  telegraph  company.trom  erect- 
ing its  poles  In  front  of  appellants* proper- 
ty In  the  city  of  Vlckfiburg. 

Brhbett  it  Sheltoti.tor  appellant.  War- 
ren Cowan  and  Mclntoah^  WUU&ma  A 
RnsaelJ,  tor  appellee. 

Cooper,  J.  There  Is  some  conflict  In 
the  authorities,  but  the  decided  welgbt  is 
to  the  effect  that  telegraph  lines  form  no 
part  of  the  equipment  of  a  public  street, 
but  are  foreign  to  Its  use.  and  that  where 
the  abutting  owner  Is  the  owner  of  the  fee 
.  to  the  renter  of  the  street  be  is  entitled  to 
additional  componaatlun  for  the  addi- 
tional burrlen  placed  npun  his  land.  IjRW- 
is,  Em.  Dom.  S  181,  citing  Telegraph  Co.  v. 
Barnett.  107  111.  507;  Diisenbury  v.  Tele, 
graph  Co..  11  Abb.  N.  C.  440;  Metropoli- 
tan  Tel.  Co.  v.  Colwell  Lead  Co.,  50  N. 
T.  Super.  Ct.  488;  Tiffany  v.  Illuminat- 
ing Co.,  61  N.  Y.Snper.  Ct.  280;  Brnotne 
T.  Telegraph  Co.,  42  N.  J.  Eq.  141,  7 
Atl.  Rep.  851.  Contra.  He^^ett  v.  Tele- 
graph Co.,  4  Mactcey,  424;  Pierce  v.  Drew, 
180  Mass.  75;  Building  Ass'o  v.  Bell  Tel. 
Co.,  88  Mo.2i>8.  Though  the  question  was 
not  Involved  In  the  decision  uf  the  cose 
then  before  the  court,  Abnold.  C.  J.,  in 
Thcubold  r.  Bailway  Co.,  6  South.  Rep. 
23U,stated,ln  delivering  the  opinion  of  the 
court,  that  there  was  no  dirference  in 
right  In  cases  where  the  owner  of  theabut- 
tlng  laud  owned  the  fee  to  the  center  of 
the  street,  and  those  in  which  the  fee  was 
in  the  public.  To  that  declaration,  and 
upon  the  authorities  there  cited,  we  now 
give  the  force  of  decision.  It  follows  that 
it  was  not  competent  for  the  city  of  Vlcks- 
burg,  by  the  action  of  its  municipal  au- 
thorities, to  authorize  the  erection  of  the 
telegraph  wires  by  the  telegraph  company, 
to  the  injury  of  appellant,  without  having 
first  made  compensation  to  him  for  the  In- 
jury Inflicted  upon  him.  The  authority 
granted  by  the  municipality  will  protect 
the  company  in  Itb  Interference  with  the 
rights  of  the  public,  which  is  represented 
by  the  local  authorities;  but  It  cannot 


operate  to  withdraw  from  the  appellant 
his  right  of  property,  and  confer  it  upon 
the  company.  That  right  is  secured  by 
constitutional  provision,  and  can  only  bo 
secured  by  the  ezercian  of  the  right  of  em- 
inent domain,  and  npondnenompensation 
being  first  made.  The  decree  ls-reTerBe<1, 
the  Injunction  reinstated,  and  cause  re- 
manded. 


Dee  v.  State. 
(Supreme  Court  of  MiaaiMippi.  Vm^  11, 1S9L ) 
Frxsuoaks— Pbaotioiho  withodt  liioKiraB— ^Snr- 

TIOISNOT  or  IXDIOTMaNT. 

Under  Act  Miss.  1882,  p.  88,  %  SO,  which 
prohibits  persons  from  practicing  medioiue  with- 
out a  license,  and  defines  practioe  as  the  suggest- 
ing, recommending,  prescribing,  etc.,  the  use  of 
any  drug,  medicine,  or  other  agency  for  the  care 
or  relief  of  any  ailment,  etc.,  or  for  the  relief  of 
any  bodily  injury  or  deformity,  an  iodictment 
which  avers  uat  the  defendant  "did  practice 
and  prescribe  various  medicines, "  and  "did  dose, 
admioister,  and  apply  aald  vsrioaa  medioiues,  to 
the  good  people  of  I'unlca  county, "  ivinsuffloient. 

Appeal  from  clrcoit  court,  Tunica  eoun- 
ty;  R.  W.  Wit.LiAMSO.s,  Judge. 

Lowe  A  CocbruttfloT  appellant.  T.  M. 
iSlller,  Atty.  Gen.,  for  the  State. 

Campbell,  C.  J.  The  Indictment  Is  In- 
sufficient, because  It  does  nut  nver  that 
the  defendant  committed  the  offenserreat- 
ed  and  particularly  defined  by  section  'iQ 
of  "An  act  to  regulate  the  practice  of  med- 
icine in  the  state  of  Mississippi, "  approved 
February  28. 18R2.  (Acts,  p.  »3.)  The  act 
does  not  stop  with  prohibiting  nnHcensed 
persons  to  ^practice  medicine,"  but  de- 
clares what  these  words  mean  as  used  in 
the  act.  The  rule  ostabllshed  by  authori- 
ty is  that,  "where  the  words  of  The  etat- 
nte  are  descriptive  of  the  offense,  the  In- 
dictment should  follow  tbe  language,  and 
expressly  chaise  the  described  offentte  on 
the  defendant,  or  It  will  be  defective." 
Tested  by  this  rule,  this  indictment  Is  de- 
fective. It  does  not  charge  that  the  de- 
fendant suggested,  recommenflefl,  pre- 
scribed, or  directed  for  the  use  of  any  per- 
son any  drug,  medicine,  appliance,  of 
other  agency  for  the  cure,  relief,  or  palli- 
ation of  any  ailment  or  disease  of  mind 
or  body,  or  for  the  cure  or  reller  b(  any 
bodily  Injury  or  deformity.  It  doeeaver 
that  the  defendant  "did  practice  and  pre- 
scribe various  medicines,"  and  "did  doee, 
administer,  and  apply  said  various  medi- 
cines, to  the  good  people  of  Tunica  coun- 
ty;" but  what  this  was  for,  and  whether 
it  was  for  the  cure,  relief,  tir  palliation  of 
any  ailment  or  disease  of  mind  or  body, 
or  tor  any  bodily  Injury  or  deformity,  ts 
not  averred.  F(»r  all  that  appears  by  the 
Indictment,  the  practice,  preecriptiun,  dos- 
ing, administering,  and  applirations  by 
this  person  to  the  good  people  of  Tunica 
county,  in  mase,  as  charged,  may  have 
been  tor  some  other  purpose  than  for  the 
ri^llef  oT  aliment  or  dieease  or  bodily  Inju- 
ry or  deformity.  It  Is  highly  probable 
that  there  were  in  the  county  people  sick 
In  mind  and  body,  and  some  who  had  suf- 
fered bodily  injury  or  had  deformity,  and 
it  may  be— Indeed,  it  is  very  likely— that 
the  defendant  administered  and  applied 
doses  and  medicines  to  aome  of  these. 
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wbo,  not  being  whole,  needed  a  physician : 
bnt  the  Indictment  does  not  aver  this  to 
be  the  case,  and  we  are  not  permitted  to 
draw  on  probabilities  to  supply  tbe  lauk 
of  averment  by  the  Indlctiuent.  If  permit- 
ted to  indulge  In  surmiiies  susffested  by 
thiH  record,  and  make  them  the  basis  of 
decision.  It  would  be  concloded  that  tbere 
wen)  In  Tunica  county  persons  afflicted  by 
serloas  ailment  of  the  mind  tu  render  it 
poiwible  for  the  defendant  to  practice  med- 
icine and  violate  the  statute;  bat  tlie  in- 
dictment may  he  unjust  to  the  defendant, 
aod  the  sDrmlsea  sugKested  by  it  and  by 
the  verdict  of  tfuilty  may  be  onfuunded  in 
fact,  and  we  are  uot  authorized  to  brlnfc 
them  to  the  aid  of  the  indictment,  which 
,  Is  required  by  law  to  be  sufflclent  on  its 
*  face,  and  cannot  be  supplemented  by  es- 
aumptlons.  According  to  the  Indictment, 
the  defendant  dosed,  administered,  and  ap- 
plied various  medicines  to  the  good  people 
of  Tunica  county,— not  to  any  person  or 
tu  divers  persons  of  the  county,  but  to 
the  people  of  Tunica  county.  How  this 
was  done,  what  was  the  method  of  doinic 
It.  extraordinary  as  it  must  have  been, 
and  what  It  was  done  for,  does  not  ap- 
pear. Surely  the  whole  people  were  not 
diHcaaed  In  mind  or  body,  or  sufferln/f  from 
wounds,  fractures,  or  otherbodlly  injuries 
or  deformity  ;  and  as  the  defendant  is 
chareed  with  having  dosed,  administered, 
and  applied  rarioas  medlulnes  to  the  good 
people  of  the  county,  It  must  be  held,  in 
the  absence  of  averment  on  the  subject, 
that  the  dosing,  administering,  and  ap- 
plying ol  various  medicines  to  the  good 
people  by  the  defendant  was  forsonie  oth- 
er purpose  than  tbe  relief  or  palliation  of 
mental  or  bodUy  ailment.  What  it  could 
have  been  we  will  not  conjecture,  for  that 
iR  Inadmissible.  We  know  that  "medi- 
cine "  is  something  used  for  the  cure  of  dls- 
ease.and  that  thedetendantdoeedthe  peo- 
ple with  medicine  Is  suggestive  of  aliment 
or  disease,  and  that  it  was  for  the  cure, 
relief,  or  palliation  of  disease  that  she  did 
It;  hut  here  we  are  met  by  the  incredible 
supposition  of  the  good  people  ol  Tunica 
county  being  in  a  condition  to  take  doses 
of  mvdldne,  or  satf<!r  Its  administration 
or  application,  in  some  form,  and  are 
forcnd  to  the  conclusion  that  the  various 
"medicines  and  herbs"  were  administered 
to  tue  people  for  some  purpose  other  than 
disease  or  hurt  or  deformity,  and  that  it 
was  not  within  the  statute.  An  Indict- 
ment onder  this  statute  should  charge 
that  tbe  defendant  did  practice  medicine 
by  doing  what  tbe  statute  says  ft  shall 
consist  In,  followlQg  the  statute  as  far  as 
applicable  so  as  to  bring  the  charge  clear- 
ly wlthlnit.  Revereed.indlctmentquashed, 
and  defendant  to  appear  and  answer  any 
new  Indictment  which  may  be  filed. 


Boss  V.  State. 
(Supreme  Court  of  A.labama.  June  8, 1891. ) 

HCBDER — ISSTROCTIONS — CEOBBB  OF  PROOF, 

On  indictment  for  murder,  &d  instruction 
wbtob  requires  tho  jury  to  be  "indubitably  cer- 
tain* of  defendant's  ^tlt,  or  to  be  able  to  say 
'where  tbe  tmtii  inBubitably  Ilea,**  is  properly 
refused,  as  requiring  more  proof  than  is  neces- 
sary to  overoomo  a  reasonable  doubt. 


Appeal  from  city  court  of  Mobile ;  O.  J. 
Semmeb,  Judge. 

Appellant  was  Indicted,  tried,  and  con- 
victed of  murder.  On  the  trial,  defendant 
requested,  and  tbe  court  refused  to  give, 
the  following  Instructions:  "The  Jury 
ought  to  acquit  tbe  defendant  if,  after  a 
rational  sifting  and  weighing  olttie  whole 
evidence  In  this  case,  they  are  not  indubi- 
tably certain  that  he  Is  guilty;"  and: 
"The  court  Instructs  the  Jury  that  they 
are  the  sole  aud  exclusive  Judges  ol  the 
credibility  of  the  witnesses,  and  of  the 
weigh  t  of  the  testimony,  in  other  words, 
the  Jury  are  the  sole  determiners  of  the 
qnestlona  of  fact;  and  if,  acconling  to  the 
evidence  against  the  defendant,  he  would 
be  guilty,  bnt  according  to  the  evidence  In 
his  favor  he  wonid  be  inuoeent,  and  the 
Jury  cannot  tell  where  the  troth  indubita- 
bly lies,  this  would  furnish  a  Just  ground 
for  a  reasonable  doubt,  and  the  defendant 
ought  to  be  acquitted. " 

H*.  Xh  Afartin,  Atty.  Oen.,  tor  the  State. 

Walub,  J.  Tbe  lory  are  not  required 
to  aconit  in  a  criminal  case  because  they 
are  uot"lndabUably  certain"  that  the  de- 
fendant Is  guilty, or  because,  on  the  whole 
evidence,  they  may  be  unable  to  say 
"where  the  truth  Indubitably  lies."  Obe- 
dience to  tbe  two  charges  requested  by  the 
defendant  would  have  required  an  ac- 
qolttal  unless  the  evidence  of  guilt  had 
been  such  as  to  remove  all  doubt  from 
the  minds  of  the  jury.  Webst.  Int.  Diet. 
Dnder  these  instmctlonB,  any  possible, 
speculative,  or  imaginary  doubt  would 
have  been  sufBcient  to  prevent  a  convic- 
tion. That  the  doubt  which  tbe  jury  are 
authorised  to  regard  as  anobstacle  In  the 
way  of  a  conviction  most  be  a  reasona- 
ble doubt,  and  that  thestatemnit  of  tbe 
requisite  of  reasonableness  Is  essential  to 
the  correctness  of  a  charoe  on  the  subject, 
are  familiar  and  well-settled  propoBitluna. 
Perry  v.  State,  87  Ala.  80.  fl  Sooth.  Rep. 
425;  Humbree  v.  State,  »1  AIh.  67,1  Sooth. 
Rep.  54H:  Linton  v.  State,  88  Ala.  216,7 
Sonrh.  Rep.  261.  The  refusal  to  give  the 
two  charges  requested  by  the  defendant 
was  manifestly  proper.  Affirmed. 


RossoN  V.  State. 
(Supreme  Court  of  Alabcsma.  June  S,  ISdl.) 
Qijuxe— IiTDicmxm — Bionuio  Bill  or  Excbp- 
■nom. 

1.  TToder  Code  Ala.  S  4809,  form  10,  provid- 
ing that  an  indictment  for  oard-playlnfr  is  sutB- 
ciont  which  alleges  that  a  person  "bet  at  a  game 
played  with  cards  *  *  *  at  a  tavern,"  etc., 
an  indictment  in  such  form  IssufOcient  though  it 
does  not  state  that  the  game  was  played  at  such 
place. 

a.  TTader  Act  Ala.  Feb.  29,  1887,  authorizing 
tbe  court  in  term  to  fix  the  time  within  wbi(£ 
a  bill  of  excepdrais  may  be  signed,  aod  allowing 
him  In  vacation  to  extend  such  Ume,  ui  extension 
made  in  vacation  after  the  time  previously  fixed 
has  expired  is  nugatory. 

A  p  peal  from  ci  re  u  1 1  co  n  rt,  Jackson 
county ;  JoB.v  B  Tally,  Judge. 

Appf^al  of  Joseph  R.  Rossun  from  a  con- 
viction of  card  playing.  Defendant  de- 
murred to  the  indictment  on  the  ground 
that  it  failed  to  allege  that  the  game  waa 
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played  at  a  place  prohibited  by  the  stat- 
ute. 

A.  W.  CloptoDf  for  appellant.  W.  L. 
Mania,  Atty.  Qen.,  tor  the  State. 

McClei.lan,  J.  It  has  been  many  tlmen 
held  by  this  court  that,  in  an  Indictment 
under  section  4U&7  for  bettins  at  any  game 
utoblblted  by  section  4052  o(  the  Code,  the 
fact  that  the  game  at  which  the  betting  l8 
alleged  to  hare  bceD  dune  waH  played 
most  be  averred.  Suiltb  t.  State,  63  Ala. 
55;  JohiiHon  v.  State,  75  Ala  7;  Dreytas  t. 
State,  83  Ala.  54,  8  Suutti.  Rep.  m,  Tol- 
bert  V.  State,  87  Ala.  27,  6  South.  Rep.  284. 
All  of  ourcasw  on  this,  subject,  however, 
were  derided  with  respect  to  Indictments 
found  betore  the  rode  of  1886  went  Into  ef- 
fect, aud  all  of  theui,  except  that  last  cited, 
were  handed  down  before  that  time.  The 
indictment  In  Toibert's  case  was  returned 
Into  court  on  October  18, 1878,  more  than 
two  mouths  before  the  Code  of  1886  be- 
came operative,  thoujch  tbe  case  was  not 
decided  here  until  long  afterwards.  That 
Code  prescribed  a  form  of  Indictment  in 
Bucb  cases  which  had  not  before  existed. 
By  reason  of  tlie  prescription  of  this  form. 
It  is  now  only  necessary  to  allege  that  tbe 
defendant  "bet  at  a  game  playeil  with 
cards  or  dice,"  etc.  Tlie  counts  of  the 
present  Indictment  to  which  a'demtirrer 
wan  Interposed  follow  this  form  strictly, 
and  Is  In  all  respects  sofRclent.  Code.S 
4899.  form  16.  Thedemnrrer  was  properly 
overruled. 

The  bill  of  exceptions  In  this  case  must 
be  disallowed.  In  term-time  tbetollowlng 
order  was  made:  "It  Is  further  ordered 
by  tbe  court  that  the  defendant  have  on- 
til  the  28th  day  of  March,  1891,  to  have  a 
bill  otexcepUons  signed."  No  bill  having 
been  elgned  wHhln  the  time  thus  limited, 
on  tbe  30th  day  of  March,  1891,  after  the 
lapse  of  the  time  flxe<l  In  tbe  order  of  the 
court,  the  Judge  Id  vacation,  by  an  order 
dated  and  filed  as  of  eald  3ltth  day  of 
March,  1891,  undertook  to  extend  the  time 
until  the  l&th  day  of  May,  1891,  and  sab- 
sequendy,  on  May  14.1891.  by  a  similar  or- 
der ondertook  to  allow  until  May  25, 
1891 ;  and  the  bill  of  exceptions  was  Intact 
signed  on  May  22, 1891.  Now,  we  do  not 
doubt  but  that  the  time  allowed  In  term- 
time  may  be  extended  more  than  once  by 
BUCceBsive  orders  made  In  vacation,  each 
within  the  time  fixed  by  the  preceding  or* 
der.  Yet  it  is  settled  In  this  conrt  that  if 
within  the  period  so  fixed  by  the  order  of 
the  court,  or  within  any  subsequent  period 
of  extension  regularly  ordered  by  the  Judge 
in  vacation,  the  bill  of  exceptions  is  not 
signed,  and  no  order  is  made  fur  a  further 
exteuHion.  it  cannot  be  signed  at  all.  In 
Furnace  Co.  r.  Glusscock,  86  Ala.  244.  6 
South.  Rep.  430,  an  order  had  t>een  made 
t>u  September  8, 1888,  extending  tbe  time 
fur  signing  the  bill  of  exceptions  to  Octo- 
ber Sth  following.  The  tlmeelapsed  with- 
out tlie  signatureof  tbe  Judge  having  been 
obtained.  Several  days  afterwanle  an- 
other order  was  made,  again  extending 
the  time  until  December  1. 1888.  Thoconrt 
said:  "Thlp  was  without  authority,  the 
power  to  extend  given  by  statute  being 
functus  oSelo.  The  action  of  tbe  Judge 
should  have  been  taken  before  tbe  expira- 


tion of  tbe  last  day  of  the  time  fixed  for 
signing.  The  act  of  February  22.  1887, 
cannot  be  construed  to  confer  such  au- 
thority. Code  1886,  9  2762,  note.  In  tbe 
caRe  atbar.  the  order  of  extenulonnot  hav- 
ing been  made  until  after  March  28,1891, 
the  last  day  of  the  time  fixed  in  the  original 
order,  the  Judge  was  without  any  author- 
ity to  make  It,  or  any  subsequent  order. 
Tbe  bill  of  exceptions  stands  upon  no  bet- 
ter tooting  than  II  these  vain  attempts  to 
allow  further  time  bad  nut  been  made. 
The  motion  to  strike  out  the  bill  of  excep- 
tions must  prevail.  The  only  question 
presented  by  the  record  proper  having  al- 
ready t>een  determined  against  the  appel- 
lant, tiM  Judgment  is  affirmed. 


Steadhau  t.  Parrish. 

(8v/preme  Cotut  of  Alabama.  HayS8,1891.) 

ATTAOSMmT— Statutb  or  Frauds— FracBABB  or 
Laxd. 

Under  Code  Ala.  $  17S2,  snbd.  fi,  which 
excepts  from  the  operation  of  the  statute  of 
frauoa  parol  contracts  for  tbe  sale  of  land  where 
"the  piirchHse  money,  or  a  part  thereof,  is  paid, 
and  ute  purchaser  piu  In  pooaesston  of  the  kuid,  * 
an  attaoomeat  will  Issoe  tar  the  balance  of  pmr- 
obase  money  of  land,  though  the  purchaser  never 
executed  any  written  agreement  to  purcluse. 

Appeal  from  circuit  court.  Franklin 
cuuuty. 

The  appellant  com  meneed  this  suit  by 
attachment  In  tbe  circuit  court  of  Frank- 
lin county  against  tbe  appellee  for  the  re- 
covery of  a  iiiunoyed  demand.  She  made 
proper  affidavit,  claiming  the  sum  of  $2,- 
405.93;  that  she  was  a  non-resident  of  the 
state;  and  that  the  suit  was  not  brought 
to  vexnr  harrass  the  defendant,  or  lor  any 
other  Illegal  or  Improper  motive.  The 
bond  required  by  statute  was  made  and  a 
writ  issued  and  levied  upon  the  lands  in 
the  possession  of  Ibedefeniiant.  The  com- 
plaint filed  was  on  tbe  common  counts, 
and  also  counted  on  tbe  spetrlal  contract 
lor  a  sale  of  lands,  alleging  the  payment 
of  a  part  of  the  purchase  money,  and  that 
tbe  plaintiff  had  made  a  deed  to  tbe  do- 
fendunt;  that  he  took  possession  of  tbe 
land  under  tbe  eoptractof  eale.and  prom- 
ised to  pay  the  balance  of  the  purchase 
money  in  the  following  month.  The  de- 
fendant moved  chat  the  attachment  and 
levy  8hoi;1d  be  dissolved.  This  motion 
was  submitted  to  the  court  on  an  agreed 
statement  of  tacts,  the  substance  of  which 
Is  stated  In  the  opinion  of  this  court. 
Upon  the  bearing  of  this  motion,  the  court 
dissolved  the  attachment  and  levy,  and 
dismissed  the  plaintiff 's suit.  Plaintiff  ap- 
pealed. 

Watta  A  Son  and  W.  B.  Key,  lor  appel* 
lent.  Rottlbai  A  Nathan,  for  appellee. 

Stonb,  C.  J.  This  case  went  off  in  the 
circnit  court  on  an  order  dissolving  the 
attachment.  Tbe  language  of  the  affida- 
vit for  attachment  Is"  that  the  salJ  .Alfred 
Parrish  is  Justly  indebted  to  [plHlntlff]  in 
tbe  sum  uf  f  wenty-Tonr  hundred  and  Ave 
and  93-lUO  dollars,  which  said  amount  is 
Justly  due  after  allowing  all  Just  otft«ets 
and  discounts,  and  that  said  Alfmd  Par- 
rish Is  a  non-resident  of  this  state,  and 
that  this  attachment  is  not  saed  ont  lor 
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the  parpoae  of  vexlnz  or  barrasslng  the 
defendant,  or  other  Improper  motive." 
The  bond  and  writ  of  attarhmimt  are 
not  objectionable  In  form.  Code  18N6. 
SS!>29et8eq.  No  defect  in  these  proceefl- 
inKS  Is  pointed  oat,  and  we  have  not  been 
able  to  discover,  in  the  form  of  the  pr€>- 
ceedingB,  any  departure  from  statutory 
reqniremente  which  could  exert  any  Influ- 
ence in  the  trial  of  the  motion  to  dissolve. 
The  objection  urped,  and  which  prevailed 
In  the  Fullnff  on  the  motion  to  dissolve, 
waa  that  there  was  not  In  fact  any  such 
debt  as  conld  support  the  attachment. 
We  learo  this  from  the  bill  of  exceptions, 
and  from  the  motion  to  dissolve,  which  is 
mude  a  part  of  It.  Thltt,  if  true,  would 
vindicate  and  maintain  the  correctness  of 
the  course  pursued  in  setting  rid  of  the 
process  of  attachment.  Dryer  v.  Aber- 
crorabie.&7  Ala.4U7;  Johnston  v.  Hannah, 
46  Ala.  127;  8  Brick.  Dig.  p.  65.  9  We 
hold,  however,  that  this  la  nut  a  case  to 
which  the  rule  Invoked  is  applicable.  The 
facta  of  this  case  were  agreed  on,  and 
maybe  thus  stated:  In  February,  I'fOO, 
the  plaintiff  agreed  with  defendant  to  sell 
lilni  the  mineral  rlffhta  In  an  80-acre 
tract  of  land  tor  92,400.  flO  of  which  he 
{ Parrlsh)  paid  her  in  cash,  and  he  prom- 
ibed  to  pay  ber  the  balance  In  the  month 
of  March  following.  She  executed  a  writ- 
ing, binding  herself  to  make  him  title,  but 
Ilia  promlRe  to  pay  was  oral.  He,  (Par- 
rinfa,)  however,  w*>nttmmetllately  into pos- 
■aeMsiun  through  his  agents,  and  com- 
menced tu  do  very  decisive  work  on  the 
land,  preparatory  to  mining  It  fur  Iron 
■ore.  How  long  this  work  continued,  or 
whether  It  has  ever  been  dlscontloutHl,  Is 
not  shown.  There  is  no  dlRpnte  about 
these  facta.  On  that  day,  or  the  next,  Mr. 
Parrish  wrote  to  hlu  attorney  In  reference 
to  said  land, In  which  he  says:  **  I  went  to 
ber.  and  porcbased  It  at  her  price,  fSO.OO 
an  acre."  Tiiese  are  unbstautiaily  all  the 
facts  that  were  developed  on  the  motion. 
The  contention  la  the  circuit  court  was 
that  Inaemucii  as  Parrlsh,  neither  by  hlm- 
aelf,  nor  by  an  agent  authorized  in  writ- 
ing entered  Intnanagreementuf purchase, 
evidenced  by  writing  and  exprnwing  the 
cnnaideratioD,  the  alleged  agreement  of 
purchase  Is  void,  under  the  statute  of 
framlH,  and  that  no  suit  at  law  can  be 
maintained  against  him  for  the  breach  of 
«uch  alleged  promise,  (Code  1KM6.  {}  1782;; 
that,  if  plaintllt  have  any  ground  ::f  valid 
-complaint,  it  la  only  an  equitable  demand, 
can  t>e  asserted  only  in  equity,  and  that  it 
will  not  maintain  an  attachment  at  law ; 
and  the  same  contention  la  relied  on  here. 
Before  the  enactment  of  the  English  stat- 
nte  of  franda  (29  Car.  II.)  lands  were  ci>n- 
veyed  by  what  was  known  as  "llvei-y  of 
seisin and  it  may  be  that  what  was 
done  In  this  case  would,  at  common  law, 
have  operated  to  effectually  convey  the 
legal  title.  Land  titles  with  us,  however, 
OHually  exist  iu  grant;  and.  If  Parrish 
were  asserting  claim  to  the  land,  his  rem- 
edy would  doabtiess  be  In  equity.  Hav- 
ing. In  fact,  no  title,  he  conld  maintain  no 
action  at  la  w  for  the  recovery  of  the  lands, 
actrording  tn  nurruilngs.  Undertheterms 
of  the  contract,  ae  admitted,  he  will  not 
be  entitled  to  a  deed  until  he  pays  the  pur- 


chase money;  and  without  a  deefl,  or 
some  other  evidence  of  legal  title  or  ita 
equivalent,  be  could  not  recover  the  lands 
In  an  action  at  law.  The  question  In  this 
case  Is  wholly  different.  Part  of  the  pur- 
chase money  was  paid,  and  possession 
was  taken  under  the  contractot  purchase. 
That  brings  the  case  directly  within  the 
exception  to  our  statute,  which  excepts 
from  Its  nullifying  influence  oral  sales  and 
leases  of  lands,  when  "  the  purchatie  money, 
or  a  portion  thereof.  Is  pah],  and  the  pur- 
chaser put  in  the  poaneesion  of  the  land. " 
Code  18H6.  §  1782,  subd.  6 ;  Heflln  Milton, 
69  Ala.  854;  Linn  v.  McLean.  80  Ala.  StW. 
The  circuit  court  erred  In  dlssnlvlng  the 
attachment.  Reversed  aud  remanded. 


Frank     al.  t.  Riaoa  et  ai. 

(Supreme  Court  of  Alabama.   May  27, 189t.) 

UOKTBAOT    rOB   BULB    OP    LA.ND8  —  SlATCTB  OV 

Pbaods— TiTLB  raoK  Thibd  Person— Failuhi 
OP  TiTLi— 'Rboovbbt  or  Pubobam  Pbicb  —  Ik- 

BTKtlOTlOSS. 

1.  A  parol  contract  for  the  sale  of  lands  by 
which  ft  was  agreed  that  the  pOBiession  tttbon 
undur  a  lease  exisUnfc  betwees  the  parties 
should  be  continued  under  the  porotxase,  and 
where  part  of  the  pnroliase  money  was  paid,  is 
not  witnin  the  statute  of  truada.  Code  Ala.  I 
1732,  subd.  6. 

2.  A  vendor  Is  not  liable  for  purobase  money 
paid  where  the  vendee,  with  knowledge  of  an 
adverse  claim,  which  was  subsequently  asserted, 
took  possession  ondar  a  oontraot  in  pursuanoe  of 
which  the  legal  title  was  conveyed  by  warranty 
deed  by  a  third  party,  with  whom  the  vendor  bad 
a  contract  of  purchase,  when  it  does  not  appear 
that  such  third  party  is  insolvent,  and  unable  to 
respond  under  his  covenants  of  warranty. 

8.  Under  Code  Ala.  ^  27fid.  cbargos  moved  for 
must  be  In  writing,  and  must  be  bIvod  or  refused 
in  the  terms  in  which  tbey  are  written ;  but 
where  the  court  qualifies  a  requested  chaise, 
which  is  erroneous,  it  is  not  preludiclal. 

Appeal  from  city  court  of  Decatur;  W. 
H.  SiMPso.N,  Judge. 

Action  by  Frank  ft  Mutb  agalnat  Rlirgs 
ft  Mosaman  to  recover  back  purcham 
money  under  a  contract  for  the  sale  of 
lands.  Trial  to  a  Jury,  verdict  arid  Judg- 
ntent  for  defendanca  upon  thelrplea  of  set- 
off for  the  balance  of  the  purchiiKe  money 
claimed  by  them,  and  plaintiffs  appeal. 

MurriR  A.  TyofC  and  \\m.  Rkhnntfton, 
for  appellants.  Wert  &  Speake,  for  apiiel- 
lees. 

CoLRMAN,  J.  Api)ellantB,  who  were 
plaintiffs,  sued  defendants  to  recover  back 
$012.&0  pun'hase  money  which  had  been 
paid  asjmrt  payment  for  the  purehase  of 
a  lot.  The  defendants  pleaded  by  way  of 
wt-off  the  balance  due  on  the  purrhase, 
and  recovered  judgment  on  their  plea  of 
aet-off  ngalnHttheplaintlffRfortlie  amount 
claimed.  Plaintiffs  rested  their  right  to 
recover  back  the  purchase  money  upon 
two  grounds:  i^VrsC,  because  the  con- 
tract for  the  purchase  of  the  lot  was  In 
parol;  second,  t>ecause  their  vendors  had 
no  title  to  apart  of  the  lot,  and  the  re- 
mainder was  useless  for  the  purposes  for 
which  It  was  purchased.  The  undisputed 
fnci«.  briefly  stated,  are  as  follows:  On 
the  80th  of  July, 18S7,  plaintiffs  leased  from 
the  defendants  a  lot  22  feet  wide  by  100 
feet  deep  for  2  years,  paying. fuOO  in  cash 
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Is  advaace  for  the  first  year,  and  executet) 
their  promlBSory  note  tor  the  second  year. 
At  the  tloie  uf  the  leaae,  the  Kpiecupal 
Church  had  Inclosed  by  u  fence  a  strip  of 
the  Idt,  8lx  feet  in  width,  alons  the  entire 
len£:tb.  Under  tbelr  leuBe,  plaintlfia  took 
I>OBaea8loQ  ol  the  remaining  16  feet  of  the 
lot.  and  while  In  poaaeHnion.aDd  8  mouths 
before  the  expiration  of  the  ttnit  year  of 
the  leane,  contracted  to  purchane  from  the 
defsDdants  the  lot  lor  ¥2,20U,  and  paid  la 
cuHh  on  this  purchase$U12.50.  By  the  pur- 
chase. It  was  agreed  that  the  lease  con- 
tract was  canceled,  and  the  possession 
taken  under  the  lease  continued  under  the 
contract  of  purchase.  After  the  purchase 
of  the  lot,  pialDtlffa  removed  the  fence  of 
the  Episcopal  Cburrb  from  off  the  lot,  and 
erected  a  sture-buuse  on  the  lot,  covering 
the  lull  width  of  22  teet,  and  runnlus  hack 
50  feet.  The  plaintiffs  f)ccupled  the  store 
until  It  was  burned.  In  February,  I8S9. 
The  bill  of  exceptions  states  that  before 
the  store-bouse  was  destroyed  the  Episco- 
pal  Church  by  proceedlnfss  (what  kind  la 
not  stated  1  replaced  their  fence,  on  so 
much  uf  the  loi  as  was  not  covered  by  the 
building,  and  that  after  the  fire  the  fence 
was  rratoi'ed  to  Us  original  place.  The 
contract  for  the  sale  and  purchase  of  the 
lot  between  plalntlfts  and  defendants  was 
entirely  In  parol. 

When  plalntlttB  leaaed  the  lot,  and  also 
when  the  lot  was  purchased,  "the  proof 
■hows  that  plaintiffs  had  full  knowledge 
of  the  claim  of  the  church,"  aud  were  in- 
formed that  defendants  held  the  lot  under 
a  contract  of  purchase,  aud  that  the  title 
waH  in  the  Decatur  Mineral  &  Land  Im- 
provement Company,  It  is  further  ad- 
mitted tbat  the  agreement  between  the 
parties  was  that  the  Decatur  Mineral  & 
Laud  Improvement  Company  should  eze- 
cutea  deed  with  covenants  of  warranty 
direct  to  the  plaintiffs,  and  the  proof 
shows  this  WHS  done,  and.  at  the  time  of 
the  cash  payment  of  9^12.50,  the  deed  was 
delivered  to  the  plaintiff  Much,  executed 
according  to  the  request  of  the  plaiutilfs. 
After  examination  und  approval  of  the 
deed,  the  plaintlRa  retni-ned  It  to  defend- 
ant MosKman,  with  the  request  that  he 
bold  It  uutU  the  balance  of  the  purchase 
monny  was  paid.  This  deed  wos  pro- 
dueed  at  the  trial,  and  offered  to  plaintiffs, 
but  was  refused  by  them.  There  was  no 
evidence  to  show  thatplaintltfs  ever  made 
any  oHer  to  rearlnd  the  contract  before 
suit  was  brought,  and  the  record  falls  to 
show  there  was  any  abandonment  of  the 
property,  other  than  such  as  might  be  In- 
ferred from  the  tact  that  the  lot  remained 
vacant  after  the  building  was  destroyed 
by  lire;  and  there  Is  no  proof  to  show 
that  it  was  unoccupied  or  left  vacant  be- 
cause of  the  alleged  defect  In  the  title,  or 
that  defendants  were  Informed  that  they 
were  at  liberty  to  resume  poasesslon. 

It  is  not  pretended  that  the  defendants 
were  guilty  of  fraud,  deceit,  or  inlsrepre 
aentation  in  the  transaction,  aud  thei'^e  Is 
no  proof  to  show  that  the  Decatur  Mineral 
&  Land  Improvement  Company  were  not 
solvent,  and  fully  able  to  respond  for  any 
breach  of  the  covenants  of  warranty  con- 
tained in  their  deed  of  conveyance.  In  the 
case  ol  Tbouipson  t.  Sbepi^ard  it  waa 


said:  "The  law  ought  to  be  r^arded  as 
tiuuJIy  and  definitely  settled  la  this  state 
that  a  vendee  who  has  gone  into  posses- 
Boin  under  a  deed  with  covenants  of  war- 
ranty cannot,  unless  there  was  fraad  la 
the  sale  to  him,  or  the  vendor  is  Insolvent, 
aud  without  ability  to  respond  to  his  cov- 
enants, ao  long  as  be  remains  in  poases- 
slon,  either  at  law  or  in  equity,  defend 
against  the  payment  of  the  purchase 
money."  85  Ala.  611,619,5  South.  Bep. 
m;  Strong  v.  Waddell,  56  Ala.  471;  Wy- 
att  V  Garlington,  Id.  676;  Garuer  v.  Lev- 
erett,  Ala.  410,  and  authorities  cited. 
Whenever  a  vendor  stipulates  lor  the  con- 
veyance of  land,  the  presumption  of  law 
Is  that  he  atipalates  to  convey  a  good 
title,  and  the  purchaser  ban  the  right  to 
demand  such  a  title;  but  when  the  ven- 
dor stipulates  to  make  only  a  quitclaim 
deed,  or  agrees  to  make  a  deed  of  any 
particular  description,  hla  duty  and  ob- 
ligation is  performed  by  the  execution 
of  such  a  deed,  however  defective  the  title 
conveyed.  Tobin  v.  Bell,  61  Ala.  127.  The 
warranty  deed  of  the  Decatur  Mineral  ft 
Land  Improvement  Company  Is  what  the 
vendors  agreed  to  give,  and  what  the 
plaintiffs  contracted  to  receive,  and.  this 
dee^  having  been  executed  according  to 
contract,  no  further  duty  or  liublllty 
rested  n[K>n  tlie  vendors.  II  defendants 
were  sulog  as  plaintiffs  fur  tho  balance  of 
the  purchase  money  under  the  facta  of  this 
case,  the  purchasers  could  not  defeud  on 
the  ground  of  a  failure  of  consideration; 
neither  could  they  set  off  or  recoup  the 
damages  which  they  might  be  entitled  to 
recover  In  an  action  against  the  Decatur 
Mineral  &  Land  Improvement  Company 
for  a  breach  of  warranty  on  account  of  a 
fallura  ol  title.  This  la  available  by  direct 
suit  only  against  their  warrantors.  Mc- 
Dcnald  v.  Land  Co..  78  Ala.  884;  Sivoly  v. 
»cott,  66  Ala.  557:  Oullum  v.  Bank,  4  Ala. 
;iO;  Kelly  v.  Allen,  94  Ala.  667;  Tedder  v. 
Steele,  70  Ala.  S.'>0.  The  facts  of  ibis  case 
take  it  out  of  the  operation  of  the  statute 
of  frauds.  Code  1886,  S  1732.  subd.  5; 
Johnston  V.  Jones,  85  Ala.  2S6,  4  South. 
Bep.  748:  Heflin  t.  Milton.  69  Ala.  3&4; 
Steadhara  v.  Parrlsh.  »  South.  Rep.  858. 

Charges  moved  for  by  either  party  must 
be  in  writing,  and  must  be  given  or  re- 
fused in  the  terms  in  which  they  are  writ- 
ten. It  Is  error  for  the  court  to  qualify 
them.  Code  1886,  §  275C.  When  a  charge 
is  asked  for  In  writing,  and  the  court 
gives  the  charge,  and  qualifies  It,  although 
the  court  is  without  authority  to  qualify 
It,  yet.  If  the  charge  is  one  which  the  court 
should  have  refused,  it  Is  error  without 
injury.  Furthermore,  if,  imder  the  undis- 
puted facts,  the  court  might  have  given 
the  general  charge  tor  the  party  in  favor 
of  whom  the  verdict  was  rendered,  it 
would  be  error  without  Injnry.  Moody 
V.  Walker.  88  Ala.  62U,  7  Ronth.  Bep.  246; 
Stephens  v.  Regensteln,  89  Ala.  663,  8 
South.  Kep.  68.  The  record  fails  to  show 
tbat  the  charges,  or  either  of  them,  moved 
for  by  the  plaintiEfs.  were  in  writing,  and 
there  ts  nothing  in  the  record  from  which 
it  can  be  inferred  that  they  were  in  writ- 
log.  Code,  §  27r>G.  and  authorities  cited 
under  the  section.  But  If  the  cbargea  had 
been  asked  for  in  wrltiugj^uuder  the  law 
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BB  herein  declared,  thulr  refusal  was  ermr 
without  Injury.   There  Is  no  error  In  the 
leeord  ul  which  appellants  can  cuiuplaln. 
Affirmed. 


DEZraa  OHLANDfEB. 
(SUpmne  Court  ofAlabtma.   May  81, 1801.) 
Parol  Etidencb— Flbadixo— Gomflaikt. 

1.  A  writing  signed  by  defeudaob  reciting 
that  he  haa  received  a  relinqnisbnient  of  a 
lease  "for  cooBideratioa  of  tl50,  to  be  paid  In  ten 
days, "  binds  defendant,  and  parol  evfdenoe  that 
he  acted  aa  ^ens,  and  Intended  to  bind  another, 
is  immaterial. 

2.  Farol  tesUmoav  that  It  was  the  Intention 
of  the  parties  that  aefendaot's  liabiUtv  should 
depend  upon  the  oonsunimatlon  of  a  sale  of  the 
leased  property  was  incompetent,  since  it  tended 
to  vary  an  absolute  written  contract  by  &  repug- 
nant oonditioQ. 

S.  In  an  action  to  recover  the  cinulderation 
for  tbe  surrender  of  a  lease,  an  allegation  and 
proof  that  plaiatifF  surrend€a:«d  the  laue,  with- 
out stating  to  whom,  are  sufficient. 

Apfieal  from  clrcait  roort,  Montgomury 
county;  John  P.  Hubbard,  .ludgt*. 

Action  by  AuKUst  Ohlander  aKainst  R. 
P.  Dexter  to  recover  upon  the  following: 
contract:  "Monticomery,  Ala.,  AnKoat 
24th.  18K7.  I  hav«  received  from  Mr.  A. 
Oblander  rellnqnlshment  to  hln  lenHe  with 
L.  Lowell  for  consideration  oT  $150,  to  bu 
palfl  him  in  ten  dnyn,  and  use  of  the  prem- 
htes  ttntll  Nov.  iHt,  1887,  free  of  rent. 
[SlRncd]  R.  P.  Okxtkh."  From  a  ver- 
dift  and  Jadgment  for  plaintlH,  defendant 
appeals. 

Thorington  <ft  Srattb,  for  appellant,  ib'. 
P.  Morrlsette  and  Wattti  A  Soo,  for  ap- 
pellee. 

Stonk,  r.  J.  This  Is  tht;  Hecond  appeal 
In  thtseaae.   Dexter  t.  Ohlander,  8t»  Ala. 

7  Konrh.  Itep.  115.  When  the  case  was 
trieil  a  Bevond  time  In  the  circuit  court, 
the  ruiiuKS  were  in  strict  itccord  tvitb  the 
principle**  declared  by  tlii*(  conrt  on  the 
former  appeal.  We  are  anked  to  recuneid- 
er  and  reverue  what  was  then  ^aid. 

On  the  former  appeal  It  wau  said  "that 
the  whole  purpose  and  effort  of  the  defend- 
ant [Dexter]  was  to  set  the  lease  out  of 
the  way.  ho  that  a  sale  miftht  be  effected, 
either  by  him  as  tlie  agent  of  the  owner, 
or  to  him  an  the  agent  na  well  qr  one  of 
the  syndicate;  and  the  contract  which  he 
induced  the  plaintiff  to  enter  Into  had  tbe 
detiire<)  effect  of  removing  tlie  outstand- 
Inf!:  leaHe,  and  posHCHHion  under  it,  out  ol 
tlio  path  of  the  pending  neKotiations." 
Tills  is  a  true  suuiipatlou  of  the  transac- 
tion in  its  legal  bearinga.  whether  we 
view  it  from  the  stand-point  of  the  writ- 
ing alone,  or  aided  by  the  aurronndlng 
circumstances.  Ohlander  was  In  poseeH. 
atoll  uf  tbe  premsles  under  a  five-years 
lease.  He  bound  himself  to  surrender  that 
posaesfilon  &nd  the  lease,  tlie  possession 
to  be  surrendered  November  let  nest  after- 
wards, in  consideration  of  f150,to  be  paid 
to  him  within  10  days  after  the  making  of 
the  contract,  Angunt  24,  1887.  Not  a  word 
of  condition  ia  expressed  In  the  writings. 
The  money, floO,  was  to  be  paid  to  Oblan- 
der In  10  days,  and  he  was  to  surrender 
poaaeaslon,  and  all  right  to  possession,  in 


a  little  over  S  months;  and  he  kept  btv 
promise,  and  surrendered  tbe  poasesslon. 
Is  htt  to  lose  tbebeneflt  of  his  leaMe,  and 
get  no  cumpensation  for  it?  A  wrlttei> 
usenrance  was  given  him  that  for  the  sur- 
render of  hlB  lease  he  wns  to  be  paid  f  150 
In  10  days.  By  whom  to  be  paid  ?  Dex  Eer 
signed  tbe  writing,  and  It  gives  no  Indica- 
tion that  he  was  contracting  as  agent.  If 
he  was  agent  of  any  one,  i  t  Is  not  shown  in 
the  writing.  Even  If  his  Intention  had 
been  to  bind  another  ns  his  principal,  he 
failed  to  expresp  that  Intention,  and  there- 
by bonnrt  himself.  Wood  v.  Brewer,  7S 
Ala.  25U;  Bellste  v.  Clark,  49  Ala.9S;  Jone» 
V.  Morris,  61  Ala. 

Itisconteuded  for  appellant  that.the  at- 
tendant factH~the  snrronodlng  circum- 
stances attending  tbe  making  of  the  writ- 
ten agreement  In  this  case — show  that 
Dexter  did  not  bind,  and  did  not  Intend 
to  bind,  himself  personally  to  pay  the- 
$150.  What  were  the  surrounding  cir- 
cumstances which  the  rule  declarea  we 
may  look  to.  In  determining  the  meaning 
of  the  writing?  The  syndicate  desirpd  to 
purchase  the  lot.  and  obtain  early  posses- 
sion of  the  premises,  for  use  as  a  bouse  of 
religious  worship.  This  could  not  be  ac- 
complished, by  reason  of  Ohlander's  occu- 
pancy under  a  lease  having  several  years 
to  run.  To  carry  ont  tbeir  wish  and  aim,. 
Ohiandcr  ninst  Hurrender  the  lea^e  and 
vacate  the  premises.  These  were  the  at- 
tendant facts;  this  the  situation.  Cham- 
bers V.  Blng8taff,69Ala.  140.  These  condi- 
tions or  surrounding  circumstances.  If 
proved,  shod  no  light  on  the  Interpreta- 
tion of  the  writings.  They  still  remain  am 
ubRolute  stipulation  that  Ohlaiider  shall 
be  paid  $150  in  10  days,  and  that  he  shalV 
snrrender  his  lease  and  the  possession  ot 
the  premises  by  the  1st  day  of  November- 
then  next.  It  was  turtliersougbtto  prove- 
by  testimony  aJInnde  that  when  the  pa- 
pers wereexecuted  the  trade  between  Low- 
ell, the  owner,  and  tbe  syndicate  had 
not  been  perfected,  and  that  Oblander 
knew  It.  Perhaps  thltj,  too,  wns  permia- 
sfble,  but  It  does  not  aid  the  defense  set 
up.  A  stll)  farther  step  was  necessary^ 
and  the  defense  sought  t«  take  it.  That 
step  was  IndlRpenKable  to  the  defense  re- 
lied on.  The  uffer  wns  to  prove  by  oral 
testimony  that  Ohlander  was  not  to  be 
paid  the  $150  unleRtt  the  trade  between 
Lowell  and  tbe  syndicate  was  consum- 
mated. That  would  have  been  to  vary 
tbe  terms  of  the  writing  by  parol  proof,— 
to  incorporate  In  tbe  written  contract,  by 
oral  testimony,  a  clause  that  is  palpably 
repugnant  to  the  writing.  This  is  Inad- 
mlH»lble  underall  theauthorlties.  3  Brick. 
Dig.  p.  413.  §§  97,98, lOa;  Day  v. Thompson,. 
65  Ala.  2fi9. 

The  complaint  as  amended  simply  avers- 
that  Ohlander  surrendered  the  possession^ 
without  stating  to  whom.  The  proof 
sustains  this  averment.  His  contract, 
both  in  letter  and  spirit,  bound  him  only 
to  vacate  the  premises, — to  get  out  of  th(* 
way;  and  the  proof  f>hows  that  he  did 
that.  There  is  nothing  in  the  appellant's 
argument  directe<l  to  this  feature  of  tbe 
case.  Affirmed. 
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Cbobs  t.  SprLLUAN  et  aJ. 
{Supreme  Court  of  Alabama.   Ma^  28, 1891.) 

OABXISHinilT  — OOKTBSTINa  AKSVBH  —  TBJjnVES 

or  Cadsb. 

1.  Code  Ala.  i  2981,  provideB  that  a  ptalntiff 
may  contest  tbe  answer  of  a  garniahee  at  the 
term  at  which  it  is  made,  and  section  29(3  pro- 
vides that  defendant  may  contest  same  "upon  the 
cominer  in  of  the  answer. "  Held,  that  where  the 
record  fails  to  show  that  the  {garnishee  consented 
to  a  transfer  of  the  cause  to  another  court,  or 
knew  of  It,  a  JudgmaDt  entered  at  tbe  next  term 
«f  auoh  other  court,  ^ter  contest  therein  of  his 
answer  filed  in  the  former  court,  is  erroneous. 

2.  Where  a  cause  was  originally  commenced 
between  plaintiff  and  defendant,  and  later  a  gar- 
nishee was  brought  in,  but  the  subsequent  pro- 
oeeding&were  kept  distinct  on  the  record  under 
the  two  titles,  the  garnishee's  name  not  being 
inserted  in  matters  affecting  only  ulaintilf  and 
defendant,  a  record  entry  under  the  names  of 
plaintiff  and  defendant  alone,  reciting  that  the 
cause  was  tranafeired  to  another  court  by  con- 
sent of  parties,  is  insufflcie&t  to  bind  the  gar- 
nishee. 

Appeal  from  cltycoartot  Decatur;  W. 

B.  UIMP80N,  Judge. 

ThlB  Hctlon  was  commenced  by  Robert 
Kiddle  &  Co.  aj^alnst  J.  F.  Splllman  and 
J.  B.  Scott,  partners  ae  SplUmau  &  Kcutt, 
and  later  J.  T.  Cross  was  made  Karnisliee. 
From  a  Judfcipent  agaiust  both  defendant 
and  gamtshee  the  latter  appeals. 

Brichell,  HhitIb  4-  Exattir,  fur  appellant. 
E.  W.  Godbey  and  IVeit  A  Speake,  fur  ap- 
pellees. 

Coi.RMAN,  J.  Tbeoriglnal  salt  wasbegnn 
In  the  circuit  court  of  Morgan  county  by 
Robert  Kiddle  &  Co.  against  Splllniun  & 
Scott,  a  partnership  composed  of  J.  F. 
Splllman  and  J.  B.  Scott,  and  the  original 
cane  Is  thus  stated  oo  tlie  docket.  Pend- 
\nf(  suit  and  before  judgment,  plaintirrs 
sued  out  writs  of  garnishment,  which  were 
executed  on  the  Young  Men's  Christian 
Association  and  J.  T.  Cross,  appellant  In 
the  present  appeal.  The  next  record  en- 
try In  the  style  of  the  case  in  the  circuit 
court  Is  as  follows:  "Robert  Riddle  &  Co. 
ve.  Spillman  &  Scott  :  J.  T.  Cross  and  the 
Tunng  Men's  Christlau  Association,  Gar^ 
Dishees.  Answer  of  J.  T.  Crrms,  garnishee 
In  the  above-styled  ctinse.**  Here  follows 
the  answer  of  the  garnishee,  filed  May  4, 
1889,  admitting  an  Indebtedness  of  4M2. 
The  next  entry  of  record  by  the  circuit 
court  Is  as  follows:  "Robert  Riddle  &  Co. 
Ts.  Splllman  A  Scott.  Come  the  parties 
by  their  attorneys,  and  In  open  court  con- 
sent that  this  cause  be  transferred  to  tbe 
city  court  of  Decatur.  It  Is  therefore  or- 
ered,"ete.  Dated  21st  May,  18S9.  The 
first  statement  of  the  casein  the  city  court 
of  Decatur  is  as  follow :  "  Robert  Kid<lle  A 
Co.  vs.  Splllman  &  Scott:  J.  T.CrosH,  Gar- 
nishee. Comes  J.  Splllman,  and  contests 
theannwerof  the  garnishee."  Herefollows 
the  contest.  Filed  J  uly  8.  IftTO.  The  next 
entry  of  tbe  ease  In  the  city  court  Is  ae  fol* 
lows:  "Robert  RIddleT.Splllniau  &  Scntt. 
In  tills  cause  the  defendants  confess  Judg- 
ment in  favorof  plaintiffs,"  etc.  The  next 
style  of  the  case  in  tbe  city  court  Is  as  fol- 
lows: "Robert  Riddlev.Spillman&  Scott; 
J.  T.  Cross,  Oarnishee. "  Then  follun-s  the 
Judgment  sustaining  the  contest,  and  un- 
der the  stotate  a  Judgment  Is  rendered  for 


defendants    against    the  garnishee  tor 

^12.66. 

It  is  evident  from  the  foregoing  state- 
ments of  the  Rt.Tle  of  the  proceedings  that 
Ifoth  In  thecircult  court  before theorder  of 
transfer  was  made,  and  in  the  city  court 
after  the  order  of  transfer  was  made,  the 
suit  against  tbe  garnishee  was  kept  sep- 
arate and  distinct  from  that  of  the  suit 
against  the  principal  debtors,  SpHlraan  & 
Scott;  and  where  entries  and  orders  were 
made  which  affected  the  rights  of  the  gar- 
nishee, as  Bucb,  the  style  of  the  cause  was 
"Robert  Riddle  v.  Spillman  &  Scott;  J.  T. 
Cross.  Gifnisbee. "  We  do  not  Intimate  It 
was  necessary  tn  have  the  proceedings 
kept  separate  as  two  salts,  and  we  have 
stated  them  merely  to  show  how  tbe  or- 
ders of  the  court  affected  the  parties.  AVe 
have  seen,  when  the  order  transferring 
the  cause  from  the  circuit  to  the  city  court 
was  made,  the  style  of  the  case  was  "  Rob- 
ert Riddle  Sc.  Co.  v.  Splllman  &  Scott." 
only.  The  garnishees  were  not  made  par- 
ties, where  theorder  of  traneler  is  entere<l. 
A  garnishment  Is  essentially  a  legal  pru< 
eeeding,  and  In  Its  natureand  operation  is 
the  Institution  of  a  suit  by  a  creditor 
against  the  debtor  of  a  debtor.  Harris 
V.  Miller.  71  Ala.  ^2.  A  garnishment  is- 
sued at  the  suit  of  a  Judgment  creditor 
against  a  supposed  debtor  of  the  defend- 
ant In  the  Jnugment  Is  a  new  suit,  to  which 
tbe  creditor  Is  plaintiff,  and  the  gar- 
nishee defendant.  The  Judgment  debtor 
Is  a  stranger  to  the  proceedings,  unlms  he 
intervenes  to  controvert  the  answer  of 
the  garnishee.  Except  for  this  purpose, 
the  proceedings  against  the  garnishee  are 
rps  Utter  alios  Hctxae  to  thejudgment  debt- 
or. Edniondsonv.De  Kalb  Co.. 51  Ala.  104. 
The  act  of  the  Ic^slature  creating  the  city 
court  of  Decatur  (Acts  18h8-8&.  p.  321)  pro- 
vides "  that  cases  now  pending  in  the  cir- 
cuit court  of  Morgancounty  may  be  trans- 
ferred by  consent  of  parties  to  said  city 
court. "  The  Judgment  recital,  "  Come  the 
parties  by  their  attorneys,"  can  be  re- 
ferred to  no  other  parties  than  the  partips 
to  the  case  as  stated,  and  which  alone 
were  RobertRlddle  A  Co.,  as  plaintiffs,  and 
Splllman  ft  Scott,  defendants.  There  la 
nothine  anywhere  In  the  record  to  show 
that  the  garnishee  knew  of  or  consentet? 
to  the  removal,  except  this  Judgment  re- 
cital; and  we  think  this,  nnder  the  facts 
of  the  case.  Insufficient. 

Section  29N1  of  the  Code  provides  that 
the  plalntltr  may  uuotest  the  answer  cif 
garnishee  at  the  terra  at  which  It  Is  made. 
Section  2982  provides  that  the  defendant 
debtor  may  contest  the  answer  of  gar- 
nishee "upon  thecoming  in  of  the  answer. " 
The  timeallowed  the  defendant  to  contest 
under  the  latter  section  of  the  Code  dues 
not  extend  beyond  the  term  at  which  the 
garnishee  flies  his  answer.  The  court,  by 
an  order  entered,  may  glv^  further  time, 
under  either  section  of  the  Code,  within 
which  a  contest  may  be  made;  and  a  gar- 
nishee, who  has  flled  an  answer,  remains 
before  the  court  for  the  purpose  of  receiv- 
ing Its  Judgment.  It  la  his  duty  to  be 
present  during  the  entire  term  at  which 
his  answer  Is  filed,  until  final  action  is 
taken  by  the  court.  He  will  be  charged 
with  notice  for  an  application  for  further 
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time  within  which  to  conteet,  and  of  aaj 
order  of  the  court  made  Dpoo  the  appllca-, 
tion  during  the  term  at  which  the  answer 
was  made.  Awoclatlon  v.  Weema,  65)  Ala. 
6HS;  Ex  parte  Opdjrke,  62  Ala.  70.  ]( the 
contest  to  the  auMwer  Is  not  flled  doriiiK 
the  term  at  which  It  \b  made,  or  au  order 
made  by  the  court  during  the  term,  graot- 
Ing  farther  time  wltlilii  which  tbe  contest 
may  be  Instituted,  the  gamlfibee  cannot  be 
compelled  to  Join  In  an  Issne  toaderHl  to 
blm  at  a  sobaequent  term.  If  there  la  no 
admlaalon,  expiwi  or  Implied,  apon  the 
record,  which  takes  from  bim  tbe  rlKhc  to 
have  hlBaoflwercontefited  dnrtns  the  term 
at  which  it  was  made.  McDanlel  v.  Reed, 
12  Ala.  Lockbart  T.  Johnnon,  9  Ala. 

228;  Graves  v.  Cunper.  8  Ala.  81].  Tbe 
court  had  no  authority  to  allow  defend* 
ant  to  flle  a  contest  ol  franilahee's  answer 
«t  the  time  the  enntest  was  flled.  The 
Judgment  rendered  against  the  garnishee 
In  favor  of  the  defendants  was  erroneous. 
Revened  and  remanded. 


MONTOOHBRT  &  E.  RT.  CO.  T.  MaLI.HTTK. 

(Supreme  Court  of  Alabama.   Ma;  5, 1891.) 

CaRBJBRS— IKJDKT  to  PASSSXQBBfr— Neoliqbncb— 
EviDUOB  —  Dajiaobs  —  DiouBB  OF  Cabb  Rb- 

^KBD. 

1.  In  an  action  for  penoual  Inlurles,  the 
^uestioD  of  whether  wltneus,  a  medical  expert, 
would,  if  bis  arm  were  En  the  condition  of  plain- 
tiff'B,  snbmit  to  a  certain  operation,  which  he 
had  testified  cronid  probably  result  in  a  oure. 
Imt  would  be  attended  with  some  danger  to  life 
and  Intense  pain,  should  not  be  allowed  to  be  an-' 
swered. 

3.  A  wttneaa  who  has  stated  that  after  tbe 
accident  be  went  to  the  car  In  which  plaintiff 
had  t>een  riding  to  assist  tbe  passengers  In  get- 
ting out,  and  found  no  one  there  but  a  lady,  and 
that  a  maa  oould  not  have  oirttea  out  after  the 
accident  without  asalstaaoe,  ustifled:  "I  thtnic 
tbey  were  all  out  of  the  car  before  It  turned 
over. "  fie/d,  that  this  was  propwly  ezulnded 
as  being  but  a  mere  coocluaion. 

A.  There  is  no  error  In  a  cbarge  that  "the 
law  requires  the  highest  degree  of  care  and  dili- 
gence and  skilL  by  those  engaged  in  the  carriage 
of  passengers  oy  railroads,  known  to  careful, 
diligent,  and  akiUfnl  persons  engaged  In  such 
business. " 

4.  Evidence  that  plalutifl  was  injured  by  tbe 
derailment  of  a  oar  on  which  be  wai  s  passenger 
entitles  him  to  recover,  unless  dtfendant  reason- 
ably satlsAes  the  jury  that  tbe  derailuient  was 
not  due  to  negligence,  and  could  not  have  been 
prevented  by  the  exercise  of  the  highest  d^ree 
of  oare,  akil^  and  diligence  on  tbe  part  of  the 
carrier. 

K.  Where  tbe  evidence  as  ton^ligenoe,  aside 
from  tbe  derailment,  is  equally  balanced,  plain- 
tiff should  recover. 

0.  If  the  accidentopenedupawoaad  In  plaln- 
tlfTs  arm,  and  the  result  of  suub  aggravation  was 
the  stiffness  in  the  arm,  be  would  be  entitled  to 
reoom  therefw  as  though  there  bad  beenno  pre- 
Ttoos  Injuxy. 

T.  In  the  absence  of  evidence  that  plaintiff 
did  not  r^rolsrly  draw  his  salary  daring  the  time 
he  w%*  laid  up,  It  was  error  for  the  court  to  in- 
struct  tbe  Jury  that  tiiey  might  include  in  their 
Terdiot  damages  for  the  time  lost  from  bis  em- 
ployment. 

8.  Tbere  is  no  enot  in  an  Instraction  that 
there  can  be  no  proof  In  dollars  of  the  value  of 
moT'*^'  and  physical  suffering  and  pain,  but  dam- 
ues  therefor  are  within  the  sound  discretion  of 
we  Jury,  not  exceeding  tbe  amount  sued  for. 

0.  A  charge  requinng  a  verdict  for  defend- 
ant on  proof  m.  due  eaire  of  its  trainmen  la  prop 


erly  denied,  where  tbe  accident  may  have  been 
oaused  by  the  negllganee  of  other  of  its  em- 
ployes. 

Appeal  from  circuit  court.  Montgomery 
conuty;  John  P.  Hubbard,  Judge. 

This  action  was  brought  by  C  P.  Mel- 
lette agHlnst  the  railroad  corporation, 
and  sought  to  recover  damages  for  ID' 
juries  alleged  to  have  been  sustained  and 
suffered  by  the  plalntlfl  on  account  of  the 
neKtlgence  of  the  defendant's  servants  and 
employes.  The  complalntln  this  case  con- 
tained thr^  counts.  E^eb  of  them  claimed 
damages  for  Injorles  sustained  by  the 
plaintiff  while  a  passenger  upon  the  rail- 
road of  defendant,  and  resulting  from  the 
negligence  of  thedefentlant.itHservanrB  or 
employes.  The  defendant  pleaded  thegea- 
eral  Issue,  and  a  judgment  was  rendered 
for  the  plaintiff,  assessing  bis  damages  at 
f4,000.  The  foUowliiR  facts  were  nndls- 
puted,  as  gathered  from  tbe  bill  ol  excep- 
tions: That  the  plaintiff  purchased  s 
ticket  at  Albany,  Ga.,  took  tbe  train  run- 
nlngfrom  that  point  to  Moiitftomery  over 
the  Central  Railroad  of  Georgia  to  Eulnula, 
and  fi'om  thence  over  defendant's  road  to 
Montgomery,  plaintiff's  destination;  that 
while  he  was  on  that  train,  and  while  the 
train  was  Id  the  ctct  of  backing  to  the  de- 
pot In  Eufuula,  the  carlo  wblrb  plaintiff 
was  riding  turned  over,  and  the  plaintiff 
was  injured;  that  the dli'ect  cause  of  the 
accident  was  that  while  the  train  was 
backing,  as  described,  the  sl'N^r,  which 
was  in  the  rear  of  tbe  train  atasnlteh- 
way,  which  It  had  to  pass  In  order  to  get 
to  tbe  depot,  ran  off  the  track,  and  threw 
the  car  on  which  plaintiff  was  riding  off 
tbe  track,  and  It  turned  over;  that  plain- 
tiff had  been  Injured  by  an  accident  at  a 
saw-mill  some  time  before,  and  that  the 
wound  he  had  there  received  had  nut 
healed  up  when  this  accident  on  defend- 
ant's road  occarred,  and  the  Injutysas- 
talnetl  by  this  last  accident  was  that  the 
former  Injury  or  wound  wa^  reopened  by 
the  last  accident,  and  this  caused  perma- 
nent stiffness  of  the  arm:  that  plaintiff 
did  nut  hove  medical  attention  for  his 
wound  until  he  reached  home  that  night, 
the  uucldent  having  occurred  abont  day- 
break that  morning;  that  at  the  sugges- 
tion of  the  railroad  company  he  called 
n[H)n  a  certain  doctor  In  Enfaula  in  the 
morning,  but  that  doctor  was  busy,  and 
could  not  attend  to  hlin ;  but  that  the 
railroad  company,  throuKti  Its  amenta, 
while  the  train  was  on  the  way  from  Eu- 
faula  to  Montgomery,  offered  to  procure 
medical  aid  for  him,  but  he  declined  to  re- 
ceive It,  and  went  on  home  down  on  tbe 
Montgomery  f  Mobile  road,  some  uilles 
below  Montgomery,  before  he  received  any 
medical  aid  at  all.  There  was  testimony 
introduced  by  the  defendant  tending  to 
show  that  the  switch  and  all  of  the  ttxt- 
nres  tbereaboats  were  In  good  order,  that 
the  cars  were  all  rleht,  and  that  there  was 
no  known  cause  for  the  accident.  The 
proof  showed  that  tbe  train  was  backing 
very  slowly  at  the  time  the  accident  oc- 
curred. Bradford  Dunham,  an  experienced 
railroad  man,  who  was  examined  as  a 
witness  In  behalf  ot  the  defen  lant,  testi- 
fied that  In  hiu  opinion  such  an  accident 
as  the  testimony  showed  tills  one  was 
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moat  bare  been  occasioned  either  by  the 
fact  that  the  jfnard-rull  wns  ttio  wide, 
which  showed  tnat  It  was  not  In  poidtloo, 
or  by  the  fact  that  the  car  was  hindlne 
on  the  truck  so  stiffly  that  It  could  not 
adjust  itself.  He  also  testified  that,  it  the 
car  was  binding  on  the  troclc  eo  as  to 
cause  such  an  accident  as  that,  swh  an 
ina[>ectlon  as  is  ordinarily  given  to  the 
cars  would  determine  whether  the  partic- 
ular car  was  downt  if  the  examination 
was  made  by  a  competent  person.  Dar- 
ing the  examination  of  the  witness  Dr. 
Gaston,  who  was  examined  as  an  expert, 
and  after  be  had  testified  that  thestifTGeBB 
of  the  arm  mlglit  be  removed  by  a  very 
painful  and  somewhat  dangm-ous  opera- 
tion, defendant's  counsel  asked  him,  "If  It 
was  blB  arm,  It  be  would  have  the  opera- 
tion performed."  Upon  the  objection  trf 
the  plaintiff,  the  court  refused 'to  allow 
the  question,  and  the  defendant  excepted. 
On  the  examination  of  one  Robertson  as 
a  witness,  be  said  that  be  went  to  the 
door  of  the  coach  in  which  Mallette  was 
riding,  after  the  ear  had  turned  over,  to 
aee  it  there  were  anj  passmgera  therein, 
and  in  a  part  of  his  testluiony  use<]  theve 
words:  "I  think  they  were  all  out  before 
the  car  tomed  over. "  The  plaintiff  object- 
ed to  this  part  of  the  testimony  uf  said 
IlobertHon,— the  part  in  qnotatlonf>.  The 
court  snstulned  the  objection  thereto,  and 
the  defendant  dnly  excepted. 

In  his  general  charge  to  the  Jury,  which 
was  la  writing,  tlie  court,  among  other 
things,  charged  them  as  follows:  "(1)  if 
yon  are  reasonably  satisBed  from  the  evi- 
dence that  the  plaintiff  In  some  poiut  Id 
Georgia  received  and  paid  for  a  ticket  as 
a  pussenger  on  the  defendant's  railroad  to 
Montgomery,  and  was  such  passenger  on 
defendant's  train,  and  while  vn  the  route 
to  Montgomery  the  train  of  cars,  or  some 
of  the  cars  thereof,  ran  off  the  track,  and 
pluiutlff  was  injured  thereby,  then  the 
plaintiff  makes  out  a  pnm/f /acie  case  for 
recovery, and  he  is  entitled  to  recover,  un- 
less the  defendant  reasonably  overcomes 
this  primn  faciv  right  ol  recovery  by  the 
evidence  In  the  case.  (2)  Inorderto  avoid 
the  liability  growing  out  of  a  prima  fade 
case  made  out  by  plaintiff,  the  defendant 
must  reasonably  sntisfy  the  jury  that  it 
pxercispd  that  degree  of  care  which  tlie 
law  requires  of  it  In  order  to  avoid  and 
prevent  the  happening  of  accidents.  (3) 
The  law  requires  the  highest  degree  of 
care  and  diligence  and  skill,  by  those  en- 
gaged lu  the  carriage  of  passengers  by 
railroads,  known  to  careful,  dillgeat,  and 
skillful  perfeoiis  engasred  In  such  business. 
(4)  U  yon  find  from  the  evidence  that 
plaintiff,  under  the  rule  ftiven.  has  made 
out  u  prima  facie  cane,  then  defendant,  In 
order  to  avoid  liability,  mu»t  reasonably 
satisfy  the  Jury  that  It  used  that  degree  of 
care,  diligence,  and  skill.  (6)  If  the  cause 
of  the  arcldent  was  the  improper  plac&- 
ment  of  the  frog,  or  the  guard-rail  of  the 
frog  was  improperly  placed,  or  the  body 
of  the  car  had  so  come  down  and  bore  so 
heavily  on  the  trucks  as  to  prevent  their 
acting  or  turning  so  as  to  keep  the  trucks, 
as  tticy  should  have  done,fi'om  remaining 
on  the  track ;  and  y  ou  further  believe  that 
by  the  exercise  of  the  degree  ol  care,  dili- 


gence, and  skill  abora  given  to  that  state 

or  condition  itconid  havebeen  diacovered. 
—then  the  delendaut  would  beguilty  of  neg- 
ligence. 11  the  injury  resulted  from  that 
cause.  (6)  U,  under  the  lastructlons,  yoa 
find  a  verdict  for  the  plaintiff,  then  the 
question  as  to  the  amount  of  y(»ur  fiudlaic 
arises.  If  the  plaintiff  was  necessarily  re- 
quired to  hare  tlin  services  uf  a  physician 
to  attend  him  on  account  of  an  Injury 
caused  by  defendant,  then  he  Is  entitled  to 
recover  a  reasonable  sumforthe  necmsary 
nervices  of  a  physician.  If  one  attende<ft 
bim.  In  considering  the  question  of  other 
damages,  you  can,  In  connection  with  all 
the  evidence,  take  into  consideration  the- 
pnln  and  sutleriag  caused  plaintiff  by  thfr 
injury  to  falm,  and  also  the  time  lust  from 
his  employment,  and  the  pwmanent  fn- 
cuDvenience  resulting  to  plaintiff  by  the- 
injury.  If  any  such  resulted,  depreciating* 
the  value  of  his  services,  or  affecting  bia 
efficiency  to  earn  a  livellltood."  The  de- 
fendant also  excepted  to  that  part  of  thi^ 
general  charge  which  authorized  the  jury 
to  award  plaintiff  damages  forthethnf^ 
lust  from  hia  employment,  on  the  ground 
that  there  wns  no  evidence  that  he  suffered 
any  pecuniary  damage  by  loss  of  tinm 
from  his  employment.  "(7)  As  to  a  wound 
having  been  inflicted  at  the  saw-mill,  or 
from  the  railroad,  the  rule  Is  this :  If  the 
Injury  at  the  mill  would  Itself,  In  the  ordi- 
nary course  of  things,  have  resulted  In  the- 
permanent  atiffenlng  of  the  arm,  then  the 
fact  that  llie  arm  was  Injaretl  in  the  rail- 
road accident  would  be  Immaterial,  so  far 
as  the  stiffening  is  concerned.  Tint  If  the 
wound  or  injury  by  the  railroad  was  such 
as  to  aggravate  the  wound  received  at 
the  mlU,  and  the  result  of  such  aggravti- 
tion  was  t<>  c.iuse  Indamatlon,  which  re- 
sulted lu  the  stiffening  ot  the  arm,  the  re- 
sult Is  the  same,  so  far  as  that  Is  con- 
cerned, as  if  there  had  been  no  injury  at 
the  mill.  (S)  But  if  the  wound  or  Injury 
by  the  railroad  was  such  as  to  aggravate 
the  wound  received  at  the  mill,  and  the 
result  of  such  aggravation  was  to  cause 
inflammation,  which  resulted  In  the  stiffen- 
ing of  the  arm,  then  the  result  Is  the  same,, 
so  far  as  that  Is  concerned,  as  If  there  had 
been  no  injury  at  the  mill.  (9)  Again,  al- 
though you  should  Hnd  from  the  evidence 
that  the  sUffenliiKof  the  arm.  under  the 
rule  given,  was  caused  l)y  the  injury  at  the 
mill,  and  not  by  the  railroad,  this  would 
not  defeat  the  riKht  of  plaintiff  to  recover 
any  other  damage?.  It  any  proven.  If  tb» 
Injury  was  the  result  of  uegtfgence  on  the 
part  of  defendant."  The  defendant  duly 
excepted  to  each  of  these  garbled  purt» 
of  the  general  charge  by  the  court,  and 
separately  excepted  to  each  part;  and 
also  excepted  to  the  following  chaise 
given  by  the  court  at  the  request  of  the 
plaintiff  in  writing:  "That  there  can  be 
no  proof  In  dollars  and  cents  of  the  value 
ot  mental  and  physical  suffering  and  pain, 
but  the  damages  for  these.  It  the  plaintiff 
Is  entitled  to  recover,  is  within  the  Hoaad 
discretion  of  the  Jury,  hut  cannot  exceed 
the  amonnt  demanded  In  the  complaint.  "* 
The  defendant  theu  requested  the  follow- 
ing written  charge,  and  duly  excepted  to 
the  court's  refusal  to  give  the  same:  "It 
the  defendant,  at  the  Uma  the  plalatlfl  re- 
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ceived  liiB  ulleged  injury,  had  agents  ol 
competent  skill  rnnnlng  tbp  train,  and 
said  agents  ased  all  of  the  carv  and  dlli- 
4Sence  ttant  wonld  be  wed  by  a  very  careful 
MDd  prudent  man  In  bis  own  alfalrs,  then 
the  defendant  wnald  nut  be  liable  to  tbe 
l>iaintitf  fur  any  accident  which  inlgbt 
liuve  happmed  to  him  while  betnir  thus 
transported  on  the  road  of  the  defend- 
aint. " 

JudKtnont  tor  plaintiff,  and  defendant 

Appeals. 

Arrinfrton  A  Gnhiita,  for  appellant. 
Ttinipkim  di  Troy  and  .4.  T.  LomJony  for 
appellee. 

McTi.Ri.i-AN,  J.  It  was,  of  course,  com- 
petent to  prove  by  experts.  lor  the  pur- 
pone  of  rebutting  the  Idea  that  the  Injury 
to  plalntilT'a  arm  waa  of  a  permanent 
nature,  and  thna  rednclng  the  damages  to 
t>e  asHeeaed  by  the  jnry,  that  what  ap- 
peared to  l>e  a  continuing  disability  conld 
t>e  entirely  relieved  by  a  aarglcal  opera- 
lion:  hut  whether  the  expert  witness, 
who  testified  that  the  operation  he  de- 
scribed would  probably,  but  not  certain- 
ly, result  in  a  cure:  that  It  would  te  at- 
tended with  aoiue  danger  to  lite  and  In- 
tenHe  pain,— would  hiinwlf.  If  similarly 
«inicted.  Bobmit  to  the  operation,  was 
«i  mutter  entirely  outaide  of  the  case.  The 
cest  Is  not  a  fair  one.  There  might  be 
■rery  many  considerations  conrtnclve  to 
the  wltneaa'  submission  to  tho  danger 
<ind  sufferiDK  of  the  operation  which 
iftould  not  apply  to  the  plaintiff,  aud 
v/r0  rena.  The  necessltfea  and  power  of 
endurance  ol  tbe  one  might  be  much 
srivater  than  of  the  other;  and  the  fact 
that  the  witness  would  or  would  not  un- 
dergo tiie  ordeal,  under  like  clrcumstaDces, 
could  throw  no  light  upon  the  practica- 
bility and  probability  of  a  succeaeful  Is- 
fiue  ol  the  experiment  on  the  plnintlff. 
The  eourt  properly  refnsed  to  allow  Dr. 
Oaston  to  answi-r  the  question  whether 
lie  would  Hubmit  to  the  operation  il  his 
arm  were  in  the  condition  of  the  plain - 
tirf'B. 

it  is  manitext  that  tbe  proposed  testl- 
tiiuny  uf  the  witness  Robertson,  "I  think 
they  were  all  out  of  the  car  before  it 
turned  over."  was  a  mere  conclusion  of 
the  wltne8B«— an  opinion  basetl  upon  cer- 
tain facts  stated  by  hlni,~and  notaatate- 
nient  of  his  recollection  in  the  premises. 
He  testified  that  after  the  accident  he 
■went  to  the  car  In  which  plaintiff  had 
l>een  riding  to  assist  the  passengers  In  get- 
tlog  out,  found  no  one  In  there  buta  lady, 
flnd  that  a  man  could  not  have  gotten 
ont  after  the  accident  without  asslatance. 
Hence  bla  coDc1UHl«m  and  opinion— not 
recollection  at  all — that  ail  other  pasaen- 
fcers.  Including  the  plaintiff,  must  have 
made  their  escape  before  the  car  o7er- 
tnniefl,  because,  heargnee.  they  could  not 
iiave  done  so  afterwanls.  This  evidence 
wna  propniy  excluded. 

Tlieiv  was  no  error  In  the  charges  of  the 
court  to  the  effect  that  "the  law  required 
the  highest  d^ree  of  care  and  diligence 
and  skill,  by  those  engaged  In  theoarrlage 
of  passengers  by  railroads,  known  to  care- 
ful, diligent,  and  skillful  peraona  engaged 
in  Hueb  bnaiDeas."  This  la  the  nnireraal 


doctrine  of  the  courts  and  text-wrltera. 
Searle's  Adm'r  v.  Railway  Co.,  (W.  Va.) 
»K.  E.  Bep.  248;  Railroad  Co.  v.  Snyder, 
n7  1nd.485,  20  N.  fi.  Rep.  284;  Notes  to 
Irelflnn  v.  Railway  Co.,  (La.)  44  Amer.  & 
Eng.  R.  Cas.  319,  7  South.  Rep.  HOO;  BalU 
road  <:o.  v.  Rltter,  (Ky.)  8  S.  W.  Rep.  601 ; 
Railway  Co.  v.  Daugherty,  (Pa.)  6  Amer. 
&  Eng  R.  Cas.  Railroad  Co.  v.  Ander- 
son, m  Pa.  St.  351 ;  Railroad  Co.  v.  Raln< 
out,  l»9  1nd.  551;  Railway  Co.  v.  Hlggs, 
(Kan.)  16  Pac.Rep.  667;  Smith  v. Railway 
Co.,  (Minn.)  18  N.  W.  Rep.  827;  Dodge  v. 
Steam-Ship  Co.,  (Mass.)  19  K.  E.  Rep.  37B; 
Treadwell  v.  Whittier.  80  Cal.  575,  22  Piic. 
Rep.  266:  Hutch.  <^arr.  §§  503.  7y9-M01 ; 
Thomp.  Carr.  175  etseq..  2  Amer.  &  Eng. 
Enc.  Law,  p.  745;  2  Wood,  Rv.  Law,  p. 
HKJ5:  Railroad  Co.  v.  Jones,  8:t  Ala.  B7G,  3 
South.  Rep.  902;  Railway  Co.  Love, 
(Ala.)  8  South.  Rep.  714 

The  authorities  present  equal  unanimity 
to  the  propoeltlon  that  where  a  passen- 
ger receives  Injuries  from  the  breaking 
down  of  the  carrier's  vehicle,  from  tlie  de- 
railment of  a  car,  from  colltslons  or  the 
like, — occurrences  which  ordinarily  would 
not  take  place  but  for  some  negllgi'uce  on 
the  part  ol  tbe  carrier,— the  prima  fncte 
presumption  la  that  the  Injury  was  the  re- 
sult of  the  carrier's  nesllgence;  and  In  an 
action  therefor,  the  plaintiff  harlngshown  , 
that  he  was  a  passenger,  and  that  he  was 
injured  by  the  rterailment,  for  Instance,  nf 
the  carin  which  he  was  being  transported, 
he  Is,  upon  this  and  without  more,  enti- 
tled to  recover  tbe  damages  thereby  sus- 
tained, unless  the  defendant.  In  rebuttal 
uf  this  pilma  iaele  presuniptlon,  reas(m- 
abiy  satisfies  the  Jnry  that  the  derailment 
was  not  due  to  any  negligence,  and 
could  not  have  been  prevented  by  the  ex- 
ercise of  the  highest  degree  of  care,  skill, 
and  diligence  on  the  part  of  the  carrier. 
Authorities  supra;  Thomp.  Can*.  181  et 
seq.;  2  Wood,  Ry.  Law,  1096:  2  Amer.  & 
Eng.  Euc.  Law,  768  et  seq. ;  RaUroad  Co. 
V.  Wlghtman,  29  (irat.  431;  Railroad  Co. 
V.  Sander,  73  Ga.  618;  Railway  Co.  v.  Sey- 
bolt,  18  Amer.  A  Eng.  R.  Cas.  162;  Illpsley 
V.  Railway  Co..  27  Amer.  A  Eng.  R.  Caa. 
2S7,  and  note;  Railway  Co.  v.  Leonhardt, 
(Md.)5  Atl.Rep.  846;  Railroad  Co.v.  Tim- 
m<iii8,  (Ark.)  11  S.  W.  Rep.  600.  40  Amer. 
ft  Eng.  R.  Can.  698,  and  notes;  Stokes  v. 
Saltonstall,  13  Pet.  181;  Railroad  To.  t. 
Pollard,  22  Wall.  841.  The  cases  of  Rail- 
way Co.  V.  Hughes,  87  Ala.  6t0,  6  South. 
Rep.  413,  and  Railroad  Co.v.  Reese,  85 Ala. 
407,  5  South.  Rep.  2K3,  to  which  our  at- 
tention has  been  invited  In  this  connec- 
tion, are  not  in  point.  The  parties  In- 
jured, and  who  were  plaintiffs  In  those  ac- 
tions," were  not  passengers  of  the  defend* 
ant  companies,  and  the  principles  we 
have  been  considering  bad  no  application 
in  either  of  them.  The  trial  court  correct- 
ly stated  tbe  law  as  to  what  facts  made 
out  a  prima  facie  case  for  the  plaintiff, 
enUtllng  him  to  recorer,  and  as  to  tbe 
measure  of  proof  necessary  to  overturn 
the  presumption  of  negligence  growing 
out  of  and  resting  upon  the  facts  ailduced 
in  the  first  Instance  by  the  plaintiff.  The 
special  objection  ut^d  to  the  charges  on 
this  part  of  the  case  Is  that  they  author- 
ised a  verdict  tor  tbe  plaintiff  U  the  erf' 
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denre,  asEde  frum  the  presumption,  was  in 
equipoise  uD  the  question  ol  defendant's 
neKliKence.  We  understand  this  to  be 
the  In  w ;  otherwise,  the  presumption  would 
exert  no  Influence  In  the  case.  If  there  Is 
no  evidence  o(  defendant's  nesllgencu  ex- 
cept the  fact  of  derailment,  or.  which  is 
the  same  thing  in  legal  effect,  the  evi- 
dence as  to  negligence  aside  from  the  derall- 
meot  is  equally  balanced,  there  Is  nothing 
to  rebut  the  prima  fiae/o  presumption  of 
a  want  of  due  care,  slilil,  and  diligence 
which  that  fact  Imports,  sad  upon  it  the 
plaintirr  would  be  entlcled  tu  a  verdict. 
To  rebut  aud  overturn  the  presnmptfon, 
the  defendant  must  afflrmativelj  satisfy 
the  Jary  that  It  was  not  guilty  of  negli- 
gence as  charged  by  the  court;  and  this 
In  no  sense  can  be  said  to  be  done  where 
the  evidence  ts  in  such  equipoise  on  the 
point  as  not  to  Impress  the  minds  o(  the 
jury  one  way  or  the  other. 

On  the  tendencies  of  tlie  evidence  found 
in  this  record,  the  Jury  might  have  con- 
cluded either  that  the  stiffening  of  plain- 
tiff's arm  was  caused  by  the  injury  re- 
ceived in  the  railway  accident,  ur  by  the 
injury  previously  received  at  the  saw-mill, 
and  that,  while  the  l«8t  injury  dirt  not 
produce  the  stiffness,  or  that  the  stiffness 
would  have  resulted  frum  the  first,  yet  the 
old  w-oond  was  reopened  and  afisravated 
by  the  hurt  received  on  the  cam.  and  the 
pain  and  suffering  increased,  and  medical 
attention  necessitated,  thereby.  So  flnd- 
Ing,  It  was  their  dut;  to  give  the  plaintiff 
damages  reaultlDg  from  this  aggravation 
of  theoriginal  injury, and  thecharge  ofthe 
court  In  this  connection  vras  unexception- 
able. Railway  Co.  v.  Snyder,  10  Amer.  St. 
Kep.  60,  and  note.iM  N.  E.  Rep.  284 ;  Owens 
V.  Railway  Co.,  (Mo.)  33  Amer.  &  Eng.  R. 
Cas.  6'J4,  and  note,  8  8.  W.  Rep.  S50:  Rail- 
road Co.  V.  Jones,  8S  Ala.  S76,  8  South. 
Rep.  902. 

There  was  no  evidence  In  the  case  as  to 
any  pecuniary  loss  resulting  to  the  plain- 
tiff from  inability  to  pursue  his  avocations 
In  consequence  of  the  injury  complained 
of.  It  appears  that  he  was  general  man- 
ager of  a  corporation  engaged  in  the  saw- 
mill business,  and  received  a  salary  for  hia 
servi<:es  in  that  capacity.  He  was  pre- 
vented by  the  injury  from  performing 
those  services  for  a  month  or  two,  but  it 
nowhere  appears  that  his  salary  was  not 
paid,ur  was  dlmlDislied  to  any  ex  tent, for 
that  period.  Neither  does  It  apiiear  that 
he  in  any  other  way  sustained  any  money 
loss  from  the  loss  of  this  Time.  Noa  con- 
stat but  that  during  this  [leriod,  and  not- 
withstanding his  disability,  he  received 
fully  as  much  as  he  would  have  done  had 
he  not  been  disabled  at  all.  Yet  a  charge 
of  the  court  to  which  a  special  exception 
was  reserved  assumes  that  he  wasperson- 
allydamaged  by  this  Iohs  of  time,  and  au- 
thorizes the  jury  to  Include  In  their  verdict 
damages  not  only  for  pain  and  suffering, 
physicians'  bills,  permanent  Inconvenience, 
and  depreciation  of  his  capacity  to  earn 
a  livelihood  resulting  from  the  stiffening 
of  bis  arm.  but  also  for  the  time  lost  from 
bis  employment.  This  part  of  the  charge 
was  manifestly  bad,  and  we  are  unable  to 
see  how  its  tendency  to  prejudice  the  de- 
fendant could  have  been  met  and  cured  by 


a  qualifying  instruction  which  appellee 
Insists  the  appellant  should  have  asked. 
The  only  possible  cure  would  have  been 
in  its  withdrawal  from  the  jury,  and  this 
action  the  defendant  sufficleDtly  invoked 
by  excepting  to  It.  We  cannot  see  that  it 
opernted  no  Injury  to  the  dirfendant.  It 
was  an  error  wblcb  must  work  a  reversal 
of  Che  Judgment. 

Mental  suffering  cannot  be  dissociated 
from  physical  pain.  Where  the  latter  is 
found,  the  former  is  implied.  The  law  fur- 
nishes, and  In  the  nature  of  thin^  can 
furnisb,  no  standard  by  which  to  measure 
andcompensate  for  either  in  money.  The 
question  of  compensation  must  be  sub- 
mitted to  the  Jury,  who,  in  the  exercise 
of  a  sound  discretion,  guided  by  their 
views  of  the  evidence,  are  to  return  a  ver- 
dict for  such  sum  as  they  may  deem  just, 
not  In  excess  of  the  amount  sued  for.  The 
charge  given  for  plaintiff  asserts  no  more 
than  this.  If  the  discretion  la  abmwd  and 
the  verdict  excessive,  It  may  be  set  cutlde 
by  the  court.  8uth  Dam.  p.  711;  6  Amer. 
ft  Eng.  Enc.  Law,  p.  51;  Telegraph  Co.  v. 
Broesche,  (Tex.)  10  a.  W.  Rep.  734;  Phil- 
Hps  V.  Railway  Co.,  L.  R.  5  C.  P.  280. 
The  charge  requested  by  defendant  was 
well  refused.  It  would  have  required  a 
verdict  for  defendant  on  proof  of  due 
care,  diligence,  and  skill  of  Its  trainmen, 
and  notwithstandtnx  others  of  Ita  em- 
ployes may  hare  been  guilty  of  negligence 
causing  the  Injury.  Reversed  and  re- 
mande<l. 


Winter  v.  City  (^uncil  op  Montgombbv. 
(Supreme  Court  tf  Alabama.  Hay  22, 1891.) 
IiuoNcrrioN— Adeqdati  Rhhidt  at  Law. 
Where  ft  city  has  filled  la  a  cellar  built 
underneath  a  sidewulk  by  an  adjoining  land- 
owner, a  bill  by  the  latter,  allesring:  that  the  oity 
contracted  to  allow  him  to  build  and  use  sacb 
cellar,  and  praying  an  inlunctlon  and  damages, 
cannot  be  maintained,  where  it  falli  to  abow  any 
Irreparable  injory,  or  that  there  Is  no  adeqoate 
remedy  at  law. 

Appeal  trom  chancery  court,  Montgom- 
ery county ;  John  A.  Foster,  Chancellor. 

Ritl  for  an  injunction  and  damages  by 
Joseph  S.  Winter  against  the  city  council 
of  Montgomery.  From  an  order  of  the 
chancellor  dismissing  the  bill,  plaiutUt  ap- 
peals. 

Winter  dk  H'inter,  for  appellant. 

Walker.  J.  It  appears  that  tho  pnve- 
ment  on  the  Court  street  and  Dexter  ave- 
nue sides  of  the  building  described  In  the 
hill  was  taken  up  by  the  complainant 
many  years  ago,  under  permission  grant- 
ed by  the  city  council,  the  sidewalk  was 
excavated  its  entire  width,  the  basement 
of  the  liulldlog  was  extended  under  the 
sidewalk,  and  another  pavement  was 
built  bycoraplalnant  over  the  excavation. 
The  matters  complained  of  In  the  bill  are. 
In  brief,  that  the  city  authorities  have  re- 
moved the  pavement  and  the  structure 
thereunder  erected  by  complainant;  have 
filled  in  said  exeavatlon,  anu  built  a  new 
and  different  kind  of  pavement;  have  ex- 
cluded complainant  from  his  use,  In  con- 
nection with  and  as  a  part  of  tlie  building 
ol  a  portion  of  the  sidewalk  which  liarl 
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been  puaBeaaed  and  enjoyed  by  him  for 
many  yean ;  and  tbe  btU  bIiowa  that  said 
property  has  been  damc^ed.  and  Its  value 
depreciated,  in  consequence  or  the  acts 
complained  of.  Tbe  pnrposn  of  tbe  hill  Is 
to  have  the  defendantenjolned  from  all  fur- 
ther interference  wltb  complainant's  use 
aa  a  part  of  the  pruperty  ol  that  portion 
of  tbe  sidewalk  adjolnlns  tbe  boildlns; 
that  defendant  be  required  to  restore  said 
sidewalk,  and  the  excavation  thereunder, 
to  their  former  condition  In  reference  to 
sold  building;  and  that  damages  be 
awarded  tocomplalnant  torthe  allesed  la- 
luries  to  said  property.  lu  Winter  r.  City 
Coanvll.  83  Ala.  589,  8  South.  Itep.  285.  It 
waa  behi  that  there  was  Dothlng  averred 
in  the  bill  In  that  case  to  impart  thequall- 
t\eB  and  elementa  of  a  contract  to  the  au- 
thority jprun  ted  by  the  defendant  to  tbe 
complainant  to  make  said  excavation  un- 
dertbe  sidewalk, and  to  Improve  his  prop- 
erty in  ronnertlou  therewith.  We  discov- 
er nothing  in  the  averments  uf  tbe  bill  in 
this  case  to  authorise  ttao  treat ir> en t  of 
that  authority  as  a  contract.  Conced- 
Injc,  however,  thatromplalnant's  right  to 
the  use  of  the  excavation  under  tbe  side- 
walk, and  of  portions  of  the  sidewalk,  In 
connection  with  the  building,  weresecared 
to  him  by  contract,  and  that  the  acts  of  tbe 
defendant  which  are  complained  of  wpre 
wruujrfol  and  wholly  nnanthorized,  still 
we  are  unable  to  discover  any  ground  for 
equitable  relief.  Upon  no  eonstructlon  of 
the  bill  as  amended  can  It  l>e  claimed  that' 
anything  mor«  Is  shown  than  the  commis- 
sion by  tbe  defendant  of  wrongs  or  torts 
Involving  damage  to  property.  That 
dnmage  may  be  ascertained  and  repara- 
tion therefor  had  in  a  court  of  law. 
Though  tbe  necessity  of  keeping  corpora- 
tions fnim  oTcmtepplDg  tbelr  delegated 
powers  may  Justify  the  issuance  of  an  In- 
junction on  a  state  of  facts  whlrb.  In  the 
abHence  of  this  special  feature,  would  not 
authorize  snch  extraordinary  remedy,  .vet, 
eren  in  such  a  case,  the  court  will  not  in- 
tervene by  InJnnctioD  when  there  Is  a  fail- 
ure to  show  that  a  cuurt  of  law  cannot 
afTord  all  necessary  relld.  East  ft  West  R. 
Co.  V.  East  Tennessee,  V.  A  G.  R.  Co..  75 
Ala.  275.  In  the  bill  as  amended  In  this 
case  there  Is  noaverment  oMrreparable  ia- 
Jnry,  and, on  the  facts  as  stated, It  Is  plain 
titat  the  alleged  injury  to  the  property  Is 
such  as  may  be  compensated  for  In  a  court 
ot  law  by  a  Judgment  for  damages.  As 
there  Is  no  allegation  ol  any  special  fact 
or  clrcamstance  affecting  (he  adequacy  of 
tbfs  plain  legal  remedy,  the  conclusion  is 
Inevitable  that  tbe  bill  asamendedis  wlth- 
ont  equity.  Cross  v.  Mayor,  IH  N.  J.  Eq. 
805:  Holmes  v.-lersey  City, 12  N.J.  Eq.SlU; 
1  High,  In].  S  588.  Afttruied. 


Gabnbr  v.  Frrs  et  aJ 

(fiupreme  Court  of  Alabama.  May  21, 1S91.} 

Aatuag  ox  Nora— Condition  Subsequbnt — 
Waives. 

1.  In  aa  action  on  a  note,  H  appeared  that  de- 
fendant had  arranged  with  bis  creditors  to  exe- 
cute to  each  hlB  note  payable  a  oercain  time  In 
future,  provided  they  ail,  as  a  condition  preced- 
ent woald  sign  an  agreement  granting  exteo- 
■ions  on  their  olaUns.  Heldt  that  tbe  ezeoution 


and  delivery  by  defendant  of  a  note  before  tbft 
signing  of  such  agroemcnt  constituted  a  waiver 
of  tbe  condition,  and  the  subsequent  tailure  of 
certain  creditors  to  sign  was  immaterial. 

2.  It  is  incompetent  to  show  by  parol  evl- 
denve  thst  a  note  absolute  on  its  faos  was  deliv- 
ered only  as  an  escrow. 

Appeal  from  circuit  court,  ChUton  coun- 
ty; .Iahbs  R.  Dowui£LL,  Judge. 

Action  on  certain  promissory  notes  by 
Flte,  Porter,  Lyles  &  Co.  agalnttt  John 
Garner.  From  an  order  sustaining  de- 
murrers to  his  special  plea  defendant  ap- 
peals. 

W.  A.  Comer  And  W.  S.  Thortnfcton,  for 
appellant.  Jones  A  FHlkaer^loT  sppellees. 

Waleeb,  J.  The  aubstance  of  the  mat- 
ters set  forth  In  the  special  plea  is  that, 
by  the  written  agreement  entered  into 
some  time  prior  to  tbe  execntlon  of  tbe 
notes  sued  on,  plaintiff  and  other  creditors 
promised  to  grant  extensions  on  their 
claims  it  all  the  creditors  would  do  the 
same,  and  If  the  d^ndant,  with  his  wife, 
would  execute  their  Joint  notes,  waiving 
exemptions,  to  the  several  creditors  for 
the  debts  due  them ;  that  all  the  creditors 
did  not  agree  to  this  arrangement;  that, 
notwithstanding  this,  defendant,  together 
with  bis  wife,  executed  and  delivered  the 
notes  sued  on,  subject  to  tbe  terms  and 
conditions  muntloned  In  said  agreement. 
Tbe  plea  does  not  allege  the  execution  of 
any  agreement  indicating  tbe  Imposition 
of  conditions  upon  the  operation  of  tbe 
notes  other  than  that,  a  copy  of  whlidi  is 
made  Exhibit  A,  and  which  is  the  agree- 
ment above  referred  to.  It  Is  not  averred 
that  tbe  notes  themselves  contained  any 
stipulatlou  that  they  were  to  take  effect 
only  upon  compliance  wltb  certain  condi- 
tions. It  the  notes  were  conditional  obli- 
gations, tbey  would  not  correspond  with 
tbe  description  thereof  In  the  complaint. 
Tbe  plaintiffs  sued  on  unconditional  prom- 
ises to  pay.  As  no  Issue  was  made  as  to 
tlie  description  in  tbe  complaint  of  tbe 
notes  sued  on,  It  Is  to  be  taken  as  admit* 
ted  that  the  alleged  conditions  were  not 
expressed  therein.  Ot  connie,  the  defend- 
ant and  the  plain  tiffs  could  waive  the  con- 
ditions upon  which,  by  tlie  terms  of  said 
original  agreement,  the  notes  were  to  be 
executed  and  accepted.  So  far  as  tbe  con- 
dltions  were  of  benefit  to  plaintiffs,  they 
were  waived  by  acceptance  of  the  notes 
evidencing  an  extension,  without  requir- 
ing that  the  other  creditors  Join  In  the 
scheme  ol  extension.  The  advantage  to 
be  secured  to  the  defendant  by  the  carry- 
lug  out  of  the  agreement  was  the  post- 
poneineut  of  tbe  time  of  payment  of  all 
his  debts.  His  waiver  of  this  condition  in 
his  favor  was  ahown  by  tbe  delivery  of 
the  notes  to  tbe  plaintiffs,  without  requir- 
ing that  the  other  creditors  agree  to  tbe 
proposed  extension.  So  far  as  the  condi- 
tions were  concerned,  tbe  contract  nas 
practically  abandonerl  on  both  sides. 
The  reqnlrements  thereof  were  not  Insist- 
ed upon  by  either  party.  Notwithstand- 
ing the  averment  In  tbe  plea  of  a  contrary 
conclusion,  the  acts  ot  tbe  parties  as  al- 
leged by  the  pleader  cannot  be  reconciled 
with  tbe  claim  that  there  was  an  insist- 
enoe  npon  tbe  terms  ol  tbe  agreement. 
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The  execution  and  acceptance  of  tlie  notea, 
in  the  trircumstances  alleged,  necessarily 
involved  a  waiver  ol  thfi  conditions  pre- 
«edent  ezpresfied  in  the  AKreement- 
conditions  sabseqaent  were  mentioned 
therein.  As  there  was  no  averment  of  the 
«xecution  of  any  other  agreement,  the 
plea  cannot  be  construed  as  stating  any- 
ChiQff  more  than  ths  existence  ol  an  un- 
derHtandlng  that  the  notes  In  the  hands 
of  the  pInlntlffB  sijoald  be  snbject  to  a  con- 
dition sabseqaent  of  like  import  as  the 
condition  precedent  provided  for  by  the 
original  agreement.  In  other  words,  the 
contention  Is  that  the  agreement  goTerned 
a  trannactlun  wholly  different  from  that 
contemplated  by  ItH  terms.  The  defend- 
ant, by  his  plea,  proposed  in  effect  to 
«how,  by  mere  reference  to  an  agreement 
which  called  for  nothing  of  the  kind,  that 
the  notes  were  dullTered  to  the  plaintiffs 
In  escrow.  This  conld  not  be  shown.  It 
Is  nut  competent  to  prore  that  a  bill  or 
«  note  was  delivered  to  the  promisee  as 
an  escrow, for  theevldence  would  be  wpjg- 
nant  to  the  act,  Maeamann  v.  Holsciier, 
49  Mo.  87;  Jones  v.  Shaw.  67  Mo.  tWT; 
Badcock  v.  Steadman,  1  Root.  87;  Har- 
Kfave  V.  Melbourne,  86  Ala.  270.  5  Sooth. 
Rep.  285;  1  Daniel,  Neg.  Tnst.  §  OS;  2Araer. 
A  Eng.  Enc.  Law,A43.  As  the  notes  tbera- 
«elves  expressed  no  conditions  limiting 
their  operation,  they  were  legally  Incapa- 
ble of  explanatlriu, contradiction,  or  modl- 
dcatfon  by  parol  evidence.  Day  v.  Thomp- 
son, 65  Ala.  26U,  And  as  the  plea  did  not 
allege  the  execution  of  any  agreement 
other  than  the  original  one  above  referred 
to.  It  was  Incompetent  to  prove  by  parol 
the  existence  of  an  nndercitandli^  that  the 
terms  thereof  should  apply  to  acts  per- 
formed In  disregard  of  all  of  thecondltions 
«xpressed  therein,  to  the  end  that  the 
notes  be  treated  as  having  been  delivered 
In  escrow.  Dexter  v.  Ohlander,  89  Ala. 
962,  7  Houth.  Kep.  115.  The  plea  amount- 
ing to  no  more  than  a  proposition  to 
ntake  sncb  proof,  the  seventh  groand  of 
demurrer  thereto  was  properly  sustained. 
Affirmed. 


Murray  v,  Hoylb. 
{Supreme  Court  of  Alabarna.   May  33, 1891.) 

EjECTMBST  —  AdVEUBB  PoSSBSaiON  —  NOTIOK  ov 

Claim  or  Owmbrship  —  Dbsd  or  Octstandiso 
Title. 

1.  Wliere  one  had  been  In  contiaaons,  open, 
notorious,  and  aoverse  posaeasion  of  land  trom 
ltta3  to  1888,  and  was  then  dispossessed  by  one 
•oluimiuR  title  by  conveyance  of  the  latter  date, 
iie  may  lawfully  enter  and  maintain  ejectment 

2.  Open,  notorious,  and  c»ntlnuuus  posses- 
-fiOQ  of  land  under  claim  of  owu«rship  is  sufD- 
cient  notice  to  all  the  world  that  the  possessor 
claims  to  be  the  owner. 

3.  Where  one  makes  a  conveyance  of  land 
which  is  at  the  time  in  the  advOTSo  possession 
cf  a  third  parte,  exercising  acts  of  owneorsbip, 
and  claiming  to  be  in  lightfal  possession,  thoupi 
having  no  color  of  title,  the  deed  Is  void  as 
against  the  person  holding  adversely,  and  will 
not  support  an  notion  in  e^estment. 

Appeal  from  circuit  court.  Mobile  coun- 
ty; Wii.i.iAM  E.  OLAt'KK,  Judge, 

This  Isa  stHtntory  real  action  In  the  nat- 
ore  of  ejectment,  brought  by  theappeltant, 
H  ugh    Murray,    against   the  appellee, 


GeoiW  H.  Hoyle,  and  sought  to  recover 
a  certain  lot  specIQcally  described  in  the 
complaint.  The  plaintiff  baaed  his  right 
of  recovery  on  twogronnds:  First,  actual 
possession  under  rlaim  of  title  at  the  time 
of  entry  of  the  defendant,  May  2»,  ISKU; 
and,  secondly,  the  contlnaous.open,  noto- 
rious, and  adverse  possession  from  1862  to 
18N9,  Thedefendant  basedhls  right  to  tl<e 
property  In  controversy  upon  several  suc- 
cessive conveyances;  but  It  was  not 
shown  when  the  title  of  the  tlrat  grantor 
of  this  conveyance  vested  In  him.  In 
188!),  the  defendant  Instltnted  an  tu-tlon  of 
unlawful  detainer,  recovered  a  ludginent 
against  the  plaintiff,  and  dispossessed  him 
of  the  property.  Being  thus  ejected,  the 
plaintiff  brought  the  present  action.  The 
plaintiff  requested  the  court  to  give  the 
following  written  chnrges:  (1)  "The  court 
charges  the  Jury  that.  It  the  use  and  occu- 
pation of  the  property  Is  open,  notorlou ). 
and  bostlle  against  all  the  world,  that  la 
anfilclent  notice.  If  accompanied  by  claim 
of  ownership;  and,  if  such  a  possession 
and  occupation  continue  tor  the  period  of 
ten  years,  then  the  Jury  must  find  a  verdict 
for  the  plaintiff.  *  (8)  "The  court  chargeH 
the  Jury  that,  I!  they  believe  from  the  evi- 
dence that  the  plaintiff  was  In  the  actoal 
use  and  adverse  possession  of  the  proper- 
ty sued  for,  on  the  5th  day  of  August,  lH67. 
claiming  It  as  his  property,  then  the  deed 
from  Grinuell  to  Frederick  would  be  void." 
(4)  "The  court  charges  the  Jury  that  actu- 
al notice  Is  not  necessary  to  be  given  to 
the  owner  of  the  pr'>perty  of  the  actual 
use,  occupation,  and  adverse  possessitmof 
said  property  under  claim  of  ownership. 
If  that  adverse  possession  Is  open,  notori- 
ous, public,  and  against  all  the  world,  ac- 
companied by  claim  of  ownership,  then 
that  Issufficientnotlce  to  the  owner;  and. 
If  that  continues  for  ten  years,  then  you 
must  Und  for  the plnlntltr."  (5)  "The  court 
charges  the  Jury  that.  If  they  believe  from 
[the  evidence]  that,  In  conversation  wttli 
the  defendant  In  1889,  the  plaintiff  stated 
that  he  had  two  hundred  dollars  for  the 
lot,  that  would  notbe  snfHcIent  to  author- 
ize a  verdict  for  the  defendant."  (10) 
"The  court  charges  the  Jury  that.  If  they 
believe  from  the  evidence  that  the  plaintiff 
was  In  the  actual  nse.  occupation,  and 
possession  of  the  property,  claiming  It  as 
his  own,  openly  and  notoriously.  In  hostil- 
ity to  all  the  world,  on  the  18th  day  of 
February,  1889,  the  date  of  the  deed  from 
Martin  Frederick  to  Elizabeth  McKlnatry, 
then  said  deed  would  be  void,  and  the  jury 
must  find  for  the  plaintiff."  (11)  "The 
court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  has 
been  In  the  continuous,  actual  use.  occu- 
pation.or  possession  of  said  property,  un- 
der claim  of  ownership,  ai]verHel.v  against 
all  the  world,  from  \>^&2  to  1S8S,  and  if  he 
was  In  said  actual  adverse  possession  of 
said  property,  claiming  it,  as  aforesaid, 
on  the  ISth  day  of  February,  18f*9,  then  the 
McKlnstry  deed  would  be  void,  and  you 
mnet  find  for  the  ptalntlR. "  The  court  re- 
fused to  give  each  of  these  charges  as  re- 
quested, and  the  plaintiff  separately  ex- 
cepted to  the  refusal  to  ^veeach  charge. 
There  were  exceptions  reserved  to  the  rul- 
ings u(  the  court  In  overruling  the  ubjec- 
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Hon  of  the  plalDtitt  to  the  introduction  In 
evidence  o(  the  several  deeOa  offered  by  the 
delendant.  Tbere  waR  Judemeat  (or  the 
defendaut.  and  the  plaintiff  now  brings 
this  appeal,  and  asaisns  the  rulings  of  the 
lower  eoart  as  error. ' 

Win.  E.  Ricbardsoa,  tor  appellant.  Mo- 
JntOBb  A  Htcb,  for  appellee. 

Cloptom,  J.  ThefoUowlng  proposltlone 
Bhoald  be  ref^arded  as  too  flrmly  estab- 
lished bj  the  former  rulings  of  this  court 
to  admit  of  rilai:BU(telon:  First.  Posses- 
ion of  land  under  claim  of  right  or  own- 
ership, distinct  from  and  hostile  to  the  ti- 
tle ot  the  trae  owner.  Is  adverse  posses- 
■Ion,  neither  claim  of  the  real  title  in  good 
faith  nor  color  of  title  being  esamtial; 
and  sach  actual  posaeuslon,  being  an  open 
and  patent  fact,  fnmlshee  evldeuce  of  Its 
own  existence,  and  Is  theetjulvaleut  of  act- 
ual notice  of  the  claim  under  which  It  Is 
held.  Newsorae  v.  Bnow,  (Ala.)  8  South. 
itep.377;  Biim8tefaiT.Hamea,75 Ala.241,71 
Ala.aSO.  Second.  Buch  ad verstf  possession, 
wbea  contioaed  opHiIy  or  notorioasl.r,  ac> 
eompanted  with  uninterrupted  claim  of 
ownership,  for  the  period  pnwcribed  by  the 
Btatnte  ot  limitations.  Is  as  potent  for 
offense  or  d^ense  as  a  complete  chain  ot 
title,  not  only  barring,  but  also  giving,  a 
rlghtofentry.  If  a  person,  who  has  had  ad* 
verse  iKMseselon  lor  the  prracribed  length 
of  time.  Is  dispossessed  after  the  statu- 
tory bar  is  complete,  he  may  lawfully  en- 
ter aud  maintain  ejectment  for  the  recov- 
ery of  the  land,  as  against  any  outstand- 
ing title.  Doe  v.Eslava.n  Ala.  1028;  Bar- 
clay T.Sraith,66  Ala.  2S0;  Wilson  v.Olenn. 
6S  Ala.  S88.  Third.  "Wbea  advme  posses- 
sion haa  ODce  ripened  Into  an  Indefeasible 
title  by  operation  of  the  statute  of  limita- 
tions, no  subsequent  dlstnrhunce  or  entry 
by  the  adverse  claimant  will  doleat  the  ti- 
tle thus  acquired,  unless  his  adverse  pos- 
session is  of  Bufllrient  duration  to  bar  the 
entry  of  the  prior  adverse  bolder.  Echols 
V.  Hubbard,  M  Ala.  809,  7  South.  Rep.  817. 
Foartb,  A  convctyance  ot  land,  wbleh  is, 
at  the  time  of  Its  execution.  In  the  adverse 
poBsession  of  a  third  person,  exercising 
acts  of  ownership  and  claiming  to  be  In 
rightful  ponsessloD,  though  having  uo  col- 
or of  title.  Is  void  as  to  the  person  holding 
adversely,  and  will  not  support  an  action 
of  ejectment  on  a  demise  of  the  grantee,  or 
a  statutory  real  action  in  hla  name.  Sharp 
T.  Robertstm.  76  Ala.  848;  Benutdn  v. 
HumeH.  60  Ala.  6S2.  The  bill  ot  exceptions 
states  that  there  was  evidence  tencfing  to 
show  that  plaintiff  took  possession  of  the 
lot  In  coiitroveray  In  1862,  Inclosed  It  with 
a  substantial  board  fenre,  and  used  and 
occupied  it  openly,  notoriouBly,adversely, 
and  continonusly,  with  claim  or  right  of 
ownership,  until  May,  1889;  also  that  he 
bad  adverse  possession  at  the  respective 
dates  of  the  several  conVeyaucpx  Intro- 
duced In  evidence,  under  which  defeiiduut 
deduces  title.  The  temporary  destruction 
of  the  tmce  by  fire  In  1805,  It  having  been 
T^ulltshortly  afterwardit,  did  not  destroy 
the  adverse  character  of  the  posBeesluo,  or 
break  Ita  continuity.  If  thesebe  the  facta, 
plaintiff  had  adverse  possession  of  the  lot 
continuously  for  more  than  20  years,  and 
acquired  a  perfect  title  by  operation  ot  the 
v.9so.no.l2— 24 
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statute  of  limitations  and  by  prescription. 
This  title, 11  acquired, was  notlinpalred  or 
defeated  by  defendant's  interruption  of  his 
possession  In  May,  1S89,  or  his  disposses- 
sion by  the  action  of  forcible  entry  and  d^ 
talner,  the  same  not  having  been  Institute 
ed  until  after  the  expiration  of  the  statu- 
tory period.  The  validity  of  the  convey- 
ances under  which  defendant  claims  could 
not  be  properly  raised  by  objection  to  their 
admissibility  In  evidence;  for  this  would 
require  the  court  to  decide  the  question  ot 
adverse  posseDSlOQ,  which  was  controvert- 
ed. The  question,  however,  ati  to  their 
validity,  was  properly  raised  by  charge* 
baaed  on  the  hypothesis  that  plaintiff  wae 
lu  adverse  puHseeslon  when  they  were  re- 
spectlvely  executed:  also,  Independent  of 
this,  the  conveyances  will  not  operate  to 
rebut  tne  presumption  of  title  arlHlngfrum 
the  possession  of  plaintiff,  though  not  of 
sutticientduration  toperfecthls  title,  with- 
out showing  an  outstanding  title  In  the 
grantom,  ur  posMesalon  by  the  first,  or 
some  Intermediate,  grantor,  prior  to  the 
possession  ot  plalntin.ornn  abandonment 
of  his  possession,  of  neither  of  which  la 
tb««  any  proof.  Wilson  v.  CUenn.  B8  Ala. 
888;  Chlldn-ss  V.Calloway,  76  Ala.128.  On 
the  foregoing  principles,  charges  1,  8.  4, 
and  11,  aslied  by  plelntltr,  should  have 
been  given.  Reversed  and  reunnded. 


J.  A.  RuxBUNO  Sons  Co.  v.  STBTsm  Blbcv 
TRIO  Light  Co. 

(Siepreme  Court  cf  Alabama.  May  31, 1891.) 

RbUSF  against  JUDOKBirt  —  BiMKDT  MX  LAT— 

Fatmbnt  or  Sum  Dds. 

1.  Injunction  will  not  lie  to  restrain  the  en- 
forcement ot  a  ludement  alleged  to  have  been 
irregularly  affirmed  on  oerUficate  In  the  sapreme 
court,  in  violation  of  an  agreement  of  aettlement 
in  ooBSeauenue  of  wfaioh  the  appeal  was  aban- 
doued,  when  it  appears  that  thare  la  still  time  to 
set  aside  the  attrmsnoe  at  ta*  term  at  wUoh  it 
was  entered. 

3.  Where  a  Mil  to  restrain  the  enforoemant 
of  a  Judgment  admits  that  a  certain  amount  of  tt 
Is  due,  such  amoQnt  should  be  paid  into  court 
A  simple  ofler  to  pay  la  ioBoffioient. 

Appeal  from  chancery  court,  Jefleraon 

county;  Tbomab  Cosna,  Chancellor. 

IVat/e  A  VaufirbaBt  for  appellant.  SeW' 
Itt,  Walker  Jk  Porter,  for  appellee. 

Stone,  C.  J.  This  Is  a  bill  by  one  corpo^ 
ration,  Stevens  Electric  Company,  agalnat 
another,  J.  A.  Boebllng  Bona  Company. 
Its  object  was  and  is  to  obtain  an  Injunc- 
tion of  a  Judgment  at  law.  The  bill  avem 
that  on  July  9, 1890,  the  appellant  corpo- 
ration recovered  u  Judgment  against  the 
appellee  in  the  circuit  court  of  Jefferson 
county  tor  thesum  of  9818.50;  that  on  8ei»- 
tember  23, 1890,  the  Stevens  Electric  Com- 
pany took  an  appeal  from  said  Judgment 
to  the  November  term,  1890,  of  this,  the 
supreme.  Court,  and  executed  an  appeal- 
bond,  which  was  approved  by  the  clerk; 
that  about  December  10, 1890,  there  was 
an  agreement  between  the  parties  that 
the  electric  company  was,  within  80  days, 
to  pay  said  J.  A.  Boebllng  Sons  Company 
980.5  In  fnll  payment  of  said  Judgment  and 
coats,  and  that  the  appeal  was  to  be 
abandoned,  aud  not  further  prosecuted; 
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that,  parHUBntto  that  aKreemoDt,  tbe  ap* 
peal  was  abandooed,  and,  under  orders 
from  appellant's  counsel,  no  transcript 
was  sent  np  to  this  conrt;  that,  on  the 
day  when  nald  payment  was  to  be  made, 
complainant  was  unable  to  meet  it,  "but 
did  deliver  to  respondent,  [J.  A.  Boebllng 
Sons  Company]  collateral  security  to  se- 
cure the  payment  of  same,  which  was  re- 
ceived by  respondent,  and  has  not  been 
returned  to  orator  by  It;"  that  about 
Jannary  29,  ixsi,  wlthont  notice  to  tbe 
complainant,  the  Boebllng  Sons  Company 
procured  in  this  court  an  aflQrmauce  of 
said  judgment  on  certificate,  no  transcript 
having  been  Qled,  and  "that  the  respond- 
ent [J.  A.  Roebling  Sons  Company]  threat- 
ens to  cause  to  be  issued  an  execution  on 
said  Judgment  as  affirmed  by  the  supreme 
court  ot  Alabama,  threatens  tbe  same  to 
be  levied  on  your  orator's  property,  or 
has  already  done  so."  The  time  to  file 
tbe  transcript  in  the  appeal  to  the  supreme 
conrt  was  December  9, 1890,  and  the  bill 
was  filed  February  10, 1S»1.  There  was  a 
sworn  answer  filed,  which,  by  its  denials, 
makes  a  very  different  case  from  that 
averred  in  the  bill.  The  cbancfdior  over- 
ruled the  motion  to  dissolve  the  Injonc- 
tton,  and  from  that  decretal  order  tbe 
present  appeal  is  prosecuted.  Strongrea- 
sons  are  urged  why  the  Injunrton  should 
be  dissolved  on  tbe  denials  in  the  answer, 
but  we  prefer  to  base  our  ruling  on  a  dif- 
erent  prlncple. 

Tbe  sesslona  ot  this  court  be^n  on  the 
first  Tuesday  in  November  ot  every  year, 
and  end  on  the  last  day  ot  the  nexc  suc- 
ceeding June.  WhentheJudgmentoTafflrm- 
ance  on  certificate  was  rendered— .lanu- 
ary  29,  1891 — five  months  of  the  present 
term  remained.  It  is  yet  to  continue  for 
considerably  more  than  a  month.  If  there 
was  a  valid,  binding  agreement  by  which 
the  appeal  was  to  stand  for  nothing,  and 
It  the  affirmance  on  certificate  was  a  vio- 
lation utthat  agreement,  (we  decide  noth- 
ing on  these  questions,)  then  complainant 
had  an  adequate  remedy  at  law.  On  rea- 
sonable notice,  A  motion  could  havp  been 
made  In  this  court  to  set  aside  the  atllrra- 
ance;  and  If  sustained  by  sufficient  proof, 
and  if  there  be  legal  merit  In  the  motion, 
complainant  could  obtain  all  tbe  relief 
sought  by  the  bill.  An  Irregular  affirm- 
ance In  this  court  furnishes  no  ground  for 
equitable  Interference.  McClure  v.  CoK 
clough.6  Ala.  492;  Forrine  v.  Carlisle,  19 
Ala.  686;  McCollum  v.  Prewitt,  87  Ala.  B78. 
It  Is  a  untvei'sal  canon  of  eqolty  law  that 
when  to  a  legal  demand,  even  In  Judg- 
ment, a  defense  Is  offered  which  Is  In  form 
legal,  as  contradistlngaished  from  equita- 
ble, so  long  as  there  Is  an  adequate  reme- 
dy at  law  there  Is  no  equitable  Jurisdic- 
tion. Womack  v.  Powers,  50  Ala.  5.  Tbe 
rule  goes  further.  If  there  has  been  a 
legal  defense,  no  matter  how  complete, 
and  the  defendant  has  Buffered  Judgment 
to  go  against  him  without  availing  him- 
selfof  It,  then  equity  will  grant  no  relief, 
nnlesH  it  Is  affirmatively  shown  that  tbe 
defendant,  without  fault  or  neglect  on  his 
part,  was  ignorant  of  It.  not  only  at  the 
time  of  tbe  Jadgment,  but  during  all  the 
time  allowed  him  fur  applying  for  a  new 
trial,  or  that  be  was  prevented  from  mak- 


ing It  by  accident  nnmlzed  with  negli- 
gence, or  by  fraud,  or  the  unauthorised  In- 
terference of  bis  adversary.  In  1  Black. 
Judgm.  §  365.  It  Is  said:  "  Nor  will  equity 
Interfere  unless  It  shall  also  be  shown  that 
the  party  has  used  due  diligence,  and  ex  • 
hausted  every  means  of  defending  tbe  case 
or  obtaining  redress  ut  law."  See  1  Brick, 
Dig.  p.  666,  S  876.  8  Brick.  Dig.  p.  847.  9 
280;  Waring  v.  Lewis.  58  Ala.  615;  Peter- 
son  V.  Blanton,  76  Ala.  2M;  Watdrom  v. 
Waldrtim,  Id.  2%.  The  present  bill  con- 
tains no  equity.  As  we  have  said,  we 
prefer  to  place  our  ruling  on  this  ground. 
If  there  Is  any  merit  in  the  defense  attempt- 
ed, tbe  announcement  of  our  Judgment 
at  this  tlrae  leaves  to  the  complaining 
party  a  reasonable  time  within  which  to 
seek  proper  redress. 

When  a  bill,  like  the  present  one.  admits 
an  Indebtedness  past  due,  promised  and 
Incurred  In  compromise  of  a  larger  claim, 
is  a  simple  offer  to  pay  enough  to  author- 
ise a  restraining  order,  enjoining  the  col- 
lection of  an  execution  In  the  hands  of  the 
sheriff?  Should  not  the  sum  admitted  to 
bedne  have  been  paid  into  court?  The 
Boebllng  Sons  Company  was  rlearly  en- 
titled to  the  9806,  less  the  coats  of  the  sul  t : 
and  as  to  that  sum  there  la  no  pretense  of 
a  defense.  Thedecretal  order  ot  the  chan- 
cellor is  reversed,  and  a  decree  here  ren- 
dered dissolving  the  Injunction  tor  want 
of  equity  In  tbe  bill. 


Gibson  «t  at.  v.  TBOWBBinoB  Fdbhitdrb 
Co.  et  a/. 

(3uprme  (^ntrt  €f  Maltama.  lCa798,1891.) 
Cbuutobs*  Biuj— Cuihb  hot  ih  J[n>ainNT~-8Dr- 

7ICIKN0T  or  COMPLlIItT. 

1.  A  bill  to  aubject  the  property  of  a  corpo- 
ration to  the  olaimB  of  creditors  alleged  that  one 
G.,  to  whom  It  was  claimed  a  fraudulentdisposi- 
tioQ  ot  the  company's  property  was  made,  bad 
settled  the  Indebtedness  of  an  Insolvent  firm, 
and  taken  Its  property  therefor;  that  be  after 
wards  sold  the  property  to  the  corporation,  one 
of  whose  members  haa  be«  s  |Mtftner  In  tbs 
firm,  taking  its  stock  in  mymenl,  sod  that,  the 
corporation  beoominf?  Insolvent,  he  took  Its  stock 
in  trade  In  repayment  of  the  money  expended 
by  Mm  in  settling  the  affairs  of  the  partnership; 
that  he  paid  no  legal  consideration  for  tiie  stock 
in  trade;  and  that  neither  the  oorporation  nor  Its 
creditors  received  any  benefit  from  the  alleged 
sale.  Held  a  sufficient  allegation  of  tetud  in  the 
disposition  of  the  property  for  the  porposee  oiF  a 
demmrrer. 

a.  Where  a  bill  by  several  creditors  to  sub- 
ject property  alleged  to  have  been  disposed  of 
trauaulently  by  their  debtor  states  that  "the 
inlces  for  the  goods  sold  by  them  are  owing,  nu- 
paid,  and  due,"  it  Is  a  suffloient  allegation,  on 
demurrer,  that  the  debts  were  due  and  demand- 
able  when  the  bill  was  filed. 

8.  That  a  bill  to  suUeot  to  the  olalms  of 
creditors  property  alleged  to  hsTS  been  dis- 
posed of  fraudulently  by  their  debtor,  requires 
a  sworn  anstver  from  only  one  ot  the  defendants 
is  not  ground  for  demarrer. 

4.  Buch  bill  should  set  forth  the  character  ot 
the  several  demands,  and  when  they  became  due. 

5.  Several  separate  creditors,  althoogh  their 
olalms  have  not  been  rednced  to  Judgment,  may 
maintain  a  bill  in  eqaity  to  subject  to  their  de- 
mands the  property  of  a  corporation  alleged  to 
have  been  disposed  of  fraudulently.  Following 
Hanofaotoring  Co.  v.  Thompson,  W  Ala.  IM,  7 
Bonth.  Rep.  590. 
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Appeal  from  city  ednrt  of  Decatur;  W. 
H.  SiMPSUN,  Judge. 

Brickell,  Harria  &  Eyater  and  Kyle  S 
Sk^gSt  for  appellanta.  B.  W.  Godbey, 
for  app^leea. 

Stunb.  C.  J.  Tbetranscrlpt  In  this  case 
contains  theorlgrtoal  bill,  and  that  which 
to  described  as  a  second  amendment.  If 
there  was  a  first  amendment.  It  ie  not 
shown  in  the  transcript.  Possibly  it  was 
made  by  interlineatlou,  and  In  the  tran- 
script before  us  the  amendment  was  Incor- 
poratpd  In  the  body  ol  the  original  bill. 
We  mudt  deal  with  the  pleadings  as  they 
are  presented  to  us.  The  present  Is  a 
bill  by  seroral  persons  and  corporations 
clahiiInK  to  be  creditors  at  large  of  a  cor- 
poration known  ns  the  "Decatur  FurnI- 
tare  Company."  which  had  Its  place  ol 
business  at  New  Decatur,  Ala.  The  firr&r- 
aaiea  ol  the  bill  Is  that  the  said  curpora- 
MoD  had  fraudulently  disposed  of  its  en- 
tire property  and  effects,  cbleOy  to  Gib- 
son, and  the  balance  to  Estea,  president 
and  manager  uf  thu  corporation,  and  that 
the  said  corporation  Is  now  insolvent. 
The  corporation  and  Gibson  and  Estea 
are  made  driendants.  There  was  demur- 
rer to  the  bill  and  amended  bill,  and  the 
chancellor's  decretal  order  orerruling  the 
demurrer  Is  the  subject  ol  the  present  ap- 
peal. 

One  of  the KroDudsof  demurrer  relied  on 
is  that,  the  purpose  ol  the  bill  being  to  sub- 
ject pruper.ty  alleged  to  have  been  fraudu- 
lently disposed  of,  It  cannot  be  prosecuted 
and  maintained  In  a  Joint  suit  by  several 
separate  creditors,  who  have  not  redaced 
their  claims  to  Judgment.  This  precise 
question  was  ruled  against  the  demurrer 
in  Man nfac taring  Co.  v.  Thompson,  90 
Ala.  12»,  TUouth.  Rep.  680.  There  is  noth- 
ing in  this  objection. 

The  second  ground  of  demurrer  Is  that 
the  bill  and  amended  bill  fail  to  set  forth 
tliat  the  claims  on  which  the  suit  is  found- 
ed were  due  and  demandablewheu  the  bill 
was  filed.  Jones  v.  MasKey,  79  Ala.  370, 
is  relied  on  in  support  of  this  contention. 
The  authority  sustains  the  contention.  If 
the  facts  Justify  It.  The  bill  sets  forth  the 
oaraes  of  the  several  creditors,  and  the 
■ereral  amounts  claimed  by  each.  It 
also  states  that  the  considers  tlon  of  each 
of  the  claims  was  furniture  shipped  to  the 
Decatnr  Furniture  Company  pursnant  tu 
its  order.  It  tbencoutaiofi  thlsarerraent: 
"All  of  which  were  by  your  respective  or- 
ators shipped  to  the  Decatur  Furniture 
Company,  and  to  It  delivered  at  Decatur, 
Ala. ;  and  the  prices  for  the  same  are  ow- 
ing, onpoid,  and  due."  This  averment, 
altbongb  not  very  specific,  we  hold  Is  snf- 
dclent  on  demurrer. 

A  third  ground  of  demurrer  Is  that  al- 
thouKli  the  bill  charges  In  general  terms 
that  the  conveyance  of  the  corporation's 
effecta  by  Esteo,  the  manager,  to  Gibson, 
the  president,  was  fraudulent,  yet  It  does 
not  sufficiently  set  forth  the  facts  which 
constitute  the  fraud.  It  is  certainly  trne 
Chat  a  mere  charge  of  fraudulent  intent  is 
not  safflcient.  The  pleader  must  aver  the 
facts  which  constitute  the  fraud.  SBrlck. 
Dig.  p.  510.  S  The  bill  charges  "tlat 
the  pretended  sale  and  transfer  ol  the 
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stock  in  trade  of  the  Decatur  Furniture 
Company  to  the  defendant  R.  F.  Gibson 
was  without  warrant  of  law  or  color  ol 
right,  there  being  no  legal  and  valid  con- 
sideration therefor;  that  neither  the  De- 
catur Furniture  Company  nor  Its  credit- 
ors received  any  benefit  by  reaHon  thereof; 
that  said  Gibson  paid  said  company  noth- 
ing thRrefor;  that  Glbuon's  purpose  In 
procuring  the  said  transTerto  himself  was 
to  reimburse  himself  for  money  he  had  ex- 
pended in  compromising  tbflclalms  against 
the  Insolvent  firm  of  'Sessions  and  Estes, 
and  the  subscription  he  hud  made  to  the 
capital  stock  of  the  Decatur  Furniture 
Company;  and  that  the  intent  and  effect 
ol  such  transfer,  and  the  unequal  dlvlsiun 
of  the  spoils  between  himself  and  said 
Estes,  was  to  binder,  delay,  and  defraud 
the  creditors  ol  said  company,  among 
whom  are  your  orators."  In  a  former 
part  of  the  bill  It  had  been  charged  that 
Sessions  &  Estes  had  previously  been  In 
the  furniture  business,  had  become  embar- 
rassed and  insolvent,  "and  jiiade  an  as- 
signment tor  the  benefit  of  their  creditors; 
after  which  defendant  R.  F.  Gibson, at  the 
Instance  of  defendant  J.  L.  M.  Estes,  a 
member  of  said  firm, effected  a  compromise 
with  the  creditors  of  said  firm,  and  pro- 
cured the  assignee  of  said  firm  to  convey 
to  him  (Gibson)  the  stock  of  furniture  pre- 
viously assigned,  the  creditors  consenting 
thereto."  It  Is  not  shown  what  sum  Gib- 
son paid  In  compromising  the  debts  of 
Sessions  &  Estea,  nor  Is  the  value  of  the 
furniture  he  acquired  as  the  fruit  of  the 
compromise  anywhere  shown.  It  cannot 
be  assumed  he  paid  out  In  the  compromise 
more  than  the  vahieot  the  furniture  he  re- 
reived  as  the  result  of  the  compromise. 
When  the  Decatur  Furniture  Company 
was  Incorporated,  Gibson,  according  to 
ttfe  averments  of  the  bill,  turned  over  this 
furniture  In  payment  of  the  stock  he  took 
in  the  corporation.  The  extract  from  the 
bill  last  above  copied,  considered  In  con- 
nection with  B^d  previous  averments  ol 
the  bill,  makes  substantially  the  follow- 
ing case:  Gibson  compromised  and  settled 
the  debts  of  the  Insolvent  firm  of  Ses- 
sions &  Estes,  and  obtained  therefor  their 
stock  in  trade.  The  furniture  or  stock  In 
trade  he  carried  into  the  corporation 
known  as  the  "Decatur  FurnltureCompa- 
ny,"  and  therewith  paid  for  the  shares  of 
capital  stock  In  the  corporation  which  he 
subscribed  for.  The  corporation  soon 
failed  and  went  Into  Insolvency,  Gibson 
taking  the  turnitnre  or  stock  in  trade  in 
alleged  repayment  of  the  money  he  had 
expended  in  compromising  the  debts  ol 
Sessions  ft  Estes,  and  In  relmbnrslng  him 
self  lor  the  stock  be  bad  subscribed  In  the 
corporation.  And.  In  addition  to  this 
the  bill  charges  that  the  assignment  ot 
thefumltnre  to  Gibson  was  without  any 
legnl  or  valid  consideration  therefor,  and 
that  neitherthe  furniture  company  nor  Its 
creditors  derived  any  benefit  from  the 
sale.  The  demurrer  admits  the  truth  ol 
these  averments.  As  we  said  above.  It  is 
nowhere  shown  that  GHbson.  In  compro- 
mising the  debts  of  Sessions  &  Estes,  paid 
out  a  greater  sum  than  the  value  of  the 
furniture  he  acquired  by  the  compromise. 
But,  if  this  were  so,  It  would  glye  him  a 
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claim  only  asalnst  Seeelons  &  Eates.  Un- 
der no  drcamatances  conldhe  charKB  Bocb 
loas  agalnat  the  corporation.  Nor  coald 
he  rightfully  rlaiin  anything;  ona.ccoDnt  ol 
Btuck  until  all  tlie  debts  of  the  cnrpora- 
tlun  were  paid.  Corpurations  muBt  first 
pay  debtB  before  declaring  dividends.  The 
bin,  thuugb  not  as  direct  and  specific  in 
Its  charges  ol  facta  constituting  fraud  cui 
could  be  desired,  la  nevertheless  sufflclent 
to  withstand  the  teat  of  a  demurrer. 

The  present  bill  Is  one  fur  relief  aft:alnet 
a  sale  of  property  by  a  debtor,  alleK^'d  to 
be  fraudulent;  and,  while  It  prays  for 
sworn  auswer  and  discovery  frum  the  de- 
fendant Gibson,  It  is  not  what  Is  known  In 
the  books  as  a  bill  for  dlRCorery.  The  eq- 
nity  of  the  bill  reat^  on  the  fraud  ehancea, 
and  not  en  the  discovery  prayed.  It  lano 
sround  of  demurrer  to  auch  bill  that  It  re> 
quired  a  sworn  answer  from  one  defend- 
ant, and  dispenses  with  It  as  to  the  other. 
Tiitwller  V.Coal,  etc.,  Co.,  89  Ala.  891,7 
South.  Bep.  398. 

1  he  bill  is  imperfect.  In  that  it  falls  to 
aut  forth  the  character  of  the  demands, 
whether  evidenced  by  writlncc  alsned,  or 
existing  in  open  account,  and  when  due. 
The  latter  la  a  necessary  predicate  for  a 
proper  decree.  We  will  render  no  decree  on 
this  delect  of  the  bill,  but  direct  that  It  It 
Is  not  remedied  within  a  reasonable  time, 
to  be  prescribed  by  the  city  court  sitting 
In  equity,  then  that  the  bill  be  taken  from 
the  file.  1  Danlell,  Oh.  Pr.  784.  note  8;  Id. 
785.  Let thecoataofappealhepaideqnally 
by  the  appellants  and  appellees. 

Modified  and  afflrmed. 


BoBiNSON  et  ui.  r.  Mobrlbt. 
(Supreme  Court  of  Alabcuna.    May  36, 1891.) 
AonoK  TO  Sit  Abidb  Fbadditlcht  Convbtavob 

— SVJJDBXOS  TO  RbBUT   F&AVD  —  BUBDIN  OF 

PBOor. 

1.  Where,  In  an  action  to  set  aside  for  fraud 
a  conveyance  bj  a  debtor  to  bis  wife,  the  answer 
admits  the  Indebtednesa  and  the  subsequent 
tettnefer,  and  all  the  material  olle^tlons,  except 
that  sncb  transfer  was  made  wlthont  considera- 
tion and  to  defrand,  the  borden  of  dlaproring 
frand  rests  upon  defendant,  and  failure  to  allege 
tacts  relied  upon  by  him  as  constituting  the  con- 
sideration precludes  him  from  Introdooitift  any 
evidence  thereof. 

3.  Where  defendants  contended  that  certain 
money  received  by  the  husband  firom  the  wife's 
fatber,  and  for  which  be  gave  his  note  to  the  lat- 
ter, was  real^  advanced  to  the  wife,  and  by  her 
louied  to  the  nnabBod,  the  ezolusion  of  evidence 
that  Buoh  notes  were  intended  only  as  evidence 
of  the  amounts  received  was  not  prejudicial  er- 
ror, where,  had  it  oeen  allowed,  it.  would  have 
been  InsutELcient  to  furnish  that  clear  jaoof  req- 
uisite to  disprove  fraud. 

8.  Evidence  that  the  sums  received  by  the 
hosband  from  the  father  were  intended  to  be  ad- 
vancements to  the  wife,  in  the  event  that  the 
other  children  should  receive  at  his  death  siuns 
equal  thereto,  is  insufficient  to  rebut  a  toesump- 
tion  of  fraud,  where,  the  father  being  still  alive, 
and  It  not  appearing  what  estate  he  has,  nor  what 
sums  the  other  children  have  recetvea,  there  Is 
a  contingent  liabilitv  upon  the  husbund  to  repay 
to  the  father  or  bis  estate  a  large  part  of  ttie 
samB  he  claims  to  owe  his  wife. 

Appeal  from  city  court  of  Decatur;  W. 
H.  Simpson,  Judge. 

William  KichurdBoB  and  John  D.  Bran- 
don, for  appellants.   Hentple  A  (Junter 


and  Brickell,  Barrta  Jk  Eiyster,  for  appel- 
lees. 

MoClbi.lan,  J.  This  la  a  bill  exhibited 
by  William  Moseley,  a  creditor  of  John  D. 
Robinson,  to  subject  to  the  satisfactloa 
of  his  debt  certain  lands  conveyed  by  the 
latter  to  his  wife,  Mary  K.  Robinson,  the 
other  respondent,  and  appellant.  The  bill 
In  Its  first,  aecond,  third,  and  fourth  para- 
graphs alleges.  In  ea  beta  nee,  thatcomplain- 
aiit  sdebt  against  Robinson  was  contract, 
ed  on  March  7,  1867:  that  suit  waa  com- 
menced thereon  September  IB,  18S7;  that 
Judgment  was  rendered  In  that  auit  on 
June  6, 1888,  and  the  issue  of  execution 
thereon,  which  was  duly  r>tamed,  "No 
property  found;"  that,  wh.*u  said  debt 
waa  contracted,  Robinson  was  e^aed  and 
possessed  of  a  large  amount  of  property, 
real  and  personal.  Including  the  land  now 
sought  to  be  subjected,  and  that  on  July 
16, 1887,  after  the  debt  had  been  contract- 
ed, he  conveyed  all  this  property  tu  his 
wife  and  co-defendant,  Mary  B.  Robinson, 
by  a  deed  which  Is  made  an  exhibit  to 
the  bill  In  parograpb  4.  The  fifth  para- 
graph alleges  that  this  ronveyanee  was 
voluntary;  executed  with  Intent,  on  the 
part  of  both  grantor  and  grantee,  to  bin- 
der, delay,  and  defrand  the  creditors  of 
the  husband;  and  was  fraudulent  and 
void  as  against  the  pre-existing  debt  of 
the  complainant.  The  defendants  answer 
Jointly  that  "they  admit  the  allegations 
contained  "  In  paraarapha  1, 2|  8,  and  4  ol 
the  bill.  Tney  thus  admit  that  the  In- 
debtedness to  the  complainant  averred  In 
the  bill,  and  reduced  to  Judgment  before 
bill  filed,  antedated  In  point  of  existence 
the  conveyance  by  the  debtor  to  his  wife 
and  co-respondent  of  substantially  all  his 
property,  real  and  personal.  These  aver, 
ments  thus  admitted,  and  these  admla. 
slona  thns  made,  cast  the  borden  on  the 
grantee,  Mrs.  Robinson,  to  show  by  ap- 
propriate averment,  supported  by  strung 
and  convincing  evidence, — the  niorestrong 
and  convincing  III  view  of  the  marital  re- 
lation existing  between  grantor  and 
grantee,— that  she  paid  an  adequate  and 
valuable  consideration  for  the  conveyance. 
To  thH  lifting  of  such  burden,  affirmative 
averment  of  the  facts  rtiied  on  as  consti- 
tuting the  consideration  la  aa  essential 
ae  convincing  proof  of  their  exlstmve. 
The  laborlngoar  was  upon  the  defendant, 
not  simply  to  deny  the  negative  averment 
that  there  was  nocoDHlderation  contained 
In  the  fifth  paragraph,  but  to  state  the 
affirmative  fact  that  there  was  such  con- 
sideration. In  what  it  consisted,  and  bow 
it  was  paid,  and  to  support  these  aver- 
ments by  evidence.  Otherwisethe  answer 
does  not  apprise  the  complainant  of  the 
line  of  defense  which  will  be  resorted  to, 
nor  afford  him  that  opportunity  for  prep- 
aration to  meet  it  which  Is  a  leading  pur. 
pose  of  all  pleading,  and  which  the  com- 
plainant la  always  entitled  to  with  re- 
spect to  a  matter  of  defense,  affirmative 
In  character,  and  relied  on  to  defeat  and 
overturn  a  prima  f^cle  case  made  by  the 
bill  and  ftdmlsBlons  of  the  answer.  It  Is 
said  by  Mr.  Daiilell  to  be  "  of  great  Impor- 
tance to  the  pleader  In  preparing  an  an- 
swer to  bear  In  mind  that,  besides  an- 
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entering  thei  plalDtlfl's  ease  as  made  by  the 
bill,  be  Hhuuld  state  to  the  court  upon 
the  answer  all  tbe  clrcumstanceB  of  which 
the  delendant  Intends  to  avail  Uliuselt  b; 
way  of  defense;  for  a  defendant  ought  to 
apprise  the  plaintiff  by  hla  answer  of  the 
nature  ol  the  case  he  intends  to  aet  up, 
and  that,  too.  In  a  clear,  unambiguous 
manner;  and,  in  strictness,  he  cannot 
avail  bimaelf  of  any  matter  of  defense 
which  is  uut  stated  In  his  answer,  even 
tUuugh  it  ahoold  appear  In  evidence."  1 
Daniell,  Cb.  &  Pr.  711-718.  "Tbe  answer 
must  put  In  Issue  all  the  facts  which  the 
defendant  relies  on  in  bar  of  the  relief 
soupbt  by  the  bill,  and  evidence  cannot  be 
tuMnced  of  facta  outside  of  these idsues."  1 
Bricit.  Dig.  p.  717,  §  1115.  To  like  effect  are 
thu  following  authorities:  Vuyle  v.  Rip- 
per. SS  Amer.  Dec.  298;  Price  v.  Tywon, 
'J2  Amer.  Dec.  2S8;  Burnham  v.  Dalliugi 
IK  N.  J.  £q.  laS*  OunimingB  v.  Coleman,  63 
Amer.  Dec.  402. 

Instead  of  meeting  the  prima  fade  case 
of  complainant  by  independent  averment 
of  the  facts  which  cimstitute  the  only  de- 
fense open  to  the  grantee,  the  pleader  has 
contented  hiinself  with  a  bare  denial  of 
'*the  allegations  contained  in  paragraph 
&  of  said  bill,"  and  a  re(|uirement  of 
"strlctpruol  tbereof."  The  allega dons  of 
paragraph  6  are  those  which  charge  that- 
the  conveyance  from  Robinson  to  bis 
wife  was  without  consideration,  and  made 
to  hinder,  delay,  and  aefraud  the  gran- 
tor's creditors.  These  were  averments 
which,  in  view  of  tbe  admisRlous  of  the 
answer,  were  to  be  taken  as  true,  without 
any  proni  whatever  on  the  part  of  the 
complainant.  The  real  issne  tendered  by 
them  WIS  consideration  re/ non,  and  up- 
on tliia  the  afflrmatire  was  with  the  de- 
fendants and  the  negative  with  the  com- 
plainant. Without  any  proof  on  this  is- 
tsue,  the  complainant  was  entitled  to  the 
relief  be  prayed,  and  the  defendants  were 
cnst.  The  facts  to  be  proved  were  not 
laid  In  the  bill,  and  coold  nut  have  been, 
except  by  the  complainant  stating  blniself 
out  nf  court, — a  felo  tie  ae  in  pleading. 
They  had  to  be  Injected  into  the  case  by 
the  answer,— the  defendants  being,  in 
legal  contemplation,  the  actors  in  respect 
to  tliem, — and  to  be  eustnined  by  defend- 
ants* evidence.  In  the  absence  of  such 
averments  In  the  answer,  the  facts  upon 
which  alone  any  defease  could  be  based 
are  not  in  issue;  but  only  a  denial  of  a 
negative,  and  a  requirement  of  "strict 
l»rooI"  of  that  negative,  standing,  as  it 
dues,  confessed  for  all  practical  purposes. 
And  it  is  but  tbe  application  of  the  familiar 
priacipie  that  there  ran  be  no  proof  of 
facta  not  ulleged,  to  bold,  as  we  do,  that, 
under  thia  answer,  it  was  not  open  to  the 
delendantB  to  show  either  that  Robinson 
was  ludebted  to  his  wife  to  tbe  amount  of 
the  recited  consideration,  and  executed 
the  conveyance  in  satisfaction  uf  that 
debt,  or  that  bo  Invested  her  funds  In  the 
land  Invottred  here,  and  conveyed  it  to  her 
in  execution  ol  a  trust;  and  It  is  of  no 
consequence  that  evidence,  in  polntof  fact, 
was  adduced  In  support  of  both  of  said 
contentions. 

The  action  of  the  chancellor  tn  granting 
ndi^  to  complainant  might  wdl  be  rested 


on  the  foregoing  conslderatlouB,  but  must 
not  be.  Our  opinion  is  that,  bad  tbe  an- 
swer set  up  the  facts  essential  as  a  predi- 
cate tor  proof,  that  there  was  a  valuable 
and  adequate  conslderattoa  for  the  con- 
veyance, tbe  evldenee  does  not  sustain 
them.  The  onus  of  proving  the  existence 
and  boDH  SdeM  of  such  consideration  rest- 
ed, as  we  have  said,  upon  Mrs.  Uobinnon. 
Pollak  V.Searcy, 84  Ala.  4  South.  Rep. 
137;  Calhoun  v.  Haaoan,  87  Ala.  277,  6 
South.  Rep.  291;  L>ebmun  v.  Oreenhut, 
88  Ala.  478,  7  South.  Rep.  290,  Bank  v. 
McDonnell,  89  Ala.  484, 8  South.  Rep.  Iit7. 
And  where  tbe  contract  is  between  near 
relations, as  husband  and  wife.fatbor  and 
son,  and  the  like,  it  will  be  subjected  to  a 
closer  scrutiny,  and  a  gi-eater  measure  of 
proof  will  be  required  to  support  It,  than 
If  the  parties  to  it  were  strangers.  Cases 
supra;  Wedgworth  v.  Wedgworth.  84 
Ala.  274.  4  South.  Rep.  149;  Owens  v.  Hob- 
ble, 82  Ala. 467,  8  South.  Rep.  14&;  Uoog  v. 
Farley,  79  Ala.  246.  The  effort  of  the 
grantee  was  to  show  that  her  husband 
o\fM  her  a  sum  of  money  greater  than 
the  consideration  of  the  deed,  and  that 
the  land  was  conveyed  to  her  tn  satisfac- 
tion pro  ta.Dto  of  this  indebtedness.  This 
indebtedness,  it  was  insisted,  arose  in 
large  part,  It  not  entirely,  from  advaiiw- 
ments  made  by  Mrs.  Bobinaon's  father, 
Archie  McDonnell,  to  her  husband  tor  her, 
ur  to  bar  through  her  husband,  and  which 
were  retained  and  used  by  the  husband. 
It  was  shown  that  McDonnell,  in  each  in 
stance  of  payments  to  Robinson,  which 
are  now  claimed  to  have  been  advance- 
ments, took  the  promissory  note  of  Robin- 
son for  tbe  repayment  of  the  money:  nnd 
thiit  in  one  instance,  the  amount  Involved 
being  91.000,  the  note  was  signed  also  by 
.Mrs.  Robinson,  and  secured  by  a  mort- 
gage on  certain  land,  which  the  money 
went  to  purchase,  executed  by  both  Mr. 
and  Mrs.  Robinson.  Parol  evidence  was 
offered  to  show  ttaafc,  the  notes  and  mort- 
gage to  the  contrary  notwithstanding, 
tbe  transaction  involved  advancements  to 
Mrs.  Robinson,  and  not  a  debt  of  Robin- 
son, or  Robinson  and  wife,  to  Mr.  McDon- 
nell. The  chancellor  excluded  all  this  evi- 
dence on  the  ground  that  parol  evidence 
w*ae  not  admissible  to  thus  vary  or  con- 
tradict these  written  evidences  of ludebted- 
neea.  This,  we  think,  was  a  misapplica- 
tion of  the  familiar  rule  In  question.  The 
controversy  here  was  not  between  par- 
ties to  the  writings,  but  really  between 
Mrs.  Robinson  on  the  one  hand,  and  Will- 
lain  Moseley  on  tbe  other.  Mrs.  Robin- 
son was  a  party  to  tbe  mortgage.  au<l  to 
onenf  tbe  notes,  and  It  may  be— at  least, 
foi  all  The  purposes  of  the  point  we  are 
considering  It  may  be  conceded— that  she 
would  be  bound  as  privy  to  her  husband 
on  the  other  notes,  but  Moseley  was  an 
utter  stranger  to  all  of  them.  Tbe  rule 
against  varying  or  contradicting  writ- 
ings by  parol  obtains  only  in  suits  be- 
tween, and  is  confined  to,  parties  to  the 
wrltmgs,  and  their  prlTleB,  and  has  no 
operation  with  respect  to  third  persons, 
nor  even  upon  the  parties  themselven  in 
controversies  with  third  persons.  Stepb. 
Dig.  Ev.  art.  92;  1  Greenl.  Ev.  §  279;  Ed- 
gerly  v.  Emerson,  23  N.  H.  £56;  Lehman  v. 
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Howze,  73  Ala.  802;  Talbot  r.  Wttklna.  81 
Ark.  411;  Huseman  v.  Wllke,  60  Cal.  250; 
Brown  v.  Thurber,  68  How.  Pr.  95;  Mc- 
MaHter  v.  InBuranceCo.,B5N.T.  222;  Low- 
ell Mauuf'g  To.  V.  SafegQard  Fire  Idd.  Co.. 
88  N.  T.  691 ;  Reynolds  v.  Ma^rnem,  2  Ired. 
26.  Thedoctrlne  lettaat  stated  In  tbe  case 
last  cited:  "The  rule  of  evidenra  that, 
where  the  parties  to  a  contract  have  re- 
duced their  agreement  to  writing,  parol 
evidence  Bhall  not  be  received  to  alter  or 
contradict  the  written  InBtrument,  applies 
to  controA'ersiefl  between  the  parties  and 
those  cluiining  under  them.  The  parties 
have  cunstltuted  the  written  Instrument 
to  be  the  authentic  meniorlal  of  their  con- 
tract; and,  because  of  this  compact,  the 
Instrument  must  be  taken,  as  between 
them,  to  speak  the  truth,  and  the  whole 
truth,  In  relation  to  Itn  subject-matter. 
But  strauKers  have  not  assented  to  this 
compact,  and  therefore  are  not  bound  by 
It.  Wherethelr  rights  are  concerned,  they 
are  at  liberty  to  show  that  the  written 
Instrnmpnt  does  not  disclose  the  fall  or 
true  character  of  the  transaction ;  ana  if 
they  then  be  at  liberty,  when  contending 
with  a  party  to  the  transaction,  he  must 
he  equally  free  when  contending  with 
tbeni.  Both  mast  be  bonnd  by  this  non- 
Tentional  law,  or  neither."  To  the  same 
effect  are  other  cases  cited  abore,  and 
Smith  T.  Moynlhan.  44  Cal.  68.  Our  own 
decisions  are  full  tuthe  point.  Thus  in  an 
opinion  by  Orhttno,  J.,  it  is  said :  "There 
can  be  no  doubt  that,  in  an  action  by  the 
plUlntlH  against  Strain  [the  witness  who 
had  executed  a  bill  of  sale  to  platntlH  with 
warranty]  upon  this  warranty,  he  would 
not  be  permitted  to  show  that  he  did  not 
intend  to  bind  himself,  but  was  acting  as 
the  agent  for  another  person.  But  this 
rule  is  confined  in  Its  operation  to  the 

f»artlM  to  the  written  Instrument;  where 
t  comes  in  question  collaterally,  In  a  suit 
te  which  a  third  person,  a  stranger  to  the 
writings,  is  a  party,  neither  party  is 
estopped  from  contradicting  it.  or  from 
proving  facts  inconsistent  with  it."  Ven- 
sble  T.  Thompson,  11  Ala.  147.  .^nd  so  It 
is  declared  in  an  opinion  by  Brickbi.i.,  O. 
J.,  that  "the  rule  that  parol  evidence  shall 
not  be  received  to  contradict  or  vary  the 
l^erms  of  a  written  instrument  applies  only 
In  controversies  between  the  parties  to 
Bocb  inBtrnment,^  or  their  privies."  Cun- 
ningham T.  Milner.  66  Ala.  622.  And  the 
same  doctrine  Is  declared  by  Clopton,  J., 
in  Coleman  v.  Pike  Co., 88  Ala.  326,8  South. 
Bep.  755.  This  case  is  clearly  distinguish- 
able from  those  of  Grey  v.  Grey,  2a  Ala. 
238,  and  Fennellv.  Henry,  70  Ala.  484.  cited 
by  the  chancellor  as  requiring  the  exclu- 
sion of  the  parol  testimony  offered  here. 
The  controrersy  in  those  cases  was  be- 
tween the  parties  to  the  writings,  ortbose 
claiming  under  or  in  privity  with  such 

garties;  and  what  is  there  decided  can 
ave  no  application  to  a  controversy  like 
the  present  (me,  between  a  party  or  privy 
and  a  stranger. 

Whether  thp  parol  evidence,  thus  offered 
and  excluded,  was  sufficient  (assuming 
the  requisite  averments  to  have  been 
made)  to  show  that  these  sums  were  ad- 
vancements to  the  daughter,  and  not 
loans  to  the  son-in-law,  and  that  tbe 


transactions  imported  a  debt  from  Rubin- 
son  to  his  wife,  and  not  from  Robinsnn  to 
his  father>in-law,  is  another  and  different 
question.  The  evidence  dues  not  satisfy 
ns  that  an  advancemeut  was  In  fact  made. 
The  nttnost  that  can  be  affirmed  of  It  Is 
that  It  shows  the  several  sums  which 
passed  from  Mr.  McDonnell  to  Robinson 
were  intended  to  go  to  the  benefit  of  Mrs. 
Robinson  as  advancements  In  the  event, 
and  only  In  the  event,  that  the  other  chil- 
dren should  have  received,  or  should  re- 
ceive, at  the  time  of  their  father's  death, 
suras  equal  to  the  aggregate  thus  received 
by  Robinson.  There  were  several  other 
children,  and  It  Is  not  shown  what  they 
have  received,  McDonnell  still  survives, 
and  It  cannot  be  known  what  estate  there 
will  be  for  distribution  at  his  death,  nor 
does  It  appear,  even,  what  estate  he  now 
has.  It  Is  quite  manifest  that,  giving  the 
evidence  the  broadest  slgnlflratiun  favor- 
able to  the  appellants,  there  remains  a 
contingent  liability  on  Robinson  to  repay, 
at  leaat,  a  large  part  of  the  sums  he  now 
claims  to  owe  his  wlfeto  his  father-in-law. 
It  is  clear  that  tbe  notes  and  mortgage 
were  not  taken  as  mere  memoranda  of  ad- 
vancements to  be  usedonlyin  determining 
their  amount  on  distribution,  bat  that 
the  real  purpose  was  to  enfuroe  tbdr  col- 
lection In  cei-taln  conttngeuctes,— «  pur- 
pose entirely  at  war  with  tbe  theory  of  an 
advancement,  which  Is  an  absolute  and 
irrevocable  gift,  to  be  brought  Anally  In 
hotchpot,  it  is  true,  in  measuring  distrib- 
utive shares,  but  never  tor  the  purpose  of 
redistribution;  for  It  constitutes  no  part 
of  tbe  estate  to  be  distributed,  the  donee 
does  not  have  to  refund  any  part  of  it, 
though  It  exceeds  his  distributive  share, 
nor  does  he  relinquish  his  title  by  bring- 
ing it  Into  hotchpot.  1  Amer.  &  Eng.  Enc. 
Law,  pp.  216,  217,  223;  Yundt's  Appeal, 
13  Pa.  St.  575;  Black  v.  Whltall.  9  N.  J. 
Eq.  572:  Fennell  v.  Henry,  supra;  Grey  v. 
Grey,  supra. 

Here  the  money  paid  to  Robinson  was 
a  part  of  McDonnell's  eetate.  Robinson 
was  under  obligation  to  pay  a  greater  or 
less  part  of  It  to  his  wife's  brothers  and 
sisters  In  a  certain  contingency.  Until  the 
happening  of  that  contingency,  which 
cfmid  not  occur  until  after  McDonnell's 
death,  it  could  not  be  known  how  much 
of  the  fund  belonged  to  Mrs.  Robinson. 
In  the  mean  time  she  had  noelaim  against 
her  husband;  he  owed  her  no  debt.  Had 
he  been  removed  from  the  trusteeship  of 
her  estate,  and  had  he  been  called  upon  by 
his  successor  to  account  for  and  pay  over 
th^^e  sums,  be  could  well  have  replied  his 
contingent  liability  to  McDonnell's  dis- 
tribatees,  which  had  first  to  be  met  before 
his  wife  had  any  enforceable  claim  against 
bim.  No  court  could  have  determined  the 
amount  of  his  prior  liability,  nor  the  sum 
which  bewonid  finally  oweher.  The  onus 
in  this  easels  on  Mrs.  Robinson  to  show, 
by  clear  and  convincing  evidence,  a  valua- 
ble and  adequate  conniderutlon  for  tbe 
conveyance  t(j  her.  She  seekHtodiecharge 
this  burden  by  proof  of  a  debt  from  tbe 
grantor  to  her,  the  amoont  ol  which,  on 
the  aspect  of  the  evidence  most  favorable 
to  her,  is  wholly  Indefinite  and  Indeter- 
mlnable,and  the  maturity  of  which  in  any 
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amount  1b  wbolly  conjectural.  Tbls  falls 
very  far  short  of  proof  ot  that  valuable 
and  adequate  consideration  for  the  con- 
veyance which  the  law  requires  of  her. 
She  baa  failed  to  dlscbar^  the  burden 
cast  npun  her,  and  tbecnnveynnce  cannot 
be  HUBtained,  as  a^ainBt  the  pre-ezlstlnK 
debt  of  the  complaiDant,  ugainBt  her 
grantor 

With  respect  to  tbe  other  line  of  defense 
attempted  In  tbls  record,  little  la  said  In 
tbe  arguments  at  appellants'  counsel,  and 
we  need  not  enter  upon  a  dlscuBHlon  ot  it. 
It  will  suffice  to  say  that  neither  aver* 
ments  nor  proof  warrant  us  In  reaching 
the  conclusion  that  the  lands  Involved 
here  were  purchased  by  Bobluson  for  bis 
vfite,  OT  paid  for  with  b^r  means,  taklag 
title  to  hluself,  and  in  sustaining  the  deed 
by  btm  to  her  as  in  execution  of  a  trust 
which  a  court  of  equity  would  have  en- 
forced. It  follows  that.  In  aoy  aspect  of 
this  case,  whether  reference  be  had  to  the 
detect  pointed  oat  in  the  pleadings,  or, 
that  being  pretermitted,  tbe  decree  bo  re- 
viewed on  the  evidence,  there  la  no  error 
In  tbe  record  prejudicial  to  tb^  appellant, 
and  tbe  decree  is  afflrmed. 


Alabama  G.  S.  R.  Co.  v.  BsLLEitn. 
(Supreme  Court  cf  Alabama.   May  1,  IS91.) 
Cabbibbs  ov  Fabsbhssrs— STOPPixa  BsTonStA- 

nOK— SvtDSNCB— IirSTBUCTIONS. 

1.  In  an  action  1^  a  passenger  to  recover 
damaeea  for  injuries,  the  evidence  showed  that 
plainulf  purchased  a  ticket  to  a  certain  point  on 
defendants  road,  but  that  It  carried  her  two  to 
tour  hundred  yuds  bejrond  the  station,  and  on 
reqnesl  refused  to  move  the  train  back  to  the  sta- 
tion; that  she  got  off  the  train  in  a  heavy  rain- 
atorm,  with  a  young  baby  In  bar  arms,  and  got 
thorongliiy  wet  before  reaching  tbe  station-house, 
•ad  In  oonsaqoence  became  ilck.  Held  sulB- 
dent  to  warrant  the  giving  of  exmplary  damages. 

2.  In  sQch  a  case  it  is  proper  to  admit  evidence 
ttiat  plaintiff  had  her  infant  in  her  arms  when 
abe  ali^ted  from  the  train. 

8.  Where  the  oomplaint  alleged  that  plaintlif 
was  "compelled  to  got  off"  the  train,  It  was 
proper  to  refuse  a  charge  that  there  could  be 
no  recovery  unless  force  was  used  by  the  con- 
ductor in  getting  her  off. 

4.  In  an  action  for  personal  injuries,  ezem- 
plary  damMes  may  be  awarded  by  way  erf  pun- 
Ldtmrat,  althoiif^  tiw  actoal  Ii^ury  is  purely 
nominal. 

5.  Where  the  olalm  for  damages  is  for  refos- 
iur  to  move  a  train  back  to  the  stopping  place, 
obliging  plaintiff  to  alight  In  a  rtiin,  and  not  for 
running  beyond.  It  is  proper  to  refuse  to  charge 
that,  in  determining  whether  defendant  was  neg- 
ligent, the  Jury  may  talce  into  consideration  the 
character  of  the  train,  and  tbe  efforts  made  to 
stop  it  at  tbe  proper  place  in  tbe  first  instance. 

Appeal  from  circuit  court,  Jefferson 
comity;  Jaurs  B.  Heai>,  Jud^e. 

This  action  was  brought  by  the  appel- 
lees, Nancy  M.  Sellers  and  her  husband,  I. 
M.  Sellers,  agninst  tbe  appellant  corpora- 
tion, and  Bought  to  recover  damages  for 
Injuries  to  the  plaintiff  Nancy  M.  jSeilers, 
caused  by  the  wrongful  act  of  the  defend- 
ant's employe.  There  were  three  counts 
In  the  complaint.  The  first  count,  after 
alleging  that  the  said  Nancy  M.  Sellers  had 
purchased  a  ticket  tor  transportatl<m  by 
the  defpudsnt  as  a  passenger  from  Jones- 
boro  to  Wheeling,  points  on  Its  road,  al- 


legM  that  Instead  of  stopping  at  the  sta- 
tion of  her  destination,  Wheeling,  said 
train  of  cars  negligently  and  wrongfully 
ran  200  yards  beyond  tbe  station-huuse; 
and,  though  "a  heavy  and  dreucblng" 
rain  was  falling,  the  said  Nancy  M.  Sellers 
was  put  off  ot  said  car  at  a  distance  of  200 
yards  beyond  thestatlon-house,  and  there- 
by made  to  nalk  through  the  rain,  wliich 
greatly  injured  her  health.  Tim  second 
count,  after  making  the  same  allegations, 
further  alleges  that,  although  It  was  the 
defendant's  duty  to  run  Its  train  back  to 
the  station.  It  did  not  do  so,  and  the  said 
Nancy  M.  Sellers  was  "compelled  by  the 
conductor  to  get  off  of  tbe  train  a  great 
distance  from  the  station.  In  a  hard  and 
drenching  rain."  which  resulted  "In  great 
and  perraauent  Injury  to  herbealth."  The 
third  count  contains  the  same  preliminary 
allegations,  and  then  further  alleges  that, 
although  earnestly  requested  to  do  so, the 
defendant  refused  to  run  \ta  train  buck  to 
the  station-house,  and  Its  conductor 
caused  her  to  alight  from  the  said  train 
200  yards  from  said  station-house  In  tbe 
rain,  which  resulted  in  the  permanent  in- 
Jury  of  heir  health.  Thedefendant  pleaded 
the  general  charge,  und  denied  each  and 
every  allegation  in  thecomplalnt.  During 
the  pendency  of  the  suit  th?  husband  died, 
and  the  suit  was  revived  In  the  name  of 
Nancy  M.  Sellers  alone.  The  court  charged 
the]ury:  "(1)  I  charge  you  that  if  there 
was  a  regular  stopping  place  at  Wheeling, 
and  the  defendant  ran  its  said  trcUn  by  the 
regular  stopping  place  by  reason  of  any 
mismanagement  ot  the  train,  then  It  was 
a  duty  they  owed  to  tbe  plaintiff  to  take 
her  back  to  the  station,  and  let  her  get  off. 
(2)  Tlie  plaintiffs  claim  In  tbeca^e  that 
they  are  entitled  to  damages  beyond  act- 
ual damages,  and  I  will  leave  that  ques- 
tion for  tbe  Jury  to  decide,— whether,  under 
aU  the  circumstances  of  the  case,  there  la 
anything  In  It  to  Justify  punitive  or  vin- 
dictive damages.  (.8)  It  is  averred  in  the 
complaint  In  this  cause  thattbe  defendant 
put  off  or  compelled  the  said  plaintiff  to 
leave  the  train.  Now,  I  churge  that  this 
does  not  necessarily  equal  or  mean  the 
application  of  force  to  remove  the  said 
plaintiff  from  said  train. "  The  defendant 
separately  excepted  to  all  these  portions 
of  the  sKneral  charge,  and  also  excepted 
to  the  court's  refusal  to  give  each  ot  tbe 
following  written  chargeft  requested  by 
it,  (1,  6,  ft,  and  7  are  general  afflriuatlve 
charges  with  reference  to  the  whole  com- 
plaint, and  each  count  respectively : )  "  (2) 
The  court  charges  the  Jury  that  under 
the  evidence  In  tbls  case  the  plaintiff  Is 
not  nntitted  to  recover  any  exemplary  or 
punitive  damages.  (3)  Tbe  court  charges 
tbe  jury  that  under  tbe  evidence  in  this 
case  the  plaintiff  la  not  entitled  to  recuver 
any  damages  unless  tbe  Jury  should  Qnd 
that  she  is  entitled  to  compensatory  dam- 
ages. (4)  Tbe  jury  are  charged  that  pas- 
sengers who  apply  tor  and  receive  trana- 
portatlon  as  passengers  on  freight  trains 
aire  not  entitled  to  tbe  comforts  and  con- 
venlences  usually  furnished  passengfrs  on 
passenger  trains,  and  that  in  accepting, 
after  applying  for,  such  transportntUm, 
they  are  charged  with  notice  of  the 
above.*  "(8)  If  the  Jury  believe  from  tbe 
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evidence  tbat,  when  t]ie  said  train  was 
pnlled  by  the  usual  atovplng  place  at  said 
Wheeling  station,  tbe  plaintiff  got  off  the 
said  train,  and  was  not  put  off,  nor  com- 
pelled to  get  off,  but  ot  her  own  free  will 
left  said  train,  then  there  can  be  no  recov- 
ery under  the  first  and  second  counts  ot 
said  complaint,  and  tbe  Jury  muse  so  find. 
(9)  The  Jury  are  charged  that  if  tbey  be- 
lieve from  tbe  evidence  that  the  said  plain- 
tiff was  carried  past  tbe  point  at  wblcb 
she  should  have  been  allowed  to  alight, 
and  that  she  subsequently  left  said  train 
of  her  own  accord,  and  without  bringing 
home  notice  to  defendant  that  she  desired 
or  demanded  to  be  carried  back  to  said 
place,  then  the  Jury  can  consider  said  tes- 
timony as  showing  that  plaintiff  waived 
ber  right  to  be  carried  back  to  said  place, 
and  tbe  Jury  mastsoflnd.  (10)  The  court 
charges  tbe  Jury,  at  the  request  of  defend- 
ant, that,  in  determining  whether  tbe  de- 
fendant was  guilty  of  negligence  lu  pass- 
ing beyond  the  point  of  tbe  railroad  op- 
posite the  house  where  passengers  were  In 
tbe  habit  of  getting  off  the  cars,  the  Jury 
may  take  Into  consideration,  In  connec- 
tion with  all  the  other  evidence  In  tbe 
case,  the  character  of  train  plnintlff  was 
riding  on,  the  number  of  cars  it  was  pull- 
ing, what  efforts  tbe  defendant  employed 
to  stop  the  train;  and  If,  from  utl  the  evi- 
dence In  the  case,  the  Jury  are  not  reason- 
ably satisfied  from  the  evidence  that  the 
defendant  was  guilty  ot  negligence  in 
passing  tbe  alleged  station,  then  tbe  ver- 
diet  of  the  Jnry  must  be  tor  defendant. 
(11)  The  court  charges  the  Jury,  at  the  re- 
quest of  the  defendant,  that  If  they  believe 
from  tbe  evidence  that  the  plaintiff  is  enti- 
tled to  recovery  in  this  case,  and  the  Jury 
further  believe  from  the  evidence  that  the 
plaintiff  could  have  been  cured  of  her  sick- 
ness in  ten  days  from  the  time  she  was 
afflicted,  and  failed  to  take  the  proper 
nteps  to  have  herself  cored,  and  she  eoold 
have  secured  tbe  means  of  care,  and  failed 
to  do  so,  that  the  Jury  should  allow  the 
plaintiff  no  damages  for  any  sickness  or 
suffering  beyond  the  ten  days.  (ISj  The 
court  charges  the  Jury,  at  request  of  de- 
fendant, that  the  cause  ot  action  laid  In 
the  complaint  is  the  wrongful  and  negli- 
gent carrying  of  plaintiff  beyond  the  sta- 
tion, and  for  refusing  to  carry  plaintiff 
back  to  station  alter  the  train  had  passed 
it;  and  the  only  consideration  the  Jury 
should  give  the  refusal  to  carry  plaintiff 
back  to  tbe  station,  it  tbe  Jnry  are  satis- 
fied the  defendant  refused  tocarry  plaintiff 
back.  Is  in  estimating  the  damages  tbe  Ju- 
ry will  allow  plaintiff  if  the  Jury  should 
conclude  from  the  evidence  that  the  plain* 
tin  is  entitled  to  damages.  The 
court  charges  the  Jury  that  If  they  believe 
from  the  evidence  that  the  plaintiff  Is  enti- 
tled to  recover  any  damages,  then,  under 
the  evidence  In  this  case,  the  Jury  can  only 
allow  the  plaintiff  actual  damages,— that 
Is,  such  damages  as  directly  arose  from 
tbe  injury  complained  ot  to  tbe  plaintiff; 
bat  the  Jury  cannot  allow  tbe  plaintiff 
any  damages  fur  physicians'  bills,  or 
costs  ot  her  cure,  or  for  lofw  of  time  be- 
cause ot  her  sickness."  There  was  Judg- 
ment for  the  ylalotlH^  and  tbe  defendant 
appeals. 


Wood  &  Wood,  tor  appellant.  Bewittt 
Walker  A  Porter,  for  appellee. 

McCi.Ei.tAH,  J.  The  Inquiry  of  chief  Im- 
portance lu  this  case  Is  whether  there  was 
any  testimony  adduced  which.  If  tielleved. 
would  have  authorised  the  imposition  of 
exemplary  damages.  We  think  there  was 
each  testimony.  The  plaintiff  (ap[>ellee 
bere)  testified  in  her  own  behalf  tbat  she 
purchased  a  ticket  entitling  ber  to  trans- 
portation, on  a  fright  train  of  tbe  defend- 
ant from  Jonesboro  to  Wheeling,  stations 
on  defendant's  road  about  two  miles 
apart,  and  took  passage  on  sncb  train  at 
Jonesboro;  that  at  Wheeling  there  was  a 
house  used  as  astatlon-bonse  by  all  pas- 
sengers to  and  from  tbat  point  over  de* 
fendant's  line,  and  at  whirta  defendant's 
trains  carrying  passengers  were  wont  to 
stop  for  the  purpose  of  receiving  and  dt» 
charging  pas-tengers;  that  on  the  occa- 
sion in  question  tbe  train  was  not 
stopped  at  said  station,  but  proceeded 
from  200  to  400  yards  beyond  it;  tbat  it 
was  raining  at  the  time;  that  plaintiff  re* 
qnested  thecondnctor  to  move  the  train 
back  to  the  house,  but  he  pretended  not 
to  hear,  and  told  plaintiff  she  must  get 
off;  that  the  rain  increased,  and  was  fall- 
ing heavily,  and  a  high  wind  was  prevail- 
ing, when  she  did  get  off;  that  she  bad  a 
young  baby  In  her  arms,  and  was  otherwise 
Incombered  with  a  valise;  that  because 
of  these  Impedimenta  she  could  not  use  ef- 
ficiently an  umbrella  which  she  had;  tbat 
sbe  alighted  In  obedience  to  the'  direction 
of  the  conductor  in  this  driving  rain,  and 
walked  back  to  the  station-house,  getting 
thoroughly  wet,  and  In  consequence  be- 
came quite  sick,  and  was  so  for  three 
months.  The  testimony  of  tbe  conductor 
goes  to  show  that  the  bonse  In  question 
was  used  as  a  statlon-honse  by  his  com- 
pany; and,  even  on  Che  evidence  ot  tbe 
defendant,  there  can  be  no  doubt  tbat  it 
was  the  duty  of  the  defendant  to  stop 
this  train  at  the  bouse  and  allow  passen- 
gers to  alight  there  notwithstanding  the 
house  belonged  to  another  companv. 
Bailroad  Co.  v.  Johnston.  79  Aia.4S6.  If 
the  Jury  believed  tbe  testimony  we  bave 
detailed,  they  would  have  been  Justified 
in  the  conclusion  that  defendant's  con- 
ductor, within  the  range  of  his  employ- 
ment, wilfully  refuoed  to  move  the  train 
back  to  the  station,  and  wlllfally  com- 
pelled the  plaintiff  to  alight  lu  'he  driving 
rain,  several  hundred  yards  from  an> 
shelter,  so  Incumbered  with  her  child  and 
baggage  as  to  be  unable  to  protect  herself, 
and  necessitating  exposure  to  tbe  elements 
while  walking  this  dintance.  We  cannot 
hesitate  to  affirm  that  this  mtscooduct  on 
the  pttrt  of  defendant's  employe,  with 
knowledge  ot  the  situation,  was  such  a 
willful  wrong,  committed  in  such  reckless 
disregard  of  the  necessarily  injurious  con- 
sequences to  the  plaintiff,  as  authorised 
tbe  Jury  to  punish  the  defendant  therefor 
by  tbe  imposition  ot  exemplary  damages. 
Railroad  Co.  v.  Hurst,  86  Miss.  660.668, 
669;  Wilkinson  v.  Searcy,76  Ala.  176;  Rail- 
road  Co.  v.  Frazter,  »  South  Rep.  303. 

2.  The  most  casna)  reading  of  the  com- 
plaint suffices  to  demonstrate  that  while 
each  of  Its  counts  avers  detendaot'u  wrong 
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and  Decllgence  In  falling  Id  the  flrattn- 
staDce  to  Btnp  Us  train  at  Whetilng. 
ndtber  of  them  bases  plaintiff's  claim  for 
damages  on  tliat  omiaslun  of  daty,  bat, 
on  the  contrary,  they  each  seek  to  recover 
for  damages  resulting  from  the  refusal  of 
the  condDcCor  to  return  to  the  stopping 
place,  and  the  consequent  necesssity,  ac- 
eentnnted  by  theezpresseddlrectionsof  the 
coQdoctor,  for  plaintiff  to  allgbt  beyond 
the  8tatlon''ln  abnrd  and  drenching  rain," 
and  to  walk  back  through  the  rain  to  the 
point  at  T9h)cb  she  shonld  hare  been  set 
down.  One  or  more  of  the  requ'^sts  for 
Instrnctlons  involved  a  construction  of 
the  complaint  confining  the  recovery  to 
damages  eostalned  la  conseqaenee  of  a 
failnreto  atnp  In  the  first  instanee,  and 
for  this  reason  were  properly  refused. 

3.  Evidence  that  plaintiff  had  her  Infant 
In  her  arms  when  she  alighted  from  the 
train  was  objected  to,  and  la  made  the 
basis  of  an  asBlgnment  of  error  h<>re.  The 
position  of  appellant  in  that  r^ard  Is  un- 
tenable. Manifestly,  this  testimony  legit- 
imately, tended  to  aggravate  the  willful 
wrong  of  the  cnnductur  in  reqnirlng  the 
plaintiff  to  get  off  In  the  rain  at  the  con- 
siderable dltttence  from  any  shelter  shown 
In  the  case;  and  this,  whether  regard  be 
had  to  the  infant  per  se,  or  the  mother's 
natural  solicitude  for  It,  or  whether  it  be 
regarded  only  as  one  of  the  Iropedtmmts 
which  disabled  the  plaintiff  from  protect- 
ing bers^f  In  some  measure  from  the  rain. 

4.  The  position  taken  in  some  of  the 
charges  requested  for  the  defendant,  and 
refused,  that  there  conld  be  no  recovery 
under  the  first  or  second  counts  unless 
force  was  used  by  the  conductor  in  get- 
ting plaintiff  ott  the  car,— those  counts 
averring  that  she  was  "put  off,"  and 
"cnmpdHed  to  get  off."  respectively,— Is 
equally  untenable.  If  she  alighted  In  con- 
seqoence  of  the  Implied  refusal  of  the  con- 
ductor to  return  to  the  statltm  to  avoid 
being  carried  on,  and  in  obedience  to  the 
direction  of  the  conductor  to  do  so,  she 
acted  under  compulsion,  which  was  the 
eqnivalent  of  being  put  off  or  compelled  to 
get  off;  and  the  court  properly  charged 
tbe  Jury  that  the  allegations  In  this  regard 
did  "not  necessarily  equal  or  mean  theap- 
pllcation  of  force  to  remove  the  plaintiff 
from  said  train." 

6.  It  is  no  doubt  true,  as  asserted  In 
Mome  of  the  charges  requested  for  defend- 
ant, that  persons  who  "apply  for  and  re- 
ceive transportation  on  freight  trains  are 
not  en  titled  to  the  comforts  and  conven- 
iences usually  furnished  passengers  on  pas- 
senger trains ; "  hut  that  proposition  has 
no  bearlne  onanylssueol  fact  in  this  case. 
No  Injury  Is  claimed  or  was  sustained  by 
reason  of  any  dIH  rence  there  may  be  in 
the  "comforts  and  cunveulences  usuaily 
furnished  passengers"  on  these  different 
claMBes  of  trains.  The  wrong  and  Injury 
counted  on  resulted  from  afallure  to  trans- 
port tbe  plaintiff  from  Jonesboro  to  the 
depot  at  Wheeling,  with  or  without  cer- 
tain comforts  and  conveniences,  and  in 
compelling  her  to  alight  at  a  distance 
from  the  point  at  which  she  had  contract- 
pil  to  be  set  down;  and  there  can  be  no 
Hort  of  doubt  that,  whether  the  vehicle 
used  by  the  currier  to  perform  the  con- 


tract  of  carriage  be  of  tbe  one  or  the  other 
character  hypothesized.  Its  duty  to  set  the- 
passenger  down  at  the  end  of  the  journey 
is  precisely  tbe  same.  These  charges  were- 
abstract,  and  wtjll  refused  on  that  ground. 

6.  There  are  respectable  authorities- 
which  appear  tohuld  thntezemplary  dam- 
ages cannot  be  awarded  when  the  actual 
Injury  Jg  purely  nominal,  the  theory  belnff^ 
that  asexeraplary  damugeHare  laid  Incon- 
seiTatlon  of  the  interests  of  society,  whleb 
for  this  purpoaeare  considered " as  blended 
with  the  Interests  of  the  individual,"  where 
the  indivldnai  Is  Injured  ouly  nominally  or 
not  at  all  In  fact,  though  his  rights  are 
violated,  "  the  interests  of  society  have  vir- 
tually nothing  to  blend  with ; "  and  hence^ 
"the  Individual  having  bat  a  nominal  In- 
terest, society  can  have  none. "  etc.  Stacy 
v.  Publishing  Co.,  (18  Me.  287.  This  view 
ta  specious,  but,  we  apprehend, not  sound. 
Tbe  true  theory  of  exemplary  damages  1» 
that  of  punishment,  involving  the  ideas  ot 
retribution  for  willful  misconduct,  and  aiv 
example  to  deter  from  Its  repetition.  The 
position  of  the  supreme  court  of  Maine, 
can  be  snstalncd  In  principle,  It  seems  to 
us,  only  by  assuming  that  which  is  mani- 
festly untrue,  namely,  that  no  act  Is  crim- 
inal which  does  not  inflict  individual  Inju- 
ry capable  of  belngmeosnred  and  compeu- 
sated  lor  In  money.  Many  acts  denounced 
as  crime  by  our  statutes,  or  by  the  cum- 
mon  law.  Involve  no  pecuniary  Injury  to 
the  ladlvfdual  against  whom  they  are  di- 
rected, and  which,  while  the  party  ag- 
grieved could  not  recover  damages  a» 
compensation  beyond  a  merely  nominal 
sum,  are  yet  punished  in  the  criminal 
courts,  and  may  alHo  be  punished  In  civil  ac- 
tions by  thelmpnsltion  of  "smart  money ;" 
and,  on  the  same  principle,  acts  readily 
conceivable  which  Involve  malice,  willful- 
ness, or  wauton  and  reckless  dlsregai'd  of 
the  rights  of  others,  though  not  within  the 
calendar  of  crime,  and  intlletlng  no  pecun- 
iary loss  or  detriment,  measurable  by  a 
money  standard,  on  the  individual,  yet 
merit  such  punishment  as  the  civil  courta 
mayinfllct  by  the  Imposition  of  exemplary 
damages.  And  Upon  these  considerations 
tlie  Itiw  Ib,  and  has  long  been,  settled  in 
this  state  that  the  infliction  of  actual 
damage  Is  not  un  essential  predtcateto 
the  imposition  of  exemplary  damages. 
Parker  v.  Mise,  27  Ala.  4Sl):  Telegraph  Co. 
V.  Henderson, Sd  Ala.  510, 7  South.  Rep.  41d ; 
Railroad  Co.  v.  Heddleston,  82  Ala.  218,  a 
South.  Rep.  63.  8ee,also,l  Huth.Dam.748. 
The  charges  requeeted  by  the  defendant  to 
the  effect  that  autnal  damage  must  brt 
shown  before  punitive  damages  could  be 
recovered  were  therefore  properly  refused. 

7.  Charge  No.  8,  refused  to  deiendfjnt,. 
was  misleading  when  referred  to  plain- 
tiff's testimony.  It  tended  to  induce  the 
Jury  tn  the  conclusion  that,  It  no  actual 
force  was  employed  by  tbe  conductor  to 
put  the  plaintiff  off  the  train,  she  left  It 
voluntarily :  and  this,  notwithstanding 
Hlie  may  have  acted  under  the  compulsion 
resulting  from  the  conductor's  failure  and 
implied  refusal  to  move  the  train  back  to 
tlic  station,  and  from  bis  direction  to 
passengers  to  allgbt  where  the  car  stood. 
There  was  no  error  in  Its  refusal. 

8.  Cliurgea  9  and  10,  requested  by  dtfend- 
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«Dt,  wen  argumentative,  Id  that  ttaey 
direct  tbe  lory  to  look  to  certain  factH  an 
teadins  towards  certain  conclustoDS. 
Tbat  numbered  9,  moreover,  is  subject  to 
the  same  objection  taken  to  No.  8,  sapra, 
—Its  tendency  1b  to  mislead  the  Jury ;  and 
that  numbered  10  Is  bad  for  the  farther 
reason  tbat  It  confines  the  right  of  recov- 
ery to  injury  resulting  from  defendunt'a 
negli^eace  In  passing  the  station,  when, 
as  we  bave  seeu.  the  wrong  and  Injury 
really  complained  of  consisted  In  a  failure 
to  move  the  train  back  to  the  stopping 
place,  and  the  consequent  necessity  piain- 
tltr  was  under  to  alight  and  walk  back  In 
the  rain. 

9.  Charge  11,  requested  for  detnudant, 
was  properly  refused,  because  not  sup- 
ported by  any  tendency  ot  the  testimony. 
There  is  no  evidence  In  this  record  to  the 
effect  that  "plaintiff  could  have  been 
cured  of  the  sickness  in  ten  days,"  etc.,  as 
hypothesised  In  this  request.  The  rulings 
of  the  court  on  charges  not  above  referred 
to  by  number  are  ail  considered  in  the 
general  prnposltlons  of  law  we  have  an- 
nounced. The  record  is  free  from  error, 
«nd  the  Judgment  is  afflrmed. 


HURD  Laot. 
(Supreme  Court  of  Alabama.    May  98,  1891.) 
AsiiMALS  —  Right  to  Bun  a.t  Labqb — Iitjdrt  bt 

DaNOEROUB  FbNOB — DAJfJLOBS. 

1.  In  Alabama,  the  common-law  rule  that  the 
owner  of  domesUo  animals  must  keep  them  in 
his  own  olose  is  reversed,  and  animals  are  per- 
mitted to  ran  at  large.  Hence,  If  a  land-owner 
malatalos  an  unlawful  fence,  and  suob  animals 
«re  injured  thereby,  he  lu  liable  to  the  owner. 

2.  Code  Ala.  S  1864,  provides  that  *<aU  incloe- 
oraa  and  fenoes  must  be  made  at  least  flva  feet 
high,  and,  if  made  of  rails,  not  mora  than  four 
inches  aiwrt,  *  *  *  or,  If  made  of  palings, 
not  more  than  three  inches  apart  j  *  •  •  but 
«  lall  fence  five  feet  high,  with  rails  not  more 
than  eifl^teen  Inches  apart,  •  •  •  shall  be  a 
lawful  fence,  so  far  as  cattle,  horses,  and  mules 
we  concerned.  **  Seld,  that  a  single  barbed 
wire  around  a  lot,  on  poata  four  feet  Talght  la  not 
«  lawful  fence. 

Appeal  from  city  court  of  Decatnr;  W, 
H.  SiMPuoN,  Judge. 

This  action  was  brought  by  Ellsworth 
Lacy  against  E.  O.  Hurd  to  recover  dam- 
ages for  Injures  all^^  to  have  been  Intllct- 
«d  upon  plaintiff's  mule.  Code  Ala.  g  1364, 
pruvides  that  "all  Inclosures  and  fenees 
must  be  made  at  least  five  feet  high,  and, 
if  made  of  rails,  not  more  than  funr  Inches 
apart,  •  •  •  or,  If  made  of  palings, 
not  more  than  three  inclies  apart;  •  •  • 
tout  a  rull  fence  live  feet  high,  with  rails  not 
more  than  eighteen  inches  apart,  •  •  • 
shall  be  a  lawful  fence,  so  far  as  cattle, 
horses,  and  mules  are  concerned."  The 
defendant  pleaded  the  general  Issue  and  a 
special  plea  of  contributory  negligence. 
The  cause  was  tried  without  the  interven- 
tion of  a  Jury,  and  the  court,  after  enunci- 
ating a  special  finding,  rendered  Judgment 
for  the  platntltf.   Defendant  appeals. 

BHekell,  Hnrria&  Eyater,  for  appellant. 
Wert  A  Speake,  for  appellee. 

Walkrr,  J.  Appellant  had  a  vacant  lot 
<»n  the  corner  of  Church  and  Sycamore 
«treetB,  In  the  town  of  Decatur.    There  I 


were  no  fences  on  the  sides  of  the  lot  next 
to  the  two  streets.  To  keep  persnnu  from 
passing  across  the  lot,  the  appellant  had 
a  barbed  wlrf  stretchfd  alongitsslde  next 
to  one  of  the  streets,  a  distance  of  132  feet. 
The  wire  was  supported  by  6  posts,  90  or 
40  feet  apart,  and  was  about  4  feer.  from 
the  ground  attbe  posts.  It  was  stretched 
by  hand  only,  and  sagged  between  the 
posts  from  8 to  12  inches.  There  was  noth- 
ing but  the  posts  and  the  single  wire  to 
warn  stock  or  to  prevent  them  from  run- 
ning against  the  wire.  There  was  some 
growth  on  the  lot  upon  which  stock 
would  browse.  The  appellee's  mule,  while 
running  at  large,  came  in  contact  with 
said  barbed  wire,  and  thereby  received 
injuries  which  totally  disabled  it.  The 
case  was  tried  without  a  Jury,  and  the 
city  court  found  as  a  fact  tbat  said  wire 
fence  was  not  constructed  as  ordlnatily 
prudent  bnsbandmen  nsaally  coDStruct 
such  fences,  but  was  erected  negligently, 
carelessly,  and  dangerously,  and  without 
proper  regard  for  the  rights  of  the  plain- 
tiff or  ol  the  public.  In  considering  the 
tiuestlon  of  the  appellant's  liability  on  the 
facts  of  this  case,  regard  is  to  be  had  to 
the  state  ot  our  law  as  to  the  right  of 
owners  of  domestic  animals  to  suffer  them 
to  run  at  large.  In  view  ot  the  statutes 
and  of  the  former  decisions  of  this  court, 
no  dlscusstijn  of  this  subject  Is  called  for 
In  the  present  case.  It  is  well  settled  that, 
when  such  animals  go  upon  lauds  not  In- 
closed by  a  lawful  fence,  as  defined  by  the 
statute,  the  owner  thereof  cannot  be  re- 
garded as  a  trespasser;  tbat  the  owner  of 
cattle  and  stock  has  the  right  to  permit 
them  to  run  atlarge;  and  that, In  exercis- 
ing this  right,  he  cannot  be  treated  as 
guilty  of  contributory  negligence  In  refer- 
ence to  any  injury  they  may  suffer  In  con- 
sequence of  the  fault  of  the  proprietor  of 
unlnclosed  premises  upon  which  they  may 
stray  or  Intrude.  Code  1886.  §g  18»4. 1S65 ; 
Railroad  v.  Jones,  71  Ala.  487;  Pruitt  v. 
Ellfngtoo,  69  Ala.  454;  Lee  Co.  v.  Yar- 
brongh.  S5  Ala.  500,  6  South.  Rep.  S41 : 
Rowe  V.  Baber.  8  South.  Rep.865,  (decided 
during  the  present  term.)  The  common- 
la  w  rule  tbat  the  owner  of  domestic  ani- 
mals must  keep  them  In  bis  own  close.and 
cannot,  without  becoming  a  trespasser, 
suffer  them  to  ran  at  large  on  the  unln- 
closed lands  of  others,  is  completely  re- 
versed  in  this  state;  so  tliet  the  general 
rule  here  Is  to  fence  stock  out,  not  in,  the 
law  specially  protecting  the  right  of  the 
owner  thereof  to  sutfer  them  to  run  at 
large. 

Where  no  right  to  suffer  domestic  ani- 
mals to  run  at  large  Is  recognised,  it  legit- 
imately follows  that  the  owner  thereof, 
being  chargeable  wltb  knowledge  of  the 
natural  propensity  of  such  animals  to 
BtFHy  upon  any  lands  to  which  access  Is 
not  cut  off,  in  falling  to  beep  them  con- 
fined, should  be  treated  as  assuming  the 
risks  to  which  th^y  may  be  exposed  in 
their  wanderings,  and  should  also  be  held 
answerable  for  such  damages  as  may  nat- 
urally be  expected  to  result  from  the  In- 
trusion of  such  animals  upon  the  premises 
of  fitbers.  Where,  on  the  other  band,  the 
right  to  suffer  nuch  animals  to  run  at 
large  is  rei:ognlzed,  it  would  seem  as  legit- 
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Imately  to  follow  tbat  the  owner  of  land, 
not  prui>er}y  incloaBd,  Is  without  remedy 
for  Injury  caused  to  hlR  premises  by  stock 
running  at  large,  and  Is  also  to  be  beld  to 
expose  bimself  to  liability  for  damages  to 
sach  stock  occasioned  by  erections  or  ex- 
•caratlODS  bo  made  on  the  land  as  to  be 
obviously  dangerous  to  anlmalR  straying 
theroon.  Good  reason  tor  dlstlngulablng 
the  respective  duties  and  liabilities  of  the 
land-owuer,  accordlug  as  he  Is  subject  to 
the  one  or  the  other  of  the  above-men- 
tioned rules  ol  law  as  to  conQnlng  or  not 
confining  domestic  animals,  is  to  be  found 
In  the  cuDBlderatlon  that  the  reaalta  i>l  ap- 
plying the  maxim  that  "yon  mnst  so  nse 
your  property  as  not  to  Injure  the  proper- 
ty of  another"  neuessarlly  depend  upon 
the  state  of  the  law  as  to  the  correlative 
rights  of  the  land-owner,  and  of  thoHe 
who  uiay  be  affected  by  his  nse  of  his 
property.  There  la  a  striking  contrast 
between  the  positions  of  two  proprietors, 
one  of  whom  has  the  right  tu  leave  hia 
land  unlndoeed  and  yet  to  treat  the  Inva- 
flion  of  his  premises  by  domentlc  animals 
ae  trespasses,  and  the  other  of  whom 
must  securely  inclose  his  premises  In  order 
to  acquire  any  right  to  complain  of  do- 
mestic animals  straying  thereon.  Such 
■differences  as  to  what  Is  required  to  confer 
npon  the  land-owner  the  right  toanez- 
-clualve  enjoyment  of  hla  property,  free 
from  annoyance  by  straying  stock,  must, 
of  necessity,  lead  to  correspondlag  differ- 
ences In  the  rules  to  be  applied  In  deter- 
mining the  liability  of  the  land-owner  for 
Injuries  to  stock  straying  upon  his  prem- 
ises. The  liability  must,  to  some  extent, 
■depend  npon  the  question  as  to  whether 
the  law  regards  such  intrusion  an  rightful 
or  wronstul.  Upon  this  subject  the  ruin 
prevailing  here  is  very  different  from  tlie 
old  common-law  rule.  The  result  la  to 
work  a  corresponding  changeintbe  liabil- 
ity of  the  land-owner.  It  follows,  there- 
fore, that,  where  the  general  law  of  this 
state  prevails,  a  person's  right  to  the  use 
of  his  land  l8,ln  a  measure,  affected  by  the 
recognised  right  nf  others  to  allow  their 
stock  to  run  at  large.  This  latter  right 
would  be  practically  destroyed  if  upon  the 
lands  not  Inclosed  by  a  lawful  fence  erec- 
tions or  excavations  could,  with  Impuni- 
ty, beso  made  that  animals  strayiua  there- 
on would  be  exposed  to  injury  or  destruc- 
tion. It  seems  plain,  under  our  law,  that 
the  land-owner  has  no  right  to  expose 
straying  stock  tu  such  perils.  He  may  be 
onder  no  duty  to  guard  them  from  the 
dangers  to  which  they  may  be  exposed  in 
consequence  of  the  natural  features  of  the 
land,  such  as  ditches,  holes,  decayed  trees 
liable  to  fall,  etc.  Nor  would  he  be  liable 
for  an  injury  to  an  animal  caused  by  a 
fence  built  In  the  nsual  way.  If,  however, 
a  fence  or  other  erection  la  so  negligently 
made  or  maintained  on  the  laad  as  to  be 
Id  effect  a  trap  to  passing  animals;  U  the 
Injury  to  animals  Is  the  natural  or  proba- 
ble consequence  of  the  act.  and  such  as 
any  prodent  man  must  have  foieseen,— 
then.  In  the  event  of  such  injury,  the  land- 
owner Is  liable  in  damages  tberefor.  Slsk 
V.  Cmmp,  112  Ind.  604,  14  N.  £.  Aep.  .SHI. 
and  authorities  there  cited.  The  evidence 
in  this  case  fnlly  sustained  the  finding  ol 
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the  city  court  as  to  defendant's  negligence. 
A  single  barbed  wire  4  feet  from  the 
ground,  and  loosely  hung  from  posts  30 
or  40  feet  apart,  was  certainly  notcalcu' 
lated  to  attract  the  notice  of  animals  so 
as  to  prevent  them  from  trying  to  pass  to 
or  from  the  lot  which  was  otherwise  un- 
inclosed.  It  could  not  be  pretended  that 
such  an  erection  was  a  barbed-wire  fence, 
constructed  and  maintained  as  ordinarily 
prudent  husbandmen  usually  construct 
such  fences.  There  was  no  proof  of  any 
]ot;al  law  or  municipal  regulation  abridg- 
ing the  rightof  the  owner  of  domestic  ani- 
mals to  suffer  them  to  run  at  large.  The 
defendant  being  chargeable  with  knowl- 
edge of  this  right  In  others,  and  also  with 
knowledge  of  the  habits  of  such  animals 
to  stray  and  browse  upon  uninulosed 
land,  is  to  be  regarded  as  guilty  of  negli- 
gence In  permitting  the  wire  to  remain  In 
such  a  condition  as  to  be  an  obvious  peril 
to  animals  straying  upon  the  lot;  and, 
the  Injury  complained  of  having  resulted 
from  such  negligence,  the  defendant  was 
liable  therefor.  The  conclusion  of  fact 
stated  in  defendant's  second  plea,  to  the 
effect  that  contributory  negligence  on  the 

Kart  of  the  plaintiff  was  dedndble  from 
la  acts  in  allowing  bis  mule  to  run  at 
lai^e  and  to  trespass  upon  defendant's 
property,  was  not  supported  by  the  evi- 
dence; because,  In  the  circumstances  de- 
veloped by  the  proof,  those  acts  did  not 
constitute  negligence,  as  they  might  have 
done  under  the  influence  of  a  local  taw  or 
municipal  regulation  rendering  inapplica- 
ble the  general  law  of  the  state  on  the  sub- 
ject. No  error  Is  discovered  In  the  rulings 
ol  the  city  court.  Affirmed. 


HAHL.AHD  T.  FbBSON  Ct  «/. 

{Swpreme  Cofurt  (^Alabama.  May  26, 189X.) 
Wills — IdAsiuTiBS  or  Dbvisbbs — Exbcutobb — 

PeOBATB  J DBISDICTION— PUASIHQ— AMBHIUISIIT 
— UULTITABiaDSNBSB. 

1.  Where  a  will  direots  certain  devisees  to 
Jointly  pay  the  testator's  debts,  and  such  sum 
to  aoother  devisee  as  will  equalize  the  several 
begamts,  the  aoceptanoe  at  the  bequests  imposes 
a  personal  obligation  upon  the  aevisees,  and 
creates  no  such  trust  as  requires  the  aid  of  a 
court  of  chancery  in  making  final  settlement  of 
the  estate. 

3.  A  bill  to  remove  the  administration  of  an 
estate  from  the  probate  to  the  ohancery  court  al- 
leged that  by  the  wfll  the  devisees,  one  of  whom 
was  executor,  vrere  given  certain  real  estate, 
whiob  they  farmed  Jointly,  and  from  the  pro- 
ceeds of  which  they  paid,  as  the  will  directed, 
the  debts  of  the  testator  in  part;  that  debts  bad 
been  incurred  in  tbe  farming  operations;  and 
that  each  had  made  advances  from  his  private 
means  towards  paying  the  debts:  and  asked  for 
a  settlement  of  theae  matters.  Held,  that  there 
was  no  connection  between  them  and  the  admia- 
istration  of  the  estate,  and  the  btU  was  multifa- 
rioos. 

8.  Bat,  since  snoh  bill  contains  OQulty  for  the 
settlement  of  the  account  between  the  devisees, 
and  the  detect  of  multifariousness  may  foe  cured 
by  amendment,  a  motion  to  dismiss  for  want  of 
equity  should  not  be  entertained. 

4.  Under  Code  Ala.  8  3449,  providing  that 
amendment  to  answers  in  chancery  must  be  al- 
lowed at  any  time  before  final  decree  so  as  to  set 
np  any  defense,  tbe  court  is  bound  to  permit  a 
demurrer,  filed  before  answer,  to  be,  on  motion. 
Incorporated  in  the  mswer;  but  a  refusal  to  do 
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HO  will  Iw  emx  witbont  prejndioe  where  the  da- 
rn urrer  was  in  fact  ralud  upon. 

Appeal  from  chancery  rourt,  Colbert 
county;  Thomab  Cobbs,  Chancellor. 

Bill  Id  chancery  by  Alfred  S.  Person,  as 
execator  of  the  wHl  of  W.  H.  Peraon, 
ajifainat  Sarah  J.  Harlaad,  one  of  the  der- 
Ifleea,  to  remove  the  admlniBtration  from 
the  probate  to  the  chancery  conrt,  on  the 
ground  that  the  will  created  trusta  which 
the  former  court  waa  Incompetent  to  ad- 
minister, and  for  a  settlement  of  the  es- 
tate, and  an  acconnttng  between  the  dev- 
isees. The  chancellor  refused  to  allow 
the  defendant  to  Incorporate  a  demurrer 
to  the  bill  in  her  answer,  and  thon  over- 
ruled both  the  (lefendunt's  demurrer  and 
her  motion  to  dlsmles  the  bill  for  want  of 
equity.  On  fiual  submlsalon,  upon  the 
pleadings  and  the  register's  report,  the 
chancellor  confirmed  the  refirlster's  report, 
and  decreed  that  the  defendant  pay  the 
plaintiff  ¥2,970.16.  All  these  decrees  are 
eeparatety  assigned  as  error  on  this  ap- 
peal, which  is  prosecuted  by  the  defend* 
ant. 

J,  B.  Moore,  for  appellant. 

Clopton,  J.  The  will  of  W.  H.  Person 
was  admitted  to  probate,  and  letters  test- 
amentary icrranted  to  appellee,  In  Aufcuat, 
lS67,  hy  the  probate  court  ol  Colbert  coun- 
ty. By  the  will,  the  testator  devised  cer- 
tain designated  lands  to  John  A.  Pwrson 
In  trust  for  the  use  and  benefit  of  William 
B.Person,  a  graudaon,  and  devised  and 
bequeathed  certain  other  designated 
lunds,  and  his  personal  property,  to  ap- 
pellee and  appellant,  Sarah  J.  Harland, 
juintly.  The  will  further  provided  that 
appellee  and  Sarah  J.  Hurlaiul  (who  was 
then  unmarried)  should  jointly  pay  all  the 
debts  of  the  testator,  and  then  pay  John 
A.  Peraun.  in  trust  for  bis  grandson,  an 
amount  In  money  sufflclent  to  make  his 
portion  eqnnl  with  theirs.  The  objects  of 
the  bill  filed  hy  appellee  in  Jannary,  1S74, 
are  the  removal  of  the  aclmlnlHtratlon  of 
the  estate  from  the  probate  uourt.  and  its 
aettlementln  the  chancery  court;  also  to 
obtain  a  settlement  of  the  Julnt  cultiva- 
tion, by  complainant  and  SaruhJ.  Har- 
land,  of  the  lands  devised  to  them  Jointly, 
during  the  years  1867  to  1869,  Inclusive, 
and  the  ascertainment  uf  the  amount  of 
debts  of  the  testator  paid  with  the  pro- 
ceeds of  the  Joint  crops  the  amount  pnld 
by  earh  individually,  and  the  valuation  of 
the  real  and  personal  i»r(n)erty  in  nccopd- 
ance  with  the  provisluus  of  the  will.  After 
averring  the  death  of  the  testator,  the 
probate  and  provlHlons  of  his  will,  and 
the  appointment  of  complainant  an  execu- 
tor, ttie  bill  allefces  that  John  A.  Person 
took  poRHeseion  and  hau  had  posseHHlon  of 
the  lands  derived  to  hlni  in  trust  since 
January,  1S118;  and  that  complainant  and 
Sarah  J.  Harland  have  been  in  poHHeHsiun 
uf  the  lands  and  personal  property  de- 
vised and  bequeathed  to  them,  lived  to- 
gether on  the  lands,  until  her  marriage,  in 
1870.  Jointly  cultivating  them.  After  her 
marriage  the  lands  and  personal  property 
were  divided  equally  between  them.  The 
bill  further  alleges  that  debts  were  ccm- 
trncted  In  cariying^on  the  farming  opera- 
tions and  in  houaeueeping.  which  were 


paid  oat  of  the  proceeds  of  the  Jolntcropn, 
the  balance  being  applied  to  tbe  payment 
of  the  debts  of  tbe  testator;  also  that 
complainant  and  Sarah  J  Harland  have 
each  paid  debts  of  the  testator  with  their 
Individual  means,  a  statement  of  the 
debts  paid  by  each  being  attached.  On 
May  16,  1877,  without  an  answer  from 
Mrs.  Uarland,  or  a  decree  pro  confesso,  so 
far  as  the  record  discloses,  the  chancellor 
rendered  a  decree,  conflrmlog  a  report  of 
the  register  made  under  a  farmer  decretal 
order,  and  also  that  complainant  have 
and  recover  of  her  the  sum  of  f 1,360.46. 
On  October  12.  1S81.  this  decree,  and  all 
proceedings  thereunder,  were,  by  agree> 
ment  ol  parties,  set  aside,  the  cause  rein- 
stated on  the  docket,  and  Mrs.  Harlund 
allowed  8i>  days  in  which  to  answer  and 
defend.  Within  the  time  allowed  she  filed 
a  demurrer  to  the  bill,  and  afterwards  an 
answer,  and  a  motion  to  dlenilse  the  bill 
for  want  of  equity.  On  May  18. 1883,  Mre. 
Hartaud  moved  the  court  for  leave  to  In- 
corporate the  demurrer  lu  the  answer. 

If  a  demurrer,  on  which  no  ruling  Is 
naked  or  obtained,  Is,  under  our  statute, 
superseded  )iy  an  answer  subsequently 
filed,  proceeding  to  a  hearing  on  the  de- 
murrer, without  objection  taken  by  a  mo- 
tion to  strike  It  from  the  files.  Is  deemed  a 
waiver  of  the  Irregularity.  It  has  also 
been  ruled  that  under  the  statute  of 
amendments  In  equity  the  court  is  bound, 
on  application,  to  permit  the  demurrer  to 
be  incorporated  In  the  answer  at  any  tlnie 
before  final  decree,  though  a  denlol  will 
not  reverse  tbe  decree.  If  the  defendant  is 
not  prejudiced  thereby.  Shaw  v.  Llnd- 
sey,  60  Ala.  AUi  Ru^e  v.  Brombprg,  88 
Ala.  619.  7  South.  Rep.  884.  Notwlth- 
standing  the  relUMal  to  allow  the  demurrer 
to  be  incorporated  In  the  answer,  the 
chancellor  nevertheless  considered  and 
overruled  it.  This  brings  tbe  merits  ol 
the  demurrer  fairly  and  fully  tor  revlaion. 

Tbe  main  causes  assigned  are  the  omis- 
sion of  the  bill  to  show  any  special  ground 
for  the  removal  of  theadmlntstration  lo^o 
a  court  of  chancery,  and  multifurlousnens. 
In  this:  that  tbe  administration  and  set- 
tlement of  tbe  estate,  the  settlement  of 
the  accounts  between  the  complainant 
and  Mrs.  Harland,  arising  from  their  Joint 
farming  business  and  hoa«ekeepir>i;,  and 
concerning  tbe  payment  of  the  debts  of 
the  testator,  are  united  In  one  bill. 
Though  the  concurrent  jurisdiction  of  the 
chancery  and  probate  courts  over  the  ad- 
ministration of  estates  has  been  repeated- 
ly rec<^Ised,  it  la  well  settled  that  un  ad- 
ministrator or  executor  must  proceed  In 
the  probate  court,  unless  there  exists 
some  special  equity,  which  the  prf>bate 
court,  because  of  Its  limited  jurisdiction. 
Is  Incompetent  to  admlnifiter;  and  that  a 
court  of  equity  will  not,  at  the  instance  of 
the  personal  representative,  take  Jurisdic- 
tion of  hlaadmlDlstratioa,  unless  it  affirm- 
atively appears  that  the  probate  court 
cannot  afford  adequate  relief.  McNeill  v. 
McNeill.  il6  Ala.  109;  Glenn  v.  Bllllngslea, 
M  Ala.  346;  N'eweom  v.  Thornton,  66  Ala. 
311. 

Special  reasons  for  equitable  Interven- 
tion may  be  said  to  exist  when  the  affairs 
uf  the  estate  are  so  greatly  involved  that 
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the  exeratiir  cannot  admlnlater  It  without 
faiJURtlce  to  hlmitelf  or  tnjnry  to  the  ee- 
tstc,  except  onder  the  direction  of  a  eoart 
I  ol  equity;  or  where  tbe  will,  or  sume  oth- 
er infttrament  connected  with  and  affect- 
ing the  settlement  of  the  estate,  requires 
constmctlon  because  ol  doabtful  mean- 
Inir  or  effect;  or  where  testameutary 
trusts  are  created,  of  which  the  probate 
court  has  no  Jurisdiction.  If  any  special 
ground  of  equitable  JorlBilctlou  afflrma- 
tively  appears,  It  arlfles  on  the  item  of  the 
will  reqairluK  complainant  and  Mrs.  Har- 
laod  to  Jointly  pay  the  debts  of  tlie  es- 
tate and  an  amount  sufflclent  to  equalise 
the  portions  of  tbemselTee  and  w.  H. 
Person.  Thongh  no  express  eharfce  Is  cre- 
ated. It  may  be  conceded  that  this  proTls- 
Ion  of  tbe  will  cbarfcea  tbe  real  estate  with 
the  payment  of  the  debts  and  the  equal- 
isation of  tbe  shares,  which  cbarfre  a  court 
of  equity  alone  has  Jurisdiction  to  en- 
force. Ststrnnk  r.  Ware,  69  Ala.  27}l.  The 
will,  however,  dtrectlnfr  that  tbe  derleees 
shall  pay  the  debts  pprsonally.  they  be- 
came personally  bound  by  accepting  tbe 
deTlae  with  such  directions.  Brown  t. 
Knapp,  79  N.  T.  198.  The  amount  of  the 
debts,  so  tar  ae  concnms  tbe  settlement  of 
the  estate,  became  material  only  as  fur- 
ntshlBR  dstn  from  which  the  Bnm.necessa- 
ry  to  eqoatlie  the  grandson's  portlun  may 
be  aiMsertaliied ;  but,  when  ascertained.  It 
must  be  enforced  by  suit  at  law  against 
the  devisees  personslly,  or  by  suit  in  equi- 
ty to  ebai^  the  real  estate.  The  pay- 
ment of  tbe  debts,  and  tbe  euro  that  may  be 
going  to  tbe  grandson  under  and  in  accord- 
ance with  this  direction  of  the  will,  being 
a  perBonal  obligation,  does  not  pertain  to 
tbe  office  of  execntor,  nor  affect  him  as 
mch.  Whatever  trusts  are  created  by  the 
will  do  not  Involve  executorial  dnttes,  bnt 
are  personal,  continuing  after  tlie  cessa- 
tion of  the  executorship.  While  tbe  pro- 
bate court  cannot  take  cognisance  of 
trusts  the  execution  of  which  is  not  exec- 
utorial, when  they  do  not  attach  to  the 
*  executorial  officer  or  character,  are  not 
wltSiln  the  scope  of  the  ordinary  duties 
of  executors,  It  has  Jurisdiction  and  may 
properly  settle  such  matters  as  do  pertHln 
to  tbe  exeentOTfal  duties  or  offlce.  Hln- 
son  V.  Wllllamflon.  74  Ala.  180.  In  Ee 
parte  Dlcfason,  04  Ala.  188,  tbe  will  gave 
Mrs.  Dickson,  who  was  the  «xecntrlx,  a 
life-estate  in  tbe  residuum  of  the  property 
charged  with  the  support  and  education 
of  tbe  minor  children,  and  subjwt  to  be 
abated,  at  her  discretion,  by  giving  off  to 
the  unmarried  children  as  they  attained 
majority  or  married.  Shewasalso  allow* 
ed  to  exercise  a  reasonable  discretion  and 
power  in  the  management  of  tbe  estate 
with  reference  to  the  sale  of  property  and 
making  Investments  of  surplus  money. 
The  probate  court  refused  to  proceed  with 
the  settlement  of  the  estate  on  the  ground 
that  it  had  no  Jurisdiction  because  of  the 
trttfits  crented;  whereupon  Mrs.  Dickson 
applied  to  this  court  for  a  wandjtmns  to 
compel  tbe  jndge  to  make  the  settlement, 
which  was  awarded.  After  reviewing  the 
dftferent  provisions  of  the  will,  ft  is  Raid : 
*Weeome,  then,  to  the  conclusion  that.  In 
this  will,  there  are  no  tmstf  the  execution 
of  which  la  diarged  on  the  eiecntorlal 
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office;  and  It  follows  that  no  reason  la 
shown  why  tbe  probate  court  should  not 
entertain  Jurisdiction  and  make  the  final 
settlement  of  Mr.  Dickson's  estate. "  On 
these  principles,  we  also  come  to  the  con- 
clusion that  tbe  provisions  of  the  will  In 
this  case  create  no  trusts  which  presrat  an 
lmi>ed]raent  to  the  eierclae  of  Jnriadletlon 
by  tbe  probate  court  In  making  a  final  set- 
tlement of  the  estate,  or  furnish  ground  for 
removing  the  administration  Into  a  court 
of  chancery  at  tbe  Instanceof  theexerntor. 

The  bill,  making  appropriate  averments, 
also  seeks,  as  we  have  said,  a  settlement 
of  tbe  Joint  farming  business,  and  an  ad- 
justment of  the  debts  of  the  testator  paid 
with  the  Joint  funds,  and  by  each,  com- 
plainant and  Mrs.  Hariand,  with  Indlvtd- 
unt  funds,  for  tbe  purpose  of  obtaining 
contrtbndoa  for  the  amount  of  the  debts 
paid  by  complainant  In  excess  of  his  pro- 
portion. That  there  is  no  dependency  or 
connection  between  the  settlement  of  the 
administration  and  these  accounts,  and 
that  tbe  other  devisee  and  legatees  onder 
tbe  will  hare  no  concern  In  this  settle- 
ment, la  too  manifest  to  be  questioned. 
They  are  separate  matters,  ol  a  distinct 
nature,  having  no  connection  with  each 
other.  As  to  the  removal  and  settlement 
of  the  administration,  all  the  devisees  and 
legateee  are  necessary  parties;  but  as  to 
the  settlements  of  the  acconnts,  only  com- 
plainant and  Hra.  Hariand,— the  others 
are  not  even  proper  parties.  The  unloa 
of  these  separate  and  distinct  matters  In 
tbe  bill  renders  it  multifarious.  Seals  v. 
Pbelffer,  77  Ala.  278;  McEvoy  v.  Leonard, 
88  Ala.  455.  8  South.  Rep.  40;  Sumter  Co. 
V.  Mitchell,  8S  Ala.  818,  4  South.  Rep  705. 

The  contention  of  complainant  that  tbe 
land  was  Jointly  cultivated,  U  not  by  ex- 
press HKreement,  at  least  by  tacit  under- 
standing, finds  support  In  the  preponder- 
ance of  the  evidence.  Under  tbe  directions 
of  the  will  there  was  a  community  of  bur- 
den as  to  tbe  payment  of  the  debts  «>(  the 
testator.  .By  the  acceptance  of  the  dtivlne, 
they  became  cn-obllgurs,  and  each  surety 
for  tbe  other  for  tbe  payment  of  one-half 
of  the  debts,  and  either  f>f*y]ng  more  than 
one-half  Is  enti!!L:ii  to  contrlbntion,— 
equality  Is  eqnlty.  Owen  v.  McQehee,  61 
Ala.  440.  Tbe  voluntary  division  of  the 
property,  on  the  marriage  of  Mrs.  Har- 
iand, does  not  bring  the  case  witbln  the 
ireneral  rule  that  If  an  executor,  with  a 
knowledge  of  the  extotence  of  demands 
against  the  estate,  makea  distribution  of 
tbe  assets,  he  cannot  recover  from  a  lega- 
tee, to  whom  he  has  turned  over  property, 
for  bis  Indemnity,  unless  he  has  required 
and  obtained arefnndingbond.  Tbedebte 
of  tbe  testator  were,  by  the  wilt,  imposed 
upon  them  personally  and  Jointly.  A  mo- 
tion to  dismiss  a  bill  for  want  of  equity  Is 
not  the  appropriate  mode  to  reach  defects 
curable  by  amendment,  and  should  not  be 
entertained,  when  a  case  for  relief  exists, 
the  bill  bring  considered  as  properly 
amended.  As  the  bill  contains  equity  for 
tbe  settlement  of  tbe  Joint  farming  opera- 
tions, and,  In  connection  therewith,  tbe 
ascertainment  of  the  debts  paid  by  each 
Individually,  with  the  ultimate  view  to 
contribution,  though  It  does  not  make  a 
proper  eaae  for  the  removal  uf  tbe  admla- 
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IfltratlitD  luto  a  coart  of  cbancery,  aod  a« 
tbe  delect  ol  maltlfariousnem  may  be 
enred  by  amradment,  tbe  mutlon  to  dls- 
mlsB  tor  want  of  equity  was  properly 
DTerruled.  Oar  cnDClnsUm  renders  nnneiv 
eeaary  the  coutdderation  of  tbe  exceptions 
to  the  register's  report;  but  for  tbe  pui^ 
pose  of  a  correct  statement  of  the  ac* 
count,  If  the  bill  Bhoold  be  amended.  It  Is 
proper  to  remark  tbat  complainant 
sbonld  bave  been  eompelled,  on  hisexam> 
Inatlonas  a  witness  before  tbe  register, 
to  state  how  and  from  whom  he  procured 
the  monny  which  he  testified  to  haTlnfC 
used  in  paying  tbe  debts  of  the  testator. 
A  material  Inquiry  was  whether  they 
were  paid  with  joint  funds  or  bis  Indlrld- 
aal  money,  and  It  was  competent,  on 
cross-exam ination,  to  Inquire  from  what 
source  be  obtained  the  money.  On  anoth- 
er reference,  should  one  he  bad,  the  regis- 
ter should  be  authorised  to  use  the  tentl- 
mony  taken  on  tbe  last  reference,  thus 
saving  unnecessary  costs,  and  such  oth- 
er testimony  as  the  pnrties  may  intro^ 
duce,  with  tbe  privilege  to  Mrs.  Harlund 
to  cross-examine  complainant  as  to  the 
source  from  which  he  outaiaed  the  money 
need  by  him  in  paying  tbe  debts  ol  tbe 
testator.  Reversed  and  remanded. 


Town  or  New  Decatub  v.  Laudb. 

(Supreme  Court  of  Alabama.   May  27, 1891.) 

iHTOXiOATisa  ijquoBS— Indiotmkitt  ahd  Paoor— 
Vabiahgb. 

Where  tbe  complaint  alleged  that  defend- 
ant violated  an  ordiaanoe  prohibiting  the  Bale, 
gift,  etc.,  of  liqnors  to  minors  "by  selllDg  malt 
or  splrituoQB  liquors  to  J.  C,  a  minor,"  eta, 
and  the  evidence  only  tended  to  «how  that  be  In- 
direoUy  gave  a  glass  of  beer  to  tbe  tolnor,  there 
was  a  fatal  vananoe,  and  defendant  was  prop- 
erly diaoharged. 

Appeal  from  city  coort  of  Decatar. 
ICyle  A  SkeggF,  for  appellant.    R  W, 
Ovdbey,  for  appellee. 

HoClcllan,  J.  Abel  Laude'  was  con- 
victed before  the  mayor  of  New  Docatnr 
under  an  ordinance  prohibiting  the  sale, 
gift,  etc.,  of  spirituous  or  malt  llqnora  to 
minors.  He  appealed  to  tbe  city  court  of 
Decatur,  and  was  there  tried  de  novo  be- 
fore the  Judge  of  that  court  on  a  complaint 
which  alleged  tbat  said  defendant  violat- 
ed said  ordinance  by  selling  malt  or  spirit- 
uous liquors  to  Jubn  Conway,  a  minor," 
etc.  There  was  some  evidence  tending  to 
show  that  Laude  Indirectly  gave  a  glass 
of  beer  to  the  minor,  but  there  Is  no  evi- 
dence tending  In  any  degree  to  show  that 
he  sold  either  malt  orsplritnousHqnors  to 
said  minor.  There  Is  a  very  marked  and 
essential  difference  between  tbe  act 
charged  and  that  proved.  Williams  v. 
8tato,  (Ala.)  8  Sonth.  Bt^p.  668;  Goker  v. 
State,  Id.  874.  The  variance  was  fatal. 
There  being  no  evidence  of  the  selling 
charged  in  the  complaint,  and  no  aver- 
ment in  the  complaint  of  the  giving  which 
tbe  evidence  tended  to  ehnw,  no  judgment 
could  have  been  rendered  for  the  plalntlD; 
and  the  rulings  of  the  Judge  on  questions 
of  pleading  and  eridRnce  which  arose  on 
the  trial,  and  which  had  no  effect  on  this 
variance  between  the  averment  and  proof. 
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were  without  Injury  to  tbe  ap|>e1lant, 
whether  emineons  or  not.  The  Judgment 
is  affirmed. 


Vincent  t.  Walrbb  €t  &1. 
(Supreme  Couirt  of  Alabama.    May  37, 1891.) 
Caxoblution  ot  Dbbds  —  WuTT  or  Considbri- 
noN— Mabbibd  Woubn— EsTorFBU 

1.  Q.,  who  had  indemnified  his  co-sureties 
on  the  bond  of  a  tax  oolleotor  who  was  Indebted 
to  the  cit7,  persuaded  oomplalnant,  a  married 
woman,  who  was  In  no  way  liable  toe  the  debt, 
to  exeonte  to  W.,  a  co-surety,  an  aDsolnte  deed 
of  her  separate  eBiate,  redUng  a  oonsldatatlai  of 
^,000,  and  W.  gave  her  an  undertaking  to  to- 
coovey  on  her  payment  of  that  amount.  G.  then 
deposited  12,000  In  bank  to  the  credit  of  W.,  who 
gave  a  chedc  therefor  to  complainant,  who,  ac- 
cording to  tiie  understanding,  indorsed  it  in  pay- 
ment of  the  debt.  Held,  that  the  deed  should  be 
canceled  for  want  of  consideration. 

3.  Since  such  transaction  was  not  a  aale  by 
complainant,  the  deed  was  not  valid  under  Code 
Ala.  1876,  SI  8707,  8709,  giving  a  married  woman. 

ioined  by  ber  hasband.  tbe  power  only  to  sell 
ler  separate  estate,  and  she  was  not  estopped  to 
deny  cooBldnattw  for  tbe  deed  by  tbe  leuital  ol 
consideration  therein. 

Appeal  from  chancery  coart.  Madison 
county;  Thomas Cobbs,  Cfaancdlor. 

Bill  In  equity  by  Louisa  J.  Tincent 
against.  E.  T.  Walker  and  others,  to  can- 
cel a  deed  executed  by  complainant.  Com- 
plainant appeals  from  a  decree  dismissing 
tbe  bill. 

John  D.  BraadoUt  for  appellant.  A.  C 
Biiakeltflnd  iMwreoce  CStwper,  loramwl- 
lees. 

McCi.ELi.AH,  J.  On  a  former  blU  by  the 
present  appellant,  complainant  below,  la 
respect  ol  the  tacts  and  subject-matter  In- 
volved now.  It  was  held  that  the  transac- 
tion between  Louisa  J.  Vincent  and  E.  T. 
Walker,  In  which  the  former  executed  a 
deed  absolute  in  its  terms  to  the  latter, 
and  took  from  him.  In  a  separate  writing, 
an  undertaking  to  reconvey  to  her  tbe 
land  in  controversy  upon  repaymeot  to 
him  of  the  consideration  recited  In  the 
deed  within  a  certain  time,  was  a  condi- 
tional aale,  and  not  a  mortgage,  as  tbe 
grantor  in^sted  In  that  bill.  So  consid- 
ered as  a  sale  by  Mrs.  Vincent,  the  proper- 
ty belonging  to  her  statutory  separate  es- 
tate, it  was  further  decided  tbat  she,  be- 
ing Joioed  therein  by  ber  husband,  was 
competent  to  so  contract  In  relation  to 
and  to  convey  the  land.  Vincent  v.  Walk- 
er. »S6  Ala.  33S,6  South.  Rep.  465.  The  time 
within  which  Mrs.  Vincent  bad  the  privi- 
lege of  repurchasing  having  elapsed,  and 
the  privilege  not  having  been  exercised, 
the  conveyance  is  shorn  of  the  defeafcance 
which  originally  attached  to  It,  and  must 
now  be  considered  as  U  it  had  been  an 
absolute  deed  ab  ioiUo,  executed  with  all 
the  formalities  essential  to  the  divestiture 
and  passing  of  the  statutory  separate 
estate  of  a  married  woman  in  land.  It  Is 
so  treated  in  the  present  bill,  which  pro- 
ceeds  in  the  name  of  Mrs.  Vincent  fur  Its 
cancellation  as  a  cloud  on  ber  title,  on  the 
ground  of  its  Invalidity  by  reason  of  facts 
extraneous  to  the  paper.  The  infirmities 
laid,  or  attempted.  In  one  way  or  anoth- 
er, to  be  laid,  against  the  deed,  are  three: 
(1)  That  its  execution  waa  Induced  by  a 
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resort  to  tindaB  Influence,  persaaBlonfl, 
etc.,  on  the  part  of  the  gmDtor  or  benefi- 
ciaries; (2)  that  its  coDRlderatliJDiB  taint- 
ed by  an  agreement  ia  composition  o(  a 
felony;  and  (8)  that  it  was  executed 
without  consideration.  Of  these  the  first 
and  second  grounds  ot  attack  may  be 
Hummarity  dismissed  wltbout  further  dls- 
cuBslon  than  to  aay  that  the  facts  In  re- 
spect to  them  are  not  sufficiently  alleged, 
and  cuuld  not  be  found  to  exlston  the  evU 
dence  in  this  record,  had  they  been  ade- 
quately pleaded.  The  real  and  only 
points  in  the  case,  therefore,  are  whether 
the  complainant  may  be  let  in  to  show, 
and  lias  shown,  that  the  deed  la  not  snp- 
portPd  by  a  consideratlun. 

And,  first,  was  there  anyeonslderatlon? 
In  onr  opinion  there  was  not.  The  facts 
were  these:  One  Bradley  had  been  tax 
collector  of  th^  city  ut  HuntsTllle.  Ap* 
pellee  Walker,  Friink  B.  Garley,  and  an- 
other were  sureties  on  bla  official  bond. 
Ooriey  bad  Indemnlfli'd  his  co-sureties 
ajcainst  loss  on  the  undertaking.  Brad- 
ley made  defaalt  in  his  payments  to  the 
city.  The  amount  of  his  deficit  was  sup- 
ptmed,  it  Bt«mB,  to  be  abootf 2,000.  The 
sureties  were  notified  ot  ttie  defalcation, 
and  recognised  their  liability.  Gurley  and 
Mrs.  Vincent  were  brother  and  sister. 
Bradley  married  a  daoshter  of  Mrs  Vin- 
cmt.  Walker  married  her  ntece.  Mrs. 
Vincent  was  not  at  any  time  or  In  any 
manner  bound  for  Bradley's  deficit.  Onr- 
ley  alone,  by  reason  of  bts  indemnification 
of  bis  co-saretles,  was  ultimately  liable 
for  the  whole  «Dr  it.  At  his  suggestion, 
Mrs.  Bradley  went  to  her  mother,  and 
Induced  her  to  execute  this  deed  for  the 
purpose  of  raising  f^,OUO  with  which  to 
pay  tbe  aom  Bradley  owed  the  city.  The 
deed  was  made  to  Walker  according  to 
an  arrangement  between  him  and  Gurley. 
Gurley  deposited  f 2.000  in  bank  to  Walk- 
er's credit.  Against  and  for  this  amouat 
Walker  drew  a  check  In  favor  of  Mrs.  Vin- 
cent, to  the  end  that  she  should  apply  Its 
proceeds  to  the  payment  of  Bradleyla  de- 
ficit. To  that  cud  ube  at  once,  uud  in  con- 
Honance  wt>h  tbe  general  arrangement,  in- 
dorsed and  delivered  the  check  to  Brad- 
ley. Be  collected  the  money  on  it.  and, 
tbe  deficit  taming  out  to  be  only  $1,7.~»0, 
paid  that  sam  to  tbe  city  ot  HuntsvUle, 
and  paid  tbe  balance  of  f 250  to  Frank'  B. 
Gurley. 

Itlsatouee  manifest  from  these  facts, 
aa  to  which  there  Is  really  no  conflict  lu 
the  evidpnce.  that  Mrs.  Vincent  was  not  to 
receive,  and  did  not  in  fact  receive,  one 
cent  of  the  recited  consideration  for  her 
property.   It  Is  clear  that  the  sole  pur- 

ifose  wasto  reimburse  Gurley  money  which 
le  alone  was  ultimately  liable  to  pay,  and 
for  which  she  was  In  nowise  respoiisibie, 
and  tbat  even  this  purpose  has  been  ex- 
ceeded In  Gurley's  tavor  In  each  sort  tbat 
he  has  received  $2,000  worth  of  Mrs.  Vin- 
cent's property  in  reimbursement  to  him 
of  $1,750  expended  by  blm  in  the  satisfac- 
tion of  bis  own  debt.  So  not  only  has 
Mrs.  Vincent  received  no  consideration  of 
benefit  to  her,  and  not  only  dora  the  trans- 
action Involve  no  consideration  of  detri- 
ment to  Gurley,  but  the  latter  baa  actually 
been  paid  $^  asa  bonns  tor  tbe  liqalda  tlon 


of  bis  own  liability.  It  will  not  do  to  sny 
tbat  when  tbe  check  was  delivered  tu  Mrs. 
Vincent  It  was  a  payment  to  her.  and  that 
thedisposition  she  made  of  It  was  a  matter 
with  which  (iurley  and  Walker  had  noth- 
ing to  do.  There  Is  no  force  In  the  sugges- 
tion tbat,  If  this  was  not  a  payment  to  ber», 
eveiy  married  woman  who  made  a  sale 
other  land,  and  received  money  therefor, 
could  assert  that  a  third  person  reaped- 
tbe  benefit  of  It,  and  upon  that  ground 
cnme  into  equity  with  unclean  bands,  and' 
avoid  her  conveyance.  There  is  no  anal- 
ogy between  tbe  two  canes.  Mrs.  Vincent 
did  not  receive  this  money  or  this  check  to 
her  own  use.  She  was  u  mere  conduit  be* 
tween  Gurley,  the  debtor,  and  tbe  city  of 
HuntsvUle.  the  creditor.  She  could  not 
have  kept  the  money  or  made  use  of  It. 
She  was  a  trustee,  notlilng  more  or  less, 
and  as  snch  had  undertaken  to  Indorse 
and  deliver  the  check  to  Bradley,  to  be 
used  by  him  in  paying  a  debt  ot  the  real 
drawer  ot  the  paper:  and,  bad  she  failed, 
to  so  indorse  and  dell^  er.  tbe  powers  of  a 
chancery  court  would  have  been  entirely 
adequate  to  have  compelled  the  execution 
ot  the  trust.  Tbe  disposition  which  she 
made  of  the  check  was  not  a  matter  wltl»- 
which  Gurley  and  Walker  bad  nothing  to- 
do;  but.  on  the  contrary.  It  was  the  pre- 
cise disposition  sbe  bad  bound  herself  to- 
themto  make  of  It.  8he  received  the  check 
alone  on  the  condition  tbat  It  should  be- 
Qsed  in  tbe  way  In  which  it  was  used; 
and  she  could  not  have  devoted  it,  or  tbe 
proceeds  of  It,  to  any  other  end.  Her 
hands  are  exceedingly  empty,  but  not 
"unclean."  They  would  have  been  full, 
but  by  no  means  clean,  had  she  diverted' 
this  money  from  tbe  purposes  for  whicb 
alone  It  was  pedd  to  her.  We  are  quite- 
assured  of  the  soundneiM  of  the  conclusion 
we  have  announced,  tbat  this  deed  Is 
wholly  unsupported  by  any  couslderatloQ' 
either  ot  benefit  to  tbe  grantor  or  detri- 
ment to  the  grantee  or  beneficiaries.  To 
cancdl  it  would  be  to  give  to  Mrs.  Vincent 
that  to  which  she  is  clearly  entitled,  and 
to  take  nothing  from  Gurley  and  Walker 
to  which,  In  equity  and  good  conscience, 
they  bare  any  claim. 

It  is  a  well-estHbllehed  general  rule  that 
the  grantor  In  a  deed  which  acknowledges 
the  receipt  of  a  valuable  cocsidt^rutlon  Is- 
estopped,  as  against  the  grantee,  to  say 
no  valuable  consideration  was  In  fact 
i^elved,  though  cbecbaracterand  amount 
of  tbeconslderatlon  may.even  between  the- 
partles  to  tbe  instrument,  be  shown  to  be- 
other  than  SLts  recited.  5  Amer.  &  Eng. 
Euc.  Lntv,  pp.436,  437;  3  Brick.  Dig.  p. 
2U9,  §  86  et  seq.  ;  Bank  v.  McDonnell,  SO- 
Ala.  4.14.  8  South.  Bep.  133.  But  this  rule 
cannot  apply  to  a  married  woman  so  as 
to  prevent  her  showing  the  absence  of  all 
consideration  for  her  deed.  With  respect 
to  a  married  woman  under  such  disabilities 
as  rested  on  her  under  the  stutute  of  force 
at  the  time  of  this  transaction,  the  rule  is 
that  only  a  valid  deed — such  deed  as  the 
statute  authorized  her  tu  execute— can 
raise  no  any  estoppel  agulnst  her.  "It  la- 
clear  that  a  married  woman  under  disa- 
bilities cannot  be  estopped  Just  as  if  she- 
were  sutJuriBy  and  the  only  way  of  deter- 
mining In  what  cases  sbe  may  be  estopped: 
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Ib  iu  ascertain— PVmf,  whether  the  alleged 
estoppel  grows  oat  ol  a  Jadgmeat,  deed, 
contract,  or  tort;  and,  aecood,  whether 
fluch  Judgment,  deed,  contract,  or  tort  Is 
blndlnfcasBUfh CD  ttaemurried  woman."  14 
Anier.  A  Euff.  Enc.  Law,  pp.  637,  638;  Alex- 
ander T.  Saulsbary,  H7  Ala.  875-878.  The 
atatate  did  not  conlte  on  Mn.  Vincent 
and  her  hasbaad  capacity  to  dispose  ol 
her  land  as  waa  attempted  lo  this  trans- 
action. They  had  power  to  aell  It.  but  not 
to  mortjCQKe  &d<1  not  to  fcive  it  away. 
The  statute  cuntemplates  end  provides 
for  only  a  "sale,"  lu  the.l^al  sense  of  the 
term,— a  transfer o(  It  fora  valuableconsld- 
«ratlon.— and,  In  terms,  makes  prorlaton 
fnr  the  aaee  and  ends  to  which  the  cunsld- 
«ratl»n  received  shall  be  devoted.  The 
proceeds  of  the  sale  were  to  be  invested  in 
other  property  for  the  wife,  or  need  in 
"snch  manner  as  is  most  beneficial  for  the 
wife  "  Code  1876.  5§  2707,  2709.  Id  other 
words,  as  said  by  Brickkll,  C.  J.:  "The 
power  conferred  by  the  atatnte  and  the 
constitution  (and  It  Is  strictly,  narrowly, 
enabling)  la  to  ftell.  convertlnK  the  thing 
«uld  Into  money  or  Its  eqalvalent.  and  no 
other  power  can  be  nercioed.''  Sbniman 
T.Fit2pQtrfck,fi2Ala.671 ;  Peeplesv.Btolla. 
67  Ala.  63.  The  traneaftlon  here  not  be- 
ing a  sale  within  the  enabling  statute  cit- 
ed, the  recital  in  the  deed  acknowledging 
the  receipt  of  a  valuable,  and.  for  aught 
thtift  appears,  an  adeqante,  considera- 
tion, does  not  estop  Mrs.  Vincent  to  i^ow 
that  there  was  no  consideration,  as  it 
wonid  do  had  she  been  itul  Juris.  Harden 
T.  Darwin,  7T  Ala.  472,  482:  Wilder  t. 
Wilder,  69  Ala.  414.  418.  7  Soath.  Rep. 
767.  And.  In  onr  opinion, as  we  nave  said, 
flfae  has  clearly  ahown  that  there  was  no 
eonalderatlon  for  the  deed.  It  is  void,  and 
fnast  he  canceled  as  a  cloud  on  her  title, 
as  prayed  in  her  bill.  Accordingly,  the  de- 
«ree  of  the  chancellor  is  reversed,  and  a  de> 
cree  will  be  there  rendered  adjudging  the 
Invalidity  of  the  deed. and  directing  itto  be 
'delivered  up  to  tbereglsterof  the  Madtson 
<hancery  court,  and  be  canceled  by  him. 
Reversed  and  rendered. 


Fix>RB.\CE  Land.  Min.  9c  Manxp'o  Co. 
et  a/.  T.  Wakren. 

(Suvreme  Court  cf  Alabama.    May  37, 1891.) 

UOBTOAGBS— HSDBUPTIOK  BT  CREDITOR  OF  MORT- 
OAGOB— EVIDBNCB  OP  TiTLB. 

1.  Where  land,  sold  under  a  mortgage  given 
individually  by  the  members  of  a  partnership  to 
secure  a  p^tnership  debt,  was  the  property  of 
one  partner  only,  a  creditor  having  a  Jodgment 
against  snob  partner  alone  may  redeem  from  the 
sale,  nnder  Code  Ala.  1880,  %  1888,  decdarlng  that 
"all  Judgment  creditors  of  the  debtor"  may  re- 
deem. 

2.  A  tax-deed,  under  whioh  possession  has 
been  taken,  being  color  of  title,  Is  competent  evi- 
dence to  show  that  l^e  land  described  therein 
was  the  property*  of  the  grantee. 

3.  Since  a  deed  Is  presumed  to  remain  in  the 
custody  of  the  grsntea  until  the  contrary  is 
shown,  a.  third  person  may,  without  aooounting 
for  the  original  deed,  offer  a  certlDed  copy  in 
evidence,  under  Code  Ala.  1880,  I  1796,  provid- 
ing that,  if  a  party  offering  in  evidence  a  tran- 
flcript  of  a  oertined  and  recorded  deed  has  not 
the  custody  or  control  of  t^e  original,  the  court 
must  receive  the  temuKripL 


4.  It  Is  oompetent  for  a  perscm  to  testify  thai 
he  never  had  any  InteraU  or  title  in  certain  laud. 

Appeal  from  chancery  court,  Lauderdale 
county;  Thouas  Cobbs,  Chancellor. 

SimpBtmA  Joaes,toT  appellants.  Em- 
met O'Neal  and  J.  B.  Moony  for  appellee. 

8to:ib,  G.  J.  William  Warren  &  Co.,  a 
partnership  composed  of  William  Warren, 
8r.,  and  James  S.  Warren,  were  indebted 
to  the  Todd  Donegan  Iron  Company,  a 
private  corporation.  In  the  sum  of  f  2ti9, 
evidenced  by  promissory  note,  payable  at 
a  bank.  To  secure  the  payment  of  said 
note,  they,  describing  themselves  aa  part- 
ners, ezecoted  a  mortgage  to  the  corpora- 
tion, bearing  date  December  lA,  1884,  there- 
by coaveyiDg  lot  3S4,  according  to  the 
plan  and  survcgr  of  the  town  of  Florence, 
Ala.  The  mortgage  was  signed  by  the 
makers  as  individuals,  and  contained  a 
power  of  sale  on  default  In  the  paymeut  of 
the  note  at  Ita  maturity.  Thn  note  ma- 
tured four  months  after  the  date  of  tha 
mortgage  The  debt  not  bting  paid  at 
matarlty.  the  lot  waa  adnMtlsed  and  auld 
nnder  the  power  contained  In  the  mort- 
gage. Hud±i<m  became  the  purchaser  at 
the  price  of  9150,  title  was  made  to  him, 
and  he  went  Into  Immediate  possesalon, 
and  Inclosed  the  lot  with  a  fence.  The 
sale  and  conveyance  to  Hudson  bear  date 
In  Angust,  1886.  In  December,  1886.  Hud- 
son and  wife,  byqultelalm  deed,conT«yed 
the  lot  to  the  Flnreoce  Land,  Mining  ft 
Manufacturing  Company,  a  private  corpo- 
ration, on  a  recited  consideration  of  91,000. 
AU  the  proceedings  up  to  tl^s  point  appear 
to.  have  been  regular,  and  no  point  la 
made  on  them.  In  February.  1887.  Will- 
iam Warren,  Jr..  a  nephew  ot  WlUiaia 
Warren,  Sr.,  iastltated  anlt  against  the 
latter  (or  the  recovery  of  a  money  de- 
mand* The  suit  was  by  ordinary  sum- 
moos  and  complaint;  and  on  March  24. 
1S87.  the  claim  was  reduced  to  Judgment, 
the  amount  of  the  recovery  being  $2,210.93, 
beeidea  costs.  There  was  Independent 
proof  that  the  claim  thus  reduced  to  judg^ 
meot  was  a  bona  Ode  debt  for  money  lent, 
and  the  record  contains  no  testimony  to 
the  contrary.  In  less  than  two  years 
after  the  sale  under  the  mortgage  and 
purchase  by  Hudson,  William  Warren, 
Jr.,  attempted  to  redeem  lot  334  as  a 
Jodgmeut  creditor.  He  ma  je  the  rpquleitu 
tender,  first  to  Hudson,  and  then  to 
the  Florence  Lrfind,  Mining  ft  Manufactur- 
ing Company.  It  is  not  denied  that  the 
tender  was  made  in  time,  was  snflAdont  lu 
amount,  and  that  a  proper  conveyance 
was  presented. to  be  executed  by  the  Fltir- 
ence  Land,  Mining  ft  Manufacturing  Com- 
pany. The  redemption  was  refused,  and 
the  right  denied,  but  not  for  any  defect  in 
the  form  or  anbstance  of  the  tender,  nor 
for  noQ-compUance  with  any  requirumenta 
of  the  statute,  it  William  Warren,  Jr..  haa 
shown  hlusplt  to  be  such  Judgment  credit- 
or as  can  claim  the  statutory  right  to  re- 
deem. In  the  tender  the  redemptioner 
proposed  to  cre<iit  and  did  enter  credit  of 
91,600  on  his  aald  Judgment  against  Wilt- 
lam  Warren,  Sr.  The  bill  In  this  case  waa 
filed  by  William  Warren,  Jr.,  to  enforce 
his  asHfrted  right  to  redeem.  The  right  ia 
jrealeted  on  two  grounds,— one  of  law,  nud 
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one  cf  lact.  The  legal  groand  relied  on  Is 
tliat  liiaHmach  as  the  mortgaKe  was  given 
by  two,  (Wllllain  Warren,  Sr.,  and  Jainra 
S.  Warren,)  and  the  sale  made  nnder  that 
mortjacage,  a  Judgment  creditor  of  one  of 
the  mortgueoni,  William  Warren,  Sr., 
does  nut  fall  witliln  the  pruTlnluna  of  the 
statute.  (Code  1886,  S  1883,)  and  cannot  re- 
Oeem  the  land  sold,  notwithstanding  he 
may  conform  to  all  other  statutory  re- 
quirements. We  need  not  and  do  not  de- 
cide that.  It  the  land  mortgaged  bad  been 
the  Joint  property  of  the  two  mortgagors, 
the  Judgment  creditors  of  one  of  them 
could  successfully  assert  this  statutory 
right,  either  as  to  the  entire  property,  or 
as  to  a  partial  Interest  in  It.  That  qnes- 
tion  Is  not  before  us,  and  we  decide  noth- 
ing In  regard  to  It.  The  bill  In  this  esse 
avers  that  the  lot  In  controversy,  al- 
though mortKaged  by  the  two  Warrens, 
was  In  fact  the  Individual  property  of 
William  Warren,  Sr.,  and  that  James  S. 
Warren  never  had  any  Interest  in  or  claim 
to  It;  and  tlila  averment  Is  v^ry  fully 
proved,  without  any  conflict  In  the  testi- 
mony, nnlesa  the  testimony  which  proves 
it  Is  illegal.  We  will  consider  that  qnea- 
tlon  further  on. 

Our  statute  (Code  1886,$  1883)  declares 
that  "all  JnJgment  creditors  of  the  debtor 
[with  certain  exceptions  not  material  in 
this  case]  may  In  like  manner  redeem  the 
land  from  such  purchaser,  or  any  one 
claiming  under  him,"  etc.  It  la  contended 
tor  appellant  that,  to  come  within  the 
statute,  the  creditor  must  produce  a  Judg- 
ment against  all  the  persons  as  whose 

f>rop?rty  the  land  had  been  sold.  Hence 
t  ia  claimed  that  William  Warren.  .Tr., 
under  his  Judgment  against  William  War- 
ren, :Sr.,  has  shown  no  right  to  redeem 
land  which  had  been  sold  under  a  mort- 
gage  executed  by  William  and  James  S. 
Warren.  We  hold  this  to  be  too  narrow  a 
view  uf  the  statute,  which  Is  largely 
remedial  in  Its  alms.  If  the  lot  In  contro- 
versy was,  when  mortgaged  and  when 
sold  under  mortgage,  the  ludlvldual  prop- 
erty of  WilHani  Warren,  Sr.,  then  the  com- 
plainant In  this  case  brings  himself  within 
the  ver>*  letter  of  the  statute.  He  fs  a 
Judfrnient  creditor  of  the  debtor,  whose 
land  was  sold  under  the  mortgage.  He  Is 
sach,  because  be  is  a  Judgment  creditor  of 
WllllamWarren,  Sr.,  and  the  lot  of  Will- 
iam Warren,Sr.,  was  sold  under  the  mort- 
gage. 

L.et  as  Inquire  how  the  opposite  Inter- 
pretation would  work.  Many  Judfrments 
are  rendered  against  several  Jolntdebtors. 
Under  executions  Issued  on  such  Joint 
Indfcments,  the  property  of  each  defendant 
max  be  levied  on  and  sold.  The  same  Is 
true  when  several  persons  are  named  and 
saed  as  constituting  a  partnership.  If  ap- 
pellants' contention  besnnnd.  there  could 
in  Hticb  cases  be  no  redemption  by  the 
debtor,  tor  the  property  he  would  se»k  to 
redeem  had  not  belonged  to  all  the  defend- 
anta  to  the  execution  under  which  It  wan 
sold :  and  the  condition  of  a  judtrment 
creditor  desiring  to  redeem  would  he 
eqnally  helpless,  unless  perchance  Idw  Jnda;- 
men t  was  aaainst  all  the  d^fendHn ts 
named  in  the  process  under  which  the  land 
bad  been  sold.  Is  not  this  the  rule: 
v.9so.no.l2— 25 


MANUF'O  GO.  V.  WABREN.  385 


Whenever  the  realty,  In  the  absence  of  the 
sale  from  which  redemption  la  sought, 
would  bare  been  subject  to  execution  Is- 
sued on  the  Judgment  of  the  redemptloner, 
then  the  right  to  redeem  is  made  good. 
Carlln  v.  Jones,  55  Ala.  624;  Cramer  v. 
Watson. 73 Ala. 127;  notes  to  sectlonti  1881, 
1883,  Code  1886.  There  Is  nothing  In  this 
objection. 

There  are  vpry  many  objections  and  ex- 
ceptions to  testimony  In  this  record,  many 
of  which  we  deem  It  unnecessary  to  notice. 
The  fact  to  be  proved  was  that  when  the 
mortgage  was  madetbe  lot  was  the  prop- 
erty ol  William  Warren,  Sr.,  and  not  the 
property  of  William  and  James  S.  Warren. 
The  origin  of  the  title  seems  to  have  been 
what  is  known  with  us  as  a  tax  deed 
made  to  William  Warren,  Sr.  Made  at 
the  time  that  deed  was,  severe  strictness 
and  conformity  to  statutory  requirements 
were  necessary  to  constitute  a  valid  trans- 
fer of  title.  Pngh  V.  Yonngblood,  69  Ala. 
296;  Boykin  v.  Smith,  65  Ala.  294.  And 
later  legislation  has  dispensed  with  those 
strict  rules  only  partially.  But  a  tax- 
title,  though  Insufficient  of  itself  to  con< 
vey  a  perfect  title.  If  pnssesfilon  Is  taken 
under  It,  constitute  color  of  title,  and  be* 
comes  a  material  element  of  an  adverse 
holding-  Boykin  t.  Smith,  supra.  The 
tax-deed  being  color  of  title  In  WIIIIhui 
Wai  ren,  it  was  competent  evidence  tend- 
ing to  prove  that  the  lot  was  his  proper- 
ty; and  having  upon  It  a  formal  certlfl- 
cate  of  acknowledgement,  and  being  re- 
corded In  proper  time.  It  became  self  prov- 
ing. Code  1886.  S  1798, and  note;  Hart  v. 
Ross,  57  Ala.  518.  Bnt  the  tax-deed  itself 
was  not  pruduci'd.  Only  a  certified  copy 
was  put  in  evidence.  Much  proof  was 
made  tending  tu  show  an  unsuccessful 
search  for  the  tax-deed.  Its  probable  toss 
or  destruction,  and  that  the  paper  ottered 
was  a  copy  of  the  original;  and  there 
were  many  objections  and  exceptions  filed 
to  testimony  bearing  on  these  questions. 
We  consider  It  unnecessary  to  notice  these 
exceptions.  That  deed,  as  we  have 
shown,  was  made  to  William  Warren,  Sr. 
In  the  absence  of  all  proof  to  the  con- 
trary, the  law  presnmes  the  deed  remains 
with  the  grantee.  There  Is  nothing  In  the 
transaction,  or  In  the  testimony,  tending 
to  raise  the  presumption  that  William 
Warren,  Jr.,  ever  had  the  custody  of  that 
deed.  On  the  contrary,  the  presumption, 
until  overturned  by  proof,  is  that  he  did 
not  have  It.  The  law  did  not  cast  on  him 
the  duty  of  accounting  for  the  original  be- 
fore offering  In  evidence  a  certified  copy 
from  the  records.  If  a  party  offering  In 
evidence  a  transcript  of  a  deed,  which  has 
been  duly  certified  and  recorded,  has  not 
the  custody  or  control  of  the  original,  the 
court  must  receive  it  In  evidence  In  place 
of  the  original.  If  duly  certified.  Code  18S6, 
5  1798,  and  note.  The  certified  copy  of  the 
tax-deed  was  rightly  received  In  evidence, 
on  Its  own  merits  and  without  reference 
to  the  oral  testimony. 

The  witness  Jaihes  S.  Warren  was  per- 
mitted to  give  oral  tcHtlmony  that  he  had 
never  had  any  right  or  claim  to  any  part 
of  the  lot  In  controversy,  and  this  testi- 
mony was  objected  to.  It  is  certainly 
true  that  title  to  realty,  which  Is  general- 
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ly  evidenced  by  Bome  writing,  cannot,  as 
a  K^Deral  rule,  be  proved  by  oral  testi- 
mony. The  reaouQ  1b  obvlouB,  and  we 
nesd  not  state  it.  But  that  rule,  for 
equally  gbrlous  reaBons,  does  not  apply 
when,  as  In  this  case,  there  1b  a  neKatloo 
ut  all  tftlfl  or  interest.  The  absence  of  title 
or  claim  Is  not  presumed  to  be  evidenced 
by  documentary  proof.  The  court  did  not 
err  In  receiving  and  weighing  this  evi- 
dence. The  evidence  we  have  Just  stated 
—that  furnished  by  the  tax-deed  and  the 
oral  testimony  of  James  S.  Warren— Is 
not  contradicted  by  anything  found  in  the 
record.  Of  itself  It  proves  to  our  satisfac- 
tion that  the  lot  was  the  property  of  Will- 
iam Wan-en,  Mr.,  and  not  the  property  of 
William  and  Jam«i  S.  Warren.  We  there- 
fore discard  all  other  testimony  bearing 
on  that  question,  without  considering 
any  of  the  objections  or  exceptions  to  It. 
The  right  to  redeem  In  this  case  was  pre- 
sented to  the  court  below  in  a  double  as- 
pect. We  have  considered  It  In  one  of  Its 
aspecta,  and  have  reached  the  conclusion 
that  the  complainant  has  made  good  bis 
right  to  redeem.  We  need  not  consider 
the  other  aspect  of  bis  contenUon. 
Affirmed. 


Wbight  v.  Hurt. 
(Supreme  Court  of  Alabama.  tSxy  87, 18B1.) 

FOBCIBLB  EUTaT  AND  DbTAISBR  ~  CSKTIOKARI— 

Kb-hbstitotiok. 

1.  A  writ  of  eerHorari  graated  under  Code 
Ala.  18S0,  1 795,  by  the  judge  ot  probate,  return- 
able to  the  eiroult  court  on  a  Judgment  In  forci- 
ble CDtTT  and  unlawful  detainer  rendered  by  a 
Justice  of  the  peace,  removes  the  ottuoe  into  the 
i-lrcuit  court  for  a  trial  de  novo,  and  that  court 
will  not  afterwards  entert^n  a  motion  to  dis- 
miss on  account  of  defects  In  the  petition  for  the 
writ. 

2.  Where,  before  defendant  sues  out  his  writ 
of  cerHonirl  in  such  case,  plaintttf,  under  his 
Judgment  before  the  Justice  of  the  peace,  has 
been  put  ia  possession,  the  circuit  ooiirt,  on  ren- 
dering Judgmunt  in  favor  ot  defendant,  may  or- 
der restorntlon  of  possession,  and  issue  a  writ  of 
reitttutlon,  though  the  statute  does  not  specially 
provide  for  snch  writ. 

Appeal  from  circuit  conrt,  Russell  conn- 

ty;  J.  M.  Cabuichaet.,  Judge. 

On  September  19, 1888,  Josephine  Wright 
recovered  u  Judgment  against  Wilson 
Hurt  In  an  action  of  forcible  entry  and 
uulawful  detaloer.  on  which  a  writ  of  res- 
titntion  was  issued,  and  the  plaintiff  put 
In  possession.  On  the  22d  of  June.  1889. 
defendant  petitioned  the  Judge  uf  pro- 
bate tu  grant  a  writ  of  certiorari  direct- 
ed to  the  magistrate  before  whom  said 
Judgment  was  recovered,  regulrlng  him  tu 
certify  up  to  the  next  term  of  the  circuit 
■ourt  all  the  papei-s  in  the  action.  Plain- 
tiff demurred  to  the  petition  on  tbegruund 
that  it  phowed  that  the  judi^ment  from 
the  Justice's  court  has  been  duly  enforced 
and  carried  Into  execution,  and  could  not 
be  revived  or  reversed;  because  the  Judge 
of  pruhnte  uf  said  county  had  no  authori- 
ty to  iHHtie  a  certiorari  In  this  case  return- 
able to  the  circuit  court  of  said  county; 
because  no  legal  or  equitable  reuHon  was 
alleged  in  said  petition  why  the  petitioner 
did  nut  appearand  plead  In  thesold  cause. 
The  court  overruled  tlie  demniTcr  and  the 
mutlou  to  dlsmlSB  the  cetltiun.  and  them 


was  a  verdict  and  Judgment  fordefendant, 

In  pursuance  of  which  the  court  ordered. 
In  behalf  of  defendant,  a  writ  of  reetltn- 
tlon  for  the  premises  of  which  he  had  been 
dispossessed  by  the  process  Issued  froo 
the  Justice's  court.  Plaintiff  appeals. 
A.  A.  DoMler,  for  appellant. 

Walker,  J.  The  forcible  entry  and  de* 
talner  ot  land  Is,  under  oor  statute,  to  be 

redressed  by  a  civil  proceeding  before  a 
Justice  of  the  peace,  welden  v.  Schlosser, 
74  Ala.  355.  And  the  Judge  of  probate  has 
authority  to  grant  a  writ  of  certiorari  on 
a  Judgment  rendered  by  a  Justice  of  the 
peace  in  such  a  proceeding,  returnable  to 
the  next  circuit  court  of  thecounty.  Code 
1886,  §  795.  The  writ  operates  to  remoTe 
the  case  into  that  court  for  a  trial  de 
novo.  It  has  long  been  settled  in  this 
state  that,  if  the  Judge  to  whom  a  peti- 
tion Is  presented  deems  the  statement  of 
tacts  therein  sufficient  to  show  an  excuse 
for  falling  to  talie  an  appeal,  and  accord- 
ingly orders  the  Isauunce  of  the  writ,  the 
case  Is  thereupon  to  be  treated  as  eOteta- 
ally  removed  to  the  ciniultcoart  for  a  new 
trial;  and  that  court  wilt  not  afterwards 
entertain  a  motion  to  dismiss  on  account 
of  defects  in  the  petition,  even  though  the 
petition  does  not  in  fact  show  a  good  rea- 
son for  tne  failure  to  appeal.  Washing- 
ton V.  Parlier.  CO  Ala.  447;  Wright  v. 
Gray,  20  Ala.  36S;  Casey  v.  Briant,  IStew. 
&  P.  61.  In  Washington  v.  Parker,  snpra. 
It  was  said:  "The  policy  of  the  statutes 
Is  to  favor  a  speedy  trial  of  such  causes  on 
the  merits  without  regard  to  defects  or 
Irregularities  in  the  proceedings  before  the 
Justice,  or  a  rigid  scrutiny  into  the  mode 
of  their  Introduction  Into  the  higher 
court. "  The  action  of  the  circuit  court  iu 
refusing  to  dismiss  the .  certioniW  on  ac^ 
count  ot  alleged  defects  In  the  petition  was 
but  an  application  of  the  salutary  rule 
In  favor  of  retaining  the  case,  without  re- 
gard to  such  defects,  in  order  to  secure  to 
the  complaining  party  the  benefit  of  a 
new  trial  in  a  higher  court  than  that  of  a 
Justice  of  the  peace.  Its  action  la  this  re- 
gard was  not  erroneous. 

The  plaintiff  recovered  Judgment  before 
the  Justice,  and,  under  a  writ  Issued  on 
this  Judgment,  was  put  In  possession  of 
the  land  before  the  defendant  sued  out 
and  obtained  his  writ  of  certiorari.  On 
the  trial  in  the  circuit  court.  Judgment 
was  rendered  for  the  defendant,  and,  as  a 
part  of  this  Judgment,  it  was  ordered  tbat 
a  writ  Issue  to  the  sheriff  directing  him  to 
place  the  defendant  In  possession  of  the 
premises,  which  were  then  held  by  the 
plaintiff.  It  is  now  urged  tbat  the  circuit 
court  had  no  power  to  order  such  restora- 
tion of  poHsession.  It  Is  true  that  the 
statute  does  notexpressly  provldefor  snch 
a  contingency.  The  absence  of  express 
statutory  provision  on  this  subject  has 
not,  In  other  Jurisdictions,  been  regarded 
as  precluding  the  courts  from  enforcing  a 
restoration  of  possession  In  eucb  a  case. 
Forcible  entry  and  detainer  was  a  public 
offense  under  the  English  statutes:  yet  It 
WHS  held  that  the  higher  courts,  giving 
an  equitable  construction  to  the  statutes, 
should  grant  a  re  restitution  to  a  defend- 
ant who  had  been  deprived  ot  poseexmluB 
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by  a  writ  ol  restitution  lUeKully  awarded 
or  execDterl.  1  Bac.  Abr.  334;  Roi  v. 
Jones,!  StranRe,  474;  King  v.  Wilson,  3 
Adol.  &  B.  817.  In  Cora.  v.  Blgelow,  8 
Pick.  31.  It  was  held  that  where  a  writ  of 
restitatloa  In  a  process  of  forcible  entry 
has  been  execnted,  and  the  proeeedlnfta 
are  afterwards  quashed  upon  eerttorarl, 
the  court  has  power  to  award  a  writ  o( 
re-restltutlon.  In  reply  to  the  suggestion 
that  tbe  statute  made  uo  provision  for 
such  a  writ,  it  was  said  "that  It  would  be 
nugatory  to  qnash  the  proceedings  unless 
each  a  writ  should  be  granted,  and  that 
In  many  instance  where  tbe  statutes  give 
a  remedy,  without  providing  lor  a  writ 
which  It  Is  tu  be  effected,  the  conrt  will 
nevertheless  award  a  suitable  process." 
In  California  It  has  been  held,  without  re- 
liance on  any  statute  to  this  end,  that  a 
defendant  In  a  forcible  entry  and  detainer 
proi-etkllng.  who  had  beeu  put  out  of  pos- 
session under  a  judgment  against  blm  be- 
fore a  Justice  ot  the  peace,  and  In  whose 
favor  a  judirment  was  rendei-edlna  higher 
conrt  to  which  the  case  was  taken  by  ap- 
peal, could  be  restored  to  po88«>B8lon  by  a 
writ  of  restitution;  and  the  right  of  the 
higher  court  to  award  such  writ  was  rest- 
ed npon  the  proposition  that  the  power 
to  pass  npon  the  questions  involved  car- 
ries along  with  It,  as  a  general  rule,  the 
power  to  make  the  decision  effectual  for 
the  purpose  for  which  It  was  made.  Ken- 
nedy V.  Hamer,  19  Cal.  374.  In  deciding 
that  restoration  topossesston should  have 
been  secured  In  a  judgment  fora  defendant 
who  had  been  evicted  on  process  from  a 
lastlce  of  the  peace  before  whom  the  case 
was  flret  tried,  It  was  said  In  a  North  Car- 
olina case:  "The  defendant  having  been 
put  out'ol  possession  by  an  abuse  of  the 
process  of  the  law,  the  la  w  must  be  just  to 
Itself  aa  well  as  to  the  defendant  by  re- 
storing him  to  that  of  which  he  was 
wrongfully  deprived."  Perry  v.  Tapper. 
71  N,  C.  38j.  Upon  like  gruundn,  other 
courts,  wltliout  being  Impelled  to  such 
determination  by  statutory  reqalrement, 
have  recognized  the  right  of  a  defendant 
In  each  case  to  a  restitution  of  possession. 
6  LawBon,  Rights,  Rem.  &  Pr.  §  2880;  8 
Amer.  &  Eng.  Eiic.  Law,  178.  In  a  case  of 
forcible  entry  and  unlawful  detainer, 
brought  by  appeal  or  certiorari  from  the 
Judf^ment  of  a  Justice  of  tbe  peace,  the 
right  of  the  defendant  to  have  a  trial  </e 
novo  In  the  conrt  to  which  the  case  Is  re- 
moved by  him  Is  not,  by  our  statutes, 
made  dependent  upon  the  execution  of  the 
bond  necessary  to  prevent  the  Issue  of  a 
writ  of  restitution  against  btm.  He  mny 
secure  a  new  trial  In  tbe  circuit  couit 
without  giving  such  bond.  Code  1SS6,  §§ 
JMOO.  3401,  3405.  His  failure  to  give  tbe 
bond  provided  for  by  i(ectlt>n  34U]  of  the 
Code  does  no  more  than  deprive  him  of 
the  right  to  retain  the  property  iiendlng  the 
appeal  Upon  giving  the  bund  prescribed 
by  the  officer  granting  the  writ  of  certio- 
rari as  provided  by  section  3400,  tbe  pos- 
sessory action  Is  effectnally  removed  into 
the  court  to  which  the  writ  Is  made  re- 
Turnable.  to  he  there  tried  anew.  Tlie 
statute  certainly  contemplates  that  tbe 
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result  of  such  new  trial  shall  be  an  effectu- 
al determination  of  the  suit.  If,  In  such 
case,  tbe  Issues  are  determined  for  the  de- 
fendaut  In  the  higher  court,  the  Judgment 
to  be  rendered  therein  would  he  wholly 
abortive  unless  thereby  tbe  plaintiff  could 
be  required  to  give  up  the  possession  ob- 
tabled  by  the  wrongful  decision  of  the  jus- 
tice of  the  peace.  Certainly,  It  was  not 
Intended  by  tbe  law-makers  that  the  cir- 
cuit court  should  have  full  power  to  try 
this  purely  possessory  action,  and  Anally 
determine  the  rights  of  the  parties,  and 
yet  be  wholly  without  power  to  control 
tbe  possessiim  ol  the  property  lu  suit. 
Such  a  result  would  deprive  defendant's 
remedy  by  appeal  or  certiorHjit  of  all  ben- 
eficial operation.  The  pnrpose  of  utford- 
ing  such  remedy  Is  to  protect  his  right  of 
poRsesRlon.  This  purpose  is  completely 
thwarted  If  the  execution  of  the  nnautbor- 
Izefl  judgment  of  the  Justlceof  thepeacecan 
have  effect  to  remove  the  subject-matter 
of  the  suit  beyond  the  grasp  of  the  higher 
court  Into  which  the.caso  Is  removed  for 
a  new  trial.  The  right  of  the  court.  In 
such  case,  to  control  the  possession,  and 
by  appropriate  writ  to  secure  to  the  de- 
fendant the  dominion,  of  the  property  to 
which  he  is  adjudged  entitled.  Is  necessari- 
ly Involved  In  the  statutory  grant  of  ju- 
risdiction to  try  sncb  possessoty  action, 
and  to  flnallly  determine  the  rights  of  the 
parties  thereto.  \  power  which  Is  essen- 
tial to  the  beneficial  exerclpe  of  a  Jurisdic- 
tion plainly  conferred  cannot  be  regarded 
ns  withheld.  This  court  has  several  times 
recognized  the  rule  that,  on  the  reversal 
of  a  Judgment,  a  party  thereto  who  has 
received  money  or  property  on  the  re- 
versed Judgment  will,  by  an  order  entered* 
In  the  same  case,  be  comndled  to  make 
restitution  to  the  other  party  for  what  be 
has  lost.  Ex  parte  Walter,  89  Ala.  237.  7 
South.  Rep.  400;  Marks  v.  Cowles,  fll  Ala. 
303.  The  right  of  the  circuit  court  In  this 
case  to  put  the  defendant  in  statu  quo  by 
means  of  a  writ  of  restitution  seems  to  be 
even  more  plainly  supported  by  principle, 
In  that  Its  recognition  Is  necessary  to 
avoid  the  anomaly  of  a  judgment  which 
solemnly  determines  the  right  of  posses- 
sion, which  is  the  subject-matter  of  tbe 
sntt,  to  be  In  one  party,  and  yet  leaves 
that  poBsesston  to  beenjoyed  by  the  party 
who  sued  therefor,  and  whose  claim  Is  re- 
jected ;  the  upshot  of  wliich  wonld  be  that 
the  losing  party,  by  process  ernmeously 
iHsued  In  that  very  case,  gets  and  retains 
In  fact  what  he  has  sued  for  and  failed  to 
rmtover  In  law.  Such  linpotency  is  not 
to  be  imputed  to  a  court  clothed  with  full 
powers  to  deteruiliie  the  rights  of  tbe  par- 
ties in  the  prenilstis.  A  Jurisdiction  con- 
ferred by  Btatnte  Is  not  to  be  so  narrowed 
by  construction  as  to  put  It  In  the  power 
of  a  party  to  a  cause  to  render  the  Judg- 
ment therein  wholly  nuKatory.  We  nrs 
satisfied  that  the  circuit  court  was  au- 
thorized fo  undo  what  had  been  done  un- 
der tiie  jirocesR  iBHued  on  theunwarranted 
Judgment  of  the  Justlceof  the  peace,  and 
that  the  writ  of  restitution  was  an  oppro- 
priate  method  of  accomplishing  tbls  re- 
sult. Affirmed. 
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Allison  t.  Little  et  al. 
{Supreme  Court  ef  Alabtana.  Vay  87,1801.) 
Bm  Awddioata— Idbhtitt  or  Faktih— Tbmpam 

•— IlOfATXKIAL  ISSDU. 

L  A  Judgment  for  trespass  Iq  (mtting  trees 
on  lands  of  a  church,  recovered  by  one  who  sued 
as  a  deacon  of  the  church,  cannot  be  nleaded  by 
defendant  as  an  adjudioatlon  in  an  action  for  tho 
same  trespass  by  the  trustees  of  the  church. 

8.  Under  Code  Ala.  S  8S96,  providing  that 
the  owner  may  recover  oamaflieB  fw  trees  oat 
upon  his  premises  without  his  consent,  it  Is 
immaterial  wheth^  he  is  in  possession  or  not; 
trat  where,  in  an  action  for  such  penalty  the 
trustees  of  a  obureh  upMk  whose  umd  trees  had 
been  oat,  tJie  defend«it  pleads  that  the  trustees 
were  not  in  possession,  and  were  not  troatees  at 
the  time  of  the  trespass,  and  these  issues  are  ao- 
oepted  and  evidenoe  introduced  thereon,  the  oourt 
must  sutnnit  them  to  the  Jury,  although  inuaa- 
teriaL 

Appeal  from  clrcalt  conrt,  Lawrence 
couuty ;  H.  C.  Speakb,  Judgu. 

Tbla  Is  the  second  time  tbls  caase  has 
been  before  tbts  court  on  appeal.  It  U  re- 
ported In  85  Ala.  512.6  South.  Rep.  221. 
and  Bpeclal  reference  Ib  here  made  to  the 
reports  us  therein  found.  The  fuctM  are 
substantially  the  same.  The  action  was 
brought  by  the  appellees,  E.  Little  and 
others.  suinK  as  trustees  of  the  Mount 
Pleasant  Baptist  Church,  against  C.  Q. 
Allison,  to  recover  the  statutory  penalty 
for  cutting  trees  on  certnlnlund  belonging 
to  the  church,  and  was  commenced  on  the 
16th  of  January.  18S<I.  The  land  was  a 
small  parcel,  containing  not  quite  three 
acres,  which  was  conveyed  by  Amos  Jar- 
■  mon  by  deed  dated  September  10.  1829.  In 
consideration  of  his  "good  will  and  spe- 
cial regard  forthe  BnptiRtdenomlnatlon," 
to  Ana  Cobb,  Archols  Blx.  and  Nathaniel 
Stanley,  "who  were  appointed. **  as  the 
deed  recites,  by  the  Baptist  Church  as  a 
board  of  tnutees  to  receive  this  deed  In 
behalf  of  the  church  of  Mt.  Pleasant,  and 
the  land  hereinafter  named,  for  the  spe- 
cial purposH  of  building  a  meeting-house 
for  said  church.  Thlti  deed  was  duly  exe- 
cuted and  recorded.  The  trustees  named 
in  the  deed  having  died,  the  plaintiffs  in 
this  action  were  appointed  trustees  In 
their  stead  by  Mt.  Pleasant  Baptist 
Church  "on  Saturday  before  the  third 
Sabbath  In  March,  1885."  Plaintiffs  were 
also  appointed  trustees  Inntead  of  those 
who  died,  on  the  4th  day  of  January, 18S6, 
by  the  register  In  chancery,  on  the  appli- 
cation of  Elonza  Little,  one  of  those  who 
had  been  selected  by  the  cliurch  to  act  as 
trustees.  A  church  buiidlnff  was  erected 
on  the  land,  and  some  of  the  ground  was 
used  for  burial  purposes  by  members  of 
the  congregation  and  their  faaillles.  In 
January,  18S5,  the  defendant,  who  owned 
adloinlng  lunda,  had  cut  down  some  trees 
on  the  church  land,  at  the  request  nf  Let- 
singer  and  Walker.  The  defendant  Inter- 
posed a  special  plea  of  former  recovery, 
or  res  atUutilcata,  basfid  on  a  Judgment 
against  him  by  one  A.  H.  Stanley,  who 
sued  "  as  deacon  of  the  Mt,  Pleasant 
Church,"  In  an  octlun  of  trespass  com- 
menced on  the  14th  of  April,  1S85;  and  the 
plea  averred  that  the  cause  ol  action  In 
each  case  vi^ns  the  same  trespass.  The 
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court  sustained  a  demurrer  to  this  plea. 
Thedefendant  then  pleaded  (1)  not  guilty ; 
(2)  the  general  Issue,  In  short,  by  constant: 
the  statute  of  limitations  of  one  year; 
(4)  that  plaintiffs  were  not  in  posseHShm 
of  the  land  at  the  time  of  the  alleged  tres- 
pass: (5)  that  plnlntlffs  were  not  trustees 
at  the  time  of  the  alleged  trespass;  fS) 
plaintiffs  "are  not  trustees  as  they  allege;" 
(7)  the  plaintiffs  had  no  Interest,  right, 
property,  title,  or  possession  of  said  lands 
at  the  time  of  said  trespass ;  and  (8)  that 
the  said  catting  was  done  by  him  inno- 
cently, and  withont  any  Intention  to  eom- 
rolt  a  trespass  upon  plaintiffs  or  any 
other  person,  and  said  trespass  was  nut 
committed  by  bim  willfully  or  knowingly, 
losue   was  Joined  on  all   these  pleas. 
The  court  In  Its  general  charge  instructed 
the  Jnryas  follows:  **The  law  fixes  the 
value  of  the  trees,  provided  thmt  you  find 
that  any  were  cut,  at  ten  dollars  per  tree, 
provided  you  find  that  the  trees  were  eU 
ther  cypress,  pecan,  oak,  pine,  cedar,  pop- 
lar, walnut,  hickory,  or  wild  cherry,  but. 
If  you  find  the  trees  cut  were  other  than 
these  above  named,  then  the  value  of  the 
trees  would  be  each  Are  dollars."  Tbe 
defendant  duly  excepted  totbeglving  o( 
this  charge,  and  also  reserved  exceptlno 
to  the  court's  giving  the  following  writ- 
ten charge  requested  by  the  plaintiffs :  **  If 
tbe  Jury  believe  from  the  evidence  that  tbe 
defendant  cut  the  trees  after  the  15th  day 
of  January,  1885,  wilUully  and  knowingly, 
withont  tbe  consent  of  the  trustees,  they 
must  Ond  for  tbe  plafntirr. "  Thedefend- 
ant then  requested  the  conrt  to  give  the 
following  written  charges,  and  separately 
excepted  to  the  refusal  to  give  each  of  tbe 
charges  as  asked :   (1)  "If  the  Jury  believe 
from  the  evidence  that  tbe  plaintiffs  were 
not  trustees  at  the  time  of  the  alleged 
trespass,  they  will  find  for  the  defendant.  " 
(2)  "If  the  Jury  believe  the  evidence,  they 
will  find  that  the  plaintiffs  were  appoint- 
ed trustees  on  the  4th  day  of  January, 
1886,  and  if  the  Jury  further  believe  that, 
from  the  evidence,  the  cutting  was  done 
before  they  were  so  appointed,  they  will 
And  for  the  defendant,^   \S)  "It  the  Jury 
believe  from  the  evidence  the  plalntlfTa 
were  not  In  the  possession  [of]  the  laada 
upon  which  the  cutting  was  done,  thejr 
will  find  for  the  defendant."   (4)  "If  tUe 
Jury  believe  from  the  evidence  that  the 
plaintiffs  had  no  Interest,  right,  property, 
title,  ttr  possession  of  said  land  at  tise 
time  of  said  trespass,  they  will  find  for  tho 
defendant.** 

J.  M.  Falkner  and  JaeksoB  &  S&wtelle, 
for  appellant.  Ktnk  <fi  AlmoUt  for  appel- 
lees. 

McClellan,  J.  On  the  former  appeal  lo 
this  cause  two  defects  in  tbe  plea  of  for- 
mer recovery  were  pointed  out,  each  of 
which  was  held  to  JuRtify  the  action  ot 
the  trial  court  in  sustaining  a  demurrer  to 
It.  Tbe  defect  to  which  most  pronitnence 
was  given  lay  In  the  want  of  identity  of 
tbe  parties  plaintiff  In  the  former  suit 
In  this.  "The  defect  about  this  plea," 
said  KoMtsRvii.i.E,  J.,  "is  that  the  parties 
plaintiff  In  thatsuit  and  the  parties  plain- 
tiff In  this  suit  are  not  the  same."  A 
undary  or  cumulative  Infirmity  was 
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failure  of  tbe  plea  to  arertbat  tbe  plaln- 
URh  In  the  first  actiou  were  the  owners  or 
in  pufweiislon  ot  the  locus  la  quo.  This 
last  defect  was,  it  may  be  conceded,  cored 
by  amendment  after  the  cause  was  re- 
manded, bat  the  first  was  not.  On  the 
cnotrary.  It  very  clearly  appears  by  the 
plea,  afl  set  cot  in  the  present  record,  that 
the  plaintiffs  In  the  two  notions  are  not 
the  same  peraouH,  nor  representatire  of 
the  same  parties  litigant.  The  case  is  not 
ctianKBd  in  this  respect,  in  legal  contem- 
plation, since  the  point  was  ruled  against 
the  appellant  on  the  former  appeal  and 
we  have  no  alternative,  following  that 
adjudication,  bnt  to  sustain  the  action  of 
the  circuit  court  on  the  demurrer  to  the 
ntnended  plea.  AlUnon  v.  Little.  85  Ala. 
612.  6  South.  Rep.  321. 

Among  others,  the  defendant  Interposed 
thefoUowinK  pleas:  "(4)  Tbe  defendant 
further  pleads  tbat  tbe  plaintiffs  were  not 
In  tbe  possession  at  the  land  upon  which 
said  trespasses  are  alleged  to  have  been 
committed  at  the  time  of  said  alleged 
trespass  and  cutting  of  said  trees;"  and, 
"  (5j  defendant  pleads  that  the  plaintiffs 
were  not  trustees,  as  they  allege,  at  tne 
time  of  said  alleged  trespasses.**  Now, 
the  right  of  action  given  by  the  statute 
(Code.  9S  329e-S2»g)  Is  to  the  owner,  and  It 
to  wholly  Immaterial  whether  he  be  in  pos- 
session at  the  time  of  the  trespass  or  not, 
and  the  title  of  trustees  appolnte<l  after 
tbe  trespass  relates  back  to  that  time,  and 
It  Is  of  no  moment  that  they  were  not  in 
fact  trustees  at  thedate  of  the  wrong  and 
injury.  So  that  each  of  these  pleas  pre- 
sented an  Immaterial  issue.  Each  of  them 
might,  and  doubtless  would,  have  been 
stricken  out  on  motion.  Neither  of  them 
could  have  stood  agalust  a  demurrer. 
But  no  motion  to  strike  out  was  made, 
and  no  demurrer  challenging  their  suffi- 
ciency as  defense  to  the  action  was  inter- 
posed. On  the  contrary,  the  plaintiffs  ac- 
cepted  the  Issues  they  tendered,  and  went 
to  trial  upon  them.  There  was  evidence 
tending  to  prove  that  they  had  not  been 
appointed  trustees  prior  to,  and  were 
not  in  posnesslon  of  tbe  land  at  the  time 
of,  tbe  cutting  of  the  trees.  The  special 
charge  given  at  the  instance  of  the  plain- 
tiffs authorised  a  recovery  without  regard 
to  either  of  these  iranee.  and  two  Instruc- 
tlons  requested  by  the  defendant  addressed 
to  the  Inquiry  as  to  whether  plaintiffs 
wpre  cruHtees  at  the  time  of  the  trespass, 
and  directing  a  verdict  for  the  defendant. 
If  tbe  Jury  should  find  they  were  not,  were 
refused.  Tbe  action  of  the  coart  in  giving 
this  charge  lur  plulutifTs,  and  In  refusing 
«ach  of  these  two  to  defendant,  involved 
errors  which  must  operate  a  reversal  of 
the  Judgment.  Ah  was  said  In  McKlnnon 
V.  Lessley,  89  Ala.  ii25,  8  South.  Bep.  9: 
"The  doctrine  Is  too  well,  and  has  been  too 
long,  established  in  this  court  that,  if  the 
parties  make  up  a  false  issue,  evidence 
must  be  received  upon  it,  and  it  must  be 
sobraftted  to  the  Jury,  to  be  now  ques- 
tloued. "  Watson  t.  Brateal.  7  Ala.  451 ; 
Masterson  v.  Gibson.  5((  Ala.  56;  Mudge  v. 
Treat,  57  Ala.  1;  Ex  parte  Peorce.  80  Ala. 
195;  Agnew  v.Watden.84  Ala. 502,4  South. 
Rep.  673;  Railway  Co.  v.  Propst.  90  Ata. 
1.  7  South.  Kep.  685 ;  Brewing  Co.  v.  Hnnd- 
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ley,  90  Ala.  4f>6,  7  South.  Rep.  912.  The  re- 
maining assignments  of  error  are  withont 
merit.   Reversed  and  remanded. 


Odntbb  et  al.  r.  Beard. 
(Su/preiM  Court  of  Mabama.   Utsy  S8,  ISSL) 

VSNDOB'8  LiBK  —  "ESTOKCMUSSir  —  DjLlU.0B8  Ktt 

Eviction. 

Otie  went  into  poasession  of  land  under  a 
bond  for  title,  a  deed  to  be  made  by  the  vendor 
when  certain  infirmities  of  his  title  should  be 
cured,  whloh  were  specifically  set  forth.  The 
vendee  was  temporarily  evicted,  and,  in  an  action 
to  enfOToe  a  vendor's  lien,  claimed  special  dam- 
ages iDoonseqnence  thereof,  in  that  he  bad  closed 
out  a  lurarative  business,  chaneed  bis  residence, 
disposed  of  property  at  a  sacriflce,  and  made  ex- 

Seaditureit  looking  to  tbe  occupation  of  the  land 
uring  the  season,  which  resulted  In  loss,  etc. 
Held,  that  these  damages  were  speculative  and 
remote,  and  could  not  be  allowed  especially,  as 
tbe  vendee  had  full  notice  of  the  defects  In  tiie 
title. 

Appeal  from  chancery  court.  Marshall 
county;  S.  K.  McSpadden,  Chancellor. 

The  bill  in  this  case  was  brought  by  the 
appellee,  A.  H.  Beard,  and  sought  to  en- 
force a  vendor's  lieu  on  certain  lands  pur- 
chased from  him  by  the  appellants,  Will- 
iam M.  Gunter  and  John  Guoter,  who 
were  respondents  In  the  court  below.  On 
final  submission  of  the  cause,  the  chancel- 
lor decreed  that  the  cuuiplalnant  was  en- 
titled to  the  relief  prayed  for  In  his  bill, 
aud  thereupon  ordered  that  reference  be 
had  to  the  register,  to  take  and  state  an 
account,  and  to  ascertain  the  amount  of 
interest  due  on  the  original  notes  men- 
tioned In  said  bill,  "deilucting  or  omittlntr 
the  years  In  which  the  defendants,  Oan- 
ters,  received  no  rent  from  said  land,  and 
also  giving  credits  for  all  the  payments 
on  said  notes,  but  no  damages."  Upon 
the  coming  in  of  the  register's  report,  the 
same  was  confirmed  by  the  chancellor. 
This  appeal  Is  prosecuted  by  tbe  respond- 
ents, and  the  chancellor's  decree  Is  as* 
signed  as  error. 

Brown  &  'Hdinday^tat  appellants.  £. 
C.  Brickell,  Semple  A  Qunter,  and  LuMk  A 
Belly  fur  appellee. 

McClellan.  J.  We  shall  uot  enter  up- 
on a  discuBBlon  of  tbe  evidence  In  this  case. 
It  will  snfflce  to  say  tbat  it  entirely  satis- 
fies us  of  the  troth  of  the  allegations  of 
the  bill  as  to  the  terms  of  the  contract 
entered  Into  in  the  year  1883,  and  as  to 
that  being  the  only  contract  at  any  time 
made  between  tbe  parties.  The  most  cur- 
sory examination  ol  the  documentary  evi- 
dence demonstrates  this,  and  the  writings 
are  corroborated  by  the  preponderance  of 
the  oral  testimony.  There  was  never  in 
fact  any  change  or  modification  of  the 
contract  as  first  made.  The  deed,  It  is 
true,  was  executed  to  W.  M.  Gunter,  In- 
stead ot  W.  M.  and  John  Gunter,  as  origi- 
nally contemplated  und  stipulated;  bur 
this  was  done  in  accordance  with  some 
arrangement  between  them.  In  which  tiie 
complainant  had  no  concern  except  to  be 
assured  of  his  own  safety  In  so  doing,  and 
to  this  eiid  he  was  expressly  indeninlfled 
by  W.  M.  Ounter.  That  there  was  no 
agreement  to  forego  any  part  of  tbe  origi- 
nal debt  and  Interest*  except  that  part  ol 
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the  lattbr  accruloK  tor  the  years  darinsr 
whtcb  tbe  defendants  were  kept  out  uf 
poittiesalon,  Is  clearly  shown  by  the  memo- 
randum, entere<l  Into  when  the  principal 
was  paid  and  tbe  notes  surrendered,  to 
theenect  that  the  right  of  complalnaDt 
to  the  Interest  un  the  purchase  money  tor 
the  years  1883. 1884,  and  38S5  was  In  no 
manner  to  be  taken  as  waived  or.affected 
by  the  surrender  or  the  evidence  of  the 
debt,  but  that  Beard  might  thereafter  as- 
sert any  and  all  rights  he  theretofore  had 
to  enforce  the  payment  of  such  interest, 
etc.  The  case  presented,  therefore,  is  this : 
Beard  sold  to  the  Onnters  tbe  tract  of 
land  In  question,  and  pnt  them  In  posses- 
sion under  a  bond  for  title  Id  Mareh,  1888. 
Tbey  paid  only  $10  of  the  purchase  mon- 
ey, and  executed  their  notes  for  the  bal- 
ance, with  interest  from  date.  These 
notes  were  to  he  paid,  according  to  the 
stipulations  of  the  title-bond,  when  cer> 
tain  Infirmities  of  Beard's  title  should  be 
cured,  and  he  thereby  be  put  In  position 
to  pass  good  title  to  the  land  to  the 
purchaserM.  These  Inflrmltles  were  spe- 
clflcally  set  forth  in  the  bond,  and  resulted 
from  (1)  tbe  liability  ot  the  land  to  be 
sublected  to  Beard's  proportion  ot  the 
debts  ot  his  tathur's  estate,  the  land  hav- 
ing come  to  him  under  the  will  of  bis  fa- 
ther charged  with  debts  of  the  estate,  and 
the  estate  not  having  been  settled*  (2) 
the  pendency  of  a  proceeding  In  contesta- 
tion of  said  will;  and  (3)  an  uutstandlnsr 
mortgafce  of  the  land  executed  by  Beard 
to  a  sewing-machine  company,  the  validi- 
ty of  which  he  disputed.  On  bill  filed  by 
the  executors  ot  the  will  of  Beard,  Sr., 
against  A.  H.  Beard,  tbe  sewing-machine 
company,  and  tbe  Gunters,  tbe  laud  wan 
subjected  to  sale,  and  sola.  In  1S86,  for 
the  payment  ot  92,*JS0.  Beard's  proportion 
of  liability  for  the  debts  uf  the  estate; 
this  sum  being  ItiHs  than  halt  the  price 
agreed  to  be  paid  for  the  land  by  the 
Guntera.  At  this  sale  the  executors  pur- 
chased, and  soon  after  demanded  and  re- 
ceived poBsesdon  from  theOonters.  Eaiiy 
In  1888,  tbe  sewing-machine  company's 
mortgage  having  been  satisfied,  and  the 
bill  to  contest  the  will  of  Beard.  Sr.,  hav- 
ing been  dismissed.  A.  H.  Beard  redeemed 
the  land  from  the  executors,  and,  bolng 
now  in  the  position  contemplated  and 
provided  for  In  tbe  title-bond,  executed  a 
conveyance  to  W.  M.  Guuter.  received 
from  taim  the  principal  of  tbe  notes,  under 
the  agreement  as  to  interest  to  which  we 
have  alluded,  put  bim  in  possession,  and 
then  filed  this  bill  to  enforee  a  vendor's 
lien  for  that  balance  ot  the  purchase  mon- 
ey constituted  of  tbe  interest  on  the  notes 
for  the  years  1883.  18K4,  and  ItiSS.  during 
which  defendants,  as  we  have  seen,  were 
In  possession,  and  rec^ved  tbe  rents  and 
profits,  of  the  land. 

The  defense  relied  on  against  the  case 
thus  madf  by  the  bill  and  evidence  is  that 
the  purchasers  suffered  special  damage  In 
consequence  of  the  eviction  and  depriva- 
tion ot  possession  for  the  years  188<i  and 
1887.  these  damages  resulting  from  or 
growing  onto!  the  facts, it  Is  alleged, that 
tbey  or  W.  H.  Gnnter  had  closed  out  a  lu- 
cratire  business  elsewhere,  changed  his 
residence,  involving  the  disposition  of 


many  things  at  a  sacrifice,  had  made  cer- 
tain expenditures  looking  to  tbe  occupa- 
tion and  use  of  tbe  land  for  those  yeare, 
and  by  way  of  preparation  tu  that  end, 
which  proved  abortive,  and  a  Iobb  to 
them,  because  they  were  not  allowed  to 
continue  in  possession.  These  matten 
are  not,  in  onr  opinion,  available  lu  ael^ 
on  or  recoupment  against  the  demand  fur 
tbe  purchase  money,  or,  what  Is  the  eame 
thing,  for  the  interest  on  the  purcbaae 
money  for  tbe  years  1883,  1884,  and  1$85. 
The  doctrines  applicable  to  the  nieaaure 
of  damages  In  actions  of  breacli  of  war- 
ranty, where  tbe  vendee  has  paid  the  pur- 
chase money  In  full,  furnish,  by  analut;)', 
the  true  rule  on  tbe  subject  <ve  are  consid- 
ering. The  genera]  rule  In  the  class  of  a^ 
tions  referred  to  Is  that  the  vendee,  upon 
eviction  by  title  paramount,  may  recover 
from  his  vendor  tbe  purchase  money  paid, 
with  Interest.  2  Warv.Vend.  p.l007.  But 
the  measure  of  damages  is  thus  made 
to  embrace  Interest  because  the  vendee  in 
responsible  generally  to  the  evlctor  lor 
rents  and  profits.  Therefore  in  exc^ 
tlonat  cases,  where  rents  and  profits  are 
not  recovered  or  recoverable  from  him,  his 
recovery  against  his  vendor  Is  limited  tu 
the  purehase  money  without  Interest,  tbe 
use  of  the  land  without  Hccountabllity  be- 
ing compensatory  for  the  loss  of  theuae 
ot  the  money.  Hutchlns  v.  Boundtree,  7T 
Mo.  600;  Stebblns  v.  Wolf,  33  Kan.  7G5,7 
Pec.  Bep.  5^2;  White  v.  Tucker,  52  Miss. 
145:  2  Suth.  Dam.  300,  and  citatioQB. 
These  vendees  were  not  answerable  to 
their  evlctora  torrents  and  proflta;  aud, 
under  the  principle  Just  announced,  bad 
they  paid  the  purchase  money  In  full,  and 
brought  snit  on  thecovenantof  warrant; 
after  eviction,  they  could  have  recovered 
no  Interest.  For  the  same  rea8<m,bavlng 
had  tlie  land  and  also  the  purehase  mon- 
ey, tbey  cannot  be  allowed  nov,  while  re- 
taining the  rents  which  belonged  to  them 
under  their  contract  with  Beard,  to  also 
retain  the  interest  which  under  that  con- 
tract belonged  to  the  complainant.  The 
True  measure  ot  damages  where  the  ven- 
dee bas  been  evicted  and  kept  foretime 
only  out  of  tbe  possession  of  tbe  land,  re- 
suming Itsoccupancyand  enjoyment, as  in 
this  case,  when  tbe  defect  In  his  vendor's 
title  has  been  cured,  is  the  value  ot  the  es- 
tate for  theperiod  of  dispossession.  Thus, 
where  the  grantor  undertook  to  sell  and 
convey  the  fee,  but  there  was  a  life-estate 
which  did  not  puss  bytbedeed.it  was  held 
that,  by  reason  ot  the  breach  ot  the  cove- 
nant ot  warranty  lu  the  deed  tor  which 
the  note  was  given, themakerhad  a  right. 
In  a  suit  theraoij,  to  recoup  the  value  of 
tlie  estate  for  the  time  during  which  be 
was  deprived  of  Its  enjoyment  because  of 
tbe  existence  of  the  life-estate.  Christy  v. 
Ogle's  Ex'rs.  33  III,  295.  On  like  principle. 
It  Is  held  that  where  land  Is  sold  witli 
warranty  of  title,  and  at  the  time  the 
land  has  been  rented  by  the  vendor't) 
agent,  without  his  knowledge  or  direr- 
tlon,  and  the  vendee  Is  thereby  delayed  in 
getting  possession,  the  measure  ot  dam- 
ages  Is  the  fair  rental  value  for  the  lost 
time;  and  prima  fueie  tbe  rent  agreed  to 
be  paid  by  the  tenant  Is  tbe  fair  rental 
value.   Moreland  r.  Metx,  24  W.  Va.  119 
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In  tbe  case  at  bar,  the  raloeof  the  land 
for  the  two  years  during  which  the  de- 
fendants were  deprived  of  Its  eujoyment 
was  the  rents  and  profits  for  thoae  years, 
which  preHnmably,  as  well  as  npon  the 
preponderance  of  the  testimony,  were 
equivalent  to  the  Interest  on  the  purchase 
money  torthat  period;  and  It  seems,  so 
far  as  the  rents  and  profits  were  con- 
cerned, the  clnlm  of  the  vendees  was  set- 
tled on  this  basis  by  aj^reenientof  parties, 
the  vendor  abating  bis  demand  to  the  ex- 
tent of  two  yearn*  interest. 

Aside  from  the  loss  of  the  rents  and 
profits,  the  damages  sought  to  be  re- 
couped against  the  purchase  money  are 
laid  In  the  bill  as  follows:  "And  respond- 
ents were  farther  damaged  in  this:  that 
In  the  spring  ol  1886  \Vm.  M.  GuDter  was 
eogageA  In  a  lacratlve  baalnesa  at  Bridge- 
port, Ala.,  and  he  closed  out  said  baslness, 
and  purchased  horseeandmnles  and  other 
stock  and  farming  Implements,  and  himd 
farm  hands,  and  took  them  down  on  the 
lands  In  suit,  built  a  residence  on  said 
lauds  for  himself  and  family,  and  moved 
his  family  down  on  said  lands,  and  left  his 
home,  where  he  sold  many  things  at  a 
sacrifice,  with  a  view  of  changing  his  place 
of  busfnesH,  and  with  a  view  of  farming 
un  the  lands  in  suit  he  pnt  his  hands  to 
work  preparatory  to  making  a  crop,  and 
remained  there  some  time  engaged  In  Im- 
proving and  building  stables,  houses, etc., 
and  afterwards  was  ousted  •  *  *  and 
compelled  for  want  of  employment  to  re- 
tam  and  more  back  to  Bridgeport;  la 
all  of  which  respondrats  were  largelydam- 
Aged  In  a  sum  not  less  than  one  thousand 
dollars."  There  are  several  reasons  why 
these  alleged  damages  could  not  be  re- 
couped against  the  purchase  money. 
They  are  speculative,  uncertain,  and  re- 
mote; snch  as  could  uot  have  been  in  the 
contemplation  of  the  parties.  They  arose. 
If  they  exist  at  all,  from  conductor  the  de- 
fundants,  and  expenditures  and  losses  In- 
carred  by  them.  In  moving  on  the  land 
and  preparing  for  Its  cultivation,  while  a 
bill  was  pending  against  them  and  others 
whirh  they  knew  must  result  in  Its  sale 
and  their  eviction  unless  they  paid  off  the 
iDcambrance  to  satisfy  which  the  sale 
was  to  ba  made.  Indeed,  It  may  be  that 
all  these  expenditures  and  losses  were  In- 
cnrred  after  the  decree  of  sale  bad  been  en- 
tered np.  Moreover,  the  title-bond  itself 
advised  them  of  this  Incumbrance  as  one 
that  had  to  be  removed  before  they  could 
get  title.  Then,  too,  they  might  harefully 
and  amply  protected  themselves  against 
eviction,  and  avoided  all  the  damages 
they  now  seek  to  recover,  by  paying  oft 
the  Incumbrance,  and  claiming  a  credit 
for  its  value  on  the  purchase-muney  notes. 
Wat.  S«t-Off.  §  571;  2  Brick,  Dig.  513,  |§ 
]08;  104:  Holley  v.  Tounge.  27  Ala.  203; 
Anderson  v.  Knox,  20  Ala.  156;  Martin  v. 
Wharton.  3S  Ala.  6.17;  Warv.  Vend.  p.  943 
etseq.  Uf  course,  If,  during  the  adverse 
occupancy,  the  estate  had  been  damaged 
by  the  destruction  of  timber,  the  removal 
of  improvements  and  the  like,  the  ven- 
dees might  have  recouped  such  damages 
against  the  claim  of  the  vendor;  but  noth- 
ing o' this  sort  Is  a  verred  In  the  answer 
and  crow-bill.   Weaktaod  v.  Hoffman,  50 


Pa.  St.  613.  The  decree  below  properly 
disallowed  the  damages  claimed  by  thede- 
fendants.and  directed  the  register  to  state 
an  account  of  the  balance  of  purchase 
money  due.  The  register's  report  was 
not  excepted  to.  and  we  will  not  enter 
npon  Inquiry  as  to  the  correctness  of  the 
amount  he  found  to  be  due.  Afflrmed. 


Jackson  v.  Robinson. 
(Supreme  Court  of  Alabama.    May  as.  1891.) 
Tbia1>— MlSOONDCOT  OF  CouiTset/— FlNDlTfaS. 

1.  In  an  action  to  recover  for  lumber  sawed, 
oonnsel  for  defendant  in  hia  argument  said  to 
the  Jury:  **Your  experience  is  tbat  you  do  well 
if  you  come  out  even,  after  you  ffive  your  tim- 
ber. "  There  vras  no  proof  that  the  lumber  was 
not  80  sawed  as  to  yield  a  profit  JScId  error  to 
refuse  to  strike  out  such  remark. 

9.  Where,  In  an  action  to  recover  for  sawing 
lumber  of  various  grades,  defeadaat  claims 
damages  for  negligent  performance  of  the  work. 
It  is  proper  to  refuse  a  charge  that  the  Jury  must 
find  the  1008  upon  each  grade  of  lumber  sepa- 
rately. 

Appeal  from  circuit  court,  Jackson 
county;  JoUN  B.  Tally,  Judge. 

This  action  was  brought  by  tha  appel- 
lant, W.  A.  Jackson,  against  the  appellee, 
J.  O.  Robinson,  and  sought  to  recover 
damages  on  an  aecunnt  stated,  for  work 
and  labor  done  by  the  plaintiff  for  the  de- 
fendant. The  defendant  pleaded,  In  short, 
by  consent  the  general  Issue,  payment, 
aud  also  specially  pleaded  set-off  and  re- 
coupment; the  ground  of  set-off  being 
that  the  plaintiff  had  so  n^llgently  and 
nnskillfully  sawed  the  defendant's  logs 
into  lumber  that  he  was  damaged  to  a 
certain  amount  specified  In  said  plea.  The 
pltilntllT  demurred  to  the  plea  of  set-off 
on  the  ground  that  the  matter  sought  to 
be  set  up  as  defease  In  said  plea  was  on 
"unliquidated  demand,  sounding  In  dam- 
ages merely."  This  demurrer  was  over- 
ruled. On  the  trial  of  the  cause,  as  Is 
shown  by  the  bill  of  exceptions,  the  plain- 
tiff introduced  evidence  tending  to  show 
that  the  defendant  was  indebted  to  him 
to  the  amount  sued  for  In  the  said  action. 
The  defendant  then  introduced  evidence 
tending  to  show  that  Id  the  spring  of 
1888,  under  a  contract  with  the  plaintlfl. 
he  delivered  to  the  plaintiff  a  number  of 
saw-logs  which  the  plaintiff  was  to  man- 
ufactnre  Into  lumber  for  him  at  a  certain 
agreed  rate  per  thousand  feet;  and  the 
lumber  so  manufactured  was.  by  the  con- 
tract, to  be  first  class  in  every  particular, 
and  of  different  specified'  grades  of  meas- 
urements. The  defendant's  evidence  fur- 
ther tended  to  show  that  the  logs  deliv- 
ered to  the  plaintiff  should  have  produced 
bet  ween  78,000  and  81,000  feet  oflnmber; 
and  that  the  plaintiff  had  charged  defend- 
ant for  81,000  feet;  while  the  defendant 
himself  testified  that  he  only  received  be- 
tween 58,000  and  61,000  feet.  There  was 
much  testimony  Introduced  to  show  that 
a  good  deal  of  the  lumber  sawed  by  plain- 
tiff for  the  defendant  was  very  poorly  and 
badly  sawed,  some  of  It  being  too  thick 
and  some  too  thin.  It  was  shown  by 
many  lumbermen,  who  were  Introduced  as 
witnesses,  that,  when  lumber  was  to  be 
classed  as  a  certain  grade.  It  was  necessa- 
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ry  tbat  it  should  be  aa wed  a  little  thicker 
than  the  denominated  grade;  for  Inntauce 
1-Inch  ^rade  shonid  bceaweil  1  l-16to  1  1<8 
Inch;  li^-iDCh  ehould  be  sawed  I  9-16  to  1 
5-S  inch  thick;  tf-inch  icrade  Bhould  be 
sawed  2  1-16  to  2  1-8  inuhes  thtck.  The 
defendant's  evidence  tended  to  show  thnt 
moRt  of  the  laraher  was  sawed  "very 
scant.  **  Upon  the  introduction  of  the  evi- 
dence, the  plaintiff  requested  the  court  to 
Klve  the  tollo wins  written  charges :  (1) 
"The  Jury  cannot  look  to  anything,  save 
the  evidence  in  the  cause.  In  est! mating  the 
damages  claimed  by  the  defendant.  The 
burden  Is  upon  the  defendant  to  show 
what  hlsdaniagee  are.  If  the  testtmuny 
shows  that  the  lumber  was  sawed  into 
pieces  two  Inches  thick. IJj  inches  thick,  1^ 
inches  thick,  and  1  Inch  thick,  the  evidence 
most  further  show  the  damage  or  loss  la 
each  of  the  said  grades  of  lumber."  (2) 
"The  court  cannot  look  to  anything,  save 
the  evidence  in  the  case,  in  estimating  the 
damagesclalmed  by  the  defendant.  If  the 
testimony  shows  tbat  the  lumber  was 
sawed  Into  pieces  or  planks  two  Inches 
thick,  1%  inches  thick.  1%,  Inches  thick,  and 
one  inch  thick,  and  there  were  logs  [?]  In 
each  of  the  said  grades  differing  In 
amounts  or  values,  then  the  evidence  must 
further  show  the  damage  ur  loss  in  each 
of  the  said  grades. "  The  court  refused  to 
give  each  of  these  charges,  and  the  plain- 
tiff separately  excepted  to  each  refusal; 
and  also  excepted  to  the  court's  giving 
the  following  written  ctaante  at  the  re 

aaest  of  tile  defendant:  "If  the  jury  be- 
eve  from  the  evidence  that  the  lumber 
measured  in  the  yard  about  81,000  feet, 
then,  when  the  same  lumber  is  put  upon 
the  market,  It  only  measures  about  ^,000 
feet,  tben  this  is  a  circumstance  that  the 
Jury  may  look  to  lo  determining  what 
amount  is  due  to  the  defendant,  or  what 
the  loss  In  lumber  was. "  There  was  Jodg- 
mentforthe  defendant  for  the  difference 
ascertained  by  the  Jury  between  the 
amount  claimed  by  the  plaintiff  and  the 
damages  alleged  to  have  been  suHtainpd 
by  the  defendant  in  bis  plea  of  set-off. 
The  plaintiff  prosecutes  this  appeal,  and 
he  assigns  the  action  <it  the  court  In  refus* 
Ing  to  interfere  with  the  counsel  for  de- 
fendant in  his  argument,  and  also  the  giv- 
ing and  refusing  of  the  charges,  as  error. 

J.  B  Aabley  and  B.  W.  CloptoDy  for  ap- 
pellants.  Browo  A  Klrg,  fur  appellee. 

Stone,  C.  J.  There  was  across-demand 
set  up  in  this  case  b.v  pleas  ot  set-off  and 
recoupment.  The  jury  by  their  verdict 
found  and  certifleil  a  balance  In  favor  of 
the  defendant,  and  he  had  Judgment  for 
such  bulauco.  The  plaintiff  below  Is  the 
appellant  here.  The  defenfle  set  up  by 
Robinson  was  tbat  he  had  timber  sawn 
Into  lumber  at  the  mill  of  Jackson,  the 
plaintiff,  at  a  spi'cified  rate  per  thousand 
feet,  and  that  the  sawing  was  dune  so 
negligently  and  unsklllfullyas  to  damaae 
him  to  the  extent  he  claimed  a  set-off. 
This  was  the  Issue  before  the  Jury,  raised 
by  the  testimony.  lu  discussing  the  tes- 
timony, counsel  for  Robinson  stated  to 
thejiiryas  lulloww:  "Your  experience  is 
that  you  do  well  if  you  come  out  even, 
after  yoa  give  your  timber."  This  was 
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objected  to  by  opposing  coonsel,  and  the 
court  was  asked  to  interfere.  This  was 
declined,  and  an  exception  was  resprved. 
The  remark  could  have  no  pertinency,  un- 
less it  referred  to  some  transaction  other 
than  the  one  on  trial.  In  which  It  waa 
charged  or  reported  that  a  mill  man  saw- 
ing timber  into  lumber  for  another  had 
so  performed  the  service  as  that  it  yielded 
no  profit  to  the  owner  of  the  timber. 
This  was  an  onauthorlsed  allusion  to  a 
supposed  outside  fact  of  which  there  was 
no  proof,  and  ot  which  no  proof  could 
lawtally  be  made.  It  could  have  no  In- 
fluence, except  to  prejudice  the  Jury,  by 
withdrawing  their  minds  and  attention, 
from  the  testimony  l>erore  them,  to  out- 
side matters  of  which  there  was  and  could 
lie  no  testimony.  The  objection  ought  to 
have  been  sustained,  the  remark  of  coun- 
sel ruled  to  be  Impniper,  and  they  Instruct- 
ed to  allow  it  no  Influence  In  their  deliber- 
ations. Juries  are  required  by  their  oaths 
to  base  their  verdicts  on  the  testimony 
before  them,  and  the  convlctiuns  it  pro* 
duces  on  their  minds.  Cross  t.  State.  68 
Ala.  476;  Railroad  Co.  v.  Baylies,  75  Ala. 
466;  Harsh  t.  Heflln.  76  Ala.  499;  Insure 
ance  Co.  v.  Allen.  80  Ala. 571. 1  South.  Rep. 
202;  1  Amer.  &  Eng.  Ene.  Law.  949.  It  Is 
not  our  Intention  to  Interdict  legitimate 
comment  on  testimony  andconduct  devel- 
oped on  the  trial,  the  manner  ol  witnesses, 
or  any  reaHoiiuble  or  possible  inference 
that  may  be  drawn  from  any  feature  or 
phase  ot  the  case,  as  It  is  presented  before 
the  Jury.  Our  precise  meaning  is  that 
matters  ot  which  there  is  no  testimony,  or 
of  which  there  can  be  no  legal  tetitlmony, 
should  not  be  allowed  to  get  before  the  Ju- 
ry as  facta  or  factors  in  their  delibera- 
tions, or  in  The  verdict  it  Is  their  duty  to 
render. 

Charges  1  and  2.  asked  by  plaintiff,  it 
given,  would  have  required  the  jury  tu 
flnd,  not  only  the  amount  of  damage  suf- 
fered by  defendant  from  Imperfect  sawing, 
but  to  go  further,  and  ascertain  the  dam- 
age or  loss  la  each  of  the  grades  ot  lumber 
involved  In  the  Investigation.  These 
chaiges  were,  to  some  extent,  confusing, 
and  were  likely  to  embarrass  and  mis- 
lead the  Jury.  It  is  conceivable  thar  12 
men  would  be  reasonably  convinced  and 
agreed  as  to  the  aggr^ate  amount  of 
damage  done  the  defendant,  and  yet  find 
Kreat  difficulty  In  determining  how  tbat 
damage  should  be  apportioned  among 
the  several  grades  of  lumber.  These 
charges  were  rightly  refused.  3  Brick. 
Dig.  p.  lis,  §  110.  The  charge  given  at  the 
instance  ot  defendant  Is  but  an  argument 
to  the  Jury,  and  such  charges  should,  as 
H  rule,  be  refused.  When,  however,  such 
charge  in  its  postulates  asserts  nothing 
that  Ih  in  principle  Illegal,  it  furnishes  no 
ground  for  a  reversal.  Reversed  and 
manded. 


FRiBNn  Bt  ah  V.  PowBBS  et  al. 
(Supreme  Court  qf  ^lolMuno.   May  3^.  1881. ) 
CoRpOBATioNS— Stookholdbrs*  Liabiuvt— Eh- 

FORCKMBNT. 

In  order  to  enfore  the  additional  liability 
of  stockholders  over  and  above  tbeir  dnus  cat 
stock  Bubscrlptlons,  wbioh  Is  provided  In  tevor 
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of  creditors  of  Insolveot  and  dissolved  corpora- 
tions by  Const.  Ala.  art.  18,  |  8,  and  Code  Ala. 
f  1700,  the  proper  proceeding  la  a  chancery  sait 
to  which  all  stookholdera  are  parUea,  and  dou- 
joinder  of  0OIIM  Of  tliwn  will  rmder  ue  bill  de- 
murrable. 

Appeal   from  cbancery  coart.  Mobile 
county;  TnouAftW.  Coi.eman,  Chancellor. 
The  bill  in  thiB  case  was  filed  by  the  ap- 

}i(41eeB  against  the  appellanta.  The  ob- 
ect  of  tbe  bill  and  the  facte  ae  averred 
tber^n  are  safficlently  set  forth  in  the 
opiDlun.  Upon  the  enbinlssion  of  the 
cause  on  the  demurrers  of  the  r«epondents 
to  the  bill,  the  cbancellor  overruled  the 
said  demnrren,  and  on  this  appeal,  pros- 
ecuted by  the  respondents,  the  said  de- 
cree Id  asaimied  aa  error. 
€3arke,  Clarke  A  Webb,  for  appellanta. 

Walkeu,  J.  The  bill  In  thts  case  was 
filed  by  two  policy-holders  of  the  Mobile 
Life  iDsarance  Company  In  behalf  of 
themselves  and  anch  other  creditors  of 
said  company  as  may  matce  tbemRelves 
parties  to  tbe  cause,  and  contribute  to  tbe 
costs  and  npenaes  thereof.  Several  of  the 
stockholders  of  said  company  were  made 
parties  defendant.and  theobject  of  the  hill 
was  to  enforce  that  additional  liability, 
over  and  above  dnes  on  stock  subscrip- 
tions, which  by  section  S  of  article  13  of  the 
constitution  of  1868,  and  section  1760  of 
the  Revised  Code  ol  1867,  was  provided  in 
favor  of  tbe  creditors  ol  Insolvent  and  dis- 
solved corporations.  McDonnell  V  Insur- 
ance Co.,  8S  Ala.  401,6  South.  Rep.  1^. 
Demurrers  were  Interposed  to  the  bill  on 
tbe  jrround  that  It  falls  to  show  that  tbe 
parties  who  are  made  defendanta  thereto, 
asstockholderMotsald  insnrancecompany, 
are  the  onlystocbbolders  of  said  company 
who  are  liable  tor  the  satisfaction  o(  the 
demands  set  up  by  the  bill.  The  appeal 
Is  from  a>  decree  overmllnf;  these  demnr- 
rers.  In  Hatch  v.  Dana,  101  U.  S.  205,  It 
WAS  held  that  a  creditor  of  a  corporation, 
who  has  exhausted  his  remedy  at  low, 
can.  In  order  to  obtain  satisfaction  of  his 
Jadffment,  proceed  in  equity  nKainst  a 
stockholder  to  enforce  his  liability  for  the 
amount  remalnlnf?  doe  npon  hia  rahfierip- 
tlon;  and.  In  such  case,  the  other  creditors 
of  the  company  and  theotherstockholders 
thereof  need  not  be  made  parties  to  the 
suit.  In  reference  to  the  maintenance  of 
such  suit  asainftt  one  or  more  subHcrtberR, 
without  Joining  the  others.  It  was  said  In 
the  opinion:  "At  law,  certainly,  his  sub- 
scription may  he  enforced  ajralnat  htm 
without  Joinder  of  other  anbscrlbers;  and 
!n  eqolty  his  liability  does  not  cease  to  be 
several.  A  creditors'  bill  merely  subro- 
jratee  the  creditor  to  the  place  of  the  debt- 
or, and  gamlshes  the  debt  due  to  thu  in- 
debted corporation.  It  does  not  chanjre 
the  character  uf  the  debt  attached  or  fcar- 
nlaherl.  It  maybe  that, If  the  object  of 
the  bin  Is  to  wind  iiptbearTnlni  of  this  cor- 
poration, all  the  shareholders,  at  least  ho 
far  as  they  con  be  ascertained,  should  be 
madf  parties,  that  complete  justice  may 
be  done  by  equalizing  the  burdens,  and  In 
order  to  prevent  a  multiplicity  of  snlts. 
But  this  Is  no  such  case. "  Other  decisions 
might  he  cited  to  show  that.  In  a  suit 
brought  idmply  to  obtain  payment  of  a 


debt  against  a  corporation  out  of  the  un- 
paid stock  liability  of  some  of  Its  share- 
holders, the  coiuplalnant  Is  under  no  obli- 
gation to  bring  in  all  the  shareholders  as 
defendants.  Wait,  Insuiv.  Corp.  5  78;  1 
Mor.  Priv.Corp.§815;  Cook,  Stocks.  §  206, 
cases  cited  In  note  8.  But  a  different  rule 
must  prevail  In  tbeeiiforcemeotot  tbestat- 
utory  llabilltyabuvereferred  to.  In  Smith 
V  Huckabee.  53  Ala.  101,  this  court  held 
that  that  liability  eonld  not  be  asserted  In 
an  action  at  law,  or  in  behalf  of  one  cred- 
itor only;  that  It  should  be  enforced  by 
proceedings  in  cbancery  where  all  the  cred- 
itors may  come  in,  and  all  rights  and 
eiiultles  can  be  fully  adjusted.  It  was 
there  sugirested  that  in  the  enforcement  of 
such  a  liability  the  principle  that  equality 
la  equity  should  be  applied.   The  suit  Is 

ftroperly  brought  In  behalf  of  all  tbe  cred- 
tors,  and  the  object  of  the  bill  la  really  to 
wind  uptheaDaIrs  of  the  corporation;  for 
tbe  existence  of  the  statutory  liability 
against  the  stockholders  presupposes  the 
practical  dlsiiolutiou  of  the  corporation, 
(Central,  etc..  Ase'n  v.  Alabama  Q.  L.  Ins. 
Co., 70 Ala. ISO;)  audtheconmeotthesnltia 
the  ascertainment  of  the  claims. of  credit- 
ors, and  the  satlBfactton  thereof  by  the  en- 
forcement of  contributions  from  tbe  stock- 
holders. It  iatbat  cbaracterof  proceeding 
In  which,  as  suggested  In  Hatch  v.  Dana. 
Bupra,  all  tbe  sliureholdereshould  be  made 
pnrtles.  In  the  case  which  Immediately 
follows  Hatch  v.  Dana  In  the  report,  a 
Btatnte  qnlte  similar  to  theAlabama  stat- 
ute above  referred  to,  except  that  tbe  lia- 
bility extended  to  twice  tbe  amount  of 
shares  held,  was  construed  to  mean  that 
each  shareholder  shall  pay  such  sum,  not 
exceeding  twice  the  amount  of  his  shares, 
as  shall  be  his  Just  proportion  of  any  fund 
that  maybe  re«iuired  todlschai^e  the  out- 
standing obligations.  Terry  v.  Little,  101 
U.  S.  216.  It  was  there  held  that  the  pro- 
vision was,  in  legal  effect,  for  a  proportion- 
ate liability  by  all  stoukbotders;  that  this 
liability  could  not  be  enforced  by  an  ac- 
tion at  la  w ;  and  that  the  appropria  te  rem- 
edy was  by  u  suit  In  equity  by  or  for  all 
creditors  to  enforce  contribution  from  the 
shareholders.  The  liability  under  the  Ala- 
bama statute  above  referred  to  was  pro- 
videil  asan  additional  security  to  creditors. 
It  was  imposed  upon  all  the  shareholders 
alike.  It  was  not  intended  that  the  stat- 
ute should  operate  with  unnecessary  hard- 
ship upon  any  ofthem.  A  construction  In- 
vnlving  such  a  result  la  not  to  be  favored. 
By  bringing  In  all  the  stockholders,  and 
requiring  proportional  contributions,  not 
beyond  the  amounts  of  the  several  hold- 
ings of  stock,  the  purpose  of  the  statute  Is 
fully  accomuUfihed  without  making  It  bear 
with  undue  severity  upon  any  one.  The 
proceeding  for  the  enforcement  of  the  lia- 
bility is  required  to  be  one  adapted  to  the 
protection  of  all  the  creditors.  It  should 
also  be  framed  with  a  dne  regard  to  the 
relations  of  the  stockholders  to  the  corpo- 
ration and  to  each  other,  so  that  the  bur- 
den ofthellabllity  may  beequltably  adjust- 
ed among  such  stockholders  as  niHy  be 
within  reach  of  process,  and  from  whom 
contribution  may  be  enforced  The  prin- 
ciple that  equality  Is  equity  should  be  as 
applicable  to  protect  particular  stock- 
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holders  from  being  Blng^led  out,  and  com- 
pelled to  pay  more  than  tlieir  Just  propor- 
tions of  the  corporate  debts. an  It  Is  to  pre- 
clude dome  of  the  creditors  from  appro- 
priating to  themselves  a  fund  Intended  for 
tbe  security  of  all  peraons  to  wbom  the 
corporation  tfi  Indebted.  As  said  In  Pfohl 
V.  Simpson.  T4  N.  Y.  143,  "a  suit  In  equity, 
laying  hold  of  all  the  stockholders  in  like 
category,  and  promoted  lor  the  benefit  of 
all  creditors  having  like  Interest.  Is  pecul- 
iarly adapted  to  work  out  exactly  just 
and  eqnahle  results."  We  ate  of  the 
opinion  that  this  character  of  proceeding 
1b  requisite  tor  the  proper  enforcemeut  of 
the  statute  as  construed  in  Smith  v.  Huck- 
ttbee,  supra.  The  objection  on  account  of 
tbe  nun-Joinder  of  other  stockholders  was 
available  to  the  defendants,  and  their  de- 
murrers on  that  ground  should  have  been 
sustained.  Erlckson  v.  Nesuilth,  46  N.  H. 
871;  Badley  r.  Rusfiell.  40  N.  H.  109;  Um- 
Bted  V.  Busklrk,  17  Ohio  St.  113;  Cook, 
Stocks,  9  206,  noteS.  It  may  be  that  some 
of  the  stockholders  are  Insolvent,  or  be- 
yond thejurfsdlctlunot  the  court.  In  such 
cases  the  bill  should  contain  appropriate 
averments  as  to  the  excufl«>8  for  not  mak- 
ing theni  parties.  Reversed  and  remanded. 


KVKBLETHAW  V.  STATE. 

(Supreme  Ctntn  iff  Alabama.  Uay^lSDl.) 

BaSTABDT— jDlMMIBira  NUNO  FKO  TOKO. 

Where  entries  by  the  trial  Jud^  on  his 
docket  show  that  in  bastardy  proceedings  the 
jury  rendered  a  verdict  for  the  state,  and  the 
court  fixed  the  amount  to  be  contributed  by  de- 
fendant to  the  bastard's  support  at  a  certain 
snm,  Jadginent  may  be  entered  thereon  nunc 
pro  tunc  at  a  sahseqaent  term. 

Appeal  from  circuit  court,  Jefferson 
county;  James  B.  Head.  Judge. 

The  appellant  was  arrested  on  a  charge 
of  bastardy,  and,  after  examination  be- 
fore the  Justice  of  the  peace,  n'as  bound 
over  to  the  circuit  court  of  Jefferson  coun- 
ty. The  case  was  placed  on  the  trial 
docket  ot  said  circuit  court,  and  was 
called  for  trial  and  tried  May  3, 1^90,  and 
the  lory  returned  a  verdict  In  favor  of  the 
state  on  the  trial.  Certain  entries  were 
made  by  the  trial  Judge  on  the  trial  dock- 
et, which  entries  were  in  words  and  fig- 
ures as  follows*  "May  3d.  Demurrer  to 
complaint  overruled  because  no  objection 
was  made  before  Justice,  and  because  mo- 
tion to  Moash  is  the  proper  remedy.  Jury 
and  verdict  In  favor  ot  atate.  The  court 
fixes  the  sum  of  $50  per  annum  fnr  ten 
years  to  be  paid  by  defendant  fur  support 
and  education  of  child."  On  October  3, 
1890,  notice  was  served  on  defendant  of 
the  pendency  ot  said  motion.  There  was 
no  conflict  In  tlie  evidence.  Upon  tbe  evl- 
dmce  as  adduced,  the  court  granted  the' 
motion,  and  ordered  a  Judgment  nancpro 
tunc  to  be  entered  in  the  case.  From  the 
granting  of  the  motion,  and  the  entry  of 
the  Judgment  nunc  pro  tunOythUt  appeal  la 
taken. 

Cujuming  ABibbHrd  and  Smith  &  Lowe, 
for  appellant.  William  L.  Martin,  Atty. 
Gen.,  for  tbe  State. 

McCi.EU.AN,  J.  In  bastardy  proceed- 
ings but  two  questions  are  committed  to 
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the  determination  of  the  trial  ctmrt.  The 
first  of  these  is  whether  the  defendant  is 
the  father  of  the  child  or  not;  and  this  is 
determinable  by  tbejury.when  a  Jury  is  de- 
manded. If  this  Issue  Is  found  against  the 
defendant,  it  then  becomes  the  daty  of  tbe 
court  to  determine  the  second  matter, 
which  Is  as  to  the  amount  per  annnm  be 
shall  be  required  to  pay  for  the  support 
of  the  child,  within  a  maximum  limit  of 
$50.  The  conclusion  of  the  Jury,  under 
the  direction  of  the  court,  on  the  queiitiun 
ot  paternity,  and  of  the  cfiurt  fixing  the 
sum  to  be  annually  paid  by  tbe  father, 
are  the  essentials,  and  only  essentials,  of  a 
Judgment  In  mc.h  proceeding,  when  Juris- 
diction to  hear  and  determine  It  has  at- 
tached. E7ery  thing  else  necewary  to  be 
done  In  the  proceedings,  and  the  manner 
of  doing  it,  covering  tbe  initiation,  prose- 
cution, and  effectuation  of  tbe  remedy.  Is 
prescribed  by  tbe  statute.  Code,  S  4842  et 
seq.  It  follows  that  on  a  motion  to  enter 
a  Judgment  nunc  pro  tunc  against  the  de- 
fendant In  this  proceeding  the  evidence  for 
the  movant  need  only  show  a  Jury  and 
verdict  deternilnlne  the  Issue  of  paternity 
against  the  alleged  father,  and  the  deter- 
mination of  the  trial  Judge  as  to  the 
amount  per  annum  to  be  paid  by  tbe  de- 
fendant. With  these  facts  In  evidence,  the 
law  Itself  directs  the  lodgment  which  shall 
be  entered.  Id.  {  4854.  It  U  not,  ot 
course,  to  be  doubted  that  competent, 
and,  when  they  have  been  made,  the  best, 
evidence  of  these  facts  on  such  motion, 
are  the  bench  notes  of  tbe  Judge,  entered 
at  tbe  time,  of  tlie  hearing  on  the  trial 
docket  of  the  court  agalust  the  case  as 
thereon  entitled  and  set  forth.  1  Black. 
Judgm.  \  185;  Whorley  v.  Railroad  Co..  72 
Ala.  20;  Brainlet  v.  Pickett,  (note,)  12 
Araer.  Dec.  3o2,  353:  1  Aroer.  &  £ng. 
Enc.  Law,  pp.  80-82.  In  tbe  caae  at  bar 
these  entries  by  tbe  prosiding  Judge  show 
that  a  Jury  came  and  returneid  a  verdict 
In  favor  ot  the  state.  But  onelusae,  aa 
we  have  seen,  could  have  been  submitted 
to  the  Jury,  namely,  whether  the  defend- 
ant Is  tbe  real  father  of  the  child  or  not. 
Code,  S  4851.  That  issue  Is  between  the 
state  and  the  defendant.  It  Is  to  be  as- 
sumed that  that  was  the  Issue  upou 
which  the  trial  was  had, and  that  the  ver- 
dict wai}  responsive  to  It.  Tbe  finding  ot 
that  Issue  in  favor  ol  the  plaintiff,  tlie 
state  of  Alabama,  la  the  manifest  equiva- 
lent of  a  verdict  ascertaining  that  the  de> 
fendant  is  thefatherof  the  bastard.  This, 
therefore,  Is  a  full  and  complete  showing' 
as  to  the  determination  of  the  main  ques- 
tion— that  of  paternity— agalust  the  de- 
fendant. The  only  factor  not  supplied  by 
the  statute  then  lacking  to  a  perfect  di- 
rection to  the  clerk  of  the  court  to  enter 
Judgment  on  the  records  Is  supplied  by  the 
further  docket  entry:  "The  court  flxee 
the  sum  of  $50  per  annum  for  tea  years  to 
be  paid  by  the  defendant  for  the  support 
and  education  of  the  child. "  The  two  en- 
tries fully  evidence  a  verdict  found,  and 
Judgment  thereon  pronounced.  As  to  tbe 
record  form  and  contents  of  such  Judg- 
ment the  statute  specifically  providra. 
The  entry  thereof  was  a  niere  clerical  duty 
of  the  clerk,  guided  and  directed  by  these 
entries  covering  and  determining  all  the 
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Issues  committed  to  the  court  and  Jury, 
and  by  the  statute  as  to  every  reQulsite 
of  the  Jadgnient  except  these  issues. 
These  entries  and  the  law,  in  other  words, 
"show  what  the  Judgment  should  have 
been,  and  what  the  court  must  be  pre- 
sumed to  have  Intended  It  should  be;" 
and  It  became  the  clerk's  duty  to  enter  on 
the  records  sucb  Judgment  as  the  law  re- 
quired should  be  entered  upon  the  findins 
of  the  issueB  In  the  case  In  the  manner  evi- 
denced by  these  bench  notes.  Norton  t. 
Sanders,  7  J.  J.  Marsh.  12.  This  clerical 
daty  having  been  omitted  at  the  term  of 
the  court  at  which  it  should  have  been 
discharged,  there' can  be  no  doubt  of  the 
court's  power  to  order  the  entry  of  rec- 
ord to  be  made  at  a  subsequent  term,  the 
law  and  the  evidence  furnishtng  the  date 
necessary  to  the  exercise  uf  the  power.  I 
Black,  JudKm.  §  130;  1  Amer.  &  Eng. 
Enc.  Law,  p.  81;  Freem.  Judgm.  §§  71.  72. 
And  the  entry  which  was  ordered  to  be 
made,  and  was  made,  nunc  pro  tancy  sets 
oat  In  all  respects  the  Judgment,  and  the 
only  Jadgmeut.  which  under  the  law  and 
the  iiadlngs  of  the  court  and  Jury  could 
have  been  entered  tn  the  cause;  treating) 
aa  we  feel  Justified  In  doing  front  the  w  hole 
record  before  us,  its  requirements  that  the 
bond  provided  for  therein  obuuld  he  ap- 
proved "by  the  Judge  of  this  county,"  to 
iDvolve  a  mlHprUion  of  the  copy lat  who 
prepared  this  transcript  whereby  "coun- 
ty "was  Inserted  for  the  word  "court." 
Affirmed. 


Tknnessbb  River  Transp.  Co.  v.  Kava- 

NAUGH  et  nl. 
iSttpreme  Court  of  Alabama.   May  28, 1891. ) 

ATTACaMB5T^-STBAK-BOAT  COHFAXIBS— EVIDBNCB 

or  Agbmct— CoimiACTS. 

1.  Defendant  blred  a  barge  from  plaintlffit 
foe  a  certain  per  diem,  with  an  agreement  that, 
if  it  were  not  retnroed  in  as  good  condition  as 
when  hired,  defeodaat  was  to  pay  the  agreed 
valoe  of  the  barge  as  upon  a  Mle.  The  rarge 
was  returned  in  a  worthless  state.  Held,  that 
plaintiffs'  claim  is  a  "debt"  or  "a  moneyed  de- 
mand, the  amount  of  which  can  be  certainly  as- 
eertalned, "  within  the  meaning  of  Code  Ala.  H 
1909,  3081,  and  will  support  an  attaebmnkt 

S.  To  show  that  a  person  is  the  agent  of  s 
transportatioD  company,  and  antborised  to  oon- 
traot  for  It,  a  contract  to  purchase  goods  which 
ia  prima  facie  that  of  th»  agent,  individQally,  is 
■dmissible,  where  there  is  testimony  that  the 
pK^wrty  80  porchased  was  retsogni^  by  tiie 
transportation  company  as  its  own. 

8.  b  an  action  agldost  a  oorporatlcn  on  a 
contract  made  by  one  alleged  to  be  its  agent, 
(diarges  which  submit  to  the  Jury  the  construc- 
tion of  by-law*  ctf  the  oompany  relating  to  the 
mwtntment  and  powers  of  agents  are  properly 
rexosed. 

4.  It  is  a  question  of  fact  for  the  Jury,  and 
not  one  of  law,  whether  the  use  of  a  barge  falls 
within  the  scope  of  the  business  of  a  corpora- 
tion cluurtered  to  operate  steam-boats  on  a  navi- 
gable river,  and  to  carry  freight  and  paaaengers. 

Appeal  from  city  court  of  Decatnr. 

Tills  was  an  action  brought  by  the  np- 
pelleea  against  the  apiwllant  corportition, 
and  songht  to  recover  C400Ior  a  barge, 
and  was  commenced  by  attachment.  All 
the  facts  and  the  tendency  of  the  evidence 
are  sufticlently  stared  in  the  opinion  of 
this  court.  There  were  many  exceptions 
reserved  to  the  rulings  of  the  lower  conrt 


upon  the  admission  of  the  evidence.  This 
court  In  Its  opinion  announce^  the  princi- 
ples that  should  govern  la  the  admissloo 
and  exclusion  of  sach  evidence,  and  ap- 
plies them  generally  to  the  evidence  found 
in  the  record,  and  thus  renders  it  unneces- 
sary to  state  these  rullntcs  in  detail.  Dur- 
ing the  trial  of  the  cause  there  was  offered 
In  evidence  the  following  sections  of  the 
by-laws  of  the  defendant  corporation. 
"  (9)  Tbedlrectora  shall  appoint  a  general 
manager,  whose  duty  It  shall  be  to  look 
after  the  genernl  Interest  of  the  company 
in  all  business  transactions  pertaining  to 
the  general  managoment  of  the  business, 
under  the  directions  of  the  board  of  direct- 
tore.  ■*  "(U)  Ail  moneys  shall  be  paid  to 
the  treasurer  and  deposited  In  tbenameof 
the  company.  All  bills  must  be  presented 
to  the  treasurer  tor  payment,  approved 
by  the  general  manager  or  the  company'^ 
authorized  agent.  All  checks  shall  be 
signed  by  the  treasurer.  (15)  No  officers, 
agents,  or  employe  shall  have  any  right 
to  contract  debts  against  the  company, 
except  the  general  manager,  treasurer,  or 
such  agent  as  may  have  authority  to  do 
BO  from  the  general  manager  or  board  of 
directors."  It  is  not  averred  In  the  bill  of 
exceptions  that  all  the  evidence  adduced 
on  the  trial  is  stated  therein.  Among  the 
charges  asked  by  the  plaintiffs  In  writing, 
and  given  by  the  court,  is  the  following: 
"  (7)  If  the  by-laws  of  the  Tennessee  River 
Transportation  Company  give,  expressly 
or  by  implication,  authority  to  the  gen- 
eral manager  to  appoint  agents,  then  any 
contract  made  by  an  agent  appointed  by 
the  general  manager  In  this  case,  (If  any 
such  agent  there  was,)  if  you  further  be- 
lieve that  sucb  contract  was  in  the  scope 
of  the  agent's  authority,  the  company 
would  be  bound  on  suctactmtract,  (If  any,) 
and  caDnotescapettaeconsequenceB  In  this 
snlt.  *  The  defendant  excepted  to  the  ^v- 
Ing  of  this  charge  by  the  court,  as  well  aa 
to  the  others  given  by  the  court  at  the  re- 
quest of  the  plaintiffs.  The  defendant 
then  requested  the  court  to  give  the  fol- 
lowing among  other  written  charges,  and 
duly  excepted  to  the  court's  refusal  to 
give  each  of  the  charges  as  asked.  (9)  "If 
yon  believe  from  the  evidence  that  the 
charter  and  by-lawB  of  defendant  would 
not  autliorlse  the  general  managerto  pur- 
chase the  barge,  then  any  contract  made 
by  the  general  manager,  or  any  one  ap- 
pointed by  him,  would  not  bind  the  com- 
pany.** (11)  "If  the  by-laws  of  defendant 
do  not  authorize  a  purchase  of  a  barge 
without  authority  from  the  board  of  di- 
rectors, tfi^  the  general  manager  cannot 
confer  that  authority  on  any  one  else  to 
purchase  it  without  authority  from  the 
board  of  directors."  (12)  "If  the  Jury  be- 
lieve that  Hobbs  bad  no  authority  from 
defendant  to  purchase  the  barge,  and  that 
defendant  did  not  afterwards  ratify  the 
purchase,  you  maat  find  for  defendant.** 
(13)  "  If  you  believe  from  the  evidence  that 
no  agent  of  the  defendant  was  employed  to 
purchase  this  barge  without  authority 
from  the  board  of  directors  of  defendant, 
then  you  must  find  for  the  defendant. "  (15) 
"The  general  manager  would  have  no  au- 
thority to  purchase  barges  or  boats  un- 
less authorized  by  the  charter  and  by- 
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lawH  of  defeudant,  or  a  special  ordinance 
by  the  directors  glvinf;  him  euch  author- 
ity, and,  unless  this  authority  be  abowu 
by  the  evidence,  the  lary  will  find  for  the 
defendant. "  (17) "  The  mere  declarations  of 
an  officer  of  a  corporation  are  not  compe- 
tent evidence  of  themselTeii  to  bind  the 
corporation. "  There  was  judgment  fur  the 
plaintiffs,  and  the  defendant  appeals. 

Brlckell,  Harris  &  Es^txr^  (or  appellant. 
£.  TF.  Godbetjr,  tor  appalleee. 

Stone,  C.  J.  The  present  salt  was  com- 
menced by  original  attachment^  at  law, 
agalDSt  the  appellant,  a  lorelirn  corpora- 
tion. Incorporated  under  the  laws  of  the 
state  of  Tennessee.  The  affidavit  for  at- 
tachment seta  forth  that  "the  Tennessee 
River  Transportation  Company  Is  Justly 
Judebted  to  W.  K.  KavnnauRh  and  L.  T. 
Kavanaugh.  aa  partners  composing  the 
firm  of  Kavnnaugh  Bros.,  In  the  snm  of 
four  handred  dollars,  after  allowing  all 
just  oOauts  and  diaconnts,  and  that  the 
said  Tennessee  RlverTransportation  Com- 
pany resides  out  of  the  state  of  Alabama, " 
etc.  Defendant  moved  to  dissolve  and 
quash  the  attachment,  on  the  ground 
that  the  process  was  sued  out  before  the 
clerk  and  register  of  the  city  court  uf  De- 
catur, and  that  the  demand  saed  for  was 
not  Buch  an  one  as  that  the  statnCe  au- 
thorized that  officer  to  Ihsup  an  attachment 
lor  Us  enforcement.  The  precise  objection 
was  that  the  demand  sued  for  was  not  "  a 
debt"  nor  "a  moneyed  demand,  the 
amount  of  which  [cuuld]  be  certainly  as- 
certained." Code  188fi,  5  2929,  subds.  1,  2. 
S  3931.  The  only  testimony  offered  on  the 
motion  to  dissolve  was  that  of  one  of  the 
KavanauRh brothers.  Hetestlfledthatthe 
transportation  company,  through  Hobbs. 
Its  agent  at  Decatur,  obtained  from 
Havana  ugh  Bros,  the  use  of  a  barge  to  be 
used  by  the  company  In  its  business  of 
transporting  freight  on  the  Tennessee 
river;  that  the  terms  of  the  letting  were 
that  the  transportation  cumi;aay  would 
pay  two  and  M  halt  dollars  per  day  hire 
lor  the  barge,  with  a  further  stipulation 
that,  if  the  barge  was  not  returned  In  as 
good  plight  as  when  received,  then  it  was 
to  be  a  bargain  and  sain  to  the  trans- 
portation company  at  the  agreed  price 
ot9(}75.  He  testified  further  that  the 
transportation  company  kept  the  barge 
about  80  days,  and  then  offered  to  retnm 
It  In  a  ruined  condition.  Failing  to  return 
the  barge  in  as  good  condition  as  when 
received,  Kavanaugb  Bros,  claim  that 
the  transportation  company  thereby  con- 
stituted itself  the  purchaser  at  its  agreed 
value.  Why  the  present  suit  Is  for  f 400 
Instead  of  9^75,  the  alleged  agreed  value.  Is 
nut  attempted  to  be  explained.  Possibly 
Kavnnaugh  Broa.bad  realised  something, 
Ar  there  waa  some  cross-demand.  The 
city  court  overruled  the  motion  to  dis- 
solve, and  we  think  rightly.  If  the  agree- 
ment was  aa  testified  by  Kavanaugb,  then 
the  failure  to  return  the  barge  in  like  con- 
dition as  when  received  converted  the 
hiring  Into  a  purchase,  and  the  liability 
Into  a  debt  or  ascertained  moneyed  de- 
mand. 2  Bunj.  Sales,  794  et  aeq.;  3  Brick. 
Dig.  5  25.  The  Tennessee  River  Trans- 
portation Company  is  a  corporation  de- 


riving Its  powers  and  lawful  organization 
from  the  state  of  Tennessee  It  whs  In- 
corporated under  a  genecal  statute  Inpro- 
cedings  bad  In  Hamilton  county, — the 
county  in  which  the  city  of  Chattanooga 
has  its  attus.  It  Is  familiar  knowledge 
that  Chattanooga  Is  on  the  bank  of  the 
Tennessee  river,  which  flows  for  mauy 
miles  through  each  of  the  states  of  Ten- 
nessee and  Alabama.  The  charter  of  the 
transportation  company  la  set  out  in  the 
transcript,  together  with  many  by-laws  of 
the  corporation.  The  general  purpose 
and  powers  of  the  corporation  are  set 
forth  in  the  charter.  They  are  compre- 
hensive. Its  chief  bnalneaa  nisy  be  gath- 
ered from  the  following  extract  from  the 
charter:  "The  said  company  Is  author- 
ized tobniid  or  purchase  steam-boats,  and 
ply  the  same  from  one  to  another  town 
or  city  in  this  state,  or  beyond  the  lines  of 
the  state,  receive  and  carry  freight  and 
paaaengers.  Issue  bllta  of  ladinK  in  the  cor- 
porate name,  make  all  contracts  for  the 
purchase  of  anppllea  tor  said  steam-boats, 
and,  in  general,  to  do  and  perform  all  acts 
connected  with  the  running  of  steam- 
boats or  packet  lines."  There  are  other 
provisions  In  the  charter  which  confer 
large  powers.  The  by-laws  copied  In  the 
statement  of  facts,  and  utlier  teatimoay 
found  la  the  record,  tend  to  show  that 
the  "general  manager"  of  the  corporation 
was  clothed  with  large  powers  in  the 
government  and  general  management  of 
the  aRaIrs  of  the  transportation  company. 
The  theory  on  which  it  la  claimed  tiie 
present  suit  Is  maintainable  Is  that  Hobbs 
was  the  agent  ol  the  Tennessee  Blver 
Transportation  Company  at  Deeatar, 
Ala.,  and  that  as  such  he  made  the  con- 
tract with  Kavanaugb  Bros,  set  forth 
above,  by  which  the  transportation  com- 
pany obtained  the  lease  and  custody  of 
the  barge  the  value  and  price  of  which 
tills  suit  Is  brought  to  recover.  The  de- 
fense takes  several  shapes:  First,  that 
Hobbs  made  no  contract  for  the  com- 

Kany,  or  in  Its  name,  but  that  he  hired  the 
arge  (or  his  own  use;  second,  that  he 
was  not  Its  agent;  and,  third,  that  the 
transportation  company  was  without 
corporate  power  to  make  the  contract. 
The  testimony  in  the  record  before  us  Is  in 
lamentable  conflict,  and  exceptions  were 
reserved  tn  much  that  was  offered  to  be 
proved.  It  Is  not  our  Intentio!)  to  notice 
every  exception,  but  to  state  general 
principles,  and  then  apply  them  to  certain 
of  the  trial  court's  rulings.  The  old  rule 
that  corporations  can  speak  and  act  only 
through  their  governing  bodies  has  beeu 
very  much  relaxed.  Commercial  necessity 
demanded  the  relaxation.  Trading  cor- 
porations, or  such  as  are  engaged  in 
transportation  to  or  from  distant  points, 
and  some  others,  would  be  greatly  em- 
barrassed or  retarded,  if  required  to  con- 
form strictly  to  specified  forms  once 
deemed  essential  In  corporate  action. 
Hence,  In  the  ordinary  dealings  of  trading 
corporations,  and  within  the  scope  and 
purview  of  their  chartered  powers,  the 
same  intendmenta  and  Implications  arise 
as  would  spring  out  of  similar  acts  or 
condnet  of  natural  persons.  Railroad  Co. 
T.  Kldd,  29  Ala.  221;  Railway  Co.  r. 
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Propst,  83  Ala.  518,  .*t  Soath.  Rep.  764;  1 
Mor.  Prir.  Corp.  9  8fiR  et  eeq.;  Wood's 
Field.  Corp.  S  182  et  seq.;  I  Amer.  &  Eog. 
Enc.  Law,  369. 

Mucb  testlmoDy  waa  Introdnced,  and 
exceptloDB  reserved  to  Its  admlaston,  of 
acts  and  transactions  had  with  Hobbs,  In 
wblrh  be  represanted,  or  assume*!  to  rep- 
resent, the  TenneRset)  Blver  Transporta- 
tltm  Company  as  Its  accent,  ana  or  tlie 
transportation  company's  ratification  uf 
such  actH.  Testimony  ol  this  character 
was  clearly  legal,  as  tending  to  prove 
that  HobbB  was  the  company*B  agont. 
Oalbreatb  Cole,  61  Ala  139;  Wonuck  t. 
Bird,  68  Ala.  noO;  3  Brick.  Dig.  p.  22,  S  46. 
As  tending  tu  prove  that  Hobbs  was 
agent,  and  that  tlie  barge  was  employed 
In  and  aboat  the  business  of  the  trans- 
portation company,  a  written  contract 
was  put  In  evidence  against  the  objection 
of  defendant.  The  first  clause  o(  the  con- 
tract Is  astollowa:  "This agreement  made 
between  H.  A.  Sparrow,  agent  of  the 
American  Oak  Extract  Company,  and  C. 
H.  Hobbs,  ajcent  uf  the  Tennessee  Blver 
Transportation  Company. "  The  last 
clause  is  as  follows ;  "  The  above  i)ers()nal 
property,  all  for  the  sum  of  two  hundred 
and  twenty-five  60/100  dollars  paid  by  re- 
ceipt of  the  Trans.  Co.,  and  charged  to 
their  account  on  the  books  ol  the  Ameri- 
can Oak  Ex.  Co."  This  contract  was 
signed,  "H.  A.  Sparrow.  C.  H.  Hobbs." 
Tlie  objection  to  this  paper  as  evidence 
was  that  nn  Its  face  It  was  the  Individual, 
personal  contract  of  C.  H.  Hobbs,  and  not 
the  contract  of  the  transportation  com- 
pany. Prima  fucle,  this  may  be  true.  But 
there  was  testimony  tending  to  show 
that  the  transportation  company  recog- 
nized the  property  purchased  as  Its  prop- 
erty, and  subsequently  sold  It  back  to  the 
American  Oak  Extract  Company.  The 
testimony  further  tended  to  prove  that 
the  purchase  of  the  barge  was  Intended  to 
he  and  was  for  the  transportation  com- 
pany,  and  not  Tor  Hobbs.  Such  testimo- 
ny was  admissible,  and  a  contract  thus 
executed  may  be  shown  to  be  in  fact  the 
contract  of  the  corporation,  and  not  of 
the  Indivldnal  Kignlug  It.  Drake  v.  Flew- 
ellen.  S&  Ala.  1U6;  Bank  v.  Flannett,  87 
Ala.  222.  The  city  conrt  did  not  err  In  re* 
cdvlng  this  testimony,  nor  In  allowing 
proof  uf  acts  done  by  Hobbs.  which  the 
trnnsportatlon  company  recogalsed  as  Its 
acts. 

It  was  doubtless  a  material  question  in 
the  trial  conrt  whether  theemployment  of 
barges  was  one  of  the  agencies  by  which 
the  transportation  company  exercised,  or 
proposed  to  exercise,  the  fDuctions  of  the 
corporation.  Aa  matter  of  law.  we  can- 
not know  that  such  was  not  the  case. 
The  bin  of  exceptions  does  not  purport  to 
set  out  all  the  testimony,  and  It  Is  silent 
on  this  qnestluu.  Whether  Hobbs  was 
agent  of  the  company,  whether  the  barge 
was  used  In  its  bUHlness,  whether  It  vaa 
leasni  by  him  for  the  company,  or  (or  his 
own  private  porposes,  were  qnestions  of 
fact  fur  the  fnry.  and  not  of  law  for  the 
conrt.  We  cannot  presume  there  was  an 
omlsflioQ  of  materia]  teetlmon.v,  and 
make  the  record's  silence  a  predicate  for 
presamtng  error.  Nor  can  we,  as  matter 


of  law,  affirm  that  the  transportation  com- 
pany's charter  did  nut  authorize  the  em- 
ployment uf  barges  in  its  business.  This, 
too,  was  a  question  of  fact  fur  the  Jury, 
under  proper  Instructlous.  We  have  thus 
shown  that  the  chief  grounds  upon  which 
the  liability  of  the  company  depended 
were  questions  of  fact.  There  was  testi- 
mony teudlng  to  show  that,  by  acts  of 
ratification,  the  transportRtlon  company 
furnished  proof  that  Hobbs  was  Its  au- 
thorized agent,  and  that  he  made  the  agree- 
ment for  the  use  of  the  barge  as  such 
agent.  3  Brick.  Dig.  pp.  20,  21.  »  17,  20, 
41, 44.  This  testimony  made  each  uf  these 
inquiries  aquestlon  uf  tact  for  thejury,  and 
had  the  effect  of  letting  In  the  evidence  of 
acts  dune  by  Hobbs  which  shed  light  on 
the  issue  before  the  Jury,  not  as  per  se 
tending  to  prove  he  was  agent,  but  as  tend- 
ing to  pruve  the  fact  and  terms  of  the  hlr> 
'ing.  In  the  event  thejury  foand  he  was  the 
agent  of  the  transportation  company, 
and  the  rule  has  this  further  extent.  If 
thejury  was  convinced  by  evidence  other 
than  his  admissions  that  he  was  the  eom- 
pauy's  agent,  then  any  act  done  by  him 
within  the  line  of  his  agency,  and  within 
the  scope  of  thecompany  s  chartered  pow- 
ers, was  binding  on  it ;  and  any  declaration 
made  by  him  accompaoylDs  an  act  of  agen- 
cy, and  explanatory  thereof,  was  equal- 
ly admissible  on  the  doctrine  of  resgestso. 
But  this  doctrine  does  not  'let  In  the 
agent's  admlBsiona  of  a  past  or  outside 
transactlun  not  In  negotiation  or  process 
of  consummation  at  the  time  ol  the  ad- 
mlBsiun.  It  must  be  res  gestse  of  some- 
thing then  occurring,  and  not  a  narrative 
of  a  past  transaction.  8  Brick.  Dig.  p. 
419,  S  187 et  seq. :  1  Ureenl.  Er.  SS  US.  114;  :i 
Whart.  Ev.  S§  1178,  1183. 

In  several  Instances  pending  the  trial 
witnesses  were  permitted  to  testify  to  what 
Hobbs  had  told  them  of  some  past  traus- 
actlon,  or  uf  some  alleged  tact  not  then 
occurring.  This  was  error,  even  It  it  be 
conceded  that  Hobbs  was  agent  of  the  de- 
fendant corporation.  His  admissions,  aa 
we  have  seen,  unless  made  in  connection 
with  some  act  of  agency  done  by  him,  are 
not  competent  evidence  against  the  trans- 
portation company.  Several  of  the 
charges  asked  are  so  framed  as  to  submit 
to  the  jury  the  Interpretation  of  the  char- 
ter and  by-laws  uf  the  defendant  corpora- 
tion, and  theezteut  of  power  they  con- 
ferred In  the  matter  of  appolnttug  agents. 
Chaise  7,  given  at  the  Instance  uf  plain- 
tiff, and  charges  9,  U.  13. 14,  and  16  asked 
by  defendant,  are  ail  faulty  In  this  respect. 
The  proper  interpretation  of  the  charter 
and  by-laws  was  for  the  conrt  to  deter^ 
mine,  and  In  no  sense  a  qneetlon  for  the 
Jury.  Inge  v.  Murphy.  lOAla.  885.  We  do 
uot  think,  however,  that  the  charter  and 
by-laws  nf  the  trauRpurtatlun  company 
must  be  alone  looked  to  in  determining 
the  power  of  the  corporation  to  appoint 
ugent<i.  the  extent  of  power  such  agents 
can  exercise,  and  whether  In  ItH  bUHluess 
it  was  necessary  or  proper  for  It  to  em- 
ploy barges.  Much  must  depend  ou  the 
character  of  the  business  In  which  the  cor- 
poration was  engaged,  the  habits  and 
nuvlgabllity  ot  the  Tenneitsee  river,  and 
the  rules  and  cnstoms  of  the  trade  adopt- 
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ed  anci  pursued  by  tbetraoBportatloncoin- 
puny  In  cond  uctlng  Its  liuslness.  TheTen- 
neesee  river  flows iilany  miles  tbrougbtwo 
Btatm.  and  to  carry  on  the  business  of  the 
corporatlnn  properly  would  require  many 
agents  distributed  along  tbe  Hoe.  Wheth- 
er the  use  of  a  barge  Tell  within  tbe  scope 
of  tbe  basfness  operations  and  its  mode  of 
conducting  tbem  was  a  question  of  faf't 
for  tbe  Jury,  and  not  of  law  for  tbe  court. 
If  the  Jory  find  tbat  sach  was  Ita  custom, 
and  farther  find  that  Hobbs  was  tbe  com- 
pany's agent,  and  as  such  made  the  al- 
leged contract  with  Kavanaugb  Bros., 
and  that  tlie  transportation  company 
took  charge  of  tbe  barge,  and  used  and 
destroyed  It  In  Its  own  business,  then  the 
transportation  company  Is  liable.  On  the 
other  baud,  if  It  is  not  shown  that  the 
nse  of  a  barge  was  within  the  range  of  tbe 
transportation  company's  methods  uf  do- 
ing business,  then  Hobbs  bad  no  authori- 
ty to  bind  the  company  for  the  safe  re- 
turn of  the  barge,  and  the  plaintiff  can- 
not recover  In  this  suit.  In  such  c;ase.  If 
any  recovery  could  be  had  against  the 
transportation  company.  It  wonld  have 
to  be  songht  In  a  dllTereut  form  of  action, 
for  the  negligent  Injury  or  destruction  of 
the  barge.  If  the  Injury  was  suffered 
throngh  the  negligence  of  the  transporta- 
tion company.  So  if,  as  defendant  con- 
tends, Hobbs  hired  the  bai^e  In  his  own 
name  and  for  bis  own  purposes,  and  not 
as  tbe  agent  «r  the  transportation  com- 
pany, then  jpliUnUffs  cannot  reeoverln  this 
action,  wis  will  not  comment  on  all 
charges  asked  by  defendant.  Those  num- 
bered 13  and  17  ought  to  have  been  given. 
What  we  have  said  will  furnish  asufflclent 
guide  for  ftnot&er  trial.  Reversed  and 
remanded. 


Thouas  v.  State. 
Supreme  Court  of  Alabama.   May  96, 1891.) 
Uss  or  Obscene  Lanouaoe. 
One  who,  though  wUbout  knowing  of  the 
presenoe  of  a  female.  Intentionally  uses  abusive 
and  olMoane  langaage,  which  Ib  heard  by  her,  is 
ffulity  under  Code  Ala.  1886.  |  4US1,  prohibiting 
the  use  of  such  language  in  the  presenoe  or  hear- 
inff  of  any  female. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  AnmNOTON,  Judge. 

The  appellant  was  indicted,  tried,  and 
convicted  for  using  abusive,  Insulting,  and 
obscene  language  In  the  presence  of  a  fe- 
male. The  testimony  of  tne  state  tended 
to  show  that,  while  engaged  In  a  quarrel 
with  his  wile  near  the  dwelling-house  of  a 
female,  he  used  abastve  and  uhB<-ei)e  lan- 
guage, wEiich  was  heard  by  the  female 
while  sitting  In  her  room.  Di;feu(lant  tes- 
tified that  what  he  9ald  was  not  addressed 
to  the  female,  and  was  not  Intended  for 
her  ears;  that  he  did  not  know  she  whs 
within  hearing  distance.  Code  Ala. 
§4031,  provides  that  any  person  who,  in  the 
pi-esence  or  hearing  of  any  female,  uses 
abusive,  insulting,  or  obscene  language, 
must  he  fined,  etc. 

Jofi  C!illoway,UiT  appellant.  W.  h.  Mar- 
tin, Atty.  Qen.,  for  the  State. 

McClrllan.  J.  Appellant  was  convict- 
ed under  an  Indictment  for  nslng  abaslve. 


insulting,  or  obscene  language.  In  viola- 
tion uf  section  4031  of  the  Code.  But  one 
question  Is  raised  by  tbe  record.  Tbat 
was  reserved  by  an  exception  to  tbe  fol- 
lowing charge  given  at  the  Instance  of  the 
state:  "The  only  Intention  the  state  is  re- 
quired to  prove  in  this  case  is  the  Inten- 
tion to  use  abusive,  InsnUing,  ur  obscene 
language,  If  such  language  was  in  fact 
used  lu  tbe  presence  or  bearing  of  a 
woman.**  The  exception  Js  untenable. 
Tbat  tbe  charge  correctly  asserts  tbe  law 
Is  so  clear  In  principle,  and  so  fully  sup- 
ported by  onrownadjudicatlons.as  not  to 
need  or  admit  uf  discussion.  Henderson 
V.  State,  68  Ala.  193:  Bain  v.  State,  61  Ala. 
76;  Mullens  v.  State.  82  Ala.  42.  2  8uutb. 
Rep.  481.  The  Judgment  of  tbe  city  court 
Is  affirmed. 


Rbtnouw  t.  Static. 
(Supreme  Cauri  of  Aldbaima.  May  28, 18tfl.) 

CbIIONAL  Law— iKDtOTKBNl^VASIAHOB— AjcBin>- 

Msm. 

1.  An  itMUotmeDt  oontalnlng  a  slngto  count 
charged  that  defendant  felonfoosly  took  and 
carried  away  three  dollar  bills,  and  also  two 
five-dollar  bills.  The  proof  showed  that  he  took 
two  five-dollar  and  three  ten-dollar,  but  no  one- 
dollar,  bills.  Held,  that  the  indictment  could 
be  amended  with  defeudBnt's  consent,  or  the 
prosecution  dismissed,  on  his  refusal  to  consent, 
under  Code  Ala.  18M,  f  providing  that  an 
indictment  may  be  amended  wltb  defendant's 
consent  when  any  peraon.  property,  or  matter 
therelD  stated  is  incorcoctly  described;  and  seo- 
tlon  48B(L  providing  tdiat,  If  defendant  will  not 
consent  to  the  amend  men  t,  the  prosecution  may 
be  dlBmtssed,  at  any  time  before  the  Jury  retires, 
as  to  tbe  oount  to  which  the  variance  applies, 
and  the  court  may  order  auother  todlctmeat  to 
be  preferred. 

3.  If,  after  the  court  tias  ordered  the  prose- 
ontion  dismlsaed  on  defendant's  refusal  to  oon- 
sent  to  the  amendment  of  the  indictment,  the  de- 
fendant does  consent  thereto,  and  the  trial  pro- 
ceeds, be  therelqr  waives  any  right  to  object  that 
the  case  should  have  gone  to  ttie  Jury  fritbout  tbe 
amendment. 

Appeal  from  city  court  of  Montgomery ; 
Thomas  M.  Aurinuton,  Judge. 

Joe  C»UowHy,  lor  appellant.  W.  X, 
Martin,  Atty.  Gen.,  lor  tbe  State. 

Stonk,  0.  J.  The  Indictment  In  tbts 
case,  as  returned  by  the  grand  Jury  a 
"true  bill,"  charged  that  the  defendant 
"feloniously  took  und  carried  away  three 
dollar  United  States  treasury  notes,  or 
national  banlc  bills,  or  United  States  gold 
certificates,  or  United  States  silver  certtfl- 
cates."  Under  uar  statute  (Code  18H6. 
%  4385)  this  disjunctive  form  of  averment 
Is  sufllcleut,  and,  if  the  proof  sustains 
tbe  averment  in  either  of  Its  alternative 
forms,  a  conviction  may  rightfully  be  liad. 
Wooster's  Case.  55  Ala.  217.  Our  statutes 
further  provide  that  "an  indictment  may 
be  amended,  with  the  consent  of  the  de- 
fendant, when  the  name  of  the  defendant 
is  lncorrectt.v  stated,  or  when  any  person, 
property,  or  matter  therein  stated  Is  In- 
correctly described."  Code,  $  4S89.  "If 
the  defenfiant  will  not  cunseut  to  such 
amendment,  tbe  prosecution  may  t>e  dls- 
mlHsed.at  any  time  before  the  Jury  retires. 
DS  to  tbe  count  In  the  Indictment  to  whlcb 
the  variance  applies;  and  the  court  may 
order  another  indictment  t»  be  preferted 
at  the  same  or  at  a  Buhseqoent  term.  In 
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which  case  an  entry  of  record  ninst  be 
made, "  etc.  Code,  S  4d90.  The  Indictment 
in  this  case  charsea  not  only  the  Bteallnj; 
of  three  dollar  bllla.  It  sroea  further,  and 
charges  In  the  same  count  the  larceny  of 
two  five*dollar  bllla,  deacribed  In  other  re- 
spects as  the  three  dollar  bills  were  de- 
scribed. The  tedtlmony  did  not  tend  to 
abow  that  any  one-dollar  bills  had  been 
stolen,  but  showed  that  three  ten  and 
two  Ave  dollar  bills  had  been  stolen.  In 
other  respects,  the  proof  corresponded 
with  the  charge  made  in  the  Indictment. 
At  this  stage  uf  the  trial  the  solicitor 
nioved  the  court  for  leave  to  enter  a  nolle 
proaeqai,  and  to  place  the  defendant  un- 
der bond  to  appear  and  answer  to  anoth- 
er Indictment  to  be  preferred,  unless  the 
defendant  would  consent  to  amendment 
of  the  Indictment  so  as  to  make  It  corre- 
spond with  the  proof.  This  wasbeforetbe 
Jury  retired.  We  now  quote  from  the  bill 
of  exccptiuos:  "The  defendant  reused  to 
consent  to  an  amuudment  of  the  Indict- 
ment, and  moved  the  court  to  proceed 
with  tbe  trial.  The  court  overruled  this 
motion  of  defendant,  and  the  defendant 
excepted.  The  court  then  ordered  prose- 
cation  dlsmlsaed.  and  another  indictment 
to  be  found.  The  defendant  thereupon 
moved  the  court  to  dlschari;^  blm  from 
farther  custody.  This  motion  being  over- 
rale(l,the  defendant  excepted  to  tht) action 
of  the  court.  The  defendant  then  consent- 
ed to  the  amendment  of  the  Indictment  as 
proposed  by  the  solicitor.  This  being 
done,  the  trial  proceeded,  and  the  defend- 
ant was  found  guilty. "  There  is  verbal  in- 
accuracy in  the  foregoing  quotation,  man- 
ifest on  its  face.  If  the  prosecution  was 
In  fact  dismissed,  then  it  was  at  an  end, 
and  the  Jury  discharged.  And,  as  a  con- 
sequence, that  trial  could  not  progress, 
but  must  commence  anew,  and.  tor  aught 
that  we  can  perceive,  before  another  Jury. 
Yet,  as  matter  ot  fact,  tUu  trial  progressed, 
and  resulted  in  a  verdict  of  guilty.  While 
a  cause  is  progressing,  eveiythiiig  is  fji 
iJer/ until  some  definitive  action  Is  taken 
by  the  court.  It  Is  manifest  that  the  jury 
which  had  heard  the  testimony  continued 
in  charge  of  the  case,  and  rendered  the  ver- 
dict. \Ye  feel  bound  to  bold,  as  tne  legal 
effect  of  what  was  done,  that  the  defend- 
ant declined  to  consent  to  the  amendment 
antit  the  coartanuounced  the  Intention  to 
permit  a  2io//e  profsequi  to  bu  entered,  and 
ti>  hold  the  delenduut  In  custody  or  under 
bond  until  another  Indictment  could  be 
preferred;  that  upon  this  announcement 
the  defendant  preferred  to  agree  to  an 
amendment  of  the  indictment,  and  that 
the  trial  should  prugresa.  This  was  ac- 
cordingly done.  If  there  was  anything  in 
defendant's  point.  It  was  this:  He  liad 
been  put  on  trial  upon  an  Indictment 
which  charged  a  crime  known  to  the  law; 
the  case  was  submitted  to  a  jury,  and  ho 
was  tiiereby  put  in  Jeopardy;  the  cose  be- 
ing before  the  Jury,  it  could  not  be  taken 
from  them,  except  by  the  Jury's  failure  to 
agree  on  a  verdict  during  the  term  uf  the 
court,  by  the  consent  ot  the  accused,  or 
foruvarlance  between  the  allegations  and 
the  proof,  under  section  4390  of  the  Code 
of  188<I.  Except  upon  one  of  these  catt^ 
gories,  the  defendant  was  clearly  entitled 


to  have  the  jury  render  its  verdict;  and  If 
this  right  was  denied  hlra,  and  the  jury 
discharged  except  in  one  ot  tbe  categories 
stated,  such  discharge  would  beeqnivatant 
to  an  acquittal,  and  would  be  pleadable 
in  bar  of  further  prosecution.  McOehee 
V.  State,  5S  Ala.  360.  Tbe  defendant,  bow- 
ever,  lose  that  defense,  II  he  had  it,  by  con- 
senting to  the  amendment.  Ross*  Case,  55 
Ala.  177;  Martha's  Case.  26  Ala.  72.  It 
would  seem,  however,  that  thure  is  noth- 
ing In  tbe  point  sought  to  be  raised.  The 
indictment  contains  but  a  single  count: — 
the  mlsdeacriptloQ  is  found  In  that  count; 
and  to  not.  pros,  that  single  count  wonld 
necfssarily  leave  nothing  on  which  to  pro- 
cfled  with  the  trial.  We  are  unable  to  per- 
cflve  the  case  was  not  brought  directly 
within  the  statntu.  Afflrmed. 


Belllnger  v.  State. 
{SupretM  Court  qf  Alabama.  May  28, 1891. ) 
Uhuwfui.  Tbkporabt  Usb  or  Axotbjw*8  Ahi- 

HIL— iNDIOTMBRT— FbAOTIOB— INSTBUOTIOHB. 

1.  Code  Ala.  1880,  $  8861,  provides  that  "any 
person  who  takes  for  temponu-y  use^  or  uses  tem- 
porarily, any  animal  or  vehicle  wimout  the 
consent  of  t£e  owner,  •  •  •  and  without  a 
bona  Ade  claim  of  tiUe  thereto,  must,  on  convic- 
tion, be  fined :  »  •  •  bot  no  prosecntlon  must 
be  oommenoed  or  indictment  lound"  except  apon 
oomplaint  of  the  owner.  HelA,  that  wheUter  the 
prosecution  was  oommenoed  or  Indictment  found 
on  complaint  of  another  than  the  owner  is  mat- 
ter of  defense,  and  need  not  l>e  negatived  in  the 
indictment 

3.  Since  the  statate  Interdicts  and  punishes 
the  taking  tor  temporwy  use,  or  using  tempo- 
rari^,  of  another's  animal  or  vehicle,  without 
tike  owner's  consent,  and  prescribes  no  other 
element  of  the  misdemeanor,  an  instruotioD,  on 
indiotment  for  such  offoue,  to  aoquit  if  there 
was  no  wrongful  intent  coupled  with  tbe  wrong- 
ful act,  is  properly  refused. 

8.  An  ezoeption  to  the  refusal  of  an  Instruc- 
tion cannot  be  considered  anleas  the  record 
shows  that  when  asked  It  was  in  writing,  sinoe 
Code  Ala.  1888,  %  87S6,  provides  that  oharses 
moved  for  by  either  parly  most  be  In  writing. 

Appeal  from  city  court  of  Montgomery; 
Thouas  M.  AuitiNUTON,  Judge. 

Indictment  for  unlawlully  taking  the 
mule  of  another, and  using  It  temporarily, 
without  tbe  owner's  consent.  Code  Ala. 
1886,  !i  ^S61,  provides  that  "any  person  who 
takes  for  temporary  use,  or  uses  tempora- 
rily, any  animal  or  vehicle,  without  the 
consent  of  the  owner,  or  person  having 
control  thereof,  and  without  a  hova  Sae 
claim  of  title  thereto,  muut,  on  convic- 
tion, be  fined;  •  »  •  but  no  prosecu- 
tion must  he  commenced  or  indictment 
found,  under  tbis  section,  except  upon 
complaint  uf  tbe  owner,  or  person  having 
contnil  of  such  animal  or  vehicle."  See- 
tlon  i;756  requires  charges  moved  for  by 
either  party  to  be  In  writing. 

Ra.rEuiibtou,  for  appellant.  W.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

Stone.  C.  J  The  statute  (Code  1886,  S 
3861 )  is  of  relatively  recent  enactment,  and 
Is  somewhat  a  new  departure  In  criminal 
jurisprudence.  Still,  we  cannot  say  that 
it  WHS  not  called  for  by  considerations  of 
public  policy.  Its  object  was  to  prevent 
or  redress  a  grievance,  tbe  nature  of 
which  la  clearly  shown  by  the  tacts  of  the 
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cnne  before  ub.  After  flzlDjc  veoue  and 
time,  the  wltoesit  Weatherl;  teetlfled  that 
**be  rode  hia  niule  to  a  church  in  said  coun- 
ty, and  bitched  It,  and  went  into  a  honae 
In  whlcb  Rttta  Harris,  the  sister  of  de- 
fendant, lived,  and  stayed  a  few  minntea, 
and  then  went  out  again.  After  a  few 
hours  be  went  and  looked  tor  bis  mule, 
and  found  It  gone.  That  be  and  Ilison 
Weatherly  went  In  search  of  the  mnle  next 
I'.ay,  and  found  it  several  milea  away. 
That  he  owned  the  mule,  and  that  be  was 
the  prosecutor  in  the  case. "  The  mule  was 
lunnd  in  possession  of  the  defendant.  The 
court,  at  the  request  of  the  proaecntton. 
charged  the  Jury  that,  **  If  they  liellered 
the  evidence,  they  must  find  the  defendant 
guilty.  **  The  defendant  then  asked  tbeful- 
lowlug  charge:  "If  thejury  find  that  thera 
was  no  wrongful  intent  coupled  with  a 
wrongfnl  action,  they  should  not  convict 
the  accused."  This  was  refused,  and  an 
exceptlou  reserved. 

It  ISHUfBclent  for  the  wants  of  thla  qnes- 
tion  that  the  record  falls  to  show  that, 
when  asked,  this  charge  was  In  writing. 
That,  of  itself,  Justified  Its  refusal.  Code 
1886,J  2756.  and  note;  d  Brick.  Dig.  p.  111,$ 
70.  Wie hold. ho wever.t hecharge  was  rlgh t- 
ly  refused  on  the  merits.  To  unlawfully 
take  (or  temporary  use.  or  unlawfully  to 
use  temporarily,  "any  animal  ur  vehicle, 
without  the  consent  of  the  owner,  or  per- 
son  having  the  control  thereof,  and  with- 
out  a  bona  ffrfe  claim  of  title  thereto,"  is 
what  the  statute  In  terms  interdicts  and 
puQlshi^.  The  statute  prescribes  no  oth- 
er element  of  the  misdemeanor,  and  we 
have  no  authority  for  incorporating  In  It 
a  provlsIuD  which  the  lesialntnre  omitted. 
All  pernons  are  presumed  to  Intend  the 
natural  consequence  ot  an  act  Intentional- 
ly dune;  and  there  Is.  under  the  testi- 
mony In  this  case,  no  ground  left  for  con- 
jecture, even,  that  the  defendant  did  not 
Intend  to  violate  the  law  In  what  he  did. 
It  may  be  true,  under  the  presumed  license 
which  friendship  sanctions  or  tolerates, 
that  one  person  may  sometimes  take  or 
use  temporarily  the  animal  or  vehicle  of 
another  without  intending  to  do  an  unlaw- 
ful act.  In  such  instances.  If  they  occur, 
the  circumstancea  will  be  lound  to  beaucb 
as  to  raise  the  preeumptlon  that.  If  per- 
mission had  been  asked.  It  would  have 
been  granted.  The  safety  In  anch  case* 
however,  lies  In  the  fact  that  "no  prosecu- 
tion can  be  commenced  or  Indictment 
found  {under  the  statute  we  are  consider- 
ing] except  upon  the  complaint  of  the 
owner,  or  person  having  the  control  of 
such  animal  or  vehicle."  Ouder  this  safe- 
guard there  is  little  danger thatany  prose- 
cution will  be  set  on  foot  unless  the  liber- 
ty taken  is  u  flagrant  one.  There  is  noth- 
ing In  the  facts  at  this  case  tu  palliate  the 
onwarrantuble  liberty  tbe  defendant  la 
proved  to  have  taken.  We  have  now  die- 
posed  of  all  the  questions  raised  In  the 
court  below. 

The  defendant  contends  that  the  Indict- 
ment in  this  case  Is  defective,  in  that  it 
falls  to  charge  that  the  prosecution  was 
commenced  or  the  Indictment  found  upon 
complaint  of  Isaac  Weatherly,  the  owner 
of  the  male.  This  was  not  moved  in  de- 
fense or  In  arrest  ol  Judgment  In  tbe  cunrt 


below,  but  Is  urged  before  us  as  ground  ol 
reversal.  In  Clark  v.  State,  19  Ala.  552,  It 
was  said  to  he  the  correct  rule  on  tbe  sub- 
ject "that,  If  there  be  any  exception  con- 
tained In  the  same  clause  of  tbe  act  which 
creates  the  offense,  the  indictment  must 
show  negatively  that  the  defendant  doea 
not  come  within  the  exception."  1  Blab. 
Crim.  Froc.  S  quotes  with  apparent 
approbation  the  following  language:  "If 
there  is  an  exception  In  the  enacting 
clause,  the  party  pleading  must  show 
that  his  adversary  is  nut  within  the  ex- 
ception; but  if  there  be  an  exception  in  a 
subsequent  clause  or  subsequent  statute, 
that  is  matter  of  defense,  and  Is  to  be 
shown  by  the  other  party."  See  Carson 
V.  state.  60  Ala.  235;  Grattan  v.  State.  71 
Ala.  344;  1  Bisb.  Crim.  Proc.  S  631  et  spq. 
It  Is  manifest  that  the  clause  of  the  stat- 
ute relied  on  for  reversal  In  this  case  is  dis- 
tinct from  that  which  deQaes  the  offeuse, 
and  In  no  sense  modifies  or  qualifies  tbe 
cuQstituents  of  this  statutory  misdemean- 
or. It  simply  declares  that  for  theunlaw- 
ful  taking  or  use  of  an  animal  or  vehicle* 
the  property  of  anotUer,  ouly  the  owner 
or  person  having  the  right  of  control  can 
set  the  prosecution  on  toot.  This  Is  fur  a 
very  obvious  reason.  The  owner,  or  per- 
son having  the  right  of  control,  may  sanc- 
tion such  use,  may  condone  It,  or  may  be 
unwilling  to  prosecute  for  It.  It  was  not 
deemed  neceusary  or  politic  to  grant  this 
privilege  of  prosecution  to  any  mere- 
stranger  who  bad  not  suffered  by  the  un- 
lawful use,  and  might,  perchance,  abuae^ 
the  privilege.  We  are  convinced  that  this 
defense  need  not  be  anticipated  by  aa 
averment  In  the  Indictment,  and  that  Its- 
omission  Is  no  ground  for  arrest  of  Judg- 
ment or  for  reversal  In  this  court. 

We  may  add,  the  trial  court  should  not 
permit  a  conviction  under  this  statute- 
if  it  appears  that  the  prosecution  was  not 
commenced  by  or  under  the  sanction  of 
the  owner.or  person  having  tbe  control  of 
the  iiroperty.  If  It  be  asked  In  what  man- 
ner this  defense  shall  be  presented,  we  do 
not  annunuce  absolutely.  Possibly  a  mo- 
tion to  quash  the  Indictment  as  unad- 
visedly found  would  be  an  available  reme- 
dy. 3  Brick.  Dig.  p.  278.  9  4lS.  There  was 
no  ground  for  such  motion  in  the  present 
case.  Weatherly,  the  owner  of  the  mule, 
testified  that  he  commenced  the  prosecu- 
tion. There  Is  no  error  In  the  record. 

Affirmed. 


Stokbs  v.  State. 
(Supreme  Court  cf  Alabama.   Hay  28, 189L> 
PHoSTrPDTEs— Nioht-Walkisq. 
A  woman  who  strolls  the  streets  at  nighV 
for  the  oulawful  purpose  of  picking  op  men  for- 
lewd  purposes,  whether  for  gala  or  not,  la  m 
night- walKOT,  and  Is  indictable  at  oonucon  law. 

A  ppeal  from  city  court  of  Montgomery  ; 
Thuhas  M.  AitniNOToN,  Judge. 

Appellant,  Nora  Stokes,  was  indicted, 
tried,  and  convicted  of  the  offense  of  being 
a  night-walker.  The  indictment  charged 
that  fihe"waa  a  common  night-walker,, 
and  did  walk  and  ramble  In  the  streets 
and  common  highways  *  *  *  at  un- 
reasonable hoars  of  the  night,  without 
having  any  lawful  business,  and  without 
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any  neceoslty  tbenror,  for  the  unlawful 
liurpnae  of  picking  op  men  for  lewd  inter- 
course." Defendant  asked  tbe  court  to 
charge  that  tbe  jury  moRt  acquit  unleea 
tbey  believed  that  she  walked  or  rambled 
tbe  streets  fur  unlawful  parpoees,  and  in 
order  to  pick  up  men  for  sexual  Inter- 
course^for  gain;  but  tbe  charge  waare- 
(used. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

CoLRMAN,  J.  The  defendant  was  con- 
Tic  te<l  of  tbe  otIenBe  of  nlKht-walklDf;.  A 
"nlseht-walker"  has  been  deBned  to  be  one 
wbo  has  a  babit  of  helnx  abroad  at  nliebt 
lor  tlie  purpoHeof  commitHnic  souie  crime, 
of  disturbing  the  peace,  or  dolnx  Bome 
wrongful  ur  wirked  act.  Night- walking, 
at  cunimon  law.  Is  a  common  nuisance. 
1  Bish.  Crim.  Law.  (7th  Ed.)  §502.  and 
note.  Night-walkers  are  persons  wbo 
stroll  the  streets  at  night  tor  immoral 
purposes,  or,  as  charged  In  the  indict- 
ment, for  the  unlawful  purpose  of  picking 
up  men  for  lewd  purposes,  and  are  indict- 
able at  common  law.  2  Whart.  Crim. 
Law, 9  1446.  Persons whoeavesdrop men's 
hGOses.  "to  hearken  after  discourse,  and 
thereapon  to  frame  slanderous  and  mis- 
ebievous  tales,"  **to  cast  men's  gates, 
carta,  and  tbe  like,*  are  night* walkers. 
TbomaB  r.  State,  56  Ala.  260.  Tbe  expec- 
tation of  gain  is  not  an  essential  ingredient 
to  constltate  tbe  offense  of "  nlght'Walk- 
ing,"  and  the  refusal  of  tbe  trial  court  to 
give  a  charge  which  asserted  this  proposi- 
tion was  correct.  The  evidence  fully  war- 
ranted the  charges  glvpu  at  tbe  request 
olthe  solicitor.  Tbe  sofflclency  of  tbe  erl- 
deDce  waa  a  qnestlon  lor  the  Jury. 

AfBrmed. 


Ladd  t.  Htatr. 

(St^n'enw  Court  <^  Alabama.    June  10, 1891.) 

CAMMTUie  WsA.rox»— Etidkncs— IsaTBUcrioN^ 
Bills  or  Exceptionb. 

1.  On  a  trial  for  carryisir  a  pistol  concealed 
aboat  the  person,  the  state's  evidence  tended  to 
show  that  defendant  had  a  pistol  under  a  sheep- 
skin on  the  floor  of  Oie  bnggy  la  wfatdi  he  was 
riding,  wtaloh  he  took  ap  and  placed  la  his 
pooket.  Defeadant  claimed  that  be  Uxik  the 
^tol  from  tbe  floor,  and  kept  it  in  bis  hand, 
field  error  to  refnse  a  cbarge  that  U  defend- 
ant carried  the  pistol  In  tbe  buny,  and  not  con- 
cealed about  bis  persODt  be  shotiia  be  acqaitted. 
DIstinffniAhioB  Dlffey  T.  State,  W  Ala.  60,  B 
BoutitL.  Rep.  676. 

8.  Where  suoeesslTO  orden  are  made  by  the 
Jsdaes  is  raoatlon  ertendloir  the  time  for  pre- 
p«uig  a  bill  of  exceptions,  there  being  no  pe- 
riod la  which  It  oould  not  nave  been  signed  un- 
der an  existing  order,  It  Is  a  proper  bill  if 
signed  within  six  months  after  the  term,  under 
Acta  Ala.  1886-87,  p.  186,  allowing  the  Judge  to 
make  sntdl  orders  at  any  time  withm  six  mouths 
after  the  term  at  which  the  cause  is  tried. 

8.  f^bere  the  groaads  of  ohleotlon  to  a  qnm- 
tioB  are  not  spedfled,  the  objection  is  properly 
overruled. 

Appeal  from  circuit  court,  Jackson 
connty :  Joh.n  K.  Tally,  Judge. 

Tbe  appellant.  Vincent  D.  Ladd,  In  thla 
case  was  Indicted,  tried,  end  convicted 
for  carrying  a  pistol  concealed  about  tats 
pemon.  The  testimony  for  the  atate  tend- 
ed to  show  that,  upon  tlia  defendant 
neetlog  tbe  two  Smith  boys  and  one 
T.9ao.no.l3— 26 
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Johnson  In  a  lane,— one  of  the  Smith  boys 
driving  a  steer,— he  stopped  them,  and 
asked  where  tbey  were  taking  tbe  steer; 
that  one  of  tbe  Smiths  had  a  gun;  that 
tbe  defendant.  In  getting  out  of  his  buggy, 
had  in  bla  band  a  pistol,  and  demanded 
of  one  o(  tbe  Smiths  the  gnn;  that  upon 
being  given  the  gun  he  put  the  pistol  in 
his  pocket,  where  It  could  not  bp  seen, 
and  unbreacbed  tbe  gun,  and  took  tbe 
cartridges  therefrom.  The  concealment  of 
the  pistol,  by  putting  it  in  his  pocket, 
constituted  the  evidence  against  the  de- 
fendant. Defendant's  evidence  was  in  di- 
rect conflict  with  this,  and  tended  to  show 
that  he  held  the  pistol  in  his  band  while 
he  was  unloading  the  gun.  and  all  the 
rest  of  the  time  while  he  was  talking  to 
tbe  said  Smitlis  and  Johnson ;  that  lie  car- 
ried the  pl»tol  under  a  elieep-skin  rug  in 
the  bottom  of  tbe  buggy.  Upon  the  ex- 
amination *A  one  Brown,  wbo  was  a  wit- 
ness for  the  ddeudant,  and  who  was  with 
him  in  his  bnggy  when  hemet  said  Smiths, 
he  was  asked  by  the  solicitor:  "Where 
did  the  defendant  carry  his  pistol  as  he 
came  up  from  8outb  Plttsbarg''"  The  de- 
foudant  generally  objecteil  to  this  ques- 
tion, but  assigned  no  sperlfled  grounds  of 
objection,  and  duly  excepted  to  the  court's 
overruling  tala  objection.  Witness  an- 
swer«<i  that  be  did  not  know  where  tba 
pistol  was  carried.  Upon  the  lotrodnc* 
tion  of  all  the  evidence,  the  defendant  re- 
quested the  following  written  charges, 
and  duly  excepted  to  tbe  court's  refusal 
to  give  each  charge  as  aRked  :  "(1)  It  the 
Jury  believe  from  tbe  evidence  that  tbe 
defendant  carried  tbe  pistol  in  his  bnggy, 
and  not  ecmcealed  about  his  person,  tbey 
should  acquit  the  defendant.  (2)  If  the 
Jury  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  carried  tbe  ptstol  In  bit 
buggy,  or  as  to  whether  he  curried  it  con- 
cealed about  bis  person,  the  defendant  is 
entitled  to  said  doubt,  and  the  Jury  sfaould 
acquit  the  defendant. " 

JR.  W.  Gopton,  for  appellant  W.  L. 
Martin,  Atty.  Gen.,  tor  the  State. 

Wai.kkr.  J.  1.  By  an  order  made  dur- 
ing the  term  at  which  the  Judgment  was 
rendered,  Che  court  fixed  the  time  In  which 
the  hill  uf  exceptions  should  be  signed  aft- 
er tbe  adjournment.  The  Judge  in  vaca- 
tion allowed  several  additional  exten- 
sions of  tbe  time  po  fixed.  Each  allow- 
ance of  further  time  was  made  before  tbe 
expiration  ut  tbe  time  fixed  by  the  next 

ftrecedlng  order,  so  that  there  was  no 
apse  or  period  during  which  the  billot 
exceptions  could  not  have  been  signed  un- 
der an  existing  order,  and  it  was  signed 
within  tbe  time  last  allowed  by  the  judge. 
Tbe  authority  of  the  Judge  in  this  regard 
was  not  exhausted  by  one  extension  of  the 
time  fixed  during  the  term.  Prior  to  the 
passage  of  the  statute  now  regulating  the 
subject,  hilts  of  exceptions  were  required 
to  be  signed  daring  the  term  at  which  the 
trial  or  proceeding  was  bad,  or,  by  writ- 
ten consent  of  the  parties  ur  their  counsel 
filed  In  tbe  cause,  at  any  time  before  tbe 
next  succeeding  term  of  such  court,  and 
not  afterwards.  Code  18S6.  $  2761,  and 
rule  SO,  p.  810.  The  present  statute  pro- 
vides that  In  DO  caae  shall  the  time  al- 
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lowed  by  the  order  made  daring  the  term, 
or  by  the  Judge  ia  vacation,  exceed  elx 
munths.  Acts  1886,  p.  126;  Code  note 
tu  section  2762.  The  lesislatnre  recognised 
the  fact  that  It  is  olten  impracticable  to 

Srepare  a  bill  of  tlie  exceptions  dorlDsf  tbe 
>rm  of  tbe  coart  at  which  they  wenn  re- 
served, and  the  purpose  of  tbe  statate 
was  tu  relieve  parties,  in  this  partlcniar, 
of  any  dependence  npon  their  adversariee. 
Tbe  court,  or  the  Judge  In  vacation,  may 
now  allow  the  tnrtber  time  which  for- 
merly could  have  been  secured  only  by  the 
consent  of  the  parties  or  tbeir  counsel. 
Tbe  remedial  operation  of  tbe  statute  is 
not  to  be  restricted  by  a  narrow  construc- 
tion. A  fair  Interpretation  of  Its  langnage 
leads  to  the  cuncluHion  that  fur  good 
cause  the  Judire  in  vacation  may,  by  one 
or  more  orders  to  that  effect,  extend  the 
time  fixed  during  tbe  term,  so  long  as  the 
extension  does  not  go  beyond  six  months 
after  the  term.  The  motion  to  strike  ont 
the  bill  of  exceptions  Is  overruled. 

2.  Tbe  defendant  failed  to  eperlfy  any 
ground  of  objection  to  the  question  pro- 
pounded by  the  connoel  for  the  state  to  the 
witness  Brown.  There  was  no  error  In 
divrejiardlng  suf.h  a  general  and  undefined 
objet^tlon.  Railroad  Co.  v.  Smith,  90 
AIn.  26,  K  South.  Rep.  48.  Tbe  objectton 
now  urged,  that  tbe  question  necessari- 
ly emitraced  tbe  time  when  the  defend- 
ant was  in  Tennessee,  beara  npon  only 
a  part  of  tbe  question  and  of  the  an- 
swer thereto,  and,  If  this  gronnd  of  ob- 
jection had  been  specified,  the  court  could 
have  limited  the  testimony  to  what  oc- 
curred In  Alabama.  Tbe  objection  was 
too  broad.  The  snstalnlng  of  It  would 
have  operated  to  exclude  competent  as 
well  as  incompetent  evidence.  There  Is 
nothing  in  the  point  now  suggested  as  a 
ground  upon  which  said  ob]e<:tlon  should 
have  been  Rustained  that  the  prosecution 
had  elected  to  rest  the  case  agfUnst  tbe 
defendant  on  the  proof  that  be  dropped 
the  pistol  In  bis  pf»cket  after  he  alighted 
from  the  bnggy,  and  was  thereby  cut  off 
from  showing  that  before  that  time  he 
had  been  carrying  tbe  putol  concealed 
aboQt  his  pemon.  The  offense  charged  Is 
continuous  In  its  nature,  and  the  Inquiry 
eould  have  been  extended  througbunt  tbe 
defendant's  trip  so  long  as  be  was  in  the 
state  of  Alabama.  Etress  v.  State,  88  Ala. 
191,  7  South.  Rep.  49;  Hmlth  v.  State,  79 
Ala.  257. 

8.  There  was  evidence  tending  to  show 
that,  while  the  defendant  wao  riding,  the 
pistol  was  ander  a  sheep-nkln  rug  In  the 
bottom  of  the  buggy,  and  that  wnen  the 
defendant  alighted  be  took  the  pistol  from 
that  place,  and  kept  It  In  his  hand,  and 
that  It  was  not  concealed  about  his  per* 
son  at  any  time.  If  the  Jury  believed  from 
the  evidence  that  this  was  the  correct 
version  of  the  transaction,  the  defendant 
should  not  have  been  convicted.  He  was 
entitled  to  an  acquittal  unless  he  carried 
a  pistol  concealed  about  his  person.  Code 
1886,  S  S775.  While  it  Is  not  necessary  to 
a  conviction  thac  the  pistol  was  carried 
on  the  person,  yet  it  must  have  been  so 
connected  therewith  that  the  locomotion 
of  the  body  carried  with  it  the  weaptm  as 
3oncealed.  When  one*s  weapon  is  In  a  ve- 


hicle In  which  be  Is  riding,  and  not  at* 
tarhed  to  his  person  at  all,  it  cannot  l>e 
said  to  be  concealed  abont  bU  person, 
within  the  sense  of  the  statute.  Cuunlng- 
bam  V.  State,  76  Ala.  88.  In  Dirfey  v. 
State,  m  Ala.  66.  6  South.  Rep.  576.  the 

{»rooI  was  that  the  pistol  was  concealed 
n  a  hand-basket,  which  tbe  defendant 
carried  In  his  hand  or  on  bis  arm.  Therr 
the  concealed  weapon  accompanied  the 
defendant  In  his  movements,  the  same  as 
If  it  had  been  In  his  coat  poeket.  In  this 
case,  on  tbe  above-mpntloned  aspect  of 
the  evidence,  tbe  pistol  was  not  so  con- 
nected wltb  tbe  person  of  tbe  defendant 
as  to  go  with  him  In  bis  movements. 
When  referred  to  this  aspect  of  the  evi- 
dence the  first  charge  requexted  by  the  de- 
fendant was  correct,  and  the  circuit  court 
erred  In  refusing  to  give  It.  For  this  error 
tbe  Judgment  mast  be  reversed.  Reversed 
and  remanded. 


Potter  v.  Btatb. 
(Supreme  Court  qf  Alabama.  May  28, 169L) 
BDBOumT— Oomssnox— BviDBVOB— IjmnvG- 

TIOXS. 

1.  Code  Ala.  1860,  I  8786,  maUns  bnrgbu7 
to  consist  in  breaking  bito  and  entering,  witu 
intent  to  steal  or  oomimt  a  felimy,  "a  dwelling- 
bouse,  •  *  •  or  Into  any  shop,  •  •  •  in 
which  any  goods,  merchandise^  or  other  valnsble 
thing  is  Kept  for  nse,  sale,  or  deposit," — tbe 
tfTO  clauses  of  which  are  separated  in  the  print- 
ed oopv  of  the  Code  by  a  otmmia  only,  is  gov- 
erned by  the  original  manoscript  adopted  by  the 
legislature,  in  wbiob  a  semicolon  ameam,  and 
is  a  legislative  adoption  of  the  Jndtolal  construc- 
tion 01  section  8695  of  tbe  prior  Code,  which  was 
the  same  as  the  manusorlpt  of  section  8786,  and 
which  has  been  construed  to  contain  two  distinct 
clauses,  one  making  it  burglary  to  enter  a  dweil- 
In^-house,  and  tbe  other  a  burglary  to  enter  a 
building  In  which  goods  are  kept. 

i.  Where  the  aoOused,  on  his  preliminary 
examinaUon,  asks  to  be  taken  to  the  scene  of 
the  crime,  and  voluntarily  plaoes  his  foot  in 
tracks  clatined  to  be  bis,  he  oanoot  on  bis  trial 
objeot  to  evidence  that  liis  feet  aesniad  to  flt 

8.  On  sooh  trial,  aa  InBtractlon  tiiat  the  jury 
may  consider  the  fact  that  defendant  voloutarily 
tried  his  feet  in  tbe  tracks  as  a  olrtmmstance  in 
his  favor  la  properly  refused,  as  defendant  can- 
not make  evioenoe  for  himself. 

4.  In  a  criminal  prosecution,  aa  Instraotion 
that  the  Jury  may  consider  that  a  state's  witness 
is  a  paid  detective  In  determining  the  weight  to 
be  given  his  evidence,  and  if  they  And  he  is  oun- 
tradioted  by  other  credible  witnesses  to  such  an 
extent  that  the  testimony  cannot  be  reconciled, 
and  sQch  interest  and  contradiction  generates  in 
their  minds  a  reasonable  doubt  as  to  defendant's 
guilt,  they  must  acqnit,  is  properly  refused,  as 
liable  to  lead  the  Jury  to  believe  that  the  iaieee- 
est  of  tbe  witness  and  contradiction  of  his  testi- 
mony would  generate  a  reasonable  doubt,  with- 
out regard  to  other  criminating  evidence. 

6.  On  indictment  for  bni^lary,  an  ins  true- 
tlon  that,  if  it  Is  reasonable  to  suppose  that 
tracks  found  near  Uie  sceixe  of  the  crime  were 
made  by  some  one  else  than  defendant,  it  would 
authorise  the  Jury  in  finding  that  they  were  not 
made  by  defendant,  and  if,  after  iooidng  at  the 
whole  evidence,  there  is  a  reasonable  doubi  as 
to  defendant's  guilt,  th^  should  acquit,  la  prop- 
erly refused  as  argiimentatlve,  and  as  being  » 
charge  on  the  solBdenoy  of  the  evidence. 

Appeal  from  circuit  court.  Escambia 
county;  J.  P.  Hubbard,  Judge. 

The  second  charge  referred  to  In  the 
opinion,  asked  for  by  defendant  and  re- 
fused by  the  court,  was  as  follows:  "The 
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iary  may  look  to  tbe  fact  that  Charlie 
Calhonn  [a  wltnees  for  the  state]  is  a 
pafd  detective  In  determlnlDK  the  weight 
to  be  stveii  his  evidence,  and  it  they  And  be 
is  contradicted  by  otber  credible  wit- 
nesses to  such  UD  extent  that  the  testimo- 
ny cannot  be  reconciled,  and  nuch  interest 
and  contradiction  generates  in  tbe  mind 
of  the  Jury  a  reasonable  doubt  aa  to  the 
Ifuilt  of  the  defendant,  then  the  verdict 
should  be  not  Kuilty." 

J.  M.  Whitehead^  for  appellant.   W.  L, 
MHFtlDf  Atty,  Gen.,  lor  the  8tate. 

Clopton,  J.  Appellant  wasindlcted  and 
convicted  under  section  3788  of  the  Civil 
Code.  Tbe  Jury  bavlngr  returned  a  ver- 
diet  of  guilty  on  tbe  first  coaot  of  tbe  in- 
dictment, which  charges  that  the  accused, 
with  intent  to  steal,  broke  Into  and  en- 
tered the  dwelllng-honse  of  Qeorge Arnold, 
a  motion  was  made  in  arreetof  judgment, 
and  overruled.  The  motion  is  bused  on 
tbe  insufficiency  of  tbe  first  count.  couslHt- 
Ing.  as  1b  contended,  In  the  omlsslun  to 
avM*  that  tbe  dwelling-honse  was  a  bouse 
In  which  gooda,  merchandise,  or  other 
valuable  .thing  was  kept  tor  use,  sale,  or 
deposit,  or  that  it  was  specially  construct- 
ed ur  made  to  keep  such  goods,  merchan- 
dise, or  otber  thinfrs  of  value.  In  Craw- 
ford V.  State.  44  Ala.  882,  it  was  said  that 
section  3806  of  tbe  Kevised  Code  was  clear- 
ly divided  Intutwomembers.si'parated  by 
the  word  "  or, "  and  a  semlculoa ;  the  first 
making  burglary  to  cunslst  In  breaking 
Into  nod  entering,  with  intent  to  nteal  or 
commit  a  felony,  "a  dwelling-house,  or 
any  building  within  the  curtilage  of  a 
dwolllug-houBe,though  not  forralnga  part 
thereof; "  and  that  these  were  tbe  (acts  to 
be  stated  in  an  indictment  under  the  first 
member  ottbe  section.  It  was  also  held 
that  tbe  words,  "in  which  any  goods, 
merebandise,  or  other  valuable  thing  Is 
kept  for  use,  sale,  or  deposit, "  as  employed 
in  the  statute,  were  applicable  only  to  tbe 
houses  mentioned  In  tbe  second  member, — 
"any  shup,  store,  warehouse,  or  otber 
bnildlDg.  It  appearing  that  In  section 
8786  of  tbe  present  Code,  as  printed,  a  com- 
ma is  used  where  a  semicolon  was  used  In 
section  3696  of  the  Revised  Code,  it  Is  In- 
sisted that  this  change  of  punctuation 
shows  that  the  legislature  Intended  to  ab- 
rogate the  division  of  the  section  Into  two 
mAmbers.  aa  Gonstrned  In  Crawford  v. 
State,  SDpra,  and  to  make  the  characteris- 
tics, as  to  tbe  contents  of  tbe  house,  and 
tbe  ases  to  which  It  is  put,  or  tor  which  It 
was  constructed  or  made,  applicable  to 
all  the  bouses  named  In  the  section. 
Whether  section  3Z86 should  be repunctuat- 
ed.  ir  need  be,  and  construed  as  a  contin- 
uation of  the  prior  division  into  two'dls- 
tlnct  members,  or  whether  such  change  of 
panctnatlon  should  be  regarded  ascon- 
trolUng  tbe  interpretation  of  the  statute, 
it  is  unnecessary  to  decide.  Tbe  original 
manuscript  of  tbe  Code,  as  adopted  by 
theleglBlatnre,  governs  the  printed  copy. 
By  reference  to  the  manuscript,  we  find 
that  the  semicolon  is  retained  and  used  In 
the  same  place  as  In  section  861)5;  so  that 
tbe  change  of  punctuation,  on  which  the 
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alteration  of  the  construction  la  founded, 
was  not.  In  fact,  made.  Its  retention  and 
use  is  a  legislative  adoption  of  the  prior 
Judicial  construction  placed  onthestatute. 
McPhall  V.  Gerry,  65  Vt.  174. 

A  personaccuued  of  crimecannot  be  com- 
pelled to  do  or  say  anything  that  will 
criminate  blm.  and  bis  failure  or  refusal  to 
do  so  cannot  be  proved  as  a  clreumatance 
against  blm.  On  tble  principle,  his  refusal 
to  make  tracks.  In  order  to  ascertain  their 
correspondence  with  tracks  found  at  or 
near  the  place  of  the  crime,  is  not  provable 
against  blm.  Cooper  v.  State,  88  Ala.  610, 
6  Sonth.  Sep.  110.  But  such  Is  not  the 
character  of  the  evidence  objected  to.  De- 
fendant  was  not  carried  to  the  place  by 
force,  nor  was  be  compelled  or  induced  by 
threats  or  promises  to  pot  bis  feet  In  tbe 
tracks  leading  from  tbe  bouse.  There  be- 
ing evidence,  during  the  preliminary  In- 
vestigation, that  the  tracks  were  defend- 
ant's, he  denied  that  they  were  his,  and 
asked  the  sheriff  to  carry,  or  have  him 
carried,  to  tbe  place,  that  be  might  put 
his  leet  in  the  tracks;  tbe  sheriff  having 
said  to  him,  In  answer  to  an  inquiry,  that 
it  might  be  or  would  be  a  Kood  point  to 
make,  or  that,  if  not  his  tracks,  it  might 
be  best  for  him  to  do  so,  one  or  tbe  other. 
Defendant  was  carried  at  his  own  request, 
and  voluntarily  placed  bis  feet  In  the 
tracks.  Dnder  these  clrcumstaucea.  It  waa 
competent  to  prove  that,  when  defendant 
put  his  foot  In  the  tracks.  It  seemed  to  fit. 
Neither  is  there  error  In  refusing  to  charge, 
ac  request  of  defendant,  that  the  fact  that 
lie  asked,  voluntarily,  to  be  carried,  that 
his  feet  might  be  compared  with  tbe 
tracks,  is  a  circumstance  to  whlcb  the  jury 
may  look  la  his  favor,  together  with  all 
the  other  evidence  in  tbe  case.  The  ac- 
cused cannot  thna  make  evidence  for  him- 
aelf.  Jordan  v.  State.  81  Ala.  20, 1  South. 
Rep.  .577. 

The  other  two  charges  asked  by  defend- 
ant are  argumentative  and  misleading,  or 
invade  the  province  of  the  Jury.  They 
would  probably  have  understood  from  the 
second  that  defendant  would  be  entitled 
to  a  verdict  If  the  Interest  of  tbe  paid  de- 
tective, and  tbe  contradiction  of  his  testi- 
mony by  other  witnesses,  generated  a  rea- 
sonable doubt  of  his  guilt,  without  regard 
to  theothercrimlnatlng  evidence;  and  tbe 
third  charge,  to  the  effect,  "  If  It  Is  reason- 
able to  suppose  that  tbe  tracks,  found  near 
Arnold's  house  on  tbe  morning  after  the 
alleged  offense,  weremade  by  someoneelse 
than  the  defendant,  then  tbls  would  au- 
thorise the  Jury  In  finding  that  said  tracks 
were  not  made  by  defendant;  and  If,  after 
looking  at  the  whole  evidence,  there  Is  a 
reasonable  doubt  as  to  tbe  defendant's 
guilt,  then  they  should  acquit,"— is  not 
only  argumentative,  but  virtually  a  charge 
upon  the  aofficlency  of  tbe  evidence. 
Charges  based  on  particular  facts,  selected 
and  given  undue  prominence,  and  author- 
ising tbe  Jury  to  infer  certain  conclusions 
from  sui-h  facts,  may  l>e  properly  rpfused. 
Salm  V.  State,  89  Ala.  66,  8  South.  Rep.  86; 
Hussy  V.  State,  86  Ala.  84,  6  South,  fiep. 
484. 

Affirmed, 
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NaWTOM  T.  8T1.TB. 

(Supreme  Court  vf  Aiabamik  Jiue8,189L} 

Assault  witk  Jstxtn  to  Kill— BnvBirai— 121- 
STBOonoin. 

1.  On  B  trial  for  asnaalt  with  Intent  to  mar- 
der  a  railroad  employe,  it  was  eompeteot  to  ask 
defendant  If  she  had  made  any  threat*  against 
the  railroad. 

9.  Where  there  was  no  erldenee  to  show  that 
defendant's  act  was  Justifiable  on  anr  gronndj  it 
was  not  error  to  char^  that  If  defendant  snot 
at  the  employe  with  a  loaded  gun,  within  the  dis- 
tance ft  would  carry,  she  could  not  be  acquitted 
altf^ether. 

8.  Defendant  claimed  that  the  railroad  iras 
oarryinff  away  dirt  frcnn  her  land.  The  coort 
(diarireirtbat  ''if  the  Jury  believe  •  *  •  that 
*  *  *  the  defendant  unlawfully,  and  with  mal- 
ice aforetbought,  assaulted"  the  emptoye  *'wlth 
the  intent  to  miu^er  him,  and  ontil  they  have 
determined  that  no  assault  with  intent  to  murder 
WHS  committed,  the  Jury  have  no  rigrht  to  ooa< 
sider  any  of  the  evldenoe  that  has  been  admitted 
as  to  any  claim  of  the  defendant  to  be  the  owner 
ct  the  property  involved;  and  the  fact  that  she 
was  the  owner,  and  that  *  *  *  the  person  as- 
saulted was  a  trespasser,  If  these  be  facts»  cannot 
be  coosidered  by  them  unless  and  until  they  de- 
termine that  the  defeudaat  was  guilty  of  an  as- 
ssnlt  and  battery  merely,  and  then  only  In  miti- 
gation *  *  *  tut  the  fine  they  are  permitted 
to  impose,  and  in  no  event  can  these  fauts  au- 
tborise  the  Jury  to  find  a  verdict  of  not  guilty.  * 
field,  that  this  was  not  reversible  error  where 
no  explanatory  charges  were  asked,  and  there 
is  no  showing  that  defendant  was  preludlced 
thereby. 

4.  A  charge  that  If  the  Jnry  believed  that 
the  gun  was  shot  In  the  direction  of  a  railroad 
oar,  hot  with  no  apeolflo  intent  to  take  a  life,  or 
do  great  bodily  harm  to  any  one,  and  a  few  shot 
acddentaUy  struck  the  hat  of  the  employe,  and 
tttat  the  purpose  was  to  frighten  persons  whom 
defendant  had  reasonable  grounds  to  believe  were 
teespasaing  upon  her  property  endangering  the 
safety  of  her  home,  then  she  oould  not  beconvict- 
ed,  was  properly  refused,  since  It  would  havo-re- 
onired  the  Jury  to  aoquit  hw,  thou^  tbeyshoold 
find  that  without  legal  excuse  uie  shot  In  the 
direction  of  the  employe,  who  was  aaeu  bj  her, 
and  was  within  nmge  of  the  shot.  . 

Appeal  from  city  court  of  Uontgomery; 
Tbomab  M.  Auriniiton,  .TudKe. 

Nancy  E.  H.  Newton  was  Indicted  for 
an  aBnault  with  Intent  to  murder  one 
John  JackBon,  an  emijloye  of  the  Alaba- 
ma Midland  Railway  Coiupany,  was  cuu- 
victed  ot  an  asBaolt  and  battery,  and 
fined  9500.  The  court,  at  the  request  of 
the  Htate,  gavv  the  followlnfc  written 
cfaarKee:  "(2)  If  the  defendant  shot  at 
John  JackBtm  with  a  gun,  she  cunnot  be 
acquitted  altoRether  If  said  gun  waR  load- 
ed and  said  Jackson  was  within  the  dlR- 
tance  the  gun  would  curry.    (3)  If  the 

}nry  believe  beyond  a  reasonable  doubt 
rom  the  evidence  that  •  •  •  the  de- 
fendant unlawfully,  and  with  ma1l«»  afore- 
tliought,  aHsaultcd  John  Jackson  with 
the  intent  to  murder  him,  and  nntfl  they 
have  determined  that  no  assault  with  In- 
tent to  murder  was  committed,  the  Jury 
have  no  right  to  consider  any  of  the  evi- 
dence that  has  been  admitted  as  tu  any 
claim  of  the  defendant  to  be  the  owner  of 
the  prf>pert7  involved,  and  the  fact  that 
she  wttH  the  owner,  and  thefaet  that  John 
Jackson,  the  person  assaulted,  was  a  tres- 
pasaer.  If  these  be  facts,  cannot  be  conald- 
sred  by  them  unless  and  until  they  deter- 
mine that  the  defendant  was  guilty  of  an 


assanlt  and  battery  merelr.  and  then  only 
in  mitigation  or  extenuation  of  the  fine 
til ey  are  permitted  to  impose,  and  In  no 
event  can  these  facts  authorise  tbe  jury  to 
find  a  verdict  of  not  guilty."  The  court 
refused  the  following  charge  requested  by 
defendant:  "If  tbe  Jury  believe  from  the 
evidence  that  the  gun  was  presented  and 
shot  In  the  direction  of  a  railroad  car,  but 
with  no  specific  intent  to  take  a  life,  or  do 
great  bodily  barm  to  any  human  being, 
and  a  few  bird  shot  accidentally  atruck 
tbe  bat  ot  John  Jacksun.  and  that  the 
purpose  of  tbe  shooting  was  merely  to 
frighten  and  alarm  persons  whom  the  de- 
fendant bad  reaHunable  gruuuds  to  believe 
were  trespassing  upon  htir  property,  en- 
dangering the  safety  uf  her  home,  then 
she  cannot  be  convlctcHl  under  this  Indict- 
ment." 

Joba  O.  FfDte^,  for  appellant.  W.  L. 
MHFtIn,  Atty.  Oen.,  for  the  State. 

Walkkh,  J.  There  was  evidence  tend- 
ing to  show  that  the  defendant  shut  at 
Jackson,  an  employe  of  tbe  Alabama  Mid- 
land Railway  Company,  while  he  was  en- 
gaged on  said  railway  in  coopUng  a  cur 
which  was  loaded  with  dirt  claimed  by 
the  defendant.  It  la  a  matter  of  common 
knowledge  that  the  business  of  railroad 
companies  Is  conducted  by  their  employes. 
If  threats  are  made  against  such  a  com- 
pany It  is  tor  the  jury  to  determine  from 
the  character  of  the  threats  whether  the 
employes  of  the  company  come  within 
their  scope.  The  company  and  its  em- 
ployes are.  In  a  measure,  identified,  and 
the  carrying  cot  ot  a  threat  against  the 
company  may  neeeasarlly  Involve  peril  to 
or  an  assault  opon  its  employes.  An  as- 
sault upon  an  employe  may  be  explained, 
and  the  motive  and  Intention  ot  the  as- 
sailant made  plain,  by  proof  of  previous 
threats  against  the  company.  In  this 
view  it  was  competent  to  prove  defend- 
ant's threats  against  the  railroad  com- 
pany, and  It  was  for  tbe  Jnry  to  deter- 
mine whether  or  not  Jackson,  the  em- 
ploye, should  be  regarded  as  referred  to 
by  the  threats,  or  as  within  the  range 
thereof.  Ford  v.  State,  71  Ala.  »85;  Jones 
V.  State,  76  Ala.  8.  Tbe  threats  testified 
to  by  the  defendant  In  reftponse  to  the 
question  were  clearly  admfsslble  against 
her,  and  the  propriety  of  the  (juestlon  is 
illustrated  by  the  answer  to  it. 

Nothing  1b  suggested  against  the  first 
charge  given  by  the  trial  conrt.  nor  Is  any 
fault  dlHCOvered  therein.  In  vlrw  uf  the 
evidrace  the  giving  of  the  second  charge 
was  proper.  There  was  no  evidence  tend- 
ing to  show  that  the  defendant's  act  in 
shooting  the  gnn  was  Jnstlfiable  on  any 
consideration  of  self-defense  or  because  of 
other  legal  excuse.  On  the  proof  tlie  de- 
fendantcould  not  have  been  entitled  to  an 
acquittal  If  she  shot  at  Jackson  as  predi- 
cated in  the  charge. 

Tbe  statements  in  the  premises  of  the 
third  charge  grtven  were  not  improper 
when  referred  to  the  evidence  before  the 
Jury.  The  main  proposition  contained  In 
that  charge  Is  to  the  f^fect  that  the  facta 
thut  the  defendant  claimed  or  had  title  to 
the  land  upon  which  Jackson  was  at  the 
time  of  the  shooting,  and  that  he  was  a 
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tnapaflMT  thweon,  would  not  anthoiiia 
the  Jary  to  find  a  verdict  of  uot  guilty. 
If.  by  reaeou  ol  tbe  lanKuage  In  which  the 
charge  was  couched,  11  was  regarded  as 
not  clearly  expresatng  tbe  propoeittoa 
therein  contained, and  as  liable  to  mltilead 
the  Juryttbedefendantshouid  have  sought 
the  correction  of  such  misleading  tendency 
by  reqaestlng  an  explanatory  charge. 
Tbe  giving  of  a  charge  which  la  faulty 
only  In  the  sense  of  calling  for  an  explaaa- 
tlon  to  clear  away  all  ambiguity  Is  not  a 
revurslble  error  unless  It  Is  made  to  ap* 
pear  that  the  defendant  was  prejudiced 
thereby.  Blankbum  r.  State,  86  Ala.  606. 
tt  South.  Rep.  d6. 

Tbe  ebarge  requested  by  the  defendant 
was  properly  refused.  Obedience  to  that 
charge  would  have  required  the  jury  to 
acquit,  though  they  should  flud  from  the 
evidence  that  the  defendant,  without  le^al 
excuae,  Dhut  fn  the  direction  of  Jackson, 
who  was  in  full  view  of  and  seen  by  her, 
and  was  in  range  of  the  sbut.  Affirmed. 


Sktisb  t.  BiauiNQUAU,  H.  ft  T.  R.  R.  Co. 
(Supreme  Court  of  Alabama.   Bfoy  S8, 1891.) 

Bailboad  Companies  —  Imvar  to  Sramxmxv-^ 
Mbdical  Attbndancb. 
A  railroad  brakemaa  was  injured  while  in 
cliflcliaCEe  of  his  duties,  and  a  physician  was 
called  by  the  condnctw  to  attead  him.  The  ooo- 
duotor  had  no  express  authority  to  employ  {diy- 
liciaDS  in  such  oasea,  and  it  was  not  uown  that 
the  neoSMity  Sor  medical  attendanoe  was  urgent 
and  immodiate,  that  oommnulcation  with  the 
chief  officers  Is  regard  to  such  employment  was 
Impracticable,  or  del^  for  that  purpose  danger- 
ous, or  that  tlie  general  superintendent  knew  of 
the  employment  until  after  the  serviues  had  beea 
rendered,  and  it  appeared  that  there  was  tele- 
srspbic  commanlcatlon  with  him.  field,  tliat 
Uie  oompany  was  uot  liable  for  such  services. 

Appeal  from  circuit  court.  Franklin 
county;  H.  C.  Spkark,  Judge. 

This  action  was  brought  by  the  appel- 
lant, D.  V.  Bevler,  against  tbe  appellee 
corporation,  and  sought  to  recover  for 
professional  services  as  a  pbysiclnn  aod 
surgeon  rendered  to  an  employe  of  tbe  de- 
fendant railway  company  who  bad  bis 
foot  Injured  while  he  was  in  tbe  discharge 
of  biB  duties  as  a  brakeman.  Issue  was 
Joined  on  tbe  general  Issue.  Cpon  tbe 
trial  of  tbe  case  tbe  plaintiff  introduced 
evidence  which  tended  to  show  that  la 
June,  188V,  he  wao  called  in  to  see  one 
Devaney,  who  was  an  etn  ploye  of  the  de- 
fendant railway  compnny,  and  who  bad 
bud  bis  foot  severely  crushed,  while  In  the 
dlschargo  of  bis  duties  an  brakeman,  by 
Its  slipi-ing  between  the  bumpt-ra  of  two 
cars  while  he  was  getting  up  from  be- 
tween them  alter  having  coupled  them, 
and  that  inresponse  tu  the  suiil  call  he  at- 
tended tbe  said  employe  as  a  physiciau 
and  surgeon  until  be  died.  The  plaintiff 
also  introduced  In  evidence  tbe  deposition 
of  the  conductor  of  the  freight  train  upon 
which  tbe  said  brakeman  was  injured,  and 
in  this  depusltion  the  conductor  admitted 
that  he  bad  summuued  tbe  plaintiff  as  a 

Ehyslcian  to  attend  to  said  Devaney  after 
B  was  Iniored;  that  he  bad  no  authority 
to  employ  a  physiciau,  nor  had  he  coa- 
anlted.  the  superintendent  ur  any  other 
higher  officer  as  to  the  employment  of  aatd 


ftlalDtlff,  but  that  lie  seat  for  the  doctor 
mraediately  after  tbe  accident  happened. 
All  the  other  facta  necessary  to  the  full  un- 
derstanding of  theopiulonareset  forth  Buf- 
flclen  tly  therein.  The  court,  at  tbe  request 
of  the  d^endant,  gave  the  general  affirm- 
ative charge  la  Its  behalf.  There  was 
Judgment  for  tbe  defendant,  and  tbe  plain- 
tiff appeals. 

W.  H.  KfQTt  for  i^ppellant.  SimpMon  A 
JoaeSt  for  appellee. 

Clopton,  J.  That  a  railroad  company, 
as  a  general  proposition,  is  under  no  legal 
obligation  tu  provide  surgical  attendance 
for  an  injured  employe,  though  the  Inju- 
riea  which  render  aueta  attendance  aecea- 
sary  may  be  rec^ved  while  In  the  por^ 
forinance  of  bia  employment,  may  be  re- 
garded as  dtementary.  Humanity,  bow- 
ever,  imposes  upon  the  company  engaged 
In  such  hazardous  business  a  moral  obliga- 
tion, when  a  person  in  its  employment, 
without  fault  on  his  part,  is  iujured  while 
rendering  service,  to  provide  such  assist- 
ance as  may  lie  necessary  to  prevent  loss 
of  life  or  Irreparable  Injury.  This  much  Is 
demanded  by  humanity,  fair  dealing,  and 
the  conservation  of  the  interests  of  the 
company.  Hence,  if  power  tor  this  pur- 
pose is  uot  expressly  conferred  by  charter 
or  by  the  law,  autborlty  to  incur  nucha 
liability  by  contract  will  be  Implied;  anu. 
as  the  corporation  must  act  by  agents* 
the  authority,  la  the  abseoee  of  positive 
proof,  of  an  officer  or  agent  to  make  such 
contracts  biuding  tbe  company  may  be 
inferred  from  the  nature,  scope,  and  ex- 
tent of  his  usual  powers  and  duties;  its 
exercise  resting  in  bis  discretion  and  Judg- 
ment. The  geuerul  superintendent,  hav- 
ing supervision  ot  the  general  manage- 
ment and  operation  of  the  road.  Including 
the  employment, discharge,  and  control  oi 
employes,  may.ln  an  emergency,  make  any 
contracts  connected  with  or  necessary  to 
runaiog  the  trains.  Accocdlngly,  with 
tbe  exception  of  tbe  case  of  Katlroad  Co. 
V.  Taft.  28  Mich.  289,  in  which  the  court 
was  equally  divided  in  oploion  on  the 
question,  the  decisions  hold  that  the  an- 
tbority  of  the  general  manager  or  super- 
intendent to  make  contracts  to  pay  fur 
necessary  medical  attendance  upon  un  in- 
jured employe  may  be  reaeonaltly  inferred 
from  the  scope  of  bis  general  agency,  and 
as  Imported  by  bis  title.  Railroad  Co.  v. 
Bodrigues.  47  111.  188;  Railroad  Co.  v. 
Mahoney,  82  111.  78;  Railroad  Co.  v.  Reecfa- 
er,  24  Kan.  228;  Railroad  Co.  v.  McVay, 
i)8  Ind.  391.  But,  It  Is  also  held  by  tbe 
weight,  if  not  by  the  unbroken  line,  ol  ju- 
dicial decisions,  that  such  general  author* 
ity  cannot  be  ioferred  from  tbe  nature 
and  scope  of  the  well-understood  pouers 
and  duties  of  subordinate  employes  and 
agents,  such  as  station  agents,  yard-mas- 
ters, road-masters, conductors.  1  Amer.ft 
Eug.  Euc.  Law, 365:  14  Amer.  ft  Eng.  Enc 
Law.  918.  In  Tucker  v.  Railway  Co.,  61 
Mo.  177,  B  physician  was  employed  by  the 
station  agent  and  conductor— the  latter 
telling  lilni  to  give  such  attention  as  was 
needei),  and  he  would  be  paid  therefor— to 
attend  a  wounded  brakeman.  After  ob- 
serving that  there  was  no  pretense  that 
they  hud  authority  to  employ,  or  that 
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they  pretended  to  employ,  a  phyaician  on 
the  company's  account,  tbe  court  said : 
"It  is  only  sbowD  that  they  were  agente 
of  defendant  In  conducting  Its  railroad 
bufltness,  which  of  Itself  could  certainly 
gWethem  no  authority  to  employ  pbysi- 
ciaiiB,  for  tbe  defendant,  to  attend  to  and 
treat  persona  accidentally  Injured  on  tbe 
road  "  There  Is  onecase  which  holds  that 
thereare  exceptional  argent  circumstances 
In  which  the  authority  of  (he  conductor, 
being  tlie  highest  representative  of  the 
company  present,  to  employ  a  suripeon 
will  be  inferred.  Railroad  Co.  t.  McMur* 
ray,  98  Ind.  HSS.  In  that  case  the  general 
rule  was  held  not  to  be  applicable  In  all 
cases,  and  that  where  a  bralcetnan  is  In- 
jured while  the  train  is  out  on  the  road  at 
a  point  distant  from  the  chief  officers,  and 
there  is  necessity  for  immediate  surgical 
treatment,  and  no  superior  officer  present, 
the  conductor,  having  charge  of  the  direct 
and  Immediate  uianageiuent  of  tbe  train, 
Is  a  general  agent  for  the  pnrpuse  of  em- 
ploying surgical  aaslatance.  The  conclu- 
sion Is  rested  on  the  theory  that  It  is  the 
duty  of  the  company  t-o  act  In  such  cases, 
and  have  some  officer  or  agent,  at  all 
times,  competent  to  exercise  discretionary 
authority  when  an  emergency  unexpected- 
ly arises.  The  principle  of  the  decision  Is 
that  present  necessity  for  medical  aid  to 
save  lite  or  prevent  great  bodlly^  barm, 
the  absence  of  a  superior  officer,  and  die- 
ability  to  communicate  with  him  In  time, 
coDstltnte  such  case  an  exception  to  the 
general  rule.  In  Railway  Co.  v.  Hoorer, 
(Arb.)  18  S.  W.  Kep.  1092,  the  court,  after 
referring  to  the  case  above  cited  and  stat- 
ing the  principle  decided,  said :  "The  au- 
thority existing  In  such  cases  Is  exception- 
al. It  grew  out  of  the  present  emergeoey, 
and  the  absence,  and  conseqaent  Inability 
to  act.  of  the  railway's  managing  agent. 
Its  existence  cannot  extend  beyond  the 
causes  from  which  It  sprang.'*  Whether 
the  authority  of  tbe  conductor  should  be 
Inferred  In  sucb  cases  It  Is  nnuecesaary  to 
decide;  for,  II  conceded,  the  case  of  the 
plaintiff  Is  not  brought  within  the  excep- 
tion. There  is  no  evidence  of  the  distance 
of  the  place  where  the  hrakeman  was  In- 
Jureil  from  the  chief  officers  of  the  compa- 
ny, and  none  tending  to  show  Immediate 
and  urgent  necessity  to  call  a  physician, 
or  that  rommunlcatioD  with  the  superin- 
tendent was  impracticable,  or  that  delay 
for  that  purpose  was  dangerous,  or  that 
plaintiff's  services  were  rendered  on  the 
credit  of  defendant;  and  It  appears  there 
was  telegraphic  communication.  Plain- 
tiff testifies  that  he  was  railed  to  see  tbe 
Injured  brakeman,  and,  In  response  to 
Hui;h  call,  went  to  see  him,  dressed  his 
wounds,  and  continued  to  du  so  until  he 
died.  He  does  not  state  by  whom  he  was 
called.  It  appears,  however,  from  tbe  ev- 
idence of  the  conductor,  that  he  sum- 
moned plaintiff;  but  he  also  testifies  that 
he  had  no  authority  to  employ  pbysl- 
clans,  and  did  nut  remember  telling  plain- 
tiff anything.  The  liability  of  defendant 
depends  upon  contract  entered  Into  by 
some  authorized  agent,  and  proof  of  au- 
thority is  requisite,  where  it  is  not  Infera- 
ble from  the  scope  of  his  agency.  Unques- 
tionably, the  general  superintendent  may 


ratify  tbe  conductor's  unauthorized  em- 
ployment; and,  upon  notice  of  the  Injury 
and  tbe  employment  of  the  ptiysician,  the 
general  snperinteudent,  in  order  to  avoid 
responsibility,  should  dissent,  and  notify 
plaintiff  that  the  company  would  not  l>e 
responsible:  but  this  duty  does  not  arise, 
and  there  can  be  no  ratification,  unleaa  tbe 
superintendent  was  Informed  of  the  facts 
and  circumstances  of  the  employment  of 
plaiutlff.  There  Is  no  evidence  that  be 
bad  any  knowledge  or  notice  thereof  until 
after  the  services  wererendered.  Railroad 
Co.  V.  Davis,  Uud.)  25  N.  E.  Sep.  87& 
Affirmed. 


PRDITT  V.  Statb. 
(Supreme  Court  af  Alabama.  Jnae  11, 18B1.) 

Cbimikal  Law  —  TBtTmomr  or  Abbbrt  Wirrasa 

— iHPBACBKBtrr— Mi8coin>TJor  of  Couksbl. 

L  la  Alabama,  when  It  appears  in  a  criminal 
case  that  an  absent  wltnesa  has  been  legally 
sworn  and  examined  on  the  commitment  pro- 
ceedings, and  also  on  habeas  corpus,  and  that  he 
left  the  statu  two  months  before  the  trial,  and  is 
still  absent,  a  prlrmi/acte  case  for  proving  Us 
evidence  Is  established. 

3.  It  was  proper  to  exclade  testimony  tend- 
ing to  show  that  the  absent  witness  had  made 
statements  inconsistent  with  his  teatlmooy  ai 
the  lormer  trials. 

8.  A  statement  by  oonnMl  in  argnment  "fbst 
the  evidence  of  the  defendant  is  the  meanest  and 
poorest  evidence  in  tbe  world"  is  not  a  state- 
ment of  any  faot  as  evidence,  and  it  Is  proper  to 
refuse  a  charge  that  sach  statement  is  not  law. 

Appeal  from  circuit  court,  Colbert  coun- 
ty ;  H.  C.  Spbakk,  Judge. 

William  Pruitt  was  Indicted,  tried,  and 
convicted  of  burglary  for  breaking  into 
thr  d  welling-hoDse  of  one  J.  0.  Olddena. 
The  court  In  Its  general  charge  to  the  Jury 
said  "that,  underthe  statutes  of  ourstate 
defendants  were  allowed  to  testify,  and 
that  their  evidence  must  be  weighed  aa 
that  of  other  witnesses,  taking  Into  con- 
sideration the  fact  that  defendnnta  are  In- 
terested In  the  result  of  the  prosecution. — 
that.  If  convicted,  they  bad  to  suffer  the 
penalty."  The  defendant  then  asked  tbe 
following  charges,  and  duly  excepted  to 
the  court's  r^usal  to  ^ve  them:  "(1) 
Gentlemen  of  the  Jui7, 1  charge  ynu  that 
the  statement  of  the  solicitor  In  his  argu- 
ment that  the  evidence  of  the  defendant  fa 
the  meanest  and  poorest  evidence  In  the 
world  Is  not  the  lew.  (2J  If  the  Jury  be 
Uevea  the  evidence  In  this  case,  they  moat 
find  the  defendant  notffuilty.'* 

Ktrk  A  Almoa,  for  appellant.  W,  It. 
Martin,  Atty.  Qen.,  for  tbe  State. 

Coi.RUAN,  J.  Whatever  rule  may  pre- 
vail  in  other  states  or  countries.  It  la 
settled  law  In  this  state  that  where  a  wit- 
neds  has  been  examined  In  a  criminal  trial, 
and  ci*osa-examlued,  or  the  opportunity 
afforded  for  cross-examination,  by  the 
party  charged,  and  the  witness  dies,  or 
becomes  insane,  or  has  gone  beyond  tbe 
Jurisdiction  of  the  state  permanently,  or 
fur  Ruch  an  tndeiinlte  time  that  hie  return 
is  merely  contingent  or  conjectural,  tbo 
testimony  of  snch  witness  may  be  proven 
on  a  subsequent  trial.  1  Oreenl.  Ev.  <14th 
Ed.)  S  168,  and  note;  Long  v.  Davis,  18 
Ala.  SOI;    Marler  v.  State,  (17  Ala.  55; 
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lK>we  T.  State,  86  Ala.  IS,  6  Si>iitb.  Rep. 
435;  Soatb  t.  Btate,  M  Ala.  617,6  Soutli. 
Rep.  62.  Tbe  predicate  Id  this  case  for 
tbe  Introduction  of  sach  teatlmonj  saftt- 
ciently  complied  with  the  reqalreraentg  of 
tbe  law.  The  witnees  called  to  prove  tbe 
testimony  of  the  absent  witness  stated 
that  "Clem  Bates  [tbe  absent  witness]  left 
about  two  months  ago,  and  went  to  tbe 
state  of  Arkansas,  as  I  was  Informed. 
Said  Bates  Is  still  absent  from  tbe  state. " 
It  was  shown  that  tbe  witness  was  legal- 
)y  Rwurn  and  examined  on  a  preliminary 
trial  for  commitment,  and  also  on  bubeaa 
corpua  proceedings.  Frlmu  fade,  tbe  evi- 
dence was  admlsalble.  It  was  not  compe- 
tent to  show  that  the  absent  witness  bad 
made  statements  different  or  contradict- 
ory to  those  proven  to  bave  bet^n  testi- 
fied to  by  btm  on  the  former  trials,  and 
there  was  no  predicate  for  such  impeach- 
ing testimony.  In  all  such  cases  It  Is  nec- 
essary to  llrst  InterroKate  the  witness 
himneir  as  to  such  contradictory  state- 
ments, giving  time  and  place  wltb  rea- 
aonable  certainty. 

In  the  connie  of  his  argameut  before  the 
Jory,  referring  to  the  evidence  of  the  de- 
fendant, the  solicitor  stated  "  that  the  evi- 
dence of  tbe  defendant  Is  the  meanest  and 
poorest  evidence  In  the  world."  Excep- 
tions were  taken  to  these  statements  by 
tbe  defendant,  and  a  charge  requested  by 
defendant  to  be  given  to  tbe  Jury,  based 
apon  this  statement,  was  refased.  By 
nameroD^  derisions  of  tbls  court  it  has 
been  held  that  for  an  unwarranted  tres- 
pass upon  the  domain  of  un proven  facts 
tbe  case  will  be  reversed.  To  authorize  a 
reversal,  however,  there  muutbea  state- 
ment "as  of  fact."  Comments  and  criti- 
cism by  counsel  npon  thei'baracter  of  tbe 
avldence  addaced.  or  the  weight  to  t>e 
Itiren  to  testimony*  as  affected  hy  tbe  In- 
terest  of  tbe  witness  In  tbe  result  of  tbe 
trial.  Is  not  an  loTaslon  of  the  rale.  A 
witness  sbonld  be  protected  from  undue 
personal  abuse  In  argument;  but  to  assert 
in  argument  that  the  testlmr)ny  of  a  de- 
fendant examilned  In  his  own  behalf  **  was 
the  meanest  and  poorest  kind  "  is  not  the 
statement  of  any  fact  as  evidence,  bnt  the 
assertion  of  an  inference  as  to  Its  weight 
and  credibility,  deduced  from  the  Interest 
the  witness  had  In  the  matter  and  result 
of  the  trial,  fiallroad  Co.  v.  Orr,  (Ala.) 
8  South.  Rep.  360;  Cross  r.  State.  68  Ala. 
476.  Tbere  was  evidence  tending  to  show 
the  gnilt  of  the  defendant.  The  general 
charge,  nnder  such  circnmBtanceH,  shonld 
not  be  given.  AflBrmed. 


Lee  v.  State. 
(Supreme  Court  of  Alabama.  Jane  11, 1891.) 
MoRDBB — Self-Dbfbhbe  OK  Okb'b  Landb. 
Tbe  right  of  s  person  to  defend  himBelf  in 
Ills  own  bouse,  without  retreatinK,  does  not  ex- 
tend to  his  lands  outside  the  curtilage;  and  one 
who  retreats  to  sach  lands  after  being  assaulted 
fjaifbot  Justify  a  killing  there,  when  further  re- 
treat is  practicable. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arringto."*,  Judge. 

Wutifi  A  Son,  for  appellant.  W.L.Mar- 
tiUt  Atty.  Qen.,  for  tbe  State. 


Walkkr.  J.  Tbe  eTtdence  tended  to 
show  tbe  following  state  of  facts:  The 
appellant,  Ed.  Lee,  rented  a  large  farm 
during  the  year  1890,  upon  which  he  resid- 
ed lilmself,  and  a  portion  of  which  he  sub- 
rented  for  that  year  to  one  Monroe  Walk- 
er. Lee  rented  the  same  farm  ftir  the 
7ear  1S91,  and  continued  to  occupy  It. 
Walker  made  arranKements  to  work  on 
the  plantation  of  one  Westcott  for  tbe 
year  1801,  bnt,  with  Lee's  permission,  left 
his  family  on  the  latter's  place  until  a 
bouse  could  be  prepared  for  them  on  the 
Westcott  place.  Alter  January  1,  1891, 
Walker  had  no  rights  un  the  Lee  farm  ex- 
cept to  occupy  with  his  family  the  bouse 
thweon  antll  a  dwelling  could  be  built  for 
tbem  on  the  Westcutt  place.  After  tbe 
first  of  the  year  WalKer  worked  on  the 
latter  place,  his  wife  remainiug  temporari- 
ly on  tbe  Lee  place,  and  working  there  as 
a  laborer,  and  he  going  there  and  staying 
there  at  night  when  be  winbed  to  do  so. 
The  house  In  whlcli  Lee  lived  was  about  a 
quarter  uf  a  mile  from  tbe  house  occupied 
by  Walker's  family,  and  was  on  tbe  same 
place.  About  0  o'clock  at  night,  on  tbe 

 day  of  February,  18S1,  Lee  went 

over  to  tbe  house,  occupied  by  the  wife  of 
Walker,  and  was  there  talking  to  her,  in 
the  presence  ot  ber  daughter,  about  some 
work  he  wished  ber  to  do  the  next  day, 
when  Walker  came  In,  made  some  excla- 
mation, and  grabbed  a  chair,  and  tried 
to  strike  Lee.  Walker's  wife  Interfered. 
Lee  went  opt  of  the  house,  walked  oK 
about  15  steps,  and  stopped  in  a  path 
leading  from  that  house  in  the  direction 
of  tbe  house  In  which  he.llved.  After  Lee 
got  out  ol  the  bouae.  Walker's  wife  lucked 
the  door.  Walker  went  to  the  flre-place, 
picked  up  an  iron  bar  used  for  a  poker, 
then  went  to  the  door,  pushed  his  wife 
out  of  tbe  way*  unfastened  tbe  door,  and 
ran  out  after  Lee,  and,  approaching  to- 
wards him  wltb  the  irou  bar,  was  fatally 
shot  by  Lee  with  a  pistol.  The  night  was 
dark,  and  It  was  ruining  at  the  tlms. 
There  was  no  fence  around  the  bouse  In 
which  Walker's  wife  was  staying. 

Tbe  excepttoARto  portluns  ol  the  charge 
given  by  tbe  trial  court,  and  to  the  refusal 
to  give  tbe  charges  requested  bythede- 
ferdaot,  raise  but  the  single  question  as 
to  whether  or  not  it  was  tbe  duty  of  the 
defendant  to  retreat  after  getting  out  of 
the  house  and  upon  his  uwn  land.  In  be- 
half of  tbe  appellant  it  Is  urged  that,  after 
he  got  upon  land,  the  right  to  the  exclu- 
sive possession  of  which  was  In  him,  be 
was  not  bound  to  retreat  further,  though 
retreat  was  entirely  practicable,  but  was 
entitled  to  stand  his  ground  and  protect 
himself,  even  to  the  taking  of  life.  If  he  was 
without  fault  in  bringing  on  thedlfficulty. 
We  have  not  been  deed  to,  nor  have  we 
found,  any  authority  to  support  the  prop- 
osition that  the  fact  that  one  happens  to 
be  upon  any  part  of  bis  own  land  thereby 
secures  to  himself  all  the  rivhts  deduclble 
from  tbe  principle  nhlch  Is  illustrated  by 
tbe  maxim  that  every  man's  huuse  is  hta 
castle.  It  Ifl  familiar  doctrine  that,  in  or- 
der to  entitle  a  person  to  the  bt^neflts  of 
the  plea  of  nelf-delense  against  the  charge 
uf  homicide,  he  must  bave  employed  all 
means  in  bis  power,  consistent  witli  bis 
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flafety,  to  avoid  tlie  danger  and  avert  tlie 
necessity  of  taking  Ufe;  and  be  mast  have 
retreated,  II  retreat  was  practicable. 
Carter  v.  State.  82  Ala.  13,  2  Hoath.  Rep. 
766.  In  the  old  books  o[  the  law  tbe 
phrases  "retreat  to  the  wall' or  "retreat 
to  the  dltcb  "  were  marh  In  vogoe  as  flg- 
nratlva  expreaslonfl  ol  tbe  rale  tbat.  In  or- 
der to  avoid  the  necessity  of  taking  life, 
eumbat  most  be  declined  bo  Ions  as  the 
avenues  of  escape  are  open.  1  Hale.  P. 
r.  479-483;  1  Rusa.  Crimes,  661.  As  one 
who  has  been  forced  to  the  wall  or  to  tbe 
ditch  can  withdraw  no  further,  tbe  law 
says  he  may  there  stand  at  bay,  and  re> 
Bist  assault,  even  to  tbe  taking  of  lite. 
Upon  like  principles,  a  man'sd  welling  was 
regarded  as  the  limit  of  retreat  lor  him. 
In  the  tarbnience  of  early  times,  men 
made  their  habitations  holds  ol  defense, 
and  were  often  compelled  to  protect 
themselves  therein.  One's  dwelling  wne 
regarded  as  his  place  of  refnge.  Its  sanc- 
tity In  this  regard  was  fully  recognised  by 
the  law.  A  man  In  his  own  boose  was 
treated  as  "at  tbe  wall,"  and  coQld  not, 
by  another's  assault,  be  pat  under  any 
duty  to  flee  therefrom.  1  Blsh.  Grim. 
Law.  §868;  Kerr,  Horn. $180:  Brlnkleyv. 
State,  89  Ala.  84,  8  South.  Rep.  22.  A  kill- 
ing In  deTense  ol  one's  dwelling  may  be  ex- 
cusable In  tlie  eye  of  the  law,  when  there 
wonid  be  no  legal  lustlflcatlon  for  the  tak- 
ing of  hnman  life.  In  like  circumstances,  to 

Srevent  a  trespass  upon  property  not  the 
WBlling^house.  Carroll  v.  state,  23  Ale. 
28;  Simpson  v.  State,  59  Ala.  1.  This 
shows  the  solicitude  of  the  law  to  secum 
one's  abode  as  a  haven  of  protectWm  for 
him  and  that  the  pecnMar  Inviolability 
attaching  to  a  man's  habitation  does  not 
extend  to  hhi  other  property.  It  wonId 
seem  that  the  special  privileges  pertaining 
toa  man  in  bisown  habitation  are 'availa- 
ble for  his  protection  only  while  he  Is  with- 
in such  space  as  Is  usually  occupied 
for  the  purposes  of  the  dwelling  and  the 
cnstomary  outbnlldlngs.  Pond  v.  People, 
8  Mich.  150-181.  Tbe  very  circumstance  of 
one  being  within  the  precincts  of  hlsdwell- 
Ing  or  of  his  buttlness  houHe  serves  as  a 
warning  to  deter  an  assailant  from  In- 
truding therein.  No  suchevldenceof  adls- 
positlon  to  avoid  combat  or  to  get  uut  of 
the  reach  of  danger  Is  afforded  by  the  con- 
duct of  one  who,  when  assaulted,  merely 
withdraws  to  Ills  own  land,  and  there 
halts  In  a  position  exposed  to  attack. 
Manifestly  be  has  not  availed  himself  of 
8Qch  shelter  and  protection  as  his  house 
affords.  He  has  not  sougibt  what  Is 
known  of  alt  men  as  an  asylum  of  ealety. 
His  act  Is  not  calculated  to  give-  pause  to 
one  In  pursuit.  The  common  law  would 
nut  say  that  he  had  gone  to  the  wall,  and 
we  cannot  say  that  he  had  fulfilled  the 
duty  of  retreat.  Nothing  has  been  found 
In  the  books  to  Indicate  that  a  man  when 
upon  his  own  land  is  to  be  regarded  as  at 
bay  so  as  to  be  under  no  duty  to  yield 
further  to  an  assailant,  unless  he  Is  In  bis 
house,  or  within  the  curtilage  or  space  us- 
ually occupied  and  used  for  the  purposes 
of  the  house.  When  he  is  elsewhere  upon 
his  own  land,  the  reasons  which  excuse 
h!m  from  withdrawing  from  the  place 
wbleh  iB  to  him  as  bis  castle  and  fortress 


do  not  apply.  Jones  r.  State,  76  Ala.  8; 
State  V.  Patterson.  13  Amer.  Hep.  212, 
note.  Not  until  be  has  reached  tbls  place 
of  refnge  can  he  claim  the  protection  and 
privileges  afforded  thereby.  When  be- 
yond Its  precincts,  though  upon  bis  own 
land,  be  to  under  tbe  duty  to  retreat  when 
retreat  with  safety  to  himself  Is  practica- 
ble. This  was  the  purport  of  the  ebarges 
to  which  exceptions  were  reserved.  Tbe 
charges  requested  by  the  appellant  are 
not  reironcllable  with  the  conclnslon  bwe 
announced.  They  were  propwly  rcfoMd. 
Affirmed. 

SUITH  T.  STATB. 

(Aiprame  CVnirt  qf  ^Alabama.  JaiisS,1fi8L) 
AasAuiff  WITH  larsxT  to  HnBDSR— Bvidbvcb— 

iHSTsaonoNS. 

L  Where,  od  a  trial  of  assanlt  with  intrat  to 
murder,  the  state  olaims  tbat  defendant  upset 
a  oanoe,  Id  wliich  be  was  ridioff  with  his  wife, 
and  held  her  under  the  water  to  drown  her,  aoa 
defendant  testifies  that  in  what  be  did  he  was 
endeavoring  to  save  her  from  drowning,  It  is 
competent  to  prore  his  declarations  sbowlag 
hostile  feeling  towards  her,  to  show  motive*  and 
to  rebut  bis  own  testimony  that  their  relations 
were  affecttooate. 

S.  An  lastraotton  that  If  tbe  Jury  believe  de- 
fendant is  guilty  beyond  a  reasonable  doubt, 
they  must  not  aoquitbecaase  there  may  l>e  a  mere 
probability  of  bis  innocence,  is  erroneous  in 
using  tbe  term  **probaimity"  Instead  of  **pos- 
Blbility.  •* 

3.  It  is  not  Great  to  refuse  to  repeat  an  In- 
struction the  sutistsnoe  of  wbleb  has  onoe  beao 

given  on  request 

Apiwal  from  city  court  of  Deciitnr;  W. 
H.  Simpson,  Judge. 

The  appellant,  Millard  F.Smith,  was  In- 
dicted, tried,  and  convicted  of  an  assault 
with  Intent  to*  mnrder  Christine  Smith,  Us 
wife,  and  was  sentenced  to  the  penltu- 
tlary  for  10  years.  The  testimony  for  tbe 
state  tended  to  show  that  on  one  occa 
sion,  while  the  defendant  was  out  tlsblng 
In  a  pond  with  his  wife  and  three  children, 
the  boat  was  made  to  capslse.  Tbewatet 
in  the  pond  was  from  three  feet  to  three 
feet  two  Inches  In  depth.  Upon  tbe  caiK 
sizing  uf  tlie  boat  tbe  defendant  took  both 
tbe  two  larger  children,  and  placed  them 
In  the  boat  which  he  had  turned  back,  the 
right  side  up;  that  as  the  wife  and  infant 
were  starting  to  the  boat  the  defendant 
pushed  them  down,  and  as^shetrled  tu  get 
up  again  be  caught  her  by  tbe  neck,  and 
held  her  head  under  tbe  water,  until  be 
was  halloed  at  by  some  witnesses  on  the 
bank ;  that  then  he  took  the  wife  and  in* 
lant  in  his  arms,  and  carried  them  on  the 
bunk,  at  the  same  time  pushing  the  boat. 
In  which  were  the  older  chiltlren,  and  the 
wife  was  afterwards  resuscitated.  Tbe 
testiraouy  for  the  defendant  tended  to 
contradict  this  evidence  by  showing  that 
tbe  wife  was  nnintentlonally  thrown 
down  In  tbe  water,  wblle  the  defendant 
was  trying  to  rescue  her  and  the  children. 
The  wife  was  sick  tor  some  time  after,  and 
there  was  evidence  showing  that  there 
were  marks  of  flnger-prlnts  about  her 
neck.  Upon  the  examination  of  the  de- 
fendant as  a  witness  In  his  own  behalf,  he 
was  asked  while  he  was  In  Jail,  In  the 
month  i>f  Decemt>er,  1890,  If  he  did  not  In 
tbe  presence  of  the  aherlff  and  bis  deputies 
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•peak  of  hl8  ivffe.  and  say  "that  Abe  was 
a  damned,  whurisb  bitch;  that  she  was 
the  mother  ol  a  baHtard  child,  and  had 
brought  all  this  trouble  on  yon ;  and  that 
ifyuuhadto  go  to  the  penitentiary  she 
n  ould  have  to  go  there  too. "  The  defend- 
ant objected  to  this  qaeatlon,  and  ex- 
c(i)ted  to  the  court's  orermlluff  bis  objec- 
tion. He  answered:  **I  dtd  not.  I  got 
mad  ivltb  my  wife  while  In  Jail,  and  spoke 
of  her  to  the  sherlfr'aod  the  deputies,  but 
did  not  nse  that  langaaKe."  The  sheriff 
and  the  deputies  testified,  af^alnst  the  ex- 
ccptlon  and  objection  of  the  defendant, 
that  he  did  use  such  language  tu  thom  at 
the  time  and  place  apeelfled.  At  the  re- 
quest  of  the  state's  attorney,  Uie  court 
gave  the  following  written  charge:  "If 
the  jury  bellere  from  the  eTldence  that  the 
defendant  Is  guilty  as  charged  In  the  In- 
dictment, beyond  4  reasonabledoubt,  they 
must  not  acquit  blm  because  there  maybe 
a  mere  probability  of  the  defendant's  in- 
nocence. unlesH  such  prnbabllity  be  a  rea- 
■onabie  probability  from  all  the  evldraice. 
(2)  Tbe  doubt  of  the  defendant'B  goUt 
must  be  actual  and  Hnbstantial ;  nut  mere 
possibility  or  speculation.  It  must  not  bo 
a  mere  possible  doubt,  because  everything 
relating  to  human  affairs,  and  depending 
upon  mural  evidence,  is  open  to  some  pos- 
sible or  imaginary  doubt."  The  defend- 
ant excepted  to  tbe  giving  of  each  of  these 
chaises,  and  also  excepted  to  the  court's 
refusal  to  give  the  general  charge  In  his 
behalf,  and  also  to  the  following  chanre: 
"(4)  The  defendant  Is  authorized  under 
tile  statute,  to  testify  In  his  own  behalf, 
and  the  jury  have  a  right  to  gtre  full  cred- 
it to  his  statements."  The  bill  of  excep- 
tions recites  that  "  the  court  had  already, 
111  addition  to  Its  general  charge  pn  de- 
fendant's evidence,  given  the  following 
special  charge  In  writing  at  defendant's 
request:  *The  defendant  has  a  right  tu 
testify  In  his  own  behalf,  and  tt\e  jury  has 
a  right  to  believe  hie  statements.'" 

•S'.  AT.  Balna,  for  appelant.  W.  1*.  Mar- 
tia,  Atty.  Gen.,  tor  the  8t«te.- 

Stone.  C.  J.  Whether  the  defendant  at- 
tempted to  drown  his  wife  by  holding  her 
head  under  the  water,  or  whether,  In 
what  he  did,  he  was  attempting  to  rescue 
her,  was  the  material  question*  of  contes- 
tation In  the  trial  of  this  case.  Tbe  theory 
of  the  prosecution  was  tbat  the  defendant 
Intentionally  npset  the  canoe.  In  which 
they  were  sitting,  on  the  water,  threw  his 
wife  uut,  and  not  only  made  no  attempt 
to  reacue  her,  but  held  her  head  under  the 
water  that  she  might  drown.  She  was 
taken  out  insensible,  but  subsequently  re- 
rivwl.  Tlie  contention  of  the  defense  was 
that  the  cnnoe  was  upset  accidentally, 
and  that  the  defendant  »erted  himself 
actively  and  earnestly  tu  save  bis  wife 
from  drowning.  The  water  was  a  pond, 
and  not  of  swimming  depth  to  adults.  It 
was  about  three  feet  and  two  IncheH  deep. 
This  being  the  Issue,  it  wan  manifestly 
competent  to  prove  whether  tbe  relations 
between  tbe  husband  and  wife  were  those 
of  love  and  atfectiun,  or  the  contrary. 
Sncb  testimony  would  shed  light  on  any 
act  or  conduct  of  his  that  was  of  dlspnt- 
able  Intent.  It  waa  a  Intimate  aid  to 


the  Jury  in  arriving  at  the  motive  or  in- 
tent of  tbe  accused.  In  what  tbe  testimony 
sattsfles  tbe  Jury  he  did  or  attempted  to- 
du.  It  follows  that,  if  the  defendant  ut- 
tered thewordH  of  bitterness  and  reproach 
against  his  wir«  which  witness  testified  he 
spoke  while  In  prison,  this  was  competent 
evidence  In  rebuttal  of  bis  own  testimony* 
prevlonsly  given,  that  their  relations  had 
ail  tbe  while  been  loving  aud  affectionate. 
The  conrt  did  not  err  In  iveelvlng  this  tes- 
timony. 

In  giving  the  first  charge  asked  by  the 
prosecuting  attorney  the  city  court  erred. 
Its  propositions  are  incompatible.  There- 
cannot  be  a  belief  of  defendant's  guilt  be- 
yond a  reasonable  doubt,  and,  at  the- 
same  time,  a  probability  of  his  Innocence. 
Probability  is  "that  degree  of  evidence,  ur 
that  appearance  of  truth,  which  Induce* 
belief,  bat  Is  not  certaLity."  We  say  any 
given  proposition  Is  probable  when  it  has 
more  evidence  for  than  against  Its  truth. 
We  use  tlie  word  "evidence"  in  the  senee- 
uf  "proof"  or  "testimony "  which  Is  l»e- 
lleved.  When  this  Is  theease.^in  other 
words,  when  the  testimony,  after  beluff 
properly  weighed  by  the  Jury,  enables 
that  body  to  afHrm  that  there  Is  more- 
testimony  In  favor  of  defendant's  Inno- 
cence than  there  Is  ol  his  guilt,— a  convic- 
tion of  guilt  "beyond  a  reasonable  doubt 
is  Impossible.  The  second  charge  substi- 
tutes the  word  "possibility,"  and  is  free- 
fro  m  error. 

The  fourth  charge  asked  by  defendant 
asserts  a  correct  legal  proposition ;  but 
no  suitor,  civil  or  criminal,  can  claim,  «» 
matter  of  right,  that  a  charge  once  given- 
at  his  request  shall  be  repeated.  It  Is  bet- 
ter and  safer,  however,  1(  the  charge  as- 
sert a  correct  legal  principle,  when  viewed 
In  oonnecdon  with  the  testimony,  that  It 
be  given,  unless  It  is  an  exact  copy  of  on» 
previously  given  In  charge.  The  question* 
raised  on  the  motion  In  arrest  of  judg- 
ment we  need  not  consider,  as  they  will  not 
probably  arise  again.  Reversed  and  re- 
manded. 


Odbm  v.  Bonneb. 

(Supreme  Court  of  Alabama,   June  8, 1891.) 
PARTNBRaeip  —  Complaint  —Amsndiibbt—  Ew- 

DBIICB. 

1.  In  a  suit  on  an  acconnt  stated  against  O.. 
&  B.  as  late  copartners,  where  it  appears  that 
the  firm  of  O.  Sc  S.  bad  suuceeded  the  firm  of  O. 
&  B.  without  assuming  their  llabilitieti,  the 
court  properly  permitted  plaintiff  to  amend  by 
dismissing  as  to  B.,  ana  adding,  as  separate 
causes  of  action  against  O.,  three  notes  of  the- 
flrm  of  O.  &  S.  which  were  among  the  items  of 
the  original  accountt  for  this  constituted  no  new 
canse  of  action. 

3.  The  firm  notes  were  competent  evidence- 
under  the  account  stated,  although  declared  upon 
in  tbe  amendment  as  an  Individual  liability  of 
one  partner. 

Appeal  from  city  conrt  of  Decatnr;  W. 
H.  Simpson,  .Judge. 

Action  bv  J.  W.  Bonner,  as  assignee  oV 
the  firm  of  McAllister  &  Co.,  against  E.  J. 
Oden  and  W.  S.  Bruwn.aslatecopartnera. 
The  original  cumplaint  contained  two- 
counts,— one  on  an  aecoont  stated,  and 
another  for  goods  sold  and  delivered.  la 
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tfae  accoont  stated  were  tbree  noten  given 
to  McAlllHter  &  Co.  by  the  Orm  of  Oden  ft 
Shryglej,  succeasora  to  Od(>n  &  Brown. 
The  evidence  dlactosinf?  that  Oden  & 
Shrygtey  bad  not  aBBuraed  the  liabllitlea  n{ 
Oden  &  Bro  wn,  the  plaintiff  amended  his 
eomplatut  by  ettiklng  out  the  name  of 
Brown  as  deleudant,  leaving  tlie  suit  to 
proceed  against  Uden  Individually.  The 
three  notes  were  received  In  evidence,  and 
after  each  party  had  rested  the  court  per- 
mitted plaintiff  to  further  amend  by  add- 
ing  three  counts  declarlug  upon  the  notes 
of  Oden  &  Shrygley.  Judgment  for  plain, 
tiff,  and  defendant  appeals,  aaelgnlog  as 
errors  the  admlBsIon  of  the  notes  in  evi- 
deuce,  and  the  allowance  of  the  amend- 
ments. 

BrowB  &  Francis,  tor  appellant.  KyJe 
4k  Ske^ga,  tor  appellee. 

Clopton,  J.  This  salt  was  originally  a 
suit  against  appellant  and  W.  L.  Brown, 
as  late  partners.  The  original  complaint 
contained  two  common  counts, — one  on 
an  account  stated,  and  the  otherfor  goods 
and  merchandise  sold  and  delivered.  On 
the  trial,  and  after  the  testimony  was  con- 
cluded, plaintiff,  by  leave  of  the  court, 
amended  the  complaint  by  striking  out 
the  name  of  Brown,  and  the  words,  "late 
partners  under  the  firm  name  of  Oden  and 
Brown, "  and  also  by  adding  three  counts, 
«ach  declaring  on  a  separate  note  made 
by  Oden  &  Shrygley.  Defendant  objected 
to  the  last  amendment  on  the  ground 
that  it  latroducQs  new  causett  of  action. 
In  the  itemlwd  statement  of  the  account 
«tated,  the  three  noteu  declared  on  In  the 
amendment  appear  ae  Items  in  the  ac- 
c<iant.  The  complaint  was  evidently 
amended  because  of  the  failure  to  show 
that  Odnn  &  Brown  had  assumed  the  Ua- 
bilitles  of  Oden  &  Hbrygley.  The  record 
authorlies  the  presumption  that  the  orig- 
inal complaint  and  amendment  were  in- 
tended to  prevent  the  same  caoae  of  ac- 
tion, only  varying  1  he  form  of  the  liabili- 
ty of  defendant.  There  does  not  appear 
the  Introduction  of  a  new  cause  of  action. 

Defendant  objected  to  the  introduction 
of  the  notet*  in  evidence  on  the  ground  of 
a  variance  between  the  notes  uETered  and 
thotte  deecribed  In  the  amendment.  It  is 
well  settled  that  a  partnerahlp  creditor 
may  sue  one  of  the  uiembera  of  the  hrm 
for  a  debt  contracted  in  the  partnership 
name,  whether  by  account  or  otherwise, 
and  declare  upon  the  demand  as  bis  Indl- 
Tlilual  llBblllty.  Clark  v.  Jones,  87  Ala. 
474,  6  South.  Bep.  362.  This  was  the  state 
uf  the  origiuaJ  complaint  after  being 
amended.  The  objection  to  the  admin- 
Blon  of  the  notea  In  evidence  was  general, 
going  to  their  InadnilsalbtUty  under  the 
entire  complaint  as  amended.  Proof  of 
the  partnership  of  Oden  &  Shrygley  and 
the  execution  of  the  notes  by  that  Arm, 
liavluK  been  made,  they  were  admlBsible 
under  the  common  count  on  an  a^-count 
stated,  notwithstanding  there  may  have 
been  a  variance  between  the  notes  offered 
and  the  dracrlptlon  In  the  amendment  to 
the  complaint.  In  such  case  the  conrt 
could  properly  overrule  the  objection,  and 
the  motion  to  exclude  the  notes. 

Affirmed. 


Hi6BZ,A,Hn  Atb.  ft  Belt  B.  Go.  t.  Bust. 
(filuprme  Court  ef  Alabtma.  Jmie  8, 1891. ) 

DCMKT  —  KA^ILBOADS  —  AUOHTIMO  Pi,38EKGERS— 
BTA.RTIXO. 

The  duty  of  a  railroad,  operating  cars  by 
dummy  enKines  without  fixed  Btoppin^  places, 
to  a  passenger  alighting  from  Its  cars  is  not  dis- 
charged by  merely  stopping  a  ruasonabte  time 
for  such  passenger  to  alight;  but  it  is  the  duty 
of  the  coaductor,  before  giving  ihe  signal  to 
start,  to  see  tliat  no  passenger  is  in  the  act  of 
alighting,  or  In  a  position  which  would  be  ren- 
dered daiigerous  by  putting  the  oar  in  motion. 

Appeal  from  circuit  court,  Jefferaon 
county;  James  B.  Head,  Jndge. 

This  action  was  brought  by  the  appel- 
lee, Margaret  A.  Burt,  against  the  appel- 
lant corporation,  and  Bouxnt  to  recover 
damages  fnr  personal  injuries  alleged  to 
have  beeusuBtained  on  account  of  the  neg- 
ligence of  the  defendant's  employes.  Th« 
testimony  for  the  plaintiff  tended  to  show 
that  she  boarded  one  of  the  drfendanCs 
dummy  trains  la  Birmingham ;  that  upon 
pnying  ber  fare  she  told  the  conductor 
that  she  wanted  to  get  off  at  St.  John's 
Church,  and  to  put  Iier  off  at  that  place, 
to  which  he  nodded  bis  consent;  that 
when  the  cam  arrived  at8t.  John'sC'hurch 
they  stopped,  and  wveral  passengers  got 
off;  that  plaintiff  arose  from  ber  Mat  In 
the  car  as  soon  as  It  had  stopped;  that 
while  she  was  alighting  therefrom  the 
cars.  In  response  to  a  signal  from  the  con- 
ductor, started  off  with  a  jerk,  throwing 
her  to  the  ground,  causing  the  injnriefl 
complained  of  la  this  action.  The  plain- 
tiff testified  that  she  arose  from  her  seat 
In  the  car,  and  proceeded  to  alight  as 
quickly  as  possible,  and  without  delay. 
The  testimony  for  the  defendant  tended  to 
show  that  its  said  train  Htop]>e(l  at  St. 
John's  Church  a  reasonable  length  of  time 
to  enable  the  passengers  to  alight  there- 
from; that  several  did  alight  from  aafd 
train  at  that  point,  and  wereassluted  by 
the  condoctor  of  the  train;  that,  before 
the  conductor  signaled  to  the  engrlneer  of 
said  train,  he  looked  to  see  If  there  was 
any  one  else  who  wished  to  get  off,  and, 
seeing  no  one,  he  signaled  the  engineer  to 
start.  The  evidence  was  that  the  plaintiff 
got  off  the  car  on  the  opposite  side  from 
which  the  other  passengers  alighted.  Up- 
on the  introdnctlon  of  all  the  evidence, 
tbe  conrt  charged  the  Jury  as  foUown: 
"That  It  was  the  daty  of  defendant,  on 
reaching  the  stopping  place  at  St.  John's 
Church,  to  stop  the  dummy  a  reasonable 
lengtli  of  time  for  plaintiff  tu  alight,  and 
the  plaintiff's  duty,  when  It  stopped,  tu 
alight  with  reasonable  diligence;  that 
when  It  stopped,  if  the  conductor  went  to 
the  car  In  wtilch  plaintiff  was,  to  help  the 
passengers  off,  and  if  daring  Roch  reasona- 
ble time  given  for  pattsengers  to  aliglit 
plaintiff  was  up  and  In  the  act  of  alight- 
ing, it  was  the  duty  of  the  conductor  to 
know  It,  and  not  start  tbe  train  while  uhe 
was  in  the  act  of  alighting;  that  If  tlie 
train  stopped  a  reasonal>le  length  of  time 
for  the  plaintiff  to  alight,  and  at  the  expi- 
ration of  such  time  she  was  still  In  her 
SPat,  and  not  In  tbe  act  of  getting  off.  then 
the  conductor  had  the  right  to  turn  hla 
attention  away  from  the  cur  to  the  engi- 
neer, and  to  BlgnaJ  the  eoglneer  to  go 
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ahead,  and  If  thereafter  plaintiff  arose, 
aor]  attempted  to  alifcht,  and  fell,  the 
defendant  la  not  liable,  unless  the  con- 
dactor  or  engineer  actually  knew  tihe  was 
trying  to  Ret  off,  and,  so  knowing  it, 
could,  by  the  exercise  of  reasonable  cure, 
bare  prevented  her  fall."  The  defendant 
requested  the  court  to  give  the  loUowInv 
written  charges,  and  separately  excepted 
to  the  refiiRal  to  give  each  of  them  as 
asKeO:  (1)  "That,  <I  the  train  stopped  a 
sufficient  time  to  allow  the  plaintiff  to  get 
off,  then  the  defendant  was  not  guilty  of 
DeKllgence  in  Us  management. "  (2) 
"That  it  the  Jury  believe  that  the  car 
stopped  at  St.  John's  Church  a  sufHcient 
time  for  plalntiH  to  alight,  and  tne  con- 
ductor, without  knowing  of  the  intention 
of  plaintiff  to  alight  there,  and  without 
knowing  or  seeing  that  she  was  in  the  act 
of  alighting,  started  the  trHin,  then  the 
(iffendant  would  not  be  guilty  of  negli- 
gence, and  plaintiff  would  not  be  entitled 
to  recover."  (S)  the  Jury  believe  from 
the  evidence  that  the  train  came  to  a  full 
stopat  tlie  place  where  the  plaintiff  wished 
to  alight,  and  remained  there  long  enough 
for  two  ladles  In  another  seat  of  the  car 
to  alight  therefrom  safely,  then,  on  the 
undisputed  evidence,  as  to  the  character 
and  construction  of  the  car  in  which  plain- 
tiff was  riding,  this  was  a  reasonable  time 
for  the  car  to  stop  for  the  plaintiff  to 
alight."  (4)  "Thatif  tbejurybellevefrom 
the  evidence  that  the  train  of  the  defend- 
ant was  stopped  at  St.  John's  Church  tor 
a  reasonable  time  for  plaintiff  to  have 
alighted  from  the  car,  then  after  this  time 
the  conductor  was  not  required  to  be  on 
the  lookout  (or  the  plaintiff  to  alight." 
<5)  **That,  under  the  evidence  In  thlscase. 
the  train  stopped  at  St.  John's  Church  a 
reasonable  time  for  plaintiff  to  alight." 
There  was  judgment  for  the  plaintiff,  and 
the  defendant  brings  thin  appeal,  and  as- 
signs aft  error  the  refusal  of  the  court  to 
give  the  charges  asked  by  it. 

Alex.  T.Lout/ou,  for  appellant.  RUthard 
R.  FileBt  for  appellee. 

CoLRMAN,  J.  The  platntm  sued  to  re- 
cover damages  for  peraonal  Injury  alleged 
to  have  been  sustained  In  consequence  of 
the  negligence  of  the  defendant  by  moving 
forward  the  train  upon  which  she  was  a 
passenger  while  she  was  In  the  act  of 
tillghtiQg.  and  before  she  had  reasonable 
time  Ut  get  oO.  We  regard  the  law  with 
respect  to  the  doty  to  be  exercised  by  or- 
dinary railroads  for  the  safety  of  passen- 
gers getting  OD  and  off  their  trains  as  well 
settled.  When  the  train  of  an  ordinary 
railroad  is  brought  to  a  stand-still  at  the 
proper  and  usual  place  for  receiving  pas- 
sengers, and  for  permitting  passengers  to 
allgbt.  and  remains  stationary  for  u  rea- 
sonably sufficient  length  ^it  time  for  this 
purpose,  the  duty  of  the  trainmen  in  this 
regard  ha^  been  performed;  but. while  tiie 
performance  of  this  duty  may  relieve  the 
trainmen  from  the  further  duty  of  seeing 
and  knowing  that  the  passengers  are  on 
or  off,  as  tbecase  may  be,  even  this  would 
not  excuse  from  culpability,  if  those  In 
charge  of  the  train  In  fact  saw  or  knew 
that  its  movement  would  probably  im- 
peril a  passengvr  In  the  airt  of  getting  off 


or  on  the  train,  and.  In  disregard  of  the 

geril,  caused  the  train  to  move,  and  there- 
y  Inflict  injury.  Kailway  Co.  v.  Stewart, 
(Ala.)  8  South.  Rep.  711.  cases  cited;  Rail- 
way Co.  V.  Hmlth,  m  Ala.  68,8  South.  Rep. 
86;  Banking  Co.  v.  Miles,  88  Ala.  262,6 
South.  Rep.  696.  The  law  has  also  been 
well  settled  in  r^ard  to  the  duty  of  the 
driver  or  the  person  in  charge  of  a  horse- 
car  operated  for  the  carriage  uf  passen- 
gers. In  ttie  latter  case,  it  is  the  duty  of 
the  driver  to  await  a  suf&clent  length  ol 
time  to  enable  passengersto  alight  Inaafe- 
ty  by  the  exorcise  of  reasonable  alligence. 
and,  in  any  event,  to  see  and  know  that 
no  passenger  Is  In  the  act  of  alighting,  or 
Is  otherwise  In  a  portion  which  would 
be  rendered  perilous  by  a  movement  of  the 
car.  If  he  fail  in  these  respects,  and  Injury 
results  from  such  failure,  his  employer  is 
liable.  90  Ala.  ti3,  8  South.  Rep.  86.  supra. 
The  reasons  forapplying  a  different  prlncl- 

Ele  in  the  case  of  ordinary  railways  and 
or»^-eani  are  fully  stated  in  8  South.  Rep. 
and  90  Ala.,  supra.  The  case  of  Railway 
Co.  V.  Calderwood,  89  Ala.  247,  7  South. 
Rep.  860,  was  one  In  which  the  passenger* 
cars  were  drawn  by  a  dummy  engine. 
Plaintiff  testiaed  in  that  case  that  she 
gave  the  notice  to  stop  by  pulling  the  bell 
strap,  and  upon  this  signal  being  given 
the  train  stopped,  ft  was  in  evidence 
that,  by  a  rule  ol  the  company,  passengers 
were  required  to  motion  ths  conductor 
when  they  wished  to  get  off.  This  much 
of  the  evidence  is  stated  to  show  that  the 
rules  of  the  company  In  regard  to  stop- 
ping, applicable  to  ordinary  railroads 
having  r^ular  stations,  did  not  apply, 
but  its  management  for  the  convenience 
of  passengers  in  regard  to  stopping  was 
somewhat  similar  to  that  of  street  horse- 
cars  ;  that  is,  the  train  would  stop,  on  be- 
ing signaled  to  that  effect  by  the  passen- 
ger, at  any  place  where  a  municipal  ordi- 
nance did  not  prohibit  It.  After  laying 
down  the  general  rule  applicable  to  oidl- 
nary  railways,  that  the  stoppage  required 
was  fur  a  time  reaaonnbly  an£Bcient  to  en- 
able tbepassengem  tocouTenlenCly  alight, 
the  court  In  89  Ala.,  7  South.  Rep.,  supra, 
added  that  "the  duty  of  keeping  a  diligent 
lookout  rested  on  the  engineer  and  con- 
ductor, to  seethata  premature  start  of  the 
train,  such  as  might  endanger  her  safety, 
sliould  not  he  negligently  made. "  Where 
dummy  engines  am  used  for  the  trantipor- 
tatlon  of  passengers,  and  conductors  are  in 
thecontrol  of  the  cars,  and  there  are  no  reg- 
ular stopping  placos  or  stations  tor  receiv- 
ing and  putting  off  passengers,  and  the 
conductors  are  not  informed  in  advance 
where  the  passengers  desire  to  alight,  and 
cannot  know  how  many  are  expected  to 
alight  when  the  motion  iir  signal  Is  given 
to  stop,  and  the  rules  and  conditions  for 
governing  such  engines  and  cars  tor  carry- 
ing passehgcm  are  not  such  as  to  Invoke 
the  principles  which  prevail  In  ordinary 
rnilways,  the  presumption  does  notarise 
that  the  duty  of  the  conductor  is  per- 
formed by  merely  stopping  a  reasonable 
length  of  time,  sufficient  to  enable  passen- 
gers to  get  on  or  off,  but.  In  sucl.  cases, 
the  same  measore  of  duty  is  required  as 
that  imposed  upon  the  driver  of  a  horse- 
ear;  that  is,  he  shall  inform  himself  by 
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looblns  and  seeing  bow  many  pasRpngerB 
desire  and  Intend  to  aUfrbt,  and.  In  any 
event,  tu  see  and  know  that  no  passenger 
Is  In  tbe  act  of  alighting,  or  In  a  position 
whlcb  would  be  rendered  perlloun  by  put- 
ting the  car  In  motion.  If  alter  stopping 
and  waiting  a  reasonable  time  for  passen- 
gers to  get  ulf,  the  conductor  places  him- 
Belt  In  a  pueition  wbere  be  can  see  and 
know,  and  there  are  no  Indications  that 
otbera  or  any  desire  or  intend  -to  allgbt  or 
get  on,  tbe  conductor  may  tben  caose  the 
car  to  move;  and  if  passengers  after  tb is 
attempt  to  get  on  or  off.  wlthoot  further 
notice  to  tbe  conductor,  and  be  has  no 
actual  knowledge  o!  tbeir  intention  and 
position,  they  do  so  at  their  peril,  and  not 
at  the  peril  of  the  carrier.  The  first  and 
second  charges  requested  by  defendant  re* 
lieved  the  conductor  of  the  duty  to  take 
any  precaution  or  steps  ta  Inform  himself 
as  to  whether  plaintiff  was  In  tbe  act  of 
alighting  at  the  time  he  signaled  tbe  en* 
glneer  to  go  forward.  We  are  not  pre- 
pared to  bold  "that  a  sufficient  time  to 
allow  the  plalntllT  to  get  off"  cumes  up  to 
the  rnle  declared  in  repeated  decisions  of 
this  state,  where  we  bare  held  "that  tbe 
train  must  await  a  sufficient  Irngtli  of 
time  to  enable  passengers  toalIe:l>.  in  safe- 
ty by  the  exercise  of  reanonable  diligence" 
or  "to  conveniently  alight."  The  cbarxes 
asked  to  this  effect  werecalculated  to  mis- 
lead In  respect  tu  tbe  time  the  train  was 
required  to  await.  Tbeconrt  was  not  au- 
thorized to  etaarge  the  jury, asa  matter  of 
law,  that,  because  two  other  ladles  bad 
alighted  with  safety,  the  car  had  stopped 
a  reasonable  time.  This  may  have  been 
matter  for  legltlcoate  argument  beford  the 
Jury,  but  did  not  authorize  tbe  legal  con- 
clusion. Tbe  plaintiff's  testimony  tended 
to  show  that  t<he  anise  for  the  purpose  of 
getting  off  as  soon  as  the  train  stopped, 
and  that  she  contlnoed  to  more  in  that 
direction  until  she  was  thrown  on  by  the 
sudden  movement  of  tbe  car.  Tbe  same 
objection  obtains  against  the  Sftb  charge. 
This  charge  also  Invades  the  province  of 
the  jury.  The  fourth  charge  may  a<i6ert 
tbe  principle  applicable  to  ordinary  rail- 
roads, but  d(»eB  not  apply  to  dummy  en- 
gines, under  the  tacts  proven  In  this  case. 
Tht)  charges  given  to  the  Jnry  by  tbe  trial 
court  are  In  accord  with  the  views  of  this 
court  herein  ezpreased.  Affirmed. 


Wbatueiib  t.  Hill. 
(Supreme  Court  of  Alabama.   June  0, 1891.) 

El)UITT  —  COERBOTION  OW  UbBDS  —  FludIHO— 
LA0HB8. 

1.  In  a  bill  to  correct  a  mistake  in  a  deed  to 
defendant  whereby  the  descriptioo  includes  land 
afterwards  conveyed  by  the  oomraon  erantor  to 

glaintUr,  there  need  be  no  allogation  that  plain- 
ff  bad,  before  bringing  suit,  requested  defend- 
ant to  make  tbe  correction,  wbere  the  bill  al- 
leges that  defendant  bad  alr^y  begun  to  tres- 
pass on  tbe  land  in  dispute. 

9.  It  being  shown  tbat  the  land  In  disnnte 
was  not  understood  by  tbe  parties  to  be  includ- 
ed in  tbe  grant  to  the  defendant,  he  cannot  op- 
pose the  correction  on  the  ground  tbat  to  de- 
prive him  of  it  would  give  him  less  land  than  be 
contracted  to  buy,  where  be  has  been  In  posses- 
sion of  his  proper  tract  for  15  years,  with  ample 
opportunity  to  discovw  the  ahCHrtage,  but  has 
wver  complained  of  IL 


Appeal  from  chancery  conrt,  Handolpb 
county ;  8.  K.  McHpaudkn,  Jadge. 

The  bill  in  this  case  was  filed  by  tbe  ap- 
pellee. I.  O.  Hill,  against  the  appellant,  J. 
T.  Weathers.  The  prayer  of  tbe  bill  was 
tbat  a  deed  made  by  one  Flttman  and 
wife  to  tbe  respondents  might  be  re- 
formed, and  the  same  removed  as  a  cloud 
on  tbn  complainant's  title.  Tbe  bill  al- 
leged, and  It  was  proved,  that  In  October, 
1874,  said  Plttman  and  wile  sold  to  the  re- 
spondent. J.  T.  Weathers,  a  certain  tract 
of  land;  that  In  making  tbe  conveyance 
thereto  tbe  draftsman  made  a  miatake  Id 
tbe  description  of  tbe  landa  Intended  to  be 
conveyed  in  it;  tbat  it  was  intended  to 
convey  the  lands  ownetl  by  Plttman, 
which  lay  west  of  tbe  W.  D.  Mlckle  road, 
while  la  fact  the  conveyance  was  made  to 
Include  also  tbe  lands  east  of  the  w.  D. 
Mieklu  road.  Ic  was  averred  In  the 
amended  bill  tbat  there  was  a  mutual 
understanding  and  agreement  between 
Weathers  and  the  said  Pittnian;  that  tbe 
former  bought  only  such  landa  as  lay  west 
of  tbe  W.  1).  Mickle  road.  The  blU  further 
averred,  and  It  was  proved,  that  in  Au- 
gust, 1879,  said  Plttman  and  his  wife  con- 
veyed all  of  said  land  east  of  the  W.  D. 
Mickle  road  to  George  W.  Hill;  that  in 
December,  1881,  said  George  W.  Hill  and 
wife  conveyed  to  tlie  complainant.  I.  G. 
Hill,  tbe  landa  so  bought  by  UIU  from 
Plttman;  that  In  bis  deed  the  lands  are 
described  just  as  they  are  in  tbe  deed  from 
plttman  and  wife  to  O.  W.  UIU:  that  In 
December,  1888,  tbe  complainant  discov- 
ered tbat  a  mistake  had  been  made  lu  tbe 
description  of  the  lands  conveyed  in  tbe 
deed  from  Plttman  and  wife  to  George  W. 
Hill,  and  also  from  Plttman  and  wife  to 
tbe  respondent,  and  tbat  to  correct  this 
mistake  said  Plttman  and  wife  executed 
to  the  complalnunC  a  new  deed,  in  which 
the  lands  purchased  by  bim  from  G.  W. 
Hill  are  properly  described,  a  portion  of 
them  being  the  lauds  lying  east  of  the  W.  | 
D.  Mickle  road.  There  was  a  demurrer  to 
the  amended  bill,  and  a  motion  was  made 
to  dlumlss  same  for  want  of  e<]nlty,  both 
of  which  wore  overruled.  On  the  final 
hearing,  npon  the  pleadings  and  proof, 
the  chancellor  decreed  that  the  complain- 
ant was  entitled  to  tbe  relief  prayed  for, 
and  tbe  substance  of  his  decree  will  be 
found  In  the  opinion.  The  respondent  ' 
brings  this  appeal,  and  assigns  said  de> 
cree  na  error. 

JatneF  AikfH  and  R.  S.  i*ate,  tor  appel- 
lant. iV.  D.  IffiBBoa,  for  appellee. 

Walkbr,  J.  It  Is  well  settled  that  the 
reformation  of  a  conveyance,  or  other 
written  instrument,  because  of  an  alleged 
mistake  therein  will  not  be  decreed  unless 
such  mistake  is  fully  and  satisfactorily 
shown  byclear  anddistlnct  proof.  Marsh 
V.  Marsh,  74  Ala.  418;  Guilmartln  v.  Ur* 
qobart.  K3  Ala.  570.  1  Soath.  Rep.  897;  8 
Brick.  Dig.  358.  Though  much  of  what 
was  said  by  the  wltnenaee  In  tbls  case 
must  be  discarded  as  irrelevant  and  in- 
competent evidence,  and  though  it  Is  im- 
possible to  reconcile  tbe  conflicts  in  the 
testimony,  still  after  carefully  going 
through  the  evidence,  and  sifting  out  soch 
ol  It  as  la  illegal,  and  r^eeting  what  Is  ob- 
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riuusty  anBatlafactory  and  ontrost* 
worthy,  we.  cannot  avoid  tbe  conclaslon 
that  Inthedrartlnf?  u(  the  deed  of  Pittman 
and  wife  to  Weathers  a  mietake  was 
made  In  inclnding  that  part  of  the  land 
which  was  also  Included  in  the  descrip- 
tions in  the  conveyances  Bubsequently 
made  to  O.  W.  Hill  and  to  I.  O.  UUl.  re- 
siiectlvely.  The  deed  In  qaestlon  was 
written  by  Mr.  Handley»  who  was  a  dis- 
interested witness  of  what  uccnrred  at  tlie 
time  of  the  sale  and  conveyance  of  tbe 
land.  It  clearly  appears  from  his  testi- 
mony that  the  nnderstandinff  of  both 
Pittman  and  Weathers  was  that  the  deed 
wua  to  cover  only  that  part  of  the  for- 
mer's land  lylDK  west  of  what  was  known 
as  the  **  W. D.  MIckle  Road."  The  witness 
makes  plain  how  be  fell  Into  the  error  in 
tranilnR  a  description  of  tbe  land  Intended 
to  he  conveyed.  The  version  of  the  trans- 
action Klven  by  this  wltnens  Is  strongly 
corroborated  by  the  preponderance  of  the 
testimony  to  the  effect  that  Weathers 
took  possession  under  his  deed  only  of  tbe 
land  lylns  vest  of  tbe  MIckle  road ;  that 
Pittman  retained  possession  and  control 
of  the  strip  of  land  cast  of  that  road, 
which  Is  the  subject  of  dispute  lu  this  case, 
until  he  sold  and  conveyed  that  with  other 
land  to  U.  W.  Htll;  and  that  G.  W.  Hill 
an<l  I.ti,  Hill,  Buccf!89ively,  have  possessed 
and  controlled  that  strip  of  land  since  the 
date  of  tbe  former's  purchase  from  Pitt- 
man. Xt  Is  true  that  the  appellant 
Weathers  claims  that  all  the  land  d»> 
Kcrlljed  In  thedeed  to  him  was  Intended  to 
1>e  conveyed,  and  that  since  the  date  of 
IiIk  purchase,  in  IR74,  he  has  had  posses- 
sion and  control  of  the  strip  in  dispute. 
Of  the  evidence  In  support  of  this  conten- 
tion It  HufUces  to  say  that  It  does  not  sat- 
Infaetorlly  explain  how  such  claim  can  be 
reconciled  with  I.  G.  Hlira  eonduct.  un- 
equivocally Indicating  a  continued  axaer- 
tlon  by  him  of  a  claim  of  ownership, 
which  claim,  as  to  part,  at  least,  of  tbe 
nnM>erty  In  dispute,  was  acqnlesced  In  by 
Weathers,  ns  Is  shown  by  hie  offer  to  pur- 
chase from  Hill  a  house  located  on  that 
land.  Itappears  from  tbe  record  that  the 
deed  to  Weathera,  in'whieh  la  the  allefired 
mlKtuken  description,  was  not  recorded 
until  ISStf,— 12  years  aft«-  Its  execotlon, 
nnil  7  years  after  the  execution  by  Pitt- 
man of  thedeed  to  O.  W.  Hill.  The  rec- 
ord, therefore,  did  not  atlord  notice  to  Q. 
W.  HIU  or  to  I.  G.  Hill,  at  the  dates  of 
their  respective  purchases,  that  a  portion 
of  the  land  included  In  tbR  deeds  to  them 
WHS  also  deserltwd  In  a  former  conveyance 
iiy  IMttman.  It  further  appeam  that  the 
hill  In  tb\s  case  was  filed  within  a  reafion- 
uble  time  after  the  discovet?  of  the  allBKed 
mlKtake,  and  of  Weathers'  assertion  of  a 
clnim  to  the  strip  In  dispute.  The  bill,  as 
amended,  sutficlently  avers  wherein  the 
mistake  consists,  and  the  ground  of  relief 
tlierefrom.  It  does  not,  however,  aver 
that  a  retiuest  bad  been  made  for  tbe  cor> 
rectlon  of  the  mistake;  and  one  of  the 
grounds  of  demnrrer  Rets  up  this  luck  of 
averment  as  a  defect  iu  the  bill.  The  al- 
legations In  the  bill  to  the  effect  that  the 
flefendant  Weathers  had  commenced  to 
treeiMiBS  upon  the  strip  of  land  in  dispute, 
and  was  actively  setting  op  a  claim  tbere- 
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to  under  bis  deed,  show  a  stats  of  facts 
sufficient  to  relieve  complainant  of  tbe 
duty  of  requesting  a  correction  of  tbe 
mlBtake  before  filing  the  bill ;  for  the  bltl 
makes  It  plain  that  Weathers  bad  ao- 
snmed  such  an  attitude  In  reference  to  the 
matter  as  to  exclnde  all  hope  or  expecta- 
tion of  secnring  his  compliance  with  sucb 
request.  The  observance  of  a  vain  and 
fruitless  ceremony  la  not. by  tbe  law,  made 
a  prerequisite  to  tbe  assertion  of  a  right. 
Bobbins  v.  House  Co..  74  Ala.  499. 

It  is  further  vi^ed  In  behalf  of  the  ap- 
pellant that  a  reformation  of  the  deed  to 
him  should  not  be  decreed,  because  the 
effect  would  be  to  leave  him  with  21  acres 
lees  lend  than  Jie  bought  and  paid  for. 
Tbe  testimony  does  strongly  tend  to  show 
that  it  was  understood  between  Weathers 
and  bis  vendor  that  there  were  at  least 
200  acrea  In  the  tract  intended  to  be  con- 
veyed, and  tbat  the  purchase  price  was 
fixed  by  counting  300  acres  at  $7.60  per 
acre.  The  result  of  a  survey  made  not 
long  before  the  commencement  of  this  suit 
waste  show  that  the fleacrtptlon  In  tbe 
deed  to  tbe  appellant  Inclndefl  a  fraction 
over  314  acres,  and  that  about  179  acres 
would  be  left  after  excluding  the  strip  of 
land  In  dispute.  It  may  be  tbat.  It 
Weathers  had  made  timely  application,  he 
would  have  been  entitled  to  an  abatement 
of  the  purchase  money  because  of  the  de- 
ficiency In  qnantlty  of  tbe  land  acquired 
by  him  under  tbe  pnrctaase.  Hodges  v. 
Denny,  80  AU.  326.6  Sontb.  Bep.4»2.  It 
satisfactorily  appears,  however,  that  he 
got  the  whole  of  the  trace  nf  land  wb|ch 
he  Intended  to  purchase:  tbat  he  went 
into  possession,  and  thereafter  paid  tbe 
notes  given  fur  the  deterred  Installments  of 
the  purchase  money,  wlthoafc  claiming 
any  abatement  therefrom  because  of  the 
alleged  deflcteney,  and  eontlnned  In  pos- 
session tor  more  than  IS  years,  without 
setting  up  any  such  claim  against  his 
vendor.  After  the  lapse  of  so  long  a  time, 
daring  which  the  purchaser  was  In  pos- 
sesslun  of  the  land,  and  enjoying  full  op- 
portunities to  observe  any  aetlcieucy  in 
the  area  which  he  supposed  he  had  ac- 
quired. It  must  be  presumed  either  that 
the  quantity  of  laud  was  not  regarded  as 
of  the  essence  of  the  contract,  or  that  tbe 
objection  on  account  of  the  deficiency  has 
been  waived  or  adjusted.  Person  v.  San- 
ger, 1  Woodb.  &  M  147;  Farley  V.  Bryant, 
a2  Me.  483;  Grymes  v.  Sanders,  93  U.  S.  62; 
Davis  V.  Evans,  62  Ala.  401.  The  claim 
urged  now  for  the  first  time,  has  the  ap- 
pearance of  an  atter-t bought  snggested  to 
defeat  thecorrectlon  ofa  mistaken  descrip- 
tion, rather  than  to  secure  to  the  appel- 
lant a  part  of  what  bethought  be  had 
acquired.  The  position  of  the  appellee  in 
reference  to  tbe  erroneous  description 
which  casts  a  cloud  over  his  title  is  very 
different  from  that  of  tbe  appellant  as  to 
tbe  alleged  deficiency  In  tbe  area  of  Ms 
land.  The  former  has  promptly  songbt 
the  correction  of  the  mistake  against  bis 
Interest;  while  tbe  latter,  all  along  enjoy- 
ing the  fullest  opportunity  to  see  whether 
he  had  more  or  loss  laud  than  be  expected 
to  get.  has  waited  so  long  without  com- 
plaint as  to  raise  up  against  himself  the 
presumption  that  be  did  not  regard  tJie 
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error  afcalnst  htm  as  material,  or  that  It 
bae  been  satlnractorily  settled.  At  thin 
late  day  hie  complaint  tbat  he  did  not  get 
as  much  laud  as  he  paid  tor  cannot  avail 
to  enable  bim  to  retain  the  record  title  to 
a  strip  of  land  which  was  not  understood 
to  be  Included  in  his  parcbaae.  As  the  ap- 
pellant's contention  on  this  score  would, 
fur  the  reasoa  stated,  have  to  be  rejected, 
whether  made  the  baHla  of  an  application 
for  relief,  or  set  up  mftely  by  way  of  de- 
fense, it  Is  unnecessary  to  determine 
whether,  in  a  proper  case,  such  a  claim 
mast  be  asserted  by  a  crose-blli,  or 
conld  be  aTalled  ot  by  averment  in  the  an- 
swer alone.  BO  that,  when  supported  by 
proof,  the  allowance  ol  cpmpensation  for 
the  shurtaKe  in  land  would  be  made  a 
condition  to  the  granting;  of  relief  in  refer- 
ence to  the  erroneous  description  alleged 
In  the  bin.  Woodall  v.  Kelly.  86  Ala.  868. 
fi  South.  Rep.  164.  It  was  decreed  by  tbe 
chancery  court  that  tbe  strip  of  land  in 
dispute  lying  east  ol  said  W.  D.  MIckle 
road  he  divested  out  of  said  defendant,  J. 
T.  Weathers,  and  invested  lu  the  com- 
plainant, J.  6.  Hill.  Such  direct  divesti- 
ture of  title  is  not  authorised  by  tbe  stat- 
ute upon  this  subject.  Code  1RS6,  $  86U5; 
Prewitt  V.  Ashford.  90  Ala.  2M.  7  Sonth. 
Rpp.  881.  Tbe  decree  will  be  here  so  modi- 
fied as  to  direct  tbat  said  delendant.  J.  T. 
Weathers,  sball,  before  the  Ifitta  day  ol 
Angnst,  1891.  under  tbe  supervision  erf  the 
register,  execute  a  proper  deed  of  convey- 
ance to  tbe  complainant.  I.  6.  Hill,  of 
said  strip  of  land  lying  east  of  said  W.  D. 
Miickle  road,  and  lu  default  ot  the  ezecu* 
tlon  of  such  deed  on  or  before  the  date 
mentioned  said  decree,  as  ho  modified, 
shall  operate  to  vest  the  title  to  said  strip 
of  land  In  said  complainant  as  fully  as  If 
said  conveyance  had  been  made  With 
this  modification  the  decree  Is  affirmed. 


Webtkhn  Union  Tel.  Co.  v.  Wilson. 
{Supreme  Court  of  Alabama.  June  9, 1801.) 

tslsgbafh  coxfaitibb  —  actiojtb  —  fuudins — 

Bdmdat. 

1.  In  an  action  against  s  telegraph  company, 
by  the  receiver  of  a  message,  for  future  to  de- 
liver it  promptly,  tbe  complaint  alleged  that  de- 
fendaot  was  engaged  in  the  business  of  trans- 
mitting messages  by  telegraph  between  uuned 
polDts;  tbat  the  sender,  as  tbe  agent  of  tbe  re- 
ceiver, delivered  the  message  in  question  to  de- 
fendant, and  paid  therefor;  that  defendant  trans- 
mitted the  message  to  Its  destination,  but  filled 
to  deliver  it  to  plaintiff  ontil  tbe  next  day. 
Held,  that  these  allegations  import  an  accept- 
ance of  tbe  message  by  defendant,  and  the  com- 
plaint snfflolently  shows  a  ooutraot  entered  into 
between  plaintiff,  by  his  agent,  the  sender,  and 
defendant 

S.  Defendant,  having  received  and  transmit- 
ted tbe  message,  cannot  exciise  Its  delay  in  de- 
livering it  by  setting  up  that  the  message  was 
not  In  wiiuni^  and  that  It  was  not  bonna  to  re- 
ceive it  in  tbe  first  instance. 

8.  Tbe  notification  to  a  person  of  tbedeath  of 
his  father,  and  a  request  to  attend  bis  funeral, 
Involve  suuh  a  monl  neoessl^  that  a  contract  bo 
send  a  telegraphic  message  for  tbat  porpose  is 
valid,  though  made  on  Sunday. 

Appeal  from  circuit  court.  Talladega 
county;  Lbroy  F.  Box,  Judge. 

Hewitt,  Wulker  A  Porter,  tor  mppaiant. 
CecU  Browne,  fur  appellee. 


BfoCLBLLAN,  .T.  In  the  case  of  Dangh- 
tery  v.  Telegraph  Co., 76  Ala.  168,  damages 
were  claimed  by  the  sendee  of  a  telegram 
for  a  breach  of  contract  alleged  to  bare 
been  entered  Into  between  tbe  senders,  as 
the  agenCs  f>f  the  sendee,  and  the  tele- 
graph company,  whereby  tbe  company, 
for  a  consideration  paid  by  tbe  agents, 
undertook  and  promised  to  transmit  and 
deliver  the  message.  It  was  Insisted  for 
defendant  tbat  the  action  could  be  main- 
tained only  by  the  senders,  tbe  theory  ol 
the  contention  being  that.tbe  complaint 
showed  that  tbe  sendera  made  the  con- 
tract In  their  own  name,  and.  It  not  be- 
ing a  contract  for  the  payment  of  money, 
they  alone  had  a  right  to  maintain  the 
suit.  The  court  said:  "Tbls  polntls  well 
taken.  If  the  proper  construction  of  the 
complaint  Is  that  which  is  conteDde«l  for. 
Code  1K76.  S  2890;  Code  1886,  8  2594 ;  John- 
son V.  Martin,  &4  Ala.  271;  MasterHon  v. 
Gibson.  66  Ala.  66;  Agnew  v.  Leatta,  6S 
Ala.  846.  It  Is  certainly  true  that  the 
message  proposed  to  be  sent,  as  copied  in 
the  complaint,  is  signed  by  Renfro  Bros., 
(the  senders.)  But  the  message  is  not  the 
contract  declared  on.  Tbe  complaint 
avers,  in  substance,  that  the  plaintiff  made 
the  contract  through  his  aEents,  Renfro 
Bros.    Tbe  contract  declarefl  on.  we  sup- 

E use,  was  oral.  It  is  not  averred  tbat  It 
I  In  writing.  If  in  delivering  and  paying 
for  tbe  message  to  be  forwarded,  Renfru 
Bros,  disclosed  the  name  of  tbelr  principal 
for  whom  they  were  acting,  tbat  consti- 
tuted It  plalntlO's  contract,  upon  which 
he  (lan  and  should  sue  In  his  own  name. 
Such  proof  is  admissible  under  the  com- 
plaint as  framed,  and  If  made,  will  sustain 
the  averment."  On  a  like  state  of  aver- 
ment, this  principle  was  reaftlrmed  In  tbe 
case  of  Keunon  v.  Telegraph  Co.,  (Ala.) 
9  South.  Rpp.  200.  (the  action  being  In  tbf 
name  ot  the  persons  to  whom  the  met*- 
sage  was  sent  by  their  agents  under  a» 
agreement  for  transmission  made  be- 
tween tbem  and  tbe  telegraph  company, > 
in  which  It  was  said:  "On  tbe  contract 
thus  alleged,  these  plaintiffsmaysue;  and. 
If  tbe  evidence  develops  that  they  were 
disclosed  to  the  telegraph  company  as  tbe 
principals  in  the  contract,  they  may  recov- 
er against  tlie  defendant."  In  sucb  cases 
the  plaintiff,  upon  making  the  requisite 
proof  as  to  the  fact  of  tbe  aiceucy  uf  the 
senders,  and  tbe  disclosure  of  tbat  fact 
to  tbe  defendant  at  tbe  time  of  contract 
made,  would  be  entitled  to  recover  at  least 
nominal  damages  for  the  breach  of  tbe 
contract  thus  existing  between  him  and 
tbe  defendant,  and  In  addition  thereto 
dama^res  for  mental  anguish  and  suffering 
occasioned  by  the  defendant's  failure  to 
comply  with  Its  undertaking  in  respect  of 
prompt  transmission  and  delivery.  Tele- 
grapb  Co.  V.  Henderson.  89  Ala.  610.  7 
8outb.  Rep.  410.  But  tbe  law  appears  tt> 
be  well  settled  that  in  the  absence  of  tlie 
element  of  damages  resting  on  a  breach 
of  contract  in  force  at  the  time  betwseik 
tbe  parties,  and  in  tbe  absence  uf  any  act- 
ual Injury  to  Che  peraon,  reputation,  or 
estate  of  tbe  plaintiff,  there  can  be  no  re- 
covery tor  Injury  to  tbe  feelings ;  or,  in  oth- 
er words,  tbat  an  action  cannot  be  main- 
tained solely  for  mental  sufferings,  thongb. 
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If  other  ground  of  dama^,  either  nominal 
or  Bubstanttal,  be  ai'envtd  and  proved, 
such  avtirment  and  proof  constitute  an  es- 
sential predicate  for  theimposttlon  of  dain- 
agcR  tor  lacerated  teeUngs  by  way  only  of 
aKeraratlon  ol  actual  Uaniagea.  Rail- 
way Co.  T.  Levy,  59  Tex.  563;  Johnson 
V.  Wells,  Fargo  &  Co.,  8  Amer.  Bep.  245; 
Wyman  v.LeavUt,71  Me.227;  West  v. Tel- 
egraph  Co.,  »9  Kun.  98,17  Pac  Rep.  807; 
Canning  v.  WilUanistown,  1  Cuab.  451. 

In  the  case  at  bar  one  of  the  qntwtioua 
presented  by  the  demurrers  Is  whetber 
the  complaint  allies  a  contract  between 
tta«  plaintiff  and  the  defendant  for  the 
breach  of  which  at  least  nominal  dam- 
ages are  recoverable,  so  as  to  make  such 
Tight  ot  recovery  the  basis  for  the  inipofil- 
tiun  of  farther  damages  for  mental  dis- 
trena,  wMch  are  claimed.  We  think  such 
contract  Is  laid  lii  the  complaint,  not  by 
direct  averment,  It  Is  trne,  but  by  the 
arerment  of  facts  from  which  the  law  lm< 
pUea  a  contract,  and  apoo  proof  which 
the  existence  of  the  contract  would  be 
dtvlnred.  11  Is  alleged  that  the  defendant 
"was  engaged  In  the  business  of  trans- 
mitting messages  for  hire  by  means  uf 
electricity  from  Howard,  In  the  state  of 
Georgia,  to  Chlldersborg,  In  the  state  of 
Alabama,  and  was  th**n  and  there  a  pub- 
lic telegraph  company ;  and,  being  so  en- 
gftKed,  W.  J.  Wilson  did,  for  the  benefit, 
and  an  the  agent,  of  plaintiff,  deliver  to 
defendant,  at  Its  ufflce  In  Howard,  the  fol- 
lowing message,  vis.:  'Howard,  Ga., 
A  pril  To  W.  L.  Wilson.  Childensburg, 

Ala.:  Father  died  thle  p.  m.  Come  at 
once.  W.  J.  Wilson,'— for  transmission 
to  plaintiff  by  triegraph  at  Chtldersburg, 
and  plalntlff'a  safd  agent  did  then  and 
there  pay  defendant  the  sum  of  40  cents, 
the  price  of  transmitting  and  delivering 
said  message.  Said  W.  J.  Wilson  was 
the  brother  of  plaintiff,  and  the  person 
mentioned  lu said  message  as  'father'  was 
the  father  of  both  W.  L.  and  W.  J.  Wil- 
son, and  aald  defendant  was  well  awaie 
of  all  ancta  relatlonsfalp.''  It  la  not  In 
terms  alleged  that  the  defendant  re- 
celve<1  and  un Jertook  to  transmit  and  de- 
liver this  mebaage,  bnt  both  these  facts 
Rufhc-lently  appear  (rum  the  alleKatiotis 
that  defendant  did  transmit  the  dispatch 
promptly  to  Its  office  at  ChllderBbnrg,aiid 
there  delivered  It  to  W.  L.  Wilson,  the 
plaintiff,  though  not  until  after  the  lapse 
of  a  day  from  the  time  at  which  It  should 
have  been  delivered.  These  averments  lm> 
port  an  acceptance  of  the  messags  by  the 
defendant  necessary  to  a  complete  con- 
tract forite  being senttoCJhlldersburg, and 
there  promptly  delivered  tu  the  plaintiff, 
even  within  the  strict  rule  laid  down  In 
Sommervllle  v.  Merrill,  I  Port.  (Ala.)  107, 
railed  on  by  appellant's  connsel;  and  the 
complaint,  taken  as  a  whole,  adequately 
states  a  contract  entered  into  between 
the  plaintiff,  through  hts  agent,  and  the 
defendant,  for  the  failure  uf  the  defendant 
to  comply  with  which,  alleged  In  the  com- 
plaint, plaintiff  was  entitled  to  recover  at 
least  nominal  damages,  and  such  damages 
for  distress  of  mind  resaltlng  from  the  ile* 
lay  nf  delivery,  whenby  he  was  prevented 
seelDg  the  body  of  his  father,  and  b^ng 
preB«t  at  bis  faneral,  as  from  the  termsot 


the  message  must  have  been  In  the  con- 
templation of  the  parties.  Thedeinurrers* 
which  proceeded  on  the  theory  that  plain- 
tiff was  without  right  to  sue  for  a  breach 
of  this  contract,  and  that  damages  for 
mental  suffering  were  not  recoverable  in 
this  action,  were  properly  overruled.  Au- 
thorities supra ;  Telegraph  Co.  v.  Brown, 
(Tex.)  10  S.  W.  Kep.  328;  Beasley  v.  Tele- 
graph Co.,  39  Fed.  Rep.  181 ;  West  v  Tel- 
egraph Co.,  17  Pac.  Eep.  807,  7  Amer.  St. 
Rep,  530,  eud  notes;  Harkness  v.  Tele- 
graph Co.,(luwa,)  34  N.  W.  Rep,  811;  Stu- 
art V.  Telegraph  Co.,  66  Tex.  580. 

There  Is  no  merit  in  the  objection  that 
the  complaint  does  not  allege  that  the- 
message  was  In  writing.  We  need  not  de- 
cide whether  it  would  he  the  duty  of  de- 
fendant compau.v  to  receive  for  trausmls- 
slon  a  verbal  message, — doubtless  a  rule 
on  its  part  to  the  contrary  would  be  a 
reasonable  one,— nor  whetber  the  com- 
plaint does  In  effect  allege  this  message  to 
have  been  la  writing,  though  Its  aver* 
ments  might  well  be  construed  to  Import 
that  the  message,  as  dellverad  by  plain- 
tiff's agent,  was  a  written  one.  These 
considerations  are  rendered  Immaterial 
by  the  averments  of  the  complaint  that 
the  message,  whether  verbal  or  written, 
and  whether  or  not  there  was  any  duty 
to  receive  It  as  offered  resting  on  the  d^ 
fendant,  was  received  and  correctly  trans* 
mltted  to  Its  office  at  the  point  of  desti- 
nation ;  and  It  cannot  now  be  heard toex- 
caee  Itself  for  nnreaaonable  delay  In  deliv- 
ering It  from  that  office  on  the  ground 
that  It  was  under  no  obligation  to  receive 
it  In  the  first  Instance. 

The  objectton  taken  by  the  demarrer 
that  the  complaint  shows  the  contract 
for  transmission  and  delivery  of  the  tele- 
gram to  have  been  made  on  Sunday,  and 
therefore  void.  Is  nntenable.  We  cannot 
doubt  but  that  the  emergency  of  tbe 
death  and  burial  of  one's  father  involves 
such  moral  necessity  for  his  presence  be- 
fore and  at  the  funeral  as  brings  any  con- 
tract, made  to  that  end  on  Sunday,  with- 
in the  exception  of  canes  of  necessity  made 
by  our  statute,  if,  indeed,  such  contracts 
woald  not  also  lie  within  the  exception 
In  favor  of  works  of  charity,  in  a  liberal 
sense  of  thut  term.  Code,  §  1749;  Burns 
V.  Moore.  76  Ala.  839;  Railway  Co.  v. 
L#vy,  59  Tex.  542;  Uoyle  v.  Railroad  Co., 
118  Mass.  195.  The  foregoing  considera- 
tlons  dispose  of  the  objections  taken  to 
the  trial  court's  rulings  on  the  demurrers 
Interposed  by  the  defendant  below,  which 
alone  are  prraented  for  review  on  this  ap- 
peal. Those  rulittga  are  free  from  error^ 
and  the  Jadgmmt  is  affirmed. 


O'Brien  v.  Annistoh  Pipe-Works. 
(Supreme  Court  of  Alabama.    June  B,  1881.) 
OoxTBAOTB— Action— SsT-On^BBBMH'^lK- 

BTBDOTIOVS. 

1.  In  an  action  for  tbe  amount  due  under  a 
contract  to  grade  and  excavate  for  defendant,  a 
plea  of  set-off  on  aocount  of  sums  paid  jdaintlff' 
in  excess  of  what  was  due  st  the  time  is  bad. 
where  it  fails  to  allege  tbat  the  overpayment 
was  made  by  mistake,  or  to  show  such  circum- 
stBDoes  as  would  entitle  defendant  to  recover. 

S.  Where  the  contract  provides  that  defend- 
ant shall  be  credited  so  much  for  earth  removed 
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4>7  Its  Bteam-ahordl,  and  plslDtifl  introdaceft  do 
evidence  that  the  credit  nod  already  been  al- 
lowed, it  is  not  error  to  instruct  that  me  amount 
of  it  misht  be  deducted  from  plalntill's  recov- 
ery. 

&  A  prortilan  In  the  contract  that,  where 
there  Is  a  failure  to  <x>mplete  the  work  in  the 
time  specified,  plaintiff  shall  pay  wages  of  de- 
fendant's superintendent  accruing  during  the  de- 
lay, is  for  liquidated  damages,  and  not  for  a  pen- 
alty. 

4.  It  Is  error  to  instruct  that  if  plaintiff  failed 
to  complote  the  contract,  and  defendant  uad  to 
have  certain  excavations  made,  then  plaintiff  is 
liable  for  the  difference  between  the  actual  cost 
as  made  and  rhe  sum  for  which  plaintiff  had 
agreed  to  make  them,  where  the  evidence  ia  con- 
flicting whether  the  excaratioos  oost  more  or 
less  than  plaintiff  was  to  pay  for  them. 

Appeal  from  circuit  court,  Calhoun 
«ounty;  Lkroy  F.  Box.  Judfce. 

TtaerewerellcountBln  tbe  complaint, all 
of  which, BO  far  as  therallugiBol  the  opinion 
refer  to  them.arelndicated ;  but  the  ninth, 
tenth,  and  eleventh  are  ellmlaated  froni 
cuRMiUeratlon  of  the  present  deciHton.  The 
<letenduntden)iirred  to  thttnlutb count,  up- 
4ia  the  following  ground,  among  others: 
^(7J  BecauHe  It  1h  nutahowD  In  the  second 
averment  of  breach  In  natd  count  that  the 
plaintllfwaB  Injured  or  damaged  by  the 
acta  of  the  defendant  therein  complained 
of."  The  defendant  aleo  demurred  to  the 
tenth  count  of  the  complaint,  on  the 
CCround  that  the  count  fails  to  state  the 
amount  of  grading  or  excavating  done  bj 
the  plaintiff.  To  the  eleventh  cniiot  the 
ttronnds  of  demurrer,  among  others,  are 
*that  because  in  said  second  averment  of 
breach  contained  In  enld  eleventh  count  It 
is  not  Btated  that  plaintiff  was  able  and 
willing  to  do  the  work  according  to  his 
«aid  contract,  as  alleged  to  have  been 
done  by  other  parties;"  and  also  upon 
the  same  ground  as  Is  stated  in  the  sev- 
enth ground  of  demurrer  to  the  ninth 
count.  The  defendant's  demnrrer  to  the 
tenth  count  was  overruled ;  but  the 
grounds  of  demurrer  to  the  ninth  and 
eleventh  counts,  which  are  copied  above, 
were  snetalned.  The  defendant  pleaded 
the  general  Issue,  payment,  and  further 
specially  pleaded  as  follows:  "(S)  That 
at  the  time  said  action  was  commenced 
the  plaintiff  was  Indebted  to  It  in  the  sum 
of  91.U0U  due  by  plaintiff  to  defendant  dur- 
ing the  year  1S88  for  money  prepaid  to 
plaintiff  by  thedefendant  in  excees  ol  what 
was  due  plaintiff,  whlirh  defendant  heraby 
offers  (o  set  off  against  the  demand  of 
plaintiff,  and  claims  Judgment  for  tbeex- 
cees."  "(10)  That  plaintiff  is  indebted  to 
defendant  In  the  sum  of  fifteen  thousand 
<915,000)  doiturs  as  damages  caused  by 
the  delay  of  plaintiff  lu  not  prosecuting 
and  perforining  his  work  under  and  ac- 
cording tu  the  contract  by  and  between 
plaintiff  and  defendant,  as  set  oat  In  10th 
count  of  complaint,  and  by  the  failure  to 
carry  out  said  contract  and  to  complete 
said  work  within  the  time  specified  In  said 
contract;  which  amount  defendant  offers 
to  recoup  against  the  claim  of  plaintiff, 
and  clfiImB  Judgment  forthe  excess. "  The 
plaintiff  demurred  to  the  third  plfu  ol  de- 
fendant, on  the  ground  that  "the  defend- 
ant Reeks  by  said  plea  to  sue  for  money 
voluntarily  paid  by  the  defendant  to 
plaintiff  without  altaglng  tbat  it  was  paid 


ander  a  mistake."  The  plaintiff  also  de- 
murred to  the  tenth  plea  uf  defendant,  up- 
on the  grounds  (i;  "  that  the  plea  falls  to 
set  out  the  terms  of  tbe  contract.and  fails 
to  show  a  breach  thereof  by  the  plaintiff ; " 
and  (2)  "said  plea  (ails  to  allege  In  what 
respect  defendant  has  sustained  damages 
by  reason  of  the  failure  of  plaintiff."  The 
court  overruled  these  demurrers  to  the 
third  and  tenth  pleas.  Upon  the  intro- 
duction of  all  The  evidence,  the  court,  at 
tbe  request  of  tbe  defendant,  gave  tbe  fol- 
lowing written  charges;  "(1)  The  court 
charges  the  Jury  that  II  plaintiff,  O'Brien, 
failed  ur  relnsed  to  make  the  excavations 
for  the  pits,  and  unlesEi  the  contract  had 
been  first  broken  by  (leleudant,  and  the 
defendant  pipe-works  had  to  do  so,  then 
O'Brien  would  be  liable  to  tbe  pipe-works 
forthe  difference  between  what  O'Brien 
had  agreed  to  do  it  at  and  what  It  actual- 
ly and  necessarily  coat  the  pUie-works  to 
jdo  It.  (2)  If  the  Jury  believe  from  the  evi- 
dence that  O'Brien  did  not  complete  his 
contract  within  the  time  specified  therein, 
and  up  to  this  time  there  had  been  a 
breach  of  contract,  then  tbe  court  charges 
the  Jury  that  O'Brien  first  broke  tlie  eun- 
tract."  "(4)  The  court  charges  the  Jury 
that  the  defendant,  O'Brien,  if  he  did  not 
complete  his  contract  within  the  time 
therein  specified,  and  defendant  bad  not 
first  broken  the  contract,  would  be  liable 
to  the  pipe-worhs  for  all  damages  aus- 
talned  thereby,  including  what  the  evi- 
dence shows  you  were  the  snperlntend- 
oit's  wages  from  tbe  rime  of  completion 
of  tbe  work,  ob  specified  In  tbe  contract, 
up  to  the  time  O'Brien  completed  or  quit 
tbe  work.  (6)  The  court  charges  the  Jury 
that  U  O'Brien  failed  or  refused  to  com- 
plete the  surface  excavating,  and  the  de- 
fendant pipe-works  had  to  make  Buch 
completion,  then  O'Brien  would  be  liable 
to  the  pipe-works  fur  the  difference  be- 
tween what  O'Brien  bad  agreed  to  do  It 
at  and  what  It  actually  and  necessarily 
cost  the  pipe-works  to  make  such  excava- 
tion." The  plaintiff  separately  excepted 
to  the  giving  of  each  of  these  charges. 
There  was  JndgmeuC  for  the  defendant  for 
the  damages  ascertained  by  the  jury  to 
have  been  sustained  by  the  defendant.  On 
this  appeal  tho  ruling  of  the  lower  court 
on  the  pleadings,  and  Inglvfng  tbecbai^Ees 
at  the  request  of  tlie  defendant,  are  as- 
slgneil  as  error. 

Kelly  &  Smith  and  CaJdnvll  &  Jobaston^ 
for  appellant.  Brotben^  WWett  Jt  WU- 
ictt,  for  appellee. 

Clopton,  J.  On  July  8, 1887,  tbe  par- 
ties entered  Into  a  written  contract,  by 
which  appellant  agreed  to  furnish  at  bis 
own  cost  nnd  expense  all  necesaary  ma- 
terials, lubor,  and  tools,  and  to  do  all 
grading  and  excavating,  at  the  buildings 
and  plants  of  the  Annlaton  Pipe-Works. in 
a  substuntial  and  workman-like  manner, 
according  to  the  plans  and  specificatluns 
fnmlshed  by  the  engtucM'  or  snperinteud- 
ent,  for  the  snm  ol  SU  centa  for  every  cubic 
yard  of  surface  excavation,  and  25  cents 
for  every  cubic  yard  of  excavations  for 
pits,  and  to  pay  the  company  8  cents  for 
every  cubic  yard  ol  earth  removed  by  the 
UBccdlts8teani-«hoTeL  Appellant  lurttaer 
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Ktlpulated  that  the  excavations  should  be 
curried  on  at  such  places  as  the  engineer 
may  direct,  and  completed  witbin  45  days 
trom  tlie  date  of  tite  contract:  and,  If  he 
failed  to  complete  them  witbin  the  time 
specified,  he  should  be  liable  tor  the  waives 
of  the  superintendent  and  Inspector  from 
the  speclflefl  time  to  the  datn  of  the  engi- 
neer's certificate  of  the  completion  of  the 
work,  and  the  amount  of  such  wages 
should  be  deducted  from  any  money  due 
him  by  the  company.  Appellant  also 
claims  that  subsequently  be  and  the  super- 
intendent agreed  to  modify  the  contract, 
whereby  appellee  was  to  pay  40  cents  for 
every  cubic  yard  of  a  compact  clay,  com- 
moDly  known  as"  bard  pan,**  which  appel- 
ant encountered  In  the  pr<^resB  of  the 
grading  and  excavation.  As  to  the  modi- 
ticatton  the  evidence  is  conflicting. 

Appellant  snes  to  recover  damages  for 
the  breach  of  the  contract  as  so  modified. 
We  thns  limit  the  purposes  of  the  suit,  be-* 
cauHe,  under  the  evidence,  the  common 
eoants  and  the  special  counts  except  the 
last  three  may  be  eltmloated  from  the 
ease.  The  ninth  count  declares  on  the 
contract  and  modification  according  to 
their  legal  effect;  the  tenth,  upon  the 
written  contract  alone,  settlnji:  It  out  la 
hufc  verba;  and  the  eleventh,  upon  the 
modification  as  a  separate  and  distinct 
contract,  without  reference  to,  and  Inde. 

fiendent  of,  the  original  contract.  Snstatn- 
ng  the  demurrers  to  the  second  breach 
asnlgned  In  the  ninth  and  eleventh  counts, 
overruling  the  demarrera  to  the  third  and 
tenth  pleas,  and  giving  the  charges  re- 
quested by  defendaut.  constitute  the  os- 
slgnments  of  error.  The  third  plea  seehs 
to  set  off  against  the  demand  of  plaintiff 
an  amnnnt  averred  to  have  been  prepaid 
in  excess  of  the  sum  dne.  As  a  general 
rale,  a  plea  of  set-off  must  state  facts 
which  would  constitute  a  good  cause  of 
action  If  the  party  pleading  were  the 
plaintiff  In  the  prosecution  of  a  suit  there- 
for. Eads  V.  Murphy.  5*2  Ala.  520.  The 
averineuts  of  the  plea  are  meager.  It  does 
not  Btete  the  eln-umstanceti  under  which 
the  overpayment.  If  any,  was  made. — 
whether  In  anticipation  of  work  to  be 
done  In  the  future,  or  by  mistake  and  In 
ignorance  of  the  amount  actually  due. 
An  overpayment  voluntarily  made  with 
knowledge  of  the  facts  U  not  recoverable, 
unless  made  tor  work  to  be  thereafter 
done  which  plaintiff  failed  to  do.  The 
plea  falls  to  state  such  farta  as  entitle  de- 
fendant to  recover  the  amount,  and  Is  In- 
safficlent  as  a  plea  of  set-off.  The  tenth 
(ilea,  which  is  also  a  plea  of  itet-off, though 
genera]  In  its  terms,  is  not  ohnoxions  to 
the  same  objection. 

The  court  instructed  the  jury  that  de- 
fendant "is  entitled  to  a  credit  of  eight 
cents  per  cubic  yard  for  every  cable  yard 
of  earth  which  the  evidence  shows  was 
removed  by  plaintiff  by  means  of  the 
flteam-sliovel.*  By  the  terms  of  the  con- 
tract, defendant  was  autlioiized  to  retain 
the  amount  plaintiff  agreed  to  pay  for  use 
of  the  steam-shovel  out  of  any  money 
due  plaintiff  on  a  final  settlement:  and  in 
RUlt  on  the  contract,  the  breach  assigned 
lH*Ing  the  failure  of  defendant  to  pay  the 
rum  agreed  on  for  the  work,  the  amoant 
v.9so.no.l3— 27 


agreed  to  be  paid  defendant  la  a  diminish- 
ing element  in  the  measure  of  plaintiff's 
recovery,  which  must  neceaRarlly  be  re- 
duced accordingly.  This  stipulation  In 
the  contract,  being  averred  In  the  com- 
plaint, need  not  be  net  up  hy  plea;  and  a 
plea  of  set-off  is  not  essential  to  enable 
defendant  to  obtalncredlt  for  the  amoant. 
Neither  does  the  charge  Invade  the  prov- 
ince of  the  Jury.  If  the  sum  had  beeu 
paid  or  retained  In  a  previous  settlement, 
the  burden  is  on  plaintiff  to  estiibllHb  sach 
payment  or  retainer;  and  in  tlie  absence 
of  any  evidence  tending  to  show  payment, 
or  that  any  estimate  of  the  number  of 
yards  removed  witii  the  steam-shovel  had 
been  made,  the  court  might  well  assume 
its  non-payment. 

The  court  further  charged  the  Jury  thit 
if  plaintiff  failed  or  refuned  to  carry  nut 
and  complete  the  eontroct,  unless  defend- 
ant had  first  broken  it,  and  defendant 
was  compelltKl  to  do  the  work,  then  de- 
fendant would  be  entitled  to  set  off  the 
difference  between  what  It  necessarily  paid 
and  the  price  it  would  have  had  to  pay 
plaintiff  If  he  bad  completed  the  contract, 
and  also  the  wages  of  the  saperintendent 
during  the  delay.  It  was  clearly  compe- 
tent for  theparcies  to  agree  upon  a  definite 
sum  to  be  paid  defendant  as  a  compensa- 
tion for  the  injury  resulting  from  default 
of  plaintiff  In  the  performance  of  the  con- 
tract. That  the  excavations  were  not 
completed  within  the  time  specified  is 
undisputed.  The  failure  was  a  breach 
of  the  contract.  The  liability  of  plain- 
tiff as  a  consequence  of  such  breach  fur 
the  wages  of  the  «ui)erintendent  dept-nds 
upon  the  qae«tlon  whether  the  stipulated 
Hum  Is  to  be  regarded  as  liquidated  datn- 
ages.  or  as  a  penalty.  The  general  rules 
for  determining  this  qoeHtlon  are  clearly 
and  explicitly  stated  In  Keeble  v.  Keeble, 
86  Ala.  552,  5  8uutb.  Rep.  149.  repetition 
of  them  is  unueceHBary.  The  nature  of  the 
agreement,  the  terms  employed,  the  sub- 
ject of  the  contract,  the  peculiar  circum- 
ataums,  and  the  Intention  of  the  parties 
are  the  controlling  considerations.  The 
subject-matter  of  the  preRentcuntractwas 
grading  and  excavating  the  bulldlugs  and 
plant  of  the  defendant;  the  object,  its 
completion  at  the  earliest  practicable  in<i 
ment;  end  the  compennatlon  Is  fixed  for 
a  complete  default  in  the  performance. 
Themanlfest  Intention  was  to  compensate 
defendant  for  the  additional  and  necessary 
expense  that  woald  ensue  from  the  con* 
tinned  employment  of  a  superintendent  to 
furnlnh  npeciflcatlons,  give  directhms,  and 
superintend  the  execution  of  the  work. 
The  sum  agreed  on  is  not  dlsproportion- 
ateto  the  Injurious  consequences  resulting 
from  the  failure  to  complete  the  work 
witbin  the  specified  time,tiud  is  dependent 
upon  the  length  of  time  thereafter  <iccu< 
pled  by  plaintiff  In  finishing  the  work. 
The  wages  of  the  superintendent  must  be 
regarded  as  stipulated  damagen. 

It  clearly  a ppeuni from  the  evidence  that 
plaintiff  abandoned  the  contract  In  No- 
vember. ]8K7,  without  having  made  the 
excavatlonH  for  the  pits,  and  that.  Id 
order  to  finish  the  excavations  which 
plaintiff  agreed  to  do,  defendant  had  aft- 
erwards excavated  2,000  cubic  yards  of 
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bard  pan  at  a  cost  of  86  cents  per  yard, 
and  aiau  bad  tbe  pita  excavated  at  a  cust 
o!  65  ceats;  all  uf  wMcta,  It  Is  sbown,  was 
necessary  and  rAiieonahle  at  that  season 
of  tbe  year.  Tbe  charxe  U  based  on  the 
bypothesis  tbat  plaintiff  failed  or  refused 
to  carry  out  and  complete  tbe  contract, 
and  tbat  defendant  had  not  flrst  brukea 
it.  Therefore  whether  plaintiff  was  ex- 
cnsable  in  su  failing  or  refusing  Is  imma- 
terial in  conslderlDK  tbe  propriety  of  the 
charge.  This  question  was  properly  sub- 
mitted to  the  jury.  Undoubtedly,  if  there 
was  no  breach  on  the  part  of  defendant, 
and  plaiutift  refused  to  complete  the  con- 
tract without  justifiable  cause,  be  Is  liable 
to  defendant  for  the  dlffereuce between  the 
Bum  tbe  company  paid  to  finish  the  work 
and  tbe  price  agreed  to  be  jiald  plaintiff, 
If  It  wafi  lees  than  the  cofit  to  defendant. 
It  la  contended  that,  according  to  plain- 
tiff's version,  defendant  agreed  to  pay  blm 
40  cents  for  every  cubic  yard  of  "bard 
pan,"  and,  us  It  only  cost  defendant 35 
cents,  tbe  charge  authorizes  defendant  to 
recover  tbe  difference,  although  it  proved 
a  profit  Instead  of  Injury.  This  couteu- 
tlon  too  uarruwly  limits  tbe  o|>erntlou  of 
tbe  charge.  It  Is  not  confined  to  theexca- 
vatlons  of  tbe  bard  pan  alone,  but  also  In- 
cludes tbe  excavations  for  the  pits;  and 
the  evidence  shows  that,  when  taken  to- 
gether, the  cost  to  defendant  was  largely 
In  excess  of  tbe  price  agreed  to  be  paid 
plaintiff. 

Tbe  first  charge  la  Confined  to  tbe  differ- 
ence between  the  coat  to  defendant,  and 
tbe  price  agreed  to  be  paid  plaintiff  for 
excavating  the  pits,  and  under  the  evi- 
dence Is  unobjertlonable.  But  the  fifth 
charge  1h  limited  to  tbe  suHuce  excava- 
tions, and  Is  obnoxious  to  the  objection. 
Whether  defendant  agreed  to  pay  20  or 
40  cents  (or  every  cubic  yard  of  bard  pan 
exravated,  and  whether  the  bard  pan 
was  surface  excavation,  was  a  matter  of 
dispute,  as  to  which  the  evidence  was  con- 
flicting. Whether  the  cost  ol  such  excava- 
tion to  defendant  exceeded  tbeprlce  agreed 
to  be  paid  plaintiff  depended  on  the  de- 
termination of  these  (lueatlons.  The 
charge  withdrew  from  the  consideration 
of  the  Jury  tbe  evidence  relating  tberato, 
and  assumes  tbat  defendant  agreed  to 
pay  only  20  cents.  If  there  was  error  In 
sutttalning  the  demnrrers  to  the  second 
breach  in  tbe  ninth  and  eleventh  counts, 
It  was  error  without  Injury,  as  it  is  undis- 
puted tbat  defendant  did  not  have  the 
work  dune  UDtll  after  plaintiff  aban- 
doned tbe  contract.  Fur  the  errore  men- 
tioned tbe  Judgment  is  reversed,  and  the 
cause  remanded. 


Blanciiard  et  at  v.  Floyd  et  a/. 
(Supreme  Court-  cf  AUibama,    Juae  9, 1891. ) 
Dasn  TO  FaRTSBBSHIP— SUBTIVOB— SfBCTHBS^ 
EviniNCB. 

.  1.  Wbere,  under  order  of  the  probate  court, 
an  administrator  sells  land  to  a  pau^nerstiip, 
and  after  payment  of  the  purchase  money,  and 
before  conflrmatinii  of  tbe  sale,  ooe  of  the  part- 
ners dies,  a  subsequent  deed  to  tbe  firm,  while 
inoperative  to  vest  any  title  in  the  heirs  of  the 
deceased  partner,  is  vet  sufficient  to  rest  an  un- 
divitted  half  interest  in  the  land  of  the  surrivor. 
a.  In  eleotmeat  of  the  survivor,  where  the 


qaestlon  is  as  to  the  date  of  the  oonflnoation  of 
tne  sale  as  to  which  a  witness  has  testified,  tbe 
iadge  is  not  authorized  to  send  for  the  records 
of  the  probate  court,  whifdi  have  not  been  put  Id 
evidence,  and,  after  a  personal  Inspection  there- 
of, charge  the  jury  as  to  the  InformsAlon  thenoe 
derived. 

Appeal  from  circuit  court,  Lee  county ; 
J.  M.  Carhichaei..  Judge. 

This  was  a  statutory  action  of  eject- 
ment, brought  by  the  appellant  T.  £. 
Blancbard  and  tbe  helm  of  L.  M.  Burrns, 
deceased,  to  recover  certain  lands  Hpecific- 
ally  de^Kribed  In  the  complaint.  Tbe 
complaint  was  afterwards  amended  by 
striklug  out  nil  the  parties  except  the  ap- 
pellant T.  £.  Blancbard.  Upon  the  trial, 
aa  ia  ahown  by  tbe  bill  of  exceptions,  the 
evidence  tended  to  show  plaintiffs*  right 
to  recovery.  It  was  proven  that  T.  E. 
Blancbard  was  one  of  the  surviving  part- 
ners of  Blancbard  &  Burrus,  and  that  the 
other  parties  plaintiff  were  the  heirs  at 
law  of  L.  M.  Burrus,  deceased.  Cuder  an 
order  of  the  probate  court  of  Lee  county, 
tbe  administrator  of  one  Meadora  sold 
tbe  lands  in  controversy  to  Blancbard  & 
BurruH,  and  a  part  ol  tbe  purchase  mon- 
ey was  paid  thereon.  Pending  tbe  con- 
firmation of  this  sale,  said  L.  M.  Burrus, 
one  member  of  tbe  partnership,  died. 
After  the  death  of  said  Burrus,  the  pro- 
bate court  confirmed  the  sale  of  the  said 
lands,  and  ordered  the  administrator  to 
execute  titles  thereto  to  said  Blancbard  & 
Burrus,  wblch  wab  done,  and  a  deed  was 
executed  to  the  partnerablp.  One  Ste- 
phens testified  tbat  some  time  after  tbe 
order  of  tbe  probate  court  Cunllrming 
said  sale  of  land,  and  ordering  the  title  to 
be  made  to  Blan''.hard  &  Burrus,  wuh  en- 
tered up.  be  drew  a  deed  of  conveyunr.e 
from  the  administrator  of  Meadora  to 
Blancbard  &  Burrus,  predicating  It  upon 
tbe  aforesaid  orders  of  the  probate  court. 
He  further  testified  that  the  said  deeil  was 
duly  signed  aud  ackuowledged,  and  was 
delivered  by  him  t"  Burrus.  of  tbe  firm  of 
Blancbard  &  Burrus,  In  the  month  of 
April,  18H4.  and  be  testified  tbnt  tbe  deed 
was  lost.  The  bill  of  exceptloas  states 
that  "after  the  circuit  judico  bad  given  bis 
general  charge  to  tbe  jury,  In  wblch  be 
bad  left  the  latter  to  determine  the  case 
uuder  appropriate  lustmctlons,  he  sent 
tor  the  original  records  of  tbe  prubate 
court,  statiug  tbat  be  would  settle  the 
question  as  co  whether  or  not  tbe  order 
confirming  the  sale  and  conveyance  was 
made  In  1>S84  or  IHtio,  after  Burrus'  death, 
and  tbe  said  record  showed,  without  con- 
troversy or  dispute,  tbat  tbe  order  con- 
firming the  sale  and  ordering  conveyance 
was  made  In  January.  I8S5.  After  aald 
records  were  brought  into  court,  and  In- 
epected  by  tbe  judge,  showing  the  facts 
ae  aforesaid,  be  charged  tbe  Jury  tbat  tbe 
ptalntifffl  In  this  action  coald  not  recover, 
to  which  the  plaintiffs  then  and  there  duly 
excepted.  Plelutlffs  then,  by  the  leave  of 
the  court,  amended  the  complaint,  as 
stated  above,  so  as  to  leave  T.  £.  Blancb- 
ard the  sole  plaintiff  In  tlie  action.  The 
defendants  then  tendered  in  writing  tbe 
following  charge:  'If  the  jury  believe  all 
the  evidence,  they  must  find  for  tbe  de- 
fendants,* wblch  charge,  being  consld- 
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ered  by  the  coart,  was  glvvot  and  to  the 
girlDK  tbe  same  the  plalntlfhi  then  and 
there  duly  exrepted."  There  was  Jadg- 
nif^at  for  tbe  defeadante.  and  the  platntins 
bring  this  appeal,  and  assijrn  the  girtng 
of  the  charges,  and  tbe  uoort'a  action  In 
aendtnff  for  tbe  probate  court  records, 
and  blB  remarks  tbereon.  aa  error. 

Haniaon  dk  Ligoa  and  A.  A  R.  B. 
Baraea,  for  appellanta.  J.  M.  CbUtoOt 
tor  appellees. 

CoLBUAN,  J.  It  Is  an  essential  requisite 
to  a  deed  of  conveyance  uf  land  tbat  tbe 
graatee  be  named  or  so  described  that  he 
may  be  dUtlnsulsbed  from  other  persons. 
The  maxim  "itf  oertam  eat  quod  certuru 
reddl  potest"  applies  In  such  cases.  A 
deed  made  to  a  partnersblp  described,  as 
It  wati  lu  this  case,  as  "  Blanchard  &  Bar- 
ms" Is  lefcal,  and  may  be  aided  by  parol 
proot  showing  tbe  Individuals  composing 
tbe  Arm.  Jones  v.  Morris,  61  Ala.  521; 
Lindsay  v.  Hoke,  21  Ala.  643.  A  convey- 
ance of  real  estate  to  a  partnership  by  its 
firm  name  Tests  the  title  at  law  In  the 
several  partners  as  tenants  In  common, 
and  to  pass  the  legal  title  all  tbe  partners 
mnfit  join  in  tbe  conveyance.  3  Brick.  l>lg. 
p.  692,  pars.  89^1.  The  legal  or  equitable 
title  to  lands  owned  by  a  partnersblp 
di>es  not.  like  personal  assets,  devolve  on 
tbe  sorvivor,  but  the  Interest  of  the  de> 
ceased  partner  descends  to  bis  belrs,  sub- 
ject. In  equity,  to  be  converted  Into  part- 
nersblp effects  for  pertDerahlp  purposes. 
Id.  §99.  Where  lands  of  a  decedent  have 
been  sold  by  an  order  of  tbe  probate 
court,  and  the  purchase  money  paid,  tbe  ti- 
tle which  passed  by  operation  of  law  to 
tbe  heirs  on  tbe  death  ol  tbe  decedents  Is 
not  divested  until,  nnder  tbe  order  of  tbe 
court,  a  conveyance  Is  executed  to  the 
purchaser.  Id.  p.  470,  §  239;  L.andford  v. 
Dnnklln,  71  Ala  f)94.  These  familiar  rules 
are  of  easy  application.  If  tbe  proof 
shows  that  Blunuba"'^  &  Burrus.  a  part- 
nership, were  1  be  purchasers  of  the  land, 
and  paid  the  pn^vhaae  money,  tliey 
owned,  as  tenants  in  common,  an  equita- 
ble Interest  In  the  land.  It  Burma  died  be- 
fore the  confirmation  of  the  sale,  his  Ik  Irs 
succeeded  to  his  equitable  interest.  If. 
after  bis  deatli,  the  sale  was  confirmed, 
and  an  order  made  directing  the  adminis- 
trator to  niaku  title  to  Blanchard  &  Bur< 
rus,  and  In  accordance  wltb  such  order  a 
deed  was  made  to  Blanchard  &  Borrua. 
iBorrns  bdng  dead.)  tbe  deed,  though  In- 
operative so  as  to  convey  the  legal  title 
to  Burrus,  was  not  void  as  to  Blanch- 
ard. Such  a  deed  would  convey  to  him 
the  legal  title  to  an  undivided  one-half 
interest  In  the  lands,  and,  upon  parol 
proof  showing  that  T.  E.  Blitnclmrd  was 
the  Blanchard  of  tbe  partnerHhip,  would 
sustain  an  acticm  of  eiectment  for  his 
half  interest  in  the  lands.  Such  a  deed, 
faowever,  would  not  convey  the  legal  title 
to  any  Interest  to  tbe  children  of  Burrus. 
So  far  as  It  was  an  attempt  to  convpy  to 
Burrus,  the  deceased  partner,  both  the  or- 
der and  the  deed  were  mere  nullities.  Up- 
on proof  being  made  tbat  Burrus  died 
after  the  payment  of  the  purchase  money 
and  before  confirmation,  the  probate 
eoort  ahould  direct  a  conveyance  to  the 


heirs  of  Burma  of  his  andlvlded  Interest, 
or,  by  applying  to  a  court  of  equity,  the 
heirs  coul.:  obtain  tbe  legal  title  to  such 
Interest.  Tbe  general  charge  to  find  for 
tbe  defendants,  after  the  complaint  bad 
been  amended,  so  ao  to  leave  T.  E.  Blanch- 
ard the  sole  plaintiff,  was  erroneous.  He 
was  entitled  to  recover  an  undivided  half 
Interest. 

The  court  was  in  error,  also,  in  not  per- 
mitting thejary  to  pass  upon  the  evidence 
of  the  witness  Stephens.  There  is  no  war- 
rant 111  law  which  authorised  tbe  judge  to 
send  fur  tbe  records  of  the  probate  court, 
and,  by  a  personal  Inspection,  satisfy 
himself  as  to  tbeexlstencuor  non-existence 
of  any  disputed  fact,  and  then,  as  a  court, 
charge  tbe  Jury  upon  the  effect  of  the  In- 
formation thus  obtained.  The  records  of 
the  probate  court  ought  to  have  been  in- 
troduced In  evidence  on  the  trial,  and  the 
credibility  of  the  witness  Stephens  left  to 
the  jury,  or.  If  the  records  were  Intro- 
duced before  the  July,  it  was  not  for  the 
court  to  assume  that  the  evidence  of  the 
witness  .Stephens  was  not  of  snfitctentcnn- 
sequence  to  be  weighed  by  the  Jury.  The 
affirmative  charge  ought  not  to  be  given 
In  any  case  where  there  Is  a  conflict  In  the' 
evidence  on  a  material  Issue.  Reversed 
and  remanded. 


.ToHNS  et  aJ.  v.  .Tohnb  et  al. 
{Swpreme  CmM     .Alabama.   Jane  9. 1891.) 

TSITAKTS  a  COMHOX— PUBOBASa  AT  TiX-8aU. 

1.  Where  land  held  In  common  la  sold  for 
taxes,  and  bought  by  one  of  the  tenauta,  his  co- 
teoaDts*  remedy  against  him  is  in  equity,  and 
they  have  no  title  to  support  an  action  at  law: 
for  Code  Ala.  i  460,  declares  that  a  tax-deed 
duly  executed  shall  be  prima  facie  evidence  of 
all  facts  stated  therein  in  all  controversies  In- 
volving the  purchaser's  rights,  so  that  the  legal 
title  is  prima /ocfe  in  him. 

a.  One  tenant  In  oommon  of  a  remainder  can- 
not, by  purcbasinfr  the  land  when  sold  fear  delin- 
quent taxes,  cut  cm  the  rights  of  hia  eo-tenants, 
and  ocqoire  the  exclusive  title  himself,  but  he 
will  be  deemed  a  trustee  of  the  title  for  the  equal 
benefit  of  all  the  co-tenants. 

Appeal  from  chancery  court,  Cleburne 
county;  S.  K.  McHpadden,  Chancellor. 

MuFtill  A  Bridgea.  for  appellants.  Atkeu 
Jt  Dortou,  tor  appellees. 

Stonk,  0.  J.  Tbe  complaluantfl,  three 
Id  nomtwr,  and  the  defendant  William  .T. 
Johns,  together  with  others  not  saed, 
were  tenants  In  common  of  the  tract  of 
land  described  In  tbe  bill.  The  title  ac- 
crued to  them  under  the  will  of  Tnomas 
Johns,  Sr.,  who  died  In  1870.  WilliHui  J. 
Johns  was  named  executor  In  the  win.  but 
be  never  qualified  as  such.  Tbe  will  was 
regularly  probated  and  established  In  Cle- 
burne probate  court  soon  after  testator's 
death.  No  question  is  raised  on  the  valid- 
ity of  the  will,  nor  Is  it  denied  that  the 
testator  owned  the  lands  at  hlsdeath.  All 
tbe  parties  oriRlnally  claimed  title  under 
Thomas  Johns,  the  testator.  Under  tbe 
will  of  Thomas  .Tohns,  his  surviving  widow 
took  a  life-estate,  unless  she  niariled 
again,  in  which  event  her  title  was  to 
ceaae.  Slie  did  not  marry  a  second  time. 
A  t  her  death  or  marriage,  the  lands,  under 
the  devise,  were  to  go  to  seven  or  eight 
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Bamed  rematnder-raen,  Bome  of  tliem  ebll- 
dron.  and  others  ffraDdchlldren,  of  tbe  tes- 
tator. TwuoIthecomplalnantBarefrraDd- 
ebildren.  They  are  brothers,  and,  iolntly, 
were  to  hare  one  share,  equal  to  that  ut 
the  children.  One  of  tbe  com  plain  ante. 
Mrs.  Buyd.  and  Wllllara  J.  Johns,  one  uf 
tbe  defPDdunts,  are  cbUdrea,  entitled  to 
take  under  the  will.  The  complainants 
are  residents  of  the  state  of  Texas,  and 
have  been  such  ever  since  1875,  if  not  be- 
fore that  time.  The  reason  ^iven  in  the 
bill  why  tbe  other  devisees  In  the  remain- 
der were  not  made  parties  to  the  suit  Is 
that  the  said  William  J.  Johns  had  par. 
chased  and  was  the  owner  of  their  ser* 
aral  Interests  under  tbe  will  of  Thomas 
Johns.Sr.  Thisavermeot  is  admitted, and 
Is  proved  to  be  true.  In  1K75  tbe  widow 
went  to  Texas,  and  remained  among  her 
children,  living  there  nntll  1883  or  1884, 
when  she  died.  What  disposition,  if  any, 
she  made  of  her  life-estate  when  sbe  went 
to  Texas,  Is  not  made  a  sabjeet  of  aver- 
ment or  proof.  The  lands  were  assessed 
for  taxes  In  1877  to  James  M,  Johns,  son 
of  testator,  and  one  of  the  deriseea  In  re- 
mainder. It  Is  not  shown  that  he  was  in 
'possession,  nor  is  it  anywhere  shown  why 
the  lands  were  assessed  to  him.  In  May, 
1878,  they  were  sold  for  the  taxes  of  1877. 
and  William  J.  Johns  became  the  pur- 
chaser, bidding  nine  dollars  and  some 
cents,  the  amount  of  tbe  taxes  andcharges. 
At  that  time  a  aon-in-law  of  William  J. 
Johns  was  In  possessiou.  Btfore  tbe  end 
of  the  year  1877,  William  J.  Johns  went 
into  possession,  and  has  retained  It  ever 
since,  with  the  exception  of  pHrts  of  the 
tract,  since  that  time  sold  by  him  to 
Thomas  Johns,  Jr..  his  son,  and  to  one 
Cook.  They  are  made  defendants  tu  this 
bill.  In  May,  1880,  two  years  after  the 
tax-sale,  the  judge  of  probate  of  Clebame 
county  executed  tu  William  J.  Johns  a 
tax-title  to  the  lands.  The  tollowlnK  ore 
among  the  uncontro verted  facts  in  this 
case:  James  M.  Johns,  one  of  the  devisees 
In  remainder,  executed  a  deed,  bearins 
date  October  15, 1877.  conveying  his  Inter- 
est in  the  lands  to  William  J.  Johns.  This 
deed  Is  on  the  recited  consideration  at 
$70.  Another  deed  was  made  to  said 
William  J.  Johns  by  one  Brown  purport- 
ing to  convey  the  interest  of  his  wife  in 
said  lands.  His  wife  was  Mary  BllKabeth, 
a^Johns.one  of  the  devisees  in  rAnalnder. 
This  deed  Is  dated  Decembers,  1879.  and 
Is  on  a  recited  consideration  of  9125;  as- 
sumes to  convey  to  WtTliam  J.  Johns  all 
the  Interest  of  W.  T.  Johns  In  said  lands. 
The  name  of  W.  T.  Johns  Is  not  found  In 
the  will,  but  Thomas  Walker  Johns,  8<m 
of  J .  L,  Johns,  is  one  of  the  devisees  In  re- 
mainder,— thesanieperson.posfdbly.  Wlll- 
Inm  J.  Johns  tenilQed  that  all  these  pur- 
chases were  made  before  the  tax-sale  in 
May,  1878,  although  two  of  the  deeds  bear 
Interdates.  We  have  now  stated  all  the 
facts  we  consider  material.  The  bill  In 
this  case  was  filed  February  22,  18S4,— 
nearly  11  years  after  the  tax  aale,  nearly  9 
years  after  the  tax-deed  was  execnted, 
and  some  6  years  after  the  death  of  tbe 
widow,  the  life-tenant  under  testator's 
will.  The  complainants,  us  we  have  seen, 
are  three  of  tbe  devisees  in  remainder,  who 


have  resided  In  the  state  of  Texas  ever 
since  1875.  The  bill  seeks  to  assert  the  in- 
terest of  complainants  In  tbe  land,  to 
have  the  tax-deed  declared  Inoperative 
against  their  title  under  the  will,  and  to 
have  the  lands  sold  for  division.  It  avers 
that  they  canno  c  be  equitably  dl  vlded  with- 
out a  sale,  and  prays  a  sale  for  division 
among  the  devisees.  Mrs.  Boyd  claims 
one-sixth  of  tbe  land,  and  the  other  com- 
plainants one-twelfth  each.  On  tbe  final 
trial  on  the  merits,  the  chancellor  dis- 
missed the  bill,  "hut  without  prejudice  to 
their  tiling  another  bill,  or  seeklnff  any 
further  remedy  in  this  or  any  other  court, 
as  they  may  be  advised." 

The  defense  assumed  several  forms: 
Firat.  That  chancery  has  no  Jurisdiction 
to  order  the  sale  ol  lands  for  division 
among  the  tenants  in  common.  Only  the 
probate  court,  it  Is  contended,  can  grant 
such  order.  Many  declsious  of  this  court 
have  annoanced  that  doctrine.  Deloney 
T.  Walker,  9  Port.  (Ala.)  497;  Oliver  v. 
.Ternigan,  46  Ala.  41.  That  rule,  however, 
was  chnnged  by  statute  before  this  suit 
was  commenced.  The  Code  of  1886.  $  8202, 
declares  that  "the  chancery  court  shall 
have  concurrent  jurisdiction  with  the  pro- 
bate court  to  divide  or  partition,  or  to 
sell  for  division  orpartitlon,  any  property, 
real,  personal, or  mixed, held byjolni  own- 
ers or  tenants  in  common."  Second.  It  Is 
contended  that  this  property  was  ad- 
versely held  by  William  J.  Johns,  and 
those  claiming  nnder  him.  t>efore  and  at 
the  time  this  suit  was  brought,  and  that 
complainants  should  havefirstestabtlnlted 
their  title  by  suit  at  la  w,  before  claiming 
partition  or  sale  for  division.  A  suffi- 
cient answer  to  this  objection  la  found  in 
the  facts  uf  this  case.  Wllllara  J.  Johns 
claimed  title  to  the  lands  under  a  tax-sale 
made  in  May,  1878,  and  deed  made  to  hhn 
pursuant  to  his  purchase  at  that  sale. 
That  sale  was  made  nnder  the  revenue 
law,  approved  March  6,  1ST6,  (Hess.  Acts, 
48.)  Section  22  of  chapter  8  of  that  stat- 
ute (page  75  of  the  Session  Acts)  gives  the 
form  of  de*jd  to  be  execoted  to  the  pnr- 
chaser  of  landsat  tax-sale;  andaectlon  2S, 
p.  T7,  declares  that  deeds,  "when  suh- 
Btantlally  thus  executed  and  recorded  In 
the  proper  record  of  titles  to  i-eal  prop- 
erty, •  •  *  aball  be  pritnA  facie  evi- 
dence in  all  the  courts  of  this  state.  In  all 
controversies  and  solts  In  relation  to  the 
rights  of  tbe  purchaser,  his  heirs  or  as- 
signs, to  the  land  tlterehy  conveyed,  trf 
the  facts  recited  In  the  deed."  Code  1876, 
§§  450,  460.  TJie  tax-deed  under  which 
William  J.  Johns  claimed  title  was  exe- 
cuted and  recorded  in  substantial  conform- 
tty  to  the  statute,  and  hence  the  deed 
vested  a  prima  facie  title  in  him.  There  is 
neither  averment  nor  proof  in  the  record 
before  us  that  any  of  tbe  recitals  In  that 
deed  are  untrue,  and  we  must  therefore 
treat  them  as  true.  Being  true,  the  com- 
plainants In  this  suit  have  no  title  which 
can  be  called  legal,  or  which  can  main- 
tain an  action  at  law  in  their  names. 
Their  claim,  If  worth  anything,  is  an 
equity,— an  equitable  right  to  have  Will- 
iam J.  Johns  declared  a  trustee  of  the 
titlefurtheireqnal  benefit.  Of  such  equita- 
ble title  tbe  chancery  court  alone  has  Jn- 
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riadtctlon;  and  It  reBults  that  there  ie 
nothing  la  the  objection  or  contuatloD 
that  coinplalnantsataould  flrel  haveetttab- 
lUhed  ttielr  title  Id  a  court  of  law.  Mc- 
Math  V.  De  Bardelaben,  75  Ala.  68;  Dani- 
erou  V.  JainlfioD. 71  &Iu. 97 ;  Laeslt ter  v. Ler, 
tiSAla.  2H7.  Beiufc  onlj' a  tenant  in  com- 
mon with  complainants  in  the  remainder, 
or  ultimate  fee  in  the  land,  C4>nld  William 
J.  Johns,  by  his  pnrchaseat  tax-sale,  cut 
olf  thfl  right  ut  the  other  t^ianta  In  com- 
mon, end  acquire  the  exclusive  title  In 
biniBell?  We  hold  that  he  could  not,  even 
on  the  (acts  shown  In  this  case.  The  In- 
tercut and  duty  to  prevent  a  loss  of  the 
freehold  by  taX'Sale  were  as  mandatory 
and  binding  on  him  as  they  were  on  bis 
vo-traants  In  remainder.  U«  must  be  con- 
tent with  the  right  the  law  gives  him,— 
the  right  which  aeeraes  to  one  who  pays 
taxes  for  which  others  are  equally  bound. 
H«  Is  entitled  to  relmbursementout  of  the 
use  and  occupation.  He  must  be  treated 
as  a  trustee  ul  the  title  tor  the  equal  bene- 
fit of  all  tlie  Gu  tenants.  Freem.  l'-o*ten- 
nncy.  9  158;  Gooley,  Tns'n,  (3d  fid.)  GOi); 
Burrougha,  Tax'n,  S  133:  1  Biockvr.  Tax 
Titles.§141;  Wesre  v.  Van  Meter, 4S!  Iowa, 
13K;  Flinn  v.  McIUn]ey,44  lowa.«B;  Ttee 
V.  Derby,  5U  Iow«,312,  13  N.  W.  Hep.  801 ; 
Prulttv.  Holly, 73  Ala.36d;  BaUey'sAdm'r 
V.  Campbell.  82  Ala.  342,  2  South.  Rep. 
G44!;  l>ounor  t.  Qnartermas,  90  Ala  164, 
8  South.  Bep.  71P.  Kach  tenant  in  com- 
mon has  an  equal  rlKht  to  occupy  the 
common  freehold,  and  the  exercise  of  or- 
dinary acts  of  owaersblp  by  ona  Is  nut, 
without  more,  an  adverse  holding  which 
can  ever  ripen  Into  a  title.  To  have  that 
effect  there  must  be  an  actual  ouster,  or 
actual  i-efusal  of  the  co-tenants'  vis^t  to 
oopupy.  Actual  occupancy,  actoal  exer- 
cise oT  acts  of  ownerhlp,  actual  Improve- 
ments of  the  property,  may  all  co-«xlst, 
and  yet  the  holdlnK  not  become  adverse 
to  the  co-tenant.  Eviction,  dental  of  the 
rifiiht  to  enter,  or  exclusive  claim  of  the 
I'i^rht  to  ocirupy  must  exist,  and  must  be 
shown  to  have  been  made  known  to  the 
L-u-tcnunt,  before  the  poswaslon  becc*mes 
adverse  Inlaw,  NewtMild  v.  Smart, 67  Ala. 
:tL*0 :  3  Bricfc.  Dig.  17.  Iron  Co.  v. 

Roberts,  87  Ala.  436,  «  8outh.  Rep. 
Burrus  v.  Meadors,  tfO  Ala.  140,  7  Soutii. 
Rep.46»:  Fitxfreralil  v.  Williamson.  85  Ala. 
585,5  Uouth.Kep.309.  The  dcfendaat  Will- 
iam J.  Johns  is  In  no  pot<itIoa  to  claim 
the  benefit  of  the  statute  of  limitations. 
Should  It  besnpposed  thatThomas  Johns, 
Jr.,  or  Coulc  has  acquired  an  Independent 
title  superior  to  that  which  William  J. 
Johns  c-an  assert,  the  answer  is  that 
neitherin  averment  nor  proof  haseltberof 
them  made  good  such  claim.  8  Hrick.  Dig. 
p.  8^9, 3  155  et  seq.  I'he  result  of  what  we 
have  declared  is  that  the  decree  of  the 
chancellor  In  T<uration,  rendered  July  11, 
1800,  must  be  reversed.  Thla  opens  up  the 
case  buck  to  the  report  of  the  register* 
and  the  exceptions  filed  thereto.  These 
the  chancellor  will  rquslder. 

We  feel  it  our  duty  to  note  one  error  the 
register  seems  to  have  fallen  Into  in  tak* 
ing  the  account.  The  testimony  shows 
that  Mra.  Mary  Juhns,  llfe-tenaut,  died  in 
18K3  or  Up  to  that  time  the  preeent 

complaluanta  bad  no  right  to  the  posseci- 


sion  of  the  land,  and,  aa  devlseev.  can 
claim  no  rents  for  the  nseand  occupation. 
Tbeextent  of  the  rell^  tbeycan  claim  dur> 
ing  that  term  Is  that  the  lands  shall  pay 
their  own  expenses.  This  will  Include  all 
taxes  paid;  as  well  the  money  paid  at  tbe 
tax-sale  as  the  aaaessments  made  after* 
wards.  Necessary  repairs  to  preaerre  the 
property,  and  to  maintain  Its  habitable, 
cultivable  quality,  fall  also  within  this 
class.  Permanent  improvemeuts  made 
during  the  life-tenancy,  such  as  added  to 
the  permanent  value,  and  so  added  at  the 
time  tbe  lUe-estate  fell  in,  will  be  a  proper 
credit  to  the  defendants,  not  at  the  cost 
of  their  erection,  but  at  tbe  enhanced  value 
tbey  Imparted  to  the  land  at  the  time  the 
right  of  the  complainants  to  occupy  ac> 
cmed,— Che  death  of  the  life-tenant.  Bfr 
veraed  and  remanded. 


jRNNINeS  T.  Btjssbll,  Jttdge. 
(Su^prew  Court  of  Alabtana.  June  10,  ISBL) 

ST1.TUTBB— EyACTHSSTT — PRBBCVPTIOSB  —  IHTOXI- 
CATINS  LigOOBS. 

L  When  tbe  lasisiatlvfl  loaroals  are  sUeat 
on  the  subject,  it  will  be  presumed,  la  favor  of 
the  TsUdity  of  a  local  law,  that  tbe  notice  in 
regard  ttiereto,  required  by  Const.  Ala.  art.  4,  | 
**,  was  given,  ana  proof  thereof  duly  made. 

2.  Act  Ala.  Deo.  IS,  1888,  which  prohibits 
the  selUng  or  othsrwln  Ol^bdnK  ot  Intozlcat- ' 
lag  Uqsors  *'wltUB  tbres  mllet  oTthe  towa  of 
FalkvElle,"  ivohi  bits  aa  well  the  sale  of  llqii(v 
within  the  corporate  limits  of  tbe  town  itseii  as 
witbin  tbe  three  miles  radius  outside  of  such 
limits. 

Appeal  from  city  court  of  Decatur; 
W.  H.  SuiPSON.  Jud^e. 

On  February  211.  1891,  Thomas  F.  Jpu- 
ulngs,  tbe  appellant,  presented  to  the  ap- 
pellee, E.  M.  Bussell,  as  probate  Judge  of 
Uorgan  county,  an  application  for  a 
license  to  sell  spirituous,  vinous,  and  malt 
liquors  within  the  corporate  limits  of  the 
towa  of  Fnlkvllle,  in  said  county.  Peti- 
tioner also  tendered  to  the  prubate  Judge 
the  full  amount  of  tbe  state  and  county 
taxes  for  tbe  issuamw  of  said  liceuse,  and 
promised  to  comply  with  all  the  reqnire- 
menta  of  the  law  in  reference  to  granting 
the  same.  Tbe  probate  Judge  refused  to 
issue  the  license.  Thereupon  the  said  Jen- 
nings filed  his  petition  to  the  Judge  of  the 
city  court  of  Decatur,  stating  the  above 
facts,  end  asking  for  a  writ  of  mandtimua 
to  the  said  Russell,  as  probate  Judge,  com> 
mending  him  to  Issue  the  license  prayed 
tor.  In  response  to  tbe  order  to  show' 
cause  why  the  writ  of  mandnmua  prayed 
for  should  not  be  issued,  tbe  said  E.  M. 
Russell  demurred  to  the  petition,  on  the 
ground  that  by  an  act  of  the  Kcneral  as- 
sembly approved  De(wmberl2,  IS^S.thesell- 
Ing,  giving  away,  or  otberwise  disposinic 
of  sptritnuus,  vinous, ornislt  liquors,  with- 
in three  miles  of  FalitrlUe,  was  prohibited, 
and  that,  therefore.  It  was  unlawful  to  Is- 
sue the  license.  Upon  the  filing  of  this  dft> 
mnrrer,  the  petitioner  ameuded  his  peti- 
tion, alleging  the  fact  that,  under  the  at!t 
referred  to,  the  selling,  giving  away,  or 
utberwise  disposing  of  spirituous,  vinous, 
or  malt  liquors  was  prohibited  wltliln  a 
radlna  of  three  miles  from  the  said  limits 
of  the  town  of  FallETHle.  but  did  not  ap- 
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pl7  to  within  tlie  corporate  limits  of  the 
towD  ol  Falkvllle;  aud,  fnrtber.  that  the 
notice,  UH  required  by  section  24,  art.  4, 
of  the  conBtltutloo  of  the  state,  was  not 
compllpd  with,  and  the  act  was  therefore 
unconstitutional.  The  respondeat  de- 
murred to  the  amended  petition,  on  the 
Krounfls  that  the  act  hadn^rence  to  both 
the  town  and  tu  the  rndlns  of  three  miles 
from  the  center  of  said  town;  and  that, 
as  the  Jonrnals  of  the  general  assembly  of 
1SS8-8g  did  not  affinnatlTely  show  that 
no  evidence  of  the  publicatloo  of  notice 
of  the  intention  to  apply  tor  the  passage 
uf  anid  act  was  presented  to  the  general 
assembly,  the  law  concluslTely  presumes 
that  the  coastitntional  reqairementa  were 
complied  with.  Upon  the  sabmlssion  ot 
the  cause,  npoQ  the  demurrers,  the  coort 
held  that  tbey  were  well  taken,  sustalued 
them,  and  dlHmUiied  the  petition.  This 
appeal  la  prosecuted  from  the  order  of  the 
court  anstalnlnK  the  demurrers  and  dis- 
mlRxtng  the  said  petition. 

S.  P.  Ruthee  and  Monla  A,  Tyng^  for 
appeliaQC 

Wamter,  J.  The  petition,  aa  amended, 
alleges  that  the  Junmais  of  the  senate  and 
of  the  house  of  representatives  for  the  ses- 
sion of  18}'8-89  are  entirely  silent  as  tu  the 

giving  or  not  giving  of  the  notice  required 
y  section  24,  art.  4,  of  the  constitution, 
In  reference  to  the  local  or  special  law  ctp- 
proved  December  12, 1888,  entitled  "An  act 
to  prohibit  the  sale,  giving  away,  or  oth- 
erwise dlspf>slng  of  spirituous,  vinous,  or 
malt  liquors  within  three  miles  of  Falk- 
vllle,  Morgan  county,  Alubama."  (Acta 
Ala  18SR-8».  p.  1H4:)  and  that  said  Jour- 
nals are  also  allent  upon  the  question  of 
the  exhibition  to  the  general  aaaemblyot 
the  evidence  that  such  notice  had  been 
given.  Bnt  the  petition  avers  that  the  re- 
quirement aa  to  giving  sncb  notice,  and 
exhibiting  the  evidence  thereof,  wae  not 
complied  with,  and  this  averment  is  made 
the  baHla  of  the  assault  upon  the  cutistl- 
tntionallty  of  the  act  In  qneatlon.  The 
orounda  of  demurrer  addreased  to  this 
braneb  of  the  petition  raise  the  Inquiry  as 
to  the  competency  of  the  court  to  try  the 
laane  of  fact  aought  to  be  prraented.  Sev- 
eral times  It  has  tieen  determined  by  this 
court  tfaat,  when  the  legislative  Journals 
are  allent  on  the  subject,  it  will  be  pre- 
sumed, In  favor  of  the  validity  of  a  local 
law,  that  the  required  notice  waa  given 
and  proof  thureof  doly  made.  Harrison 
v.  Uordy,  67  Ala.  49:  Walker  v.  Orlfflth.  60 
Ala.  861 :  Clarke  v.  Jack,  Id.  271 ;  McKeraie 
T.  Gorman,  dS  Ala.  442;  Hall  v  Steele,  82 
Ala.  562.  2  South.  Rep.  650.  In  McKemle 
V.  Qorman.  supra,  it  waa  said:  "If  It  la 
aitinltted  that  notice  of  the  Intention  to 
apply  to  the  general  assembly  tor  the  en- 
actment of  this  statute  ought  to  have 
been  given.  In  obedience  co  the  twenty- 
fourth  section  of  the  fourth  article  of  the 
constitution,  notice  is  conclusively  pre* 
Buined,  unless  the  absence  of  it  Is  afflrnia* 
tlvely  shown  by  the  Journals  of  the  genera 
a1  assembly.  It  la  not  a  disputable  fact, 
111  reference  to  which  evidence  may  be  re- 
ceived to  Invalidate  the  enactment,  when- 
ever rights  are  asserted  under  It,  leaving 
the  enactment  to  be  declared  valid  In  one 


eaae,  when  there  la  a  want  of  evidence 
coDntervalUng  the  preeumptlon.  and  In- 
valid In  another,  when  such  evidence  la  in- 
troduced. Lawa  do  not  reat  In  aucb  un- 
certainty, or  on  such  unstable  fuunda- 
tlons."  We  discover  no  reason  to  depart 
from  thecottclu^on  expreeaed  In  the  above 
quotation.  The  effect  of  the  constltDtli>n. 
al  provision  In  qneatlon  Is  to  leave  to  the 
general  assembly  Itaelf  the  determination 
of  the  Inquiry  aa  to  whether  or  nut  the  re 
quired  notice  hae  beenglven.  If  the  courts 
can  review  thla  determination,  and  re- 
verse the  decision  of  the  general  assembly, 
on  the  ground  of  the  Inautliclency  of  the 
evidence  exhibited  before  It.  or  may  try 
the  laaae  of  fact  anew,  and  on  varying 
proofs,  aa  often  aa  the  atatnte  may  have 
a  bearing  upon  pending  litigation,  then  it 
would  seem  to  follow  that  such  ponern  of 
supervision  could  as  well  be  invoked  aa  to 
any  step  In  the  priK;ees  of  legislation  which 
la  not  by  the  constitution  required  to  be 
noted  on  the  Journals  of  the  two  houees, 
BO  that  a  like  contest  could  be  made  In 
any  caae  InvolTlng  the  application  of  a 
atatnte.  and  the  recognition  of  Ita  validity 
made  to  de[>end  upon  the  ability  of  the 
party  relying  thereon  to  preaent  evidence 
snfflctent  to  overcome  a  showing  that  the 
bill  was  not  in  fact  referred  to  a  commit- 
tee of  each  house,  or  that  It  waa  not  In 
fact  read  at  length  on  Its  final  paKsage,  or 
that  there  waa  some  almllar  omiaslon.  If 
BtatnteecoaldbeHO  Impeached  by  extrinsic 
evidence,  then  the  facts  that  th^  are  puli- 
llshed  to  the  world  as  valid  laws,  and 
that  the  legislative  Journals  afford  no  evi- 
dence of  the  omIsatuQ  of  conatitutlonat  re- 
quirements In  their  enactment,  would  be 
wholly  Inaufflclent  to  give  aaaurance  that 
they  would  be  Buntained  by  the  conrta. 
The  neceaslty  of  recognising  the  elements 
of  certainty  and  stability  In  the  lawa,  and 
the  observance  of  the  respect  doe  tu  a  co- 
ordinate department  of  the  government, 
am  sufficient  to  warrant  the  court  In  in- 
dulging the  Indisputable  presumption 
that  the  general  assembly  has  made  Its 
enactments  in  the  mode  preaeribed  by  the 
conatltntion,  anleaa  its  Jonrnals  ahuw  the 
contrary.  Of  conrae,  no  anch  presump- 
tion la  allowable  as  to  a  step  In  the  pro- 
ceea  of  legislation  which  the  constitution 
requires  to  be  noted  on  the  Journals  of  the 
two  houses',  for.  In  such  case,  the  exlHt- 
ence  of  the  Journal  entry  is  made  essential 
to  the  validity  of  the  statute.  Cooley, 
ConHt.  Lim.  (gth  Ed.)  164. 16^;  State  v. 
Buckley.  B4  Ala.  S90.  The  fullowlng  au- 
thorities in  other  Jnrisdictlona  are  referred 
to  as  supporting  the  conclusion  that  the 
courts  cannot  go  t>ehln(l  the  act  and  the 
Journals  of  thA  two  houses  of  the  general 
assembly  to  Inquire  whether  the  requisite 
notice  tvaa  given:  Specr  v.  Mayor,  etc., 
86  Ga.  49. 11  8.  E.  Sep.  802;  Brodnax  v. 
Groom.  64  N.C.  244;  Mcaincb  v.  Kturgls, 
72  Me.  288;  People  v.  Devlin,  38  N.  Y.  269: 
People  V.  Ilurlbut,  24  Mich.  55.  It  fa 
urged  that  the  act  above  referred  to  pre- 
sents no  obstacle  to  the  granting  of  a 
license  to  the  petitioner  to  sell  aplrltnoiia, 
vinous,  or  malt  liquors  within  the  limits 
of  the  town  <»f  Falkvllle.  The  contention 
la  tfaat  the  prohibition  operates  only  in 
the  srea  extending  three  miles  In  aU  dlree- 
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tlons  from  the  outer  Umlti  of  tbe  town, 
and  not  In  the  town  Iteelf.  To  Iropate 
this  meanloK  to  tbe  wnrda  of  the  Htatute 
would  result  In  deleaiioK  tbe  obvloue  par- 
pose  or  its  euactment.  Tbe  exteDsioD  of 
tbe  probtbltlon  beyond  the  town  limits 
was  mnnlfeHtly  deelfcned  to  preclude  tbe 
possibility  of  tbe  soppresMhin  of  tbe  Ilqunr 
traffic  In  the  town  Itself  belnjc  made  Ineffec t- 
nal  by  Its  establishment  In  tbe  Immediate 
neigh iKirhood.  It  Is  plain  that  the  word 
"within"  as  used  In  the  statute  meHna, 
"in  tbe  llmltR  or  compass  of;  not  beyond. " 
Webet.  Int.  Diet.  The  IntRntlon  would 
not  have  been  more  distinctly  evidenced  if 
the  statute  bad  expressly  provided  that 
tbe  prohibition  should  be  operative  In  tbe 
limits  or  compass  of  three  miles  of  Falk- 
▼llle,  or  that  It  shuold  not  be  of  force  be- 
yond three  miles  of  Falkvllle.  Manifestly 
the  town  Itself  Is  Inclnded  within  the  de- 
fined limits,  and  only  beyond  those  limits 
conld  the  traffic  lu  question  be  licensed. 
In  Cook  T.  Juhnson,  47  Tonn.  175,  the 
court  construed  a  contract  which  stipu- 
lated that  the  defendant  ehoald  not  prac- 
tice dentistry  "within  a  radius  often  miles 
of  Utchfleld."  Itwaf  held  that  this  ex- 
pression meant  "within  ten  miles  of  the 
center  of  tbe  village  of  Litchfield."  This 
construction  eeems  natoral  and  reason- 
able. It  Is  uiineceMsary,  however,  to  de- 
termine in  this  case  whether  the  leRlsla- 
tare  Intended  the  prohibition  to  cover  an 
area  extending  three  miles  from  the  center 
of  the  town  or  three  miles  fn>m  Its  bound- 
arlea.  Under  either  eonstrnctlon,  the 
town  itHsAi  la  within  the  designated  terri- 
tory. There  was  no  error  in  the  action  of 
the  city  court  In  sustnlnlng  tbe  demurrers 
to  the  petition,  and  In  denying  the  appli- 
cation for  tbe  writ  of  mandamna. 
Affirmed. 


Abrijb  v.  Mobile  Rra.l-Estatb  Co.  et  tH. 

PLAMTBtm'  &  Merchants'  Ins.  Co.  v.  Mo- 
bile Rrai^Estatr  Co.  et  &l. 
{Stupremt  Court     AUArnna.    Jmut  10, 1881.) 

CoRPORATB  SrocK  —  TRAyBRB  —  Attacemsnt— 
CsnBS-BiLL. 

1.  Under  Code  Ala.  |  1678,  declaring  that 
sharefl  of  stock  la  a  (X>rja(H!«tloD  may  be  sttacbed 
by  makiiifr  the  presOTbed  Indonement  on  tbe 
^init,  and  givlDff  notice  to  the  OQStodlan  of  the 
books  of  tbe  corporation,  oral  notice  to  auoh  of- 
ficer is  suffluient. 

2.  Under  Code  Ala.  |  1670,  wblch  provides 
that  Qo  transfer  or  corporate  stock  Bbail  oe  valid 
as  against  bona  flde  creditors  "except  from  the 
time  such  tnnsfer  shall  have  been  registered  or 
made  on  the  books  of  the  corporation,"  atroDsfer 
of  stock  as  ooUat«ral  security  for  a  loan  passes 
no  title,  as  against  a  subsequent  attachment, 
where  it  is  not  registered,  and  no  demand  is 
made  for  the  transfer  on  the  books  of  the  corpo- 
ration until  after  the  levy. 

8.  Under  Code  Ala.  f  8M0,  the  prayer  of  a 
cross-bill  for  relief  agaiost  a  co-defendant  may 
be  granted,  although  the  original  bill  Is  dls- 
misaed. 

Appeal  from  chancery  court,  Mobile 
county;  Thomas  W.Coi.kman,  Chancellor. 

Fntdk.  Q.  Rromberg,  for  appellant. 
Overall  A  Bestor,  for  appellee. 

8TnNR,  C.  J.  In  thlBcaae  thereare  cross- 
assignments  of  error.  Mrs.  Mary  Abels, 
the  complainant,  Qled  tbe  original  bill  on 


the  24th  day  of  October.  1»R9,  against  the 
Mobile  Real-Estate  Company  and  the 
Planters*  &  Merchants*  Insurance  Com- 
pany. ISbe  alleged  that  thecertiflcates  for 
the  stock  In  the  Mobile  Real-Estate  Com- 
pany, tbe  subject-matter  of  this  suit,  were 
regularly  transferred  to  her  by  George  A. 
Pearce,  as  collateral  security  for  a  loan 
made  by  her  to  him.  This  transfe?  of  tlie 
eertlflcates  by  Fearce  was  accompanied 
by  a  power  of  attorney,  pntperly  execut- 
ed, autborliing  a  trunsler  of  the  stock  on 
the  books  of  tbe  company.  Tbe  stock, 
however,  was  never  actually  transferred 
on  the  books  of  the  corporation.  The 
prayer  ul  the  bill  Is  that  the  complainant 
be  recognized  by  tbe  Mobile  Real-Estate 
(.'ompany  as  tbe  owner  of  tbe  stock,  and 
that  said  company  be  decreed  to  Isane  to 
her  certificates  for  the  stock.  The  Flant- 
ero'  &  Merchants'  Insurance  Company 
filed  an  answer,  setting  up  Its  superiur 
claim  to  the  stock  lu  question  by  reaeon 
of  a  levy  and  sale  under  execution  In  an 
attachment  suit  brought  by  It  against 
said  l*earce,  at  which  sale  this  defendant 
became  tbe  purchaser.  The  Planters'  ft 
Merchanttt*  InsuranceOompany a»ked  that 
its  answer  be  taken  as  a  cross-bill  agalni«t 
the  coniplaluant  and  its  co-defendant,  and 
prayed  that  the  Mobile  Real-Estate  Corn- 
puny  be  dwreeii  the  owners  of  the  stock, 
and  that  certificates  therefor  be  Issued  to 
It.  On  final  hearing,  the  chancellor  dfr^ 
creed  that  tbe  complainant  was  not  enti- 
tled to  the  relief  prayed,  and  dismissed  her 
bill.  Ife  nlso  dismissed  tbe  cross-bill. 
This  decree  Is  asslfrned  as  error  by  both 
the  complainant  and  cross-complainant. 
The  ISHUA  involved  Is  whether  Mrs.  Abels, 
holding  the  certificates  of  stock,  or  the 
Planters*  Sl  Merchants'  Insurance  Com- 
pany, claiming  under  a  purchase  ata  sher- 
iff's pale  under  execution  founded  upon  an 
attachment.  Is  entitled  to  tbe  stock.  The 
most  Important  question  Involved,  the 
answer  to  which  determines  the  Issue,  Is, 
Who  first  legally  ussurted,  or  first  took  the 
pr(»per  steps  tu  l^ally  assert,  tbe  claim 
to  the  HtockV  The  answer  Is  found  in 
determining  whether  tbe  Hen  of  the  Plant- 
ers* &  Merchants*  Insorance  Company  at- 
tached prior  to  tbe  demand  by  Mm.  Abels, 
through  her  agent,  for  the  tranHfer  to  her 
of  the  stock  opim  tbe  books  f>f  the  Mublie 
heal-Estate  Company,  Section  tl280ol  the 
Code  provides:  "The  levy  of  an  attach- 
ment or  service  of  garnishment  creates  a 
Hen  In  fnvur  of  the  plaintiff."  The  Hen 
thna  created  is  inchoate,  and  Is  only  ren- 
dered complete  by  the  recovery  of  Jndg* 
nient.  Bank  v.  Plnckard,  K?  Ala.  577.  6 
South.  Bep.  3«t4;  1  Brick.  Dig.  p.  §§ 
10N,109,nH.  Tbeevldence  ftiund  In  the  i-ec^ 
ord  is  In  direct  conflict  as  to  the  levy  of 
the  attachment  upon  the  stock.  Section 
1678  of  the  Code  declares  that  sbareK  nf 
stock  in  a  corporation  are  subject  to  levy 
and  sale  onder  attachment,  and  directs 
the  manner  of  making  such  levy  by  In- 
dorsement on  the  writ,  and  by  giTing  no- 
tice to  the  custodian  of  the  books  of  the 
corporation.  The  secretary  of  the  real-es- 
tate company,  the  castodiun  of  the  boukit, 
testifies  that  no  copy  uf  tbe  writ,  no  writ- 
ten notice,  or  other  notice  of  tlie  levy  was 
served  upon  him;  while,  on  tbu  other 
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band,  the  deputy-sheriff,  who  made  the 
levy,  tCHttfled  that  on  Janaury  21. 1HS9,  tie 
levied  upon  the  satd  stock,  and  g&vt*  oral 
notice  tbereof  to  tbe  secretary.  Hlh  In- 
dorsempnt  on  the  writ  recltea  notice  to 
him.  We  are  of  the  opinion  that  tbe  pre* 
ponderanoe  of  tbe  evidence  goes  to  abow 
notice.  The  lact  that  the  notice  was  oral 
cannot,  under  the  statute,  invalidate  it. 
The  statute  simply  says,  "and  giving  no- 
tice." etc.  II  written  notice  was  required, 
would  ur)t  the  statute  have  said  "  written 
notice"  or  "notice  In  writing?  "  Thestat- 
nte  which  requires  notice  tu  the  defendant 
of  the  levy  of  an  attachment  reqntrei)  that 
auch  notice  "shall  be  grlven  in  writing." 
Code.  §  2987.  While  we  think  writteunotlce 
should  be  required,  we  can  only  be  gov- 
erned by  tbe  lungaageof  tbestatute;  and, 
in  the  absence  of  such  direction,  we  hold 
the  notice  of  the  levy  sufficient,  and  declare 
that  the  attachment  Issued  at  the  suit  of 
the  Planters'  &  Merchants'  Insurance 
Company  was  properly  levied  on  the  stock 
In  qaestlon.  Code.  S  lOTS;  Martin  v. 
Brown,  75  Ala.  442;  Wade,  Notice,  fi  831. 
The  suit  was  pronecuted  to  Judgment,  and 
tbe  stock  so  attached  was  sold  under  an 
execution  issued  on  said  judgment,  and 
was  purchased  by  the  Plajitei's'  &  Mer- 
chants' Insurance  Company. 

Was  thefttock  transferred  to  Mrs.  Abels, 
or  .was  such  a  demand  as  tbe  law  requires 
made  for  the  transfer  on  the  books  of  tbe 
corporation?  The  uudlnputert  evidence  Is 
that  the  stock  was  transferred  by  Pearce 
to  Mrs.  Abels  on  March  15,  1888.  While 
there  Is  evidence  that  on  March  28. 1SS8, 
tbe  agent  of  tbe  complainant  gave  notice 
to  the  secretary  of  tbe  Mobile  Beal-Estatc 
Company  of  the  transfer  of  said  stock  to 
her,  there  Is  no  testimony  that  there  wad 
a  demand  made  for  Its  transfer  on  the 
books  of  the  company,  or  that  aQ.y  note 
or  memorandum  was  made  by  the  secre- 
tary of  any  such  tramirer,  until  January  26, 
iKKy,  (flvedays  aftertlm  levy  of  the  attach- 
ment on  tbe  stuck,)  when  her  attorney 
demanded  the  Insue  of  a  certificate  fur  tbe 
stock  to  her.  The  statute  declares  that 
no  transfer  of  stock  shall  be  valid  as- 
against  buna  tide  creditors,  "except  (rom 
the  tiiiie  such  transfer  shall  have  been 
fstered  or  made  upon  the  books  of  such 
corporation. Code,  §1670.  Again. section 
1671  declnfes  that  "ptTSouR  holding  stock 
not  so  transferred  or  registered,  or  hold- 
ing any  stock  ander  hypotliecatiun,  or 
oth(:r  Hen,  must  bare  tbe  transfer,  hypoth- 
ecation, or  other  lien  made  or  registered 
on  the  hooks  of  the  corporation,  or,  upon 
fulling  to  do  BO  within  fifteen  dayn,  all 
such  tranKEers.  bypotbecatlonH,  or  other 
liens  shall  be  void  as  toboua  tide  creditors 
or  Hubsequent  purchasers  without  notice. " 
In  Bank  v.  Pinckard.  H7  Ala.  G82.  ft  South. 
Rep.  Hiyi,  construing  theee  two  sections, 
together  with  section  1673of  the  Code,  this 
court,  after  declaring  stock  in  private  cor- 
porations amenable  to  levy  uuder  execu- 
tion or  attachment,  says  "that,  ifa  trans- 
fer of  such  stuck  is  not  recorded  within  df- 
teen  days  after  tlie  transfer,  then  snch 
transfer  is  void  us  to  bonu  /Jde  credltorsor 
subsequent  purchaser withoutnotlue;  and 
*  *  *  a  Judgment  credlturliaving  a  Hen, 


or  an  attaching  creditor,  who  periecta 
bis  lien  by  the  recover,v  of  Judament,  is 
each  a  buna  Sde  creditor  from  the  incei)- 
tion  uf  tbe  lien. " 

Tbe  lien  being  created  b.v  the  levy  of  the 
attachment,  which  antedated  the  detoand 
of  complainant  for  the  trausfer  stuck  five 
days,  and  being  perfected  and  made  com- 
plete by  the  recovery  of  Judgment,  and  at 
the  dale  under  execution  issued  theraou 
the  Planters'  &  Merchants'  Insurance  Com- 
pany becoming  the  purchasers,  we  hold 
that  thecomplaiuant  is  not  entitled  totbe 
relief  aongbt  by  her  bill.  We  concur  with 
the  clianeeltor  In  bis  ruling  dismlnting 
complainant's  bill ;  but.  In  view  of  the  law 
as  above  laid  down,  aud  the  facts  aa  dis- 
closed in  the  record,  and  under  tbe  statute, 
we  are  forced  to  reverse  his  decree  dismiss- 
ing tbe  cross-bill  of  tbe  Planters'  A.  Mer- 
chants' lusuraace  Company.  The  general 
rule  is  that,  when  the  original  bill  la  dis- 
missed, the  croHS-blll  goes  with  It.  This 
rule  is  bused  on  the  idea  that  the  aver- 
meu  Cs  of  tbe  eross-bill  and  its  Bobject-mat- 
ter  constitute  almply  a  defense  to  theorig- 
Inal  bill,  and  therefore,  having  no  individ- 
uality, no  distinct! re  relief  can  be  granted. 
But  w lien  the  cross  bill  avers  other  fiicts 
than  those  found  in  the  original  bill,  per- 
taining to  the  same  subject-matter,  and 
affirmative  relief  is  asked  against  com* 
plalnant,  upon  grounds  Justifying  equity 
ble  Interference,  the  dismissal  of  the  orlg> 
inal  bill  does  not  carry  with  It  the  cross- 
bill. As  said  in  Wilkinson  v.  Kuper,  74 
AIh.  140:  "If  the  averments  of  ttie  cruso- 
bill  relate  to  and  spring  out  of  the  subject 
embraced  In  tbe  original  bill,  when  such 
cross-bill  prays  affirmative  relief,  wbich  is 
equitable  in  Its  character,  and  which  re- 
quires a  cross-bill  for  its  preBentatlon,if 
the  cause,  in  this  condition,  is  submitted 
fur  decree,  thnn,  although  relief  may  be  de- 
nied on  tbe  original  bill,  it  is  the  duty  uf 
thi^  chancellor  to  ^rant  such  reliel  on  the 
cross-bill  as  its  averments  and  the  proof 
would  Justify,  it  they  were  presented  in  an 
original  bill."  This  rule,  however,  was 
originally  applicable  only  when  the  relief 
asked  In  the  cross-bill  n  aa  directe<1  against 
the  complainant,  and  not  aKalnst  a  co-de- 
fendant. A  long  line  of  declslunsln  this 
state  have  so  held.  Tiinible  v.  Farias,  78 
Ala.  260;  tubman  v.  Duster,  Id.  2:;5;  Wil- 
kinson V.  Roper,  74  Ala.  l4Si;  Jones  v. 
Kubiusun,  77  Ala.  499;  Oilman  v.  Railroad 
Co  ,  72  Ala.  566.  It  was  notuntll  the  stat- 
ute was  amended  by  the  act  approved 
January  .22,  IsSo,  (the  HCetote,B8  amend- 
ed, now  constituting  secthm  .S460  of  the 
Codp.)  that  relief  could  be  had  against  a 
co-defendant  by  a  statutory'  crosH-hill,  as 
well  as  agnlnHt  the  complainant  In  the 
original  bill;  and  the  same  rules  govern 
the  tiling  of  a  croRH-bill  against  a  co-de- 
fendant as  against  the  original  complain- 
ant. The  chancellor  should  have  granted 
the  relief  asked  In  the  cross  bill.  His  de- 
cree In  that  behalf  la  reversed,  and  a  de- 
cree here  rendered  granting  the  relief  prayed 
therein,  and  ordering  that  certificates  for 
the  said  40  shares  of  stock  in  the  Mobile 
Real-Estate  Company  be  Issued  to  the 
Planters'  ft  Merchants*  Insnranee  Com- 
pany. Reversed  and  rendered. 
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CnooR  V.  Annibton  Citt  Land  Co. 
{Snpreme  Coiin  ctf  Alabama.  June  10, 1801.) 
Taxes— ABSEsuiKfT—BALB  worn  KoK-PATimiT. 

Wbere  land  is  Bsseesed  to  one  who,  as  tbe 
aivessor  had  ample  meana  of  knowing,  is  not  the 
owner,  a  sale  of  such  land  tar  oon-paTiDent  of 
the  taxes  paasea  no  title  to  the  pnrchasw. 

Appeal  from  clrcul  c  court,  Calhoun 
eountv;  LKiiuY  F.  Box,  JudKe. 

limthers,  ttlllett  &  WillttXt,  for  appel- 
Innt.  Knox  £  Bowie,  D.  C.  UlackweJJ,  and 
Viildwell  &  Johanton,  for  appellee. 

C1.0PTON,  J.  The  land,  to  recover  which 
npiicllont  brings  the  statutory  real  ac- 
tU»ii.  wan  Bold  in  April.  1X76,  for  the  tazee 
(>r  1K74  and  1875,  and  bid  in  for  the  state. 
In  1N8U  tbe  auditor  furnlsbisd  a  descrip- 
tion of  the  land  to  the  asuesBor  of  Calhoun 
eount.v,  who  reassessed  It  for  the  amount 
of  the  Htnte  and  connty  taxes  lor  which  it 
wuB  furnicrly  sold,  and  fur  the  state  and 
county  taxra  for  the  year  Ih19  and  the 
rarrunt  year,  nnder  the  authority  of  "An 
act  relating  to  land  sold  fur  the  payment 
of  taxes."  approved  February  ]8,  187». 
Acta  IX7H-79.  p.  a.  The  land  n-aa  assesaed 
In  1ST4  and  In  18H0  as  the  property  of  W. 
W.  Itrownlng.  There  was  uu  assesameiit 
in  his  name  In  1875.  Thetax  collector  har- 
Ins  dpilvered  to  the  Jud^eot  probate  the 
lioolE.  as  required  by  the  statute,  eliowiiiK 
that  tlie  land  In  contniveray.  with  other 
lands,  had  been  OHsessed  to  Brownlnff. 
and  the  amount  of  the  delinquent  taxes 
due  thereon,  the  Judge  ol  probate  issued  a 
notice  to  Browninff  to  appear  on  Mon- 
day, the  lltb  day  of  April,  INSl,  and  show 
cuuwn  %niy  u  decrue  lor  the  sale  of  the 
land  Khould  nut  bp  made  for  the  payment 
4if  the  delinquent  taxes,  cuBts.  andcliarf^ 
thereon,  which  notice  was  Herred  on  him. 
Un  the  day  named  in  the  notice.  The  Jadge 
uf  probate  made  a  decree  that  the  state 
linK  u  lien  on  the  land  Tor  the  amount  of 
Ktfttc  and  county  taxes  due  and  unriaid, 
inicl  that  It  be  sold  tor  the  payment  of 
the  same,  coBtfl,  and  charKt>B  Under  this 
dd-ree  the  lands  were  sold  by  the  tax  col- 
Ifi-tor,  June  G,  1881,  and  pnrc!)at«ed  by  the 
Ktnte.  Plaintiff  derives  his  title  by  pur- 
clioKe  frum  the  state  under  a  deed  made 
by  the  ftudftor,  June  2K,  1KS7.  It  Is  clearly 
iiiid  dixtfnctly  shown  that  the  Selma, 
Iconie  &  Dalton  Railroad  Company  ob- 
tained the  lund  sut'd  for  by  conwreswional 
firnnt.  and  sold  and  conveyeri  it.  in  Febrn- 
ury,  1S78.  to  the  Woodstock  Iron  Compa- 
ny ;  the  deed  helnj;  re«!orde4l  in  the  proper 
ottice  within  six  days  after  Itft  execution. 
The  WotMlstock  iron  Company  thereupon 
entC'i'C'd  into  posKessioii,  and  continued 
to  poKtteKs  an<l  occupy  the  land,  openly 
and  iiotoiiously  exercislns:  acts  of  nwn- 
enihip.  until  ISHl,  when  the  company  sold 
and  conveyed  It  to  the  Annlflton  Land  & 
Improvement  Company,  from  whom  d^ 
fendant  claims  by  mesne  conveyances. 
Land  In  section  5,  of  which  the  land  In 
controversy  Is  a  subdivision,  was  assessed 
for  taxes  In  the  name  and  an  the  property 
of  the  Woodstock  Iron  Company  in  1H74, 
and  also  the  entire  section  in  1877, 1M78. 
and  lN79,  and  the  N.  E.  %,  being  the  land 
lb  dispute.  In  1880.  Browning  waa  never 


in  itoBsesalon  of  tbe  land,  and  never 
claimed  uny  right  or  Interest  therein. 

Tbe  first  question  arising  Is  whether  tba 
proceedings  for  taxation  of  the  land  a» 
the  property  of  Browning,  and  the  pro- 
ceedings In  the  probate  court  culminatins^ 
in  tbe  rendition  of  a  decree  for  tbe  oale  of 
tbe  land,  and  tbe  consequent  »ale  by  tb* 
tax  collector,  operated  to  pass  tbe'tltle- 
out  oi  the  Wfiodstoek  Iron  Company  tb» 
true  owner.  A  legal  assesBment  Is  the 
Initial  step  In  tax  proceedings,  and  is  tbe- 
foundation  of  the  proceedings  In  the  pro- 
bate  court  tor  the  condemnation  of  th» 
land  to  the  payment  of  delinquent  taxes» 
without  which  Jurisdiction  does  nut  at- 
tach. Drlggprs  V.  Cassady,  71  Ala.  o2Q, 
When  tiie  owner  Is  known,  or  by  proper 
Inqnlry  orsearcb  can  be  ascertained,  the 
revenue  laws  require  the  property  to  be- 
assessed  to  him.  And  under  tbe  statutes 
formerly  In  force,  authorising  tax  collect- 
ors to  sell  without  the  Judgment  of  » 
court  ascertaiuing  the  delinquency,  ami 
ordering  a  sale.  If  land  was  assessed  U> 
"owner  unknown,"  or  to  a  person  who 
had  no  Interest  therein,  when  the  owner 
was  known,  or,  what  Is  tantamount  to- 
knowledge  was  In  actual  opm  occupa- 
tion, this  was  fatal  to  the  asseesment  an^ 
avoided  a  sale  thereunder.  Oliver  v.  Rot>- 
Inson,  58  Ala.  46;  Cooley,  Tax'n.  496.  The- 
aHsessmeiit  of  lands  to  the  owner  should 
be  regarded  as  more  Imperative  under  ttw- 
preaent  statutes.  Tbeuestatutee.upon  tbo- 
delivery  by  the  collector  of  a  book  ii» 
which  he  Is  required  to  enter  each  parert 
ol  real  estate  aasessed  to  any  persois 
against  whom  taxes  have  been  assessed* 
and  the  amount  of  unpaid  taxes  and 
charges  due  hy  such  person,  require  tbs- 
Judge  of  probate  to  Issue  notice  to  cbe- 
owner,  his  agent  or  representative,  of  eacts 
parcel  of  real  estate  entered  In  tbe  book^ 
to  appear  on  a  day  named,  and  Bhow 
cause  why  a  decree  of  sale  should  not  be- 
made.  The  HssesHment,  as  entered  In  tbe- 
book  delivered  by  the  collector  to  tbe- 
Judge  ol  probate,  is  his  only  means  of 
knowing  to  whom  the  notice  must  be  le^ 
Bued. 

But  appellant's  counsel  contend  that 
the  assessnient  In  1880  was  made  under 
a  Bpeclal  statute  enacted  for  this  and  like- 
cases,  which  simply  required  the  assess- 
ment of  the  land  by  the  description  fur- 
nished by  the  auditor;  that  the  assess- 
ment was  strk-tly  a  proceeding  la  rem  uo- 
thorized  by  the  state  against  its  ow» 
property,  reeognizlng  the  claim  or  owner- 
ship of  no  one;  and  hence  tbe  general  law 
go  veming  aHseBsments  Is  in  a  ppl  lea  ble^ 
and  no  provision  Is  made  for  notice  to  any 
pei-soo.  The  prfiposltlon  Is  untenable. 
The  act  providing  no  mode  of  asseasmentr 
unless  the  general  law  gnveruB  there  le 
no  legal  mode  of  assessing  the  property. 
Also,  the  conBtructlon  contended  tor  ren- 
ders the  act  unconstitutional ;  fortbe  cun- 
Btitutlon  prohibits  the  general  assembly- 
to  tax  the  property  of  the  state.  Const, 
art.  4,  §  52.  This  construction  charge* 
the  delinquency  upon  tbe  state,  and  place* 
it  in  the  attitude  of  authorising  its  owb 
property  to  be  sold  for  payment  of  taxee 
due  from  Itself  to  itself.  Also,  jorlKdlrtloD 
of  both  the  subject-matter  an^  the  peratn* 
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Is  requisite  to  support  a  decree  of  nale. 
CarliHle  t.  Watte,  7K  Ala.  486.  Ae  the  pro- 
Imte  court  cannot  acquire  Jurisdiction  ut 
the  snbject-mattflr.  U  tba  land  Is  the  prop 
-erty  of  the  state,  nor  of  tb«  state  as  a 
party,  under  the  construction  Insisted  on 
the  decree  of  sate  and  the  sale  would  be 
■absolutely  void.  A  conHtructlon  from 
which  such  consequences  follow  Is  not  ad- 
missible, when  It  may  be  reasonably 
-avoided.  The  evidence  clearly  showH  that 
Browning  was  never  In  possesslnn  of,  and 
never  owned,  the  land  In  cuntniversy; 
but  did  own,  and  was  In  ptissesslon  of^ 
another  enbdlvlslon  of  the  same  section, 
when  his  property  was  asseHsed  In  1K74. 
From  these  facts,  and  the  facts  above 
•tated,  it  is  manitest  that  theussessorhad 
«eceHRlble  and  ample  means  and  oppor- 
tanltles  of  knowlnff  that  Browning  was 
not  the  owner,  and  of  ascertalnlnfr  who 
libe  owner  was.  His  failure  to  do  so  Is 
wttbouT  excuse.  **A  law  which  levied  a 
tax,  and  provides  for  Its  aAsesBment,  will 
not  Justify  the  collection  u(  the  tax  until 
the  aBSPMsment  Is  first  msde.  To  attempt 
-otherwise  would  be  equivalent  to  an  at- 
tempt to  execute  a  law  against  a  i>eroon 
■or  thing  before  it  bad  bemlndlclally  ascer* 
tatned  and  determined  tbatsncb  person  or 
thing  was  amenable  to  Its  provislonn. 
There  must  be  an  assessment  pursuant  to 
the  levy,  else  there  can  be  no  lawful  collec- 
tion of  the  taxes."  Pf*rry  Oo.  v.Ballroad 
■Co.,  58  Ala.  54(t.  The  land  having  been 
«old  in  1876  for  the  taxes  of  1n74  and  1875, 
when,  as  we  have  shown,  there  was  no 
lawful  assessment  for  the  first  year,  and 
■no  assessment  for  the  second,  that  sale  Is 
■Invalid  tn  toto,  and  the  state  took  notb- 
titg  by  Its  purchase.  Oliver  v.  Koblnson. 
-eapra;  Jackson  v.  King.  82  Ala.  432,  S 
South.  Rep.  2»:j;  Cooley,  Tax'n,  497.  As 
t<i  theeflectot  the  sale  In  1881,  while  it 
Is  true  that  the  purchsHer  at  atax-saleac- 
-4]olres  the  fee  when  land  has  been  assessed 
to  the  owner,  or  tu  a  person  whose  duty 
4t  is  to  pay  the  taxes,  and  properly  sold 
■under  valid  proceedings  and  rlecree,  yet 
when  it  is  asttessed  to  a  person  who  has 
on  claim  or  Interest,  and  who  dot«  not 
•represent  the  owner,  the  decree  is  res  later 
-tilloa  aet»,  not  binding  him  or  blslnterest, 
•nnleas  properly  and  legally  assessed  tu 
"owner  unknown."  A  sale  under  such 
proceedings  and  decree  will  not  operate  to 
■divest  him  of  his  independent  and  euperi- 
■or  title;  othei*wiae,  the  effect  would  be  to 
take  and  sell  the  property  of  one  person 
-under  a  decree  tu  which  he  is  not  a  party, 
rendered  on  proceedings  of  which  he  had 
•no  notice,  to  pay  taxes  due  by  another. 
This  would  nut  be  "due  process  of  Jaw." 
Abbott  V.  Llndeubower,  42  Mo.  163. 

The  evidence  further  shows  that  the 
Woodstock  Iron  Company  -paid  all  the 
■taxes  nnsessed  against  the  company  from 
1874  to  1H84,  when  the  land  was  sold  tu  the 
AnniHtun  Land  &  Improvement  Company, 
•during  which  years  the  land  sued  for  whs 
Its  property.  To  allow  the  tax-sale  to 
4iave  the  effect,  under  such  clrrnmstances, 
■of  depriving  the  company  of  the  land, 
would  be  requiring  it  to  pay  the  taxes 
4inpoRed  thereon  as  Its  property,  and  also 
taking  the  land  Itself  In  payment  of  taxes 
*ilue  by  Browning,  simply  because  a  mis- 


take, no  Intentional  fraud  appearing,  as 
to  the  numbers  of  the  land  in  fact  owned 
by  Browning,  was  made  in  assessing  hla 

froperty,  either  by  biuieelf  ortheasseBsor. 
t  has  been  held  that  the  decree  of  the 
probate  court,  ordering  the  sale  of  land 
for  taxes.  Is  not  conclusive  on  the  owner 
as  to  its  validity,  where  the  tsxen  were 
not  due,  and  that  he  may  defeat  an  ac> 
tlon  of  ejectment  brought  hy  the  pur- 
chaser at  the  tax-sale  by  proving  that  he 
had  paid  the  taxes  prior  to  the  institu- 
tion of  the  proceedings.  Watson  v.  Kent, 
78  Ala.  603.  With  more  reason  may  tne 
owner,  when  the  land  has  been  assessed 
to  one  who  has  no  claim  or  iuterest.  de- 
feat such  actions  by  proving  that  It  has 
been  assessed  to  blm  for  the  same  years, 
and  that  he  has  paid  the  taxes  thereon. 
It  Is  true  thtit  in  1N75  and  some  other 
years  the  lands  of  the  Woodstock  Iron 
Company  were  not  assessed  by  their  uum- 
bers  or  other  description.  In  Watson  v. 
Kent,  supra,  the  suhdivlsions  of  the  lands 
were  not  specllied.nor  other descriptl«rn  of 
them  given ;  yet  the  general  charge  for  de- 
fendant given  by  the  trial  court  was  sus- 
tained by  this  court  on  mereerldence  that 
the  owner  bad  paid  the  taxes  asaeiwed 
against  blm.  The  evhience  shows  that 
In  1H74  lands  In  section  5  were  assessed 
against  the  company,  and  tbe  whole  of 
the  section  tn  IKH.  1S7S,  and  1878.  and  the 
N.  £.  %  of  tbe  same  section,  the  land  In  dis- 
pute, in  1880.  The  evidence,  being  itncon- 
troverted,  snfflciently  shows  that  tbecom- 
pany  paid  the  taxes  on  the  land  sued  lor, 
for  the  years  for  which  It  was  assessed,  in 
1H80.  to  Browning  as  tbe  owner.  The 
state  having  acquired  nu  title  by  the  pur- 
chane  at  the  tax-sale,  the  auditor's  deed 
passed  none  to-plalntin.  Affirmed. 


Parkbr  et  al.  v.  Parkrr  et  a/. 
{Supreme  Court  of  Alabaana.  June  11, 1891.) 
BquiTT— Rbscisbiok  or  Costraoi — Dsbd— Wak- 

BANTT. 

1.  Equity  bas  no  Jurisdiction  to  decree  re- 
BcisBioQ  of  a  oootract  for  the  sale  of  land  on  the 
ground  of  breach  of  warranty,  where  it  is  cot 
shown  that  the  vendor  waa  insolvent. 

2.  The  terms,  "grant,  barKaia,  sell,  and  con- 
vey," used  in  s  deed,  are  declared  by  Code  Ala. 
S  1889,  to  Import  an  express  warranty  against 
iqcumbrances,  but  ** incumbrances  done  or  auf- 
ered  by  the  graotor"  only,  and  the  warranty 
does  not  cover  a  conveyance  of  mineral  rights  in 
the  land  by  a  former  owner. 

Appeal  from  chenoery  court,  Jefferson 
county;  Tho-mas  Cobbs,  Chancellor. 

Dean  A  Montgomery,  for  appellants. 
Leu  A  Bell  and     L.  WeAt'er.for  appellees. 

Stone.  C.  J.  The  parties  to  this  suit 
areall  Illiterate, noneof  them  beingableto 
read  or  write  their  oamen.  The  litigants 
are  brothers.  Martin  Parker  owned  a 
small  tract  of  land  in  Jofferaon  county, 
and  James  E.  Parker  a  tract  of  about  the 
same  size  In  Shelby  county.  The  mineral 
rights  of  each  tract  bad  been  sold  by 
former  owners  before  either  of  them  ao- 
quired  tlielr  several  ownerships,  so  tbat 
nei'her  of  them  ever  owned  the  mineral 
rights  to  their  respective  holdings.  In 
October,  1S86,  the  brothers  agreed  on  an 
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exchange  oT  lands,  the  one  for  the  trart  of 
the  other,  and  eauh  executed  a  deed  to 
the  other,  oo  a  recited  consideration  of 
$500.  The  deeds  were  very  aDBkilirally 
drawn,  and  each  conveys  the  lands  with- 
out any  reservation  or  exception  ol  the 
mineral  or  any  other  rl^bts.  The  deed 
from  James  B.  Parker  to  Martin  Parker 
contains  no  express  covenants  of  war- 
ranty, bat  employs  thewords'srant,  bar- 
gain, sell,  and  convey."  These,  under  oar 
statute,  (Code  1886.  §  1839,)  are  cunstroed 
as  "an  express  covenant  to  tbe  grantee, 
hla  heirs  and  asslgna,  that  the  grantor 
was  seised  of  an  nndefeaslble  estate  In  tee- 
fllmple,  free  from  Incumbrances  done  or 
BoBered  by  the  grantor;  •  *  •  and  also 
for  quiet  enjoyment  axalnat  the  grantor, 
his  heira  and  aBSlgnB."  In  Jannary,  1890, 
Martin  Parker  filed  bis  bill  In  this  case 
against  James  E.  Parker,  and  prays  a  re- 
scission of  the  said  contrac*'  of  exchange 
of  the  two  parcels  of  land.  The  grounds 
on  which  he  clalme  this  rescission  are  that 
In  making  the  trade  James  E.  represented 
that  be  had  a  perfect  unlncnmbered  title 
lo  fee  to  tbe  land  he  was  trading  to  him, 
(Martin;)  that  he  did  not  own  the  min- 
eral in  said  land ;  that  James  E.  was  In- 
Bolrent,  and  was  not  able  to  respond  in 
damagea,  should  he  sue  him  at  law;  and 
titat  he  (Martin)  did  not  discover  that  the 
minerals  In  the  land  belonged  to  another 
QDtil  shortly  before  the  present  bill  was 
filed.  The  Miswer  denies  the  misrepresen- 
tation aH  to  quantam  of  title  charged; 
arenithat  Martin  had  full  knowledge  at 
and  before  the  trade  that  James  B.  did 
not  own  the  minerals,  hut  that  they  be- 
longed to  another;  and  denies  that  James 
E.  was  or  la  Insolvent.  Much  testimony 
Has  taken  on  both  sides,  and  there  Is 
niDcb  conflict  in  It  as  to  whether  Martin 
knew  when  he  mode  tbe  trade  that  he 
was  not  getting  the  minerals  in  tbe  land 
which  fell  to  him.  There  was  a  fallore  to 
prove  that  James  B.  was  insolvent.  Tbe 
chancellor  dismissed  the  bill. 

iiieveral  qneetlons  of  law  which  may  be 
BUijpoeed  to  have  some  bearing  on  this 
case  have  been  so  often  decided  that  It  Is 
only  necessary  to  state  the  principles  and 
ulte  tbe  anthorlMes.  When  land  Is  sold 
and  conveyed  with  express  covenants  of 
warranty  as  to  title,  equity  Is  without 
power  to  grant  relief  on  account  of  a  de- 
fect of  title,  unless  the  vendor  Is  insolvent. 
Callum  V.  Bank,  4  Ala.  21:  2  Brick.  Dig. 
p.  518,5  103;  Lett  v.  Brown.  Stt  Ala.  650; 
Ktrong  T.  Wadden,  Id.  471;  Hughes  v. 
HatcbetT,  SB  Ala.  539.  If  there  be  fraud 
or  failure  of  title,  and  the  vendor  Is  Insolv- 
ent, equity  will  Interpose  and  grant  what 
relief  It  can,  whether  tbe  purchaser  have 
a<lee(l«ndis  lu  possession  or  nut.  Yonnge 
V.  Harris,  2  Ala.  McLemore  v.  M«b- 
8OQ,20Ala.l37;  Walton  v.Bonham.24Ala. 
513;  Keliy  v.  Alleo,  94  Ala.  6(13.  It  is  con- 
tended for  appellant  that,  whether  he  has 
proren  the  mureprewntation  nf  James  E. 
Parker  as  to  the  title  to  the  land  or  not, 
he  holds  tbe  latter's  deed  for  tbe  land 
without  reservation  or  execution  of  the 
mineral  Interests  vested  In  another:  that 
tills  Imperfection  In  the  right  and  title  he 
olitalned  Is  folly  proved,  and  not  denied; 
>od  that  these  facta,  without  more,  en* 


title  blm  to  the  relief  be  claims.  There 
are  two  answers  to  this  contention: 
Ftrst.  If  the  deed  Imposes  on  Jimes  E.  the 
obligation  to  defend  the  title  and  main- 
tain an  untncuinbered  fee  In  Martin,  bis 
vendee,  theu  tbe  remedy  at  law  Is  com- 
plete and  exclusive,  In  the  absence  of  aat- 
Iflfactory  proof  of  James  E.  Parker's  in- 
solvency. We  have  shown  above  that 
that  a  verm  entisnotsatlsfactorlly  proved. 
Second.  The  deed  to  Martin,  as  we  l^ave 
shown,  contains  no  express  covenants 
of  warranty.  It  has  only  the  implication 
arising  from  the  words,  "grant,  bnrgalu, 
sell,  convey. "  From  these  the  law  Implies 
a  warranty  only  againHt  Incumbrances 
done  or  suffered  by  the  grantor,  Jumes  B. 
Parker.  fiot*buck  v.  Dnprey,  2  Ala.  536; 
Andrews  v.  McCoy.  8  Ala.  020;  Stewart  v. 
Anderson,  10  Ala.  604;  Grlffln  v.  Reynoldn, 
17  Ala.  19S:  Wilkinson  v.  Hearcy.  74  Ala. 
j!43.  The  imperfectluu  in,  or  incumbrance 
upon,  the  title  to  the  land  convened  to 
Martin  was  not  done  or  sutfered  by 
James  E.,  his  grantor.  It  was  done  by 
Hanaker,  tbe  former  owner.  The  deed 
imposed  no  obligation  on  James  E.  to  de- 
fend against  that  Incumbrance.  In  the 
most  favorable viewtbat  can  be  taken  for 
tbe  appellant,  the  question  resolves  Itself 
into  a  single  Inquiry  of  fact:  Did  Jamea 
B.  Parker,  In  negotiating  tbe  trade  with 
Martin,  represent  that  be  had  an  nnln- 
cnmbered  title  In  fee  to  the  land  he  was 
selling  or  exchanging,  and  did  Martin 
close  tbetrade  In  ignorance  that  the  right 
to  tbe  minerals  was  In  another?  We 
have  weighed  tbe  conflicting  testimony 
with  the  heat  care  we  could  give  it,  and 
we  are  not  satisfied  this  averment  of  tbe 
bill  is  proved.  Affirmed. 


GiDDENB  V.  BOI.UNO. 

{Supreme  Court     Alabama.  June  11,  tS91.) 

ATTAOHHBirr  lOB  BsMT— FaBTISS— FBRSOM  DoIXS 

BosiaBaa  ab  a.  Fibm— Aotioh  oh  Mote— FaA.ui>. 

1.  Where  an  attwdunent  la  sued  oat  by  a 
landlord  tor  a  gross  sum  for  rent  and  advances, 

under  Code  Ala.  188il,  SS  SOSO-StWl,  givlua  the 
landlord  a  Uen  on  the  crop  for  rents  and  ad- 
vances for  tbe  aosteaa&ce  of  the  tenaut  or  hU 
family,  or  for  cultivating  or  gathering  the  crop, 
and  providing  for  an  attachment  to  enforce  the 
same,  the  fact  that  one  inooosiderable  item  of 
the  total  is  not  of  tbe  cliaracter  for  which  a  lien 
is  given  does  not  vitiate  the  claim  for  other 
items,  and  a  motion  to  discharge  tbe  levy  in  toto 
on  that  ground  Is  iwoperly  denied; 

2.  One  doing  business  under  a  firm  name,  but 
bavlDg  the  sole  ownership  thereof,  la  not  de- 
prived of  an  action  In  hia  own  name  for  ad- 
vanoee  to  a  tenant  because  tliey  purport  to  have 
been  made  by  the  firm. 

&-  The  fact  tliat  a  note  for  rent  was  ezecat- 
ed  for  the  purpoee  of  hindering  and  delaying  the 
oredltora  of  tbe  tenant  la  no  defense  as  netween 
the  parties  to  an  action  thereon. 

Appeal  from  circuit  court.  Pike  county; 
John  P.  Hubbabo,  Judge. 

This  action  was  brouAht  by  the  appel- 
lee, R.  E.  Boiling,  against  tbe  appellant, 
J.  0.  tilddens,  tor  rent  and  advances,  and 
was  commenced  by  attachment,  under 
Code  Ala.  1886,  9§  3056-3061.  giving  tbe 
landlord  a  lieu  on  tbe  crop  for  rent  and 
advances  tor  tbe  sustenance  of  tbe  tenant 
or  his  family,  or  for  cultivating  or  gather- 
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In^  tbe  erop,  and  prortdlnK  (or  a  writ  of 
uttacbmoit  to  enforce  the  aanie.  A  mo- 
tioD  to  diaeolve  the  attaclimeat  was  over- 
ruled. DpoD  the  trial  of  the  caae  Issue 
was  Joined  on  the  plea  uf  the  geueral  is> 
sue.  The  court,  at  the  request  uf  the 
plaintiff,  gave  the  eeueral  afttrmatlTe 
charge  In  his  behalf,  which  was  dnly  ex- 
cepted to  by  the  defftodaut.  Judi^nient 
for  plaintffl, and  defenduot appeals,  asnisn- 
fn)i;,aB  error  the  overrulins  ot  the  motion, 
and  thegiringot  the  general  affirmative 
charge. 

Oaniner  A  Wiley,  for  appellant.  E.  P. 
iSorrJaette  and  H'.  L.  Fartcs,  tor  appellee. 

McClrllan,  J.  This  action  was  coin 
menced  by  attachment  for  rent  and  ud- 
vances  sued  out  by  the  landlord,  Boiling. 
One  item  of  comparattvely  InBlgDlBcant 
amount  in  tha  account  of  the  landlord 
■was  neither  for  rent  nor  advances.  On 
this  a  motion  nraa  predicated  to  dissolve 
tbe  attachment  In  toto.  It  was  properly 
nverruled.  Anthoritlea  are  dted  tosDa* 
tain  the  aaBlsrnmeot  of  error  directed 
against  the  court's  action  in  this  regard  ' 
which  bear  upon  the  eutirely  different 
iiuestion  presented  where  it  was  sought 
to  enforce  the  ilen  on  cnips,  etc.,  conferred 
by  section  3286  of  the  Code  of  1876  under  a 
written  note  or  obligation  which  rovered 
Items  not  within  the  tcrma  uf  the  statute. 
Jd  such  cases  It  waa  uniformly  held  that 
the  effort  to  fix  a  lieu  on  the  crops,  for 
Items  not  provided  for,  vitiated  tbe  obli- 
gation, so  far  as  the  rlghta  and  remedies 
given  by  the  statute  were  concerned,  as  a 
whole,  so  that  no  Hen  arose  or  could  be 
enforced,  even  for  other  Itema  included 
therein  which  came  within  the  terms  of 
the  act.  And  from  this  view  It  reHiilted 
that  an  attachment  under  section  32s8  of 
that  Code  was  subject  to  a  motion  to  dis- 
solve in  toto,  unless  every  item  uf  the 
debt,  for  the  collection  of  which  the  ex- 
traordinary remedy  was  Invoked,  waa  in- 
curred for  "lioFHes,  mulea,  oxen,  or  neces- 
Bary  provisions,  farming  tools  and  Imple- 
ments, or  money  tu  purchase  the  same." 
Peiirson  v.  Evans.  61  AIn.  416;  Comer  t, 
Daniel.  69  AIu.434;  Uell  v.  Hurst,  75  Ala. 
44.  The  considerations  underlying  these 
adjudications  can  have  no  appltcatlou  In 
a  case  lll£R  the  prenent  one,  where  tliH  at- 
tachment is  sued  out  by  the  landlord  fur  a 
gross  sum  ulleg«*d  to  be  due  from  his  ten- 
ant for  rent  and. advances.  In  such  case 
the  fact  that  one  inconsiderable  Item  go- 
ing to  make  up  the  amount  claimed  la  nut 
of  the  character  for  which  tbe  statute 
gives  a  lien  enforceable  by  attaclimeut 
d(jes  nut  vitl.ite  the  claim  tor  other  Items 
forwhfch  the  lieu  does  exist,  nor  deprive 
the  landlord  of  his  remedy  by  attachment 
for  the  collection  of  such  claims.  What 
the  remedies  uf  adcfendant  In  attuchmeiit 
with  respect  to  that  part  of  the  claim 
which  is  not  a  debt  for  which  the  writ 
may  issue  are,  It  Is  unnecessary  for  us  to 
decide.  It  may  be  a  motion  to  strilie  out 
such  Items  and  dischan^e  the  levy  pro 
tanto  would  be  apprupriate.  Poaslbly. 
also,  an  action  on  the  case,  as  (or  excess- 
ive levy,  would  He.  Cut,  buwever  that 
may  be,  we  are  very  clear  to  the  concln- 
slon  tiint  his  remedy  la  not  by  motion  to 


dissolve  tbe  attachment  /o  to^o,  and  the 
ruling  of  the  trial  court  against  that  mo- 
tion in  this  case  was  free  from  error;  and 
this  would  be  true,  even  though  Che  entire 
claim  (or  advaocee  had  appeared  to  be 
made  up  of  items  which  were  nut  of  the 
class  for  which  a  lien  la  given,  so  lonfc  aa 
tbe  other  part  ot  tbegruMS  aumwaafor 
rent  due  the  plaJntlU  in  attachment. 

Tlie  motion  to  dlaeoWe  the  aCtarhment 
having  been  overruled,  and  properly  so, 
we  think,  and  Issue  Joined  on  the  merits, 
the  eole  question  btrfore  the  Jury  was  that 
of  Indebtedness  velwm  from  defendant  Co 
plaintlEf  on  tbe  matters  set  forth  In  the 
complaint,  and  the  amount  uf  It.  wholly 
Irrespective  of  the  character  of  the  Items 
composing  the  claim,  as  t>eing  for  rent 
and  advances  or  otherwise.  C-ode,  S§ 
2»1»6.  Burroughs  v.  Wright,  3  Ala.  4;i; 

Brown  v.  C'Oats,  66  Ala.  4S9.  On  tbe  trial 
there  was  evidence  tending  to  show,  or 
from  whlcb  the  Jury  lulgfat  ha  ve  Inferred, 
that  tbe  advanees  to  the  defendant  were 
made  by  R.  B.  Bulling  ft  Co.  Tbe  evt 
deuce  Ui  without  conflict,  however,  that, 
while  there  was  nominally  such  firm  as  R. 
E.  Bulling  &  Co..  yet  only  R.  E.  Boiling 
kad  any  interest  in  Its  business  ur  proper- 
ty, and  hence  tbat  be  alone  was  benefi- 
cially interested  in  tbe  account  for  ad- 
vance«  involved  here.  The  mere  (act  of 
the  business  being  carried  on  under  a  firm 
name,  oven  conceding  that  thereby  a  bod 
of  R.  E.  Bulling,  who  really  had  ou  Inters 
est  at  all  lu  It,  but  was  a  clerk  receiving  a 
salary  for  his  servicee  as  suck,  was  held 
out  as  constituting  the  "company''  iu  the 
partnership,  could  afford  uo  inference 
against  BolllnR'a  right  to  recover  In  this 
action  lo  bis  own  name;  end,  so  far  aa 
tbe  exception  to  the  general  charge  pru- 
oeedd  on  tbe  contrary  theory,  it  Is  untena- 
ble, the  evidence  of  plalntltt's  beneficial 
uwnerebii)  of  the  demand  being  uncontro- 
verted.  Similarly,  the  evidence  that  the 
defendant  owed  the  amount  claimed  for 
advances, as  lUsothe  Item  he  had  assumed 
to  pay  for  one  liills.  Is  tree  from  alt  con- 
flict and  adverse  inferenoea.  Indeed,  tbe 
only  contention  of  the  def<>udant  aa  to  his 
liability  was  with  respect  to  the  claim  for 
rent,  and  the  confinement  of  hia  attempt- 
ed Impeachment  of  the  account  tothiKitem 
must  be  taken  as  an  admlaaiott  of  Its  cor- 
rectness as  to  all  other  items.  Burns  v. 
Campbell.  71  Ala.  271. 

In  denial  ot  bis  liability  (or  rent,  (or 
which  he  bad  executed  a  note  to  tbe  plain- 
tiff, which  note  was  In  evidence,  the  de- 
fendant testified  us  fullows:  ''That,  when 
he  signed  said  note,  it  was  agreed  between 
plaintiff  and  himself  that  tie  was  not  to 
pay  any  rent;  that  it  was  to  go  that  way 
to  the  outside  world,  because  be  was  In 
debt  to  other  parties,  and  so  that  be 
could  keep  his  rredlt4ir8  off  uf  him  until  he 
could  pay  them  up."  This  evidence  was 
manifeHtly  Illegal,  and  doubtless  would 
have  been  excluded  on  objection.  Being 
admitted,  however,  if  it  tended  to  estab- 
lish any  fact  which  would  have  been  a  de- 
fense to  the  action  in  whole  or  In  part, 
the  general  charge  given  for  the  plaintiff 
was  erroneous.  But  It  did  not  tend  to 
establish  any  such  tact.  Taken  all  to- 
gether, as  it  must  be.  It  went  only  to 
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show  that  the  exeeotton  of  the  note  was 
the  resalt  of  a  trandaleDt  combination 
between  the  parties  to  It  for  the  purpose 
of  hlnch^rlog:  and  delaying;  the  creditors  of 
the  maker;  and,  It  this  state  of  facta  hud 
been  fally  shown  and  fonnd  to  exist  by 
the  iury,  they  yet  would  not  have  been 
insttfled  iu  retumloK  a  verdlet  tor  the  de- 
fcndant  aa  to  the  amount  evidenced  by 
the  note.  He  could  not  thus  rely  upon 
hla  own  fraud  and  Iniquity  to  Kain  an  ad- 
vantapre  In  a  court  of  ]u8tice.  These 
facts,  however  fully  proved,  constituted 
no  dftense  to  the  action  on  the  note,  aa 
waft  held  In  another  branch  of  tbia  lltlgrn- 
tlon  at  the  present  term.  (Uiddens  v.  Pol- 
Xlng,  9  8outn.  Rep.  274 ;)  and  there  waa  no 
error  committed  by  the  coort  in  f^vliig 
the  Kcnernl  charge  for  plaintiff,  notwlth- 
atandlng:  evidence  wa»i  received  which 
tended  to  establish  them.  Wllllama  v. 
HlKftinH,  m  Ala.  517.  The  Judgment  of  the 
circuit  court  Is  affirmed. 


Darby  v.  State. 
(Svprme  Court  cf  AUtlHtnuu  Jane     1891.  > 

MUHDER  —  QDASni:TO  VbNIRH  —  iRRZLBVAin'  Ett- 
DENCB. 

1.  Where  the  coort  orders  a  special  venire  of 
HI  jurars  to  be  drawn,  and  1  of  them  prcves  to 
be  upon  the  regular  panel,  the  defendant  is  de- 
prive of  his  ritfnt  to  the  full  cumber  of  Jurors 
oi-di'red,  and  the  ventre  must  be  quwhsd. 
FoUowin{r  Roberts  V.  State.  68  Ala,  515. 

2.  On  a  murder  trial,  although  there  Is  some 
evidence  tending  to  show  a  conspiracy  to  com- 
mit the  crime  between  defendant  and  others 
Jointly  indicted,  it  it  Irrelenrant  to  show  that  on 
the  nlfcht  ot  the  killing  deceased  called  to  a  wit- 
ness "to  come  over  to  his  house,"  and  the  reply 
*if  witness  that  "he  woul'i  when  it  stopped  rain- 
ii  (T;"  and  that  one  of  defendants  who  was  pres- 
et then  said  that  "he  had  been  to  deceased's 
house,  who  would  not  let  him  in. "  and  that 
when  the  shot  was  beard  he  said,  "There  is 
shooting  out  there  somewhere. " 

3.  Wbero  a  witness  testified  to  a  voluntary 
admission  of  guilt  made  by  defendaot  to  him  in 
luil,  evidence  that  angry  words  were  ovci-heaxd 
between  witness  and  defendant,  in  which  the 
Litter  threatened  to  have  the  former  lynched  if 
he  told  anything  about  him,  is  irrelevant. 

4.  One  to  whom  a  dying  Statement  was  made 
was  properly  allowed  to  teitiJ^  thereto,  although 
the  loss  at  a  dooumuit  In  wnteh  he  wrote  it 
down  waa  not  ilnit  acoouBtod  fOr,  when  it  ap- 
peared that  the  docommit  was  not  read  to  or 
signed  by  deceased. 

Appeal  from  drcolt  court,  Butler  coun- 
ty; JoHK  P.  Hubbard,  Jud^e. 

The  appellant  In  this  cane  was  Jointly 
Indicted  with  O.  B.Odell.Georffe  Howard. 
Adnm  Knlffht.  and  Ham  Butler  for  the 
murder  ot  one  Henri*  Walker,  by  ahootinfc 
bini  with  a  pistol.  On  defendant's  re- 
quest, a  severance  waa  granted,  and  he 
WHH  tried  and  cunrlcted  of  murder  In  the 
Keeond  decree,  and  sentenced  to  the  peni- 
tentiary for  10  years,  A  motion  was 
made  by  the  defendant  to  quash  the  ve< 
litre.  The  graund  of  the  motion,  and  the 
ruHne  of  the  court  thereon,  are  sufficient- 
ly ttet  not  In  the  opinion  of  this  court. 
Upon  the  trial  of  the  cause,  as  the  bill  of 
exceptluna  Htntes,  '  there  was  some  evi- 
dence tending  to  abow  that  there  was 
a  ooDsplraey  or  combination  between 
Odell,  (ieurKe  Howard,  Adam  Knl^ht.and 
dam  Cntter  to  commit  the  crime  charged 


against  the  defendant.  It  was  In  evt 
dence  that  Adam  Knight  was  tlie  nlght- 
walker  of  the  railroad  track,  and  that  de- 
fendant Sam  Butler  and  Qeorj^e  Howard 
were  section  hands  on  the  railroad,  work- 
Ingr  ander  Odell.  who  was  boss  of  the  sec- 
tlOQ.  Daniel  Harrison,  a  witness  for  the 
state,  after  testifying  that  he  was  a  Jus- 
tice of  the  peace,  and  that  Henry  Walker, 
the  deceased,  had  sent  for  hlni, farther  tes- 
tified that,  when  he  entered  the  room 
where  Walker  was  lying,  he  asked  said 
Walker  what  be  wanted  with  him,  and  that 
Walker's  ani>wer  was  as  follows:  That 
"he  had  sent  for  hi^,  and  wanted  him  to 
takedown  his  teatlmony;  that  he  was  go 
Ing  to  die."  The  witness  testlfled  that  he 
did  take  down  the  testimony  ot  Walker  In 
writing,  which  was  left  by  biro  in  the 
grand  jury  room,  when  he  was  before  the 
grand  Jury  in  this  ease.  The  examination 
of  this  witness  was  here  interrupted,  and 
Mr.  Shell,  clerk  of  the  circuit  court,  was 
IntrodDcod,  and  was  asked,  "What  be- 
came ot  the  paper?  "  referring  to  theatate- 
ment  written  down  by  Harrison.  The 
witness  answered  that  he  did  not  know; 
and.  In  response  to  further  quentlnns. 
stated  that  he  had  searched  for  It,  and 
did  not  And  It.  The  defendant  objected 
to  each  of  thf>  questions  asked  Shell  as  to 
this  paper,  which  the  court  overruled. 
After  this  testimony  Mr.  Harrison  waa  re* 
Introduced  as  a  witness  for  tbe  state,  and 
stated,  In  substance,  the  contents  of  the 
paper,  and  what  Walker  had  said  to  blm 
ou  the  occasi(m,  to  all  of  which  defendant 
objected.  This  testimony,  and  all  other 
testimony  tending  to  connect  the  defend- 
ant with  the  eummlaslun  of  the  crime, 
was  altogether  clrcamstantlal.  West 
Barnes  testified  that  on  the  night  the  de- 
ceased  was  shot  Adam  Knight  came  to 
his  house  shortly  before  the  shooting  oc- 
curred; that  soon  alter  he  came  there 
Henry  Walker  called  to  him,  (Barnes,) 
and  asked  him  to  come  over  to  bis  house; 
that  Barnes  answered  that  he  would  come 
as  soon  as  the  rain  waa  over;  that  soon 
after  they  heard  pistol  shots,  and  that 
Walker  called  to  him  again  to  come  over, 
that  he  was  shot.  This  wItneHH  and  bis 
wife  testified  that  Adam  Knight,  being 
asked  why  he  waa  ao  wet,  said  that  "he 
had  been  dodging  thecaptaln  and  walking 
the  track ;  that  he  went  to  Walker's 
house,  but  he  would  not  let  him  In :"  and 
when  the  shots  were  beard,  Adam  Knight 
said:  "There  Is  a  shootingoatthereeome- 
where."  Allot  this  tefitimony  was  sever- 
ally and  separately  objected  to.  Alex 
ThomaM,  who  was  in  Jull  under  a  convic- 
tion of  grand  larceny,  testified,  against 
tbe  objection  of  defendant,  to  certain  vol- 
untary confessions  made  by  defendant  to 
him  while  they  both  wemln  Jail,  In  which 
tbe  defendant  admitted  that  he  committed 
the  crime  for  which  he  was  Indicted.  He 
also  testified  that  he  and  defendant  had 
very  oft™  quarreled  while  they  were  In 
Jail,  and  that  defendant  "threatened  him, 
and  Kald  he  would  have  him  lynched  If  be 
told  anything  about  him."  One  Neul  tes- 
tified that  while  be  was  In  Jail  he  heard 
angry  words  between  Alex.  Thomas  and 
the  defendant,  and  bad  beard  the  defend- 
ant tell  Thomas,  In  an  angry  voice,  "B 
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yon  tell  anything  yon  bear,  I  will  have 
you  lynched. "  The  defendant  severally 
objected  to  each  prtrtion  ot  the  testimony 
of  both  Thumas  and  Neal.  Chartlo  Lane, 
after  testify  log  that  be  was  on  the  train 
and  saw  Odel)  "and  a  large  colored  roan" 
talking  together  on  the  train,  and  that 
Ibey  both  got  off  the  train  together  at 
Searcy  Station,  the  place  vrhere  the  kill- 
ing occnrred,  was  asked  if  he  beard  what 
Odell  and  the  colored  man  were  talking 
about*  to  which  be  answered,  "I  beard 
hlin  aak  Odeli  wbere  bis  brother  waa,  and 
wbathewas  doing.**  The  defendant  ob< 
Jected  to  each  portion  of  tbla  teatlmony. 
and  excepted  to  tbe  coort'a  overruling  all 
of  his  objection. 

Gamble  <fe  Powell,  for  appellant.  Waa. 
L.  Martin,  Atty.  Uen.,  for  the  State. 

McClbllan,  J.  Tli«>  record  of  the  trial 
coart  ahowM  that,  more  than  one  day  be- 
fore the  day  aet  tor  tbe  trial,  the  court,  the 
defendant  being  present,  "caused  the  box 
contalnhig  the  names  of  Jurors  to  be 
brought  Into  the  cuart-room.  and,  after 
having  the  same  well  shaken,  the  preside 
ing  Judge  then  and  tber**  publicly  drew 
therefrom  60  of  said  names  fur  thla  case, 
and  a  list  thereof  waa  immecllately  made 
out  by  tbe  clerk  ot  the  court,  and  an  order 
was  Issued  to  the  sberllf  to  summon  the 
same  to  appear  upon  said  day  ol  trial. 
•  •  *  And  the  court  ordered  the  sheriff 
to  serve  the  defen<lant  with  a  copy  of  said 
list  of  Jurors  so  drawn,  and  also  with  a 
list  of  the  Jurors  drawn  and  anmmoned 
for  the  second  week  of  his  conrt,  ~  etc.  On 
the  day  set  for,  and  before  entering  upon, 
the  trial,  tbe  defendant  moved  to  quash 
the  veii/re  on  the  ground  that  one  uf  the 
names  dr^wn  by  the  presiding  Judge,  and 
put  on  the  list  of  special  jurors,  was  tnat 
of  W.  T.  Thagard,  who  was  on  the  regu- 
lar panel  for  the  week :  and  hence  that 
only  49  special  Jurors,  In  addition  to  the 
regular  panel,  were  In  fact  drawn  and 
summoned,  when  the  court  undertook  to 
draw  50  names,  and  ordered  that  number 
ot  Jurors  summoned,  and  a  list  of  their 
names,  together  with  and  In  addition  to 
those  on  tbe  panel  for  the  week,  to  be 
served  on  the  defendant.  The  motion  was 
overruled,  and  that  action  ot  the  court  ia 
made  the  basis  of  the  first  exception  re- 
served for  our  consideration.  We  are  un- 
able to  distinguish  this  case  in  principle 
from  that  of  Roberts  v.  tstate,  68  Ala.  615. 
In  respect  of  the  point  raised  In  each  on 
the  motion  to  quash  the  venire.  The 
question  arose  there  under  another  stat- 
ute, which  required  the  presiding  Judge  to 
determine  upon  the  number  of  special  Ju* 
rora  for  the  trial  of  a  capital  case,  not  less 
than  50  nor  more  than  lUO,  Including,  the 
regular  panel,  and  to  make  an  order  com- 
mandin>{  tbe  sheriff  to  summon  them.  In 
the  execution  of  the  order,  the  selection  of 
the  special  Jurors  was  committed  to  tbe 
Bherih.  In  Boberts'  Case  the  order  was 
for  luO.«  There  were  100  names  on  the  Hat 
served  on  the  defendant,  but  1  of  tbem 
was  duplicated,  so  that  ou^y  99  Jurors 
were  In  fact  summoned  for  tbe  trial.  This 
waa  held  fatal  on  motion  to  quash  the 
venire;  tbe  court,  by  Soubrtiixk,  J.,  ob- 
serving that,  BO  long  as  tbe  order  ol  tbe 


Judge  for  100  Jurors  remained  unrevoked, 
"the  prisuner  had  tbe  lawful  right  to  In- 
Bist  that  tbe  veuire  should  be  constituted 
In  accordance  with  sucb  judicial  direction. 
To  have  summoned  99  persons  was  Just 
aa  much  a  violation  of  this  order  as  to 
have  summoned  S9,  the  difference  being  in 
degree  only,  and  not  In  the  matter  ol 
spirit  or  suljstance  **  Coder  the  statute 
obtaining  with  respect  to  tiie  case  at  bar, 
It  Is  as  much  incumbent  on  the  presiding 
Judge  to  determine  the  uumiier  of  special 
Jurors  to  be  summoned  as  under  section 
4820  of  tbe  Code,  which  applied  to  Kob- 
eris*  Case,  the  only  difference  being  aa  to 
the  manner  ot  evidencing  the  determina- 
tion. There  it  was  by  an  order  specifying 
tne  number  and  directing  them  to  be  sum- 
moned ;  here,  under  section  10  of  tbe  act  of 
February  28,  1887,  tbe  determiniitlon  is 
evidenced  by  tbe  fact  ae  to  the  number 
drawn  out  of  the  box  and  the  order  to  tbe 
sheriff  to  summon  the  persons  whose 
names  are  so  drawn.  But  In  this  case,  as 
under  the  other  statute,  there  Is  a  Judicial 
determlaation  of  the  number  of  jurors  in 
addition  to  the  regular  panel  to  be  sum- 
moned for  the  trial,  and  In  each  case  tbe 
right  of  the  defendant  to  that  number  Is 
the  same.  Tbe  court  here  having  deter- 
mined that  50  special  Jurors  should  be 
drawn,  summoned,  etc.,  In  addition  to 
those  already  on  tbe  panels  attempted  to 
effectuate  the  right  to  which  the  defend- 
ant was  entitled  by  dra\vlng  50  names  out 
of  the  box.  but  only  49  of  these  names 
were  in  addition  to  tbe  regular  panel.  It 
is  true  tbe  original  error  was  committed 
by  the  Jury  commissioners  in  putting  in 
the  box  two  slips  containing  tbe  name  of 
W.  T.  Th^gnrU,  but  the  bos  should  also 
have  c<mtalned,  and  we  presume  did  con- 
tain, a  list  of  tbe  regular  Jurore  drawn  by 
tbe  commisHloners  for  that  week,  and 
from  this  it  might  have  been  ascertained 
that  Thagard  hud  already  been  drawn  as 
a  Juror  for  the  week.  The  judge,  In  our 
opinion,  ought  to  have  resorted  to  this 
means  of  assurance  that  he  waa  properly 
executing  hlB  own  order  by  which  the  de- 
fendant wasentlkled  to  50  talesmen;  and 
his  failure  to  do  so,  and  consequent  dupli- 
es tion  of  Ttaagard'e  name  on  the  venire, 
whereby  tbe  defendant  was  denied  one  ot 
the  Jurors  ordered  for  his  trial,  roast 
stand  upon  tbe  same  footing  as  a  similar 
duplication  by  the  sheriff  acting  under  the 
order  prescribed  by  the  Code.  The  right 
to  tbe  full  number  being  the  same  under 
both  statutes  and  both  methods  ot  select- 
ing and  summoning,  we  cannot  conceive 
It  to  be  of  any  moment  whether  tbe  dupll- 
cation  ot  a  name,  and  consequent  denial 
of  tbe  right  as  to  one  juror,  resulted  from 
tbe  action  of  the  sheriff  under  the  one 
statute,  or  from  that  of  the  Judge — dia* 
charging,  as  to  this  matter  of  drawing,  a 
mere  executive  duty — under  the  other.  If 
the  venire  would  not  he  vitiated  by  one 
duplication.  It  would  stand  against  a  mo- 
tion to  quash  it  10  or  any  number  or  all 
the  names  ot  regular  Jnrora  abould  be 
drawn  as  H[>eclal  Jurom,— a  posBlbflity 
serving  to  test  the  principle;  and,  of 
course,  it  could  not  be  contended  that  a 
venire  reduced  in  this  way.  as  It  might  be, 
to  the  regular  panel,  or  to  less  tban  25 
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■pedal  JororB  In  addition  to  the  ref^Iar 
panel,  ahould  he  sustained  and  pat  on  the 
defendant  In  palpable  emaBcnlatlon  uf  the 
statute.  Nor  dues  the  action  complained 
of  derive  any  aid,  when  meaeured  by  tlie 
rallng:  In  fiob<>rta*  Case,  from  the  conalder* 
atiua  that  the  number  to  be  drawn  was. 
)q  the  dlecretlon  uf  the  Judge,  between  26 
and  50;  aod  that  bavins  in  fact  drawn  49, 
a  number  within  the  limitation  of  his  die- 
cretiun,  the  defendant  cannot  complain. 
Jt  la  very  trne  that  the  ludge  mlKht  have 
determined  upon  49,  but  it  is  egualty  true 
that  be  did  determine  upon  50,  ]uBt  as  in 
Huberts*  Case  the  Judne  might  have  or- 
dered Oft.  bat  did  order  100.  Hartng  de- 
termined CD  60,  the  discretion  was  ex- 
hausted, and  defendant's  right  to  that 
number  was  as  fixed  as  If  no  discretion 
had  existed  In  the  first  instance.  Adher- 
ing to  Roberta'  Case,  we  see  no  escape 
from  the  conclusion  that  the  motion  to 
quash  the  venire  should  have  been  sua* 
tained. 

A  great  many  exceptions  were  taken  In 
the  court  below  to  rulings  on  evidence. 
It  is  nnnecesnary  to  cnuHtder  tbeni  In  de- 
tail. Huch  only  of  them  as  appear  to 
have  been  of  doubtful  propriety  will  be 
dlBcnssed.  Of  this  class  were  the  rulings 
on  the  competency  of  dying  deelaratiuns. 
and  other  testimony,  aa  to  what  pasmd 
between  the  deceased  before  the  shuotinR 
and  one  Barnes,  to  the  effect  thatdeceaeied 
called  Bnrnea  to  come  over  to  hia  honse, 
tbe  latter's  reply,  etc.  We  are  unable  to 
see  upon  this  record  the  relevancy  of  this 
evidence  to  any  issue  In  the  case.  The 
same  may  be  said  uf  the  conversation  be- 
tween  the  defendant  and  Odell  lu  respect 
to  the  latter*B  brother,  and  a)ao  of  all 
thn .  was  said  by  Adam  Knight  to  Barnes 
and  bis  wife  about  his  "dodging  the  cap- 
tain" to  keep  from  walking  the  track  that 
night,  and  to  the  effect  tbaC  "there  is  a 
shooling  out  there  aumewhere. "  The  evi- 
dence of  Neal,  that  he  bad  heard  angry 
words  between  defendant  and  Thomas  In 
Jail,  Is  uf  the  same  character.  AU  this  tes- 
timony may  perhaps  be  made  pertinent 
on  another  trial,  but  It  does  not  appear 
to  l>e  so  upon  this  i-ecurd. 

It  was  not  necBSHary  to  prove  the  loss 
of  the  writing  In  which  Harrison  had 
taken  down  the  dying  declarations.  It 
not  appearing  that  the  paper  was  signed 
by  the  deceased,  or  even  shown  to  or  read 
over  to  him ;  cuocedlDg  Its  loss  was  neces- 
sary to  be  proved  had  It  been  signed,  etc., 
which  we  need  nut  decide.  Shell's  evi- 
dence as  to  seart-h  for  the  paperwas  there- 
fore Irrelevant.  Moreover,  bad  it  been 
material  to  prove  the  lues,  the  evidence 
adduced  to  that  purpose  was  hardly  ade- 
quate, it  not  appearing  that  such  search 
wae  made  tor  It  as  would  have  discovered 
It  bad  It  not  been  lost,  and  hence  the 
search  shown  to  have  been  made  atlurded 
nn  reiiBunable  inference  of  its  loss.  With 
theue  excoptlooa,  wo  find  no  tenable  ob- 
jections to  the  action  of  the  trial  court  up- 
on the  adioiasibilltj  of  evidence.  Nor  was 
them  any  error  In  the  refusals  to  give  the 
several  charges  asked  by  the  defendant. 
Thoy  were  either  abstractly  unsound  ex- 
poaltluna  of  the  law.  or  were  misleading, 
or  confoatng,  or  ansumentatlve,  ur  tended 


to  give  undoe  prominence  to  certain  parta 
of  the  eridence  to  the  obscuration  of  other 
material  parts.  They  were  all  well  r^ 
fused.  Tbe  Judgment  of  the  circuit  cu«rt 
Is  reversed,  and  the  caase  remanded. 


OUTIBB  V.  LoniSTii.LB  ft  N.  B.  Go.  (Noi. 
10,788.) 

(Supmne  Court  cf  Louisiana.   BCay  18, 1601. 
«  La.  Ann.) 

iNnmiBs  TO  FASBiNaBB  OS  Platform  —  Dborbb' 
OP  Cabs  — WueaT  or  Evids^icb —  Bsvisw  ox 
Appbal. 

1.  A  party  vx>lantarlly  boarding  a  crowded 
train  and  ta^ng  his  pluoe  on  the  platform  of  a 
oar,  withont  oomplatnt  or  effort  to  obtain  a  seat 
or  other  better  aocommodation,  cannot  aAsin 
tlie  overorowding  of  the  train  as  neffligence  ia 
the  railroad  oompany. 

i.  On  the  other  band,  wbmi  the  condactor 
sees  him  in  that  poaltioa  and  colleots  Us  lara 
wltbout  objection,  the  company  cannot  attrlbnte- 
Its  occupancy  as  negligenoe. 

8.  In  snob  oase  the  passenger  Is  bound  to  oob- 
dnot  himself  with  the  care  and  caution  wUob  hi» 
position  retiuires,  and  thd  company  is  bound  to 
guard  him  from  danger  iacideat  to  the  position 
arisinfc  from  its  (xnu  ucts. 

4.  A  -party  's  admissions  as  to  the  cause  of  ma 
injury  for  which  he  claims  damai^es  are  good- 
evidence  against  him,  and  the  statements  of  » 
companion  made  in  bis  presence  withont  c<«itr»- 
dlotion  may  ham  tlie  Uke  toroe  with  his  own  ad- 
missions. In  this  case  the  latter  were  also  ad- 
missible as  part  of  the  res  qe$tCB,  and  to  impeach, 
bis  testimony  given  on  the  trial,  for  which 
foundation  was  duly  laid. 

5.  Testimony  in  the  case  stated  and  dls- 
oossed. 

0.  While  always  disposed  to  give  to  verdlots 
of  Juries  all  proper  weight,  the  law  of  this  state 
imposes  on  the  court  the  doty  of  reviewing  their 
findings  on  the  facts  as  well  oa  on  the  law,  ui(t 
when,  upon  the  evidenoo  before  us,  It  appears 
that  a  verdict  is  manifestly  erroneous,  we  are 
bound  to  reverse  it. 
(SyllabiLg  by  the  Court.) 

Appeal  from  civil  district  court,  parlirtk 
of  Orleans;  AbBKitr  VunitHiES,  Judge. 

Bayne,  Denegre  *  Bayne,  tor  appellant. 
Branch  K.  Miller,  for  appellee. 

FfCNNBR.  J.  The  cause  of  action  is  sniK 
Btantlally  as  fullows:  That  plaintiff  be- 
came a  passenger  ud  defendant's  railrtmd, 
having  duly  paid  his  tare  furpasHHgeto^ 
Mllneburg;  that,  owing  to  tbe  rruwdcd 
cundition  of  the  train,  he  was  compelled 
to  ride  on  the  platform  of  one  of  the  curs; 
that  OD  approaching  Mllueburg  tbe  engi- 
neer sounded  the  whistle  to  announce  the- 
stup  about  to  be  made;  that  the  speed  ut 
the  train  was  diminished  by  degrees,  induc- 
ing petitioner  to  believe  It  was  about  to 
stop,  when  the  said  train  was  suddenly 
and  violently  put  in  sudden  mutlon  by  tbe 
engineer  thereof,  causing  a  sodden  and 
violent  Jerk  or  start,  which  threw  peti- 
tioner from  the  platform  under  the  wheela 
of  the  car.  which  passed  over  his  foot,  and 
occasioned  injuries  which  neceesltnted  tbe 
amputation  of  bin  leg  below  the  knee; 
that  said  injuries  were  due  solely  to  the 
fault  and  negligence  of  defendant  In  tbla 
particularly-  "(1)  That  he  should  have 
been  provided  with  a  seat  in  said  train 
and  not  have  been  compelled  by  the  over^ 
crowding  of  said  car  to  ride  on  tbe  plnt- 
furni.  (2)  That  said  train  should  not- 
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bAve  been  eoddenly  started  after  tbe  dlm- 
Inutlun  of  Its  Bpeei],  aod  the  preparutlon 
»nd  apparent  iDteatlon  of  the  enxlneer  to 
«tOp  the  same. "  PlalntIB  avers  his  free- 
•dom  from  any  eontrlbatory  Diligence, 
«Dd  demands  f-*0,000  an  damaKes.  De- 
ffeudant  answered  by  a  f;:eneral  denial. 
The  case  was  tried  before  a  jury,  resulting 
in  a  verdict  and  JuUsment  In  favor  of 
plaintiff  for  ¥5,LK)0,  froin  which  the  present 
■appeal  Is  taken. 

Tbe  first  ground  of  negUifencp  assigned 
•against  the  company  has  no  wtigbt.  Ac- 
«orcllng  to  hla  own  statement  plaintiff 
t>oarded  the  train  at  a  way  station  after 
seeing  and  knowing  that  the  train  was 
-crowded,  and  be  also  knew,  from  his  cnn- 
«tant  habit  of  traveling  on  the  road, that 
the  trains  un  this  day  of  the  week  and 
hour  were  customarily  crowded.  He  vol- 
untarily took  his  place  on  tbe  pla  tform, 
but  be  was  lawTully  there,  because  be  oc- 
cupied that  poHltiun  when  the  conductor 
collected  bis  fare,  and  the  latter  made  nu 
4ibject]on  thereto.  He  was  bound  to  con- 
4]uct  blmeelf  with  the  i-are  and  cautlnn 
which  bis  position  flUKgc^ted  and  re- 
quired, and  tbe  company  was  bound  to 
ftrotect  him  from  dangem  Incident  to  that 
fKi^tion  arising  from  Its  own  acts.  f^Ue 
«erious  issue  of  law  and  fact  arises  under 
the  second  assignment  of  negligence,  vis., 
In  starting  the  train,  when  on  the  point 
of  Htopping,  with  such  a  }erk  aa  to  throw 
the  plaintiff  off.  Plaintiff  produeea  uo  ev- 
idence as  to  the  accident  except  that  of 
Jilmself  and  hlscompaniou,  Larose.  Plain- 
till  8uy«  that  be  and  Larose  were  going 
<nit  to  tbe  lake  to  fish;  that  tliny  board- 
•«<1  the  train  at  a  way  station  ;  they  saw 
t|fe  train  was  full,  but  got  on  the  plat- 
form; plaintiff  carried  a  banket;  betook 
tils  eieat  on  tbe  platform  of  one  car,  with 
bis  feet  resting  on  the  step,  while  Larose 
«at  on  tbe  platform  of  the  car  In  front  of 
btm ;  when  the  car  reached  Mllnehnrg 
And  tbe  whistle  had  blown,  be  got  up  and 
fltiood  with  his  basket  on  one  arm.  and 
bolding  tbe  railing  with  tbe  other  hand, 
to  be  ready  to  get  down  when  the  trnln 
«it<)pped;  that  white  thus  standing,  and 
After  the  motion  of  tbe  train  bad  become 
very  slow,  tbe  train  was  suddenly  started, 
And  gave  a  violent  Jerk  wblcb  threw  him 
•off.  Larose  gives  a  like  account,  with 
«omA    further    particulars.     He  says: 

When  she  got  just  about  a  block  before 
the  old  station  she  blew,  and  Charlie  says, 
''t^t  ready.*  I  says,  'No,  she  Is  going  too 
fast.'  When  we  reached  ^bout  the  en- 
^Ine-bouse.  he  says,  *  Get  ready.*  I  says, 
'Nu.  we  can't;  she  is  going  too  quick.* 
l\'hen  we  got  abont  the  comer  she  started 
to  slack  up,  bnt  not  enoogh  tor  us  to  get 
dowu,  and  when  Charlie  got  riglit  by  the 
hotel  be  stood  up  that  way,  and  he  told 
me  t<»  get  ready,  aTtd  I  says, '  Leave  the 
car  stop;  I  believe  she  is  goiuK  to  tbe 
wharf."*  He  adds  that  at  this  point  the 
train  gave  a  violent  Jerk,  and  Oliver  was 
thrown  off.  Tbe  engineer  denies  most 
fioaitivply  that  be  gave  the  train  any  for- 
ward motion  after  slowing  down,  or  did 
anything  to  causa  a  Jerk.  No  witness  Is 
pr<nluced  to  show  that  there  was  any 
-such  Jerk  except  Olivier  and  Larose. 
Welsh,  who  was  one  of  tbe  conductors 


at  that  time,  but  who  Is  no  longer  Id  the 
employ  of  defendant,  says  that  he  went  to 
where  plaintiff  was  lying  after  tbe  acclilent, 
and  aaked  Larose,  who  waa  with  him, 
how  it  happened,  and  Larose  said,  "  It 
was  all  his  own  fault;**  and  that  "he  was 
In  the  act  of  Jumping,  or  Jumped  off,  and 
fell. "  Ross,  the  other  conductor,  who  also 
is  no  longer  In  defendant's  employ.  HuyK: 
"I  went  to  Mr.  Olivier.  He  was  sitting  on 
tbe  ground,  and  he  says, '  I  went  to  jump 
off.  and  tell  down,  and  my  leg  wentnn<ler- 
neath  ;*  and  he  says,  *  I  do  that  every  Sun- 
day;' and  I  suye, 'You  ought  not  to  do 
that;  you  ought  to  wait  till  tbe  trnin 
Btoi>8.'**  Phlllbert.  the  clerk  nud  operator 
at  the  police  station  to  whicli  plaintiff 
was  carried,  says:  "  He  bad  been  bmuKbt 
in  from  Milneburg,  and  put  In  tbe  station, 
and  the  ambulance  sent  for,  and  while 
waiting  tor  the  ambolance,  so  as  to  make 
a  report  to  tbe  chief  otflce,  as  we  do  In  all 
eases,  I  asked  the  man  for  a  statement  aa 
to  how  he  leot  hurt,  how  bis  foot  was 
mashed;  asked  him  howlthnppened;  and 
hesnidit  was  his  own  fa  alt;  that  he  Jumped 
off  thecar.and  the  train  run  over  his  foot. " 
Habans.a  police  othcer  stationed  at  Milne- 
burg, says:  "I  was  on  tbe  rear  coach  of 
the  train  when  the  coach  stopped, — I 
mean  the  train,— and  I  looked  out,  and 
saw  a  lot  of  people  congregated  around 
the  hotel  gnte,  and  Irun  down  there toiiee 
what  was  the  matter,  and  I  saw  a  man 
sitting  on  the  ground  with  hfs  face  to 
wardd  the  train,  and  his  friend  Larose 
with  him.  I  says  to  him,  *  Charlie,  bow 
did  that  happen?' and  he  says,  *I  tried 
to  Jump  off,  aud  I  got  my  foot  mashed.* 
So  I  went  on  and  notified  the  engineer 
that  the  man  wan  hurt,  and  be  backed 
the  baggage-car  down  to  put  hiui  In 
there."  He  also  adds:  *'His  friend  told 
me  that  Mr.  Olivier  bad  bis  basket  on  bis 
arm,  and  the  train  going  In  thatdlrectlon. 
and,  when  he  attempted  to  Jump  off  with 
his  basket  on  his  forward  arm  so,  the 
basket  struck  the  band-rail  of  the  plat- 
form of  the  car,  and  It  threw  him  down.  * 
Olivier  and  Larose,  on  re-examliiation, 
stoutly  deny  having  made  the  statements 
attributed  to  them.  Olivier  seems  to  de- 
ny that  he  was  asked  any  questions,  or 
made  any  answers  to  any  one.  Larose 
says:  "Olivier  said  tt  was  only  bad  luck, 
and  I  said  so  myselT. "  It  la  a  significant 
fact  that  neither  Olivier  nor  Larose  pre- 
tend to  have  said  anything  at  that  time 
about  the  Jerk  of  tbe  train,  rendered  more 
significant  by  tbe  fact  that  this  suit  was 
not  brought  nntil  neariy  seven  months 
after  tbe  accident;  and,  so  tar  as  the  rec- 
ord discloses,  that  was  the  first  time  de- 
fendant heard  anything  about  a  Jerk  of 
the  train.  It  Is  further  shown  that  plain- 
tiff had  been  a  constant  traveler  on  this 
train  foryears,  and  that  he  bad  frequently 
Jumped  off  the  train  before  it  stopped. 
Larose'H  statement  strongly  intimates 
tbat  plaintiff  was  making  preparations 
tt>  Jump-  and  was  only  restrained  by  his 
remonstrance.  Wecannot  doubt  that  the 
conductors  and  the  police  officers  did  ques- 
tion Olivier  and  Larose  as  to  tlie  cause 
of  the  accident.  It  was  their  official  duty 
to  make  such  Inquiries,  becanso  they  had 
to  render  reports  to  their  superior  offl- 
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ceni.  It  Olivier  and  Larose  then  attiib- 
Dted  the  nccideDt  to  the  Jerk  of  the  train 
it  would  have  been  natural  for  them  to 
hare  Bald  so,  and  It  Id  passlngr  strange 
tbey  did  not ;  jet  neither  of  them  pretenila 
that  tbey  tiald  anything  aboat  It.  Ac- 
cording to  their  own  account  they  elmiily 
eaid,  "It  waa  only  had  luck."  No  motive 
iBBURReeted  why  the  two  police  employes 
Bboald  have  Bwom  falwly,  and  tbey  fully 
conflrm  the  Btatenieuts  of  the  condnctors. 
Tbey  are  supported  by  all  thelndepcndeat 
drcumstanceH,  nef^atlve  as  well  as  posl- 
tire.  We  have  studied  carefully  the  whole 
fvidence,  and  have  endeavored  to  Rtate  ft 
luiriy.  Can  it  be  e:cpected  that  we  should 
BfRrm  a  Judgment  against  defendant  for 
lo.OOO  on  such  proof,  In  view  of  the  Im- 
perative requirement  that  pialntltl  la 
bound  to  make  his  case  reasonably  cer- 
tain? Nothing  is  mure  Irksome  to  us 
than  the  necessity  we  so  frequently  en- 
couuter  tn  reverse  the  verdicts  of  Juries 
Id  cases  of  this  character.  We  are  din- 
puwd  to  give  thMr  findings  all  the  weight 
tn  which  they  are  entitled ;  but  the  law  of 
this  state  Impuses  on  as  the  duty  of  re- 
viewing their  verdicts  both  on  the  facta 
anil  the  law,  and  when  the  evidence  sub- 
mitted to  us  manlfeHtly  fails  to  support 
tbp  verdict  we  are  bound  to  reverse  It. 
We  believe  Olivier  and  Larose  did  make 
the  statements  attributed  to  them,  and 
that  those  statements,  made  under  the 
eircamatancea,  mast  be  taken  as  true. 
The  statPmentB  of  OUvler  are  good  evi- 
dence against  him  as  his  own  adinlsslons; 
and  th«  statements  nf  LaroHe  made  in  his 
presence  and  without  contradiction  by 
htm  partake  of  the  same  character. 
Moreovep,  they  are  all  part  of  the  ree 
grata.  It  matters  not  whether  they  are 
considered  as  Independent  proof,  or  mere- 
ly as  destroying  the  credibility  of  the  wlt- 
Desses  who  swore  in  contradiction  of  their 
own  prior  statements;  In  either  case  they 
destroy  plaintiff's  action,  because  It  has  no 
other  support  than  the  testimony  of  these 
wltDesses.  It  is  therefore  adjudged  and 
decreed  that  the  verdict  and  Judgment  ap- 
pealed from  be  annnlled  and  set  aside,  and 
that  then  be  now  Judgment  In  flavor 
defendant  rejeeting  idalntHTa  demand,  at 
the  latter^  eoat  tn  both  courtfl. 


UuoHE     'Esmm  Elkotbio  Tlldiuiiatiko 
Co.  (No.  10,6I») 

(SuprwM  Oamt  of  Xoutstona.  Mi^  11, 1801. 
48  La.  Ann.) 

OBsmronona  i*  Stsbst— KmiSBiroi— CbimuB- 

im»BT  NaOLIOBVOB. 

1.  In  order  to  recover  damages  for  injory 
BQstaiTOd,  It  is  neoeuary  to  show  that  the  same 
wu  Moaed  \jj  the  Unit  of  the  party  fnuc  whom 
fademaitf  is  olalmed. 

2.  A  traveler  la  presumed  to  know  the  naa  of 
a  seat  from  that  of  a  wiDdovr.  The  former  is  to 
a:T  in:  the  latter,  to  admit  light  and  air.  The 
■v'at  he  msj  occupy:  the  window  he  can  enjoy, 
not  ocoapy.  It  i»  negllgenoo  to  put  out  his  limbs 
when  tlt^  oiurht  not  to  be  aad  entose  tJiem  to 
be  bnikan,  witlioat  his  ability  to  knvw  whether 
there  Is  or  is  not  ^nger  i^iproachin^. 

•i.  A  person  Is  answerable  for  his  neglisrence 
only  ao  far  as  it  is  the  natural  and  proximate 
cmiue  of  the  injnry,  sad  not  when  the  conse- 
Qnences  arise  fromaoonjanotion  of  his  fault  with 
sirennutaaoes  of  an  estnordinary  nature. 

v.9«o.no.l3— ^ 


4.  A  passenger  who,  In  the  nlffht-tllM,  puta 
out  hii  head  hy  a  window  to  ascertain  the  color  . 
of  the  car,  and  identity  it,  whose  nead  is  bruiaed, 
and  who  is  mooh  Inlured,  most  show,  to  re- 
cover, that  he  had  a  legitimate  and  pressing  ob- 
ject in  view,  which  couldT  not  be  otherwise  ao- 
tiompliahed,  and  that  his  bead  struck  against  an 
obstacle  whloh  the  defendant  company  had  ao 
right  to  place  where  it  was  when  the  acoidmt 
ooonrred,  knew  to  be  dangerous,  Rave  no  warn- 
ing, and  negligently  kept  there. 

5.  If,  in  projecung  his  head  out  of  the  win- 
dow, he  sustain  injury,  he  has  no  one  to  blame 
but  himaetf  for  nis  rash  act  He  should  have 
applied  to  the  driver  for  information.  Had  he 
used  ordinary  care  and  prudence,  the  bajury 
would  not  liave  happened. 

(Syllabus  by  the  Court.) 

Appeal  from  dvlt  district  court,  parish 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 
Carroll  A  Carroll,  for  appellant.  Harry 

H.  Hall  and  H.  G.  Morgan,  for  appellee. 

Berhttubz,  G.  J.  This  la  a  salt  to  re- 
cover 915,000  damages  for  Injury  snstalned 
in  consequence  of  the  alleged  negligence  of 
the  d^ndant  company.  The  petition 
avers  that  the  company  planted  a  pole  at 
the  corner  of  Royal  and  Canal  streets,  tn 
this  city,  in  dangerous  proximity  ^o  the 
Oanal,  Coliseum,  and  Upper  Magnslne 
street  line  of  cars,  thereby  Illegally  ob- 
structing the  same  as  a  highway;  that 
on  June  8, 1888,  petitioner,  at  about  mid- 
night, entered  one  of  the  cars  of  that  line, 
and,  believing  he  had  not  taken  the  car  he 
Intanded  to.  he  put  his  head  a  few  Inches 
out  of  one  of  the  windows  to  Identify  the- 
car  by  Itscolor;  that  at  that  moment  the 
cur  waspaifsingthe  pule  Inquestlon;  that 
bis  head  was  caughtaod  Jammed  between 
It  and  the  nprlght  frame  of  the  car  win- 
dow; that  his  head  waa  badly  mashed 
and  Injured,  and  his  forehead  disfigured 
for  lite:  that  hewaslncapacltnted  thereby 
for  many  weeks  from  earning  his  liveli- 
hood, suffering  great  physical  and  mental 
pain ;  that /lefendant  had  full  knowledge 
o!  the  dangerous  proximity  of  said  pole; 
permitted  It  to  remain  where  It  was  after 
such  knowledge,  and  did  not  noU^v  the 
pablle.  Certain  exceptions  were  filed, 
wblch  wereovarruled.aud  followed  by  an- 
swer, wblch  contains  a  general  denial, 
and  the  averment  that  the  pole  was  law- 
fully placed  where  It  stood ;  that  theloca- 
tion  thereof  was  directed  and  authorized 
by  mBnicipal  authority :  that  It  was  nut 
on  tt  pnblic  highway;  that  the  damage 
was  not  due  to  defendant's  fault  or  negll* 
gence.  bat  wholly  and  entirely  to  the 
platntlfl's  own  Imprudence  and  careless- 
ness. The  case  was  tried  by  a  jury,  who 
returned  a  verdict  for  f  7dO.  on  which  Judg- 
ment for  as  macb  was  rendered.  After  a 
fruitless  uotioQ  for  a  new  trial,  the  com- 

8 any  appealed,  and  Is  met  with  a  fH^ver 
ir  an  amendment,  with  an  Increaae  to  the* 
foil  amount  claimed. 

The  salient  facts  established  by  the  rec- 
ord are  thefull'iwlng:  On  theSth  of  June. 
1SK8,  the  plainttif  closed  his  store  between 
8  and  9  In  the  evening,  and.  in  the  compa- 
ny of  a  friend,  went  down  town  to  buy  a 
hat.  Flnfling  the  hat-store  eluaed,  they 
went  around,  slopping  at  a  saloon,  where 
the.v  took  some  beer.  They  afterwarda 
Jumped  into  a  car  on  Canal  street  tO]»- 
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turn  home.  Supposing  lie  had  not  entered 
tbe  right  car,  plaluttff.  remaining  seated, 
merely  tnrning  bla  bead,  pnt  It  out  three 
to  four  IncheH.  It  struck  agalnnt  a  bard 
HabBtance.  He  cried  out:  "I  am  cut.' 
There  waa  a  wound  on  his  forebea'1.  and 
some  bleeding  followed.  He  was  tbken  to 
a  drug  store,  removed  to  the  Charity  Hos- 
pital, where  he  was  talcen  eare  of,  and 
thence.  In  tbe  morning,  be  returned  home. 
It  appeanr  that  he  suffered  for  awhile, 
and  tbat  a  acar  win  probably  remain  on 
IiIh  forehead,  to  wear  away  in  the  conrae 
of  time.  The  proof  also  shows  that  the 
pole  referred  to  was  placed  where  Itutood 
with  the  aathorlty  of  the  city;  that  It 
had  a  basis  of  at  least  14  Inches,  and  was 
8  im'bes  from  the  car,  measuring  from  the 
bottom  of  the  window  tbrougb  which  the 
plaintiff  passed  his  bead.  It  would  be  un- 
necessary, and  therefore  cumbersome  and 
tedious,  to  go  into  further  details  In  rela- 
tion to  OTber  surrounding  clrcumstanceti 
of  tbe  accident,  as  enough  has  been  stated 
to  determine  tlie  issues  between  the  par- 
ties. There  can  be  no  doubt  that  the 
plaintiff  was  hurt  and  suffered  In  conse- 
qnenee.  but  from  that  fact  It  does  not  nec- 
essarily follow  that  thn  defendant  compa- 
ny must  be  held  to  Indemnity  lilm,  for  It  Is 
clear  that  the  company  can  be  held  only 
if  It  was  tbe  cause  of  tbe  Injury  sustained. 
There  Is  nothing  to  show  that  plaintiff's 
head  was  caaglit  between  the  pole  and 
the  car  window,  anfl.  In  consequenre.  was 
mashed  and  injured;  tor  plaintiff  hlmsell 
declared  that  he  did  not  pot  bla  bead 
out  more  than  three  to  fourincbes.  merely 
turning  bis  head ;  and  theplan  made,  sbo  w- 
\nK  how  the  pole  stood,  and  In  evidence, 
Indicates  that  it  waa  at  least  eight  inches 
from  tbe  car  window.  There  was  there- 
fore a  space  of  some  four  to  five  inches,  t>e* 
tween  the  head  of  plaintiff  and  the  pole, 
and  It  Is  more  Chan  a  truism  that  bodies 
do  noc  meet  aa  long  as  there  exists  an  In- 
tervening space  between  than.  Such  tm- 
Ing  the  condition  of  things,  as  proved  by 
the  plaintiff  and  the  evidence  introduced 
by  him,  how  can  it,  with  any  degree  of 
serlonsness,  be  affirmed  that  bis  head  was 
cougbt  between  the  pole  and  the  ear  wln-i 
dow7  It  must  be  remembered  Chat  plain- 
tiff was  Injured  aoroetimeabout  midnight, 
on  the  8th  ol  June,  1888,  after  a  walk 
about  the  efty.  the  taking  ut  some  beer,— 
a  recreation  ol  a  few  hourH.  The  driver 
says  that,  when  pialotlff  sat  down,  he 
put  his  head  on  nis  arm,  which  projected 
about  Tour  Inchea.  It  Is  true  that  this 
circumstance  Is  denlefl  liut  It  Is  entitled  to 
Bf>me  coDHlderaton,  aa  It  la  atated  by  a 
disinterested  witness,  an  utter  stranger, 
who  had  noneelthertoplenseorto  protect. 
It  la  extremely  dlflicnlt,  not  to  say  Impos- 
Ible,  to  realise  bowit  occurred  that  plain- 
tirr's  bead  and  the  pole  ever  came  In  ron- 
tact.  It  Is  shown  tbat  he  was  hurt  only 
on  one  aide.  Had  his  bead  been  caught 
between  thetwo,  there  would  have  been  a 
pi'eusare, probably  a  crushing  of  the  skull, 
surely  some  bruise  of  the  brain,  and  two 
marks  on  tbe  head,  with  fatal  results; 
but  there  was  nothing  of  the  kind.  Tbe 
probnblllt.v,  not  to  say  the  certainty,  Is 
that  be  projected  bin  bead  out  of  tbe  win- 
dow lor  some  purpose  or  other,  and  in- 


stantly drew  It  back,  striking  his  fore- 
bead  on  the  upright  frame  of  tbe  car  win- 
dow, and  Bustaiued  thereby  an  Injury. 
For  this  be  has  no  one  but  himself  to 

bluine. 

Yielding,  however,  to  the  theory,  unver- 
ified though  it  be  by  the  facts,  that  his 
head  was  caught,  and  that  he  was  injured 
as  be  says  be  was,  the  question  arises 
whether  he  is  not  alone  responsible  tu 
himself  for  the  harm  sustained.  It  Is  a 
striking  circumstance  In  this  case  that 
there  was  no  suit  brought  against  the 
railroad  company ;  for,  II  it  be  true  that 
the  facts  and  tbe  law  arc  as  plaintiff  rep- 
resents them  to  be.  It  does  appear  tbat  he 
would  have  bad  a  good  action  against 
tbe  railroad  company.  11  the  pole  waa 
dangeroas.  the  railroad  company  was 
bound  to  know  It.  It  ahonld  havesongbt 
Its  removal,  should  have  warned  travel- 
ers In  Its  cars  by  proper  notice,  and.  on 
failure  to  do  such  things,  an  It  ought  to 
have  done,  and  did  not  do,  and  injury 
was  In  consequence  sustained,  It  might 
have  tieen  held  to  respond  by  adequate 
compensation.  The  plaintiff  abstained 
from  suing  the  rntlnmd  company,  no 
donbt.  ttecauae  the  latter  could  have 
Joined  Issue  by  merely  stating  tbat  he  had 
no  business  to  project  bis  head;  although, 
to  some  extent,  as  the  courts  have  held, 
be  might,  owing  to  custom  and  local  exi- 
gencies of  cilmatR.  have  allowed  his  elbow 
reasonably  to  protrude  frum  tbe  inside 
oat  by  the  window.  What  the  railroad 
company  could  have  said,  may  not  the 
defendant  here  equally  set  np7  It  has 
been  well  said  that  a  passenger  ta  pre- 
sumed to  know  tbe  use  of  a  seat  from 
that  of  a  window.  The  former  Is  used  to 
Hit  In,  the  latter  to  admlv  light  and  air. 
each  having  Its  separate  purpose.  Thn 
seat  he  may  occupy  in  any  manner  nmst 
comfortable  to  himself;  the  window  he 
can  enjoy,  but  not  occupy.  Its  nse  ts  for 
the  benefit  of  all,  not  for  the  comfort  of 
him  alone  who  by  accident  has  gotten 
nearest  to  It.  His  negligence  consists  in 
putting  his  limbs  where  they  ought  not 
to  be,  and  expose  them  to  be  broken, 
without  bis  ability  to  km >w  whether  t  bei-e 
is  or  not  danger  approaching.  Whart. 
Neg.  S36I.  "In  actions  for  injury  through 
negligence.  It  Is  a  general  principle  that  a 
persun  is  answerable  fur  the  conaequenceH 
of  hie  negligence  only,  so  far  as  they  are 
the  natural  and  proximate  results  of  the 
Injury,  and  might  have  been  anticipated 
by  ordinary  forecast,  and  not  tor  those 
cunseqnences  arising  from  a  conjunctloi- 
of  his  fault  with  drcurastauces  of  on  ex- 
traordinary nature."  Weeks,  Dam.  AU. 
In.  p.  280,  §  115.  It  Is  no  JuHtincatiun  In 
tbe  present  Instance  to  say  that  the  plain 
tirr.  In  putting  his  bead  out,  had  a  ieffiti 
mate  object  in  view, — that  of  ascertaining 
tbe  color  of  the  car,  to  know  If  It  was  the 
right  one.  It  Is  not  customary  to  pnt 
one's  head  out  of  a  street-car  to  find 
oat  about  It.  Common  sense  and  pru- 
deneebotfa  dictate  that,  where  a  traveler 
or  passentrer  desires  Information  on  sutb 
subjects,  he  should  apply  to  tbe  drlvt-r 
whose  duty  It  Is  to  give  It.  If  a  passenger 
has  tbe  right  of  puttinc  out.  besides  bis 
elbow,  his  head  and  chetit,  why  lUiuuld  be 
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not  also  hare  tbat  of  BtretchliiK  oat  bla 
anna,  leffH.  and  even  hanKlng  oaC  bla 
wbole  hodj f  Tbe  ruUnKaiu  the  Summero* 
Case,  04  I>a.  Ann.  188,  and  In  otber  kin- 
dred onea,  some  of  which  are  cited  In  plaln- 
tlO'a  brief,  are  no  fonndatlon  for  the  pres- 
ent aalt.  They  rather  militate  affalnat  it. 
These  views  relieve  the  coort  from  con- 
sidering otber  iasoes  raised  in  the  case, 
■nch  as  to  tbe  nature  of  the  Injury  and 
the  qnautnm  of  damages.  It  Is  therefore 
ordered  and  decreed  that  the  verdict  of 
the  ]ory  be  qaanbed  and  set  aside,  tbat 
tbe  JodgiDent  thereon  be  avoided,  re- 
versed, and  annulled,  and  It  Is  now  or- 
tiered  nod  adjudged  that  plaintiff's  demand 
be  rejected  with  JudKment  lur  defendant, 
with  costs  In  both  courts. 


Statb  t.  Roubles.  (No.  10,737.) 

^Supreme  Court  of  LauAxUsfM.  Jan.  ISQL 
43  La.  Ann.) 

EXBEZZLBHENT — InDICTHBNT. 

L  To  maintain  a  prosecution  for  embezzle- 
ment, there  mnst  be  some  averment  made  of  the 
fiduciary  relation  susUined  by  the  defendant, 
and  made  by  the  statute  an  element  of  the  of- 
fense, and  it  most  be  alleged  that  by  virtne  of 
■nch  relation  and  employment  he  received  into 
bla  possession  the  thing  which  he  Is  accused  of 
embezzling. 

9.  The  ownuahlp  of  tbe  property  embezzled 
mnat  be  alleged. 

S.  It  is  not  sulHciait  to  allege  that  a  oertatn 
draft  was  introsted  for  collectitm  nithoat  alleg- 
ing to  whom  it  belonged,  and  for  whose  aouoont 
the  collection  was  made. 
{^vOabvM  bv  the  Court) 

Appeal  from  district  court,  parish  of  St. 
Landry;  Lkwib,  Judge. 

Lunreut  Dupr^  for  the  appellant.  W. 
H.  Jioicerg,  Atry.  Uen.»  for  the  iSCute. 

Bhraux,  J.  An  Information  was  filed 
against  the  defendant  charging  blm  with 
having  embessled  the  amount  of  a  dralt 
he  had  been  Intruated  with  by  one  William 
Burr  fur  tliepnrpoeeollta collection,  wMcb 
he  collected,  and  feloniously  appropriated 
to  bis  own  use.  Ue  was  ti'led,  convicted, 
and  a  few  days  later  was  sentenced  to  im- 
prisonment in  tbe  penitentiary  for  12 
moDtbs.  Errors  are  alleged  In  a  motion 
In  arrest  of  Judgment,  which  are  also 
made  a  bill  of  exception.  It  Is  contended 
that  tbe  information  la  deficient  iu  mu  ttcr 
ofHObstauce  io  not  charging  tbat  the  de> 
fendant  was  in  the  employ  of  the  person 
by  whom  he  was  iDtrusted  with  the  col- 
lection of  the  draft;  that  It  was  not  aoffl- 
eient  to  allege  tbat  he  bad  been  Intrusted 
with  thp  collection ;  but  that  the  capacity 
In  which  he  was  Intrusted,  whether  aa 
clerk,  agent,  or  servant.  Hhuuld  have  been 
stated.  In  deciding  the  questions  pre- 
sented, we  must  consult  the  statutes  of 
onr  own  state  and  the  decisions  of  our 
courts.  Those  of  other  stntes  are  not  al- 
ways safe  gnldes,  owing  to  the  varying 
terms  of  tbe  statutes  creating  tbe  offense. 
We  copy  from  the  statute  the  words  ap- 
plying in  this  rase:  "Any  •  •  •  agfnt 
*  •  •  servant,  who  shall  wrongfully 
use.  diepuae  of,  conceal,  or  otherwlKe  em- 
bexslo  any  money,  bill,  note,  check,  order, 
draft,  or  any  other  property  which  he  shall 
bare  received  for  another,  or  for  bla  em- 


ployer, principal,  or  bailor,  or  by  rlrtne  of 
bis  *  •  •  trnat  or  employment,  or 
wblcb  shall  have  been  Intrusted  to  tala 
care,  keeping,  or  possession  by  another, 
or  by  his  employer,  principal,  or  bailor, 
*  *  *  upon  couvictlon  thereof,  or  of 
having  aided  or  abetted  In  tbe  commis- 
sion thereof,  or  of  having  been  accea- 
aory."  etc.,  "eball  Buffer."  The  offcnae 
may  be  deacribed  aa  tbe  embezsUng  ot 
property  dealgnated  by  the  statute  by 
the  person  and  under  the  circumstances 
speclHed  therein.  It  Is  the  "trandulent  ap- 
prnprialion  of  property  hy  a  person  to 
whom  it  has  been  intrusted."  Although 
ths  defendant  was  not  In  tbe  regular  em- 
ployment of  the  prosecuting  witness,  the 
single  act  with  which  he  Is  charged  may 
have  created  a  relation  of  principal  and 
agent  or  employer  and  servant.  Tbe  bare 
temporary  charge— the  intrusting  him 
with  the  collection  of  the  draft—may  have 
made  him  quoad  the  collection,  tbe  agent. 
In  the  matter  nf  contracts,  the  party  who 
is  charged  with  the  respoasiblllty  of  rep- 
resenting another  is  termed  the  "agent, " 
the  party  repreaented  the**priuclpal;"  In 
non-contract  law,  "master  and  servant." 
"  A  servant  la  ciunmonly  an  agent,  and  or^ 
dinarily  an  agent  Is  a  servant.  In  tbe  law 
of  contracts  the  related  parties  are  usu- 
ally termed  'principal  and  agent;*  in  the 
non-coiitract  law, '  master  and  servant.' 
In  both  there  may  be  an  agent  or  servant 
by  estoppel,  as  well  aa  by  direct  appoint- 
ment." Blab.  Non-Cont.  Law,  $  692.  To 
cuUKtitute  an  agency,  it  is  not  necessary 
that  there  ahonid  be  more  than  one  act 
authiirized,  or  more  than  one  act  per- 
formed, "unless  this  single  net  created  the 
relation."  2  Archb.  Crlm.  Pr.  p.  578.  In 
the  case  of  State  v.  Jones.  9  La.  Ann.  307, 
tbe  defendant  was  Indicted  under  the  em- 
bezzlement statute  ol  March,  1846.  There 
was  an  agreement  between  blm  and  the 
prosecuting  witness  to  purchase  property 
on  Joint  account.  Tbe  latter  placed  a 
note  In  his  hands  to  be  delivered  to  the 
owner  of  tbe  property  In  payment  of  bis 
half  of  the  price,  which  note  the  defendant 
did  not  deliver,  but  negotiated.  "The 
agreement  between  Holmes  and  Jones  to 

Surchase  the  schooner  on  Joint  account 
id  not  deprive  tbe  tranaaction  of  the 
character  of  agency,  undertaken  by  Jones 
furtiolmea  in  purchasing  the  one-half  in- 
terest in  the  achooner  for  him."  State  v. 
Jones,  9  La.  Ann.  '607.  See,  also,  2  BIsh. 
Criro.  Law,  (6th  Ed.)  §  347.  "It  Is  con- 
tended by  the  defendant  that  it  was  not 
sufficient  to  ullege  that  he  bad  been  In- 
trusted with  tlie  collection,  but  that  the 
capacity  in  which  he  was  Introsted,  wheth- 
er as  clerk,  agent,  or  servant,  should 
hare  been  stated."  There  can  he  no  ques- 
tion that  the  defendant's  fiduciary  ehar- 
actar  must  lie  averred.  It  is  not  neces- 
sary, however,  to  ullege  the  particular 
words  of  tbe  atulute,  for  the  enaes  In  em- 
bezslementfteenitoemploythem  almost  in- 
terchangeably, espetinlly  "clerk"  and 
"servant;"  but  the  capacity  In  which  he 
was  intrusted,  whether  as  clerk,  agent, 
or  servant,  should  be  alleged.  The  allega- 
tion must  contain  a  word  found  in  tlie 
statute,  else  it  will  ordinarily  be  defective. 
2  Bisb.  Crlm.  Law,  %  349;  2,^i8b.  Crim. 
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Proc.  S  823.  TliB  Information  sbotild 
eharfce  that  the  defendant  stood  In  some 
fiduciary  rulatloD  to  another  person 
named,  wltblnthe  terms  ol  tbe  statute; 
as  that  he  was  tbe  other's  "Berrant" -or 
"clerk,"  or  "treasorer;"  or  some  other 
word  should  be  OBed  equally  as  expresslTe, 
And  within  the  meaning  of  the  statute. 
Kone  of  these  words  are  allied  in  the  in- 
formation, nor  any  equivalent  word; 
only  tbat  the  defendant  was  Intmated. 
It  Bhonid  have  been  alleged  tbat  by  vlrtae 
of  his  employment,  or  by  virtue  of  the 
trust  as  clerk,  agent,  servant,  he  received 
and  took  into  hiB  pnesessiun.  The  confi- 
dence violated  by  the  "agent,  clerk,  ur 
servant"  must  be  set  forth.  "  There  must 
be  some  averment  of  tbe  fiduciary  relation 
sustained  by  the  defendant,  and  made  by 
the  statute  an  element  of  tbe  orfense." 
The  fldnclary  relation  Is  not  alleged. 
"The  pleader  would  not  be  allowed,  In 
framing  his  indictment,  to  make,  under 
all  circumstances,  his  own  choice  of 
terms. "  Hays  Bishop  on  Criminal  Law, 
(volume  2,  jj  831:)  "There  are  various 
terms,  such  as  'agent,' 'servant,'  'clerk,* 
and  the  like,  employed  in  them  to  desig- 
nate the  classes  uf  persons  wltbln  thdr 

Senalties. "  "If  the  pleader  Is  satisfied  the 
efendant  is  either  an  agent,  a  clerk,  or  a 
servant,  he  selects  tbe  tenn  which  pleases 
him  best.  Then,  should  the  proof  sustain 
the  allegation  in  this  respect,  all  Is  well, 
though  It  should  appear  that  one  of  the 
other  statutory  terms  would  be  equntiv 
appropriate."  2  Blsh.  Crlm.  Law,  §  832. 
We  wilt  not  rest  ourdecielonon  thegroiind 
Just  considered.  We  will  examine  the  nest 
presented,  viz.:  "That  it  Is  not  stated 
who  was  the  owner  of  the  draft,  nor  that 
It  was  to  be  collected  (or  the  account  of 
the  prosecuting  witness.  **  Tbe  ownership 
of  the  property  embezzled  must  be  alleged, 
oran  eqniralent  term  used.  "The  own- 
ership must  be  alleged,  and  with  the  same 
accuracy  and  after  the  same  rules  as  in 
an  indictment  for  common-law  larceny." 
2  Blsh.  Crlm.  Proc.  S  320;  2  Arcbb.  Crtm. 
Pr.  p.  564.  "Unless  the  pleader  be  relieved 
from  this  exactness  by  special  statute,  tbe 
gonds  and  ownership  must  be  set  out 
with  the  samecompleteness  bm  In  larrflny," 
2  Whai-t.  Crlm.  Law,  {  1946.  The  words 
of  our  Btatate  viz.,  "  Any  servant  or  agent 
•  •  •  who  shall  wrongfully  use  •  *  • 
money,**  etc.,  "intrusted  to  bis  care,  keep- 
ing, or  possession  by  another,"  does  not 
relieve  from  the  necessity  of  alleging  the 
o  wnersliip.  It  is  not  alleged  to  whom  the 
draft  belonged,  nor  for  whose  account  It 
was  collected.  It  cannot  be  presumed 
tbat  the  prosecuting  witness  the  owner, 
because  of  the  allegation  that  the  drfend- 
ant  was  Intrusted  with  Its  collection  by 
bim. 

We  have  not  hastily  reached  tbe  conclu- 
ulon  before  expressed,  for  those  who  vio- 
late coiifldence  in  matters  of  money  should 
be  punished;  but  we  will  not  decide  that 
an  Information  Is  legal,  drawn  under  a 
■tatnte  adopted  to  punish  any  "servant, 
clerk,  broker,  agent,  consignee,  tmatee, 
attorney,  mandatory,  depositary,  com* 


mon  carrier,  bailee,  **  when  It  is  not  alleged 
that  tbe  draft  nor  the  amount  collect- 
ed belonged  to  the  prosecuting  witness, 
nor  that  it  was  received  and  Its  auoant 
embezzled  by  virtue  of  any  of  the  rela- 
tions above  expressed.  Because  (quoting 
from  tbe  Information)  "he  was  latraiited 
by  one  Willie  Burr  with  tbe  possession  of 
a  certain  draft  for  tbe  snm  of  f20  on 
James  Mieholson,  of  Washington,  La.,  for 
the  purpose  of  collecting  said  amount,  and, 
having  collected  said  amount,  the  defend- 
ant did  feloniously  and  fraudulently  em- 
bezzle, "  etc..  It  does  not  necessarily  follow 
that  he  was  Intrusted,  within  the  words 
or  Intendment  of  the  statute.  It  Is  there- 
fore ord«»ed,  adjudged,  and  decreed  that 
the  Judgment  and  sentence  appealed  from 
be  annulled  and  quasbed  as  not  good  In 
law.  and  that  the  verdict  of  the  Jury  be 
set  aside,  and  tbe  defendant  remanded  In 
custody,  sabject  to  the  orders  of  tbe  dis- 
trict court  of  the  parlsb  of  St.  Landry. 


State  v.  Gournrt  et  al.    (No.  10,742.) 
[Supreme  Court  of  LoulHana.   Jan.  5, 1891.) 
CuiHiNAi.  Law— Sbvbbanob — Evidbncb. 

1.  Whether  or  not  a  severanoe  will  be  Erant- 
ed  la  a  mattw  withia  the  disoretioo  of  the  trial 
Judge. 

2.  The  plea  of  gailty  Uie  co-defaQdants, 
entered  before  trial,  aaa  theaunoonoement  made 
by  the  district  stbmiey  that  their  aonteaBloiia  of 
guilty  would  not  be  |sOTen  on  the  trial  against 
tbe  defendant,  leaves  them  withont  any  defense 
whatever  on  appeal. 

(SyUatm*  by  the  Court.) 

Appeal  from  district  eoort,  parish  of 
Bapides;  Blackman,  Judge. 

W.  H.  Rogers,  Atty.  Qen.,  tor  the  State. 

BftBADX.  J.  Gournet,  Ducot€,  and  Lovel 
Jeansnnne  were  indicted  for  home  nteal- 
Ing.  Tbey  filed  pleas  of  not  guilty.  Jean- 
aonne  moved  for  a  severance.  Subae- 
qnently  Oonrnet  and  Dncot6  withdrew 
their  pleas  of  not  guilty,  and  pleaded 
guilty.  Jeansonne.  a  few  days  after,  was 
tried,  convicted,  and  sentenced  to  three 
years*  hard  labor.  He  appeals  on  the 
gronnd  "  that  theevldence  adduced  against 
his  co-defendants  was  calculated  to  preja- 
dlce"  bis  cause  with  ttaa  Jury,  and  that  he 
wa«  Informed,  at  tbe  time,  of  the  district 
attorney's  Intention  to  "offer  In  evidence 
the  confession  of  one  of  the  defendants  on 
the  trial."  The  trial  Judge  states  In  the 
bill  of  exception  tbat  thedlstrlct  attorney 
announced  to  the  court  before  any  ruling 
was  made,  and  at  the  time  tbe  motion  fur 
a  severance  was  died,  that  he  woald  not 
prove  any  of  the  eonfMslons  made.  Two 
of  the  acensed  then  withdrew  ttuAr  plea 
of  not  guilty,  and  pleaded  guilty;  thus 
leaving  the  accused  Jeansonne  to  be  tried 
by  himself.  The  statement  of  the  bill  dis- 
poses of  tbe  case.  There  Is  nothing  for 
this  court  to  decide.  Whether  or  not  a 
severance  will  be  granted  Is  wltbln  the 
discretion  of  the  conrt.  Further,  the  co- 
defendants  having  pleaded  guilty,  there 
was  a  severance,  and  the  accused  was 
tried  alone.  Judgment  affirmed.  . 
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Hackett  t.  Hib  Cueoitors.   (No.  10,745.) 

(Supreme  Court  of  Louisiana.  April  IS,  1801. 
jSLa.Aim.) 

IXBOLTXIIOT— AmiTOBS'  HSSTINO  —  BlXOTIOH 

Bthdio— APFonnnnNT  or  Bbiuft. 

L  When  the  proc^  verbal  <a  the  meetiiig  of 
creditoni  shows  a  failure  to  elect  a  syndlts,  a  pe- 
tition by  a  creditor  afflrmiDg  the  proceedings, 
and  prayins  to  be  appointed  syndic,  is  not  an 
opposition  required  to  be  filed  withiD  10  days 
axber  the  meeting. 

a.  ObJeoUous  by  an  opponent  to  the  validly 
of  votes  cast  St  the  meeting,  eacamined  and  otot- 
ruled. 

3.  In  ease  of  failure  to  elect  a  syndio,  and 
contest  between  two  creditors  for  appointment 
aa  sjrndk],  the  Judgment  of  the  court  appointing 
the  aberlfl  will  cot  be  overruled  oo  the  ocnn- 
pUUnt  of  one  of  the  applying  creditors  when  the 
result  would  be  only  to  remand  the  case  for 
choice  between  him  and  tds  opposing  candidate, 
which  would  probably  result  la  favor  of  the  lat- 
ter. 

(Syllobiu  bv  Court) 

Ap|>eal  from  civil  district  court,  parish 
ot  Urieans;  Fkanobb  A.  Mosbvr.  Jodi^e. 

Attumtua  Bervsn,  tor  appellants  These 
ffnd  McCarthy.  W,  8.  Parkereon,  tor  ap- 
pellee ThompBOD. 

Feknbr,  J.  At  a  meeting  ot  creditors 
held  for  the  purpose  of  electinisa  syndic 
tbe  result  of  the  vutins  was:  For  L.Mur- 
ray, 6  Totea.  represeoUng  922.346;  for  Hen- 
ry Ttaeao,  89  votes,  representing  f4,437. 
Neither  candidate  harlnii?  obtained  a  ma- 
jority Id  both  numbw  and  amount,  there 
was  no  election.  After  the  filing  of  tbe 
notary's  proc^-mrhal  ot  the  meetiui?, 
Henry  Thece  and  Thomas  J.  McCarthy 
filed  timely  oppositions,  attacking  the 
validity  ol  certain  votes  cast  for  Murray, 
alleging  tbat»  these  being  stricken  out. 
TlieM  received  a  majority  of  votes  In 
nnioiint  as  well  as  In  namber,  and  claim- 
ing that  be  should  be  declared  duly  elect- 
ed. Tbey  further  prayed  that  In  case  it 
should  be  held  that  there  was  no  Section, 
then  that  McCarthy,  a  creditor,  be  ap- 
pointed syndic.  Philip  Thompson,  also  a 
creditor,  tiled  a  petition  allegfug  that  there 
was  no  election,  assigniog  reasons  wby  in 
nn  event  These  should  be  appointed,  and 
anklng  to  be  hinisoll  appointed  syndic. 
These  and  McCarthy  object  to  the  recep- 
tion or  cunnideration  ot  Thompson's  peti- 
tion, on  the  gronnd  that  It  wan  not  filed 
within  "  ten  duys  next  folluwlng  the  meet- 
ing of  crediturs,"  as  required  by  section 
1808  of  the  Bevlsed  Statutes.  This  objec- 
tion might  have  weight  11  Thompson's 
petition  were  an  oppusitlon  to  tbe  pro- 
ceedings before  the  notary ;  but.  Instead 
of  opposing,  It  distinctly  otflrms,  those 
Iirocf*edlng8,  asserts  thut,  as  shown  by 
tlie  proei^s- verbal,  there  had  been  no  elec- 
tion, and  therefore  asking  for  his  own  ap- 
pointment. It  was  competent  for  him  to 
make  such  application  at  any  time  briore 
a  syndic  was  actually  appointed. 

Two  questloHR  remain  for  determina- 
tion: (1)  Whether  These  was  legally 
elected  syndic;  (2)  Whether.  It  not,  Mc- 
Carthy should  bare  been  appointed. 

1.  If  These  recelvedamajorttylaamoDnt 
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of  legal  votes,  he  was  elected.  Lesseps  r. 
Creditors,  7  lia.  Ann.  624.  He  claims  that 
the  votes  of  several  creditors  wno  Toted 
for  Murray  were  illegal,  and  should  be  re* 
Jccted.  We  need  only  consider  the  case  of 
PblHp  Thompson;  for,  if  bis  vote  was 
legal,  Thexe  did  not  receive  a  majority  In 
amount.  The  first  objection  Is  that 
Thompson  appeared  before  the  notary 
and  cast  his  vote  before  tbe  hour  fixed  for 
the  meeting.  The  order  of  court  does  not 
fix  any  hour  of  mpeting,  but  simply  that 
It  should  be  held  on  June  24th,  on  which 
day  Thompson  voted.  Although  he  may 
have  voted  before  tbe  hour  fixed  by  the 
notary  in  his  notices  to  the  creditors,  it  is 
shown  that  be  returned  within  proper 
hours,  and  confirmed  his  vote.  Next,  it 
is  objected  that  be  did  not  swear  to  the 
amount  of  his  debt.  Me  did  swear  to 
the  amount,  but  asked  tbe  notary  to  put 
it  In  pencil,  so  that  he  might  go  to  his 
store  end  verify  it  exactly.  He  subse 
quently  returned,  and  stated  that  the 
amount  was  correct,  and  It  was  then  filled 
in  with  ink.  Both  of  tbe  above  objec- 
tions are  frivolous.  Finally,  it  Is  claimed 
that  Thompson's  entiiv  vote  slionld  be 
disi-egarded.  because,  besides  voting  for 
syndic,  be  also  voted  to  fix  the  terms  for 
sale  of  the  property.  This  does  not  affect 
his  vote  for  syndic,  wblclils  tbe  only  ques- 
tion now  before  ns.  Spears  v.  Creditors,  40 
La.  Ann.  650,  4  South.  Bep.  667.  Thomp- 
son's rote  was  legally  east  and  counted, 
and  It  Isclear  that  Thexe  was  not  elected 
syndic. 

2.  There  being  no  election,  there  were 
two  creditors  applying  to  be  appointed 
syndic, — McCarthy  and  Thumpnon. 
Thompson  was  a  creditor  for  over  916,- 
0(»0;  McCarthy  was  a  crt-ditor  tor  $74.  In 
such  case  of  non-election,  article  181U,  Rev. 
St.,  says:  "It  9ball  be  lawful  for  the 
tndge  *  *  *  to  aothorise  tbe  sheriff  to 
periorm  In  every  respect  the  functions  of 
syndic,  unless  any  ol  the  creditors  should 
chose  to  take  that  change.  In  which  case 
the  Judge  shall  appoint  the  creditor, "  etc. 
In  this  case  the  Judge  had  the  right  to  ap- 
point either  cre<lltor;  but  It  appears  tbat 
Thompson  suggested  that,  to  end  the  con- 
test, be  would  forego  his  claim  if  the  Judge 
would  appoint  the  shei^ff.  The  Judge  did 
appoint  the  sheriff.  If  we  vacated  thin 
appointment,  It  would  not  aothorise  us 
to  appoint  Mc<;arthy.  It  would  simply 
result  In  our  remanding  the  case  in  order 
that  tbe  Judge  might  choose  between 
Thompson  and  McCarthy.  Cai  bono? 
Thompson  prefers  thesherlff  to  McCarthy ; 
McCarthy  and  These  would  doubtless  pre- 
fer the  sheriff  to  Thompson.  Why  pro 
long  a  fruitless  contest  to  the  manifest  In- 
Jury  of  creditors,  whose  Interest  lies  In  a 
prompt  Hqnidation?  We  may  assume 
that,  if  compelled  to  choose,  the  Judge 
would  have  selected  Thompson,  and  that 
be  accepted  the  suggestion  to  appoint  tbe 
sheriff  as  an  alternative  agreeable  to  Mc- 
Carthy and  These.  Why  should  th«y com* 
plain  T  Judgment  affirmed. 

Rehearing  wf  nssd. 
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SOUTHEBK  BEFOBTER.  ToL.  9. . 


(La. 


Btatk  t.  GAaiuiRE  et  al.  (No.  10,7«2.) 

iauvreme  Court  of  Louiatana.  April  18, 1861. 
48  La.  Ann.) 

BTjLTOTBS— BePIU.  BT  iHFUOATIOir. 

1,  In  caM  the  contention  Is  that  aBabaeqnent 
lias  Impliedly  repealed  a  provision  of  a  former 
statute,  a  fair  test  is  to  coa«ider  the  provisions 
of  the  two  as  flctltlouslj  cumulated,  and,  for  the 
purposes  of  decision,  treat  tbem  as  one  statate, 
and.  If  they  appear  to  be  consistent  and  barmo- 
nioua,  there  is  no  such  repeal  implied. 

3.  It  is  well  settled  by  Judicial  oaaou  of 
construction  fiiat  the  law  does  not  faror  rq^eals 
by  implication. 

8.  Unless  statutes  are  expressly  recalled,  or 
are  absolutely  destructive,  tne  one  of  another, 
tbey  wiU  stand  and  co-exist.  Where  they  can 
be  so  construed  as  to  hannooise  for  the  aooom- 
pllshment  of  the  oUeot  to  be  attained,  oourU  are 
powerlesa  to  annihilate  either. 
(SyUabw  by  the  Court.) 

Appeal  from  dletHet  ronrt,  psriih  ol 
Jetremon;  Euii.b  Bubt.  Judge. 

WnUer  U.  Kogf^rs,  Atty.  Oen.,  GervaSa 
Lfcbe,  Dint.  Atty.,  and  James  D.  Heguin, 
lor  the  State.  Lionel  Adama  and  A.  S. 
ItOtlagBt  tor  appelleea. 

Watkins,  J.  The  several  defendantB 
are  charged  In  an  Infonnntion  filed  by  tbe 
dlBtrlct  attorney— the  last  named  In  lilii 
capacity  uf  general  manager  of  the  Lou- 
iKiana  Electric  Light  &  Puwer  Company, 
domiciled  in  the  parish  ul  Orleans, and  tbe 
two  first  named  in  their  reH[>w;tlve  capac* 
ItiM  ul  eropluyeH  of  that  curpuratlun— 
with  hBTing  '*wllllally  and  mallcIouHly 
and  feloniously  cut  a  certain  public  levee 
of  the  state  ul  Louisiana;  kept  and  main- 
tained under  the  authority  thereof,  and 
within  a  levee  district  of  the  same,  and 
situated  In  the  first  ward  of  said  stateand 
parlMh,  In  front  of  the  town  of  McDim- 
oughvllle;"  and  it  is  further  averred  In 
tbe  information  that  the  catting  of  said 
levee  was  done  **  without  lawful  permit  or 
aathorlzatl4»n  of  any  kind,  and  in  viola- 
tion of  section  12  ot  Avt  144  of  the  leg- 
islative sesslun  uf  1^90.  approved  July  10. 
IHUO."  To  this  Information  tbe  said  de- 
fendants tenilei-ed  a  demurrer,  to  the  effect 
that  tbe  a vermenta thereof,  "and  tbe  mat- 
ters therein,  are,  as  therein  alleged  and  set 
forth,  not  Butflcfpnt  in  law  to  compel  them 

*  •  •  to  anawer  thereto."  Wherefore 
they  pray  "judgment,  and  that  •  •  • 
they  bedlsmlflsed  aud  dlHcharged.  "  This 
ilemurrer  waB  sustained,  ami  the  informa- 
tion quashed  and  Bet  aside.  From  the 
Judgment  rendered  in  the  premises  the 
state  is  appellant.  From  "  the  reaaonstor 
judgment,"  puton  record  by  the  trial  Judge 
we  make  the  following  extracts,  as  tbe 
mofit  exact  way  of  stating  the  ease,  as  be 
understood  It:  That  the  defenduntH  were 
Indicted  under  the  twelfth  section  of  Act 
U4  oflKOO,  which  provides  "that  nopublic 
levee  of  thlB  state  shall  be  cat,  for  any  pur- 
pose  whatsoever,  except   for  repairs: 

*  *  *  and  all  persons  who  Bhall  be  gnll- 
ty  of  so  doing  shall,  on  conviction,  be  sub- 
ject to  the  penalties  provided  by  section 
3  of  Act  84  of  1S84. "  Section  3  of  Act  84  of 
1884  provides,  "  timung  other  things,  that 
any  person  who  shall  cut  any  levee  mude 
and  kept  under  the  authority  of  the  state. 
In  vlutation  of  the  provlslona  of  this  act, 
shall  be  deemed  guilty  of  a  crime  against 


tbe  atate,  and  on  conviction  thereof 
*  *  *  shall  be  puntsbed  by  linpriaon- 
ment,  with  or  witbont  bard  labor,  fora 
term  not  exceeding  five  years,  ananotleas 
than  six  months,  and  fined  In  a  suni  not 
exceeding  five  bandred  dollars."  Ue  then 
recites  the  clause  of  section  14  of  Act  144  of 
1890,  which  repeals  "all  laws  or  parts  of 
laws  in  condlct  therewith,"  and  proceeds 
to  say  that  "It  to  clear  that  the  general 
assembly  repealed  the  act  of  1K84,  where 
inconsistent  with  the  act  of  1890,  and  re- 
enacted  tbe  final  clause,  forming  a  parr  of 
the  act  of  1884,  by  a  simple  reference  to 
section  S.  Artirle  80  ot  tbe  constitution 
expressly  prt>vldefl  that  "no  law  ataall  be 
revived  or  amended  by  reference  to  Its 
title,  but.  In  such  casee,  the  act  revived, 
or  section  as  amended  shall  be  re^nacted 
and  published  at  length."  The  accusetl  In 
this  case  demur  to  tbe  Information,  aud 
claim  that  section  12  of  Act  144  4if  the 
Acts  ot  1890  having  failed  to  re-euact  and 
publish  at  length  section  8  of  Act  84  of 
1884,  the  former  is  null,  unconstitutional, 
and  void.  This  seetlon  Is  independent  ot 
tbe  otb»r  provisions  ot  the  act,  and  does 
not  affect  the  validity  of  tbe  law  in  other 
respects. 

Evidently  tbe  Jadge  sostalned  defend- 
ants* demurrer,  and  dismissed  the  informa- 
tion, because  be  entertained  the  opinion 
that  the  act  of  IMW  was  In  conflict  with 
the  similar  proTlslons  ot  tbe  act  of  1*0*4, 
and  therefore  tbe  latter  was  repealed; 
and  the  former,  not  having,  in  ternia,  re- 
enacted,  but  by  mere  reference  attempted 
to  re-enact,  the  penal  clause  of  the  act  of 
1884.  same  was  uoeonatttutional,  on  ac- 
count of  non-compliance  with  article  30  of 
tbe  constitution.  At  least  this  appears 
to  be  the  purport  of  his  ruling,  thuugb 
there  la  nothing  In  the  defendants'  demur- 
rer to  ad  vtoe  as  of  tbdr  complaint  of  the 
Information ;  but, for  tbe  r^aKona  assigned 
by  tbe  Judge,  there  Is  nothing  on  the  rec- 
ord to  Indicate  that  the  unconstltutltm- 
allty  of  tbe  act  of  1800  was  the  matter  at 
isfiue.  The  demurrer  merely  states  that 
the  mattem  set  oat  In  the  Information  are 
"not  Mufflclent  in  law  to  compel  them  to 
answer,"  and  therefore  their  prayer  to 
that  "they  be  dlsmlsaed  and  discharged,'* 
not  that  the  Information  be  qnashed  and 
set  aside.  It  seems  to  us  that  the  pro[>er 
ruling  In  tbe  case  should  have  been  lor  the 
Judge  to  have  declined  to  consider  the 
constitutional  questions  that  were  dis- 
cussed in  argument.and  to  have  overruled 
tbe  demnrrer,  on  the  ground  that  the 
averments  of  tbe  Information  are  ample 
and  aufiicient  In  law,  the  unc<mstItutton- 
allty  ot  the  statute  under  wblrh  It  waa 
framed  not  being  formally  put  at  Issue 
thereby. 

But  as  thedistrlct  Judge  gave  ronaldera- 
tlon  to  thequestlonof  unconstltutlfmullty 
of  the  law,  and  maintained  the  defendants' 
demurrer,  on  the  ground  that  It  waa  un- 
constitntlnnal.  we  tbink  It  preferable  to 
entertain  the  question  also,  and  decide  It, 
rather  than  leave  so  grave  a  complaint  of 
an  Important  act  open  and  undetermined. 
A  comparison  of  the  Judge's  reasons  with 
the  provisions  of  tbe  partlcularsecttons  of 
theaotB  of  1884  and  1890  which  am  drawn 
in  question  here,  dlsuloBM  that  hla  atate- 
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Dient  off  them  la  correct. bofc  onr  opinion  la 
that  bla  dednctlcma  tberetntm  are  Incor^ 
Kct.  The  two  Btatutee  deal  with  the 
same  enhject-niatter.— that  Is,  the  pullce 
maonKt^ment  and  cuiitrol  of  the  completed 
pnblk*  lereee ;  that  or  bplnff  Kenerat  In 
ItH  character,  and  that  or  ISUO  exceptional 
only,  or  merely  amendatory  of  the  former. 
The  former  provided  for  the  Investment  of 
police  lories  with  the  management  and 
control  of  suehl«»ree8:  requiring  them  to 
make  lawd  for  thdr  pruaet-vatlon  and  pro* 
tet'tioo;  to  prohibit  their  cuttiniBT.  except 
for  parposeH  of  th^r  repair  and  i*econ- 
Htrnctlon,  In  certain  defined  particulars; 
and  to  preBcribe  puntBhment  and  penalties 
for  viola tlona  of  said  provlsloua,— the 

fmlna  and  penalties  belnjc  as  stated  In  the 
lulfce's  reasoHH.  The  latter  provides  for 
the  manner  of  pladns  pipes  through  the 
public  levees  for  thepurpoHOs  of  Irrigation, 
and  utherwlHo;  fo**  the  removal  of  existlnit 
rlre  Satues,  and  other  condnlts  therefrom ; 
and  (o  prohibit  the  cuttlnjc  of  the  puhllc 
levees,  and  to  punish  any  person  orTendlnR 
Bfi^lnHt  this  act.  Section  12  declares  that 
"all  persons  who  shall  be  frailty  of  so  do- 
Ini5**— that  Is,  of  enttloK  the  levees  In  con- 
travention ut  that  act— "shall,  on  convic- 
tion, be  snbject  to  the  penalties  provided 
for  by  section  8  of  Act  ft4  of  the  jceneral  as< 
«en)bly  apiiroved  July  10, 18x4;"  and  sec* 
tlon  14  provides  "that  all  lawn,  or  parts 
of  laws.  In  cimfllct  with,  contrary  to,  or 
Inciinalstent  with,  the  provisions  of  this 
act,  be.  and  the  same  are  hereby,  re- 
pealed." The  Important  question  Is,  did 
the  act  ot  1S90  repeal, In  termH  or  t)y  impli- 
cation, the  act  of  1SN4?  To  this  question 
we  feel  conxtralned  to  make  a  negative 
reply.  Tlie  only  question  with  wht<-b  we 
are  presently  concerned  Is  the  i>enal  clause 
of  the  act.  In  the  act  ot  1H90,  do  punish- 
ment fa  provided;  bot  the  B|>eclt1c  dec- 
laration Is  therein  made  that  all  |)ersons 
who  shall  he  KUllty  of  any  violation  of  Its 
provisions  shall, on  conviction,** besnblect 
to  the  penalties  provided"  In  section  :i  of 
Act  S4  of  1884.  By  the  clearest  possible  In- 
erenee  the  provisions  ol  the  act  of  1884 
on  this  subject  were  left  In  force  and  are 
specialty  referretl  ti>  and  confirmed  by  the 
act  of  1890.  There  was,  evidently,  no  In- 
tention on  the  part  of  the  freneral  aHsein- 
blyto  rppeal  or  modify, in  the  sllxhtcHt  de- 
(cr»*e,  the  provisions  of  the  act  of  li^,  nor 
did  It  do  so.  In  substance  or  effect.  The 
purpose  of  the  act  of  1890  was  to  amend 
ihv  act  of  18^4  in  certain  particulars, 
leavlnff  the  (renal  clause  of  that  act  In  fnll 
force  and  effect.  The  test, — and  u  perfect- 
ly fair  one,  w-e  conceive, — In  matters  ot 
implie<l  repeals,  is  to  cumulate  into  one 
statute  the  provisions  of  the  two  statntes, 
and,  tor  the  purposes  of  decision,  consider 
them  together ;  and  if.  In  such  cm se,  they 
appear  to  be  couHlstent  and  harnionloDS, 
there  is  no  Implied  repeal  ot  any  ot  the 

fro  visions  ol  the  former  by  the  latter  law. 
n  state  v.  Judge,  83  La.  Ann. 733,  we  have 
a  clear  and  very  correct  expositlim  of  this 
view.  We  said  In  that  cane :  "  Nothiofi:  Is 
l>etter  settled  than  that  the  law  does  not 
favor  repeals  by  Implication.  Statutes, 
unless  expressly  recalled,  or  nbaolotely 
destructive,  the  one  of  the  other,  will 
stand  and  co-exist.  When  atatntes  *  •  * 


can  be  so  coostnied  aa  to  be  made  to  har^ 
moolse  and  to  prove  ancillary,  the  one  to 
the  other,  tor  ths  accomplishment  ot  the 
object  intended.  It  would  be  wr4>nfc  to  an- 
nihilate either.  The  court  would  be  pow- 
erless to  do  so. "  The  act  ot  1884  Is  still  la 
full  force  and  effect  In  reepect  to  punish- 
ments, ami  the  amendatory  act  of  1K90 
did  not  repeal,  modify,  or  amend  It  in  any 

Siartlcnlar.  Uence  there  was  no  occasion 
o  re-enact  It,  or,  rather,  to  attempt  Its 
re  enactment.  This  would  have  been  dual 
and  fruitless  lefflslatloo.  The  Judfcment 
appealed  from  Is  erroneous,  and  must  lie 
reversed.  It  Istherelonjordered.adJuflKed, 
and  decreed  that  the  Judgment  of  the 
conrt  appealed  from  be  annulled,  avoided, 
and  reversed;  and  It  is  now  ordered  that 
the  Information  be  reinstated,  and  the 
cause  remanded  to  the  court  a  gnn,  tu  be 
theralQ  proceeded  with  according  to  law. 

Beheariag  refosed. 


Nbwhan  at  a/,  v.  CAifNON,  Bbolff,  et  «l. 
(No.  IO,Slfl.) 

(Supreme  Court  of  Louigiana.  April  87,  UBL 
48  La.  Ann.) 

CoHTLioc  or  Laws  —  Salbs  op  CuTnu  —  Vaa- 
voR't  Pkitilbos. 

1,  Bales  made  to  Loaisiana,  by  Sfrentsof  non- 
resident vendors  havlDg  power  to  make  complete 
and  bindinff  contracts  of  goods  to  be  delivered 
and  artually  delivered  to  Louisiana,  oonatltute 
Loaisiana  oontraots,  subject  to  Loaisbuta  law, 
and  entailing  tbe  vendor's  privilege. 

2.  Art.  S280,  Rev.  CWll  Code,  exolndes  the 
vendor's  privileKe  on  merchandize  sold  only 
when  tbe  goods  have  been  unlocked,  and  so 
mixed  with  other  goods  of  tbe  purchaser  that 
their  identity  can  no  longw  be  esublished. 

8.  The  vendor,  who  clalins  a  privilege  apon 
nerohandlze  sold  which  has  been  unpaoked  and 
mixed  with  other  goods  of  the  pun:haser,  must 
clearly  show  that  they  remain  captibla,  by  In- 
spection, of  identtflcatlon,  and  must  identify 
them  with  reasonable  certain^. 
(SyUiibiu  by  the  Court.) 

Appeal  from  district  court,  pariah  of 
Avoyelles;  A.  V.  Coco,  Judfce. 

Thorpe  A  Peterman,UiT  appellants.  IV. 
Hall  and  Irion  &  Lafargae,  tor 

Frnnbk,  J.  Thecasepreaenta  a  contllct 
between  plaintiffs,  who  are  attaching 
creditors,  and  certain  creditors  who  claim 
the  vendor's  privilege.  l>.  Riom  was  a 
merchaut  carrying  a  general  stock  ol  mer- 
chandise, the  whole  ol  which  was  attached 
by  U.  ft  O,  Newman.  Thereupon  numer- 
ous other  creditors,  who  rlaluiefl  privlltice 
as  vendors  on  particular  portions  of  the 
stock,  sued  Blutn,  and  Issued  writs  of  seq- 
uestration, under  which  they  seiised  tne 
goods  on  which  they  resprctively  clalme*! 
the  privilege,  which  goods  were  already 
In  the  hands  of  the  aherfft  under  New- 
man's attachment.  Tbe  whole  stock  was 
sold  under  order  of  court,  the  variouit  lots 
ofKOods  on  which  prlvilefres  wereclalmtnl 
being  appraised  and  sold  separately.  The 
several  suits  were  separately  tried.  H.  & 
C.  Newman  obtained  Jiidrrment  against 
Blum,  with  privilege  on  the  property  at- 
tached. The  other  credltoraalsoobtalned 
Jndicmenta  against  Blum,  ncogntalng  tbe 
prlvil^ea  claimed  on  the  particular  goods 
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neqaeatered.  Although  H.  &  C.  Newman 
were  not  pnrtles  to  the  sevaral  sequestrar- 
tlone  brouffbt  by  the  uroditora  clalmins 
privHeKe.  au  agreement  1b  found  In  the  rec- 
ord under  which  their  attorne.vf)  were  ac- 
corded and  exercised  the  right  to  take 
part  Id  the  trial  and  argument  of  aald 
caBee;  and  It  wae  Further  agreed  that,  "in 
the  event  o(  Bubeequent  proceedings  (or 
Indicia!  rltstributlon  of  aaid  fund,  the  evi- 
dence offered  at  the  original  trials  of  said 
Bulta  he  used  la  said  proceedings  lor  dlstrl- 
botloD,"  and  also  that.  In  event  of  apppal 
from  the  Judgment  of  dlBtributlon,  the 
said  evidence  Hhould  be  copied  in  the  rec- 
ord. The  BuggeBtlon  is  advanced  that, 
by  reason  of  this  participation  of  H.  ft  C. 
Newman  in  the  trial  of  the  sequestratton 
-BUitH.tbe ludgments  rendered  tlierein  itave 
the  force  of  the  thing  adjudged  against 
tUemt  but  we  thinK  the  whole  tenor  of  the 
agreement  Indicates  that  its  sole  porpoae 
was  to  avoid  the  retaking  ol  testimony  in 
the  diHtrlbntlon  proceedings,  by  allowing 
the  attaching  creditors  to  exercise  tlie 
rtght  of  croBB-exaiuination  and  arguiuent 
In  the  original  solts.  We  think  the  at- 
taching creditors  aro  not  bound  by  the 
Judgments  thusrendered, but  liad  the  right 
to  contest  the  privileges  claimed  in  the 
dlstrlbntloD  proceedings  and  on  appeal 
therefrxini.  The  present  appeal  is  taken 
from  the  final  ]udv:tnent  of  distribution 
arising  on  a  rule  taken  on  thesheriCf  by  H. 
ic  C.Newman  toBhowceuiw  whylieshoald 
nut  pay  over  to  them  the  proceeds  of  sale 
rentalning  In  his  hands,  to  which  rule  the 
creditors  claiming  special  privileges  were 
made  parties.  The]udgmi>nt  allowed  the 
several  privileges  claimed,  ol  which  the 
appellant»H.  &  C.  Newman  complain  on 
various  grounds. 

1.  Two  of  the  creditors  claiming  privi- 
lege, viz.,  ScharFf  Bros,  and  the  Mansar  ft 
Tebbetts  Implement  Company,  are  mer- 
chants of  at.  LouIb,  and,  as  to  them,  the 
point  Is  made  that  the  sales  were  Missouri 
contracts,  governed  by  the  law  of  that 
state,  whii*h  doen  not  recognise  the  ven- 
dor's privilege.  The  evidence  Is  very  posi- 
tive That  the  sales  were  madein  Louisiana 
by  ageutB  of  the  vendors,  who  had  full 
power  to  make  final  and  binding  con- 
tracts, and  that  the  goods  Hold  were  to 
be  delivered  and  were  actually  delivered 
and  accepted  In  Louisiana.  There  Is  no 
room  for  controversy  that  such  a  dealing 
locates  the  sate  in  Louisiana,  and  subjects 
it  to  our  law.  The  case  of  Claflin  v. 
Mftiver.  41  I>a.  Ann.  1048,  7  South.  Rep.  1»9, 
relied  on  by  appellants,  is  really  authority 
agalnnt  them,  tiecause  theahseuceof  the 
characteriaties  aimve  stated  Is  made  the 
conspicuous  reason  for  the  denial  of  the 
privilege  there  clalmf^d. 

2.  We  cannot  apprtive  the  construction 
sought  to  be  placed  by  appellants'  counsel 
on  article  32;iU  of  our  Code,  which  Is  as  fol- 
Iootk:  "When  the  thluns  reclaimed  consist 
in  merchandise,  which  Is  sold  iu  bales, 
packages,  or  cases,  the  claim  shall  not  be 
admitted  If  they  have  been  nntted,  un< 
packed,  or  taken  out  of  the  cases,  and 
mixml  with  other  tilings  uf  the  same  nat- 
ure, belonging  to  the  pnrchaBer.  so  that 
their  identity  can  no  longer  be  estab- 
lislied."  GiMinsel  contends  that  the  mere 


facts  of  unpacking  and  mixing  with  other 
goods  of  the  purchaser  are  Intendud  to  ex- 
clude the  claim,  and  that  the  qualification, 
"so  that  their  identity  can  no  longer  be 
established,"  onl^  assigns  the  reas  jq  why 
the  legislator,  ordained  the  exclnsiun. 
This  construction  deprives  the  qaallflcar 
tlon  of  all  force  and  effect,  and  would  give 
the  statute  the  same  meaning  which  it 
would  have  If  it  hud  not  been  Inserted  at 
all.  This  Is  contrary  to  sound  rules  of 
construction,  and  we  think  It  very  clear 
that  the  statute  means  sach  a  mixing 
with  other  goods  of  the  purchaser  as 
would  dluabio  the  vendor  from  establish' 
lag  thefr  identity. 

8.  Nothing  remains  except  an  examlna- 
tluu  of  the  evidence  In  the  several  caHes  to 
establish  the  identity  of  the  goodn  on 
which  tben>spective privileges  areclaimeil. 
So  tar  as  the  claims  of  L.  iioduhaux, 
Seharff  Bros.,  and  thf>  Mansur  ft  Tebbetts 
Implement  Coiapany  are  concerned,  we  do 
not  understand  that  there  Is  any  dispute 
that  they  have  sufficiently  established  the 
Identity  of  the  goods  Bold  by  them.  The 
claims  of  A.  Lehman  &  Co.,Jaubert  Bros., 
A.  Baldwin  &  Co.,  and  tlie  Ualler  Manu- 
facturing (*ompany  pruBcnt  serious  diffi- 
culties. Lehman  &  Co.  and  Jaubert  Bros, 
are  Jobbers  in  dry  goods,  dealing  in  goods 
not  mannfactured  by  themselves  or  dealt 
In  exclusively  by  them.  Theevldence  ilon 
not  satisfy  us  that  a  large  portion  of  the 
goods  sequestered  hy  them  remained  in 
such  a  sltuatltm  that  their  Identity  could 
be  established.  They  seem  to  have  based 
their  identification  laneely  upon  the  claim 
that  all  the  dry  goods  found  in  Slum's 
stock  had  been  bought  from  their  firms, 
and  that  whut  did  not  belong  tu  one  be- 
longed to  the  other.  This  la  not  the  kind 
of  identification  required  by  the  law.  The 
goods  themuelvtis  must  remain  capablo  of 
identification;  otherwise  the  prlvll^e  Is 
lost.  Theevldence  altogether  is  un.-iatis- 
factory  and  contradictory.  Doubtlesw  a 
part  of  the  goods  were  Batlsfactorlly  Iden- 
tified, but  another  purt,  consisting  of 
numerous  remnants  of  staple  goods, 
wbich  might  hare  been  bought  trom  any 
dealer,  certainly  did  not  admit  of  such 
identiflcatiim.  The  record  does  not  pre- 
sent the  means  of  distinguishing  those 
which  could  from  those  which  could  nut 
be  identified,  or  what  were  Che  respectivo 
prices  brought.  The  claim  of  A.  Baldwin 
&  Co.  Is  Hubject  to  similar  objectittns, 
and.  In  addition,  the  fact  Is  exhibited  by 
the  record  that.  In  the  cane  of  several  arti- 
cles, the  number  identified,  sequestered,  and 
sold  actually  exceeda  the  number  sold  to 
Blum.  Thus,  while  thu  account  sued  on 
exhibits  sales  of  only  2doxen  batuhetb,  4 
French  pots,  etc.,  the  list  of  goods  Identi- 
fied and  sold  by  the  sheriff  shows  4  doxen 
hatehetR,  21  French  pots.etc.  Tiiisshowa 
how  uncertain  was  the  means  of  Identifi- 
cation, when  applied  to  nuch  goods  as 
cow-bellB,  sheep-bellB,  files,  monkey- 
wrent'lies,  paint-pots,  ovens,  chains,  coil 
of  roi>e,  etc.  The  account  of  the  Hall^ 
Manofactnrlng  Company  eomprlsea  tin- 
ware of  which  they  were  manufacturers, 
and  hardware.  Theformerwasdoubtless 
easily  and  properly  Identified.  But  their 
identification  of  the  articles  ol  liardware 


Digitized  by  Google 


(XXEP  &  LOUISVILLE  A  JS.  R.  GO. 


nlilblbt  the  same  uncertainty  m  that  of 
A.  Baldwin  ft  Co.  Tbeyaleufdentlfted  end 

Beqneatered  a  ffrttater  number  of  aereral 
artlclea  than  appeared  on  tbelrown  ac- 
cuanta.  We  have  no  doubt  tbat  all  of 
thene  parties  have  Identified  and  areentl* 
tied  to  prlTllege  on  some  of  the  Kooda  ae- 
qneatered  by  them,  bnc  not  aa  to  all;  and 
the  evidence,  ae  now  preaented,  does  not 
raable  na  to  dlatlnffuiab  batwesn  them. 
It  may  be  tbat,  under  a  remanding  of  the 
cause,  they  may  be  able  to  ]iupruve  the 
rertaloty  of  their  IdentlQcatlun,  and  to 
separate  the  price  of  the  ffO"dB  properly 
Identified  from  thatof  those  which  cannot 
be  Identified.  It  Is  therefore  ordered,  ad- 
]udKed»and  deereed  that  the  Jndg;ment  ap- 
pealed from.  In  so  far  aa  tta«*  claims  ol 
HiTbarff  Bros..  Leon  Godehaax,  and  the 
Manaiir  ft  Tebbetta  Implement  Company, 
be  now  affirmed;  and  that,  in  other  re- 
apecta,  the  same  be  avoided  and  reversed, 
end  the  case  remanded  for  further  pro- 
eeediuKS  accordinjc  to  law  and  the  views 
hen'ln  expressed ;  costs  to  abide  the  final 
determination  of  the  caase. 

Rohearlng  refused. 


Copp  T.  L0UIBTIL.LB  ft  K.  R.  Oo.  (Kg,  lOr 
764.) 

(Supreme  Court  of  Ijoniiatana.  April  S7, 186L 
ft  La.  Ann.) 

JuBiflDicnoit  or  Fbdebu.  Codrts  —  Iktbbstats 
CoMHBRcs  Act— Emfobcehbkt  or  Fsnalties. 

1.  A  legal  or  equitable  rlgbt  under  state  laws 
may  be  prosecuted  before  state  courts,  and,  when 
the  partiefl  reside  In  different  states,  before  fed- 
eral ooiuts,  sDbleot  to  this  qualification ;  tbat, 
when  a  rigbt  arises  under  s  law  of  tbe  United 
Btates,  congress  msj  give  tbe  federal  ooarta  ex- 
clusive JurisdlctiOQ. 

2.  If  an  act  of  congress  gives  a  penalty  to 
a  party  aggrieved,  without  specifying  a  remedy 
therefor, It  may  he  enforcea  in  a  state  coai-t; 
hut  if  a  right  Is  confOrred  by  statute,  or  a  ape- 
ciflc  remedy  Is  provided,  or  a  new  power  and 
means  of  execution  are  granted,  tbe  right  can 
be  enforced  only  In  tbe  aiode  prescribed  by  tbe 
act. 

8.  A  party  who  seek  damages,  alleged  to 
have  beon  sustained  in  consequence  of  the  vio- 
lation by  a  common  carrier  of  tbe  Interstate 
commerce  law,  as  the  act  OTOVldes  for  redress 
by  prooedore  either  before  the  commission,  or  by 
suit  before  the  federal  court,  cannot  bring  salt 
before  the  state  ODort,  whloh  Is  without  Jurla- 
diction  to  enforoe  the  rl^Kt.  but  Is  celegated  ex- 
closively  to  the  commission  or  tbe  fedc^  court; 
otherwise,  the  party  would  have  a  third  alter- 
native or  mode  of  redress,  not  contemplated  by 
tbe  act,  by  which  he  is  restricted  to  one  of  two 
remedies. 

ISytlatnu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleaua;  Francih  A.  Monrur,  Judge. 

B.  /f.  Forntan,  for  appellant.  Bayne, 
Deoegn  ^  Baytw,  for  appellee. 

Brrucdrz,  C.  J.  Thla  la  an  appeal  from 
a  jodKnient  suHtftlning  a  plea  to  tbe  lurla- 
diction  of  a  atate  court,  relefcatliiff  the 
plaintiff  to  tbat  of  a  federal  court.  The 
action  arlftes  nnder  the  act  of  congress 
known  as  tbe"  luteretate  Commerce  Act," 
and  Is  for  the  recovery  of  damages  lor 
averred  unlawful  discriminations  by  d^ 
fendant,  fcajnrions  to  plaintiff,  for  the 
transpurtfttlon  of  coal  from  another  state, 


for  several  years.  Tide  24  St.  at  iiarge, 
p.  882.  %  0.  The  section  relied  nn  la  to  the 
effect  "that  any  person  or  persons,  claim- 
ing to  be  damaged  by  any  common  car- 
rier, subject  to  the  provfslona  of  this  act, 
may  either  make  complaint  to  the  com- 
mlsaton  aa  hereinafter  provided  fur.  or 
may  bring  8ult,ln  his  or  tbeir  own  behalf, 
for  tbe  recovery  of  damages  for  which 
such  common  carrier  may  be  liable  nnder 
tbe  provisions  of  thia  act,  in  any  district 
or  circuit  court  of  the  United  States  of 
competent  Jurisdiction ;  but  Huch  person 
or  persona  shall  not  have  the  right  tu  pur- 
sue both  of  said  remedies,  and  must  In 
each  case  elect  which  one  of  tbe  two  meth- 
ods of  procedure  herein  provided  for  he  or 
they  will  adopt. "  After  referring  to  the 
ruling  of  the  United  bltates  supreme  court 
in  tbe  Case  of  Clafllu.  98  U.  8.  186. 187. 
which  is  in  point  on  tho  queatlon,  the  dis- 
trict Jndge  has  well  said:  "The  generiU 
rule  Is  that,  where  a  particular  remedy  is 
provided  by  law,  such  remedy  muHt  be 
Bought,  to  the  exclusion  of  all  others,  in 
tbe  cases  conteuptated  by  the  atatute; 
*  *  *  otherwise  a  persou  claiming  in- 
jury, under  the  act  of  congress,  Instead  uf 
being  compelled  to  elect  which  one  of  the 
two  methods  of  procedure  provided  by 
tbe  act  he  nlll  adopt,  would  be  afforded 
a  third  alternative,  not  contemplated  or 
provided  foe  by  theeald  act;  and  this  in 
violation  of  ita  express  terms,  whereby  he 
la  limited  to  a  choice  between  two  reme- 
dies.' The  auth<irlty  refeiTed  to  contains 
the followinglanguage:  "A  legal  or  equl- 
tableright  acquired  under  state  laws  may 
be  prosecuted  In  the  atate  courts,  and 
also.  If  the  parties  reside  in  different 
atates,  In  the  federal  courts.  So  rights, 
whether  legal  or  equitable,  acquired  nn< 
der  the  laws  of  the  United  Stat<^,  may  be 
prosecuted  In  the  United  States  courts,  or 
in  the  state  courts  competent  to  decide 
rights  of  the  like  character  and  class,  aub- 
Ject  to  this  qualification,  that,  where  a 
right  arlaea  under  a  law  of  the  United 
States,  congress  may.  If  it  see  fit,  give  to 
tbe  federal  courts  exclusive  Jurisdiction. 
This  Jurisdictlun  Is  sumetlmea  exclusive 
by  express  enactment,  and  some  times  b,v 
Implication.  If  an  act  of  congress  gives 
a  penalty  to  a  party  aggrieved,  without 
specifying  a  reuiedy  for  Its  enforcement, 
there  is  no  reason  why  It  should  nut  be 
enforced,  if  not  provided  otherwise,  by 
some  act  of  congresa,  by  a  proper  action 
in  a  atate  court. "  In  the  Instant  case  the 
right  asserteil  by  tbe  plaintiff  Is  claimed 
under  an  act  of  congress  which  specifies 
the  remedy  for  Ita  enforcement.  This  cir- 
cumstance suffices  to  evidence  that  con- 
gress saw  fit  to  give  the  federal  courts  ex- 
cluslre  Jurisdiction.  Tbe  motive  which 
Induced  such  legislation  may  have  been, 
and  no  doubt  is,  to  create  one  entire  and 
complete  system,  and  provide  for  the  nec- 
essary uniform  machinery  to  make  It 
effective  on  an  important  and  vital  sub- 
ject of  national  Interest.  See,  further, 
Suth.  St.  Const.  S  3»9;  Pudley  v.  May  hew, 
3  N.  Y.  9;  The  Moses  Taylor,  4  Wall.  429; 
Martin  v.  Hunter.  1  Wheat.  834;  Ex  parte 
McNIel.  18  Wall.  236.  Tbe  aathoritlea  re> 
ferred  to  by  the  appellant  do  not  soetalu 
bis  position.  Jndgmeii  t  affirmed. 
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Statb  t.  Patkrno.  (No.  10.832.) 

ifSupreme  Court  cf  Louisiana.  A^l  97, 189L 
w  La.  Ann.) 

V»KHBB  Jbopabot— Sonricia^roT  ow  Pun.—  Bn- 

DBNCB  OP  CRARACTBB. 

1.  Jeopardy  of  aocused  does  not  begin  nntil 
is  oompleted  and  swcon,  and  prior  to  that 
tbe  state's  attorney  nolle  prosequi  ttaa 
iBdfctmeBt  without  prejadice  to  new  proceed- 
tafts  for  same  offense. 

8l  Plea  of  I(x*mer  Jeopardy  when,  on  its  face^ 
■had  In  law,  is  demurrable,  and  may  be  decided 
by  judge  without  reference  to  the  lury. 

3.  Evidence  of  bad  character  ox  partyinjured 
■ot  admissible  when  aocused  was  the  attacking 
fmi  ty,  and  the  attaeic  was  not  neoesssry  for 
«air-4lefenM. 
{SyUabuB  bu  0m  Court) 

Appeal  from  district  eoart,  parish  of 
J^fayette;  Okthkk  C.  Moutun,  JadKe. 

Joseph  A.  CbHrgtflsnwi  Crow  Ulrmrd,  tor 
appellant.  Waiter  B.  Rogers,  Atty.Uw., 
!fur  Che  8t«te. 

Fbnnbr.  J.  The  drfendant  complalmof 
"the  orerrnllnsr  »I  hla  plea  of  former  jeop- 
ardy, ba^ed  un  the  fact  tbat.nnder  a  prior 
Indictment  (or  the  name  uffenae,  the  ilin- 
trict  attorney  liad  enters  a  oolle prospqai 
-doiinK  the  inipanellnie  nt  the  ]ory,  and  be- 
ffure  the  Jury  had  been  eurapleted.  All  au- 
Churities  afcree  that  the  Jeopiirdy  uf  an 
■accDHed  duw  nut  befttn  natll  the  Jory  ia 
fnlly  Impaneled  and  Bwom.nnd  that  prior 
thereto  the  etate'a  attorney  may  nolle 
.proHfqat  the  indictment  without  prejudice 
to  new  proc«>erlln>r8  for  the  Kame  offciiBe. 
1  Bieh.  Crim.  Law,  §fi  1014, 1015;  1  Wiiart. 
'Crim.  l*aw,  f)90.  Complaint  Is  also  made 
-of  the  judtre'a  refneal  to  refer  the  a  bo  re 
plea  to  thejnry  The  plea  on  ita  face  was 
•notKoodln  law,  and  was  clearly  demur- 
rable. It  Invulred  no  matter  Tur  a  jnry, 
and  the  Judxe  acted  eorrei-tly  In  overrul 
•Infclt.  Error  iRchurjredln  the  refusal  of 
the  ludge  to  admit  evidence  of  the  dan- 
.-KerouB  character  of  the  protnecotor,  on 
whom  tli3  uffenne  was  committed.  The 
Jotlce's  statement  shows  that  no  founda- 
tion had  been  laid  fur  the  admlashm  of 
■uch  evidence.  He  savs:  "Defendant 
was  keeping  an  oyster  saloon,  and  Will- 
iam Malnwarinfc  went  In  to  get  oysters 
'OD  creillt.  Defendant  refused,  and  some 
hot  words  were  exchanged,  and  William 
iplckrd  np  the  vinegar  bottle  on  the  coun- 
ter to  ntrike  defenuaut  with.  Defendant, 
-with  an  oath,  ordered  William  out,  and, 
Jeaving  the  bottle  on  the  counter,  the  lat- 
ter went  out  on  the  sidewalk  In  front,  but 
when  he  hnd  reached  the  sidewalk  he  told 
■defendant  that  lie  had  cursed  him  while  In 
blM  eHtabllHtiment.  but  could  not  du  so  on 
the  outside,  upon  which  d«^Tendant  drew  a 
■rerolver,  pointed  It  at  William,  walked  up 
with  revolver  In  baud  and  struck  the  lat- 
ter, at  the  same  time  holding  the  revolTer 
pointed  at  his  head.  After  having  re- 
ceived the  blows  from  defendant,  William 
iitrock  him  with  his  f1>it,  and  broke  away 
In  a  run,  and,  while  he  waerunnlnga«\  ay, 
-defendant  shut  at  him  when  at  a  dlHtance 
of  twenty-five  or  thirty  feet.  There  Is  no 
eridencethatWilllam  wna  armed,  or  made 
any  overt  act  other  than  above  stated." 
The  shooting  is  the  offense  tor  which  de- 
fendant Is  pnisecuted.   It  Ifl  clear  that,  in 


the  renewal  of  the  fracas  after  William 
had  left  the  saloon,  defendant  was  the  at- 
tacking party,  and  that  this  attack  and 
subsequent  shooting  were  done  at  a  time 
when  defendant  was  not  In  danger,  and 
when  in  no  way  necesHa*-y  for  his  self-de- 
fense. This  absence  of  danger  and  of  any 
Decesslty  for  wlf  defense  leaves  no  tonnda- 
tion  for  evidence  of  character.  I  Wtaart. 
CrIm.  Law,  S  Ml;  2  Blsta.  Crim.  Procs.  Si 
61U,  613.  Jodsmeot  affirmed. 


Nkw  Orlkans  Nat.  Bane  t.  Saqx^ig  Cot- 
ton Wabbuousb  ft  CoicpBESB  Co.  e£  al. 
(No.  10.747.) 

(Stqmsnw  Court  of  XouMona.   Ms7  U,  1881. 
46  I*.  AM.) 

RtOHT  TO  BCBBOOATlOir. 

It  la  of  the  essence  of  legal  sobroffatlOD 
that  the  person  making  the  payment  sbonld  be  a 
Uiird  person  in  respect  to  the  obligee  of  the  dettt 
he  Is  seaktuff  to  prime  thereby,  and  that  he 
should  himself  be  a  creditor  of  lafwior  rank  of 
the  common  debtor  whose  debt  he  pays. 
(Sytlatm  bv  (he  Court ) 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  Frrdkkick  D.  King,  Judge. 

IV.  S.  BfnetHet,  for  appellant.  JS.  How- 
ant  MeCaleb,  for  apiiellee. 

Watkinb,  J.  The  controversy  presented 
by  the  syndic's  appeal  In  his  right  of 
priority  over  plaintiff,  as  seising  creditor, 
and  the  New  Orleans  ('anal  ft  Banking 
Company,  In  a  dlHtrthntlouoT  the  proceeds 
of  the  sale  of  certain  hypothecated  pnip- 
erty  of  the  defendant ;  said  procetHls  being 
Insufficient  to  pay  the  demands  of  all. 
The  following  is  a  summary  cf  the  facta  aa 
they  appear  of  reeonl,  vU.:  On  tbe  ^th 
of  4uly.  IMM,  the  widow  and  belra  of  Via- 
eoanc  Morand  sold  to  J.  B.  Latlande  sev- 
eral lots  uf  ground  situated  In  tbe  flmt 
district  of  the  city  of  New  Orleans  ff>r  the 
price  of  tn.UOO,  of  which  93,666.66;^  waH 
paid  in  cash,  and  for  the  balance  said  pur- 
chaser execnteil  three  notes,  of  92.444.44  4-9 
each,  to  his  own  order,  and  Indorsed,  and 
payable  at  one,  two.  and  three  years  after 
date,  and  secured  by  vend(»r's  lien  and 
mortgage.  On  the  2\Bt  of  May,  18S9.  LaX- 
lande  sold  said  property  to  tbe  deffndanc 
fur  the  price  of  940.000,  of  which  92,000 
WHS  paid  In  cash,  and  for  the  residue  said 
purchaser  executed  its  five  several  prumls- 
sury  notes,  payable  to  Its  own  order,  and 
lDd<irsed.  fur  9^,133.30  each,— one  at  one 
year,  two  at  two  years,  and  two  at  three 
years,  after  their  diite, — and  secured  by 
vendor's  lien  and  mortgage,  and  aHsunied 
tbe  payment  and  discharge  of  Lalltinile's 
three  nutes  above  dedcrihed,  and  released 
hlin  therefrom.  The  three  notes  of  Lal- 
lande  passed  Into  the  possettsion  f>f  Henry 
A.  Horlne,  and  he  placetl  thrm  with  the 
American  National  Bank;  and  of  the  five 
notes  of  the  defendant  two  were  by  L*al- 
lande  pledged  to  the  plaintiff,  and  three 
were  likewise  pledged  to  the  Canal  Bunk. 
On  the  maturity  f)f  the  one  first  fulling 
due.  plaintiff  foreelosefl  the  mortgage.  In 
executory  proceedings  HgatuHt  the  defend- 
ant, and  the  property  was  adjudicated  at 
the  price  of  936,000  in  cash, for  the  account 
of  the  plaintiff  in  execution  and  the  ('anal 
Bank.   On  the  day  otaale,  Horlne  filed  a 
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third  oppcMltloii,  claiming  the  liybt  to 
hare  hid  tbree  notes  paid  onto!  the  pro- 
ceetls  by  preference;  and  Sonlat,  eynrlic, 
filed  a  like  opposition,  allegloghlarlKht  to 
be  paid  by  prefereuce,  alno,  the  amoanfc  he 
clalmB  to  have  been  paid  by  Lallande  In 
dlHcharfce  of  the  Interent  on  the  notes  held 
by  Horine,  and  other  amounts  be  clalnia 
to  have  himself  paid  In  intinrance  pre- 
mlDiuB  on  polidea  issued  on  the  property 
tnortsaEed,  and  the  taxes  aHSessud 
Hfcainst  it  while  tinder  the  mortgage.  The 
demand  nt  Horlne  was  sustained,  and  ac- 
qniesced  In  by  the  plaintiff;  but  that  of 
the  oyndle  was  rejected,  and  he  faae  ap- 
pealed. 

The  qneaUon  lor  decision  la  whether  the 
district  eoart  erred  In  refuslns  to  hold 
that  the  Insolvent  estate  of  Lallande  be- 
came legally  snbroKa ted  to  the  snperior 
rights  and  piivll^es  of  the  persons  to 
whom  he  and  his  syndic  had  made  pay- 
ments; and  therefore  In  refusing  to  decree 
the  syndic  entitled  to  be  paid  by  preference 
over  the  plaintiff.  From  the  facts  appear- 
ing In  the  preceAlnic  atateroenl,  Lallande 
was,  at  the  time  he  made  the  payment  of 
Interest  on  the  three  notes  that  were  held 
by  Horlne,  still  honnd  as  the  orlglnHl 
obligor  thereof,  capital  and  Interest,  not- 
withstanding the  defendant  had  asKuraed 
their  payment,  and  had  contracted  and 
c<iveaanted  to  dlttcharge  him  from  his  obli- 
gation as  a  part  ol  the  price  of  the  pro[>- 
erty  mortgaged.  The<«  Is  no  proof  that 
Horlne  had  ever  consented  to  Lallande's 
discharge,  and  the  counsel  for  the  syndic 
roDce<)es  that  he  was  not  released.  This 
Mng  the  coae.  It  tieems  to  be  a  very  clear 
pniposltinn  of  law  that  inasmuch  as  Lul< 
iaode  volunteered  to  make  a  payment  of 
Interest  on  notes  of  which  he  waa  the 
maker,  and  on  which  be  was  still  boand 
aa  obligor,  he  only  pro  tntito  dlftcharged 
hilt  own  debt,  notwithstanding  the  de- 
fendant was  also  bound  for  same.  In 
Barh  case  legal  subrogation  does  not  take 
piece.  The  precepts  of  the  Code  govern- 
>QK  legal  subrogation  are  the  following. 
Til. :  **  Subrogation  to  the  right  of  a  cred- 
itor In  favor  of  a  third  person  who  paya 
blm  Is  eltber  conventional  or  legal.  **  Rev. 
Civil  Code.  art.  21 69.  " Subrogation I.e., 
Irgal  Kubrogatlfin,  "takes  place  of  right 
(1)  for  the  benefit  nt  him  who,  being  hlm- 
wir  acredltor,  pays  HnoCher  creditor  whose 
claim  Is  preferable  to  his  by  reason  of  his 

frtrllegea  or  mortgages."  Id.  art.  3101. 
t  Is  of  the  essence  of  the  legal  snhroga- 
tion  which  la  defined  In  the  foregoing  par- 
Bgrapta  that  tbe  person  making  payment 
should  be  a  third  pereon  in  respect  to  the 
ohll^  of  the  debt  he  Is  seeking  to  prime 
by  making  the  payment,  and  also  that 
such  payor  shonid  himself  be  a  creditor  of 
Inferior  rank  of  tbe  common  debtor  whose 
del>t  be  pays.  But  Lallande  was  not  only 
not  a  third  peraon  In  respect  to  the  obligee 
of  the  debt  he  sought  to  prime,  but  he  was 
himself  tbe  original  obligor,  and  more  re- 
cently tbe  piaintin's  pledgrar.  Lallande 
Was  not  himself  a  creditor  of  the  defend- 
ant at  tbe  time  he  made  the  payment  of 
Interest,  i/nod  the  plaintiff,  to  which  bohad 
Horrendered,  as  pledgee,  the  notes  which 
evidenced  bis  ownership  thereitf.  lal- 
lande, In  malting  payment  ol  Interest  due 


on  tbe  notes  Horlne  beld,  not  only  dis- 
charged pro  tnnto  a  ranking  mortgage 
over  that  held  by  plaintiff  as  his  pledgne, 
but  he  at  the  same  time  discharged  his 
own  obligation  to  a  like  extent.  We  are 
of  opinion  that  In  this  respect  the  district 
Judge  ruled  correctly.  Much  the  same 
question  Is  raised  In  respect  to  the  Insur- 
ances and  taxes  which  the  syudic  paid. 
The  taxes  be  paid  were  those  assessed 
against  tbe  property  which  was  covered 
by  both  mortgages,  and  In  making  the 
payment  he  relieved  it  of  a  burden  thnt 
ranked  them  both,  and  which  would  have 
sent  It  to  sale,  to  prevent  which  all  of 
these  payments  were  made,  and  one  of 
them  woold  bare  been  InefBcadoos  with- 
out tbe  other.  As  a  mortgage  creditor  of 
the  defendant,  he  had  an  Interest  to  sub- 
serve In  paying  the  taxes;  and  as  a  ven- 
dee, owing  a  debt  to  Horinc  secured  by 
mortgage,  he  was  in  equity  and  good  con- 
science l>uund  to  keep  down  the  taxes, 
and  prevent  the  pro)>erty  being  sent  to 
sale.   The  same  la  true  of  tiie  Insorance 

f>remiam8  paid.  He  waa  not  eontraetnal- 
y  bound  to  do  so,  and  the  syndic  doubt- 
lens  obtained  policies  for  the  pnitectlou  of 
the  interest  of  Lailande's  credltora.  and 
to  whom  the  same  would  have  Inured  In 
case  of  loas  by  Are.  The  plaintiff  cannot 
be  held  for  the  restitution  of  the  sums 
paid.  Judgment  affirmed. 


Kansas  Gitt,  H.  &  B.  H.  Co.  v.  Rilrt. 
(Supreme  CtniH  tf  MMtalppL  Jauel,i88L) 

CaKBIKBI  OW  FA88>N0SIIS  —  RErOBlL  TO  AoOXPT 

TiCKBT. 

Where  the  conductor  of  a  railroad  train  re- 
turns to  a  passen^r  the  wronp  portion  o(  a  re- 
turn-trip tioket,  and  another  conductor  on  the 
retun  trip  refuses  to  accept  it  after  the  mistake 
is  aspltined  to  him,  and  e]euts  tbe  passenger 
from  the  train,  ttie  railroad  company  is  liable. 

Appeal  from  circuit  court,  Lee  county; 
L.  E.  HoiiexoK,  Judge. 

Wa7/«cfl  Pratt,  Gen.  Sol.,  and  J.  W.  Buch- 
anan, for  appellant,  cited  the  following 
cases  and  authorities:  Mosher  v.  RaU- 
roatl  Co.,  127  U.  S.  3!H»,fi  Sup.Ct.  Rep.  1824 : 
McKay  v.  Railroad  Co.,  (W.  Va.)  11  S.  E. 
Kep.  and  many  cupeg  cited ;  Railroad 
Co.  r.  Scurr,  69  Miss.  4.5tl. 

BlRtr  A  Stribling,  for  appellee. 

CooPRR,  J.  On  or  about  the  8d  of  Sep- 
tember, 18W.  tbe  plaintiff  with  ber  hus- 
band purchased  from  tbe  agent  of  appel- 
lant at  Myrtle  two  tickets  for  transporta- 
tion over  appellant's  road  to  Blue  Springs 
and  return;  Myrtle  and  Blue  Springe  be- 
ing stations  on  appellant's  road.  These 
tickets  were  handed  to  the  conductor  on 
the  train  running  from  Myrtle  to  Blue 
Springs,  and  by  accident  and  mistake  he 
returned  to  the  passengers  the  wrong  pa  rt 
of  the  tickets,  giving  to  them  that  portion 
which  called  for  transportation  from  Myr- 
tle to  Blue  eJprings,  which  he  should  have 
kept,  and  retaining  that  portion  calling 
for  passage  from  Blue  Springs  to  Myrtle, 
which  be  should  have  returned  to  the  pas- 
senger, The  plaintiff  went  from  Blue 
Springs  to  Sherman,  another  station  on 
appellant's  road,  and  on  tbe  eth  of  Sep- 
temtwr,  being  desirous  of  returning  to 

Digitized  by  Google 


444 


SOUTHBBK  B£FOItTEB,yoi..9. 


(Hiss. 


Myrtle,  she  nurehased  a  ticket  rrom  Sher- 
man tu  Blue  SprioKB,  and  for  the  Journey 
Irom  that  place  to  Myrtle  tendered  that 
portion  of  tlie round-trip  ticket  Irom  Myr- 
tle to  Blue  SprluKH  that  bad  been  returned 
to  her  by  thecondDctur  on  the  3d,  but  this 
ticket  the  conductor  retuBed  to  accept,  be- 
euuHe  it  entUle<l  the  bearer  tu  transporta- 
tion Irom  Myrtle  to  Blue  Sprlnsn,  but  not 
Iruui  Blue  SprlnKB  to  Myrtle.  The  plala- 
tift  had  not  belore  noticed  the  niletake 
tbat  had  been  made  by  the  other  conduct- 
or, but  then  explained  to  the  conductor  of 
the  train  upon  which  she  was  traveling 
how  it  bad  occurred,  and  Insisted  upon 
her  riKht  to  be  carried  on  the  ticket.  Bnt 
this  he  declined,  and  Informed  tbe  plain  tifi 
tbat  Rhe  muRt  either  pay  train  la  re,  buy 
a  ticket  at  Blue  Sprlng:8  when  the  train 
should  reach  that  point,  or  leave  the  train 
at  tbat  point.  The  plalntltf  and  con- 
ductor testlfled  to  about  the  same  facts 
as  to  what  transpired  untU  the  train 
reached  Bine  Springs,  at  which  point  the 
condnctor  stated  tbat  plaintiff  and  her 
husband  left  the  train  upon  bis  refusal  to 
carry  tbem  on  tbe  tickets  they  then  had, 
while  tbe  plaintlfr  testified  that  the 
conductor  spoke  to  ber  In  an  angry  man- 
ner, and  took  ber  by  the  arm  to  put  her 
off  the  train.  At  all  events,  tbe  plaintiff 
left  the  train  at  Bine  SprlngH  with  her  hus- 
band, and  there  remained  until  the  fol- 
lowing day,  and  brings  this  suit  for  dam- 
nfres  against  the  appellant.  The  Jury 
awanled  her  damages  in  tbe  nnm  of  (SOU. 
and  from  a  judgment  for  that  sura  tbe  de- 
fendant appeolH. 

The  dpcistons  are  In  direct  and  palpable 
conflict  Dpuu  the  liability  of  a  common 
carrier  for  failure  to  transport  a  passenger 
under  tbt^  circumstances  named.  In  New 
York,  Michigan,  Illinois,  Maryland,  Ohio. 
WiscoDfiln,  Connecticut,  New  Jersey,  Mas- 
sachusetts, and  North  Carolina,  it  seems 
to  have  been  decided  that  tbe  ticket  pre* 
sented  by  the  passenger  Is  the  only  evi- 
dence of  his  right  to  travel  upon  tbe  train 
which  can  be  recognised  by  the  conductor; 
and  tiiat  If,  by  reason  of  the  negligence  of 
other  servants  of  the  carrier,  a  wrong 
ticket  has  been  given  to  the  passenger,  or 
tbe  right  ticket  bas  been  given  to  him,  but 
eiToncouHly  taken  from  him,  the  passen- 
ger's right  of  action  is  lor  the  wrong  thus 
committed;  and  that  he  may  not  insist 
upon  his  right  to  travel  on  tbe  wrong 
ticket,  or  without  It.  where  It  baa  been 
taken  up*  and  recover  damages  for  tbe  re- 
fusal of  the  carrier  to  permit  bim  to  do 
so;  and  that  the  carrier  may  lawIuUy 
eject  him  from  its  train,  using  no  more 
loreetban  Is  necessary  to  that  purpose. 
The  authorities  in  support  of  this  rule  are 
found  Id  the  brief  of  counsel  for  appellant. 
On  the  other  hand,  it  Is  held  In  Georgia 
and  Indiana  that  the  pasflenger  is  entitle 
to  travel  according  to  his  real  contract 
with  the  currier,  where  the  mistake  In  giv- 
hig  the  proper  ticket,  or  in  taking  up  a 
proper  one  held  by  the  passenger,  te  cansed 
by  the  negligence  of  the  serronts  of  tbe 
carrier.  In  a  more  recent  case  In  Mlchi* 
gan  than  those  cited  by  apiieUant's  conn- 
Ml,— Uufford  V.  Railmad  Co.,  (Mich.)  81 
N.  W.  Rep.  544.-<tbe  plaintiff  bad  applied 
and  paid  for  a  ticket  from  Manton  to 


Traverse  Cfty.  The  agent  gave  talm  a 
ticket  previously  Issued  for  a  ride  from 
Sturgls  to  Traverse  City.  There  was  evi- 
dence tending  to  shcjw  that  tbe  ticket  had 
been  canceled  by  conductor's  marks  for 
a  ride  between  Sturgls  an<l  Walton,  and 
tbe  trial  court  Inntructed  tbe  Jury  tbat  "If 
they  believed  the  ticket  whs  puncbeil,  in- 
dlcatmg  to  tbe  conductor  by  the  pnncb- 
mark  that  it  bad  been  used  before  between 
Grand  Rapids  and  Walton,  that  would  be 
evidence  ol  an  Infirmity  In  the  ticket,  and 
theplnlntlff  would  not  be  entitled  to  Insist 
upon  that  ticket  being  received."  This 
Instroction  was  held  to  be  wroneons;  the 
court  Maying:  "When  tbe  plaintiff  told 
the  condnctor  on  tbe  train  that  he  bad 
paid  bts  fare,  and  stated  the  amount  be 
had  paid  to  the  agent  who  gave  blm  tbe 
ticket  he  presented,  and  told  him  it  was 
good,  it  was  tbe  duty  of  the  conductor  to 
accept  the  statement  of  the  plaintiff  until 
be  found  out  It  was  not  true,  nu  matter 
what  the  ticket  contained  In  words,  flg- 
nres,  or  other  marks."  The  most  remark- 
able thing  about  this  decision  Is  tbat  It 
wap  made  in  the  same  case,  upon  thesame 
tactHi  and  between  the  same  parties  as 
that  reported  in  5S  Mich.  118.18  N.  W.  Rep. 
580,  In  which.  In  an  opinion  delivered  by 
.ludge  CooLSY,  It  was  held  that,  as  be- 
tween tbe  conductor  and  tbe  passenger. 
"  the  ticket  mwt  be  ronclnslre  evidence  of 
the  extent  of  tbe  passenger's  right  to 
travel."  There  Is  a  class  of  cases  some- 
what enalugoQS  to  tbe  present  <me.  In 
which,  by  a  unilorm  course  of  decisions, 
so  tar  as  we  are  informed.  It  is  beld  that 
tbe  conductor  must  accept  the  statements 
of  the  passenger.  We  refer  to  those  caaea 
In  which  different  rates  are  ebanred  for 
one  who  has  procured  a  ticket  and  one 
who  pays  upon  the  train.  It  is  held  tbat 
as  a  condition  precedent  to  tbe  exercise  of 
this  right  to  charge  higher  train  rates, 
and  to  expel  one  relosing  to  pay  tbem, 
a  reasonable  opportunity  staouid  be  given 
by  tlie  carrier  to  the  passenger  to  proenre 
the  ticket  required,  and  thatone  to  whom 
no  such  opportunity  bas  been  afforded, 
and  who  for  refusing  to  pay  the  higher 
rate  Is  expelled  from  the  train,  may  re- 
cover damagea  therefor.  Hutch.  Cuff.  % 
671.  and  authorities  in  note  2:  Forsee  v. 
Railroad  Co..  63  Miss.  66. 

Without  determining  more  upon  this 
disputed  question  tban  Is  necessary  for  the 
decision  of  tite  case  before  os.  It  la  enffl- 
clent  to  say  that  where,  as  here,  tbe  ticket 
In  tbe  hands  ol  the  passenger  supports 
and  confirms  the  truth  of  his  statement, 
and  no  possible  Injury  can  result  to  tbe 
carrier  by  the  conductor's  accepting  and 
acting  thereon,  be  must  so  act,  or  refuse 
at  the  peril  of  inviting  an  action  for  dam- 
ages against  bis  principal  if  tbe  statement 
be  true.  We  do  not  decide  tbat  n  person 
holding  a  ticket  from  Myrtle  to  Blue 
Springs  has  a  right  to  ride  from  Bine 
Springs  to  Myrtle;  but  no  real  Injury 
could  result  to  the  carrier  in  recognising 
such  right,  for  tbe  distance  Is  the  same, 
and  In  the  osual  course  of  business  as 
many  trains  pass  in  one  direction  as  the 
other.  What  we  do  decide  Is  that  a  pas- 
senger holding  and  attempting  to  aae 
such  ticket,  andw  the  dreumstances  dia- 
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doMd  In  tliUi  record,  nod  ezplalntoff  to 
tbeeoaductor  buwthe  mistake  occarred 
by  which  the  ticket  reatl  In  the  wrong  di- 
rection, maki'B  each  a  reasonable  and 
probable  RhowlnK  an  entitles  him  to  be 
dealt  with  an  a  paesenffcr,  and  therefore 
that  any  r^alatlon  u(  the  carrier  author- 
IzlDfc  the  conductor  of  Ita  trains  to  dians 
irard  each  statement  ta  unreasonable,  and 
need  not  beaubmltted  to  by  tbepnBsenfcer. 
We  And  no  error  In  the  record  for  which 
the  judscment  should  be  rorersed.  and  It  Is 
affirmed. 


Watlbt  v.  Mobile  ft  O.  E.  Co. 

(.Supreme  Cowt  of  MtsaiBsippi-   -April  27, 1891.) 

iUlLSOAD  COXFAKIBS— N'EQLiaBSOB—QnxSTlON 
FOB  JCBT. 

In  an  action  against  a  railroad  oonipany 
for  rnnumf^over  a  ohlld  four  years  old,  vrho  was 
accompunied  by  a  child  of  about  eitrht,  there 
was  evidence  that  the  trestle  apon  which  the  ac- 
cident occnrred  was  viaible  soon  after  leavlni?  a 
cut  about  a  quarter  of  a  mile  distant.  The  en- 
gineer testiflea  that  as  the  train  oame  out  of  the 
cut  he  saw  the  children,  bat  waa  unable  to  de- 
termine whether  they  were  on  tbe  track  until 
withiu  BO  or  HO  yards,  when  be  whistled,  and  al- 
most simultaneously  the  cblld  was  struck,  al- 
though the  brakes  were  applied  and  tbe  train 
stopped  before  the  last  car  had  cleared  the 
treatla.  Held,  that  a  peremptory  instruotlm 
for  the  defraiaant  was  oror,  aa  tbe  question  of 
defendant's  negligence  was  one  fa  tbe  Jury. 

Appeal  from  circuit  court.  Noxubee 
county;  S.  H.  Trkral.  Jud^e. 

A.  V.  Bogle,  for  appellant.  Melotosb, 
WUIiiuas  A  Bmatill,  for  appellee. 

Woods.  C.  J.  The  appeal  brings  Into 
review  ttae  action  of  the  trial  court  lo  per- 
emptorily Instrnctlnff  for  the  defendant. 
It  tbe  court  shonid  and  -would  have  re- 
fused to  disturb  a  verdict  If  the  same  had 
been  returned  fur  tbe  plaintiff,  then  tbe 
peremptory  Instruction  waa  error  There 
waf>  evidence  that  from  the  mouth  of  tbe 
rock-«nt,  fcolnfc  north,  the  distance  was 
about  a  quarter  of  a  mile  to  tbe  trestle, 
and  that  soon  after  leavlnx  tbe  mouth  of 
the  cat  the  trestle,  or  any  one  on  It,  could 
bp  readily  seen ;  that  tbe  engineer  did  In 
fact  see  the  children  after  comlnfc  out 
of  the  cut,  but  could  not  then  tell  whether 
they  were  on  the  track,  and  that  when  he 
ran  nearer  than  when  he  first  saw  the 
children  he  was  unable  to  see  whether 
tbey  were  on  the  trestle,  and  that  when 
be  came  In  full  alfrht  of  tbem,  and  saw 
tbpy  were  on  the  trestle,  he  waa  within  60 
or  60  yards  of  them ;  that  tbe  whistle  was 
■onuded  when  within  this  last  distance; 
and  that  the  deceased  cnlld  was  struck 
almost  simultaneously  with  the  sounding 
of  the  whistle,  when  appliances  tor  stop- 
plDS  the  train  were  employed  and  the 
train  brooebt  to  a  stand-still  before  the 
lasrtear  had  cleared  the  trestle.  It  was 
shown  that  the  child  killed  was  but  four 
years  of  age.  and  that  tbe  other  child  waa 
seven  or  eisht  yuam  of  age.  Under  these 
facts,— about  some  of  which  tbe  testimony 
Js  not  undisputed,— was  the  defendant 
free  from  negligence,  regard  being  had  to 
tbe  want  of  prudence  and  foresight  In 
children  so  >oung  as  these?  We  are  of 
opinion  that  the  ease  was  one  on  whose 


faets  tbe  Jury  should  have  been  permitted 
to  pass,  under  proper  tnstruetlon  from  the 
court.  Keversed. 


Madrt  v.  State. 

{Si¥prmn€  Court  cf  Miniuippi.  April  37, 1891.) 

HuxnsB  —  Etidkscb  —  BniBriira  Atfaxx  —  Ik- 
STsuoTiaNS— CoNBDor  OF  Teul. 

1.  Upon  a  trial  for  murder  it  appeared  that 
tbe  defendant  and  one  N.  bad  a  figbt,  in  which 
the  latter  waa  beaten.  A  few  afterwards 
S,  and  IS  men,  armed  with  guns  and  piatula, 
without  any  warrant  tor  defendant's  arrest,  en- 
tered the  latter's  premises  at  nigbt,  calling  for 
him,  and,  in  searcbluK,  broke  open  his  sniokH- 
hoDse.  Defendant,  having  learned  of  tbe  Intended 
raid,  and  collected  some  friends,  fired  on  the 
ad  vanoing  party,  kiUingtwo.  No  charge  or  indict- 
ment had  been  preferred  against  bun.  Held, 
that  tbe  SaaU  do  not  warrant  a  verdict  of  mur- 
der. 

2.  The  court  chained,  "Under  the  law  of  the 
state,  any  private  person  has  a  right  to  arrest 
any  one  who  has  committed  a  felony,  and  when 
he  bas  reasonable  groimds  to  suspect  and  believe 
the  pwsmi  prt^xieed  to  be  arrested  to  liave  oom- 
mitted  the  same,  and  this,  too,  with  or  without  a 
wurant. "  Hela  not  applicable  to  the  case,  as 
the  evidence  showed  no  felony  had  been  commit- 
ted. 

S.  It  was  misleading  to  charge  that,  even 
though  tbe  parties  bad  no  right  to  make  any  ar- 
rest without  warrant,  yet,  If  tbe  lurv  believed 
that  tbe  parties  were  informed  by  the  leader  . 
that  be  had  a  warrant,  and  they  believed  it,  and 
acted  on  the  intormation,  and  defendant,  and 
those  with  him,  willfully,  felonioasly,  and  wit'a 
malloe  killed  deceased,  the  Jury  will  And  hlu 
guilty. 

4.  Where  the  case  was  submitted  about  10 
o'clock  at  night,  and,  in  answer  to  a  request 
made  at  11  iW  to  know  how  long  the  jury  oould 
consider  it,  the  Judge  stated  that  oomrt  would 
adjourn  at  12,  whereupon  averdict  waa  returned^ 
sufficient  time  was  not  allowed  for  deliberation. 

A  ppeal  from  circuit  court,  Kemper  coun- 
ty; ti.  H.  Tbriul,  Judge. 

On  one  Thursday  night  Oeorge  Maary» 
the  appellant,  and  one  Nicholson  were 
traveling  the  public  highway,  each  with  a 
wagon  and  oxen,  and  going  in  opposite 
directions.  Nicholson  bad  occasion  to 
leave  bis  team,  and  sent  it  along  wltb  his 
little  aon,  of  the  age  of  four  or  five  years,- 
when  the  two  teams  met.and,  because  the 
little  son  of  Nicholson  did  uot  turn  bis 
team  out  of  the  way,  Maury  cursed  him, 
and  was  abusing  hira,  when  Nicholson 
came  up,  and  he  and  Maury  had  a  fight, 
in  which  Nicholson  was  worsted.  NIcbol- 
Sim  wenton  home.and  Informed  oneCobb, 
bis  brother<ln  law,  of  the  clrcnmstancM 
of  the  fight;  and  Cobb  collected  some  IS 
men,  Including  Nicholson  and  himself,  and 
on  Sunday  night  about  10  o'clock  these  18 
men,  without  any  warrant  for  the  arrest 
of  Maury,  armed  themselves,  and  went 
to  Maury's  bouse,  and  when  near  there 
sent  8  men  to  see  If  Maory  was  at  home. 
Tbe  8  men  reported  that  be  was  there; 
wberaupon  13  armed  men  moved  rapidly 
forward  Into  Maury's  yard,  and  broke 
open  his  smoke-bouse,  and  Immediately 
some  of  the  crowd  on  the  outside  called 
out  thot  Maury  waa  elsewhere  about  the 
premises;  and  Maury,  having  collected 
some  friends,  and  being  thus  aRsanlt'ed, 
fired  upon  (he  12  men  fromacotton-hoase, 
and  billed  8  of  tbe  advancing  party,  and 
wounded  others.  Maury  was  afterwards 
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arrested  and  Indicted  for  marder.  No 
cbarffe  of  any  kind  had  been  prelerred 
atEsluHt  Maury.  On  the  trial  tbe  court, 
Biuong  others, Kave  the  toUowln^  inHtruc- 
tloDs:  "(6)  Under  the  law  of  this  state, 
any  private  person  taaa  a  rlf(ht  to  arrest 
any  one  who  bas  committed  a  teiony,  and 
when  he  has  reasonable  sronuds  to  sus- 
pect and  believe  the  person  proposed  to 
be  arrested  to  have  committed  tbe  same, 
and  this,  too,  with  or  without  a  war- 
rant." "(lO)  [loBubstance.]  Eventhongh 
the  parties  bad  no  rifcht  to  make  any  ar- 
rest of  Geonce  Maury  without  a  warrant, 
yet  if  the  Jury  believed  that  the  parties 
were  Informed  by  Gobbthat  he  had  a  writ 
for  the  arrest  of  George  Maury,  and  they 
so  believed,  and  acted  on  such  Information, 
and  George  Maury  and  thofie  with  him 
willfully,  felnnlouflly,  and  with  malice 
aforethought  shot  and  killed  the  deceased, 
then  the  Jnr.r  will  dnd  him  guilty."  The 
cane  was  givi>n  to  the  Jury  about  10 
o'clock  at  night,  and  at  11:8U  the  Jury 
asked  ttie  judge  how  long  they  conld  con- 
sider the  cane,  and  the  Judge  sent  word 
that  court  would  adjourn  at  12  oVlock, 
and  at  once  the  Jury  brought  In  a  verdict 
of  guilty,  fixing  tbe  punishment  at  impris- 
onment In  the  penitentiary  for  lite,  and 
Judgment  was  so  entered,  from  which 
Maury  appealed. 
T.  H.  Miller,  Atty.  Gen.,  for  the  State. 

CAUPBEI.L,  J.  It  Is  inconceivable  that 
the  crime  of  murder  Is  prcdicable  of  tbe 
facts  dlHclosed  by  theevidence  In  this  caue. 
The  time  and  place  and  circumBtanceu  of 
tbe  killing  forbid  any  such  conclusion  as 
a  verdict  of  guilty  of  murder.  II  the  kill- 
ing by  the  accused  was  not  Justifiable,  as 
being  In  Reir-defense,  It  was  no  more  than 
manslaaghter,  unless  it  could  be  believed 
that  It  tthe  killing)  was  referable,  not  to 
reslstanre  of  tbe  illegal  arrest,  but  to 
malice,  and  there  seems  to  be  little  ground 
tor  that.  It  Is  not  claimed  that  the  ac- 
cnsed  had  committed  a  teltmy.  There 
was  no  atBdavlt  or  indictment  or  war- 
rant against  blm,  even  for  a  misdemean- 
or; and  when,  on  that  Sunday,  he  learned, 
as  be  must  have  done  frf>m  Its  publl';ity, 
that  the  friends  of  tbe  man  with  wbom 
he  had  a  flght  the  Thursday  night  preced- 
ing were  being  collected  for  a  nucturnal 
visit  to  his  home.  It  was  qnlte  natural  for 
him.  and  was  his  right,  to  collect  his 
friends,  and  prepare  tu  defend  bis  home 
and  person  according  to  tbe  exigency; 
and  when  12  men,  including  his  adversary 
in  the  flgbt  of  Thursday,  armed  with 
guns  and  pistols,  at  or  after  the  hour  of 
10  o'clock  at  night,  hurriedly  advance  Into 
biB  yard,  calling  tor  him.  but  without  any 
authority  to  arrest  him,  and  not  profess- 
ing to  bave,  making  no  announcement  (»f 
what  they  wanted  him  for,  and  lie  or  hie 
friends  fired  into  the  nsiiaDlng  party,  and 
killed  some  t>t  tlmm.  It  was  not  murder. 
Whart.  Horn.  §  227.  The  wonder  Is  that 
the  Jury  so  found,  and.  In  view  of  the  In- 
structions tor  the  detenrlant.  It  Is  difficult 
to  account  for  the  verdict,  except  upon 
the  assnmptlon  of  misunderstanding  by 
the  Jury  of  the  law  of  the  case  or  want  of 
Bnfflcient  time  lor  deliberation.  The  fifth 
Instructlnn  fortbe  state  had  no  applica- 


tion to  the  caacaa  made  by  evidence,  and 
was  probably  asked  and  given  inadvert- 
ently, for  there  was  no  Mat  of  any  felony 
having  been  cororaltted.aDd  it  la  probable 
that  barm  was  done  by  tbis  Instructkm. 
It  iB  also  probable  that  tbe  tentb  Instrnc- 
tlon  for  tbe  state  misled.  Id  view  of  this, 
and  the  facta  attending  the  homicide,  and 
the  short  time  allowed  the  Jury  for  delib- 
eration, we  are  constrained  to  reverse  tbe 
Judgment,  and  grant  a  new  trial.  Re- 
versed and  remanded. 


FoRBSs  T.  Board  op  Health  op  Escam- 
bia County. 
(5uprem«  Court  of  Florida.   Hay  20, 1891.) 
BoAKD  or  HaUiTB— Rkpeil  or  Lav— Rb-Enaot- 

MBST. 

1.  It  Is  a  well-settled  rale  that,  when  a  re- 
pealing act  re-eaacta  substanUally  uie  provisions 
of  the  act  repealed,  the  latter  la  conatruad  not  to 
be  thereby  destroyed  or  Interrupted  in  its  opera- 
tion. 

3.  Tbe  ninth  section  of  the  act  of  1880  (chap- 
ter Laws  Fla.)  repealed  the  act  of  IStS, 
(chapter  3608,  Laws  Fla. ;)  but  along*  with  the  re- 
pealing section,  and  taking  effect  at  the  same 
time,  the  legislature  re-enacted  snbatantially 
the  provisiODs  of  the  act  of  1885,  provldii^  for 
the  creation  of  oonnty  boards  of  health,  and  con- 
stituting them  corporstlMis.  Held,  that  tbe  act 
of  1889  must  be  construed  as  an  amendment  of 
the  act  of  1885,  creating  county  boards  of  health, 
and  the  boards  created  und^  the  latter  act  are 
continued  in  existenue,  with  such  modifications 
as  are  contained  In  the  former  act. 
{Syllabua  by  the  Court.) 

Appeal  from  cliTult  court,  Escambia 
conuty;  James  F.  McCi.bt.lan,  Judge. 

H.  li.  Campbell  and  P.  IV.  White,  for  ap- 
pellant. John  6'.  Avery,  for  appellee. 

Mabhy,  J.  In  September,  1888,  appel- 
lant, D.  H.  Forbes,  master  of  the  British 
bark  Tiber,  sued  the  board  ol  healtli  of 
Escambia  county,  a  corporation  existing 
under  tbe  laws  of  Florida,  for  $2,000  dam- 
ages tor  detaining  said  bark  tor  the  space 
of  12  days,  and  compelling  ber  to  undergo 
and  paythecofttol  fnmigatlon  and  tbe 
discharge  of  ber  ballaat  at  a  quarantine 
station,  under  an  order  and  proclamation 
of  said  board  made  on  the  23d  day  of 
April,  1888. 

.\  demurrer  to  tbe  declaration  was  sus- 
tained by  the  conrt  below  on  tbe  22d  day 
of  October,  188K,  with  leave  for  complain- 
ant below  to  amend  tbe  declaratloD.  On 
the  rule-day  in  November,  1888,  be  filed  an 
amended  deciarntlon,  to  which  defendant 
below  again  demurred.  The  demurrer  to 
the  amended  declaration  was  on  tbe  12th 
day  of  November,  1888.  sustained;  and, 
plaintiff  below  not  wishing  to  further 
amend.  It  was  orrlered  and  adjudxed  by 
the  conrt  below  that  aatd  plaintiff  take 
nothing  for  his  writ,  and  pay  tbe  ciMsta  of 
this  suit,  for  which  defendant  have  pxeca- 
tlon.  From  this  decision  of  the  conrt, 
plaintiff,  on  the  14tb  day  of  December,  1SK><, 
in  open  court,  entered  en  appeal  to  this 
court,  and  the  transcript  of  the  reconi 
was  filed  here  on  the  11th  day  of  January, 
18H8. 

Counsel  tor  appellee  filed  In  this  cnart  on 
April  17,  189U,  tbe  following  auggieBtiott 
and  motion:  "And  now  cornea  John  C 
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Avery,  an  attorney  of  this  coart,  and  at- 
torney tif  record  for  appellee, and  BUKgeata 
to  the  court  the  dlSBolatlun  uf  appellee  as 
a  corpnratlun  by  vlrtne  of  chapter  8859  of 
the  Laws  of  Florida,  and  that  the  Bald 
caHe  la  accordingly  abated,  and  abobld  be 
(llaintHsed  by  order  of  court,  and  be  roovee 
the  court  to  soorder."  The  question  now 
to  be  dlBposed  of  Id,  has  this  suit  abated 
tor  the  reason  stated  in  the  tore^oluK  sug- 
ffestlon?  It  is  Insisted  on  behalf  gf  appel- 
lee that  the  act  of  the  iPKlslature  (chapter 
36U3,  I<aws  Fla.)  approved  February  Ifl, 
1S»Q,  creHtlae  county  boards  of  health,  has 
been  repealed  by  the  ninth  .section  of  the 
act  of  the  leKlslaturb  (chapter  8859,  Lawa 
Fla.)  approved  June?,  1889.  and  that  the 
corporate  exlstenre  of  appellee  nnder  the 
former  act  has  become  eitlnKulshed.  The 
record  shows  that  this  suit  had  been  In- 
stituted and  was  peudlufc  on  appeal  In 
tills  coort  at  the  time  uf  tbe  pasaajre  of 
tbe  act  of  1»<H9.  In  Bopport  uf  his  motion, 
counsel  for  appellee  cites  several  uuchorl- 
tles  MUStalnlDK  the  proposition  that,  up- 
on a  dissolution  or  extinction  of  the  leRal 
exiHtence  of  a  corporation,  all  suits  pend- 
ing airalrist  It  are  thereby  abated,  the 
same  as  the  death  of  a  natural  person 
pfndente  Uto  abates  snlts  avalnst  him. 
Without  qneattonlng  tbe  correctness  uf 
thiH  pruposltiun.  we  proceed  to  Inquire 
whether  or  not  the  effect  of  the  act  of  1889 
was  to  ahroffute  the  law  of  1885  In  the 
creation  of  county  boards  of  health.  The 
ninth  section  of  the  act  of  18Sa  provides, 
In  reference  to  the  act  of  1885,  that  "An 
act  entitled  *  An  act  to  provide  for  tbe  ap- 
pointment of  boards  of  health  for  tbe  sev- 
eral counties  of  the  state  of  Florida,  and 
define  their  powers,'  approved  February 
Kith,  1H85,  be.  and  the  same  Is  hereby,  re- 
pealed." Along  with  this  repealing  sec- 
tion, however,  and  taking  effect  at  the 
same  time  with  it,  the  legislature  re- 
enacted  substantlully  tbe  provisions  of  the 
act  of  IfWo,  providing  for  the  creation  of 
coQDty  boards  of  health,  and  constituting 
them  corporations.  The  first  section  of 
the  at't  of  1X85  provides  that  "  the  governor 
of  the  state  uf  Florida  shall  appoint  fur 
every  county  In  this  state  a  board  of 
health,  consisting  of  five  discreet  persons, 
nut  ICHS  than  two  of  whom  shall  be  phy- 
sicians of  skill  and  experience,  to  serve 
without  pay,  as  hereinafter  provided.*' 
Tbe  fifth  section  of  this  art  provides  that 
"every  board  of  health  appointed  under 
the  provisions  of  this  act  shall  he  a  corpo- 
ration, with  power  to  sue  and  be  sued, 
contract  and  be  contrai-ted  with,  and  to 
acquire  and  dispose  u(  at  pleasure  prop- 
erty, both  real  and  personal,  and  to  do 
every  other  act  necessary  to  the  proper  ex- 
ercise of  such  powers.  The  first  sertlon 
of  the  act  of  1889  (chapter  3'«59)  provi.les 
that  "the  governor  of  this  state,  with  tbe 
advice  and  consent  of  the  seaate,  may,  as 
soon  as  practicable  after  tbe  pasnage  of 
this  act,  appoint  for  every  county  In  this 
state  a  board  of  health. consisting  of  three 
discreet  ijersons:  provided,  that  members 
of  county  boards  of  h(>u1tb  now  estao- 
Ilshed  may  serve  out  the  term  of  office  fur 
which  they  were  appointed."  The  eighth 
section  of  this  act  provides  that  "every 
board  uf  heuUb  ezlHting  under  tbe  pro- 


visions of  this  act  shall  be  a  corporatioD, 
with  power  to  sue  and  contract,  and  to- 
acqulre  and  distose  of  property,  both  real 
and  iwrvonal,  and  do  every  other  act  uee> 
essary  to  the  proper  discharge  ol  its- 
functions  as  a  board  of  health."  Itlsa- 
well-snttled  rule  that,  nheu  a  repeallnfc 
act  re-enacts  substantially  the  pruvislou 
of  the  act  repealed,  the  latter  is  construed 
not  to  be  thereby  destroyed  or  Interrapted 
.In  Its  operation,  Endllch  on  the  Inter- 
pretation of  Statutes  (section  490)  state*- 
the  rule  lis  follows:  "It  seems.  Indeed*  to- 
be  the  general  understanding  that  tlie  rr- 
enatrtment  of  an  eariler  statute  Is  a  ro»- 
tlnuaace,  not  a  repeal,  of  the  latter,  even 
though  the  latter  act  expivssly  repeals  tb«- 
earlier."  This  author  further  says.  In  tbe- 
same  section:  "But  even  a  repealing  act* 
re-enacting  the  provisions  of  the  repealed' 
statute  in  the  same  words,  is  construed- 
to  continue  them  In  force  wlthoot  inter- 
mission: tbe  repealing  and  re-euactlne 
prorlslous taking  effect  at  tbe  sametlme.*^ 
To  repeal  a  law,  and  at  the  same  time- 
re-enact  It,  does  not  destroy  it  or  break 
its  continuity.  This  rule  of  construction' 
Is  sustained  by  numerous  authorities. 
Wright  V.  Oakley,  5  Mete.  (Mass.)  400; 
Mlddleton  v.  Railroad  Co.,  26  N.J:  Eq.  2(»; 
Association  v.  Benshlniol,  VM)  Mass.  325; 
Fullerton  v.  Spring.  8  Wis.  fi67;  Laudev. 
Railway  Co.,  ;t3  Wis.  ftW;  ShelTtels  v.  Ta- 
bert,  46  Wis.  4:19.  1  N.  W.  Rep.  I5fl;  Steam- 
Ship  Co.  V.  Jollffe,  2  Wall.  450:  Lisbon  v. 
Clark,  18  N.  H.  234.  This  rule  of  constroc- 
tionhas  also  been  applied  to  criminal  stat- 
utes, and,  where  the  statute  repealed  !• 
re-enacted  In  substantial  terms  by  an  act 
which  takes  effect  at  the  same  time  as  tbe- 
repealing  act.  It  la  continued  in  unintn^ 
rnpted  operation,  and  Judgment  may  be 
rendered  upon  aconvlctiun  underit  thoagb- 
the  uffeuse  was  committed  and  pruseco- 
tion  commenced  before  the  repeal.  Htate- 
V.  Gnmber.  87  Wis.  298;  State  v.  Wish,  15^ 
Neb.  448, 19  N.  W.  Rep.  686.  An  examlnap 
tlon  of  these  two  statutes  (chapters  SOftt- 
and  38.59)  Batlsfles  us  that  the  legislature 
did  not  intend  by  tbe  latter  to  aboliab- 
county  boards  of  health  created  and  ex- 
isting under  the  former.  At  the  time  of 
the  passage  of  the  act  of  1Ss5  the  consti- 
tutional provision  requiring  the  legislature 
to  establlRb  a  state  board  of  health,  and 
also  county  boards  of  health,  contained  In 
article  15  of  the  constitution  of  18S5.  bad 
not  been  adopted ;  and  we  think  th*»  ol>. 
Ject  of  the  legislature  In  passing  the  ae* 
of  1889  was  not  to  extlnKulsh  the  existing 
county  boards,  but  to  su  modify  tire  law 
as  to  adjust  thcra  to  the  worklngn  ur» 
state  board  of  health.  Not  only  did  the- 
legislature  manifest  Its  intention  not  to- 
abolish  the  county  boards  of  health  cre- 
ated under  the  act  of  18-S5,  by  re-enacting- 
substtintially  the  provisions  of  this  act, 
but  other  evidences  of  f-uch  intention  are- 
apparent  In  the  act  of  1889.  The  laoKUOge 
of  theflrst  section  of  this  act  plainly  recog- 
nizes the  existence  and  continuance  *T/t 
such  boards.  After  enacting  that  the  gov- 
ernor  may.  witb  the  advice  and  consent 
of  the  senate,  appoint  a  board  of  healtli 
to  cunslst  of  three  members,  it  provides 
"that  members  of  county  boards  of  healtti 
now  established  mayserveout  the  term  oft 
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office  for  which  they  were  appointed." 
linder  the  act  of  18S5  five  membere  cootiti- 
tuted  the  board,  and  under  the  ant  uf  1889 
three  members  were  to  be  appointed.  If 
the  act  uf  18S9  repealed  the  act  of  lUSi,  and 
abolished  countv  boards  of  bealtlkexlattnK 
at  the  date  of  the  repeal,  It  Is  dlfflcnlt  to 
perceive  how  the  meiubera  of  the  boards 
so  RboHsbed  could  serve  out  their  terms. 

The  conclusion  to  which  we  have  ar- 
rived, after  an  examination  of  these  t\v<y 
statuteB,  Is  that  the  act  of  18S9  must  be 
conittrned  as  an  amendment  of  the  act  uf 
1885  in  creatine  county  boards  of  health, 
and  that  the  boai-ds  created  under  th» 
latter  act  were  continued  In  existence  with 
sncb  modlflcatlims  as  are  contained  In  the 
former  net.  This  being  tbecase  It  follows 
that  tbe  motion  made  by  counsel  fur  ap- 
pellee must  be  overrDled,  and  It  Is  ao  or* 
dered. 


Eldriooe  v.  State. 
(^uprame  Court  of  Florida.   Htqr  80^  188L) 
CitiiriXAL  Law— Flias  in  Abatbmbnt— LnsL— 
Malice— EviDSNcn—WiKlBU  —  Impbaohmbnt— 
Ihstbdctions. 

1.  A  plea  In  abstemant  setting  np  tbe  peod- 
enoy  of  another  Indictment  in  the  same  court 
agalasC  thedefeodant  for  the  BameotCenaeoliarged 
in  the  indictment  upoa  which  be  is  put  upon 
trial,  is  bad,  and  constituteB  no  groimd  for  aoat- 
ing  the  prosecution. 

8.  In  a  prosecution  of  an  editor  of  a  news- 
paper for  iioel,  and  a  publication  In  the  same 
paper  subsequent  to  the  finding  of  the  indictment 
Is  offered  Id  evidence  on  the  question  of  malice, 
some  conneotioa  must  be  shown  between  the 
publication  complained  of  and  the  publication 
Offered  in  evidence,  and  if  tbe  subsequent  publi- 
cation tends  to  show  lU  will  towards  the  person 
concerning  whom  the  publication  complained  of 
is  made,  and  is  of  such  a  nature  as  to  Indicate 
a  persistent  disposition  of  hatred  or  ill  will  to- 
wards him,  or  if  it  indicates  a  part  of  a  settled 
purpose  to  bring  him  into  puolic  hatred,  con- 
tonpt,  or  ridicule,  and  is  sulBoiently  near  in 
time  to  afford  a  natural  inference  that  the  same 
state  of  mind  existed  when  tbe  publicati<m  com- 
plained of  was  made,  it  is  admissible. 

8.  A  witness  cannot  be  cross-examined  as  to 
any  fact  which  is  oollateral  or  irrelerant  to  the 
iaaoe  merely  for  the  pnrposa  of  contradicting 
him  by  other  evidence  it  heshonld  deny  it,  there- 
by to  discredft  his  testimony. 

4.  The  motives,  interest,  or  animus  of  a  wit- 
ness are  not  collateral  matters,  and  these  may 
be  shown  and  considered  by  the  Jury  In  estimat- 
ing the  oredlbllity  of  a  witness,  and  as  to  such 
matters  he  may  be  oontradloted. 

6.  It  Is  oompeteut  to  show  as  a  fact  feelings 
of  hostility  on  the  part  of  a  wltsens,  or  the  state 
of  a  witness'  mind,  in  respect  to  the  parson 
airainst  whom  he  testifies,  and  the  jury  may  con- 
sider this  hostility  or  bias  In  estimating  his  tes- 
timony; but  an  Inqulrv  into  the  conduct  and 
acts  of  parties  produring  hostility  not  relating 
to  tbe  matters  in  Issue  should  not  be  permitted. 

tt.  The  use  of  opium  cannot  be  Introduced  to 
impair  the  credit  oi  a  witness  unless  It  be  shown 
that  tbe  witness  was  under  the  Influence  of  It 
when  examined,  or  when  the  litigated  event 
occurred,  or  that  his  mind  was  impaired  gener- 
ally by  the  use  of  It 

7.  Tbe  language  of  a  chai^  **that  tbe  ]unr 
cannot  infer  that  the  libel  was  published  with 
good  motives;  that  good  motives  most  be  proved 
the  same  as  any  other  fact;  and,  if  the  defend- 
ant has  failed  by  competent  evidence  to  prove 
that  the  libel  was  published  wiih  good  motives, 
they  must  reject  all  evidence  going  to  prove  the 
truth  of  the  libel  and  convict  tbe  defendant,  "—la 
calculated  to  mislead  tiie  Jury  into  the  belief 


that  they  ara  never  autborlied  to  Infer  good  mo> 
tives  from  the  facts  and  dnmnutaace*  tflmn  in 

evidence  In  a  case. 
iSylkUma  by  the  Court) 

Error  to  circuit  court,  Tolusla  county ; 
John  D.  Brooms,  Judge. 

B.  M.  Miller,  tor  plain  tilt  In  error.  WUl- 
iam  B.  Lamar.  AtXy.  Oen.,  J.  D.  BeggSt 
State's  Atty.,  and  Alex,  St.  ClatP'AbruuiS, 
for  the  State. 

Mabry,  J.  At  the  spring  terra,  1889.  ot 
the  circuit  court  forVolosIa  cuunty.  Lewis 
H.  EldridKe,  plaintiff  In  error,  was  indict- 
ed for  uubllshlnK  a  libel  of  and  concernlnff 
DhUiiV.  Smith,  wltis  ot  uneB.  B.  Smith, 
and  a  renldent  of  Yolusla  county.  The 
libel  is  alleged  to  have  been  pobllsbed  In 
the  form  of  a  newspaper  article  In  an  issue 
of  the  De  Land  Weekly  News,  on  April  2u, 
18t!f9.  and  as  set  out  la  the  ludictiueDt  Is 
as  follows:  "Circuit  court.  Maklnjc  the 
far  fly  from  tbe  backs  of  the  wicked.  Nu 
true  bill  asalnst  B.  B.  Smith.  Tbe  Smith- 
Uoufflass  case.  State  vs.  P.  B.  Smith. 
Assault  with  intent  to  murder.  No  true 
bill.  This  is  the  famous  Smith -Donglasa 
case,  of  Daytona.  Suiltli  Is  a  dentist,  who 
has  resldeil  in  that  town  for  some  time. 
On  account  of  tbe  Incompatibility  of  tem- 
per, himself  and  wife  had  not  been  HvIuk 
together  fur  some  months.  Lately  Smith 
hud  bad  reason  to  suspect  that  bis  wife 
and  J.  W.  Dontflass,  captain  uf  the  Hall- 
fax  Blfles.U.  S.  surveyor. ex-deputy  sherilT, 
town  aseet>»or  of  Daytona.  and  rij^ht 
bower  of  Uill  Jackson,  were  becoming  too 
atTectionate.  On  the  night  of  February  13, 
1889.  Smith,  accompanied  by  his  father, 
went  to  the  residence  of  his  wNe,  and 
there  caught  that  lady  and  Douglass  In 
a  very  embarrassing  situation.  Smith  and 
Douglass  had  a  scuffle.  In  which  the  for- 
mer's pistol  went  off,  the  ball  hitting 
Douglass  In  the  arm.  When  the  case  came 
up  before  the  jury,  that  body  very  prop- 
erly refused  to  find  a  true  bill  against 
Smith,  whereupon  Douglass  went  before 
Justice  Dore.  and  bad  a  warrant  a  worn 
out  ogainst  Smith.  Smith  was  arrested, 
but  gave  bond,  end  Is  now  at  liberty. 
This  case  has  cauttod  a  good  deal  of  Inter- 
est all  over  the  county.  Smith  says  that 
when  he  was  tried  before  Justice  Packett, 
In  Daytona,  that  Bill  Jackson  went  to 
that  officer  and  tried  to  bulldoze  blm  Into 
putting  his  (Smith's)  bail  up  to  91.0tW. 
Smith  has  the  most  positive  proof  of  his 
wife's  guilt;  and  when  one  looks  at  the 
hang-dog  countenance  of  Douglass,  and 
considers  bis  unsavory  reputation,  h*»  can- 
not help  but  tbink  that  the  lady  had  vpry 
poor  taste.  JackHon's  conduct  In  this 
affair,  aiding  and  abetting  n  man  who  has 
added  adultery  to  bis  other  nnmeronn  fall- 
ings, iH  a  fitting  chapter  to  the  balance 
of  his  career." 

On  tbe  Indtctnient  fs  Indorsed  the  fol- 
lowing: "Nowcomes  the  defendant  Lewis 
H.  Eldrldge,  and  acknowledges  Identity, 
waives  arraignment,  and  pleads  In  abate- 
ment in  open  court.  May  2d,  1889.  Lkwis 
H.  Ei.DRiDOE."  On  the  same  day  defend- 
ant below  filed  the  following  plea  la 
abatement:  "Now  comes  the  defendant 
Lewis  H.  Kidrldge,  In  hie  own  proper  per- 
son, and,  having  heard  said  indictment 
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nail,  (or  plea  to  said  todlctmsot  salth 
tiiat  thin  court  oaffbt  not  to  tukeroff- 
Dizance  ot  this  indictment,  for  be  saya  that 
there  hi  aootlier  Indletmeot  pendloR 
against  thiad^endant  intbla  cunrt  lor  the 
same  olteoae  alleged  and  set  forth  In  this 
iDdictment.and  tblstbedefendaut  Is  ready 
to  Terlfr;  wbereupon  be  prays  Judjniient 
tbat  aald  indictment  be  dismiBsed,  and 
that  be  bedischarieed.*'  A  demurrer  was 
interposed  to  thia  plea  by  tbe  state  od  tbe 
fD-ounda  **  that  the  fact  tbat  there  are  two 
ImlletmentB  irendlng  aKainst  the  defend- 
ant, charging  the  numeoffenw.la  nut  suffl- 
dent  ground  for  abating  either;  that  the 
plea  does  not  set  up  that  the  libel  charged 
in  each  Indlftraent  was  Hgainst  tbe  same 
person;  that  tbe  plea  Is  bad  in  law."  This 
demorrer  was  snstalnad  by  the  court,  and 
defendant  excepted. 

Tbe  defendant  was  at  tbe  fall  term.  1S»9. 
of  said  court  tried  apon  said  indictment, 
aod  a  verdict  of  guilty  returned  ngalnst 
him.  A  moUon  was  made  by  defendant 
below  to  set  aside  this  verdict  fur  reasons 
therein  stated,  which  niocioii  was  over- 
ruled by  the  eoart,  and  defendant  sen- 
tenced to  pay  a  line  of  $400.  and  costs. 

Dnrinir  aald  term,  and  In  open  court,  de- 
fendant below  entered  an  appeal  from  said 
jadgiuent  and  sentence  to  this  court,  and 
herein  assigns  thn  foUowlnff  errors : 
"First,  tbe  circuit  court  erred  in  admit- 
ting In  evidence  tite  Issue  of  the  De  Land 
Weekly  News  of  April  27, 1889:  second,  tbe 
circuit  court  erred  in  admitting  testimony 
upon  the  cross-examination  of  the  defend- 
ant'a  witness  Bel  on  B.  Smith  as  to  con- 
TersatioDH  had  by  said  wltneua  with  Dr. 
ti.  M.  Wallace  concerning  the  marital  rt>]a- 
tlons  of  said  witoeas  with  his  wife.  Delia 
V,  Smith:  tA/n/,  the  circuit  court  erred  in 
admitting  testimony  spun  tbe  eroes-ex- 
•minatiun  of  said  witness  B.  B.  Smith  aa 
to  tbe  divorce  proeeedinga  between  blra- 
self  and  hla  former  wife,  Delia  V.  Smith, 
snd  as  to  tbe  marital  relations  between 
said  parties  previous  to  tbe  bringing  of 
such  divorce  proneedings,  and  us  to  the 
conduct  and  actions  of  said  witness  prior 
tu  and  subsetiuent  to  Huch  divorce  pro- 
ceedings; fourth,  the  circuit  court  erred  In 
refusing  to  strike  out  sueli  testimony  np- 
un  Che  motion  and  rettuest  of  the  defend- 
ant; ff/tA,tiie  circuit  conrt  erred  In  admit- 
ting the  testlmiwy  ol  tbe  witness  on  the 
part  of  the  state,  Delia  V.  Smith,  in  rela- 
tion to  tbe  divorce  proceedings  between 
lierself  and  Belon  B.Smith, and  in  relation 
to  the  marital  conduct  of  said  Belon  B. 
Smith ;  sixth,  the  circuit  conrt  erred  in  re- 
foslng  to  strike  out  sucb  testimony  upon 
the  modou  and  request  of  tbe  defendant ; 
seveoeli,  the  clrcnlt  court  erred  in  admit- 
ting in  evidence  the  letter  marked  exhibit 
'C  and  tbe  testimony  of  tbe  witness  Del- 
la  V.  Smith  In  relation  thereto;  eighth, 
tlie  circuit  court  erred  In  admitting  in  evi- 
dence the  letter  marked  exhibit  *  D*  and 
tbe  testimony  of  tbe  witness  Delia  V. 
Smith  In  reference  tliereto :  nintli,  tbe  clr- 
eolt  conrt  erred  in  admitting  in  evidence 
tb« letter  marked  exhibit  *  E' and  tbe  tes- 
timony of  tJie  witness  Delia  V  Smith  in 
reference  thereto;  teatb,  tbe  circuit  court 
erred  In  admitting  the  testimony  ot  tJie 
state's  wltoess  j>r.  O.  M.  Wallace  in  refer-  | 
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ence  to  conversations  between  himself  and 
the  witness  Belou  B.  Smith;  eleventh,  the 
circuit  court  erred  In  refusing  to  allow  the 
defendant  to  Introduce  evidence  to  Im- 
peach the  general  moral  character  and  the 
character  for  truth  and  veracity  of  tbe 
state's  witness  Dt-lla  V.  Smith,  and  to 
show  that  suld  Delia  V.  Smith  testified 
falsely;  twelfth,  tbe  circuit  court  erred  In 
giving  In  charge  to  the  Jury  the  Instruc- 
tions requested  by  thestate  numbered  2.  8. 
6,  7.  8,  0.  10,  and  11 ;  tbirtcfntb,  tbe  circuit 
court  erred  In  refusing  to  give  in  charge  to 
tbe  Jury  the  instructions  requestei  by  the 
defendant;  fourteenth,  tbe  circuit  cuurt 
erred  in  giving  in  charge  to  the  Jury  lo- 
structionsnumbrred3,  3,  4,  6,  6,  7.  K,  and  8, 
prepared  bj- tbe  court;  fifteeath,  tbe  cir- 
cuit courterred  In  denying  defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new 
trial;  Bixtneuth,  the  verdict  was  contrary 
to  the  law  and  tbe  evidence. " 

There  is  In  tbe  reconl  here  a  duly-signed 
bill  of  exceptions,  by  wblcb  we  are  ad- 
vised of  the  evidence  Introduced  on  the  tri- 
al, the  charges  given  and  refuned  by  tlio 
court,  as  wdl  as  the  various  exceptions 
taken  to  tbe  rulings  of  tbe  court  during 
tbe  tnal  ot  said  cause. 

There  was  no  error  In  tbernllngof  the 
court  sustaining  the  demurrer  to  tbe  plea 
In  abatement  of  defendant  below.  Tbe 
tact  tbat  there  was  pending  at  tbe  time 
another  indictment  in  said  court  agalnat 
defendant  for  the  same  otfenue  cbarged  in 
the  Indictment  upon  which  be  was  pat 
upon  trial  is  no  reaaon  for  abatlug  thia 
prosecution.  1  Archb.  Crim.  Fr.,  p.  S58, 
fmarg.  p.  Ill;)  1  Chit.  Crim.  Law,  447; 
Com.  V.  Drew,  8  Cusb.  279;  Dutton  v. 
State,  5  Ind.  533. 

On  tbe  trial  It  was  admitted  thattbede- 
fendant,  Lewis  H.  Eidrldge,  was  tbe  par- 
accused,  tbe  publisher  of  the  De  Land 
eekly  News,  and  that  it  drculatea  In 
Volnsla  county.  Fla.  The  state  tben  of- 
fered in  evidence  the  Issue  of  said  paper  ot 
April  20.  18S9,  cimtalning  the  article  on 
which  the  Indictment  was  found,  and 
wblcb  was  read  to  the  Jury.  The  state 
tb»n  offered  In  evidence  the  Issue  of  said 
paper  of  April  27,  IS<S9,  containing  the  fol- 
lowing article:  "Indicted  for  libel.  Tbe 
future  of  the  Newa  aa  a  newspaper  la  now 
assured.  Its  editor  and  proprietor  has 
been  indicted  for  libel,  and  arrested.  Ever- 
since  the  News  started  it  has  been  a  sharp 
thorn  In  the  side  of  BUI  Jackson  and  his 
gang.  It  has  shown  them  up  In  tbelr 
true  colors,  and  exposed  their  nefarious 
practices  to  tbe  people,  and  It  was  and  Is 
the  standard-bearer  of  tbe  party  that 
met  and  routed  them  at  the  pulls  last  No- 
vember. It  is  the  only  papr>r  that  has 
dared  to  tell  the  truth  about  them,  and 
it  Is  rewarded  by  their  fear  and  hatred 
and  tbe  esteem  and  applause  of  honest 
people  of  Volusia  county,  without  regard 
to  party.  I<ast  week,  in  our  account  ot 
the  court  proceedings,  we  gave  a  brief 
history  ot  the  Smith- Dougl ass  case.  Tak- 
ing this  as  a  basis,  Mm.  Smith  jind  Doug- 
lass went  before  the  grand  jury,  and  after 
three  days  of  bard  work  Induced  tbat 
body  to  bring  two  bills  for  libel  against 
tbe  editor  ot  tbe  News.  In  this  Douglass 
I  WM  b«Bk«d  by  BUl  Jackson.  Bill  does 
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not  love  DoK-  *  'ai*  trom  it,  for  Dug.  Is  too 
low  down  rur  even  Jack  to  like  liim,  and 
bR  would  Boon  be  cast  loose  upon  the 
world  did  he  not  know  so  many  ot  Jack's 
secrets.  But  Bill  hopes  that  by  this  means 
be  may  slleoce  the  newspaper  tliat  has 
dared  tu  stand  up  and  tell  the  troth 
abont  him.  It  is  well.  The  News  can 
prove  all  tt  has  said,  and  more.  Douglass 
will  receive  a  showing  up  that  will  pre- 
vent any  decent  man  from  holding  inter- 
course with  him.  As  for  the  woman.— 
well,  she  to  a  woman,  and,  beyond  proving 
to  be  true  what  we  have  already  said, 
she  may  ko.  The  News  baa  made  a  spe- 
cialty ol  telling  the  truth.  It  has  told  the 
truth  regardless  o[  consequences.  It  has 
told  the  truth  when  it  could  have  made 
money  by  remaining  silent.  It  has  told 
the  truth  when  the  air  has  been  full  ofrnss 
words,  razors,  and  shotgnus.  and  when 
the  sung  of  the  rib-kicker  was  heard  in 
the  land.  It  will  teU  the  truth  some 
more,  libel  suit  or  no  libel  suit,  and  rascals 
may  as  well  get  used  to  It."  To  the  in- 
troduction of  this  article  in  evidence  de- 
fendant objected  on  tlie  ground  that  It 
waa  printed  after  the  finding  of  the  in- 
dictment, and  because thesame  lunot libel- 
ous, and  does  not  refer  to  tbesamesublect- 
matter  as  the  article  setforth  intheindlct- 
ment,  and  because  the  same  Is  Irrelevant 
and  immaterial.  Thiti  objection  was  over- 
ruled and  the  said  article  was  read  to  the 
Jury.  Permitting  this  article  to  be  read 
to  the  Jury  is  the  flrsterroraasigned.  The 
anthorities  referred  to  bycoansel  for  de- 
fendant do  not,  in  our  opinlun.  sustain 
the  objection  here  made.  Tliiii  is  a  crimi- 
nal prosecution  for  maliciously  publishing 
a  libel.  The  rule  announced  In  the  cane  of 
Cora.  V.  Damon^  1!)6  Mass.  441.  we  think, 
is  correct.  The  conclusion  ol  the  court  in 
that  case  on  this  point  Is  stated  In  tlie 
following  language:  "We  think  that  In 
criminal  prosecutions  for  libel  the  reason- 
able doctrine  Is  thatsomeconnectlon  must 
be  shown  between  the  publication  com- 
plained of  and  the  publications  admitted 
in  evidence  to  prove  actual  malice;  but  ir 
these  tend  to  show  111  will  towards  the 
person  concerning  whom  tlie  publication 
complained  of  is  made,  and  are  of  such  a 
nature  as  to  indicate  a  persistent  disposi- 
tion ot  hatred  or  ill  will  towards  him,  or 
it  they  appear  to  be  a  part  of  a  settled 
purpose  to  bring  him  into  public  hatred, 
contempt,  or  ridicule,  and  are  sufficiently 
near  in  time  to  afford  a  natnral  inference 
tba  t  the  same  si  ate  of  mind  existed  when 
the  publication  complained  of  was  made, 
they  are  admissible,  although  theyareaub- 
aequent  to  the  publication  complained  ot, 
and  do  not  expressly  refer  to  It. "  The  ar- 
ticle here  objected  to  waa  published  seven 
days  alter  the  publication  of  the  alleged 
libelous  article,  and  the  former  refers  in 
direct  terms  to  the  same  wubject-matter 
and  persons  mentioned  in  the  latter.  We 
think  these  pabllcatloDB  are  so  related  to 
each  other  In  time  and  subject-matter  as 
to  maLe  it  proper  to  admit  tbe  second  In 
evidence  on  the  question  ol  malice,  and  the 
court  committed  no  error  in  this  respect. 
Whart.  Crlm,  Ev.  $  62;  3  Greenl.  Ev.  9  168; 
Williams  V.Miner,  18  Conn.  464:  State  v. 
Riggs,  88  Conn. 488;  Kennedy  r.  GiltonL  18 


Wend.  296;  Bobbins  t.  Fletcher,  101  Maas. 
115;  Com.  T.  Damon,  186  Mass.  441. 

The  second  assignment  of  error  la  that 
the  court  erred  in  admitting  testimony 
upon  the  cross-examination  of  the  defend- 
ant's witness  Belon  B.  Hmlthasto  con- 
versations had  by  said  witness  with  Dr. 
O.  M.  Wallace  concerning  the  marital  re- 
lations of  said  witness  with  his  wife,  Delia 
V.  Smith.  On  cross-examination  the  wit- 
ness B.  B.  Smith  waa  asked  the  following 
qnestions,  which  were  objected  to  by  de- 
fendant: "Did  yon  or  not,  at  Daytona, 
shortly  prior  to  your  leaving  your  wife  in 
1K87,  have  a  conversation  with  Dr.  Wal- 
lace at  Daytona  in  which  yon  told  hira 
that  you  intended  abandoning  your  wife, 
and,  on  his  asking  you  the  reason  why,  say 
to  him  that  yon  were  going  to  leave  her 
because  shewas  a  'cracker;'  that  aha  waa 
not  educated  and  refined  enough  tor  yon. 
or  words  to  that  effect?  Did  y(ju  or  not, 
on  the  same  day,  at  the  same  time.  In  the 
same  place, In  the  same  conversation  with 
Dr.  Wallace,  say  to  him  in  answer  to  a 
question  whether  or  not  you  had  any 
other  fault  to  find  with  yonr  wile,  say  to 
Dr.  Wallace  tbat  you  had  not,  and  abe 
was  as  virtnous  a  woman  as  ever  lived, 
and  that  if  she  waa  educated,  polished, 
and  refined  you  would  never  leave  lier,  or 
words  to  that  effect?"  The  witness  hu- 
swered  that  he  had  no  recollection  of  such 
conversations  with  Dr.  Wallaw.  The  ob- 
jection to  the  questions  here  permitted  la 
based  upon  the  theory  that  it  la  an  Inquiry 
into  collateral  matter  not  connected  with 
tbe  issue.  "It  is  a  well-aettleu  rule  that  a 
witness  cannot  becross-exaroined  as  to  any 
fact  which  Is  collateral  and  irrelevant  to 
the  issue  mer  ly  for  the  purpose  of  contra- 
dicting him  by  other  evidence.  If  he  should 
deny  it,  thereby  to  discredit  his  testimo- 
ny." 1  Greenl.  Ev.  S  449;  Iilvlngston  v. 
KobertB*  Ex'r,  18  Fla.  70.  The  motives, 
Intereat,  or  aaimna  of  n  witness,  however, 
are  not  collateral  matters,  and  these  may 
be  shown  and  considered  by  tbe  Jury  in 
estimating  the  credibility  ot  a  witness. 
Selph  V.  State,  22  Fla.  587;  Nation  v.  Peo- 
ple,6  Parker, Crlm.  B.  2R8.  Not  onlycan  a 
witnesR  be  queatloned  on  cross-examina- 
tion as  to  matters  showing  his  motives, 
interest,  or  ittiimua,  but  he  can  be  contra- 
dicted aa  to  Buch  matters.  1  Oreenl.  Kv. 
$  450;  Long  v.  Lamltln,  9  Cash.  861;  Com. 
V.  Byron,  14  Gray,  31;  Tltua  v.  Ash,  4 
Fost.  (N.  H.)  819:  Martin  v.  Farnham,  & 
Fost.  (N.  H.)  195;  Drew  v.  Wood,  6  Fost. 
(N.  n.)  863:  Atwood  T.  Weiton,  7  Conn. 
66:  Newtim  v.  Harria,  6  N.  Y.  846.  IC  the 
testimony  sought  to  be  elicited  by  the 
questions  can  be  admitted  at  all  it  must 
be  upon  the  gronnd  of  showing  the  bias 
or  anlrnaa  ot  the  wltnessto wards  his  w  ife. 
It  is  an  inquiry  into  matters  not  tonched 
upon  by  the  witness  on  direct  examina- 
tion, and  not  pertinent  to  the  Issue  bere, 
unless  for  tbe  purpose  of  showing  the 
state  ot  mind  ot  the  witness  in  reference  to 
bis  wifa  The  alleged  libel  consisted  In 
publishing  that  Mrs.  E>eilB  V.  Smith  waa 
guilty  ot  adultery.   The  plaintiff  In  error 

Subilshed  the  article  in  reference  to  Mm. 
mitb  upon  the  information  of  the  boa* 
band,  B.  B.  Smith,  and  he  was  Introdaced 
aa  a  wltoeas  on  the  trial  to  j^rore  tba 
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troth  of  the  pQblSestlon.  He  tratlfled, 
amonie  othm*  tblnga,  on  direct  examtna- 
tlun,  that  be  went  to  bis  house  la  Day- 
tona  on  the  night  of  February  18, 1S89,  uod, 
while  on  watch  there,  discovered  bis  wife 
la  the  act  of  adultery,  and  that  at  that 
time  be  was  living  separate  (roin  bnr,  and 
dlToree  pmceedlnga  were  pending  between 
theiu.  At  the  time  Smith  testified,  a  di- 
vorce bad  been  granted.  In  order  to  ex- 
hibit the  feeling  entertained  by  »mlth  for 
his  wife  we  tbink  It  competent  to  show 
that  a  abort  time  before  leaving  her  he 
stated  bis  purpose  to  abandon  her.  The 
qaeetions  propounded  tended  to  develop 
this  tact,  and  for  the  pnrpow  of  showing 
the  Aohaua  of  the  wltnras  towards  his 
wile,  against  whom  he  had  testified,  we 
think  U  was  competent  to  ask  the  ques- 
tions. 

lo  rebottal  counsel  for  the  state  exam- 
ined Dr.  Wallace  In  reference  to  the  con- 
Torxatlons  about  which  the  witneas  Belon 
B.  Smith  had  been  qtustloned.  This  testi- 
mony was  objected  to,  and  the  ruling  of 
the  court  allowing  It  Is  the  tenth  error 
assigned.  From  what  has 'already  been 
said  in  reference  to  the  qu'^stions  pro- 
pounded to  the  witness  B.  B.  Smith  It  fol- 
lows that  it  would  be  competent  to  cun- 
tradlct  him  as  to  these  matters.  If  the 
tetfUmony  of  Dr.  Wallaca  cait  be  consid- 
ered as  a  contradlcUnn  of  the  witness 
Smith  as  to  his  statement  that  be  intend- 
ed to  leave  bis  wife,  noerror  could  be  based 
npoD  admitting  It.  An  examination  of 
the  record  reveals  the  fact  that  Wallace 
dora  not  contradict  Smith  In  this  reupect. 
Wallace  says,  in  speaking  of  the  convurBa- 
tlon  with  e^mlth :  "As  near  as  I  can  recol- 
lert  he  stated  that  If  his  wife  <*uly  had  pol- 
Ista  and  was  refined,  that  if  she  nuderatood 
some  music,  and  was  not  a  *  cracker,'  but 
WHS  like  otfaar  ladles  he  mentioned,  that 
It  would  push  blm  In  bis  baslneBs.  and  he 
wonid  get  along  better.  After  talking 
with  blm  awhile  I  said, 'Have  you  any 
reason  to  doubt  her  virtue?'  and  be  said 
she  was  as  virtuous  as  any  woman  in 
Florida.  I  had  no  idea  there  would  be  a 
separation  at  that  time."  On  cross-exam- 
ination this  witness  further  stated  that 
Smith  said  nothing  about  his  Intention  of 
leaving  bis  wife.  This  testimony  of  Wal- 
lace tails  to  contradict  tbe  testimony  ot 
Smith  in  referen<:e  to  the  statement  about 
leaving  bis  wife,  and  should  have  been  ex- 
elnded.  As  to  the  matteni  about  which 
Wallace  does  testify,  they  are  collateral, 
and  Irrelevant  to  tbe  issue  here,  and 
Bhunld  not  have  been  allowed  to  go  to  tbe 
Jury. 

The  third,  fourth,  fifth,  and  sixth  as- 
signments ot  error  will  be  conHldered  to- 
grtber.  The  third  la  that  "the  circuit 
coart  erred  In  admitting  testimony,  upon 
cruBs-exnmlnatloa  ot  said  witness,  B.  B. 
Smith,  as  to  the  divorce  proceedings  be- 
tween himself  and  hie  former  wife.  Delia 
B.  Smith,  and  aa  to  the  marital  relations 
between  aald  parties  previous  to  tbe 
bringing  of  such  divorce  proceedings,  and 
as  to  the  conduct  and  actions  of  such  wit- 
ness prior  and  subsequent  to  such  divorce 
proceedings."  The  fourth  assignment  ot 
error  Is  that  "the  cln^ult  court  erred  In  re< 
fusing  to  strike  out  such  testimony  upon 


the  motion  and  requrat  of  the  defend- 
ant;" tbe  fifth  is  that  "the  circuit  court 
erred  In  admitting  the  testimony  of  tbe 
witness  on  the  part  of  tbe  state,  Delia  V. 
Smltb,  In  relation  to  the  divorce  proceed- 
ings between  herself  and  Belon  B.  Smith, 
and  in  relation  to*the  marital  conduct  ot 
said  B.  B.  Smith;*  and  the  sixth  Is,  "the 
circuit  court  erred  In  refusing  to  strike 
out  such  testimony  upon  tbe  motion  niid 
request  of  the  defendant. "  Under  the 
third  asslgnnteut  of  error  Is  presented  the 
objection  of  defendant  below  to  tbe  testi- 
mony of  B.  B.  Smith,  on  cross-examina- 
tion. In  reference  to  the  divorce  suits.  On 
direct  examination  this  witness  stated 
that  at  the  time  he  discovered  hia  wife  in 
tbe  act  of  adultery  be  had  separated  from 
her,  and  divorce  proceedings  were  pending 
between  them.  On  cross-exnniiuatloD  be 
was  asked,  "Who  brought  this  suit  fdr 
divorce  that  was  pending  at  that  time?" 
He  aDswere<l  that  there  was  a  suit  pend- 
ing by  both  parties.  I  l)egan  the  first 
snlt.*  This  testimony  was  objected  to 
beluw,  and  tbe  ruling  of  tbe  court  admit- 
ting It  Is  assigned  as  error  here.  This  ob- 
jection Is  not  well  taken.  It  is  clearly  a 
cross-examination  upon  what  the  wit- 
ness had  already  stated  in  direct  examina- 
tion. Tho  other  objections  raised  under 
this  assignment  of  error  to  the  testimony 
relating  to  the  conduct  and  actions  of  tbe 
witness  B.  B.  Smltb.  and  the  marital  re- 
lations between  him  and  his  wife  prior 
to  the  divorce  proceedings,  are  well  tak- 
en, in  onr  opinion,  and  the  court  erred  In 
permitting  such  testimony  and  evidence 
to  rebut  it.  The  record  shows  that  coun- 
sel for  the  state  were  permitted,  on  ci-oss- 
exaralnatlon,  to  examine  tbe  defendant's 
witness  B.  B.  Smith,  not  only  as  to  the 
pendency  of  a  divorce  salt  between  him 
and  bis  wife,  but  also  as  to  tbe  grounds 
upon  which  said  suit  was  based,  and  who 
was  responxlble  for  them.  This  witness 
stated,  on  crossexamlnatlon.that  he  first 
Instituted  a  suit  for  a  divorce  against  his 
wife  upon  the  ground  of  ungovernable 
temper  and  Incompatibility  of  temper. 
Tbe  following  question  Wds  propounded 
to  this  witness  by  counsel  for  the  state: 
"Now,  Mr.  Smith,  you  testified  that  you 
left  your  wife,  and  you  have  testified  that 
you  began  these  divorce  proceedings,  be- 
cause of  incompatibility  of  temper  and  un- 
governable temper.  Please  state  In  what 
that  ungovernable  or  iDcompatlblltty  ol 
temper  consisted.  Answer.  It  consisted 
In  swearing.  On  one  occasion  she  called 
my  mother  a  bitch.  Sbd  c  tiled  me  a 
damn  liar,  and  slapped  me  In  the  month, 
and  a  number  of  other  times  she  did 
equally  as  bad.  Question.  She  was  very 
quarrelsome.  A.  Indeed, she  was.  Q.  She 
was  very  angry  when  she  quarreled 
with  you?  A.  She  was  that  angty  that 
she  had  no  control  ot  herself.  She  would 
say  anything  that  would  come  Into  her 
mind.  Q.  Were  you  or  not  In  any  way 
responsible  for  these  outbursts  of  anger 
on  her  {xart?  A.  1  am  not  conscious  that 
I  am.  Q.  State  whether  or  not  fme  of 
these  outbursts  ot  ungovernable  temper 
on  tbe  part  of  your  wife,  and  her  use  ot 
violent  language,  and  the  violence  of  her 
manner,  was  or  was  not  caosed  by  your 
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having  a  young  woman  In  your  faoase 

Eurportlng  to  be  a  relative  of  ynure,  and 
usglQg  and  kisulng  that  woman  In  the 
preBeace  ol  your  wife,  and  keeping  ber 
and  yoarpelf  In  yonr  dental  office  nntH  2 
or  3  o'clock  in  tbe  morning."  The  wit- 
ness answered,  "No."  The  crosB-fxaml- 
nation  of  this  witness  went  much  further, 
but  we  deem  it  annecrasary  to  set  out 
more  of  It  here.  He  was  asked  in  refer- 
ence to  quarrels  and  outbarsts  of  anger 
on  tbe  part  of  his  wife,  caused  by  bis  con- 
duct with  different  women,  and  also  In 
reference  to  lettera  nlleged  to  have  been 
written  by  the  witness  to  women  in 
Volusia  county,  Fla.  He  was  asked  as  to 
how  he  provided  for  his  wife  while  he 
lived  with  her.  and  whether  or  not  she 
was  forced  to  work  for  the  necessaries  ol 
life.  The  wife  was  introduced  In  rebuttal 
by  the  state,  and  the  court  permitted  tier 
to  contradict  ber  husband  in  reference  to 
all  these  mattera  brought  oat  on  croBs-«x- 
amination.  They  bad  no  connection  with 
the  Issue  before  the  Jury,  and  .were  caIud- 
lated  to  divert  tbe  minds  of  the  Jurors 
from  the  qiiestluns  which  they  were  im-- 
paneled  to  try.  This  Is  a  prosecution 
against  defendant,  Eldrldge,  for  publish- 
ing a  libel  concerning  Mrs.  Delia  V.  Hmith, 
and  not  an  Investigation  Into  the  merits 
of  a  divorce  snlt  between  ber  and  her  bus- 
band,  B.  B.  Smith.  The  rules  of  evidence 
permit,  in  the  discretion  of  the  trial  Judge, 
a  great  latitude  on  cross-examination, 
when  in  his  Judgment  such  a  course  Is 
essential  to  the  dlncovery  of  trnth :  hut  they 
dn  not  permit  an  inquiry  into  colUteral 
matters  in  no  way  connected  with  the  Is- 
sue, for  the  purpose  of  contradicting  a 
witness.  A  party  baa  no  right,  on  cross- 
examination,  to  Interrogate  a  wltnfvs  as 
to  a  distinct  collateral  fact  lor  the  purpose 
of  contradicting  him,  and  If  such  an  exami- 
nation is  permitted  by  tbe  Judge  under 
the  latitadft  allowed  on  cross-examina- 
tion as  to  such  matter,  the  party  examin- 
ing makes  the  witness  his  own.  Living- 
ston V.  Roberts*  Ei'r,  18  Fla.  70.  The  po- 
sition taken  on  the  part  of  the  state  is 
that  the  extent  of  tbe  examination  al- 
lowed here  was  permioslble  to  show  the 
motive  or  feeling  of  B.  B.  Smith  In  refer- 
ence tu  his  wife.  As  stated  above,  the  feel- 
ing or  state  of  a  witness'  mind  In  respect 
to  a  person  against  whom  hetestlflesmuy 
be  shown  to  the  Jury,  and  should  be  con- 
sidered by  them  in  weighing  his  testi- 
mony. TblH  is  a  familiar  rule,  and  of 
constant  application,  but  It  dues  not  Jus- 
tify the  extent  of  tbeexamlnatlcm  allowed 
In  the  case  before  us.  It  is  competent,  to 
show  as  a  fact  that  a  witness  is  hostile 
to  the  party  against  whom  he  testifies, 
and  the  jury  can  consider  this  hostility  in 
eBtlma.tlng  bis  testimony ;  but  an  inquiry 
Into  the  conduct  and  acts  ol  parties  pro- 
ducing the  hostility  raises  another  and 
collateral  iBSue,  which  should  not  be  T>er- 
mltted  to  be  gone  Into  by  the  trial  Judge, 
otherwise  there  would  be  no  limit  to  the 
Investigntion  of  any  cause.  In  the  cane 
of  Selph  V.  State,  supra,  a  witness,  after 
being  examined  by  the  state,  testified,  on 
eross-ezaminatlon.  that  he  took  part  ti^ 
tndlgnatdon  meetings  against  the  Selphs 
In  Lake  City,  and  resolutions  were  passed 


In  the  meetlnga.  He  was  asked  by  the 
state,  "  Wbat  was  the  reason  and  purpose 
of  the  public  meetings  yon  attended,  and 
wbat  was  yonr  reaaiHi  end  pnrpone  In  at. 
tending  those  meetings?"  In  answer  the 
witness  said,  "My  reason  for  attending 
that  meeting  was  that  1  was  Invited  tbere 
by  leading clCtsens  of  the  county  and  town 
for  the  purpose,  as  explained  to  me.  of 
forming  some  resolntlons  as  to  what 
steps  shall  be  taken  to  do  away  with  the 
ilotous  proceedings  o(  tbeSelphs  on  the 
day  before  tbe  killing.  The  reason,  as  I 
understood,  was  about  the  conduct  of  tfle 
tselphs."  The  witness  was  then  asked 
what  was  the  conduct,  and  be  gar»  an 
account  as  related  to  him  of  the  conduct 
uf  the  Selphsln  shooting  at  men  In  town, 
and  endangering  the  lives  of  the  people 
by  their  violent  acts,  and  stated  that  he 
thought  it  was  time  to  put  a  stop  tu  it, 
and  this  was  the  reason  he  attended  the 
meeting.  In  speaking  of  this  testimony 
the  court  said:  **The  evidence  could  have 
•hetSa  elicited  by  tbe  defense  for  bat  one 
purpose,  and  that  was  legitimate,  to  show 
the  state  of  Teeling  of  che  witness  towards 
the  prisoner.  If  witness  was  bostile  to 
prisoner,  it  was  proper  that  It  should  Ik 
considered  by  the  Jury  In  weighing  bis  evi- 
dence. Tbe  witness*  state  of  mind  and  in- 
terest in  respect  to  tbe  prisoner  areal' 
ways  pertinent  Inquiries,  for  they  go  to 
his  credit.  ■  •  •  The  reasons  fur  hold- 
ing the  indignation  meeting,  or  the  rea- 
sons of  witness  for  Attending  It,  could  not 
be  inquired  Into.  Its  only  relevancy  con- 
sisted in  the  fact  that  It  was  hostile  to 
the  prisoner,  and  that  the  witness  took 

?>art  In  It.  He  had  a  right  to  draw  oat 
hose  facta,  and  then  the  Inquiry  abnaid 
have  stopped.  Suppose  a  witness,  with  a 
view  of  ascertaining  his  feelings  towards  a 
prisoner,  is  asked  If  he  has  not  had  a  con- 
troversy  with  the  prisoner.  If  he  answers 
in  the  affirmative,  would  that  heasnffi- 
cient  reason  for  the  other  side  to  ask  him 
the  cause  of  the  controversy,  and  for  the 
court  tu  permit  him  to  go  on  and  give  a 
long  account  of  other  matters  in  no  way 
connected  with  the  crime  for  which  tbe 
prisoner  was  on  trial,  and  detail  broils 
and  shooting  scrnpes  that  the  prisoner 
had  been  engaged  in.  In  which  tbe  lives 
of  women  and  children  were  endangered? 
It  Is  permissible  to  prove  that  wltniMB  and 
prisoner  bad  a  cuntruversy,  from  wbieh 
hostility  was  engendered.  It  is  of  uo  con- 
sequence which  was  in  tbe  right  In  sncta 
controversy.  It  is  of  consequence  that 
it  caused  hostility  to  tbe  prisoner."  In 
the  case  before  us  It  was  pritper  to  show, 
as  bearing  upon  tbe  credibility  of  Smith, 
that  at  ttie  time  ot  the  alleged  adultery 
testified  to  by  liim  the  marital  relation 
between  himself  and  wife  had  been  broken 
up.  and  they  were  suing  each  other  tor  a 
divorce.  It  was  not  competent  to  vo  be- 
yond this,  t:nd  Inquire  Into  the  causes  ot 
quarrels  and  angry  fusses  between  them. 

The  seventh,  eighth,  and  ninth  assign- 
ments ot  error  are  based  upon  the  admis- 
sion In  evldmce  of  certain  letters  marked 
Exhibits  "C."  ■D.-  and  "B.**  The  wit- 
ness B.  B.  Smith  was  asked  by  the  connad 
for  the  state,  on  cross-examination, 
whcthsr  or  notoutburate  erf  ungovernable 
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tamper  on  tbe  part  of  bis  wife  wm  caiwed 
1>y  her  fladins  in  blB  coat  pocket  a  letter 
written  by  bim  and  addreiiaed  to  a  yoDDg 
woman  Id  Voluala  connty,  in  which  be 
made  ardent  declarations  of  lure  to  the 
youuK  lady,  BQil  apuke  In  rd  oKenaiTuman- 
ner  uf  bis  wife.  Ue  atated  that  be  bad  no 
recollectiun  of  any  aacb  letter.  Qaeatlotts 
containing  portions  of  letters  were  pro- 
pounded to  tbba  witness,  and  be  was 
asked  if  he  did  not  write  letters  contaln- 
inff  such  statements.  An  extended  cross- 
examination  was  permitted  as  tu  the  let- 
ters, and  in  rebuttal  Mrs.  Smith  contra- 
dicted her  hasband  as  to  them.  Sbe  saya 
tbat  two  of  tbe  letters  Introduced  In  evi- 
dence were  written  by  ber  haabandt  and 
one.  belnff  addressed  to  bim,  she  fonnd 
among  bis  papers.  These  letters  do  not 
refer  in  any  way  to  tbe  alleged  libelous 
publication  by  defendant.  They  were 
written  long  before  tbe  publication  was 
made,  and  before  any  divorce  proceedings 
were  instituted  between  Smith  and  bis 
wile.  Tbeonly  relevancy  which  theycoaid 
have  would  be  to  show  Hmltb'a  leeJlpg 
for  his  wife,  and  tbe  quarrels  between 
them  caused  by  tbe  lettera.  The  defend- 
ant, Eldrldf^.ls  In  no  way  connected  with 
the  letters,  and  their  contents  are  not  evi- 
dence against  him.  The  fact  that  bontii- 
Ity  and  bad  feelings  may  have  been  en* 
gendered  between  Smith  and  bis  wife  on 
account  of  lettera  written  by  blm  may  be 
ahuwD,  bnt  It  would  be  going  beyond  the 
mle  to  allow  tiie  letters  In  no  way  refer- 
ring to  the  matter  under  InveHtigatlon  to 
be  introduced  for  the  purpose  of  showing 
tbe  cause  of  such  feelings  and  hostility. 

The  record  reveals  an  errur  on  the  part 
of  the  court  In  admitting  testimony  in  ref- 
erence to  the  use  of  morphine  by  Jubilee 
8mlth.  Jubilee  Smith  was  Introduced  by 
defendant  to  prove  the  truth  of  the  publi- 
cation concerning  Mrs.  Delia  V.  Smith. 
On  rroBM-examination  he  was  Interrogated 
as  to  hie  use  of  morpblne.  He  was  asked, 
"Are  you  not  a  morphine  eater?  Answer. 
No,  sir.  Q.  Do  you  not  habltnally  use  ItT 
A.  I  sometlmea  take  It  for  nervous  head- 
ache. Q.  Do  yoD  not  habitually  ose 
morphine?  A.  Only  when  I  have  the 
headache.  Q.  Are  you  not  using  mor- 
phine daily?  A.  1  am  not.  Q.  Did  yon 
not,  while  at  Da^tona,  aae  large  qnan- 
tttlea?  A.  I  did  not."  He  further  stated 
that  he  was  not  at  all  out  of  tbe  way 
with  the  use  of  any  drug,  and  blaaensesnot 
intiieleastlmpalred;  that  foretght  weeks, 
while  at  Daytona,  be  had  bat  little  mem- 
ory about  it,  but  this  time  was  subse- 
quent to  the  events  abont  which  be  teetl- 
lipd.  In  rebuttal  Delta  V.  Smith  testified 
that  she  was  acquainted  with  Jubilee 
Smith,  and  that  he  lived  In  her  houee  one 
month.  She  was  anked,  "Do  you  know 
what  thts  habits  of  Jubilee  Smith  are  in  re- 
gard to  the  use  of  morphine?"  Her  an- 
swer was:  "Hensed  morphine  to  excess. 
He  would  patlt  in  bis  arms  and  limbs.  Q. 
Have  you  seen  him  do  it?  A.  1  have;  but 
I  would  not  see  him  as  often  as  lie  would 
dolt.  Q.  Uowoftra  haveyonseen  hlmdo 
It?  A.  Two  or  tbreetlmee.  Q.  Could  you 
tell  when  he  was  under  the  influence  of 
morpblne?  A.  Hewasalwaya;  almost  In- 
ceaaantly.  Q,  Can  you  tell  when  any  one 
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was  under  the  Inflaence  of  morphine? 
A.  I  can.  1  noticed  hini  when  I  had  seen 
blm  giving  these  Injections  of  morphine. 
He  was  In  my  house  for  une  month  under 
my  observation. "  In  rebuttal  William 
Jackson  stated  that  he  was  slightly  ac- 
quainted with  Jubilee  Smith.  He  was 
asked  If  he  knew  anything  of  Smith's 
habit  of  indulging  in  the  use  of  morpblne, 
and  in  reply  stated  nothing  of  bis  own 
knowledge  further  than  tbat  he  bad  as- 
sisted in  paying  bills  fur  morphine  and 
liquor  tor  bim.  This  testimony  In  rebut- 
tal was  objected  to  by  defendant,  and  the 
court  permitted  It  to  go  to  tlie  Jury.  Dr. 
Wallace,  in  rebuttal,  stated  that  he  had 
frequently  seen  Jubilee  Smith,  bnt  was 
very  slightly  acquainted  with  blm;  that 
he  had  something  pecoUarabont  him  that 
witness  could  not  attribute  tu  anything 
else  than  the  Inflnence  of  morphine.  Dr. 
Mayer  consulted  witness  about  Smith's 
excessive  use  of  morphine,  but  witness 
was  never  taken  to  his  bedside.  He  was 
acquainted  with  tbeeBects  of  excessive  oee 
of  morphine  on  the  mental  facnltles.  bnt 
had  made  no  special  study  of  it.  The  wit- 
ness stated  that  tbe  effect  of  morphine, 
taken  In  excess*  la  to  make  a  man  vision- 
ary and  produces  a  dreamy  condition. 
The  excessive  use  of  morphine  always 
blunts  the  mental  faculty  of  the  person 
afflicted  with  its  use.  In  section  4\8, 
I  Whart.  Ev..  It  is  said.  "The  use  of 
opium  cannot  be  lntn>duced  to  Impair 
credit,  anlesH  it  be  shown  that  the  wit- 
ness was  under  tbe  Influence  of  opium 
when  examined,  or  when  the  litigated  event 
occurred."  In  tbe  case  of  McDowell  v. 
Preston.  26  Ga.  528,  it  was  held  that  in  or- 
der to  diacreillt  or  weaJien  the  testtmuny 
of  a  witness  it  ie  not  enough  to  show  tba  t 
the  witness  was  in  the  bablt  nt  using  opi- 
ates. Tbe  proof  must  go  further,  and  es- 
tablish either  tbat  the  miod  of  the  wit- 
ness was  Impaired  geuerally  by  tbe  use  of 
tc,  or  at  least  under  tbe  Influence  of  the 
opiate  at  the  time  tbe  testimony  was 
taken.  The  testimony  here  offered  by  tlie 
state  talla  sUnrt  of  this  test,  and  should 
have  been  excluded.  There  was  no  testi- 
mony to  show  tbat  tbe  witness  Smith  was 
under  tbe  Influence  of  morphine  either  at 
the  trial  or  at  the  time  of  tbe  event  abont 
whicli  beteslified ;  norlsltabown  that  his 
mind  was  Impaired  generally  by  the  use 
of  morphine. 

For  theerrora  here  pointed  out,the]udg- 
ment  entered  In  this  case  against  defend- 
ant In  the  court  below  must  be  set  aside, 
and  a  new  trial  awarded. 

There  are  other  asslgnm«nts  of  error  in 
the  record,  but  we  do  not  deem  it  neces- 
sary to  go  into  a  discussion  of  tham. 
Most  of  the  errors  asalKned  by  plaintiff  In 
error,  and  which  we  do  not  pass  npou, 
relate  to  the  charges  given  for  the  stute, 
and  tboae  naked  on  twhalf  of  tbedelenuaut 
below,  and  refused.  In  view  of  theearnest 
contention  of  plaintiff  in  error  In  this 
'  court  in  reference  to  the  refusal  of  the  trial 
Judge  to  giva  the  third  charge  asked  for 
defendant  below  we  will  consider  it.  The 
third  charge  asked  for  defendant,  and  re*  J 
fused  by  tlie  court,  Is  as  tullowe:  "A  de- 
fendant in  a  criminal  case  !b  supposed  to 
be  innocent  until  be  is  proven  guilty,  and 
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before  he  can  be  cooTlcted  tbe  Jury  must 
be  satlBfled  of  his  guUt  beyond  a  reaBona- 

ble  doubt.  If  the  Jury  entertain  a  reason- 
able doubt  as  to  tbe  truCh  of  the  article 
published,  or  the  motive  of  the  defendant 
in  publlBhln^  it,  they  will  give  the  defend- 
ant tbe  benefit  of  the  doubt  and  acquit 
blm."  Thecourtrefueedtoprlvethlacharge 
asked  by  the  defendant,  but  charged  the 
Jury  that  "the  presumption  of  law  Is  In 
laror  of  innocence,  and  tbe  defendant  Is 
entitled  to  the  benefit  of  evpry  reasonable 
doubt  as  to  his  guilt."  Connsel  tor  plain- 
tiff In  error  contends  that  "the  court,  in 
denying  the  third  charge  of  defendant,  re-* 
fused  tocharge  that  if  the  jury  entertain  a 
reasonable  rionbt  as  to  the  trnth  of  the 
charge.and  the  defendant'smotlre  In  pub- 
lishing It,  they  should  acquit."  In  a  crim- 
inal prosecution  for  libel  under  the  con- 
stitution of  1885  two  things  must  appear 
in  order  to  constitute  a  defense  for  pub- 
lishlng  libelous  matter.  It  must  appuar 
that  the  libelous  matter  is  true,  and  that 
it  was  published  for  good  motives.  Const. 
1885.  S  18.  "Declaration  of  Bights."  If  tbe 
contention  ut  plaintiff  In  error  la  that  a 
defendant  In  a  prosecntlon  for  libel  Is  en- 
titled to  tbe  benefit  of  a  reasonable  doubt 
arising  from  the  evidence  as  to  the  truth- 
fnlness  of  the  libelous  matter,  and  the  good 
motivesin  publishing  It.  as  he  Is  entitled  to 
a  reasonable  donbt  as  to  thecommlH^iun  of 
other  offenses, it  la  evident  thatthecharge 
asked  doen  not  present  this  qnestlnn. 
The  charge  states  the  lawto  bethat  1(  the 
Jury  entertain  a  reasonable  doabt  as  to 
the  truth  of  the  article  published,  or  the 
motive  of  tbe  defenoant  In  publishing  it, 
they  must  acquit.  The  charge  asked  for 
Is  in  the  disjunctive,  and  does  not  present 
for  decision  tbe  question  contended  fur  by 
plaintiff  in  error. 

The  sixth  charge  given  on  behalf  of  the 
vtate»  we  think,  requires  some  notice.  Its 
language  is  "that  tbe  Jury  cannot  infer 
that  the  libel  was  published  with  good 
motives;  that  good  motives  must  be 
proved  the  same  as  any  other  fact,  and  If 
the  defendant  has  failed,  by  competent 
evidence,  to  prove  that  the  libel  was  pnb- 
lisfaed  with  good  motives,  they  must  re- 
ject all  evidence  going  to  prove  the  truth 
of  the  libel,  and  convict  the  defendant." 
The  language  here  used  is  calculated  to 
mislead  the  jury  into  the  belief  that  they 
are  never  authorized  tolnfergood  motives 
from  the  facts  and  circumstances  given  In 
evidence  in  a  case.  Thechargesays:  "The 
Jury  cannot  Infer  that  the  libel  was  pub- 
lished with  good  motives:  that  good  mo- 
tives must  be  proved  the  same  as  any 
other  facts."  While  they  are  told  that 
good  motives  most  be  proved  as  any 
other  fact,  they  are  also  told  that  they 
cannot  infer  good  motives.  Oood  mo- 
tives may  appear  as  an  inference  frum  the 
facts  and  vlrcnmstaoces  of  the  case  given 
In  evidence,  and  tbelangoageof  this  charge 
Is  calculated  to  mislead  tbe  Jury  in  their 
finding  In  this  reBpecc. 

Plaintiff  In  error  assigns  aserror  the  de- 
cision of  the  circuit  Judge  In  overruling  a 
motion  to  set  aside  the  verdict  ugalnet 
defendant  below,  and  fur  a  new  trial.  One 
of  the  grounds  of  the  motion  for  a  new 
trial  is  that  the  court  erred  in  allowing 


an  attorney  employed  by  private  par<iee. 
and  not  by  the  state,  to  appear  as  coun- 
sel In  the  cause  and  assist  the  state  attor- 
ney In  the  prosecution  of  defendant.  No 
objection  was  taken  during  the  pruuress 
of  the  trial  to  the  part  taken  by  tbe  coun- 
sel employed  by  private  parties,  and  the 
question  now  presented  was  not  raised 
antil  after  verdict.  This  objection  comes 
too  late  for  tbe  plaintiff  in  error  to  avail 
himself  of  it  here.  There  Is  a  conflict  of 
authority  as  to  tbe  right  of  counsel  em- 
ployvd  by  private  persons  to  appear  and 
aid  in  the  prosecntlon  of  persons  charged 
with  gravecrimee.  In  tliestates  of  Texas, 
Kansas,  Maine,  and  probably  others,  the 
right  of  counsel  employed  by  private  per- 
sons to  aid  in  sacb  prtwecatlons  is  boh- 
tained.  Burkhard  t.  State.  18  Tex.  App. 
509;  State  v.  Wilson,  24  Kan.  189;  State 
V.  Bartlett,  55  Me.  200.  In  the  Texas  de- 
cision it  Is  said  that  a  long  and  uniform 
practice  In  the  state  sanctions  such  prac- 
tice. A  contrary  rule  has  been  estab- 
lished in  thestatesof  Massachusetts,  Mich- 
igan, and  WlHconsln,  Com.  v.  Williams, 
2  Gush.  682:  Com.  v.  Oibbs.  4  Gray.  146; 
Melster  v.  ppuple,  til  Mich.  99;  People  v. 
Hurst.  41  Mich.  328,  1  N.  W.  Rep.  1027; 
Blemel  v.  State,  71  Wis.  444,  »7  N.  W.  Rep. 
244.  The  question  not  having  been  pre- 
sented in  time,  we  express  no  opinion  on  it. 

For  the  errors  hert^nbelore  pointed  ont 
the  Judgment  of  the  circuit  court  is  re- 
Tereed,  and  a  trial  do  novo  Is  awarded. 


DBOLTUtt  MbBO&NTIZ«B  OO.  T.  OBFOBO. 

(Supreme  Court  qf  Alabama.   June  S9. 189L) 
aABmaHHBHT— EzsiimoM— Cladi  axd  Htatb- 

MSNT. 

Code  Ala.  S258S,  provides  that  when  mooe; 
or  personal  property  is  garnished,  and  the  de- 
fendant olaims  tlie  same  as  exempt,  he  shall  file 
his  claim  thereto,  aooompanied  by  a  statement 
setting  f(nt,h  all  his  personal  property.  Held  that, 
where  money  garnished  was  clsimed  as  exempt, 
it  was  not  necessary  to  also  Inventoir  It  In  Uie 
aooranpanyina  statement  ot  persoau  property 
ownea  by  deiandant. 

Appeal  from  city  court  ot  Decatur:  W. 
H.  SiicPSON,  Judge. 

The  appellant,  the  Drcatur  Mercantile 
Company,  recovered  a  Judgment  In  a  Jus- 
tice of  the  peace  court  agniust  the  appel- 
lee, John  H.  Deford,  tor  the  sura  of  $11.37. 
Dpon  this  Judgment  the  plaintiff,  upon 
making  affidavit  and  giving  bond,  had  a 
garulsbment  issued  against  Long  &  Jer- 
vls,  who  were  cited  to  answer  said  writ. 
Tbe  d^endant  Interposed,  and  died  his 
claim  of  exemptions  of  tha  tndebtedneu 
due  blm  from  said  Long  ft  Jnrvls.  Upon 
the  coming  In  of  the  answer  of  the  gar^ 
nishee.  the  plaintiff  moved  lor  a  Judgment 
by  default  upon  tbe  grounds  as  stated  in 
tbe  opinion.  The  cuurt  overruled  the  mo- 
tion, and  "there  being  no  other  objections 
to  the  claim  of  exemptions  interposed, 
and  no  contest  filed,  the  court  sustained 
the  claim  of  exemptions,  and  on  motion 
discharged  the  garnishee."  The  plaintiff 
separately  excepted  to  each  of  these  rul- 
ings of  the  lower  court.  The  substance  of 
the  claim  of  exeiuptions,  and  all  the  fuctd 
which  are  here  stated,  are  sufficiently  set 
forth  in  the  opinion  of  t^ls  court.  The 
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filainttff  appealn,  and  aul^rra  the  niUiigs 
of  tbe  lower  court  as  error. 
S.  M.  BaiBB,  lur  appelant. 

Cloptoh.  J.  Section  3688  ot  the  Code 
provides:  "When  money  ur  cfaotieainac- 
tloo  or  persunal  property  are  garnished, 
and  tbe  defendant  claImB  tbe  same  or  any 
part  tbereot  as  exempl^ed,  be  Rball  file  hla 
claim  thereto  tn  writing,  verified  by  oath, 
In  thecoort  In  which  Roch  proceedings  are 
pending,  accompanied  by  a  atatemeut  set- 
ting forth  the  personal  property, choses  In 
action,  and  money,  and  the  location  and 
value  thereot.as  rcqalred  in  the  statement 
to  be  filed  ander  the  proTfslons  ot  section 
2525."  Appellee  having  filed  bis  claim  to 
the  money  garnished  as  exempt,  appellant 
moved  for  Judgment  by  default  against  the 
claimant  and  tbe  garnlabees,  basing  the 
motion  on  the  apeelfied  grounds  that  the 
claim  is  too  uncertain  and  indefinite,  and 
Is  not  accompanied  by  a  sufficient  Inven- 
tory. The  claim,  which  is  in  writing  and 
verified  by  oath,  makes  known  and  de- 
clares that  defendant  has  selected,  and 
clttimH  as  exempted,  "  wages  doe  him  from 
Long  &  Jervls  tor  woricand  labor  done  by 
atflant.  and  which  wages  have  been  gar- 
nished at  tbe  suit  of  Decatur  Mercantile 
Company  before  0.  U.  Htevecs,  mayor  and 
ex  oScIo  Justice  of  tbe  peace,  agHlnst  this 
atHant,fi^.50."  Theclnlm  was  filed  In  the 
justice's  court  In  which  the  suit  was  com- 
menced, end  tbe  garnishment  proceedings 
were  pending,  having  been  removed  to  the 
city  court  by  eertiomii.  It  sets  forth  the 
facta  entitling  defendant  to  theexeroptlon. 
and  partlcuiarlses  the  money  gurntshed 
aaneleeted  and  claimed,  stating  the  amount 
due  as  wages  tor  the  work  and  labor. 
Though  Infurmatly  prepared.  It  presents 
the  fa>.'tB,  so  that  a  material  issue  can  be 
taken  thereon,  11  contested.  This  Is  requi- 
site certainty.  In  order  to  the  sutficleut 
Interponltiun  ot  a  claim  under  section 
S5S8,it  must  be  accompanied  by  a  atate* 
ment  of  defendnnt's  personal  property, 
money,  and  choses  In  action,  such  as  re- 
<iulred  by  section  2r>:M>.  If  not  accompa- 
nied by  an  inventory,  the  plaintiff  may 
move  for  judgment  against  the  garnishee 
as  upon  dpfault  ot  tbe  claimant  ol  exemp- 
tions. Tonsmere  v.  Buckland,  88  Ala.  812, 
6  South.  Rep.  904.  Immediately  following 
and  as  a  continuation  of  tbe  claim  Is  a 
atatement,  verified  bydpfendant, as acom- 
plete  Inventory  of  all  the  property  owned 
by  him.  Tbe  firgt  objection  urged  to  tbe 
811  filclcncy  of  the  statement  is  it  does  not 
include  the  money  claimed  as  exempted. 
Tlie  pnrpoK  of  the  requirement  is  to  pre- 
vent the  defendant,  while  claiming  the 
money  garnished  as  exempt,  secretlngoth- 
er  [MTsonal  property,  money,  or  choses  In 
action  subject  to  bis  debte,  and  which 
may  be  reached  by  appropriate  legal  pro- 
cess. That  the  money  claimed  as  exempt- 
ed Is  a  part  of  the  claimant's  property  Is 
made  known  to  plaintiff  bytheclalra  Itself. 
Its  repetition  In  thestatement  seems  to  be 
annecessaiy.  The statuteniakesthestate- 
ment  an  essential  partol  theclalm.  There 
cn>tainly  can  be  no  objectbin  to  making  It 
•on  the  same  paper  -ns  a  part  ol  the  claim, 
botb  verified  by  one  aud  the  same  oath. 
This  la  a  Bubstantial  compliance  with  the 


statute.  Theobjectlon  that  the  claim  and 
statement  are  not  made  separately  Is 
rather  technical.  Also,  when  an  Jnrf>nCory 
lias  been  filed  by  the  defendant,  though  It 
may  not  be  complete,  tbe  plaintiff  cannot 
move  tor  Judgment  against  the  garnishees 
as  upon  default  of  the  claimant  of  exemp- 
tion. If  Incomplete,  plaintiff  should  have 
tendered  an  issue thatdefendant  has  other 
personal  property  not  embraced  In  the  In- 
ventory, under  section  2531.  No  such  issue 
having  been  tendered,  aud  no  otter  to  con- 
test tbe  claim,  the  court  did  not  err  in  dla- 
cbarging  the  gamlahees.  Afilrmed. 

Bkdwn  t.  Bahnrs. 

(Supreme  Court  <if  Alabama.  Jmiel8,18BL) 

JimaHsiT-r— AuBNDUBNT  Noiro  pbo  Tdito. 
Wbere,  In  the  suit  ot  "B.  8.  Brovni  v. 
Jesse  Barnes"  a  motion  for  b  new  trial  wu 
granted,  but  the  clerk,  in  entorlog  the  Judgment 
tbereon,  entitles  tbe  cause  "Brown  &  Smith  v. 
Jesse  Barnes"  there  being  no  sucb  case  on  the 
docket,  it  is  proper  to  allow  an  amendment  cHf 
tbe  Jadgment  nunc  pro  tune  to  show  the  tme 
tiUe. 

Appeal  from  circalt  court,  Dale  county; 
J.  M.  Carmichakl,  Judge. 

B.  L.  Murtfn,  for  appellant.  W.  D.Rob- 
erta, for  appellee. 

Stonk,  C.  J.  Motion  waa  made  In  tbe 
circuit  court  to  amend  iinnc  prt>  tunc  a 
Judgment  granting  a  new  trial.  Proceed- 
Ingfl  bad  been  had  in  said  circuit  r«urr  un- 
der the  style  of  "B.  H.  Brown  v.  Jesse 
Barnes,  *  which  nanlted  In  a  Jndgment  for 
pialntlK.  Defendant  made  a  motion  for 
a  new  trial,  which  was  grante^l,  and,  In 
entering  np  tbe  Jndgment  thereon,  tbe 
cierk  styled  the  case  as  "Browu  ft  Hmith 
V.  Jesse  Barnes."  The  motion  was  made 
to  amend  this  Judgment  none  pro  titac 
so  as  to  show  that  the  new  trial  was 
granted  in  the  case  ofB.  S.  Brown  v. 
Jesse  Barnes."  Tbe  evidence  introduced 
showed  that  there  was  no  case  on  the 
docket  at  the  term  the  motion  tor  a  new 
trial  was  made  tn  the  name  of  Brown  A 
Smith  r.  Jesse  Barnes,"  but  there  wan  a 
caseof  **B.  S.  Brown  v.  Jesse  Bame8*'and 
that  proceedings  were  had  therein  at  said 
term  of  the  court.  The  very  object  of 
amendments  nunc  pro  tuoe  Is  that  the  rec* 
ord  shall  be  made  to  apeak  the  truth,  and 
show  and  recite  what  the  court  intwded 
it  should  show.  The  power  to  thus 
amend  is  confined  to  clerical  errors  as  dis- 
tinct from  Judicial,  and  can  well  be  exer- 
cised to  correct  all  clerical  errors  In  the 
entry  ot  a  judgment,  whether  that  correc* 
tlon  consist  In  Introducing  a  lac*^  that 
ought  to  be  In  the  Judgment,  or  by 
striking  out  a  fact  which  should  not  a|>- 
pear  therein.  Wborl^  v.  Railroad  Co.,  73 
Ala.  20;  Emerson  v.  Heard.  SI  Ala.  443, 1 
South.  Kep.  197;-Browder  v.  Faulkner,  82 
Ala.  257,3  South.  Rep.  30.  An  amendment 
auar  pro  tunc  will  be  allowed  where  tbe 
clerk,  In  entering  Judgment,  commits  an 
error  by  confonnduig  two  suits.  Dobson 
V.  Dickson,  8  Ala.  252.  A  greater  reason 
exists  for  the  exercise  ot  the  power  when 
the  clerk,  in  entering  up  ajudgment, Intro- 
duces ns  party  plaintiff  the  name  of  one 
who  was  never  a  party  to  the  anU,  The 
Judgment  la  afiBrmed.  ^  ■ 

Digitized  byLjOOglC 


soxjthkbh'  bzsvbteb,  tol.  9. 


(Ala. 


Cahlbt  ▼.  State. 
(Suprem*  Oomt  qT  Alabama.  Jqm  U,  ISOL) 

TIONS. 

1.  Whare,  on  a  trial  fur  adultery,  the  ao- 
oosed  introdnoM  mrldence  of  ftood  (duraoter,  It  1> 
revaiBitile  smr  to  admit  avldence  in  rebuttal 
tliereof  that  accoaed  wai  **ftK>llsbly  fond  of  wo- 
men," as  such  evideace  Is  IrreleranL 

2.  Where  there  was  Dothing  to  show  that  the 
state's  witness  bad  oootradicted  herself,  It  was 
proper  to  refuse  a  charge  that,  "If  tiie  state's 
witness  contradict*  herself,  the  Jnrr  maT  look  to 
this  In  determining  thecredit  to  which  sne  la  en- 
titled ;  and  if  she  is  oontradicted  by  a  witness 
who  is  unimpeaohed.  and  if  saoh  contradiction 
generates  In  the  minds  of  the  jury  a  reasonable 
doubt  of  guilt,  then  they  must  giro  the  d^eod- 
ant  the  benefit  <tf  It,  and  aciiait  him. " 

Appeal  from  dreolt  court,  Ba  tier  conn- 
tj;  John  P.  Hubbahd,  Judge. 

ToinCaatey,fi  neKro,  w&a  indlctPd,  tried, 
and  cunvlrted  for  living  la  a  state  of 
adaltery  wltb  one  FartbeDla  Orayaon, 
awbite  woman.aad  Henteaced  to  the  peni- 
tentiary for  three  years.  The  eWdence 
Introduced  tor  the  state  tanded  to  show 
that  the  defendant  was  guilty  of  th« 
ebarge  preferred  against  him,  while  the 
testimony  offered  iu  bis  own  behalf  tended 
to  show  that  hewasnot  guilty  ascharged, 
and  was  In  direct  conflict  wltb  the  state's 
evidence.  There  were  bnt  two  exceptions 
reserved  on  the  trial,  and  only  two  points 
arged  In  at^ament.  The  one,  as  to  the 
iDtrodactlon  of  tba  evidence  of  the  delend- 
ant'a  character  as  to  women.  Is  snflSclent- 
Isrsbown  In  the  opinion.  The  other  was 
the  exception  reserved  by  the  defendant 
to  the  conrt's  refusal  to  give  the  following 
written  chance  to  the  Jnry :  **  If  the  state's 
witness  contradict  benfelf.  the  Jury  may 
look  to  tills  In  determining  the  credit  to 
which  she  Is  entitled ;  and  If  she  Is  contra- 
dicted by  a  witness  who  is  unlmpeacbed, 
and  U  Bucta  contradiction  generates  In  tba 
minds  ol  ttae  Jury  a  reasonable  doabt  ol 
guilt,  then  they  must  give  the  defendant 
the  benefit  of  it,  and  acqnlt  tba  defend- 
ant." 

J.  M.  Whitebeaii,  tor  appellant.  W.  L. 
Jtfart/a,  Atty.  Gen.,  for  the  State. 

CoLRMAN,  J.  The  defendant  was  con- 
vteted  of  ttae  offense  of  mlscegt-natlon,  and 
■entenced  to  the  penitentiary  (or  three 
years.  Dtirlng  tlie  trial  the  defendant  in- 
trodnced  testimony  to  prove  his  Kcneral 
good  chararter.  On  croeR-ezamlnatlun,  a 
wltnesH  wart  anked  by  the  solicitor,  "Do 
you  fenow  the  geiierfil  character  of  defend- 
ant about  woiueii,  and,  if  so,  what  1h  that 
character?"  The  witness  replied  "that 
he  did  from  what  was  said  about  it,  and 
that  his  general  character  about  women 
was,  from  what  was  Hald  about  It,  that 
he  was  foolishly  fond  of  women."  The 
evidence  was  objected  to  by  the  defendant, 
and  a  motion  to  exclude  It  from  the  Jury 
WBH  overruled.  General  character  Is  the 
reputation  onehaa  made  in  the  community 
tn  which  he  resides, — the  result  of  his 
general  walk  and  conversation.  It  cannot 
be  shown  by  prtK>(  of  particular  acts  of 
good  or  bad  conduct.  What  knowledge  Is 
necesHary  to  render  a  witness  prima  facie 
competent  to  testify  <A  good  or  bad  char> 


acter  baa  bemi  often  passed  npon  In  this 
state.  HuBsey  v.  8tate.  87  Ala.  121,  8 
Sonth.  Rep.  430;  Hak^y  v.  State,  6S  Ala. 
85:  Chtlds  V.  State,  56  Ala.  29;  Hadley  v. 
State.  Id.  81,  and  references.  Good  char- 
acter may  generate  a  I'easonable  doubt, 
npon  the  principle  that  It  is  nnllhely  that 
a  person  of  good  character  would  commit 
the  actcharged.  Oncruss-examlnatlon.or 
by  other  witnesses,  testimony  in  r«>battal 
of  that,  tending  to  prove  good  character. 
Is  admissible.  Proof  of  partleolar  facta  or 
acta  la  not  in  rebuttal.  To  be  In  rebuttal. 
It  must  be  that  which  affects  the  general 
character  testtfiMl  to,  counterbalancing 
or  weakening  the  presnmptlon  arfaiog 
from  the  evidence  adduced  of  good  charac- 
ter. A  person  on  trial  for  an  affray  may 
prove  his  general  good  character,  or  his 
good  character  as  a  peaceable,  law-abid- 
ing man.  In  rebattai.  It  mi^  be  shown 
that  bis  reputation  Is  that  of  a  quarrel- 
some, tlgbtlng  man.  If  tried  for  adaltery, 
and  the  defendant  offers  In  evidence  proof 
of  general  good  character,  it  may  be 
shown  In  rehuttal  that  defendant's  repu- 
tation lor  virtue  is  bad,  or  that  his  gen- 
eral reputation  Is  that  of  a  fornicator  or 
an  adulterer.  This  would  be  in  rebnttai, 
and  tend  to  overcome  the  preaamptlon  of 
Innocence  artidng  from  good  character. 
There  could  be  no  mlsnnderstandlng  of 
such  evidence,  and  the  legal  inference  to  be 
drawn  from  such  proof;  but  what  pre- 
snmptlon can  arise  from  a  reputation  of 
being  "foolishly  fond  of  women?"  Must 
It  be  Inferred  that  a  person  who  has  the 
reputation  of  being  foolishly  loud  of 
women  is  also  an  adulterer  or  fornicator? 
Keputatlon,  as  wehavesald.  Is  the  fruit 
of  one's  walk  and  conversation, — ^there- 
suit  of  deportment.  A  twrson  may  have 
the  reputation  of  being  foolishly  fond  of 
women,  and  not  have  the  reputation  of 
hahltnai  Indulgence  In  nnlawful  sexual  In- 
tercoorse.  The  phrase,  **  fondness  for 
women."  does  not,  ex  vl  fermfo/,  convey 
the  meaning  of  lustful  desire,  and  Its  un- 
lawfol  gratification.  The  wttn»s  should 
have  explaitietl  In  what  sense  the  expres- 
sion was  used,  ami.  If  the  explanation  bad 
shown  that  the  general  character  of  the 
defendant  for  virtue  and  morality  was 
bad,  or  that  he  was  generally  known  as  a 
man  of  lewd  desires  and  lecherous  habits, 
the  testimony  would  have  been  compe- 
tent; but,  standing  alone.  It  was  prima 
ikcte  Irrelevant  and  Illegal,  and  its  ad- 
mission may  have  "inju^itly  prejudiced  the 
defendant  before  the  Jury.  When  such  tes- 
timony is  admitte<l  In  a  criminal  trial, 
against  the  objection  of  the  defendant.  It 
will  work  areversa),  unless  It  affirmatively 
appears  that  theetftict  was  to  benefit  the 
defendant.  Maxwell  v.  State.  89  Ala.  164, 
7  South.  Bep.  824. 

The  chaise  requested  by  the  defendant 
was  properly  refused.  There  isuo  evidence 
In  the  record  tending  to  show  that  the 
state's  witness  cuntradlcted  herself.  In 
this  respect  thecharge  was  abstract.  Fur- 
thermore, it  Is  not  every  contradiction  of 
a  witness  which  has  the  effect  to  Impeach. 
The  contradiction  must  be  on  material 
points.  For  the  error  In  not  excluding 
Illegal  evidence,  the  case  must  be  reversed. 

Reversed  and  remanded?  ^^1^ 
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Cox  et  al.  T.  Clam  9t  «/. 
{Supreme  Court  of  Alt^ama.    J\me  1891.) 

SnmiTAHCi     Halt  Blood  —  Blood  or  Vtetr 
Porch  Afl»B. 
Oode  Ala.  1 1915,  proTldes  that.  If  (hare  are 
DO  (iMMran  or  their  descendants,  the  eatate  shall 

Sto  the  brothers  and  sisters  of  the  Intestate, 
[ling  which  it  shall  go  to  the  father  or  mother, 
uid,  i}  neither  of  them  is  liTing,  then  the  next 
of  kin  ol  the  Intestate  shall  inberlt.  Section 
1919  provides  that  "there  Is  no  distinction  made 
between  the  irtiole  and  the  half  blood  of  the 
same  degree,  oaieaa  the  inheritance  came  to  the 
iatestate  by  descent,  devise,  or  gift  fonn  or  of 
some  one  ofhisancestorsi  in  which  case  all  those 
who  are  not  of  the  biood  of  suon  ancestor  are  ex- 
cluded from  the  Inheritance,  as  against  those  of 
the  aame  degrea  "  Beld^  that  the  half  brothers 
and  sisters,  though  not  of  the  blood  of  the  an- 
cestor  from  whom  the  land  descended  to  the  In- 
testate, are  entitled  to  inherit  in  prefereooe  to 
own  uncles  and  aunts  of  such  intestate,  as  they 
are  one  dense  farther  removed  than  the  hau 
brothers  and  sisters. 

Appeal  from  circuit  coart,  Bolloek  conn- 
ty ;  J.  M.  CARUiCBARii,  Judge. 

Jem  N.  WilHams,  for  appdlanta.  Oeo. 
W.  PeAcb,  for  app^lee*. 

CoLEUAN,  J.  Emannel  Cox,  the  owoer 
of  the  fee  of  the  lands  in  controversy,  died 
in  1S72,  leaving  three  cblldren  SDrvivlug 
falm,  and  ftrandchildren  by  two  deceased 
cblldren.  SalUe  Clark,  a  graadchlld  of 
£tnanDd  (^ox,  died  totAstate  la  1887,  leav- 
Inff  no  laaae  and  no  brother  or  slBter  of 
thft  whole  Mood,  but  leaving  brothers  and 
BiRterB  of  the  halt  blood,  who  are  plain- 
tiftH  In  ejectment.  Neither  the  father  uor 
mother  of  plaintiffs  In  ejectment  is  a  de- 
Hcendant  of  Emauuel  Cox,  Irotn  whom  the 
Inheritance  was  d^ved.  The  only  title 
they-  Bet  np  Is  through  th^r  hall-nister 
Sallle  Clark,  who  was  a  grandchild  of 
Emanael  Cox,  and  who  Inherited  a  one- 
fllth  IntereBt  in  the  lands.  SalUe  Clark, 
the  Intestate,  survived  her  father.  The 
diBerent  states  have  authority  to  regu- 
late and  provide  a  system  of  deeceots  and 
distributions  o(  estates  within  their  re- 
spective Jurisdictions.  The  one  in  this 
state  ia  complete  in  and  of  1  tself ,  and  most 
ol  the  provisions  fn  regard  to  descents 
and  distributions  have  been  construed  by 
tblB  court,  at  one  or  another  time.  The 
picclm  quention  presented  by  this  record 
has  not  been  adjudicated.  Subdivision  3 
of  section  3915  of  the  Code  of  1&86  is  as  fol- 
lows: "Jf  there  are  no  children  or  their 
descendants,  then  to  the  brothers  and  sis- 
ters of  the  Intestate."  Subdivision  i:  "It 
there  are  no  children  or  their  descendants, 
and  no  brothers  or  sisters  or  their  de- 
Bceodants,  then  to  the  father.  If  living;  If 
not.tothe  mother."  SubdlvlBlon  4:  "If 
there  are  no  children  or  their  descendantH, 
no  brothers  or  sisters  or  their  descend- 
autH,  no  father  or  mother,  then  to  the 
next  of  kin  to  the  Intestate.  In  equal  de- 
grees, in  equal  parts. "  Section  1919  of  the 
Crtde :  "  There  la  no  distinction  made  tie- 
tween  the  whole  and  the  half  blood  In  the 
4aine  degree,  unless  the  inheritance  came 
to  the  intestate  by  descent,  devise,  or 
gift  from  or  of  some  one  of  his  ancestors , 
in  which  case  all  those  who  are  not  of  the 
blood  of  sach  ancestor  are  excluded  from 
tbe  Inheritance,  as  against  those  ol  the 


same  degree.  **  "  Brothers  and  sisters, "  a» 
Btated  In  snbdlvtston  2,  Include  those  oS 
tbe  half  blood ;  and  all  inherit  equally  tbe- 
eBtateoladeceaaed  brother  or  alster  dying 
Intestate,  wlthunt  descendants,  except  a» 
qualified  and  limited  by  section  1»19.  supra. 
Children,  or  their  descendants,  of  an  lnte»-^ 
tate,  or  an  Intestate  dying  without  chil- 
dren, leaving  brothers  and  slstenn  or  their 
deacendants,  take  by  representation  wltb> 
out  regard  to  degrees,  that  is.  tbe  chil- 
dren or  graudchlldren  take  tbe  same  shares 
that  their  deceased  pareote  would  have- 
In  h  erited  It  11  vl  ng.  By  represeu  ta  t lo  n .. 
they  are  to  be  In  the  same  degree  of  such< 
ancestor  U  he  was  living.  Code,  9  1916^ 
tilthcock  V.  Smith,  8  Stew.  &  P.  29;  Stall- 
worth  V.  Stallworth,  29  Ala.  76.  By  sec- 
tion 1917  there  la  no  r^renentatlon  ns 
collaterals  l>eyond  the  descendants  of 
brothers  and  sisters.  The  line  of  lineal 
desceodants.  and  tbe  descendants  of 
brothers  and  Blstera.  must  be  exhausted 
before  the  father  or  mother  or  the  next  oft 
kin  can  inherit  the  estate  of  the  intestatd* 
The  next  of  kin  after  tbe  father  or  mother 
take  per  eap/to,  and  not />er£tii7>aK;  and^ 
such  next  of  kin  living  will  tuke  all,  to- 
the  exdusloa  of  the  descendants  of  thostt- 
not  living  who  would  be  In  the  degree  of 
next  of  kin  if  living.  These  principles  nIA 
In  the  proper  eonstructlou  of  section  1919.. 
supra.  All  property  owned  by  an  Intes- 
tate, dying  without  lineal  descendants, 
leaving  brothers  and  sisters  of  the  whol» 
and  half  blood,  and  which  did  not  cotn» 
to  blm  by  descent,  devise,  or  gift  from  or 
of  some  one  of  bis  ancestors,  and  whicb 
may  be  called  a  "new  acqnlsltion,"  go 
equally  to  the  brothers  and  sis  tors,  whether 
of  tbe  whole  or  half  blood.  This  question 
WAS  directly  decided  in  Johnson  v.  Cope- 
land,  35  Ala.  621.  A  statute  of  Arkansas 
Is  as  follows:  "Belattons  of  tbe  half  blood 
shall  Inberlt  equally  with  those  of  th» 
whole  blood  in  the  same  degree,  and  tl>» 
descendants  of  such  relatives  shall  inherit 
in  the  same  manner  as  descendants  of  th» 
whole  blood,  nntess  the  Inheritance  came- 
to  tbe  Intestate  l>y  descent,  devise,  or  gift 
of  some  one  of  bis  ancestoni,  in  whlc]> 
case  all  those  who  are  not  of  the  blood  ol 
such  ancestor  shall  be  excluded  from  eucl» 
Inheritance.  I>lg.  St.  p.  488.  §  12.  This- 
section  was  construed  In  Kelly  v.  MeQuIre. 
1.5  Ark.  61)1.  Tbe  facts  in  tbe  case  were: 
Clinton  Kelly  inherited  a  large  estate- 
from  his  father,  Charles  Kelly.  He  died 
Intestate,  leaving  no  lineal  descendants, 
but  two  sisters  of  the  half  blood  on  hi» 
mother's  aide.  These  two  sisters  claimed 
bis  estate  to  tbe  exclusion  of  the  paternal 
uncles  and  aunts,  and  In  this  respect  pre- 
sents the  exact  question  under  considera- 
tion in  the  case  now  before  the  court.  Ia 
construing  the  statute,  the  court  held: 
"Jf  tbe  inheritance  was  ancestral,  and 
came  from  tbe  father's  side,  it  will  go  to- 
the  line  on  the  part  of  the  father,  fronk 
whence  It  came,  not  In  postponement,  but 
in  exciuBlon,  of  the  mother's  line;"  **tha1^ 
the  Inberitanee  belns  fixed  by  these  tncts,. 
it  would  pursue  this  line  until  It  becamv 
extlnut;"  "that  tbe  half  sisters  took  noth- 
ing in  the  real  estate  which  descended  to- 
the  Intestate  from  his  father.  Charles 
Kelly. "  Construing  a  statute  similar  to 
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iSxe  one  of  the  state  of  Arkansafi,  the  same 
conclusion  was  reached  by  the  supreme 
«onrt  uf  New  York  In  the  case  of  CunkUne 
Brown.  67  Barb.  279.  In  Wteconstn  and 
Mtsnourl  the  statute  1b  substantially  the 
Mime  as  that  or  New  York  and  Arkunsas, 
and  in  both  of  these  atatcs  haK  received  a 
almUar  conntrttction.  Perkins  v.Simonds, 
2R  Wis.  90:  Cutter  v.  WaddlnRham,  22  Mo. 
a06.  In  New  Jersey  the  statute  has  this 
proviso:  "Provided,  always*  that  In  caae 
tbe  said  lands,  tenements,  or  heredita- 
ments came  to  the  person  so  dying  selaed 
by  descent,  devise,  or  gift  ot  some  one  of 
bis  or  her  ancestors,  all  those  who  are  not 
of  the  blood  of  such  ancestor  shnll  be  ex- 
eluded  from  such  inheritance."  St.  N.  J. 
p.  839,  S  6.  It  was  held  that  those  who 
were  not  of  tbe  blond  uf  tlie  ancestor  from 
whom  the  Inherltabce  came  were  excluded, 
and  that  only  those  who  were  of  such 
blood  would  Inherit. 

It  will  be  seen  that  the  statutes  of  these 
•eyeral  states  are  substantially  the  same 
as'  the  statute  of  this  state,  with  the  ex- 
ception of  the  last  clause  of  section  1919  of 
tbeCode,  which  is  as  follows:  "In  which 
««ae  all  those  wlio  are  not  of  tbe  blood  of 
floch ancestor  areezeluded  from  the  Inherit- 
ance, as  againat  tboseottbe  samedegree. " 
Italics  are  onrs,  and  the  words  are  em- 
phasised l>ecau8e  the  statutes  which  have 
{teen  considered  and  construed  in  the  fore- 
arofuK  anthorities  hnvo  no  similar  provls- 
ton.  But  for  thc>se  words  we  would  prob- 
ably hold,  as  has  been  decided  In  other 
atatee,  that  those  wbo  are  not  of  the 
Wood  of  tbe  ancestor  from  whom  the  In- 
heritance came  were  excluded  until  that 
line  was  exhausted.  We  cannot  escape 
tbe  significance  of  'this  important  quail- 
AcatloD.  The  legislature  had  a  purpose  in 
«o  framing  this  stHtute,  and  the  purpose 
Is  unmistakable.  The  exclusion  of  those 
who  are  not  ot  the  blood  of  the  aucestor 
from  wbom  the  inheritance  came  does  not 
extend  to  tbe  exhaustion  of  that  ancestral 
line,  but  only  when  there  are  those  of  that 
line  In  the  same  degree.  Tlie"Rame  de- 
sree*'here  does  not  affect  the  rights  of 
lineal  deecendants.or  the  debcenrlants  ot  a 
brother  or  sister  of  the  ancestral  line  of 
tbe  Inheritance.  These  take  by  represen- 
tation, as  we  bave  seen,  and  stand  in  the 
«ame  degree  their  parents  would  If  tiring. 
If  Sallle  Clark  had  itit  surviving  her  a 
brother  or  sister  on  the  maternal  side, 
through  whom  the  inheritance  came,  or 
children  of  such  brother  or  sister,  such 
would  take  to  the  entire  exclusion  of  the 
half  blood  on  the  father's  side;  but  there 
being  no  children  of  the  Intestate,  or  broth- 
-ers  or  sisters  of  the  Intestate  on  the  ma- 
ternal side,  the  half  ststem  and  brothers, 
though  on  the  father's  side,  are  next  In 
degree,  and  hy  fon:e  of  the  statute  of  dis- 
trihutlon,  Hud  the  qualifying  words  which 
%»e  have  itallclxed.  take  in  preference  to 
the  aunts  and  uncles.  Aunts  and  uncles 
are  not  of  the  same  <legree  with  the  half 
brother  or  sister.  It  has  been  expressly 
held  that  the  grandfather  Is  next  of  kin 
before  an  annt  or  an  uncle,  and  which  is 
the  necessary  result  when  the  degrees  are 
computed  bytheclvll  law.  Code,  §  19J8; 
Phillips  V.  Peteet.  35  Ala.  696.  It  follows 
^m  the  foregoing  principles  that  the  trial  < 


court  correctly  held  that  plaintltts  In  eject- 
ment were  entitled  to  recover.  The  Judg- 
ment limits  tbe  recovery  to  an  undivided 
one-fittb  Interest.  The  writ  of  possession 
ought  to  hare  limited  tbe  possession  ot 
theplalntltr  to  the  estate  recovered,  and, 
thus  corrected,  tbe  case  is  affirmed. 


E.VBLET  Bt.  Co.  r  Chbwninq. 
(Supreme  Court     AUOmwa.  Jane  11, 1S91.) 
Railroad  Cohpakibb— Niqliokmcs— Pliadiivo— 

CONTKIBDTOHT  NSGUOSIIOS  —  EiVlDBKCB  —  Ik- 

snuCTioxs. 
1.  A  complaint  whtcli  alleges  simple  negli- 
ffeoce,  without  averring  a  relationship  of  the 
parties,  which  woald  create  a  da^  oa  tbe  part 
of  defendant  to  tise  a  high  degree  of  care,  is  in- 
snfflcteDt  oa  demarrer,  and  cannot  be  cored  by  ev- 
idence showing  tuch  relationship  aftw  s  de- 
murrer has  been  orermled. 

3.  In  an  action  against  a  railroad  company 
for  personal  injunr  received  In  the  night  time, 
the  plaintiff  tMtlned  that  he  was  sitting  on  the 
tied  at  the  jouotloD  of  two  trades,  and  neerd  a 
whiatle,  and  that  he  then  w»lked  up  the  track 
aboDt  80  feet,  and  looked  up  tiw  track  to  see 
If  the  C.  train  was  coming,  but  did  not  see  It; 
that  he  then  stepped  between  the  tracks,  looklag 
at  tbe  E.  train  coming;  after  standing  there 
about  a  minute,  he  was  struck  by  tbe  engine  on 
the  C.  track.  It  was  sbuwn  that  thra«  was  a 
head-light  ou  the  engine,  wbi<dk  could  be  seen 
for  about  800  feet.  Held  sufficient  to  show  that 
plaintiff  was  gnilty  of  contributory  negligence. 

8.  It  was  not  error  to  admit  evidence  tending 
to  prove  that  the  oompsoy  had  no  platform  or  sta- 
tloQ-nouse  at  the  point  where  plalDtiff  was  in- 
lured,  and  that  there  were  no  flghts  about  the 
junction. 

4.  Code  Ala.  %  1144,  provides  that  "the  en- 
gineer or  other  person  having  contxol  of  the  run- 
ning of  a  locomotive  on  any  railroad  must  blow 
the  wbistle  or  ring  the  bell  at  least  one-fourth 
of  a  mile  bafbre  reatdiing  a  ragolar  stopping 
place,  and  oontlnue  to  hlow  the  whistle  or  ring 
the  bell  at  short  intervals  until  he  has  reached 
such  station  or  stopping  place. "  field,  that  a 
Junction  was  a  regular  stopping  place,  in  tbe 
meaning  of  the  statute,  and  a  failare  to  give  the 
■iguals Is  negligence  per  M,  entitling  a  person 
injured,  who  used  due  care  to  avoid  injury,  to 
damages. 

5.  A  "dummy  line"  between  Birmingham 
and  Ensley  City,  onranised  under  Act  Ala.  Feb. 
25,  1887,  which  provides  for  tbe  incorporation  of 
companies  fur  tbe  purpose  of  "oonstmcting  and 
using  a  street  railway  between  any  of  the  cities 
or  towns  of  the  sute,  **  is  a  rsllroaa,  in  the  mean- 
lag  of  the  above  statute.  Following  Railroad  Co. 
r.  Jacobs,  9  tSouth.  Rep.  SM. 

6.  The  fact  that  a  railroad  company  failed  to 
build  aplatform  orfomish  a  light,  when  needed, 
or  to  keep  a  lookout,  at  a  certain  Junction,  and 
one  was  Injured  thereby.  Is  not  sufficient  to  sus- 
tain a  charge  that  the  in]tu7  was  caused  hy  teck- 
less,  wanton,  or  Intentional  negligence. 

7.  Runqing  a  train  at  the  rate  of  7  or  8  miles 
an  hour  when  approaching  a  station  Is  not  reck- 
less running,  when  the  train  can  t)e  stopped  In 
15  or  ^  leot. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge, 

This  action  was  brought  by  the  appel- 
lee, O.  A.  Chewnlng,  against  tlie  appellant 
railway  company,  and  sought  to  reci>ver 
damages  for  personal  Injuries  coused  by 
the  alleged  negligence  o1  the  defendant, 
through  Its  employee,  which  resulted  In  the 
plaintiff's  arm  being  cut  off  by  one  of  the 
defendant's  trains.  There  were  thfpe 
counts  in  the  coinulaint,  which  are  unner- 
essary  to  be  set  out  at  length.  A  demur- 
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rer  to  the  first  count  of  the  complaint  wm 
OTerruled.  There  were  four  chai^res  K\ven 
at  the  reqneet  of  the  plaintiff,  all  of  which 
were  duly  excepted  tu  by  the  defendant. 
The  secund,  third,  and  fourth  are  ati  fol- 
lows: "{2)  The  law  requires  that  the  en- 
C^neer  or  other  person  havlnfc  control  of 
the  running  of  a  locomotlT'e  on  any  rail- 
road  must  blow  the  whintte  or  ring  the 
bell  at  least  one-fonrth  of  a  mile  before 
reaching  any  regnlar  station  or  stopping 
place  on  Rucb  road,  and  continue  to  blow 
the  whistle  or  rlog  the  bell,  at  short  Inter- 
vals, until  he  has  reached  such  station  or 
stopping  place.  And  if  the  jury  bellere 
from  the  evidence  that  the  place  at  which 
plaintiff  was  struck  was  a  regular  station 
or  Rtoppinir  place  on  defendant's  mad, 
and  that  neither  the  bell  was  rung  nor  the 
whistle  so  blown,  and  that  the  failure  to 
ao  ring  the  bell  or  blow  the  whistle  proxi- 
mately caused  plalntttf  to  be  struck,  or 
contributed  to  his  being  struck,  and  11  the 
plaintiff  was  not  guilty  of  contributory 
negligence,  then  the  defendant  Is  liable, 
and  the  Jury  Rbould  so  find.  (3)  It  wan 
the  duty  of  the  defendant  to  provide  suffi- 
cient light  at  night  at  Its  regular  atatlonv 
or  stopping  placen.  at  and  about  the  time 
of  the  arrival  and  departure  of  Its  trains, 
for  the  safety  and  convenience  of  passen- 
gera,  and  for  persons  who  desired  and  In- 
.tended  to  travel  on  Its  trains;  and  if  the 
Jury  believe  from  the  evidence  that  the 
place  at  which  plalnttit  was  struck  was  a 
regular  station  or  stopping  place  on  de- 
fendant's road,  and  thac  he  was  atrnck  at 
night,  and  that  defendant  hod  provided 
no  such  lights  at  said  station  or  stopping 
place,  this  would  constitute  negligence  on 
the  part  of  the  defendant;  and  If  It  proxi- 
mately caused,  or  contributed  to  cause, 
plaintiff  to  be  struck  by  the  engine,  and 
If  the  pl^ntlir  was  not  himself  guilty  of 
contributory  negligence,  the  defendant  is 
liable,  and  the  Jury  should  so  And.  (4)  If 
the  Jury  believe  from  the  evidence  that  the 
rate  of  speed  at  which  the  train  was  run- 
ning at  the  time  and  place  where  the  de- 
fendant was  struck  was  negligent  or  reck- 
less, and  that  such  rate  of  speed  proxi- 
mately caused  plaintiff  to  be  struck,  and 
that  the  plaintiff  himself  was  guilty  of  no 
contributory  negligence,  then  the  defend- 
ant is  liable,  and  the  Jury  should  so  And." 
There  was  judgment  for  the  plaintiff,  and 
the  defendant  brings  thU  appeal,  and  as- 
signs the  various  rulings  of  the  lower 
court  as  error. 

Heiwftt,  Walker  A  Porter,  for  appellant. 
Arnold  A  EvsLna^  for  appellee. 

CixiFTON,  J.  Tbedeftet  In  the  first  count 

of  the  complaint  assigned  as  cause  of  de- 
murrer consists  In  the  omission  to  state 
facts  showing  a  dnty  owing  by  defendant 
to  plaintiff, and  Itx  negligent  performance. 
After  stating  that  defendant  was  engaged 
In  the  business  of  a  common  carrier  of  pas- 
sengers, propelling  cars  by  steam,  the 
count  avers,  generally,  that  the  company 
"did,  through  its  agents  and  servants, 
BO  carel^sly,  negligently,  and  Improperly 
propel  and  drive  an  engine  and  train,  so 
being  used  by  said  defendant,  that  by  and 
tbrongh  the  carelessness,  negligence,  and 
tmproper  conduct  of  the  said  defendant. 


by  its  agents  and  servants,  t3ie  engine  and 
train,  so  being  propelled  and  driven  aa 
aforesaid,  ran  against  plaintiff  with  great 
force  and  violence,"  knocking  him  down, 
and  injuring  him,  as  therein  stated.  For 
angbt  that  appears  from  the  count,  plain- 
tiff may  have  been  a  passenger,  or  an  em- 
ploye, or  n  mere  trespasser.  Admitting 
of  more  than  one  construction,  that  least 
favorable  to  plaintiff  will  be  adopted. 
While  It  baa  been  naid  that  the  Code 
forms  of  pleading  consist  of  general  alle- 
gailons  of  legal  conclusions,  rather  than 
a  statement  of  the  particular  facts  which 
will  Rupportthem.and  though  the  statute 
requires  thnt "  all  pleadings  must  be  as  brief 
as  Is  consistent  with  perspicuity,  and  the 
presentation  of  the  facts  or  matter  to  tw 
put  In  issue  In  intelligible  form,  •  »  • 
yet  the  facts  must  be  so  presented  that  a 
material  Issue  In  law  or  fact  can  be  taken 
by  the  adveise  party  thereon."  Code,  | 
2664.  Ordinarily,  the  rules  of  good  plead- 
ing require  that  the  facts  from  which  the 
conclusion  of  negligence  ladoduclbleshonid 
be  arerrpd,  not  mere  conclusions  of  law. 
City  Council  v.  Gilmer,  8S  Ala.  116;  Insur- 
ance Co.  v.  Moog,  7H  Ala.  2H4.  This  rule  haa 
been  relaxed,  from  neeesBlty,  in  cnsea 
where  the  cause  of  action  consists  in  the 
non-performance  or  misperform ance  of  a 
dnty.  In  such  cases  the  rule  has  been  thus 
stated:  "When  the  jrraramen  of  the  ac- 
tion la  the  allseed  nonfeasance  or  mis- 
feasance of  another,  as  a  gmeral  rule  it 
is  sufficient  If  the  complaint  aver  facta 
out  of  which  the  dnty  to  act  springs,  and 
that  the  defendant  negligently  failed  to  do 
and  perform,  etc;  not  necessary  to  define 
the  quo  modo,  or  to  Bp«»clfy  the  particular 
acts  of  diligence  he  should  have  employed 
in  the  performance  of  such  duty."  Tbe 
renson  given  is:  '  What  tbedefendaht  did, 
and  how  ho  did  It,  and  What  be  failed  to 
do,  are  generally  better  known  to  the  de- 
fendant than  to  the  plaintiff;  and  hence  It 
la  that  In  such  cases  a  general  form  of 
averment  Is  sufflcUmt."  Leach  v.  Bush.  67 
Ala.  145.  Under  the  rule  as  thus  stated,  a 
general  averment  of  tbe  negligence  haa 
been  held  sufficient,  when  the  complaint 
averred  that  the  plalntld  sustained  the  re- 
lation of  paanenger  to  the  railroad  com- 
pany, or  was  an  Infant  of  tender  years, 
not  capable  of  contributory  n^llgonce,  or 
that  the  Injury  was  to  stock.  Railroad 
Co.  V.  Jones,  88  Ala.  876,  8  South.  Kep.9U2; 
Railway  Co.  v.  Oenshaw.  65  Ala.  666; 
Railroad  Co.  v.  Thompson.  62  Ala.  494. 
The  statement  of  either  of  the  foregoing 
facts  haa  been  regarded  as  a  sufbclent 
averment  (rf  tacts,  showing  tbe  duty  to 
act ;  but  In  no  cane,  except  In  Ridlroad  Co. 
V.  Waller.  48  Ala.  468,  haa  a  general  aver- 
ment of  simple  negligence  been  heldsuth- 
cient  when  not  accompanied  by  an  aver- 
ment  of  tacts  from  which  the  duty  origi- 
nates. In  that  case  the  death  of  plaintiff's 
intestate  resulted  from  a  collision.  Tbe 
complaint,  as  In  this  case,  did  not  state 
that  the  decedent  was  a  passenger  or  em- 
ploye, or  had  any  connection  with  the 
railroad  company.  The  ruling  that  the 
complaint  contained  a  proper  statement 
of  facts  was  based  on  the  erroneous  prin- 
ciple that  the  collision  Itself,  and  the  c(m- 
sequMit  deatJi  of  plaintiff's  intestate,  wt»re 
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facts  rofflcleat  to  create  a  premiiDptioD  of 
netrHKeace,  for  whlcb  tbe  defendant  was 
rpspoDBible.  Under  our  decUions,  a  tres- 
passer cannot  maintain  an  action  against 
a  railroad  company  fur  injuries  sustained 
while  treapaseins  on  its  road-bed.  unless 
sncfa  Injuries  were  caused  by  reckless,  wan- 
ton, or  iutentiooal  negligence.  If  a  com- 
plaint affinuatirely  shows  that  tbe  plain- 
tiff is  a  trespasBir,  an  actionable  Injury  Is 
not  shown,  unless  allttgect  to  have  been 
cansed  recklessly,  wantonly,  or  Intention- 
ally. The  presumption  of  ueKliKence  of 
suKh  character  and  degree  does  not  arise 
from  the  mere  fact  of  Injury  to  a  tres- 
passer.  The  count,  falling  to  aver  any  re* 
latlon  or  connection  between  plalntitr  and 
defendant  whlcb  creates  the  duty  to  use 
the  hiKbest  degree  of  care,  should  there- 
fore Ix)  construed  as  It  be  were  an  intrud- 
er. It  may  be  that,  had  tbe  connt  averred 
tbe  enfrine  and  train  were  run  against 
plaintiff  by  reckless,  wanton,  or  Intention- 
al negligence,  It  would  have  been  held 
aufOelently  certain,— c<im porting  with  our 
syatf^m  of  pleading, — though  no  special 
acts  or  omlaBlons  constituting  the  negli- 
gence WAre  averred.  But  when,  In  such 
case,  the  coioplalnt  avers  simple  negll< 
genvo.  It  Is  Insufficient,  the  same  as  If  It 
had  afflrmatlvely  shown  that  plaintiff 
was  a  trespasser.  Neither  can  tbe  doc- 
trine of  error  wtthont  injury  be  applied 
when  the  defendant  Is  compelled  to  take 
Issue  on  nn  Insufficient  count;  especially 
in  view  of  the  fact  that  tbe  court  refused 
to  Instruct  tbe  Jury  that  plalntitr  could 
not  recover  under  the  defective  count. 

The  correctnees  of  tue  charges  given, 
und  the  refusals  to  charge  as  requested  by 
defendant,  must  be  determlaeil  with  refer* 
ence  to  tbe  evidence.  The  following  facts 
may  bestated,  as  havluga  bearing  on  all  of 
them :  Defendant  operated  a  main  line 
from  Birmingham  to  Eu8ley,and  abranch 
line  toCoalhurg.  Plaintiff,  who  wasa  pas- 
senger from  Birmtngham  tn  Conlhurg,  left 
the  train  at  tbe  place  where  the  main  and 
branch  lines  met,  called  the  "Junction," 
for  thepurpoeeof  taking  thetraln  to  Goal- 
boi^,  where  be  waited  a  halt  hour  for  Its 
arrival.  It  was  dark  at  the  time  of  his 
injury.  Tbe  place  was  In  the  Woods,  no 
bouses  near,  and  no  depot,  platform,  or 
light.  At  tbe  time  he  was  struck,  plain- 
tiff  was  standing  on  tbe  cross-ties  of  the 
track  uf  the  Coalburg  Une,  with  his  back 
in  the  directi4)n  from  which  the  train  was 
coming,  looking  at  the  train  which  bad 
gone  to  Ensley  and  returned.  As  to  this, 
however,  the  evidence  couflicts,  some  of 
the  defendant's  wltnesBes  testifying  that 
he  wtis  running  to  meet  theCoalhurgtralu. 

The  court  ndmltted,  against  the  objec- 
tion of  defendant,  testimony  that  there 
was  nostatlonorplatfurm  erected  or  light 
furnished  at  the  Junction;  also  instructed 
the  Jury  that  It  was  the  dntyuf  defendant 
to  provide  sufficient  light  at  nlglit  at  its 
regularstationH  or  stopping  places  at  and 
about  the  time  of  the  arrival  and  depart- 
ure of  trains :  and  It  the  place  where  plain- 
tiff was  struck  was  a  regular  station  or 
stopping  place,  and  defendant  provided 
no  light,  this  would  constitute  negli- 
gence ;  and  if  it  proximately  caused  or 
contributed  to  plalntlfl's  injury,  and  be 


waa  not  guUty  of  contributory  negligence, 
tbedefendant  la  liable,  and  tbe  Jury  should 
so  find.  Defendant  contends  that  It 
owed  no  duty,  by  the  common  law  nor 
by  statute,  unless  ordered  by  the  railroad 
commission,  to  erect  a  station  or  plat- 
form, or  to  furnish  light,  at  the  location 
and  under  the  rarroundings.  We  are  not 
prepared  to  saythat  It  Is  the  duty  of  a  rail- 
road company  to  provide  sitting  or  walt< 
lug  rooms  and  platforms  at  all  their  etop- 
plng  places ;  but  from  the  general  duty  to 
provide  safe  and  convenient  modes  of  in- 
gress and  egress  toand  fromitscars  arises 
the  specific  duty  to  ha  vettae  place  at  which 
tbe  company  is  accustomed  to  reodve  and 
discharge  passengers  properly  couHtrncted 
tor  such  purpose,  and  to  provide  piat- 
fonns,  or  other  sate  and  suitable  substU 
tutes,  when  necessary  to  the  due  perform- 
ance of  the  general  duty ;  also  to  furalNh 
lights  when  trains  arrive  or  depart  In  the 
night-time.  Ballroad  Co.  t.  Arnold,  80 
Ala.  600.  3  South.  Bep.  837.  84  Ala.  159.  4 
South.  Bep.  8S8.  The  statute  making  It 
the  duty  of  every  railroad  company  to 
have  sitting  or  waiting  rooms,  and  to 
Ugbt  the  same,  the  platform,  and  yards, 
when  required  by  tbe  order  of  tbe  railroad 
commission,  does  not  supersede  or  abrf>- 
gate  the  common-la  w  duty  to  erect  plat- 
forms and  furnish  lights  when  neceasary. 
Acts  1886-«7,  p.  74.  Tbe  statute  baa  spe- 
cial reference  to  wards  proTlding  sitting  or 
waiting  rooms  with  proper  accommoda- 
tions, and  to  the  time  during  which  such 
rooms,  platforms,  and  yards  shall  be 
lighted:  also  to  provide  a  law  under 
which  the  company  maybe  compelled  to 
furnish  such  accommodatons,as  to  lights, 
aa  the  regnlHtiou  of  a  recognised  existing 
duty,  and  Its  pertonnance.  Under  tbe 
evidence,  it  may  be  difficult  to  see  bow 
the  want  of  a  platform  contributed  in  the 
slightest  degree  to  the  injury  of  plaintiff; 
but,  there  being  no  waiting  room  or  other 
like  accommodation,  it  was  natural  to 
expect  that  persons  assembled,  watting 
for  the  train,  would  not  remain  still,  and. 
as  a  light  would  afford  opportunity  to 
discover  places  of  danger,  we  are  not  pre- 
pared to  say  that  tbe  evidence  waa  whol- 
ly irrelevant. 

Section  1144  of  the  Code  declares:  "The 
engineer  or  other  person  having  control 
of  the  running  of  a  locomotive  on  any 
railroad  must  blow  the  whistle  or  ring 
the  bell  at  least  one-fourth  of  a  mileb^ure 
reaching  any  pu''"c  road  crossing,  or  any 
regular  station  or  stopping  place,  on  audi 
railroad,  and  continue  to  blow  the  whistle 
or  ring  the  bell,  at  short  intervaJs.  until 
he  hae  passed  such  crosRiug,  ur  reached 
such  statiou  or  stopping  place. "  unques- 
tionably, the  Junction,  or  point  where  the 
two  lines  of  road  met.  was  a  stopping 
place,  in  the  meaning  of  tbe  statute.  The 
main  objection  mged  to  the  charge  given 
by  the  court,  asserting  the  duty  of  the  en- 
gineer required  by  tbe  statute,  la  that  the 
statutory  requirements  are  uot  applicable 
to  a  dummy  line;  the  Coalburg  trcdn  be- 
ing propelled  by  a  dummy  engine.  We 
have  lately  decided,  in  the  case  of  Ballroad 
Co.  V.Jacob,  9  South.  Kep.  S20,  that  de- 
fendant Is  a  railroad  corporation,  within 
the  meaning  ot  the  statute;  at  least,  so 
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far  as  It  operatea  Its  road  outside  of  the 
city  UmltB.  It  IB  well  settled  that  the 
fallare  to  Klre  the  canttonary  algrnals  or 
keep  a  proper  lookout  at  such  times  and 
plan^  Is  neelli^nee  se,  entitling:  a  per- 
son injured,  who  nses  dne  care  to  avoid 
injury,  to  a  claim  tor  damages.  Railroad 
Co.  T.  Blanton,  84  Ala.  154,  4  South.  Rep. 
621;  Railroad  Co.  v.  Salllvan,  60  Ala.  272. 
It  Is  not  Inappropriate  to  obserre,  In  this 
cnnDectl<m,  chat  it  was  competent  for  the 
witneKB  Waymoth.  who  had  testified  that 
he  did  not  hear  any  whistle  or  bell,  also  to 
testify  there  wns  nothing  to  prevent  his 
hearing  It.  This  Is  the  mere  assertion  of  a 
fact, — that  Is,  there  was  norhlnR  in  the  sur- 
roundings to  prevent  his  hearing  It,— and 
Is  nnllke  the  case  uf  a  witness  testifying 
that  he  wonld  have  heard  the  whistle  or 
bellH  If  blown  or  mnff,— a  mere  eoncluslon. 
of  which  the  Jury  Is  as  competent  to  Jmlge 
an  the  witness;  the  distance,  and  absence 
of  Intervening  obstacles,  being  stated. 

The  doty  to  ebeck  the  speed  of  trains  Is 
statutory,  and  only  applies  when  the 
train  Is  "entering  any  curve  crowied  by  a 
public  road,  where  be  [the  engineer]  can- 
not see  at  least  one-tonrth  of  a  mile 
ahead,"  and  la  Intended  to  prevent  acci- 
dent In  the  event  ot  an  obstruction  at  the 
eruBslng.  unless  It  be  in  a  city  or  town, 
and  regulated  by  mnnlclpal  ordinance. 
Code,  9  1144;  Railroad  Co.  v.  Bembree,  85 
Ala.  481,  6  South.  Rep.  178.  It  Is  true  that 
a  rate  of  speed  which  would  be  theohserv- 
anee  of  due  care  and  caution  at  places 
other  than  public  crossings  or  in  a  city  or 
town  may  become  negligent  when  the 
train  is  approaching  a  station  or  stop- 
ping place  where  many  persona  are  accus- 
tomed to  congregate  on  the  arrival  of  the 
train,  especlutlyin  thedark.  Railroad  Co. 
V.  Deaver,  79  Aia.21fl.  Under  theevidence, 
ft  cannot,  however,  be  assumed  that  run- 
ning a  train  at  the  rate  nf  7  or  8  mflea  an 
hour,  which  conid  be  stopped  within  16  or 
20  feet.  Is  reckless.  Plaintiff  testified  that 
he  and  some  friends  were  sitting  on  thn 
switch-ties  near  tbeswltcli  towards  Bir- 
mlnghum,  when  he  heard  a  whistle,  and 
someone  saying,  "Here  comes  the  dum- 
my." He  and  hie  friends  arose,  and 
walked  up  the  Coalburg  track  about  80 
feet  beyond  the  switch,  and  as  be  walked 
he  looked  up  the  track  to  see  If  the  (.'oal- 
burg  train  was  coming,  but  did  not  see  it. 
He  stopped  between  tlte  tracks,  and 
stepped  on  the  ends  of  the  cross-ties  of  the 
Coalbnrg  track,  looking  at  the  EdsI^ 
train  coming  In.  and,  alter  standing  there 
a  minuteor  minute  and  a  half,  was  struck 
by  the  engine  coming  on  the  Coalburg 
track.  There  was  a  head-light  on  the  en- 
gine, which  could  be  seen  from  250  to  800 
feet  from  where  he  was  struck.  The  train 
was  past  due,  and  he  was  momently  ex- 
pecting it,  bat  did  not  look  while  standing 
on  the  croes-tlea.  These  facts  beingundls- 
putad)  It  la  manifest  that  plaintiff  Isgtril^ 
of  contrlbotory  negligence:  and  the 
charges  above  considered,  being  basud  up- 
on the  hypothesis  that  plaintiff  was  not 
gnllty  of  contributory  negligence,  may  be 
regarded  as  abstract.  But  giving  such 
charges,  when  they  assert  correct  legal 
pmpoaitlonB,  will  not  reTPrse  ttie  Judg- 
!iient. 


While  a  person,  Intending  to  take  « 

train,  awaiting  ita  arrival,  should  not  be 
regarded  us  a  trespasser,  should  he  mere- 
ly cross  or  Inadvertently  step  on  the  track 
In  the  dark  at  orabout  the  usual  stopping 

Elaee,  plaintiff,  having  walked  up  the  track 
eyond  the  limits  of  the  usual  stopping 
place, to  meet  the  train,  and  having  know- 
ingly and  votnntartly  steppVil  and  stood 
on  the  urosa-tlea,  where  he  was  not  Invit- 
ed and  had  no  right  to  be,  mant  be  re- 
garded a  9iraal trespasser,  or,  as  we  have 
said,  wasgntlty  of  n^lgence  contributing 
to  his  own  injury.  Such  being  the  case, 
the  real  and  material  inquiry  Is  whether 
plaintiff  was  Injured  by  the  reckless,  wan- 
ton, or  Intentional  negligence  ot  defend- 
ant; for  such  negligence  Is  requisite  to 
overeome  the  defense  of  coutribntory  neg- 
ligence. The  failure  to  ha  ve  a  platform  or 
furnish  a  light,  when  needed,  or  to  give 
the  cautionary  signals,  or  keep  a  proper 
lookout,  ifi  simple  negligence,  and  iDsufil- 
clent  to  overcome  the  defense.  Defend- 
ant owed  plaintiff  no  duty  to  look  oat  for 
and  discover  him  at  the  particular  place 
where  he  was  strnck  by  the  engine.  The 
duty  which  defendautowed  appellantwas 
to  use  all  the  means  in  Us  power,  after  his 

{)erlIons  poaitloii  was  discovered,  to  avert 
Djury,  and  a  failure  to  do  so  la  CQulvalent 
to  reckless  or  wanton  negligence.  From 
the  charges  given  at  request  of  defendant, 
copied  In  the  record,  it  appears  that  the 
trial  court  endeavored  to  restrict  the  In- 
vestigation to  this  Inquiry:  and,  had  It 
been  so  restricted,  the  case  would  have 
been  greatly  simplified.  On  this  subject 
the  court,  by  request  of  plaintiff,  instruct- 
ed the  Jurythat  If  the  plaintiff  was  himself 
negligent,  or  at  an  Improper  place,  when 
he  wds  struck,  yet.  If  the  engineer  saw  bis 
peril  Id  time  to  stop  the  train,  and  could 
have  stopped  It  before  the  plaintiff  was 
struck,  and  failed  to  do  so,  and  plaintiff 
did  not  know  of  his  danger  then  the  de- 
fendant Is  liable,  and  ths  Jury  should  so 
find.  We  have  repeatedly  held  that  when 
persons  In  charge  of  a  train  discover  the 
perilous  conditiim  of  one  on  the  track, 
though  a  trespasaer,it  becomes  their  duty 
to  use  reaHonable  cere  to  prevent  injury, 
and  the  failure  to  do  so  Is  reckless  or  wan- 
ton negligence.  Railroad  Co.  v.  Womack, 
84  Ala.  149,  4  South.  Rep.  618;  Fraser  v. 
Railroad  Co.,  81  Ala.  185. 1  South.  Rep.  R5. 
This  is  the  proposition  of  theeharge.  Bat 
dAtendant  Insists  there  Is  noevtdence  tend- 
ing to  show  reckless,  wanton,  or  wllifal 
ttegllgence.  The  Insistence  Is  rested  on  the 
'irronnd  that.  If  the  engineer  be  liolleved. 
his  evidence  showed  that  he  did  every- 
thing in  his  power,  after  discovering  plain- 
tiff, to  save  him,  und  that  his  evidence  Is 
uncontradicted;  and,  on  the  other  hand, 
If  his  testimony  be  disregarded,  then  there 
Is  no  evidence  tending  to  show  that  plain- 
tiff was  ever  discovered,  or  that  the  en- 
gineer did  not  make  every  effort  In  his 
power  to  prevent  the  aeddent;  In  either 
event,  that  theeharge  was  abstract.  Pos- 
itive, direct  evidence  as  to  the  time  whnn 
plaintiff  was  first  seen,  and  as  to  the  skill 
and  dlllgenee  used  thereafter  to  avoid  in- 
jury. Is  not  Indispensable.  Tlicee  facts 
may  be  proved  by  circumstances,  and  are 
Infereuces  to  be  drawn  by  tbejjiry,  apply- 
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Ing  common  otMwrvatlon  and  experience, 
to  whom  the  question  wae  sabmitted. 
The  charges  requested  by  defendant  on  the 
subject  ol  coutribntory  negligence  with- 
drew from  the  lury  the  qneHtlooof  reckleea 
or  wanton  nefcUgence;  and  the  charges 
relating  to  negative  and  p^wltiTe  testi- 
mony, not  predicating  eqnal  means  of 
knowledge  afld  credibility,  were  properly 
refused.  Railroad  Co.  v.  Shearer,  68  Ala. 
672  If  the  Jary  find  that  plaintiff  was  in- 
jured by  reckless,  wauton,  or  Intentional 
negligence,  this  makes  a  proper  case  tor 
awarding  exemplary  damages.  Railroad 
Co.  7.  Arnold.  84  Ala.  168,  4  Uoatb.  Rep. 
859.  Whether  the  other  charges  requested 
by  defendant  should  hnve  been  given  or 
refused  may  be  easily  determined  by  the 
application  ol  the  foregolnfc  pilnupies. 
Bevened  and  remanded. 


BbOWS  v.  PCIfDRT.  ■ 

(Supreme  Court  of  AlaltaTna.  June  17, 1891.) 
Appul-Boxd— Dahaoss— Appsbhtics. 

1.  Under  Code  Ala.  i  aOiO,  allowiiu  sppealv 
from  any  order  or  judtrnient  of  ajudgecu  probata, 
appeal  will  lie  from  ms  order  enlarKln^  a  minor, 
who  was  claimed  by  petitioner  as  apprentice,  and 
restrained  of  his  tiber^  by  defendant,  on  tuibeat 
eormts  prooeedlnes,  whioh  such  judge  la  aothOT- 
liea  to  entertain  by  section  4781  et  aeq. 

2.  Upon  atBrmsnoe  of  the  orAsr,  um  appellee 
is  entitled  to  reomm  on  this  appeal-bond  reaaon- 
able  attorney's  tees  ezpundsa  la  the  appellsttj 
proceedings, 

8.  &8  the  appeal  does  not  supersede  the  order 
of  enlarfrement,  the  appellee  is  not  entitled  to 
veoover  damages  in  an  action  on  the  bond  for  loea 
of  the  senrices  of  Us  aiqpnnUee  pending  the  sp- 
peaL 

4.  Nor  can  he  reoorar  for  money  paid  the 
sheriff  for  dellTering  the  apprentice  to  him  after 
the  afflrmaoce,  as  neither  the  order  enlarging  the 
apprentice  nor  its  alBrmanoe  entitled  Um  to  audi 

delivery. 

Appeal  from  eireult  court.  Crenshftw 
county;  John  P.  Hubbard,  Judge. 

This  action  was  brought  by  the  appe- 
lant. Thomas  W.  8hows«  against  the  ap- 
pellee, Jamea  P.  Pendry  et  al..and  aoogbt 
to  reeorer  for  the  breach  of  the  condition 
of  the  following  appeal  bond :  "  Know  all 
men  by  these  presents,  that  we,  James  P. 
Pendry,  and  W.  F.  Bryan  and  W.  C. 
Avant,  as  hts  sarettes,  are  firmly  held  and 
bound  unto  Thomas  W.  Shows,  Jointly 
and  severally,  for  all  the  costs  and  dam- 
ages tbat  may  aecrae  to  the  said  Thomas 
W.  IShows  on  and  by  reason  of  an  appeal 
this  day  taken  by  said  James  P.  Peudry 
from  the  Judgment  and  decision  of  tlfej 
Hon.  B.  k.  Walkrr,  Judge  of  probate  in 
and  fur  said  county,  on  a  proceeding  of 
babeaa  corpus^  In  which  Thomas  W. 
Shows  is  petitioner  and  J.  P.  Pendry  is  re- 
spoDdeat.  and  for  all  damages  that  may 
be  awarded  by  the  supreme  conrt  for  de- 
lay. "  The  several  damages  claimed  in  the 
amended  complaint  areautBclentlyset  out 
in  the  opinion  of  this  court.  The  defend- 
ant dsmurred  to  the  complaint  on  the 
grounds  that  each  Item  of  damage,  aa  al- 
leged In  said  complaint,  is  not  recoverable 
under  said  bond,  because  It  la  not  the 
proximate  rssnlt  of  the  appeal*  and  la  too 
remote.  The  cocrt  snatnliied  all  the  de- 
marrers,  and,  the  complaiRaDt  declining 


to  plead  further,  Judgment  was  rradered 
(or  the  defendant.  This  appeal  Is  prose- 
cuted by  the  plaintiff  from  the  said  Judg- 
ment; and  the  rulings  of  the  lower  cuurt 
eustalning  the  demurrers,  and  the  judg* 
ment  rendered  In  the  case,  are  assigned  aa 
error. 

U.  W.  Ruahton  and  C^hardBon,  tor 
appelant.  QmmbiM  A  Bticken,  tar  appdr 
lee. 

McClbl,la.n,  J.  Since  the  act  of  Febru- 
aiy  19.  1867,  now  embodied  In  section  S&IO 
of  the  Code,  appeals  maybe  taken  from 
any  Judgment,  order,  or  decree  of  the  Judge 
of  probate,  as  well  as  from  any  judgment, 
order,  or  decree  of  the  probate  court.  Un- 
der section  47t(l  et  seq.  of  the  Code,  judges 
of  probate  have  Jurisdiction  or  power  to 
bear  and  determine  a  petition  for  the  writ 
of  ba.bena  corpv*  presented  by  or  in  behalf 
of  a  person  restrained  of  bis  Hbt^rty  "In 
any  other  place  than  the  county  Jail  or 
penitentiary,  and  on  any  other  than  a 
cHminalcharge,'*(as  well  asin  many  other 
cases.)  and  make  an  order  of  enlargement 
thereun.  From  such  order  we  do  not 
doabt  that,  under  the  statutory  provision 
lO  frred  to,  an  appeal  may  be  prosecuted 
to  this  court,  though  a  contrary  concln- 
aion  was  reached  In  Matthews  v.  Hubbs, 
61  Ala.  810;  the  act  of  1>W7  not  being  re- 
ferred to  by  tbe  court,  and  we  floppoee  It 
was  overlooked.  The  bond  i^ven  by  the 
appellee  in  tbe  case  ^t  bur.  who  was  de- 
fendant in  the  conrt  below,  secured  to  bim 
the  right  to  have  this  court  pass  on  the 
order  of  the  Judge  of  probate  setting  at 
liberty  the  minor  who  was  alleged  in  the 
petition  to  be  unlawfully  in  bis  custody, 
and  restrained  by  blm.  Thhi  was  a  Rutil- 
clent  consideration  for  the  bond,  which, 
having  been  executed  voluntarily,  though 
lacking  In  tbe  essentials  of  a  statutory  ap- 
peal-bond. Is  a  good  common-law  under- 
taking to  pay  the  appellant.  Shows,  who 
sued  on  it  below,  tbe  costs  and  damages 
which  might  accrue  to  blm  by  reason  of 
the  appeal  from  the  order  of  enlargement. 
Tbe  complaint  sets  forth  tbe  atflrmance  of 
that  order  In  this  conrt ;  tbat  the  defend- 
ant baa  not  paid  plaintiff  any  costs  or 
damages  resulting  to  him  from  the  prose- 
cution of  said  appeal;  and  that  the  plain- 
tiff was  damaged  thereby,  and  Incurred 
loss  and  costs  therein— i^irst.  in  that  be 
incurred  a  liability  to  pay  $125  for  tbe 
services  of  an  attorney  In  securing  a  judg- 
ment of-afflrmance  In  this  court;  mivondt 
tiiat  he  incurred  a  loss  of  f  65  in  the  df>p- 
rlyation  of  tbe  services  of  the  person  en- 
lairged.who  was  bis  apprentice,  pending  the 
appeal  In  this  court ;  and,  t/ffrd,  that  be  bud 
to  pay  tbe  sheriff  f5  for  delivering  tbe  ap- 
prentice Into  his  custody  after  the  Judg- 
ment of  affirmance.  Other  very  geaeral 
allegations  ol  "loaa,  coats,  troabfe,  and 
expense"  by  reason  of  the  appeal  are 
made,  but  they  are  too  vague  to  merit 
couslderatlon. 

Under  the  decision  of  this  conrt,  a  rea- 
sonable attorney's  fee  for  representing  the 
appellee  In  this  court,  and  securing  a  Judg- 
ment of  atflrmance  of  the  probate  judged 
order,  is  recovwaltle  on  tbe  averments  of 
ttala  complaint.  That  appeal  being  prose- 
cuted against  Sho  wa,  he  would  at  leaat 
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bare  been  liable  for  the  costs  Inrolved  In 
It.  had  It  resulted  In  a  reversal ;  and  hence, 
whatever  bts  rifchts  under  the  onler  ol 
tb«  probate  J odge,— whether  la  reullty  he 
bad  any  right  thereonder,— he  did  have  an 
Immediate  Interest  In  defending  the  ap- 
peal, and  1b  entitled  to  the  costs  and  ex- 
penses Incurred  or  paid  by  him  for  profes- 
sional services  rendered  for  him  here.  The 
circuit  court  erred,  therefore.  In  sustaining 
demurrers  to  the  complaint  in  so  far  as  It 
counted  on  thp  delendaut's  liability  for 
Bucb  counsel  tees.  MIDer  v.  Vaughao,  78 
Ala.  Ck)Oper  v.  Humes,  (Ala.)  9Soutb. 
Rpp.  341. 

fint  this  bond  did  not  supersede  the  or- 
der made  by  the  Judfre  of  probata,  or  sus* 
pend  Its  operation.  It  Is  not  alleged  what 
th la  order  was,  nor  do  Its  terms  appear 
from  the  bond  further  than  that  It  was 
favorable  to  the  petitioner,  and  against 
the  right  of  Pendry  to  fnrther  rBstruIn  pe- 
titioner's apprentice.  We  assume  that  It 
followed  the  statute,  and  required  the  dis- 
charge of  the  persnn  in  whose  behalf  the 
power  of  the  court  was  invoked  from  the 
Illegal  restraint.  If  It  went  beyond  this. 
It  exceeded  the  authority  of  the  probate 
Judge,  and,  to  (he  extent  of  the  excess,  was 
void.  It  cannot  be  said  that  under  and 
by  virtue  of  the  order  we  assnme  to  have 
been  made*  and  the  only  order  wlthiu  the 
competency  of  thecourttomakein  tbisprS- 
ceeding.  Hhows  became  entitled  to  the  ess- 
tody  and  servlceii  of  his  apprentice.  So 
that,  even  had  the  order  been  superseded 
by  the  aiipeal.  It  Is  not  conceivable  how 
Shows  could  have  been  damaged  in  the 
loss  of  the  apprentice's  services  by  reason 
of  the  appeal.  Aud  surely  such  a  result 
coald  not  ensue  from  the  prosecatloo  of 
an  appeal,  pending  which  the  onler  ap< 
pealed  from  was  in  full  force  and  effect.  It 
the  person  ordered  to  be  set  n  t  liberty  was 
the  apprentice  ofShowH,  It  was  his  right 
to  have  recovered  the  custody  and  control 
of  theappreDtfce,  under  section  1474  et  seq. 
of  the  Code,  notwithstanding  the  appeal, 
and,  not  having  resorted  to  that  remedy. 
It  may  be  that  he  could  recover  the  value 
of  his  services  In  an  action  against  Pendry, 
Irrespective  of  this  bond.  But,  however 
all  that  may  be.  It  Is  certain  that  he  has 
not  been  deprived  of  such  services  by  the 
appeal,  and  he  cannot  recover  therefor  on 
thla  bond. 

The  same  conclusion  Is  Inevitable  with 
respect  to  the  claim  of  five  dollars  for 
money  paid  the  sherin  for  delivering  the 
apprentice  to  the  plalutiff  after  the  alfirm- 
ance.  Plaintiff  bad  no  right  to  have  the 
apprentice  delivered  to  him  on  this  pro- 
ceeding, either  before  or  after  affirmance 
of  the  order.  And  were  this  otherwise, 
the  necsHdly  for  the  expenditure  claimed 
Id  that  connection  did  not  result  from  tbe 
appeal,  but  wholly  Irrespective  of  It,  and 
existed.  If  at  all,  as  well  before  and  pend- 
ing the  appeal  as  after  It  had  been  deter- 
mined. 

It  is  proper  to  remark  here  that  the 
affirmance  of  the  order  of  the  probate 
Judge  by  this  court  was  based  solely  on 
tbe  (allore  of  the  record  filed  here  to  pre* 
sent  any  matter  In  sncb  form  aa  to  be  re- 
viewed  by  this  court,  and  not  upon  any 
consideration  ol  the  correctnesa  of  the  or- 


der made.  Pendry  v.  Shows.  87  Ala.  83i^ 
6  Konth.  Rep.  841.  For  the  error  In  bu»- 
talnlng  tbe  demurrers,  which  proceeded  oi» 
the  theory  that  tbe  connsel  lees  claimed  In 
tbe  complaint  were  not  recoverable,  the 
Judgment  ut  the  drcnlt  court  Is  reversed^ 
and  the  cause  remanded. 


Kellum  y.  Balkuu  et  ah 
{Supreme  Ctmrt     Alabama.   June  18, 189L> 

UNLAWFCI,  DBTAIintft--HBIBS--ADimimR&T<». 

1.  When  a  persfm  In  posseealon  of  land  by^ 
Mb  teaant  dies  penling  the  term,  his  tieirs  ak 
Law  become  en  intttanti  landlords  of  such  tenuiL 
and,  as  such,  have  such  apossewion  of  the  laud 
aa  will  en^tie  thrai  to  maintain  an  action  of  un- 
lawful detainer  against  one  who  wrongfolly  takes- 
possession  of  It. 

2.  The  fact  that  the  personal  repreaentatlve 
of  the  ancestor  might  Intervene  for  the  purpose- 
of  anbJeotlQg  tbe  land  or  its  issues  to  the  dece- 
dent's debts  will  not  afleet  the  rig^it  of  the  heirs 
to  maintain  the  action  when  be  has  taken  no  step- 
to  do  so. 

Appeal  from  drcnlt  court,  Henry  cotm- 
ty. 

This  action  was  brought  by  tbe  appel- 
lees, J.  A.  Balkum  et  al.,  against  the  ap- 
pellant, Eliza  Kellum,  aud  sought  to  re- 
cover damages  tor  the  unlawful  detention 
of  certain  land  described  In  the  camplalnt. 
All  the  facts  are  sufficiently  ser  forth  In 
the  opinion,  and  It  is  unnecessary  to  atato- 
In  detail  the  separate  mllngsof  tbe  court 
upon  the  pleadings,  evidence,  and  the 
charges  asked.  There  was  Judgment  for 
tbe  plaintiffs,  and  the  defendant  appeals, 
and  assigns  the  varlona  rulings  of  tbe- 
court  as  error. 

Walker  &  Esprey,  for  appellant.  Jamam 
O.  Cowiin,  for  appellees. 

McClbllan,  J.  This  action,  as  present- 
ed by  the  complaint  on  which  the  trial 
was  bad,  Is  one  of  unlawful  detainer.  Th» 
evidence  Is  uncon  trover  ted  In  the  estab- 
lishment of  the  following  facts:  Jamea 
W.  Balkum.  the  father  of  plaintiffs,  was 
In  possession  of  the  land  involved  In  thia 
suit  prior  to  18S8.  and  In  the  fall  of  1S87 
rented  it  to  one  Clark  for  tbe  year  begin- 
ning January  1  and  ending  December  31, 
18S8.  Clark  took  possession  under  this 
lease,  and  sublet  a  part  of  tbe  land  to  omt 
Barrlson,  who  dntered  tbereon  and  cun- 
tinned  In  possession  to  the  end  of  the- 
term,  the  other  part  of  tbe  tract  being  In 
like  manner  ocrnpled  by  Clark  till  Decem- 
ber 81,  li»8.  8aid  Balkum  died  in  tba 
spring  of  1888,  and  the  present  plalntltlto- 
are  bis  only  belrs  at  law.  Administration 
was  bad  on  his  estate,  and  the  adminis- 
trator collected  the  rent  due  from  Clark; 
but  It  does  not  appear  that  be  ever  took 
the  statutory flteps  tolnterceptthe descent 
of  tbe  land  for  the  purpose  of  subjectlug 
It  or  Its  Issues  to  tbe  debts  of  the  lutes* 
tate,  or  that  Clark  or  Harrison  ever  at- 
torned to  him,  or  whether  the  rent  was 
paid  before  or  after  the  termination  of  the 
lease.  Two  days  before  the  end  of  tba 
term,  and  before  Clark  and  Harrison  va- 
cated tbe  premises,  the  defendant  entered 
and  has  since  remained  In  poasesHlon.  On 
Jaly  2B,  1889,  plaintiffs  demanded  posses 
slon  oil  her.  and,  npon  her  rcdosaJ  to  sap- 
raider  it,  Instltnted  this  aetion,  and  pros- 
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«eated  It  to  the  Jodgmpnt  la  tbelr  favor, 
trom  which  this  appeal  was  taken.  The 
«saI^mentB  of  error  are  addressed  to 
many  mllBKS  of  the  trial  court  on  the 
pleadlnKR.  on  objectlune  tu  tcstlmouy,  and 
on  InBtroctloQS  requested  by  the  respetit- 
ive  parties,  but  we  are  rdieved  from  an 
exaraluatlun  of  these  rulings  In  detail  by 
the  argument  of  appellant's  counsel, 
which  narrows  the  limits  of  our  Inquiry 
to  three  proportions,  which  only,  they 
Insist, are** ralfted  by  the  pleadlnxs,  and 
thernllnga  ot  thf>  court  on  the  evidence  at 
the  trial,  and  on  the  charges  given  and 
refufled."  These  propnsitione  are  In  de- 
nial of  plalntin'B  rlKht  tu  maintain  this 
«ctlon  on  the  grounds:  F/rsC,  that  "nei- 
ther plaintiffs  nor  their  deceased  ancestor 
were  In  possession  of  the  premises  at  the 
time  the  defendant  altered  thereon;"  afc- 
■onii,  that  the  administrator  had  the  right 
to  maintain  the  action,  and  hence  the 
heirs  did  not;  and,  tbirti,  that  the  posses- 
«lon  of  the  heirs  "and  their  ancestor  was 
not  60DA  Btie,  but  was  a  mere  ficranibllng 
posaession,"  and  therelore  not  such  pos- 
veHSlon  Rs  would  support  the  action. 

1.  The  theory  of  appellant's  first  posi- 
tion la  that  unlawful  detainer  cannot  be 
Auppurted  on  sach  prior  poBsessli>n  ns  one 
lias  by  Us  tenant,  and,  further,  that,  even 
«oncedl^  the  tenant's  ponaesslon  to  be 
that  of  his  landlord,  these  plaintiffs  were 
not  the  landlords  of  Clark  and  Harrison 
iu  the  sense  requisite  to  a  preflicatlon  of 
their  former  possemlon  on  the  relation 
«usta1ned  by  them  to  the  latter.  Both 
contentions  are  unsound.  It  is  the  set- 
tled law  that  the  action  is  niaintninable 
upon  SQcb  prior  possession  as  one  has 
through  a  tenant  who  eltner  went  Into 
poBsesaton  originally  under  the  plaintiff, 
or,  being  already  on  the  land,  has  at- 
torned tohlmoraccepted  aleaae  from  Mm. 
In  NlerORl  ▼.Phlinppl,<Ala.)  68outh.  Rep. 
661.  (decided  at  the  present  term,)  it  Is 
aald:  "It  Is  Insisted  here  that  the  plain- 
tiff's right  to  recover  most  in  all  cases 
rest  opon  a  prior  actual  possession,  act- 
ual In  the  sense  of  belngpo^sews/o  pedis  by 
hlin  personally,  and  prior  in  the  sense  of 
antedating  defendant's  entry.  This  la  not 
the  law.  The  books  are  fuU  of  declara- 
tions to  the  effect  that  iu  this  action,  and 
that  of  forcible  entry  and  detainer,  tlie 
plaintiff  must  show  prior  actual  posses- 
«inD.  We  have  no  pnrpitse  todleeent  from 
that  view  In  any  partienlar.  It  te  not 
meant  thereby,  however,  that  the  plain- 
tiff In  unlawful  detainer  must  show  actual 
poBsesRlon  either  In  himseif  or  in  another 
for  him,  antedating  the  entry  of  ttiedf>' 
fendanr.  What  is  meant  Is  that  he  shall 
prove  an  ac^tual  powoaslcm  in  himself 
priorfn  p<iint  of  time  to  the  luceptlon  of 
the  wrongful  poaaesiilon  by  the  defendant, 
prior  to  the  beginning  of  the  unlawful  de- 
tainer by  the  defendant. "  And,  with  re- 
spect to  a  holding  prior  to  the  beginning 
of  the  unlawful  detainer  through  a  lease 
from  the  plaintiff,  it  was  said :  "  So  long 
asthp  tenant  holds  under  his  lease,  his  act- 
ual noBseeslon  Is  the  actual  possesaion  of 
theUindlord ;  and  proof  of  this  actual  poa- 
sessloQ,  through  and  by  the  tenant,  prior 
to  and  continuing  to  the  time  ot  the  be- 
trlanlng  o(  tbe  nnlawlul  detainer,  fully 


meets  the  regulrements  of  the  doctrine  un- 
der consideration."  8  South.  Bep.  561; 
Leeatt  t.  Stewart,  2  Stew.  (Ala.)  474.  Ou 
this  principle,  applied  to  the  case  at  bar, 
Balkum.Sr.,  had,  at  the  time  of  his  death, 
possession  of  the  land  in  controversy 
through  his  tenants,  Clark  and  Harrison. 
Had  he  survived  the  term,  there  can  be  no 
doubt  but  that  he  could  have  maintained 
unlawful  detainer  against  those  tenants, 
or  any  third  person  who  had  entered  by 
permission  of  or  in  collusion  with  them, 
holding  over  after  December  81, 18SS.  Dy< 
Ing  pending  the  term,  his  possession 
passed  to  his  heirs  at  law,  the  present 
plaintiffs,  and  they  became  eo  instanti 
the  landlords  of  their  ancestor's  tenants, 
and  entitled  as  such  to  the posseesio  pedis 
Immediately  upon  the  termination  of  the 
lease,  and  to  maintain  this  action  there- 
for, In  all  respects  as  their  father  might 
have  done  had  he  survived  the  term. 
Nlcrosl  V.  Philllppl,  supra :  Beezley  v. 
Burgett,  15  Iowa.  1J»2;  Turly  v.  Foster,  2 
A.  K.  Marsh.  204;  Stiuaun  v.  Goaset.  4 
Ala.  170;  MeKeen  v.  Nelms.  9  Ala.  507; 
Dwlne  V.  Brown.  So  Ala.  506. 

2.  It  Is  quite  true  that  the  personal  rep* 
resentatlve  of  a  deceased  landlord  may  In- 
tervene for  the  purpose  of  devoting  the 
land  of  the  decedent,  or  its  Issues,  to  the 
payment  of  the  debts  of  the  estate  hy  tak- 
ing the  steps  preecrlbed  by  the  statjte  to 
that  end.  and  thus  become  the  landlord  ol 
the  Intestate's  tenant  In  such  manner  as 
to  entitle  hiraseU  tu  the  possession  when 
the  lease  falls  in,  and  to  collect  the  rents 
while  the  term  continues.  Lass  v.  Elnle* 
ben.&O  Mo.122:  Scott  v.Uoyd.16  Fla.  151; 
Uoody  V.  Itonaidtton.  38  Ga.  652.  But 
the  fact  of  such  statutory  Intervention 
could  nut  be  shown  in  this  action,  prose- 
cuted by  the  heirs  and  to  deleac  their  re- 
covery, without  raising  a  question  ol  title 
which  cannot  be  the  aubject  of  inquiry 
here.  Houston  v.  Farris,  71  Ala.  570. 
Moreover,  there  Is  no  eridence  in  the  case, 
nor  offered,  golu^  to  show  that  the  ad- 
ministrator had  intercepted  the  descent 
for  the  pnrposes  of  administration  In  the 
manner  pres(*rlbeil  by  statute.  It  is  also 
quite  true  that  the  action  may  be  main- 
tained by  the  administrator  of  a  deceased 
landlord  against  one  who  entered  as  tbo 
tenant  of  the  latter,  and  hue  attorned  to, 
or  HCi-epted  a  renewal  of  the  leane  from, 
the  administrator,  and  holds  ovc-  after 
the  lapse  of  the  original  or  rene\\  ^  iierm. 
as  the  case  may  be;  tbl».  on  thn  principle 
of  estoppel  resting  .on  the  lessee  and  those 
entering  under  him.  But  that  Is  not  tliia 
case,  as  we  have  seen.  Nlcrosl  v.  Phillip* 
pi,  snpra.  And  It  follows  that  in  no  ss- 
pect  of  this  case,  as  presented  on  the  trial, 
was  the  plaintiff's  right  to  maintain  this 
action  at  ail  affected  or  Impugned  by  the 
relations  which  the  administrator,  un  the 
uncontroverted  evidence,  sustained  In  the 
premises. 

S.  There  was  no  evidence  adduced  to 
show  that  plaintiff's  possession  "  was  not 
boaSL  Stle,  but  a  mere  scrauibling  posse^*- 
fllou."  The  testimony  offered  for  this  pur- 
pose, as  stated  in  the  bill  of  exceptions, 
httd  no  tendency  tu  show  the  facts  sought 
Co  be  proved  by  it.  It  went  only  to  show 
that  the  djitlendant  bad  demanded  pay- 
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uient  to  herself  of  tbe  rent  wblch  Clark 
had  contracted  to  pay  Balkam,  "  tbat  sbe 
claimed  sucb  rent  as  bera."  and  tbat  she 
bad  at  one  time  brooKht  a  salt  aifalnat 
Balknm  lor  the  recovery  ot  tbe  land.  None 
of  this  proposed  evidence  tended  to  dis- 
prove plain  tilt'sactual  po8ne8alon,orBhow- 
edthat  this  pMsesnlon  was  a  "scrambling** 
one,  or  lackloe  in  Rood  faith.  It  was 
whoUy  irrelevant,  and  properly  excluded 
from  tbe  Jury.  Tbe  cbarfres  reqneated 
wbtcb  appear  to  bare  been  based  on  tbe 
Idea  tbat  plalntlB's  poasesslon  was  not  In 
good  taltb,  and  such  only  as  reunited  In- 
termittently* from  a  mere  scramble  b«v 
tveen  the  parties,  were  entirt^ly  abHtract, 
and  well  infused  on  tbat  K^ound.  There 
fa  no  error  io  the  record,  and  the  Judg- 
ment ol  tbe  tircnit  eoart  la  affirmed. 


Tboupbon  ▼.  Thompson  et  al, 
(AqwwiwGourt <if .^lobanHi.  JmielT.un.) 

ODABDIi.m— LUBILITT  VOR  IHTBBBST. 

Code  Ala.  f  Sits,  aeclares  that  *'lt  is  the  duty 
of  the  gaartliaD  to  manage  the  eetate  of  bis  ward 
frugsl&a&d  to  improve  it  to  tnu  best  of  bis  skill 
and  ability,  fie  most  U  piraotloable  leod  out  all 
sarplus  nxmey  of  the  ward  on  bond  and  mortgagei, 
or  on  good  parsonal  security,  and  if  the  bond  is 
not  renewed  annually  require  the  Interest  to  be 
paid  at  the  end  of  each  year."  Section  2458  pro- 
vides that  "apon  the  fln&l  settlenient,  a  partial 
■ettlement  must  be  taken  and  presumed  as  oor- 
EecL  "  S«ld,  that  where,  on  partial  aettlements, 
the  KitardlaD  was  not  charged  with  interest,  it 
will  be  presumed  on  hnal  setUement  that  he  sat- 
lafactorily  accounted  for  his  failan  to  lend  the 
surplus;  and  tbe  burden  of  his  showing  toat  he 
did  not  BO  account  is  on  the  guardian  od  Itton 
contesting  the  settlement. 

Appeal  from  probacecourt,Baa8eUcoi]&- 
ty ;  £.  HRK5DON  Glrnn.  JndKe. 

On  February  9,  1885,  the  appellant, 
Oeorge  H.  Tbumpson,  was  appointed  tbe 
Soardlan  ol  William  N.  Blcbardson,  a  In- 
aatic,  qualified  as  aucb  saardlan,  and  took 
■MMseasiun  of  tbe  peraonal  property  and 
real  estate  of  bis  ward.  During  his  gnard- 
iansbip  bo  made  several  partial  settle- 
ments thereut,  as  Is  stated  in  the  opinion; 
the  last  of  said  settlements  being  made 
on  July  9. 18S6;  At  each  of  these  partial 
settlements  the  probate  lodge  passed  and 
allowed  theaccounts  d^iU  and  cnMlit  filed 
by  tbe  guardiao.  and  la  all  things  con- 
firmed bis  report.  In  none  nf  them,  bow- 
ever,  was  the  guardian  charged  with  in- 
terest for  the  surplus  money  lu  his  hands. 
On  Oecpmlter  VZ,  l!<89,  tbe  said  George  H. 
Ttaompsuu  tendered  bis  resignation  as 
snardlsn  ol  the  said  William  N.  Blcbard- 
son, and  filed  his  report  and  accoont,  and 
asked  for  a  final  settlement  of  bis  guard- 
Sansiilp.  His  reHignatlon  was  accepted, 
and  the  appellee  Willis  Thompson  was  ap- 
polnte<l  and  duly  qualified  a»>  his  succeesor. 
Upon  the  filing  of  the  account  of  George 
H.  Thompson  for  the  final  settlement,  one 
V.  A.  Green  was  appointed  guardian  ud 
Uiexa  to  represent  and  pn>tect  tbe  iuterat 
<rf  aaid  William  N.  Bk-hardsun,  and  as 
eocb  guardian  ttd  litem  contested  the  set- 
tlements of  George  H.  Thompson's  guard- 
ianship. Upon  the  issue  thus  made  evi- 
dence was  Introduced  on  the  part  of 
George  H.  Thompson  tending  to  show 
tbat  U  was  not  praetlcabls  to  lend  out 
v.980.no.l4— 30 


money  of  his  ward*s  estate  at  8  per  cent, 
interest,  as  he  would  thereby  incur  great 
rlflk  and  be  In  danger  of  losing  tbe  money 
so  loaned  out.  The  testimony  for  tbe 
guardian  uewly  appointed  and  the  guard- 
Ian  ad  litem  was  in  direct  conflict  with 
this,  and  tended  to  show  that.  If  tbe  said 
Geoi^e  H.  Thompson  had  been  properly 
diligent,  be  could  have  loaned  the  surplus 
money  of  bis  ward's  estate  atSpercenL 
interest,  and  bad  it  secured  la  the  way 
provided  by  the  statute.  Upon  the  intro- 
duction of  all  tbe  evidence  on  both  sides 
of  tbe  Issue,  the  probate  Judge  charged  the 
said  George  H.  Thompson  with  Intercut 
at  8  per  cent,  ou  tbe  money  received  from 
tbe  sale  of  cotton  In  February,  187>}  from 
tbe  tlmeol  its  recepthm  until  the  first  par- 
tial settlement;  and  he  also  cbargfd  hlra 
wltb  tbe  same  rate  of  Interest  on  tbe  caab 
balance  ascertained  to  be  In  his  hands  on 
each  eettlemuut  from  tbe  time  when  made 
to  the  next  surceedlug  partial  Kettlemeut. 
On  the  examination  of  the  guarillan. 
Georae  M.  Thompsun.  as  a  witness,  the 
guardiaoaJ  litemaaked  blm  thlequ(>8tluQ : 
"Could  you  not  have  deposited  the  money 
In  some  bank  in  Alabama,  and  obtained 
legal  interest  at  8  per  cent.,  at  any  time 
during  tbe  last  fltteenyears?"  The  guard- 
Ian  obJf>cted  to  thi8  question,  which  objec- 
tion the  court  overruled  and  the  guardian 
duly  excepted  to  thlsruUng.'  He  answered 
that  be  did  not  know.  Tbe  gnardlan  ad 
litem  then  asked  blm :  "  Is  It  not  easier  for 
a  burglary  to  be  committed  in  your  house 
than  on  thebauk?"  Tbe  guardian  object- 
ed to  this  question,  aad  excepted  to  the 
court's  overruling  hla  objection.  He  an- 
swered tbat  he  supposed  It  would  be  eas- 
ier. The  guardian  ad  litem  also  asked 
enld  witness,  against  tbe  objection  and  ex- 
ception ol  the  guardian:  "Did  you  make 
any  effort  at  any  time  during  tbe  last  fif- 
teen years  to  invest  the  aurplus  money  in 
r^al  estate?**  He  answered  that  he  bad 
not.  Theguardlan.Geoi^  H. Thompson, 
proaecnies  this  apt>eal  and  assigns  as  er- 
ror the  rulings  ol  the  probate  court  on  the 
evidence  and  the  final  Judgment. 

hymAn  W.  MAitin,  for  appellant.  Noi\ 
man    Soa^  tor  appellees. 

Cx<opTON,  J.  The  single  qnentlon  pre- 
sented by  the  record  Is,  should  appellant 
be  charged,  on  his  final  settlement  as 
guardian  of  William  N.  Bicburdsou,  u  per- 
Hon  of  unsound  mind,  with  Interest  ou  the 
moneys  of  his  ward  which  were  not  In- 
vited nor  loaned  out?  Tba  statute  de- 
fines and  fixes  tbe  duty  of  the  guardian  as 
to  the  management  and  Improvement  of 
his  ward's  estate,  and  as  to  making  the 
surplus  money  productive.  Section  2412 
K>1  the  Cudedeclares :  "  It  is  the  duty  of  the 
Ruardlanto  manage  the  estate  ul  his  ward 
Irugally,  and  to  improve  it  to  the  best 
of  his  skill  and  ability.  He  must.  If  prac- 
tirable,  lend  out  all  surplus  money  of  the 
ward  on  btmd  and  mortgage,  or  on  good 
personal  security,  and.  If  tlie  bond  is  nut 
renewed  nunually,  require  the  Interest  to 
be  paid  at  the  end  of  each  year.**  The 
statute  is  declaratory  of  the  ordinary 
duty,  independent  of  statute,  of  a  guard- 
ian to  make  bis  ward's  funds  productive 
by  investing  the  snrploa  moneya  so  that 
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tbey  draw  taterest.  AHen  r.  Martin,  86 
Ala.  830.  The  statute  reatrlcta  the  discre- 
tion of  tbe  ^ardlan  as  to  the  claas  or 
kind  uf  flecniities  which  may  be  taken,  bat 
doefl  not  constitute  him  tbe  exclusive  and 
final  Indge  of  the  practicability  of  Inreat- 
Ing  In  such  secnrltlus,  or  of  their  Hnfllcien- 
cy.  If  he  sunera  hia  ward's  funds  tu  re- 
main unemployed,  when  by  the  exerciHe  of 
reasonable  diligence  they  could  have  been 
safely  Invested  In  the  kind  of  Becnrlttes  au- 
thorized by  the  statute,  he  is  responsible 
for,  at  lenat,  simple  Interest.  Bryant  v. 
Craig.  12  Ala.  354;  Owen  v. Peebles, 42  Ala. 
SS8.  On  tbe  other  hand,  if  It  was  not 
practicable  to  make  aucb  Investmwtaby 
the  exercise  of  reasonable  dlllKence,  the 
guardian  Is  not  liable  for,  and  ahonid  not 
be  charged  with,  any  Interest.  Brand 
Abbott,  Id.  49U.  In  determining  tbe  prac- 
ticability of  safely  loaning  the  money 
of  the  ward,  the  guardian  acta  under  the 
obligation  of  hla  trust,  and  the  responal- 
blMty  assumed  by  the  acceptance  of  hla 
appointment.  As  it  la  hia  manifest  duty 
to  make  such  Investments  when  practica- 
ble, it  ia  incumbent  on  him  to  ebow  that 
be  could  not,  at  lug  doe  diligence,  safely 
lend  the  money  on  bond  and  mortgage, 
or  on  good  personal  security;  but  whether 
or  not  practicable  Is  a  question,  ultimate- 
ly, for  the  decision  of  the  court  on  the  evi- 
dence adduced.  If  the  expressions  In  the 
opinion  In  the  case  of  Ashley  v.  Martin,  50 
Ala.  587,  were  Intended  to  declare  that  the 
practicability  of  safely  loaning  the  money 
of  the  ward  rested  on  the  sole  Judgment  of 
the  guardian,  they  must  be  modified  In 
conformity  with  these  views. 

It  may  be  difficult  to  ley  down  fixed 
rules  by  which  to  adjudge  In  each  ca«e  the 
liability  of  the  guardian  for  interest.  It 
may,  however,  be  stated,  as  a  general 
principle,  that  he  is  chargeable  with  In* 
terest  whenever  It  appears  that  he  has 
been  guilty  of  neglect  In  failing  to  put  ont 
his  ward's  money  at  interest,— has  not 
exercised  the  prudence  and  diligence  which 
a  discreet  man  would  have  exercised  In  re- 
spect to  the  management  ot  hla  own  sur- 

Elua  money  under  like  circnmatances.  Mc> 
can  V.  Hosea,  14  Ala.  IM.  The  applica- 
bility of  this  principle  is  necessarily  de- 
pendent upon  the  particular  circumstan- 
ces of  each  case.  It  has  been  correctly  said: 
"A  jealous  severity  which  would  deter 
prudent  men  from  accepting  these  trusts, 
and  a  lax  indulgence  which  would  invite 
men  to  accept  them  tor  gain,  are  extremes 
which  are  equally  inexpedient. "  Clarkson 
T.  De  reyster,  Hopk.  Ch  424.  Appellant 
was  appointed  guardian  February  9.  1875. 
He  made  four  partial  eettlementa  at  the 
following  datea:  February  28,  187«;  Sep- 
tember 8, 1S79;  February  25, 1884;  and  Ju- 
ly 9,  1886.  The  probatejudge  charged  blm 
with  interest  on  the  money  received  from 
the  sale  of  cotton  in  February,  1876,  from 
thetlme  of  Its  reception  to  tbe  first  partial 
settlement,  and  on  the  caah  balance  ascer- 
tained to  be  in  his  hands  on  each  settle- 
ment from  the  time  when  made  to  the 
next  succeeding  partial  settlement.  Due 
and  l^al  notice  ot  each  settlement  was 
given,  and  the  ward  represented  by  a 
Saardian  ad  litems  wbu  appeared  and 
contested  the  accoant  filed  by  the  gnard- 


Ian.  Each  settlement  appears  to  have 
been  regular  in  all  respects.  Thestatate 
declares:  "TTpon  the  flnal  settlement,  a 
partial  settlement  must  be  taken  and  pre- 
anmed  as  correct;  bnt  any  Item  of  the  ac- 
count may  be  re-examined,  and.  It  on  re- 
examination it  is  found  incorrect,  the 
item  mnst  be  disallowed,  or  allowed  only 
BO  far  as  Its  correctneaa  may  appear." 
Code,  9  2458.  Tbe  partial  settlemeDta, 
having  bpen  rpgnlarly  made,  were pr/iua 
/AC/e  evidence  that  the  guardian  bad  sat- 
isfactorily accounted  for  tbe  failure  to 
loan  his  ward's  money.  On  the  final  set- 
tlement tbe  burden  rested  on  theguardfan 
ad  Iltem^  representing  the  ward,  to  shuw 
Its  Incorrectness.  On  neither  of  the  par- 
tial settlements  was  the  guardian  charged 
with  interest,  which  was  tantaiuuant  to 
a  judicial  determination  that  It  was  not 
practicable  to  lend  the  eurplns  money  on 
bond  and  mortgage,  ur  on  good  personal 
security.  Ashley  r.  Martin, supra.  What- 
ever might  have  been  the  effect  of  the  evi- 
dence, bad  the  burden  of  proot  remained 
on  the  guardian,  carirfnl  coudderatiua 
shows  ita  InsuHIciency  to  rebut  or  over- 
come the  prima  Jhc/e  case  made  by  the 
partial  settlements.  Espwinlly  does  tbia 
InMufflclency  become  apparent  when  con- 
sidered in  connection  with  the  statutory 
requli*ement  that  the  guardian  mnst,  **lf 
tbe  bond  Is  not  renewed  annually,  require 
tbe  Interest  to  be  paid  at  the  end  of  eacb 
year;"  and  the  provision  making  all  con- 
tracts wltb,gnardians  for  the  payment  tit 
money  bear  compound  Interest  after  ma- 
turity. Code.  SS  2412,  2413.  On  the  evi- 
dence shown  by  the  record,  tbe  court  erred 
in  charging  the  guardian  with  Interest  on 
the  surplus  moneys  in  hla  bands  prior  to 
the  last  partial  settlement.  However,  the 
oaaa  was  on  tbe  guardian  to  show  that 
it  was  not  practicable  to  invest  the  sur- 
plus money  of  hie  ward,  ascertained  to  be 
In  bis  hands  on  the  last  partial  settle- 
ment, July  9.1886,  In  the  securities  author- 
ized by  the  statute,  after  tbe  making  of 
that  settlement.  The  record  shows  that 
in  tbe  general  management  ot  tbe  estate 
tbe  guardian  has  acted  with  good  faith, 
and  has  managed  It  frugally,  accumulat- 
ing a  considerable  cash  fund  from  the  in- 
come and  rents  of  the  plantation  of  the 
ward,  after  defraying  all  necessary  ex- 
penses. Had  It  been  shown  that  he  made 
reasonable  effort  to  Invest  tbe  purplus 
money,  his  management  ot  the  estate 
would  have  induced  us  to  consider  favor- 
ably the  exercise  of  hla  Judgment  that  the 
money  of  bis  ward  conld  not  have  been 
safely  loaned  on  bond  and  mortgage 
or  good  personal  security;  but,  on  tbe  ev- 
idence disclosed  by  tbe  record,  especially 
In  view  of  the  fact  that  he  made  no  effort 
to  do  so,  did  cot  even  make  known  that 
he  bad  money  to  lend,  we  are  forced  to 
bold  that  be  is  chargeable  with  interest 
on  the  cash  balance  ascertained  to  be  In 
his  hands  on  the  last  partial  settlement. 
It  appears  that  the  ward  Is  in  tbe  insane 
asylum,  and  that  it  was  necessary  tor  the 
guardian  to  keep  on  hand  a  sum  of  mon- 
ey sufficient  to  meet  the  current  and  con- 
tingent expenses.  In  estimating  the 
amount  on  which  the  guardian  should  be 
charged  Interest,  the  Judge  of  probate 
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sbould  deduct  trum  Bocli  casta  balance  a 
reasunable  amount  tor  tbls  purpose,  and 
alHO  allow  the  guardian  a  reasonable 
time  In  which  to  make  the  Inveatment. 
KnowltoQ  v.iiradley,  17  N.  H.458;  Baker's 
Appeal,  8  Serg  &  R.  12.  The  guard- 
ian Bhonld  be  charged  with  Interest  only 
on  the  balance  alter  making  sncb  deduc- 
tion, and  only  from  the  expiration  ot  such 
reaHunable  time  to  December  12,  1K89, 
when  he  resigned  and  bin  letters  were  re- 
voked ;  lor,  from  and  alter  such  time,  he 
was  bound  to  keep  the  money'  so  as  to  be 
able  to  turn  It  over  to  bis  successor.  The 
evidence,  aa  to  the  comparative  security 
of  keeping  the  money  in  bis  own  boose 
and  depositing  It  In  a  bank,  was  Irrele- 
vant and  Immaterial.  He  kept  it  safely, 
and  there  la  no  effort  to  charge  him  with 
neglect  in  the  manner  of  keeplnx  the  mon- 
ey. The  same  observation  applies  to  the 
evidence  In  relation  to  the  practicability 
of  investing  the  money  In  real  estate;  for, 
wbUe  the  statute  authorlies  agnardlan  to 
invest  the  money  of  his  ward  In  real  es- 
tate, situated  in  any  part  of  the  state,  and 
exempts hjm  from  responsibility,  if  he  acts 
In  good  faith,  for  depreciation  In  the  val- 
ue of  the  land  purchased,  It  makes  him 
liable  for  any  loss  sustained  by  a  failure 
or  defect  o*  title,— a  warrantorof  thntltie. 
Code,  S9  2411,  2443.  The  law  does  not  ex- 
act uf  the  guardian  such  duty,  nor  re- 
quire bim  to  assume  sodi  liability.  Re- 
versed aqd  remanded. 


DODD  V.  8TATB. 

{aupnme  Court  of  Alabama.  Jnne  18, 1891.) 
Oabrtino  Weapons — Etidescb. 
In  a  prosecution  for  carrying  a  ooDcealed 
weapon,  teAtlmony  that  prosecutrix  told  witness 
thai  defendant  made  an  assault  upon  her,  and,  full- 
ing in  his  attempt,  drew  a  pistol  and  snapped  it 
at  ber,  Is  mere  hearsay,  as  well  as  being  Irrele- 
vant, and  its  admission  Is  ground  for  reversaL 

Appeal  from  criminal  court,  JeOersou 
county;  8.  G.  Greens,  Judge. 

The  defendant  was  tried  and  convicted 
for  carrying  a  pistol  concealed  about  his 
person.  The  prosecution  was  commenced 
by  an  alfidavit  made  by  Annie  Randal 
before  a  magistrate,  and  the  trial  was  had 
before  the  criminal  court  of  .leflerson  coun- 
ty without  the  intervention  ot  a  Jury. 
The  testimony  tended  to  show  that, 
about  a  month  ortwo  before  the  affidavit 
was  made  and  ttae  warrant  sworn  out, 
the  defendant  went  to  the  house  fA  Annie 
Randal,  and  made  an  assault  upon  her; 
that  when  she  broke  away  from  bim  he 
drew  the  pistol,  and  snapped  It  at  her. 
The  said  Annie  Randal,  upon  being  Intro* 
dnced  as  a  witness,  testifled  that  shortly 
after  the  occurrence  she  went  to  the  mine 
where  one  Pete  llcWborter  was,  and  there 
told  him  what  had  happened  atber house. 
The  d^endant  objected  to  the  introduc- 
tion of  this  testimony,  and  moved  to  ex- 
clude It  from  the  Jury.  The  court  over- 
ruled both  his  objection  and  the  motion, 
and  allowed  the  same  to  go  to  the  Jury, 
and  the  defendant  thereupon  excepted. 
Ttae  said  McWliorter,  after  having  testi- 
fled, against  the  objection  and  exception 
ot  the  defendant,  as  to  the  statements 
made  to  bim  by  the  said  Annie  Randal,  in 
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which  She  described  the  innn  who  had 
been  to  her  bouse,  further  testifled  that 
he  and  another  man  went  in  search  of  the 
uian  described  by  Aunle  Randal ;  and  upon 
meeting  the  defendant,  and  his  denying 
that  he  knew  Annie  Randal,  they  carried 
bim  by  force  before  ber,  and  she  identified 
him ;  and  that  during  the  time  they  so 
had  bim  in  their  custody,  without  any 
warrant  for  his  arrest,  he  searched  the 
defendant,  and  found  the  pistol  coacealed 
in  Ilia  hip  pocket.  The  defendant  objected 
to  this  testimony,  and  moved  to  exclude 
the  same,  buf  the  court  overruled  his  ob- 
jection and  motion,  and  the  defendant  du- 

Hin.L.  iliart/n,Atty.Gen.,for  theState. 

Walker,  J.  This  case  was  tried  in  the 
primary  court  without  the  intervention 
of  a  Jury,  under  the  authority  of  the  stat- 
ute applicable  to  the  trial  of  misdemean- 
ors in  that  court  when  the  defendant  fails 
to  demand  a  Jury.  Acts  1886-87,  p.  837,  S 
7.  In  such  case  the  decision  of  the  court 
upon  the  facts  is,  in  legal  effect,  equivalent 
to  the  verdict  ot  a  Jury.  Boyd  v.  State, 
88  Ala.  169,  7  South.  Rep.  268;  Skinner  v. 
State,  87  Ala.  105,  6  South.  Rep.  899.  Even 
11  the  statute  hud  autborlEed  this  court 
to  review  on  appeal  such  finding  as  to  the 
facts,  no  such  review  could  be  had  in  this 
case,  as  the  bill  of  exceptions  doesnot  pur- 
port to  set  out  all  the  evidence,  or  even 
the  tendencies  of  the  evidence,  except  so 
far  as  tbe  pfirticular  objections  to  testi- 
mony are  concerned.  ir,from  whatlsthus 
disclosed.  It  Is  ascertained  that,  against 
the  objection  and  exception  of  the  defend- 
ant, illegal  evidence  was  admitted,  the 
Judgment  must  be  reversed.  The  record 
In  this  case  does  not  afford  tbe  means  of 
determining  what  other  evidence  there 
was.  or  to  what,  if  any,  extent  tbe  trial 
court  relied  upon  the  testimony  admitted 
against  the  defendant's  objection.  Cer- 
tainly, in  tbe  absence  of  any  showing 
that  the  findings  of  fact  were  otherwise 
supported,  the  presumption  could  not  be 
indulged  in  a  criminal  case  that  tbe  ad- 
mission of  Illegal  evidence  was  error  with- 
out Injury.  Maxwell  V.  State,  89  Ala.  150, 
7  South.  Rep.  824;  Vaughan  v.  State,  83 
Ala.  65.  8  South.  Rep.  530.  The  statements 
made  by  Annie  Randal  to  the  witness  Mc- 
Whorter.  when  the  defendant  was  not 
present,  are  plainly  Inadmissible.  They 
were  ex  parte  versions  as  to  what  the  de- 
fendant had  done.  The  evidence  was 
merely  hearsay,  and  should  have  been  re- 
jected. Furthermore,  the  conversation 
was  in  regard  to  a  matter  Irrelevant  to 
the  Issue  In  this  case,  and,  for  that  reason 
also,  tbe  testimony  should  have  been  ex- 
cluded. Tolbert  v.  State,  87  Ala.  27,  6 
South.  Rep.  284;  8  Brick.  Dig.  p.  2}<7,  9  592. 
For  this  error  the  Judgment  of  the  trial 
court  must  be  reversed.  The  circum- 
stances of  tbe  arrest  of  tbe  defendant,  and 
the  search  of  bis  person,  do  not  sufllcient- 
ly  appear  to  enable  tbls  court  to  pasa  up- 
on the  evideuce  in  that  connection  with 
any  assurance  that  such  conception  of 
that  transaction  as  might  begleaned  from 
the  meager  statement  of  the  bill  of  excep- 
tious  would  correspond  at  all  with  the 
facts  in  reference  thereto  aa  fully  developed 
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on  the  trial.  It  would  serve  no  good  pur- 
pose, so  far  aa  another  trial  la  concernetl, 
to  expreKS  an  opinion  baaed,  in  part  at 
least,  upon  conjecture  as  to  what  the 
proof  showed  as  to  tacts  having  a  mate- 
rial bearing  upon  the  question.  For  this 
reason  we  will  not  undertake  to  review 
the  rullDK  of  the  trial  court  on  that  sub- 
ject. Reversed  and  remanded. 


Cbhtr&Ij  Railroad  ft  Bankiso  Co.  op 
Gbobiiia  t.  Vauqhan. 

(Supreme  Court     AUOtama.'  June  18, 1801.) 

lUlLBOAD  COHF AHIBB— IkJUHT  TO  PbUEOH  ON  TKAOK 

— Etidknos. 

1.  In  an  aotloa  to  recover  damages,  the  evl- 
deoce  sbowad  that  the  eoglneer  discovered  de- 
ceased about  midtvay  of  a  trestle,  100  feet  long, 
wheD  the  train  was  from  four  to  six  hundred 

Srds  from  deoeaiwd.  and  that  the  train  could 
ve  been  stopped  within  that  or  less  distance, 
bad  the  tralnmea  aoted  promptly,  and  that,  after 
the  discovery,  the  engineer  aoted  upon  the  pre- 
sumption that  the  deceased  could  reach  the  eud 
of  the  trestle  In  safety,  and  did  not  attempt  to 
stop  untildeceased  attempted  to  retrace  his  steiw. 
Held,  that  the  conduot  of  the  engineer  was  reck- 
less and  wanton,  and  would  Justify  a  verdict,  not- 
wlUistanding  that  deoeaaad  was  a  trespasser,  and 
guilty  of  contributory  uegllgenoe. 

2.  Where  theaocldent  ocuurred  Jnst  after  the 
train  came  out  of  ■  out  and  around  a  curve,  it  is 
reverslhle  error  to  admit  evidence  that  tbe  en- 
gineer could  have  seen  deceased  before  he  en- 
tered tbe  cnt;  there  being  no  evidence  that  he 
did  see  ■  him  then,  and  It  not  being  his  duty  to 
withdraw  his  qyes  firom  tile  track  to  look  aoroas 
the  oountiry  to  the  treatla 

Appeal  from  dreult  court,  Barbonreonn* 
ty;  J.  M.  Carmichabl,  Judge. 

This  action  wasbroaght  by  tbe  appellee, 
Sarah  A.  Vaughan,  against  the  appellant 
railroad  corporation,  and  sought  to  re- 
cover damages  for  the  alleged  uegltgence 
ol  the  defendant  through  \1m  employes,  re- 
sulting In  the  killing  of  her  Intestate.  Is- 
sue was  Joined  on  the  plea  of  the  general 
Issue,  and  on  the  plea  of  contributory  neg- 
ligence of  plaintiff's  intestate.  The  testi- 
mony tended  to  show  that  on  the  day  of 
the  accident  the  deceased  was  walking 
upon  the  track  of  the  defendant,  an  J  when 
on  a  trestle  he  was  overtaken  by  the  de- 
fendant's train,  run  over  and  killed ;  that 
when  he  was  first  discovered  by  the  en- 
gineer, who  was  running  the  eugiiiedraw- 
ing  the  said  train,  the  engine  hud  Jnst 
emerged  from  a  cut,  rounding  a  curve, 
coming  down  a  grade  which  was  70  feet 
to  the  mile,  and  when  the  engineer  saw 
him  he  "  blew  down  the  brakes:**  that  the 
deceased,  on  seeing  the  approaching  train 
was  somewhere  about  the  middle  of  tbe 
trestle,  turned  and  started  in  the  opposite 
direction ;  and  that  then  defendant's  engl- 
new  reversed  his  engine,  blew  the  cattle 
alarm,  sanded  the  tracb,  and  need  every 
means  known  to  a  skillful  engineer  to 
avert  the  accident.  There  was  much  evl- 
deuce  introduced  to  show  the  distance  the 
engine  was  from  the  dt.>ccaHed  when  he 
was  Grat  discovered  by  the  engineer,  and 
there  were  exceptions  reserved  to  the  In- 
troduction ol  thlB  evidence;  but  the  ml- 
lugs  of  the  court  in  this  behalf  are  not  as- 
signed as  error,  except  ns  to  tne  testimony 
ol  one  Florence,  which  Is  sofllclently  set 
out  in  the  opinion.    There  were  other 


oBsisnments  of  error  which  go  to  the  re- 
fusal of  the  court  to  give  the  general  af- 
firmative charge  In  behalf  of  the  defeud- 
ant,  and  to  wbich  refusal  the  defendant 
duly  excepted.  There  was  Judgment  for 
the  plaintifr,and  the  defendant  brings  this 
appeal. 

Roqaemore,  White  Jt  MeKenMht  for  ap> 
pellant.  Jaekaoa  B,  Long,  lor  appelles. 

IIcClellan,  J.  Plaintiff's  intestate  was 
confessedly  gall  ty  of  negligence,  which  cud- 
trlbuted  proximately  to  bis  death.  In  be- 
ing at  the  time  of  tbe  fatal  colllelon  od  the 
trestle  BUpporttng  defendant's  track.  Me 
was  a  trespasser  to  whom  the  d^endaot 
owed  no  duty,  except  the  exerclne  of  rea- 
sonable care  and  diligence  after  he  was 
discovered  on  the  track,  or  after  his  peril 
became  apparent  to  Its  employes,  to 
avoid  Injuring  him.  Tanner  v.  Railroad 
Co.,  60  Ala.  621 ;  Railroad  Co.  v.  Donovan, 
M  Ala.  141,4  South.  Rep.  142;  Railroad 
Co,  V.  Woinack,  84  Ala.  140,  4  South.  Rep. 
618;  Railway  Co.  v  Blanton,  k4  Ala.  151, 
4  South.  Rep.  621;  Bentley  v.  Railroad  Co., 
86  Ala.  484,  6  South.  Rep.  87;  Railroad  Co. 
V.  Black,  89  Ala.  818,  8  South.  Rep. 
To  entitle  plaintiff  to  recover  notwith- 
standing her  Intestate's  contributory  neg* 
llgence.  It  mast  have  been  made  to  appear 
that  defendant's  employes,  aftt^r  dlscuver- 
log  his  peril,  failed  to  exercise  due  care 
and  diligence  to  avert  the  injury.  Such 
failure,  with  such  knowledge  ut  the  situa- 
tion and  probable  consequences  of  tnn 
omission  of  preventive  effort  when  such 
effort  might  have  been  effectual  to  avoid 
the  accident.  Is  gross  negligence,  so^alled 
recklessness  or  wantonness,  implying  a 
willingness  to  Intliet  the  Injury,  which  Is 
the  legal  equivalent  of  wlUfalness  or  In- 
tentional wrong-doing,  against  theresnltB 
of  which  the  mere  negligence  of  the  person 
injured  Is  no  defense.  Authorities,  supra; 
Carriugton  v.  Railroad  Co.,  88  Ala.  472, 6 
South.  Rep. 910;  RallwayCo.  v.Lee.(Ala.) 
9  South.  Rep.  S80.  and  aathoritiea  therein 
cited. 

One  aspect  of  the  evidence  in  this  record 
tended  to  show  that  tbe  Intestate  at  the 
time  he  was  discovered  by  the  engineer 
was  on.  and  about  midway  of ,  a  trestle 
which  was  100  feet  long  and  15  or  90  feet 
high.  At  this  time  the  train  was  distant 
from  350  to  660  yardsfrom  the treeUe.— the 
testimony  of  the  several  witnesses  varying 
within  these  limits.  There  nas  evideuce 
going  to  show  that  the  train,  under  ex- 
letingcondltions,  mlghthave  been  stopped 
within  400  or  500  yards,  or  even  a  less  dis- 
tance than  400  yards,  bad  all  appllanccH 
to  that  end  been  promptly  resorted  tu  by 
tbe  trainmen.  Tne  evidence  also  tended 
to  establish  that  the  engineer  Old  nut 
promptly  avail  hlmseU  of  the  means  at 
hand  to  stop  the  trnln,  short  of  the  point 
of  the  accident,  after  discovering  the  de- 
ceased on  tbe  track,  but  he  said  he  acted 
for  a  time  upon  the  a&sutnptloa  that  the 
intestate  would  reach  the  end  of  the  tres- 
tle and  get  off  tbe  traefc  before  the  train 
reached  that  point,  and  that  he  did  not 
discover  the  peril  until  the  party  injured 
stopped,  hesitated,  and  turned  and  at- 
tempted to  retrace  his  steps,  and  that 
then,  and  not  antii  then,  be  attempted  to 
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titop  biH  train.  It  VanKhan,  the  intefitste, 
waH  midway  tbe  trestle,  and  not  within 
"Ave  or  six  cross-ties  ot  Its  wpstom  end*** 
as  the  engineer  testifles,  bis  peril  was  man- 
Uest  and  imminent  when  be  was  first  seen 
by  the  latter,  since  he  conld  not  possibly 
haveieotten  off  in  time  to  have  escaped, 
in  view  of  the  speed  at  which  the  train 
was  apfjroaching.  The  Jury  had  a  rlffbt 
to  find  that  such  was  bis  position,  and 
That  It  was  apparent  to  tbe  enKineer  tbe 
moment  be  saw  him.  So  findiaff.  It  was 
farther  open  to  them  tn  reach  tbe  concla- 
Hioo,  ou  those  tendencies  ot  the  evidence 
most  favorable  to  the  plaintiff,  that  the 
catastrophe  might  have  been  averted  had 
theenglueer  at  oncf>  resorted  to  all  rea- 
sonable efforts  to  stop  his  train;  and,  IF 
this  were  bo,  his  failure  so  to  do,  upon 
speculations  as  to  tlie  chances  of  Vaugban 
reaching  the  end  ot  the  trestle  briore  the 
train  did,  was  ancb  recklessness  as  wonld 
hare  Jiistlfled  a  verdict  for  the  plaintiff 
notwithstaudins  Vauf^ban's  own  nefcil' 
gence.  The  general  charge  requested  tor 
the  defendant  would  haredenled  tbe  jury's 
right  to  find  for  plaintiff  on  these  consid- 
erations, and  it  was  properly  refused. 
Cook  V.  Batlri>ad,  etc..  Co.,  67  Ala.  533. 

The  testimony  of  the  witness  Florence, 
to  the  effect  thnt  "a  person  ou  the  engine 
St  a  point  bach  ot,  and  before  entering, 
tbe  rnrves.  a  distance  of  tour  hundred 
yards  from  the  trestle,  could  see  a  person 
on  the  trestle  on  a  straight  Hue  from  tbe 
engine  to  the  trestle,"  should  have  been 
excluded.  It  Is  to  be  noted  that  the  point 
here  referred  to  was  further  from  tbe  tres- 
tle than  that  from  which  theenglnt^rflrst 
saw  Vaaghau,  aceording  to  all  the  evi- 
dence, and  there  is  no  evidence  whatever 
that  he  did  in  fact  sec  him  from  thW  other 
point  hack  ot  the  curves.  It  cannot  be 
iald  that  It  was  the  euKlneer's  duty  to 
withdraw  his  lookout  from  the  track  In 
front  of  hla  en^ne.  and  look  across  the 
country  to  tbe  trestle,  or.  Indeed,  tliat  It 
was  his  duty  to  keep  any  special  lookout 
for  treBpasflcrs  at  all.  Hence  there  could 
twnn  preeumpttOQ  that  he  did  see  from 
this  point  from  the  fact  that  to  have  seen 
was  possible.  Nor  would  his  failure  to 
look  from  that  point,  even  bad  snch  fail- 
ure involved  an  omission  of  duty,  (which 
It  would  not  have  done,)  been  more  than 
simple  negligence,  which  could  not  have 
availed  tbe  plaintiff  In  thlH  case,  such 
omfsaton  not  Importing  either  reckleBenesa 
ur  waatonness.  Hallway  Co.  v.  Lee,  sn- 
pra.  This  evidence  was  therefore  wholly 
irrelevant:  It  could  not  have  shed  light 
upon  any  Issue  In  the  case.  Tet  we  can 
Bee  that  It  might  well  have  misled  the  Jury 
either  to  the  concluslun  that  Vaughan 
was  seen  from  the  point  In  qucHtinn,  and 
his  peril  thus  brought  to  theknowledgc  of 
the  trainmen  In  time  for  them  to  have 
HToIded  the  accident,  or  that  their  failure 
to  see  Vaughan  through  this  feasible  ave- 
nue of  vision  Jnstlfteil  them  In  holding  the 
defendant  liable  In  damages  which  they 
might  not  otherwise  have  felt  authorised 
to  Impose.  At  least,  we  cannot  have  that 
assurance  that  this  evidence  did  not  con- 
duce to  the  result  reached  hy  tbe  Jury  that 
would  warrant  us  In  holding  Its  adints- 
Kiun  to  hare  been  error  without  Injury. 


The  court's  action  In  receiving  it  most 
therefore  operate  a  reversal  ot  the  Judg- 
ment and  the  remandment  ol  the  cause. 


Stats  ar  rel.  Gibson  r.  Alabama  &  V. 

Rt.  Co. 

(Svprem  Court    iOa^Btlppl.  Jniiel,l89l.) 
Railroad  CoirpAirisa  —  Abolibrimo  DiroT— 
Cbahos  or  SiTB — Ihoontkmibnob. 

1.  ChangiDs  the  site  of  a  depot  from  one  phtoe 
to  another  In  toe  same  town  is  not  abolishing  It, 
wtthln  the  meaning  of  Acts  Miss.  1890,  c.  bS,  S 
4,  forbidding  tbe  aboltshment  or  aisuse  of  any 
depot,  when  once  establisbed,  without  the  con- 
sent of  the  railroad  commission ;  but  suoh 
change  can  onty  be  made  wben  the  Interests  of  the 
railroad  company  and  the  public  concur  in  de- 
manding it.  and  when  the  new  site  is  not  Incon- 
venient or  inaccessible. 

3.  Tbe  railroad  OMnmisslon  having  con- 
demned appellee's  depot  In  Violuhorg.  and  or- 
dered It  to  build  a  new  one,  appellee,  at  much 
expense,  began  erecting  one  on  a  new  site,  the 

K'  iua  being  approved  by  the  commission  with 
owledge  that  the  site  was  new.  Afterwards, 
on  compiaint  of  the  oi^  authorities,  the  commis- 
sion declared  the  new  site  inconveoieat,  and  or- 
dered tbe  work  dlscontiaoed  and  the  new  depot 
built  on  the  old  site.  At  the  time  of  this  order, 
a  street,  the  closing  of  which  was  Indispensably 
prereaulsite  for  tbe  erection  of  the  new  depot  on 
the  old  site,  had  not  been  ordered  to  be  clostid  by 
the  city  authorities,  nor  theproperty  owners' con- 
sent given  to  its  closing.  The  new  site,  thovfth 
a  few  blocks  further  from  the  bnsiness  center, 
would  be  more  oonvenient  tor  most  persons  having 
freight  business  with  appellee^  and  for  appellee, 
while  lb  wonld  be  more  inconvenient  for  a  few 
merchants  in  a  particular  locality,  and  for  local 
travelers  into  the  city.  Held  that,  having  re- 
gard to  the  interests  of  the  railroad  compaoj;  and 
of  the  public,  the  new  sitewss  not  inconvenient. 

Appeal  from  chancery  court,  Warren 
county;  Ci.audk  Pi.ntard,  Chancellor. 

T.  M.  MUIer,  Atcy.  Gen.,  and  J.  M.  Gib- 
Boa,  Dlst.  Atty.,  for  appellant.  W.  L.  Nu- 
geatt  for  appellee. 

Woons,  J.  The  evidence  In  the  record 
before  us  docs  not  bring  this  case  within 
the  termsof  section  4, c. 88.  Acts  1890.  That 
section  lorblds  the  abolishment  or  disuse 
of  any  depot,  when  once  established,  with- 
out theconsent  of  the  railroad  commission. 
TbeVlcksburgdepot  Is  not  shown  to  have 
been  either  aboUshed  or  disused.  The 
mere  site  of  the  station -huuse  for  passen- 
gers has  been  changed,  or  Is  threatened  to 
be  changed;  but  the  change  of  the  Bite  of 
the  ststion-houHe  for  pabsengers  from  one 
spot  to  another  In  tbe  same  town, for  rea- 
sons of  convenience  or  business  necessity 
or  public  good.  Is  not  the  abolishment  or 
disuse  of  the  depot  In  such  town.  The 
legislative  purpose  was  to  prevent  towns 
und  communities  being  deprived  of  t'le 
uses  and  t>eiieflt8  of  depots  in  their  midst, 
after  the  name  had  been  once  established, 
at  the  pleasure  or  caprice  ot  railroad  com- 
panies. It  needs  no  argument  to  demon- 
strate tbe  distinction  between  abolifibing 
a  depot— wiping  It  out  ol  existence— and 
merely  changing  Its  site  In  the  same  town, 
In  order  to  render  its  existence  more  bene- 
ficial. We  must  not  suppose  tbe  legisla- 
ture intended  to  clothe  the  railroad  com- 
mission with  the  power  to  fix  unalterably 
the  sites  of  Htatlon-houBes  in  particular 
spots,  in  the  absence  of  an  express  decia- 
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ration  to  that  effect,  nor  are  we  warrant* 
ed.  by  any  known  rules  uf  conBtractlon, 
In  boldinis  that  railroads  are  forbidden  to 
make  convenient  changes  of  sites  for  tita- 
tlun-huusee  in  a  particular  commanity, 
because  they  are  forbidden  to  abolish — 
wipe  oat  of  existence— or  dlscontlnne  the 
use  of  a  depot  at  all  In  sufb  commualty. 
The  proposed  cbange  of  sUe  only  may  be 
made,  we  think,  when  the  publlr  intereet 
and  the  in  terests  of  the  railroad  concur  in 
demanding  It,  provided  the  new  site  se- 
lected he  not  inconvenient  or  Inaccraslble. 

This  brings  us  now  to  the  chief  groond 
of  contention.  Was  the  proposed  change 
of  Bite  of  the  paaHenser  depot  to  Cherry 
Btreet  one  Involving  iuconvenlence  and  In- 
acceBsil>ility  of  location,  regard  being  had 
to  the  Interests  of  the  public  and  the  rail- 
road company?  The  question  is  one  of 
fact  purely,  but  before  proceeding  to  an- 
swer It,  let  na  recall  certain  ondlspated 
preliminary  facta  of  great  value  in  fairly 
determining  the  iaaae,  vii.:  The  railroad 
commission  on  February  9, 1888.  made  an 
order  condemning  the  passenger  depot  of 
appellee  at  Vickaburg.  On  the  ixtb  of 
Mareh.  1889,  the  railroad  commission  or- 
dered the  conetrnction  of  a  new  passenger 
depot  at  Vlcksburg,  and  directed  plans 
of  such  depot  to  be  submitted  to  the  com- 
mission for  approval  on  or  before  the  15tb 
of  April,  188ft.  On  the  7th  day  of  May. 
1889.  the  railroad  commission  ordered  the 
erection  ut  a  new  passenger  depot  at 
Vicksburg,  In  accordance  with  plana 
theretofore  submitted  to  and  approved 
by  the  commiaslon,  and  the  building  was 
required  to  be  completed  within  90  dayu 
from  the  date  of  the  order.  This  order 
for  the  erection  of  a  new  passenger  depot 
was  rescinded  on  September  16, 18S9,  by 
the  railroad  commisHion,  because  of  the 
refusal  of  the  municipal  authorities  of 
Vicksburg  to  permit  the  ere<!tion  of  the 
building.  After  the  resrisslou,  on  i^ptom- 
ber  15, 1889,  of  the  order  of  May  7tb.  the 
old  depot  having  been  condemned,  and  the 
interests  of  the  railway  company  and  of 
the  pnblic  alike  requiring  a  new  depot  on 
a  new  and  better  site,  as  the  management 
uf  the  railroad  saw  the  matter,  work  was 
begun  and  material  gathered  at  Cherry 
street  to  erect  a  new  depot  at  that  point. 
The  plauH  for  tUeCherry-Street  depot  were 
submitted  to  the  railroad  commission,  ei- 
ther officially  or  unofficially,  and  approved 
by  it  with  full  knowledge  of  the  fact  that 
tbeae  plans  were  for  a  new  depot  at  a 
new  site.  No  disapproval  of  the  change 
was  announced  by  the  railroad  commls- 
slun.  In  this  state  of  affairs,  the  railroad 
company  spent  much  money  and  made 
much  preparation  for  building  at  ('berry 
street,  and  actually  began  the  erection  of 
the  new  depot  at  that  point.  On  the  8th 
day  of  July,  1890,  (about  nine  months  aft- 
er the  railroad  commission  had  rescinded 
its  order  directing  a  new  depot  at  the  old 
site,)  the  railroad  commission  cited  the 
railway  company  to  appear  before  It  on 
July  18th,  and  show  cause  why  It  should 
nut  cease  work  upon  Its  new  depot,  and 
why  It  should  not  be  required  to  ei*ect  a 
new  statinn-honse  on  the  old  site,  as 
prayed  In  a  petition  then  filed  with  the 
commission  byU.  F.  Beck.mayur  ofVlcks- 
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burg.  On  the  lf>th  day  of  July,  1890,  the 
railroad  commlHsion,  by  its  order,  de- 
clared the  Cherry-Street  site  inconvenient, 
and  ordered  the  new  depot  erected,  in 
effect,  on  the  old  alte,  in  accordance  with 
the  plans  and  BpeelflcatlunB  prepared  for 
the  Cherry-Street  site,  and  with  no  sort 
of  r^erence  to  the  old  one.  It  most  be 
borne  In  mind,  furthermore,  that,  when 
this  last  order  of  the  railroad  commission 
was  made,  the  city  authorities  of  Vicks- 
burg had  not  consented  to  the  closing  of 
Sitnch  Mtxtison  street,— a  step  Indispensa- 
bly prerequisite  to  the  erection  of  the  new 
depot  on  the  old  site,— nnd  that  this  con- 
sent was  given  afterwards;  an<l  it  is  not 
to  be  forgotten  that,  so  fur  aa  disclosed 
by  the  record  before  us,  the  property  hold- 
ers on  South  Madison  street  have  never 
given  their  assent  to  the  closing  of  that 
street.  In  this  attitude  of  the  matter,  the 
chancery  conrt  of  Warren  county  heard 
much  testimony  on  both  sides  ul  the  ques- 
tion, and  found,  as  matter  of  fact,  that 
the  Cherry-Street  site  was  not  Inconven- 
ient and  Inaccessible,  due  regard  being  had 
to  the  interests  of  the  railway  company 
and  of  the  public,  and  this  finding  we  do 
not  feel  authorized  to  disturb.  While 
much  evidence  was  offered  fur  appellant, 
the  preponderance  of  the  proofs  on  this 
controlling  point  in  the  e8fle,aB  it  appears 
to  us.  Is  with  the  appellee.  The  reasons 
for  making  the  proposed  change  of  site, 
and  for  a  separation  of  the  freight  and 
passenger  business,  are  great  and  appar- 
ent. That  the  interests  of  the  railway 
company, and  the  interests  of  the  buainess 
world  having  relations  with  the  freight 
department  of  the  railway,  will  be  pro- 
moted by  the  change  of  site,  seems  clear 
also.  Possible  hart  may  accrue  to  trad- 
ers and  others  on  Washington  street,  near 
the  old  depot,  and  Inconvenience  to  the 
local  traveling  public  going  Into  Vicks- 
burg, but  not  beyond,  may  result  from 
the  change;  but  to  the  extent  only  that 
Cherry  street  la  further  from  the  bnslnees 
center  of  the  city,  by  a  few  blocks,  than 
the  old  site.  The  record  falls  to  show.  In 
a  large  and  general  and  correct  sense,  that 
Cherry-Street  crossing  is  Inconvenient  or 
Inaccessible,  regard  being  had  to  the  In- 
terests of  the  railway  company  and  the 
public,  and  the  demonstration  uf  this 
great  fact  was  the  burden  assumed  by  up- 
pellaut  in  this  controversy.  In  this  view 
of  the  case,  it  becomes  wholly  unnecessary 
to  consider  the  many  other  questions 
sought  to  be  pressed  upon  oh  for  determl* 
nation.  Affirmed. 


Macrkadt  et  al.  v.  Schgnck  et  a3.  (No. 
10,724.) 

(Supreme  Court  of  LauisUma.    March  38,  1891. 

43  La.  Ann  >l 

Dbath  or  Pabthbr— LiQDiDATOR's  Bond — Lia- 

BILITISB— FlunOUUNT  WaBTB. 

1.  PrevlonsphaseBOf  tbislitigattonreviewed. 

3.  The  Rureties  on  the  bond  of  the  liquidator 
bound  thomselves  for  his  boaest  and  fattbCul  ad- 
miaistratioD,  and  for  bis  rendition  of  true, 
lust,  and  perfect  account  of  his  actions  and  do- 
ings" as  sucb.  Tha  objeot  of  the  bond  la  to  hold 


1  Rehearing  denied,  April  IS,  VSSU 
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the  obligees  harmless  from  finads,  •hortoom- 

ings,  Bud  inal[Mractioefl  od  bis  part. 

1  Neittker  the  liquidator  nor  ills  raretles  can 
oliiaid  themselves  from  rasponsibility  for  fraud - 
ulent  waste  and  conversion  of  assets  because 
effected  by  means  of  sale  under  a  judicial  order, 
during  the  pendency  of  an  appeal  from  said  or- 
der on  which  It  was  annnlled  and  set  aside,  and 
vben  it  is  shown  that  the  order  was  Invoked 
tnd  executed  as  a  means  of  transferring  the 
elfects  of  the  partnership  to  the  liquidator  him- 
self at  a  ruinous  sacrifice,  and  with  the  fraudu- 
lent purpose  to  enrich  himself  enormously  at  the 
expense  of  his  co-partner. 

4.  The  law  furnishes  aremedy  against  fraud, 
whatever  guise  it  may  assume;  and  even  when 
perpetrattn  Umnigfa  the  maohineiy  of  Judicial 
orders  and  decrees,  where  the  court  Is  mode  its 
nnoonscious  instrument,  it  Is  not  beyond  remedy 
when  exposed. 
[Syliabus  by  the  Court) 

Appeal  from  civil  dlBtrict  coart»  parish 

of  Orleans;  Mombob,  Juilffe. 

W.  /y.  Benedict  and  George  B.  Tb^artt, 
(or  appellants.  Tbos.  J.SeatmeB^  Legen- 
dre,  J.  Ad.  Rozler,  and  Joa,  C,  A  jSuumf 
F.  Gtlmore,  for  appellees. 

Feknbr,  J.  A  brief  resumS  uf  the  past 
phaseti  of  this  tltiKatlun  Is  as  follows: 
The  late  Mars»^ret  HauKliery  and  Ber- 
nard Klots  werf  la  purtnersblpatthedeath 
uf  tbe  lormn.  The  artlcleti  ot  partnership 
afcnsemeDt  proTltled  that.  In  case  uf  the 
death  of  either  partner  prerlona  to  the 
expiration  uf  the  term  affreed  on.  "the 
baslnesa  ahonld  be  condncted  by  tliesor- 
Tlvor  fur  bis  or  her  benefit,  and  for  that 
of  the  l^ul  representatives ut  tbe  deceased 
partner,  so  as  Ui  wind  up  tbe  coocern 
withunt  any  detriment  thereto ;  and  tbere- 
atttfr  tbe  Burvivursbuuld  make  and  reuder 
« true.]u8t,  and  final  account  of  all  tblnss 
relatloK  to  the  bns)neB8.aDd  a  truendjnst- 
ment  anit  dlvMon  of  tbe  stock  and  profits 
thereof."  Under  this  article  Klots  con- 
ducted the  buHlness  for  six  months  after 
Manearet's  death,  but  nlthont  taking 
any  steps  towards  "  winding  up  the  con- 
L-era."  Uethen  applied  to  the  court  to 
be  appointed  liquidator  ot  the  partner^ 
ship,  which  was  opposed  by  tbe  execu- 
tura  of  Margaret;  but  the  cuart  nevertbe- 
lesH  granted  the  order,  appointing  him  on 
a  bond  for  $4ti.O0U,  which  he  furnished, 
with  the  present  defendants  as  sureties 
tbereon.  He  also  procured  an  order  for 
an  Inventory  of  the  purtnerehip,  wblch 
was  taken  under  his  own  snpervlsioD.and 
iras  homologated  on  his  own  petition. 
The  executors  api>ealed  derolutlrely  from 
tbeortler  appointing  blm  liquidator,  but, 
notwithstanding  said  appeal,  Klotz  pro- 
ceeded rapidly  to  force  the  llquldatlun  by 
pntceeding,  almost  Immt-dlately  after  said 
appointment,  to  procure  an  order  for  the 
sale  at  pnbllc  auction  of  the  merchandise 
and  other  movable  property  of  the  part- 
nership, and,  a  little  later,  another  order 
for  tbe  sale  of  the  ImmovableSt  fixtures, 
debts  due  the  firm, etc.  Front  these  orders 
the  executors  also  appealed.  Our  decis- 
ion on  these  appeals  will  be  found  In  35 
La.  Ann.  696.  by  which,  for  the  reasons 
stated,  all  tbe  said  orders  were  annulled, 
avoided,  and  nvorsed.  In  the  mean  time, 
buwever,  the  sales  bad  been  effected,  re- 
sulting In  a  ruinous  sacrifice,  and  bringing 
but  a  trifle  la  comparison  wltb  tbe  value 
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ftlaced  on  tbe  effects  very  shortly  before, 
n  the  Inventory  taken  and  homologated 
at  tbe  instance  of  Klotz  himself,  and  also 
with  the  sum  whlcb  he  bad  himself  offered 
to  pay  for  them  before  his  appointment. 
Next  followed  procaedlngs  for  an  account 
between  Klotx  and  the  executors.  Ktotx 
claimed  the  right  to  account  on  the  basis 
of  value  as  settled  by  the  prices  receiveil 
at  the  auction  sales.  This  was  opposed 
by  the  executors.  Avast  amount  of  evi- 
dence was  taken.  On  tbe  appeal  taken  to 
this  court  our  decision  appears  In  39  La. 
Ann.  t(3H,  and  2  South.  Rep.  203.  We 
found,  In  substance,  thut  the  sale  wbh  a 
fraudulent  device  of  Klots  to  pass  the 

{iroperty  into  bis  new  firm,  wblch  he  had 
urmed  to  succeed  the  «ild,  at  Inslgnlflcant 
prices;  that,  though  apparently  adjudi- 
cated to  thli*d  persons,  the  property,  or 
most  of  It,  never  left  his  poHSession,  but 
was  immediately  transferred  to  him  at 
tbe  same  prices,  conformably  to  a  previ- 
ous understanding;  and  that  bidders  were 
deterred  a  t  tbe  sale.  In  some  cases,  on  the 
representation,  expressly  or  Impliedly 
made,  that  the  surviving  partner  was 
buying  or  intending  to  buy.  We  said: 
"Leaving  out  of  view  the  question  wheth- 
er the  order  of  sale  was  or  not  sus- 
pended by  the  oppeal,  It  Is  manifest  that, 
from  the  Inclplency.  throughout,  Klots 
was  impeUed  by  selfish  considerations, 
the  object  of  wblch  was  to  enrich  himself 
per  fun  aat  tiefaa  at  tbe  expense  of  his  de- 
ceased partner. "  We  therefore  entirely  dis- 
regurded  the  prices  bid  at  the  sale,  and 
held  Klots  to  account  according  to  the 
values  as  fixed  In  his  own  inventory,  on 
the  theory  that  bis  proceedings  amounted 
to  an  illegal  waste  and  conversion  of  the 
partnership  ettects.  Instead,  therefore,  of 
the  f 8.860  reported  by  hlra  In  bis  account* 
we  gave  Judgment  against  Klots  forfSl,- 
841.65.  Kloti  having  failed  to  pay,  the 
exeitutors  next  Instituted  the  instant  pro- 
ceeding against  the  sureties  nu  bis  bond. 
They  were  met  by  legal  exceptions,  which 
were  sustained  In  the  lower  court,  bnt  on 
appeal  this  eourtoverruled  the  exceptions, 
and  remanded  the  case  to  bo  tried  on  the 
merits.  Macready  v.  Schenck.41 1*8.  Ann. 
456,  6  South.  Uep.  617.  It  now  returns  to 
us  on  appeal  frtjra  a  Judgment  of  the  dis- 
trict court  condemning  the  sureties  in  tbe 
sum  of  916,134.34.  with  interest. 

Thejudgeaqua  rendered  an  able  opin- 
ion from  whlcb  weqaote:  "Under  tbe  de- 
cision of  tbe  snpreiue  court,  (41  La.  Ana. 
456,  6  South.  Rep.  517,)  the  defendants,  as 
sureties,  are  liable  for  the  value  of  the  as- 
sets of  which  their  principal  acquired  pos- 
session under  his  appointment  as  liquida- 
tor, Heptember  Vi,  1S82,  and  which  he  sub- 
aequently  caused  to  be  sold  at  auciiun. 
l>efendant»'  counsel.  If  I  understood  them, 
assume  that  the  values  in  question  are 
fixed  by  the  sales  of  the  property  at  the 
prices  realized.  But  there  are  two  rea- 
sons urged  by  plaintiffs'  counael  why  this 
cannot  be  tbe  case,  viz.:  ITlrat.  It  has 
been  held  that  the  sales  In  question  were 
made  without  legal  authority  and  afford 
no  protection  to  the  liquidator  or  his 
sureties.  Second*  It  Is  charged,  and, 
quoad  the  liquidator.  It  has  been  decided, 
that  the  prices  realised  at  those  sales 
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were  Influenced,  tn  the  Interest  of  the  liq- 
nldator,  by  him  and  Mb  frleodtt.  Both  ol 
these  propusitlonB  are,  lu  my  Judgment, 
well  taken.  As  tu  the  first  there  can  be 
no  dispate.  As  to  the  secund,  dispute 
aralla  nothing,  for  the  fact  exists.  That 
thoee  who  bid  in  the  property  sold  In  the 
Interest  of  the  liqaldator,  and  Mt  it  In 
bis  possession,  at  the  price  at  which  It 
was  adjudicated  to  them,  may  not  have 
reflected  at  the  moment  that  they  were 
thereby  aiding  in  deprirluK  the  succes- 
sloD  of  the  liquidator's  deceased  partner 
of  that  which  belonged  to  ft  in  order  (bat 
the  liquidator  might  be  enriched,  is  possi- 
ble; but  the  fact  remains  that  the  proper- 
ty which  the  liquidator  was  engaged  In 
sellinK,  and  for  which  it  was  his  duty,  as 
the  representative  of  the  partnership,  to 
obtain  the  highest  possible  price,  was  pur- 
chased by  or  for  him,  through  third  per- 
sons, so  that  bis  personal  Interest  was 
that  it  should  be  sold  at  the  lowest  possi- 
ble price,  thereby  bringing  his  interest  in 
eonfllct  with  his  daty."  The  Judge  there- 
fore followed  the  course  or  tblaconrt  In 
the  30  La.  Ann.  and  2  South.  Sep.  case, 
and  entirely  disregarded  the  auction  sales 
as  in  any  manner  determining  the  value  ')f 
the  property.  Defendauts  very  vigorous- 
ly contend  that  the  ordere  of  sale,  though 
appealed  from,  were  effective  until  re- 
versed, and  authorised  the  sales  made 
thereunder:  that.  It  said  sales  had  Iteen 
fairly  conducted,  the  values  realized 
thereat  would  have  been  conclusive;  and 
that,  even  setting  aside  the  actual  sates 
on  account  of  the  Illegal  conduct  of  the 
liquidator,  still  the  test  of  the  real  value 
for  which  they  are  liable  must  be  the 
value  which  the  property  would  have 
realised  at  said  sales  bad  they  been 
fairly  conducted.  They  then  claim,  and 
attempt  to  maintain  by  evidence,  that 
from  its  nature  and  situation  the  prop- 
erty derived  almost  Its  sole  value  from 
Its  employment  In  the  particular  husi- 
Qess  in  which  It  was  engaged,  and  that 
It  had  little  or  no  value  for  other  per- 
sona, and  therefore  could  have  brouf^bt 
but  Insignificant  prices  at  the  auction 
sales,  however  fairly  conducted.  These 
arguments,  thougii  plausible,  prove  too 
much.  They  unmask  and  expose,  in  ab- 
solute nudity,  the  scheme  of  fraud  In- 
volved in  this  liquidation,  us  we  said  In 
89  La.  Ann.  and  2  South.  Rep.,  "from  Its 
Ittciplency,  throughout."  Hera  was  prop- 
erty engaged  in  an  established  and  profit- 
able business,  to  which  It  was  neceiisary, 
and  for  rhe  purposes  of  which  it  had  large 
value,  admitted  by  Klotz  hlinsell  prior  to 
and  at  the  very  time  when  he  Inaugurat- 
ed this  liquidation.  But  if  he  could  only 
have  it  put  np  for  sale  at  public  auction, 
disconnected  from  the  bUHlncss,  It  would 
iiccesHarlly  bring  next  to  nothing.  To  pro- 
cure such  a  sale  made  it  plain  sailing  for 
his  interests.  He  would  forma  new  firm 
to  continue  the  businese ;  he  would  take  In 
the  property  at  tlie  sacrifices  which  the 
sale  would  Involve;  to  him,  in  the  new 
business.  It  would  have  the  same  value 
which,  by  hla  own  confession,  it  had  In  the 
old,  and  ypt  would  have  cost  him  but  a 
aong,  thus  enabling  him  to  enrich  himself 
enormoiuly  at  the  expense  of  the  Buoces- 


■lon  of  hhi  deceased  partner.  Thia  ex- 
plains why  he  rushed  through  the  llqtUda- 
tiou  and  forced  the  sales,  notwithstand- 
ing the  appeals  taken  by  the  executore; 
and  now.  alter  tbla  court  has  annulled  all 
the  proceedings,  he  and  hla  sureties  snap 
their  fintEera  la  the  face  of  Ju8tii*e,  and 
say :  **The  fraud  la  accomplished  and  can- 
not be  undone."  We  have  already  an- 
swered this  contention  when  urgea  by 
Klotz,  and  we  must  make  a  like  answer 
to  his  sureties.  They  have  bound  them- 
selves fur  his  honest  and  faithful  adminla* 
tratlon  as  liquidator,  and  that  he  shall 
"render  a  true.  |iut,  and  perfect aceoout 
of  bis  actions  end  dotnga*  aa  snch.  The 
object  of  the  bond  is  to  save  the  obllgore 
harmless  from  the  effects  of  frauds,  short- 
comings, and  malpractices  on  the  part  of 
the  liquidator.  We  araBatisfled  that  he 
has  designedly  wrecked  the  trust  c<»m- 
mitted  to  blm  lor  his  own  Interest  andad- 
vantage.  Neither  he  nor  hts  sureties  can 
protect  themselves  behind  Judicial  orders 
provoked  ex  parte,  and  subaequeotly  ao- 
onlled  by  this  court. 

The  law  la  not  poweriess  to  remedy 
such  a  wrong.  In  the  language  ol  Mr. 
Burge:  Crescit  to  orbe  doiua;  cases  can- 
not always  be  found  to  serve  as  direct 
authority  for  subsequent  cases;  but  If  a 
case  arise  of  fraud,  or  presumption  of 
fraud,  to  which  no  principle  already  es- 
tablished can  be  applied,  a  new  principle 
uiust  be  established  to  meet  the  fraud, 
JuHt  as  the  principles  on  which  former 
cas9B  have  been  decided  have  been  from 
time  to  time  established,  as  fraud  coa- 
trlved  new  devices;  for  the poastblllty  will 
always  exist  that  human  Ingenntty,  lo 
contriving  fraud,  will  go  beyond  any  cases 
which  have  before  occurred."  Burge, 
Sur,  p.  220.  Fraud  perpetrated  through 
the  machinery  of  judicial  orders  and  de- 
crees, where  the  court  is  made  the  nncon- 
BclouB  instrument,  is  not  beyond  remedy 
when  exposed.  Prats  v.  Creditors,  6  Rob. 
<La.)2S8;  Blodget  v.  Hogan.  10  La.  Add. 
18,  we  therefore  agree  with  lliejndReA 
qna,  that  the  auction  sales  are  to  be  en- 
tirely disregarded  as  atfunling  any  crlte> 
rloD  of  value.  His  opinion  proceeds  aa  fol- 
lows: "The  question  now  is,  what  was 
the  real  value  ol  the  property  thus  dis- 
posed of?  After  considerlug  the  various 
sources  of  Information  on  the  snbject,  I 
am  satlstled  that  the  ends  of  justice  will 
be  beat  subserved  by  accepting.  In  most  In- 
stances, the  values  as  stated  In  the  ac- 
count of  the  liquidator,  and  holding  the 
defendHnts  for  the  differeuce  between  these 
values  and  the  prices  at  which  the  prttp- 
erty  was  sold.  An  exception  lies,  how* 
ever,  In  the  case  of  the  machinery,  which 
figurpR  on  said  account  at  a  valnattou  of 
$12,312.99.  which  sum.  as  taken  from  the 
books  of  Margaret  Haughery  ft  Co.,  Iih- 
etudes  a  good  deal  which  la  not  to  be  tak< 
en  into  account  for  the  present  parpuifes. 
Nor  am  I  antlsfled  with  the  method  sug- 
gested by  plaintiffs'  counsef  for  arriving  at 
a  valuation  of  the  machinery.  My  coo- 
cluston  from  all  the  evidence  Is  that  $7,600 
would  fairly  represent  that  rahie,  Inclad- 
ing  the  new  bollere  sold  to  Schwarta,  and 
that  the  difference  between  that  aom  nnd 
the   amouuta    paid   by   Camera  and 
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Seliwarti  la  tbe  snm  tor  which  the  defeBcl- 
antB  are  liable.  Tbe  La  Joya  atock  Ih  an- 
other exception.  I  um  eatisfled  from  Che 
affirmatlveertdenceln  the  record  that  It  le 
not  worth  tbe  amonnt  at  which  It  was 
sold,  and  I  do  not  think  the  plaintiffs 
can  expect  tho  court  coneclously  to  pat 
them  In  a  better  poHltJon  thau  it  there 
had  been  no  sale.  Tbe  bad  debts,  also, 
bavo  been  shown  afflrmatlTely  to  be  bad 
Btlll.  Upon  the  other  hand,  In  tbe  ac- 
count of  the  liquidator  he  credits  himself 
with  'exiwuses'  to  the  amount  of  92,- 
001.04.  none  of  which,  asfnr  as  I  canjadffe, 
save  the  Item  of  9500  to  Flower  and  f 436.- 
56  InteniSt,  are  ctaars^a^l^  against  Marga- 
ret's succesHion ;  so  that  the  liquidator's 
account  should  be  credited  by  'expenaee* 
ia  the  som  ol  •9Su.56,  Instead  of  92.001.04, 
and  the  balance,  as  shown  by  that  ac- 
count, should  be  94,420.84.  Instead  of  98,- 
3fi0.86.  Starting.  Iben,  with  this  balance, 
and  adding  thereto  the  dltrereoce  between 
the  real  value  of  the  property  sold  and  the 
prices  at  whtch  tbe  Hqntdatur  proposes  to 
account  for  It,  we  have: 

"baunob  op  CAim  srrsu  ooRBBoriire. 

ByexpeDset  (balance  as  above)  9  4^490  M 

DiflTereDce  between  VRlve  of  the  follow- 
ing personal  propertj  and  flgnre  at 
which  tbe  same  was  sold  ^  the  liani- 
dator,  to-wlt:  macbinery,  including 
boilers  sold  to  Schwartz,  (differeace 
between  balance.  $7,500,  and  amount 
realized  8ay$l,4WJ.50+275— 11,705.50)  $  5,784  80 


Empty  boxes   1,714  07 

Labels  ,  967  01 

Catalogues   1,100  00 

Boda   94  00 

Crackers   480  «8 

Fiour..  .T.   1,016  4S 

Safe  :   ISO  00 

Llve-atock  and  wagons   1,143  34 


•1M34  84" 

PlniutirfH  claim  an  amendment  increa»- 
In^  thin  Judgment,  while  defendants  ctm- 
trnd  tuat.even  under  the  principles  adopt- 
ed by  the  court.  It  Blioiild  be  i*educed.  We 
bare  cuivfully  conuidei-eJ  the  particular 
contentions  on  eltlter  side,  uud  are  sati»- 
fled  that  theludgmpnt,  as  It  standSt  does 
substantial  jDHtlce.  We  will  only  men- 
tion two  points  made  by  defendants,  vis. : 
First,  They  claim  that  the  value  of  the 
oven  and  chimney  siiuuld  be  deducted 
from  tbe  machinery  allowance.  Obvious- 
ly It  has  been  deducted  in  tbe  reduction 
made  by  tlie  Judge  in  that  item.  Second. 
They  suggest  that  the  interest  of  Klotz  as 
half-owner  of  the  property  has  been  ig- 
nored. Inasmuch  as,  under  the  settle- 
ment made  hy  this  court,  Klotz  stands 
condemned  to  pay  to  plaintiffs  more  than 
931,000,  blH  interest  in  these  particular  as- 
sets cuts  no  figure.  Tbe  other  ubiections 
admit  of  equally  ronclusWe  answers,  but 
It  ia  naelesa  to  prolong  an  opinion  already 
too  much  extended.  Judgment  affirmed. 


Meters  et  al.  v.  Savoib  et  al. 

(Supreme  Ccnirt  of  Louisianci.  Jnly  Term,  1890. 
43  La.  Ann.) 

A  clerlea]  oversight  in  matter  of  figures, 
not  involving  any  principle  of  Jai^pru- 
denee,  corrected. 


Booh  ▼.  City  or  New  Orlbm*.   (No.  lOr 

657.) 

(Atpmne  Court  of  LonMama.   Vth.  9, 1891. 
4SLa.Ann.)i 

Havioablb  Btreahs  —  Saavrrimu  —  Rau>  ov 
Bborb  Line  — RiPARuy  Rioins  or  UuniciPaI/- 
iTT— Right  or  Appropriation. 

1.  Serrltudes  imposed  for  tbe  public  or  com- 
mon utility  relate  to  the  space  which  is  Left  for 
the  publio  use  by  the  adjacent  fffoprietor  on  the 
shore  of  a  navigable  river,  and  (or  malrinE  and 
repairing  levues,  roads,  and  other  publio  aitd 
common  works. 

2.  He  whoj  from  hU  title  as  owner.  Is  bounu 
to  give  a  public  rood  on  the  border  of  a  naviga- 
ble water-uourse  must  furnish  another,  without 
compensation,  if  the  first  be  destroyed  or  car- 
ried away;  and  if  the  road  be  so  injured,  with- 
out being  carried  away,  that  it  becomes  impan- 
able,  the  owner  is  obliged  to  give  tiie  pubflo  a 
pasBO^-way  on  bis  lands,  as  near  as  possible  to 
the  public  road,  without  compensation. 

8.  A  municipality  in  this  state  may  aoquire 
jure  alluvUmix,  but  It  must  be  as  front  or  ripa- 
rian proprietor  of  an  estate;  for,  if  batture  be 
formed  in  frout  of  any  locus  fniijlicuM  of  tbe 
mnaioipallty,  It  does  not  attach  thereto,  and  tW' 
come  aocretionary  property  of  tne  municipality ; 
for  the  locus  publiont  is  a  place  left  open  (or 
the  convenieoucs  of  commerce,  and  for  the  use  of 
the  whole  world, — a  thing  1\ora  de  covinierce, 
and  which  is  merely  subject  to  administratloD 
by  the  officers  of  the  municipalitr. 

4.  The  priaoiples  o(  the  Civil  Code  relative 
to  rural  riparian  eatatas  situated  upon  the  bc«- 
ders  of  navigable  watar-oounee  in  the  state,  gea- 
erally,  have  beeu  extended,  by  statute,  to  tba 
cities  and  towns  in  this  state,  and  same  have 
been  frequently  expounded  by  the  decisions  of 
this  court. 

5.  The  right  of  appropriation,  which  Is  ree- 
ognized  In  the  Civil  Code,  was  oo-exlstent  wiUi 
tnerle^t  of  expropriation,  whloh  is  also. pro- 
vided for  therein.  All  of  those  provisions  pre- 
existed the  oonstitution.  Tbe  right  of  appropria- 
tion exists  independeatly  of  the  provisions  of  tbe 
constitution  restricting  the  exercise  of  the  power 

'  of  emineDt  domain,  and  which  do  not  relate  to 
the  police  power,  wbloh  is  an  inherent  and  re- 
served power  of  tbe  state,  and  subjeut  to  legis- 
lative control. 
(SyUeibuB  by  the  COurt) 

Appeal  from  civil  district  coort,  parish 
of  Orleans;  VnouKiES,  Judge. 

S/ttiiafI  L.  (jilaioFf,  Asst.  City  Atty., 
;  (CuHeton  Huat,  Uty  Atty.,  of  counsel.) 
for  appellant.  Rice  A  Aratstroa/c*  for  ap- 
pellee. 

Watkins,  J.  The  object  of  this  action 
is  to  restrain  tbeeityfromapproprlating  a 
portioned  plaintiff's  property  which  fronts 
on  Peters  street.  In  said  city,  tor  tbe  pur- 
pose of  enlarging  thestreet  or  public  road- 
way, without  making  previous  adequate 
compensation  therefor.  If  same  be  needed 
lor  4nch  purpose,  in  pursuance  of  the  ex- 
propriation laws  of  this  state.  Plaintiff's 
arerment  Is  that  IiIh  lot  meaHurea  2H5  feet 
and  &  inches  on  the  puldic  road,  or  Peters 
street,  and  has  a  depth  of  1,030  feet,  and 
that  the  city  authorities  propose  to  take 
therefrom,  for  the  purpose  stated*  and 
from  Its  entire  width,  a  (luantity  of  land 
of  the  depth  of  22.706  feet  on  the  up- 
per line,  and  of  the  depth  of  83.88  feet 
on  the  lower  line,  aggregating  a  total 
Buperflclee  of  8,059  square  feet;  that  said 
property  is  his  place  of  residence,  and 
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thereon  Is  situated  hU  dvp^llnK  and  other 
buildings,  irnpro  venieuts,  and  appurte- 
uanires,  and  that  the  portion  propoued  to 
be  taken  for  the  openinff  or  wldeiilnK  of 
a  public  street  or  road-way  has  upon  it  a 
fence,  with  solid  brick  foundation,  and 
munj  valnableornameDtaland  fruit  trees, 
and  a  lanire  variety  uf  plants  and  shrub- 
bery ;  that  this  portion  Is  the  most  valo- 
ablepartof  hlsproperty.nnd  that  thedep- 
rlvatioD  of  it,  coupled  with  the  corre- 
sponding injury  that  will  be  occawioned 
by  it  to  the  remainder  thereof,  will  cause 
him  damage  to  theamoant  of  f3.500;  that 
the  city  propuees  to  take  and  appropri- 
ate the  same  wlthoutflrst  taking  due  and 
proper  expropriation  proceedings,  and 
wltboat  Just  and  adequate  compenBatloo 
therefor  previously  paid;  that  without 
BU(*h  prior  compensation  the  taking  of  his 
proi)prty  for  the  purpose  Intended  is  with- 
out  the  sanctiun  of  law  and  the  ordinance 
-of  the  city  council  authoriilng  It,  and  vio- 
lates the  fourteenth  amendment  of  the 
United  States  constitution,  and  also  the 
155th  and  156th  articles  of  the  constitu- 
tion of  this  state.  It  ts  a  Tact  arlmltted 
by  the  plaintiff,  and  shown  by  the  sketch 
furnished  by  the  city  surveyor  and  other 
evidence,  that  the  locus  trunts  the  Mlusis- 
•aippl  river,  a  uavltrable  water-course,  and 
that  Peters  street  is  the  public  road-way 
or  thoronghfarv  adjacent  to  thn  public 
levee,  which  is  on  the  bank  of  the  river; 
and  the  plaintiff  Insists  that  his  title  from 
TIbller describes  the  pro[>erty  as  having  a 
measurement  of  so  many  feet  front  on  the 
public  road,  by  a  depth  of  so  many  feet, 
and  that  It  does  not  call  for  any  battnre; 
that  his  property  does  not,  therefore,  en- 
joy any  accretionary  rights,  and  cannot 
have  impoBsd  npon  it  any  riparian  bur- 
■dens.  While  It  1b  not  averred  In  the  peti- 
tion, It  Is  asserted  in  argument,  that  in 
1866,  prior  to  the  date  of  hie  aequisltlim 
thereof,  the  city  Instituted  suit  against  bis 
vendor,  Tibller,  In  pursuance  uf  an  ordi 
nance  of  the  city  council,  to  expropriate 
«  portion  of  the  fnint  of  this  property, 
and,  thereunder,  did  expropriate  a  por- 
tion thereof  fronting  on  Peters  street,  of 
the  full  width  of  the  premises,  and  of  a 
-mean  depth  of  67  feet;  that,  for  and  In 
consideration  of  Just  and  adequate  com' 
pensatton  paid  therefor,  the  city  acquired 
a  fee-simple  title  to  the  property  expropri- 
ated ;  and  that  the  land  thus  acquired  by 
the  city  was  used  for  the  purpuseB  of  a 
new  leTee,  which  was constracted  thereon, 
the  npenl:ig  or  enlarging  of  the  street  or 
■road-way,  and  the  construction  of  a  side- 
walk. Founded  on  this  fact,— and  It  is  a 
fact.— tiie  contention  of  plaintiff's  counsel 
is  tliat  the  city  was  at  the  date  of  his  pur- 
chase of  TlbUer,  hi  1S71,  owner  of  the  road 
or  Btreet,  and  the  ground  on  which  the 
levee  was  huilt.  and  therefore  entitled  tn 
accretion  orbatttircformation8,and  upon 
her  were  Imjmsed  all  riparian  burdens; 
«nd  that,  in  case  a  greater  quantity  of 
land  was  needed  for  the  purposeof  further 
■enlarging  the  road-way,  her  only  recourse. 
1b  to  other  expropriation  procec<IIugs 
against  th^  plaintiff,  and  payment  to  him, 
as  It  had  made  to  Tibller,  of  adequate 
•compensation  therefor.  The  defendant's 
answer  is  a  general  denial.   On  the  trial, 


Judgment  went  against  the  city,  perpet- 
uating plaintiff's  injunction,  and  the  city 
has  appealed.  The  Judge  below,  in  his 
reasons  for  Judgment,  adopted  plaintiff  a 
theory. and  held,substantiaUT:  (1)  That 
plaintiff  purchased  the  property  fronting 
on  Peters  street,  the  pnbllr  road  along 
the  banks  of  the  Mlsslatippl  river.  (2i 
That.owing  to  encroachment  by  theriver. 
the  greater  portion  of  this  street  hae  been 
absorlMd  for  levee  purposes,  thus  necessi- 
tating the  enlargement  of  the  thorough- 
fare. (8)  That,  as  under  the  provisions 
of  Bev.  Civil  Code,  art.  457,  the  levees  on 
the  borders  of  the  Mississippi  river  form 
its  banks,  '^plaintiff  is  a  riparian  owner, 
UDh»a  the  iaterveaiog  atnet  betberipa- 
rianestute."  (Itallcaoura.)  (4)  Thafthe 
city,  for  the  purpose  of  opening  Peters 
street,  bad,  In  the  past,  seen  tit  to  Instl- 
tnte  expropriation  proceedings,  and,  for 
a  valuable  consideration,  became  the 
owner  of  the  aoU  upon  which  she  opened 
the  street hence  **Bhe  Is  the  riparian 
owner,  entitled  to  all  accretions  which 
ma.v  happen  on  the  river  front,  and  con- 
sequently liable  for  corresponding  obli- 
gations." Bev.  avll  Code,  art.  707.  (5) 
That  "plalntlfi,  having  no  riparian  rights, 
cannot  be  required  to  furnish  another 
road,  without  any  compensation,  if  the 
first  be  destroyed  or  carried  away."  Bev. 
avli  Code,  art.  262»  et  aeq.  In  her  appli- 
cation for  a  new  trial,  the  dty  denied 
that  sheever  became  the  pr'>prietor  of  the 
soil  by  virtue  of  the  expropriation  pro- 
ceedings of  1S66.  or  that  she  thereby  be- 
came a  riparian  owner,  chargeable  with 
riparian  burdens,  ^uch  aa  the  eervltade 
of  way.  On  this  statement  of  the  caae 
we  hare  for  decision  two  qaestions: 
(1)  Whether  the  cit7  Is  the  front  proprie- 
tor, and  chargeable  with  riparian  bur- 
dens, and  must  therefore  expropriate 
plalntltt'a  property  fur  the  enlanrement  of 
the  public  roadway  on  the  Mississippi 
river  front,  and  compensate  him  there- 
for; (2)  whether  the  city  ordinance  in- 
volved is  unconBtltntlonal.  In  the  sense  of 
the  state  and  federal  constUutlons. 

1.  The  pertinent  facts  are  correctly  out- 
lined  In  part  in  the  foregoing  sunimarlied 
statement;  and  It  is  only  necessary  to 
state  the  additional  fact  that  is  shown 
by  the  record,  that  between  the  levee  and 
plaintiff's  property,  In  some  placus,  there 
Is  an  insufflclent  space  for  a  public  road- 
way, and  for  the  convenient  and  free  use 
of  the  public,  and  that  It  frequently  hap- 
pens that  conveyances  are  on  that  ac- 
count compelled  to  pass  around  the 
square.  The  provisions  of  the  ('ode  are 
that  "he  who,  from  his  title  as  owner.  Is 
bound  to  give  a  public  road  on  the  border 
of  a  river  or  stream  must  furnish  another, 
wltboat  compeu8atlon,\t  the  SrBt  be  de- 
stroyed or  rarried  away;*  and  ttfurther 
provides  that  "If  the  road  be  so  Injured, 
■  •  •  without  being  carried  away,  that 
It  becomes  impassable,  the  owner  Is 
obliged  to  give  the  public  a  passage  way 
on  his  lands,  as  near  as  possible  to  the 
public  road,  without  recouipense  there- 
for." Rev.  Civil  Code,  art.  707.  (Iialica 
ours.)  Otiker  articles  of  the  Code  Indicate 
what  title  an  owner  binds  the  proprietor 
to  give  a  pnbllo  road ;  for  Instance,  **  tbaf 
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eervltadps  Imposed  for  the  public  or  com- 
mon QtlUty  relate  to  the  space  which  Is 
left  for  the  public  one  by  the  adjacent  pro- 
prietors on  the  shores  of  navigable  rivers, 
and  (or  making  and  repairing  levees, 
ronds,  and  other  public  or  coiuroon 
works."  Kev.  Civil  Code.  art.  665.  The 
title  of  the  Code  whicli  coutains  tht«e  ar- 
ticles treats  of  servitudes  on  land,  or  such 
as  are  imposed  upon  owners  of  estates  in 
favor  of  those  adjacent,  or  of  the  public. 
The  servitude  which  Is  Imposed  upon  an 
estate  for  the  pohllc  or  common  utility  Is 
the  levee  or  pabllc  road  which  may  be 
erected  on  the  shores  of  a  navigable 
watpr-cfiurse.  Tnssranch  as  the  Code  de- 
clares that  the  adjacent  proprietor  of  an 
estate  situaterl  on  tbe  shores  of  a  naviga- 
ble river  most  leave  a  apace  open  for  pub- 
lic use,  for  tbe  making  and  repairing  of 
levees,  public  roads,  and  the  like;  that 
snch  proprietor  must  furnish  another 
rnad-way,  without  compensarlon,  If  the 
first  one  be  destroyed  or  carried  away,  or 
if  It  be  uo  much  Injured  that  it  has  become 
Impassable,— it  Is  clear  that,  by  the  ex- 
propriation proceedings  In  1886,  the  city 
acquired  no  greater  right  or  better  title  to 
tbe  public  road-way  or  upon  the  adjacent 
flBtate  than  that  she  possessed  under  the 
law.  In  point  of  fact,  the  city  did  not  ac- 
quire an  estate,  only  tbe  public  road-way 
on  tbe  river  bank. 

The  contention  of  plaintiff's  counsel 
that  she  acquired  a  fee-simple  title  to  the 
soil,  and  thus  became  proprietor,leadB  to 
a  confusion  of  terms;  fur  a  road- way  and 
a  levee  are  mere  servitudes  which  are  Im- 
posed upon  estates,  and  are  not  them- 
selves ratates  or  propertlei*  of  a  mnrketa- 
ble  or  commercial  character.  In  Second 
Municipality  v.  Orleans  Cotton  Press,  18 
La.  227,  it  was  held  that  **a  city  may  ac- 
quire yuiv  alluvlonif,  •  •  *  but  it  mast 
be  as  propletor  of  the  front  or  as  riparian 
proprietor.  •  •  •  For,  11  a  batture 
should  be  formed  in  front  of  a  square  of  a 
city,  it  would  be  an  addition  to  the  locus 
pablicns;  but  that  does  not  prove  what  Is 
contended  for,  because  the  city  Is  not  pro- 
prietor of  tbe  locva  publichs,  but  onlv  an 
admlnlutrator.  It  belongs  as  much  to  a 
cltlien  of  Ohio  as  to  a  cltlien  of  New  Or- 
leans. It  is  a  place  left  open  for  the  con- 
veniences of  commerce,  and  for  the  use  of 
the  whole  world,— a  thing  bors  de  com' 
meree.  *  *  *  So  far  as  It  concerns  tbe 

fiubllc  convenience.  It  seems  to  be  of  little 
mportance  whether  the  future  Increase  of 
the  batture  shall  be  decided  to  belong  to 
tbe  public  or  to  tbe  front  proprietor,  so 
lonff  as  the  municipal  authorities  alone 
have  control  of  everything  on  the  outside 
of  the  levees,  and  have  a  right  to  estab- 
lish wharves  and  other  conveniences 
which  commerce  may  require."  Then,  In 
what  sense  Is  the  city  a  front  proprietor, 
admitting,  arfcaeado,  that  plaintiff  is 
not?  None  whatever;  for  the  Code  says: 
"The  use  of  the  banks  of  navigable  rivers 
or  streams  Is  pabllc,  •  •  •  notwith- 
standing the  ownership  [thereof]  belongs 
to  those  who  possess  tbe  adjacent  lands." 
Rev.  Civil  Code,  art.  455.  To  say  that,  by 
tbe  expropriation  pniceedlngs  of  1866,  the 
city  became  owner  of  a  public  road  on  the 
banks  of  the  Mississippi  river  In  front  of 


plaintiff's  property.  Is  to  say  she  purchased 
what  sbe  was  entitled  to  take  without 
any  compensation.  But  sbe  did  not 
thereby  become  the  riparian  proprietor* 
and  batture  formations  could  not  attach 
to  such  an  acquisition;  and  the  fact  that 
she  (lid  expropriate  and  pay  for  one  road- 
way could  not  Impose  upon  her  the  obli- 
gation to  expropriate  and  pay  for  an- 
other  one.  In  tbe  expropriation  proceed- 
ings referred  to, — The  City  of  New  Orleans 
Praying  (or  a  Jury  of  Freeholders,  20  La. 
Ann.  891,— the  court  stated  that  they 
wished  it  distinctly  understood  that  they 
did  not  consider  that  case  "a  precedent  us 
to  the  mode  to  be  provided  and  the  right 
Involved  In  making  new  levees  In  New 
Orleans;"  and  they  said:  "  We  decide  It 
simply  upon  Us  peculiar  pleadings,  and  do 
not  think  the  question  of  servitudes,  and 
of  tbe  rights  and  obligations  of  riparian 
proprietors,  are  properly  raised  tor  decis- 
ion ;"  thus  completely  negativing  its 
TBlue  as  a  precedent  in  this  case.  The 
right  of  appropriation  proceeds  upon  the 
principles  decided  In  Beuiy  v.  Second  Mu- 
nicipality, 11  La.  Ann.  Ittl.  that  tbe  ripari- 
an owner  enjoys  his  prf>perty  aiifr  morfo, 
/. subject  to  the  right  of  the  public  to 
reserve  space  enongb  for  levees,  public 
roads,  and  the  like.  Over  this  space  the 
front  proprietor  never  acquires  complete 
dominion.  It  never  passes  free  of  this  res- 
ervation by  a  deed  to  a  purchaser.  Pecot 
V.  Police  Jury,  41  La.  Ann.  706,  6  South. 
Kep.  677 :  Heirs  of  Leonard  t.  Baton  Rouge, 
89  La.Ann.  275.4SoHtb.  Bep.  241;  Morgan 
V.  Llrlngston.  6  Mart.  (La.)  231:  Second 
Municipality  v,  Orieans  Cotton  Press,  18 
La.  239.  And,  notwIthHtandlngone purcha- 
ses property  at  the  time  removed  from  tlie 
river  bank,  betakes  title  subject  to  the 
happening  of  a  contingency  necessitating 
its  appropriation.  In  whole  or  in  part,  to 
the  public  use.  Rev.  Civil  Code,  art.  707. 
In  Bass  V.  State,  84  Irfi.  Ann.  4d4.  this 
question  was  carefully  and  exhaustlTnly 
conHidf>red,  and  on  ample  reason  and  au- 
thority we  held  that  when,  by  tbe  muta- 
tions of  the  bank,  a  navigable  wa*'er- 
course  reaches  the  land  of  a  proprietor,  he 
becomes  subject  to  all  the  legal  servitudes 
imposed  upon  those  who  were  originally 
riparian  owners;  and  that  "lands  thus 
brought  under  such  servltodes  must,  like 
the  land  of  which  they  form  a  part,  be 
yielded  up  without  conipeniiatlon. " 

That  the  ownership  of  riparian  estates 
has  been  (bus  subordinated  to  public  use 
from  time  Immemorial  is  attested  upon 
the  authority  of  text-writers  and  the 
French  Code.  Domat  says:  "The  bauKs 
of  rivers,  highways,  are  things  public,  the 
use  of  which  Is  common  to  all  particular 
persons,  •  •  •  hut  It  Is  the  sovereign 
that  regulates  them."  1  Dora.  Civil  Law, 
p.  150.  §  11«.  The  text  of  the  French  Code 
Is:  "Servitude  established  for  tbe  public 
benefit,  or  that  of  the  commune,  has  for 
Its  object  foot-ways  by  the  side  of  navi- 
gable rivers,  «  •  *  tbe  construction  or 
repairs  of  roads,  and  other  public  works, 
or  those  relating  to  the  commune. "  Code 
Nap.  arts.  650,  556.  As  stated  by  Justin- 
Ian."  the  banks  belonged  to  the  proprietor 
of  the  adjacont  soil,  but  the  use  of  them 
tor  the  purposes  of  navlgatton^aod  other- 
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wise  was  open  to  all.  The  proprletoni»  | 
therefore,  cobld  alone  reap  tbe  profits  of 
theeotl;  but,  if  they  attempted  tu  exercise 
their  rlftlita  bo  as  to  binder  tbe  public  use 
uf  tbe  bank,  tbey  would  be  reiitrulDed  by 
the  Interdict  of  the  praetor."  Lib.  11, 
tit.  1.  p.  169.  Tbe  author  ascribes  to  Cic- 
ero tbe  exprPBsion  that "  the  public  use  of 
the  banks  of  a  river  Is  i>art  of  tbe  law  ol 
nations.  Just  ae  that  of  tbe  river  Itself. " 
The  principles  of  tbe  Code,  aod  the  decis- 
ions quoted  from,  principally  relate  to 
rural  riparian  estates,  situated  on  the 
borders  of  the  rarlons  navigable  streams 
of  the  state;  and  for  many  years  It  was  a 
mooted  and  difficult  qu«*tlon,  as  tbe  early 
Jurisprudence  of  this  court  will  sbow, 
whether  they  should  be  applied  to  tbe 
municipality  of  New  Orleans.  And  it  was 
differently  decided,  and  left  an  unsettled 
question  until  the  legislature  specially  ex- 
tended tbe  precepts  of  tbe  Code  relative  to 
riparian  property,  generally,  to  riparian 
estates  within  the  cities  and  towns  of  the 
state.  Accordingly,  by  a  legislative  en- 
actment in  reference  to  the  Faubourg  Ht. 
Mary, — a  property  situated  above  that  of 
tbe  plaintiff,  and  on  the  same  side  of  tbe 
river,— It  was  provided  "that  the  batture 
or  space  of  ground  adjoluiiig  the  Missis- 
sippi river,  and  lying  between  saltl  river 
and  the  street  •  •  *  fronting  said  riv- 
er, shall  be  left  open,  and  so  kept  for  the 
accommodation  tif  the  public  and  the  con- 
venience of  commerce. "  Section  3,  Act  257 
of  1K6Q.  That  act  was  supplemented  In 
1853  by  another,  which  provided  "  that 
whenever  any  rlporian  owner  of  property 
In  the  Incorporated  towns  and  cities  of  this 
state  Is  entitled  to  tbe  right  of  accretion, 
and  batture  has  been  formed  in  front  of 
said  owner's  laud  more  than  Is  necessary 
forpubllc  use,  which  thessld  Incorporation 
withholds  from  tbe  owner,  he  shall  have  a 
right  to  Institute  salt  against  ^aid  incor- 
poration for  so  raucb  of  said  batture  as 
may  not  be  necessary  for  the  uses  of  com- 
merce and  navigation,  and  for  tbe  neces- 
sary public  highway,  and  other  public 
uses,"  etc.  Section  1,  Act  838  ol  1853.  Con- 
struing those  statutes,  and  others  of  sim- 
ilar import,  our  predecessors  said  in  Remy 
T.  Second  Municipality,  11  La.  Ann.  161 : 
"The  several  acts  of  tbe  legislature  giving 
to  the  city  authorities  power  over  the 
battnre  were  intended  to  enable  them  the 
Itetter  to  enforce  their  administrative  an- 
thority  In  behalf  of  the  public,  who  were 
entitled  to  the  use  of  tbe  batture  for  tbe 
purposes  of  commerce.  They  were  never 
Intended  to  change  or  disturb  the  rights 
of  property.  •  •  •  The  civil  possession 
of  the  representativee  of  Remy  was  not 
dlsturlied  by  tbe  exercise  of  the  police  and 
administrative  powers  of  the  city  authori- 
ties over  the  property  In  question,  as  they 
Still  possessed  it  In  the  only  manner  in 
which  any  owner  coald  possess  property 
similarly  situated."  In  that  case  tbe 
court  made  a  special  reservation  In  favor 
of  the  city  of  tbe  "possession,  for  tbe  pur- 
poses of  administration,  of  such  portion 
of  the  property  as  may  be  subject  to  tbe 
servitudes  established  by  existing  laws  on 
land  fronting '  on  the  Mississippi  river 
within  the  limits  of  tbe  city  of  New  Or. 
leana."  It  was  the  same  principle  which 


controUed  oar  decisions  In  Sweeney  v. 
Shakspeare,  42  La.  Ann.  614,  7  South.  Rep. 
729,  and  Meyers  v.  Mathis,  42  I.ia.  Ann. 471, 
7  South.  Rep.  605;  and  like  principles  were 
maintained  in  Kennedy  v.  Mouiclpality,  10 
La.  Ann.  55,  and  Oaiennle  v.  Manlcipality, 
11  La.  Ann.  788.  They  are  not  Inconsist- 
ent with  those  announced  in  Ferriere  v. 
City  of  New  Orleans.  35  La.  Ann.  209.  and 
Donovan  v.  City  of  New  Orleans.  Id.  461 ; 
for  they  maintain  that  a  sale  of  a  city  lot 
"fronting  and  ending  on  the  levee,  and  not 
on  tbe  river."  does  not  carry  alluvial  ac- 
cretions,—a  question  which  does  not  arise 
In  this  case,  as  already  Intlmfited.  becaase 
plaintiff  acquired  from  Tlhller.ln  1871, only 
a  depth  of  l.OSO  feet,  while  the  latter  ac- 
quired from  D'Auquin,  In  1S52.  a  depth  Of 
1,US&  feet  on  one  side,  and  1.103  feet  on  the 
other;  tbusdnmonstratlng  that  plaintiff's 
property  fronted  on  the  river  bank,  and 
tliat  there  had  been  no  batture  formation 
in  frontol  Itduringtbe  19  years  of  Tiblier's 
ownership  of  it.  It  was  doubtless  this 
condition  ot  things  that  caused  expropri- 
ation proceedings  to  be  taken  against  Tib- 
Iler,ln1866,fortbeeolargemento(  tbe  road- 
woy.  Uence  there  is  no  question  In  this 
case  of  the  ownership  of  batture  forraa- 
tlons.  and  It  Is  unnecessary  to  Inqnlre 
where  or  In  whom  the  fee  may  reside  in 
future  accretions;  tor  It  Is  settled  that 
"the  use  ot  the  batture  between  the  levee 
and  the  stream  is  In  the  public,  tbe  prop- 
erty in  the  soil  being  In  the  adiacent  pro- 
prietor." Second  Municipality,  etc.,  7  La. 
Ann.  78;  Barre  v.  City  of  New  Orleans,  22 
La.  Ann.  612;  Cochran  v.  Fort, 7  Mart.(N. 
S.)  6^;  Livingston  v.  Ueerman,  9  Mart. 
(La.)  721,  Canibre  v.Kohn,  8  Mart.(N.S.) 
678;  are  v.  RIghtor,  11  La.  140. 

2.  In  view  of  the  tenor  ot  our  dlscnssioa 
of  the  first  branch  of  this  case,  and  the  an- 
thoritles  cited,  it  is  evident  that  our  con- 
clusion will  t)e  that  tbe  city  was  author- 
ized to  take  tbe  plaintiff's  property, vo  the 
extent  same  may  be  required  for  public 
use,  In  the  enlargement  of  the  public  road- 
way immediately  lu  front  of  it;  and  this 
she  may  do  la  virtue  of  the  right  of  ap- 
propriation vested  In  her  b^  the  police 
power  of  the  state.  This  right  ot  appro- 
priation, which  is  recognized  in  tbe  quoted 
provisions  itf  tbe  Code,  is  and  was  co-ex- 
Istent  with  the  right  of  expropriation,  as 
provided  for  In  Kev.  Civil  Code,  art.  2626 
et  seq.,  and  Rev.  St.  S  1479  et  seq.  All  of 
those  provisions  prfr.existed  the  constitu- 
tion with  the  156th  and  356th  articles  of 
which  the  right  of  appropriation  is  said 
to  coDtllct.  This,  of  Itself,  leads  to  the 
Bsppositlnn  ot  their  entire  computlbility. 
But  the  two  principles  are  of  well-recog- 
ulzed  and  ancient  origin,— one  being  nu 
exercise  of  the  police  power,  any  loss  sus- 
tained thereby  entitling  tbe  Injured  party 
to  no  recompense, thesame  bulngdamniim 
ubaqueinJtttiH;  the  other  bring  the  exer- 
tion of  the  right  of  eminent  domain,  the 
damages  entailed  being  compensable. 
Bass  V.  State.  34  La.  Ann.  494;  Cbaffe  v. 
Trezevant,  SK  La.  Ann.  746.  The  enjoined 
proceedings  were  evidently  undertaken  In 
pursuance  of  tbe  police  power  ol  the  cdu- 
niclpallty,  the  object  being  confessedly  tbe 
enlargement  ol  the  public  road-wny  oa 
tbe  Mississippi  front  and  within  dty  Urn- 
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ItB.  Hence  the  ordinance  was  constltn- 
tlooal  and  valid ;  for,  unqneBtlonably.  the 
city  had  ample  authority  for  the  enact- 
ment 41I  au  ordinance  ot  the  character  of 
the  one  promulgated.  The  provlBlona  of 
the  conatitiitlon  placing  restrlctlonB  upon 
the  exercise  of  the  power  of  pxpropriatlon 
hare  no  reference  to  the  police  power  of 
the  state,  or  of  a  mnnkipallty  In  the  state. 
The  latter  Is  necessarily  an  Inherent  and 
reserved  power  of  a  atnte.  and  Is  practi- 
cally unlimited,  and  Its  exercise  Is  fmbject 
to  leglHlatlve  control  alone.  The  objec- 
tion of  unconstitutionality  of  the  city  or- 
dinance enjoined  is  not  well  taken. 

Upon  the  whole,  oar  conclusion  Is  that 
the  judgroent  appealed  fn>m  is  erroneuas, 
and  mast  be  reversed.  It  la  therefore  or- 
dered and  decreed  that  the  Judgment  ap- 
pealed from  be  anunlled  and  reversed ; 
and  It  Is  now  ordered  and  decreed  that  the 

Slulntiff's  Injunction  b<<  dlsaolred.  and  his 
emands  rejected,  and  that  the  rity  aa- 
thorltles  be  decreed  entitled  to  proceed  un- 
der the  ordinance  complained  of,  and  In 
conformity  to  law  and  the  rlewa  herdn 
expreased;  and  It  la  finally  ordered  and 
decreed  that  the  plaintiff  and  app^ee  be 
taxed  with  all  costs  of  both  eonrts. 


Id  n  BoTiiiaK.  (No.  10,76i.) 
foTiRvicnoir  OT  Hcbbavd  —  APPOiaTMEff  or 

WiFS  jU  CUB&TEIX— JUBISDlOnON  or  BUPXBIIB 
Court. 

1.  Under  tbe  ogovMmm  ot  srtleles  418, 
•nil  41B.  B«v.  ClTU  Code,  whldi  are  snalogoas 
to  article  fiUT,  Coda  Nap.,  »  wife  Is  nAlered  mwi 
the  disabllitieswhicb  senerallyattocb  to  women, 
and  may  be  appointed  ouratrix  of  her  interdioted 
hosbaaa  witbout  being  bound  in  this  state  to 
furnish  security;  bax  she  oan  be  thus  a|)pointed 
only  on  the  recommendation  of  a  fiunlly  miaetinK, 
doly  convened  and  beld. 

2.  la  cases  of  sppointmenta  of  curators  to  In- 
terdicted persons,  tne  appointment  is,  as  a  rale, 
dative;  that  is,  confeind  by  tbe  court  with  the 
advice  of  a  family  meeting.  In  tbe  case  of  the 
appoiatment  ot  a  curator  to  an  iatanUctad  mar- 
ried womaiD,  the  appointment  of  the  husband  Is 
legal ;  the  law  00 nf erring  on  him  the  right,  *of 
coui-se, "  to  be  appointed.  The  same  right  Is  not 
given  to  the  wife  in  the  ease  of  the  Interdlotlon 
of  her  bosband. 

ON  aBHSAame. 

1.  The  aapemiB  court.  In  tbe  exercise  of  Its 
appellate  Jurisdiction,  bas  merely  the  powers  of 
the  lower  court,  in  the  cases  brought  before  it 
for  review. 

2.  That  which  tbe  court  of  first  iiutanoe 
ooold  not  legally  do  the  supreme  court  is  Inoom- 
petent  to  da 

S.  Where  the  wife  and  a  son,  of  age,  of  an 
Interdicted  perscm,  raise  a  ooQourreot  claim  to 
the  curatorsaip,  tbe  lower  court  could  not  make 
the  arawintment  of  either  without  the  recom- 
mendation of  the  fiunily  meeting.  Hits  coort  Is 
likewise  pow^less  wltfaoat  snob  reoommenda- 
tion. 

4.  As  in  oases  ot  tntorship,  where  tbe  exer- 
cise of  the  functions  oi  the  trust  can  be  divided, 
so  in  cases  of  curatorsbip  of  interdicts,  me  may 
be  appointed  to  take  charge  of  the  person,  and 
another  to  administer  the  proper^. 
(SuHabut  by  the  Court.) 

Appeal  from  civil  district  eonrt,  parish 
ol  Orieans ;  Fbakcb  A.  Honkob,  Judge. 


Angnatna  fieraav,  fbr  appellants. 
Jamas  MeCoBnel!  and  Frank  L.  Biebard- 

BOOi  for  appellee. 

Bbu  VTDEZ,  C.  J.  Tbechlldren  of  Thomas 
W.  Bothlck.  an  interdicted  person,  appeal 
from  a  Judgment  ap[>ointlug  his  wife 
(their  step-mother)  as  his  curatriz.  Tb«y 
complain  that  the  district  Judge  had  no 
power  to  make  the  appointment.  In  the 
absence  ot  the  recommendation  of  a  fami- 
ly meeting.  In  support,  they  contend 
that  the  curatorship  of  Interdicted  per- 
sons 1b  dative,  unleBS  In  the  case  of  the 
wife,  when  the  husband  Is  "of  course,"  of 
right,  tbe  curator  of  the  wife,  the  rurator- 
ahlp  then  being  legal.  The  article  of  our 
Code  wblch  Is  tnvofced  as  Jostltylng  the 
appointment  by  tbe  Judge  without  the  in- 
tervention of  a  family  uieutlng  is  article 
413.Rev.01viI  Code,  (article  400, Code  1N25,) 
which  reads:  "The  wile  may  be  appoint^ 
ed  cnratrlx  to  her  huHband  If  ahe  has.  In 
other  respects,  the  necessary  qualirica- 
tluns.  Hhe  Is  not  bound  to  gire  scurlty. " 
The  first  sentence  la  taken  from  tbe  Code 
of  lft(M:  the  second  Is  an  addition  to  It  by 
the  compilers  of  the  Code  of  1826.  The 
main  portion  ot  the flr^t sentence  was  bor- 
rowed from  the  Napoleon  Cod«.  art.  SOT, 
which  1h  in  these  words:  "La  An}mepf*ut 
Hre  Domm€e  tatrtee  dtt  son  mart."  The 
difference  between  the  two  texts,  that  far, 
consists  In  thla:  that  tbe  word  "euratrlx" 
hi  used  til  ourCfKle  Instead  of*  tutrlce," 
found  In  the  original.  The  French  Code, 
however,  contains  another  sentence,  which 
Is :  'En  ce  ens,  le  cnnanfl  de  ^ mille  r^fglera 
ta  forme  et  left  eondltioDS  de  Padminlatra- 
tioa,  aauf  I0  reconra  devant  tea  trlbaoaux 
de  la  part  de  la  iifmme  qui  «e  eroimit  Msds 
par  ParrHfi  de  Im  famllie. "  That  sentence 
was  not  retained  by  the  framers  ol  the 
Code  of  1808.  who  replaced  It  by  the  pro> 
vision,  "If  she  has.  In  other  respects,  the 
necessary  quallflcatlons."  It  la  apparent 
that  when  tbe  first  sentence  was  Imported 
Into  our  system  It  was  borrriwed  with  the 
meaning  attaching  to  it.  A  review  of  tbe 
commentators  ot  tbe  JuHspmdence  rela- 
tive to  It  establishes  conclusively  that  the 
curatorsbip  of  Interdicted  persons  has 
always  been  considered  as  dative,  with 
the  exception  stated,  when  It  la  legal. 
Bee  8  Duranton,  pp.  683,  762  ;  8  Demol. 
Code  Nap.  p.  870;  Farnrd,  vo.  "Interdic- 
tion," $  2,  no.  10;  Delvlncourt,  VI.  p.  481; 
1  Maguin,  866;  Chardou,  Pules.  Marlt.  N. 
87;  1  Mourlon,  No.  12Wt;  2  Marcad^,  p. 
812,  note;  Baudry  Lacantlnerle,  Or.  Civ. 
No.  1172;  1  Delaul.  p.  898,  No.  677;  Coar  de 
Cassatlim,  27.  Nov.  1816.  They  are  all  to 
the  same  effect.  Dative  tutorship  or  da- 
tive curatorsbip  Is  that  which  is  conferred 
by  the  family  meeting  on  a  pers<m  having 
charge  of  a  minor  or  of  an  Interdict.  The 
wife  la  not  of  right  tbe  tntrlx  or  cnratrlx 
of  ber  Interdicted  husband,  bnt  abe  may 
be  chosen  by  the  family  meeting.  The 
law  bas  taken  care  to  say  expressly  that 
she  can  be  appointed,  because,  on  princi- 
ple, women  are  excladed  from  the  tutor- 
ship, unless  In  stated  rases.  Tbe  French 
law  declares  that,  In  case  tbe  wife  Is  ap- 
pointed, (by  the  family  meeting.)  the  fam* 
Ily  meeting  will  prescribe  or  ri^olate  the 
mode  uf  admlnkitratloB. 
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An  attentive  consideration  of  those  au- 
thorittea  shows  that  they  do  not  rest  Up- 
on the  second  provision  of  the  law,  but 
solely  on  the  first,  which  declares  that 
the  wife  may  be  appo1nte<1.  Indeed,  the 
second  sentence  may  be  treated  as  sar- 
plasase.  and  it  is  perhaps  tor  that  reason 
that  it  was  not  Ingrafted  iu  the  Code  of 
1808.  The  words,  "iii'n  ce  cafi,"  etc..  mean 
that,  in  case  the  wife  Is  appointed,  the 
family  meeting  will  direct  or  r»>KUlate  the 
mode  of  admiuiatratiun.  They  refer  to 
matters  ocrarrlnff  subsequent  to  the  ap- 
pointment, which  Is  presupposed  as  a  con- 
dition precedent.  The  appointment  of  the 
wtfe  by  the  family  meeting  has  been 
deemed  as  required  by  the  fiist  sentence, 
for  the  reason  that  it  Is,  as  a  rule,  dative, 
and  not  legal,  particularly  in  the  case  of 
the  interdiction  of  the  husband,  although 
it  be  the  latter  when  the  wife  is  the  inter- 
dicted person.  When  the  family  meetiufc 
appoints,  it  may  at  the  same  sitting,  and 
during  the  coarse  of  the  same  delibera- 
Idons,  regulate  the  administration  by  the 
wife,  under  reserve  of  her  right  to  claim 
redresd  eventually.  By  conferring  on  the 
wife  the  privilege  of  appointment,  the  law 
has  merely  relieved  her  from  an  incapacity 
otherwise  absolute,  and  enabled  her  for 
the  appointment;  thereby  placing  her  on 
an  equal  footing  in  the  class  of  persons 
susceptible  of  being  appointed  to  the 
charge  of  the  person  and  property  of  the 
Incapacitated  unfortunate  beiug.  It  is 
perfectly  clear  that  the  second  sentence  of 
the  French  article  confers  on  the  family 
meeting  no  right  which  it  would  not  have 
possfwed  had  the  provision  not  existed; 
for  it  is  apparent  that  a  family  meeting 
has  the  unquestionable  right  to  direct 
how  the  person  of  the  interdicted  shall  be 
taken  care  of,— how  his  property  shall  be 
administered ;  as  interdicted  persons  are 
osaimllated  to  minors,  and  family  meet- 
ings advising  on  the  interest  of  minorsare 
vested  with  such  powers.  It  would  hare 
taken  prohibitory  legislation  to  atrip 
them  of  those  powers,  and  surely  there 
exists  none  on  those  subjects.  The  arti- 
cle of  the  Code  of  180R  has  remained  Intact 
np  to  the  present  time,  with  the  excep- 
tion that  it  was  enlarged  in  1825,  by 
the  compilers  of  the  Code  of  that  year,  so 
as  to  relieve  the  wife,  when  appointed, 
from  the  obligation  ol  famishing  security. 
It  contains,  ab  /n/t/o.  a  fragment  of  sen- 
tence which  Is  to  the  effect  that  the  wife 
may  be  appointed  curatrix  of  her  inter- 
dicted husband  If  she  possesses,  In  other 
respects,  the  necessary  qualihcations. 
This  addition  may  Itself  be  considered  as 
surplusage,  for  the  obvious  reasoD  that, 
had  it  not  been  made,  it  could  not  be 
claimed  that  the  wife  could  be  appointed 
If  she  did  not  possess  the  proper  qualifi- 
cations. So  that  article  413,  Rev.  Ovil 
Code,  viewed  in  the  light  of  the  interpre- 
tatlou  placed  by  the  French  jurists  on  ar- 
ticle 507,  Code  Nap.,  may  be  construed  as 
meaning  that  the  wife  may  be  appointed 
curutriz  of  her  interdicted  husband  on 
the  recommendation  of  a  family  meeting, 
and  in  that  event  will  not  be  bound  to 
give  security. 

It  appears  in  the  present  Instance  that 
the  children  of  the  interdicted,  all  ol  age. 


save  the  minors  of  a  deceased  daughter, 
oppose  the  appointment  of  their  step- 
mother, and  agree  that  one  of  themselvtrs 
be  Intrusted  with  the  caratorsblp  of  their 
father.  Articles  40S  and  41&.  Sev.  Civil 
Code,  prescribe  that  the  appointment  uf  a 
curator,  and  his  admlolstratlon,  shall  l>e 
regulated  as  in  case^  of  minors.  It  Is 
wise,  in  cases  of  this  description,  in  which 
there  is  competition,  and  one  of  the  aspi- 
rants may  be  relieved  from  security,  that 
the  choice  be  left,  not  to  the  Judge  alone, 
hut  to  the  family  meeting,  who  are  more 
competent  to  determine  to  which  of  the 
applicants  the  trust  shall  be  confided. 
This  view  of  the  rase  relieves  the  court 
from  the  necessity  of  considering  the 
cross-charges  of  Incompetency  set  up  by 
the  parties.  It  is  therefore  ordered  and 
decreed  that  the  Judgment  appealed  from, 
appointing  Mrs.  Bothlck  curatrix  of  her 
Interdicted  husband,  be  reversed,  and  her 
demand  for  appointment  be  rejected,  re- 
serving the  right  of  the  parties  and  of  any 
one  else  to  be  appointed  to  the  trust  on 
the  recommendation  of  a  family  meeting, 
in  due  course  of  law ;  the  said  Judgment, 
in  other  respects,  to  remain  undisturbed; 
appellee  to  pay  coats  la  both  courts. 

ON  BBHBARING. 
<Ha7  18,  1891.) 

We  have  given  due  attention  to  the  ap- 

gllcatlon  for  a  rehearing  in'  behalf  of  Mrs. 
uthick,  and  to  the  brief  in  its  support, 
but  have  not  been  convinced  that  our 
previous  decree  la  erroneous.  We  must 
therefore  adhere  to  It.  On  the  other  band. 
It  is  urged  that  the  Judgment  annulling 
the  appointment  of  Mrs.  Bothlck  ahonld 
have  gone  farther,  and  that  James  W. 
Bothlck,  a  son  of  the  interdicted,  should, 
agreeably  to  the  wish  of  the  other  chil- 
dren, have  been  appointed  by  this  court 
curator  to  his  father.  In  the  original 
opinion  It  Is  distinctly  stated  that  the  ap- 
pointment  of  a  curator  to  an  Interdicted 
person  is  dative,  unless  In  the  case  of  that 
of  the  husband  to  the  wile,  which  is  legal, 
and  cannot  be  conferred  without  the  rec- 
ommendation of  a  family  meeting.  What 
is  law  when  the  wife  Is  concerned  Is  like- 
wise law  when  othera  are  likewise  inter- 
ested. Particularly  Is  such  thecOHe  where 
the  wife  cuncurrently  claims  the  curator- 
ship.  It  Is  clear  that  she  cannot  be  ex- 
cluded from  It  merely  because  a  son  of  the 
interdicted,  who  is  acceptable  to  the  other 
children,  claims  the  appolntmeat.  Both 
applications,  and  any  other  which  may 
be  made,  must  be  submitted  to  the  same 
family  meeting,  whose  duty  It  will  t>e  to 
recommend  the  best  fitted  and  most  prop- 
er person  to  take  charge  of  the  person 
and  property  of  the  interdicted.  The 
Judge  will  next  have  to  act  on  the  recom- 
mendation, in  the  exercise  of  his  sound  le- 
gal discretion.  We  are  not  presently  con- 
cerned with  the  apprehended  consequences 
In  case  the  wife  Is  not  recommended  and 
not  appointed.  It  may  be  that  she  will 
be  recommended  and  appointed  to  take 
charge  of  the  person  ana  property  of  the 
interdicted;  or.  merely  Intrusted  with  the 
custody  and  care  of  his  peraon,  under  the 
wise  and  humane  provlalona  of  the  law,  11 
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applied  Id  sach  dolefol  clrcumBtancee.  by 
the  family  meeting,  In  the  dlBCharffe  of 
tlieAr  dnty   Both  applications  are  refused . 


OxroBD  ▼.  Barrow.  (No.  1,243.) 

(Supraiw  Court  qfXiOuiflana.  Jimell,1881. 
48  La.  Ann.) 

APPJBtXATi  J'DBiBDicnoir  —  Jonra  OcnmiTAiicB— 

PARTITKHr. 
HOTIOn  TO  DISlfin. 

The  supreme  court  has  lurisdiotlon  over  a 
partlti(m  «ait  in  which  the  aUeged  value  of  the 
property  sought  to  be  partttloDed,  ud  the  amount 
of  renu  olaiinad  by  the  plalstUE,  together  exceed 
•2,000. 

ON  TBI  1CCKIT8. 

1.  The  role  that  a  deed  conveying  land  to 
MT«ral  perBons  by  name,  and  not  stating  the 
interest  devised  to  each,  necessarily  conveys  to 
them  a  ]olnt  Utle,  does  not  obtain  where  the 

{iroof  shows  the  proportion  oonlrlbated  by  each 
n  the  formation  of  the  sum  paid  as  the  purchase 
price.  Such  owtribation  fixes  the  proportion  of 
the  ownership. 

2.  In  oases  of  partition  of  real  estate  not  sus- 
ceptible of  a  convenient  division  In  kind,  where 
improvements  have  been  placed  on  the  land  by 
one  of  the  Joint  owners,  the  proper  way  of  ascer- 
taining the  relative  value  of  boui  la  to  have  them 
separately  appraised  before  the  sale,  to  operate 
a  ^ventllaUmi**  of  the  proceeds,  which  are  then 
distrlbated  ratably. 

tSyttobu*  hy  the  Court.) 

Appeal  from  district  court,  parish  of 
Jackson - 

Graham  A  HaJBtead,1or  p\aittatta.  Fred 
W.  Price,  for  d^ndant. 

ON  HOTION  TO  DDHI88. 

Bbrhuokz.  C.  J.  This  Is  a  partition 
snit,  on  which  a  claim  for  rent  hsH  been 
iDfcratted.  The  plaintiff,  Mrs.  Oxford, 
claims  to  be  the  owner,  to  the  extent  of 
one-fifth  thereof,  of  840  acres  of  nnln*- 
proved  land,  in  common  with  her  two 
hrotbers,  her  sister,  and  her  mother,  who 
each  own  a  like  proportion.  She  claims 
rents  of  the  property  frttm  her  mother 
frum  the  time  of  the  letter's  marriage.  In 
the  fall  of  1KS8,  with  James  M.  Barrow. 
The  defense  is  that  plalntttl  Is  owner  of 
one«lghth  only,  and  not  entitled  to  uny 
rent.  Various  counter-claims  are  set  op 
aiealnst  her.  A  judgment  was  reade<«d 
below,  on  the  issues  presented  by  the  par- 
ties, which  has  satlsfled  neither  of  them. 
The  plaintiff  has  appealed  from  that  ]udg- 
ment,  and  the  defendant.  Mrs.  Barrow, 
after  moving  to  dismiss  the  appeal,  has 
prayed  for  an  amendment  In  severul  re- 
spects.  Tlie  motion  to  dismiss  Is  based  on 
the  firronnd  of  want  of  Jurlbdlctlon  ratloae 
materim.  It  Is  wlthont  foundation.  The 

Kroperty,  the  partition  ot  which  is  sought, 
I  valued  at  91.900.  although  appraised  in 
an  Inventory  found  In  the  record  at  92,10U; 
and  the  claim  for  rent  during  about  seven 
years,  at  9150.  aggregates  some  91.060,  If 
not  more.  This  court  Is  surely  competent 
to  pass  upon  the  merits  of  a  controversy 
involving  such  matters.  The  motion  to 
dismiss  is  denied. 

ON  THB  MBBITS. 

The  plaintiff  claims  to  be  the  owner  of 
one  ondivided  flitb  of  certain  840  acres  ol 


improved  land  In  the  parish  of  Jackson, 
in  this  state,  by  virtue  of  a  purchase  made 
thereof  on  the  lOtb  day  u(  January,  1S81, 
by  her  mother,  then  the  widow  of  O.  F. 
Wallcer.  (plalntiO's  lather,)  from  W.  F. 
Lawson,  ol  Geor^a,  for  the  price,  paid 
cash  and  rec^ved  by  thevendor,  of  92,300, 
the  purchaser  buying  "in  her  own  rlglit 
and  for  her  four  children,"  (named  In  the 
deed,  among  whom  the  plaintiff.)  The 
act  Is  silent  as  to  the  proportion  in  which 
theproperty  purchased  Isto  accroe  to  and 
vest  In  Mrs.  Walker  and  her  children.  It 
is  upon  thlH  circumstance  that  the  plain- 
tiff grounds  herself  toclalm  that  the  proiv 
erty  has  passed  by  fifths,  contending  that 
the  law  Is  that  a  deed  conveying  land  to- 
several  persons  by  name,  and  not  stating^ 
the  Interest  devised  to  each,  necessarily 
conveys  tn  them  a  joint  title.  On  the  oth- 
er band,  Mrs.  Walker  (now  Mrs.  Barrow) 
contends  that,  though  true  It  be  that  the 
deed  is  thus  silent,  the  fact  and  the  truth 
are  that  her  interest  Is  nne-balf.  and  that 
of  her  fonr  children  Join  tly  is  alike.  She  says 
that,  at  the  time  of  the  purchase,  she  had 
In  hand  the  amount  paid,  (92,800,)  com- 
posed  as  follows:  91.200,  balance  of  91,60(K 
which  she  had  received  In  Geonrin  In  1S73, 
the  day  previous  to  her  husband's  death, 
and  91tl00  ^vhIch  she  owned  before  her 
marriage  with  him,  and  had  preserved. 
There  can  be  no  doobt  that  sbehadtbe- 
92,800  at  the  time  of  the  parchase,  for  the 
vendor  acknowledged  receipt,  and  the  act 
or  deed  on  which  plulntlff  lulies,  and  can- 
not contradict,  conclusively  establlshes- 
that  Important  fact.  Besides,  there  Is  uor- 
roboratlng  proof  of  the  truth  of  that  a»- 
sertlon.  Strictly,  Mrs.  Walker  had  no- 
right,  her  children  being  minors  at  tlie 
time,  to  Invest  the  money  coming  to  tbeui 
from  their  father,  the  way  she  did.  In  the 
property  In  question.  She  was  liable  to- 
themforlt;  and  at  the  proper  time,  and 
under  proper  circumstances,  they  could 
bare  called  on  her  to  account,  and  to  pay 
them  their  respective  shares  therein.  Be- 
that  as  It  may, she  invested  It  In  the  prop- 
erty, and  they  all  have  ratified  the  Invest- 
ment; conspicuously  the  plaintiff,  who  as- 
serts a  title  to  an  undivided  share  of  the 
same.  One  thing  is  certain,  and  it  Is  that 
they  together  cannot  claim  more  than  the- 
91,200  Invested  have  acquired ;  for  the  bal- 
ance of  the  price  was  not  paid  out  of  any 
money  coming  from  Mr.  Walker  or  his  es- 
tate, but  with  money  the  individual  prop- 
erty of  Mrs.  Walker.  The  91.B00  received 
did  not  accrue  to  the  children  exclusively, 
but  to  them  and  to  their  mother,  wheth- 
er she  claimed  dower  or  a  child's  share,, 
under  the  laws  of  Georgia.  The  least  she 
could  have  claimed  would  have  been  one- 
fltth,— an  heir's  portion.  Concedlnir  that 
the  9300  wanting,  which  was  spent  to 
minister  unto  common  necessities,  were^ 
chargeable  to  the  children  and  their  moth- 
er ratably,  then  Mrs.  Walker's  share  In  the 
rest  would  have  been  on  the  basis  ot  one- 
fifth,  (9240,)  which,  added  to  her  91,100, 
would  raise  the  amount  individually 
owned  by  her  to  91,S40.  This  would  en- 
title her  to  a  proportion  larger  than  tbe- 
half  which  she  claims,  and  with  which  she- 
appears  content.  The  other  three  chil- 
dren seem  te  be  satlsfled  with  the  currect- 
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ness  ol  their  mother's  claim;  tor  they 
have  compromised  wtth  her  on  the  basis 
of  one-eiKhth  to  each  of  tbem,  by  consent- 
ing  to  accept  IQ^acres  each  ol  the  840  acrM 
Id  qnestlim.  This  applies  even  to  D.  F. 
Walker,  (bod,)  In  whose  name  this  nult 
was  originally  brought,  but  who,  tiubse- 
qaent  to  Its  Institution,  has  anthorixed  a 
settlement  with  bis  mother  on  that  basis. 
This  Is  admittedly  the  fact,  as  Is  acknuwl- 
edt^ed  by  counsel  for  plaintitt,  Urs.OxIord, 
In  their  brief  in  her  behalf. 

2.  The  claim  of  the  plaintiff  for  her  share 
Id  the  rents  and  reretiueB  ol  tbe  property* 
at  9150  per  annum,  Is  Inadmissible,  for  the 
reason  tbat  Hlie  has  en}oyed  the  property 
henself  tn  the  proportion  of  one-fuurth  uf 
the  half,  or  one-eighth  of  the  whole,  dur- 
ing fire  years,  and  that  the  demand  for 
the  snrplus  is  barred  by  the  prescription 
which  Is  Het  up  by  Mrs.  Barrow. 

8.  On  the  other  band,  tbe  eoontar-clalms 
of  the  latter  af^ainst  tbe  plaintiff,  ae  her 
share  In  tbe  Tarioua  amounts  stated,  and 
which  it  would  be  onerous  and  useless  to 
st»ecify  In  detail,  for  board  and  mainte- 
nance, for  store  accounts,  clothing,  crarel- 
Ing,  wedding  outfit,  etc*,  cannot  be  al- 
lowed, even  If  not  barred  by  tbe  preaerlp- 
tlon  pleaded,  for  the  doable  reason  that 
nnder  tbe  law  she  owed  support  and 
maintenance  to  her  children,  and  that  tlie 
proof  shows  that  Hhe  received  more  than 
tbe  equivalent  of  the  same,  In  the  shape  of 
servicen  of  her  children,  who  have,  to  a 
considerable  extent,  supported  themselves 
aasoonaatbey  were  able  to  do  so.  Tbe 
claim  lor  taxes  and  keeping  In  repair  la 
not  allowable.  Th3  dttfendant  had  tbe 
possession  and  enjoyment  of  tbe  proper- 
ty, as  though  usutractnary,  and,  not  be- 
ing liable  for  rent,  was  chnrgeable  for  tbe 
taxes  and  keeping  In  order. 

4.  The  claim  for  the  Improvements  said 
to  have  been  put  upon  the  land  by  the 
d^endant  cannot  be  countenanced,  even 
pretermitting  the  question  of  her  right  ol 
aulng  tho^or,  when  the  claim,  II  any, 
coald  only  be  aHserted  by  the  community. 
Sbe  had  no  right  to  luiprove  tbe  lands 
without  the  consent  of  her  co-proprietors; 
and  she  cannot  claim  the  value  of  tbe 
buildings,  etc.,  in  this  way,  even  If  herco- 
proprietora,  Instead  ol  retiulring  their  re- 
moval, Insisted  on  retaining  the  same.  In 
casM  of  this  description,  where  the  land 
and  the  Improvements  are  not  owned  In 
common  exclusively  by  tbe  same  persons, 
and  a  partition  la  necessary,  (tbe  proper- 
ty not  being  susceptible  of  a  convenient 
division  in  kind,)  the  proper  course  to 
pursue  is  to  have  tbe  land  and  buildings 
appraised  sepnratdy,  to  operate  a  "rentl- 
lation"  of  tbe  pnweedfl  ol  aale,  the  same 
to  be  distributed  In  relative  proportion  to 
the  evaluation.  The  judgment  appealed 
from  recognized  title  in  plaintiff  to  tbe  ex- 
tent of  ono-eightb  of  the  whole,  and  uf 
one-bait  In  Mrs.  Walker-Barrow,  and 
dln-cted  a  partition  by  sale  of  the  proper- 
ty, but  adjudged  further.iu  different  other 
ways,  against  tbe  plaintiff,  which  It  would 
be  cumbersome  and  nnprofltable  to  raun- 
tlun,  and  which  do  not  tnUy  accord  witb 
the  views  Jnat  annonnced.  It  la  therefore 
ordered  and  decreed  that  the  Judgment 
i4»pealed  fromr  as  far  aa  It  la  eatabUshes 
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the  proportion  of  co  owuer^lp  between 
the  plaintiff,  Mrs.  Oxford,  and  tbe  defend- 
ant, Mrs.  Barrow,  tu  be  one*eighth  In  tbe 
former,  and  one-ball  (or  foor-elghtha)  In 
the  latter,  and  directs  a  partition  by  pub- 
lic sale  of  the  property  h(dd  In  common,  be 
affirmed,  and  that  In  other  respects  it  be 
n^venied ;  and  It  Is  now  adjudged  that  the 
demand  of  plaintiff  for  rent,  and  the  va- 
rious counter-clalniB  of  tbe  defendant,  be 
rejected;  the  costs  of  the  lower  court  and 
those  on  appeal  to  be  paid  equally  by  the 
appellant  and  appellee.  JodgmeDtln  pari 
atHrmed,  and  otherwise  reversed,  and  a 
further  Judgment  rendered. 


Statb  v.  Mahnbr  et  ah   (No.  10,730.) 

(Supreme  Court  of  LouUiana.  April  18, 1881. 
43  La.  Ann.) 

VaLIDITT  op  OltDINAMCB  —  QbSBBAI.  0PBS1.T10N. 

I.  An  ordioBDoe  of  a  mtmlclpal  corporation 
which  violate*  any  of  the  recognized  pnociplee 
of  legal  and  equal  ri^ts  ii  DoeaBurily  void  so 
far  as  it  does  so. 

a.  An  ordiBBtioe  which  pndiibitsdsixies  with- 
in esrt&la  designated  limits,  and  gives  the  oitr 
ooanoil  theaotoorityto  grant  permtasLon  tocarry 
tbetn  on  within  the  prohibited  limita,  ia  not  gen- 
eral in  its  operation  among  the  elaas  it  is  in- 
tended to  affect,  and  is  tlierefore  aoll  and  voio. 
(SyUabtu  by  Oie  Gouirt  ) 

Appeal  from  recorder's  conrt  of  New 
Orleans;  J.  U.  Landrt,  Judge. 

A.  D.  Henrlqttea eini  Bmueb  K.  MiyJer,for 
appellants.  Heury  Renabaw,  Asst.  City 
Atty.,  {CHrtetoa  Huoi,  Olty  Atty of  coun- 
sel,) for  the  State. 

McEnbrt,  J.  Tfaedefendaota  were  pros- 
ecuted for  violating  ordinance  No.  3414  of 
the  city  of  New  Orleans,  convicted,  and 
fined.  This  ordinance  and  amended  or- 
dinance No.3175extended  the  limits  within 
which  dairies  were  prohibited.  The  de- 
fendants ask  that  the  ordinance  be  de- 
clared null  and  void,  because  it  Is  not  gen- 
eral in  Its  operation,  ia  onconstltntlonal 
and  oppressive.  Tbe  obJectlonabU  feature 
ot  the  ordinance  is  contained  In  tbe  first 
set-tlon.  This  section  prescribes  the  limits 
within  which  dairies  may  be  conducted 
by  permission  of  the  city  council,  and  it  la 
made  unlawful  to  keep  more  than  two 
cows  without  a  permit  from  the  city  coun- 
cil. The  defendants  are  within  the  prohib- 
ited limits,  and  keep  more  than  two  cowa. 
The  ordinance  ia  not  general  In  its  opera- 
tion. It  does  not  affect  all  cltizaiH  alike 
who  follow  the  same  occupation  which  It 
attempts  to  regulate.  It  is  only  those 
persons  who  keep  more  than  two  cows  in 
the  prohibited  llmlti,  without  the  pernUs- 
slon  of  the  dty  connell,  who  are  subjected 
to  the  penalties  la  the  ordinance.  Tbe 
discretion  vested  by  the  ordinance  in  the 
city  council  Is  tn  no  way  regulated  or  con- 
trolled. There  are  no  conditions  pre- 
scribed upon  which  the  permit  may  be 
granted.  It  la  within  the  power  ot  tbe 
city  coimcil  to  grant  theprlvitege  to  some, 
to  deny  It  to  others.  The  discretion  vest- 
ed In  tbe  council  Is  purely  arbitrary.  It 
may  be  exercised  in  the  interest  of  a  fa- 
vored few.  It  may  t>e  eoutrolied  by  parti- 
san coDsktoratioDS  and  race  prejadlccs,  or 
by  peraonal  anlmoaltlea.  It  lays  down  nti 
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roles  by  whlcb  Its  Impartial  ezecatlon  can 
bo  secored.  or  partiality  and  oppression 
prevented.  Tick  Wo  v.  Hopkins,  118  U.  8. 
356,  (j  Sap.  Ct.  Rep.  1064;  Horr  &  B.  Mun. 
Ord.  §§  135,  13fi.  It  was  the  evident  In- 
tention o(  the  rouneil,  in  amending  ordi- 
nance 8175.  to  pntliiblt  dairies  In  other 
places  than  within  the  prescribed  limits. 
TheamendedordlnancetsectlonS)  grants 
12  uiunthH*  time  to  the  proprietors  or 
owners  of  all  dairies  now  In  exltttence,  in 
violation  of  the  amended  ordinance,  to 
move  their  dairien.  But,  as  the  amend- 
ment to  the  ordinance  only  extends  the 
limits  within  which  dairies  ura  prohibited, 
those  who  have  Ibem  in  puranance  of  the 
IiermiBfiion  from  the  mayor  are  exempt 
fn.*ni  Its  operations.  Section  4  of  ordi- 
nance S414  is  open  to  the  objections  abore 
stated.  It  is  as  follows:  "That  hence- 
forth no  new  dairies  keeping  more  than 
two  cows  shall  be  established  within  the 
llniits  above  named,  under  the  snmepenal- 
tlPB  RH  .are  now  In  force  nnder  existing 
onlinances."  This  section  establlshei*  an 
fneqnallty.  granting  to  some  persons,  fol- 
lowing the  same  occnpatton,  privileges 
that  are  not  extended  to  otiiers.  The 
ordinances  do  not  regulate  dairies  in  the 
Interest  of  the  publlr  health.  One  dairy 
may  be  a  nuisance  t)ecanae  the  city  coun- 
cil has  refused  to  give  tlie  requlreil  permis- 
sion for  Its  estRbltshnient;  another  may 
be  perfectly  harmless,  and  in  no  way  det- 
rimental to  public  health,  because  it  ex- 
ists by  perniissiun  of  the  council.  They 
may  exist  along-side  of  each  other,  bnth 
unuhjef-tionable  In  their  police  rpgula- 
tlonR,  and  one  a  nuisance  and  the  other  a 
lawful  estahllshment.  Both  the  original 
anil  amended  ordinances  violate  t^qual 
rights  among  tbo  class  tbey  a*«  designed 
tu  affect,  and  are  therefore  necessarily 
void,  so  far  as  they  do  so.  This  opinion 
In  no  way  conflicts  with  the  views  ex- 
preHHed  In  the  case  of  State  v.  Glech,  .HI 
La.  Ann.  544.  In  that  case  the  ordinance 
regulated  private  markets  In  pursuance  of 
expi^s  leglslatlre  enactment,  by  Impos- 
ing a  license  ni>on  them  when  tl>ey  were 
condnctMl  in  certain  localltlen.  The  or- 
dlnaDcenftMtedall  perHonsalfke  who  were 
engaged  in  the  same  occnpatton,  nnd  was 
free  from  the  objectlonn  In  the  ordinances 
nnder  consideration.  Nor  does  this  opin- 
ion conflict  with  the  opinion  and  decree 
in  the  case  of  Bosant  v.  Campbell,  5)  Hob. 
(L^.)  411,  In  which  the  court  was  called  on 
to  deal  with  a  municipal  ordinance  pro* 
hlbltingtbeestabllshmentofprivate  hospi- 
tals -within  certain  Uuilts.  The  coni-t  held 
that,  as  the  council  had  a  right  to  repeal 
the  ordinance.  It  could  do  so  partially, 
and  modify  it  so  as  to  permit.  In  excep- 
tional cases,  the  erectitm  of  private  huspi- 
talR  within  the  prohibited  limits.  The  In- 
stant case  does  not  present  the  same  feat- 
ores.  In  the  exercise  of  Its  powers  In  the 
intercMt  of  the  pnbllc  health,  the  court 
SHid  the  council  of  the  munlcpallty  had 
prudently  exercised  It.  It  Is  theref«)re  ad- 
judfced  and  decreed  that  the  Judgment  ap- 
I>ealed  from  be  annulled,  avoide4l,  and  re* 
versed,  and  the  suit  of  the  city  against  the 
v.9so.no.l4~-31 


defoidants  be  dtemlflaed.  vltta  coata  of 
both  courts. 

oir  BSHSABme. 
(AprU  27,  18»1.) 

The  city  attorney  asks  for  a  rehearing 
In  this  case.  In  the  brl^  for  the  rehearing 
the  city  attorn^ says:  "But  should  your 
honors  determine  that  the  qnestlun  in* 
volved  herein  Is  to  be  determined  upon  a 
possible  Instead  of  an  actual  cnse,  we  re- 
spectfully submit  that  yourhonors'  decree 
should  go  no  further  than  to  declare  null 
the  clause  providing  for  previous  permis- 
sion from  the  city  councu. "  We  cannot 
conceive  of  a  more  actual  cnso  for  deter- 
mination than  one  wherein  tbo  defendant 
has  been  trierl,  convicted,  and  sentenced 
for  the  violation  of  the  ordinance  nnder 
consideration.  The  ordinance  made  it  an 
otfeoHe  for  keeping  a  dairy  within  prohib- 
ited limits  without  permission  from  the 
city  connrll.  We  did  not  consider  the 
right  or  power  of  the  city  to  prohibit  dai- 
ries within  tbe  city  limits.  This  power 
Is  undoubted,  when  exerclaed  in  tbe  Inter- 
est of  the  pnbllc  bealtb.  We  distinctly  as- 
serted In  the  opinion  that  this  ordinaoce 
was  not  enacted  lu  the  Interest  of  public 
health.  The  permission  to.  keep  dairies 
within  the  limits,  we  said,  negatived  this 
view.  It  is  true  that  a  port,ion  of  an  or- 
dinance may  be  objectionable,  and  the 
otlier  portions  may  be  good,  and  In  such 
cases  that  whkb  is  gooil  remains.  Wbat 
was  the  offense  denounced  In  tbe  ordi- 
nance? Keeping  a  dairy  withlu  certain 
prohibited  limits  without  permission. 
Dairies  were  prohibited  within  certain 
llmltH  without  the  permission  of  thecity 
council.  The  city  council  could, nnder  tbe 
ordinance,  permit  as  many  dairies  as  they 
desired  within  the  prohibited  limits.  As 
stated,  the  oflensels  keeping  a  dairy  with- 
out permission.  Strike  this  out,  and  there 
would  be  no  penalty.  Therefore  tbe  per- 
mlHslve  part  of  tbe  ordinance  was  an  es- 
sential and  connected  part  of  it,  without 
which  It  would  be  onlyn  problbltlon.  To 
declare  the  permissive  i>art  void,  and  to 
state  that  the  penalty  should  remnin, 
would  be  on  our  part  If^slatlon.  It 
would  be  amending  and  re-enacting  tlie 
ordinance.  This  is  the  business  at  ttaedty 
council. 

Behearing  refused. 


Bim  V.  OiLANXT.    (Na  10,798.) 

(Supreme  Oawrt  tf  Louisiana.  AprU  Ui  isn.  ■ 
«  La.  Ann.) 

Appeal  from  recorder's  ooort  of  New  Orleans; 
J.  U.  Lasdrt,  Judge. 

SforUn  VoorMetj  tor  ai^eUaot.  Benry  Ben- 
thaw,  Asst  City  Atty.,  and  Corltfon  BmU, 
City  Atty.,  for  tne  State. 

McBnert,  J.  The  iBSQes  involved  in  this  case 
are  Identical  with  tbose  disposed  of  in  tbe  case 
of  State  V.  Mahner,  6  South.  Rep.  4SU.  Por  the 
reason  assigned  in  tbab  case  it  Is  ordered,  ad- 
JudfTod,  and  dooreod  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  tbe  suit  <4 
the  city  against  defendants  tie  alsmiased. 

Rehearing  refiued. 
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Febhaivdse  t.  Smith  et  al.  (No.  10.708.) 

{Supreme  Court  of  Zrfwtolrana.  Urns  11, 1B8L 
48  La.  Ann.) 

PuBCHira  AT  Tax-Baue  —  Rbcotbbt  or  Possu- 
eiON— Pathbnt  ot  T*x  bt  Ownbb— Damaoeb. 
1.  A  purchaser  of  property  at  tax-sale  who 
QOtiflea  the  occupant  of  his  purolwse,  and,  on  be- 
ing Informed  that  tb«  tax  has  been  pud.  and 
that  the  owner  has  the  tax-receipt,  repdhtedl; 
reqaeBts  the  latter  to  produce  the  receipt,  and 
makes  all  efforts  to  secure  such  production  with- 
out avail,  cannot  be  held  In  daina^  for  taking 
the  proceedings  authorized  and  directed  by  the 
statute  to  be  put  In  possession.  He  Is  protected 
by  the  piinciples  of  dumnitm  absque  injuria 
and  volenti  nun  fit  ir^urio. 

3.  But  when,  after  the  occupant  Is  ejected, 
fall  erldence  Is  exhibited  to  the  purchaser  of  the 
payment  of  the  tax  for  which  the  sale  was  made, 
with  a  demand  for  dlBtulsBal  of  the  proceeding, 
the  refusal  of  the  purchasor,  oompelUnv  tne 
owner  to  resort  to  an  inlnQotion  suit  In  order  to 
protect  the  property,  and  keeping  her  out  of  poe- 
session,  places  the  purchaser  in  the  wrong,  and 
makes  him  liable  for  all  damage)  sobeequently 
accruing. 
{Syllabtu  by  the  Court.) 

Appeal  from  civil  dlfltrlct  conrt.  parish 
of  Orleans ;  Thomab  C.  W.  Ellib,  Jad^e. 

Barry  L.  Edwards,  for  appellant.  A.  J. 
Lewis,  tor  appellee  Barbara  jjmith. 

Frnnbr.  J.  Uuder  Act  82  of  1884.  Fer- 
nandei  parchaeed,  at  a  tax-aale  made  to 
enforce  an  aUesed  unpaid  tax  ot  1871,  a 
piece  of  property  deHcrlbed  In  tbe  tax-dml 
aH  followH:  "A  certain  lot  of  K>*ound  In 
the  third  district  of  the  city,  in  the  square 
b<iunded  by  8puln,  Mandevllle.  Vlllere,  and 
Uubertuun  streets.  deslKiiated  as  lot  — . 
In  square  615, said  lot  meufluring  32  feet  on 
Spain  street,  by  a  depth  of  128  feet. 
*  *  *  8ald  property  was  daly  asiwBsed 
In  tbe  name  ot  UenryUormley  tor  the  year 
1K71,  and  of  which  property  Jan]eH  Sm*lh 
lathe  present  owner."  There  was  in  this 
aqoare  a  lot,  th'e  title  t<i  which  atoud  in 
tbe  name  of  James  Smith,  which  lot  front- 
ed on  Spain  street,  though  the  dimensions 
given  In  the  title  were  sllgrhtly  dtOerent. 
Jaraea  Smith  bad  died,  bat  his  succession 
had  not  been  opened,  and  the  recorded 
title  had  not  been  changed.  The  proiwrty 
was  then  occupied,  one-halt  by  his  widow, 
Mrs.  Barbara  Smith,  and  tlie  other  half 
by  a  tenant  who  leased  from  her.  Not- 
witbstundlng  certalu  Tariaiices  in  descrip- 
tion, he  concluded,  as  we  think  not  unnat- 
arally.that  this  was  the  property  covered 
by  the  tax-sale  aiid  deed.  It  appears 
that.  In  the  case  ot  aeveral  otiier  proper- 
ties bought  by  Fernandei  at  this  sate  for 
the  tax  of  1871,  the  owners  had  produced 
their  tax-recelpta.  Fernandez  therefore, 
tlirough  his  counsel,  wrote  a  letter  notify- 
ing Mrs.  Smith  that  he  had  bought  the 
property  at  tax  sale  tor  the  tax  of  1871, 
and  requesting  that  she  call  and  see  about 
It,  and.  if  the  tax  of  1871  had  been  paid,  to 
bring  the  receipt.  Her  son  called,  and 
told  him  that  the  tax  had  been  j)uld,  and 
htH  mother  had  the  receipt,  hut  he  did  not 
bring  the  retvipt.  Numernus  efforts  were 
made  by  Fernandez  and  his  counsel  to  get 
the  parties  to  show  the  tax-reculpt,  and 
they  were  informed  that  if  they  produced 
the  receipt  they  would  not  be  troubled. 
We  need  not  go  Into  detaila  as  to  thla  evi- 


dence; It  satlsflea  ns  that,  tbongfa  they  al- 
ways claimed  to  have  the  receipt,  they 
□ever  exhibited  It  as  requested.  The  fol- 
lowing letter,  addressed  to  the  counael  of 
Fernandei,  shows  the  spirit  in  which  they 
acted:  "DearSIr:  I  wfsb  to  let  you  know 
that  Mr.  Smith  is  dead,  and  give  you  to 
underatand  that  I  have  the  state  tax -re- 
ceipt for  1871,  and  all  others,  aud.  It  yon 
wish  to  see  It,  you  call  at  86  Urqnhart  St. 
Mr.  Geo.  Smith  will  show  them  to  yoa. 
Now,  you  enter  suit,  and  when  yon  get 
(lane,  I  will  attend  to  yua.  Yours  dearly 
friend,  Mr.  Grokor  Smitb,  86  Urquhart 
St."  In  response  to  this  letter,  Fernandes 
calleil  on  George  Smith  as  requested,  but 
failed  to  gpt  a  sight  ot  the  receipt.  Fer^ 
nandec  says  Smith  told  blm  "maybe  he 
had  the  receipt  and  maybe  he  did  not;  fur 
hlra  to  enter  suit,  and  after  It  was  over  lie 
would  attend  to  him  on  the  outside." 
Smith  denies  this,  and  says  he  did  not 
show  him  the  receipt,  because  he  had  re- 
turned It  to  his  mother,  and  told  him  to 
go  to  her  and  see  It.  At  all  evehte,  he 
failed  to  fKt  sight  of  the  receipt.  We  have 
weighed  this  evidence  very  carefully,  and 
we  are  quite  satisfled  that  the  Sitiitbs 
were  In  fault  for  not  showing  the  taz-re- 
celpt,  which  would  certainly  have  obviated 
alt  further  trouble,  Fernaudei  had  noth- 
ing left  but  to  resort  to  the  Judicial 
process  provided  by  Act  82  ot  1884.  Sec- 
tion 4  of  said  act  reads:  "That  all  the 
sales  under  this  act  shall  vest  In  the  pur- 
chaser an  absolute  and  perfect  title  to  the 
property  conveyed  without  redemption, 
and  It  shall  be  the  duty  of  any  rourt  hav- 
ing Jurisdiction  of  the  value  of  the  proper- 
ty sold  to  issue  an  order  to  the  sheriff, 
upon  presentation  of  a  duly-certifled  copy 
of  the  deed, commanding  him  to  forthwiifa 
seise  the  property  described  In  said  deed ; 
and  after  three  days  notice  ot  such,  to 
either  theformerowncrornccapantof  said 
property,  the  sheriff  shall  put  the  pur- 
chaser  Into  actual  possession  of  the  prop- 
erty, unless  enjoined  by  a  conrt  having 
Jurisdiction.**  Fernandes  applied  to  the 
Court  In  the  manner  prescribed,  and,  f>u 
exhibition  ot  his  tax-deed,  tbe  writ  ol  pi?a- 
sessltm  was  Issued,  and  due  notice  served 
on  Mrs.  Smith.  The  law  plainly  Indtc^ites 
that  the  object  of  the  three-days'  notice 
was  to  enable  the  defendant  to  avoid  ejec- 
tion by  the  proper  proceeding.  But  Mr^. 
Smith  waits  In  silence  until  she  ban  Iteen 
actually  ejected.  She  Is  not  shown  to 
have  exhibited  her  tax-receipt,  even  to  the 
sherirf*8  odtcers  who  ejected  her,  which 
might  have  delayed  their  action.  Up  to 
this  point  we  think  Fernandez  wus  un- 
doubtedly protected  by  the  principles  em- 
bodied In  the  maxims  damnum  Hbstfue  in- 
juria and  volenti  nan  St  injuria.  He  act- 
ed under  tbe  warrant  ot  tlie  state,  and  in 
the  mode  npressly  directed  by  the  state 
In  the  statute  above  quoted.  He  bad  tak- 
en every  precaution,  and  had  given  Mrs. 
ti^mith  full  warning  and  opportunity  to 
save  all  trouble  by  the  simple  exhibitiou 
of  the  tax-receipt  She  disregarded  the 
warning,  frustrated  all  efforts  of  Fernan- 
dez to  see  the  tax-recelpt,and,aa  we  thinx 
the  evidence  shows,  exhibited  a  determina- 
tion to  drive  him  into  the  legal  assertlua 
of  his  rights.  It  la  her  own  fault  It  she 
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BuOered  thereby.  The  law  cannot  Jasttfy 
a  party,  having  a  perfect  delense  against 
a  claim,  of  wlilch  tbe  clalmantls  Ignorant, 
In  concealing  the  evidence  of  the  defenee, 
when  repeatedly  called  on  to  produce  It, 
and  then  claiming  damagea  wben  tbe 
elalmant  la  driven  to  legal  proceedings. 
After  she  had  been  ejected  from  one-half 
tbe  premltipfl,  however,  Mrs.  Smith  con- 
anjted  her  lawyer,  and  placed  In  his  hands 
tbe  title-deed  and  tbe  taz-recelpte,  Includ- 
ing that  for  IK71,  making,  up  the  clearest 
possible  case  that  Fernandes  bad  no  right 
wbiitever  against  the  property.  These 
were  exhibited  and  explained  to  Fernau- 
des  and  bis  counsel,  and  the  demand  was 
made  that  the  proceeding  should  be  dis- 
missed. It  was  the  obvious  dnty  of  Fer- 
nundes  to  do  su.  He  now  assumed  a  po- 
altlun  which  placed  him  clearly  and  out- 
rageously In  tbe  wrong.  He  demanded 
that  Mrs.  Smith  should  pay  bis  coats  and 
attorney's  lees,  wblcb  was  utterly  unwar^ 
rantable.  Ht*  then  required  tbat  she 
should  i>lgn  a  document  relinqulohlng  all 
claim  for  damages,  to  which  he  had  not 
the  Blifihtest  right.  He  then  refused  to 
dlBiniss  the  proceeding,  and  drove  Mrs. 
Smith  to  tbe  necessity  <if  instituting  this 
injunction  proceeding  in  order  to  recover 
thai  part  ot  tbe  property  from  which  she 
had  been  ^eeted,  and  to  stop  proceedings 
to  elect  her  tenant  from  tbe  other  half, 
upon  whom  notice  had  l>een  served.  She 
remained  out  of  her  property  for  nearly  a 
month,  and  was  compelled  to  rent  a  house 
to  live  Id.  Hhe  might  have  been  Itept  out 
until  the  termination  of  tbe  suit,  had  she 
not  tnlEen  the  responsibility  of  moving 
back,  to  which  no  opiKMltluB  was  made. 
Under  the  notice  served  on  the  tenant, 
the  latter  refused  to  pay  her  rent,  and  the 
rent  was  lost.  The  Jury  rigbtly  consid- 
ered tbat  she  was  entitled  to  damages; 
but  under  the  circumstances  ot  this  case, 
and  considering  ber  conduct  prior  to  the 
ejectment  already  com  ruented  on,  we 
tbink  the  allowance  ot  f 760  is  exceHsive, 
and  that  9850  la  ampleto  cover  all  her  act- 
ual damage.  It  la  therefore  adjudged  and 
decreed  that  tbe  verdict  and  Judgment  ap- 
pealed from  t>e  amended  by  reducing  the 
damages  allowed  to  SitoO,  and  that,  as 
tboH  amended,  the  same  he  now  affirmed, 
appellee  to  pay  cost  of  this  appeal. 

Rehearing  refused. 

ACKERMAN  T.  McSHANE.     (No.  10,763.) 

(Supreme  Court  of  Louisiana,   April  27, 1891. 
4S  La.  Ann.) 

Bbsoisbioh  ot  Compsohisb—Retaiitiko  Benbtits. 

1.  Money  receired  uncter  a  compromiBe  can- 
not be  retained  and  at  the  Bome  time  the  coxi' 
tract  annulled. 

2.  Tender  or  deposit  of  tbe  Bum  Is  an  essen- 
tial tdlegation. 

8.  Ab  long  SB  the  plaintlfr  xetalns  the  consld- 
«ration,  mdidoesnot  aeposlttheamonnt  reodved, 
he  Is  estopped. 

(Syllobu*  by  the  Court) 

Appeal  from  civil  distrlcl  court,  parish 
of  Orleans;  Francis  A.  Munbor,  Judge. 

jr.  y.  Pratt,  for  appellant.  P.  L.  J-'our^ 
cbjt  tor  appellee. 

Bbbaiiz,  J.  The  plaintiff  waa  placed  in 
poaaeaeloa  ol  the  snccesBion  ot  Harry  F. 
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Hall  as  universal  l^atee.  The  deltedant 

was  the  surviving  partner  of  tbe  firm  ot 
H.  F.  Hall  &  Co.  In  order  to  flually  set- 
tle the  affairs  of  the  partnership,  they,  on 
the  10th  day  of  October.  1890,  entered  into 
an  agreeuent  of  compromise,  in  which 

Slain  tiff  recdved  930,000  in  cash  in  full  sat- 
ifaction  and  settlement  ot  all  interest  of 
tbe  flstator,  Hall,  In  the  partnership  of 
H.  F.  Hall  &  Co.,  and  she  released  tbe  de- 
fendant from  all  further  liability,  and  au- 
thorlced  him  to  continue,  on  his  account 
with  the  business  of  tbe  late  firm.  A 
abort  time  after  this  compromise  had  been 
consummated,  plaintiff  brougbt  tbe  pres- 
ent suit  tor  an  additional  amount  ot 
fD.UOO.  The  petitioner  sets  forth  tbat  the 
surviving  partnermade untrue  statements 
of  the  condition  of  the  partnership;  that 
he  charged  amounts  wblcb  were  not  due, 
and  committed  frauds  to  enable  blm  to 
buy  her  Interest,  which  be  bought  turfSO,- 
OUO.  although  worth  «20,OOO.  The  plaintiff 
does  not  allege  tbat  she  baa  madeatender 
ot  the  amount  received  by  her  as  one  ot 
the  parties  to  tbe  compromise.  She 
prays  to  recover  the  sum  of  99,000  as  a 
balance  due  her,  lu  ex'^ess  of  tbe  amount 
paid  in  accordance  with  tbe  terms  of  the 
compromise.  It  tbe  prayer  were  granted, 
the  compromise  allied  to  be  null  on  ac- 
count of  fraud  would  be  given  effect  to,  In 
so  far  as  relates  tu  the  amount  received 
by  tbe  plaintiff.  "  By  fraud  or  dole  a  con- 
tract perishes."  The  fraud  denounced 
caunot  be  limited,  and  a  part  selected  of 
the  contr/ict  to  Inure  to  plaintiff's  benefit. 
The  all*'ged  fraud,  U  proven,  cannot  be 
cured.  Tbe  parties  m  uat  be  placed  in  the 
pofldUon  they  were  before  it  was  entered 
Into.  Instead,  It  ie  proposed  to  supple- 
ment tbe  amount  received  by  a  sum  equal 
to  the  alleged  value  of  the  property. 
The  defrauded  ^arty,  if  defrauded,  cannot 
be  restored  to  bis  original  rights  In  the 
manner  proposed.  Good  pleading  and 
regularity,  which  should  characterise  legal 
proceedings,  require  that  in  suits  of  this 
nature  the  party  shall  resort  to  an  action 
in  resclsslou,  and  that  tbe  amount  re- 
ceived be  tendered  or  deposited.  In  all 
such  actions  the  party  seeking  relief  must 
tlrat  offer  to  restore  his  adversary  to  the 
situation  be  was  In  before  tbe  contract. 
As  Inug  as  the  plaintiff  retains  the  cim- 
sideration,  and  doee  not  offer  to  return 
the  amount  received,  -  be  ie  estopped. 
Byrne  v.  Bank.  31  La.  Ann.  SI.  The  ullega- 
tlona  made  are  not  reconcilable.  To  an- 
nul the  contract,  and  rei'over  99.000,  Is  the 
purpose  of  tli^  suit.  If  the  contract  be 
annulled,  the  defendant  would  be  without 
title  to  tlie  property :  and,  if  Judgment  be 
rendered  for  tbe  $9,000,  he  would  add  timt 
amount  to  tbe  9^,000  already  paid  on  a 
contract  alleged  to  benuU.  Another  com- 
promise would  be  substituted  for  the  old, 
notsanctioned  by  practice  and  law.  There 
are  exceptitms  to  the  rule  requiring  tend- 
er; such,  as  lor  instance,  when  a  liquida- 
tion is  necessary  to  ascertain  the  rcHpect- 
ivn  rights  of  the  parties.  In  the  caHe  at 
bar  the  Issues  are  well  defined  and  the 
amounts  fixed.  It  therefore  does  not 
come  within  the  exceptions.  The  excep- 
tion ot  no  cauae  of  action  was  properqr 
maintained.  Judgment  affirmetl. 
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Barbck  Asphalt  Pavino  Co.  v.  Citt  of 
Nbw  Oblbanb  et  s/.  (No.  10,712.) 

(Bwpnme  Court  of  LoiUtlana.  April  18,  U9U 
48  La.  Ann.) 

HnnOIPAL  CORPORATION8 — PSKMINBKT  Impbovb- 

MSNTS — Reserve  Fuvd. 

1.  The  debts  for  permanent  improvements  of 
one  year  oamiot  le^lly  be  left  unpaid,  t^d  tbe 
"reserve  fund"  for  that  year  applied  towards 
Muring  tbe  improvements  made  in  another  year. 
"The  revonaes  of  each  year  shall  be  devoted  to 
the  expenses  ol  that  year,  "i.  e.,  tbe  creditors  for 
the  improvements  made  dnriii^  the  year  shall 
have  preference  over  the  reserve  fund  for  the 
year.  The  acts  creating  a  "reserve  fond"  have 
llxed  a  percentage wQich  constitute  the  reserve: 
have  provided  the  purpose  for  which  it  shall  be 
expended;  hut  hare  not  repealed  Act  80  of  1877, 
in  so  far  as  it  applies  to  annual  rsvenoe  and  «<■ 
penditure. 

2.  Tbe  20  per  cent,  reserve  for  permanent  im- 
provements is  made  part  of  the  budftet  by  the  stat- 
utes, and  can  be  drawn  against  by  special  ordi- 
nanoes  for  permanent  improvements  during  the 
year,  although  not  made  part,  in  express  terms, 
of  the  annual  budget  of  expenses.  Coal  used  in 
running  the  draining  machines  and  lumber  in 
making  repairs,  not  capable  of  beEng  identified 
as  separate  Improvements,  are  not  permanent  im- 
fHTovements  within  the  int«ndiQdnt  of  the  stat- 
ute. 

{S]/Ualnu  by  the  Court) 

Appeal  from  civil  district  coart,  parish 
of  Orleans;  Krancis  A.  Monroe,  Judfce. 

C&rleton  Haot,  City  Atty.,  tor  Uty  of 
New  Orleans  appellant.  Back,  DiakelapM 
A  Hartt  for  appellant  C.  J.  Fayssoaz. 
Charles  Zrf>u<;ue,furappellaatR  Miluer  Toal 
ft  Railroad  Co.  and  J.  W.  Adams.  L*tovj 
A  Blatr,  for  Interrfoor  appolleea. 

Brraux,  J.  Tbts  Is  a  Mutt  to  recover  an 
amoont  from  the  city  of  New  Orleana  fur 
pavinir  the  Intersections  of  certain  streets, 
and  one-foorth  of  the  cost  of  paving  In 
IroQt  of  prWate  proiierty.*  We  abbreviate 
the  pieadlDKB  as  follows:  Plalntin  claims 
for  cost  of  pavluff,  conipleteil  April  30, 
18S6.  tbe  clt.v's  portion  amounting  to  f7,- 
6A5.S3.  and  chat  completed  June  20, 1H86, 
fCDS.^G.  The  city  council  appropriated 
98,27U.69  to  its  pnyment  out  ut  the  re- 
serve fund  for  18S7.  For  cost  of  pavlnK 
completed  in  1887.  plalotitf  claims  936.178.- 
68.  Part  was  completed  in  May  of  that 
year,  and  part  in  June.  This  sum  was  or- 
dered to  Iw  paid  out  of  the  reserve  fund 
tor  1887.  The  legality  uf  tbe  contracts  is 
alleged,  and  the  performance  of  the  work 
as  stipulated.  Act  109  ol  lK8ti,  amend- 
atory of  tbe  city  charter  of  1882,  and  Act 
88  ol  1884,  reqalrliig  the  city  to  set  aside  SO 
per  cent,  ol  her  rerenqes  and  of  all 
arotinnts  received  from  contingent  Buurces 
to  pay  for  pfmianent  improvenicnts,  are 
pleaded,  and  plaintiff  represents  that  this 
fund  is  about  to  be  Illegally  disposed  of, 
in  great  part  to  his  prejudice;  that  the 
comptroller  Is  about  to  warrant  fur  pay- 
ment to  be  made  in  the  order  of  claims  as 
set  down  Id  tbe  budget;  that  this  reserve 
land  will  prove  Insufficient  to  pay  all  tbe 
claims  on  the  list,  and  petitioner  contests 
these  wblch  the  eomptmiler  proposes  to 
pay  before  its  nwn.  He  prayed  for  an  in- 
junction enjoining  any  payment  unt  of 
the  reserve  funds  of  1887  to  C.  J.  Fayssouz 
and  other  defendnnts  named.  Tbe  city 
and  tbe  comptruller  plead  to  carry  out 


tbe  budget  as  adopted.  Tbe  d^endant 
C.  J.  Fayssoox  and  J.  W.  Adams,  another 

defendant,  filed  exceptions  of  no  cause  ul 
action.  Tbe  former  In  his  answer  denied 
the  allsgaUons  of  plaintiff,  especially  those 
as  to  tbe  illegality  of  the  appropriation  in 
his  favor,  and  claimed  to  be  paid  out  of 
the  **re8erTe  fund  "  for  1887.  Tbe  latter  al- 
leged that  plaintiff  had  no  right  to  any 
part  of  that  fund.  The  other  answers  are 
substantially  theanme,  except  that  in  one 
estoppel  is  pleaded,  on  tbe  ground  that, 
plaintiff's  claim  not  having  been  budgeted 
at  tbe  time  tbe  annual  budget  was  adopt- 
ed, but  afterwards,  by  special  ordinance,  it 
woa  without  right  to  recover.  J.  Tupper, 
alleglDg  that  he  Is  a  creditor,  and  that  be 
owns  taxable  property  In  New  Orleana 
and  pays  taxes  thereon.  Intervened,  and 
opposed  the  claims  other  than  plaintiffs. 

Facts  in  the  case:  A  few  facts,  gfeneral. 
and  applying  to  all  claims,  will  be  stated 
at  this  time.  The  statement  of  the  others 
will  be  made  in  considering  the  respective 
claims.  It  Is  eoncerled  by  all  parties  that 
the  reserve  fund  for  1887  is  insufllclrat  to 
satisfy  all  claims  appropriated  against. 
None  of  the  claims  are  for  permanent  Im- 
provements made  in  1KH7,  except  part  of 
that  of  plaintiff,  amounting  to  f36,17:{.58, 
and  the  claims  ol  J.  W.  Adams  and  that 
of  tbe  Mllner  Coal  A  Railroad  Company. 
The  two  last  are  opposed  as  nut  being  lor 
permanent  Improvements.  Before  consid- 
ering the  claims  aeparately,  certain  qnea- 
Uons  of  law  will  be  diseuased:  Ptrart, 
whether  debts  for  permanent  Improve- 
ments of  one  year  can  be  left  unpaid,  and 
the  reserve  fund  for  that  year  applied  to 
tbe  Iropruvements  made  in  another  year. 
It  Is  contended  by  most  uf  the  creditors 
whuse  claims  are  carried  on  the  budget 
that  the  reserve  fund  Is  uncondttloniilly 
placed  at  the  disposal  of  the  city  oouudl. 
to  pay  for  permanent  Improvements,  n-lth- 
out  regard  to  the  year  in  which  a  partic- 
ular work  or  improvement  may  be  con- 
tracted tor;  that  the  "retterve  fund"  pro- 
vision would  be  without  force  If  the  ctiun- 
ell  Is  bound  to  apply  each  year's  reserve 
to  work  to  be  done  In  that  year.  The  de- 
sign of  tbe  legrlslature  to  eradicate  the  cvU 
of  appropriations  and  expenditures  In  ex- 
cess  of  actual  revenue— an  evil  sorely  felt 
during  a  number  of  years  of  extravagance 
and  waste — will  not  be  advanced  by  con- 
struing away  tbe  law  limiting  revenues 
to  tbe  payment  of  tbe  expenditures  to  the 
year  tor  which  they  are  collected.  Act  ;ni 
of  1877  reads,  that  "the  revenues  ul  each 
year  shall  be  devoted  to  the  expenses  of 
that  year,"  (1.  e.,  the  creditors  have  pr^- 
erence  over  the  fund.)  Tbe  reserve  fund  is 
part  of  the  revenue.  It  a  repeal  has  been 
effected  in  so  far  as  relates  to  that  fund, 
why  Is  the  act  not  repealed  In  bo  far  as 
relates  to  the  alimony  of  the  city?  One  Is 
for  permanent  Improvement,  tt^e  other  fur 
the  operative  expenses,  of  tbe  city.  All 
revenues  and  ail  expenses  include  tbe  20 
per  cent,  and  the  80 per  cent.  Tbe  statutes 
have  nut  establlHbed  any  difference  in 
this  respect.  If  tbe  "reserve  lund"  law 
bad  not  been  adopted,  part  of  the  fund 
would  doubtless  be  expended  In  making 
improvements  of  a  permanent  character; 
in  paying  for  them  the  l^mitatlun  act  uf 
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1877  woald  be  enforced.  The  acta  creating 
a  **reBervefand'*  have  only  fixed  the  per- 
centage to  be  taken  Irom  the  revenue  for 
the  parpose.  If  legrislation  had  directed  a 
reserve  fnud  of  6  per  cent,  for  any  special 
purpose  of  alimony,  this  would  not  have 
effected  a  repeal  of  tbe  llmltatlou  In  queti- 
tlon  to  that  extent.  Why  should  It  bedU> 
ferent  when  claims  are  presented  for  per- 
msoent  improvement?  Tlie  first  law  pro- 
TideH  u  limit;  annaal  Htops,— reetis<,  as  it 
were;  settlements.  The  secoDd  provides 
a  reserve  fund.  There. Is  no  conflict;  both 
can  be  enlorced.  There  is  no  repeal  by  im- 
plication. Tbe  arcrament  ab  loeouveutea^ 
ti  dues  not  recommend  Itself  to  special  fa- 
vor. If  there  l>e  Ineonveni«ice  or  annoy- 
ing  hindrances  to  its  enforcement,  we  sin- 
cerely hope  that  It  will  attract  the  atten- 
tion of  the  lefilslatare,  who  alone  are  com- 
petent to  abolish  it. 

Another  question  is  suRgested:  Does 
tbe  adoption  of  the  annual  bndxet  by  the 
council  rmderlt  ImfuaRlble,  after,  to  or- 
der  permanent  Improvements  to  be  made, 
and  paid  out  of  tbe  reserve  fund  for  ttie 
year  in  which  they  were  made;  must  the 
purtlcalar  Impntvement  be  deelfcnated  In 
the  annual  budget?  Act  100  of  18Se  and 
tbe  provisions  of  the  charter,  (sections  64 
and  65.)  obviously  mske  the  30  per  CMit. 
"reserve"  part  of  the  annual  hudset.  In 
effect,  at  least.  Tbe  reserve  la  exdaded 
from  tbe  rute  which  prescribes  from  year 
to  year  that  a  budget  of  reveaues  and  ex- 
peuHes  be  adopted.  This  expenditure  Is 
provided  for  by  the  statute:  the  amount 
and  the  purposes  to  which  It  sltallbeap- 

Elled.  whether  expressed  or  not  in  tbe 
ndjj^et;  it  Is  made  a  partof  the  budget  by 
statute. 

The  claim  of  the  plaintiff,  the  Bari>er 
Asphalt  Pavhic  ^umpany:  This  claim 
has  t>een  proven.  $S,27tf.69  of  tbe  amount 
aredne  for  improvements  in  another  year, 
and  are  not  collectible  out  of  tbe  funds  of 
18K7.  The  remainder  of  tbe  work  was 
performed  as  allem^,  and  the  amount  Is 
due  from  the  "reserve  fund  "  for  that  year. 
Objection  is  made  to  the  payment  of  legal 
Interest  out  of  this  luod.  It  has  been 
twice  decide  1  by  a  unanimous  court  In 
suits  affulnst  the  city  that.  In  tbe  absence 
of  any  stipulation,  nu  Intei'eat  will  be  al- 
lowed prior  to  amicable  demand,  and 
prior  to  funds  being  In  the  treasury  of  the 
city  tor  its  payment.  Foruandes  v.  City 
of  New  Orleans,  42  La.  Ann.  1,7  South. 
Bep.  57;  Fire-Bngfne  Co.  v.  City  of  New 
Orleans,  8i»  La.  Ann.  981,  3  South.  Rep.  177. 
It  only  remains  for  us  to  apply  tbe  princi- 
pie  now  settled  by  Jurisprudence.  Tbe 
rlsht  to  recover  le^al  Interest  dates  from 
the  time  the  city  has  the  needful  amount 
to  pay  and  defaults  In  payment.  The  op- 
posing creditors  urice  that  the  elaim  of 
plaintiff  for  Improvement  made  In  1887 
was  not  carried  on  the  annual  bqdget; 
that  therefore  it  cannot  recover.  The 
contract  was  made  In  that  year  and  the 
Improvements  ordinances  were  adopted 
as  required.  We  haw  abwidy  passed 
upon  the  question. 

The  claim  of  G.  J.  Fayssonx :  This  claim 
dates  from  1H82.  Tbe  contract  for  parlnff 
streets  named  was  made  in  conformity 
with  Act  78  of  iB7S»  aod  It  stipulates  that 


the  cost  of  the  pavement  should  be  paid 
by  the  city  in  part,  and  tbe  balances  by 
the  owners  of  property  fronting  on  tbe 
street,  and  that  the  city  should  not  be 
held  liable  or  responsible  for  tbe  failure  of 
the  contractor  to  collect  from  the  front 
proprietor.  Tbn  dty  paid  Ite  portion; 
Bome^of  the  tax-payers  resisted  payment; 
suits  were  brought.  One  of  these  suits 
was  brought  here  on  appeal.  Fayssoux 
V.  Chaurand,  36  La.  Ann.  547.  The  plain- 
tiff then  brought  suit  against  the  city 
of  New  Orleans,  and  claimed  from  the  city 
amounts  be  had  failed  to  recover  from  tbe 
property  owners.  The  city  answered  that 
It  was  In  express  terms  stipulated  In  the 
contract  that,  on  failure  of  the  contractor 
to  collect  from  the  front  proprietors,  tlie 
city  was  not  to  he  held  responsible.  The 
city  also  pleaded  prescription.  Judgment 
was  rendered  July  .*t,  18S5.  in  favor  of  the 
city,  rejecting  plslntlff's  demand,  reserv- 
ing, however,  to  plaintiff  the  right  to  take 
up  and  repossess  himself  of  the  material 
used  In  proportion  to  the  whole  amount 
of  the  paving  done  by  him.  There  was 
absence  of  appeal.  The  eltyconncil  in  No- 
vember of  that  year  passed  an  ordinance 
a[ipropriatlng  from  the  "reserve  fund  "of 
IKKt  for  its  payment.  It  not  having  been 
paid  from  that  fund,  It  was  budgeted  to 
be  paid  oat  of  the  "  reserve "  of  iN-s?.  No 
part  of  tbe  Improvement  was  made  that 
year,  and  therefore  the  claim  has  no  pref- 
erence over  Its  revenues.  The  plaintiff 
t  before  this  court  applies  to  have  the  Judg- 
j  meat  appealed  from  amended  In  so  far  as 
it  falls  to  decree  that  this  claim  Is  IDegul 
and  constitutes  no  part  of  the  valid  In- 
debtedness of  New  Orleans.  Tbe  question 
I  relates  tn  the  authority  vel  aoa  of  tlie 
citycimncll  to  assume  the  payment  of  this 
claim.  The  council  passed  ordinances  to 
assume  tbe  debt.  We  have  granted  to 
plaintiff  all  It  prayed  for,  by  excluding 
this  claim  from  any  preference  over  the 
"reserve'Tor  1887.  The  Judge  a  qua,  with- 
out asHignlng  tbe  reason,  did  not  decide 
tbe  qnetttiun.  He  doubtless  deemed  It  nn- 
necessary.  In  this  view  we  agree  with 
him. 

The  claim  of  the  Kosetta  Qravel  Parinir 

&  Improvement  Co.:  This  company  Is 
not  represented  by  counsel  In  this  suit, 
and  no  demand  Is  urged  In  its  behalf. 
There  was  a  contracteiitered  Into  between 
the  city  and  this  company  in  September, 
18^(7.  By  mutual  consent  it  was  annulled 
and  another  entered  Into  In  July,  I8f^ 
The  work  was  performed  in  1S88  under  the 
last  contract.  The  company  abandoned 
expressly  all  claims  under  the  annulled 
contract.  The  consideration  for  the  work 
under  the  contract  ot  18S8  was  f 30.000  pay- 
able out  of  the  reserve  fund  for  the  year 
1887,  and  $15,000  out  of  the  suspense  ac- 
count for  1885.  The  reserve  for  18S7  pre* 
sents  the  only  question  Involved  In  this 
case.  Tbe  records  do  not  disclose  that 
the  prerequisites  were  not  compiled  with 
prior  to  tbe  contract.  This  claim  has  no 
preference  on  the  revenues  of  1887. 

TbeMiluer  Coal  &  Railroad  Company 
and  tbe  J.  W.  Adams  claims :  The  claim 
of  the  former  la  for  coal  furnished  during 
the  year  18R7,  and  of  the  latter  for  lumber 
furnished  during  the  same  year.  The 
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coal  was  aaed  Id  operatlpv  by  the  draln- 
ItiK  machines,  and  the  lamber  for  general 
repiilrti.  The  reserve  Fund  ia  to  be  used  in 
paylnff  tor  permanent  public  ImproTe- 
mento.  Coal  aaed  In  creating  steam  has 
none  of  tbe  elements  of  permaneiwe.  The 
same  In  true  of  lumber  aiied  In  making 
general  repairs.  The  boanla  used  In  re- 
pairing an  old  bouse,  Dur  the  sleepers  or 
other  timbers  laid  down  In  a  bridge  to  re- 
place decayed  unns,  are  not  permanent 
ImprovementH.  An  Improveuient  Is  not 
permanent  unleas  It  U  duraMe,  distinct, 
and  RUBceptlble  of  identification.  One  gen- 
eration builds  and  leaves  them  to  future 
generaMons.  Id  this  case  the  Improve- 
ments are  notausceptlble  of  Identification. 
At  any  rate  no  proof  was  offered  to  Identi- 
ty them.  The  claim  for  a  Bcbnol-boase  Is 
TlrtuHlly  abandoned.  The  house  has  not 
been  built,  and  Its  construction  does  not 
seem  to  be  contemplated.  Plaintiff  prays 
to  be  paid  out  of  the  "reserve  fund  "of 
1887,  and  that  the  city  be  enjoined  from 
paying  Its  co-defendants  from  t!ie  reserve 
fund  of  that  year.  The  prayer  of  the  pe- 
tition determines  the  character  of  the  ac- 
tion. The  tntervenor  Joins  the  plaintiff  In 
enjoining  thn  payment  of  any  of  the 
claims  of  tbPM  defendants.  The  prayer  Is 
granted,  pxcept  as  to  the  snm  of  $8,279.69; 
except  also  ns  to  Interest  on  the  balance, 
vis.,  96,173.68,  allowed  from  date  of  ma* 
turitr  of  Indebtednens  by  the  decree  of  the 
court  a  qiiA,  but  which  should  be  allowed 
only  from  judicial  demand.  Therefore  the 
Jndgment  appealed  from  is  amended  by 
rejecting  the  demand  lor  Interest  from  the 
reserve  fund  for  1887  prior  to  Judicial  de- 
mand, and  we  DOW  allow  Interest  only 
from  Jndiclal  demand,  and  that  appellees 
pay  costs  of  appeal  In  proportion  to 
their  respective  clainu. 

Bohearlag  rsfawd. 


CiTT  or  New  Oklranb  v.  Firbmrn's  Cbab- 
iTA.Bt.R  Abs'n.   (No.  lO.TlLj 

(Sumreme  Court  of  LouMcma.  April  18, 189L 

S  La.  Ann.) 

PAXMMirn  OK  CORTRACT — RbCOVBXT — P1.BADIKS — 

Atirhints  as  to  Mistakb  OB  Ihjubt. 
1.  This  Is  a  suit  to  recover  oartaln  moneys 

eld  by  the  city  to  tins  defendants  under  a  con- 
tct  with  the  latter  to  extlo^tsh  fires  within 
Ifew  Orleans. 

3.  There  is  10  allegation  that  cbe  money  paid 
ttv  the  ally  was  paid  (□  error,  or  that  any  por- 
tion of  the  serrloe  stipulated  In  the  contract  be- 
tween plaintiff  and  defendant  was  not  efBoiently 
performed,  or  that  the  city  has  suffered  any  in- 
jury or  damage  whatsoever  in  consequence  of  the 
particular  omissions  alleged  In  the  petition. 

8.  To  this  petition  defendant  Interposed  the 
exception  of  no  cause  of  action,  which  was  sus- 
tained, and  the  suit  dismissed. 

4.  The  stipulated  modes  for  the  execution  of 
the  thing  contracted  to  be  done  are  not  the  es- 
sence of  the  contract  The  mode  may  be  waived 
if  the  performanoe  Is  eqaally  aselBoient.  The 
oompensatloD  stipulated  is  still  due  although  ths 
performance  may  have  been  more  econoiDloal 
than  it  would  hare  been  had  the  stipulated  ou>de 
been  followed. 

5.  In  the  acUon  of  repetition,  the  averments 
in  the  petition  must  show  that  what  is  demanded 
has  been  paid  by  mistake,  or  delivered  on  a  con- 
dition which  has  not  been  perfonned. 

(JSyliabuM  by  the  Obiirt.) 


Appeal  from  drll  district  conrt,  pariah 
of  Orleans;  Fbbdkrick  D.  King,  Judge. 

CaHetoa  Hnat,  City  Atty.tfor  appellant. 
White  4t  SHaadBn  and  lu^wnnee  O^Dob- 
Dell,  fur  appellee. 

McEnrrt,  J.  On  the  26th  day  of  Octo- 
ber. 1N8I,  In  accordance  with  the  terms  of 
ordinance  7,a46,  A.  H.,  the  city  ol  New  Or- 
leans entered  Into  a  contract  wltn  the 
Firemen's  Charitable  Association,  provid- 
ing "tor  the  extinguishment  ol  fires  In  the 
first,  Mcond,  third,  and  fonrtb  districts  of 
the  city  of  New  Orieaiis."  The  ordlDaDce 
which  authorised  tbecontractwasentltled 
"An  ordinance  tor  the  eztlngnlshnient  of 
fires  In  the  first,  second,  third,  and  fonrth 
districts  of  the  city  of  New  Orleanti." 
That  ordinance,  which  was  embodied  in 
the  contract,  sabetantfatly,  provided  as 
follows:  Thata  bid  should  besollclted,lD 
accordance  with  section  23  of  the  city 
charter,  for  the  contract  to  extlngnlsh 
fires  In  the  first,  secfknd,  third,  and  fourth 
districts  for  the  term  of  five  years,  from 
the  15th  day  of  December.  18K],  to  the  15th 
day  of  December,  1>M6,  In  conformity  with 
the  terms  of  the  ordinance.  Section  8  ol 
the  ordinance  provides  that  the  flra  de- 
partment Shalt  eomdst  of  a  board  of  con- 
trol and  a  board  of  fire  commlmloners, 
composed  of  five  members:  one  chief  engi- 
neer; at  least  two  assistant  engineera; 
one  foreman  and  two  assistant  foremen 
for  each  company:  nineteen  steam  fire- 
engines;  one  hand-«iglne;  twenty  hose 
carriages;  (onr  hmik  and  ladder  compa- 
nies; and^btportablefire-eztlngalsbers. 
Hectlons  4  to  7  provide  the  kind  of  ap- 
paratus for  extinguishing  fires  to  be  kept 
by  the  contractor,  Sections  H  to  11  define 
the  power  of  the  chief  engineer  and  asHlst- 
ant  engineers  and  other  officers  of  the  de- 
partment, and  provide  for  fnll  reports  to 
tbeclty  conncll  of  the  condition  of  the  de- 
partment, and  the  occupation  and  resi- 
dence of  its  members.  Section  12  provides 
as  follows:  "The  officers  and  empiuyeft  of 
the  steam  fire  companies  shall  be  practical 
and  experienced  firemen.  The  employes 
shall  consist  of  at  least  one  engln«¥r.  one 
driver,  one  fireman,  one  bose^rarrlage 
driver,  and  one  pipeman.  who  shall  be  sta- 
tioned at  the  house  of  said  companv.  and 
shall  be  constantly  on  duty."  Section  13 
provides:  "The  officers  and  employes  of 
the  book  and  ladder  companies  shall  be 
practical  and  experienced  firemen.  The 
employee  shall  consist  nf  at  least  one 
driver,  one  tilierman.  and  four  ladderraen. 
who  shall  be  stationed  at  tnehouseof  aald 
company,  and  shall  be  conHtantly  un 
duty.**  Section  14 provides:  **Tbe <ifTlcera 
and  empinyeaof  the  hand-engine  company 
shall  be  practical  and  experienced  firemen. 
The  employes  shall  consist  of  at  least  one 
driver  and  one  bose-carrlage  driver,  wlio 
shall  be  stationed  at  the  house  of  the  com- 
pany, and  shall  be  constantly  on  duty." 
Section  16  defines.  In  some  particularn,  the 
duty  ol  the  chief  engineer  and  aselstants 
and  board  of  fire  eommlRBioaers.  and  pro- 
vides "that  the  chief  engineer  and  assist- 
ant engineers  and  board  of  fire  commis- 
sionftrs  shall  give  bond  for  thef»lthful  per* 
tormance  of  thelrdutles. "  Section  S5  nro> 
Tides  for  the  alwtloa  of  the  chief  and  aB< 
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Blfitant  enKtneera  and  the  officers  and  em- 
ploy ea  ol  the  variauacoinpaDies,and  glvea 
power  to  the  board  of  fire  conimlfuiloneni 
to  remove  or  dlHmiea  them  from  office  lor 
Tfolatlofc  Hny  part  of  the  ordinance.  Sec- 
tion 2tt  pniTldee  that  the  contractor  shall 
keep  uD  hnnd  aad  ready  for  service  one 
extra  nerrlceahle  eteam  flre-eutclne,  one 
hose  carrfa^,  one  honk  and  ladder  car- 
rlaKe.  fonr  horses,  and  ]0,0<>0  feet  of 
flrMt  quality  hose.  Section  27  provides 
''that,  npon  the  adjndlcatloo of  the  con- 
tract, the  contractor  shall  elect  a  board  of 
lire  eoniralsslonera,  conslstlne  of  five  prac- 
tical and  experienced  Qreinen.  nnd  submit 
the  same  to  the  city  council  tor  eondnnu- 
tUm.  funr  of  whom  shall  be  residents  of 
the  four  fire  distrlcta.  respectively;  and 
•aid  Rommlafrioners  shall  hold  office  for 
one.  two,  tbr3e,  foar.  and  five  years,  to 
t»e  determined  by  lot  upon  their  appotnt- 
ment.  the  senior  member  In  ag«  to  be  ex 
o/t^p/ochalrmun."  Sectlon28  fclves  to  this 
bonrd  the  power  of  trylnjr,  rtmoTlnf(,  or 
euHpendlng  any  offlcer  or  employe  of  che 
various  compHnlen.  Section  21)  provlrles 
that  "  the  city  council,  upoa  the  adjndlca- 
tlun  of  the  contraet.sball  appoint  a  board 
of  control,  consisting  of  five  membera,  aa 
follows:  Tbe  mayor,  two  presidents  of 
local  iasorance  companies,  and  two  cltf- 
setiH  poHsessed  of  In  their  own  rl^ht  the 
euro  of  SlO.iHM)  In  Improved  real  estate. — 
who  shall  cuntlnne  In  office  tor  the  term 
of  the  contrart.  and  In  case  <it  death  or 
reflifEuatlnn  their  successors  to  beappulnt- 
e(I  In  the  same  manner;  the  mayor  to  be 
ex  oOelo  chairman.  Bald  board  of  con- 
trol shall  have  ff^neral  snperrlsory  power 
over  the  cuutrsftor,  fire  commissioners, 
ant]  attacbfia  of  the  fire  department,  with 
power  to  dismiss  the  fire  commlHsloners 
for  any  Tloln  tlun  of  this  ordinance.  The 
rontractor  shall  famish  the  boanl  with 
a  secretary,  and  such  stationery  as  they 
may  reqtilre,  to  call  meethifira  and  keep 
their  mlnntefl."  SecHon  3U  proTldes  thtit 
the  contractor  shnll  Rive  a  bond  for  $26,- 
<MM>,  conditioned  for  thn  faithful  perform- 
ance of  the  contract.  Section  U4  ^ves  the 
adinlnlstratur  of  commerce  supervision 
over  the  fire  department,  and  makes  it  his 
dnty  to  report  quarterly  npon  the  efficien- 
cy or  Inefficiency  of  said  department. 

The  contract  recites  the  advertlHcment 
for  hilts  under  the  ordinance,  and  the  tact 
that  the  Firemen's  ('harltable  AssfK'latlun 
was  the  lowest  bidder,  for  the  price  and 
anrn  of  $S0O,i)OO,  at  tbe  rate  of  $16<i,00(l  per 
annum.  The  contract  aIt>o  sets  out  ordi- 
nance 7,88S,  A.  S.,  acceptlne  the  bid. 
That  ordinance  Is  as  follows:  "fie  It  or- 
dained, that  the  hia  of  the  Firemen's 
Charitable  Aasoclatlon  of  New  Orleans,  of 
^IfiO.OOU  per  annum,  for  the extintfuishment 
of  fires  under onllnunce 7,846,A.  8.. be,  and 
the  same  Is  hereby,  accepted."  The  con- 
tract thus  entered  Into  ran  to  expiration. 
New  bids  were  then  called  for  covering 
the  period  from  the  l&th  day  ot  December, 
188ft.  to  the  15th  day  of  December,  18Ul. 
A  bid  havlnfc  been  made  by  the  Firemen's 
Charitable  Association  for  this  new  con- 
tract, that  bid  was  ultimately  accepted, 
under  che  terms  of  an  ordinance,  18tM),  C. 
C,  tbe  title,  preamble,  and  first  section  of 
which  ordinance  are  as  follows:  "An  or- 


dinance extending  for  a  period  of  flra 
years,  endlnx  December  16tb,lH81,  the  con- 
tract with  the  Firemen's  Charitable  Asso- 
ciation for  the  extlDgnlsb  meat  of  fires  In 
the  first,  second,  third,  and  fourth  dis- 
tricts of  th"*  city  of  New  Orleans,  under 
ordinance  7,S4tf,  A.  S.,  with  certain  modifi- 
cations herein  speelfted.  "Whereas,  the 
proposition  ot  the  Firemen's  Charitable 
Association  nf  this  city  for  the  exttnKulsh- 
men-t  ot  fires  la  considered,  in  point  of 
economy,  far  more  desirable  than  the 
proposal  snbmltted  under  the  terms  ot 
the  specifications  adopted  hy  the  council, 
and  under  which  the  Firemen's  Charitable 
Association  presented  tlm  lowest  bid,  to- 
wit.one  hundred  and  ninety  thousand  dol- 
lars: and  whereas,  the  fioaudal  condition 
ot  theclty  will  not  permit,  ordoes  not  war- 
rant, any  Increase  of  appropriation  for  tbe 
purpose,  and  consideriuK  tlte  eft^rlency  of 
the  service  rendered  by  the  Firemen's  Char- 
itable AsROclatlon  In  the  carrying  out  of 
Its  contracts  In  the  past  as  sufficient  evi- 
dence of  Its  good  faith  In  the  future: 
Section  1.  He  It  ordained,  that  ordinance 
7.340,  proTlding  tor  the  extinguishment  ol 
fires  In  the  first,  second,  third,  and  lonrtb 
districts  ot  thl8clty,be,and  tbe  samels  here- 
by, re-enacted  for  the  term  of  flveyears,  end- 
ing December  15th,  1891,  and  that  the  con- 
ditions and  obligations  Imposed  by  said 
ordinance  be  extended  durliiK  ^nld  period 
for  the  sum  and  price  ot  one  huudrtid  and 
sixty  thousand  dollars  per  annum,  with 
the  following  alterations  and  modifica- 
tions.'* Tbe  ordinance  then  modifies  the 
onllnnnce  nnder  which  the  first  contract 
was  made,  No.  7,3M,  In  some  minor  de- 
tails: changes  the  board  ot  control  by 
providing  that  It  shall  consist  of  three 
presidents  of  local  insurance  companies, 
not  connected  or  Identified  with  the  con- 
tractor or  contractors,  and  two  cltlsens, 
not  connectetl  with  the  contractor  or  con- 
tractors, who  pay  taxes  on  at  least  f  10,000 
otlmproved  real  estate  In  their  own  right, 
and  In  case  {>f  the  death  or  resignation  of 
any  member  of  the  board  of  control  their 
BwccesHOrs  to  be  elected  by  the  city  ronn- 
cll.  On  the  10th  day  of  June,1887,theFlre- 
nien's  Charitable  Association,  the  con- 
tractor, transferred  ita  apparatus  and 
rights  ot  all  kind  under  the  contract  to  a 
new  corjioratlon,  the  Firemen's  Charita- 
ble AsPOL-lation  of  New  Orleans,  which  had 
been  Incorporated  nnder  the  general  laws 
of  this  state;  tills  last  corporation  being 
the  defendant  In  this  case.  The  Firemen's 
Charitable  AsBoclation  of  New  Orleans  Is 
the  successor  ot  the  Firemen's  Charitable 
Association.  The  peClthin  of  the  plaintiff 
avers  that  by  the  contract  the  contractor 
was  required  to  keep  employee  In  Its  serv- 
ice aggregating  124  men,  and  that  Instead 
ot  this  number  the  defendant  asaot-iatlon 
had  in  Its  employ  during  tbe  continuance 
of  Its  contract  not  more  than  70,  thus 
avoiding  an  outlay  of  f 25,920;  that  there 
wae  n  failure  on  the  part  of  the  defendant 
to  keep  at  Mllnerburg  the  number  ot  men 
and  horses  required  by  the  contract,  and 
an  expenditure  ot  $8,800  was  thus  avoid- 
ed ;  that  the  defendant  failed  to  keep  tha 
required  amount  of  hose,  there  being  a  de- 
ficiency of  4,750  feet,  worth  f 4,275. 
The  mere  statement  of  tlifi  case  la  suffl- 
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ol«nt  to  ahow  that  the  dlsmlBHil  of  the 
suit  by  the  dlstriet  court  on  the  Mceptlon 
ol  no  cauHO  of  actluo  whb  proper.  The  or- 
dinauce  aotboriied  a  contract  to  be 
awarded  to  the  lowest  bidder  to  extin- 
Kolah  fires  in  tbedistricts  named  Id  thu  or- 
dinance. The  ordinance  required  the  con- 
tractor to  keep  op  Its  equfpmeats  toa  cer^ 
tain  standard,  so  as  to  Insure  a  faithful 
performance  of  the  contract.  A  bond  was 
also  exacted  for  this  purpose,  and  a  board 
of  coministilonera  watt  deBlgnated  in  each 
contract  to  see  to  Ita  faithful  perlormance. 
There  1b  no  averment  In  the  petition  that 
the  flreH  were  not  extinffaiHhed  as  required 
by  the  contract,  or  that  the  Are  depart- 
ment, under  the  control  and  manaRement 
of  the  defendant  association,  was  not  offl- 
clent.  The  city  of  New  Orleans,  during  the 
existence  of  the  contract,  made  regular 
payments  as  they  fell  due.  The  petition 
does  not  disclose  any  damafce  suffered  by 
the  city  in  consequence  of  any  viola  tlun  of 
the  contract.  It  had  nothing  to  do  with 
the  payments  made  to  the  employee,  or 
foi  payments  of  money  for  equipments. 
These  expenses  were  borne  by  the  associa- 
tion, and  the  money  paid  on  the  contract 
was  not  destined  for  any  particular  pur- 
pose except  for  theextlnguishmeutof  Hres. 
The  action  brouKht  by  the  city  Is  one  of 
repetition,  by  which  a  person  demands 
and  seeks  to  recover  what  be  has  paid  by 
mistake,  or  delivered  ouacoaditlon  which 
has  not  been  performed,  fn  order  to  en- 
title a  pa'ty  to  recover  back  money  paid 
by  mistake.  It  must  have  been  paid  by 
him  to  a  p«!rsou  to  whom  he  did  nnt  owe 
it.  Tliere  Is  nu  averment  In  the  petition 
of  plaintiff  to  maintain  the  action.  There 
Is  no  averment  that  the  money  was  paid 
throuKh  error  In  law  or  fact*  or  that  it 
was  delivered  on  a  condltloo  which  has 
not  t>een  performed.  Tiie  condition  was 
the  extinfrolsliment  of  fires  In  certain  dis- 
tricts of  the  city.  From  the  nhsence  of 
any  averment  in  the  petltlou  that  thefires 
were  not  exttngulMheil,  and  from  thedocu- 
ment^  annexed  to  the  petition  particular- 
ly attirmiitg  that  this  condition  was  per- 
formed, we  are  u(  opinion  that  the  main 
purpose  of  the  contract  was  faithfully 
executed.  The  complaint  Is  to  the  defi- 
ciencies in  the  minor  parts  of  the  contract, 
relating  to  the  employinent  of  a  certain 
number  uf  men  and  the  use  ol  equipuietits. 
DnrloK  the  px^cution  of  the  contract  the 
city  aocepted  the  fire  department  tendered 
by  the  association  with  the  alleged  defl- 
ciencies.  The  city,  therefore,  has  du  Just 
cause  of  com  plain  t.  nnless  It  can  show  some 
damage  from  the  failure  of  the  asftoclatlun 
to  carry  out  it»  coutrnct  by  reason  of  the 
allef^  dedcleociea.  Jadgment  alflnned. 

Rehearing  refnaed. 


Lbbim  Jb  Co.,  Limited,     Hardt,  Treas- 
urer. (No.  10,687.) 

Oumreme  Oourt  of  LouiaUma.  Usy  11,  ISU. 
^  48  Lo.  Ann.) 

pBSAosirnoir  or  Taxes— Tax-Patbrs^Bioht  or 
Action — Lichcs. 
X.  The  privileges  sod  mortgages  securing  the 
payment  of  olty  taxes  are  prescriptlble,  bat  the 
lues  srs  thenuelvas  impresurlplibM^ 


9l  NotwlthstsndlDg  taxUena,  privileges,  and 
mortgages  are  prescribed,  the  property  assessed 
remains  subject  to  seizure  In  the  eoforued  colleo- 
tion  of  taxes  tboreon. 

8.  It  is  s  condition  preoedent  to  Uie  exercise 
of  the  tax-payer's  right  of  actioo  in  a  oourt  of 

eitice  that  previous  and  timely  effort  shoold 
ve  been  made  on  his  part  to  have  the  board  ot 
assessors  make  an  alleged  oorrectiou  while  the 
matter  was  yet  in  their  hands  and  tudw  tJtolr 
control. 
iSi/llabua  by  0m  Coutl) 

Appeal  from  ctvil  district  eonrt,  parish 
of  Orleans;  Fricdrrick  D.  Ki.vo,  Judge. 

Benjamin   R.  Formnn,  for  appHlnnt. 
WaUer  B.  Sommervillft,  Amt.  City  Atty.. 
CHrietoa  Hunt,  City  Atty.,  of  conosei,) 
or  appellea. 

Watkins,  J.  This  Is  aa  Injunction  suit. 
In  restraint  of  an  advertised  sale  of  certaio 
real  estate  of  plaintiff,  for  the  BHtisfse- 
tion  of  city  taxes  of  the  years  IKKU,  iMSl. 
]KM>,  and  18K7.  The  iujunctlon  rests  on  the 
following  grounds,  vis.:  (1)  That  the 
taxes,  tax-liens,  and  tax  privileges  and 
mortgages  of  said  years,  respectively,  are 
barred  and  prescribed  by  8.5,  and  10  years; 
and  that  the  plaintlffacquiretl  the  property 
In  question  free  ol  any  such  Ileus,  privi- 
leges, and  mortgages,  if  not  prescriheil. 
becaiise  of  same  not  havlngbeenso  record- 
ed as  to  affect  same  therewith.  (2)  That 
said  property  was  not  lai^ully  asMeHsetl 
for  and  during  any  one  of  those  years, 
the  assessments  as  made  not  having  beea 
made  in  the  names  of  the  true  owner 
thereof.  (.3)  That  the  property,  sale  of 
which  is  enjolneil,  embraces  that  on  whirh 
Is  situated  the  plaintiff's  founiiry  estab- 
lishment, and  tlie  whole  of  which  is  a  t  this 
time,  and  has  been  continuously  sinco 
ISNO,  engaged  In  the  manfactnre  of  machin- 
ery and  agricultural  Impiemenls.  and  Is 
therefore  exempt  from  taxation,  under 
article  19)7 of  thec4mstitutlon.  Tbeclty  de- 
lends  on  thegrounds  (1|  that  city  taxes  are 
imprescriptible;  (2)  that  though  the  tax 
liens,  privileges,  and  mortgages  securing' 
the  taxes  of  ail  of  those  years,  except  the 
year  IN87,  are  prescribed,  yet  the  rity  is  eo- 
tlt)e<l  to  selie  and  sell  the  pn>perty  that 
wasasRessed:  (8 >  that  after  the  Intise  (rf 
the  time  designated  by  law  it  Is  too  lata 
for  a  tax-payer  to  be  heard  to  urge  com- 
plaint of  Incorrect  or  erroneous  assess- 
mentH,  unless  he  has  complied  with  the 
condititin  precedent;  (4)  that  in  the  plaiii- 
tlff's  contract  of  purchase  it  nasunieil  tlie 
payment  ol  said  taxes,  If  the  property  was 
held  not  exempt  under  Const,  art.  207 ;  (5> 
that  thetax  denoailna  ted  the  tax  of  isso" 
was  levied  In  the  month  of  December.  1ST9. 
nuder  an  assessment  made  in  1N79.  and, 
for  tliat  reason,  it  was  not  affected  by  the 
constitutional  exemption  relied  upon.  Id 
Succession  of  Stewart,  41  La.  Ann.  \'2S,  6 
South.  Rep.  587,  ail  the  statutes  cited,  and 
thecons*^itutional  provisions  relied  upon, 
were  thoroughly  examined  and  analyml. 
and  WB  decided  that  city  taxes  were  im- 
prescriptible, though  the  liens,  privileges 
and  mortgnges  securing  same  were  pre- 
scriptible,  Succession  of  Uercler,  43  La. 
Ann.  lia5.  8  South.  Rep.  782;  City  of  New 
Orleans  v.  Wood,  84  La.  \nn.  732:  Riv- 
ers V.  New  Orleans,  42  La.  Ann.  1196.  8 
South.  Kep.  4M.  But,  nutwlthstauUtas 
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the  tax  priTilPccfl  and  mortgaeea  have 
become  prescribed,  the  city  has  the  right 
to  proceed  agaiiiBt  the  property  asHeefed 
for  the  purpose  ol  realising  the  taxes 
themselTes.  Oteri  r.  Parker,  42  La.  Ann. 
S74.  7  SoDth.  Rep.  670;  Succession  ol  Mer- 
cler.  42  La.  Ana.  1136.  8  South.  Kep.  7S3; 
State  T.Meyer,  41  La.  Ann.  496, 6  Runth. 
Rep.  690.  It  la  not  claimed  that  the  plain- 
tiff eTer  took  proceedlnsR,  In  conformity  to 
Bpedal  statutes  on  tbesiihlect,  to  have  the 
aaaemments  ol  the  several  years  desl^rnat- 
ed  altered  so  as  to  conform  to  the  facts 
allRKed,  and  It  Is  now  too  late  for  the 
plaintiff  to  hare  It  done.  It  Is  a  coiidiUon 
precedent  to  the  exercise  of  thla  right  of 
action  In  a  court  of  justice  that  a  previous 
and  timely  effort  should  be  made  on  the 
part  of  the  tax-payer  to  have  the  board  of 
HHHeasoni  make  the  correction  while  the 
matter  was  yet  In  Its  hands.  Shattuck  v. 
New  Orleans,  39  La.  Ann.  206,  1  Soath. 
Bep.  411 ;  Oteri  v.  Parker.  42  La.  Ann.  874, 
7  Sooth.  Sep.  670;  Insurance  Co.  v.  Levi, 
42  La.  Ann.  482,  7  South.  Rep.  626;  Galfher 
T.  Green, 40  La.  Ann. 864,  4  South.Brp.  SIO; 
Bed  Rirer&  Coast  Line  v.  Parker,  41  La. 
Ann.  li>46.  6  Soutft.  Btp.  S96. 

The  only  remaining  question  relates  to 
theconNtitutlunal  exemptltm,  and  as  there 
la  asuggestion — made,rorthe  first  time,  In 
supplemental  briefs.  It  is  true— that  a  com- 

Eromlae  had  been  ^ected,  pendente  lite, 
etween  the  plaintiff  and  the  city,  respect- 
ing alt  th/«  taxes  except  those  of  18S0,  and 
without  the  knowledge  of  counsel  on  ei- 
ther side,  we  are  of  opinion  that  the  cause 
should  be  remanded,  partlcnlarly  In  view 
of  the  fact  that  counsel  on  both  sides  ex- 
preas  a  wllllnffness  that  It  should  be  re- 
man«1ed.  Reserving  all  the  rights  of  both 
parties.  It  Is  ordered  and  decreed  that  the 
IndgiDPnt  appealed  from  be  annnlled  and 
reversed ;  and  It  Is  farther  ordered  and  de- 
creed that  the  cause  be  remanded  to  the 
court  s  qn&,  to  be  therein  proceeiied  with 
according  to  law  and  the  views  herein  ex* 
presaed,  the  plaintiff  and  appellant  to  pay 
the  coats  of  appeal,  and  thoaa  of  the  lower 
coart  to  await  flnal  Jndgment  tfaweon. 


Statb  ex  rel.  Bothick  et  aJ.  v.  Voorbies, 
Judge.  (Nu.  10,868.) 

{Su-prmu  Oovrt  of  LouiHana,  June  12, 18n. 
48  La.  Ann.) 

Warr  or  Fbohibitiof— OiLLine  VutiLi  Mmwrrtm 

OF  ZSTTEXDIOTBD  FSISON. 

1.  The  supreme  coart  will  not  tssve  writs  ct 
prohibltioii  aod  mnndamut  to  «  district  judge  hav- 
ing probata  Jurisdiction  to  prevent  him  from  caus- 
ing to  be  held  a  family  meetins,  oomposed  of  per- 
soDsdesif^oatedby  him,  onbehalfofan  interdicted 
person,  and  to  command  him  to  appoint  as  mem- 
bers oi  such  meeting  persona  whom  he  basdecided 
should  not  form  part  of  it  The  remedy  would 
be  appeal. 

a.  Be  has  Jnriadlofeion,  sad  can  exenlBe  It 
with  proper  discretion.  Toe  act  Is  not  ministe- 
rial ia  character. 

S.  Should  the  Jnd^e  fall  to  do  as  he  should 
do,  the  aggrieved  woald  not  be  left  without  other 
adequate  remedy. 
iSyUabtu  by  the  Court) 

Aagmtva  StrrnAu,  for  relators. 

Brbuddrs,  C.  J.  This  ia  an  application 
for  writs  of  prohibition,  maadtuaua,  and 
T.98o.no.l5— 31| 


eertiomti.  The  relatora,  wbo  are  a  Bot» 

and  the  sona-ln-Iaw  pf  Thomas  W.  Both- 
Icli,  an  Interdicted  person,  complain  tJiat 
the  district  Judge  has  declined  tu  appoint 
them,  as  members  to  compose  a  family 
meeting,  to  be  held  for  the  purpose  of  se- 
lecting a  proper  one  to  take  charge  of  th» 
person  and  property  of  the  Interdicted, 
and  that  he  fans  appointed,  to  thrtr  ex- 
cloaton,  eight  persons,  who  are  said  to  be 
friends,  to  constitute  soch  fnmlly  meetins 
for  the  object  In  view.  The  relators  have 
annexed  to  thtilr  petition  a  copy  of  the- 
reasons  assigned  by  the  district  judge  ia 
snpport  of  his  eonclaslons.  The  charge  la 
made  against  the  district  judge  that,  lo 
acting  as  he  han  done,  he  has  niiur)>ed  ju- 
risdiction, and  he  should  be  compelled  to 
appoint  the  relators  as  members  of  tl)» 
meeting  to  t>e  held.  The  reasons  set  forth 
In  the  opinion  of  the  district  Judge  may  be- 
good  or  bad.  With  this  we  have,  at  pres- 
ent, no  concern.  The  relators  Invoke  the 
exercise  of  onr  anpervlaury  JnrisdlctluD 
under  Act  90  of  tfae  conetltatlon,  but  they 
are  not  entitled  to  it.  The  powers  of  thl» 
court,  under  that  conservative  provision, 
can  be  successfnlly  sought  only  in  caues  In 
which  a  court  has  nu  jurlsdlcciun,  or  ex- 
ceeds the  bounds  of  Us  authority,  or  re- 
fuses to  periorm  a  ministerial  duty,  nr  hae 
proceeded,  notwithstanding  valid  objec- 
tions. In  a  matter  before  It,  In  utter  dis- 
regard and  violation  of  the  forms  pre- 
scribed and  required  by  law.  In  the  pres- 
ent lueta  nee.  It  la  hcyoud  dlncuKRlun  that 
the  court  over  which  the  district  judge- 
presides  Is  vested  with  probate  jurisdic- 
tion, and  as  sach  Is  competent  to  order  a 
family  meeting  to  be  held,  to  pass  npoir 
matters  affecting  the  Interests  of  Interdict- 
ed  persons,  and  to  that  end  to  determine 
and  designate  who  shall  or  shall  not  com- 
pose the  same.  In  doing  so,  he  exerclnes  a 
judlrlal  discretion,  and  does  not  perform 
a  mere  mtnlsterial  act.  Had  the  diRtrlct 
judge  absolutely  declined  to  convoke  a 
family  meeting.  In  a  case  In  which  ona- 
shonld  be  called,  be  might,  on  a  proper 
showing,  be  compelled  hy  mandamua  to 
act ;  but  this  Is  not  the  case  now  present- 
ed. The  attempt  Is  to  have  this  court,  in 
a  maadamua  proceeding,  review  his  Judg- 
ment touching  the  composition  of  the- 
family  meeting,  and  thus  convert  that 
form  of  proceeding,  so  as  to  perform  the- 
fnnctlons  uf  an  appeal,  whi«h  cannot  be 
done.  Tfae  apprehensions  that  wrong  and 
Injury,  Irreparable  In  character,  will  be 
done  the  relators.  It  the  order  of  the  judge- 
is  carried  out  by  the  holding  of  the  fam- 
ily meeting,  composed,  as  he  directs  that 
It  should  be,  may  prove  without  founda- 
tion. It  ahoukl  not  be  forgotten  that 
nemo  A  acres  viveiiHa,  aod  It  should  be- 
b(H^e  In  mind  that  the  persons  appointed 
by  the  Judge,  In  meeting  assembled,  may » 
at  least  as  a  poseibility,  come  to  a  con- 
clnslon  favorable  to  the  relators,  who 
then  would  have  premnttirely  complained. 
Should  It,  however,  happen  that  the  re- 
verse takes  place,  and  that  an  Improper 
person  Is  selected  and  recommended,  the 
relators  will  not  be  1^  without  a  remedy 
by  opposing  the  appointment.  Itcanncit 
be  assumed  that  the  district  judge  will  ar- 
bitrarily disregard  «acb  ovpoaltloni  Iff 
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■foaiided ;  but,  were  be  to  ait,  the  relators 
■«onld  brlnfc  np  h\9  rnllng  for  review  to 
thift  court,  together  with  all  preliminary 
-decrees,  conducive  to  the  appulntinent  of 
a  curator  to  the  person  anrt  property  of 
the  Interdicted.  It  will  be  then  time  to 
•conRlder  and  determine  ullthe  conteotionti 
■on  the  subject.  There  is  no  apparent  rea- 
son to  snppuse,  at  the  present  etaee,  that 
the  person  to  be  recommended  and  ap- 
pointed, wben  qualtflt^,  will  disregard  hia 
OHth  and  bond,  and  prove  derelict  to  the 
dutleH  liopoaed  upon  him  by  law,  eo  as  to 
wronK  and  Injure  the  interdict,  or  those 
who  may  bare  an  eventual  interest  In  hie 
'property;  bat,  were  pQch  unfortunately  to 
be  the  case,  od  proper  representation  and  • 
proof  by  oneln  aathorlty.thedlatrict fudge, 
who  Is  the  tutor  of  tutors,  the  curator  of 
-cnrators,  who  Is  clothed  with  ample  pow- 
ers tOKuard  af^nlnst  apprehended  evil  and 
to  remedy  actual  wrong,  would  no  doubt 
not  fall  to  exert  those  powers  In  a  proper 
manner,  for  the  protection  of  the  coo- 
-cerned.  This  application  does  not  present 
OrCaHeln  whiuh  the  writanked  ean  be  al- 
lowed. It  Is  therefora  ordered  that  the 
^application  berefnsed,  with  costs. 


State  V.  Wilson.  (No.  10,862.) 

{Supreme  Court  of  LouUlana.    May  18, 1891. 
48  La.  Aon.) 

HOHICIDB— EviDBKCB  OP  TBBBaTS. 

1.  FrevIoQS  threiita  of  the  deceased  against 
'the  defendant  ara  not  sdmiBsIble  In  twldeoce 
when  the  homicide  Is  the  result  of  the  Invitation 
■of  tho defendant  to  theaocused  to  flfchtwlth  blm. 

S.  Prevloiu  threats  of  deceased  against  de- 
fendant are  not  admissible  in  evidunce  anles« 
Bome  threat  or  hostile  demonstration  had  been 
made  by  faim  asainstdefendanton  the  Inunediate 
■occ-asion  of  the  homicide. 
{Syllabua  by  Hie  Court) 

Appeal  from  district  court,  parish  of 
iFlaquemlnes;  A.  E.  Livauoais,  .ludge. 

i''rAm'/8//orj'and  Cbhrtes  J.  Qaatbreaux, 
■for  appellant.  Walter  H.  RoigerSt  Atty. 
•Cten.,  tor  the  State. 

McBnrrt.  J.  The  accused  was  Indicted 

^for  manslaughter,  tried,  convlcte<l.  and 
sentenced  to  Imprisonment  at  hard  labor 

■fur  five  years.  He  has  appealed  from  the 
verdict  and  sentence.   This  case  comes  up 

■on  a  bill  of  exception  taken  to  the  rul- 
iDg  of  the  trial  judge  in  excluding  test!- 
niuny  as  to  previous  threats  of  thede- 

•ceased  agaJnst  the  defendant.  In  the  mo- 
tion for  a  new  trial  the  bill  of  exception 
was  reserved,  and  the  exclusion  of  the  evi- 

•-dence  was"  urged  as  a  reason  for  a  new 
trial.  In  his  reasons  for  overruling  the 
motion,  the  trial  Judge  says  "that  no 
overt  act  of  violence  was  shown  to  have 
been  made  at  anytime  Immediately  pre- 

-eeding  the  homicide;  the  evidence  show- 
ing that  the  deceased  was  not  advancing 
opon  the  accused,  but  following  him  up- 
on his  Invitation  to  fight  on  the  public 

■road, "  It  la  stated  In  the  brief  of  counsel 
for  the  defendant  that,  wben  the  deceased 

-and  the  accused  were  going  to  the  public 
road  to  fight,  the  deceased  made  a  hostile 

-^lemonstratlon  against  the  accused,  of 

rBuch  character  as  to  Impress  him  with 

>tbe  belief  that  bis  life  was  in  danger.   It  Is 


evidmt  that  no  prerlniu  threats  of  the 
deceased  against  the  accused  could  tauve 
any  connection  with  this  last  hostile  dem- 
onstratlou,  if  it  occurred  as  alleged.  It 
sprung  from  the  more  recent  cause.  Incited 
by  the  defendant,— the  Invltatlim  to  the 
deceased  to  fight  with  him.  There  was. 
however,  no  foundation  laid  for  the  In- 
troduction of  the  evidence.  No  threat  or 
hostile  demonstration  had  been  made  by 
the  deceased  on  the  Immediate  occasion  of 
the  killing.  The  evidence  was  clearly  In- 
admissible. State  V.  Jackson, 33  La.  Ann. 
](W7;  State  v.  Cooper,  «a  La.  Ann.  I0f4: 
State  V.  Ricks.  Id.  1088;  Sfate  v.  Vance, 
Id.  1177;  State  v.  St.  Qeme.  Si  La.  Ann. 
802;  State  v.  O'Orady,  Id.  S7U;  Stat»  v. 
Robertson, 80 La.Ann. 341;  Statev.  Burns, 
Id.  679;  State  v.  McCoy,  29  La.  Ann.  6»3; 
State  Ort^or,  21  La.  Ann.  478;  State  v. 
Brlen,  10  La.  Aon.  458;  State  v.  D'Angrio, 
9  La.  Ann.  46;  State  v.  Ghandlw,  6  La. 
Ann.  489.  Judgment  affirmed. 


Warb  v.  Brrlin.  (No.  10,842.) 

(Supreme  Court  of  Louisiana.  April  27, 1891. 
43  La.  Ann.) 

Rescission  ov  8ai,b  —  Nicbbsitt  or  TaxDsit— 
Plbadiho. 

1.  Want  of  tender  must  be  pleaded  In  Umlns 

or  specially  pleaded. 

2.  Where  the  party  refuses  to  accept  the 
ootea  representing  the  credit  price,  a  formal  ten- 
der thereafter  is  nnnaoessary. 

8.  Where  it  appears  that  the  defendant  It 
Indebted  for  rent  and  revenues  to  an  amoant 

fireater  than  the  porohase  price  and  tn'^grest  paid 
or  the  property,  no  tender  of  the  pnce  on  the 
part  of  the  plaiiitiff  Is  required  beftwe  tht  Instl- 
Uition  of  the  suit. 
{SyUabua  by  the  Court.') 

Appeal  from  district  court,  parlsb  at 

Avoyelles;  A.  V.  Coco.  Judge. 

Thorpe  A  Petenn&B,  tor  appellant.  E. 
North  CaUotOt  Jr.,  and  J.  H.  Dacoti,  lor 
appellee. 

McEnrrt,  J.  The  plalntin  sold  to  the 
defmdant  two  pieces  of  property  ritnat- 
ed  In  the  parish  of  Avoyelles.  The  flrHt 
comprised  80  acres  of  Improved  land,  with 
a  dwelling-house,  warehouse,  and  out- 
bultdlngB  thereon,  located  on  the  hank  of 
Red  river ;  the  other  a  rail  or  tra  ni  way 
running  from  the  river  to  MarksvHle.  to- 
gether with  the  cars,  mules,  and  other 
equipments  to  operate  the  road.  The 
price  was  95,400,  represented  by  180 notes 
of  f.tOe»ch,  maturing  monthly,  and  secured 
by  mortgage  on  the  property,  wich  8  per 
cent.  Interest  from  date.  The  defendant 
went  Immediately  Into  possession  of  the 
property.  The  plalntlB  was  in  posseiusiou 
of  the  prot>erty  when  he  delivered  it  to  the 
defendant.  Berlin,  the  defendant,  paid 
the  notes  as  they  matured  noCll  October 
20, 1887,  and  be  also  paid  910  on  the  note 
maturing  20tb  November,  1888.  Ue  re- 
fused to  pay  anything  further  on  the  note, 
as  there  was  a  recorded  outstanding  title 
to  the  property  In  other  parties.  The  de- 
lect In  the  title  which  induced  the  defend- 
ant to  refuse  to  pay  any  further  sums  on 
the  price  was  a  recorded  title  to  the  prop- 
erty In  the  name  of  Ewell.  Peace  &  Froth, 
the  vendor  reserving  the  right  to  redeem 
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on  or  bitore  the  lat  Kareh,  1878.  A  few 
days  after  tbia  sale  to  the  above-nanied 
parties  the  sate  was  reoclniled  as  to  the 
railroad,  apon  which  a  murtsafce  for 
91,000  was  retained.  This  mortgage  has 
prescribed.  The  parties  In  whose  aame 
the  title  to  the  property  was  recorded 
when  It  was  sold  to  the  defendant  live  in 
the  same  parish,  and  have  neror  asserted 
any  t^lalin  to  said  property,  or  In  any 
way  dlst orbed  defendant's  possession. 
Friur  to  the  institution  of  this  salt,  which 
1b  to  rescind  tbe  sale  made  to  the  defend- 
aot,  tbe  parties,  plBlntlff  and  defendant, 
spent  niUL-b  tlnm  In  a  fruitless  effort  tu 
cumpromtse  their  differences.  Both  agreed 
as  to  the  resclsatun  of  tbe  sale,  bat  dif- 
fered aa  to  the  terma.  The  plaintiff  de- 
manded the  property  should  be  restored 
to  bim  on  bis  rptnm  of  the  notes  wltb  the 
rent  and  revennee,  and  the  cash  paid  on 
the  price  should  be  credited  on  theamonnt 
dne  for  them.  Tbe  defendant  was  willing 
to  restore  the  property,  but  as  a  condi- 
tion precedent  demanded  the  return  of 
theeasta  he  had  paid  on  Itia  notes,  and  for 
ImpruTements.  whlcb  he  estimated  at 
$900.  Palling  In  an  amieable  settlement 
the  pleintiff  bronKht  this  salt  under  the 
pruvlHions  of  articles  2046.  3046.  and  25«1 
of  the  Civil  Code  to  have  theHaledissolTed. 
la  his  petition  he  demands  to  be  placed  In 
piiSMesHlon  of  tbe  property  on  the  annnl- 
ment  of  the  act  of  sale,  and  substantially 
arers  and  demands  the  relief  he  sought 
by  an  amicable  adjustment. 

The  defendant  avers  that  he  cannot  be 
dispossessed  of  the  prot>erty ;  that  lie  has 
a  right  to  retHln  the  property  until  the 
plaintiff  compiles  with  the  stipulations  In 
the  act  of  sale  under  the  warranty  clause 
In  the  same.  He  pleads  In  reconvention 
for  the  enm  of  $490.  amount  paid  by  him 
to  tbe  plaintiff  on  tbe  purchase  price, 
wltb  le^al  Interest  from  Judicial  demand, 
and  for  the  sum  of  $900  tor  Talnable  Im- 
provements put  by  him  on  the  property. 
In  bin  brief  the  defendant  urges  that  as 
a  prereqaisite  to  the  bringing  of  tbe  suit 
the  plaintiff  should  have  put  hlmln default 
by  offering  to  return  to  bIm  the  amount 
paid  to  tbe  plaintiff  and  tbe  notes  repre- 
senting the  balance  of  the  purchase  price 
of  the  property.  There  was  no  exception 
filed  ailing  a  failure  to  make  tbe  tender, 
nor  was  there  any  special  plea,  either  sep- 
aratdy.  or  In  tbe  answer  that  urged  this 
objection.  It  ta  too  late  to  wait  until  aft- 
er the  trial  to  make  this  plea.  It  should 
have  been  pleaded  specially  or  set  up  in 
7/m/jM.  It  cannot  be  ursecl  In  the  appel- 
late court  for  the  first  tlm'. .  Peremptory 
exceptions  founded  In  lawmust  be  pleaded 
specially.  HlTert  V.  Lacaie.  S  Rob.  (La.) 
357;  Heirs  of  Wood  v.  NlchollH,  88  L«. 
Ann.  746.  In  the  Instant  ease  tbe  rents 
largely  exceed  tbe  cash  paid  by  tbe  defend- 
ant. Tbe  defendant,  before  tbe  suit,  told 
the  plaintiff  he  would  notaccepttbenotes. 
It  was  therefore  an  Idle  ceremony  to  offer 
them  to  bhu.  They  were  tendered  in  open 
court  after  the  Institution  of  the  suit. 
School  Directors  t.  Anderson,  28  La. 
Ann.  789:  Ayniar  t.  Delmas.  Id.  682;  Hl- 
Tert V.  Lacaie,  8  Rob.  (La.)  857:  Nott  y. 
Mareheaseaa,  4  La.  Ann.  844.  Tbe  defend- 
ant does  noc  ask  that  the  plaintiff  beeoni- 


Pjriled  to  give  aeenrity  against  an  erletlon. 
This  relief  could  tie  afforded  under  the 
prayer  for  "general  relief, "  but  this  Is  not 
asked.  8  Rob.  (La.)  357.  Tbe  prayer  (rf 
the  defendant  is  that  he  "do  have  and  re- 
cover judzment  in  reconvention.  In  bis  fa- 
vor and  against  said  James  Ware,  in  the 
sum  of  four  hundred  and  ninety  dollars, 
amonnt  paid  by-respondent  on  the  pur- 
chase price  of  the  property  sned  for,  wltb 
legal  Interest  thereon  from  J  ndl<'ial  dema  nd. 
Prayu  further  for  Judgment  agtiinst  said 
James  Ware.  and. in  bis  favor,  for  the  sum 
of  nine  hundred  dollars,  amount  expended 
by  him  In  valuable  lmproveint;utB  uu  said 
property."  Both  parties  In  tact  demand 
the  dlsaolntton  of  the  stkle.  A  rvatitutio 
In  lutegrum  must  be  made.  The  vendor 
must  return  tbe  portion  of  the  price  paid, 
with  interest  from  the  dateot  payment, 
the  credit  price  represented  by  the  notes, 
and  pay  for  Inipruvements  of  a  perina- 
uent  nature,  and  tbe  vendee  rau»t  return 
the  property  with  Its  revenues.  Civil 
Code,  art.  2013;  School  Directors  v.  An- 
derson, 28  La.  Ann.  789;  UcKensle  v.  Ba- 
con. 41  La.  Ann.  9. 6  Houth.  Rep.  040.  The 
testimony  offered  to  prove  the  reconven- 
tlonal  demand  of  defendant  shows  that 
the  labor  used  on  the  road  was  generally 
tor  nrdiuRry  repairs  and  not  for  Improve- 
ments. The  road  was  received  by  the  de- 
fendant In  good  condition.  He  permitted 
it  to  rundown.  Tberepalrsonthebrldtrea 
rendered  necessary  by  the  overflow  may 
he  r^anled  as  permanent  Improvements. 
These  weru  practically  reconstructed  by 
bands  already  In  tbe  employment  of  de- 
fendant. A  band  wafteuijiloyf ddulngthis 
work.  His  rime  was  divided  between 
handling  freight  and  working  on  the  road 
In  about  equal  parts.  He  worked  by  the 
month,  at  $16  per  mnntb.  The  value  of 
tbe  work  done  on  the  bridges  was  worth 
$16,  exclnsive  of  lumber,  for  which  there  Is 
no  eHtlmate.  The  property  rented  for 
$110  per  month.  This  should  be  tbe  esti- 
mate of  the  value  of  the  property  to  tbe 
defendant  durlne  hfs  occupamy.  It  Is 
therefore  ordered  adjudged,  and  decived 
that  the  Judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  It  te 
now  ordered  and  decreed  that  there  be 
Judgment  In  favor  of  tbe  plaintiff,  decree- 
ing that  the  act  of  sale  entered  Into  be- 
tween plaintiff  and  defendant  on  the  ISth 
day  of  July,  1887.  by  authentic  act  before 
Adolphe  J.  Lafargne,  clerk  of  court  of 
Avoyelles  parish,  be  annulled  and  set 
aside,  and  the  sale  dlffsolved.  And  it  Is 
further  ordered  that  the  property  therein 
described  be  restored  to  the  pkiintiir,  and 
he  be  placed  In  possession  thereof.  It  Is 
further  ordered  and  decreed  that  said 
plaintiff  do  have  and  recover  Judgment 
against  said  defendant  for  the  use  and  <ic- 
cupaney  of  said  property  at  tbe  rate  of 
$:10  per  month  from  tbe  date  of  said  act  of 
sale,  less  the  sum  of  $90  per  month  paid  by 
defendant  on  tbe  purchiise  price  from  July 
20,  1887.  to  October  20. 188H,  and  $10  paid 
November  20,  1888,  with  8  percent.  Interest 
on  each  payment  from  date  of  payment, 
and  a  further  credit  ot  $16  for  Improve- 
ments. And  It  Is  further  ordered  that 
there  be  Judgment  in  favor  of  defendant 
on  bin  reconventlonaldMuand  for  the  park 
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of  the  pnrcbam  price  paid  to  plaintltt.  and 
for  impruvoDiRntB.in  the  ArooDutu  ordered 
tu  be  credited  above  on  the  ludKtnent  In 
favor  of  the  plafiitlH.  CuHtB  to  be  paid 
equally  by  plaintiff  and  defendant. 


STATR  T.  Dunbar  et  al.  (No.  10.718.) 

(Supreme  Court  of  Louistana.  May  IL 1891. 
43  La.  Ann.) 

Obdixaucbb  —  Violation  —  FoinsHMmsT  —  Joem- 
DICTION— Complaint. 
1.  It  Is  unnecessary  for  an  af&davlc  filed 
before  the  Judge  of  a  recorder's  court  In  the  clt> 
of  New  Orleans,  charging  the  violation  of  a  city 
ordinance,  to  set  out  the  charge  In  the  manner  and 
form  and  with  the  ctroamstantiality  of  averment 
that  Is  reqtdsita  la  the  eonfeotion  of  a  orlmiDal 
indictment. 

8.  For  the  punishment  of  persons  otfendioe 
oit;  ordinances  the  power  Is  lodged  in  municipal 
ofllcers,  and  much  must  be  necessarily  left  to 
their  sound  Judgment  and  discretion  in  the  manner 
of  its  eiercise. 
(Suiiabaa  by  the  Court.) 

Appeal  from  recorder'a  court  of  New  Or- 
leans: J.  U.  Landrt,  JndjEe. 

J.  Al.  Pr*tt,  for  appellants.  Carleton 
Hunt,  City  Atty.,  and  Henry  Beaahaw, 
Asst.  City  Atty.,  tor  the  State. 

Watkinb,  J.  In  the  court  of  Rmorder 
IjAnury  au  affidavit  was  made  a»d  Qled 
therein  of  the  following  tenor  and  pur- 
port, Tlx.:  "That  one  Caroltne  Dunbar 
and  one  Lvdia  Dunbar  did  [on]  F'rlday, 
July  25th,  1890,  between  1  and  2  o'clock  p. 
M.,  on  PeterB  avenue,  between  Groen  and 
Georffe  streets,  [and]  within  the  juriMdlc- 
tion  of  this  honorable  court,  then  and  there 
lusttU  and  abuse  affiant,  In  violation  of 
section  9  uf  lity  ordinance  Mo.  8121.  as 
amended  by  ordinance  No.  86x0."  Hav- 
ing l)eeD  arrested  and  brouKbt  before  the 
recorder,  the  defendants  excepted,  and 
moved  to  quash  the  complaint  on  sBveral 
icrounds;  the  only  one  of  which  relied  up- 
on here  being  that  "the  ufllaot  dt>eB  not 
deecrliie  any  offense,  either  under  any 
known  statute  ot  the  state  or  ordinance 
of  the  elty  ot  New  Orleans,  and  It  does 
not  comply  with  article  7  of  the  constiia- 
tlon."  This  demurrer  having  been  over- 
ruled, a  trial  had,  and  the  defendants 
lonnd  frailty,  they  hnve  appealed. 

The  question  argued  tn  tlie  brief  ot  de- 
lendants' counsel  la  that  the  mere  state- 
ment In  the  affidavit  that  the  defondants 
did  at  a  certain  time  and  place  Insult 
and  a busetbe  prosecutor  and  complainant 
Is  insufficient,  because  It  sets  out  merely  a 
legal  conclusion,  and  does  not  set  out  and 
purticulurly  specify  ohe  acts  and  facts 
which  constitute  the  Insult  and  abuse 
which  are  thu  gravamen  ot  the  offense 
charged.  While  It  may  be  true  that  the 
rom  plaint  lodged  with  the  recorder  is 
Informal  and  does  not  contala  the  essen- 
tial averments  necessary  to  the  perfection 
of  an  Indictment  in  constitutional  courts 
of  general  and  unlimited  criminal  Juriedlo- 
tlon,  it  is  a  non  sequitiir  that  it  is  Insuffi- 
cient or  inadequate  fur  the  purpose  of 
such  proceedings  In  a  recorder's  courtt 
notwithstanding  U  be  aconrt  pro  bacvloe 
ot  last  resort.  Id  such  courts  the  tormall- 
tles  of  criminal  procedure  In  courts  ol  re& 
ord  are  dJspenwd  wUb  ex  uweeaitate  r^L 


The  charge  pr^erred  against  the  defend- 
ants was  simply  the  violation  ot  a  munie- 
Ipal  ordinance  which  prohibited  a  dis- 
turbance of  the  good  order  and  decorum 
of  the  community.  For  the  punishment 
of  persons  offending  such  municipal  r^u- 
lations  the  power  is  lodgefl  In  mnnldpal 
officers,  and  mocb  mast  be  necessarily  left 
to  tbdr  sound  jadgment  and  discretion  In 
the  manner  of  Its  exercise.  We  regard 
the  affidavit  to  be  sufficient,  and  the  ap- 
I>ellants*  complaint  unfounded.  Jads- 
ment  affirmed. 


Labouibhb  v.  Orleans  Cotton-Rope 
Manuf'g  Co.   (No.  10,758.) 

(Stmremt  Court  of  jMuisiana.  April  37, 1801, 

43  ha.  Ann.) 

CoaninrAiroa—DiBTRicT  Coorts— jDai8D«;ri(Hii^ 
Joint  Dbbtobs. 

1.  Applications  for  oontinaanoes  on  aocoout 
of  the  absence  of  one  of  the  parties  to  a  suit  is  a 
matter  left  to  the  sound  discretion  of  the  trial 
Judge,  and  will  not  be  Interfered  with  unless 
manifestly  unjust. 

3.  WhCTe  a  case  is  allotted  to  one  division  In 
the  dvll  district  court,  parish  of  Orleans,  and 
a  Judge  In  another  division  takes  Jorlsdietiou, 
and  the  puties  malEo  no  objection,  ft  is  too  lato 
to  urge  the  matter  in  this  court. 

H.  A  solidary  co-debtor  cannot  compete  with 
his  creditor  to  prevent  payment  to  the  latter  of 
the  solidary  debt  out  of  the  proceeds  of  the  prop- 
erty of  the  other  debtor, 
(Syllabus  by  the  Court.) 

Appeal  from  civil  dif<tr]ct  court,  parish 
of  Orleans ;  Francis  A.  Mo^BOB,  Judge. 

Bayae,  Denegrv  &  Bajrne,  for  plalntitr 
apt>ellee.  W,  S  Benedict,  lor  defendant 
appellee.  W.  &  Beaedtet,  ior  Interrenor 
appellant.  Walter  S.  Finney  and  Henry 
G.  MlUer,  for  appellee  Canal  Bank. 

McEnkrv,  J.  Theplaintlff  and  the  Canal 
Banlt,  Judgment  creditors  of  the  dutuodant 
company.  Issued  execntions  on  their  jndg- 
meuts.and  seised  and  sold  the  pmperty  of 
the  company,  Xlieee  Jodgmenta  were  ob- 
tained on  notes  upon  wbicb  J.  B.  I^iande 
was  the  indorser.  Lallande  was  the  presl- 
dentof  thecompany.  He  went  into  insolv- 
ency. After  these  Judgments  were  ob- 
tained, Lallande.  preuldent  of  said  com- 
pany, confessed  JndKment  in  favor  ot  Eu- 
gene Soniat,  the  syndic  ot  bis  insolvency, 
against  said  company  for  a  lariee amount. 
The  confession  of  Judgment,  which  was 
rendAi«d  executory,  was  predicated  upon 
two  Items  ot  Indebted oeHs.— the  Indorae- 
ments  upon  the  notes  ot  the  defend  ant  cum- 
pany,  upon  which  the  plaintiff  and  the 
Canal  Bank  had  obtained  judgments,  and 
for  advances'  made  to  the  defendant  com- 
pany by  Lallande.  The  plaintiS  and  tbe 
bank  each  took  a  ruleon  tbe  sherlQ  to  dis- 
tribute the  proceeds  of  tlie  sale  of  the  prop- 
erty seised  and  sold  under  their  execntions. 
Eugene  Sonlat,  syndic,  filed  a  third  oppo- 
sition, claiming  ttaat,  by  virtue  of  tbe 
Judgment  rendered  on  the  confession  of 
Lallande  In  tarnr  uf  his  insolvency  and 
against  said  company,  he,  as  syndic,  had 
a  priority  on  said  proceeds  over  tbe  seising 
creditors.  The  rnlw  were  made  aboolnte. 
Soniat,  syndic,  appeals.  Tbe  rules  were 
fixed  for  trial,  and  continued  to  anotfaw 
day,  whm  tbay  were  tried.  Tbe  nyndls 
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complains  of  tbe  dental  of  his  application 
(or  a  cuDtlnuanee.  The  groundB  alleged 
are  that  he  waa  an  Important  Tvltnesfl, 
and  that  he  was  absent  on  baslneea  In  a 
neighboring  court  on  behalf  ol  the  Insolv- 
ency. The  routinaance  waH  applied  for 
during  the  coarse  ol  the  trial.  Had  the 
syndic  been  prenent  and  testlfleil,  his  evi- 
dence cunld  have  no  material  bearing  on 
the  case.  He  could  not  establish  an  In- 
debtednesB  when  none  existed,  nor  coold 
hecreutea  privilege  on  a  debt  when  the 
law  allowed  none.  The  trial  JndKe,  how- 
ever, diitpoftee  of  the  whole  matter  In  hlR 
etatement  when  be  says  the  contlnaance 
was  applied  for  to  delay  the  rane.  In 
siK'h  a  case  the  discretion  of  the  trial  Jndge 
win  not  be  Intci-fered  with.  Cameron  r. 
X^aoe,  86  La.  Ann.  716.  The  petition  on 
which  the  eonfewtlon  of  Judgment  was 
haHed  shown  that  the  defendant  company 
owed  LAllande  nothing  as  indorser.  He 
did  Dot  pay  the  notea.  't  he  account  an- 
nexed to  the  petition  Is  not  a  privileged 
claim.  IfBllande.  as  the  indorser  of  the 
notes  glT^n  by  the  company  to  the  plaln- 
tin  and  the  Canul  Bank,  could  not  com- 
iwte  with  them  out  of  the  fund  realized 
from  the  sale  of  the  company's  property, 
as  the  company  was  a  solidary  co-debtor 
with  him.  The  Mutual  National  Bank 
was  alt*o  a  Judgment  creditor  of  the  de- 
fendant company.  The  syndic  complains 
that  the  bank  was  not  madn  a  party  to 
the  rate.  This  Is  a  matter  that  does  not 
concern  the  syndic.  It  waa  the  privilege 
of  the  bank  to  asaert  ItH  own  rights.  It 
is  Ruggested  in  the  brief  filed  by  the  syndic 
that,  ae  the  Heisure  was  made  in  division 
B  of  the  civil  district  court,  no  other  dirls- 
lun  had  Jurisdiction  to  nyulate  the  seis- 
are.  The  civil  district  court  bad  Jurisdic- 
tion of  the  case.  The  divisions  are  parts 
of  the  same  court.  The  objection  made 
comes  too  late.  It  ought  to  have  been 
urged  fo  limine  in  thf  lower  court.  Plronl 
v.  Riley,  89  [^.Ann.  SOS,  1  South.  Rep.  675; 
James  v.  Meyer,  4S  la.  Ann.  — ,  8  South. 
Rep.  676.  Judgment  afflnned. 

Rehearing  refused. 


State  v.  McCartht.  (No.  10,818.) 

(Supreme  Gourt  of  Louigtana.  April  37, 1891. 
4B  La.  Ann.) 

CiumAL  Law — Cohtinhance — Boucide — Evi- 
DEycB  or  Cbabactss. 

1.  Continuances  in  criminal  cases  are  left.  In 
freat  part,  to  the  dlBcretionof  thedistrlct  Judge. 

2.  On  a  trial  for  marder,  it  i»  not  competent 
tat  the  state  to  Intnduoe  evidence  In  tthiei  as  to 
tM  ciharacter  ol  the  person  va  whom  the  offense 
was  oommltted. 

BcBiiDDBz,  C.  J.,  and  WAnmtt  jr.,  dlsseDtlng, 
{SyUabUM  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
Landry;  B.  T.  Lewis.  Judge. 

B.  P.  VeaMte  and  S.  C.  Caatettaaoa,  for 
appellant.  Walter  H.  Rogvn,  Atty.  Gen., 
lor  the  State. 

Bbbaux.  J.  The  defendant  was  lndlct< 
ed  for  mnrdCT.  Be  was  tried  and  con- 
victed, wittaontcapital  punishment.  From 
ft  Jodgmcnt  BsotenciDg  him  to  hard  labor 
tor  Hie  he  prosceates  this  ap[»ea].  (1) 


When  the  case  was  called  for  trial  two 
of  defendant's  witnesses  were  absent.  The 
sheriff's  return  shows  that  one  of  these 
witnesses  was  sick  In  bed;  the  other  in  an 
advanced  state  of  pregnancy.  The  court 
refused  to  Issne  writs  of  attachment  to 
compel  them  to  be  present.  In  ruling,  the 
trial  Judge  states  that  the  first-men tloned 
witness  was  In  a  dying  condition,— a  fact 
established  in  open  court  by  the  statemvnt 
of  a  near  neighbor  of  the  witness,  and 
which  controlled  him  In  refusing  the  writ. 
With  reference  to  the  second  witness,  as 
with  the  flrst,  the  sheriff's  return  made  it 
manifest  that  she  cuuld  not  be  present 
during  the  term  then  being  held.  (2)  The 
d^endant.  Immediately  after  the  court's 
refusal  to  issue  the  writs  of  attachment, 
made  two  motions  for  a  continuance,  each 
baned  on  the  refusal  to  compel  the  attend- 
ance of  these  witnessos.  He  allt^ed,  at 
some  length,  the  facts  he  expected  to  prove 
by  these  witnesses.  The  first  are  alleged 
statements  made  to  the  witness  (the 
mother  of  the  accused)  by  the  debeased 
after  he  had  been  mortally  wounded.  Bv 
the  second  wItneHs  he  expected  to  prove 
that  the  dying  declaration  of  the  deceased 
was  Illegal,  and  could  be  of  no  effect.  He 
also  alleges  that  there  was  no  other  wit- 
ness present  by  whom  these  facts  oouid  bi^ 
proven;  alan  thiit  their  presence  could 
not  be  obtained  during  the  term.  The  re- 
fusal to  grant  the  contlnnance  has  for 
basis  triefaltureof  tbeafHant  to  state  that 
he  could  not  prove  the  facta  sought  to  be 
proven  by  the*  absent  witnesses  by  any 
other  witness  within  the  Jurisdiction  of 
the  court.  The  trial  Judge  states  that  the 
mf>tlon  was  madu  for  delay,  and  that  he 
does  not  believe  in  the  truthfulness  of  the 
affidavit,  and  gives  his  reason  for  disbe- 
lieving its  verity.  (8)  The  court,  while 
the  case  was  beinir  tried,  and  the  wit- 
nesses for  the  state  were  being  examined 
In  chief,  permitted  the  prosecution  to  in- 
troduce te^timouy  to  prove  the  character 
of  the  deceased  as  a  peaceable  and  quiet 
man.  This  testimony  was  ndmltteil  to 
meet  the  plea  of  self-defense.  The  defend- 
ant objected,  and  nnted  that  be  bad  not 
offered  any  testimony  to  prove  character, 
and  that  such  testimony  could  not  be  ad- 
mitted to  meet  anticipated  defenses;  that 
the  teatlmon,v  was  irrelevant  and  Inad- 
misstble,  (4)  The  defendant  charges  that 
during  the  trial,  and  while  witnesses  were 
being  examined,  the  sheriff  and  a  deputy 
occupied  seats  In  front  of  the  Jury ;  in  their 
presence  and  bearing,  suggested  questions 
to  counsel  fur  the  state  to  be  propounded 
to  wlt-DPseea.  He  represents  that  this  par- 
ticipation on  the  part  of  these  officers  had 
a  tendency  to  produce  an  unfavorable  tm- 
pression  against  him.  The  trial  Judge 
states  that  the  aherltr  waa  the  court's  In- 
terpreter at  the  time.  That  It  may  be 
that  counsd  for  ihe  defendant,  who  were 
active  and  watchful, "overheard  what  the 
sheriff  whlsiJered"  to  the  district  attor- 
ney, but  that  he  did  not  perceive  that  it 
was  heard  by  the  Jury.  (5)  The  defend- 
ant complalas  that  he  was  not  permitted 
to  recall  and  examine  a  witness  for  the 
state  some  time  after  he  bad  been  dis- 
charged as  a  witness.  (6)  In  rebuttal  of 
testimony  olferefl  to  prove  the  good  char- 
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acter  of  the  defendant,  the  state  offered  in 
evidence  the  reconlB  nhuwlng  thut  he  had 
been  Indicted  tor  carrying  coucealed  neap- 
UD8,  also  for  riolatins  Act  81  of  ISKti, 
relative  todlatorbance  of  the  peace  Inpoh- 
Uc  8tre«tB,etc.,aDd  that  he  pleaded  ffoUty, 
and  was  Bentenced  In  each  cam.  The  trial 
Judffe  ruled  that  the  evidence  was  admissi- 
ble as  affecting  the  teHtlmouy  of  defendant. 
(7)  The  defendant  moved  the  court  to 
charge  the  Jury  in  writing.  This  motion 
was  not  Insisted  upon,  bat  be  representu 
that  the  trial  Judge  had  not  been  euffi* 
ciently  guarded  at  the  time  that  he  called 
couuHers  attentloo  to  the  rales  of  court 
oo  the  subject  In  the  premnee  and  hearing 
of  thp  Jury, instating  that  thecounsel  "ap- 
peared to  be  in  search  of  a  point."  This  is 
the  last  of  the  many  flrrounds  of  the  de- 
fense and  a  statement  of  the  case. 

3.  It  IB  Gunsonant  with  reason,  if  It  be 
proven  that  the  presence  of  a  witness  can- 
not be  procured  during  the  term,  the  writ 
of  attachment  should  not  Issue.  It  would 
be  useless.  The  trial  Judge  has  stated  fully 
why  they  could  not  be  compelled  to  at- 
tend aa  witnesses  at  the  time.  Under  the 
Jurieprndenoe  of  this  court,  his  statements 
embodied  in  bills  reHerved  must  be  accept* 
«m1  as  correct.  I<  there  was  need  of  cor- 
roboration of  the  statement  that  the  wit 
nesses  were  unable  to  attend,  there  would 
be  ample  corroboration  by  the  allegation 
in  each  motion  fo:  a  continuance,  vii., 
"  thut  the  presence  of  said  witness  cannot 
be  procured  at  the  present  term  of  your 
Iionorable  court. "  In  the- case  of  State 
V.  Benjamin,  7  La.  Ann.  48,  a  witness  was 
unable  to  attend  court  during  the  terra. 
It  was  decided  that  the  attachment  was 
properly  rriDsed. 

2.  In  refusing  a  continuance,  the  district 
Judge  bafa  given  several  reasons  Justifying 
hlsaction.  He  was  unfavorably  ImpreHsed 
by  the  affldnvlt  for  a  continuance,  and  did 
not  receive  it)i8  tru<*.  We  do  not  discover 
that  his  dlecretlonary  poweni  have  been 
abused;  on  the  contrary,  they  were  prop- 
erly exercised.  In  criminal  trials,  continu- 
ances are  left  in  much  greater  d^ree  than 
in  other  matters  to  the  sound  discretion 
of  the  trial  Judge.  State  v.  OarlE.ST  La. 
Ann.  120;  State  v.  Hunt,  4  La.  Ann.  439. 

3.  Tbecbaracterof  thedeceased.  No  au- 
thority has  lieen  cited  (and  after  most  dil- 
igent search  we  ha  ve  not  found  one)  In 
support  of  the  admission  lo  chief  for  the 
state  of  testimony  to  show  the  character 
and  reputation  of  thedeceased.  The  prop- 
osition excluding  the  testimony  comes  to 
as  sustained  In  every  Instance  by  unant- 
mouH  courts.  "  When  not  assailed  by  the 
prisoner,  the  character  of  the  deceased  is 
nut  admissible,  although  he  pleads  self- 
defense,  and  attempts  to  t^tablish  It. 
Pnnnd  r.  State.  4Jl  Ua.  89;  Ben  v.  State. 
87  Ala.  103;  State  v.  Potter,  13  Kan.  42i. 
In  the  case  just  cited.  Judge  Bbewbb,  at 
the  time  justice  of  the  Kansas  supreme 
court,  now  of  the  United  States  supreme 
court,  was  the  organ  of  the  court.  Dock 
V.  Com..  21  Grat.  900;  People  v.  Anderson, 
89  Cal.  708;  State  v.  Bass,  11  La.  Ann.  478. 
We  have  examined  every  decision  referred 
to  by  the  authors  hereafter  mentioned, 
and  have  not  found  anything  in  support 
of  the  proposition.  In  every  case  the  veiv 


diet  was  annulled.  2BiBh.  Crlm.  Proc.  9612; 
SGreenl.  £v.  S  27;  Whart.  Crlm.  Ev.  S  H3; 
Wbart.  Horn.  S  ti26;  Best.  Ev.  S  267.  We 
are  constrained  to  the  conclusion  that 
the  case  mast  be  remanded.  We  cannot 
presame  that  the  evidence  bad  no  Influence 
on  the  deliberation  vt  the  Jury.  WbarL 
Crlm.  Ev.  68. 

4.  The  alleged  participation  of  the  sher- 
iff and  one  of  hiSkdeputiee  in  the  prusecu- 
tion.  This  queatlon.  as  presented,  is  one 
of  discretion.  The  trial  Judge,trom  wbom 
we  receive  the  narration  facts,  did  not 
discover  any  impropriety  that  could  In  tbe 
least  influence  tbe  Jury.  We  will  not  as- 
sume  that  the  Jury  hajs  been  In  any  man- 
ner influenced  by  the  conduct  of  these  offi- 
cers. 

6.  The  recall  of  a  state  witness  some 
time  after  be  had  been  discharged.  This, 
again*  Is  a  qnestion  of  discretion  of  the 
judge.  It  was  a  mete  prlvHege  asked,  and 
the  eoart  cuald  legitimately  refuse  to 
grant  It.  State  v.  Gonsonlin,  88  La.  Ann. 
462. 

6.  The  records  showing  prevlons  convic- 
tion of  the  defendant  for  offenses  com- 
mltte<l  was  not  improperly  Admitted  fur 
the  purpose  of  discrediting  the  evidence  of 
the  d^endant  otlwed  to  prove  tala  good 
character.  Ue  placed  bis  character  at  is- 
sne.  The  records  of  the  court  tor  tbe  pnr* 
pose  of  impeaching  the  testimony  of  bis 
witnesses,  and  to  show  erroneousness  of 
their  statements,  was  admissible.  We  are 
of  opinion,  therefore,  that  none  of  defend- 
ant's bills  were  correctly  reserved,  except 
that  relating  to  the  evidence  taken  over 
defendant's  objection  to  prove  in  chief  the 
qnlet  and  peaceable  ubararter  of  tbe  de- 
ceased. The  sentence  and  the  Judgment  of 
the  court  a  qua  must  be  reversed,  the  said 
verdict  set  aside,  and  tbe  cause  remanded 
for  new  trial;  ctnd  It  is  accordingly  so  or- 
dered. 

Bbrmi'dbe.  C.  J.,  {dlFSoatiiiS.)  Tbe  bill 
of  exception,  which  is  declared  to  rest  on 
good  grounds,  and  which  is  made  the 
foundation  on  which  the  case  is  remanded, 
does  appear  to  be  such  as  should  not  be 
sustained.  The  complaint  is  that  the  dis- 
trict judge  permitted,  over  the  objections 
of  the  accused,  evidence  to  be  received,  on 
the  part  of  tbe  state.  In  advance  of  any 
attack  on  tbe  reputation  ul  the  deceased, 
to  show  that  he  was  of  quiet  and  peaceful 
disposition.  The  evidence  was  objected  to 
on  the  ground  that  it  was  "  irrelevant  and 
inadmissible."  Conceding  that  it  had  that 
character.how  can  the  accused  complain? 
Surely,  evidence  which  is  irrelevant  does 
not  appertain  to  the  case;  and,  if  so.  huw 
can  It  be  ui^d  that  it  influenced  the  Jnry. 
in  their  deliberation,  in  a  way  prejudicial 
to  the  prisoner?  Besides,  there  was  made 
a  motion  for  a  new  trial. In  which  no  cum- 
ptalnt  was  urged  to  the  ruling  ol  tbe  Judge 
admitting  that  evidence.  A  motion  lor  a 
new  trial  has  for  its  object  to  show,  not 
only  that  the  verdict  convicting  an  ac- 
cused is  contrary  to  the  evidence  and  to 
law.  but  also  to  set  forth  the  erroneous 
rulings  of  the  Judge  previous  to  the  ver- 
dict, in  order  to  afford  him  an  opportunity 
tn  review  those  rnllngs,  and.  It  be  find 
that  they  were  made  In  error,  to  a&urd 
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speed]:  relM  and  justice  to  tbe  accnsed. 
"  Wbea  DO  motion  for  a  new  trial  1b  made 
to  correct  socb  errors,  most  of  tbe  decis- 
ions bold  that  tbey  are  deemed  to  have 
been  waived,  and  tbat  tbe  appellate  court 
will  refoxe  to  review  them."  'II  tbe  party 
coraplalninff  lalla  to  parsae  tbls  mode,  he 
loses  tbe  benefit  of  any  errors  on  the  trial, 
and  is  concluded  as  to  all  matters  occur- 
linfE  at  the  trial."  Tbe  exceptions  taken 
at  the  time  of  the  rulftiK  should  be  re- 
newed lu  a  motion  (or  a  new  trial,  to  ex- 
banRt  tbe  powers  o(  the  trial  coart.  Vide 
2  Ttaomp.  Trials,  p.  2051.  No.  2712,  and 
note,  and  pafce  2126.  Mos.  2802,  2808*  and 
eases  elted. 

Watkins,  J.,  concurs  berdn. 


Wbsblbb     al.  y.  McBaik  et  al.  (No. 
1.240.) 

{Suaanme  Oowrt  of  Louiaiama.  Jane  10, 1S8L 

&  La.  Ana.) 

Rxoaiipnoir  ibom  Taz-Sali  bt  ^^iim»  —  Oox- 

VBTAHCB. 

L  The  vendor  of  lands,  who  warrants  the 
title,  cannot  redoem  them  in  such  a  manner  as 
to  invalidate  the  title  he  ta  bound  to  wairant 

2.  When  the  vendor  obtains  from  tbe  state, 
or  from  a  donee  of  the  state,  a  reooRuition  of  his 
rights,  and  a  relinoalihrneat  of  aU  claims,  and 
a  return  of  the  land,  be  cannot  by  having  the 
title  placed  in  the  name  of  another  escape  tbe 
rasponsibility  of  a  warrantor. 

8.  The  one  in  whose  name  the  title  is  made 
out  cannot  hold  the  lands  adversely  to  those  who 
bought  from  the  tax  debtor. 

4.  The  board  of  levee  commissioners  aoRtowl- 
edged  the  title  of  tbe  tax  debtor,  and,  because  of 
hla  right,  gave  up  all  claims. 

6.  By  plaolngthe title  in  the  nameof  another, 
who  had  notice  of  the  sale  previously  made  by 
tbe  tax  debtor.  It  will  not  enable  the  purchaser 
to  hold  these  lands  against  the  purohaMsrs  from 
the  tax  debtor. 
{Sylldtnis  by  the  CourL) 

Appeal  from  district  court,  parish  of 

Welta  A  Uray,  for  plalutlfls.  PotU  <S 
Hadmn,  (Sttiae  A  MarpbXt  of  counsel.) 
tur  dtfendants. 

Brkaux,  J.  Tbe  plaintiffs  on  tbe  25th 
day  uT  January.  18N9.  houKiit  from  E.  Mc- 
BalD  6,000  acres  of  land,  situate  In  Weat 
CarroU.lor  tbe  sum  of  96,000  in  cash.  Tbe 
vendor,  McBaln,  became  the  purchaser  of 
12.000  acres  In  the  years  IKNl  and  1882.  at 
tax-sale,  under  Act  107  of  the  Acts  of  1M80. 
Tbe  lands  sold  to  plaintiffs  are  tbe  undi- 
vided half  of  the  lands  thuH  purchased  at 
tax-sale.  The  purchaser  at  tax-sule,  Mc- 
Bain,  failed  to  pay  the  taxes.  The  lands 
were  sold  a  second  time  lor  taxes,  and 
were  adjudicated  to  tbe  state  of  Louisi- 
ana in  1»S3  and  In  1N84.  rnderAct77of 
I8M8,  tbe  state  donated  to  tbe  board  of 
comuilHsloners  of  the  Tensas  Busfn  levee 
district  all  her  lands  situate  within  Its 
limits-  On  the  10th  or  11th  of  January, 
18H0,  McBnhi.  to  redeem  the  laudB,  paid  to 
the  sberllf  of  the  parish  of  West  Carroll 
tbe  sum  of  4^^^.m.  This  amount  was 
afterwards  paid  by  tbe  sheriff  to  the  state 
treasurer.  About  three  months  after  tbe 
six  months  allowed  to  redeem,  under  Act 
77  of  18N8.  bad  elapsed,  McBaiu  called 
on  tbe  andltor  for  a  certificate  ol  redemp- 
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tlon.  He  testifies,  as  a  witness,  tbat  ft 
was  then  be  became  aware  tbat  the  levee 
tax  bad  nut  been  paid.  Ho,  at  tbe  tlrae^ 
offered  to  pay  tbat  tax,  amounting  to 
$220.  Tbe  auditor  refused  to  receive  it,  as 
the  time  within  which  to  redeem  bad 
elapsed.  McBaln  then  appealed  to  the- 
board  of  levee  commlHsloners  to  be  permit- 
ted to  redeem  tbe  land  un  payment  of  the 
balance  due  for  tuxes.  This  body  adopt- 
ed a  resolution  uutborlzlnic  its  president 
to  make  a  title  to  him  or  to  his  order.  At 
McBaln's  instance,  tbe  title  was  made  Id* 
the  name  of  W.  M.  Murphy,  who  paid  tlie 
balance  of  taxes  due.  Tbe  latter  sold 
these  lands  to  T.  L.  KleuimhiK.  PtalntiB' 
tendered  to  Murphy  half  the  amount  paid 
by  him,  which  be  declined  to  accept.  The- 
Judgment  was  for  plaintiffs, decreeing  that 
they  are  the  owners  of  the  land  claimed, 
but  condemned  them  to  pay  to  said  Mur- 
phy  tbe  sum  uf  9130.  taxes  paid  by  him  uB' 
plaintiffs*  land.  The  sale  made  by  Hai^ 
phy  to  Flemralng,  In  so  far  as  It  affected 

ftlalntifts'  title,  was  nnnnlled.   From  this 
udKment  tbe  defeudauts  prosecute  tbia 
appeal. 

In  writing  the  foregoing  statement  ol 
facts,  we  have  noteil  that  It  was  on  the- 
appUcatiuu  of  McBaln  thatthe levee  board- 
passed  a  resolution  autborlilnK  Its  pretti^ 
dent  to  place  bim,  or  auy  one  else  on  his 
order,  In  poxBeHston  as  an  owner,  on  the 
payment  of  the  taxes.  Tbe  amount  of  the- 
price  fixed,  and  the  proceedings  of  suld 
board,  make  it  evident  that  their  action 
was  iofiuenced  bya  claim  to  tbe  land  tbey 
contildpred  equitable.  He  bad  paid  a  large 
amount  of  taxes  In  bis  atjtempt  to  redeem. 
A  comparatively  small  auiount  remained- 
due,  which  the  auditor  could  not  receive^ 
for  the  time  to  redeem  had  elapsed.  The 
bonrd,  vested  with  right  to  sell,  availed 
Itself  of  that  authority  to  execute  a  quit- 
claim deed  In  satisfaction  of  thebulance^ 
of  the  taxes  due.  This  was  In  December^ 
1889.  at  which  time  plaintiffs  were  tbe- 
owners,  by  purchase  from  McBaln.  Tbe 
deed  In  which  be  Intervened,  to  give  It 
bis  sanction,  was  hiade  to  unotlier  as  pur- 
chaser, who  now  claims  to  be  the  owner  ol 
the  whole,  rpgurdless  of  tbe  rights  ac- 
quired by  plaintiffs  as  vendees.  Tbe 
vendor's  warranty  to  plaintiffs  precluded 
McBaln  from  becoming  party  to  a  deed  tc 
divest  plnlntllla  from  tbelr  ownership. 
He  was  bonnd  by  his  warranty.  Th^ 
question.  In  so  far  as  relates  to  the  pur- 
chaser. Murphy,  presents  greater  dilflL-ulty 
to  satlRfactorllyHolve.  if  this  purchaser. 
Murphy,  had  accefl  exclusively  in  bis  own 
right,  and  If  that  uf  McBaln  as  tax  debtor 
had  received  no  consideration  from  tbe- 
hoard,  the  plaintiffs  could  have  no  re- 
course against  htm.  The  evidence  dues 
not  Justify  the  concluslcm  that  McBaln's 
Interest  was  ignored,  and  that  the  quit- 
claim deed  was  given  without  regard  to 
bis  title.  The  recorded  deed  gave  defend- 
ant Murphy  notice.  The  vendor  to  hin> 
testifies  as  co  notice.  Although  tbe  testl* 
mony  Is  not  positive,  there  is  no  evidence- 
to  tbe  contrary.  Half  of  tbe  land  wa» 
sold  to  plaintiffs  for  $6,000,  and  the  other 
half  was  sold  bysalddefendantsfur  96.SUO 
Tbe  whole  was  purcbased  by  him  for  933/^ 
— an  amoont  comparatlrely  inslflrulficunC 

Digitized  by  Google 


SOUTH£BK  REP0BTEB,yeL.9. 


TlilR  alone  ehows  the  motive  wblch  pre* 
vailetlin  iiiBkiDgfa  qultdatmileed.  It  wss 
«  recognition  uf  a  rlfcbt,— probably  not  en< 
tirply  defined,  but  none  the  leM  a  right— of 
McKaltt  as  owner,  which  In  Ita  exercise 
inured  to  the  benefit  of  the  title  he  was 
«>uund  to  warrant.  It  cannot  be  for  an 
instant  prefluuied  that  had  the  defendant, 
who  now  clalmB  to  be  the  owner,  present* 
«d  hlmiiHlI  to  the  board.  In  his  own  rlglit, 
to  purchase  the  lands,  they  would  have 
anUiorlxed  a  sale  tor  sacfa  a  price.  Tbe 
aale  can  be  explained  only  In  conslderlnK 
It  In  the  nature  of  a  redemption.  While 
the  deed  Itself  makes  no  mentloo  of  a  re- 
<lempTion,  the  proceedings  of  the  board, 
■and  other  circa uiNtances  preceding  and 
following  it,  leave  no  doubt  as  to  the  pur- 
pose. Tbe  land  (Maimed  was  pnrcbased 
by  plalntitTs,  who  bold  a  oomplete  legal 
title.  Tbe  sale  for  taxes  in  tbe  name  of 
McBain,  warrantor,  has  not  divested 
plaintlffis  of  their  ownership,  particularly 
aince  the  quitclaim  deed  of  the  leven  board. 
Those  in  whom  was  this  ostensible  right 
<tbe  levee  board)  abandoned  all  claims  in 
favor  of  the  tax  debtor,  who  had  paid 
most  of  tbe  taxes.  This  relinquliihment 
«nabIeB  blm  to  maintain  the  title  he  la 
Ixiund  to  warrant.  Jadgment  affirmed, 
at  appellants*  costs. 


Succession  of  Blakehore.  (No.  1,241.) 

/Supreme  Court  of  Louisiana.    June  10, 1891. 
4S  Ia.  Ann.) 

Wills— Rbvooatio:t  —  Biobt8  or  Dimssg  axd 
Lboatibs. 

1.  The  plaoiDK  or  pattioK  aside,  bra  testator, 
■of  his  will  among  worthless  p«>er8ln  a  secure 

£laue,  the  same  beine  found  unaefaced  and  Intaot, 
I  not  a  fact  trim  which  the  intention  of  revoca- 
tion can  be  inferred. 

2.  The  sale  at  property  bequeathed  does  not 
«arry  the  revocation  of  the  legacv  made  of  It, 
wfaea  it  is  clearly  proved  that  sucn  was  not  the 
intention  of  tbe  testator,  as  Id  tbe  case  of  a  sim- 
cUated  transfer  acknowledged  by  the  vendee,  tike 
property  returning  to  the  testator  sad  being  tn 
4S«e  at  his  death. 

8.  The  law  Is  indulgent  to  testators  are 
deemed  (nopes  oorwUii. 

4.  The  intention  of  the  testator  most  be 
sought,  and,  when  asoertalned,  must  be  enforced, 
when  not  violative  of  law. 

5.  The  dispositions  by  which  a  testator  be- 
^oeaths  real  estate  which  he  nwns  In  one  state  to 
certain  parties,  and  the  real  estate  and  perish- 
able property  belonging  to  him  in  another  state, 
which  constitutes  the  residue  of  his  estate,  con- 
tain a  special  legaoy  and  b  universal  legacy. 

0.  The  twnellciaries  under  the  latter  are  en- 
titled to  inherit,  lake,  and  have,  as  well  the 
fropjrty  in  «Me  at  the  date  ef  the  will,  as  that 
acquired  sutwequently  and  in  bdng  at  the  open- 
ing of  the  successloo. 

7.  Judgment  affirmed  in  part  and  reversed  in 
«th€a-  respects,  and  full  ezecutlon  of  the  will  or- 
•dered. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  pariah  ot 
Morehouse;  S.  T.  Baird,  Judge. 

Geo.  E.  Ellis,  for  plaintiff.  Newton  A 
Caaoa  and  J.  P.  Madison,  for  defendant. 
£r.  F.  Letkvel,  for  absent  belrs. 

BKRHroEZ,  C.  J.  This  controversy 
arises  among  the  collaterals  of  the  de- 
ceased, and  involves  the  Interpretation  to 
lie  placea  upon  bla  will,  which  Is  In  the 


holographlerorm.  The  appllcatlonof  two 
of  bla  nephews  for  the  probate  and  execu- 
tion of  the  will  was  resisted  by  the  collat- 
erals on  several  groonds:  (1)  That  tba 
testator  bas  Ignored  It  by  throwlnflr  it 
aside  with  the  tatention  of  revocation; 
(3)  that  the  testator  has,  slure  the  execu- 
tion of  It,  disposed  of  the  property  be~ 
queathed;  (tt)  that  the  bequest  is  a  spe- 
cial one,,  applying  only  to  the  property 
owned  by  tbe  testator  at  the  time  of  the 
miL 

1.  The  first  objection  rests  on  the  fact 
that  tbe  will,  which  was  executed  In  18S0. 
was  found  at  the  death  of  the  testator, 
which  occurred  In  1890,  among  worthless 
papers  in  a  valise  contained  In  a  locked 
room.  A  wfll  is  a  solemn  act,  which, 
when  clothed  with  the  exacted  forins, 
and  noc  violative  of  law  In  Its  dlapual- 
tionn,  must  be  respected  and  executed,  un- 
less it  has  been  revoked  and  annulled  in 
some  manifest  manner.  Indicating  a  repu- 
diation of  Ita  contents  by  Its  author.  It 
may  be  revoked  exprexsly  bya  suheeqnent 
testamentary  disposition,  by  the  erasure 
of  the  signature  to  it,  by  Us  actnal  physic- 
al destruction,  or  tacitly,  in  au  unmistak- 
able manner*  by  the  testator  himself. 
The  mere  putting  It  aside.  Intentionally 
or  not,  among  worthless  papers,  assured- 
ly does  not  even  raise  the  shadow  of  tbe 
beginning  of  an  Intention  to  revoke  It  In 
any  way.  The  fact  of  Its  existence,  under 
tbe  circumstances  of  this  case,  sufDces  to 
Justify  the  conclusion  that  tbe  testator 
did  not  Intend  to  recall  It,  and  that  he 
has  not  done  so. 

2.  The  second  objection  la  that  the  t«»> 
tator  has  disposed  of  tbe  property  be- 
queathed, and  that  he  has  thereby  re- 
voked the  legacy.  It  Is  true  that  the  law 
so  provide)*,  (Bev,  Civil  Code,  art.  1695;) 
but  it  Is  likewise  so  that  It  Is  Inapplicable 
to  the  facts  established  In  the  record. 
There  la  evldenee  ahowlng  a  sale  of  the 
property  by  the  testator  to  a  certflUa  par- 
ty, on  certain  terms  of  payment.  i>art 
cash  and  part  ou  credit;  but  the  pumbas- 
er  admitted  that  the  transaction  was  a 
simulation,  and  the  proof  Is  tnat  the 
property  was  put  back  In  the  vendor's 
name  by  the  vendee.  It  appears  that  tbe 
ceremony  was  resorted  to  by  tbe  vendor, 
not  at  all  with  a  view  of  divesting  blmstif 
absolutely  at  all  tltW^  to  It,  bnt,  on  the 
contrary,  for  the  purpose  of  placing  It  tie- 
yond  a  threatening  danger,  and  thus  of 
preserving  It;  possession  continuing  In 
him  nnloterrupte<]ly.  "La  rente  n'en- 
tralnera  pas  la  revocation  da  legs,  s'll  est 
Avidemment  prouvtipar  les  clrconstances 
que  telle  a'a  point  Itti  I'inteation  du  tea- 
tatonr."  Pandectes  Frmnoatees.  C  N., 
Annot€  par  Lahaye,  art.  10^,  p.  46^.  note. 

8.  The  thlr^l  objection  Is  that  the  be- 
quest is  special,  upplying  only  to  the  prop- 
erty owned  by  the  testator  at  the  time  of 
the  win.  In  point  of  verbiage,  orthog- 
raphy, and  punctuation,  the  will  Is  far 
from  being  artistic;  but.  however  drawn 
ap.  It  la  sulliclenty  clear  and  expreaaive 
to  make  known  the  Intentions  of  the  tes- 
tator une<iulvocally.  The  proof  ahovra 
that,  at  the  date  of  tbe  will,  (18»<0.)  Blake- 
more  owned  property  In  Tennessee  and  in 
Lonlalana,  and  nowhere  else.  He  waa  a 
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bacbelor,  and  had  raised  three  nephews, 
sons  of  a  deceased  widow  sister,  for 
whom  belelt  a  geat  attachment.  He  was 
not  on  good  terms  with  his  brothers,  and 
eo  Indisposed  that  he  was  anwilling  to 
leave  them  any  share  In  bis  snccesslon. 
He.bo werer,  presented  no  lU  teelln^  against 
the  children  of  J.  H.  Blakemore  and  H.  C. 
Blakemore.  bat  was  rather  kindly  In- 
clined to  them.  When  hedrownp  bis  will, 
on  the  25th  of  November.  1880,  be  was  un- 
der a  presentiment  of  an  early  death, 
which  was  not,  however,  verlHed.  Hie  In- 
tention was  to  dispose  mortis  c&um  of  all 
lite  property,  wblcfa  consisted  ut  that  in 
Tennessee  and  that  In  Lonlslana.  That 
In  the  first  state  be  disposed  of  In  the  fol- 
lowing words:  "My  real  estate  In  Tenn.  I 
want  It  divided  between  J  Haywood  & 
H  C  Blackmorea  airo.**  That  In  the  sec- 
oud-named  state,  (Loulaiana,)  which  con- 
etltnted  the  residue  uf  bis  estate,  he  dis- 
posed of  in  the  following  terms:  **I  this 
day  glT  D.  A.  Beaa  ODfr-taalf  ol  real  estate 
BDd  one>half  of  the  perishable  proplty 
and  Bobert  Beeaa  the  other  half  In  La. 
They  air  to  take  car  J.  W.  Beeas  the 
beet  they  now  how  antil  he  is  of  age,  as 
be  is  considered  to  not  have  a  good  mind. 
1  don't  think  It  proper  for  me  to  give  him 
any  of  my  property.  *  The  iDsptring  or 
determining  motive  of  the  objection  Is 
that,  snbBeqnpnt  to  the  date  of  the  will, 
J.  C.  Blakemore  acqnired  considerable 
property,  tonchlug  which  ha  died  Intes- 
tate, and  which  therefore  descends  to  his 
collaterals,  as  his  legal  heirs.  The  prop- 
osition rests  upon  the  theory  that  the  be- 
qnest  to  the  Reeas  (Beese)  Is  not  a  unl- 
vereal,  but  a  special  or  partlcnlar,  leirdey, 
not  snsceptlble  of  angmentatlon  without 
a  new  dispoaltion,  and  that  under  It  the 
legatee  takes  only  the  property  Id  exist- 
ence at  the  date  of  the  will. 

It  has  been  well  observed  that  the  law 
is  Indulgent  to  testators  who  are  inopea 
coTisWi.  Iteitempts  langnnge  from  tech- 
nical restraint,  and  obeys  the  dear  Inten- 
tion, however  loformally  conveyed.  If 
obecnred  by  conflicting  expressions.  It 
eeehs  the  Intention  In  a  purpose  consistent 
and  rational  rather  than  tbe  reverse,  and, 
of  two  interpretations.  It  selects  that 
which  saves  from  total  Intestacy,  The 
testator's  Intentlun  Is  bis  will.  This  is  the 
first  rule  of  Interpretation,  to  which  all 
others  are  reduced.  The  Intention  must 
be  enforced  as  far  as  It  can  be  done  legal- 
ly. In  tbe  present  Instance,  It  is  apparent 
that  the  testator  designed  to  dispose  of 
all  his  property  in  view  of  bis  death, 
which,  he  thought,  was  not  distant,  and 
he  wanted  to  dispose  of  the  whole  of  it,  in 

Eart  In  favor  of  the  children  ot  two  living 
rothers,  and  tor  the  balance  In  favor,  ab- 
Holntely,  of  two  eons,  and  to  some  extent 
of  another  son,  of  a  deceased  sister,  for 
whom  he  entertained  special  affection  and 
ttfnderness.  It  is  manifest  that  the  testa- 
tor here  did  not  desire  that  these  two 
brothers,  or  any  other  collateral,  not 
named  in  the  will,  should  Inherit  from 
him :  not  only  liecauee  they  were  left  out. 
but  also  becanse  of  expreaslont  In  the  wlU 
Vi^.no.lS— 82 


which  it  is  not  neceasai?  to  reproduce, 
bun  which  are  Indicative  of  feelings  other 
than  those  which  cordial  frelndsblp,  or 
even  indifference,  suggests. 

From  all  tbe  clrcamstancee  of  this  case, 
tbe  traor  and  phyelognomy  ot  the  will, 
we  are  satisfied  that  the  testator  Intend- 
ed to  Institute  tbe  sons  of  his  sister  his 
universal  legatees,  that  he  has  done  so, 
and  that  It  Is  the  duty  of  the  court  to 
carry  out  fully  his  behest. 

The  argument  that,  the  bequest  being  a 
particular  legacy,  it  embraces  only  the 
property  in  esse  at  the  time  of  the  making 
of  tbe  will,  and  does  not  Include  futnre 
property,  has  no  force,  aa  the  testament- 
ary disposition  is  an  institution  of  a  uni- 
versal legacy.  Article  1722,  Rev,  Civil 
Code,  has  therefore  no  application.  The 
rulings  In  Sucoeeslon  of  Yulpntlne,  12  La. 
Ann.  386;  Lawsou  v,  Lawson.  Id.  603.— 
were  obliterated  in  the  Burnalde  decis- 
ion, in  35  La.  Ann.  708,  and  aHlrmed  in 
Rucresslon  of  Marks,  Id.,  1064.  and  tlie 
earlier  Jurlsprndence  was  recogniced  and 
applied.  iShane  v.  Withers,  8  La.  489; 
Compton  V.  Prescott,  12  Rob.  (La.)  58; 
Succession  of  Fisk,3La.  Ann.  705;  State 
V.  McDnnugh's  Ex'rs,  8  La.  Ann.  ^2.  So 
that  It  la  law.  that  a  universal  legacy  em- 
braces aa  well  property  In  being  at  the 
date  of  tbe  will  as  that  existing  at  the 
time  ot  death,  eonstitn ting  the  suraession 
of  the  testator,  although  the  wUI  ex- 
presnes  no  time,  either  past  or  future. 
From  that  stand-point  the  irresistible 
conclusion  is  that  all  the  property  In  ex- 
istence at  tbe  death  of  J.  C.  Blakemore, 
except  that  in  Tennessee,  specially  be- 
queathed, and  which  has  not  lapsed,  baa 
descended,  by  tbe  will,  to  D.  A.  and  Bob- 
ert Reese,  with  the  attached  burden.  This 
consideration  might  have  dispensed  with 
a  determination  of  tbe  second  objection 
relative  to  tbe  revocation  of  thebequeHtby 
the  sale  of  the  tblng  bequeathed.  We  do 
not  think  It  necessary  or  useful  to  answer 
the  question  put,  to  kuow  whether,  by 
the  predecease  of  the  legatees  of  the  Ten- 
nessee land,  that  property  would,  by  tbe 
lapse,  have  been  also  inherited  by  the 
Reese  brothers.  Courts  have  enough  to 
deal  with  existing  troubles,  without  uou- 
cerning  themselves  uselessly  with  tmugi- 
nary  difficulties,  which,  should  they  arise, 
can  then  be  solved.  It  Is  therefore  ordered 
and  decreed  that  tbe  Judgment  appealed 
from,  as  far  as  It  admits  tbe  will  of  the 
deceased  to  probate  and  executes  it.  be 
affirmed,  and  that  In  other  respects  it  be 
reversed;  and  it  is  now  ordered  and  ad- 
judged that  said  will  receive  its  full  and 
entire  execution,  and  accordingly  that  D. 
A.  Reese  and  Bobert  Reese,  named  there- 
in, be  and  they  are  hereby  reeognlxud  as 
theoDlvoraal  l^ateee  ot  the  deceased,  J. 
C.  Blakemore,  and  that,  as  such,  tliey  do 
have  and  take  the  residue  of  his  succes- 
sion, with  the  burden  attached  to  the  leg- 
acy of  caring  for  their  brother  J.  W. 
Reese,  and  that  tbe  opponents  and  ap- 
pellees, who  have  moved  an  amendment 
of  tbe  Judgment  on  appeal,  pa^  the  costs 
in  botli  courts. 
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Statb  v.  Finn. 

(Supreme  Court  of  Louisiana.  Jane  1891. 
4S  La.  Ann.) 

ImiicTHaifT— SiBvioB  on  DBVBHDjurr— HoMiamB. 

1.  The  defendant  in  a  criminal  case  la  enti- 
tled to  bave  a  true  copy  of  the  indictment  served 
on  bim  two  entire  days  before  the  trIaL 

2.  If  an  imoerfect  copy  boa  been  served  on 
bIm,  if  he  malces  timely  objection,  before  the 
Jury  is  impaneled,  he  has  tlie  right  to  delay  the 
case  until  a  correct  oonr  ot  the  ludlotmeitt  U 
served  on  blm. 

S.  Where  the  aooused  was  Indicted  for  the 
murder  of  Bdmond  Kembell,  and  the  copy  of  the 
Indictment  served  on  him  charged  him  with  the 
murder  <rfBdmoadKembell,  held,  that  the  copy  of 
the  indictment  was  Imperiect,  as  the  two  names 
were  made  entirely  dlfteretit  uy  cbangtng  the  In- 
itial letter  of  the  name. 
iSyUatnu  by  the  Court.) 

Appeal  from  dlatrict  court,  partab  of 

Caddo;  Hicks,  Judffe. 

J.  H.  Shepherd,  Diet.  Atty.,  and  F.  G, 
Hudson,  for  the  State. 

D.  T.  Land,  for  defeadant. 

(!)  Every  person  wbo  Bhall  be  Indicted 
lor  any  capital  crime  aball  bave  a  copy  of 
tbe  IndlctmeoK  and  tbe  lint  ot  the  Jury 
which  are  to  pass  upon  hit  trial  delivered 
til  him  at  least  two  entire  daya  before  the 
trial.  Rer.  Bt.  S  09*2.  Tbe  objection  was 
timely,  as  It  wae  made  before  annonnclBK 
ready  for  trial,  and  before  tbe  Jury  was 
Impaneled.  RLa.Ann.50;  2-1  T^a.  ADn.62U; 
27  La.  Ann.  206  :  38  La.  Ann.  476. 

(2)  The  Btntnte  contemplates  that  the 
accused  shall  bave  a  true  copy  ol  the  en- 
tire Instrument.  8  La.  Ann.  60.  When 
an  imperfect  copy  laserred  un  theacensed. 
be  has  an  absolute  right,  on  timely  objec- 
tion, to  inslHt  upon  a  perfect  copy  and  the 
delay  accorded  to  him  by  law.  32  La. 
Ann.  67U. 

MoEnert,  J.  The  accuRed  was  indicted 
for  murder,  tried,  convicted,  and  sen- 
tenced. He  has  appealed.  The  defendant 
was  Indicted  for  tbe  murder  of  Bdmond 
Bembell.  The  copy  of  the  indictment 
served  on  hlra  two  entire  daya  before  Che 
triu),  in  accordance  with  section  992,  Kev. 
St.,  charged  him  with  the  murder  of  Ed- 
mond  Kembell.  The  accused  wan  entitled 
to  have  a  true  copy  of  the  Indictment 
served  'm  blm,  (State  v.  Howell,  8  La. 
Ann.  fiO;)  and,  it  an  Imperfect  copy  Is 
served  on  bim,  be  has  the  right,  on  mak- 
ing objection  at  tbe  proper  time,  to  delay 
the  case  until  a  correct  copy  is  served  on 
him,  (State  v.  Jackson,  12  La.  Ann.  679.) 
The  defendant  made  objection  to  goinf?  to 
trial  before  tbe  Jary  was  Impaneled.  The 
objection  was  timely.  State  v.  Howell,  8 
La.  Ann.  50;  State  v.  Veater,  28  La.  Ann. 
620;  State  v.  Onidry,  27  Iia.  Ann.  206; 
State  T.  Mason,  88  La.  Ann.  476.  Tbedoo- 
trlne  of  idem  aoaana  does  not  apply  to 
the  case  at  bar.  The  Initial  letter  in  tbe 
copy  of  the  Indictment  served  on  the  ac- 
cused Is  changed  so  as  to  make  the  name 
entirely  different  from  the  name  in  tbe  in- 
dictment, and  tbe  sound  of  the  names  Is 
distinct  and  different,  conveying  tbe  Idea 
of  distinct  persons.  It  Is  therefore  or- 
derHd,  adjudged,  and  decrwd  that  the  ver^ 
diet  and  sentence  appealed  from  be  avoid- 
ed, annulled,  and  reversed,  and  set  aside. 


3BTEB,yoi»9.  (Ls. 

and  It  Is  now  ordered  and  decreed  that  tbe 
case  be  remanded,  to  be  proceeded  wltb 
according  to  law. 


Succession  of  Mtrice.  (No.  1,260.) 

(Aiprenw  Oomt  of  Xoutetano.  Jane  11, 1801. 

&  La.  Ann.) 

BoocassiOHB—HoBTOAQsa— RsiHSORirnoa. 

I.  Tbe  law  requires,  for  the  preservation  of 
mmrtgages  against  the  imparty  of  deceased  per- 
sons, that  tbe  creditor  shall  reinscribe  tbe  evi- 
dence of  his  mortgage  within  10  years  after  the 
original  Inscription  nas  been  made.  Althoagh 
the  law  be  dllEereut  In  cases  of  snrrender,  it  i» 
peremptory,  la  oaaes  of  auooesalons,  wfaatbar 
solvent  or  not 

S.  By  tbe  failure  to  reinscribe  within  the  10 
years,  the  creditor  loses  bis  right  of  mortgage, 
though  he  may  remain  an  ordloary  creditor.  The 
rule  does  not  apply  where  the  real  estate  is  sold 
within  the  10  years.  In  this  case  the  property 
was  sold  long  after  the  expiration  of  that  Mlay. 
{ayUabue  by  the  Court) 

Appeal  from  district  court,  parlsb  of 
Richland. 

if.  T.  lAmkin,  for  plalnUlf.  R'slb  4b 
Toler,  for  defendants. 

Bbbmcdrz,  C.  J.  This  Is  an  opposition 
to  the  account  presented  by  the  adminis- 
trator, whereon  W.  J.  Slayden,  a  Juds- 
ment  creditor  of  tbe  deceased,  originally' 
for  (3,670  and  Interest,  was  placed,  with  n 
recognition  of  a  Judicial  mortgage,  to  bo 
paid,  as  such,  by  preference  over  the  or<lI- 
nary  creditors,  out  of  the  proceeds  of  the 
real  estate.  Tbe  Jadgment  was  rendered 
on  May  2, 1876,  and  recorded  on  the  same 
day,  to  oiwrate  as  a  Judicial  mortgage 
against  Mrs.  Mary  A.  Hyrlck'a  property. 
Tbe  defendant  died  in  tbe  yearl88U.  Tbe 
validity  ul  the  Judgment  was  attacked  by 
some  of  the  creditors;  but  was,  within  tbe 
10  years  of  its  rendition,  finally  recognised, 
ev<>n  on  appeal.  The  real  estate  belong- 
ing to  tbe  deceased,  burdened  by  the  regis- 
try irf  the  Judgment  and  forming  part  of 
the  succession  property,  was  sold  In  May. 
18K8.  In  the  mean  tlme.it  Is  admitted,  tlie 
Judgment  was  not  rrinscrlbed.  Tbe  orig* 
inal  inscription  perempted  at  the  expira- 
tion of  the  10  yeare  following  it.  In  order 
to  preserve  the  mortgage,  which  once  se- 
cured the  payment  nf  the  Judgment,  tbe 
Inscriptltm  should  have  been  renewed  wltb- 
ID  the  delay  fixed  by  law.  Owing  to  tbe 
failure  of  tbe  creditor  tbas  to  bave  acted, 
bis  Judgment  ceased  to  be  secured  by 
mortgages.  Tbe  property  affected  by  the 
registry  was  sold  some  2  years  after  the 
expiration  of  the  10  years  within  which 
tbe  relnscrlptlon  should  have  beun  made. 
It  has  been  held  that,  although  prescrip- 
tion does  not  run,  but  is  suspended, 
against  the  creditors  of  anlnsolventbank* 
nipt,  who  surrenders,  the  rule  Is  different 
in  cases  of  successions  whether  solvent  or 
not.  It  has  conaeqaently  been  ruled  that 
tbe  right  of  a  creditor,  entitled  to  a  mort- 
gage, against  the  property  of  a  defunct 
person,  is  extinguished  by  the  omission 
on  bis  part  to  ndnscrtbe  within  tbe  10 
years,  although  the  debtor  had  died  be- 
fore the  expiration  of  that  term.  Civil 
Code  1K26.  art.  3327,  now  8368:  SDCCeBalon 
of  Flower,  12  La.  Ann.  216,  also  Suecee- 
fllon  of  Oayle,  27  La.  Ann.  652;  Sorr^  t. 
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Staroper.Id.  680;  LeoDard  T.Smlth,  2R  La. 
Ano.  811.  Tbls  doctrine  was  reRognlsed  in 
SuvcesBlun  of  OaffDeaz,  40  La.  Ann.  703,  4 
Suutb.  Rep.  but  not  applied,  aa  the 
property  lacniuberfld  by  the  registry  had 
been  sold  before  the  10  years  had  elapsed, 
and  the  mortgage  was  referred  to  the 
proceeds.  The  opposition  to  the  allow- 
ance by  the  administrator  of  a  mortgage 
In  favor  of  Slayden,  which  would  hare 
operated  Injnrlously  to  the  other  creditors, 
was  properly  snstained, and  the  mortgage 
was  likewise  lastly  relased  recognition. 
Judgment  affirmed. 


Snccesslon  of  Tcgwell  et  al. 

{Supreme  Cowt  <tf  LmOsiana.  Jon*  11, 189L 
4a  Lb.  Ann.) 

Widow's  Aixowavcs— Right  ot  Hsiaa. 

1.  Left  in  neoessitoasciroumstances,  &  widow 
dies  witboat  having  reueired  from  the  succession 
of  her  husband  the  $1,000  to  which  she  bad  a 
right  She  having  no  minor  heirs,  her  heirs  by 
a  previous  marriage  cansot  claim  this  amount  in 
prafermce  to  the  credlUnra  and  heirs  of  the  de- 
ceased husband. 

9.  The  right  of  the  widow  is  persoual,  and 
before  it  has  been  received  it  does  not  form  {muI 
of  her  auccession,  which  descends  to  her  heirs. 
It  is  a  right  which  must  be  asserted  and  reduced 
to  poBseBBion,  be  demanded  and  received,  before 
it  Is  vested  in  ttie  party. 

8.  A  lodgment  obtained  by  tbewidow  for  the 
amount  is  not  any  more  heritable  than  the  claim 
itself,  prior  to  its  possession. 

4.  The  law  mentions  the  widow  and  the  mi- 
nora as  the  beneficiaries.  The  opponents  are  not 
minors,  nor  are  they  In  necessitous  ciroomstances, 
nor  are  they  deaoendanta  of  the  deceased  from 
vrikose  estate  they  are  demandingthe  $1,000.  The 
widow  having  died  before  It  was  bestowed  on 
her,  before  It  was  severed  from  the  estate,  and 
before  possession,  these  majw  heirs  oanaot  re- 
oover. 

B.  The  Judgment,  sisoe  it  was  rendered,  has 
beoome  void.  The  plea  of  res  a^udicata  ia  not 
maintained. 

Ik.  Judgment  homologating  the  account  of  the 
admiaia traitor  affirmed  at  appellants'  costs. 

{SyUaInu  by  the  Court) 

Appeal  from  district  eonrt,  pariab  of  Un- 
ion. 

Srerett  A  TbontM,  for  apppllants. 

(I)  Under  tbe  act  of  the  leg^slatore  of 
March  17, 1852,  when  there  are  no  minora 
of  the  buaband.  the  amount  dae  to  tbe 
widow  In  necessitous  circumstances  Is  re- 
ceived by  ber  In  full  property,  and  she  is 
not  bound  to  give  security.  12  La.  Ann. 
8S5;  41  La.  Ann.  717»6Sontb.Rep.661;  18 
La.  Ann.  267,  878. 

(3)  A  widow  or  minor  children  must  be 
realdenrs  of  the  state  at  (be  time  of  tbe 
deatb  of  the  husband  or  fathw,  in  order 
to  obtain  tbe  benefit  of  the  homestead 
act.   18  La.  Ann.  86. 

(S)  The  amonnt  due  the  necessitous 
widow,  l>eing  sued  tor  by  her,  llqulduted, 
and  settled  by  a  Judgment,  Is  her  proper^ 
absolutely,  and  descends  to  ber  helra  at 
her  deatb,  11  there  are  no  minora  of  tbe 
basband.  41  La.  Ann.  717,  6  South.  Bep. 
S61 ;  13  La.  Ann.  257,  378. 

(4)  Whereajudgmentisrenderedagalnst 
a  party,  his  reconrse  to  have  it  changed 
la  by  appeal.  Ue  cannot  disobey  the  or- 
denof  tbecourt  and  disregard  the  recitals 
of  a  Jndgment,  without  a  direct  action  to 
annul  it;  and  the  plea  of  res  JudUsuta 


moat  prevail.  14  Tjbl,  Ann.  327;  1  La. 
Ann.  92;  81  La.  Ann.  213. 

D&nkiue  &  Dawkina,  for  appellee. 

The  right  to  tbe  fl.OOO  is  a  personal 
one.  and  depends  upon  the  condition  of 
the  person  In  whose  favor  It  is  grunted. 
It  is  not  a  right  that  vests  irrevocably  In 
full  property  in  such  person,  and  forms  a 
part  of  her  auccession,  which  descends  to 
her  heirs.  It  Is  a  right  that  must  be  as- 
serted and  reduced  to  possession,  demand- 
ed and  received,  before  It  can  be  vested  in 
the  party.  The  law,  in  Its  spirit  and  Its 
object,  simply  provides  a  support  for  the 
widow  or  children  of  tbe  deceased.  Jt 
does  not  regulate  therigfatsof  property  or 
descent,  It  is  tbe  neceaaitouB  condition 
ot  tbe  widow  and  minor  children  that  ia 
to  be  relieved.  If  they  are  relieved  hy  In- 
heritanre,  death,  or  otherwise,  there  la  do 
right  to  the  boauty.   28  La.  Ann.  882. 

Where  the  husband  dies  leavlnga  widow 
in  necessitous  circumstances,  and  she 
shortly  afterwards  dies,  her  major  heirs 
cannot  claim  the  $1,000  as  having  inherit* 
ed  It  from  their  mother.  80  La,  Ann.  669. 

The  taking  by  the  widow  of  tbe  $1,000  is 
conditioned  upon  the  fact  that  there  are 
DO  descendants  of  the  previonsly  deceased 
husband.   13  La.  Ann.  878. 

When  a  widow  is  left  In  necessitous  cir- 
cumstances, but  dies  without  claiming 
the  homestead  privilege  from  the  suc- 
cession of  her  husband,  wbo  died  without 
desceodantB,  ber  htdrs  by  a  prevloas  mar- 
riage cannot  claim  said  privllfve  in  prefer^ 
ence  to  tbe  helm  or  creditors  of  the  said 
husband.  85  La.  Ann.  871;  28  La.  Ann. 
832. 

The  allowance  of  $1,000  la  in  derogation 
of  common  right,  and  should  t>e  strictly 
construed.  11  La.  Ann.  67;  22  La.  Ann. 
444,  805.  979  ;  38  La.  Ann.  240;  28  La.  Ann. 
212;  81  La.  Ann.  81;  34  La.  Ann.  546. 

As  the  major  heirs  of  tbe  deceased  hus- 
band cannot  claim  the  $1,000,(80  La.  Ann. 
669.)  then  much  less  could  the  mi^orheln 
of  the  deceased  wife  claim  It. 

Circumstances  may  arise  after  the  rendi- 
tion ot  a  Judgment  that  will  render  it  in- 
operative and  void.  40  La.  Ann.  286,  4 
South.  Bep.  8. 

If  anything  ehonld  happen  to  destroy 
the  force  of  a  Judgment,  It  will  cease  to 
have  eftect  either  ugainst  the  parties  or 
their  heirs.   84  La.  Ann.  170. 

Judgments  homologating  acconnts  In 
insolvent  successions  do  not  invariably 
constituteresacfudieata.  35  La.  Ann.  843. 

A  Jndgment  recogniiing  a  claim  against 
a  succession  has  generally  no  greater 
force  in  law  than  an  acknowledgm«it  of 
tbe  claim  by  the  administrator.  84  La. 
Ann.  343. 

A  judgment  neither  creates,  adds  to, 
nor  detracts  from  a  debt. .  It  onlydeclar«i 
its  existence,  fixes  Its  amount,  and  se- 
cures to  the  creditor  Che  means  of  enforc- 
ing its  payment.  10  Rob.  (La.)  412;  Hen. 
Dig.  726,  No.  8. 

To  snstaiu  the  plea  of  res  adjadlcata^ 
the  parties  must  be  identical.  7  La.  Ann. 
665. 

Tbe  plea  ot  rea  adJudtcatii<:ejaxo\  be  op- 

{)oaBd  to  an  action  of  which  the  very  ob- 
ect  la  tbe  luterpretatloia  ot  tbe  Judgment 
pleaded  in  bar.  82  La.  Ann.  1346. 

Digitized  by  Google 


5U0 


80UIHERK  BBFORT£Ii,yoL.9. 


(La. 


The  plea  otreaadjadicata  la  stiicti JoriSt 
and  in  caHe  of  doubt  sbould  be  loterprnt- 
ed  agalDBt  the  partjr  pleading.  7  La. 
Ann.  666. 

Bbeadx.J.  Theadmlnlstratorpre&ented 
a  provisional  acconut  to  be  taomoloxated. 
The  assets  ot  the  aoccewloa  to  be  dto- 
tribnted  amonnt  to  fS.SS6.ci2.  In  1889, 
Mm.  M.  E.  Tugwell,  wife  of  Joseph  L.  Tuior- 
wotl,  brought  suit  against  the  adminis- 
trator to  recover  ¥1,000  from  decedent's 
estate  as  a  widow  In  necexaltoua  circum- 
Btances.  She  obtained  Judgment  for  the 
amuutit.  Before  realising  anything  on 
the  amount  decreed  to  be  due.  she  died, 
leaving  no  minor  heirs.  Mrs.  Josephine 
Tugwell  and  Mrs.  Mary  Russell, daughters 
of  Mrs.  M.  E.  Tugwell  by  a  previous  mar- 
riage, oppoHed  the  homologation  of  the 
a<:count,  and  the  payments  the  adminls- 
trutor  applied  to  be  authorized  to  malte. 
There  were  no  children  burn  of  the  mar- 
riage of  Joseph  L.  Tuffwell  and  Mrs,  M. 
E.  Tugwell.  Nu  minors  claim  the  bounty 
under  the  act  of  1852.  The  contest  lies 
between  the  administrator,  representing 
the  succession,  and  the  heirs  of  the  widow, 
issue  of  a  Iorm<>r  marriage.  In  sappurt 
ol  their  opposition,  they  contend  that 
they  are  the  only  heirs  of  the  decedent; 
that  she  was  a  judgment  creditor  for 
¥1,000,  which  descends  to  them;  that  the 
judgment  recognizing  the  widow's  right 
has  the  effect  of  rea  u^udtcata;  and  that 
the  administrator  should  be  ordered  to 
pay  tt  In  preference  to  all  other  claims. 
Opponents'  claim  was  rejected  by  the 
diBt?rict  court,  and  they  have  appealed. 

The  law  upon  which  opponents  based 
their  claims  does  not  include  the  major 
heirs  of  the  deceased  widow ;  tor  It  pri>- 
vldesthat  the  widow  or  minor  heirs  of 
a  deceased  porson,  left  in  necessitous 
circnmstances,  shall  be  entitled  to  demand 
and  receive  from  the  succession  of  the 
deceased  husband  and  father  a  sura 
which,  added  to  the  amount.of  property 
owned  by  them,  will  make  np  the  sum  of 
¥1.000.  The  opponents  have  no  right  to 
this  portion.  In  Succession  of  Durkln, 
30  La.  Anu.  669,  the  facts  were  that  a 
husband  left  a  widow  In  necessitous  cir- 
cumstances, and  four  children,  all  of  age. 
The  widow  died  a  short  time  after  her 
huHband.  The  administrator  declined  to 
carry  the  claim  of  these  heirs  on  his  ac- 
count. The  court,  In  maintaining  the  ad- 
ministrator's account,  held  that  "the 
children  meant  throughout  the  act  are 
those  descriptively  mentioned  In  the  first 
clause  as  the  'minor  children'  of  a  deceased 
person,"  for  whose  benefit  alone  the 
bounty  provided  by  the  act  was  Intended. 
Cleurly,  the  children  of  age  of  a  previous 
marriage  cannotlnherit  from  the  mother's 
succession  tbo  widow's  portion,  not  col- 
lected by  her,  or  reduced  to  possession, 
prior  to  her  death.  In  opposing  dlstribn* 
tl<m,  they  urge  that  they  inherltfrom  their 
mother,  who  becaroeentitledeo/nstflnteat 
her  husband's  death  to  ¥1,000  as  the  wid- 
ow's portion  ;  that  theamount belonged  to 
herln  full  property.  They  also  earnestly  ar- 
gue that  the  widow's  claim,  having  been 
pat  fn  Judgment,  became  unalterable,  and 
vested  In  her  as  completely  as  Iftbe  amonnt 


had  already  been  paid  to  her;  that  It  had 
become  an  Inheritable  right, towhlch  they 
were  entitled  as  the  representatives  of 
their  mother.  Opponents.  In  support  of 
their  claim,  cite  Succession  of  Hunter,  13 
La.  Ann.  257,  also  the  case  of  Welsh  v. 
Welsh,  41  La.  Anu.  717,  6  South.  Rep. 
651,  which  fwttle  affirmatively  theabaolnte 
ownership  of  the  widow  where  there  are 
no  minors  of  the  husband.  The  question 
decided  In  each  of  these  cases  was  decided 
contradictorily  with  the  widow,  assert- 
ing herrights.  The  administratnr  sought 
to  make  the  widow  furnish  bund  as  usu- 
fructuary. In  each  case  it  was  decided  that, 
where  there  are  no  descendants  of  the  hus- 
band, the  amount  due  the  wlduw  is  re- 
ceived by  her  In  full  property,  and  she  is 
nut  buund  to  give  security.  These  decis- 
iouH  fully  settle  that  question,  but  are  nut 
authority  when  the  heirs  of  the  widow 
claim  the  bounty  by  virtue  of  inherit- 
ance. There  are  other  decisions  mure 
direct  Id  their  application.  In  Utibertsun'a 
Succession.  28  La.  Anu.  832,  the  court  held, 
when  a  widow  is  left  In  necessituua  clr^ 
cnmstances,  but  dies  without  claiming 
the  homestead  privileges  from  the  sucfres- 
sion  of  her  husband,  her  heirs  by  a  prevluiis 
marriage  cannot  claim  the  bounty  In  pref- 
erence to  the  heirs  or  creditors  of  the  hus- 
band. This  case  Is  hand  in  hand  with  the 
caseatbar.  Thefuctsareatmllar,  withunly 
the  difference  that  Mrs.  M.  E.  Tugwell  ob- 
tained Judgmentfortbe  amount  tiefuresbe 
died.  In  the  case  cited  It  was  decided  that 
theamount  must  be  In  possession  befure  it 
became  the  property  of  the  widow,  and 
inheritable.  A  similar  conclueluu  waa 
reached  in  the  Case  ut  Durkln,  30  La.  Ann. 
668.  The  amount  In  that  case  also  had 
not  yet  been  collected.  It  therefore  re- 
mained In  the  Bnccesslon  ot  the  deceased 
hunband,  to  be  appropriated  to  the  pay- 
ment of  his  debts.  In  Succession  of  Vlves, 
35  La.  Ann.  371,  the  principle  settled  In  the 
decieluns  before  cined  was  reaffirmed.  Iq 
that  case,  the  widow,  left  In  necessitous 
clrcnmstancea,  died  without  claiming  the 
¥1.000  reserved  to  her  by  law.  The  three 
minor  grandchildren  were  allowed  the 
amount  to  the  exclusion  of  the  major 
children,  not  as  an  inheritance,  but  be- 
cause, in  contemplation  ot  law,  they 
could  inherit  from  their  grandfather. 

The  opponents  plead  the  judgment  ob- 
tained by  their  latemother  as  an  inherita- 
ble right.  A  Jadgment  does  not  creat  any 
right.  It  decrees  its  existence,  and  makes 
it  executory,  and  secures  a  methud  to 
enforce  payment.  If  the  right  of  inher- 
itance existed  at  all,  It  was  not  affected  in 
any  respect  by  the  judgment.  The  major 
heirs  cannot  recover  this  amount  by 
representation  of  their  mother's  succes- 
sion. This,  we  have  seen,  is  no  longer  aa 
open  question.  A  judgment  obtained  as  in 
the  case  at  bar  will  not  secure  a  right  de- 
clared in  at  least  three  cases  not  recover- 
able. 

The  opponents  have  also  presented  the 
plea  ot  res  adjudicata  to  maintain  the 
Judgment  obtained  by  their  late  mother. 
It  the  amount  were  allowed  these  heirs, 
the  Bnccesslon  would  be  insolTent.  The 
Judgment  Is  not  binding  on  the  heirs  and 
credltora,  any  more  than  a  claim  pre- 
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aeuted  to  any  administrator,  and  wfalch 
he  has  promlsod  to  pay  in  doe  coaree  of 
administration.  Successiun  otCreevy,  84 
L.a.  Ann.  543.  Since  the  Judsment  was 
rendered  it  has  become  void,  and  of  no 
effect.  It  was  panted  on  account  ol  tha 
DeceBsitoosclrcumstuncesul  Mrs.TuKweU. 
Her  death  pat  an  end  to  the  neeeasUy  of 
allowlnir  thfl  bonnty.  lo  addition,  the 
plea  of  res  atUudteata  cannot  be  opposed 
to  the  rights  of  parties  not  identical  with 
those  In  the  suit  In  which  Che  JndgmeDt 
was  rendered.  The  widow's  portion  was 
Intended  tor  the  helpless.  The  technic- 
al plea  Invoked  will  not  prevail  tuchange 
the  destination  of  the  ainonnt  allowed, 
aud  to  males  parties  Its  benefldarlea  who 
are  not  Included  within  the  terms  of  the 
statute,  The  Judgment  appealed  from  Is 
correct,  and  la  afUrmed,  at  appeUanta' 
costs. 


STATE  ex  Tel.  Price  et  al.  t.  Scott,  Sheriff. 
(No.  1,244.) 

(Supreme  Court     LouMana.  June  11, 1891. 
4S  La.  Ajul) 

Habeas  Corpus— Jurisdiction  or  Sdpsemb  Court 
—Review. 

1.  The  power  vested  by  article  89  of  the  con 
stitution  in  the  supreme  court,  and  each  of  the 

Judges  thereof,  to  issue  writs  of  habe€U  corptw, 
s  one  of  original,  and  not  of  appellate,  Jurisdic- 
tion. 

3.  The  supreme  court  will,  in  the  exerctise  of 
Its  original  Jurisdiction  in  matters  ol  habeas  car- 

fHft,  decline  to  review  the  testimony  taken  be- 
ore  the  district  Judge  on  »  preliminary  examina- 
tion.  His  JuriBdlctum  in  matters  of  habeas  cor- 
pus is  concurrent 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Richland. 

C.  J.  BoKtmr,  for  relators.  F.  Q.  Hud- 
son, for  respondent. 

McEnery,  J.  The  relators  were  by  affl< 
davit  charged  with  arson,  and  after  a  pre- 
liminary examination,  in  which  they  were 
represented  by  counsel,  they  were  com- 
mitted to  the  parish  prison, — Price  without 
the  beoeBt  of  ball,  and  Arbraugli  in  default 
of  giving  bond  in  the  sum  of  92.500.  In 
their  present  application  they  rely  on  the 
testimony  taken  before  the  diHtrict  judge. 
In  the  application  for  Arbranghlt  Is  urged 
that  there  was  nut  sufficient  evidence  to 
connect  him  with  the  crime,  and  also  that 
the  bail  fixed  by  the  district  jndge  Is  ex- 
fiesBlve.  In  the  application  for  Price  It  is 
urged  that  the  attidavlt  nn  which  he  was 
arrested  does  not  cbarRe  htm  with  the 
commission  of  a  capital  offense,  nnd  the 
evidence  taken  on  the  trial  fails  to  show 
that  there  was  "at  the  time  Home  human 
being,  usually  staying,  lodging,  or  resid- 
ing at  night"  In  the  building  referred  to  in 
the  afHdavlt,  and  that  the  testimony  taken 
on  the  preliminary  examination  falls  to 
show  that  the  proof  is  evident  or  the  pre- 
aamptlon  great.  Both  parties  pray  to  be 
discharged  from  uustody.  or  to  have  ball 
fixed  within  their  ability  to  furnish. 
There  Is  no  complaint  of  the  IrroKuIartty 
of  the  commitment.  The  preliminary  ex- 
amination was  had  before  a  judge  ha  ring 
Jurisdiction  of  the  case.  The  application 
for  teUti  under  the  writ  ia  an  effort  to 


have  reviewed  the  testimony  taken  before 

the  district  Judge,  sitting  as  a  committing 
magistrate,  and  to  setasiae  or  amend  hl& 
decree.  The  Issues  presented  have  In  nev- 
eral  cases  been  decided  by  this  court.  Tlie 
applicatlouH  of  relators  are  Identical  with 
th'jse  presented  In  the  cases  of  State  v. 
Levy,  and  State  v.  Morales,  u8  La.  Ann. 
918.  919:  In  re  Strickland.  41  La.  Ann.  S24, 
6  South.  Hep.  577.  aud  State  v.  Strickland. 
41  La.  Ann.  518, 6  South.  Rep. 471,— in  each 
of  which  there  was  an  application  pre- 
sented to  this  court  to  review  the  tentl- 
inony  taken  In  the  preliminary  trial  and 
the  rulings  of  the  district  judge  who  had 
committed  therein  tyre.  In  each  of  these 
cases  it  was  held  that  the  power  vested  by 
artlcle89of  theconstltutlon  in  tbesnpreme 
court,  and  each  of  the  Judges  thereof,  to 
Issue  writs  of  habeas  corpus.  Is  oneot  orig- 
inal, and  not  of  appellate, Jurisdiction,  and 
that  it  will  decline  to revlewthe action ufa 
district  judge  who  has  concurrent  Jurisdic- 
tion after  a  fair  preliminary  examination. 
In  Re  Strickland,  41  La.  Ann.  824,  6  South. 
Kep.  577,  this  question  wns  most  carefully 
considered,  nnd  the  authorities  In  this  ano 
other  jurisdictions  reviewed,  and  the  con' 
elusion  reached  "that.  In  inquiring  into 
the  evidence  with  a  view  to  test  the  cor 
rectness  or  error  of  the  district  judge's 
eouclnslon  In  the  premises,  we  woald  ex- 
ercise an  appellate  Jurisdiction  with  which 
we  are  not  Invested.  Const,  art.  89." 

The  Instant  case  Is  not  lo  any  way  dis 
tlnguished  from  the  cases  referred  to  The 
Identical  testimony  taken  on  the  prelim- 
inary examination  la  certified  to  and 
brought  np  for  our  review.  The  couDsel 
fur  the  relators  baa  presented  their  case 
with  so  much  seal  and  ability  that  we 
have  been  induced  to  go  over  the  same 
ground  again,  and  to  review  our  previous 
ruling  from  the  additional  light  afforded 
by  his  brief  and  argument.  Our  examina- 
tion of  the  authorities  haa  only  confirmed 
our  belief  in  the  correctness  of  onr  couciu- 
slons.  We  were  much  Impressed  with  tbe 
argument  of  relators' counsel  on  the  prop- 
er construction  to  be  placed  upon  section 
S41  of  the  Revised  Statutes.  The  affidavit 
substantially  charges  that  there  was  in 
the  bnlldlng  at  the  time  It  was  destroyed 
by  five  a  human  being,  who  uBuslly  re- 
sided or  lodged  there.  It  If  not  essential 
that  an  affidavit  charging  a  crime  sbuuld 
be  as  precise  as  the  Isugunge  employed  In 
nn  indictment.  The  affidavit  charges 
"that  there  were  living  souls  within  the 
building  when  the  said  fire  was  Ignited 
who  were  lawfully  therein."  The  com- 
mitting maglHtrate,  the  district  judge, 
was  exclusively  vested  with  the  diacretion 
to  determine  the  sufficiency  of  the  evidence 
to  establlab  this  part  of  the  affidavit.  We 
cannot  review  lils  con<;Iuslon8.  To  pre- 
vent any  possibility  of  a  denial  of  tbe  right 
of  the  accused  in  his  application  for  relief 
under  the  writ  of  habeas  corpus,  the  great 
and  primary  object  of  which  is  to  afford 
Judicial  relief  to  parHes  who  are  Illegally 
deprived  of  their  liberty,  we  said  In  the 
caae  of  State  v.  Morales,  3«  La.  Ann.  919: 
"Unless  glaring  Injustice  has  been  done  to 
the  accused  by  a  district  Judge  In  a  pre- 
liminary examination,  the  Judges  of  tbe 
supreme  court  will  not  feel  authorised  to 
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review  tbe  order  therein  rendered  by 
means  of  tbe  writ  of  bubeaa  corpus.^  We 
do  not  think  the  accused  have  been  illegal- 
ly deprived  of  their  liberty,  and  no  glaring 
injustice  has  been  done  to  them  by  the  dla- 
trict  Judge  In  the  order  rendered  by  him. 
It  Is  therefore  ordered  that  tbe  appllca- 
tlou  tor  relief  ae  prayed  lor  by  relatora  be  de- 
nied, and  that  the  proceedings  In  both  ap- 
plications of  AalMUiacoipDA  be  dlsmlased. 


Bkeaux  v.  Nbqbotto  et  al.   (No.  10,877.) 

(Suprme  Court  of  Louigiana.  Dea  IS,  I88O1 
48  La.  Add.) 

Tax-Sale— KoTicB  —  ComTiTDTioiriL  Lit— Ah- 
NDLLixo  Tax -Salk— Adjudication  to  Statb. 

1.  Notice  to  the  delinqueut  tax-payer  is  an 
essential  prerequisite  to  a  valid  sale  of  his  prop- 
erty for  taxes. 

3.  There  is  no  law  probtbitinK  thu  state  from 
having  property  adjudicated  to  tier  at  a  tax-sale. 

3.  Act  80  of  1888  is  a  carative  and  remedial 
statute,  and  is  therefore  constitutiooal.  If  it 
exceeds  leglslatlTe  power  in  some  respects,  it  Is 
to  be  oonflnaed,  no  far  as  it  does  not  violate  the 
constitutional  ziffht  of  the  property  holder.  Ua- 
der  constitutionfu  direction,  it  Is  diaoretionaiy 
with  the  legislature  to  provide  thetlmeand  man- 
ner of  notice,  but  it  cannot  dispense  with  notice 
alt(«ettaer.  Act  80  ol  1888,  thereforcu  does  not 
cure  the  defect  of  the  entire  absence  of  ootice. 

4.  Tbe  role.  In  construing  such  statutes,  is 
that  the  legislature  may  make  the  tax-deed  con- 
olusive  evidence  of  compllaoce  with  eveiy  re- 
quirement which  the  legislature  might.  In  the 
original  exercise  of  its  discretion,  have  dispensed 
wiui,  and  may  validate  retrospectively  the  pro- 
ceedings which  they  might  have  authorized  in 
advance. 

5.  Where  the  plaintlfF,  In  a  suit  to  aonul  a 
tax-sale,  pleads  the  prescription  of  the  tax,  a 
tender  is  unnecessary ;  and  also  when  the  amount 
Is  indefinite  and  uncertain. 

6.  In  order  to  plead  the  prescription  of  three 

Sears  in  bar  of  the  action  to  annul  a  tax-sale  un- 
er  section  6  of  Act  IKS  of  1874,  the  defendant 
must  be  in  possession  of  the  property.  When 
such  possession  Is  shown,  it  puts  the  original 
owner  under  notice  of  tbe  necessity  of  bringing 
his  action,  and,  if  he  fails  to  bring  it  within  the 
prescribed  time,  the  bar  of  the  statute  applies. 

7.  Where  property  which  Is  delinquent  for 
tuxes  is  kept  on  the  assessment  rolls,  and  the  tax 
for  sufafloquent  years  Is  regularly  assessed  to  the 
original  owner  and  paid  by  him,  it  would  be 
against  Justioa  and  good  conscience  for  the  state, 
withoat  notice  to  the  owner,  to  sell  the  iwt^erty, 
ud  have  It  adjudicated  to  the  state. 

ON  BBBBABINO. 

8.  In  case  an  appellee  prays  for  a  mle  on  the 
appellant  to  show  cause  why  a  decree  should  not 
issue,  on  the  ground  that  the  Judgment  and  de- 
cree of  this  court  has  become  final  oecauseappel- 
luit*8  motion  for  a  rebearingwas  unaccompanied 
by  a  printed  statement  of  points  and  anthoHties 
on  which  same  is  founded,  in  obedienoe  to  rule  9 
of  this  court,  it  is  sufBcient  answer  fortbe  appel- 
lant to  state  that,  for  a  rehearlog,  he  solely  re- 
lied upon  the  points  and  authorities  cited  on  his 
original  printed  briefs  on  file,  and  upon  printed 
briefs  to  be  filed  by  an  amlcut  eurte,  to  whom 
an  extension  of  time  had  been  granted  for  that 
purpose. 

9.  In  answer  to  a  rule  filed  by  appellant's 
counsel  pending  the  determination  of  the  appel- 
lee's rule,  and  bis  own  application  for  a  rehear- 
ing, it  Is  a  suffiolent  answer  for  the  appellee  to 
state  this  relief  is  not  appropriate  at  this  time; 
that  such  an  application  must  be  made  on  tbe 
OTiginal  hearing  of  the  appeal  in  this  court;  and 
that  sach  a  rule  should  have  been  thereon  con- 
tTadletorily  taken,  and  not  ex  parte,  as  in  this 
•asa 


(La. 

10.  Avtng  made  an  alteratlcia  In  a  previous 
detdalon,  with  which  the  opinion  In  the  instant 
oaoe  was  manifestly  in  conflict,  thus  hanuooizlng 
the  two,  there  is  no  occasion  for  the  allowance 
of  a  rehowing. 
{SyUabuM  by  the  Court) 

Appeal  from  civil  dlatrlet  court,  parish 
ot  Orleans;  Monbob,  Jndge. 

Cbaiiea  F.  Ciaibome  and  Hows  &  Prea- 
HBBt  for  appellant.  Walttr  B.  Rogen» 
Atty.  Oen.,  and  Wyuae  Rogers,  tor  tax- 
collector.  Moiae  A  2VecAe,  as  amid  carUe. 
Bajme,  Deoe/fre  A  BmyBe,  for  appellee. 

McEnbry.  J.  This  la  a  salt  to  annul  a 
tax-sale.  The  tax  collector,  in  pursnanee 
o(  Act  77  ot  1880  and  Act  No.  96  of  1882,  ad- 
vertlaed  for  sale  the  following  dMcrlbed 
property  for  unpaid  taxRs  of  ISSl  asBesBed 
In  the  name  of  Alexander  Deihomroe.  and 
in  the  al>seoce  ot  bidders,  according  to  tbe 
provlBlons  of  Raid  Act  No.  96  ot  1882,  It 
was  adjudicated  to  ttie  state:  Two  late 
aH  ground  In  the  first  district  ol  tbe  dty  of 
New  Orleans,  In  tbe  square  bounded  by 
Magazine,  Race,  Cunstance,  and  Orange 
streets,  adjoining  each  otber.and  meuBure 
each  27  feet  front  on  Magazine  street,  by 
125  leet  in  depth  between  parallel  lines,  ac- 
cording to  a  plan  by  Benjam.  Butseon, 
Rurveyor.  On  tbe  13th  day  of  June,  18S9, 
the  property  was  adjudicated  to  the  de- 
fendant Negrotto,  by  the  tax  collector, 
under  Act  NO  of  The  plaintiff  claims 

that  the  sale  of  his  proirerty  ae  aforesaid 
wan  an  absolute  nullity,  for  tbe  following 
reasons;  (1)  The  tax  collector  could  not 
sell  to  tbe  defendant  Negrotto  witbout 
statutory  warrant,  and  this  statutory 
warrant  (Act  80  of  1888)  required  that  tbe 
property  be  advertised  30  days,  whereas 
the  tux  collector  only  advertised  it  6  times 
in  AO  days;  tbat  tbe  advertisement  for  full 
80  days  was  a  condition  precedent  to  tbe 
sale,  was  Intended  as  notice  to  protect  pe- 
titioner, and  tbe  attempt  to  sell  his  prop- 
erty, witbout  such  advertisement,  is  a 
taking  ot  hts  property  without  due  pro- 
cess of  law,  In  violation  of  the  flft  h  amend- 
ment to  the  constitution  of  the  United 
States,  the  statute  providing  that  sneb  ad- 
vertisement shall  he  a  full. complete  notice 
to  all  persons  and  parties  in  any  wise  in- 
terested in  said  property,  and  no  other 
notice  shall  be  required,  and  the  snroe 
shall  operate  as  a  complete  citation  to  all ; 
that  tbe  act  assailed  falsely  reclte«  that 
the  property  has  been  advertised  SU  days, 
and  is  not  such  an  act  as  is  called  for  by 
law,  containing  general  recitals  and  con- 
clusions of  law  Instead  of  recitals  of  fact, 
and  is  nut  entitled  to  the  character  an- 
nexed by  the  law  of  1888  to  such  acts  as 
are  passed  In  compllaoce  with  Its  pro- 
visions, and  the  recitals  In  the  act  operate 
aa  a  fraud  upon  petitioner's  rights.  (2) 
That  Act  80  of  1888,  If  eonstltntlonal.  pn>- 
vldes  solely  for  the  sale  of  property  be- 
longing to  the  state,  and,  as  the  state  has 
no  title  to  petitioner's  property, it  did  not 
come  within  tbe  purview  of  tbat  act,  and 
tbe  tax  collector  had  no  authority  in  law 
to  sell.  (3)  Tbe  state  had  no  title  to  peti- 
tioner's property,  because:  (a)  The  tax  of 
1881  was  and  Is  null  and  void,  because  not 
equal  and  uniform,  as  provided  by  article 
203of  theconstltntlon.  (b)  Thatthetaxot 
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IS^n  was  prescribed  at  tho  time  of  the  pre- 
tended adjudication  to  tbentate.  (o)  Act 
77of  1880,  whIchKoverned  the  cuBesBment, 
leTj,  and  euUectlon  of  the  tax  of  1881,  as 
set  forth  In  the  act  of  sale  to  the  state, 
did  not  authorize  the  tax  collector  to  pnr- 
chafle  In  the  name  of  tho  state,  and  there- 
fore his  act  In  ho  dninj;:  was  without  war- 
rant In  law  aud  void,  {d)  Tbeconstltn- 
tiun  and  laws  in  force  at  the  time  required 
notice  to  the  tax-payer  before  his  proper- 
ty eonld  be  sold,  and  no  notlee  was  given, 
and  therefore  the  tax  collector  was  with- 
ODt  warrant  in  law  to  seise  and  sell,  (e) 
The  law  provides  that  property  adjudl- 
4Tated  to  the  state  shall  only  be  aewssed 
for  onfi  year  thereafter  in  the  name  of  the 
owner,  and  must  be  assessed  upon  a  sepa- 
rate roll.  After  that  time  It  contemplates 
that  the  tax  collector  sfanll  take  posses- 
«ioD  and  collect  reveuaes.  thus  providing 
■a  means  of  notice  to  the  tax-payer  that 
4ilti  pro|)erty  had  been  sold  so  as  to  allow 
bim  full  opportnalty  to  redeem.  That 
Dothlnfe  of  the  kind  was  done  In  this  case, 
-bat  the  state  exacted  and  collected  taxes, 
and  at  all  times  treated  and  dealt  with 
tbA  property  as  that  of  petitioner,  and 
was  and  la  estopped  to  set  ap  title  in  her- 
self. (4)  ActaOof  188Rl8uncun8tltattonal, 
In  BO  far,  at  least.'aa  it  undertakes  tu  cure 
prior  assessmen  ts  and  deeds,  and  to  f?lve 
a  certain  character  to  deeds  as  evidence, 
because  no  such  purpose  is  stated  In  Its 
title,  and  because  It  is  not  In  the  power  of 
tbe  leglBlatare  to  validate  deeds  absolute- 
ly Totd,  and  tratmfer  a  man's  property  to 
the  state  by  legislative  declaration,  soeh 
a  law  t>elnK  obnoxious  to  the  flftb  amend* 
■nent  to  the  constitution  of  the  United 
States,  and  to  several  articles  of  the  con* 
Btitntlon  of  Louisiana.  (6)  Act  80  of 
1888,  In  so  far  as  It  provides  that  deeds  of 
sale  thereunder  shall  be  conclusive  evl- 
•dence.  Is  In  conflict  with  article  210  of  the 
constltntlon,  which  declaroa  that  tax  deeds 
«ball  only  beprffHA  iSccfe  evidence.  The  de- 
fendant filed  exception!}  of  no  cause  of  ac- 
tion, and  want  of  tender  of  thepricepald  by 
Nej^rotto.  and  pleaded  the  pn^crlptlon  of 
three  and  five  years.  These  were  over- 
ruled by  the  district  court.  Defendant  an- 
swered, allefcing  the  state's  purctaase  at 
tax-Hale  In  18K4  of  the  property  assessed  to 
Delhonime,  and  the  purchase  by  blm  on 
Jone  13th  of  18S0  under  Act  80  of  1888:  that 
bis  title  is  perfect;  and  prays  for  recogni- 
tion thereof,  and  Judgment  for  revenues, 
-or,  in  the  alternative,  for  amount  paid  by 
bim  for  his  purchase  atthe  tax-sale,  which 
WHS  9110.  There  was  Judgment  for  the 
plalntllf.  and  the  defeudant  appealed. 

The  petition  discloses  a  cause  of  action, 
and  the  want  of  tender  of  the  price  paid 
by  the  defendant,  Neffrotto,  has  no  appli- 
cation In  thlB  case.  The  Dlalntitf  In  Ills  pe- 
tition denies  that  he  owed  the  tax  for 
wbicb  his  property  was  sold.  He  claims 
that  the  tax  had  been  extinguished  by  the 
prescription  of  three  years.  The  article  of 
tbe  constitution  requiring  that  '*no  sale  of 
property  for  taxes  shall  be  annulled  for 
any  Informality  In  the  proceedings  until 
the  price  paid,  with  ten  per  cent,  interest, 
be  tendered  to  the  purchaser,"  certainly 
dues  not  Intend  that  tbe  party  bringing 
ttaeBoit  to  annul  the  sale,  because  of  the 


non-existence  of  the  tax,  should  be  re- 
quired to  do  that  which  would  defeat  the 
object  of  tbe  suit.  A  tender  necessarily 
requires  tbe  existence  of  the  tax.  In  this 
case,  also,  the  plaintiff  was  not  certain  to 
whom,  and  tor  what  amount,  tbe  tender 
should  be  made.  If  his  plea  of  preHcrlp- 
tlon  Is  not  maintained,  and  his  other  alle- 
gations as  to  the  nullity  of  the  proceed, 
ings  should  prevail,  be  certainly  owes  Ne- 
grotto  nothing,  but  he  owes  to  the  state 
the  amount  of  the  tax,  only,  assessed 
ajialnst  him  for  the  year  1881. 

In  the  case  of  Guldry  v.  Broussard  we 
said:  "11  a  tender  was  necessary, Itwoald 
have  been  difficult.  It  not  Impossible,  to 
tell  the  precise  sum  that  was  to  be  ten- 
dered. To  entitle  a  party  to  insist  on  a 
tender,  th«  amount  must,  in  legal  coutem- 
platlou,  be  made  to  appear  definite  and 
cerlnin,  so  that  tbe  act  to  be  dune,  and 
the  duty  performed,  if  required,  might  be 
intelligently  performed.  We  bad  occasion 
to  puss  upon  this  point  In  the  case  of  Mill- 
er V.  Montague,  H2  La.  Ann.  1290,  (recent- 
ly decided,)  in  which  we  held  that,  under 
a  state  of  facts  rtiatlng  to  the  want  of 
certainty  and  confnslon  In  asseBsment, 
and  tbe  consequent  nncertalnty  In  the 
amount,  11  any,  to  be  tendered,  similar  to 
those  here  presented,  that  a  tender  was 
not  necessary."  82  La.  Ann. 925.  titaffurd 
T.  Twltcbell,  83  La.  Ann.  o2il. 

Neither  the  state  nor  thedefendant  took 
pOBSesBlon  of  the  property.  It  remained 
continuously  in  possession  of  the  plalntllf 
and  Delbomme,  from  whom  tbe  plalntilt 
purchased.  Tbe  rents  and  revenues  were 
enjoyed  by  them.  No  demand  or  any  at- 
tempt was  ever  made  by  theetate  to  ob- 
tain poRsesslon  of  the  property.  On  tbe 
contrary.  It  not  only  remained  In  the  pos- 
session of  the  plaintiff,  but  it  was  carried 
on  the  assessment  rolls  in  the  name  of  the 
plaintiff,  aaseBsed  to  falm,  and  tbe  taxes 
collected  from  htm.  There  waa  nu  adverse 
xmeseBBlon  which  put  the  plaintiff  under 
notice  of  the  necessity  of  bringing  his  ac- 
tion, which  falling  to  do  within  the  pre- 
scribed time,  the  bar  of  tbe  statute  would 
apply  Barrow  v.  Wilson,  39  La.  Ann. 
409,  2  South.  Rep.  809.  The  taxed  proper- 
ty was  adjudicated  to  the  state  for  the  tax 
assessed  against  It  in  1880,  and  In  pursu- 
ance of  sections  49-52,  Act  96  of  1883.  The 
tax  collector's  deed  shows  that  tbe  adver- 
tisement and  olTerings  were  duly  made 
within  the  time  necessary  to  prevent  pre- 
scription. The  tax  for  1881,  therefore,  had 
not  prescribed  when  the  property  was  ad- 
judicated to  the  state,  June  14.  1884.  If 
tbe  adjudication  waa  legal  and  valid,  the 
time  for  redemption  having  passed,  the 
divestiture  of  the  title  of  tbe  plaintiff  was 
complete.  He  has  no  Interest,  therefore, 
in  attacking  Act  80  of  1888.  It  is  Immate- 
rial to  bfm  In  what  manner  the  state  dis- 
poses of  her  property.  In  Martinez  v. 
Tax  Collector,  42  La.  Ann.  677,  7  South. 
Rep.  796,  we  said:  "Conceding  that  tlie 
taxes  were  extinguished  by  confusion 
when  the  state,  in  tbe  absence  of  bidders, 
purchased  the  property  at  the  sale  under 
Act  96  of  1882,  no  reasons  are  urged,  or  can 
be  urged,  why  the  state,  being  the  owner 
of  the  property,  coald  not  sell  the  same, 
and  fix  the  price,  and  impcne.  such  condl- 
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tloDB  on  tb«  Bale  ai  she  deemed  flt  and 

proper.  There  ie  no  reetrk:tion  that  can 
be  placed  upon  the  condlttons  which  Hhe 
may  impose  upon  the  nale  of  her  proper- 
ty." Id  the  same  caae  we  eaid :  "There  is 
in  the  coDBtltiition  no  prohibition  on  the 
Btate  to  purchaee  property  either  at  pri- 
vate, public,  or  taxaale."  ThiB  case  dla- 
puReB  of  both  oblectlona  ut  plain  tl  IT.— the 
attack  on  Act  80  ot  1888,  and  the  rlffbt  of 
the  state  to  purchase  at  tax-Bale. 

The  Act  No.  80  of  1888  coneerna  the  plain- 
tiff only  lu  Its  effects  as  a  curatlre  statute. 
In  Be  Lalie,  40  La.  Ann.  142,  &  South.  Hep. 
479,  and  In  re  Douglas,  41  La.  Ann.  7^5,  6 
South.  Rep.  675,  we  held  that  such  atat- 
QteB  were  constttutlonal;  and  In  Re  Dong- 
las  that,  If  they  exceeded  legislative  pow- 
er in  some  reH]>ectB.  they  are  to  be  enforced 
so  far  as  they  do  not  violate  the  constitu- 
tional right  of  theproperty  holder,  and  re- 
strained so  far  as  they  do.  Article  210  of 
the  constitution  says:  "Alter  giving  no- 
tice to  the  delinquent  in  the  manner  to  be 
provided  by  law,  (which  shall  not  be  by 
publication,  except  In  case  of  unknown 
owner,)  adrertlHO  lor  sale  the  property  on 
which  the  taxes  are  due.  In  the  manner 
provided  for  Judicial  sales,  and  on  the  day 
of  sale  he  shall  sell  such  portion  of  the 
property  as  the  debtor  shall  point  out." 
This  article  rriers  to  sales  ol  property  for 
taxes,  and  can  have  no  appllcatlou  to  the 
proi>erty  which  the  atate  sells,  and  to 
which  she  haa  title,  whether  acquired  at 
tax-aale  or  otherwise.  But  If  the  state  ac- 
quired no  title  to  plaincin's  property,  be- 
cause of  radical  delects  in  the  tax  proceed- 
inK,  she  could  convey  no  title  to  the  de- 
fendant under  the  sale  made  In  pursuance 
of  Act  80  of  1888.  Guidry  v.  Brouesaril,  32 
La.  Ann.  836;  Gibson  v.  Hitcbcock,  87  La. 
Ann.  209;  Oll-^Vorks  DnndaR.  81  La. 
Ann.  255;  Draegre  v.  Oerac,  85  La.  Ann. 
852:  Gatlln  v.  Hutchinson,  86  La.  Ann. 
350;  Garlg  v.  Bush,  35  La.  Ann.  1109. 

The  plaintiff  alleges  that  no  notice  was 
served  on  him  In  pursuance  of  the  constl- 
tutioDul  provision,  and  section  35  of  Act 
77  of  1880.  Article  210  of  the  constitution 
requires  notice  to  be  served  on  the  deltn- 
qnent  tax-payer.  In  the  manner  to  be  pro- 
vided by  law.  Section  85  of  Act  77  of  1880 
provides  that  the  notice  shall  be  left  at  the 
residence  or  plnce  of  business  of  the  tax 
debtor  and  delinquent,  or  mailed  to  htm 
by  registered  letter.  It  Is  contended  by 
defendant  and  the  tax  collector  that  the 
marKlual  note  on  the  assessment  roll  fur- 
nishes full  and  conclusive  proof  that  the 
notice  waB  served  as  directed  by  said  sec- 
tion. It  is  only  prima  facie  evidence,  and 
can  be  disproved  In  a  Judicial  proceeding. 
This  certificate  of  the  tax  collector,  how- 
ever, applies  only  to  unknown  owners, 
who  receive  notice  by  publication,  as  pro- 
vided for  In  section  86  of  the  act.  If  the 
notice  provided  for  in  Hectiuns  49  and  50  of 
Act  90  of  1882  applies  to  this  case,  the  no- 
tice therein  is  by  postul-carcl ;  but  there  Is 
no  provision  made  for  the  evidence  of  Its 
having  been  mfliled,  to  be  preserved  by 
the  certificate  of  the  tax  collector.  But  we 
think  the  evidence  la  conclusive  that  no 
notice  of  any  kind  was  ever  served  on  the 
plaintiff.  Under  the  constitutional  direc- 
tion. It  was  discretionary  with  the  general 


asBembly  to  provide  the  mode  and  man- 
ner of  the  notice.  But.  the  coustitntion 
having  provided  for  the  notice.  It  becomes 
an  essential  prerequisite  to  the  sale  of 
the  property  of  the  delinquent  tax-payer. 
The  tax-deed  to  the  state,  In  pursuance 
to  the  adjudication  to  her  under  the 
pFOTlBiona  of  Act  96  of  1883,  recltea  that 
the  notice  to  the  ddinqnenfc  had  been 
given  In  strict  compliance  with  law. 
The  deed  Is  evidence  of  a  prima  facie 
valid  sate.  Article  210,  Oonst.  It  can  be 
disproved  as  to  the  want  .of  one  of  the 
essentials  to  a  tax-sale.  These  easentlals 
have  been  enamerated  In  Re  Lake  and  in 
Be  Douglas,  heretofore  referred  to,  anci 
notice,  aa  nqnlred  by  the  constltation, 
may  be  added  to  tbem.  In  Re  Lake  we 
held  that  theprovlslons  of  section  8  <tf  Act 
82  of  1884''ne('eBBarlly  imply  that  all  tbejo- 
rlsdlctlonal  prerequlsJtea  havfi  been  com- 
piled with,  and.  If  In  point  of  fact  they 
have  not,  the  tax-titledoes  not  preclude  an 
action  ol  nalllty  based  on  non-cumpllance 
therewith."  In  Re  Douglas  we  said: 
"Broadly  stated,  the  doctrine  Is  that  Che 
leglHlature  may  make  the  tax-deed  con- 
clusive evidence  of  compliance  with  every 
requirement  which  the  legislature  might 
originally,  in  the  exercise  of  its  discretion, 
have  dispensed  with.  As  stated  by  Judge 
Cooley :  *  The  general  rale  has  often  been 
declared  that  the  legislature  may  validate 
retrospectlTely  the  proceedings  which  they 
mighthaveautborlxedlnadvance.'  Cooley, 
Tax'n,  222."  Section  4  of  Act  80  of  1888  is 
similar  to  section  3  of  Act  82  of  1884.  The 
legislature,  having  discretionary  power  to 
provide  the  mode,  manner,  and  time  of  no- 
tice, can,  by  remedial  i^siatlon,  care  such 
defects  as  arise  from  defective  service.  Bat 
It  cannot  dispense  with  notice  altogether, 
hence  it  cannot,  by  remedial  legislation, 
supply  the  absence  of  notice  which  the 
constitution  requires  shall  be  given  to  tbe 
delinquent  tax-payer.  Tbe  constitution 
and  AcU  No.  77  of  1880  and  No.  96  of  1882 
require  a  notk^e  to  be  given  to  the  tax  de- 
linquent. No  notice  was  given.  It  was 
an  essential  prerequisite  to  the  sale  of  tbe 
property.  Aa  Act  No.  NO  ol  1888  doea  not 
cure  tbe  want  of  notice,  and  as  a  remedial 
statute  does  not  apply  to  the  case  at  bar, 
the  law  as  stated  in  Stafford  v.  Twltchell 
is  directly  applicable.  In  re  Douglas,  41 
La.  Ann.  765.  6  South.  Rep.  675,  In  that 
cane  this  court  said:  "Amongst  the  con- 
ditions precedent  to  sell,  those  the  object 
of  which  is  to  charge  the  tax-payer  wltb 
notice,  actual  or  constructive,  ol  the  pro- 
ceeding, whether  In  tbe  assessment  or  col- 
lection ol  taxes,  are  the  ones  universally 
regarded  as  absolutely  mandatory,  and  of 
which  the  most  punctilious  performance 
Is  required.  *  *  •  Actual  knowledge, 
however,  clearly  broughthome  to  the  tax- 
payer, cannot  dispense  with  the  necesalty 
of  such  notices  In  conformity  wltb  law, 
and  no  consent  to  their  waiver  can  In  any 
case  be  Implied."  83  La.  Ann.  529. 

The  property  remained  continuously  Id 
the  possession  ol  plaintiff,  and  be  re^n- 
larly  paid  tbe  taxes  on  it.  Be  has  paid 
all  taxes  to  dale,  city  and  Btate,  with  the 
exception  of  tbe  tax  due  the  state  for  the 
year  1S81.  The  tax-pi^er  may  have  been 
inducttd  to  believe  that  bis  tax,  tor  some 
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reason  known  only  to  the  ofBcBP,  may 
have  beeii  deferred  for  collection,  becaoBe 
of  Home  fault  In  as8ee<3inent  or  fur  some 
otiier  CHUBe;  or  he  may  have  been  con- 
firmed in  his  impressions  that  be  had  paid 
it.  The  latter  would  seem  to  be  the  belief 
iu  this  case,  us  the  plaintiff  had  paid  all 
of  his  taxes,  and  was  under  the  impres 
Hlon,  and  believed,  that  he  had-  paid  the 
tax  of  1881.  Had  the  state  taken  puBses- 
slon  ot  the  property  and  collected  the  reve- 
nues within  the  year  of  redemption,  the 
plaintiff,  by  the  adverse  pusBession,  would 
have  been  informed  that  his  property  had 
been  expropriated  for  taxes.  He  would 
not  have  remained  Inactive,  and  permit- 
ted his  rlffhtu  to  the  property  to  be  Imper- 
iled. This  la,  at  least,  hu  testimony, 
when  be  says,  had  he  received  notice  of 
tbe  tax,  be  would  have  promptly  paid  It. 
It  would  be  affalDst  Justice  and  good  con- 
science to  allow  the  state  to  assert  own- 
ership under  such  a  state  of  facts.  State 
•V.  Ober.  S4  1a.  Ann.  861 ;  State  v.  Taylor, 
28  I>a.  Ann.  462.  There  are  some  other 
reasons  ntleeed  by  plaintiff  wby  tbe  tax- 
sale  should  be  annulled.  They  are  not  of 
BDCh  importance  as  to  require  notice. 
J  adgment  affirmed. 

Bbbaux,  J.,  takes  no  part. 

Watkinb,  J.,  {concurring.)  I  test  my 
concurrence  in  the  opinion  here  rendered 
on  the  gronnd  that  the  sale  to  tbe  state 
was  not  preceded  by  the  notice  provided 
by  article  210  of  the  constltatlon,  regard- 
ing it  as  soeh  an  essential  prerequisite  tor 
the  exercise  of  tbe  taxlnff  power  as  Is 
specified  in  Be  Lake.  40  La.  Ann.  147,3 
Soutb.  Bep.  470,  because  there  can  be  no 
"statutory  warrant"  for  a  tax-sale  which 
has  not  been  preceded  by  such  notice. 
This  view  Is  perfectly  consonant  with  the 
opinion  we  expressed  Id  the  Douglas  Case. 
41  La.  Ann.  765.6South.Rep.tt76.  No  stat- 
ute or  decision  of  this  court  could  read 
that  precept  out  of  the  orsanlc  law.  Bat, 
Inasmuch  as  the  defendant  has  interposed 
a  plea  of  three  years'  prescription  under 
the  law  of  1874.  it  Is  necessary  that  I 
ahonld  state  my  views  precisely  In  regard 
to  It.  In  Smith  V.  nty,i  we  held  that 
this  period  of  prescription  commences  to 
ran  from  tbe  date  of  tbe  sale,  as  expressed 
in  tbe  statute  of  1874.  And  we  further  ex- 
pressed the  opinion  that, in  this  particular 
rlHBs  of  tax-titles,  posseBslon  by  tbe  state, 
other  than  that  Imported  by  the  registry 
ot  ber  authentic  title,  was  not  required  by 
the  statute  of  1882.  which  capacitated  her 
to  become  n  purchaser,  and  posseHsiun  by 
a  purchaser  at  tax-Hale  was  not  made  an 
essential  tu  this  plea  of  prescription  by  tbe 
act  of  1874.  But  the  revenue  law  ot  1886 
does  require  that  tbe  state,  as  purchaser, 
shall  take  actual  puBsesaiuQ  of  property 
BO  purchased  by  her.  Hence  I  conclude 
that,  fnasmueh  as  the  legislature  baa  seen 
fit  to  Imposetbls  additional  restriction  on 
the  Btatewhen  Hhe  becomes  a  purchaser, 
the  tax  debtor  whose  property  stie  buys 
has  a  right  to  require  It  of  her;  and  that 
her  failure  to  take  poasesslun  can  be  urged 
against  ber,  or  those  holding  under  her, 
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oa  an  estoppel  connteraetingtbe  bar  of 
this  statute  of  prescription.  The  present 
case  differs  from  tbe  Smith  Case  in  this: 
that  the  plaintiff  in  that  case  purchased 
piior  to  the  act  ol  1886,  and  the  plaintiff  in 
this  case  purchased  afterwards.  On  this 
statute  the  plaintiff  had  a  perfect  right  to 
rely,  and,  as  the  state  bad  not  taken  pos- 
session ot  the  property  anterior  to  l^he 
plaintiff's  acquisition  of  a  title  to  It,  the  In- 
choate condition  ot  tbe  title  of  the  state 
enables  the  plalntilf  to  employ  it  as  an 
estoppel  against  ber  vendee's  plea  of  pre- 
scription. ThiB  construction  of  the  act  of 
1874  Is  analogous  to  that  we  placed  upon 
It  in  Surget  v.  Newman,  42La.  Ann.  777. 
7  Soutb.  Rep.  731,  In  which  we  said,  sub- 
stantially, that,  iu  applying  the  prescrip- 
tion of  Act  106ofl874to  an  action  to  invali- 
date a  title  to  property  purchased  at  tax- 
sale.  It  Is  the  province  of  this  court  to  see 
that  the  sale  waB  made  underuod  by  virtue 
ofBome  law  of  this  state  which  authurlzed 
the  sale  proceeding.  In  Barrow  v.  Wilson, 
89  La.  Ann.  408,  2  South.  Rep.  800.— tbe 
first  adjudicated  case  In  which  this  pre- 
scription was  recognised  and  applied,— 
we  likened  itto  the  prescription  provided  in 
Eev.  avil  Code,  art. 3543,  against  all  iofor- 
mallties  connected  with  or  growlngout  of 
Judicial  or  public  sales.  It  is  not.  correct- 
ly speaking,  the  prescription  acqulrrndo 
CHUsa,  one  of  the  essentials  to  which  Is 
posaessloD,  but,  by  tbe  act  of  1886,  pos- 
session has  been  made  an  essential  con- 
dition to  tbe  acquisition  of  title  by  the 
state,  and  must  be  so  as  to  a  plea  of  pre- 
scription Id  her  behalf,  or  that  of  her  ven- 
dee. This  prescription  runs  not  against 
an  action  simply,  but  against  an  "action 
to  invalidate"  titles  acquired  at  tax-sales. 
It  does  not  Indicate  an  adversary  claim  or 
possession. 

Bbbuttdes,  C.  J.,  eoncurs. 

ON  APPLICATION  FOB  REBIGABINO. 

(April  18,  1891.) 

Watsinb,  J.  Our  opinion  was  handed 
down  on  Monday,  December  15,  IbOO,  aud 
a 'written  application  for  rebearlng  was 
filed  by  counsel  ot  record  for  the  defend* 
ante.  On  the  9th  of  January,  1891,  plain- 
tiff's coiinnel  applied  for  a  rule  on  the  de- 
fendants to  show  cause,  on  a  day  desig- 
nated, why  a  decree  of  this  court  should 
not  Issue,  on  the  ground  that  Bame  had 
become  final,  because  the  application  for 
rehearing  was  uuaccumpanled  by  a  print- 
ed statement  of  points  aud  authorities  on 
which  Bame  IsfoundeiLand  because  nu  time 
to  file  same  was  applied  fur,  as  required 
by  rule  9  of  thiscourt.  Contemporaueous 
ly  therewith  delendants  filed  a  motion  for 
a  like  rule  on  plaintiff  to  show  cause  why 
the  cause  should  nut  be  remanded  tu  the 
lower  court,  with  ioBtructiona  to  receive 
certain  alleged  newly-discovered  evidence 
material  to  their  Interest.  As  these  anr 
interlocutory  proceedings,  which  must  l>e 
diepuHed  of  In  advance  of  the  main  ques- 
tion, the  granting  vel  non  of  the  defend- 
ants'  application  fur  a  rehearing,  we  havp 
thought  it  expedient  to  treat  and  dis- 
pose of  them  fuTiatim. 

1.  To  plaintiff's  rule,  defendants' original 
counsel  answered  that  the  i-eason  be  did 
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notfllea  printed  Btatementor  points  relied 
upon  Id  hts  application  for  a  rehearlog.  ac- 
companied by  a  lint  of  antlioritieH,  was 
that  he  relied  for  a  rehearinj?  exclusively 
apon  points  made  and  authorities  cited  In 
fals  ori}(lnal  printed  briefs  on  file,  and  to 
which  he  merely  referred.  InvltlnR  the  at- 
tention of  tbe  court  to  them  in  his  ap- 
plication ;  that,  belore  the  expiration  of 
the  leKal  delays  fur  flltnK  an  application 
for  a  reliearlDfC,  time  was  granted  by 
the  court  to  an  amicvs  curlie  to  prepare 
and  file  a  printed  brief  and  arf^ument  In 
support  of  the  application  for  rehearing 
be  Iiad  already  filed,  and  that  said  amicus 
curiae  did  prepare  and  file  such  a  printed 
t)rief  In  this  cnuseontheSd  of  Jannary. 
1891:  that  defendants'  counsel  conferred 
with  said  amicus  curlse  on  the  day  his  ap- 
plication for  time  to  print  and  file  briefs 
was  frrunted,  and  that  they  agreed  upon 
the  line  of  argument  and  authority  the 
latter  should  therein  present.  To  this  an- 
swer is  appended  the  affldnvlts  of  counsel 
for  the  defendants,  as  well  as  of  tbe  aw/- 
«u«cuW«,  Tally  substantiating  the  state- 
inert  In  the  aforesaid  answer.  It  seems  to 
US  that  the  spirit.  If  not  the  letter,  of  the 
rule  invoiced  has  been  pursuf^d.  Printed 
briefs  are  nhat  the  rule  requires,  and  they 
were  Tumlshed  and  filed  several  days  in 
advance  or  plaintiff's  rule  to  show  cause. 
They  gave  the  court  fullest  details  of  the 
evidence  and  argument  on  which  defend- 
ants relied,  and  nothing  fnrthsr  was  re- 
quired or  necessary.  To  hold  otherwise 
-would  be  to  make  rules  of  convenience 
nnnecessaiily  harsh  and  oppressive.  We 
are  of  opinion  that  ourrutesshould receive 
a  liberal  construction,  and,  so  construing 
them,  we  thlnlc  the  defendants'  answer 
ample,  and  Justifies  our  retasal  to  make 
plaintiff's  rule  absolute. 

2.  In  so  far  as  detendants'  motion  to  re- 
fuand  Is  concerned,  we  think  It  entirely 
out  of  time.  While  it  is  quite  true  that 
the  judgment  Is  not  yet  final,  and  that  it 
is  always  within  the  power  of  the  court, 
in  appropriate  cases,  to  remand  causes  tor 
tbe  purpose  of  enabling  parties  to  adduce 
new  evidence,  yet  application  for  such  re- 
lief must  be  made  on  the  original  heurtug 
of  the  cause,  and  come  well  supported  by 
reasons  Justifying  Its  allowance.  Manu- 
lacturing  Co.  v. City  of  New  Orleans. 43  La, 
Ann.  — ,9  South. Kep.  21.  But  we  are  not 
aware  of  any  precedent  forsuch  relief  being 
fcranted  on  en  ex  parteshowing,  made  as  a 
supplement  to  an  application  for  a  rehtiar- 
Ing.  Even  If  this  right  be  conceded,  and 
tbe  mHterlallty  of  the  newly-dtscoTered 
evidence  also,  the  affidavits,  which  are  ap- 
pended to  the  motion,  make  no  averment 
of  any  diligence  on  the  part  of  the  defend- 
ants to  obtain  this  evidence,  which  Is  al- 
leged to  have  lust  been  discovered.  This 
evidence  is  said  to  consist  of  an  exempllfl- 
■catlonfrom  the  tax  records  lu  the  office  of 
tbe  comptroller  of  the  city  of  New  Orleans, 
and,  certainly,  it  was  as  accessible  to  de- 
fendants at  the  time  of  trial  in  thedlstrict 
court  as  it  would  be  on  a  second  trial. 
If  we  should  adopt  the  rule  suggested  in 
defendants'  motion.  In  our  opinion,  seri- 
ous inconvenience,  if  not  Injury,  would  In- 
evitably result.  It  would  tend  to  the  de- 
«truction  of  certainty  In  Judicial  proceed- 


IngH.  and  to  render  litigation  practicably 
interminable.  We  deem  It  to  be  onr  duty 
to  hold  all  litigants  to  a  Just  observance 
of  due  diligeuce.  The  application  to  re- 
mand is  without  merit.  It  should  not, 
properly,  have  been  considered  until  after 
the  application  lor  a  rehearing  had  been 
disposed  of;  bat  as  we  believed  that  It 
could  not  be  allowed  in  any  event,  and  as 
It  was  put  as  a  preliminary  proceeding, 
we  thought  It  best  to  couple  its  considera- 
tion with  that  of  plaintiff's  rule  to  show 
cause. 

3.  Defendants'  application  for  a  rehear- 
ing rests  on  fourgrounds,  vis. :  First,  that 
our  opinion  Is  in  error  in  holding  that,  be- 
cause plaintiff  all^;ed  that  the  tax  for 
which  the  land  was  sold  was  at  the  time 
prescribed,  there  was  no  necessit.v  for  him 
to  have  made  a  previous  tender  of  the 
price  of  adjudication ;  aeeond,  that  It  was 
errorto  hold  that  there  was  no  "notice" 
preceding  the  tax-sale;  third,  that  it  erro- 
neously failed  to  pass  on  his  reconven- 
tlonal  demand;  A>urt/),  that  our  opinion 
should  have  passed  upon  and  sustained 
their  plea  of  five  years'  prescription. 

It  is  unnecessary  for  us  to  enter  into  a 
detailed  discussion  of  these  points  sepa- 
rately, or  to  present  an  elaborate  state- 
ment of  our  views.  It  Is  sufiSclent  forns  to 
say  that  the  provisIoDs  of  article  210  ol 
the  constitution  do  not  seem  to  contem- 
plate a  "previous  legal  tender  "of  the  price 
of  adjudication  being  made,  sacfa  astscon- 
templated  In  Code  Prac.  art.  404  et  seq., 
and  Bev.  Civil  Code,  art.  1933  et  seq.,  and 
article  1911  et  seq..  as  a  condition  preced- 
ent to  the  Institutlcm  of  tbe  suit  for  re- 
scission of  the  sule.  It  declares :  "  No  sale 
of  property  for  taxes  shall  be  annulled, 
for  any  Informality  In  the  proceedlnKS,  du- 
tU  tbe  price  paid,  with  ten  per  cent,  inter- 
est, be  tendered  to  the  purchaser. "  Const, 
art.  210.  We  think  the  tender  may  be 
made  at  any  time  prior  to  the  rendition 
of  final  Judgment  decreeing  the  nullity  of 
the  sale,  or  It  may  be  adjusted  and  liqui- 
dated in  the  Judgment.  Certain  it  Is  that 
the  constitutional  mandate  mast  be  car- 
ried Into  effect,  and  the  tax  purchaser 
mast  be  compensated,  and  tfaejuilgment 
annulling  the  sale  cannot  be  completed 
until  that  is  done. 

On  inspection  of  tbe  record,  we  find  that 
the  defendants  urged,  among  other  excep- 
tions, the  prescription  of  three  and  five 
years,— the  former  against  the  plaintiff's 
action  to  annul  a  tax-sale,  aad  five  years 
against  the  alleged  Informalities  in  the 
sale,  and  especially  against  the  want  of 
notice  required  by  the  210th  article  of  tbe 
constitution.  In  the  application  for  re- 
ht;arlng  the  former  is  not  Insisted  upon, 
but  the  latter  is.  The  authentic  act  of 
conveyance  to  the  state  by  the  state  tax 
collector  of  the  property  In  question  bears 
da  te  17th  of  January.  1886,  and  this  suit  was 
filed  on  the  1st  of  May,  1890,— more  than 
five  yeara  having  Intervened  between  those 
two  dates.  The  provisions  of  Rev,  Civil 
Code.  art.  3543,  are  that  "all  Informalities 
connected  with  or  Krowiog  out  of  any 
public  sale,  made  by  any  person  aatlior- 
ised  to  sell  at  pubtin  auction,  shall  be  pre- 
scribed ai^alnst,  by  those  claiming  under 
such  sales,  after  tbe  Ituise  of  five  years 
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from  the  time  of  making  )t,  whotber 
agaloat  mlDore,  married  women,  or  Intns 
dlcted  perBunB.  Defendant  Negrotto,  Jr., 
acquired  an  authentic  title  to  this  proper- 
ty from  the  state  on  the  IMh  of  August, 
1889,  and  It  Is  this  title  the  plaintiff  seeks 
to  annul,  and  under  which  he,  as  delend- 
ant,  claims.  He  demands  Judgment  rec- 
ognlaing  talm  as  owner,  and  putting  him 
In  poBsesslon  of  same  tberennder.  It  la 
perfectly  clear  that,  il  tfato  plea  of  Are 
years'  prescription  is  applicable.  It  must 
be  sustained.  In  Person  r.  O'Neal,  82  La. 
Ann.  237,  our  predet-essorB  said  this  par- 
ticular prescription  was  not  applicable  to 
such  an  infurmality  in  a  tax-sale  as  the 
absence  of  notice  required  by  the  constitu- 
tion, and  wbicU  is  the  same  notice  under 
conaideratlon  In  tbls  case.  But  In  Barrow 
V.  Wilson,  89  La.  Ann.  410,  2  Soatb.  Bep. 
809.  that  decision  was  overruled,  and  in 
eii  doiuK  we  said :  "We  are  also  referred 
to  the  case  of  Person  t.  O'Neal, 32 La.  Ann. 
237,  where  the  court  said,  in  commeutlng 
OD  the  statute:  'Wfaatevw  defects  In  a 
tax  sale  may  be  cared  by  the  lapee  ol 
three  year*,  the  want  of  personal  notice 
tu  theowner,  or  his  agent  or  cnrator,  can- 
not he,  because  such  notice  Is  a  condition 
precedent  to  the  seizure,  without  which 
there  could  be  no  sale.'  We  are  compelled 
to  overrule  this  decision.  It  Is  in  direct 
cunfllct  with  a  former  deuislun,  which  held 
that,  even  under  article  8543,  avll  Code, 
want  of  Bocta  notice  was  a  relative  nullity, 
cured  by  the  lapse  of  five  years.  Allan  t. 
Couret,  24  La.  Ann.  24;  Muntaolland  v. 
Scott,  83  La.  Ann.  1045."  There  is  no 
question  of  the  fact  that  between  our 
opinion  In  the  instant  case  and  that  In 
Barrow  v.  Wilson  there  Is  a  conflict  which 
cannot  be  reconciled,  and  It  is  therefore  in- 
evitable that  one  must  yield.  After  a 
most  careful  and  serious  conBlderation, 
we  have  deliberately  reached  the  conelo- 
sloD  that  the  views  expressed  In  Barrow 
V.  Wilson  onght  to  be  modified  so  as  to 
conform  to  the  views  expressed  In  the 
opiulon  now  under  consideration.  In 
treating  of  and  applying  the  prescription 
of  three  and  five  years  in  that  case,  this 
court  recognised  the  decision  as  a  depart- 
ure from  the  theretofore  settled  course  of 
Judicial  coDstroetlon  to  the  contrary,  bnt 
deemed  the  application  of  the  act  of  1874 
an  absolute  necessity.  In  order  to  give  a 
qaietaa  to  the  agitation  of  tax  suits. 
Hence  we  were  not,  on  the  spur  of  the  njo> 
ment.  prepared  to  considered  all  of  Its  ul- 
timate bearings  and  consequences.  In- 
deed, In  overruling  Person  r.  U'Neal,  we 
were  galded  by  a  previous  decision  In  Al- 
lan T.  C!oaret,  24  La.  Ann.  24,  and  one  of 
our  own  subsequent  In  date,  in  Mnnholland 
V.Scott,  38  La.  Ann.  1045.  both  of  which 
JUBtifled  our  action  in  so  doing.  Not  until 
this  case  arose  was  our  attention  attract- 
ed to  the  fact  that  the  notice  required,  as 
a  condition  precedent  to  a  seizure  of  prop- 
vty  of  a  delinquent  tax-payer,  was  found- 
ed upon  a  constitntlonal  requirement,  the 
abeence  of  wblcb  could  not  be  considered 
as  a  relative  nullity  which  may  be  cured  by 
the  prescription  of  three  or  five  years. 
Hence  our  opinion  In  Barrow  v.  Wilson 
was  error,  to  the  extent  of  holding  that, 
lu  respect  of  this  notice,  the  prescription 


of  three  and  five  yeara  waa  tenable.  Mak- 
ing this  concession  and  alteration  will 
have  the  corresponding  effect  of  reviving 
and  giving  force  and  effect  to  Person  v. 
O'Neal.  This  will  align  Barrow  v.  Wilson 
with  the  principles  annonnced  In  Re  Lake, 
40  La.  Ann.  143, 8 South.  Rep.  479,  and  In  Re 
Douglas,  41  La.  Ann.  7«5,  6  Sooth.  Rep. 
675.  Having  amended  and  altered  our 
opinion  In  Barrow  r.  Wilson  so  as  to  har^ 
moniie  with  the  constitational  require- 
ment with  regard  to  notice  to  the  tax- 
payer and  with  this  opinion,  the  applica- 
tion for  a  rehearing  must  be  overruled. 
It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  so  amend- 
ed as  to  allow  the  defendant  and  appellant 
Domingo  Negrotto,  Jr..  on  hts  reconven- 
tlonal  demand,  tbe  enm  of  f  110  with  the 
constltntlonal  intereet  of  10  per  centum 
from  the  19th  of  August,  1889,  and  all  costs 
of  both  courts,  and  that,  as  thus  amend- 
ed, our  Judgment  remain  undisturbed. 
Rehearing  rrtnsed. 


Martin  v.  Lanobnstbin.  (No.  10.844.) 

(Sugnvms  Court  qf  ZouMOno.  Mi^  11, 1891. 
48  La.  Ann.) 

TiJUft— Bau  fob  Boa-FATHnra— Ifonca— Possbs- 

uoir. 

1.  Bales  for  taxes  due  by  proper^  assessed 
for  years  anterior  to  tbe  ooastitution  of  1879  are 
regulated  by  the  miscellaneous  ordinance  od  the 
soojeot  appended  next  to  article  S68,  and  by  the 
acts  of  18@  and  1884. 

8.  Sales  for  taxes  subseaueDt  thereto  oome 
within  the  purview  and  provisions  of  article  310 
of  the  oonstftution,  whloh  requires  emphatioally 
a  notice,  other  than  by  publication,  to  the  delin- 
quent tax  debtor,  and  statutes  in  furtherance. 

5.  The  law  does  not  require,  to  perfect  a  tax- 
title,  that  tho  divested  owner  sball  voluntarily 
place  the  purchaser  in  possession,  or  that  taa 
purohaser  shall,  in  tbe  abeenoe  of  reaistance.  In- 
stitute judicial  proceedingii,  and  be  pnt  la  poe- 
aoBsion  by  the  BoerlfE. 

4.  The  pnruhaser  may  enter  when  there  Is  no 
difficulty. 

6.  Tbe  ruling  In  Breaux  v.  Negrotto,  9  South. 
Rep.  SOa,  (recently  decided,)  applies  to  sales  for 
taxes,  since  tbe  constitution  aud  those  in  the  Lake 
Case,  8  South,  Rep.  479,  and  Douglas  Case,  0 
Boutb.  Bep.  67&  r^er  to  sales  for  taxes  previous 
to  the  constitution,  touching  whloh  notice  by  pub- 
lication suffices. 

(SyUobUfl  by  the  Court.) 

Appeal  from  cItII  district  court,  partoh 
of  Orleans;  F.  A.  Monhos.  Judge. 

Henry  P.  Dnrt,  for  appellant.  Joseph 
n.  A  J.  Each  Spearing,  tor  appellee. 

Bebmudez,  J.  The  object  of  this  suit  ts 
to  compel  the  defendant  to  accept  the  ti- 
tle offered  him  to  property  which  he  had 
agreed  to  bay,  and  which  he  declines,  be- 
cause it  is  not  good  and  valid.  The  prop- 
erty was  purchased  by  the  plaintiff  bt  a 
tax-sale  by  the  collector  on  the  lOth  of 
July,  1885,  for  taxes  ol  1871  to  1878  inclu- 
alTe,  under  the  proTlslonB  of  Act  H2  of  1834. 
The  deed  was  delivered  to  him  on  the  80th 
of  September,  1885,  and  was  registered  In 
the  couTe^ance  office  same  day.  Since 
then  tbe  pialntltt  bus  been  in  the  undis- 
turbed possession  of  tbe  property,  which 
has  been  assessed  in  bis  name  each  year, 
and  he  has  paid  the  state  and  city  taxes 
due  thereon.  Tbe  property,  prpTloua  jto 
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the  sale,  had  been  assessed  In  the  name  of 
E.  Barthd,  from  1870  to  1870.  The  objec- 
tlouB  to  the  title  are— First,  that  the  for- 
mer owner  has  not  voluntarily  yielded 
poBseseloD  to  plaintiff,  and  that  In  de- 
fault the  sheriff,  under  proper  proceodlngs. 
did  not  put  plaintiff  In  posMsslon;  aecondl, 
that  the  tormer  owner  has  not  been  noti- 
fied as  the  constitution  requires. 

In  relation  to  the  first  objection,  It  is 
enouKh  to  Hay  that  the  law  never  con- 
templated that  the  title  of  a  purchaser  of 
property  at  a  tax-sale  could  be  perfected 
only  it  the  divested  owner  voluntarily 
yielded  blm  posnessloD,  or  that.  In  the  ab- 
sence of  such,  the  porchaser  should  Invoke 
tbe.powen*  of  the  Judiciary  tu  be  put  in 
posseBHlon.and  should  enter  the  property. 
The  law  does  not  require  vain  thlni^s. 
Purchasers  mtffbt  have  to  wait  quite  long 
If  they  were  made  todepend  upon  the  wlll- 
iDKuess  of  expropriated  owners  to  place 
them  lo  possession,  and  they  are  not  re- 
quired, where  no  resistance  is  offered,  to 
Institute  Judicial  proceedings,  and  to  have 
the  executive  of  the  court,  by  forcH,  put 
them  in  possession,  where  there  is  uo  ne- 
cessity fur  It.  They  have  the  right  to  take 
poBsestslon  thf^mselvet),  whenever  tboy  can 
do  so  without  difficulty. 

In  relation  to  the  second  objection,  it  la 
apparent  that  it  Is  groundless.  The  de- 
fendant mlsconstroes  the  ruling  In  the 
case  of  Breaux  v.  Negrotto.  9  South.  Rep. 
502,  (recputly  decided.)  which  presentHd 
the  feature  of  a  tax-sale  for  taxes  due 
since  the  adoption  of  the  present  constitu- 
tion, article  *210  of  which  requires  that 
notice  be  given  otherwise  than  by  publica- 
tion to  the  delinquent  tax  debt«>r.  It  has 
no  application  to  a  case  like  the  instant 
one, in  which  the  sale  was  made  to  satisfy 
taxes  anterior  to  the  adoption  of  the  con- 
stitution, and  which  is  controlled  by  the 
decisions  lo  the  Lake  Case,  40  La.  Ann.  14^, 
8  South.  Rep.  479,  and  the  Douglas  Case,  41 
La.  Ann.  766,  6  South.  Rep.  675,  which  re- 
late to  like  sales  for  similar  taxes.  In  the 
Breaoz  Case,  we  declared  that  the  act  of 
1K8S,  which  dispensed  with  the  notice  re- 
quired by  art.  210,coulrl  not  do  so,  and  we 
explained  and  regulated  the  dpclslon  In 
Barrow  v.  Wilson, 89  La.  Ann. 404, 2  South. 
Rep.  809.  The  preHumptlun  is  that  the 
previous  owner  was  notified  as  required 
by  the  act  of  1SH2,  and  there  is  nothing  to 
show  the  reverse.  Judgment  affirmed. 


Mobile  &  O.  R.  Co.  t.  Francis. 
(Supreme  Court  cf  Mistiselppi.  May  25, 169L} 
Cabhiebs— Dblat  or  Oohkecxixo  Liiib~In8ibuo- 

TIONS. 

1.  Where  a  bill  ol  lading  stipulates  against 
liability  for  QeKligeace  nf  coimecting  lines,  the 
carrier  is  not  rosponsible  for  delay  In  deliverioff 
goods  in  time  for  a  particular  market,  where  It 
is  not  shown  that  the  delay  occurred  on  its  own 
line. 

2.  Where  a  bill  of  lading  stipulates  that  the 
consignor  is  to  supply  food  and  water  for  his 
stock,  it  Is  error  to  charge  that  the  railroad  com- 
pany is  liable  if  It  omitted  to  give  him  opportu- 
nity therefor,  when  the  evidence  shows  that  no 
application  was  made  to  the  company  for  such 
opportonity. 

Appeal  from  circuit  court,  Lee  county; 
L.  £.  HousTOH,  Judge. 


Action  by  R.  W.  Francis  against  theMo- 
hlle&Ohlo  Railroad  Company  fordamages 
for  failure  to  deliver  goods  In  time  fur 
market.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Blalr  &  StribJinsr,  tor  appellant.  Oar- 
ton    Andergon,  for  appellee. 

Cooper,  J.  In  so  far  as  damages  are 
sought  by  the  plaintiff  by  ruaaon  of  the 
loss  of  market  on  Friday  following  his 
shipment,  the  case  made  Is  defective,  in 
that  it  is  not  shown  that  the  failure  to 
reach  New  Orleans  la  time  for  that  mar- 
icet  waa  caused  b^  the  dday  ot  appellant 
in  ddlvering  the  car  in  which  plaintlff'B 
property  was  being  tranaported  to  the 
New  Orleans  &  Northeastern  Railroad  at 
Meridian.  The  appellant's  wltnessea  Htate 
that  thn  car  was  delivered  at  1  o'clock  a. 
u.  on  Thursday,  while  the  plaintiff  and 
his  witness  say  It  was  delivered  between 
7  and  8  o'clock  A.  m.  The  plaintiff  testi- 
fied that  his  car  was  taken  out  by  the 
New  Orleans  &  Northeastern  road  about 
9  o'clock  in  the  evening  of  that  day,  and 
that.  If  this  road  had  taken  out  his  car  In 
the  forenoon,  it  would  have  reached  New 
Orleans  in  time  for  Friday's  market.  By 
the  contract  under  which  the  shipment 
was  made  the  appellant  company  was 
not  liable  tor  the  default  or  negligence  of 
its  connecting  line,  and,  for  any  Injury 
suffered  by  reason  of  the  neglect  of  the 
New  Orleans  &  Northeastern  rund  to  for- 
ward the  cur  after  it  bad  received  it,  that 
company,  and  not  the  appellant,  should 
respond. 

There  Is  another  error  apparent  In  the 
record  sufficient  of  itself  to  reverse  the 
Judgment  appealed  from,  which  springs 
from  the  action  of  the  court  In  givlog  the 
fifth  Instruction  asked  by  the  plaintiff. 
Under  the  contract  forshipment  the  plain- 
tiff assumed  the  obligation  of  feeding  and 
watering  his  stock  and  poultry.  Jn  his 
teetimouy  he  says  that  some  ot  his  poul- 
try "starved  to  death*' on  the  trip,  but 
there  Is  an  entire  absence  of  evidence  tliat 
the  appellant  failed  or  neglected  tu  afford 
any  proper  or  desired  opportunity  to  the 
plaintiff  to  supply  feed  and  water.  While 
the  car  remained  at  Saltlllo  the  plaintiff 
actually  unloaded  a  part  of  bis  stiK'k,  and 
might,  so  for  as  the  evidence  shows,  then 
have  supplied  food  and  water  to  all  the 
stock  and  poultry.  The  car  lefti^aUillo 
at  about  poon  on  Wednesday,  and  cer- 
tainly by  8  o'clock  the  next  morning  was 
delivered  to  tlie  connecting  road  at  Merid- 
ian. There  Is  no  suggestion  the  t  up  to 
this  time  any  Injury  had  been  iuflicted  by 
want  of  supply  of  food  and  water  to  the 
stock  and  poultry;  nor  that  any  applica- 
tion had  been  made  to  the  company  fur 
opportunity  to  supply  the  same.  Uuder 
these  circumstances,  the  court  should  not 
have  submitted  tu  the  Jury  the  question 
of  the  liability  of  the  defendant  to  answer 
in  damages  for  any  injury  sustained  by 
reason  of  want  of  food  and  water  by  the 
stuck  and  poultry.  By  plaintiff's  fifth  in- 
struction, the  Jury  was  told  that,  though 
the  plaintiff  was  by  the  contract  of  ship- 
ment hound  to  supply  food  and  water* 
yet  if  the  defendant  negllKently  omitted 
to  afford  him  the  opportunity  so  to  do. 
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and  damafces  resulted  therefrom,  the  de- 
fendant was  liable  tberef  or.  The  Instrac- 
tlon  flnda  no  aopport  Id  the  evidence,  and 
fltaunld  bave  been  r^osed.  JadRment  re- 
versed. 


Packhau  et  Hi.  y.  Datts. 
{Supreme  Court  of  Alabama.  June  94:,  1891.) 
EkLB— Rbsoibsioh— Bbkach  or  Wabrahtt. 
Where  the  seller  of  a  sods-water  apparatiu, 
which  the  bayer  tias  no  opportunity  to  Inspect 
berore  the  sale,  represents  that  It  has  safety- 
valves,  when  In  fact  It  has  none,  the  buyer,  on 
disoovering  this  defect  after  the  shipment  of  ^he 
apt  .uratos  to  him,  may  refuse  to  receive  it,  and 
recover  the  purchasu  money  paid  in  advance. 

Appeal  from  druaU  court,  Jefferuon 
county;  Jaues  B.  Head,  Judge. 

J.  Q.  Coben,tor  appellaotB.  Moantjojr 
A  TomllBsou,  fur  appellee. 

Cot.KHAN,  J.  Suit  was  beKun  by  at- 
tachment afralDst  the  defendants,  non- 
retildentB  residing  in  Baltimore,  Md.  Issue 
having  been  Joined  upon  the  pleas  of  de- 
fendant, the  case  was  tried  and  determined 
by  tbe  court  wlthont  tbe  intervention  of 
a  Inry.  Did  tbe  evidence  Justify  tbe  Judg- 
ment of  the  court?  Is  tbe  quePtlonfor  con- 
sideration. The  cauAe  of  action  Krew  nut 
of  a  aaleof  a  soda-water  apparatus  to  ap- 
pellee, who  was  plaintiff  in  the  court  be- 
low. The  negotiation  for  Its  purchase  be- 
gan between  J.  H.  DavlB.  appellee,  and 
€harleB  De  Witt,  a  member  of  tbe  Arm  of 
Packbam,  De  Witt  &  Co..  white  on  a  visit 
to  Birmingham  in  tbe  interest  of  bts  firm, 
and  was  concluded  by  correepondence  be- 
tween plaintiff  and  defendants.  It  Is  con- 
tended by  appellants  that  the  Arm  was 
not  engafired  In  the  businees  of  manfactur- 
iug  or  selling  soda-water  apparatus,  and 
tbflt  Mr.  DeWltt  bad  no  power  or  author- 
fty  to  bind  the  partnership  in  a  transac- 
tion of  this  kind ;  that  It  was  beyond  tbe 
scope  of  bis  authority;  and  that  plaintiff 
contracted  with  De  Witt  at  bis  own  nek. 
There  is  but  little  merit  In  this  contention. 
True,  tbe  testimony  of  Mr.  De  Witt  tends 
to  show  thst  he  acted  Id  tbe  matter  for 
htmaeir,  and  not  for  the  firm.  In  this  re- 
spect It  conflicts  wltb  that  of  plalntllf. 
Pretermitting  tbe  teatlmony  of  these  two 
witnesses,  the  correspondence  for  the  pur- 
cbaae  was  altogether  between  J.  H.  Davis 
and  Packbam,  De  Witt  &  Co.,  and  not 
with  Charles  De  Witt.  New  York  ex- 
change lor  fSOO,  in  part  payment,  was  In- 
closed to  tbe  firm  at  Bnltimure;  the  stat- 
ed account  Introduced  in  evidence,  show- 
ing that  the  balance  claimed,  after  credit- 
ing tbe  payment  of  f  800,  is  due  to  Pack- 
ham.  De  Witt  &  Co.  The  witness  Charles 
Beck,  examined  by  defendants,  testified: 
"Isold  tbe  suda-waterapparatuB  to  Pack- 
bam. De  Witt  &  Co."  This  witness  testi- 
fies that  be  himself  shipped  tbe  apparatus 
to  Darlfl.  (So  there  can  be  no  reusouoble 
donbt  that  tbe  apparatus  was  tbe  proper- 
ty of  tbe  defendantn  as  partners,  and  not 
the  property  of  De  Witt  Individually,  and 
that  It  was  sold  as  partnership  property 
by  tbe  partnership  to  Davis. 

The  next  question  Is  as  to  tbe  liability 
of  defendants  growing  out  of  the  contract. 
Wtaen  sooda  are  sold  by  deacription,  and 


the  buyer  baa  not  the  opportunity  of  In- 
specting them,  it  Is  of  the  very  essence  of 
the  undertaking  that  tbe  goods  ddlvered 
answer  to  tbe  description,  and  there  la  an 
implied  warranty  to  this  effect  or  extent. 
Gachet  v.  Warren.  72  Ala.  292.  If  not  a 
warranty,  strictly  speaking,  but  a  condi- 
tion, as  held  by  some  authorities,  failing 
to  answer  tbe  deecription,  It  la  not  the 
thing  pnrcbaaed,  and  the  buyer  baa  tbe 
right  to  retnm  tbe  article.  BenJ.  Sales, 
pp.  442,  673.  The  letter  of  the  purchuner, 
Davis,  described  with  particularity  the 
outfit  desired.  Amongother  attachments 
described  were^salety-valves  "  Thereply 
to  this  letter  stated  that  the  apparatus 
was  supplied  with  "safety-valves,  pressure 
and  water  gauges."  The  uncontruverted 
evidence ia  that  there  were  noaatety-val  vea. 
Defendant  attempted  topruvetbat  safety- 
valves  were  not  indispensable  In  an  ap- 
paratus of  this  kind.  We  need  not  con- 
sider the  welKht  of  theconfllctlng  evidence 
on  this  point.  The  plaintiff's  parchaKo 
was  a  soda-water  apparatun  with  safety- 
valves,  and  defeudant's  letter  represented 
that  It  was  supplied  with  safety-valves, 
when  in  fact  It  bad  none.  We  think,  in 
other  L-especta,  the  teatlmony  of  plalntiti 
was  8u£Bc1ent  to  show  that  tbe  arttclesold 
did  not  come  up  to  the  requirements  of 
the  contract.  Thepn^of  shows  that  plain- 
tiff promptly  rejected  the  goods  shipped, 
and  notified  the  defendant  that  be  would 
not  receive  them.  He  had  tbe  right,  un- 
der tbe  proof, to  recoverback  the  purchase 
money  paid.  Tbere  Is  no  error  In  tbe  rec- 
ord. Afllrmed. 


HiGBLAKo  Ave.  &  B.  B.  Co.  v.  Winn. 

(Supreme  Court  of  AlaJiama.   June  34, 1891.) 

Stbbet  BAII.WATS — Nbgliobncb— Plbadino  Aim 
Pboop. 

1.  While,  In  fax  action  against  a  street-rail- 
way company  for  injuries  wnioh  the  complaint 
alleges  were  due  to  the  willful  acts  of  defend- 
ant's servants,  proof  of  simple  Deglifrenoe  Is  not 
sufficient,  where  Ihe  evidence  is  open  to  tho  ia- 
terpretation  that  the  servants'  acts  were  willful, 
the  question  is  for  the  jury,  and  an  Instruction 
that  tbere  was  a  fatal  variance  between  all^a- 
tiona  and  proof  is  properly  refused. 

3.  It  la  ereox  In  such  case  to  refuse  to  charge 
that  under  the  pleadings  plaintiff  oannot  recover 
for  the  simple  negligence  of  defendant's  servants. 

Appeal  from  city  court  of  Birmingham; 
Hbnby  A.  Sharpk,  Judge. 

This  was  an  action  brought  by  tbe  ap- 
pellee. Sarah  D.  M'lnn,  against  the  appel- 
lant to  recover  damages  for  personal  in- 
juries. The  complaint  contained  two 
counts,  tbe  substance  of  each  ol  which  Is 
Bubstantlally  set  forth  In  the  opinion. 
The  evidence,  as  Is  shown  by  the  bill  of 
exceptions,  tended  to  show  that  theplaln- 
t1(f.  who  lived  un  Avenue  D,  In  the  city  of 
BlrmiuKham,  got  on  the  defendant's  dum- 
my train  on  First  avenue.  In  the  said  city, 
between  Nineteenth  and  Twentieth 
streets;  that  abe  was  deaf;  that  she  did 
not  know  whether  the  conductor  knew 
whether  eb3  was  deaf  or  not;  that,  at  tbe 
time  of  paying  her  fare  to  tbe  conductor, 
she  asked  him  to  put  her  off  at  Avenue  D; 
that  the  conductor  did  nothing  to  prevent 
her  from  getting  off  the  caratTwenty- 
eecund  street;  that,  wtaen  abe  asked  the 
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conductor  to  stop,  be  bnwecl  his  head,  as 
Though  lie  wished  to  go  further  down  the 
avenue;  that  she  again  asked  hlni  to  let 
her  off,  and  he  then  touched  her  In  the 
back;  that  she  went  uat  to  the  door,  and 
aald  that  the  ear  had  not  stopped;  thai 
the  conductor  was  standing  right  on  the 
step,  close  to  her,  and  he  made  mo- 
tions to  her  to  get  off;  that  the  conduct- 
or motioned  to  her  two  or  three  times 
to  Ket  off;  that,  as  the  car  had  not 
stopped,  she  said,  "Must  I  get  out?  this 
car  has  not  stopped,"  and  then  the  con- 
ductor raotioned  to  her  again  to  getoO; 
that  aa  she  went  to  atep  down  aha  telt  a 
Jerk  in  the  cars  that  threw  her  on  the 
ground,  whereby  her  arm  was  broken 
There  was  conflict  in  the  evidence  aH  to 
what  the  conductor  did :  the  defendant's 
evidence  tending  to  show  that  the  con- 
ductor endeavored  to  prevent  the  plaintiff 
from  getting  off  the  car  at  the  place  she 
alighted.  It  was  also  shown  that  the 
place  at  which  plaintiff  alighted  waa  be- 
tween Avenues  1>  and  E,  beyond  the  cross- 
ingof  Avenue  D,  and  that  thecarhad  nev- 
er stopped  before  plaintiff  alighted.  The 
defendant  further  offered  fn  evidence  sec- 
tion 4&i  of  the  city  ordinances  of  Birming- 
ham, which  makes  It  unlawful  for  a  dum- 
my train  toatop,  except  Juat  beyond  the 
further  urosaing  of  a  atreet  or  avenue. 
Upon  the  intruductlon  of  all  the  evidence, 
the  plaintiff  requested  the  court  to  give 
the  following  written  charge:  "  It  the  Ju- 
ry believe  from  the  evidence  that  at  the 
time  plaintiff  stepped  off  the  train  it  was 
going  at  such  a  rate  of  speed  that  she 
might  reasonably  believe  that  she  could 
atep  off  without  danger  of  Injury,  and  she 
stepped  off  At  the  command  or  order  of 
the  conductor,  whether  said  command  or 
order  was  given  by  words  or  by  motions, 
her  stepping  off,  undersuch  circumstances, 
wonld  not  be  negligence  on  the  part  of  the 
plaintiff,  and  ot  itself  would  not  prevent 
hor  recovering  In  this  action."  The  de- 
fendant duly  excepted  to  the  giving  of 
this  charge,  and  also  aeparately  excepted 
to  the  conrt'a  refusal  to  give  each  of  the 
following  written  charges  which  were 
asked  by  it:  (1)  '*Tfaat,  If  the  plaintiff 
volantarlly  attempted  to  leave  the  train 
while  In  motion  between  Avenues  D  and 
£.,  then  she  was  guilty  of  contributory 
negligence,  and  cannot  recover. "  (3) 
"That  there  Is  a  fatal  variance  between 
the  allegations  and  proof  In  Ihla  case 
which  win  prevent  the  plaintiff  from  re- 
covering in  this  action. "  (S)  "  There  Isno 
evidence  that  the  engineer  knew  the  plain- 
tiff was  In  the  act  of  alighting  from  the 
train."  (4)  "That  under  the  complaint 
the  plaintiff  la  not  entitled  to  recover  tor 
the  n^ligence  of  the  engineer  In  making  a 
sudden  Jerk  of  the  train."  (5)  "That  if 
the  Jury  believe  that  the  train  of  defendant 
had  passed  beyond  the  far  crossing  ot  Av- 
enue D,  then  it  was  not  lawful  tor  defend- 
ant to  stop  the  train  until  It  reached  an- 
other street  crnssiag,  and  If  the  plaintiff 
attempted  to  leave  the  car  while  In  mo- 
tion between  the  avenues,  and,  while  so 
attempting  to  leave  the  moving  car,  waa 
li^ured,  then  this  would  he  contributory 
negligence  on  her  part  which  wonld  defeat 
u  recoTei7  bjhw."   (6)  "If  the  Jury  be- 


lieve the  evidence,  they  will  find  for  the  de- 
fendant." (7)  "That,  under  the  allega- 
tions of  the  complaint,  the  plaintiff  would 
not  be  entitled  to  recover  tor  any  mere 
arts  of  negligence  of  nefendant's  serv- 
ants. *  There  waa  Judgment  for  thn  plain- 
tiff. This  appeal  la  brought  by  thedelend- 
ant,  and  the  rulings  ol  the  court,  the  giv- 
ing ot  the  charge  asked  by  the  plaintiff, 
and  refusing  those  requested  by  defendant, 
are  assigned  as  error. 

Alez.  T,  London,  tor  appellaiit.  J.  E. 
Mllea  and  Camming'  A  aibbardt  for  ap- 
pellee. 

HcClvllan,  J.  The  complaint  contains 
two  counts,  each  claiming  damages  for 
Injuries  alleged  to  have  been  sustained  by 
plaintiff  in  attempting  to  alight  from  a 
slowly  moving  car  of  a  "dummy  "  street 
railway  upon  which  she  was  a  passenger. 
The  first  count,  after  alleging  that  the 
plaintiff  notified  the  conductor  as  to  her 
destination,  that  the  train  was  not 
stopped  there,  bat  ran  a  block  beyond, 
and  that  It  then  came  almost  to  a  stop 
tor  the  purpose  of  letting  her  off,  pro- 
ceeds: **  The  said  conductor  ordered  plain- 
tiff to  get  off,  which  plaintiff  refused  X*>  do 
because  Che  train  was  not  fully  stopped, 
whereupon  the  aald  conductor  raised  bis 
baud  in  a  threatening  manner,  aa  If  he, 
the  said  conductor.  Intended  forcing 
plaintiff  off,  ordering  plaintiff  again  to  get 
off,  plaintiff  being  a  woman  without  pro- 
tection, and,  through  fear  of  being  pushed 
off  by  said  conductor,  attempted  to  get 
off,  and  in  so  attempting  was  thrown  to 
the  ground;  said  fall  being  caused  by  the 
wrongful  and  maliclons  act  of  aald  con- 
ductor In  failing  to  have  said  train  com- 
pletely stopped  before  requiring  or  forcing 
her  to  get  off,  whereby  plaintiff  received 
great  bodily  injury,"  etc.  The  second 
count  follows  the  Qrst  up  to  the  attempt 
of  plaintiff  togetoff  the  train,  and  contin- 
ues:  "*  •  •  Plaintiff,  through  fear  ot 
being  forced  off,  attempted  to  get  off  of 
said  train,  which  at  the  time  waa  run- 
ning very  slow,  but,  as  plaintiff  waa  pre- 
paring to  get  off,  the  engineer  •  •  » 
caused  the  engine  to  make  a  sudden  Jerk, 
whereby  plaintiff  was  thrown  to  the 
ground,  and  then  and  there,  by  reason  of 
said  fall,  cauFCd  by  the  above  allied  will- 
ful and  n^ligent  acts  of  said  conductor 
and  engineer,  and  without  fault  ou  the 
part  of  this  plaintiff,  was  badly  bruised," 
etc.  It  Is  thus  made  to  ap[>ear  that  each 
count  ot  the  complaint  charges  that  the 
defendant's  employes  willfully  caused  the 
injuries  to  plaintiff  tor  which  she  now 
seeks  to  recover  damages.  Botb  counts 
aver  that  she  attempted  to  get  off,  after 
protesting  against  being  required  to  do 
so,  through  fear  superinduced  by  the 
threatening  attitude  of  the  conductor. 
The  first  count  further  avers  that  the  fall 
she  received  in  making  this  coerced  at- 
tempt was  cansed  by  "the  wrongful  and 
malicious  act  ot  the  conductor**  In  requir- 
ing or  forcing  her  to  get  off  while  the 
train  was  in  motion,  and  In  the  second 
count  this  fall  Is  ascribed  tn  the  "  willful 
and  negligent  acta  of  the  conductor  and 
engineer. "  The  doctrine  d  this  court  Is 
that,  under  such  a  complaint,  no  recovray 
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can  be  had  for  mere  nexllfi;ence;  wUlful- 
neHB.  or  ItH  equivalent,  reckleaaDesB  or 
wantonness,  niuBt  be  proved.  TbuB  in  the 
case  of  Kallroad  Co.  v.  Johnston,  79  Ata. 
436,  It  is  said:  "The  gravamen  o1  the  ac- 
tion, as  averred  In  the  complaint.  Is  that 
the  defendant  *  willfully  refused  to  stop  * 
the  train  of  cars  at  Alice  etatlon,  the 
point  of  plalntlR'a  destination,  and  car- 
ried her  several  hundred  yards  beyond  the 
cnstoniHry  stopptns;  place,  where  she  was 
compelled  to  alight,  without  her  consent 
and  against  her  protest.  It  is  our  opin- 
ion that,  under  this  averment  of  the  com- 
plaint,  there  could  be  no  recovery  in  the 
action,  QnlesR  the  evidence  In  the  cause 
BRtisfled  the  Jury  that  the  failure  of  the 
defendant's  servant  to  atop  the  train  was 
willful.  If  it  was  merely  neKllgent,  with- 
out more,  there  would  be  a  fatal  variance 
between  the  alleRBtious  and  the  proof.** 
This  principle  was  adhered  to  and  rean- 
Dounced  in  the  recent  case  of  Raltroad  Co. 
V.  Jacobs.  9  South.  Rep.  820,  In  which  it 
is  saJd,  (Stone.  C.  J.,  delivering  the  opin- 
ion:) "The  flrst  count  of  the  complaint 
charges  that  'the  defendant,  by  and 
through  Its  conductor,  engineer,  servants, 
and  agents,  negllxently,  wantonly,  reck- 
lessly, and  willfully  caused,  permltteO, 
and  suffered  Its  said  train  to  run  Into  and 
against  the  said  engine  upon  which  plain- 
tiff's Intestate  was, as  aforesaid,  knocking 
it  off  the  track,  and  so  scalding,  brnlalng. 
and  wounding  plaintiff's  Intestate  that  he 
died  In  consequence  thereof.*  This  count 
in  terms  chaises thBttbede(endant*s  train 
was  willfully  caused  to  be 'run  into  and 
against  the  said  engine'  of  the  dummy 
line.  There  is  no  testimony  tending  to 
show  that  the  collision  was  *  willfully 
caused' by  defendant's  servants,  but  the 
trend  of  the  whole  testimony  repels  such 
Inference.  The  defendant's  sixth  charge 
(which  was  refused)  was  confined  to  the 
first  count  of  the  complaint,  and.  in  effect, 
asserts  that  the  plaintiff  failed  toestabllsh 
the  trntb  of  that  count.  This  Is  the  Iden- 
tical question  which  was  raised  and  ruled 
on  in  Johnston's  Case.  79  Ala.  436.  While 
the  point  may  be  somewhat  technical,  we 
do  not  feel  at  liberty  to  depart  from  the 
ruling  then  made.  The  sixth  chargeasked 
ought  to  have  been  given.  Dickson's 
Ca8e,88I11.43l;l6reenl.Rv.S5  61,63;  Conl- 
ton'sCase,  R6  Ala.  129.  6  South.  Bep.  458; 
Gninan's  Case,  47  Amer.  Rep.  279.  **  A  like 
doctrine  was  declared  In  the  earlier  case 
of  Railroad  Co.  v.  Schaufier.  75  Ala.  186, 
where  the  averment  was  that  the  plaintiff 
**  was  compelled  and  forced  by  the  agents 
of  said  defendant  to  get  off  defendant's 
train  while  in  motion,  and  before  said 
train  had  reached  the  usual  place  at  the 
depot."  SoHRRViLi^e,  J.,  rendering  the 
opinion  of  the  court,  said :  "  We  fail  to 
discover  in  the  record  any  eiidence  tend- 
ing to  support  this  averiTient  of  the  com- 
plaint. There  Is  no  fact  stated  which 
tends  to  prove  tbat  the  plaintiff  was  com- 
pelled or  forced  in  any  manner  by  defend- 
ant*B  agents,  or  any  one  else,  to  leave  the 
train.  •  •  •  There  was,  for  this  rea- 
son, a  material  dlsasreement  between  the 
allegations  of  the  complaint  and  the 
proof,  which  constituted  a  fatal  vari- 
ance, "etc.  The  evidence  in  this  case  on 


the  part  of  the  plaintiff  is  open  to  two  in- 
terpretations, one  of  whch  leads  to  the 
conclusion  of  force  or  threats  and  willful- 
ness on  the  pert  of  the  conductor,  and  the 
other  tending  to  show  that  be  was  negli- 
gent only.  If  the  iury  found  that  plain- 
tiff's attempt  to  alight  was  due  to  a  coer- 
cion of  her  will  by  the  manifestations  and 
directions  of  the  conductor,  she  protest- 
ing against  having  to  do  so  while  the 
train  was  yet  in  motion,  and  the  Injuries 
reenlted  proximately  from  this  alone,  oi 
from  it  and  another  cause  conjointly,  this 
would  have  been  such  force  and  willful- 
ness as  is  laid  in  the  complaint,  althougb 
there  was  no  laying  on  of  hands  and  no 
actual  hostile  demonstratlun  made  by 
the  conductor.  Railroad  Co.  v.  Sellers, 
South.  Rep.  875.  On  the  other  bund,  if 
their  conclusion  was  that  plaintiff  at- 
tempted to  alight  voluntarily  upon  the  In- 
vitation, pacific  imristauce,  of  the  conduct- 
or, nothing  more  than  negligence  can  bfr 
Imputed  to  him,— the  omission  of  duty  la 
falling  to  stop  at  plaintiff's  destlnatioa 
thus  furnishing  an  occasion  for  her  to  get 
oR  further  on,  and  the  want  of  care  It» 
requesting  her  to  get  off  before  the  train 
stopped  at  this  further  point.  Again,  the- 
evidence  as  to  the  custom  of  lessening  th» 
speed  of  the  train,  without  stopping  It,, 
at  that  point,  to  enable  an  employe  to 
get  off  and  throw  the  switch,  afforded  the- 
Jury  some  ground  to  infer  that  theconduct- 
or  knew  its  speed  would  be  accelerated  u» 
soon  as  the  switch  bad  been  thrown ;  and 
if  he  knew  this,  and  Insisted  vpon  plain- 
tiff's alighting,  even  without  resorting  t» 
compulsion  of  any  kind,  we  are  not  pre- 
pared to  say  hut  that  the  Jury  might  have 
drawn  a  conclusion  of  recklessness  of  con- 
sequences from  uuch  conduct  which  would' 
have  supported  the  complaint,  so  far  as 
the  acts  of  the  conductor  are  involved  in 
its  averments.  So  that  our  coneluston  is- 
that  there  was  evidence  tending  to  sus- 
tain the  case  made  by  the  complaint,  and 
the  general  charge,  as  well  as  the  chai^ 
which  proceeded  on  the  theory  that  therfr 
was  a  fatal  variance  between  the  allega- 
tions and  proof,  was  properly  refused.  On 
the  other  hand,  the  Jury  might  have  found- 
that  the  conductor  was  guilty  of  negli- 
gence only.  Hence  charge  7  requested  by 
the  defendant,  which  denied  liability  for 
any  acts  of  mere  uegligeuce  on  the  part  of 
defendant's  employes,  was  not  abstract,, 
and,  under  the  authorities  we  have  quot- 
ed, should  have  been  given.  Charge  4,  re- 
quested by  defendant,  asserts  the  law  cor- 
rectly,—that  no  recovery  could  be  had  for^ 
the  negligence  of  the  engineer  in  causing 
the  train  to  make  asudden  ''Jerk,"- but  it 
was  abstract.  In  that  there  was  no  evi- 
dence In  the  case  of  either  willfulness  or 
negligence  on  the  part  of  the  engineer; 
and  for  this  reason  the  giving  uf  charge  A, 
asked  for  defendant,  and  refused,  would 
not  have  involved  error.  Whether  plain- 
tiff was  guilty  of  contributory  n^Ugence 
was  not,  and  conid  not  have  been,  under 
the  averments  of  the  complaint,  a  mate- 
rial issue  In  this  ease.  Railroad  Co.  v. 
Frazler,  9  South.  Rep.  808.  The  charge 
given  for  pluintlff,  and  cfaargel  refused  to- 
defendant,  were  therefore  mere  abetrac- 
Uons.  Tbat  given,  however,  la  a  correct. 
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fiXpoBitloti  of  tbe  law,  nnd  that  refased  is 
not.  Whether  it  l8  neRliKence  In  a  pas- 
senf^er  to  step  ofl  a  moving  train  at  the 
invitation  ol  the  condnctor  depends  upon 
the  fartlier  Inquiry  aa  to  whether  the 
train  1b  going  at  such  speed  as  to  render 
the  attempt  obviously  bazardons,  and 
is  a  question  for  the  Jury,  under  such  evi- 
dence aa  is  presented  here.  Railroad  Co.  v. 
KchauBer.  75  Ala.  136;  Baliroad  Co.  t. 
Stewart.  8  South.  Rep.  708,  91  Ala.  — . 
Charge  5,  asiced  by  defendant,  was  proper- 
ly refused.  It  la  abstract.  There  was  no 
evidence  that  defendant  had  stopped,  or 
intended  to  stop,  tbe  train  between  Ave- 
nues D  and  £,  in  Tlolation  uf  the  city  or- 
dinance. Moreover,  the  plaintiff's  right 
would  not  bfi  atfected  by  such  violation, 
bad  it  been  committed,  It  she  attempted 
to  get  off  at  that  point  at  the  invitation 
of  the  conductor;  and  more  especially  bo, 
II  her  attempt  was  coerced  by  him.  Rail- 
way Co.  V.  Calderwood,  89  Aia.  247,  255,  7 
South.  Ri-p.  860.  Tbe  Jadgment  ot  the 
city  court  Is  reversed,  and  the  cauae  re- 
manded. 


COGSBILL  V.  Mobile  A  O.  B.  Co. 
(Supreme  CovH  of  Alabama.    Jane  16, 1891.) 
Adverse  Possession— Colob  or  Title. 
Where,  In  ejectment  against  a  railroad 
oompany,  deieodant  clalnu  by  adverse  posaeo- 
slon  under  color  of  title,  consisting  of  deiectiTe 
coDdemnation  proceedings,  actual  possession  of 
a  part  of  the  tract  Is  to  be  regarded  as  actual 
poesession  of  the  entire  txaot  desert  bed  in  tlieCOTi- 
demnation  proceeding;  and  this,  thoogh  pL^n- 
tiff  was  not  paid  for  w  land,  ana  had  no  notice 
of  the  prooeedlngs. 

Appeal  from  ctrcnlt  court,  Russell  coun- 
ty; 3.  M.  Carmichabl,  Judge. 

Action  by  appellant,  Mrs.  Mary  H.  Cogs- 
bill,  against  appellee  corporation,  to  re- 
cover the  poBsesaioo  of  a  small  strip  of 
land,  with  damages  for  its  detention.  The 
strip  of  land  sued  for  was  about  65  or  70 
feet  in  width,  and  about  150  feet  long,  ex- 
tending thniugb  a  4-acre  field  claimed  by 
plalntlff,  and  was  defendant's  road-bed 
and  right  of  way,  on  which  a  house  bad 
lately  been  ei-ected  by  defendant.  Plain- 
tiff based  her  claim  on  the  continuous  and 
adverse  holding  of  the  strip  ever  since 
18^.  Defendant  based  its  defense  upon 
the  adverse  posseeslon,  which  was  secured 
under  color  of  title  given  to  it  by  virtue  of 
condemnation  proceedings.  Tbe  facta  of 
the  case  are  substantiaDy  the  same  as 
those  recorded  In  the  statement  of  facts 
In  the  former  appeal  of  this  case  in  85 
Ala.  456.  5  South.  Hep.  188,  and  special  ref- 
erence Is  here  made  thereto.  Upon  the  In- 
troduction of  all  the  evidence  the  court 
garethe  general  affirmative  charge  for  de- 
fendant. There  was  Judgment  for  defend- 
ant,  and  plaintiff  appeals. 

J.  F.  Waddeli  and  Watts  *  Son,  for  ap- 
pellant.  Norman  &  Son,  for  appellee. 

Walkeb,  J.  When  this  case  was  here 
on  tbe  former  appeal  It  was  held  that  the 
circuit  court  had  erred  In  refusing  to  give 
the  general  afllrroative  charge  in  favor  of 
the  defendant.  Baliroad  Co.  v.  Cogsbill. 
S5  Ala.456,R  Bontb.Bep.  188.  The  giving 
of  that  charge  on  the  last  trial  Is  now  as- 


signed as  error.    The  plaintiff  did  not 
claim  to  have  any  paper  or  record  title  to 
the  land.   She  relied  e lone  npon  her  for- 
mer  possession.    The    unco  ntro  verted 
proof  showed  that  tbedefendant  had  been 
In  actual  posseeslon  ol  a  purtlon  of  tbe 
land  sued  for  since  1869,  ana  that  prior  to 
this  actual  possession  It  had  acquired 
color  of  title  to  tbe  entire  tract.  Posses- 
filun  taicen  after  the  acquisition  ol  color 
of  title  is  to  be  referred  thereto,  and  is  to 
be  construed  as  co-eztenslve  with  tbe 
boundaries  described  In  tbe  instrument  or 
record  constituting  such  color  of  title. 
Lucy  V.  Baliroad  Co..  (Ala.)  8  South.  Bep. 
806;  Burks  r.  Mitchell.  78  Ala.  68;  Stovail 
V.  Fowler, 72  Ala.  78.   There  is  no  support 
for  the  contention  now  nrged  that  the  evi- 
dence failed  to  show  that  the  defendant 
claimed  to  own  the  land  of  which  it  has 
been  in  posseHsiun  for  so  long  a  time  Its 
acts  In  building  Its  railroad  and  other 
structures  appurtenaut  thereto  on  por> 
tfons  of  the  tract,  and  tn  maintaining  an 
exclusive  control  and  dominion,  not  in 
subordination  to  any  one  else,  clearly 
evidence  tne  continued  aseertinn  of  sucb 
claim;  and  the  testimony  of  the  plaintiff 
herself  shows  knowledge  on  her  part  that 
defendant's  possAsslon  was  accompanied 
by  claim  of  right.   She  sought  merely  to 
limit  the  extent  of  snch  claim,  sdyiug  that 
she  "was   not  aware   that  defendant 
claimed  any  of  tbe  land  not  actnally  oc- 
cupied by  Its  track."   It  is  plain  that  aha 
knew  of  tbe  defendant's  possession,  and 
of  Its  claim  to  so  much  of  the  land  as  was 
actually  occupied.   She  relieved  the  de- 
fendant ot  the  burden  of  proving  a  claim 
ot  ownership;  and  as  possesBlun  of  part 
of  a  tract  under  color  of  title  is  in  law,  bo 
far  at  least  as  such  result  Is  not  precluded 
by  another's  actual  adverse  occupancy, 
to  be  regarded  as  actual  possession  of  tbe 
entire  tract  described  In  the  possessor's 
.defective  muniment,  the  defendant's  pos- 
session and  claim  since  ISOiJ  must  he  treat- 
ed as  covering  the  land  inquestlon.and  aa 
having  continued  tor  snch  a  length  ot  time 
as  to  bar  any  right  of  the  plaintiff,  who, 
as  to  the  land  involved  in  the  suit,  has 
bad  no  possession  sufficient  to  maintain 
ejectment  since  she  was  ousted  during  the 
war.   This  result  would  not  have  been 
affected  by  proof  that  the  defendant  had 
or  had  not  paid  plaintlH  for  tbe  land,  or 
that  the  plaintiff  had  or  had  not  received 
notice  of  tbe  condemnation  proceedings, 
or  that  d^endant   had  at  some  time 
sought  or  acquired  other  claims  to  the 
land  than  that  founded  on  the  condemna- 
tion proceedings  and  adverse  possession 
thereunder,  and  tne  questions  In  reference 
to  these   matters  were  properly  dlsal  - 
lowed,  or  at  any  rate,  If  there  was  any  er- 
ror In  the  rulings  In  regard  tbereto.it  was 
error  without  injury.   On  tbe  former  ap- 
peal It  was  held  that  tbe  condemnation 
proceedings  constituted  color  of  title.  On 
the  last  trial  the  record  of  a  subsequent 
proceeding  In  the  court  of  county  commis- 
sioners was  offered  in  evidence.    The  pur- 
pose, perhaps,  was  to  show  that  the  de- 
fendant did  not  claim  under  the  orlKinal 
proceedings.   If  theproof  had  been  admit- 
ted, It  would  have  shown  no  more  than 
an  nnanccesBlul  attempt  on  d«lend  ant's 
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part  to  avoid  the  neolt  of  the  flret  assees- 
ineut.  The  effect  ol  the  sabseqaent  order 
was  toleaTe  the  orlKlnal  proceeding  Jd- 
tuct  and  unaffected,  so  that  the  proof  of 
that  order  was  wholly  Irrelev^ant.  The 
defeudaDt'B  possession  Is  to  bti  referred  to 
the  order  mnde  In  the  orlainal  proceeding. 
Other  questionn  sought  to  be  raised  by 
the  aaHignments  of  error  are  either  cov- 
ered by  the  rulings  on  the  former  appeal, 
or  are  plainly  ineffeetnal  to  change  the  re- 
sult which  necesBarlly  follows  from  the 
application  of  the  rnle  that  the  defend- 
ant's actual  posflesslon  la  to  be  regarded 
as  co-estenslve  with  the  description  of  the 
land  lu  the  condemnation  proceedings. 
Affirmed. 


Johnson  t.  Ai.DRmaB. 
iffupreme  Court  of  Alabama.   Jane  IB,  1891.) 
Sn-On— Daiuobb— XiraTBUCTioiTB. 
1.  In  an  action  (or  rentdefendant  mayset  off 
damages  done  to  his  crop  by  plaintiff's  mules. 

3.  Where  In  snch  action  plaintiff  testifies 
that  be  tamed  hlsmules  on  defendant's  crop  with 
his  consent,  It  is  error  to  charge  that  defendant 
ia  entitled  to  set  (df  tba  damage  oocasiooed  by 
the  molei. 

Appeal  from  circuit  court,  Coffee  coun- 
ty ;  J.  M.  Carmichakl,  Judge. 

Action  by  appellant,  P.  D.  Johnson, 
against  appellee,  J.  T.  Aldrldge,  founded 
on  a  claim  (ur  rent  and  advances.  Defend- 
ant pleaded  the  general  Issue,  and  also 
pleaded  as  set-off  agalniit  a  claim  oT  the 
plaintiff  the  damage  done  to  his  crop  by 
the  plaintiff's  stock.  Judgment  tor  de- 
fendant.  Plaintiff  appeals. 

W.  D.  Roberts,  for  appellant.  J.  B.  P. 
Flonmoy,  for  appellee. 

COL.KUAN,  J.  The  suit  was  brought  by 
plaintiff  as  landlord  agulnht  tbedefendant 
for  rent  and  advances  made  to  him  as 
tenant.  The  defendant  pleaded  specially 
by  way  of  ect-off  and  recoupment  daro- 
4iifes  to  the  cotton  crop  caused  by  plain- 
tiff's mules.  Plaintiff  demurred  to  the 
plea,  but  no  jndsnient  seems  to  have  been 
taken  upon  the  demurrer.  Plaintiff  ob- 
jected to  the  introduction  of  evidence 
offered  by  defendant  In  support  of  the  plea 
of -set-off.  "Sounding  datnages  merely" 
has  been  defined  by  this  court  to  mean 
*that  class  of  claims  for  which  the  law 
fnmishes  no  standard  of  measurement, 
even  when  the  facts  are  ascertained.  Ac- 
tion of  trespass,  assault  and  battery, 
actions  for  slander,  malicious  prosecntinn, 
and  the  llhe  are  of  this  class.^  Collins  v. 
Oreene,  67  Ala.  215.  "Trespass,"  as  here 
need,  was  intended  to  apply  to  assnnlt 
and  battery,  meaning  trespass  on  the  per- 
son. The  comma  after  trespass  Is  an  er^ 
ror  In  punctuation.  Damage  done  to  a 
growing  crop,  or  to  a  crop  matured  and 
angathered,  lias  a  legal  standard  of  mesa- 
nrement,  and  may  be  pleaded  af>  a  set-off. 
There  was  no  error  In  the  admission  of 
the  evidence.  Sledge  v.  Swift,  53  Ala.  113. 
Plaintiff  in  his  own  behalf  testified  that  he 
turned  his  mules  Into  the  defendant's  cot- 
tuD-patch,  but  that  it  was  dune  with  de- 
fendant's consent.  Although  the  evidence 
of  defendant  may  have  contradicted  this 
Statement,  and  it  may  not  have  been 
T.9so.no.l5— 33 
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credited  by  the  Judge,  the  statement  was 
in  evidence  for  the  consideration  of  the 
Jury,  and  It  was  for  the  Jury  to  determine 
whether  It  was  true.  The  court  cbai^etl 
the  Jury  that  If  plaintiff's  mnlee  run  in  de- 
(endant'e  cotton-patch,  and  damaged  his 
crop,  tbe  defendant  would  be  entitled  to 
set  off  thedamage  sustained.  If  the  plain- 
tiff's mules  were  turned  in  the  cotton-patch 
of  defendant,  with  the  consent  of  the  de- 
fendant, and  the  damage  resulted  from 
such  consent,  then  defendant  proximately 
contributed  to  his  own  damage,  and  can- 
not claim  any  benefit  from  it.  For  the 
error  lu  giving  this  charge  the  cause  must 
"be  reversed.  Beversed  and  remanded. 


Scales  et  ul,  v.  Mount  et  al. 
(Supreme  Court  of  Alabama.  Jtme  15, 1S8L ) 

PsiHOirlL  AND  AOBMt— AQCXT'S  ACTHORrTT. 

An  agent's  anthoritjr  to  "settle  and  collect" 
a  debt  does  not  necessarily  include  the  aatbcwlty 
to  dlBcham  the  debtor  apon  payment  of  a  sum 
leu  than  the  entire  debt,  and  it  is  eifar  to  so 
okarge  the  Jnry. 

Appeal  from  circuit  court,  Crenshaw 
county;  John  P.  Hubbarp,  Judge. 

Action  by  Scales  &  Co.  against  Monnt 
&  Co.,  founded  an  an  account  stated. 
Judgment  for  defendants,  and  plaintiffs 
appeal. 

M.  W.  RusbtoDytoT  appellants.  P&rks 
4  P»rk8,  tor  appellees. 

Ci^oPTON,  J.  It  18  admitted  thatdefend- 
ants  were  indebted,  October  29,  1889,  to 
plaintiffs  in  the  sum  of  f 178.95,  by  account, 
for  goods  sold  and  delivered;  end  that 
on  that  day  they  paid  Tatum,  plaintiffs' 
traveling  salesman,  $145,  for  which  he 
gave  a  receipt  reading  as  follows:  "Ee- 
celved  from  J.  B.  Mount  &  Co.,  f  146.00  un 
said  indebtedness  of  Henry  P.  Scales  & 
Co.,  October  29, 1889. "  The  disputed  ques- 
tion of  fact  was  whether  this  sam  was 
paid  by  defendants,  and  accepteil  by  Ta- 
tum, in  full  satisfaction  and  discharge  of 
the  entire  demand.  Parol  evidence  was 
introduced  by  both  parties  to  show  the 
understanding  and  agreement  when  the 
money  was  paid,  and  the  receipt  given, 
without  objection  by  either  party.  No 
qnestlOD  therefore  arises  as  to  Its  admissi- 
bility. 

In  regard  to  the  authority  of  Tatum  to 
compromise  and  release  the  debt  by  talc- 
ing a  less  sum,  the  bill  of  exceptions 
states:  "The  testimony  tended  to  show 
Tatum  had  authority  to  settle  and  collect 
the  debt."  The  court  substantially  in- 
structed the  Jury  that  authority  to  settle 
and  collect  the  debt  was  authority  to 
tnke  and  accept  a  sum  less  than  the  full 
amount  of  the  indebtedness  In  compro- 
mise and  satisfaction  thereof.  As  a  gener- 
al rule,  the  authority  of  an  agent  will  not 
be  extended  beyond  that  which  Is  given  In 
terms,  or  Is  necessary  and  proper  to  carry 
the  authority  given  into  full  effect.  An 
agent,  with  general  authority  to  collect, 
Is  not  authorized  to  compmmise  a  claim 
or  release  the  debtor  exceptupon  payment 
of  the  full  amount.  Lock  Co.  v  Harwell, 
88  Ala.  441.  6  South,  Sep.  750.  Such  au- 
thority will  not  be'tmpliedfiY)m  the  con- 
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Jnnctlre  tise  of  the  termB^to  settle  and 

collect."  The  latter  word  quuliflpa  and 
llmita  the  HL-ope  and  meanlDg  of  the  for- 
mer, reetrluting  It  to  Its  ordinary  algniflcu- 
tlOD  to  adjust  any  matter  that  Is  or  may 
be  In  dispute,— authority  to  make  a  oet- 
tlement,  and  c-ullect,the  amouataa  eettled, 
Notwithstanding  such  la  ordinarily  the 
extent  of  the  authority  thus  conferred, 
there  may  be  circumstances  which  would 
enlarge  the  meaning,  and  show  an  Inten- 
tion to  confer  authority,  by  the  use  of  the 
terms  "to  settle  and  collRct,"to  take  a 
less  amount  than  the  entire  debt  In  satis- 
faction,  and  upon  Its  payment  to  dis- 
charge the  debtor.  There  Iseridenceteud- 
InK  to  show  that  defendants,  falling  In 
business,  notified  plaintiffs  and  their 
other  creditors  of  their  failure,  stating 
that  they  thought  they  could  pay  allcred- 
Itiirs  80  cents  on  the  dollar.  If  this  be  the 
fact,  and  upon  receiving  such  notice  plain- 
tiffs sent  Tatum  to  settle  HDd  collect  the 
debt,  authority  t<i  release  defendants  up- 
on payment  of  80  per  cent,  of  tb^r  claim 
may  wefl  be  inferred.  The  court,  faower- 
er,  erred  in  instructing  the  Jnry  that  au- 
thority to  settle  and  collect  was  of  itself, 
without  regard  to  the  clrcQmstances,  au- 
thority to  discharge  the  debtors  upon 

§ayment  of  a  sum  less  than  the  entire 
ebt,  which  was  nndlspnted.  Beversed 
and  remanded. 


llEABD  et  a/,  t.  Mubbat  et  at. 
(Supreme  Court  of  Alabama.  Jane  lA,  1891.) 
Appbal — Pbactiok — Rbcbitibs— AppoiNnniNT. 

1.  Under  Code  Ala.  {  85Ni,  anthorizing  an  ap- 

fieal  to  the  chancellor  from  an  order  of  the  reg- 
ster  appointing  a  receiver,  the  trial  before  the 
chancellor  is  de  novo,  and  other  evidence  than 
that  beard  before  the  register  may  he  adduced. 

2.  Where  a  creditors'  hill  sets  out  that  de- 
fendant haa  conveyed  his  property  to  his  wife  for 
a  flctitiooB  consideration;  that  their  debts  ac- 
crued prior  to  the  conveyance;  that  the  debtor 
has  no  otber  property  with  which  to  satisfy  their 
demands;  and  prays  the  appointment  ol:  a  re- 
ceiver tor  the  stock  of  goods  conveyed;  and  the 
evidence  shows  that  the  debtor  is  insolvent;  that 
the  goods  will  be  wasted  or  disposed  of  so  that 
Uiey  will  not  be  forthcoming  to  satisfy  a  decree 
in  plaintiffs'  favor,— it  is  proper  for  the  chancel- 
lor to  appoint  a  receiver. 

Appeal  from  chancery  court,  Butierconn- 
ty ;  John  A.  Foster,  Cliancellor. 

Bill  filed  by  appellees.  Murray,  Dlbbrell& 
Co.,  as  simplecontract  creditora  of  George 
P.  Heard,  seeking  to  bare  a  conveyance  of 
Heard  to  W.  L. Tillman  set  aside  asfraud- 
ulent. 

J.  C.  Richardson,  tor  appellants.  Zell 
Gaston  and  Gambled  Powe/i,  for  appellees. 

MrCLELLAN,  J.  This  Is  an  appeal  from 
an  onlcr  of  the  chancellor  confirming  the 
appointment  of  u  receiver  made  by  the 
register  onder  section  85S4,  and  brought 
before  the  chancellor  for  review  under  sec- 
tion 353»,  of  the  Code.  The  receiver  was 
a'ppointed  In  the  first  instance  without 
notice  to  the  adverse  parties,  and  solely 
upon  the  bill,  which  contained  a  prayer 
to  that  end,  and  which  was  swora  to,  and 
upon  a  petition,  presented  after  bill  filed, 
which  set  forth  the  facts  relied  on  as  au- 
tburlilng  the  appointment,  and  which  also 


was  verlBed.  On  the  hearing  ot  the  ap- 
peal before  the  cbancellor.pachslde  offered 
affidavits  taken  at/  /oter/m,  going,  respect- 
ively, to  show  and  deny  the  necessity  and 
propriety  ot  the  appointment.  It  is  In- 
sisted here  that  the  chancellor  was  with- 
out authority  to  cimslder  these  affidavits, 
for  that  be  could  only  pass  on  the  case  as 
presented  to  the  register,  and  affirm  or  re- 
Tei*se  the  latter's  action  from  the  point  of 
view  occupied  by  hlra  In  making  the  ap- 
pointment; and  that  this  court,  in  re- 
viewing  the  chancellor's  action,  cannot 
look  to  the  case  made  before  him.  Improp- 
erly, It  la  contended,  by  evidence  which 
was  not  before  the  register.  There  are 
two  considerations  which  most  lead  to 
the  denial  of  these  positions.  In  the  first 
place,  the  note  of  submission  on  the  appeal 
to  the  chancellor  not  only  shows  no  objec- 
tion un  the  part  of  the  appellants  there 
and  heru  to  the  affidavits  offered  for  com- 
plainants, but.  In  addition,  shows  that 
they  themselves  submitted  the  appeal  on 
variona  affldavita,  ezhibita,  etc.,  none  of 
which  were  adduced,  or  could  have  been 
offered,  on  the  original  application  to  the 
register.  They  cannot  now  be  heard  to 
Insist  that  the  chancellor  had  no  right  to 
consider  the  case  they  thus  presented  to 
htm,  but  they  must  succeed  or  tall  on  the 
present  appeal  accordingly  as  the  action 
of  the  chancellor  un  the  submission  to  him. 
was  or  was  not  erroneous,  wholly  irre- 
spective of  the  action  which  should  have 
been  taken  had  the  appellate  power  of  the 
chancellor  been  Invoked  solely  to  a  review 
ot  the  case  made  before  the  register.  But, 
leaving  this  matter  out  ot  view,  the  posi- 
tion taken  by  appellants  In  this  regard  Is 
abstractly  unsound.  The  trial  on  appeal 
to  the  chancellor  to  ne<.'essaH]y  de  oovo. 
The  Btatnte  provides  that,  upon  good  rea- 
son shown  to  the  register.be  may  appoint 
a  receiver  without  notice.  The  appolut- 
ment  made  here  was  without  notice,  and 
upon  a  purely  ex  parte  showing  as  to  ihe 
necessity  tor  the  action  Invoked.  The  de- 
fendants had  no  opportunity  to  contro- 
vert this  showing,  but  the  order  was  passed 
and  the  receiver  commissioned  before  tliey 
were  aware  of  the  proceedings  for  that 
purpose.  Surely  it  was  not  the  Intention 
ot  the  law-makers  that  on  their  appeal  to 
the  chancellor  they  should  not  be  allowed 
to  offer  anything  in  rebuttal  of  the  show- 
ing made  by  their  adversaries  In  their  ab- 
sence, and  that  whatever  the  real  facts  may 
be.  nnd  however  short  the  truo  situation 
might  fall  of  Justitylng  the  appointment, 
their  mouths  shoold  be  closed  to  show  the 
truth.  Such  a  construction  would,  in  nine 
cases  out  of  ten,  make  of  the  appeal  to 
the  chancellor,  In  tended  manifestly  to  give 
the  party  complaining  of  the  register's  or- 
der an  opportunity  to  demonstrate  its  In- 
correctness by  adducing  the  truth,  a  mere 
mockery,  and  would  result  In  all  cases, 
where  the  appointment  la  made  without 
notice,  in  tlie  retention  ot  a  recelrer  in- 
definitely upon  a  showing  made  alone  by 
the  party  asking  his  appointment.  Very 
clearly,  upon  such  appeal,  the  appellant 
must  be  allowed  to  adduce  other  evidence 
than  that  acted  on  by  the  register,  and. 
it  be  may,  the  whole  matter  must  be 
opened  up  for  a  hearlngds  novo  before  thft 
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cbancellor;  aod.  if  the  factn  then  addaced 
Justify  the  appoiDtment,  the  receivur 
BboDld  be  coutiooed,  whether  tbeorder  fur 
his  appointment  Id  the  first  InBtanco  was 
authorlied  by  the  evidence  then  before  the 
realster*  and  alHO.  when  no  notice  of  the 
orlglDal  appIlcatluQ  waa  given,  whether 
the  reaeon  fur  pretermitting  notice  was 
sufficient  or  not.  The  bill  on  which  these 
proceedings  were  had  was  filed  by  Mur< 
ray.  Dlbbrell  &  Co.,  and  O'Bryan  Bros., 
creditors  of  George  P.  Heard,  against  said 
Heard,  his  wife,  A.  A.  Heard,  and  William 
L.  Tillman,  bis  brother^n-law.  Its  pur- 
pose Is  to  subject  to  the  satisfaction  of  the 
com  Dlalnants'  demands  property  con  vey  ed 
by  Heard  to  bis  wife  and  Tillman,  Bcvernl- 
ly,  on  the  recited  consideration  of  anteced- 
ent debts.  The  bill  alleges  that  complain- 
ants' dalms  accrued  and  were  due  prior 
to  said  conveyances;  that  the  property 
conveyed  by  Heard  to  Tillman  and  Mrs. 
Heard  was  substantially  all  that  was 
owned  by  the  grantor,  and  that  he  has 
no  property  left  which  could  be  aabjected 
to  bis  debts;  that  Tillman  Is  a  Don-resl- 
dent,  and  has  no  property  In  Alabama  ex- 
cept that  transferred  to  him  by  Heard; 
that  Mrs.  Heard  has  no  property  except 
that  BO  transferred  to  her;  that  both  said 
conveyances  were  made  upon  simulated 
and  flctltiuup  considerations.  In  that  the 
said  Henrd  did  not  owe  either  of  said 
grantees  the  debts  recited  as  the  consld- 
eratlons  thereof,  rrapectively,  or  any  part 
of  the  same;  that  each  of  the  conveyances 
was  purely  voluntary,  aod  was  made  and 
accepted  with  the  Intent  to  hinder,  delay, 
and  defraud  orators  and  Heard's  other 
creditors,  etc.  These  averments  are 
manifestly  sottlclent  to  Im(»each  the  con- 
veyances and  support  the  relief  prayed. 
The  complainanta  by  filing  this  bill  ac- 
quired an  Inchoate  lien  on  the  property 
conveyed  to  Tillman  and  Mrs.  Heard. 
Evans  v.  Welch.  Ala.  250;  Weis  v.  WeU, 
72  Ala.  S59;  Frelder  v.  Lelnksuft.  (Ala.)  8 
Uonth.  Rep.  768.  Chief  among  the  Items  of 
property  conveyed  to  Tillman  w«8  a  stock 
of  goodH,  and  the  receiver  was  appointed 
for  the  preservation  of  this  property  pend- 
\Dg  the  litigation.  The  complainants 
having  by  the  filing  of  their  bill  and  serv- 
ice of  summons  acquired  this  lien  on  the 
stock  of  goods,  they  were  entitled  to  the 
recover  upon  showing  three  thinge. name- 
ly: A  reasonable  probability  of  success 
on  their  part  In  finally  subjecting  the 
property  to  the  satisfaction  of  their  lien; 
a  necessity  of  resorting  to  the  property  to 
make  their  debts;  and  a  danger  that  the 
property  will  be  wasted,  dlaposed  of,  or 
gotten  out  ol  the  reacb  of  the  court  so 
that  the  llm  cannot  be  effectuated.  Ash- 
urst  T.  Lehman.  86  Ala.  870.  5  South.  Rep. 
731;  Weto  V.  Well,  72  Ala.  269.  The  af- 
fidavits upon  which  the  chancellor  acted 
show  with  reasonableprobablllty  tnat  the 
pn»pertyronveye<l  to  Tillman  on  are4:lted 
consideration  of  about  94,700  was  worth 
from  two  to  three  thousand  dollars  more 
than  that  sum.  This  discrepancy  Itself 
woold  avoid  the  conveyance,  and  entitle 
complainants  to  subject  the  property  con- 
veyed to  him.  Including  the  sttKk  of  goods, 
to  the  satisfaction  of  thelrdemand.  Bank 
V.  McDonDeU.89  Ala.  484.  8  South.  Bep.  137. 


It  is  also  shown  that  Geoi^  P.  Heard,  the 
debtor,  Is  Insolvent,  and  bencethe  necessity 
for  preserving  this  property  to  abide  the  re- 
sult of  the  Uugation,  since  without  Its  sub- 
jection complalnantsMIenwIll  not  tiesatla* 
fied;  and.  as  the  third  essential  to  tbe 
appointment  of  a  receiver,  It  Is  shown, 
without  controversy,  that  the  stock  of 
goods  was  being  disposed  of  by  Heard  or 
Tillman,  or  both,  so  that  it  wonld  not  be 
forthcoming  to  respond  to  the  decree  en- 
forcing the  lien  of  complainants,  should 
they  succeed  In  tbe  cause.  The  showing 
was  sufladent,  we  think,  to  Justify  the 
chancellor's  action.  Authorities  suora ; 
Morltz  V.  Miller,  87  Ala.  381.  6  South.  Rep. 
269;  Thompson  t.  Manufacturing  Co..  87 
Ala.  788,  6  South.  Rep.  9*J8;  BinuT.  Adams, 
78  Ala.  886.  Affirmed. 


Ex  parte  Horn. 
(Supreme  Court  of  Alabama.   June  16,  ISOl.) 

llASDAinra— ATTAOmiBNT  —  MOXST  IN  Hahbs  ot 

OrnoBB— ARBEaT— Sbabcb. 

1.  Mandamus  does  not  lie  to  compel  a  Jnd^ 
to  hear  and  determine  a  motion  which  he  has 
overruled  on  the  ground  that  he  has  no  Juriadio- 
tion  to  entertain  It. 

9.  Money  talran  by  an  otBoer  from  the  person 
of  a  prisoner  srreated  tn  good  faith  Is  subject  to 
garnishment  or  attachment  In  the  hands  of  the 
officer,  under  Code  Ala.  S  2950,  permitting  se- 
questered property  to  be  gamisbed  or  attached 
while  in  the  hands  of  the  officer;  but,  in  order  to 
be  valid,  the  levy  must  not  be  procured  by  fraud  or 
trickery  on  tbe  pert  of  the  creditor  or  offloer,  and 
the  money  or  thing  taken  from  the  prisoner  must 
tie  connected  with  the  offense  charged,  or  neces- 
sary aa  evidence  on  the  irial,  otherwise  the  oSI- 
cer  has  no  right  to  lake  It  from  the  prisoner,  and, 
if  taken,  It  cannot  be  attached. 

Application  for  mandamaB. 

Moore  A  Flnley,  for  petitioner.  Lomax 

&  Tj^son,  for  respondent. 

CoLEUAN.  J.  The  petitioner.  Hum.  hav- 
ing been  arrested  on  the  criminal  charse  of 
fraudulently  obtaining  goods  on  a  credit, 
WIS  searched  by  tbe  otHcer  making  tbe 
arrest,  who  took  from  him  91,124.40 
found  concealed  In  his  clothing.  The  pris- 
oner and  the  money  were  delivered  to  the 
sheriff  of  the  county.  An  attachment 
having  been  sued  out  against  tbe  defend- 
ant, Hurn  was  placed  In  the  hands  of  the 
sheriff,  and  by  him  levied  upon  the  nioa- 
ey  in  his  possession.  This  was  followed 
by  a  writ  of  garnishment  executed  by  the 
coroner  of  the  county  upon  the  sheriff. 
The  attachment  and  gnrnlshment  suits 
were  made  returnable  to  the  city  court  of 
Montgomery  Tbe  sheriff,  as  garnishee, 
flliid  his  answer,  setting  Dp  the  facts 
and  cireumstancea  under  which  he  came 
In  possession  of  the  money,  paid  tbe 
money  into  court,  and  prayed  "that  all 
proper  Ittsoes  and  orders  be  made  up  un- 
der tbe  direction  of  the  coart,  in  ortlnr 
that  It  might  be  asrertained  to  whom  tbe 
money  should  be  paid."  The  defendant 
Hurn  moved  the  court  for  an  order  that 
tbe  money  be  restored  to  him,  "upon  the 
grounds  that  hlspemon  had  been  searched 
lu  violation  of  law,  and  the  money  wrong- 
fully, Illegally,  and  violently  taken  from 
his  person."  The  suit  by  attachment, 
and  upon  which  tbe  garnlflfament  issued, 
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WB.B  Still  pending  and  andlBpoaed  of  at  the 
lieaiins:  ol  the  motlun.  The  coart  re- 
fused to  permit  movant  to  Introdace  affi- 
davits In  support  of  the  laetB  stated  In 
his  petition,  and  made  the  followlnic  oi^ 
der:  "April  14tb,l^l.  Motion  overruled, 
(3)  because  tbe  court  Is  without  Jurisdic- 
tion ;  (2)  because  the  facts  set  out  in  the 
motion  present  an  issue  to  be  decided  by 
the  jury  In  tlio  trial  of  the  attachment 
Buit."  From  this  order  overruling  the 
motion,  the  petitioner  applies  to  tblscourt 
for  a  mandamus  "upon  the  grounds  that 
the  court  refused  to  bear  and  determine 
the  motion,"  etc. 

In  Ex  parte  Redd,  78  Ala.  549,  it  was  de- 
cIh  red  that  the  coercive  process  of  manda- 
mua  is  proper  when  an  Inferior  court  re- 
fusi's  tu  proceed  to  Judgment  in  a  case  In 
which  the  law  makes  ft  bis  duty  to  act. 
Tbls  court  compels  Judgment,  but  will 
not  control  It.  In  Ex  parta  Schmidt,  62 
Ala.  254.  It  was  held  that  the  writ  would 
lie  to  compel  the  execution  of  ministerial 
duties  in  all  proper  CHses,  but  would  not 
be  itwarded  tu  order  or  direct  what  Judg- 
ment shall  be  rendered  in  any  given  case; 
nor  can  its  powers  be  invoked  to  correct 
any  error  In  the  final  Judgment  or  decree 
of  an  Inferior  court.  In  such  cases  there 
Is  an  adequate  remedy  by  appeal.  Ex 
parte  Echols,  89Ala.  7U0;  Ex  parte  State 
Bar  A8S*n,(A1a.)  8  South.  Bep.TfiS.  In  the 
rase  of  petitioner,  the  court  overruled  the 
motion.  The  motion  has  been  disposed 
of  by  Judicial  action  of  the  court.  Wheth* 
er  the  court  erred  In  the  order  overruling 
the  motion,  or  In  not  rectivlngln  evidence 
the  attldavHs  offered  In  support  of  the 
petition,  or  whether  the  reasona  assigned 
by  the  court  for  overruling  the  motion  are 
sufflirient,  cannot  be  reviewed  on  an  appli- 
cation for  the  writ  of  mandamus.  Such 
(luestlons  are  revisable  only  by  appeal. 
The  remedy  by  appeal  seems  to  have  been 
resorted  to  In  the  cases  cited  by  appellant. 
Both  parties  have  argued  tfaecasenponlta 
merits,  and  In  view  ofsucb  Intimation  from 
counael.lt  may  not  belmpru  per  to  consider 
the  leal  question  Involved  In  the  case.  It 
Is  the  law  that  the  levy  of  an  attachment 
procured  by  trickery,  fraud,  or  trespatis 
will  be  held  to  be  invalid,  and  the  officer 
who  makes  a  levy  by  such  means  expoijes 
himself  to  an  action  In  damages.  Wap. 
Attachm.  180.  An  officer  cannot  forcibly 
take  property  from  the  person  of  a  defend- 
ant, and  If  a  levy  la  effected  by  force,  fraud, 
or  violence  of  any  kind,  It  Is  generally 
held  void.  1  Wade,  Attachm.  §180;  Mack 
V.  Parks,  8  Gray.  517;  Fulmar  v.  Cope- 
land,  57  Ala.  588;  Street  v.  Sinclair, 71  Ala. 
IIU.  In  Drake  on  Attachment  I8e(;tion506) 
it  is  said:  "An  officer,  under  criminal 
pn>ce88  against  a  person,  arrested  and 
took  from  blm  money  and  property  found 
in  his  possession.  The  officer  was  sum- 
moned to  answer  as  garnishee  of  the 
prisoner.  It  was  held  that  the  officer  was 
exempt  from  garnishment."  The  text 
here  quoted  from  Drake  on  Attachment 
refers  to  two  decisions  from  Massachn- 
setts:  Robinson  v.  Howard.  7  rush.  257. 
and  Morris  v.  Pennlman.  14  Gray,220.  An 
examination  of  these  declsionsshows  that 
they  were  based  upon  a  statute  of  the 
atate  which  provided  that  no  person 


should  be  adjudged  a  trustee  "  by  reason 
of  any  money  In  bis  hands  as  a  public 
officer,  and  for  which  be  Is  accountable  to 
the  defendant  as  such  officer."  In  another 
section  of  the  Massachasetts  Code  It  Is  de- 
clared that  muney  collected  by  the  sheriH 
by  force  of  legal  process  tn  favor  of  the  de* 
fendant  In  the  trustee  process  could  not  be 
reached  by  trustee  proceedings.  Thesestat- 
utes  have  been  brought  forward,  and  may 
be  found  in  the  Massncbusetts  Statutes 
of  1882,  (page  l(m.)  The  case  of  Zurcher 
V.  Magee,  2  Ala.  SS&j  Jh  to  the  same  effect 
as  the  Massachnsetts  declalona  holding 
money  in  the  hands  of  the  sheriff,  collected 
by  him,  to  be  "In  the  custody  of  the  law." 
Since  the  decision  In  2  Ala.,  supra,  was 
rendered,  the  law  has  been  changed  by 
statute,  (Code  1886,  §  2950,)  and  now 
money  in  the  hands  of  the  sheriff  or  other 
officer  may  be  atta.ched,  and  as  was  held 
In  Pruitt  V.  ArniBtrung,56  Ala.3lU,tbe  law 
as  declared  In  2  Ala.  no  longer  prevalla. 
The  law  as  cited  from  Drake,  supra,  and 
the  cases  cited  from  Massachuaettu,  belnjr 
based  upon  a  statute  of  that  state  differ- 
ent from  the  atatute  of  this  state,  cannot 
be  regarded  as  authority  npon  the  ques- 
tion. 

The  case  of  Closson  t.  Morrison.  47  N.  H. 
488,  Is  very  nanch  In  point.  In  that  caue 
thq  deputy-sheriff,  having  arretted  the 
plaintiff  on  a  complaint  for  larceny, 
searched  him,  and  took  from  bis  person  a 
watch  and  chain  and  money;  and  on  the 
next  day,  while  this  money  was  In  his  pus- 
eession,  It  was  atlarhed  by  the  party  who 
had  made  the  criminal  charge,  and  also 
by  another  creditor.  The  New  Hampshire 
statute  provides  that  "any  officer  who 
shall  find  any  Implement,  article,  or  thing, 
kept,  used,  ur  designed  to  he  uKed  In  vio- 
lation of  law,  or  in  the  commission  of  any 
offense.  In  the  possession  of  or  bulonaing 
to  any  person  arrested,  or  liable  to  be  ar- 
rested, for  such  oHeoKe  or  violation  ofla  w, 
shall  bring  such  Implement,  article,  or 
thing  before  the  Justice  orconrt  having 
Jurisdiction  of  tbe  offense,  who  shall  make 
such  order  resjwcting  their  custody  or  de- 
struction as  justice  may  require."  The 
court  held  that  a  due  regard  for  hla  own 
safety  on  the  part  of  the  officer,  and  also 
for  the  publlu  safety,  would  Justify  a 
search  and  selxure  of  any  deadly  weapon 
he  might  find  npon  the  prisoner,  and  bold 
them  nntll  be  was  discharged,  or  otheN 
wise  properly  disponed  of.  and  further  held 
tbe  sheriff  might  selEe  any  money  or  other 
articles  of  value  fuuod  upon  the  prisoner, 
by  means  of  which,  if  left  iu  hlsposseHHion, 
he  might  procure  his  escape,  or  obtain 
toolH  or  Implementrt  or  weapons  with 
which  to  effect  his  escape.  The  court  fur- 
ther held  that  the  validity  of  the  attach- 
ment depended  upon  the  bona  Odes  or  the 
mala  tides  of  the  search  and  seisnre  of  tbe 
property ;  that,  if  this  was  done  In  order 
to  effect  a  levy,  it  would  be  invalid;  but  If 
done  with  a  due  regard  t6  the  public  safe- 
ty,  and  to  secure  the  safety  of  the  prisoner 
onl.v  then  the  separation  of  the  property 
from  the  person  of  the  defendant  was  law- 
ful, and  It  would  then  be  subject  to  at- 
tachment as  property  not  found  upon  the 
person.  Whether  It  was  bona  0de  or  not 
was  a  question  for  the  Jury,  nnder  all  the 
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erldence.  In  tbe  case  of  Spalding 
PreHtoD,  21  Vt.  9,  tbe  Btaerlff  arrested  one 
RuBHell  on  a  charge  of  couDterfeitins,  and 
tuok  from  hlB  person  a  lot  ol  Oermao  sli- 
ver, aud  held  it  under  tbe  order  ol  the 
state  attorn^.  He  was  sued  by  one 
Preeton,  who  claimed  to  be  the  owner  of 
the  property  by  porchaae.  The  court 
(Bei>fielu,  J.)  held  that  tbe  eberlff  was 
not  liable  for  a  treepass.  Much  is  eaid  In 
thia  opiuion  not  applicable  to  the  case  at 
bur,  and  in  cited  as  an  authority  as  to  the 
rifcht  aud  duty  of  the  sheriff  to  search  and 
take  from  a  prisoner  property  found  on 
bin  person.  In  Waples  on  Attachment 
and  OamlBbment  (page  181)  the  principle 
la  laid  down  tbatjf  the  plaintiff  in  attach- 
ment is  not  an  instigator  or  co-worker 
vith  tbe  officer  in  obtaining  an  unantbor- 
ized  and  Illegal  levy,  he  oagtat  not  to  lose 
tbe  benefit  of  an  attachment,  and  that  the 
circuni stances  of  each  particular  case  must 
determine  whether  tbe  official  wrong-do- 
ing was  sach  as  to  invalidate  the  levy. 
In  the  case  of  Olle  v.  Devens,  11  Cueh.  61, 
62,  the  court  recognlxed  tbe  distinction  In 
cases  where  unlawful  means  were  used  for 
the  purpose  of  seising  the  property,  and 
tbe  seliare  was  effected  by  those  means, 
and  in  cases  where  the  levy  was  in  no  way 
cooperted  with  or  effected  through  the  nn- 
lawlnl  act  of  tbe  officer.  In  Hitchcock  r. 
Holmes,  48  Conn.  618,  tbe  cunrt  recognlxed 
thernle  that  o  levy  could  not  be  effected  by 
a  trespass,  but  held  that  an  officer  with  a 
writ  of  attacbment  In  his  possession,  who 
was  Invited  by  a  servent.nut  knowing  the 
purpose  of  the  officer  In  calling,  to  enter  a 
dwelling-house,  was  lawfully  in,  and  au- 
tboriied  to  make  a  levy  npon  such  bonse- 
bold  goods  as  were  liable  to  satisfy  the 
attachment.  In  the  case  ot  Pomroy  v. 
Parmlee,  9  Iowa,  140,  the  facts  as  stated 
in  the  opinion  were  as  follows:  Plaintiffs 
sued  ont  a  warrant  in  Scott  county  npon 
a  criminal  charge  against  tbe  defendant, 
and,  at  or  about  tbe  same  time,  a  writ  of 
attachment.  The  sheriff,  with  £.  S.  Pom- 
roy and  a  deputy,  followed  the  defendant, 
and  overtook  htm  in  Fowesbl^  county, 
and  there  arrested  him,  and  took  posses- 
sion and  control  of  a  trunk  ot  the  defendant, 
and,  against  tbe  objection  of  tbe  defend- 
ant, curried  tbe  defendant  and  the  trunk 
back  to  Scott  county.  After  getting  back 
to  Scott  county,  where  the  sheriff  weis  au- 
tburised  to  levy  the  attachment.  It  was 
levied  upon  (1,0S9of  money  found  In  the 
tronk.  The  court  held  that  It  was  settled 
tbat  a  valid  seliure,  service,  or  execution 
cannot  be  obtained  through  means  ren- 
dered unlawful  by  fraud  or  violence. 
Tbai,  "under  the  shadow  of  the  criminal 
process,  tbe  name  and  pretense  of  a  nivU 
writ  was  DSfld  to  bring  tbe  property  to  a 
place  where  tbe  letter  might  be  levied  up-' 
on  it."  It  la  (dear  tbat  the  court  con- 
elnded  from  the  facts  In  this  case  that  the 
criminal  process  was  used  for  the  purpose 
of  effecting  a  levy,  and.  In  accordance  with 
the  general  principle  tbat  a  levy  effected 
by  fraud  or  violence  wlU  not  be  upheld,  de- 
clared that  tbe  attacbment,  if  thus  ob- 
tained, was  Ul^id. 

In  tba  ease  ot  Relfbnyder  r.  Lee. 44  Iowa, 
101,  tbe  facts  were  that  Lee  had  stolen 
five  bead  ol  cattle,  and  auld  them  to  tbe 


plaintiff  tor  $162.  Tbe  owner  recovered 
the  cattle,  and  plaintiff  bad  Lee  arrt^sted 
for  the  larceny,  and  tbe  officer  making  tbe 
arrest  took  from  bis  person  both  money 
and  a  watch.  Plaintiff  then  sued  Lee,  and 
bad  the  officer  who  held  posseeslon  of  tbe 
property  garnished.  The  defendant,  Lee, 
moved  tbe  court  to  discharge  the  gar- 
nishee, and  dissolve  tbe  attacbment,  on 
the  ground  that  the  money  and  watch 
were  unlawfully  and  forcibly  taken  from 
him.  The  trial  court  granted  the  motion ; 
and,  on  appeal,  the  supreme  court  held 
tbat  the  object  of  tbe  pursuit  and  capt- 
ure of  Lee  was  not  to  obtain  possession 
of  the  money  and  watcb  in  order  to  sub- 
ject It  to  legal  process,  but  tor  tbe  purpose 
ot  bringing  blm  to  punishment  for  bis 
crlmft.  The  conclnslon  ot  the  court  was 
that  the  money  and  watch  were  lawfully 
taken  from  tbe  possession  of  Lee,  and,  be- 
ing rightfully  In  tbe  possession  of  the  offi- 
cer, were  subject  to  tbe  process  of  gitmish- 
ment.  Tbe  court  declared,  in  this  case,  It 
was  usual  and  proper  for  officers,  upon 
the  arrest  of  felons,  to  subject  them  to 
search,  and  take  from  them  articles  found 
upon  their  persons,  and  suggested,  as  an 
additional  thought,  "that  there  was  am- 
ple ground  tor  taoldlng  tbat  tbe  monny 
taken  from  Lee  was  tbe  money  received 
from  the  sale  of  tbecattle. "  Tbe  principles 
ot  law  declared  In  this  case  are  directly 
applicable  to  the  facts  of  the  present  case, 
but  this  decision  seems  to  have  been  ma- 
terially qualified  by  a  later  decision  in  the 
eame  state,  in  the  case  of  Bank  v.  Mc- 
Leod.  reported  In  65  Iowa,  66.5, 19  N.  W. 
Rep.  829.  and  22  N.  W.  Kep.  918.  Tbe  Code 
of  Iowa  (section  4213)  provides:  **  He  who 
makes  an  arrest  may  take  from  tbe  per- 
son all  offensive  weapons  which  he  may 
have  about  his  person,  and  must  deliver 
them  to  the  magistrate  before  whom  be  is 
taken,  to  be  disposed  of  according  to 
law."  In  construing  this  section  of  tbe 
Code,  the  court  held  that  the  officer  mak- 
ing the  arrest  was  not  precluded  thereby 
from  taking  from  tbe  person  of  tbe  pris- 
oner other  property  than  "offensive  weap- 
ons, "but  that  he  might  search  blm  and 
take  from  blm  all  property  which  might 
be  used  by  the  prisoner  in  effecting  his  es- 
cape. The  court  held,  however,  in  this 
latter  case,  ^66  Iowa,  19  N.  W.  Rep., and  22 
N.  W.  Rep.,  supra,)  that  If  tbe  money  and 
property  found  on  tbe  prisoner  bad  no 
connection  with  the  arrest  or  the  crime 
charged,  and  was  not  to  be  used  as  evl- 
deuce  In  tbe  prosecution,  "tbe  personal 
possession  of  tbe  sheriff  should  be  regard- 
ed as  the  personal  possession  of  the  pris- 
oner, and  the  money  and  property  should 
be  no  more  liable  to  attacbment  tbem  if  It 
was  In  the  prisoner's  pocket;"  and,  on 
an  application  tor  rehearing,  the  court  re- 
affirmed that  "the  possession  uf  the  officer 
was  the  possession  of  tbe  defendant, " — cit- 
ing, in  support  of  tbe  principle:  1  ^rchb. 
Orim.  PI.  84,35;  Whart.  Crim.  Pi.  S  61;  L 
Blsh.  Crim.Proc.  §5  210-212.  and  Patterson 
V.  Pratt,  19  Iowa,  358.  We  have  been  una~ 
ble  to  find  the  reference  In  1  Archb.  Crim. 
Fl.  sustaining  the  proposition.  In  Whart. 
Grim.  Fl.,  supra,  {  60.  It  is  declared: 
"Those  arresting  a  defendant  arebonnd 
to  take  from  his  penon  any  articles  vblch 
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may  be  ol  ose  as  proof  in  the  trial  of  tiie 
offense  wltb  wblcb  tbe  defendant  la 
charfced.  Tbese  ai-tlcles  are  properiy  to 
be  deposited  witb  the  commlttlnK  magis- 
trate, to  be  retained  by  him.  with  tbe  oth- 
er evidence  in  tbe  cause,  until  returned  to 
tbe  prosecuting  officeraof  the  state.  They 
abould  carefully  be  preaei'Ted  for  the  par* 
poses  of  tbe  trial,  and  after  its  close  be  re- 
turned to  the  person  whose  property  they 
lawfully  are.  ^  Hectlon  61:  ^Tbe  right  of 
the  arresting  officer  to  remove  money  frnm 
the  dplendant's  person  Is  limited  to  those 
cases  la  which  the  money  Is  connected  with 
the  offense  wltb  which  the  defendant  Is 
charged.  Any  wider  license  would  be  a 
violation  of  bis  peraonat  rigbta.  When 
money  Is  taken  In  violation  of  tbls  rule, 
the  court  will  order  its  restoration  to  the 
defendant.  That  where  property  is  Iden- 
tlfled  as  stolen,  or  Is  In  any  way  valuable 
as  pruof.lt  may  be  sequestrated. Is  plain." 

1  Bish.Crim.Proc.  S§  :jl(>,211.istothe  same 
effect,  and  In  section  212  It  Is  stated  that 
the  officer  "  holds  all  such  property, 
wbetber  money  or  goods,  subject  to  the 
order  of  the  court,  and  in  proper  elrcnm- 
■tances  be  will  bp  directed  to  restore  It,  In 
whole  or  In  part,  to  tbe  prisoner."  Both 
these  authorities.  It  will  be  seen,  limit 
the  right  to  take  muney  from  the  prisoner 
to  cases  in  which  toe  money  is  in  some 
way  cunnected  with  the  offenne  charxed, 
or  to  be  oeed  as  evideuce  on  the  prusecu- 
tlon.  Whether  the  of&cer  would  be  held 
guilty  of  a  trespass  If.  on  the  trial.  It  ap- 
peared that  the  officer  was  mistaken  In 
believing  that  the  mnney  was  connected 
with  the  offense,  or  material  as  evidence, 
is  not  stated;  or  whether  tlie  money, 
while  In  the  pusseeslon  of  the  officer,  was 
subject  to  attachment  at  the  suit  of  cred- 
itors, is  not  dlsruHsed  or  declared.  Tbe 
common-law  rule  declared  by  Wharton 
and  Bishop,  supra,  seems  to  conflict  with 
tbe  state  decfKlons  which  we  have  quoted, 
tn  so  far  as  they  declare  It  to  be  the  duty 
of  the  arresting  officer  to  search  and  take 
from  the  person  of  the  prisoner  money  or 
other  property  wbicb  might  be  available 
In  effecting  his  escape.  It  is  stated  by  Mr. 
Wharton,  and  sustained  by  his  r^erences, 
that  at  common  law,  **if  the  property  Is 
Identified  as  stolen,  or  is  In  any  way  valu- 
able as  proof.  It  may  be  sequeetrated.  Is 
nevertheless  plain. "  If,  under  this  rule, 
the  property  is  sequestruted,  or  denosited 
In  court,  or  held  by  the  officer,  to  be  used 
as  proof  on  the  trial,  and.  while  thus  held 
a  creditor  attaches  It,  what  are  tbe  rights 
of  the  attaching  creditor?  At  common 
law,  and  perhaps  without  atatute,  tbe 
money  or  property  would  be  In  gremto 
legis,  not  subject  to  attachment,  and  en- 
tirely under  the  control  of  the  court.  Aft- 
er the  prosecution  Is  ended,  at  common 
law,  the  court  could  and  ought  to  direct 
"that  it  be  restored,  in  whole  or  in  part, 
to  tbe  prisoner,  accordiDg  to  the  clrcum- 
Btancee. "  In  many  states,  property  thus 
held  was  regarded  in  gremio  legis,  and 
tbertfore  not  subject  to  attachment.  See 

2  Ala.,  supra,  and  authorities  cited.  We 
understand  this  to  be  the  reason  and  ex- 
tent of  tbe  rnle  as  declared  by  Bishop  and 
Wharton. 

The  facte  of  tbe  case  at  Patterson  t. 


Pratt,  19  Iowa.  8B8,  are  as  folio  vb:  One 
Dnnn,  baTing  lost  9900.  sued  out  a  search- 
warrant  against  Pratt.  Under  this  war- 
rant, Pratt  was  arrested,  and  •4K6.12 
found  on  his  person,  wblcb  was  taken 
from  him.  and  delivered  to  tbe  magistrate. 
Wblie  tbe  monfty  was  In  tbe  bands  of  the 
Justice  of  tbe  peace,  tbe  plaintiff.  Patter- 
son, bad  ft  levied  on  by  tbe  sheriff  to  sat- 
isfy an  execution  In  his  favor,  and  also 
summoned  tbe  Justice  to  answer  as  gar- 
nishee. The  garnishee  paid  the  money  to 
the  clerk  of  the  court  The  statute  of 
Iowa  in  r^ard  to  garnishing  money  or  a 
fund  In  the  hands  of  anofflcer,  or  In  conrt. 
is  very  similar  to  section  3960  of  thla  state. 
The  court  (Dillon.  J.l  held:  "The  appe- 
lant argues  tbat  the  statute  contemplatea 
a  fund  wblcb  bas  come  Into  court  legiti- 
mately by  civil  process,  or  byconaent  of 
tbe  execution  debtor.  In  our  opinion,  a 
fund  may  property  find  Its  way  Into  court 
without  thecousent  or  volition  of  the  par- 
ty from  whom  it  was  obtained.  •  •  • 
Persons  may  not  oiiwarrantablymakense 
of  the  machinery  of  criminal  law  to  ac- 
compllab  private  ends,  •  •  •  But  we 
see  no  evidence  of  the  abuse  of  tbe  law,  in 
the  case  at  bar,byany  party,mnch  leraj  by 
the  appellee.  *  •  *  It  Is  not  shown  tbat 
Ibis  was  a  scheme  between  Dunn  and  ap- 
pellee to  get  hold  of  the  money  of  tbe  ap- 
pellant. The  charge  against  Pratt  is  not 
shown  to  have  been  false  or  fabrlcateil. " 
After  dtstluctly  recognising  tbe  principle 
declared  Id  llsley  v.  Nichols,  12  Pick.  270, 
and  other  authorities,  that  "no  lawful 
thing  priicured  upon  a  wrongful  art  can 
he  supportetl,"  held  that  tbe  fund  was 
lawfully  In  conrt,  and  subject  to  garnlah- 
ment. 

Upon  principle,  properiy  subject  to  the 
payment  of  a  debt  may  be  levied  opon 
by  the  proper  officer.  If  tht*  levy  can  be 
effected  without  trickery  or  fraud,  ur  a 
trespaffs  calculated  to  provoke  a  breach  uf 
the  peace.  Harnett  v.  Bass,  10  Ala.  954, 
and  authorities  supra.  The  KarnlHhment 
in  this  case  was  regularly  executed  by  tho 
coroner  upon  the  sberiH,  who  bad  posHiis- 
sion  of  the  money.  There  bi  no  evidence 
to  show  tbat  tbe  defendant  was  arreated 
for  the  purpose  of  obtaining  a  levy,  or 
that  the  criminal  charge  against  him  was 
false  or  fabricated.  The  Important  ques- 
tion, then,  Is,  was  the  sheriff  authorised 
to  search  the  defendant, and  take  from  bis 
person  tbe  money,  either  fur  the  purpose 
of  using  It  as  evidence  on  the  criminal 
prosecution,  or  tn  prevent  tbe  prisoner 
from  Qsing  the  money  to  effect  bis  escape? 
Onr  statute  (Code,  §  4745)  provides: 
"When  a  person  chargml  with  a  felony  Is 
supposed  by  the  magistrate  twfore  whom 
he  Is  brought  to  have  upon  his  person  a 
dangerous  weapon,  or  anything  which 
may  be  used  as  evidence  of  the  commit*- 
slon  of  tbe  offense,  the  magistrate  may  di- 
rect him  to  be  searched  lu  bis  presence, 
and  Bix-h  weapon  or  other  thing  be  re- 
tained, subject  to  the  order  of  conrt  In 
which  the  defendant  may  be  tried."  Sec- 
tion 4212  of  the  Code  of  Iowa  provides 
that  "he  who  makes  the  arrcHt  may  take 
from  the  person  all  offensive  weapons 
wblcb  be  may  have  on  hla  person.  It 
was  held  In  tbe  latter  state  tbat  tbls  see- 
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tinn  did  not  preclude  tbe  sheriff  from  tak- 
loK  from  tiis  person  money  or  other  prop- 
erty which  mlfchtbeuaedlo  effectlog  an  es- 
cape. The  snpreme  coart  ot  the  state  of 
New  Hampshire,  construing  a  somewhat 
Bimllar  statate,  we  have  seen,  declared 
the  same  rule;  and  the  duty  and  right 
ol  the  sheriff  In  this  respect  has  been  recog- 
nized In  other  states.  The  constitution  of 
the  state  of  Alabama  (article  1,  fi  6)  pro- 
Tides"  that  the  people  shall  be  secure  in 
tbdr  personst  honsea*  papers,  a&d  pes- 
seaslons  from  onreasonaole  aeliures  or 
searches;  and  that  no  warrant  shall  Issue 
to  search  any  place,  or  to  seise  any  person 
or  thing,  withont  probable  cause,  sup- 
ported by  oath  or  afiSrmatlon."  In  com- 
menting on  article  4  of  tbe  constitution  of 
the  United  States,  which  prohibits  nnrea- 
eonablp  searches  and  spizures,  in  the  case 
or  Boyd  y,  Q.  S..  116  U.  S.  616.  6  Sup.  Ct. 
Bep.  524,  Mr.  Justice  Braolrt,  delivering 
tbe  opinion,  quoted  with  approbation 
from  Lord  Camdkn,  as  toUowa:  "By  the 
lawB  of  Ensrland,  every  Invasion  of  pri- 
vate property,  be  It  ever  su  minute,  Is  a 
trenpaBS.  No  man  can  set  his  Toot  upon 
my  ground  without  my  license,  bnt  he  1b 
liable  to  an  action,  though  tbe  damage  be 
nothing.  *  *  *  If  be  admits  the  fact,  he  la 
bound  to  show,  by  way  of  juatlflcatlon, 
thatsome  positive  law  has  jnetlfied  or  ex- 
cused him.  The  justification  Is  submitted 
to  tbe  Judges,  who  are  to  look  Into  the 
books,  and  seelf  sncb  a  Justification  can  be 
maintained  by  the  text  of  the  statute  law, 
or  by  tbe  principles  of  thecommon  law.  If 
DO  such  excuse  can  be  found  or  produced, 
the  Hllence  of  the  books  Is  an  authority 
against  tbe  defendant.  *  *  »  According 
to  thlR  reasunlng.  It  Ik  now  incumbent  upon 
the  defendants  to  sliow  the  law  by  wtiich 
this  selsure  Is  warranted.  If  that  cannot 
be  done,  it  is  trespass. "  These  are  tbe  prin- 
ciples which  protect  every  citizen  of  this 
government  In  the  enjoyment  of  his  per- 
sonal liberty,  his  borne,  and  his  property, 
and  no  otber  "can  abide  the  pure  atmos- 
phere of  a  government  of  political  liberty 
and  persono)  freedom."  This  court  In 
Cbastang  v.  State,  S3  Ala.  80.  S  South. 
Rep.  304,  referring  to  the  opinion  of  Jus- 
tice Bbadlry.  dw;lared:  "We  Indorse  and 
approve  everything  said  therein."  The 
statute  law  provides  for  the  issuance  of 
search-warrants,  but  specifies  on  what 
grounds  they  are  to  be  issued,  and  only 
on  probable  cause,  supported  by  affida- 
vit, naming  the  peraou.  and  particularly 
describing  the  property  and  place  to  be 
searched.  Code,  4727-4729.  The  search 
and  setsnre  In  the  present  case  were  not 
made  under  these  statutory  provisions. 
Section  4745  of  the  Code  we  have  quoted 
above,  and  which  provides  that  when  a 
person  is  charged  with  a  felony,  and  la 
supposed  to  have  a  dangerous  weapon, 
or  anything  which  may  be  used  as  evi- 
dence of  the  commission  of  the  offense,  he 
may  be  searched,  and  such  weapon  or 
thing  may  be  seised  and  retained  subject 
to  tlie  order  of  the  couH  In  which  the  de- 
fendant is  to  be  tried.  The  question  as  to 
the  dangerous  weapon  Joes  not  arise  In 
this  case.  That  part  of  the  statute  which 
authorizes  tbe  seizure  nnd  retention  ot 
"anything  which  may  tie  used  as  evidence" 


on  tbe  prosecution  Is  a  mere  statutory 
enactment  of  tbe  common  law.  At  com- 
mon law  thearresting  officer  had  the  right 
to  remove  money  from  tbe  defendant's  per- 
son ;  but  this  right  was  limited  to  cases  tn 
which  the  money  was  connected  with  the 
offense,  or  to  be  used  as  evidence.  See 
Wharton,  supra;  Bishop,  supra,  and  the 
cases  cited  In  support  ot  the  text. 

We  are  aware  of  the  responsibility  of 
sheriffs  for  the  safety  of  prisoners,  and 
their  liability  for  escapes  suffered  by  them 
or  tbelr  depntlea;  bnt  we  can  find  no 
warrant,  either  In  the  common  law  or 
statute,  lortaking  money  from  the  person 
of  the  prisoner,  unless  it  Is  connected  witli 
the  offense  charged,  or  to  be  used  as  evi- 
dence on  his  trial.  If  this  right  exist  in 
the  offlcer.as  an  absolute  right  to  prevent 
escapes,  he  contd.upon  the  arrest  of  a  per- 
Bon  charged  with  a  trivial  misdemeanor 
or  disorderly  conduct,  strip  blm  of  all  his 
personal  effects.  It  Is  no  answer  to  say 
the  officer  would  not  do  It.  The  question 
Is,  has  he  the  right,  by  virtue  of  bis  au- 
thority to  arrest,  also  to  search  and  seize, 
except  In  cases  authorized  by  the  common 
law  or  by  statute?  "It  la  the  duty  of  the 
courts  to  be  watchful  for  the  conetltu- 
tional  rights  of  the  citizen,  and  against 
any  stealthy  encroachments  thereon." 
After  a  careful  examination  of  the  consti- 
tution, prohibiting  unreasonable  searches 
and  seizures,  the  common  law,  tbe  stat- 
utes, and  authorities,  we  hold  that  it  is 
the  duty  of  an  officer,  having  no  other  au- 
tbority  than  tbe  right  to  make  the  arrest, 
to  search  the  party  arrested,  and  selie 
and  remove  from  him  any  dangerous 
weapon  found  on  hla  p»rson ;  and  he  may  al- 
so seize  any  money, oranythinff  connerted 
with  the  offense,  or  which  may  be  used  as 
evidence  against  him  on  the  prosecutlun, 
and  retain  the  money  or  thing  until  turned 
over  to  the  state's  attorney,  or  paid  Into 
court  to  abide  the  result  of  the  trial ;  that 
an  officer  acting  in  good  faith,  in  the  exe- 
cution of  his  duty,  and  proceeding  upon 
probable  grounds  for  believing  that  the 
money  or  thing  Is  connected  with  the 
offense  charged,  or  may  be  used  as  evi- 
dence on  the  trial,  may  search  and  take 
from  the  defendant  arrested  by  him  on  a 
criminal  charge  money  found  on  his  per- 
son, and  be  will  not  be  liable  in  damages 
for  a  trespass,  although  it  may  turn  out 
that  the  money  or  thing  was  not  In  fact 
connected  with  the  offense,  or  could  not 
be  used  as  evidence  of  the  commission  of 
the  offense;  that  the  money  or  thing 
seized  by  the  officer,  under  tbe  foregoing 
Umltatlona,  daring  the  time  it  la  in  hla 
bands,  or  If  paid  Into  court,  Is  not  In  tbe 
possession  of  the  defendant,  bnt  It  Is 
thereby  seqaestered,  and  subject  to  at- 
tachment or  garnishment,  under  section 
2950  of  the  Code;  that  If  tbe  arrest  was 
made  not  in  good  faith,  or  If  the  money 
ortblngiB  seized  without  probable  grounds 
for  believing  that  It  Is  connected  with  the 
offense,  or  useful  as  evidence  on  tbe  trial, 
the  levy  made,  under  such  circumstances, 
is  Invalid;  or,  If  procured  by  trickery  or 
fraud  on  the  part  of  the  attaching  cred- 
itor, tbe  levy  will  be  held  invalid ;  and  tbe 
officer  making  the  levy.  If  he  knows  of 
tbe  fraud,  and  person  procuring  It  to  be 
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done  by  such  means  and  for  sncib  par- 
posea,  will  be  liable  to  a  suit  for  damages. 
We  believe  these  principles  conslBtent  with 
the  personal  liberty  of  the  person  arret- 
ed, as  secured  to  him  by  the  conatitQtlon 
ol  the  state,  and  concede  to  the  officer  all 
the  authority  glv«n  to  him  by  the  com- 
mon or  statute  law.  We  know  ol  no  law 
which  win  prevent  a  creditor  from  having 
the  property  of  his  debtor  levied  npon  to 
satisfy  his  debt,  when  It  can  be  done  with- 
out committing  a  trespass,  or  by  fraud  or 
violence.  At  common  law,  the  property 
In  the  bands  of  an  officer  was  re£urded 
in  gremio  /e^^is,  and  not  subject  to  process; 
but  by  statute  it  Is  subject  to  legal  process. 
The  return  of  the  court  to  the  rale  n/sf 
shows  that  the  prosecntlon  and  attach- 
ment suits  against  the  movant  are  un- 
decided, and  are  penatng  in  court.  Wheth- 
er, under  the  principles  declared  in  the 
foregoing  opinion,  the  money  Is  subject  to 
the  attachment  and  garnishment,  de- 
pends upon  the  evidence  to  be  Introduced 
on  the  trial,  and  the  garolshlng  creditor 
has  a  right  to  his  day  in  court,  and  to 
have  a  Jury  pass  npon  the  facts.  In  any 
Tiew  we  take  of  the  case,  the  application 
for  mandamuB  must  be  denied.  Mau- 
dawuB  denied. 


Malonb  €t  a/.  T.  Brmolk. 

{Bu/prtme  Cmat  tif  AldbtSma.   Jum  16, 1891.) 

CBATTbL  Mortoaobb—Rboordiitq— Removal  of 
Propbrtt. 

Under  Code  Ala.  S 1806,  provlditiff  that  chat- 
tel mortgages  must  be  reooraecl  la  the  couDlty  In 
which  the  grantor  resides,  sad  also  hi  the  ooon- 
ty  where  the  property  is,  and,  If  tiie  property  is 
ntmoved  before  the  lien  is  satisfied,  ttie  niort^;e 
moat  be  recorded  within  six  months  in  the  county 
to  which  it  Is  removed:  and  section  1614,  provid- 
ing that,  if  the  property  is  removed  to  another 
county,  the  mortga^  most  be  recorded  in  such 
COQD^  within  six  months  from  the  removal,  or 
it  ceases  to  have  effect  as  to  purchasers  without 
notice,— It  Is  not  necessan  to  record  the  mort- 
gage in  the  coun^  to  which  the  property  is  re- 
moved until  six  months  after  its  removal ;  and 
one  wlio  purchases  before  the  expiration  of  the 
six  months  gets  no  title  as  ajcalnstthe  mortgagee, 
though  he  keep  it  ttsie  more  than  six  months,  and 
ttie  mortgBfn  fa  never  recorded. 

Appeal  from  circuit  court.  Geneva  coun* 
ty:  J.  M.  Cabi^icuaul,  Judge, 

Detinue  for  a  male  by  Travis  Bedsole 
aKBlnstMalone  and  Collins.  Judgment  for 
plaintltt.   Defendants  appeal. 

W.  D.  RobertB,  for  appellaatfl.  J.  £.  P. 
Floiirooy,  lor  appellee. 

Clopton,  J.  On  Marcli  19,  1H88,  C.  C. 
RubsrII  executed  to  William  Russell  a 
mortgage  on  the  mule  In  controversy. 
At  the  date  (»f  the  mortgage  the  mort- 
gagor resided  In  Geneva  i:ounty,  where 
the  mute  was  also,  In  which  county  the 
mortguffs  was  recorded  within  three  days 
after  Its  execntlon.  About  August  1. 18SS, 
the  mortgagor  rode  the  male  tu  plain  tltr^s 
mill  In  Coffee  county,  carrying  corn  to  be 
ground,  and  while  at  the  mill  he  and 
plaintiff  mude  an  exchange,  plaintiff  giv- 
ing him  two  horses  for  the  mute.  Plain- 
tiff kept  possession  of  the  mule  in  Coffee 
county  for  eight  months  before  he  had  no- 
tice of  the  mortgage,  which  was  never  re- 
corded In  that  county.  It  was  assigned 
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by  the  morteagee  to  defendants  Id  May» 
1S89.  PlaJntfir  surrendered  the  mule  to- 
defendants  on  their  demand,  and  now 
brings  this  action  to  recover  It.  The 
court  Instructed  the  Jury,  If  piatnttff  pur- 
chased the  mule  In  Coffee  county  for  a  val- 
uable consideration  without  actual  notice 
of  the  mortgage,  or  of  sncb  tacts  as,  U  fol- 
lowed, would  have  led  to  a  knowledge  of 
its  existence,  and  kept  the  mule  In  that 
county  tor  more  than  six  months  witbuat 
such  notice,  and  the  mortgage  was  not 
rpcorded  in  that  couuty  within  that  time, 
he  is  entitled  to  recover.  The  priority  of 
light  depends  upon  the  construction  of 
sections  1S06  and  1814  of  the  Code.  The 
first  provides:  "Conveyances  of  persunal 
property  to  secure  debts,  or  to  provide  In- 
deranity,  must  be  recorded  in  the  county 
In  which  the  grantor  resides,  and  also  la 
the  county  were  the  property  Is  at  the 
date  ol  the  conveyance;  and.  if  before  tbe 
lien  Is  satisfied  the  property  Is  removed  to 
another  county,  the  conveyance  mast  Iw 
again  recorded,  within  six  months  from 
such  removal.  In  the  county  to  which  It  la 
removed. "  The  second  section,  after  pro* 
vidlng  that  such  conveyances  of  personal 
property  arelnoperative  against  creditors- 
and  purchasers  without  notice,  declares: 
"And,  it  such  property  Is  removed  to  a 
different  county  from  that  In  which  the 
grantor  resides,  the  conveyance  must  be- 
recorded  In  sucb  county  within  six  months 
from  the  removal,  or  It  censes  to  have 
eOectafter  Huch  six  months  againstcredlt- 
ors  or  purchasers  of  the  grantor  without 
notice.  A  conveyance  of  personal  prop- 
erty to  secure  debts  being,  under  Che  stat- 
ute, inoperative  against  creditors  and 
purchasers  without  notice  until  recorded, 
as  to  them  Its  existence  begins  with  tta 
regrlstration.  Hence  a  purchaser  without 
notlc^before  It  Is  recorded  acqures  a  title 
superior  to  that  of  the  mortgagee. 
Bardaway  v.  Semroes.  38  Ala.  657.  When 
the  property  is  removed  to  another  coun- 
ty after  the  first  reKiBtratlon.thelangutige 
Is  changed.  Proceeding  on  the  principle 
that  the  mortgage  Is  Inoperative  when 
rettorded  In  the  county  where  the  mort- 
gagor  resides,  the  statute  declares.  In  casw 
of  its  removal  to  another  county,  that, 
'jnlesB  it  is  recorded  In  such  county  with- 
in six  months  after  removal,  "It  ceases  to 
have  etTect  after  such  six  months  ugalnst 
creditors  or  purchasers  of  tbe  grantor 
without  notice."  The  mortgage  under 
which  defendants  derive  title  had  effective 
existence  as  to  creditors  and  purchasers 
from  Its  registration  In  Geneva  county, 
which  continued  until  removed  to  another 
county,  and  a  failure  to  record  It  In  such 
county  within  six  months  thereafter. 

The  statute  which  now  cunstltuttfs  sec- 
tion 1S17  of  the  Code,  providing  that  all 
loans  in  wiitlng  or  conveyances  of  person- 
al property  In  which  tbe  use  Is  separate^I 
from  the  right,  under  which  possesfllon  is 
suffered  to  remain  for  three  years  with 
the  party  entitled  to  tbe  use,  vest  an  ab- 
solute estate  in  the  person  having  posues- 
sion  for  such  number  of  years, as  to  credit- 
ors and  purchasers,  unless  such  loan  or 
conveyauce  Is  recorded  within  such  time 
In  the  county  where  the  property  is,  come 
before  the  court  for  construction  In  Brain- 
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«rd  V.  McDevltt,  21  Ala.  In  that  case 
It  was  held  that  a  purehaser  from  tlie  per- 
son having  pOBEieeslon  belore  the  tbree 
Team  were  couiplete,  acquired  do  title. 
The  coartgald:  "We  think  it  clear  that, 
tu  give  title  to  a  purchaser  under  tbta  sec- 
tion ol  the  act,  the  three  years  contem- 
plated by  It  must  be  complete  at  the  date 
of  bis  purchflHe.  If  the  tbree  years  were 
not  then  complete,  no  IJtla  at  the  date  of 
the  purchase  eould  pass  to  the  pnrcnaaer; 
b»  could  not  then  Bay  that  bis  vendor 
had  bad  possession  daring  the  time  re- 
quired to  give  him  title;  and.  if  be  ob- 
tained no  title  at  the  date  ol  his  purchase, 
his  susbegueat  posMes^on  could  give  blm 
none."  The  same  statute  received  a  simi- 
lar construction  as  to  creditors  in  Carow 
T.  Love,  80  Ala.  &77,  where  it  was  held 
that,  to  entitle  a  creditor  of  the  loance 
to  dlveat  hla  title  of  the  lender  by  a  sale 
under  legal  process  against  the  loanee,  it 
iB  essential  that  the  credit  be  given  or  the 
liability  contracted  after  the  completion 
of  three  yearB  from  the  commenceutent  of 
the  loan.  The  priuclplea  on  which  this 
confltruction  rests  are  applicable  to  the 
statutes  under  couslderaaon.  The  leeds- 
tratlon  of  the  mortgage  In  Geneva  eonnty 
had  effect  as  notice  continuing  after  the 
removal  of  the  property  Into  Coffee  coun- 
ty, until  It  had  remained  in  such  couuty 
tor  Bix  months.  At  the  time  of  bis  pur- 
chase plaintlfl  bad  constructive  aotieeof 
the  mortgage,  which  as  tftectually  pre- 
served its  snprlorlty  ol  lien  as  actual  no- 
tice. The  mortgagee  had  done  at  that 
time  ail  that  the  statute  required  to  be 
done  In  order  that  the  registration  should 
operate  as  notice.  Plaintiff,  having  pur- 
chased before  the  expiration  of  tbe  six 
months,  acquired  a  right  subordinate  to 
the  title  and  claim  of  the  mortgagee,— the 
mortgagor's  equity  ol  redeiuption,^-and 
hla  subsequent  possession  Id  Coffee  county 
tor  more  than  six  months  could  not  give 
him  a  superior  title.  Tbe  terms  of  the 
statnte.  that  the  mortgage  shall  cease  to 
ha ve  effect  "  after  such  six  moDtha**  as  to 
creditors  and  pnrcbaaers.  Im^jort  an  la- 
tent and  purpose  to  protect  purchasers 
rally  who  acquire  title  after  the  expiration 
of  tbe  time  when  the  mortgage  ceases  to 
bare  effect.  It  b^ngsvfdent  that  plaintiff 
1b  not  entitled  to  recover  on  the  ondlspiit' 
«d  facts.  It  Is  unnecessary  to  consider  the 
other  ruliiu^s  ot  the  court.  Bsveffsed  and 
remanded. 


At.EXAin>EB  T.  SANDKB8. 

(Supreme  Court  of  Alolwma.  Jnae  17,  IftOt) 
COHTRA.CTfr— Intbrpkxtation— AcnOKB  ON. 
Where  a  creditor  holding  a  policy  on  tbe 
lUb  of  his  debtor  contracts  with  the  aebtor*s 
widow  to  pay  ker  part  of  the  policy  when  col- 
lected, in  oonsideratioa  "that  she  ia  to  do  all 
within  h«r  power  in  aid  ot  the  ooUeotlon  of  the 
policy, "  the  widow  eunot  reoorar  the  amoant 
agreea  to  be  paid  hec,  if,  tdXxx  makiBe  the  con- 
tract, she  voluntarily  makes  alQdavit  that,  at  the 
time  the  creditor  took  out  the  policy  on  tier  tms- 
baad'a  life,  the  debt  was  much  leu  than  the  pol- 
ity, as  mch  afBdavlt  does  not  aid,  hnt  retards, 
the  eaUeotlan  ot  the  poUcy. 

Appeal  from  clrcuitcourt.BarbourGoun- 
lor :  J'  M.  Cabhjcbaju.,  Judge. 
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B.  D.  aaytOBt  for  appellant.  Q.  L. 
Corner^  for  appellee. 

Stonr,  C.  J.  This  is  a  peculiar  suit, 
when  tbe  contract  for  tbe  breach  ot  which 
the  action  was  brought  is  taken  Into  con- 
sideration. The  action  waa  brought 
against  the  appellant,  Moses  Alexander,, 
and  counted  for  damages  for  the  alleged 
breach  ot  the  following  contract :  "  This 
agreement  Is  that  I  am  to  let  Mrs.  Emma 
Sanders  have  nine  hundred  dollars  of  a 
policy  ot,  or  on  ttie  lite  of,  Cicero  M,  Sau- 
dnrs,  when  I  collect  It,  and  that  she  is  to 
do  all  within  her  power  In  aid  of  the  col* 
lecMon  nttbe  policy.  Thia  December  25th, 
1886.  [Signed]  Mobbb  Albxandbr.  "  It 
was  shown  In  evidence  that  the  said  Alex- 
ander, as  creditor  of  Qcero  M.  Sanders, 
had  taken  ont  a  policy  of  Insurance  upon 
Sander's  life,  making  blmaelf  the  beneficia- 
ry. TIiIb,  if  a  creditor,  he  had  a  right  to 
do.  Bevin  v.  Insurance  Co..  2S  Conn.  244; 
Morrelt  v.  Insurance  Co.,  10  Cush.  282. 
While  the  contract  soed  on  la  strange  in 
Its  obligations  and  DecuUar  in  Ita  require- 
ments we  are  not  l^t  without  evidence 
tending  to  show  the  object  Intended  to  be 
aceomplisbcd  by  It,  and  the  canse  which 
led  up  to  Its  execution.  In  bis  examina- 
tion as  R  witness  tbe  defendant  teatifled 
that  he  bad  taken  tbe  steps  required  by 
tbe  policy  for  Its  collection  when  the  con- 
tract here  sued  on  was  executed.  Ue  (ur* 
ther  testiOed.  and  was  not  contradicted, 
that  when  he  signed  the  contract  sued  oa 
Mrs.  Sanders,  the  plaintiff,  was  threaten* 
Ing  to  prevent  or  obstruct  him  In  tlie  col- 
lection ot  the  policy;  and,  In  his  owd 
phraseology  he  thought  an  halt  ot  a  loaf 
was  belter  than  no  luaf."  In  the  con- 
struction uf  any  written  agreement,  U  Is 
proper  to  consider  the  circumstances  sur- 
ronndlng  the  parties  at  the  time  ot  its  ex- 
ecution; to  talie  Into  account  themotires, 
as  gathered  from  such  surroundlngcfrenm- 
stances,  and  In  this  way  to  learn  the  ob- 
iipct  intended  to  be  accomplished  thereby. 
In  tiie  light  of  this  settled  rule  of  con- 
struction, we  hold  tliat  Mn».  Sanders,  as 
promisee.  Is  not  entitled  to  the  compensa- 
tion stipiilated  for,  nor  can  she,  as  plain- 
tiff, malntahi  tbls  action  by  simply  show- 
ing that  she  has  done  "all  fn  her  power 
In  aid  of  the  collection  of  the  policy."  It 
was  In  evidence  that  the  said  Mrs.  Semdera 
in  February  or  March,  1887,  voluntarily, 
and  without  legal  coercion,  made  an  affi- 
davit that,  at  the  time  tbe  defendant  took, 
out  the  policy  of  lusurance  on  her  hus- 
band's life,  tbe  latter  waa  not  indebted  to 
Alexamler  In  more  than  $1,000.  Alexan. 
der,  tiie  appellant,  testlfle«l  that  when  he 
took  out  tbe  policy  Sanders  actually 
owed  him  a  traction  over  $'i,000.  Two 
thousand  di>llars  was  tbe  sum  of  the  pol- 
h:y.  On  April  18,  1887,  the  said  Alexander 
compromised  the  said  claim  for  91.000, 
Mrs.  Banders  signing  the  ree^pt  for  the 
said  amount  with  Alexander.  Whether 
or  not  the  compromise  was  cansed  by  the 
making  of  this  affidavit  by  the  plaintiff. 
It  was  for  the  Jury  to  determine  from  all 
the  facts  and  circumstances  of  the  ease. 
The  defendant  could  not  testify  as  to  the 
motive  he  had  In  making  tbe  compromise, 
or  as  to  tbe  causa  which  prompted  lt8,coii^ 
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flDniniatlon.  Wbne  a  creditor  has  an  In- 
•arable  Interest  In  the  llTe  of  his  debtor, 
the  policy  mast  be  couulsteut  with  the 
amount  of  the  Indebtfidnesa.  Cooper  v. 
Sbaeffer,  (Pa.)  11  At).  Rep.  648;  11  Amer. 
A  Eng.  Ene.  Law,  820.  Whether,  If  the 
aEBdarit  had  been  true,  the  ludebtedneas 
of  Sanders  to  Alexander,  as  therein  stat- 
ed, and  the  amount  uf  the  policy,  were  bo 
IcruBfily  disproportionate  aa  to  have  pre- 
vented the  collection  of  the  face  value  of 
the  policy,  can  have  no  effect  upon  the  de- 
dalon  t»f  tblH  CAM.  Nor  can  It  be  an  abso- 
lutely controlling  Inquiry  whether  the  re- 
sult of  Mrs.  Handera  making  the  affldavlt 
would  hare  been  to  destroy  the  defend- 
ant's claim  aeninst  the  Insurance  compa- 
ny. Certain  It  la,  from  the  evidence  ad< 
dnced.  that  theaffldavit  retarded  the Im- 
mediate  collection  of  the  policy,  and  hin- 
dered the  adjustment  of  the  clalma  aa 
contemplated.  Making  auch  voluntary 
aHldavlt  was  not  doing  "all  in  her  power 
in  aid  ofthe  collection  of  thepollcy.''^  She, 
at  least,  hindered  and  obstructed  Itsprop- 
er  adjustment.  Pretermitting  all  Inquiry 
ns  to  the  want  or  lallhre  of  considera- 
tion affecting  the  validity  of  the  contract 
flOed  on,  we  held  that,  according  to  the 
nndiaputed  evidence,  the  plaintiff  did  nut 
fwrform  her  part  of  said  contract,  but 
broke  it.  The  general  affirmative  charge 
in  favor  of  the  defendant  ought  to  have 
been  given.  This  ruling  renders  unneces- 
Hury  the  nonaideratlon  of  the  several  rul- 
ings on  the  evidence,  and  in  reference  Co 
the  charges  given  and  refnaed.  Beveraed 
and  remanded. 


Cf'ANCT  T.  Stephens  et  ah 
< Supreme  Court  af  Alabama.  Jane  14, 1891.) 

EUbCTUENT  —  HOMBSTBID  —  RiaHTS  or  WlDOV— 

Admin isTBATOB's  Balk— Dowbb— Rbvitob. 
1.  Under  Const.  Ala.  1S68,  art.  14,  $2,  flxlogOie 
maximum  homestead  in  quantity  at  80  acres,  It  was 
necessary  that  the  homestead  should  beset  apwt; 
and,  where  an  entire  tract  of  more  than  100  acres 
belonging  to  an  intestate  was  sold  for  his  debt, 
the  widow  could  not  aftorwards  maintain  eject- 
ment based  on  her  bomest«ad  right. 

3.  Under  Code  Ala.  18S6,  %  1900,  providing 
that  the  widow  may  retain  possession  of  the 
dwelling-house  where  hra  huslMUid  most  usually 
resided  next  before  his  death,  nntll  her  dower  is 
asEtlKned,  free  from  rent,  the  fact  that  tbo  wife 
to  insane  at  the  time  of  her  husband's  deatb,  and 
Is  shortly  thereafter  removed  to  an  insane  hos- 
pital, does  not  deprive  her  of  her  quarantine 
rights,  and  she  may  bring  ejectment  against  a 
fnircbaser  in  possession. 

8.  The  widow's  right  of  quarantine  dies  with 
■mTt  and  an  action  tor  Itcannot  be  revived  in  the 
name  of  her  heirs  at  law,  but  may  be  in  the  name 
of  her  personal  representative,  so  far  as  the  re- 
covery of  mesne  profits  is  concerned. 

4.  Where  a  person  flies  a  petition  for  an  or- 
der of  sale  of  intestate's  land,  and  avers  therein 
that  he  is  administrator  cLb.n.,  and  the  orobate 
court  grants  the  order,  there  is  a  Judicial  deter- 
mination that  such  person  is  the  personal  repre- 
sentative, and  the  order  cannot  he  attacked  ool- 
laterally  on  the  ground  that  such  person  was  not 
a  legally  appointed  administrator. 

5.  A  sale  by  an  administrator  of  decedent's 
lands  to  pay  debts  does  not  include  the  widow's 
dower  or  quarantine,  and  the  purchaser  at  such 
■ale  acquires  no  right  to  them. 

Appeal  from  circuit  court,  Crenshaw 
county ;  John  P.  Hcbbard,  Judge. 


Ejectment  by  Ellsa  nancy,  by  her 
guardian,  against  F.  M.  Stephens.  Death 
of  appellant  waa  suggested,  and  a  motion 
made  to  revive  lu  the  name  of  the  btirs 

at  law. 

Qanihlfi,  Biicken  A  Gamble  and  Parks  A 
Parks,  fi>r  api>ellant8.  J.  E.  P.  Flouraoj 
and  Af.  W,  Rusbtoa,  lor  appellee. 

Stoke,  C.  J.  Daniel  Clancy  died  intes- 
tate In  Augaat.  1t<r6.  At  the  time  of  his 
death  he  owned  and  resided  un  the  laifda 
—122  acres — which  are  the  subject  uf  the 
present  statutory  real  action.  They  were 
his  last  residence.  He  left  aurvlvlug  him 
a  widow,  Eliza  Clancy,  who  is  the  plain- 
tiff lu  thia  suit.  Mrs.  Clancy  was  Insane 
at  and  before  the  time  of  her  husband'a 
death,  and  ahe  ever  afterwarda  continued 
ao.  About  two  or  tliree  montba  after  ene 
became  a  widow  ahe  was  placed  in  the 
atate  insane  hospital,  and  when  this  caae 
was  tried  In  the  court  bplow  ahe  was  atlU 
an  nncured  Inmate  of  the  hospital. 

It  is  claimed  for  appellant  that  the  prop- 
erty in  controversy  was  and  Is  the  home- 
stead of  Mra.  Clancy,  and  that  she  could 
and  can  maintain  thla  action  on  that  title. 
The  debt,  for  the  payment  of  which  It 
Is  claimed  the  land  waa  soI.l,  to  be  coiiald- 
ered  further  on.  Is  shown  to  have  been  re- 
duced to  Judgment  against  Intpstate  March 
IH,  1S70.  There  Is  no  proof  when  It  was 
contracted.  We  must,  then,  for  want  of  bet- 
ter or  other  proof,  treat  the  date  of  the 
Judgment  as  the  day  of  the  creation  of  the 
debt.  Gordon  v.  Mcllwain,  82  Ala.  247.  3 
South.  Rep.671.  On  Mtirch  IN,  1H7I),  the  con- 
stitution of  1K6»,  art.  14,  §  2,  fixed  the  maxi- 
mum homestead  In  quantity  at8U  acres; 
and  that  is  tlieeztentof  Mrs.  Clancy's  right- 
ful claim.  The  tract  in  thla  case  contalTiB 
123  acrea,  and  hence  It  was  necessary  to  a 
valid  bomeatead  right  that  the  widow 
should  have  made  a  selection,  or  that  it 
3huuld  have  been  lawfully  set  apart  for 
her.  Neither  was  done.  In  tact,  being  In- 
sane, she  was  Incapable  of  making  a  selec- 
tion. Clarb  V.  Spencer,  75  Ala. 49;  Turnip- 
seed  V.  Fitipntrlcb.  Id.  297;  Dossey  v.  Pit- 
man, 81  Ala.  381,  2  South.  Rep.  443;  Block 
V.  George,  S3  Ala.  178.  4  South.  Rep.  tm; 
2  Hcrlb.  Dower,  GOO.  7'he  present  enlt  can- 
not be  maintained  on  the  aaeerted  home- 
stead right. 

Mnch  proof  wa"  made  In  the  trial  court 
to  the  effect  that  at  tho  time  of  Mr.  CI  a  n- 
cy'sdeath.  and  before,  his  wife  did  notlive 
with  him  or  stay  at  home,  but  that,  be- 
ing insane,  she  wandered  about  over  the 
country,  visiting  among  her  children  and 
other  friends.  It  was  also  ahown  that,  a 
few  hours  before  her  huaband's  death, 
friends  of  the  family  confined  her  in  aaraall 
bouse  on  the  premises,  and  that  she  re- 
mained there  until  her  removal  to  the  In- 
sane hospital.  Under  the  view  we  take 
of  this  caae,  neither  of  these  inquiries  was 
materia}.  The  Code  of  1886,  $  1900,  pro- 
vides that  "the  widow  may  retain  poaaes^ 
slou  of  the  dwelMng-houae  where  her  hna* 
band  most  usually  resided  next  before  hta 
death,  with  the  offices  and  buildings  ap- 
purtenant thereto,  and  the  plantation 
connected  therewith,  until  her  dower  la 
assigned  her,  free  from  the  payment  ot 
rent."  It  la  thusaeen  t^t  realtlsuce  ot 
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ttifttaasband,  not  erf  the  wile,  at  tbetlme 
uf  his  death  lathe  controlllnR  fact  which 
entltlee  the  widow  to  quarautlne  as  an 
Incidental  rig^ht  to  dower.  An  additional 
reason  Is  fonnd  In  the  fact  that  the  resi- 
dence of  the  hasband,  unless  there  has 
been  a  divorce  or  legalized  separation.  Is 
the  residence  or  domicile  of  the  wife, 
whether  she  oaually  makes  that  her  habi- 
tation or  not.  And  her  Insanity  does  not 
bar  her.  It  fnmlshes  an  additional  reason 
for  Ite  allotment.  2  iScrib.  Dower,&00,601 ; 
Eslara  r.  Lepretre.  21  Ala.  604.  Herremoval 
to  the  insane  hospital  at  Tnscaloosa  Is  no 
obstrnctlon  to  her  claims — Firsts  because 
the  removal  was  without  her  consent; 
and,  second,  because  she  was  without 
mental  capacity  to  consent.  Havhif?  the 
BtatntoiT  rlKht  to  the  possession,  she  ■ 
could  either  maintain  or  defend  that  poa- 
BCHSlon  bysuttaKnlnst  any  and  all  persons 
not  ahowing  a  better  title,  and  could  sue 
and  recover  the  rents  and  profits  afralnut 
any  one  coming  Into  the  possession  of 
them  without  right.  Benafth  v.  Torren- 
tlne.  60  Ala.  667:  Inge  r.  Murphy,  14  Ala. 
289;  Doe  T.  Carrol.  16  Ala.  148;  Doe  r. 
Webb.  18  Ala.  810;  McT^ansrhlin  v. (Godwin. 
23  Ala.  846;  Oakley  v.  Oakley.  80  Ala.  131 ; 
Boynton  v.  Sawyer,  36  Ala.  4^7;  Slatter  v. 
Meek,  Id.  6SR;  Perrlne  v.  Perrlne.Id.  fW4. 

Our  statutes  make  provision  for  ubtaln- 
iDgrellnqulshmentof  an  innane wife's rlfcht 
ol  dower.  Code  1N86.  S5  1N06-1898.  The 
•tatotea,  however,  have  reference  to  such 
relinquishment  only  when  sale  la  made 
by  the  husband  In  bis  Ilfe-tlme.  There  is 
no  pnivlslon  for  nach  reilnqulahuient  after 
the  death  of  the  buabund.  Nor  is  It  pre. 
tended  that  any  aacb  attempt  was  made 
IQ  this  case. 

Since  the  trial  of  this  cause  In  the  court 
below,  and  erince  the  appeal  was  taken, 
Mrs.  Ellia  Clancy,  the  appellant,  has  died. 
Ber  death  has  been  anRK^ted.  and  a  mo- 
tion made  to  revive  In  the  name  of  hf>r 
bdrs  at  law.  The  motion  was  resisted, 
and  It,  together  with  the  cause,  has  been 
submitted  for  our  decision.  We  have 
shown  above  that  Mrs.  Clancy's  only  title 
on  wblch  she  could  recover  was  her  quar- 
antine right.  QuaranUne  Is  but  an  incl* 
dent  to  dower,  and  neither  of  them  Is 
a  heritable  estate.  They  perish  with  the 
widow.  Harrison  v.  Boyd,  8tt  Ala.  208; 
Blatter  v.  Meek,  85  Ala.  628.  It  follows 
tbat  when  Mrs.  Clancy  died  she  left  no 
transmissible  estate,  and  her  heirs  at  law 
can  inherit  nothing  from  her.  As  to  any 
estate  or  right  8}ie  la  ahown  to  have  had, 
her  deacendantB  are  not  her  legal  auccea- 
■on.  She  irft  no  estate,  emanatluff  from 
her,  to  be  succeeded  to.  Tberecttnbenore- 
vlvorin  the  name  of  ber  helrsatlaw.  The 
present  action,  honever,is  what  our  stat- 
ute denominatesa"  real  action, "  but  in  fact 
It  la  a  raized  action.  It  authorises  not 
only  the  recovery  of  lands,  but  of  mesne 
profits  or  rents  as  well.  Codel8H8,  %%  VTIO, 
2711.  The  complaint  tn  the  present  case 
claims  damages  as  well  aa  the  land.  At 
the  time  the  suit  was  bronght,  and  up  to 
the  time  of  her  death,  Mrs.  Clancy,  as  we 
have  shown,  had  a  prima,  ^cferight  to  re- 
cover the  land  and  the  mesne  profits  or 
rents.  Her  death  terminated  ber  right  to 
recover  the  lands,  by  operation  ol  law. 
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but  not  the  accrued  rents  or  mesne  profits. 
These  anrvlve,  are  peraonalty.  and  of  right 
belong  to  the  personal  repreeentatlve,  1 
Brick.  Dig.  p  12.  S5  IKl.  1^8;  Uslraton  v. 
Dobbs.  60  Ala.  689,  2  South.  Rep.  147; 
Chandler  v.  Jost,  81  Ala.  411,  2  South. 
Rep.  82;  Davis  v.  Curry.  85  Ala.  183,  4 
South.  Rep.  784.  Appellant  lu  not  entitled 
to  revivor  In  the  name  of  the  heirs  at  law. 

We  have  ahuwn  that,  when  this  Molt 
was  Instituted.  plalntltTa  testimony,  If 
true,  makes  a  prima  fasle  case  for  recov- 
ery.  Has  it  beeu  overcome?  Thrower, 
styling  hlmaelT  administrator  debonlnnon 
of  the  estate  of  Daulel  Clancy,  deceased, 
filed  his  petition  In  the  probate  court 
praying  for  an  order  to  sell  said  lands  lor 
the  payment  of  the  debts  of  the  estate. 
Under  that  petition  the  court  granted  the 
order  of  sale;  the  lands  were  sold  to  the 
hlKhest  bidder;  Stephens  became  the  pur- 
chaser, and  paid  the  purchase  money;  the 
sale  and  payment  were  reported  to  the 
court;  the  sale  confirmed ;  order  to  make 
title  granted:  and  title  made  tu  the  pur- 
chaser. No  error  Is  pointed  out  ordlwov- 
ered  In  any  of  these  proceedlugs  upon 
which  wn  need  comment.  The  objection 
urged  before  us  is  thatthe  appointment  of 
Thrower  was  void,  and  therefore  the  pur- 
chaser took  no  title  under  hie  pnrch>iMe. 
It  is  contended  that  the  order  appolntlna; 
Thrower  administrator  de  bonis  tion  was 
void,  because  tite  order  aasuming  to  re- 
move Clancy.admlnlstrator  tn  chief,  was 
void.  The  order  of  removal  wascertalnly 
very  Irregular,  and.  if  it  had  been  appealed 
from.  It  would  have  be^n  reversed.  But 
the  question  comes  before  us  In  this  case 
collaterally.  When  Throwerfiled  bin  petl- 
tion  foran  order  of  sale,  he  averred  therein 
that  he  was  the  administrator  dp  bonis 
nan  of  the  estate  of  Unniel  Clancy,  de- 
ceased. That  was  a  Jurisdictional  aver- 
ment, without  which  he  could  not  obtain 
a  valid  order  of  sale.  The  granting  of  the 
order  oT  sale  by  the  probate  court  In  this 
CHse  was  a  Judicial  determination  tnat 
Thrower  was  the  personal  representative; 
for  wlthont  such  determination  the  order 
could  not  have  been  granted.  Tbat  order 
cannot  be  Impeached  or  assailed  on  col- 
lateral attack,  aucb  as  this.  I^andford  v. 
Dunklin.  71  Ala.  6»4;  May  t.  Marks.  74 
Ala.  249:  Burke  v.  Mutch.  66  Ala.  56S; 
Sims  V.  Waters,  66  Ala.  442.  The  sale  and 
conveyance  to  Stephens  dlvpfted  the  title 
of  the  estate  out  of  the  heirs  of  Daniel 
Clancy.  Did  it  cut  off  Mre.  Clancy's  right 
of  dower  and  of  quarantine?  The  per- 
sonal representative,  when  he'  obtains 
an  order  to  sell  lands  of  a  decedent  for 
division,  or  for  the  payment  of  debts,  does 
not  sell  the  dower  or  widow's  intercMtun- 
less  the  widow  first  files  In  the  offii-e  of  the 
Judge  of  probate  ber  written  consent  that 
her  dower  Interest  maybe  sold,  so  as  to 
vest  In  the  purchaser  the  complete  title. 
Code  188B,  S  2137.  Without  such  previous 
written  consent,  both  the  order  of  sale 
and  the  sale  made  are  subject,  whether 
exprt;Hsed  or  not,  to  the  right  of  dower. 
And  the  same  rule  must  apply  to  quaran- 
tine, for  that  Is  only  an  Incident  or  prelim- 
inary stage  of  the  dower  right.  There 
was  not  only  no  such  consent  filed  in  this 
case*  but  the  widow,  being  insane,  was 
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incapable  ul  givlDg  her  cooaent.  The 
dower  and  quarantine  interest  were  not 
sold,  and  StephenB,  b7  his  purchase,  ac- 

Snlred  no  right  to  tbem.  Bradford  v. 
radford,  66  Ala.  252;  Jenlta  t.  Terrell,  78 
Ala.  338.  The  motion  to  revive  In  the 
name  of  the  heirB  miiRt  be  overruled.  It 
there  lb  any  right  to  revive,  that  rlffbt  le 
in  the  personal  repreaentikttTe  of  Mrs. 
Clancy. 

Glajvct  v.  Stephens  et  a/. 
(Suipreim  Court  of  uUobamo.   June  14, 1801.) 
DUTK  or  .AiPBLLunt— Bettval  or  Cacu. 
Upon  the  death  of  appellant  pending  the 
appeal,  the  time  for  rovival  of  the  case,  under 
Code  Ala.  1886,  i  8666,  raay  be  extended  in  the 
discretion  of  the  SQpreme  court- 
Appeal  from  ctrcnit  court,  Grenstaaw 
county. 

Gamble,  Breckea  A  Gamble  and  Parka  & 
Parka,  lor  appellnnts.  J.  E.  P.  Flouraoy 
and  M.  W.  Baahtoiit  fur  appellee. 

Pbh  C0RIAM.  We  regard  the  clrcum- 
Btancesof  this  case  as  a  sufficient  showtnx 
fur  extension  of  the  time  within  which  ap- 
peDant  will  be  permlttetl  to  revive.  It  Is 
therefore  ordered  that  this  appeal  stand 
revived  in  the  name  of  Thomas  Bwanner 
as  administrator  of  Blisa  (Jlaoey,  appel- 
lant, who  has  died  pending  the  appeal. 
Code  1NK6,  S  8«56;  Rate  Prac.  Sop.  Ct.  No. 
SH.  The  JudKinent  o|  the  clrcoft  coart  Is 
reversed,  and  the  canse  remanded. 


KRATon  et  a/,  v.  Trrbt  et  aJ. 
(Supreme  Court  of  Alabama.  Juno  17, 189L) 

PaRTITIOS— SaU^PLBADIN«) — EVIDBNCB. 

Where  a  bill  tor  partition  falls  to  alle|ce 
facta  Bbowlug  that  the  lands  oannot  be  fairly 
viaed,  and  there  Is  no  evidence  showing  Uiat  the 
lands  cannot  be  eaultably  partitioned,  a  decree 
of  sale  for  distribution  or  partition  is  erroneons. 

Appeal  Irom  chancery  court.  Coffee  conn* 
ty ;  John  A.  Foster,  Judge. 

Bill  filed  by  appellees,  iSaran  L.  Terry  et 
al.,  axalnst  appellants,  U.  A.  Keatou  et 
al.,  for  partition.  Partition  decreed.  De- 
fendants appeal. 

J,  JC.  P.  Flouraoy,  for  appeUanta.  W, 
D.  Robert,  for  appellees. 

CoLBHAN,  J.  Partition  Is  a  matter  of 
right,  aud  this  right  canuot  be  defeated 
by  Hhowlng  that  a  partition  would  cause 
iucuDvenlence,  or  even  Injury,  to  the  ten- 
ants la- common,  or  some  of  them.  By 
reaBi>D  of  the  extensive  powers  of  a  court 
of  chancery  In  suits  for  partition,  a  case 
will  seldom  arise  where  a  coart  of  chan- 
cery, through  the  principle  uf  owelty,  or 
some  other  appropriate  order,  cannot 
make  an  equitable  partition.  McEvoy  v. 
Leonard,  R9  Ala.  457,  8  South.  Rep.  40; 
Fi-eem.  Co-Ten.  4S3.  507.  It  is  equally 
well  settled  that  a  sale  of  lands  tor  dis- 
tribution Is  not  a  matter  of  uncondltlooal 
right.  Deloney  v.  Walker,  0  Port.  (Ala.) 
500.  If  one  tenant  in  common  prefers  a 
sale  of  land  for  distribution,  and  his  co- 
tenants  object,  a  sale  cannot  be  decreed 
except  upon  allegatloa  and  proof  that  the 
property  cannot  be  fairly  and  equitably 


partitioned.  The  right  of  partition  of 
lands,  and  right  to  have  lands  sold  for 
purposes  of  distribution,  do  not  reut  upon 
the  same  facte,  aud  the  averments  which 
may  be  sufficient  In  the  one  case  will  not 
support  the  other.  There  may  possibly 
be  exceptional  cases,  where  a  partition 
cannot  be  made  without,  or.  If  attempt- 
ed, might  result  in  a  total  Iohs  or  destruc- 
tion of  the  property,  to  which  the  general 
rule  would  not  apply.  The  pleadings  are 
carelessly  drawn,  aud  materially  incon- 
sistent and  repugnant.  At  the  chiee  of  the 
first  paragraph  ut  ttie  bill,  and  after  the 
lands  are  described,  It  Is  averred  that 
**  they  cannot  be  fairly  and  equitably  di- 
vided wtthout  a  sale."  The  prayer  ol  the 
original  blil  Is  that  "If  said  lands  cannot 
be  equally  and  equitably  divided  between 
thOHe  entitled,  then  they  pray  for  a  de- 
cree for  the  sale  ol  said  lands, "  etc.  The 
prayer  of  the  bill  as  first  amended  la  that 
the''courtdecreea  partition  or  sale  of  said 
land,  as  prayed  for  in  the  original  bill." 
The  cause  seems,  then,  to  have  t>een  sub- 
mitted on  bin  and  ajiswer  for  a  decree  la 
vacation.  The  answer  of  some  of  tJie  re- 
spondents disclosed  an  adveree  holding 
as  to  a  part  of  the  lands  described  in  the 
bill;  and  the  chancellor  properly  held  he 
could  not  proceed  farther.  In  tbe  then  con- 
dition of  the  pleadings.  In  hU  opinion* 
in  which  the  reason  Is  assigned  for  setting 
aside  tbe  submlssloD,  the  chancellor  stat- 
ed: "This  is  not  a  bill  to  sell  tlie  land  for 
division.  It  Is  for  partition;"  and,  under 
section  3251,  the  submission  was  set  aside, 
and  the  parties  claiming  adversely  were 
ordered  to  litigate  the  disputed  title  be- 
fore a  Jury.  McMath  De  Bardelatwu.  75 
Ala.  68.  The  bill  seems  to  have  been 
amended  again  January  8, 1889,  in  which 
It  Is  distinctly  averred  of  the  lands  " that 
the  same  can  be  equitably  and  lalriy  par- 
titioned between  complainants  and  re- 
spondents;"  and  the  prayer  Is  for  "a  de- 
cree partitioning  said  lands  among  those 
entitled.  In  awordance  with  tbe  prayer  of 
the  original  bill."  Thechancerycourtevl- 
dently  regarded  the  bill  as  one  for  parti- 
tion. This  nnt  only  appears  so  from  that 
part  of  the  opinion  quoted,  but  the  power 
to  refer  the  disputed  facts  of  titles  ad- 
versely held  tor  decision  to  a  jury  hi  not 
conferred  In  cases  where  the  bill  Is  filed 
to  sell  lands  for  dlstrlbutUin,  but  only 
in  cases  of  partition.  Code,  H  3261,  3^, 
8:262,  8588;  McEvoy  v.  Leonard,  supra. 
No  evidence  whatsoever  was  offered  which 
tended  to  show  that  the  lands  could  not 
be  fairly  and  equitably'  divided  without 
a  sale.  In  fact,  no  depositions  were  taken 
la  the  case.  Tbe  respondents  by  their  an- 
swers objected  to,  and  contested,  both 
a  sale  and  partition.  If  the'blll  be  regard- 
ed as  a  bill  to  sell  the  land  for  dtotrlbntlon, 
tbe  failure  to  prove  that  the  same  could 
not  be  fairly  or  equitably  divided  defeated 
the  right  of  complainants  to  have  a  decree 
for  the  sale  ot  the  lands.  If  the  bill  be  re- 
garded as  one  tor  partition  only,  then  the 

Keadlngs  did  not  authorise  a  sale  of  the 
nds  for  dlatribatlon.  Upon  a  bill  filed 
to  aell  lands  for  distribution,  a  mere  cod- 
clusion  of  tbe  pleader  that  tbe  same  can- 
not be  "  fairly  and  equally  "  partitioned  la 
subject  to  demarrer,  unlesB  the  description 


Digitized  by 


Google 


Ala.) 


^BIBMINGHAlf  UNIOK  BT.  GO.  «.  ALEZANDEB. 


626 


of  the  property  glren,  or  tbe  facts  In  rela- 
tion thereto  averred,  are  roeta  as  to  abow 

prima  fucte  tbe  ouncluslon  le  fairly  Inferra- 
ble rrom  tbe  facte  averred.  The  laoda  of 
a  teoant  In  common  cannot  beeold  af^alntit 
hia  conBent,  to  gratify  the  preference  or 
caprice  of  a  co-tenant.  To  antborlse  tbe 
sale  of  tbe  landa  of  a  tenant  )a  common, 
who  objects  to  tbe  eale,  at  tbe  enit  of  a 
co-tenant,  the  neceesnry  averments  and 
prooT  lUURt  be  maile.  ehowln^  the  lands 
cannot  be  equitably  partitioned.  ti9  Ala. 
and  8  Suiitb.  Rep.,  supra.  In  any  aepect 
in  which  tbe  case  may  be  viewed,  tbe  conrt 
was  not  authorised  to  decree  a  sale  of  the 
lands  for  jdlstributlon.  or  decree  partition 
by  a  sale.   Reversed  and  remanded. 


BiRunraBAii  Union  Kt.  Co.  t.  Alpizandeb. 

(Supreme  Court  c^f  Alabama.   June  17, 18&I.) 

DsrOSITlOXS  —  SlXBBT  RaILW&T  —  KBaUGBlMB— 
BviDBJtCb 

L  The  filing  of  crou-interrogatorles  to  »  wit- 
ness whose  depoeitlon  is  taken  before  trial,  under 
Code  Ala.  %  2^03,  is  a  waiver  of  objections  to  the 
sulBcieQC-y  of  the  preliminary  affidavit  required 
by  that  section. 

g.  Where  tbe  conunissloner'a  certificate  is 
doted,  and  it  recites tbatthedeposition  was  taken 
"at  the  time  herein  mentioned, "  this  is  s  saffl- 
cient  sboninff  that  It  was  takai  on  the  date  meo- 
tiooed  in  the  certificate. 

S.  In  an  action  against  a  street-railway  com- 
pany  for  Injuries  due  to  the  ittsufflclent  surfacing 
and  ballasting  of  its  track,  where  the  complaint 
sets  up  a  corftract  between  defendant  ana  the 
city,  and  also  a  manlcipal  ordinance  whereby  It 
Is  made  defendant's  duty  to  keep  Its  tnck  in 
ftuch  condition  as  not  to  oosbroct  the  passage  of 
vehicles  over  them,  both  contract  and  ordinance 
are  admissible  ^n  evidence. 

i.  Evidence  of  the  condition  of  defendaofs 
tracks  from  one  to  Ave  months  after  the  accident 
occurred  Is  admissible,  where  there  is  further 
evidence  that  there  had  been  no  chaufre  in  their 
cooditinn  since  tbe  time  of  the  accident 

fi.  Evidence  is  admissible,  in  defendant's 
behalf,  that  other  vehides  were  oonstantiy  oroas- 
ing  the  tracks  safely  at  tlia  place  and  about  the 
time  of  the  accident. 

Appeal  from  city  court  ot  Birmingham ; 
H.  A.  Sbarpb,  jQdge. 

This  action  was  bronght  by  tbe  uppeV 
lee.  W.  S.  Alexander,  against  the  appel- 
lant corporation,  and  sought  tu  recover 
damages  for  personal  Injnries  alleged  to 
have  been  euHtalned  on  acconntof  the  neg- 
lifi:eiice  of  tbe  defendant.  Tbe  complnlut 
contained  three  counts.  Theflrat  count  al- 
It^^  that,  while  driving  a  beer  wagon 
across  Fonrteentb  street  and  Firat  ave- 
nue, tbe  plaintiff  was  thrown  from  said 
wagon  by  reason  of  Us  striking  the  rail  ut 
defendant's  said  car  line,  and  nao  badly 
Injured.  Tbe  count  further  averred  that 
said  Injury  wns  caused  by  the  Iron  rails 
of  the  appellant's  said  railway  at  that 
point,  which  were  caretessly,  negltgently, 
wrongfully,  and  unlawfully  kept  and 
maintained,  and  were  not  properly  bal- 
lasted and  surfaced,  and  because  said  rail- 
way was  In  bad  repair,  and  not  In  such  a 
condition  as  tuadmUof  the  nnobstruct- 
e<1  passage  ot  vehicles  across  said  street. 
The  second  count  rellee  upon  a  contract 
which  Is  alleged  to  have  been  made  be- 
tween said  railway  company  and  tbe 
city  aotboriUee,  whereby  the'  defendant 


agreed  to  keep  Its  said  railway  propn-ly 
surfaced,  and  hi  good  repair  and  condi- 
tion, so  us  to  admit  of  tbe  unobstmcted 
passage  of  vehicles  across  said  street,  and 
tbe  count  allies  that  the  defendant's 
raDway  was  not  so  kept  asreqnlred  hytbe 
contract,  on  account  of  the  negligence  of 
the  dsfendant.  The  third  count  relies  on 
the  ordinance  of  tbe  dty,  whereby  said 
railway  company  waa  required  to  con- 
form to  the  grade  of  the  street  In  laying 
Its  ties  and  rails  eo  as  not  to  binder  the 
five  passage  of  vehicles;  and  ft  Is  averred 
that  the  defendant  failed  to  comply  with 
said  ordinance,  and  carelessly  and  negli- 
gently failed  to  keep  its  said  track  prop- 
erly ballasted  and  surfaced.  Tbe  defend- 
ant filed  three  pleas;  the  first  two  being 
ttie  general  Issue,  and  tbe  third  setting  up 
contributory  negligence  on  the  part  of  the 
plaintiff.  Tbe  undlepated  evidence  showed 
that  while  tbe  plafntiR  was  driving  a  beer 
wagon  on  J  ane  23, 1889,  and  while  cross- 
ing Fourteenth  street,  where  the  defend- 
ant railway  was  laid  within  tbe  corpo- 
rate limits  of  the  city  ot  Blrmtngham.  he 
was  thrown  out  of  'tala  wagon,  and  was 
injured,  as  Is  alleged  In  tbe  complaint,  by 
having  his  arm  broken.  There  was  fur- 
ther evidence  tending  to  show  that  the 
traclr  at  the  point  where  tlie  accident  oc- 
curred had  "strtngers"  at  some  places, 
and  had  no  stringers  at  other  places; 
that  at  that  point  tbe  track  measured  ^ 
inchee  above  the  grade  ot  the  street  some 
months  after  tbe  accident  occurred;  and 
also  that  the  plaintiff  was  a  careful  driv- 
er. Tbe  contractbetween  the  city  and  the 
defradant  was  Intntduced  In  evidence; 
and  it  required,  among  other  things,  that 
the  track  between  the  rails,  and  tor  18 
Inches  ontalde  as  the  ralla,  be  kept  well 
ballasted  with  slag  or  other  snituble  ma- 
terial, so  that  thelnsldeof  the  rails  would 
not  show  a  greater  projection  than  IV 
Inches  at  any  point  above  the  surface  of 
the  track,  and  that  the  defendant  shoald 
keep  striugers  on  tbe  oatslde  o!  the  rails. 
The  ordinance  of  tbe  city  was  also  Intro- 
duced In  evidence,  which  required,  among 
other  things,  that  said  railway  trad 
should  conform  directly  to  the  grade  of 
the  street,  and  as  to  laying  Its  ctee  and 
rails,  so  as  not  to  hinder  the  free  passage 
of  vehicles.  The  testimony  for  tbe  de- 
fendant tended  to  show  that  at  the  point 
of  the  accident  In  Jane  the  rails  of  Its 
track  were  about  on  a  level  with  the  sur- 
face of  the  street,  and  wers  well  baHasted 
and  surfaced;  that  there  were  atringeni 
on  the  outside  of  the  rails  along  said 
track :  and  that  tbe  rails  were  not  at  that 
time  elevated  above  the  level  of  the  track. 
Tlie  dpfendant  also  Introduced  in  evi- 
dence wltneeses  who  testified  that  they 
passed  over  the  said  track  of  the  defend- 
ant shortly  before  the  accident  occurred 
during  the  month  of  June,  and  thetthe 
track  was  In  good  repair,  and  In  such  con- 
dition ns  not  to  hinder  the  free  passage  ot 
vehicles.  Upon  the  Introduction  ot  all  the 
evidence,  the  plalntlR  requested,  among 
others,  the  following  written  charge:  "If 
the  Jury  find  that  the  rail  or  rails  of  the 
defendant's  track  was  above  the  surface 
of  the  gronifd.and  In  violation  of  a  munic- 
ipal ordinance  of  the  city  ot  Birmingham, 
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tltla,  then,  woald  be  culpable  neKlls^nce 
on  the  part  o[  Che  defendant,  and  plaintiff 
wunid  have  the  rif^bt  to  recover,  provided 
hlu^  injury  resulted  proximately  from  the 
delect,  and  provided  be  was  not  guilty  of 
negligence  wbicb  proximately  contributed 
to  the  Injury. "  Tb«  defendant  duly  ex- 
cepted to  the  court's  STlvlng  this  charge, 
and  reserved  an  exception  to  the  court's 
refunal  to  give  the  general  charge  in  Its 
behalf.  There  was  judgment  for  the 
pluintltr,  and  the  defendant  brings  this 
appeal,  and  asflgns  the  varlODS  rulings  of 
the  lower  court  as  error. 

Hewlttt  Walker  A  Porter,  for  appellant. 
TallaArro  A  Houghton  and  Wbitmker  A 
WbltaJcer,  tor  appellee. 

Walker,  J.  The  defendant  filed  cross* 
Interrogatories  to  the  witness  Biggins, 
without  making  any  objection  to  tbe  soffl- 
clency  of  the  preliminary  affidavit  required 
by  section  28U2  of  the  Code.  Before  the 
trial  was  entered  upon,  but  aftor  tbe  wit- 
ness had  been  examined  on  tbe  Interroga- 
tories, the  defendant  moved  to  suppress  the 
deposition  on  the  ground  that  said  affi- 
davit did  not  show  or  set  forth  that  the 
witness  Is  or  was  material.  This  motion 
was  properly  overruled.  Tbe  word  "Im- 
purtaot  was  need  in  tfaeaffldarit  instead 
of  the  word  "material."  It  would  seem 
that  the  meaning  of  the  latter  word  Is  In- 
cluded In  tbe  formw.  It  is  unnecessary, 
however,  to  pass  upon  this  question,  be- 
cause the  defendant  waived  the  right  to 
raise  It  by  filing  cross-lnterrogatorlea 
without  urging  any  ohJ(>ctlon  to  the  suffi- 
ciency of  the  affidavit.  The  crossing  of 
the  Interrogatories,  without  objection  to 
the  affidavit,  amonntPd  to  an  admission 
of  plaintlO's  right  to  take  tbe  deposition. 
The  defendant  could  not  thus  experiment 
with  a  cruHS-examiaatlon.  and  at  tbe 
same  time  reserve  the  benefit  of  an  andls- 
clused  objection  which  should  have  been 
th«>n  stated.  If  It  was  relied  on  for  any 
other  purpose  than  to  obtain  an  undue 
advantage.  Alcardt  v.  Strang,  88  Ala. 
326;  Shutte  t.  Tbompson,  15  Wall.  151. 
The  defendant  also  moved  to  suppress  tbe 
deposition  on  the  ground  that  the  time 
of  taking  it  was  not  stated  either  In  the 
caption  or  elsewhere  In  the  depoHitlon,  or 
in  tbe  certificate  of  the  commissioner. 
The  commission  bears  date  tbe  18tb  day 
of  March.  ItiSO.  The  certlficateof  the  com- 
missioner is  dated  the  29tb  day  of  the 
same  month,  and  the  acts  set  forth  in  the 
body  of  It  are  stated  to  have  been  done 
"  at  the  time  and  place  herein  mentioned. " 
The  place  la  mentioned  in  the  caption. 
The  time  la  ascertained  by  reference  to  the 
dati>  at  the  end  of  the  certificate.  The 
reasonable  inference  from  the  language 
used  Is  that  the  deposition  was  taken  on 
that  aay,  and  that  the  date  at  the  bot- 
tom of  the  certificate  was  the  time  referred 
to  in  tbe  body  thereof.  Neither  party  bad 
demanded  that  the  deposition  betaken  at 
any  particular  time.  It  was  competent 
to  execute  the  eommiasion  at  any  time 
after  its  date,  and  before  the  trial.  Tbe 
time  of  taking  tbe  deposition  Is  safflcient- 
ly  shown  by  the  certificate  of  tlie  commis- 
sioner, assuming  that  the  statute  is  to  be 
construed  as  requiring  such  showing  when 
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neither  party  has  imposed  any  restric. 
tions  upon  the  commissioner  In  this  re- 

tard.  Dearman  v.  Dearman,  6Ala.  2U2; 
Igin  V.  Hill.  27  Cal.  872. 
There  was  evidence  tending  to  show 
that  the  plaintiff,  in  attempting  to  drive 
a  beer  wagon  across  the  track  of  the  de- 
fendant's railway  at  the  Junction  of  First 
avenue  and  Fourteenth  street,  in  the  city 
of  Birmingham,  was  thrown  from  the 
wagon,  and  injured.  The  claim  In  behalf 
of  the  plaintiff  was  that  when  the  wheels 
of  the  wagon  struck  one  of  the  rails  of 
tbe  track.  Instead  of  passing  over  it,  they 
were  elaed  or  tomed  from  their  coarse  so 
that  they  slipped  along  the  track,  thus 
causing  a  Jerk  of  the  wagon  to  one  side, 
and  u  sudden  halt  and  turn,  whereby  the 
plaintiff  was  thrown  to  the  ground.  The 
accident  was  attributed  to  the  alleged  In- 
sufficient ballasting  or  surfacing  of  tbe 
space  next  to  the  rails,  so  that  they  pro- 
jected too  much  above  the  street's  levd. 
In  the  second  count  of  the  complaint  there 
is  an  averment  of  the  execution  by  the  de- 
fendant of  a  contract  with  the  municipal 
authorities  of  the  city  of  Birmingham, 
whereby  provision  was  made,  among 
other  things,  for  the  defendant  keeping  Its 
street  railway  surfaced,  and  in  good  re- 
pair and  condition,  so  aa  to  admit  of  tbe 
onobstrncted  passage  of  vehicles  along 
and  acroffi  thestreets occupied  by  tho  rail- 
way. Tbe  third  connt  of  the  complaint 
sets  forth  a  municipal  ordinance  r^olat- 
Ing  the  construction,  grade,  and  malnte- 
nanceot  railroads  In  the  streets  of  tfaecity. 
Tbe  defendant  took  Isaue  upon  the  coui- 
pluint  wlchout  Interposing  any  demurrer 
or  exception  raising  the  question  of  the 
pertinency  or  relevancy  of  said  contract 
and  ordinance.  Said  contra'ct  and  ordi- 
nance were  admissible  to  show  the  duty 
imposed  upon  and  assumed  by  tbe  defend- 
ant in  the  matter  of  keeping  ita  track  sur- 
faced and  ballasted,  and  the  ties  and  rails 
thereon  In  such  condition  as  to  prevent 
hindrance  to  the  free  pasaage  of  vehicles. 
Land  Co.  v.  Mlngea,  $9  Ala.  621,  7  South. 
Rep.  666.  The  proof  thereof  was  clearly 
within  the  isaue  made  np  by  the  pleadings. 
The  evidence  was  In  rerferem-e  to  matters 
alleged  iu  the  complaint,  and  controvert- 
ed by  the  pleas. 

Tbe  alleged  faulty  condition  of  tbe  de- 
fendant's track  at  the*  time  and  place  of 
theaccld«ic  was  made  tbe  baata  of  tbe 
charge  of  negligence.  Several  witnesses 
for  the  plaintiff  were  permitted  to  testify 
aa  to  the  condition  of  the  track  In  refer- 
ence to  the  space  within  and  outside  of  it 
not  conforming  to  the  grade  of  the  street, 
to  tbe  absence  of  stringers  along  tbe  rails, 
and  to  the  rails  projecting  more  than  an 
Inch  and  a  quarter  above  the  anrface  of 
the  track.  The  defendant  excepted  to  the 
admission  of  this  testimony  on  thegrbund 
that  the  measurements  to  which  the  wit- 
nesses testified  were  not  made  at  the  time 
of  the  accident,  but  from  one  to  five 
months  thereafter,  aa  variously  stated 
by  the  severaJ  witnesses.  There  was  evi- 
dence tending  to  show  that  the  track  was 
fak  the  same  condition  at  the  time  the 
measurements  were  made  as  it  waa  at  the 
time  of  the  accident.  It  would  often  be 
impossible  for  one  who  has  been  inj  ared  on  a 
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raJlroad  track  to  obtain  direct  evidence  of 
its  eonUition  at  the  exact  time  the  casual-' 
ty  occurred.  But  evideuce  of  its  condition 
at  a  later  period,  coupled  with  proof  that 
auch  condition  haa  remained  unchansed 
elnce.  at.  or  prior  to  the  da  te  of  the  injury, 
woald  coDBtitate  data  from  which  to 
form  a  conclusion  as  to  the  condition  of 
the  track  at  the  time  In  queetion.  There 
is  no  rule  of  law  requiring  the  exclusion 
of  pniof  of  facts  constituting:  links  In  a 
chAln  ol  erldeoce  leading  directly  to  the 
matter  In  dispute.  There  was  no  error  in 
admlttlnjr  the  statements  above  referred 
to.  Stoher  v.  BaUroad  Co..  (Mo.)  4  S.  W. 
Rep.  »8»;  Bailroad  Co.  v.  Eobanks,  (Ark.) 
3  8.  W.  Rep.  808. 

The  gra  vawea  of  the  charge  against  the 
defendant  was  Ita  allied  neglect  of 
the  duty  to  keep  its  track,  at  the  point 
where  the  accident  occurred.  In  such  condi- 
tion as  to  permit  tfaefreeand  unobstructed 
passage  of  vebiules  over  it.  As  tending  to 
show  performance  of  Ita  duty  in  this  re> 
gard  the  defendant  undertook  to  prore 
that  other  vehlclee  did  constantly  pass 
over  the  track  at  that  point  and  about 
that  time  without  difficulty  or  hindrance. 
The  trial  courtexcluded  such  evidence.  In 
an  action  to  recover  damagve  for  Iniuries 
received  from  alall  ona  defectlvesldewalk. 
tbp  fact  that  other  perauos  tell  api»n  the 
same  walk,  while  Its  condition  remained  the 
same  as  wnen  tbe  plfdntlff  fell,  is  relevant 
to  sbow  that  It  was  unsafe  for  use  at  the 
time  of  his  fall.  District  of  Columbia  v. 
Armee,  107  U.  8.  519,  2  Sup.  Ct.  Rep.  m 
Upon  the  question  whether  a  fire  was 
caused  by  sparks  from  a  railroad  locomo- 
tive, the  fact  that  passing  locomotives  ol 
similar  construction  have  od  other  occa- 
sions  caused  fires  at  or  near  the  place  In 
qaestinn  by  scattering  sparks  Is  deemed 
to  be  relevant.  7  Amer.  &  Eng.  Enc.  Law, 
60;  8  Amer.  &  Eng.  Enc.  Law,  K.  So.  in 
an  action  for  damages  resulting  from  the 
negligence  of  a  railroad  company  In  ob< 
Btractlng  a  highway  crossing  it  has  been 
held  that  proof  of  the  fact  that  other  per- 
sons were  unable  to  cross,  and  of  the  ef- 
forts they  made  to  do  so,  was  competent 
for  the  purpose  of  Rhowing  the  obstructed 
and  unsafe  condition  of  the  highway. 
Phelps  V.  Railroad  Co..  (Minn.)  35  N.  W. 
Rep.  273.  It  would  therefore  have  been 
competent  for  the  plalntilf  to  prove  that 
other  dmUareasaaltles  had  happened  at 
thaterosslDg  as  tending  to  show  a  defect- 
ive condition  of  the  track.  On  like  con- 
siderations the  defendant  should  be  al- 
lowed the  benefit  of  proof  that  the  track, 
as  it  was  at  the  time,  was  conutantly 
crossed  by  other  persons,  under  similar 
conditions,  without  inconvenience,  hin- 
drance, or  peril,  as  evidence  tending  to 
show  the  absence  of  the  alleged  defect,  or 
that  It  was  not  the  cause  to  which  tbe  in- 
Jury  complained  of  should  beimputed.  The 
n^atlve  proof  in  the  one  case,  equally 
with  the  affirmative  proof  in  the  other, 
serves  to  furnish  tbe  means  of  applying 
to  the  matterthe practical testof  common 
experience.  A  knowledge  of  the  experi- 
ence of  others  who  were.  In  like  manner 
with  the  plaintiff,  brooght  into  contact 
with  the  alleged  detective  strneture,  may 
enable  tbejory  to  weigh  all  tbe  evidence 
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before  them  In  the  light  of  the  rule  that 
like  causes,  operating  under  like  condi- 
tions, produce  like  results.  If  the  questloo 
Is  looked  at  from  the  atand-polut  of  com- 
mon sense,  it  is  plain  that  one  seeking  to 
reach  a  satisfactory  conclusion  as  tt> 
whether  or  not  thedefectexlstedorcaused 
the  injury  would  not  reject  the  aid  fur- 
nished by  the  fact  tliat  other  vehicles  were 
constantly  passing  over  the  track  at  that 
point  without  any  observable  hindrance. 
The  court  erred  In  excluding  the  evidence 
nptm  this  subject. 

One  of  the  charges  given  at  tbe  Instancy 
u(  tbe  plalntiflimputed  culpable  negligence 
to  tbe  defendant,  if  the  rails  of  Its  track 
were  above  the  surface  of  tbe  ground,  and 
in  violation  of  tbe  municipal  ordinance  of 
the  city  of  Birmingham.  This  charge  was 
faulty.  In  that  it  ignored  the  defendant's 
right,  by  vlrtueof  its  contract  with  the  city, 
to  permit  the  inside  of  the  rails  to  project 
as  much  as  an  inch  and  a  quarter  above 
the  surface  of  the  track,  and  also  because^ 
under  It,  negligence  conld  be  imputed  ta 
the  defendant,  though  the  Jury  should  find 
from  the  evidence  that  there  was  no  lack 
ol  diligence  on  Its  part  in  keeping  the  track 
in  proper  condition,  and  that  the  alleged 
defect  therein  could  not  by  tbe  exercls* 
of  due  care  have  been  discovered  In  time 
to  prevent  the  accllent  to  tbe  nlalntlir. 
It  is  unnecessary  to  consider  other  rnllngs 
of  the  city  court,  as  the  questions  Involved 
therein  are  not  likely  to  arise  on  another 
trial.    Reversed  aod  remanded. 


Ex  parte  Tiluan. 
(Supreme  Court  of  Alabama.   Jane  IS,  ISOl.) 
RsouvatB  —  Attachhbkt— RioBT  or  Fobsessiok 

— M&HDAMUt. 

1.  A  bill  having  been  filed  by  oredftors  of  H. 
to  have  a  transler  of  its  ^oods  to  petitioner  de- 
clRTcd  fraudulent,  a  receiver  was  appointed  by 
the  register.  Petitioner  appealed  to  tbe  chancel- 
lor, and,  on  exeoutln^  b  twnd,  was  given  poases- 
sloo  of  the  TOods  which  had  been  taken  from  him 
by  the  receiver.  The  sheriff  then  levied,  on  a 
portion  of  the  goodi,  attachmonts  toed  oat  by 
othercreditors^alnBttbeeetateof  H.  The  cban- 
oellor  affirmed  the  order  appointing  a  receiver, 
except  that  he  appointed  tbe  sheriff,  and  direotea 
him  to  hold  all  the  Koods,  and  further  directed 
him  to  hold  tbe  portion  attached  separate  from 
the  balance,  ana  ordwed  that  the  lien  acquired 
thereby  be  not  discharged  nntil  further  order. 
Heitd,  tliat  petitioner,  having  appealed  and  given 
a  mpersedeas  bond,  was  not  entitled  to  a  writ  of 
mandamus  directing  poasessiun  of  the  portion 
ctf  the  goods  attached  to  be  given  to  blm. 

a.  The  order  of  the  cbancellor  appointing  the 
receiver  having  already  been  afOrmed.  the  writ 
would  not  issue,  whatever  may  bavo  been  peti- 
tioner's right  to  possession  when  tbe  proceeding 
was  conunenoed. 

Application  for  mandawas. 
J.  C.  Richardson,  for  petitioner.  Gamble 
Jt  Powell,  for  defendant. 

Clopton,  J.  This  proceeding  Is  an  ap- 
plication by  the  petitioner,  William  L.  TU- 
man,  for  a  mandanaua,  commanding  the 
chancellor  ofthesouth-eastern  chancery  di- 
vision to  order  tbe  restoration  of  personal 
property  whlcb  tbe  receiver,  appointed  by 
the  chancery  court,  took  from  his  posses- 
sion, and  retains,  on  the  ground  that  two 
writs  ol  attachment  had  been  levied  there- 
Digitized  by  Google 


£28 


SOUTHERN  REPOBTEE,VoL.  9. 


(Ala. 


on.  As  appears  from  tbe  petition  and  the 
answer  of  th«  chancellor,  the  right  tu  poB- 
fiesslon  1b  founded  on  the  (ollowlng  facts: 
A  bill  baring  been  filed  by  eredltora  of 
Geoi^  P.  Heard  to  annul  and  set  aside  as 
fraudulent  two  transfers  of  bis  goods  and 
merchandise  to  petitioner  and  A.  A. 
Heard,  respectively,  the  register,  on  tbe 
«])plicatlon  of  the  complainants,  appnlnt- 
«d  R.  S.  PlUey  receiver,  January  10,  IHdl, 
-who  fi:ave  bond  and  took  posseSHlnn  of  the 
property  on  the  day  of  bis  appointment. 
January  IStb  petitioner  appealed  from  the 
order  of  tbe  register  to  the  chancellor,  and 
oxecnted  bond  In  the  aom  prescribed  by 
tbe  register,  paj'ahle  and  conditioned  as 
required  by  section  8585  of  the  Code.  Up- 
on approval  of  the  bond,  tbe  receiver  de- 
livered to  petitioner  the  goods  which  had 
been  taken  from  bis  puaeesslon.  After  de- 
livery, J.  F.  Brown,  the  sheriff  of  Bntler 
county,  levied  on  a  portion  of  the  goods, 
while  in  the  possession  of  the  petitioner, 
two  writs  of  attachment  sued  out  against 
the  estate  of  George  Heard  by  other  cred- 
itors, and  took  poeneesion  January  19tb. 
The  chancellor  affirmed  the  order  of  tbe 
register  appohitlRg  a  receiver,  except  that 
In  Hen  of  Pllley  he  appointed  Brown,  an- 
thorislng  and  directing  blm  to  take  and 
hold  possession  of  an  the  goods.  Prom 
tbe  order  of  the  chancellor  petitioner  ap- 
pealed to  this  court,  and.  In  order  to  su- 
persedft  It,  executed  a  bond  as  required  by 
aectlon  S6:!8  of  the  Code.  On  notice  of  the 
appeal  and  execution  of  the  bond,  tlie  re- 
ceiver delivered  the  goods  to  petitioner, 
«xceptlng  tbe  portion  on  which  the  at- 
tachment had  been  levied.  The  writ  of 
mnndnmufi  will  be  granted  only  when 
there  is  a  specific  legal  right,  and  no  other 
specific  and  adequate  legal  remedy.  If 
c<mceded  that  the  appeal  from  the  order 
appointing  tbe  receiver  and  tbe  execution 
of  the  Bupetaedeaa  bond  would  ordinarily 
entitle  the  appellant  to  restoration  of  the 
property,  which  we  du  not  decide.  It  Is 
manifest  be  is  uot  entitled  to  such  restora- 
tion unless  the  levke  are  illegal  and  void 
ia  toto.  Tbe  contention  of  petitioner  la 
that,  by  filing  tbe  bill  and  service  of  pro< 
cess,  tbe  complainants  therein  fastened  a 
lien  on  the  goods,  which  by  tbe  appuint- 
meut  of  a  receiver  were  pat  ia  c.ustodia 
Jeffis,  to  abide  the  result  of  tbe  litigation ; 
that  the  levies  of  tbe  attachments  could 
Dot  and  did  not  operate  to  impair  or  de- 
stroy this  lien ;  and  any  proceeding  Insti- 
tuted in  another  court,  the  effect  of  which 
Is  to  interfere  with  the  court's  custody  of 
the  property,  or  to  avoid  its  lurlHdictlon 
to  subject  It  to  tbe  demands  ol  the  com- 
plainants, or  to  Impede  the  fnU  exercise  of 
such  Jurisdiction,  Is  Illegal  and  void. 
Courts  of  equity  are  exceedingly  adverse 
to  any  Interference  with  the  poAseesion  of 
their  receivers,  which  Is  deemed  the  pos* 
eesHion  of  tbe  court.  They  Jealously  and 
vigilantly  guard  and  maintain  against 
obstruction,  under  process  of  another 
court,  their  exclusive  authority  and  right 
to  adjudicate  upon  and  dlstributetbe  fund 
In  their  custody  among  those  entitled. 
Accordingly  the  general  rule  ts  that,  If  a 
Judginent  creditor  desires  to  proceed 
against  property  /o  gremlo  legls  lor  the 
enforcement  of  a  Hen,  he  must  first  apply 


to  the  conrt  appointing  the  receiver  to  re- 
lease It  from  bis  custody,  or,  at  least,  ob- 
tain permission  to  proceed  against  lt,aQb- 
Ject  to  the  «ourt'8  determination  of  the 
priority  of  right  or  Hen.  In  Wiswall  ▼. 
Sampson,  14  How.  5S,  it  was  ruled  that  a 
sale  of  real  estate,  while  in  the  custody  (A 
a  receiver  under  execution  at  law.  Is  Illegal 
and  void,  conferring  no  right  or  title  on 
the  purchaser.  This  rnUng  was  approved 
and  adopted  In  Dugger  v.  Collins,  69  Ala. 
824.  The  policy  of  the  law  forbids  the 
levy  and  sale  of  property,  while  in  the  pos- 
eessloQ  of  a  receiver  appointed  by  tbe 
chancery  court,  under  execution  founded 
on  the  Judgment  of  another  court:  such 
interference  tending  to  impair.  If  not  over* 
ride  the  receiver's  authority  to  manage 
tbe  property  under  the  direction  of  the 
court,  and  to  produce  a  conflict  of  Jaris- 
dlction.  As  a  general  proposition,  the  va- 
lidity of  proceedings  In  another  court  ends 
where  interference  with  the  posseealon  of 
the  receiver,  or  the  custody  of  the  court, 
or  the  invasion  of  Its  Jurisdiction,  begins. 
Asthecasels  presented  by  the  record.  It 
Is  unnecessary  to  consider  whether  tbe 
rule  Is  subject  to  any  and  what  qnalifica- 
tlona. 

Tt  appearing  that  the  goods  were  In  his 

fiossesslon  when  the  attachments  were 
evied,  petitioner  insists  that  the  receiver 
having  delivered  the  goods  to  him  upon 
taking  the  appeal  from  the  order  of  tbe 
register,  and  executing  the  prescribed 
bond,  he  became  the  legal  custodian, — the 
appeal  and  bond  not  having  effect  and 
operation  to  take  the  goods  from  the  raa- 
tody  of  the  conrt,~-ann  that  the  levies  of 
the  attachments  were  Illegal  and  Inoperar- 
tlve.  In  support  of  the  Insistence,  peti- 
tioner Invokes  tbe  application  of  the  rule 
that  when  an  execution  has  been  levied  on 
personal  property,  and  bond  given,  under 
The  statute,  to  try  the  right  thereto,  a  sec- 
ond levy  cannot  be  made  on  tbe  aame 
property  under  a  Junior  execution  during 
the  pendency  of  the  claim  suit.  The  prin- 
ciple on  which  the  rule  rests  is  Inappli- 
cable. The  claimant's  bond  Is  conditioned 
for  tbe  forthcoming  of  the  property  in  tbe 
event  of  its  condemnation ;  and  the  stat- 
ute directs  that,  upon  the  execution  of  tbe 
bond,  tbe  posaeBsiou  sbaH  be  deHvered  to 
him,  thereby  constituting  blm  **thelaw-ap- 
polntPd  enstotllan  o^  the  projierty. " 
tipencer  r.  Godwin,  80  Ala.  S6o.  Kuch  la 
not  the  condition  of  the  bond  given  by  pe- 
titioner: its  condition  is  "to  pay  the  ap- 
pellee all  such  costs  and  damages  as  he 
may  sustain  In  case  the  appeal  is  notpros- 
ecuted  to  effect." 

Possession  of  the  property  Is  not  neces- 
sary to  enable  him  to  perform  the  condi- 
tion of  his  bond,  and  the  statute  is  silent 
as  to  what  disposition  shall  be  made  of 
the  property  upon  the  execution  of  the 
bond.  If  it  be  conceded,  however,  tha  t, 
when  the  atta^^hmeuta  were  levied,  the 
property,  though  in  fact  in  the  possession 
of  petitioner,  was  still  In  the  custody  of 
the  court,  and  not  subject  to  levy  under 
the  attachments,  there  are  two  suffieleat 
reasons  why  the  mandamns  should  be  de- 
nied :  First'.  Unquestlonubly  the  chan- 
cery court  had  authority  to  permit  the 
levlcB  of  tbe  attachments,  and,  bad  they 
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t>een  levied  leare  of  the  coort  first  ob- 
tained, the  ]evlPB  would  bave  been  legal 
aud  valid.  Any  luterference  with  the  cus- 
tody of  the  court  caused  by  the  levies  waa 
remedied  and  displaced,  and  the  right  and 
power  of  the  court  to  adjadirate  upon  the 
priorities  of  liens,  and  dUtrlbute  the  fund 
to  those  entitled,  was  aaserted  and  main- 
tained by  the  order  appointing  Brown  re- 
ceiver, and  directing  him  to  bold  all  the 
goods — those  levied  on  and  not  levied — as 
receiver.  The  chancellor  further  directed 
him  tu  hold  the  portion  on  which  the  at- 
tachments were  levied  separate  from  the 
balance,  and  ordered  that  any  lien  ac- 
quired thereby  be  not  discharged,  but  held 
In  abeyance  uutil  the  farther  order  of  the 
court.  Ttala  action  of  the  chancellor  was 
•  recognition  of  the  levien  and  the  Hen 
create<l,  and,  as  respectu  their  legality  and 
Talldity,  has  the  same  force  and  effect  as 
previous  permission  to  make  them.  It 
was  intended  to  prevent  the  iniostlce  aud 
pntlndlce  which  might  ensue  to  the  attach- 
ing creditors  from  denying  them  the  use  ol 
legal  proceedings  necessary  to  secure  the 
appropriation  to  their  claims,  11  the  prop- 
erty should  be  condemned,  of  the  surplus 
of  the  fund  after  satisfying  prior  liens. 
The  levies  of  the  attachments  are  not 
available  by  the  jpetltlunet  od  this  pro- 
ceeding. SeeoBd.  This  court  has  affirmed, 
on  the  appeal  of  petitioner,  the  order  of 
the  chancellor  appointing  the  receiver. 
The  affirmance,  by  relation,  vests  the  title 
Id  the  receiver  as  of  the  date  of  the  orig- 
inal order,  and  the  proi>erty  is  regarded 
aa  In  the  custody  of  the  court  from  that 
date.  Whatever  may  have  been  the  right 
of  petitioner  to  possession  when  this  pro> 
ceedlog  was  instituted,  the  period  daring 
which  that  rightconld  have  continued  has 
expired,  and  no  writ  of  tnundamus  can 
now  be  awarded.  Comer  r.  Bankbead,  70 
Ala.  186.  Maadamas  denied. 


Stephens  v.  Adams,  (two  cases.) 
(Supreme  Vourt  cf  Alabama.  June  10, 1891.) 
I*Ain>LOKD*s  IdSM— ABAKDOinnnfT— Atoiemnin'. 

1.  Under  Code  Ala.  %  8009,  which  provides 
(hat  the  landlortl  of  any  boilding  Bhsli  have  a 
lien  on  the  ^oods  and  effects  belon^iig  to  the 
t«aant  for  his  reot,  all  property  kept  upon  the 
premises,  sad  used  in  OMtneotion  with  such  ten- 
ancy,  are  sobject  to  the  Uen,  whether  in  or  out- 
aide  of  the  baildlng. 

2.  The  fact  that  notes  were  taken  In  payment 
of  rent  which  contained  a  waiver  of  exemption 
of  personal  property  Is  not  an  abandonment  of 
tbe  lien. 

3.  Code  Aim.  $  8074,  provides  that  the  lien 
for  rent  shall  vest  In  any  assignee  of  the  claim. 
Section  26M  provides  that  actions  on  promissory 
notes  "  must  be  prosecuted  in  the  name  of  the 
party  really  Interested. "  Held,  that  an  asalgn- 
laent  of  notes  given  In  payment  of  rent  carnea 
the  statutory  lien,  thongn  made  by  separate  writ- 
iBg. 

Appeal  from  circuit  court,  Barbour 
county;  J.  M.  Carmichael,  Judge. 

Actions  commenced  byattacbment  by  J. 
A. .Adams,  against  J.  G.  Stephens  on  prom- 
issorynotes.  Attachmentsustained.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Affirmed.  The  notes  were  given  by  Ad- 
ams  to  a  Mrs.  Green  tor  rent  dueberunder 
«  lease  of  an  hotel,  and  by  faer  assigned 
T.980.no.l5— m 
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to  Stephens  by  a  separate  writing.  Code 
Ala.  §  »069,  provides  that  the  landlord  of 
any  building  shall  have  a  llenon  the  goods 
and  effects  belonging  to  the  tenant  tor  his 
rent, 

A.  M.  McLeodoa,  tor  appellant.  Watta 
dl  8oa,  for  appellee. 

Stone,  C.  J.  These  cases  present  queft- 
tlons  in  all  respects  identical.  The  suits 
were  Instituted  before  a  Justice  of  the 
peace,  by  attachment,  for  rent  of  an  hotel 
building  alleged  to  be  due.  Attached  to 
the  hotel  was  a  stable  aud  lot  for  mules 
and  other  cattle.  The  attachment  was 
sued  out  under  sections  3070-^74  of  the 
Code  of  1886.  The  ground  of  the  attach- 
ment was  and  Is  "that  the  said  J.  G. 
Stephens,  the  said  tenant  of  said  premises, 
refuses,  on  demand  made  by  affiant,  the 
owner,  holder,  and  assignee  as  aforesaid, 
to  pay  said"  rent  notes.  The  notes  were 
made  payable  to  Mrs.  Green,  and  were 
transferred  to  Adams,  the  plaintiff,  not  by 
Indorsement  on  the  notes,  but  by  a  sepa- 
rate writing,  i-eclting  a  consideration  In 
money.  The  Justice  of  the  peace  gave 
Judgment  In  favor  of  the  plaintiff,  and 
there  was  an  appeal  to  the  circuit  court. 

The  record  before  us,  outside  of  the  bill 
of  exceptions^  shows  only  the  final  trial, 
verdict  of  the  Jury,  and  Judgment  of  the 
court  pronounced  upon  It.  The  motion  to 
discharge  the  levy,  to  dissolve  the  attach- 
ment, and  to  dismiss  the  salt,  and  the 
court's  rulings  on  these  several  motions, 
are  shown  only  In  the  bill  of  exceptions. 
The  rultngs  on  these  several  motions  be- 
ing Judgments  of  the  court  and  more  or 
less  decisive  of  the  case,  should  they  not 
have  been  made  matter  of  record  proper? 
Tbe  office  of  a  bill  of  exceptions  Is  to  pre- 
sent matters  which  do  not  aud  should  ni»t 
otherwise  appear  of  record.  8  Brick.  Dig. 
P-  78,  §§  7,8.  Weneed  not,  however, Invoke 
this  principle  In  this  case. 

The  motion  to  discharge  the  levy  was 
rested  on  the  contention  that,  because  the 
property  seized  was  not  In  the  hotel  build- 
ing, there  was  no  lien  upon  it,  and  it  was 
therefore  not  subject  to  the  attachment. 
This  Is  too  narrow  a  view  of  tbe  statute. 
The  several  articles  attached  were  kept  on 
the  premises,  and  were  used  generally  in 
connectioD  with  the  hotel  business.  This 
clearly  brought  them  within  the  principle 
which  secures  to  the  landlord  a  lien  for 
unpaid  rent.  If  tbe  ownerHhIp  of  the  prop- 
erty was  such  that  a  lien  could  attach. 
Code  1886,33069  ;  5  Amer.&  Eng.  Euc.  Law, 
709,  710  ;  2  Wood,  Landl.  &  Ten.  §  540;  1 
Woodf.  Landl.  &  Ten.  •435  ;  2  Tayl.  Landl. 
&  Ten.  55568-583.  See.also.  Elevator  Co.  v. 
Mclntyre.  84  Ala.  76.  4  South.  Rep.  175; 
Abraham  v.  Nlcrosi.  87  Ala.  178.  6  Snufeh. 
Rep.  293.  Section  8074  ol  the  Code  declare* 
that  "the  lien  [for  rent]  provided  In  this 
article  shall  vest  tu  any  assignee  of  the 
claim."  We  have  shown  that  Adams  be 
came  tbe  owner  of  tbe  rent  notes,  not  by 
lndf>r8ement  on  the  notes,  but  by  a  sepa- 
rate written  assignment.  Motion  was 
made,  first  befora  the  Justice,  and  renewed 
Id  tbe  circuit  court,  to  dissolve  theattach- 
ment  on  the  ground  that  Adams  was  not 
an"nsBlgnee  nf  theclalm"  Intheaense  that 
would  enable  him  to  maintain  attachment 
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on  It  in  his  own  name.  We  can  not  agree 
TO  thiti.   Tlie  present  suit  Is  brought  on 

SronalsHory  notes  that  are  not  neeutlable. 
ur  statute  (Code  1S86.  8  2594)  prOTldes 
that  such  actions  "  must  be  prosecuted  In 
the  name  of  the  party  really  Interested, 
whether  he  has  the  lexal  title  or  not." 
Adams  owned  the  notes,  and  was  there- 
fore the  party  really  interested;  and  al- 
though the  asBlenment,  being  by  a  sepa- 
rare  writing,  wunid  not  probably  hare 
enabled  him  to  sue  in  his  own  name  in 
the  arbsenee  of  oar  statnte,  It  was  neveiw 
tbelesfl  an  asslgnmeDt,  as  contradlstlo* 
gaiflhed  from  a  transfer  by  dellTery.  In- 
surance C<}.  V.  Tnnstall,  72  Ala.  142. 

The  notes,  the  subject  of  suit  In  these 
canes,  contain  a  waiver  of  exemption  of 
personal  property.  Motion  was  made  to 
dismiss  the  attachment  on  the  alleged 
ground  that  this  waiver  was  a  security 
taken,  and  therefore  an  abandonment  of 
the  lien.  The  motion  was  made  first  be- 
fore the  Justice,  and  renewed  In  the  circuit 
court.  The  landlord's  lien  for  rent  is  se- 
cured by  statute,  aud  it  contains  no  pro- 
vision that  taking  a  waiver  note  for  rent 
Is  a  surreuderof  tbetien.  Westmoreland  v. 
Foster,60Ala.448;  S  Brick. Dig. p.605,S  107. 
Even  taking  security  Is  not  a  waiver  ol 
the  Hen.  Coleman  v.  Siler,  74  Ala.  435.  We 
hare  elaborated  the  foregoing  principles 
more  than  we  need  hare  done.  The  Judg- 
ment entry  rpcites  as  follows:  "This  day 
came  the  parties  by  their  attorneys,  and 
the  defendant  pleads  the  general  Issue, 
and,  Issue  being  Joined  on  said  plea,  there- 
opon  came  a  Jury, "  etc.  The  record  then 
shows  a  verdict  of  the  Jury  In  faror  of 
plaintiff,  and  a  Judgment  upon  It.  There 
Is  nothing  In  the  record  which  f^zplains 
or  qualifies  this  general  appearance.  This 
renders  the  Judgment  regular  and  binding 
on  the  defendants  pprsonally,  even  H  the 
attachment  proceedings  had  been  void  on 
their  face.  Marshall  v.  White,  SPort.  (Ala. ) 
661;  Matthews  r.  Sands,  39  Ala.  186;  Flash 
V.  Paul.  Id.  141 ;  McElhaney  v.  Ollleland. 
80  Ala.  188;  Origg  v.  Ollmer.  64  Ala.  426. 
Affirmed. 


Oraha^m  v.  Statk. 
{Supreme  Cowrt  of  Alabcana.   June  18, 189L) 
Chihikal  Law— Rbvibw  or  EviDBNca. 
On  review  of  a  Jndgmeat  of  the  coart}  un- 
der Acts  Ala.  18W>-91,  p.  fiSO,  providing  for  a  re- 
view on  the  evidence,  a  coovictloa  of  cturvlng  a 
concealed  weapon  will  not  be  disturbed,  though 
several  witnesses  testified  poaitively  to  defend- 
ant's innocenoe,  where  the  exact  agreement  in 
details,  even  to  the  use  oC  the  same  wnrds  in 
their  testimony,  Is  such  as  to  CQDrcgr  an  impres- 
sion ol  oollnsion  cm  their  part 

Appeal  from  Shelby  county  court;  R, 
W.  Cobb,  Judge. 

W.  B.  Brown,  tor  appellant.  Wm.  L. 
Hiartta,  Atty.  Qim.,  lor  the  State. 

Coleman,  J.  The  defeudaut  was  con- 
victed In  the  county  court  of  Shelby  coun- 
ty of  the  offense  of  carrying  concealed 
about  bla  person  a  pistol.  The  statute 
(Acts  1890-91,  p.  580)  provides  fur  an  ap- 
peal from  the  county  court  to  the  supreme 
court,  and  declares  that  "either  party 
may,  by  bill  ol  exceptions,  also  present  fur 


review  the  conclusions  and  Judgment  of 
the  courton  the  evidence,  and  the  supreme 
court  shall  review  the  same  without  any 
presumptions  In  favor  of  the  ruling  of  the- 
court  below  on  the  evidence,  and,  If  ther» 
be  error,  shall  render  such  Judgment  In  the- 
cause  as  the  court  below  should  hare  ren- 
dered, or  reverse  and  remand  the  same  for 
further  proceedings,  as  to  the  supreme 
court  shall  seem  right."  We  will  not  no w 
conslder  the  eBect  of  that  part  of  thi» 
statute  which  confera  on  the  state  gener> 
ally  the  same  right  of  appeal  in  criminal 
casM  as  that  conferred  upon  the  defend- 
ant. We  believe  this  Is  the  only  atatnte- 
of  this  state  where  it  has  been  attempted 
to  confer  upon  the  state  the  right  of  ap- 
peal In  criminal  cases,  unless  the  statute- 
was  declared  unconstitutional,  and  whicb 
confers  on  this  court,  not  only  the  author- 
ity to  reverse  and  remand  for  error,  bot 
tu  reverse  and  render  such  Judgment  as 
the  court  below  should  have  rendered. 
The  only  question  presented  by  the  recont 
for  review  Is  the  correctness  of  the  conclo- 
slon  and  Judgment  of  the  trial  court  on- 
the  evidence.  A  witness  fur  the  state  tes- 
tified positively  that  he  saw  the  defendan* 
place  the  pistol  In  the  pocket  of  bis  shirty 
and  put  a  coat  on,  and  button  the  coat^ 
so  as  to  conceal  entirely  from  riew  tb» 
plstol.  and  in  this  condition  went  from  his 
own  house  to  the  house  of  Isaiah  DeTani- 
pert.  For  the  defendant  Isaiah  De  Yam- 
pert  testified,  and  his  testimony  was  cor- 
roborated by  other  members  of  his  family^ 
and  probably  by  a  witness  who  may  not» 
hare  been  related  to  any  of  the  parties, 
that  he  aaw  the  d^endant  from  the  time 
defendant  left  his  own  house  until  he- 
reached  the  house  of  the  witness,  and  that 
defendant  had  no  coat  on,— was  In  his  shin; 
sleeves,— and  carried  the  pistol  In  his  hanA 
the  entire  time.  The  evidence  for  the  de- 
fendant is  in  direct  conflict  with  that  of 
the  state.  The  credibility  of  the  witnesses^ 
was  andta  the  only  matter  In  controversy. 
The  trIcU  court  bdtered  the  teatimony  ur 
the  witness  for  the  state.  We  are  asked 
to  review  this  finding.  Undoubtedly,  IC 
all  the  witnesses  are  equally  Intelligent, 
and  equally  truthful  and  free  from  iufla- 
ence  or  bias,  and  have  the  same  opporta-^ 
nitles  for  knowing  the  facts  testified  tu^ 
and  testily  from  such  knowledge,  a  court 
could  safely  and  ought  to  credit  the  great- 
er numbCT,  on  the  ground  that  none  are 
presumed  to  have  testified  falsely,  and  the 
many  would  be  less  likely  to  be  mistaken, 
than  a  less  number.  It  is  a  sound  prin- 
ciple of  law.  verified  by  experience,  that  the 

greater  weight  of  testimony  to  sustain  or 
Isprove  the  existence  of  a  fact  cannot  al- 
ways be  determined  by  the  number  of 
witnesses  testifying,  and,  as  was  said  iik- 
the  case  of  Association  r.  Neville,  72  Ala. 
621:  "Courts  and  Juries  should  rather 
weigh  than  nuunt  the  testimony  of  wit- 
nesses. **  Where  a  witness  Is  subjected  to- 
an  oral  examination  and  cruss-examlna- 
tlon  skillfully  applied.  In  the  presence 
a  court  ur  Jury,  the  due  and  proper 
weight  to  be  given  to  the  testimony  of 
the  witness  can  be  ascertained  much  more- 
certainly  and  Batisfuctorlly  than  wheik 
read  by  a  court  of  review  from  the  record. 
Mr,  Taylor,  In  his  work  on  Evidence,  (aeu^ 


Digitized  by 


Google 


^a.)  TUBNEB 

tion  52.)  Bajs  a  earefnl  attentlun  to  the 
demeanor  uf  a  wltnesH  will  furnish  a 
valaable  guide  In  teetlnff  the  truth  of  his 
evidence.  When  a  witness  la  ovensea)ouB, 
annwerinfi;  without  waiting  to  hear  the 
queHtion,  forgetting  facts  when  he  woald 
be  open  to  contradiction,  minutely  remem- 
berinfc  those  which  cannot  be  dlspnted. re- 
plying eratrively,  and  Jn  many  other  tests 
stated  by  him,  we  have  indications  more 
or  leus  conclusive  of  the  Insincerity  and 
falsity  of  the  witness.  Those  who  are  ac< 
customed  to  courts  and  aM  piiua  trials, 
where  wltnttwies  are  orally  examined, 
know  that  much  aid  In  arrtvinir  at  the 
truth  Is  derived  from  the  demeanor  of  the 
witness  on  the  stand;  Ills  temper;  bis 
leaning  or  bias.  If  any  Is  exhibited ;  tbe 
tune  of  his  voice  and  manner  on  cross- 
examination  In  replying  to  questions  calcu- 
lated to  modify  or  explain  other  parts  of 
his  evidence.  The  abspnce  or  preeence  of 
these  and  other  expressive  ontward  slffus 
so  indicative  of  the  truth  or  Insincerity  of 
the  witness,  and  valuable  aids  In  deter- 
mining bis  credibility  as  a  general  rule, 
cannot  be  seen  In  the  record.  Wherei:he 
evidence  before  the  trial  conrt  consists  of 
depositions,  the  reviewing  court  has  all 
the  advantages  of  tbe  lower  court,  and 
can  weigh  and  correctly  determine  wheth- 
er the  conclusions  of  the  trial  caurt  wem 
autboriied  by  the  evidence.  We  doubt 
that  tbe  ends  erf  Justice  are  promoted  by 
devolving  npon  this  court  tbe  duty  of 
weighing  the  evidence,  and  determining 
the  credibility  of  witnesses,  in  criminal 
cases.  It  the  offense  charged  was  commit- 
ted, It  occurred  in  March.  The  defendant 
was  in  the  employment  of  Isaiah  De  fam- 
pert.  All  the  witnesses  except  one.  it 
seems,  were  in  De  Taropert's  house  when 
the  defendant  reached  there.  Two  or 
three  were  members  of  his  family,  and  the 
others  seemed  to  have  been  staying  with 
him.  The  trial  took  place  in  June.  There 
Is  nothing  In  the  record  to  show  why  the 
occurrence  of  carrying  the  pistol  should 
have  been  specially  fixed  in  the  recollec- 
tion of  the  witnesses,  and  yet  three 
iiontbs  after,  at  tbe  date  of  the  trial,  the 
rieveral  witnesses  agree  eiactly  In  tbe 
minote  circumstances  of  the  occurrence, 
Isaiah  De  Yampert  testifies  that  he  was 
looking  at  tbe  defendant  when  he  came 
out  of  hie  bouse;  that  defendant  was  in 
his  shlrt-sleves,  and  bad  the  pistol  in  bis 
band,  altbongb  the  witness  was  aboot 
100  yards  distant:  and  that  he  watched 
the  defendant  all  the  way  nutll  tbe  pistol 
was  delivere<1  to  another  person.  Possi- 
bly this  was  true,  and  tbe  same  may  be 
said  of  the  testimony  of  the  otber  wit- 
nesses for  the  defendant;  but  this  exact 
agreement  in  details,  even  to  tbe  use  of 
the  same  words  In  their  testimony,  con- 
veys tbe  Impression  of  collusion  on  tbelr 
part.  We  eoncnr  In  the  conduston  of  tbe 
trial  coort.  Affirmed. 


TOBNBR  V.  STA.TB. 

(Suprmw  Court  of  Alabama.   June  18, 18BL) 
Mabbjbd  Wohbn — Ck>HrBS8ioK  or  Sxrooiast. 
Code  Ala.  %  4B03,  provides  tbst  when  a 
flne  is  asseued  the  court  may  allow  the  defend- 
aat  to  oanCsis  Indgmrat,  with  good  and  raffloient 
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sureties,  for  the  flue  and  costs.  Hisld,  that  a  con- 
fessed ladgment  was  a  contract,  within  section 
2346  of  the  Code,  provldiog  tliat  "the  wife  has 
full  legal  capacity  to  contract  la  writing  as  If 
she  was  sole,  with  the  assent  or  conourrence  of 
the  hasband,  expressed  in  writing, "  so  that  she 
oould  not  confess  such  a  judgment  as  surety  wlth- 
ont  sooh  assent  or  concorreooe  of  her  husband. 

Appeal  from  circuit  court,  Cherokee 
county;  John  B.  Tally,  .ludge. 

BenJ.  F.  Pope,  for  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  tbe  State. 

Clopton,  J.  Appellant  having  been  con- 
victed for  carrying  a  pistol  concealed 
about  his  person, and  fined  9250,  proposed 
to  confras  Judgment,  aa  authorised  by 
section  4502  uf  the  Code,  whicb  provides: 
"When  a  fine  is  assessed  the  court  may 
allow  the  defendant  to  confess  Judgment, 
with  good  and  sufficient  sureties,  tor  the 
fine  and  costs."  The  surety  oRered,  Nadie 
Savery,  owned  real  and  personal  property 
of  the  value  of  several  thousand  dollars; 
bat  It  also  appeared  that  she  was  a  mar- 
ried woman,  and  the  property  was  ber 
statutory  separate  estate.  The  assent  or 
concurrence  of  her  husband,  expressed  Id 
writing,  was  not  produced  or  shown. 
Where  the  statutes  enable  a  married  wo- 
man to  contract,  whether  generally  or 
In  a  specified  and  conditional  mode,  her 
authority  to  confess  Judgment  reHts  on 
the  extentof  tbe  utatntory  enlargement  oi 
her  common-law  capacity  to  contract 
and  be  sued.  Speaking  ot  tbe  difference  of 
opinion  in  the  anthoritleB  in  regard  to  the 
power  of  a  married  wsman  to  bind  herself 
by  a  confession  of  Judgment,  Mr.  Black 
aptly  observes:  "In  fact.  It  Is  impossible 
to  formulate  a  general  rule.  The  qnestlon 
must  ultimately  be  referred  to  the  statutes 
In  the  several  states  regulating  ber«totiw 
and  rights.  In  proportion  as  the  ibme 
covert  Is  emancipated  from  the  rigors  of 
the  common  law,  ber  power  to  confess 
judgment  Increases  In  respect  to  the  vari- 
ety of  obligations  upon  which  It  may  be 
exercised."  If  the  contract  be  such  as  she 
is  capacitated  to  make,  and  upon  which 
she  may  be  sued  as  if  she  were  sole,  she 
has  also  capacity  to  confess  a  Judgment 
opnn  such  contract,  the  same  being  h  legal 
mode  of  procedure  or  suit  for  Its  enforce- 
ment. Un  the  other  hand,  If  tbe  contract 
be  such  as  a  married  woman  Is  incapaci- 
tated to  enter  Into,  her  confession  of  Judg- 
ment upon  such  contract  Is  a  nullity,  snl>- 
Ject  to  be  vacated.  The  capacty  to  con- 
fess Jndgmenc  depends  upon,  and  Is  co-ex- 
istent with,  her  capacity  to  contract. 
Heywood  v.  Shreve,  44  N.  J.  Law,  94;  1 
Black.  Jndgm.S  66.  When  there  Is  noante- 
cedent  liability,  a  confessed  Judgment  par- 
takes moreof  thenatureof  acontract  than 
a  Judgment,  which  Is  the  enforcement  of 
the  oblige  tlons  of  a  prior  agreement.  A 
Judgment  confessed  under  section  4502  has 
been  held  to  be,  as  to  the  shrety.  a  civil 
liability,  a  mere  promise  to  pay  money, 
evidenced  by  the  Judgmeilt.  State  v.  Al- 
len. 71  Ala.  543.  The  confession  Is  the 
mode  of  contracting  In  such  case,  and  the 
confessed  Judgment  Is  a  contract.  In  the 
meaning  ot  sectUm  2346  of  the  Code.  The 
power  of  a  married  woman  to  contract  is 
expressed  In  the  section  last  mentioned, 
as  follows:  "Tbe  wUe  basInU  legal capao- 
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Ity  to  contract  In  writing  asit  ebewas  sole, 
with  the  aBsent  or  concurrence  uf  the  hus- 
band, expressed  In  writing."  II  Mrs.  Sav- 
ery  bad  slffned  a  bond  obUgating  berself  to 
pay  the  fine  and  costs,  withont  Che  writ- 
ten assent  or  concurrence  of  her  husband, 
It  would  have  been  void;  so,  also,  a  Jadg- 
inent  confessed  upon  such  bond.  It  fol- 
lows sbe  has,  under  the  statute,  no  legal 
capacity  to  confess  a  Judgment  for  the 
flue  and  costs  as  surety  for  appellant,  cre- 
ating an  original  promise  to  pay  money, 
without  such  assent  or  concurrence  of  her 
hosband*  which  would  bind  her  personally, 
or  be  a  charge  on  her  statutory  separate 
estate.  This  la  the  only  exception  appear- 
ing in  the  record.  Affirmed. 


Fabbiob  et  al.  r.  Nrw  Ehola-nd  Mobt- 
eAOB  Sbcdbitt  Co. 

'  (9u]9rane  Court  of  Alabama.  June  88,  IBBL) 

MXBMIWD  WOMm  —  MOKTOAftS  Of  BBFARAn  EIi- 

TATi— Sr&Bi  Dboisib. 
Where  at  the  time  a  married  woman  mart- 
nged  oertain  tvoperty  sbe  had  tbe  power  so  to 
do  under  the  deoisiona  of  the  aaiaeme  court,  the 
rights  ol  the  mortgagee  are  not  ailected  by  the 
aubseqaeat  oremiling  of  such  deoUlons. 

Appeal  from  chancery  court,  Lowndes 
eonaty ;  John  A.  Foster,  Chancellor. 

The  bill  In  this  case  was  filed  by  tbe  ap* 
pellee  corporation  against  tbe  appellants, 
and  prayed  for  a  mortgage  executed  by 
the  defendants  to  be  foreclosed.  Tbe  de- 
fendants filed  an  answer,  and  prayed  to 
have  It  taken  as  a  croas-blll.  The  com- 
plainant amended  Its  urlgiiial  bill  several 
times,  and  to  the  bill  as  amended  on  Jnly 
2ft,  1H90,  the  reepondentB  demurred,  upon 
the  ground,  among  others,  that  Minnie  B. 
Farrior,  being  a  married  woman,  could 
not,  at  the  time  of  the  mortgage,  mort* 
gage  her  property  which  was  sought  to 
be  mortgaged.  The  chancellor  overruled 
the  demurrers,  and  the  defendants,  on  Ibis 
appeal,  asalgn  his  decree  in  that  behalf  as 
error. 

Watta  A  Son,  for  appellants.  Webb  A 
Tillman  and  CaldweS  BmtfsAa  w,  for  ap- 
pellee. 

Coleman,  J.  Many  ol  the  qneetiooa 
raised  by  tbe  pleadings  In  this  case  have 
been  considered  and  adjudicated  in  recent 
decisions  of  this  conrt.  Security  Co.  t. 
Ingram,  9!South.Rep.  140;  Nelms  v.  Mort- 
gage Co.,  Id.  141 ;  Mortgage  Co.  v. 
Sewell,  Id.  143.  The  one  question  of  su- 
preme Importance  presented  for  rerlew  In 
this  record  did  not  arise  in  either  of  the 
foregoing  cases  cited.  On  or  aboutMayl, 
1883,  in  order  to  proenre  a  loan  from  the 
New  England  Mortgage  Security  Co.,  J.  S. 
Farriorand  bis  wife,  Minnie E.  Farrior^ez- 
ecuted  a  promissory  note  to  the  company, 
and  secured  the  same  by  mortsage  on 
certain  lends  In  Lowndes  county,  Ala. 
By  deed  of  conveyance  executed. by  J.  S. 
Farrtor  to  his  Wife  on  the  8d  of  October, 
18S2,  a  part  ol  these  lands  were  conveyed 
to  her  to  pay  and  satisfy  an  Indebtedness 
of  the  hasband  to  the  wife.  The  consid- 
eration of  this  deed  Is  stated  to  be  for 
"two  thousand  and  seven  dollars,  tbe 
amount  of  money  and  property  used  and 
ronverted  ol  tbe  corpua  ot  tbe  separate 


estate  of  the  wife."  At  the  time  the  note 
and  mortgage  was  made  to  secure  the 
loan,  the  wife  bad  no  legal  capacity  to 
bind  her  statatory  estate  by  mortgags 
or  other  contract,  bnt  sbe  could  bind  her 
equitable  separate  estate  as  If  shewN«a 
fema  sole.  By  repeated  decisions  ol  tbia 
court,  in  reference  to  tbe  married  wo- 
man's law  creating  In  the  wife  a  statn- 
tor78eparateestate.lt  was  held  that  a 
conveyance  of  lands  from  tbe  bosband 
to  the  wife  vested  in  the  wife  an  equitable 
separate  estate;  and  this  was  the  effect 
of  HQcb  conveyance,  sot  withstanding  the 
consideration  was  property  tbe  corpus  of 
her  statutory  estate,  or  Indebtedness  ol 
the  husband  on  account  of  money,  the 
corptta  of  her  statutory  estate,  used  and 
converted  by  blm.  These  decisions  ot  the 
supreme  court  of  this  state,  thus  con- 
struing the  statute,  and  declaring  the 
character  ol  the  estate  conveyed  to  the 
wile,  and  her  capacity  to  Incamber  It  by 
contract,  were  In  force  at  the  time  tbe 
note  and  mortgagelnvolved  In  tbe  preeeot 
case  were  executed.  Turner  v.  Kelly,  70 
Ala.  85;  Ooodlett  v.  HauHcll,  66  Ala.  161 ; 
UcMlUan  v.  Peacock.  57  Ala.  1».  Satme- 
queut  to  this  time,  but  before  the  filing  ol 
complalnant^s  bill,  the  supreme  court  of 
the  state  overruled  these  authorities,  and 
held  that  "by  no  contract  between  the 
husband  and  wife  can  her  statutory  sepa- 
rate estate  be  converted  into  an  equitable 
estate,  with  power  In  the  wife  to  cbarxs 
it,"  and  expressly  and  "intentiunalty " 
overruled  the  former  decisions  whlcb  hold 
to  the  contrary.  Loeb  v.  McCiiUongh,  78 
Ala.  68S;  Jordan  v.  Smith,  88  Ala.  802.  S 
South.  Bep.  703;  Parker  v.  Marks.  82  Ala. 
648, 8  Sooth.  Rep.  5.  The  reasons  pro  and 
eon,  upon  whlcb  tbe  different  decldlons 
rest,  need  not  be  here  reconsidered.  The 
court  adheres  to  tbe  later  decisions,  and 
reaffirms  tbe  rule  of  law  declared  In  Loeb 
V.  McGullongb.  and  quoted  supra. 

Tbe  question  presented  for  eonsldera- 
tloo  Is  tne  effect  ot  tbe  later  decision  ap. 
on  contractR  and  rights  of  property  ac- 
quired under  tbe  statute,  as  comitrueil  by 
the  former  decisions,  and  while  those  de- 
clHinns  were  In  force.  It  has  been  repeut- 
edly  declnred  In  repeated  decisions  by  tbe 
highest  tribunal  in  this  country,  and 
many  eminent  Jurists,  that  a  fixed  and  re- 
ceived construction  of  a  statute  made  by 
the  supreme  court  of  the  state  makes  a 
part  ol  such  statute  law.  Green  v.  Neal,  6 
Pet.  297;  Shelby  v.  Guy,  11  Wheat.  368. 
In  the  case  of  Insurance  Co.  v.  Debolt,  16 
How.  432,  Tanist,  C.  J.,  held  '*tbat  tbe 
sound  and  true  rule  was  that,  11  the  con.- 
tract  when  made  was  valid  by  thelawsot 
the  state,  as  then  expounded  by  all  tliede- 
partments  ot  Its  government,  and  admin- 
istered in  its  courts  of  Justice,  Its  validity 
and  obligation  cannot  be  Impaired  by 
any  sobsequent  act  of  the  iHglslature  or 
decisions  of  its  court  altering  the  con- 
struction of  the  law. "  In  the  caeeof  Tay- 
lor T.  Ypsllanti,  ItIS  U.  S.  72,  this  author- 
ity was  reaffirmed,  and  also  the  case  ol 
Douglass  V.  Crmnty  of  Pike,  reported  In 
101  U.  8.  Rep.  677,  In  whlcb  it  was  held 
that  "the  true  rule  Is  to  give  a  change  of 
Judicial  construction  in  respect  to  a  stat- 
ute the  same  effect  in  ita  operation  on  conp 
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tracts  and  extatlng  contract  rigbts  that 
woald  be  j^rea  to  a  lefflslatire  amend- 
luent;  that  Is  tu  say,  mabB  it  prospective, 
but  not  rf truactlve.  After  a  statute  has 
.been  settled  by  Indicia)  construction,  the 
construction  becomes,  so  far  as  contract 
rifChts  acquired  under  it  are  concerned,  as 
much  apart  of  the  statoteaatheteztltself, 
and  a  change  of  decision  Is  to  all  Intents 
and  purposes  the  aauie  In  Its  effect  on  con- 
tracts as  an  amendment  of  the  law  by 
means  of  a  legislative  enHctment."  The 
following  authorities  hold  the  same  rule: 
Olcott  V.  Supervisors,  16  Wall.  6S9;  Pair- 
field  V.  County  of  Gallotln,  100  U.  S.  62; 
Supervisors  v.  U.  S..  18  Wall.  71;  Qelpcke 
V.  City  of  Dubuque.  1  WaU.  206.  Suther- 
land on  IStatntoiT  Construction,  (section 
B19,)BayB:  "A  Judicial  construction  of  a 
statute  becomes  a  part  of  it,  and  as  to 
lights  which  accrue  afterwards  it  should 
be  adhered  to  for  the  protection  of  these 
rights.  To  dlvt«t  them  by  a  change  of 
the  construction  Is  to  legislate  retroact- 
ively. The  constitutional  barrier  to  leg- 
islation Impairing  the  obligation  of  con- 
tracts applies  also  to  decisions  altering 
the  law  as  prevlousl;  expounded,  so  as  to 
oifect  the  obllga tions of  existing  contracts 
made  on  the  faith  of  the  earlier  adjadica- 
tions. "  In  the  case  of  Ueddes  v.  Brown,  6 
Phila.  180,  the  facta  were  that  In  the  year 
1^8  the  legislature  passed  a  lawenlaivtng 
the  power  of  married  women  over  their 

{iroperty,  and  enabling  them  to  deal  with 
t  in  many  respects  as  if  they  were  single. 
The  supreme  court  of  the  state  declared 
that  under  this  law  a  married  woman 
might  convey  or  incumber  property  set- 
tled to  her  separate  nse.  On  the  faith  of 
thla  vase,  the  mortgagee  took  his  mort- 
gage. By  a  subsequent  decision  of  the  su- 
preme court  the  former  deelstnn  was 
overmled,  and  tt  was  held  that  property 
settled  to  the  separate  use  of  a  married 
woman  could  not  be  alienated  unless  the 
power  was  conferred  by  the  deed.  The 
decision  of  the  court  In  Geddes  v.  Brown 
was  (and  it  Is  only  the  conclusion  of  tbe 
court  that  we  cite)  that  a  party  who  acts 
In  accordance  with  thelaw  as  laid  down 
by  the  highest  tribunal  In  the  state,  while 
it  Is  still  law,  shall  not  suffer  because  tt 
Ir  subsequently  set  aside,  and  another 
and  Inconsistent  rule  substituted  for  it. 
The  validity  of  the  mortgage  was  upheld 
In  the  case  cited.  Endllch,  on  the  Inter- 
pretation of  Htatntes,  (section  363.)  holds 
that  a  "Judicial  Interpretation  of  a  statute 
becomes  a  part  of  the  statute  law,  and  a 
ehange  of  It  is.  In  practical  effect,  the 
sameas  achange  of  the  statute. "  The  au- 
thor cites,  with  other  cases  to  sustain  the 
text,  the  case  of  Geddes  v.  Brown,  supra. 
It  is  contended  that  the  reverse  of  these 

Erinclples  have  been  recognised,  If  not 
drly  held.  In  this  state,  and  we  have  been 
referred  to  the  case  of  Prince  v.  Prince,  "7 
Ala.  665,  and  Boyd  t.  State,  63  Ala.  em. 
Id  the  first  case  the  contention  was  that, 
as  the  statute  had  not  been  constraed 
when  the  mortgage  which  gave  rite  to  the 
litigation  was  executed,  the  grave  doubt 
among  members  of  tbe  legal  profession 
"as  to  the  proper  construction  of  the  stat- 
ute was  a  sufflclent  consideration  to  up- 
hold a  compromise ol  themortgage  debt." 


The  court  held  that  every  one  was  re- 
quired to  know  tbe  proper  construction  of 
the  statute,  applying  the  maxim,  Ig-noraO' 
tiB  facti  excaaat,  ignorantta.  Jaria  non  ex* 
cuaat.  The  question  was  not  before  the 
court  In  that  case.  In  tbe  latter  case 
(Boyd  v.  State,  58  Ala.615)thepre8entcblel 
Justice  rendered  the  opinion,  and  on  an 
application  for  a  rehearing  expressly 
colled  attention  to  the  fact  that  a  differ- 
ent principle  controlled  the  conclusion  of 
the  court  in  the  Boyd  Case  from  that  held 
In  the  authorities  referred  to  In  this  opin- 
ion, and  declared  that  "in  none  of  them 
was  it  decided  or  contended  that  any 
right  existed  or  could  be  maiutalned 
which  rested  alone  on  a  statute  which  tbe 
court  pronounced  unconstltntional. " 
This  case  was  affirmed  by  tbe  supreme 
court  of  the  United  States,  (94  U.S. 648.)  in 
which  It  was  held  that  "the  constitution- 
ality of  the  act  was  not  drawn  In  question" 
by  the  previous  decisions  of  the  state 
court  so  as  to  necessitate  a  decision  of 
that  question.  The  case  of  Bibb  t. 
Bibb,  n  Ala.  444,  though  limltlnff  tbe  prin- 
ciple in  Its  application  to  the  subject-mat- 
ter of  the  particular  litigation,  clearly  rec- 
ognized the  right  of  parties  acquired  un- 
der decisions  of  the  supreme  court  in  tbe 
following  pertinent  language:  "The 
quieting  of  litigation;  tbe  public  peace 
and  repose;  respect  for  Judicial  adminis- 
tration of  the  law.  and  conBdence  In  Its 
reasonable  certainty,  stability,  and  cod- 
slsteDcy;  and  all  considerations  of  public 
poUcy,^aU  for  permanently  upholding 
acts  done,  contracts  executed,  rights  vest- 
ed, and  titles  to  property  acquired  on  the 
faith  of  decisions  of  the  conrt  of  last  re- 
sort. "  Persons  contracting  are  presumed 
to  know  the  existing  law,  but  nelthor 
they  nor  their  legal  aovisers  are  expected 
to  know  the  law  better  than  the  courts, 
or  to  know  what  the  law  will  be  at  some 
future  day.  Any  principle  or  rule  which 
deprives  a  person  of  property  acqnired  by 
him,  or  the  benefit  of  a  contract  entered 
into,  in  reliance  upon  and  strict  compll- 
anee  with  the  law  In  all  respects  as  Inter- 
preted and  promulgated  by  tbeeourtof 
last  resort  at  the  time  of  the  transaction, 
and  no  faolt  can  be  Imputed  to  him  un- 
less It  be  held  a  fault  not  to  fi>re8ee  and 
provide  against  future  alterations  In  tbe 
constructI(»n  of  the  law,  must  be  radically 
wrong.  Snch  a  principle  or  rule  of  law 
would  clog  business  transactions,  unsettle 
titles,  and  destroy  all  confidence  In  the  de- 
cisions of  tbe  supreme  court  of  tbe  state. 
We  hold  the  doctrine  to  besound  and  firm- 
ly estahllshed  by  the  decisions  of  the  su- 
preme conrt  of  the  United  States,  and 
enunciated  by  many  eminent  text-writ- 
ers, that  rights  to  property,  and  the 
benefits  of  investm^its  acquired  by  con- 
tract. In  reliance  upon  a  statute  as  con- 
strued by  the  supreme  court  tA  the  state, 
and  which  were  valid  contracts,  under  tbe 
statute  as  thus  Interpreted,  when  the  con- 
tract or  Investments  were  made,  cannot 
be  annnlled  or  divested  by  subsequent  de- 
cisions of  tbe  same  court  overruling  the 
former  decisions ;  tbat  as  to  such  con- 
tracts or  Investments  it  will  be  held  that 
the  decisions  which  were  Id  fon»  when 
the  cODtracts  were  made  had  established 
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a  rule  ot  property  npon  which  the  parties 
had  a  rlKbt  to  rely,  and  that  sabiwqueDt 
declBloDB  cnnnot  retroact  bo  aB  to  impidr 
rlKbts  acquired  In  Kood  faith  tindera  stat- 
ute as  conetnied  by  the  former  devliilonB. 
The  appUcatlOD  of  these  principles  lead  to 
an  afflrmance  of  the  dectalon  of  the  lower 
court.  Affirmed. 


Evans  t.  Horton. 

(Supreme  Court  of  Alaliaima.    June  38, 189L) 

AoTioK  K>a  WAoas—BTixtBHOi  — Status  ot 
Health. 

In  aa  action  for  work  and  labDr  done,  the 
controversy  being  as  to  the  amount  of  compen- 
sation agreed  upon,  defendant  introduced  evi- 
dence tending  to  show  thatat  the  tinMof  the  con- 
tract plaintittwas  not  In  soch  health  and  pbysical 
condition  as  to  command  and  earn  thu  vrageA  be 
wlaimed  had  been  agreed  npon.  Held,  that  it  was 
error  to  allow  plaintiff,  in  rebuttal,  to  give  evi- 
dence of  his  condition  elgbt  or  ten  years  bef(»re. 

Appeal  from  circuit  court,  Shelby  coun- 
ty; Lerdy  F.  Box,  Judge. 

W,  B.  Browne,  for  appellant.  A.  P. 
Longjsborvj  for  appellee. 

STONR,r.  J.  This  was  a  suit  by  Horton 
against  Evans  to  recover  for  work  and 
labor  done,  Horton  teetlfled  that  rie 
served  EvaoH  at  agreed  wages  of  910  i>er 
month  for  two  months  and  fifty  cents  per 
day  for  the  time  be  nerved  beyond  two 
months.  Evans  denied  this  statement, 
and  teetlfled  that  Horton  cameto  him  dis- 
eased and  In  broken  health;  that  he  pro- 
teused  to  be  seeking  a  home;  that  he  of- 
fered to  stay  with  him  and  do  what  work 
he  could  for  his  board  and  clothing;  that 
he  (Evans)  ogreed  to  these  terms;  and 
that  the  work  Horton  did  was  done  on 
thJa  agreement.  He  denied  all  Indebted- 
neaa.  Dt^endant,  Evans,  tntrodaced  tes- 
timony tending  to  show  that  plaintiff 
"did  not  possess  the  capacity  asalaborer, 
In  health,  strength,  will,  and  industry  nec- 
essary to  enable  him  to  command  and 
earn  as  good  wages  as  plalntin's  testimo- 
ny tended  to  show  defendant  contracted 
in  December,  1888,  to  pay  plaintiff  for  la- 
bor." in  rebattal  of  this,  plaintiff  waa 
permitted  to  prove  by  a  witness  an  fol- 
lows: ''The plaintiff,  Horton,  worked  tor 
me  about  eight  or  ten  years  ago,  and  was 
then  a  stout  and  healthy  man,  and  able 
to  do  good  work."  This  testimony  was 
objected  to,  and  an  exception  reserved  to  1  tB 
admission.  It  will  be  observed  that  this 
proof  tended  to  show  Horton's  condition 
as  to  health  and  strength  at  a  time  which 
was  some  seven  years  before  be  served 
Evans.  When  atatua  or  condition  Is  of  a 
nature  to  be  presumptively  cootlnnouB, 
And  not  likely  or  liable  to  change  by  efflux 
of  time,  then  reason  and  experience, 
which  only  voice  the  rule  of  evidence  In 
such  case,  declare  that  testimony  ot  sucb 
titutua  should  notbeconflned  to  a  short 
period  before  the  happening  of  the  trans- 
action it  Is  sought  to  elucidate.  The  rea- 
son Is  obvious.  When,  however,  such 
status  is  of  a  nature  to  be  fluctuating, 
and,  in  our  experience,  liable  to  change, 
there  must  be  a  much  closer  proximity  to 
the  transaction  undergoing  Investigation 
to  authorise  its  use  as  an  instrument 


of  proof.  The  Inquiry  in  tblB  case  was 
whether,  at  the  time  ot  the  alleged  service, 
Horton  was  in  such  state  of  health  and 
strength  as  to  be  able  Co  do  good  work. 
The  transaction  testified  to  by  Mooney 
was  too  far  removed  In  point  of  time  from 
the  performance  of  Horton's  services  here 
sued  for  to  Justify  proof  ot  It  on  this  trial. 
1  Oreenl.  Ev.  51a;  1  Whart.  Ev.  S  21 ;  Mat- 
tlBou  V.  State,  &6  Ala.  224;  Brewer  v.  Wat- 
son, 66  Ala.  88.  The  circuit  court  erred  In 
receiving  the  witness*  answer  In  evidence. 
Beversed  and  remanded. 


EzBLL  V.  Kino. 
(Supreme  Court  of  AlaJxuna.  June  8S,  1891.) 

COHMOir  COUHTS— EXPBKBB  COITTRAOT. 

Where  an  acUon  is  brought  on  oommou 
coanta  for  work  and  labor  done  and  money  re- 
ceived forthe  Tueof  plaintJlTs deceased  husband, 
and  the  biU  of  partlcniara  shows  that  the  claim 
Is  for  timber  sold,  the  fact  that  there  was  an  ex- 
press contract  with  plaintiff  for  the  payment  of 
the  money  will  not  defeat  a  recovery  on  the  com- 
mon oouuts. 

Appeal  from  circuit  eoort,  Choctaw 

county. 

Action  on  an  account  by  Katie  King 
against  Charles  T.  Eiell.  Judgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

Taylor  &  CarnatbuUt  for  appelant.  W. 
Qlover,  for  appellee. 

McClbllan,  J.  Action  by  Mrs.  Katie 
King  tor  $50  on  common  counts  for  goods 
sold  and  work  and  labor  done  hj,  and 
money  received  to  the  use  of,  B.  F.  Klne, 
the  husband  of  plaintiff,  since  deceaBed. 
Plaintirt  on  demand  furnished  a  bill  of  par- 
ticulars In  the  following  form:  " Charles T. 
Esell.  to  Katie  King,  Dr.  1888,  Dec.  7.  To 
amount  due  tor  cypress  timber  sold  by  C. 
T.  Eiell  belonging  to  Ben  King,  her  hus- 
band, and  which  sum  was  exempt  to  ber 
as  the  widow  of  Ben  King,  now  deceased, 
450. "  King  died  In  September,  1888:  It  is 
admlttpd  that  whatever  claim  he  bad 
against  Esell  In  respect  ot  this  timber  be- 
came the  property  of  bis  widow  under  the 
statute  of  exemptions.  On  the  trial  plain- 
tiff Introduced  evidence  to  the  effect  that 
on  December  7,  1888.  defendant  told  one 
Daniels  that  be  would  pay  or  allow  (wit- 
ness was  not  certain  which  word  was 
used)  plaintiff  $50  for  cypress  timber,  and 
rested.  The  bill  of  exceptions  then  con- 
tinues as  follows:  "Defendant's  evidence: 
Defendant  introduced  the  contract  above 
mentioned,  which  Is  In  words  and  figures 
afltoUows:  8tateotAlabama,ChoctawOo. 
Agreement  made  this  day  between  C.  T. 
Esell  and  Capt.  Frank  W.  King,  agent  for 
Mrs.  Katie  King.  C.  T.  Ezell  agrees  to 
take  charge  of  the  business  of  B.  F.  King, 
and  gather  the  crop  at  the  least  expense, 
and  ship  the  cotton  when  ready  tor  mar- 
ket to  Mess.  O.  E.  Crawford  &  Co.,  and. 
after  paying  the  balance  due  him,  and  the 
rent,  (J^  of  theeotton,)  to  placetbe  balance 
to  the  credit  of  Mra.  King  at  the  office  of 
Mess.  O.  E.  Crawford  &  Co.,  and  render  a 
statement  of  the  entire  business  to  Mrs. 
King.  C.  T.  Ezelt  further  agrees  to  pay 
Mrs.  King  as  follows :  For  cypress  timber, 
$60.00;  for  clearing  land,  $5.00  per  acre, 
alter  being  measured  by  dl^nterested  par- 
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ties ;  and  pay  7Sc.  per  baslrtl  for  tbe  eorn. 

«ept.  nth,  1888.  C.  T.EziLi..  F.W.  Kino* 
AKt.  for  Mm.  Katie  King.  Atteat:  J.  A. 
Waltbrs.  J.  M.  Cabb."  From  this  re- 
«ltal  and  this  contract  It  appears  tbat  the 
defendant  not  only  admitted  harlas  told 
Daniels  on  December  7,1^,  that  he  would 
4>ay  or  allow  the  plaintiff  this  f&O,  but 
«lao  tbat  It  was  due  her  by  tbe  terms  of 
«D  expreoa  and  oncondltlonal  promise 
made  In  writing  by  the  defendant  on  Sep- 
tember  11, 1888.  It  Is  also  to  be  obRerved 
tbat  the  defendant  himself  put  this  con- 
4;ract  In  evidence,  and  thus  made  It  the 
t>aalB  of  settlement  between  the  parties. 
He  could  not  be  heard  to  say,  In  the  tooth 
of  bW  admitted  stipulation  to  the  con- 
trary, that  be  did  not  at  the  time  owe 
plaintiff  the  sum  be  then  agreed  to  pay  her, 
nor  do  we  understand  it  to  hare  been  iu- 
«iated  in  the  court  below  that  he  did  not 
«o  owe  her,  nur  contend  here  tbat  there 
-wae  any  evidence  tending  to  show  that 
there  was  no  debt  at  tbe  time  the  promise 
to  pay  was  executed.  Evidence  was  re- 
«^Ted  tending  tu  pmre  tbat  B.  F.  King 
cut  cypress  timber  on  defendant's  land  In 
the  spring  of  1888,  Intending  the  value  of 
ilia  work  and  labor  Id  that  behalf  to  go 
A8  a  credit  on  a  balance  he  owed  defendant 
Sot  1887.  and  that  it  was  ho  credited  by 
£sell:  but  the  only  advantage  sought  by 
^lefendant  from  this  testimony  wbr  to 
Afford  In  Inference  that  thepromlse  of  Sep* 
temberll,  1888.  vaanot  In  consideration 
of  this  work  and  labor,  and,  do  other 
flervlces  being  shown, that  tbe  contract  to 
pay  was  not  In  consideration  of  work  and 
4abor  done  at  all,  but  upon  some  other  and 
different  conslderntlon,  and  hence  a  recor- 
ery  could  not  be  had  on  the  common 
coantfi.  the  action  being  by  another  Chan 
the  person  alleged  to  have  rendered  the 
Mrvlces,ete.  The  proposition  seems  to  be, 
in  other  words,  tbat  an  action  on  the 
•common  coantB  for  work  and  labor  done, 
l^ooda  sold  and  delivered,  and  money  re- 
ceived by  one  who  succeeded  to  tbe  de- 
mand of  the  original  owner  to  whose  nee 
the  money  was  received,  or  by  whom  tbe 
goods  were  sold  or  work  done,  cannot  be 
supported  by  proof  simply  of  an  agree- 
snent  to  pay  to  the  party  so  succeeding  to 
tbe  claim,  wlthont  connecting  the  eon- 
Craet  with  the  matters  laid  in  the  com- 
plaint as  constituting  its  cunslderation. 
Tbe  position,  we  think,  is  untenable.  The 
present  plaintiff  stuud  before  the  court 
with  respect  to  this  claim  In  tbe  shoes  of 
B.  F.  King,  and  entitled  to  recover  under 
the  aame  clrcnmstances,  upon  tbe  same 

E rout,  and  to  tbe  same  extent,  as  be  would 
ave  been  had  the  demand  continued  to  be 
Ills,  and  the  promise  to  pay  been  made  to 
him.  And  It  la,  of  course,  well  settled.  In* 
deed  Is  not  denied  by  the  appellant,  tbat, 
if  he  bad  lived  and  Instituted  this  action 
on  tbe  common  counts,  be  could  have  re- 
covered on  proof  of  an  nnconditlonal 
promisetopayio  ntrmerotfaesnm  claimed, 
sad  wlthoutconnectlng  that  promise  with 
tbe  work  and  labor  done  as  alleged  in  the 
complaint;  or,  as  declared  by  this  court: 
"So  lung  as  a  eontrart  is  executory,  tbe 
plaintlfl  roust  declare  specially;  but  when 
on  bis  part  It  Is  executed,  and  no  duty  re- 
ODalna  bat  the  payment  of  money  by  the 
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defendant,  a  recovmr  may  be  had  trader 
tbe  common  counts.'  Darden  v.  James,  48 
Ala. S3;  Beadlev.Grabam,66  Ala.9U:  Maas 
V.  Iron-Worlts,  88  Ala.  328,6  South.  Itep. 
701.  It  follows  that  the  Jury  could  have 
drawn  no  inference  from  the  evidence  to 
which  we  have  alluded  in  denial  uf  plain- 
tiff's right  of  recovery,  and  tbe  fact  that 
such  testimony  was  admitted  furnishes  no 
ground  for  imputing  error  to  the  court 
with  respect  to  giving  the  general  charge 
In  favor  of  the  plaintlfl. 

The  other  nblectlon  to  the  court's  ac- 
tion In  this  regard  In  based  on  the  theory 
that  certain  testimony  of  defendant  af- 
forded an  Inference  that  plaintiff  had  con- 
sented and  agreed  that  he  should  apply 
this  ^50  to  the  payment  pro  tantoof  adebt 
which  her  deceased  husband  owed  falm. 
This  evidence  is  the  following:  **[  saw 
plaintiff  after  the  contract  between  me 
and  F.  W.  King  was  executed.  Hhe  told 
me  to  take  chai^  of  Ben  P.  King's  busi- 
ness, to  get  bis  property  together,  to  collect 
his  accounts,  to  gather  the  crop,  to  ship 
the  cotton,  and  to  sell  and  dispose  of  tbe 
property  and  crops,  to  pay  the  expensee 
of  gathering  and  shipping  the  crop,  col- 
lecting property  and  accounts,  and  pay 
myself  what  Ben  King  owed  me;  to  do 
the  best  I  conid  with  the  buslnesH,  and  ac- 
count to  her  tor  the  balance. "  it  Is  very 
manifest  that  this  conversation  had  refer- 
ence solely  to  matters  provided  tor  in  the 
contract  other  than  the  960  therdn  atipn- 
lated  uncondltlonally.and  as  an  independ- 
ent subject  to  be  paid  to  Mrs.  King.  But, 
were  this  otherwise,  should  It  be  considered 
that  Mrs.  King  agreed  that  the  f50  which 
Eielt  had  promised  to  pay  her  for  cypress 
timber  should.  It  need  be,  be  applied  to  the 
payment  of  the  debt  of  her  deceased  fans- 
band,  the  agreement  is  wltbont  considera- 
tion and  void.  It  could  bare  no  effect 
upon  any  right  she  bad  In  the  absence  of 
It,  and  evidence  of  It  could  not  be  loolced 
to  by  the  jury  In  determining  whether  the 
defendant  owed  her  the  sum  sued  for. 
Watson  V.  Beynolds,  54  Ala.  191;  Maull  v. 
Vaughn,  45  Ala.  184.  There  was  no  eiv 
ror  In  giving  theafBrmatlvecharge  for  the 
plaintiff,  and  tbe  Judgment  la  affirmed. 


Johnson  v.  Brabd. 

iavprmM  Court  of  Alabama.  Jim6l8,180L) 

HoRTOAOBB— AssioimEnr— Powmt  or  Sau. 
1.  A  mortgagor  cannot  impeach  fhe  validity 
of  an  assignment  of  tbe  mortfag«  by  his  mort- 
gmgee,  and.  in  an  action  of  ejecanent  by  tbe  pur- 
chaser at  the  mortgase  sale,  it  la  proper  to  ex- 
clude eviclenca  that  there  was  no  consideration 
for  such  an  assignment 

S.  Code  Ala.  $  1844,  provides  that.  '*wbers 
power  to  sell  lands  la  given  to  the  grantee  In  any 
mortgage,  •  *  *  the  power  is  part  of  the  se- 
curity, and  may  be  executed  by  any  person 
*  *  *  who,  by  assignment  or  otherwise,  be- 
comes entitled  to  the  money  tb\u  secured. "  fietd, 
that  an  assignment  of  "all  onr  rights  and  powers 
and  title  in  and  tothewithln  mortgageand  note" 
was  sufficient  to  authorize  the  assiguee  to  execute 
a  power  of  sale  contained  in  the  mortgage. 

Appeal  from  circuit  court.  Coffee  county. 

Statutory  real  action  by  John  M.  Beard 
against  N.  O.  Johnson.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 
On  October  28, 18M,  tbe  defendant,  John- 
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son.  executed  a  note  Menred  by  mo^L^ufce 
to  one  J.  C.  Hendoreon,  wblch  was  made 
payable  October  1. 188S.  On  Jnly  28, 18S5, 
Hendersou  transferred  the  said  note  and 
mortgage  to  the  Arm  of  Beard,  Wright  & 
Hamel,  by  iodoralng  apun  the  said  inort- 
gELgotbe  following  written  transfer:  "  For 
value  received  I  hereby  tranafer  the  within 
mortgage  to  Beard,  Wiigbt&  Hamel.  with 
all  rights  and  powers  contained  herein, 
without  recourae.  [Signed]  J.  C.  Uen- 
DiCEtsoN."  On  February  8,1887,  the  said 
Beard,  Wright  &  Hamel  transferred  the 
said  mortgage  to  one  W.  B.  Copeland, 
whleli  transfer  was  evidenced  by  the  fol- 
lowing indorsement  on  tbe  mortgag«: 
**  For  ralne  received  we  hereby  transfer  to 
W.  R.  Cojieland  all  oar  rlshts  and  powers 
and  title  In  and  to  the  within  mortgage 
and  note.  [Signed]  Bbabd,  Wright  & 
Hambl."  Tbe  last  assignee,  Copeland, 
after  dnly  posting  notices  at  the  conrt- 
house  and  two  other  pabllc  places  in  ftaid 
cunnty,  sold  the  land  described  In  the 
mortgace,  under  tbe  power  containHd 
therein,  at  pabUeontciy^atthaconrt-faouBe 
door,  and  the  plalaUD  In  this  salt*  J.  M. 
Beard,  who  was  tbe  highest  and  beet  bid- 
der, became  the  purchaser;  and  on  Augnst 
SU.1887,  said  Copeland  executed  to  him  tbe 
deed  to  the  said  land.  Code  Ala.  S  1844, 
pn>vldea  that,  "  where  power  to  sell  land 
Is  given  to  the  grantee  In  any  mortgage, 

*  *  *  the  poww  la  part  ol  the  securi- 
ty, and  may  be  executed  by  any  person, 

*  *  *  who.  by  assignment  or  otherwise, 
becomes  entitled  to  the  money  secared." 
The  defendant  objected  and  duly  excepted 
to  the  introduction  In  evidence  by  the 
plaintiff  of  tbe  mortgage,  and  Indorse* 
ments thereon, and  tbedeed  made  byCope- 
land  to  the  plaintill.  The  eonrt  excluded 
erldenre  by  defendant  to  prove  in  various 
ways,  and  by  dllferpnt  witnesses,  that  the 
snccessive  transfers  of  theraortgagee  from 
the  first  aaslgnees.  Beard,  Wright  & 
Hamel,  and  the  snbsequent  sale  of  the 
land  under  tbe  power  contained  therein  to 
the  plaintiff  Beard,  was  simulative,  and 
made  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  tbe  creditors  of  said 
Beard,  Wright  ft  Hamel,  who  bad  become 
Insolvent;  and.  further,  that  neither  the 
assignee,  Copeland,  nor  tbe  plaintiff,  wtire 
In  any  way  interested  In  the  mortgage 
and  note,  and  that  no  moneyed  considera- 
tion bad  passed  for  tbe  transfer  of  tbe 
mortgage  or  tbe  sale  of  tbe  land  thereun- 
der; to  all  which  defendant  excepted. 

W.  D.  Robtirts,  for  appellant.  J.  D. 
Gardner  auA  H.  IS.  Martin.,  for  appellee. 

OoLRMAN,  J.  This  was  an  action  in 
electment  by  Beard  against  appellant. 
Ptalntirr  in  ejectment  suit  claimed  title  un- 
der a  deed  eiecuteil  to  him  by  tlte  assignee 
of  4  mortgage,  who  foreclosed  tbe  mort- 
gage under  a  power  of  sale  contained  In  It. 
Appellaut,  defendant  in  tbeejectmeot  suit, 
was  the  mortgagor.  The  grounds  of  de- 
fense were— i^rst,  that  the  transfer  of  the 
mortgage  to  the  assignee  contained  no 
apt  iv»>rdB  of  conveyanc**  eo  as  to  carry 
the  legal  title;  anil,  seconrf,  that  the  trnnH- 
fer  of  the  mortgage  to  the  assignee  was 
without  consideration,  and  made  to  de- 
fraud the  creditors  of  the  mortgagor. 
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Code,  {  1844,  whteb  prorldeo  that  the  as- 
signee of  Bmortitage,ln  wh<ch  Is  given  the 
grantee  the  power  to  sell,  may  execute  the 
mortgage,  notnicbstanding  tbe  assign- 
ment may  not  contain  apt  words  to  con- 
vey tbe  legal  title,  has  been  so  often  con- 
strued by  this  court  we  deem  IC  unuecee- 
sary  to  more  than  simply  cite  some  of  the 
cases.  Martlnes  T.LlDdsay,(AIa.)8South. 
Bfp.  787;  Wildsmlth  v.  Tracy.  80  Ala.  288; 
Boell  V.  Underwood,  65  Ala.  2^;  3icOulre 
V.  Van  Pelt,  56  Ala.  344.  In  the  case  of 
Sanders  v.  Cassady,  86  Ala.  246,  5  South. 
Rep.  503,  an  auctioneer  who  sold  the  land 
at  public  auction,  for  the  assignee  of  the 
mortgage, made  tbedeeds  In  bisown  name 
to  the  purchaser.  As  a  matter  of  course, 
not  being  the  transferee  of  the  mortgagei, 
and  having  no  title  In  talmsrtf  other wlae^ 
be  conld  convey  none.  Tbe  eiwea  are 
wholly  unlike.  Conveyances  made  with 
the  Intent  to  hinder,  delay,  and  defraud 
credltorsare  valid  and  bindingbetweenthe 
parties  and  tbelr  privies,  and,  as  to  them, 
have  Che  same  operation  and  effect  as  If 
fonnded  on  a  vafnable  consideration,  on- 
tainted  with  a  covinous  Intent.  8  Briek. 
Dig.  p.  514,  S  106.  The  defendant  was  a 
mortgagor,  a  debtor  instead  of  twlng  a 
creditor  of  the  mortgagee,  and,  as  sneh, 
bad  no  rigbtto  Impeach  thevalldity  of  the 
assignment  made  by  his  mortgagee,  or  to 
inquire  Into  the  consideration  pasetuff 
between  the  mortgagee  and  his  assignee. 
There  was  no  error  In  ezclodlng  the  teeti  - 
moiiy  offered  to  prove  these  facts.  Ap- 
pellant'sobjectlone  could  not  be  sustained 
on  other  grounds.  They  are  too  general. 
Objections  to  testimony  should  deflne 
the  grounds  of  objection.  The  court  is 
not  boand  to  cast  about  In  search  o( 
them.  Dryer  v,  Lewis,  67  Ala.  651 ;  Rail- 
road V.  Jonee,  (Ala.)  9  South.  Rep.  276L 
There  Is  no  error  In  tbe  charges  given,  or 
Id  rofusliw  the  ^arge  as  requested. 


Perkins  v.  Stats. 

i&iipmmt  Ctmrt     Aiabama.   June  18, 1801.) 

ISTOXiCATme  LiqvoBS— B^lsoal  8ai.b— Evidbhcs 
— ^HiTBuoTiom— Oramd  Jan. 

I.  Where,  od  s  trial  forselllnff  liquor  con- 
trary to  law,  the  only  witness  testiaed  that  bs 
bousbt  tbe  whisky  from  a  man  in  tbe  back  jrooea 
of  defendant's  store;  that  be  did  not  know  to 
whom  the  whisky  belonged,  or  that  the  man  was 
In  the  employ  of  the  deieDduot,— it  was  error  to 
refuse  to  charge  that  Che  sale  of  the  whisky  in 
the  back  room  of  defendant's  store  was  not  suffi- 
cient to  justify  a  oonvlctiou,  uuIsh  defendant  was 
Interested  in  the  sale,  and  tbe  man  who  sold  it 
was  acting  for  defendant. 

a.  It  was  proper  to  refuse  to  charge  that, 
the  evidence  failed  to  show  that  defendant  sold 
and  reuelved  pay  for  the  whisky,  they  must  find 
him  Qot  guilty,    as  it  is  immaterial  whether  tlu 
wblskype  sold  for  cash  or  not 

8.  Where  the  act  establishing  a  oityoouit  pico- 
vldes  that  a  grand  1  ury  may  be  organized  at  suoh 
time  as  the  court  may  deem  expedient,  It  la 
proper  to  refuse  to  quash  an  indictment  upon  tba 
lirouad  that  the  grand  Jury  was  not  organized  th« 
first  week  of  the  court. 

Appeal  from  city  court  of  Annlston;  B. 
F.  Cabsady.  Judge. 

Indictment  of  R.  B.Perkins  for  selllt^ 
spirituous,  vinous,  and  malt  liquors.  De- 
fendant was  convicted,  and^appeals.  Ro> 
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Tensed.  On  the  trial  the  defendant  moved 
tc>  quash  the  Indictment,  on  the  invcnds 
that  the  arrand  Jory  by  which  th?  Indict- 
ment was  preEerred  was  not  organized 
the  flrat  week  of  conrt,  and  that  the  In- 
ilictnient  was  not  found  by  a  grand  Jury 
regularly  organlied  as  reqalred  by  law. 
The  court  ovei-ruled  thle  motion,  and  the 
defendant  excepted. 

CnUweB  A  Jobaaoo,  Jobo  H,  CaMwtSU 
and  Kelly  A  l^ttb,  for  appellant.  Wm, 
L.  Martin,  Atty.  aen.»  for  the  State. 

CoLGUAK,  J.  The  record  shows  that 
the  grand  Jury  was  organlied  on  the  14tb 
dny  ol  April,  1890.  The  regnlar  term  of 
the  court  began  nn  the  7th  day  of  April, 
that  being  the  firet  Monday  ol  the  month. 
The  act  to  estublleh  the  city  conrt  of  An- 
nlBton  does  not  require  that  the  grand  fu- 
ry be  organized  during  the  first  week,  hnt 
may  be  organized  at  such  tlmeastheeourt 
may  deem  It  exijedlent.  O'Brien  v.  State, 
(Ala.)  8  South.  Rep.  569.  There  Is  no  evi- 
dence In  the  record  to  show  that  a  grand 
Jury  had  been  organised  during  the  term 
previous  to  the  one  which  preferred  the  In- 
dictment; In  fact,  there  Uno  evidence  to 
nnpport  any  of  the  grounds  opon  which 
thi>  motion  to  qnash  the  indictment  was 
made. 

There  was  no  error  In  tlie  refnsaJ  of  the 
rourt  to  charge  the  Jury  that,  "if  the  evi- 
dence failed  to  show  that  the  defendant 
sold  and  rec^ved  pay  for  the  quantity  of 
whisky  testified  to  In  the  case,  they  muHt 
find  him  not  guilty.  *  It  Is  not  necessary 
that  the  whisky  be  sold  for  cash  to  con- 
Btltute  a  violation  of  law.  The  wltaoBs 
for  the  state  testified  that  he  bought  the 
whisky,  and  there  Is  nothing  to  contro- 
vert the  truth  of  this  Htateraent. 

We  have  examined  the  second  charge  r»- 
qneated  by  the  defendant,  and  have  not 
discovered  wherein  It  Is  erroneoae.  When 
referred  to  the  evldenee,  It  assertti  a  cor- 
rect proposition  of  law,  and  ii«  neither 
misleading  nor  argumentative.  The  wlt- 
neKM  for  the  state  testified  that  he  bought 
tiie  whisky  from  a  young  man  in  the  back 
room  of  thfl  defendant's  atorc;  that  he  did 
not  know  to  whom  the  whisky  belonged, 
or  the  name  of  theyonng  man,  or  that  he 
was  the  cl«-k  or  employe  of  thedefendnnt; 
that  be  had  seen  the  young  man  one  other 
time  In  the  store.  Hweei>Ing.  A  chaise 
which  Kubstantially  asserts  that  the  sale 
of  the  whisky  In  the  back  room  <if  defend- 
ant's  store  alone  was  not  sufflclent  to 
Justify  a  conviction,  unless  the  Jury  were 
satisfied  beyond  a  reasonable  doubt  that 
defendant  was  Intereeted  in  the  sale  of  the 
whisky,  and  that  the  young  man  who 
sold  the  whisky  wasactiug  as  the  clerk  or 
employe  of  the  defendant,  Is  free  from  ob- 
jection and  oughttithave  been  given. 

Beversed  and  remanded. 


Black  at  al.  v.  TENNEsaisB  Coal,  Iroh  & 
Bailroad  Co. 

{Snpnme  Court  tjf  AUOtamck  Jane  28,1881.) 

Ejectment  —  Adtersb  Fobsbsriok  —  Colob  or 
Title— DBiCRipnoiJ— Notice. 
1.  A  deed  of  eonreyance  to  land,  describlngit 
&s  "all  that  part  nf  the  west  half  of  the  north- 
#est  quarter  of  seotion  nlneteeD,  township  Bev«i- 


t«en,  rsn^  three  wot,  that  lies  sooth  of  Black 
creek, "  i%  aoiBoieut  to  put  soy  OM  on  Inquiry 
who  had  a  claim  to  a  traot  with  a  orareBpondinff 
description,  aod  an  adverse  poaseiBion  thereB»' 

det  is  under  oolor  of  title. 

3.  One  who  enters  on  laod  undercolor  of  UU* 
hj  deed  has  "actaal  possession"  to  t^e  extent  of 
the  iKnmdarles  therein  described,  though  the  till* 
be  otbmriae  defeoUve. 

.  8.  One  lo  iqpen  and  notorious  postessIoQ  off 
land,  under  olaim  of  ownerdiip,  Is  in  advene 
poBBeasion  as  amlast  the  true  owner;  and  snch 
possesalau  is  sumoieut  notice  of  the  charaotw  of 
his  claim. 

Appeal  from  dty  conrt  ol  Birmingham  i. 
A.  A.  Coleman,  Special  Judge. 

Action  of  ejectment  by  James,  William,, 
and  Martha  Black  against  the  Teunesaee- 
Coal,  Iron  St  Bailroad  Company.  JodK* 
ment  for  defendant.  Ptalntitto  appeaL 
Affirmed. 

Arnold  A  Evuna^  tor  aiq)ellante.  Baw- 
Itt,  Walker  A  Porter  and  B.  H.  Peanom^ 

for  appellee. 

CoLxntfAN,  J.  TWs  was  a  statutory  ac- 
tion of  ejectment  to  recover  land.  Plain- 
tiffs claim  title  tfarongh  their  ancestor^ 
James  Black,  who  died  in  possession  of 
the  land  In  the  year  1840,  leaving  10  chil- 
dren, but  no  widow,  surviving  him. 
James  Black  went  lu  to  posfiesBlon  under  » 
sheriff's  deed,  in  which  tfie  lands  are  de- 
scribed as  "the  soQth  end  of  the  west  half 
of  the  north  west  quarter  of  section  nine- 
teen, township-  seventettn,  range  three- 
west.  In  the  Tuscaloosa  land  district. 
Black  creek  being  the  dividing  line,  as  the* 
property  of  JoHlah  Goolsby."  There  Is 
no  evidence  of  actual  possession  by  the 
children  of  James  Black  after  his  deaths 
In  1S40.  The  defendants,  for  a  defeusf,  re- 
lied upon  the  statute  of  limltattone  of 
years.  To  ahow  adverse  posseaslon  under 
color  of  title,  thedefendant  Introduced  ovt- 
dmce  tending  to  show  that  one  Phllyear 
lived  adjacent  to  the  land  prior  to  the- 
year  1860,  cultivated  one  or  two  acres  oT 
the  land,  and  clnlmed  ownership  of  the  en- 
tire tract.  The  defendant  offered  to  In- 
troduce In  evidence  a  deed  from  Phllyear- 
to  one  Shoemaker,  In  which  the  1and» 
were  described  as  "all  that  part  of  tbe- 
weat  half  of  the  north-west  quarter  of  sec- 
tion nineteen,  township  seventeen,  range- 
three  west,  that  lies  south  of  Black  creek.  ** 
Neither  state  nor  county  nor  land-district' 
Is  mentioned  In  this  deed  of  conveyance. 
Many  objections  were  urged  Hgalnst  the- 
Introductlon  ol  this  deed  ;  among  others, 
one  was  that  "for  a  party  who  claims  un- 
dercolorof  title, the  deed  Itself  must  bo  de- 
scribe the  lands  as  of  Itself  to  give  notice, 
without  the  aid  ol  parol  proof."  When 
title  to  land  Is  shown  to  be  In  one  person, 
and  the  poBseuslon  In  another,  preeiinip- 
tlvely  the  posaeeslou  Is  subordinate  to  tha- 
(Itle.  The  burden  of  provlngthat  the  pos- 
session Is  adverse  and  hostile  to  the  tme- 
title  Is  cast  upon  the  party  asserting  It. 
The  doctrine  of  adverse  possession  rests 
upon  the  acquiescence  of  the  true  owner, 
and  9cqnlescence  cannot  be  proven  or  pre- 
sumed withoutnotice  of  theadveree  claim. 
Tomakegood  the  claim  of  title  by  adverse 
holding,  the  party  asserting  It  must  show 
thn  true  owner'knew  of  his  poRsessIon  un- 
der a  hostile  claim,  or  the  possession  and- 
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-claim  must  be  so  oi>eii  and  notorlons  as  to 
ratseapreBUTUption  of  notice, whiclithe  law 
regards  ae  the  eqalTalentof  proof  ol  actual 
notice.  L.acy  v.  Railroad  Co..  (Ala.>  8 
South.  Bep.  806;  Woods  t.  Transporta- 
tion Co.,  84  Ala.  566.  8  South.  Rep.  47S; 
Docbard  t.  Denson,72  Ala-  546;  Alexander 
V.  Wheeler,  68  Ala.  882;  Collins  r.  John- 
son,67  Ala.  804.  An  Important  distinction 
41B  to  the  extent  of  the  possession  of  a 
bare  trespasser  and  one  wiio  claims  under 
<!olor  of  title  should  be  kept  In  Tlew.  The 
poBseRslon  of  a  trespasser  Is  limited  to  his 
actual  oceopancy,— the  "poaaeasto  pedte,'' 
^whereas  the  posseesion  of  one  under 
color  of  title  Is  generally  convtrued  to  be 
co-extenslvewith  the  boundaries  described 
In  the  written  Instrument  under  which 
the  possession  is  held.  Lucy  r.  Railroad 
Co.,  HUpra;  Barks  v.  Mitchell.  78  Ala.  63; 
Stovall  T.  Fowler,  72  Ala.  78;  Childress  t. 
Calloway,  7tt  Ala.  188;  72  Ala.  545.  supra. 
Mere  color  of  title  does  not  draw  posses* 
sion  to  one  who  is  not  or  does  not  take 
actual  possession  of  some  part  of  tbe  land 
conveyed;  but  poaseasio  pedta  of  any 
part  uf  the  tract  conveyed,  In  law.  Is  held 
to  be  tlie  actual  possession  of  the  entire 
tract.  It  is  not  constructive  posaesslon, 
strictly  B[)eakinfi;,  bat  actual  posseeBioo, 
that  a  party  has  under  color  of  title  of 
thepremlsesconveyed.  Technically  speak- 
ing, there  la  no  such  thluK  as  constmctlve 
possession  under  color  of  title;  and  the 
use  of  this  phrase  In  Jones  v.  Pelham,84 
Ala.  211,  212.  4  Hoath.  Rep.  22,  and  Rail- 
road Co.  V.  Boykio.  76  Ala.  666.— wheu 
considered  in  reference  to  thefacts  of  those 
cases,  show  that  the  court  used  It  as 
synonymous  to  actual  pussesslon,  as 
above  stated.  In  Stovall  v.  Fowler,  72 
Ala.  78,  it  was  expressly  declared  that, 
where  there  is  an  entry  on  lunds  under 
color  of  title  by  deed,  In  leffiil  contempla- 
tion there  Is  "actual  posseRslon  to  the  ex> 
tvat  uf  the  boundaries  contained  In  the 
writing;;  and  this,  though  the  title  con- 
veyed is  good  for  nothing."  Burks  v. 
Mitchell.  78  Ala.  68.  If  tbe  deed  was  void 
because  of  the  indefinite  and  ancertain  de- 
scription of  the  land  conveyed,  such  a 
deed  would  not  convey  color  of  title,  and 
a  possession  under  It  would  be  limited  to 
possenalo  pedia.  Railroad  Co.  v.  Roykln. 
76  Ala.  666.  Construing  this  Identical 
deed  in  tbe  case  uf  Black  v.  Cuke  Co.,  86 
Ala.  609,  5  South.  Rep.  89.  the  court  s<^d : 
**  Now,  wbUe  we  judicially  know  that  there 
are,  and  may  be  found  In  many  Korem- 
ment  surv^s.  lands  corresponding  to  the 
descriptinn  of  the  west  halt  of  north-west 
quarter  of  section  19,  township  17,  range 
8  west,  we  do  not  and  cannot  know  judi- 
cially that  they  or  any  two  of  them  are 
bisected  by  a  stream  known  aa  'Black 
Creek.'  This  is  a  landmark,  a  natural 
boundary,  which,  as  far  as  we  can  Judi- 
cially know,  distinguished  this  from  alt 
other  tracts  with  corresponding  govern- 
ment numbers."  In  that  case,  as  In  the 
present,  proof  was  introduced  to  show 
that  Phllyear  lived  near  the  land,  claimed 
It,  and  cultivated  a  part  of  It,  and  after- 
wards bis  vendee,  Shoemaker,  did  likewise, 
and  that  Black  creek  did  flow  across  this 
particular  Rubdlvlslon.  The  court  held 
that  a  surveyor,  on  Inquiry  of  facts,  coold 
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have  located  tbe  lands,  and  tbls  was  a 
full  answer  to  the  charge  of  amblgalty; 
and  the  decision  Is  to  the  effect  that  If 
Shoemaker's  possession,  and  those  claim- 
ing under  him,  was  adverse,  open,  or  no- 
torious, and  conttnatng  for  10  years,  the 
statute  of  llmltatloDs  was  a  complete  de- 
fense, not  only  as  to  the  part  loclwed  and 
cultivated  by  Phllyear  and  Shoemaker, 
but  as  to  all  the  tract  conveyed  by  tbe  In- 
atrament.  We  understand  the  case  of 
Jackeon  v.  Woodruff — one  of  the  cases  re- 
lied upon  by  appellant,  and  found  In  Cow. 
276— to  assert  the  same  principle.  There 
the  deed  purported  to  convey  768  acres, 
bnt  upon  surveying  out  tbe  lands  accord- 
ing to  the  description  given  in  the  instrn- 
ment  it  was  found  that  only  a  Ilue  had 
been  described,  and  no  land  conveyed. 
The  court  said:  "No  land  is  included; 
consequently  the  deed  Is  a  nullity;"  and 
under  such  a  deed  the  adverse  possession 
was  conaued  to  tbe  poaaeaaio  pedis.  But 
the  court  laid  down  tbe  general  role,  as 
we  do,  that  the  color  ol  title  and  occu- 
pancy of  part  la  sufficient  to  give  posses- 
sion of  all  tbe  premises  described  la  the 
deed.  The  case  of  Humphries  v.  Huffman, 
38  Ohio  St.  395,— another  cited  by  appel- 
lant,—held  that  a  conveyance  of  100  acres 
of  a  described  plat  of  600  acres,  wlthoat 
further  description  of  the  100  acres,  was 
void,  and  could  not  be  relied  upon  aa  con- 
veying color  of  title;  "that  then  was  no 
landmark  to  enable  a  surveyor  to  find 
theland."  In  the  case  of  Henley  v.  Wilson, 
81  N.  C.  407,  the  demise  was  of  nil  the 
lands  on  both  sides  of  Haw  river,  in  Chat- 
ham county,  and  all  the  mills  and  appor- 
tenancea  belonging  thereto,  said  property 
known  as  the**McClannahaD  Mills;"  and 
the  court  held  the  description  was  anffl- 
cient  to  operate  as  colorot  title. 

Color  of  title  Is  that  which  in  appear- 
ance is  title,  but  which  in  reality  is 
no  title.  What  constitutes  color  is  a 
question  of  law  lor  tbe  court,  while 
occupancy  and  acts  of  ownership  are 
facta  lor  the  Jnry.  A  presnmptlon  ol 
notice  of  an  adverse  posseaalon  will 
arise  from  the  open,  notorious,  and 
continuous  claims  to  an  exercise  of  do- 
minion over  the  land  In  hostility  to  the 
true  owner.  We  have  stated  that  a  deed 
which  Is  void  on  account  of  vague  and 
indefinite  description  of  tbe  land  conveyed 
did  not  give  color  of  title,  and,  as  a  cun- 
aeqaence.  such  a  deed  la  Insnfflclent  to 
give  notice.  It  may  be  conceded,  also, 
that,  under  the  influence  of  the  maxim, /rf 
eertam  eat,  quodeertum  reddi  poteBt,a  deed 
may  operate  as  a  valid  conveyance  aa  be- 
tween the  partlee,  and  InButticient  to  give 
notice  to  third  parties;  but  we  cannot 
see  why  recitals  In  a  deed,  descriptive  of 
the  property  conveyed,  which  are  calcu- 
lated to  excite  attendon  and  awaken  In- 
quiry In  a  prudent  pereon,  shall  not  oper- 
ate as  notice  of  all  facts  suggested  by  the 
recitalB.  and  which  are  aseertalnal>le  upon 
reaaonable  Inquiry  and  InvMtlgatiun. 
Tbe  deed  of  Phllyear  to  Shoemaker,  de- 
scribing Che  land  by  subdivision  of  a  quar- 
ter section,  giving  section,  township,  and 
range,  and  Black  creek  as  a  boundary  line, 
was  certainly  sufflclent  to  arrest  the  at- 
tention and  pot  Dpon  inquiry  any  one  who 

Digitized  by  Google 


Ala.)  JOHNSON 

liad  a  claliD  to  a  tract  of  land  eoirespond- 
3ng  with  this  description.  The  introduc- 
tion of  the  deed  from  Pbilyear  to  Shoe- 
maker wae  admissible  also  to  show  the 
•character  of  the  claim  and  extent  of  the 
actual  possession  of  the  defendant  ander 
bis  color  of  title.  Proof  that  the  land 
was  in  section  19,  towmiblp  17,  ranKW  8 
west,  and  that  Black  creek  divided  it,8afB- 
•clently  identified  the  land  to  enable  a  sar- 
veyor  to  locate  It.  Notice  of  anch  adverse 
holding  was  also  shown  by  open,  notori- 
ous, and  cuntinuons  claim  and  acts  of 
-ownershlpt  such  as  Indicated  to  all  the 
world  an  Independent  right,  and  from 
■socb  proof  the  law  conclusively  infers  the 
true  owner  had  notice  of  the  adverse 
linldtnir.  and  his  aeqTiteserace  for  10  years 
was  sufficient  to  toll  his  right  to  enter. 
The  introduction  In  evidenre  of  the  con- 
veyance of  the  mineral  rights  was  fol- 
lowed by  the  Introduction  of  the  deed  to 
the  land,  which  excepted  the  mineral  inter- 
•eat.  The  several  conreyances  thus  united 
In  the  defendants  the  entire  interest  con- 
veyed  byPbllyearto  Shoemaker.  We  And 
JIG  error  In  the  record.  Affirmed. 


LiAKB  View  Min.  A  MANur'o  Co.  v.  Hah^ 

N<»N. 

(Supreme  Court  of  Alabama.  Jane  23, 1801.) 
'S^niTr  JuRmncnoH— CoNBTBOonoiT  o*  a  Lbabx. 

A  lessee  cannot  maintain  a  bill  tar  the 
ooDStmctlon  of  a  mining  lease  a*  to  the  amount 

-ot  royalty  to  be  paid  by  him. 

Appeal  from  city  court  of  Btrmtngham; 
H.  A.  Hharpk.  Judge. 

Bill  by  the  Lake  View  Mining  &  Manu- 
facturing Company  for  the  construction 
-of  a  lease  made  by  defendaDt,  Hannon.  to 
■one  Miner,  assigned  by  him  to  one  Shea, 
and  by  the  latter  assigned  to  complain- 
tint.  The  bill  waa  dismissed  for  want  of 
-equity,  and  complainant  appeals.  Af- 
firmed. 

Hewitt.  WalkerA  Porter  and  TuUy  B. 
-Coratekt  Jr.,  fur  appellant. 

Stosb,  G.  J.  This  ease  seeks  to  raise 
two  qaeattons:  FIrat.  To  obtain  eqnlta* 

'ble  relief  from  what  Is  claimed  to  be  a 
penalty.  2  Story.  Eq.  Jar.  $$  1818-1316;  1 
Pom.  Eq.  Jur.  488,  434.  There  are  two 
reasons  why  we  need  not  consider  this 

-4ineetion:  (1)  It  is  uotralsed  Intheplead- 
Inga,  and  appears  only  in  the  argument  of 

•counsel;  (2)  there  does  not  appear  to  be 
any  qaeatlon  of  penalty  In  this  case,  la 
not  the  royalty  agreed  to  be  paid  llqnU 
dated  damages?  Powell  v.  Bnrrongha,  64 
Pa.  ft.  828;  Yonng  v.  White.  6  Watts, 

460;  Pearson  v.  WllllamB.26  Wend.  680.  A 
second  object  of  the  bill  is  clearly  set  forth 
In  its  averments.    It  was  to  obtain  a 

Indlclal  Interpretation  of  one  clanse  of  the 
ease  under  which  complainant  bdd  and 
occupied  mineral  lands  which  had  been  let 
to  rent  by  Hannon  to  Miner,  assigned  by 
him  to  Shea,  and  by  Shea  to  complainant. 
The  lease  was  a  letting  by  Hannon  of  the 
right  to  mine  certain  lands  for  iron  ore, 
to  continue  for  a  term  of  years:  Miner, 
the  lessee,  binding  himself  to  produce,  on 
an  average,  a  certain  number  of  tons  per 
-day.  and.  as  rent,  to  pay  an  agreed  royalty 
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per  ton,  to  be  paid  monthly.  The  ques- 
tion sought  to  be  raised  Is  one  of  simple 
l^al  right,  without  a  single  element  of 
trust  In  Its  composition.  In  2  Pom.  Eq. 
Jar.  6  1064.lt  Is  said:  "  Whenever  there  Is 
any  bona  ffde  doubt  as  to  the  true  mean- 
ing and  Intent  of  provisions  of  the  Instra- 
ment  creating  the  trost,  or  as  to  the  par* 
tfcniar  course  which  he  ought  to  pursue, 
the  trustee  Is  always  entitled  to  maintain 
a  suit  In  equity,  at  the  expense  of  the 
trust-estate,  and  obtain  a  judicial  con- 
struction of  the  Instrument,  and  direc- 
tions as  to  his  own  conduct."  1  Pom. 
Eq.  Jur.  S  852,  and  note;  8  Pom,  Eq.  Jur. 
8  I1S6;  2  Story,  Eg.  Jur.  {  1065  et  seq.  In 
Bowera  v.  Smith.  10  Paige,  183.  Chancellor 
W ALWOBTH  employed  this  language : 
"But  I  am  not  aware  of  any  case  In  which 
an  heir  at  law  erf  a  testator,  or  a  devisee, 
who  claims  a  merv  legal  estate  In  the  real 

groperty.  where  there  was  no  trust,  has 
een  allowed  to  come  Into  a  court  of  equi- 
ty for  the  mere  purpose  of  obtaining  a 
Judicial  construction  of  the  provisions  ol 
the  will.  Un  the  contrary,  the  decision  of 
such  legal  queations  belongs  exclusively 
to  the  courts  of  law,  exci^pt  when  they 
arise  incidentally  in  this  court  In  the  exer- 
cise of  Its  legitimate  powers,  or  where  *he 
court  has  obtained  Jurisdiction  of  the  case 
for  some  other  purpose."  in  Bailey  v. 
Brigga,  66  N.  Y.  407,  the  court  (Folobb, 
J.,  delivering  the  opinion)  said:  "It  la 
when  the  court  Is  moved  In  behalf  of  an 
executor,  trustee,  or  cwtnl  que  trust,  anc 
to  secure  a  correct  administration  of  the 
power  conferred  by  a  will,  that  Jurisdic- 
tion Is  had  to  give  a  construction  to  a 
doubtful  or  disputed  clause  In  a  will.  The 
Jurisdiction  is  Incidental  to  that  over 
trusts.  **  Yonmana  v.  Youmaus,  26  N.  J. 
Eq.  148;  Sellers  v.  Sellers,  86  Ala.  236; 
Trotter  v.  Blocker,  6  Port.  (Ala.)  269.  290. 
Counsel  have  referred  us  to  no  adjudged 
case  or  principle  In  a  text-book  which  sus- 
tains this  feature  of  the  bill,  and  we  have 
found  no  authorityfor  a  bill  to  obtain  the 
construction  of  a  contract  which  does  not 
raise  some  doubtful  question  In  the  admin* 
Istratlon  of  a  trnst.  In  some  of  its  varying 
forms.  The  bill  Is  without  equity. 
Affirmed. 


Johnson  t.  State. 
(Su/preme  Court  of  Alabama.   June  33, 18B1.) 
DitTDBBiNe  RauoiODS  AsssMBLT— Ikbtbuctiohs. 

Under  Code  Ala.  1880,  S  4088,  providing  that 
any  person  who  willfnlly  intemipts  or  disturbs 
any  assemblage  of  people,  met  for  religious  wor- 
ship, by  noise,  profaae  dlsoonrse,  etc.,  is  subject 
to  Indlotiiieiit,  one  who,  while  Intoxicated,  goes 
into  a  ohurdi  where  people  are  wonfafplng,  and 
uses  profane  language  in  a  low  tone,  thus  attract- 
ing the  attention  oiF  the  congregation  and  min- 
ister, bnt  not  interrupting  the  serrlces,  is  guilty 
of  the  otfeose,  and  it  is  proper  to  refuse  to  charge 
that  If  what  defendant  did  and  said  was  done 
heedlessly  or  carelessly,  without  thinking  of  the 
probable  consequenoes,  he  Is  not  guilty.  Dis- 
tinguishing Harrison  v.  State,  87  Ala.  154. 

Appeal  from  circuit  court,  Benry  coun- 
ty ;  .1.  M.  Carmicbabl,  Judge. 

Richard  Johnson  was  Indicted,  tried, 
and  convicted  for  willfully  interrupting 
and  disturbing  a  rellgluoB  assembly.  De- 
fendant appeaJfl.  Imne  waa^olned  on  the 

Digitized  by  GoOgIC 


540 


SOUTUJfiBK  BEPORTEB,  YoL.  9. 


(AbL 


ftlea  of  not  gnll^.  One  Ktrkland  teatlfled 
or  the  atate  that  within  12  months  before 
the  findtng  of  this  Indictment,  while  a 
sratfarrlng  of  people  had  assembled  at 
Oakey  Grove  Church  for  rellgloas  worship, 
the  defendant  came  Into  the  eald  charcb 
after  services  had  began,  and  sat  down  on 
a  bench ;  that  while  there  he  aald  "he  felt 
like  he  wanted  to  pray;"  and  that  he 
moved  from  the  bench  npon  which  he  was 
Bitting,  and  went  up  to  the  front  bench, 
npon  which  the  witness  was  sitting,  and 
sat  down,  and  said  that  "  be  could  pray  as 
well  as  Armstrong,  the  preacher,  nnd  that 
he  woeld  be  d— ^ned  If  he  would  not  do 
It."  Witness  told  defendant  "to  bnsh,  or 
they  mlg^t  find  a  bill  against  blm."  Ho 
replied:  "All  right.by  G—— d;  Jastas  you 
Ray ;  not  that  I  care. "  This  was  said  In  a 
low  tone,  and  little  above  a  whisper. 
While  he  wan  talking,  the  minister  con- 
ducting the  eervicee  looked  towards  the 
deTendant,  bat  did  not  stop  the  services  In 
any  way,  and  "some  of  the  congregation 
looked  towards  defendant  while  he  wa« 
talking;  and  while  the  preacher  was  pray- 
ing tbe  deftodant  also  prayed  in  a  low 
tone.  He  also  eang  when  the  congrega- 
tion sang."  Witness  considered  the  de- 
leudant  was  "pretty  drunk."  One  Barnes 
testlBed  that  he  was  one  of  the  ministers 
conducting  tbe  services  at  tbe  church 
where  the  defendant  was  charged  with 
having  disturbed  their  worship;  that  he 
beard  the  defendant  say  something,  but 
could  not  tdl  what  It  was;  that  be  looked 
towards  the  defendant,  but  did  not  stop 
the  services;  and  that  defendant  looked 
to  be  very  drunk.  The  defendant  Intro- 
daced  testimony  tending  to  show  that 
he  had  done  nothing  in  tiie  church  except 
move  from  one  bench  to  anntbei';  and 
tbat  be  looked  to  be  very  drank,  and  was 
drinking.  The  defendaut  testified  that 
"he  was  drinking  on  tbe  night  of  the  al> 
leged  disturbance;  that  he  wan  half 
drunk;  that  he  said  he  wanted  to  pray 
and  sing,  and  did  Join  the  congregation  In 
singing;  that  he  always  felt  like  praying 
when  be  was  drank,  and  prayed  both 
when  be  wa«  drank  and  when  be  was  not 
drank.**  This  was  all  the  evidence;  and 
the  court,  among  other  things,  charged 
the  jury,  ex  mero  motu,aa  follows:  "If 
they  believed  beyond  a  reasonable  doubt 
that  the  defendant  In  tbe  church-house 
was  half  drunk ;  that  he  Indulged  In  pro- 
fane discourse,  saying, '  I  can  pray  as  well 

as  the  preacher,  and  I  will  be  d  ned  If  I 

don't  do  it;*  nnd  this  resulted  in  disturb- 
ing tbe  congregation  met  for  worship,— 
then  the  defendant  is  guilty,  If  the  profane 
discoDrne  was  Indulged  in  willfully."  The 
defendant  excepted  to  the  giving  of  this 
charge,  and  to  the  refusal  of  the  court  tt> 
give  the  written  charge  asked  by  bim, 
which  appears  In  tbe  uiilnlon. 

Walker  Ji  Espy,  for  appellant.  Wm.  L. 
JdHFtta,  Atty.  Gen.,  for  tbe  State. 

Stone,  C.  J.  "Any  person  who  willfully 
Interrupts  or  disturbs  any  assemblage  of 
people,  met  for  religious  worship,  by  noise, 

Erofane  discourse,  rude  or  indecent  be- 
avior,"  etc.,  Is  subject  to  Indictment. 
Code  1886,  $  408S.  The  testimony  is  very 
clear  that  the  condact  andconrerKatlonof 


the  defendant  were  aaeli  as  tbat  th^r 
natural  tenden«r  was  to  disturb  one  or 
more  persons  who  had  amembled  for  pur- 

gnses  of  religious  worship.  Lancaster  v. 
tate,  5S  Ala.  S96.  The  defendant  reqaest- 
ed  the  court  to  ebargethejory '*tbat  If 
tbey  believed  from  tbe  evidence  tbat  what 
the  defendant  did  and  said  in  the  church 
on  the  night  on  which  he  la  chaif^ed  with 
having  distarbed  religious  worship  was 
done  and  said  heedlessly  or  recklessly,— 
that  Is.  ear^essly,— without  thinking  of 
tbe  probable  consequences  of  what  be  said 
and  did,  t.hey  will  find  the  defendant  not 
guilty."  This  chargewas  reused,  and  de- 
fendant excited.  We  suspect  this  charge 
was  asked  on  the  ampoeed  antbortty  ai 
Harrison  v.  State,  ft?  Ala.  IM,  and  the 
note  appended  to  section  4338  of  the  Code. 
This  is  a  misapprehension  of  this  coart'9 
ruling.  The  trial  eoort,  in  thiit  case,  bad 
instructed  the  Jury  that  they  could  convict 
If  the  disturbance  was  either  winfally  or 
recklessly  done.  This  conrt  ruled  that  the 
circuit  court  erred  in  giving  tbat  charge, 
becanne  Hie  atatnte  pualabed  only  a  will- 
tnl  dlatorbance.  We  drew  a  disHnetlon 
between  tbe  words  "  willful "  and  "reck- 
leBH,''and  held  tbat  reckleeeness  did  not 
necessarily  imply  willfulness.  A  grossly 
careless  act  may  be  characterised  as  reck- 
less, and  serious  consequences  may  result 
from  it;  yet  such  consequencee  would  not 
necessarily  be  willfully  brought  about. 
We.  In  Harrison's  Case,  simply  asserted 
that  the  word  *  reckless*  Is  not  the  syno- 
nym of  the  statutory  word  "willful,"  and 
therefor  the  circuit  court  erred  In  assert- 
ing disjunctively  that  it  was  enough  It  the 
disturbance  was  wllttally  or  recklessly 
done.  We  decided  tbat  there  might  be 
reekleasnees  without  wliUulnna.  We  are 
now  asked  to  declare  that.  If  thore  la  reck- 
lessness, there  cannot  be  wflMnlnesB.  We 
cannot  assent  to  this.  An  net  may  be 
careless,  heedless,  rasb,  recklem,  and  still 
be  willful.  We  think,  however,  that  this 
charge  might  well  have  been  refused  on 
another  ground.  There  was  not  a  sem- 
blance of  proof  from  which  any  inference 
could  be  drawn  that  d^todant's  condact 
was  the  result  of  mere  beedleimeaa  or 
carelessness.  What  he  said  and  did  were 
manifestly  intentional.  If  be  was  half 
drunk,  as  be  testified  be  was,  tbis  was  a 
reason  why  be  shonid  have  stayed  away 
from  tbe  church ;  not  an  excuse  for  d» 
tnrbing  the  worshipers  assembled  tban. 
Affirmed. 


Tbouas  t.  Statb. 
(SuprwHM  Otnvt  qf  AlaboMna.  June  St,  18&L) 

COVOXALHBHT  OT  PERSONi.L  FboFBRTT  —  Wu* 
COSSTITDTBB. 

tTiider  Code  Ala.  1886.  S  S83S,  providing 
that  "any  person  who,  •  •  *  for  the  purpose  or 
hindering,  delaying,  or  defrauding  any  Jotfaer] 
person  who  has  a  claim  under  any  •  •  •  hiw- 
inl  or  valid  olalna,  verb^  or  writteo,  •  •  • 
bnyB,  reoetvei,  or  cODoeals  aay  fpsrsewUl]  prop- 
erly, with  knowledf^  of  tbe  existeaoe  of  such 
claim,  must,  on  conviction,  be  punished  as  if  he 
bad  stolen  tbe  same, "  one  who  buys,  receives, 
and  leases  property  wtthont  knowledge  of  any 
claim,  and  uien  refuses  to  fnftmn  claimant  of  lis 
location,  is  not  gaili?  of  a  ooaoealiBent 
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Appeal  from  criminal  eonrt,  Pike  coon- 
iy;  WjLLiAic  H.  Parks.  Judfce. 

Wm.  L.  Martio,  A tXy.  Oea.,  lur  tbe  State. 

Stonb,  G.  J.  Defendant  was  proeecnted 
under  section  8880  of  tbe  Code  of  18S6.  The 
vriailnatlOK  teetimony  against  him  tend- 
ed to  show  that  one  Cameron  aold  some 
f  arultnre  to  UePtieraon  on  tbe  Installment 

{ilan,  the  title  to  the  famltare  to  remain 
n  Cameron,  the  aeller,  until  the  pnrcbase 
price  should  be  paid,  and  that  the  furni- 
ture bad  nut  been  paid  for  In  full ;  tbat 
MePherson  sold  and  delivered  tbefurnlture 
to  defendant,  and  tbat  defendant  had  let 
part  of  the  furniture  to  euine  one  else, 
whoae  name  la  not  dlselosed.  At  this 
atage,  Cameron,  learnlag  that  McPbereon 
bad  disposed  of  thefnrnlture  to  defendant, 
infuruied  the  latter  of  tbe  nature  of  his 
claim,  and  demanded  ItH  surrender  to  him. 
Tbe  testimony  tends  to  show  tbat  this 
was  tbe  firat  Information  Tbomas  bad 
that  the  famltare  was  not  fully  paid  for, 
or  ttaatCanwroD  had  anyelalm  tolt.  The 
defendant  refused  to  aurrender  the  furni- 
ture, saying  that  be  had  bought  it  from 
MePherson;  and  he  further  stated  be  had 
rented  it  (o  some  boys,  and  he  declined 
to  tell  where  it  was.  Cameron,  on  this 
state  of  (actSi  Instltnted'an  action  of  det- 
laoe  for  the  luralture,  and  also  tbe  war- 
rant which  originated  the  preaent  proae- 
CDtlon.  When  tbeofDcer  went  in  search  of 
tbe  fnmiture,  that  be  might  seise  it  under 
the  writ  In  detinue,  tbe  defendant  again 
deelioed  to  state  where  it  was.  Omit- 
ting such  portltms  of  tbe  statute  (Code, 
§^1835)  as  do  not  apply  to  thlacase.ltslan- 
guagela  that  "any  person  who,  •  •  » 
for  the  purpose  nl  hindering,  delaying, 
ordelraudlng  any  [other]  person  who  baa 
a  claim  thereto  under  any  *  •  *  law- 
fnl  or  valid  claim,  verbal  or  written, 
*  *  *  boys,  receives,  or  conceals  any 
[personal]  property,  with  knowledge  of 
tbe  existence  ut  such  claim,  must,  on  con- 
viction, be  punished  as  if  be  bad  stolen 
the  same."  It  will  be  perceived,  on  reading 
tbla  statute,  that,  to  constitute  tbe  olfenae 
it  intends  to  punlsb,  knowledge  of  the 
valid  claim  mast  preoede  the  act  ot  buy- 
ing, receiving,  or  concealing.  The  court 
gave  the  following  chance  to  tbe  Jury: 
"That  though  the  Jury  may  believe  from 
tbe  evl'ience  that  at  the  time  he  bought 
the  furniture,  and  at  the  time  be  rented  the 
same  out,  he  bad  no  knowledge  of  tbe 
claim  of  Cameron,  yet  If,  alter  Cameron 
bad  Informed  him  of  each  claloj.  be  refused 
to  tell  where  the  furniture  was,  or  give 
him  information  which  would  lead  to  Us 
discovery,  then  this  would  be  a  conceal- 
mmt,  although  he  bad  disposed  of  tbefur- 
nlture b^ore  such  knowledge  came  to 
him. "  There  was  exception  to  this 
cban^.  Tbe  word^conceal,"  In  this  stat- 
ate.  la  employed  in  its  primary  sense, — **to 
hide Iromsightor observation;  tosecrete; 
to  cover."  It  implies  some  act  done,  or 
procured  to  be  done,  which  is  Intended  to 
prevent  or  hinder  tbe  discovery  of  the 
thing  searched  for.  A  mere  failure  or  re- 
fusal to  give  Informatlou  Is  not  enough. 
II  it  were,  a  mere  stranger,  having  knowl- 
edge ol  the  wba«aboutB  of  property  to 
which  another  baa  a  claim*  and  refuslns 


to  disclose  it,  would  Incur  the  odium  at- 
tached to  this  statutory  crime.  Thecrim- 
Inal  court  erred  In  giving  tbla  charge. 
Bereraed  and  remanded. 


Harris  et  a/,  v.  Rttbsell.  et  a!. 
{Susireme  Court  ef  Alabama.  lEay87,1891.) 
WBOnnnn.  AnAOaMmn—FaAusuLaav  Cosvxt- 

AXOIS. 

1.  In  trOBpus  for  the  wrongful  attachment  of 
a  stock  of  gooos,  a  oomplaint  whicb  describes  the 
property  by  the  naiue,  s^le,  and  quantity  at  the 
alffereut  articles  Is  sulBcieut,  as  reasonable  cer- 
tainty la  all  that  Is  required. 

Z.  Where,  fc  trespass  afloat  two  different 
attachitifr  creditors  and  the  sureties  on  their  in- 
dMonifyiog  bonds,  the  sheriff's  returns  on  the 
writs  of  attachtnent  show  tbat  tho  attadimants 
were  levied  on  different  goods,  while  the  sheriff 
testifies  tbat  tbcv  were  levied  at  tbe  same  time 
on  the  same  goods,  it  is  for  tbe  Jury  to  determine 
whether  there  was  one  levy  on  all  the  eooda,  and 
whether  defendants  are  therefore  liable  as  Joint 
trespassers,  and  it  is  error  tor  the  Jodge  to  as- 
sume that  it  was  all  one  levy  on  tbe  same  goods. 

S.  In  trespaaa  by  tbe  parobaaen  of  the  stock 
of  goods  ot  an  insolvent  debtor  agalnat  his  cred- 
itors tnr  attaching  the  goods  after  they  ;rere 
transferred  to  plamtilb,  tbe  dehtor's  declara- 
tions made  after  tbe  sale,  and  not  in  the  presence 
of  the  purchasers,  are  Inadmissible  to  affect  their 
title. 

4.  The  fact  that  a  not*  repreaenting  a  bono 
Ade  debt  dne  from  ao  InBolvent  bears  usurious 
luterestdoesnotof  itself  avoid  a  tranaferof  prop- 
erty by  tbe  insolvent  to  tbe  holder  of  the  note  in 
payment  of  It,  unless  the  osurioos  interest  was 
allowed  and  received  for  the  purpose  of  fraudu- 
lent^ swetling  tbe  debt 

5.  Tbe  fact  that  a  draft  by  one  brother  on 
another,  in  favor  of  a  third,  Is  not  accepted  in 
writing  by  the  drawee,  as  rciqnired  by  Code  Ala. 
%  1766,  does  not  reader  void  a  transfer  of  im^>eity 
by  tbe  Brawee,  after  insolvency,  to  the  payee  in 

ament  of  the  draft.  If  the  drawee  was  in  fact 
3bted  to  tbe  drawer,  and  credited  the  amount 
of  the  draft  to  tbe  payee. 

6.  Where  the  question  Is  as  to  tbe  value  of  a 
clerk's  services,  with  whom  there  was  no  express 
oontraot,  evidence  as  to  what  oompensatlon  la 
paid  other  clerks  in  other  atores  is  inadmissible. 

7.  Where  an  insolvent  debtor  transfers  all  of 
his  property  to  his  brothers  in  payment  of  an- 
tecedent debts,  as  he  claims,  but,  as  claimed  by 
tbe  creditors,  in  the  execution  of  a  conspiracy  to 
defraud  them,  and  there  la  evidence  tending  to 
show  that  some  of  the  property  was  purchased 
for  oaah  Is  furtheranoe  of  me  scheme,  tbe  Jury 
should  be  Instructed  tbat  such  a  sale,  with  the 
intent  on  tbe  part  of  both  the  aeller  and  the  pur- 
chaser to  defraud  creditors,  is  void. 

8.  It  is  erroneous  to  charge  tbe  Jury  that,  the 
burden  beingon  plaintiffs  to  make  oat  tbelr  case, 
they  must  find  for  defendants.  If  they  are  In 
doubt  as  to  any  of  the  facets,  as  such  a  charge 
reqilres  the  Jury  to  be  certain  of  a  fact  beyond 
a  donbt  before  uiey  can  find  for  plaintiffs. 

Appeal  from  circuit  court,  Morgan  coun- 
ty; Jambs  B.  Head,  Judge. 

Action  by  George  R.  RuHsell  and  Thom- 
as A.  Raasell  against  Benjamin  P.  Harris, 
as  sheriff,  and  the  sureties  on  his  Indemni- 
fying bond,  to  recover  damages  for  tbe  al- 
leged wrongful  taking  of  certain  guode 
and  chattels  which  were  described  in  the 
complflint  by  name,  style,  and  quantity  of 
the  different  articles  so  taken.  The  de- 
fendant demurreil  to  the  complaint,  on 
the  ground  that  It  was  insnfficleut  In  law. 
In  that  the  description  of  the  property 
alleged  to  have  been  wron^ully  taken 
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waB  too  VBSSoe,  ancertaln,  and  Indefinite. 
The  coort  overruled  thiB  demurrer.  Is- 
sue was  thereupon  Joined  upon  the  plea  of 
the  general  leane  and  upon  the  plea  of 
juBtlflcatlon  under  l^al  process.  The 
main  facts  are  Babstnntlally  as  follows: 
Uurlnff  all  of  the  time  Involved  in  this 
suit  there  were  five  brothers  who  fljcure 
In  the  controversy.  E.  J.  Rwmll,  John 
M.  Russell,  W.  B.  Bossell,  G.  R.  Ruaaell. 
and  Thomas  A.  Rossell,  the  latter  two  as 
plaintiffs.  Soon  after  the  war,  Russell 
Bros.,  composed  of  E.  J.  Bassell  and  J. 
M.  RuHsell,  did  a  mercantile  boslneBa  In 
Athens.  This  firm  was  succeeded  In  1874 
by  E.J.  Raaeell  &  Co., the  latter  firm  belni{ 
ci>mpoBed  of  said  E.  J.  Rasaelt  and  one 
John  McAllister.  On  January  1. 1878.  this 
latter  firm  was  succeeded  by  E.  J.  Rnssell 
A  Bro.,  composed  of  E.  J.  Russ^l  and 
Geoi^e  R.  Bustiell,  the  latter  having  pur* 
chased  the  interest  in  the  firm  of  E.  J. 
Russell  &  Co.  of  John  McAllister.  On  Jan* 
nery  1, 1880,  the  firm  of  E.  J.  Rassell  ft 
Bro.  was  succeeded  by  E.  J.  Ras>jell.  who 
bought  oat  the  interest  of  George  R.  Rus- 
sell, giving  his  note,  bearing  Interest  at 
10  per  cent.,  therefor,  and  he  conducted 
the  husinesB  alone.  While  E.  J.  Russell 
thus  carried  on  the  mercantile  business 
aUme,  he  Incurred  many  debts,  and  on 
January  2, 1882,  and  tor  days  thereafter, 
several  of  his  creditors  placed  thetr  claims 
in  the  hands  of  attorneys  In  Athens  for 
collection.  It  was  contended  that  £.  J. 
JtusBell  was  then  In  falling  circumstances. 
While  said  claims  of  the  creditors  of  E.  J. 
Kussell  were  In  the  bands  of  attorneys  for 
collection,  and  while  said  £.  J.  Russell 
was  being  pressed  for  the  settlement  of 
said  claims,  on  Febraary  7. 1882,  be  trans- 
ferred all  his  stock  of  goods  and  bnsiness 
to  the  ptalntlOB,  George  R.  and  Thomas 
A.  Russell,  and  also  transferred  some  of 
the  claims  held  against  his  debtors  to  an- 
other one  of  his  brothers  for  oioney  paid 
in  i-ash.  These  transfers  were  made  on 
the  evening  of  the  7th  of  February,  1883, 
and  during  that  night  E.  J.  Russell,  with 
the  aid  of  some  of  his  brothers,  wrote  no- 
tices to  bis  several  debtors  thattbelrro. 
Hpectlve  Indebtedness  had  been  transferred 
to  certain  ones  of  his  brothers,  naming 
them,  and  thrae  notices  were  sent  to  his 
debtors.  The  note  of  said  £.  J.  Russell 
to  George  R.  Russell,  which  formed  the 
consideration  of  the  joint  transfer  to  the 
latter  of  the  former's  stock  of  goods,  was 
based  upon  the  alleged  sale  of  January  1, 
18H0.  of  George  R.  RuBsetl's  interest  in  the 
firm  of  E.  J.  Russell  &  Bro.,  to  said  £.  J. 
Russell.  The  claim  of  Thomas  A.  Russell, 
which  formed  the  consideration  of  his  in- 
terest In  the  joint  transfer  to  him  and 
George  B.  Russell  by  E.  J.  Russell,  was 
founded  upon  the  latter'a  indebtedness  to 
Thomas  A.  Russell  for  wages  as  book- 
keeper and  clerk  from  the  middle  of  June, 
1881, to  February  7, 1882. at f 76  per  month; 
and  also  E.  J.  RuBseH'sllablllty  on  a  draft 
drawn  by  W.  B.  Russell  on  said  E.  J. 
Russell  in  favor  of  Thomas  A.  Kussel  as  a 
bridal  present  to  him  on  the  night  of  his 
marriage.  In  February,  1881.  It  was  also 
in  evidence  that,  prior  to  the  above  em- 

Sloyment,  Thomas  A.  bad  clerked  for  E, 
.  lor  9600  «  year.  This  transfer  ol  B.  J. 
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Buesell's  mercantile  business  to  the  plain- 
tiffs was  published  in  the  newspapers  oa 
February  8th,  the  morning  after  It  oc- 
curred. On  February  9, 1882,  Fetchheimer 
&  Co..  Carter  Bros.  &  Co.,  and  Flte  & 
James  made  affidavita,  gave  bond,  and 
had  ancillary  attachments  issued  agalnat 
E.  J.  Russsll,  on  the  gronnd  that  he  had 
Irandnlently  dlsposecr  of  bis  property. 
The  writs  In  favor  of  Flte  ft  James  and 
Carter  Bros,  ft  Co.  went  Into  the  hands  of 
the  defendant  Benjamin  P.  Harris,  aa 
sheriff,  about  noon.  February  9th ;  and, 
after  being  Indemnified  by  bond  given  by 
each  of  the  attaching  creditors  with  the 
other  d^udanta,  C.  N.  Ralaler  and  It.  A. 
McClellan,  as  sureties,  aaid  Harris,  a» 
sheriff,  mads  the  levy  of  each  of  the  writs 
of  attachment  upon  the  stock  of  goods  In 
controversy,  which  was  then  In  the  poa* 
session  of  the  plaintiffs.  The  attachment 
of  Fetchheimer  ft  Co.  being  afterwards  de- 
livered to  the  sheriff,  he,  being  indemnified 
by  bond  with  the  d^endant  Ralsler  as  tb» 
only  surety  thereon,  made  the  levy  there- 
of some  days  afterwards  on  the  said 
goods.  In  the  transfer  of  the  goods  the- 
alleged  consideration  was  98,912of  Indebt- 
edness, of  which  George  R.  Knsseil  had  two- 
thirds  interest,  and  Thomas  A.  Russell 
one-third  interest.  The  plalntlOs  contend- 
ed that  this  was  the  tme  valuation  ol  the- 
goods  so  transferred,  while  tlie  defend- 
ants contended  that  the  goods  were  not 
worth  over  92,600,  and  it  is  shown  that, 
at  the  sheriff's  sale,  they  brought  only 
about  $2,100.  It  was  In  evidence  that  up- 
to  the  time  of  the  levy  of  tbe  attachments 
there  was  no  visible  change  of  posaesHloD 
of  the  stock  ot  goods.  Plaintlfia  bad 
opened  no  new  books,  tatred  no  new 
clerks,  bad  made  no  sales  on  their  own 
account,  rented  no  store-honse,  and  bod 
turned  ofl  no  clerks.  It  was  also  In  evi- 
dence that,  at  tbe  time  W.  B.  Russell  gave 
the  draft  on  E.  J  Russell  for  91.000  to 
Thomas  A.  Rtiasell,  the  said  draft  was  not 
accepted  In  writing  by  E.  J.  Russell;  but 
that  Thomas  A.  Rusaeirs  account  was 
credited  with  the  amount  of  the  draft. 
Thomas  A.  Russell  was  book-keeper  and 
clerk  lor  E.  J.  Bussdl,  and  when  the 
books  were  Introdnced  In  evidence  tbera 
were  certain  scratches  and  erasures  In  bis 
account,  which  he  undertook  to  explain  by 
saying  that  tlie  erasures  were  made  to 
correct  certain  erroneous  entries.  It  was 
also  Inevldencethat  the  plaintiff  George  R. 
Russell  was  present  during  a  cottTersatloD 
between  £.  J.  Russell  and  the  attorney  of 
tbe  attaching  creditors  on  tbe  day  btfore 
the  attachments  were  issued,  In  which 
said  E.  J.  Russell  said  that  these  creditors 
held  tbe  largest  claim  against  blm  and 
that  if  these  debts  could  be  settled  be 
would  be  able  to  handle  the  other  smaller 
debts  be  owed;  and  that  George  R.RnsBeU 
took  no  part  in  this  conversation,  and 
made  no  objection  to  these  repressntationa 
made  by  E.  J.  Russell. 

The  defendant  requested,  among  others^ 
the  following  written  charges,  and  sepa- 
rately excepted  to  the  eourt's  rrtusal  to 
give  each  of  the  charges  tui  asked  by  them : 

(1>  "If  tbe  consideration  paid  lor  the 
stock  of  goods  and  merchandise  by  George 
B.  andTboe.  A.  Russell  wot  mtlre  and  on- 
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dlcMble,  and  aaaiiouB  loterest  entered  In- 
to It,  and  In  eacb  of  thedebts  they  paid  for 
the  property,  they  cannot  be  regarded  as 
boBtt  Ode  purchasers  of  ench  property,  as 
aKaioet  thft  pr^xtstlat^Ziona  Ode  creditors 
of  K.  J.  Hussell;  and  It  tbe  Jury  find  that 
each  of  the  debts  surrendered  by  Geo.  R. 
Itassell  and  T.  A.  Rassell  to  £.  J.  Rnwell, 
In  payment  of  said  Interest,  Is  so  tainted 
with  asnry,  and  their  claim  to  tbe  proper- 
ty la  based  upon  such  debts,  then  the  sher- 
iff cannot  be  ref^arded  as  a  trespasser  In 
seizing  the  safd  property,  nnder  attach- 
ments against  E.  J.  RusaeH.  based  upon 
bona  Sdp  debts  due  to  pre-existing  credit- 
ors; and,  i(  the  Jury  so  find  the  facts,  their 
Terdict  most  be  for  the  defeodaDts.** 

(2)  "If  the  Jury  find  that  tbe  claim  to 
the  property  selxed  by  the  sheriff  wan 
bought  and  paid  for  by  two  debts  of  E.  J. 
RosHdJ.andthatearh  of  said  debts  had  in- 
cluded therein  usurious  Interest,  thea  the 
plaintiffs  cannot  recover  against  the  de- 
fendant for  the  seizure  of  said  property 
under  the  attachments  Introduced  In  evi- 
dence, II  the  debts  upon  which  tbe  attach- 
ments Issued  exlated  before  thealleged  sale 
and  transfer  of  the  property  to  the  plaln- 
tltfa. » 

(3)  "If  the  Jury  6nd  from  the  evidence 
that  the  debts  owing  by  E.  J.RuBBclIto 
Carter  Bros.  &  Co.  and  to  Fitett  James 
were  in  existence  before  and  at  the  7th  day 
of  February.  1882,  and  that  at  and  before 
the  7th  day  of  February,  the  said  E. 
J.  Ruseell  was  unable  to  pay  his  debts, 
mod  Oeo.  R.  and  T.  A.  Rnseell  knew  of,  or 
had  good  reason  to  believe,  that  such 
facta  existed,  and  If  tbe  Jury  further  find 
that  on  tbe  7tb  day  of  February,  1882, 
said  Oeo.  R.  Rassell  and  T.  A.  Russell 
bought  erf  aald  E.  J.  Russell  all  his  stock 
of  goods  In  his  store  at  Athens,  Ala.,  for 
an  allwed  consideration  of  98,912,  or 
about  that  amount,  and  said  considera- 
tion was  paid  for  In  debts  alleged  to  be 
due  to  them  by  E.  J.  Russell,  and  that 
each  of  said  debts  was  cumponed  of  an 
actuHl  Indebteflness.  with  Interest  thereon 
at  ten  per  cent,  per  annum  added  and  In- 
cluded therein*— then  the  plaintiffs  were 
not  bona  Ode  piirchasen  of  said  goods  as 
against  the  said  Carter  Bros,  ft  Cr>.  and 
Fite  A  James,  and  if  the  said  goods  were 
8elz4-d  by  the  defendant  Harris  as  sberlfT, 
DDder  attachments  In  favor  of  said  Carter 
Bros.  &  Co.  and  Flte  &  James,  then  the 
said  sheriff  did  not  commit  a  trespass  In 
seizing  said  goods ;  and  upon  these  facts. 
If  the  Jury  believe  them  to  be  true,  their 
verdict  most  be  for  defendants. 

(5)  "If  the  Jury  find  from  the  evidence 
that  on  the  day,  or  the  day  before,  the  al- 
leged purchase  of  these  goods  by  plaintiffs, 
George  R.  Russell,  one  of  the  plaintiffs, 
heard  E.  J.  Rnssell  tell  the  attorney  of 
these  creditors,  who  afterwards  sued  out 
attacfamenta  against  B.  J.  Russell,  In  a 
conversation  In  which  E.  J.  Russell,  O.  R. 
Ruseell,  and  tbe  attorneys  were  engaged, 
that  tbe  debts  of  these  creditors  were  the 
largest  that  he  (E.  J.  Russell)  owed,  and 
that  If  he  had  these  debts  settled  or  car- 
ried over  he  could  handle  the  other  little 
debts  that  he  owed;  and  If  yon  find  fur- 
ther that  the  detvts  i>f  said  creditors  so  re- 
ferred wen  for  about  91>420,  •900,  and 


9800,  reopectlvely ;  and  II  yon  find,  farther, 
that  Qeorge  R.  Russell  acquiesced  In  tht» 
statement  of  E-  J.  Russell,  and  said  noth- 
ing about  a  dehtof  overfS.OOO,  largerthan 
any  or  all  of  those  spoken  of,  and  which 
he  knew  were  claims  he  then  had  against 
£.  J.  RuBsell;  and  If  you  find,  further,  that 
the  conduct  and  acquiescence  of  George  R. 
Russell  on  tbhi  occasion  waa  calculated  to 
and  did  mislead  the  attorneys  of  these 
creditors,  acting  for  them,  and  Impressed 
them  that  he  bad  no  such  debts  aa  Is  here 
setup  by  GreorgeR.  Russell  as  consideration 
for  tbe  purchase  of  these  goods,  and  that 
these  attorneys  acted  In  whole  or  In  part 
upon  and  as  Influenced  by  this  silence  and 
acquiescence  and  conduct  of  Oeo.  B.  In 
getting  out  these  attachments  and  pnt- 
tmg  tliera  on  these  goods,— then  the  salft 
George  R.  Russell  Is  estopped,  and  yon  mnst 
find  for  the  defendants." 

(21)  "That  It  Is  not  necessary  that  the 
Intent  to  hinder,  delay,  or  defraud  shoulfl 
be  proven  by  positive  and  direct  evidence, 
but  It  may  be  proven  by  tbe  tacts  and  olr- 
camstanees  la  evidence ;  and,lfsueh  Intent 
Is  proven  by  such  facts  and  clrcnmstancea 
to  the  reasonable  satisfaction  of  the  Jury, 
thenthesale  of  E,  J.  Russell  to  George  and 
T.  A.  Russell  Is  void,  and  the  jury  should 
find  for  the  defendants." 

(28)  "If  the  Jury  believe  that  E.J.Rus- 
sell pcUd  any  substantial  part  of  the  oX- 
l^ceddebtofTboa.  A.  Russell  with  gooda 
that  belonged  to  the  stock  of  E.  J.  Russell 
ft  Bro.,  and  If  you  farther  believe  that  at 
that  time  the  firm  of  £.  J.  Bussell  ft  Bro» 
was  insol  vent,  then  you  must  find  for  the 
defendant. " 

(25)  you  find  that  the  firm  of  E.J. 
Russell  ft  Bro.  was  Insolvent  when  E.  J. 
Russell  bought  George  R.  Rnssell  out  anit 
gave  blm  the  note  of  January  1, 1880,  tho.n 
George  R.  Russell  had  nothing  In  tbe  flriii 
he  could  sell  E.  ^.  Rnss^Uand  consequent- 
ly the  note  E.  J.  Russell  gave  George  R. 
Russell  at  that  time  was  founded  In  a  vlo* 
latlon  of  the  settled  policy  of  the  law  la 
favor  of  partnership  creditors,  and  is  not 
a  2)oi)A  flde  debt;  and  If  this  note  bought 
the  goods  in  large  part,  tb»  you  must 
find  fiir  the  defendants. " 

(20)  "Ifyou  flndthatthedraft  drawn  by 
W.  B.  Russell  on  £.  J.  Russell  in  favor  ot 
Thomas  A.  Russell  on  February  1,  1881, 
waa  not  accepted  in  writing,  then  It  Is  not 
binding  on  E.  J.  Roesell,  and  he  owea 
Thomas  A.  Russell  nothing  thereon ;  and 
If  this  draft  entered  into  the  purchase  of 
the  goods  at  Its  nominal  value,  you  must 
find  for  the  defendants. " 

(28)  "If  yon  believe  the  evidence  In  this 
case,  you  must  find  for  the  defendants." 

(81)  "Ifyou  find  that  10  per  cent.  Inter- 
est was  Included  In  tbe  debt  with  which 
George  R.  Russell  bought  the  goods,  from 
1874  to  February  7.1882,  then  yon  may 
look  to  this  fact  to  see  whether  the  debt, 
or  a  material  part  of  It,  was  bona  Ode. " 

(SSl  "If  yon  find  that  there  are  circum- 
stances of  suspicion  connected  with  the- 
saJe  of  tbe  goods,  the  evidence  of  the  par- 
tieft  engaged  In  the  sale  is  tobavebnt  little- 
weight  with  tbe  Jury,  unless  it  Is  consist- 
ent with  the  various  circumstances  sur- 
ronndlng  this  transaction. " 

(46)  "  U  the  plaintiffs,  after  getting  theii 
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■alleged  debts  paid  1»y  taklnfc  the  atock  (rf 
jKuoda,  then,  till  lute  at  night,  aided  and 
jisMisted  E.  J.HQBsell  to  make  way  with 
toe  balance  or  a  purtion  uf  the  balance  of 
feis  property,  with  the  Intent,  participated 
in  by  them,  to  binder,  delay,  or  defraud 
liifi  creditors,  then  yon  matit  find  lor  the 
•deteDdaata." 

(43)  "Jt  devolvea  on  the  plalntlOs  to 
make  plain,  clear,  and  aatlafactory  the 
«onHlderatlun  ol  thepurchaae  ol  thefcoodSf 
«nd.  If  there  la  doubt  or  uncertainty  as  to 
tbia,  then  you  must  find  tor  the  defend- 
antR. " 

(49)  "Fraud  la  generally  ae<;ompanled 
with  a  secret  trust,  and  hence  the  creditor 
must  UBualiy  select  a  person  in  whom  he 
can  repoHP  a  secret  eonfldence.  The  senti- 
fiieuta  uf  aHectlon  commonly  generate  this 
couiideDce,  and  often  prompt  relatives  to 
provide  for  each  other  at  the  expense  of 
Just  rradftors.  They  ara  the  peraona  with 
-whom  a  secret  trust  la  likely  to  exist. 
Any  relation  which  girea  rise  to  con&- 
•denee.  though  not  a  badge  of  fraud, 
stren^heQB  the  presumption  that  may 
arise  from  other  circumstances.  When  the 
fcrautor  and  granteee  are  brothers,  the 
pai-ties  are  held  to  a  stricter  proof  of  the 
consideration  and  of  tlie  lalrnesa  of  the 
transaction." 

(50)  '*]t  the  Jury  believe  from  the  evl- 
4lence  that  £.  J.  BaKaell.  W.  B.  Ru^seU, 
-George  R.  KuBsell,  and  Thomas  A.  Rus- 
«eli  made  a  combination  in  January,  1882, 
to  transfer  all  the  property  uf  £.  J.  Riw- 
iiell  to  his  kinsfolk,  with  the  Intent  to  hin* 
«ler,  delay,  or  defraud  Ills  creditors,  or  any 
of  them,  and  with  auch  commun  purfwae 
the  said  £.  J.  BuBaell  did,  from  the  2d  of 
January  to  the  7th  of  February,  1882,  on 
-different  days  between  those  dates,  trans- 
fer bis  cbosee  in  action  and  mortgage 
•debts,  and  all  his  stock  of  goods  at  bis 
■tore,  to  the  iriaiutltfs  Id  this  action,  and 
nil  this  waa  done  with  the  commun  pur- 
pose, entered  Into  by  the  said  £.  J.Rus* 
-sell,  Vf.  B.  Rnasell.  iieo.  B.  RusiieU,  and 
Tbomaa  A.Buseell,  then  the  whole  series  ol 
■transactloaB  occurring  between  the  dates 
above  named  are,  in  the  law,  to  be  regard- 
ed as  one  transaction;  and  if  the  motives 
of  the  aaid  parties  were  to  binder  or  delay 
the  creditors  of  £.  J.  Rufseil,  then  the  fact 
that  the  goods  were  sold  to  George B.  and 
Thomas  A.  Busaell  In  absolute  discharge 
of  /)ona  0de  debts  would  not  make  them 
bona  Sde  purchasers  of  the  goods,  and 
the  verdict  must  be  for  the  defendants. " 

(51)  "Generally  the  first  effort  of  a  man 
who  intends  to  commit  a  fraud  Is  to 
throw  a  veil  over  the  transaction,  to 
shield  It  against  assault,  and  bathe  all  at- 
tempts at  detection.  No  man  willingly 
furnishes  tbeeTldenceof  his  own  turpitude. 
Fraud  is,  for  this  reason,  rarely  perpe- 
trated oi>enly  and,ln  broad  daylight  It 
is  committed  In  secret,  and  privately,  and 
usually  hedged  in  and  surrounded  by  all 
the  guards  which  can  be  invoked  to  pre- 
vent discovery  and  exposure.  Its  opera- 
tions are  frequently  circultousand  difficult 
of  detection.  U  is  therefore  nsuallyeacab- 
lisbed  by  drcnmstanMat  evidence." 

(.~)2)  "If  the  proof  shows  that  the  plain- 
tiff Tbofl.  A.  RusMell  had  previously  been 
.in  the  employ  ol  £.  J.  Russell  at  a  salary 


of  $500  a  year,  or  $41.66  per  month,  and 
a  few  months  later  entered  his  employ  in 
a  similar  service,  without  any  new  con- 
tract as  to  araoQttt  he  was  to  receive  for 
hie  aervlces,  the  presumption  would  be 
that  the  previously  existing  contract  as  to 
service  continued. 

(54)  "That  the  draft  tor  91,000.  bearing 
date  the  let  day  of  February,  IS81.  drawn 
by  W.  B.  RuHstai  on  £.  J.  Russell  In  favor 
of  T.  A.  Russell  was  never  accepted  by  £. 
J.  Russell  in  writing,  and  it  never  created 
any  legal  liability  apon  S.  J.  RnaselU  and 
that  It  could  not  constitate  any  valid  con- 
slderation  for  the  sale  of  the  gooda  to 
George  B.  Busaell. " 

(57)  "If  you  believe  from  the  evidence  in 
this  case  that  from  early  in  January  to 
Fettruary  7, 18S2,  E.  J.  Russell  was  largdy 
indebted  and  insolvent,  and  was  being 

aressed  by  some  of  bis  creditors;  that  dur- 
ig  that  time  ha  transferred  to  John  M. 
Basaell  accounts,  notea,  mortgages,  and  a 
stock  of  goods,  a  considerable  part  d 
them  forcaHh;  that  during  that  time  he 
(E.  J.  Russell)  transferred  to  Vf.  B.  Rua> 
sell  aconsiderableamount  of  claims,  with- 
out a  clearly  established  conslde-ratlon; 
that  during  that  time  the  plaintiffs  were 
in  the  employment  of  E.  J.  Russell,  and 
that  John  M.  Russell  stayed  In  the  office 
of  E.  J.  Russell,  and  W.  B.Bussell  was  fre- 
quently there;  that  on  the  evening  of  Feb- 
ruary 7, 1882,  E.  J.  Russell  sold  his  stock 
of  goods  to  the  plaintiffs,  nobody  outside 
of  the  family  connection  being  informed  of 
it  till  the  appearance  of  the  newspaper 
the  next  evening;  that  the  plaintlffa 
opened  no  books,  hired  no  clerks,  engaged 
no  house,  and  sold  no  goode,although  tiie 
nttachmente  were  not  levied  on  the  xoods 
till  February  9, 1882;  that  on  tlie  night  of 
February  7, 1882,  while  some  of  E.  J.  Rus- 
sell's creditors  were  getting  out  Kamish- 
ments  against  some  of  E.  J.Bussell's  debt- 
ors, the  platutltfa  and  E.  J.  Bussell  and  W. 
B.  BussBil|tbe  latter  just  from  a  visit  to 
John  M.  Rnssell,  dose  by,  met  at  E.  J. 
BuBsell's  otUce,  dtscuNsed  the  garnishment 
proceedings  then  going  on  with  lights  in 
the  court-house  In  sight,  aud  engaged  till 
ten  or  eleven  o'clock  that  night  in  draw- 
ing up  notices  to  many  of  E.  J.  Buatjell's 
debtors;  that  various  jpenaonH,  among 
them  some  of  bfs  (E.  J.  Bnsseirs)  broth- 
ers, held  the  claims  they  owed  him,  some 
of  these  notices  being  sent  off  early  next 
morning  by  a  idessenger  prevloutily  pro- 
vided for  the  purpose  by  W.  B.  Bussell; 
aud  the  plaintiffs  E.  J.  BusBell,  John  M. 
Bussell,  and  W.  B.  Bussell  had  knowledge 
of  or  reason  to  audpect  all  these  tbingB,— 
the  jury  may  Infer  therefrom.  In  connec- 
tion with  all  the  evidence  in  the  case,  that 
from  early  In  January  to  February  7,18!j2, 
there  was  a  common  purpose,  shared  in 
by  all  of  them,  to  sell  or  aaslgn  property 
of  E.  J.  Russell  to  binder,  delay,  or  defraud 
his  creditors,  or  someof  them;  and,  if  you 
should  come  to  that  conclusion,  then,  if 
you  should  find  that  E.  J.  Russell  sold  or 
transferred  during  thattime any  accounts, 
notes,  or  goods  to  either  of  his  brothers, 
John  M.  Russell,  W.  B.  Russell,  or  either 
of  the  plaintiffs,  for  caah,  or  without  a 
bona,  Sde  consideration,  then  you  must 
find  for  the  defendants. " 
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There  was  IndKment  for  plaintiffs,  and 
the  delendante  appeal. 

Tbos.  H.  W&tta  ajid  R.  A.  McClvllao,  for 
appellants.  Humea  dk  Shettby  and  W.  R. 
Fruncta,  tor  appellees. 

Clopton.J.  Thecomplalntdescrlbeetbe 
property  by  the  name,  style,  and  quanti- 
ty of  the  different  articles  of  goods  alleged 
to  have  lieen  taken,  which  are  numerous, 
and  Buch  as  usually  compose  a  stock  of 
general  merchaodlse.  Id  cases  where  it  Is 
difficult  to  give  such  particular  description 
as  would  enable  a  person  to  identify  and 
distlnKuiHb  the  property  by  inspection, 
sach  Keneral  description  has  been  held  suf- 
flciently  certain  in  an  action  of  detinue. 
HayooB  v.  Crutchfield.  7  Ala.  189;  Thomp- 
son T.  Pearce,  49  Ala.  210.  In  trespass, 
where  damages  only  are  I'ecoverable,  less 
certainty  and  particularity  ot  description 
Is  required  than  In  detinue,  where  specific 
property  Is  sued  fur.  David  v.  David,  66 
Ala.  13!).  The  complaint  describes  the 
property  with  reasonablecertainty,  which 
is  alt  that  Is  required.  Appellees  bring 
the  action  against  the  sheriff  and  thesui'e- 
tii's  (in  the  Indemnifying  bouds,  for  levy- 
in;?  OD  the  goods  under  attachments 
af^ainst  E.  J.  Russell,  as  bis  property. 
Two  attachments,  one  In  favor  of  Carter 
Broa,  &  Co.,  and  the  other  In  favor  of  FIte 
&  James,  andtheindemnlfylng  bonds  were 
introduced  In  evidence.  In  order  to  show 
a  joint  trespass,  it  became  necessary  for 
the  plaintiffs  to  prove  tliat  the  attach- 
ments were  levied  on  all  the  goods  men- 
tioned in  the  comploint  at  the  same  time 
and  by  the  same  officer.  It  having  been 
shown  tliat  a  portion  ot  the  goods  were 
in  the  lower,  and  a  portion  In  the  upper, 
story  ot  the  store-house,  a  contested  ques- 
tion arose  whether  the  attachments  were 
levied  on  all  the  Koods  in  both  stories  at 
tlie  snme  time.  On  thequestion  being  pro- 
pounded to  the  sheriff  on  his  redirect  ex- 
amination, "How  long  after  you  made 
the  levy  on  the  goods  on  the  lower  floor 
before  you  found  the  other  goods  up 
stairs? "  the  presiding  ludge  observed 
"  that  is  immaterlal,~It  Is  all  one  levy  on 
all  the  goods  In  the  store."  The  evidence 
as  to  the  levies  conHlsted  of  the  oral  testi- 
mony of  the  sheriff  and  the  indorsements 
on  the  attachments.  The  sheriff  testified 
that  on  the  day  the  attachmmta  were 
iaaoed  he  levied  them  on  the  goods  on  the 
lower  floor,  and  not  on  those  on  the  up- 
per floor;  aud.  In  answer  to  questions 
propounded  by  the  Judge,  he  further  stat- 
ed that  after  making  the  levy  he  com- 
menced taking  an  inventory,  which  occu- 
pled  several  days.  Having  been  Informed 
on  the  next  or  second  day  thereafter  that 
there  were  Koods  up-stalra,  when  the  in- 
ventory of  those  below  was  completed,  he 
proceeded  to  Inventory  those  above;  and 
that  an  attachment,  sued  out  by  another 
creditor,  having  come  into  his  hands  fn 
the  mean  time,  all  three  were  levied  on  alt 
the  Koods,  and  they  were  boxed  and  re- 
moved. It  there  were  no  other  evidence, 
tbts  might  be  regarded  as  a  simultaneous 
levy  ot  the  two  attachments  on  all  the 
sooda.  But  on  each  ot  the  writs  of  attuch- 
ment  there  appears  an  indorsement  of  a 
teT7  on  the  entire  stock  ol  goods  in  the 
T. 980.110.16— 35 


store-house,  signed  In  the  name  of  the 
sheriff,  under  date  of  February  fl,  1882, 
across  which  luk-marks  are  drawn  pur- 
porting erasure.  The  sheriff  testified  that 
this  entry  was  made  by  hla  authority, 
and  In  accordance  with  what  h«  had  done. 
There  also  appears  on  each  attachment 
the  indorsement  of  a  levy,  as  made  Febru- 
ary 9,  1882,  f>n  the  goods,  a  list  of  which 
is  attached  as  Exhibit.  A  to  the  attach- 
ment in  favor  of  FIte  &  James,  and  Exhib- 
it B  to  the  attachment  In  favor  of  Carter 
Bros.  &  Co.,  also  signed  in  the  name  of  the 
sheriff  under  date  of  March  2, 1882.  These 
lists  contain  different  goods.  As  to  this 
entry  the  sheriff  testified  that  he  did  not 
know  who  made  it.  The  second  indorse- 
ment was  made  before  the  return  of  the 
attachments  to  the  court  from  which  they 
issued.  The  return  Is  not  final,  and  the 
sheriff  may  amend  the  entry  In  any  man- 
ner he  may  deem  proper  while  the  writ  ie 
in  bis  control.  After  being  returned,  it  be- 
comes a  matter  of  record,  and  cannot  be 
amended  without  permis»Hion  of  tlie 
court.  Welsh  v.  Joy,  13  Pick.  477;  Nelson 
V.  Cook,  19  III.  440;  Freem.  Ex*ns,  $  358. 
The  Indorsements  on  the  attachments, 
when  returned,  prima  /ac/eshowa  levy  on 
different  goods.  The  bond  ot  indemnity 
Iwing  given  to  Induce  the  officer  to  make 
a  levy,  the  snretles  thereon.  It  the  levy  be 
wrongful,  are  liable  as  Joint  trespassers 
with  the  sheriff,  only  as  to  the  property 
on  which  the  particular  attachmentls  lev- 
led  ;  and  If  the  attachments  were  levied 
on  different  goods,  though  the  same  per- 
sons may  be  the  sureties  on  both  bonds, 
a  single  action  cannot  be  maintained 
against  them  and  the  sheriff  for  Joint  tres- 
pass as  to  ail  the  pruperty  on  which  each 
attachment  was  levied.  There  must  be  ei- 
m  ultaneous  levy  uf  both  on  the  same  prop- 
erty, at  the  same  time,  and  by  the  same 
officer.  »parkman  v.  Swift,  81  Ala.  231,  8 
South.  Rep.  160:  Harmon  v.McRae,  (Ala.) 
8  South.  Rep.  548.  It,  however,  both  at- 
tachments were  In  tact  levied  on  all  the 
goods,  and  they  were  seised  at  the  same 
time,  by  the  same  offfcer,  under  both 
writs,  and  an  indorsement  thereof  made 
by  authority  of  the  sheriff,  the  defendants 
are  liable,  If  the  levy  be  wrongful,  as  Joint 
trespassera.  though  the  sheriff  may  have 
thereafter  erased  such  entry,  and  substi- 
tuted anotlier,  showing  levies  on  different 
goods.  Whether  there  was  a  simultane- 
ous levy  uf  both  attachments  on  all  the 
goods,  or  ot  each  on  different  goods, 
though  the  levies  were  made  at  the  same 
time,  was  a  fact  dependent  somewhat  on 
oral  evidence,  and  should  have  been  left 
fur  the  determination  ot  the  Jury  on  cun- 
Bideration  ot  the  oral  testimony  in  con- 
nection with  the  indursements  on  the  at- 
tnchments.  On  this  state  of  the  evidence 
the  Judge  was  not  authorized  to  assume 
as  a  fact  that  there  was  only  one  levy 
on  all  the  goods,  and  the  remark  in  re- 
spect thereto  was  an  invasion  ot  the  prov- 
ince of  the  jury.  In  Justice  to  the  judge.  It 
should  be  observed  that  bis  attention  was 
not  called  to  the  lists  of  goods  appended 
to  the  respective  attachments. 

Several  assignments  of  error  go  to  tlie 
exclusion  of  the  declarations  of  E.  J.  Rus- 
adU  from  whom  plaintHfs  claim  to  have 
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purchased  the  gooda  prior  to  the  Ifmoe 
and  levy  at  the  attachments.  The  decla- 
rations were  made  after  the  sale,  and  nut 

In  the  presence  or  hearlne  ot  plaiDtltTs. 
The  rule  Is  well  settled  tbatdefilarntionB  of 
the  debtor  after  the  sale  of  his  property, 
the  vendee  not  being  present,  are  in  their 
nature  hearsay,  and  cannot  be  received  In 
evidence  to  Impeach  or  defeat  his  own 
transfer  or  title,  or  to  affect  or  Impair  the 
rights  of  bis  vendee.  Strong:  Brewer,  17 
Ala.  706:  Eureka  Go.  t.  Edwards.  71  Ala. 
248.  A  conspiracy  to  defraud  credltura 
does  not  render  such  declarations  compe- 
tent, for  the  declarations  of  a  co-cunsplra- 
tnr,  mudeafter  the  conspiracy  la  terminat- 
ed and  its  object  consummated,  are  re- 
garded as  the  mere  narrative  of  a  past 
transaction,  and  Inadmissible  as  against 
the  others.  2  Wbart.  Et.  5  1206.  At  tbe 
time  ot  the  sale  of  tbe  goods  to  plaintiffs. 
Febraary  7. 1882.  E.  J.  Russell,  who  had 
been  prevlonsly  and  was  then  engaged  in 
merchandising,  was  in  falling  circumstan- 
ces. If  not  Insolvent,  which  fact  was 
known  to  the  plaiutlSs.  Their  claim  is, 
that  they  purchased  his  entire  stock  of 
goods  In  payment  of  an  antecedent  Indebt- 
edness which  he  owed  them,  respectively. 
The  bona  Sdea  and  amount  of  the  Indebt- 
edness became  most  material  Inquiries, for 
If  either  debt  was  simulated  In  whole  or  In 
part,  and  the  amount  swelled  with  a  view 
to  make  It  proportionate  to  the  value  of 
the  property,  for  the  purpose  of  covering 
and  protecting  It  from  other  creditors,  the 
sale  and  transfer  are  void  tn  toto  at  law. 
Tatum  V.  Hunter,  14  Ala.  557.  Th?  main 
objection  urged  against  the  bona,  tidf^a  of 
the  debt  to  George  R.  Kussell  is  that  the 
note  which  evidenced  It  bore  10  percent,  in- 
terestonlts  face.  Defendantscontend  that 
a  debt  tainted  with  usury  Is  not  bona  SUe 
in  legal  contemplation,  or  In  tbe  meaning 
of  the  rule,  which  aDonIs  protection  to  a 
purchasing  creditor.  This  question  was 
considered  In  Lehman  r.  GreenhuC,  88  Ala. 
478,  7  Sooth.  Rep.  299.  In  that  case  we 
held  that  a  creditor  cannot  ordinarily  Im- 
peach a  sale  and  conveyance  by  his  debtor 
uf  property  In  the  pnyment  of  a  debt  on 
the  mere  ground  that  the  debt  Is  usurious. 
When  there  Is  no  previous  agiwment  as 
to  the  rate  of  Interest,  and  nsnrious  Inter- 
est Is  allowed  and  received  forthe  purpose 
of  swelling  the  debt  to  an  amountnot  ma- 
terially less  than  the  value  of  tiie  property, 
the  transaction  should  be  pronounced 
fraudulent.  But,  when  there  Is  an  agree- 
ment as  to  the  rate  of  luterest  In  the  incep- 
tion of  the  debt,  with  no  view  to  Its  ulte- 
rior use  for  a  fraudulent  purpose,  and  the 
debt  is  otherwise  bona  Sde,  the  transac- 
tion Is  unassailable  by  a  creditor  because 
of  the  usurious  character  of  the  debt.  The 
charge  of  the  court  on  thla  subject,  and 
the  refusals  to  charge  as  requested  by  de- 
fandants,  are  In  accord  with  these  princi- 
ples. Neither  Is  there  error  in  tbe  refusuls 
to  charge  that  the  debt  Is  not  bona  Ude 
as  to  the  attaching  creditors.  It  the  con- 
sideration of  the  note  was  tbe  sale  to  B. 
J.  Russell,  about  two  years  previously,  of 
George's  interest  in  tlie  former  partner- 
ship of  £.  J.  Russell  &  Bro.,  and  the  firm 
was  Insolvent,  or  that  Fonie  of  the  goods 
sold  to  plaintiffs  were  remnants  ot  the  old 


stock  uf  that  partnership.  If  It  was  in- 
solvent, this  may  be  a  clrcnmstaDce  to  be 
considered  by  the  Jury  In  determining  tbe 
^ouA  Udes  of  the  debt;  but  there  Is  no  ev- 
idence uf  the  Insolvency,  and.  It  the  sale 
was  made,  and  the  value  of  George's  Inter- 
est agreed  on.  In  good  faith,  the  goods  be- 
came the  property  of  E.  J.  Bussell,  subject 
to  his  disposition  as  any  other  indlvldnal 
pro|ierty. 

The  demand  of  Thomas  A.  IIuBsell  con- 
sisted of  two  Items,— the  value  of  his  serv- 
ices as  clerk  and  book-keeper;  and  a  draft 
lor  fl.OOO.drawn  In  his  favor  by  W.B. Bus- 
sell  on  E.  J.  Bussell,  which  it  Is  alleged 
was  a  present  from  the  drawer,  his  broth- 
er, on  the  occasion  of  his  marriage,  in 
February,  1881.  The  insistence  of  the  de- 
fendants is  tbatthe  draft. not  having  bwa 
accepted  tn  writing,  created  no  debt  to 
Thomas  on  tbe  part  of  E.  J.  Bnssell.  Un- 
der seetions  1766  of  the  Code,  a  person  Is 
not  chargeable  as  acceptor,  unless  hla  ac- 
ceptance Is  in  writing:  that  Is,  acceptance 
in  writing  Is  an  essential  preliminary  tu 
Its  enforcement  by  suit  against  thedrawee; 
but.withuut  a  written  acceptance,  he  may 
pay  the  draft  In  money,  or  take  It  up  by 
giving  his  note  for  tbe  amount,  or,  by  ar- 
rangement with  the  payee,  place  It  to  bla 
credit  on  the  books  of  thedrawee.  If  JS.  J. 
Bussell  was,  at  the  time  the  draft  was 
drawn.  Indebted  to  the  drawer  in  a  sum 
larger  than  Its  amount, and  It  was  abona 
fIdegMX,  by  W.  B.  Bussell  to  Thomas,  and 
shortly  thereafter  £.  J.  Russell  wan  al- 
lowed a  credit  therefor  on  a  settlement 
with  W.  B.  Bussell.  and  took  up  the  draft, 
placing  theamount  to  the  credit  of  Thom- 
as on  his  books,  it  thereupon  became  a 
debt  due  by  him  to  Thomas.  Un  the  oth- 
er hand,  If  the  draft  was  fictitiuos.  not  in- 
tended as  a  real  gift,  and  E.  J.  BasBell  did 
not  treat  It  so  as  to  constitute  it  a  valid 
debt  which  Thomas  eould  baveenlorcaa 
by  suit,  and  It  was  not  entered  to  his 
credit  on  the  books  of  E.  J.  RDssell  until 
a  few  days  before  the  sale,  and  then  was 
done  tor  a  fraudulent  purpose.  It  did  not 
constitute  a  bona  tide  debt  as  to  the  cnfd- 
Itoi-s.  These  were  questions  addressed  to 
the  Jury,  and  were  properly  sabmltted  to 
thera  by  tbe  court. 

It  appears  that,  when  Tbomaa  entered 
Into  the  service  of  E.  J.  Russell  as  clerk 
and  book-keeper,  there  was  no  agreement 
as  to  the  amount  of  his  compensation,  ex- 
cept an  understanding  that  he  would  be 
paid  the  reasonable  value  ot  his  services. 
The  value  was  not  flxed  until  about  the 
time  of  the  sale  ot  the  goods,  and  whether 
the  amount  then  agreed  on  was  reasona- 
ble become  a  material  question.  It  also 
sppearioK  that  Thomas  had  previously 
been  In  the  employment  of  E.  J.  Bussell  at 
a  salary  less  than  the  sura  flxed,  defend- 
ants asked  tbe  court  to  loetruct  tbe  Jury 
that,  in  the  absence  of  proof  of  an  express 
contract,  it  will  be  presumed  that  be  re- 
turned to  the  service  uf  his  brother  on  tbe 
same  terms  of  his  former  employment. 
Such  Is  the  rule  when  the  servic  is  con- 
tinued after  tbe  expiration  of  the  term; 
but  It  has  no  application  when,  as  In  this 
cane,  there  was  an  intervention  of  several 
months,  and  the  character  ot  tbe  services 
different.   Several  witnesan  wera  oxam- 
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Ined  pro  and  eon  ae  to  the  valne  of  Ttaom- 
aa*  aenrlces.  Flaintltta  were  permitted  to 
iDQDlre  of  some  of  the  wltnessei)  examined 
on  behalf  of  defendants,  i»n  croaa-exain  I  na- 
tion, what  compensatlun  waa  paid  other 
named  elerks  Id  other  stfirea.  In  this 
there  IK  error.  Snch  inqufriea  Involve  a 
multiplicity  of  iBsuea;  the  nature  and  ex- 
tent of  the  bualnees  of  the  different  stores : 
the  rdatlve  capacity.  qaalifleaClons,  and 
Influence  of  the  different  clerics;  and  many 
other  collateral  clrcumatances  calcnlated 
to  confuse  tbe  jury,  and  draw  their  atten- 
tion from  the  main  inquiry;  and  for  this 
reason,  If  no  other,  the  testimony  shonld 
have  been  excluded ;  and,  as  has  been  said, 
when  prool  la  made  of  the  amounts  paid 
other  clerks,  the  question  returns  whether 
■Bcb  amounts  were  reasonable.  Collins  v. 
Fowler,  4  Ala.  647;  Splva  v.  Btapleton.  88 
Ala.  171;  Ballroad  Co.  v.  Kuapp,  42  Ala. 
480.  The  reliability  of  Thomas  Russell 
belni?  an  element  of,  and  proper  to 
be  Rousidered  in  determining  the  val- 
ue of,  his  services,  as  would  be  his  qnalia- 
cations  In  other  respects,  evidence  thereof 
was  relevant.  There  is  no  error  In  exclud- 
ing the  bond  of  Indemnity  la  the  Fetch- 
heimer  ft  Co.  salt.  The  fact  that  such 
bond  was  Klven  cannot  aftect  or  alter  the 
liability  of  defendants  as  Joint  trespassers, 
If  tbe  other  two  attachments  were  slmul- 
taneonsty  levied  on  all  the  Koods.  The 
consideration  of  the  several  assignmpnta 
ut  error  In  detail,  Koing  to  exceptions  to 
parts  of  the  general  charge,  and  the  refus- 
als to  give  the  nnmerons  charges  asked  by 
d^endanta,  would  be  tedious,  serving  no 
naefni  purpose.  We  shall  therefore,  mak- 
ing a  part  of  the  general  charge  excepted 
to  the  basis,  endeavor  to  stale  briefly  the 
principles  applicable  tothedlHerentphases 
or  aspects  of  the  case,  which  there  Is  or 
may  be  evidence  tending  to  support,  and 
In  which  It  sbonld  be  considered  by  tbe 
Jury,  specially  noticing  only  such  cliargea 
aa  may  not  be  covered  by  these  principles. 

Tbe  court  In  the  general  charge  having 
accurately  instructed  the  Jury  that.  If  a 
person  buys  property  from  another  for 
cash,  the  seller  having  the  intent  to  de- 
fraud his  credltors.and  the  purcbaserbav- 
Ing- notice  of  such  Intent,  tiw  transaction 
la  fraudulent,  and  can  be  set  aside  by  tbe 
creditors,  though  the  purchase  money  Is 
paid  In  cash,  continued  as  follows:  "But 
that  Is  not  the  case  here,  and  the  rales  of 
lawgoveming  a  purcbase  of  that  kind  are 
nut  to  govern  you.  Tbe  plalntirfH  clolm 
that  they  pnrchased  the  go«>dB  at  a  fair 
valuation.  In  payment  of  Just  debts;  and 
I  charge  yon  that  tbe  law  Is  that  if  a  per- 
son becomes  Insolvent,  and  has  not  suffi- 
cient means  to  pay  all,  be  may  prefer  any 
creditor  he  pleasee,  and  It  makes  no  differ- 
ence what  the  motives  are  that  prompt 
him.  Tbe  motive  may  be  that  be  owes  a 
kinsman  for  whom  he  has  a  natoral  affec- 
tion, or  It  may  be  that  he  owes  some  debt 
be  deems  peculiarly  meritorious,  or  it  may 
be  that  he  dislikes  some  other  creditor, 
and  desires  to  defeat  him.  The  motive  Is 
altogether  Immaterial.  So,  the  only  ques- 
tion here  Is.  were  there  realbona  ffdeAebte 
existing  from  E.  J.  Russel)  to  these  plain- 
tiffs? was  the  sale  absolute,  at  a  fair  val- 
uation. In  payment  of  sach  debts?  and 
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was  there  no  reservation  of  a  benefit  or 
Interest  In  tbe  goods  to  £.  J.  Rnradl? 
The  case  Derruws  Itself  down  to  this  sim- 
ple inquiry. "  Unquestionably,  tbis  Is  the 
settled  la  win  this  state  In  such  cases ;  but 
the  question  is,  was  the  court  Justified, 
on  the  evidence,  In  assuming  as  a  fact 
that  such  Is  the  present  case? 

Defendants  do  not  pretend  that  plain- 
tltrs  paid  any  present  consideration. 
Their  contestattoD  la  that  therels  evidence 
tending  to  shown  conspiracy  or  combina- 
tion between  E.  J.  Itassell,  the  plaintiffs, 
and  thoir  other  brothers,  having  the  com- 
mon pnrpose  to  defraud  the  creditors  of 
the  debtor;  that  all  the  transactions  be- 
tween them,  from  the  1st  of  January,  1883, 
to  the  time  of  tbe  sale,  were  In  pursuance 
of  this  common  purpose  to  appropriate 
the  debtor's  property  to  themselves,  and 
formeil  one  concocted  scheme  to  cover  and 
protect  It  from  the  other  creditors;  and 
that  a  part  of  these  transactions  consisted 
of  sales  of  property  tu  one  of  tbe  brothers 
for  cash.  It  is  settled  that  when  a  part 
of  the  consideration  Is  the  payment  of  an 
antecedent  debt,  and  a  part  of  tbe  money 
paid,  the  same  principles  are  applicable  as 
when  the  purcnase  Is  entirely  on  a  new 
consideration.  'Levy  v.  Williams,  79  Ala. 
171:  Carter  v.  Coleman,  82  Ala,  177.  3 
South.  Rep.  854.  Also  that  tbe  purchas- 
ing creditor  cannot  go  beyond  the  legiti- 
mate pnrpose  of  obtaining  payment  of  his 
dibt.  A  creditor,  who  enters  with  other 
persons,  not  creditors.  Into  a  scheme  to 
defraud  other  creditors  of  bis  debtor, 
transgresses  the  right  to  preference,  which 
the  law  vouchsafes  to  the  vigilant  (iredlt- 
or;  and  If,  In  furtherance  and  consumma- 
tion of  such  scheme,  one  of  the  confeder- 
ates parchases  property  for  cash  with 
sncb  Iraudnieut  intent,  a  purchase  of  other 
property  by  the  creditor  In  payment  of 
bis  debt  comes  wltblnthe  operation  of  the 
principles  governing  a  purchase  on  a  new 
consideration;  and  all  proper  Inquiries  aa 
to  the  fraudulent  Intent  of  the  debtor,  and 
the  part-lctpatlun  therein  by  the  creditor, 
arise.  The  privilege  and  right  to  obtain 
payment  of  his  debt  by  way  of  preference 
cannot  be  prostituted  to  such  i  purpose. 
JaBrey  v.  McOuugb,  88  Ala.  21)2.  8  South. 
Rep.  594.  Affirmative  Instmctlons.  given 
In  the  grneral  charge,  should  pres^-nt  all 
the  phases  and  aspects  of  the  case  which 
there  Is  evidence  tending  to  Ruppurt,  and, 
however  weak  and  Inconclusive  the  jnilge 
may  deem  the  testimony  on  any  ptirtlcn- 
lar  question,  he  rannut  properly  Ignore 
It  In  bis  Instructions  to  the  Jury,  it  being 
calculated  to  induce  them  tiidlm-nnl  or 
Ignore  material  evidence.  Woodlini-y  v. 
State,  69  Ala.  242.  The  effect  of  thr  clmrge 
was  to  disregard  and  ignore  whntever 
evidence  there  was  tending  to  kIiuw  a 
scheme  to  place  tbe  property  of  K.  .1 .  Rus- 
sell beyond  the  reach  of  bis  creilltorH.  and 
that  one  of  the  confederates  purclioRed 
some  property  for  cash,  and  to  i-ontlne 
the  consideration  of  tbe  Jury  to  the 
amount  and  bona  Ode  charncter  of  the 
debts,  theproportionate  value  of  the  prop- 
erty, and  the  reservation  of  benefit.  It  Is 
not  our  purpose  to  Intimate  any  opinion 
as  to  the  sutllciency  of  the  evidence.  All 
we  decide  Is  that  tliere  was  evidence  auttl- 
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dent  to  reqnire  tJie  qaestlon  to  be  aabmlt- 
ted  to  the  jury.  Charge  85,  after  aesertlnsr 
that  the  sate  and  transfer  of  the  goodR  to 
plaiiittffe  are  fraudulent, if  tbetrdebts  were 
not  boua  fide,  or  any  part  was  siniulated, 
or  the  wafces  of  Thunias  A.  KaitBell  were 
exaKSerated  for  the  occaHioD  and  purpoHe, 
proceedH  that  the  burden  being  on  plain- 
tlHa  tu  make  out  tb^r  case  to  the  Batiatao 
tlon  of  the  Jury,  If  they  are  left  in  donbt 
as  to  the  facta,  they  must  find  for  defend- 
ants. Herein  vontiluts  the  infirmity  of  the 
cbarf^e.  In  Howe  v. Baber, (Ala.) 8 South. 
Bep.  ^<>5,  we  bad  occasion  to  consider  a 
Blnillar  cbarfce.  After  having  reviewed  the 
prevIooB  decisions.  It  Is  said:  "After  a 
careful  examination  ot  all  the  authorities, 
we  hi>ld  thata  charge  which  declares  that. 
If  ttie  evidence  leaves  a  fact  In  a  state  uf 
dQui>tQnd  uncertainty, then  thejuryraust 
conHlder  It  as  not  proved,  exacts  too  high 
a  measure  of  proof."  As  far  back  as  the 
decision  In  Hopper  v.  Ashley,  16  Ala.  4n7, 
the  aaine  rule  was  declannl.  Speaking  In 
reference  to  a  similar  charge,  it  was  said : 
"The  Instnictoln  is  Id  very  broad  and  gen- 
eral terms,  and  does  not  particularise  the 
nature  of  the  doubt  and  uncertainty 
which  should  occupy  the  minds  ot  thejury, 
so  as  to  induce  them  to  witlibold  their 
sanction  from  the  preponderatlngevldence 
In  favor  of  the  geuutneuess  of  the  receipt. 
The  fair  Inference  la  that  any  degree  of 
doubt  and  uncertainty  was  anffirJent  to 
produce  that  effect,  although  It  was  not 
the  reHult  of  the  ordinary  tests  by  which 
truth  or  strong  and  overbalancing  proba- 
bilities are  evolved  from  controverted 
facts."  We  have  since  repeatedly  consid- 
ered and  condemned  such  charges,  and 
have  said  this  much  because*  not  only  in 
this  but  In  other  cases,  counsel  seem  to 
have  been  misled  by  general  expressions 
in  some  of  the  decisions,  which  answer  as 
ffuldes  in  weighing  evidence,  but,  when  In- 
corporated in  an  Instruction  to  the  Jury, 
are  calculated  to  Induce  them  to  under- 
stand that  the  evidence  must  be  certain 
beyond  doubt,  before  they  can  find  a  fact 
established  In  favor  of  the  party  on  whom 
restH  the  burden  of  the  proof,  notwith- 
standing they  may  be  reasonably  satis- 
fied of  Its  existence.  If  true  that  George 
B.KuHsell  was  present  and  heard  the  repre- 
sentations made  by  E.  J.  Russell  to  the 
attorneys  nl  the  attaching  creditors  In 
respect  to  hie  solvency,  that  the  debts 
they  held  were  the  largest,  and  bis  ability 
to  manage  hla  otber  debts,  those  being 
settled,  does  not  estop  him  from  setting 
up  bis  alleged  debt  as  bona  Bde,  though  It 
moy  be  a  circumstance  to  be  ctmsldered 
In  dftermining  tlie  existence  and  character 
of  the  debt,  and  whether  there  was  a  con- 
cocted scheme.  Likewise,  sending  out  no- 
tices. In  the  manner  and  under  the  circum- 
stances shown,  ot  the  transfers  ot  notes 
and  mortgages.  It  It  had  no  connection 
with  or  relation  to  the  sale  to  plaintiffs, 
or  was  not  done  In  furtherance  ol  a  com- 
mon fraudulent  purpose,  would  not  de- 
feat or  Impair  the  rights  of  plaintiffs. 
Some  ot  the  charges  requfsted  by  defend- 
ants are  argumentative  in  their  nature, 
such  aschanre8  49,  51.  and  67;  others  In- 
vade the  province  of  the  Jury  snob  as 
charges  28  and  88;  and  In  another, phraie- 


otogy  Is  used  for  which  It  woald  be  better 
to  substitute  other  terms  less  ambfgnoas, 
and  not  requiring  explanation,— such  aa 
charge  8.  We  bave  endearored  in  consid- 
ering the  rulings  on  evidence  and  special 
chargen,  and  In  stating  the  general  princi- 
ples applicable  In  the  different  phases  ot 
the  ease,  to  covwthe  material  qnestlons 
which  will  probably  arise  on  another  ttia]. 
Reversed  and  remanded. 

McClbllan  and  Walkbb,  JJ.,  not  At- 
tlog. 


First  Nat.  Bank  of  Birminghau  t.  Shitb 

et  al. 

(Supreme  Court  of  Alabama.  June  23. 1891.) 
Frauddumt  Cohvetahcbs— CoHsmsiuTioN— Bn- 

DSKCB. 

Where,  in  an  action  to  set  aside  b  convey- 
ance, the  evidence  shows  that  the  hasband  was 
indebted  to  the  wife  npon  an  aocoant  stated  in 
the  sum  of  931, 100,  and  that  he  oonveyed  the  prop- 
erty in  controversy  to  her  in  payment  of  the  debt, 
the  fact  thai  $4,fi00  was  wronfffaily  charged,  yek 
apparently  In  good  faith,  la  not  sufficient  to  ren- 
der the  transaction  fraudulent,  and  the  convey- 
ance void,  when  it  appears  that  the  properly  was 
of  less  value  than  the  indebtedDeis,  even  after 
dednctinff  the  ti,600. 

Appeal  from  dty  conrt  ot  Birmingham ; 
H.  A.  Sbabpk,  Jadge. 

Bill  by  the  First  National  Bank  of  Bir- 
mingham against  W.  A.  Smith  and  Fan- 
nin W.  Smith,  his  wife,  to  set  aside  a  fraud- 
ulent conveyance.  Decree  for  d^endauts. 
i:*]alntlff  appeals.  Affirmed. 

The  bill  alleges  that  W.  A.  Smith  waa  In- 
debted to  the  bank  on  the  j^tb  day  of  Nt»- 
raniber,  1887;  that  the  conveyance  by 
Smith  to  his  wife  was  simulated  and  fraud- 
ulent, and  made  for  the  purpose  of  hinder- 
ing, delaying,  and  detraudlnghls  creditors; 
that  he  wan  not  Indebted  to  his  wife  in 
any  amount,  and,  II  indebted  at  all.  the 
amount  wau  greatly  lees  than  the  recited 
consideration  ot  said  conveyance;  and 
that  the  value  of  the  property  conveyed  by 
him  to  bis  wife  was  greatly  In  excess  of 
the  amount  ot  his  alleged  Indebtedness  to 
his  said  wife.  Each  ot  the  defendantn  in 
their  answer  set  up  as  a  defense  that  W. 
A.  Smith  was  justly  Indebted  to  his  wife 
at  the  time  of  said  conveyance  In  the  sam 
of  $21,109;  that  the  debt  was  Justly  due; 
that  the  market  value  ot  the  property 
conveyed  was  not  equal  to  the  amount  of 
the  said  Indebtedoees;  and  that  tbe 
property  was  conveyed  by  Smith  and  ac- 
cepted by  his  wife  as  payment  In  full  of  tbo 
debt  so  due  her,  and  was  made  and  ac- 
cepted in  good  faith,  without  a  reserva- 
tion of  any  interest  therein  to  W.  a. 
Smith,  cuid  without  au.v  Intent  to  binder, 
delay,  or  defraud  hla  creditors.  Tbe  teetl- 
mony  for  the  complainant  onlj  went  to 
show  the  Indebtedness  of  the  defendant 
W.A.Smith  to  It  at  the  time  ot  the  con- 
veyance. It  was  proved  by  the  defaud- 
ants,  us  Is  shown  by  tbe  accountattaubed 
as  exhibit  t<i  the  answer  of  Mrs.  F.  W. 
Smith,  that  W.  A.  Smith  was  Indebted  to 
lier  for  cash  received  as  a  gift  to  her  from 
her  father,  at  different  timee,  in  the 
amount  of  910,000;  and  also  fur  the  par- 
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chafle  money  of  a  lot  sold  by  Mm  lor  hnr 
in  thenum  ot  f 10,000.  These  arauonts,  to- 
Kethur  with  the  intereat  thereon,  which 
was  computed  and  charged  ngalnst  W.  A. 
8uiith  In  the  aald  account,  made  his  griwa 
debt  $24,634.74.  This  accuiint,  att  ehown 
by  said  statement,  was  eutltlefl  tu  a  cred- 
it of  93,525.08.  ThlH  left  a  balancedueMrs. 
F.  W.  Smith  of  f  21.100.71,  v.-hiuh  was  rei-lt- 
ed  AS  the  contilderatioa  In  the  deed  of  con- 
veyance to  her  of  the  said  several  lots, 
wbtcb  conveyance  la  aongbt  to  be  set  aside 
by  this  bill. 
Gtlleaple^  ^inyvr,  for  appellants.  Webb 
Tilliaan  and  R.  S.  Pearson,  for  appellee. 

Stokb,  ('.  J.  The  principles  of  law  ma^ 
teriul  to  be  considered  and  declared  In  this 
case  have  been  ho  often  decided  In  this 
Ctiurt  that  we  coiiHlder  It  unnecessary  to 
do  more  than  statethera.  Theysrrownec- 
essniily  out  of  onr  legislation,  which  per- 
mlts  nn  Insolvent  debtor— one  who  Is  not 
able  to  pay  all  bis  debts  In  full— to  prefer 
an<i  pay  one  or  more  creditors  to  the  ut- 
ter neglect  and  detrlmeat  of  the  others. 
Perhups  oar  system  Is  uu  unwise  one,  but, 
If  Kf),  the  legislature  alone  can  remedy  It. 
Vtc  must  arlmlnlster  It  a^  It  Is.  The  prin- 
ciples applicable  to  this  case  may  be  thus 
summarised:  An  Insolvent  debtor  may 
Helect  which  of  fals  creditors,  one  or  more, 
he  will  pay  and  pay  them  in  full,  and  thus 
disable  himself  to  pay  theothers  any  thins: 
and  It  makes  no  difference  if  the  one  or 
mure  preferr^  creditors  know  the  effect 
of  the  transaction  will  be  to  deprive  the 
debtor  of  all  means  with  which  to  pay  his 
nther  debts.  Nor  is  the  wish,  motive,  or 
Intention  of  the  debtor  araaterlal  Intjalry, 
it  the  requisite  conditions  exist.  Those 
conditions.  In  a  case  like  the  present,  are 
— First,  the  debt  must  be  boaa  fide  nud 
€nforceai>Ie,  not  simulated;  second,  the 
payment  must  be  absolute,  and,  if  made 
In  property,  must  not  be  materially  In  cx- 
«eHB  of  the  debt;  third,  no  pecuniary 
benefit  or  consideration  of  value,  other 
than  the  liquidation  of  the  debt,  must  In- 
ure or  be  secured  to  the  debtor;  ibnrth, 
stricter  proof  is  exacted  when  the  trans- 
action la  between  near  relations.  Craw- 
ford V.  KIrksey.  56  Ala.  282;  HodRes  v. 
Coleman,  76  Ala.  103:  Dolllns  v.  Pollock,  89 
Ala.  851, 7  Hooth.  Bep.  1K>4,  and  anthorl- 
ties  on  pase  862, 89  Ala.,  and  page  907,  7 
South.  Bep.;  Chlpman  v.  Stem,  89  Ala. 
207.  7  Sontb.  Rep.  409:  Bank  v.  McDonnell, 
S9  Ala.  434,  8  South.  Rep.  187;  McDermott 
▼.  Eboru,  9*)  Ala.  25H.  7  South.  Rep.  751: 
Benedict  V.  Renfro,  75  Ala.  121;  Hubbard 
T.  Allen,  59  Ala.  2S8;  Hamilton  v.  Black- 
well.  60  Ala. 546;  Lipscomb  v.McClellan,72 
Ala.  151 ;  Tryon  v.  Flonrnoy,  SO  Ala.  331. 

As  we  Interpret  the  testimony,  and  ex- 
cluding all  interest  on  the  indebtedness 
from  W.  A.  Smith  to  his  wife,  we  tlx  that 
Indebtedness,  at  the  lowest  estimate,  at  a 
sum  In  excess  of  914.000.  In  this  esti- 
mate we  allow  to  the  husband  all  credits 
of  vblcb  the  testimony  furnishes  the  data. 
Tme,  we  have  nut  attempted  to  approxi- 
mate the  amount  of  taxes  paid  by  him  for 
her  during  the  years  from  1881  to  1887. 
We  could  not  do  so— Ff/wf.  because  the 
proof  famishes  us  no  guide;  secooc/,  it  is 
not  shown  that  the  debt  to  the  First  Na- 


tional Bank  was  In  existence  at  that  time, 
and  Smith  teetiHeH  that  he  made  no 
chai^  against  bis  wife  on  that  account. 
This  he  might  well  do,  alike  In  law  and 
in  morals.  After  allowing  bhn  alt  proper 
payments  which  the  testimony  tends  to 
show  he  made  for  her,  he  still  held  of  tier 
moneys  about  fo.OUO,  upon  which,  hb  we 
have  seen,  he  was  charueshle  with  no  In- 
terest.    Possibly  he  felt  it  his  duty  or 

frlvilege  to  pay  her  taxes  on  this  ncctmnt. 
t  Is  certain  that  nu  one  who  was  not  at 
that  time  a  creditor  of  his  could  complain 
of  such  payment,  even  If  a  creilltor  could. 
This  we  need  not  and  do  not  decide.  The 
complainant  has  shown  nn  facts  which 
authorize  ua  to  abute  Smith's  det>t  to 
his  wife  on  acconnt  of  the  taxes  paid  for 
her.  The  transfer  of  the  property  from 
Smith  to  his  wife  was  made  in  November. 
18S7.  Tht)  property  consisted  of  lots  In 
Birmingham.  Preparatory  to  the  settle* 
ment,  he  stated  an  account  between  him- 
self  and  his  wife,  by  which  hemafle himself 
her  debtor  in  over  9^1.000.  In  reaching 
this  result  be  allowed  himself  credit  for 
moneys  paid  for  his  wife  amounting  to 
93.500.  This  was  a  part  ot  the  910.000  of 
her  money  which  the  testimony  shows  he 
bad  received  lu  the  two  checks  of  her  fa- 
ther. He  charged  blmseM  with  some  94,- 
600  of  Interest,  which  we  have  shown  was 
improper.  This  item  ot  interest  entered 
into  the  estimated  indebteduessot  921.000, 
and  increased  it  by  that  amount.  Ellmi< 
natlng  the  charge  tor  Interest,  the  account 
of  indebtedness  would  show  a  balance 
against  him  of  over  916,000.  Now,  In  set* 
tling  this  estimated  Indebtedness  of  921.000 
from  Smith  to  his  wife.  It  was  agreed 
that  she  received  the  lots  conveyed  in  full 
payment  of  the  debt  due  her,  and  she 
thereupon  receipted  the  account.  That 
account — the  original  as  receipted— was 
made  an  exhibit  to  Mrs.  Smitli's  answer, 
and  is  In  the  record.  This  receipted  ac- 
count was  the  consideration  of  Smith's 
deed  conveying  the  lots. 

It  is  contended  for  appellant  that  this 
WttB  a  simulated  Indrbtedness  of  94,000, 
and  renders  the  transaction  fraudulent. 
Ordinarily,  If  the  debt  attempted  to  be 
paid  he  increased  as  here  shown,  the  effect 
would  be  to  avoid  the  sale.  The  conduct 
of  the  parties  in  this  case,  however,  repels 
the  idea  tliat  this  was  secretly  done,  and. 
It  necessary,  we  Incline  to  the  opinhin  It 
wsR  done  through  Ignorance.  We  place 
our  ruling  on  another  principle.  The  true 
Inquiry,  at  last,  was  and  Is,  did  thecredlt- 
or  bargain  for  and  receive  overpayment  or 
payment  plainly  in  excess  of  his  Just  de- 
mand? Neither  Smith  norhls  wlfetestlfled 
that  the  property  conveyed  was  worth 
921,000.  They  expressed  the  belief  It  would 
not  sell  for  that  price.  Three  expert  wit- 
nesses, dealers  in  real  estate,  were  exam- 
ined. The  higiiRst  market  price  fixed 
places  the  aggregate  value  of  the  lots  at 
less  than  we  have  ascertained  Smith  owed 
his  wife,  while  the  other  witnesses  fix  the 
market  value  at  much  lesa  than  this  one 
does.  No  witnesses  wereexandned  In  op- 
position to  this  testimony.  We  think  the 
testimony  shows  that  Mrs.  Smith  whs  a 
bona  SUe  creditor,  at  least,  tor  over  914.- 
000,  and  that  abe  has  not  been  overcMild. 
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Tbera  ta  notbloK  shown  whlcb  amoants 
to  fraud  In  law,  and  tbe  decree  of  tbe 
ebanoellor  must  be  affirmed. 


Salter  t.  Stats. 
(AqwwM  Court  of  ^Mboma.  June  IStl.) 

UlSAMT'-OoifFBmTOT  OF  WlTHnS. 

Id  a  prosecution  of  a  man  tor  bigamy,  the 
woman  wbom  be  was  cfaarged  with  having  law- 
fnllT  married  having  testi&ed  that  she  was  de- 
fenaant's  wife,  there  was  no  error  in  allowing 
the  state  to  ask  her  if  she  was  not  the  parson  de- 
fendant married  at  a  certain  time,  so  as  to  show, 
in  oonceotion  with  evidenoe  ttkat  he  was  at  that 
time  already  married,  that  she  waa  not  incompe- 
tent  to  testify  against  him. 

Appeal  from  circattcoart,  Genera  coun- 
ty; J.  M.  Carhicuabl.  Judge. 

Samo^  Salter  was  tried  and  convicted 
under  an  ludictmeuC  charging  that  "Sam 
Salter,  baTlug  a  wHe  tben  living,  unlaw- 
fnlly  married  one  Martha  Grimes."  On 
the  trial  of  the  case,  as  Is  shown  by  the 
bill  of  exceptions,  tht»  state  introduced  as 
a  witness  the  said  Martha  Grimes.  Tbe 
d^endant  asked  her  U  she  was  tbe  wife  of 
tbe  defendant,  to  wblrh  sbe  replied  that 
ttba  was.  Tbe  state  tben  asked  witness  If 
sbe  was  tbe  person  who  married  the  de- 
fendant In  1889,  the  Indictment  being  filed 
in  open  conrt  September  28,  1889.  The  de- 
fendant «>b]ected  to  this  question,  and.  up- 
ou  the  court's  overruling  It.duly  excepted. 
Tills  constitutes  the  only  exception  re- 
served in  the  bill  of  exceptions.  There 
nas  testimony  Introduced  by  the  state 
which  showed  cundurivdy  that  tbe  de- 
fendant was  guilty  as  charged  In  the  In- 
dictment. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

Walsrb,  J.  It  the  witness  Martha 
Grimes  waa  at  the  time  of  tbe  trial  tbe 
wffto  of  the  defendant,  sbe  was  Incompe- 
tent to  testify  tor  or  n^alntit  him  En  this 
t-ase.  Hussey  v.  State,  87  Ala.  121,  6 
South.  Kep.  420  ;  8  Brick.  Dig.  824,  §§  85-^2. 
Thoagh  she  stated  that  she  was  defend- 
ant's wife,  it  Is  evident  that  she  did  not 
really  occupy  that  relatlim  If,  at  the  time 
of  her  alleged  marriage  to  him,  he  already 
had  a  wife  wbo  Is  still  living  and  undl- 
Torced.  A  man  can  have  but  one  lawful 
wife  living.  So  long  as  sbe  survives,  and 
tbe  marriage  bonds  are  not  dlsaolved,  any 
attempted  subsequent  marriage  Is  null 
and  void,  and  the  alleged  seoond  wife  Is 
no  wife  at  all.  Martin  v.  Martin,  22  Ala. 
86.  The  Incompetency  to  testify  because 
of  the  marital  relation  extends  only  to  the 
lawful  wife.  Wtlliams  v.  State,  44  Ala.  24. 
An  affirmative  answer  to  the  quptitlun  to 
which  objection  was  made  would.  In  con- 
nection with  tbe  proof  of  the  defendant's 
former  marrtuge,  serve  to  show  that  the 
witness.  In  styling  herself  the  delendoiit's 
wife,  was  Ignorantly  misapplying  that 
term ;  and  tbe  question  was  competent 
for  the  purpose  of  rilclting  an  explanation 
by  the  witness  of  tbe  sense  in  which  she 
used  the  expression,  so  as  to  make  It  clear 
that  In  calling  herself  the  wife  of  a  man 
whose  lawful  wife  was  another  woman 
she  was  not  stating  a  fact  which  rendered 
her  Incompetent  to  testify.  The  question 
was  clearly  periplsslbfe  for  tbls  purpose. 


and  its  allowance  by  tbe  eoort  was  prop- 
er. Tbe  record  preaenta  no  other  matter 
tor  review.  Affirmed. 


WiLHorxE  V.  Udell  «t  at. 
{Svupreme  Cowrt  of  Alabama.   Jooe  98, 1891.  > 
Fu.m>0u:cT  Coxvbtakcss— Bvidbxcs— Imrsuo- 

TI0X8. 

1.  Where,  In  aa  aoUou  of  replevin,  dalmaat 
derives  title  by  purchase,  cltimea  to  be  in  good 
faith,  from  an  insolvent  debtor,  for  fall  value,  it 
is  proper  to  charge  that  a  sale  of  property  by  a 
deobMr,  who  is  insolvent,  with  intent  to  defraud 
hi&creditorB.of  wbich  Intenttbe  purchaser  baa  act- 
ual notice,  or  information  of  circumstaoces  whioh 
would  lead  a  person  of  ordinary  care  to  make  in 
quiry.  Is  frauaolent  as  to  the  creditors  of  tho 
vendor,  though  the  vendee  may  pay  an  adequate 
price;  and  it  is  not  objectionable,  aa  shifting  the 
burden  of  inxwf. 

a.  In  such  case  the  fact  tiiat  the  sale  was 
made  in  great  liaste,  without  an  examination  of 
tbe  goods,  and  the  purchase  price  paid  by  check, 
and  afterwards  taken  up  by  giving  money  and  » 
negotiable  note,  does  not  warrant  the  oourt  in 
saying  that  olalmaots  bad  notice  of  a  fraodolent 
intend  yet  they  are  pvaper  matters  to  be  snbndt- 
ted  to  a  jury. 

8.  It  is  not  reversible  error  to  give  an  ab- 
stract charge  which  asserts  a  correct  legal  propo- 
sition, unless  the  evidence  clearly  shows  that  it 
waa  misleading. 

4.  A  Judgment  will  not  be  reversed  upon  the 
ground  that  an  instruction  is  argumentati  ve.  and 
oaloulated  to  mislead,  «rti«i  the  party  aggrieved 
fails  to  ask  to  have  the  same  modi&d  or  addi- 
tional instructions  slven. 

Appeal  from  circuit  court,  Colbert  coun- 
ty; H.  G.  Spbasr,  Judge. 

Action  in  replevin  by  R.  H.  Wflhoyte. 
ns  administrator  of  A.  Schaungut, 
against  Udell  &  Crunden.  Judgment  for 
defendants.   Plaintiff  appeals.  Affirmed. 

Thos.  R.  Roulliac,  for  appellant.  Kirk 
A  Almoa,  tor  appellees. 

Cix>PTON,  J.  Appellees  bavtug  sued  out 
and  caused  a  writ  of  attachment  to  be 
levied  on  the  furniture  mentioned  In  the 
sheriff's  return,  A.  Schaungnt,  appellant'^ 
intestate,  made  affidavit  claiming  the  fur- 
niture as  his  own,  and  executed  bond  for 
the  trial  of  the  right  of  property.  The 
claimant  derived  title  by  a  purchase  from 
M.  Morris,  wbo  was  the  sole  member  of 
tbe  Sheflleld  Furniture  Company,  of  the 
entire  stock  of  furniture  belonging  to  the 
cumpai.y,  for  which  he  claimed  to  have 
paid  the  sum  of  92,500,  port  cash,  part  In 
a  negotiable  note,  payable  at  90  dayH, 
with  interest.  Fraud  vel  bob  wastbe  sole 
Issue  involved  In  the  trial  ot  tlie  right  of 
property.  The  appeal  is  taken  from  the 
Judgment  of  condemnation.  The  several 
charges  given  at  request  of  plain tIttH. 
and  the  refusal  to  Kive  the  affirmntivt* 
char^^e  In  favor  of  claimant,  are  assigned 
tor  error.  The  charges  given  assert,  in 
varying  phraseology,  and  with  more  or 
less  particularity  and  fullness  of  expres- 
sion, the  general  proposition  that  a  salf 
of  his  property  by  a  debtor,  wbo  Is  Insolv- 
ent or  in  falling  circumstances,  with  In- 
tent to  hinder,  delay,  or  defraud  his  cred- 
itors, of  which  intent  the  purchaser  baa 
actual  notice  or  information  of  such  ruh- 
piclouB  circumstances  as  would  lead  is 
person  of  ordinary  care  and  prudence  to 
make  Inquiry  which,  If  honestly  entored 
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DpoD  and  followed  up,  would  have  dis- 
eloBed  each  intent,  ts  frandalent  as  to  tbe 
creditors  of  the  eeller.  thouffli  tbn  vendee 
may  pay  an  adequate  and  valuable  con- 
afdei-ation.  The  correctnesa  u(  the  legal 
propoBitlon  aDnoanced  la  not,  and  cmi- 
not.  be  araailed.  The  specific  objection 
nrsed  to  tbe  flrgt  charge  In  that  it  pre- 
termits the  onus  cast  on  plaintitis  by  the 
law  of  sbowlDg  notice  to  the  purchaser  of 
the  frandulent  Intent  of  tbe  debtor  when 
payment  of  a  lair  and  reasonable  price  is 
proved,  by  aRSoniing,  upon  the  mere 
premise  of  Morris'  insolvency,  that 
Sctaaungat  knew,  cr  had  information  cal- 
culated to  stimulate  Inquiry,  wbiuh.  If  fol- 
lowed up,  would  have  led  to  the  discov- 
ery that  Morris*  purpose  was  to  put  the 
property  beyond  the  reach  of  his  credit- 
ors, though  be  bad  paid  a  fair  considera- 
tion. We  do  not  think  tbe  charge  obnox- 
ious to  tbe  objection.  It  literally  asserts 
the  rule  announced  In  Crawford  v.  Kirk- 
sey,  55  Ala.  283,  293.  from  which  it  was 
evidently  copied,  and  which  has  since 
been  repeatedly  declared.  The  charge  In- 
Tolves  no  question  as  to  tbe  burden  of 
proof. 

It  is  objected  to  all  the  charges  that 
they  are  abstract  and  misleading,  the  spe-. 
dflc  ground  of  objection  being  there  Is  no 
evldeuce  of  facts  or  circumstances  from 
which  notice  of  Morris'  financial  condi- 
tion or  his  fraudulent  cleHign  may  be  In- 
ferred. Werfl  the  charges  conceded  ab- 
stract, the  rule  uniformly  adopted  by  this 
conrt  la  that,  giving  an  abstract  charge, 
asserting  a  correct  legal  propositlou,  is 
not  a  reverslbleerror.unlesBwearo reason- 
ably convinced. when  referred  to  and  com- 
pared with  tbe  evidence,  tbatlt  must  have 
misled  tbe  Jury.  This  cannot  be  afflrmei 
unless  tbe  chaise  Is  directly  opposed  to  all 
the  evidence,  or  there  is  an  entire  absence 
of  proof  supporting  its  hypothesis.  But, 
are  the  cbarges  abstract?  If  there  be  any 
evidenc3,  however  weak  or  Inconclusive, 
tending  to  show.or  from  which. though  It 
may  be  without  conflict,  the  Jury  are  au- 
thorised to  draw  tbe  deduction  or  Infer- 
ence that  Kcbaungut  had  n»tlce  or  waa 
culpably  Ignorant  of  Morris'  fraudulent 
intent,  unless  thecourt  can  Instruct  the  Ju- 
ry* as  matter  of  law,  that  there  are  no 
circnmstaaces  attending  the  sale  wniub 
should  have  put  blm  on  inquiry,  the 
charges  cannot  be  considered  abutract. 
Upon  a  careful  consideration  of  the  record, 
we  cannot  affirm  there  Is  no  evidence  ap- 
plicable to  the  charges.  We  shall  nut  fol- 
low counsel  for  both  parties  in  tbe  elabo- 
rate and  Ingenious  dlscuaalon  of  this  ques- 
tion. The  time  of  the  arrival  of  Schauu- 
gut  at  Sheffield ;  the  consummation  of  the 
sale  In  liaHte  ou  tbe  next  morning,  with- 
out examination  of  the  stock  of  furniture, 
otber  than  an  inventory  prepared  pre- 
viously, when  he  was  not  present,  the 
pendency  of  suits  against  Morris,  and 
probability  of  Judgments  going  agaltast 
him  on  tbe  day  of  sale;  the  payment  of 
the  purchase  mon^y,  flrst  In  a  check  on  n 
bank  In  Qreenvllle,  Miss.,  and  the  substi- 
tution therefor  of  money,  and  a  negotia- 
ble note  soon  afterwards;  the  conflict  In 
the  testimony  of  Morris  aud  Levlue  as  to 
the  place  and  circumstances  uf  the  trans- 


MITCHELL.  551 


actions;  the  embarrassed  condition  of 
Morris,  and  the  pressure  for  money  at 
that  time  upon  the  firm  of  which  Schaun- 
gut  was  a  member;  and  tbe  ualeof  the  en- 
tire stock  of  lumiturH, — were  facts  and  cir- 
cumstances from  which,  it  unexplained, 
the  Jury  were  authurUud  to  infer  notice, 
actual  or  constructive.  While  they  do 
not  necessarily  prove  tichaungut's  knowl- 
edge of  Morris*  falling  condition,  or  of  his 
fraudulent  Intent  in  making  tbe  sale,  yet 
plaintiffs  had  a  right  to  request  Instmc- 
tions,  predicated  ou  proof  of  these  facts, 
thereby  having  the  question  of  uotice  sub- 
mitted to  the  jury.  The  second,  fourth, 
aud  fifth  charges  are  objectionable,  either 
because  of  argumentativeness,  involve- 
ment, or  as  calculated  to  mislead.  But 
the  Judgment  will  not  be  reversed  on  this 
account,  when  charges  assert  correct 
propositions  of  law.  If  claimant  denmed 
any  modlflcatlon  or  qualification  neces- 
sary to  prevent  their  apprehended  rals- 
teading  tendency,  additional  instructions 
should  have  been  asked.  For  reasons 
abovestated  theafflmative  charge  In  fa- 
vor of  claimant  was  properly  rrinsed. 
Affirmed.  ^ 


Winston  v.  Mitchell. 
(Supreme  Cfnat  t^f  Alabama.  Jane  28, 1881.) 
BQcm— AiisimsD  Biu^LufiTATioir— Dbcms— 

COSBBCTIOM. 

1.  A  bill  alleged  that  a  Judgment  against 
complainant's  fansband,  tox  whioh  d^Midant  was 

liable  as  surety,  bad  been  purchased  with  com- 

?ilaiuant'8  statutory  separate  estate,  and  trani- 
erred  to  defendant  as  her  aKcnt,  and  used  by 
him  to  purchase  far  her  benefit  the  lands  of  her 
hastmna  Bold  under  execntlon,  and  prayed  that 
ha  be  compelled  to  convey  same  to  ner,  and  ac- 
count for  the  rents  and  profits  thereot.  The  bill 
was  amended  so  as  to  allege  that  the  Judgment 
was  transferred  to  defendant  for  his  protection, 
and  for  complainaot's  benefit,  and  that  complain- 
ant partially  reimbursed  him  with  her  statutory 
separate  estate.  The  averments  as  to  the  rents 
and  profits  were  stricken  out,  and  it  was  prayed 
that  defendant  b«  decreed  a  trustee  in  invUum, 
and  that  a  lien  be  declared  on  the  lands  to  the 
extent  of  herestate  invested  therein.  Held,  that 
tbe  complaint  as  amended  did  not  Botwtitute  a 
new  cause  of  action,  but  was  within  Code  Ala. 
§  3149,  which  provides  that  amendments  to  bills 
must  be  allowed  at  any  time  before  final  decree, 
"to  meet  any  state  of  evidence  which  will  au- 
thorize relief. " 

2.  Since  the  amended  bill  contained  no  new 
cause  of  action,  the  statute  of  limitations  oeased 
to  ran  against  it  at  the  data  of  filing  the  original 
bill. 

8.  Where  the  chancellor  during  vacation,  and 
while  an  appeal  is  pending  from  a  decree  ren- 
dered by  him,  corrects  an  error  therein,  the  su- 
preme court  will  order  the  same  otHrection  be- 
fore afBrminK  the  ludKmeat. 

Appeal,  from  chancery  court,  Sumter 
county;  Thomas  Coubh,  Chancellor. 

Action  by  Martha  A.  Mitchell  against 
Augustus  A.  Winstuu  to  compel  the  con- 
veyance of  certain  lands.  The  facts  are 
fully  set  forth  in  5  South.  Rep.  741,  when 
the  cause  was  before  this  court  on  prior 
appeal.  On  an  amended  complaint  there 
was  a  decree  for  plaintiff.  Defendant  ap- 
peals.  Corrected  and  affirmed. 

The  original  bill,  as  amended  and  filed 
February  1, 1887,  sets  out  that  tbe  appel- 
lee, Mrs.  M.  A.  Mitchell,  wh^  was  corn- 
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plaiaant  In  the  court  below,  in  the  dangta- 
ter  ot  the  appellant,  who  whh  defendant 

]n  the  court  below,  and  also  wife  of  Daniel 
Mitchell;  that  she  was  the  owner  of  |10,- 
(KX)  worth  of  bank-Btuck  In  the  Gainesville 
National  Bank ;  that  her  husband,  the  said 
Mitchell,  was  the  owner  ot  three  tracts  of 
land  oet  out  in  the  bill:  that  a  Judgement 
was  obtained  in  theUnlted  Statea  court  at 
Mobile  BKalDHt  the  said  Mitchell  for  several 
thousand  dollars ;  that  the  Jodgrment 
against  said  Mitchell  was  transferred  to  the 
defendant  as  the  tit;f?nt  of  the  complainant, 
and  that  the  mtiDPy  that  paid  forthejudfc- 
inent  was  derived  by  the  defendant  from 
her  said  bank-utock,  which  was  the  sepa- 
rate statutory  estate  of  the  complainant; 
that  subsequently  the  land  waa  sold  un- 
der an  alius  execut\oa,  and  was  bid  in  by 
tb**  defendant  as  the  agent  ot  the  com- 
plainant, and  that  the  depdfl  to  the  laud 
which  are  exhibits  to  the  bill  were  made 
to  said  defendant  "as  agent,"  and  the  bill 
charges  that  the  Judgment  was  the  prop- 
erty of  the  complainant;  that  the  land 
was  aold  for  the  purpose  of  patting  the 
title  In  her,and  that  thedefendant  bought 
the  laud  as  her  agent,  and  paid  for  It  with 
her  money  ;  and  that  the  defendant  now 
claimed  the  land  as  his  own,  In  his  indi- 
vidual right,  and  not  as  agent  of  com- 
plainant; and  the  prayer  of  the  bill  asked 
that  defendant  be  required  to  make  deeds 
to  the  complainant  to  said  lands.  The 
cause  was  submitted  to  the  chancellor  tpr 
deeree,  upon  the  pleadings  and  proof,  and 
tlie  chancellor  granted  the  prayer  ot  the 
bill,  and  ordered  the  title  made  to  the 
complainant.  The  case  was  then  ap- 
pealed tu  this  court,  and  was  reversed 
and  remanded.  87  Ala.  395,  5  iSouth.  Rep. 
741.  When  the  case  came  back  to  the 
lower  court  the  bill  was  amended  to  meet 
what  this  court  said  was  the  state  of  the 
evidence,  and  In  the  prayer  of  the  bill,  as 
amerded,  the  court  was  asKed  to  decree 
<lefeudant  a  trustee /n  iavitum  in  her  he- 
half,  and  fur  the  beneSt  of  cumplainant, 
to  decree  a  lien  to  exist  on  the  lands  to 
the  extent  of  the  Interest  ot  complainant, 
invested  in  the  aaiue,  aud  that  tlie  lands 
be  sold  for  the  satisfaction  of  said  amount. 
To  this  amended  hill  the  defendant  de- 
murfvd  and  pleaded.  The  gruunds  of  the 
demurrer, though  stated  in  different  forms 
and  shapes,  are:  (1)  A  departure  from 
the  original  bill;  (2)  that  the  bill  has  not 
been  so  amended  as  to  meet  the  state  of 
the  evidence  in  the  cauxe;  (3)  the  statute 
of  limitations;  and  (4)  a  special  demurrer 
to  paragraph  0  of  the  bill.  In  that  it  Is  In- 
definite. uuf:ertaln,  etc.  The  plea  sets  up 
the  statute  of  lIin^tatlouH  and  set-off. 
The  answer  denied  the  allegations  of  the 
bill.  The  cause  was  again  submitted  to 
tht;  chancellor,  and  he  overruled  the  de- 
murrerw  and  the  plea,  granted  the  relief 
prayed  for.  and  oniered  a  sale  ol  the  land 
to  pay  the  debt.  By  a  subsequent  decree 
made  In  term-time,  at  the  request  of  so- 
licitors for  complainant,  the  chancellor 
modified  his  original  decree  so  as  to  allow 
Jntei'CHt  on  the  $6,400,  the  amount  found 
to  be  due  from  February  2S,  1887,  and  not 
from  June  6,  1S81,  as  originally  decreed. 
The  case  Is  now  before  this  court  on  ap- 
Iieal  from  these  last  proceedings. 


iWaaoA,  ToxTCty  Jt  Hanaw,  tor  appel- 
lant. A.  a.  Smttb,  for  appellee. 

Clopton.  J.  We  shall  flrat  consider  the 
questions  arising  on  the  demurrer  to  the 
bill  as  amended  after  the  cause  was  re- 
manded on  the  former  appeal.  Except  as 
to  the  statute  of  limitations,  and  the 
vagueness  and  uncertainty  of  averments, 
the  several  groanda  of  demurrer  may  be 
comprehended  In  one  general  canse,  name- 
ly, that  the  amendment  introduces  a  new 
cause  of  action,  makes  a  new  case,  and 
la  a  radical  departure  from  the  scope,  ob- 
jects, and  prayer  of  the  original  bill  as 
first  amended.  The  special  asslgmuents 
of  demurrer  are  specifications  of  the  par- 
ticular matters  In  which  the  pleader  al- 
leges thedepartnre  consists.  Prior  to  the 
enactment  of  the  statute  of  amendments 
In  equity,  complainants,  who  had  just 
causes  of  action  and  title  to  relief,  were 
often  defeated,  because  of  the  Insufflclency 
of  the  statements  of  the  bill,  or  a  varianre 
between  the  allegations  and  proof,  or  the 
incunslstency  ol  the  case  established  by 
the  evidence  with  that  made  by  the  bill, 
resulting  from  the  existing  rule  of  practice 
that  the  allowance  of  amendments  curing 
defects  other  than  merely'  formal,  after 
the  cause  was  at  Issue,  rested  in  the  dis- 
cretion of  the  chancellor.  To  remedy  this 
evil,  a  statute,  broad  and  liberal,  waa 
adopted,  declaring:  "Amendments  to  bills 
must  be  allowed  at  any  time  before  final 
decree  by  striking  out  or  adding  new  par- 
ties, or  to  meet  any  state  of  evidence 
which  will  authorise  relief."  Code,  §  a449. 
To  prevent  other  and  as  great  evils, — the 
embarrassment  of  defendants  In  making 
defentte  and  confusion  In  the  administra- 
tion of  Justice, — the  statute  was  construed 
not  to  allow  the  Introduction  of  an  en- 
tirely new  cause  of  action,  or  case,  or  an 
entire  change  of  parties.  Within  this  11m- 
Itatlon.  reasonably  construed,  an  amend- 
ment, which  is  designed  tn  cure  inintakps, 
errors,  or  Insufficiencies  In  the  allegatloua 
of  the  bill, or  to  vary  them,  as  to  a  subject 
already  in  issue,  so  as  "  to  meet  any  state  of 
tbe'*vldence  which  will  authorise  relief." 
should  and  must  be  allowed.  The  limita- 
tions on  the  right  to  amend  should  not  be 
so  rlftorously  applied  as  to  defeat  the 
remedial  purpose  and  just  policy  of  the 
statute. 

Whether  an  amendment  falls  within  the 
limitations  on  the  exercise  of  the  right  Is 
Bomstlmea  a  subtle  and  difllcult  matter, 
requiring  nice  discrimination.  The  naual 
tests  are  whether  the  original  and  amend- 
ed bills  found  the  right  of  complainant 
to  relief  on  different  and  Inconsistent 
titles,  {Penn  v.  Spence,  .54  Ala.  35;)  or  pre- 
sent entirely  new  or  inconsistent  claims, 
based  on  differing  states  of  facts,  (Ward 
V.  Patten,  75  Ala.  207;)  or  whether  the 
kind  or  character  of  relief,  not  the  degree 
or  extent,  appropriate  to  one  state  of 
facts  Is  Inappropriate  to  the  other;  or 
whether  the  same  defenses  are  applicable, 
(Park  V.  Lide,  91)  Ala.  246,  7  South.  Bep. 
805:  Caldwell  v.  King, 76  Ala. 149.)  In  oth- 
er words,  whether  the  matters  of  the  orig- 
inal and  amended  bills  could  have  been 
properly  stated  In  the  alternative  in  the 
original  bill.  So  far  as  i^aterial  In  con- 
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sideriiiK  the  propriety  nf  allowlDK  the 
aniendmeDt,  the  allexatlona  of  the  orlKlnol 
bill  are,  sabatantlany,  that  a  JndKmeiit 
for  sereral  ttaouBand  dollanit  which  bad 
been  rendered  agalnRtthehudband  ol  cn^m- 

ftlHlDunt,  aad  for  which  defendant  was 
lable  as  Burety,  was  purchased  and  paid 
fur  with  the  proceeds  of  100  Bharea  uf  the 
<'apltal  stuck  ol  the  GalnesvUle  MatloDal 
Bank,  the  statutory  separate  estate  ol 
«oiDplalaant.  and  tt^nnterred  to  defend- 
ant as  her  afi^t.  to  be  need  In  the  pur- 
chase of  the  lands  of  her  husband  for  her 
benefit.  If  they  were  sold  under  execution 
on  the  judgment;  that  the  lands  were 
subHequentiy  sold  under  execution  and 
purchased  by  defendant  as  her  a^ent  and 
for  her  benefit,  uslnx  the  JudKineut  In  pay- 
ment of  the  purchase  money,  and  the 
deeds  taken  In  bta  own  name  as  agrent. 
The  special  prayer  Is  that  the  lands  be  de- 
creed to  be  the  property  ot  complainant, 
defeiidRDt  be  compelled  to  surrender  pos- 
fleHBlon  and  convey  them  to  her,  and  thnt 
an  account  of  the  rents.  Income,  and  prof 
Hs  be  taken.  There  is  also  a  prayer  tor 
general  relief.  The  amendment  alienees 
that  the  Judgment  was  purchased  and 
transferred  to  defendant  for  the  benefit  of 
complainant  and  his  own  protection,  and 
that  complainant  relniburaed  aim,  on  ac- 
count of  the  purchase  of  the  Juddment.the 
SDOi  of  ¥6,400  with  the  proceeds  of  her 
bank-stuck.  It  strikes  out  the  averments 
in  the  orlKinai  bill  as  to  the  rents.  In- 
come, and  profits,  and  allies  the  right  to 
recover  the  corpus  of  her  separate  estate 
Inresterl  In  the  lands,  and  subatitntea  for 
the  special  prayer  In  the  original  bill  a 
special  prayer  that  defendant  be  decreed  a 
trustee /ji //J  r/f  urn.  and  a  lien  be  declared 
on  the  lands  to  the  extent  of  her  separate 
estate  invested  therein. 

When  this  case  was  here  on  former  ap- 
peal, we  came  to  the  conclusion,  after  a 
earefnl  review  and  consideration,  that  the 
sum  paid  by  complainant  to  defendant 
was  less  than  the  amount  paid  by  him  lor 
the  Judfrment,  and  thereiore  a  truRt  of  the 
lefcal  estate  In  the  entire  lands  did  not  re- 
suit.  But  we  were  also  of  opintun  that  a 
constructive  trust  arose  In  favor  of  rum- 
plalnant  to  the  amountof  the  funds  of  her 
separate  estate  used  In  relnibnralnfc  de- 
fendant on  account  of  the  purchase  ot  the 
judirment.  with  which  she  was  entitled  to 
charge  the  landn;  and  remanded  the  cause 
that  complainant,  if  so  advised,  might 
amend  her  bill  to  meet  this  state  of  the 
evidence.  87  Ala.  395,  5  iSonth.  Rep.  741. 
It  seemefl  to  us  at  that  time  that  the  bill 
was  amendable,  and,  upon  further  consid- 
eration and  Investigation,  we  have  found 
no  cause  to  change  the  first  impression. 
It  is  true  the  original  bill  proceeds  un  the 
isround  that  the  judgment  was  purchased 
and  wholly  paid  for  with  funds  of  com- 
plainant's separateestate.and  the  amf'nd* 
inent  proceeds  on  the  fironnd  that  only  a 
part  thereof  was  so  paid.  Notwithstand- 
ing this  variation  ot  allegations,  the  sub- 
ject-matter of  the  original  and  amended 
bills  Is  the  same;  thecuiiseof  action  Is  un- 
changed: the  same  character  of  relief  is 
appropriate  to  the  tacts  stated  in  both, 
differing  only  In  extent;  and  the  same  de- 
leiueB  are  applicable. 


We  do  not  understand,  as  counsel  for 
appellant  Insist,  that  complainant  by  the 
amendment  has  abandoned  the  claim  that 
the  Judgment  was  purchaned  and  trans- 
terred  for  her  benefit  lor  the  purpose  ot 
buying  the  lands,  and  now  proceeds 
against  defendant  as  for  a  cunverslon  of 
her  bank-shares,  seeking  to  subject  lands, 
bought  by  defendant  for  himself,  to  sale 
fur  her  repayment.  Such  Is  not  the  theory 
of  the  amendment.  By  Its  allegations 
complainant  virtually  ratifies  the  conver- 
sion, if  any,  and  the  use  of  her  money 
in  part  reluahursemeut  of  defendant,  and 
bases  her  right  solely  on  the  use  of  the 
Judgment  In  purchasing  the  lands.  Had 
the  averments  ot  the  orfginal  bill  been  es- 
tablished by  the  proofs  complainant  would 
have  been  entitled,  at  her  election,  to  have 
decreed  a  resnlting  tmst  In  the  legal  es- 
tate In  the  entire  lands,  or  a  tmst  and  lien 
fastened  on  them  tor  her  repayment.  Mor- 
gan V.  Moi^an,  68  Ala.  RO.  And,  on  the 
allegations  of  the  amended  bill,  she  Is  en- 
titled to  have  a  trust  and  lien  fastened  on 
the  lands  for  the  repaynientof  the  amount 
ot  her  separate  funds  Invested  in  them, 
which  truet  and  lien  extend  to  the  whole 
lands.  LewlB  v.  Association,  70  Ala.  278. 
"We  regard  the  amended  bill  not  as  intro- 
ducing a  new  cause  ot  action,  a  radical  de- 
partDtv  from  the  cause  of  action  upon 
nhlchthe  original  bill  was  founded,  but 
as  varyln};  the  allegations  as  to  a  subject 
already  In  issue,  so  as  to  meet  a  state  ot 
the  evidence  which  authorised  relief.  Stele 
v.  Robertson,  80  Ala.  2H6;  Johnwin  v. 
Darner,  8Et  Ala.  680,  7  South.  Rep.  346; 
Conner  v.  Smith,  88  Ala.  80(t,  7  South.  Rep. 
150:  Pitts  V.  Powledge,Be  Ala.147;  Shelby 
V.  Tardy,  84  Ala.  327,  4  South.  Rep.  27«. 

The  general  rule  Is  that  an  original  and 
amended  bll)  form  one  entire  bill,  the 
amendment  being  regarded  as  having  re- 
lation to  the  commencement  of  the  suit. 
True,  when  any  new  matter  or  claim  la 
introduced,  this  rule  does  not  operate  to 
deprive  the  defendant  ot  the  right  to  in- 
sist upon  the  statute  uf  limitations.  If  the 
bar  is  complete  when  the  amendment  Is 
allowed;  but,  when  no  new  matter  or 
claim  is  Introduced,  the  allegations  being 
varied  as  to  a  subject  within  the  lla  pen- 
d^ns,  then  the  statute  will  run  only  to  the 
filing  of  the  original  bill.  King  v.  Avery, 
87  Ala.  169;  Adams  v.  Phillips,  76  Ala.  441. 
The  original  bill  was  filed  in  less  then  six 
years  after  the  purchase  of  the  lands,  and, 
as  we  have  shown,  the  amendment  Intro- 
duces no  new  claim  or  cause  ot  action. 
On  the  former  consideration  of  thle  case 
we  reached  the  conclnslon.  from  the  evi- 
dence then  before  ns,  thnt  defendant  bor- 
rowed or  ad'-anced,  by  request  of  com- 
plainant, the  money  to  purchase  the  Judg- 
ment, nnd  that  the  note  fur  96,400  was 
given  tu  reimburse  him  In  part;  also  thut 
complainant's  certificates  of  stfKk  were 
sent  to  him  with  this  note,  and  the  pro- 
ceeds thereof  applied  to  its  payment.  The 
reasons  for  this  conclnslon  are  fully  stat- 
ed In  the  opinion  then  delivered ;  repeti- 
tion is  unnecessary.  A  material  contro- 
verted question  was,  on  the  former  ap- 
peal, as  now,  whether  the  proceeds  of  the 
stock  were  applied  to  the  payment  of  this 
note,  or  Mitchell's  notes  beldby  the  Galnea- 
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vUle  Bank.  We  tben  that  ttae  evi- 
dence could  be  recnnclled  only  on  the  the- 
ory "that  there  waa  aome  unexplained 
connection  twtween  the  Bettletnent  of 
Mltcheira  notes  with  the  Qalneaville  Bank 
and  the  payment  of  the  note  for  96,400." 
We  did  not  mean  by  this  that  the  latter 
note  constituted  any  part  of  Mttchell'a  in- 
dpbtedaees  to  the  bank,  but  eiinply  isome 
tindlMloeed  connection  as  to  their  eettte- 
ment  or  payment.  Consideration  of  the 
evldencu  taken  Bloce  the  bill  wan  amended, 
in  connection  with  that  prerionely  taken, 
conflrms  our  former  conclusion.  Defend- 
ant's Terslon  Is  that  npon  an  adjustment 
of  their  buslnesfi  matters  in  December, 
1879,  Mitchell  made  three  several  notes, 
of  speclfled  amounts,  for  the  purpose  of 
raisins  money  by  discountinfi;  them  with 
wbidi  to  pay  the  bulance  of  bis  Indebted- 
ness to  tbeGalnesvlUeBaDkufterapproprl- 
atlng  therato  the  proceeds  of  complain- 
ant's bank-stock,  and  also  the  nate  for 
96,400.  and  that  the  note  was  paid  with 
money  procured  by  dlacountluK  these  sev- 
eral notes.  Admitting  that  sneb  arrange- 
meut  was  made  between  Mitchell  and  de- 
fendant, there  la  no  pretense  that  com- 
plainant was  a  party  or  consented  to  the 
same.  As  shown  by  the  atatementa  of  de- 
fendant In  various  letters,  her  atock  was 
pledged  aa  collateral  security  for  the  note 
given  by  her,  which  was  held  by  the  Mo- 
bile iSavlnga  Bank,  and  defendant  and  lier 
tansband  could  nut  apply  It  otherwise,  at 
least  witboat  her  consent.  Independent 
of  this,  the  payment  of  the  note  with  the 
monpy  raised  by  discountintc  the  notes  of 
Mitchell  is  inconsistent  with  other  evi- 
dence. 

Paaslng  a  comparison  of  the  statement 
of  deleudant  that  aome  of  the  notes  made 
by  Mitchell  In  December.  18TU,  were  dla- 
coonted  In  the  National  Commercial  Bank, 
with  the  testimony  of  Pope,  the  book- 
keeper, that  the  notes  of  Mitchell  ot  cfir- 
responding  amounts,  dlscouDted  by  that 
bank  on  account  of  defendant,  were  dated 
December  17,  18S1,  wc  will  allude  briefly 
to  some  of  the  salient  points  of  the  evi- 
dence as  to  the  money  with  which  Mitch- 
ell's  notes  to  the  bank  and  the  note  for 
|(iB,400  were  respectively  paid.  On  the 
books  ot  the  Gainesville  Bank  two  ac- 
counts were  kept  with  (]efen<lant,  one  his 
Individual  account,  and  the  other  as 
banker;  either  lie  or  the  National  Com- 
mercial Bank,  of  which  he  'waa  president, 
being  the  fiscal  agent  In  Mobile  of  the 
Gainesville  Bank,  which  went  Into  volun- 
tary llqtiidaiion  in  December,  1879.  It  ap- 
pears from  the  testimony  of  Woodruff,  the 
cashierof  the  Gainesville  Bank, that  Mitch- 
ell'a  notes  were  charged  January  6,  ISSO, 
to  "A.  A.  Wlnaton,  banker's  a/c,"  and 
credited  to  IjUIb  discounted;  and  that  on 
''^he  16th  olthesamf^  month  defendant  de- 
posited In  the  National  ('ommerclai  Bank 
the  sum  of  9^.009.65,  to  the  credit  of  the 
Oalneavllle  Bank,  which  sum  was  credited 
to  defendant  in  hia  banker's  account,  the 
notea  of  Mitchell  and  others  being  Itemized 
In  the  credit.  The  witneaa  then  states: 
"The  notes  were  In  thla  way  aettled  ao  far 
as  Mitchell  waa  concerned  on  the  6th  Jan- 
■ary,  ISSO,  and  became  charges  against 
A.  A.  Winston  as  Indomer."   While  the 


evldetace  does  not  show  from  what  sonrcea 
defendant  obtained  tbe  money  thus  depos- 
ited, it  is  apparent  that  no  part  of  It  con- 
sisted of  the  proceeds  of  complainant's 
stock,  unless  It  be  91>600  which  defendant 
received  January  15, 1880,  on  account  of  21^ 
shares,  and  that  a  large  part  of  the  Mitch- 
ell notes  was  paid  out  of  this  deposit,  and 
with  the  individual  money  ot  defendant. 
This  is  manifest  from  defendant's  letter 
o{  March  18, 1885,  to  complainant,  wherein 
he  writes:  **l  paid  the  QalneeviUe  Bank 
with  my  bank  money  for  Mr.  Mitchell  on  biK 
notes  that  I  waa  security  for;"  stating 
four  several  xiima,  amounting  in  the  ag- 
gregate to  97,912.85.  According  to  the  de- 
fmdant's  own  testimony,  be  paid  the 
note  for  96,400,  less  tbe  Interest,  February 
28,  1880,  though  not  then  due,  by  a  check 
on  tbe  NatlonalCommerclal  Bank  ;  and  on 
the  next  day  gave  the  bank  a  receipt  for 
96,400  on  SO  shares  of  complainant's 
stock,  and  subsequently  wrote  across  the 
lace  of  the  note,  **  Paid  by  80  shares,  96. 
400  ol  it  Martha  A.  Mitchell  bk.  stock." 
It  Is  said,  however,  that  tbe  recript  to  the- 
Commercial  Bank  speclfles  on  Its  face,  "Cr. 
on  D.  Mitchell's  notes. "  Whatnotes?  By 
reference  to  the  check,  with  which  he  staleH 
the  note  for  96.400  waa  paid,  we  find  that 
it  la  directed  as  follows:  "PaytoD.  M. 
note  or  bearer."  From  the  payment  of 
the  note  and  the  receipt  of  tbemoney  from 
the  bank  contemporaneously,  as  may  be 
said,  tbe  inference  seems  Irresistible  that 
the  receipt  and  tbe  check  refer  to  the  same 
note,  and  also  that  It  was  paid  with  tbe 
proceeds  of  80  shares  of  cuniplalDant'tt 
stock.  The  only  explanation  given  by  de- 
fendant of  the  entry  on  the  note  la  "a 
careful  examination  of  the  papers  and  en- 
tries connected  with  these  matters,  which  ( 
have  had  to  make  since  this  suit  was  com- 
menced, satlafles  me  that  such  indorao 
ment  was  an  error,  doubtless  mude  at  the 
time  under  a  confusion  of  ideas  as  to  thi' 
relation  which  the  matters  connected 
with  the  Mitchell  niattefs  bore  to  each 
other."  This  can  scarcely  be  regarded 
satisfactory,  it  must  be  admitted  that 
the  testimony  is  irreconcilable  in  many  re- 
spects, and  It  is  not  our  purpose  to  Impogn 
the  motives  or  veracity  ol  any  witness. 
Tbe  differences  have  no  donbt  grown  out 
of  the  imperfections  of  memory  and  confu- 
sion of  circumstances.  In  auch  case,  the 
inind,  unable  to  reconcile  the  discrepan- 
cies, recura  with  reasonable  aatisfactloa 
to  the  entry  on  the  note  as  to  the  charac- 
ter of  the  funds  with  which  It  was  paid, 
made  when  tbe  facts  were  known  and 
fresh,  especially  when  consistent  with  and 
corroborated  by  other  writings  made  at 
or  near  the  same  time,  such  as  the  check 
and  rucelpt.  The  decree  from  which  the 
appeal  Is  taken  was  rendeml  and  enrolled. 
September  10,  IKSH),  Theappeal  was  grant- 
ed and  eupersetlens  bond  given  October 
37,  1890.  During  the  ensuing  term  ot  tbe 
court,  but  after  tlie  appeal  was  taken,  the 
chancellor,  on  application  of  complain- 
ant, amended  and  modlfle<1  the  decree  sl*' 
aa  to  char^ce  defendant  with  Interest  from 
February  2S,  1'S87,  Instead  of  from  June  6. 
1881.  True,  the  rule  of  practice  provides 
that,  when  a  decree  Is  rendered  In  vaca- 
tion, either  party  may  apply  for  a  rehear- 
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log  by  the  second  day  of  tbe  next  enaulng 
Cerm  of  tbecourt;  yet.  whether  an  amend- 
mant  ormodifleation  of  tbedecree  after  an 
appeal  has  been  taken  comes  nrlthlu  the 
operatlun  of  the  rule  Is,  at  leust,  question- 
able. In  the  decree  from  which  the  appeal 
is  taken  there  Is  error.  The  effect  uf  a 
Jadsmeut  of  affirmance,  without  currect- 
inK  the  decree,  would  be  to  affirm  It  as  It 
waa  when  the  wppeal  was  taken«— an  er- 
roneoas  decree,  we  shall  thenrfore  adnpt 
the  safer  course,  correcting  the  decree  In 
the  manner  amended  by  the  chancellor, 
and  affirm  It  as  corrected.  Appellant  will 
pay  the  costs  of  appeal  In  this  court,  and 
each  party  will  pay  one-half  of  the  costs 
of  appeal  In  the  chancery  court.  No  dam- 
ages will  be  allowed.  Corrected  and  af- 
firmed. 
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Code  Ala.  ||  8810,  8(M0,  allow  an  appeal  to 
the  drcalt  or  BQpreme  eonrt  xram  any  flnal  de- 
oree  of  the  probate  oonrt  within  one  year 
the  renditloD  thereof.  Section  8S10,  as  amended 
by  Act  Oen.  Assem.  Feb.  38,  1889,  imvldes  that 
oompensatioo  for  laada  taken  by  eminent  domain 
may  be  asowtalned  by  a  ]unr  of  ilx  men  In  iwo- 
fseedinn  In  the  probate  ooort.  Section  8S16  pro- 
rides  that  in  SMoh  oaaes  either  party  may  appeal 
by  bill  of  exceptions  to  the  supreme  court  within 
three  months.  CSonst.  Ala.  art.  14,  S  7,  entitles 
either  party  appealing  from  apreliminary assess- 
ment of  oompeasation  for  oosdemned  lands  to 
bave  the  damages  '■determined  by  a  Jmry  acocnrd- 
\ng  to  law. "  Heldy  tbat,  sinoe  a  "Juryaooording 
to  law"  is  a  Jury  of  iZ  men,  section  321S  is  uncon- 
stitational,  since,  if  an  appeal  by  bill  of  excep- 
tions were  taken  by  either  party  directly  to  tbe 
supreme  ooort,  the  other  would  be  deprived  of 
right  to  trial  tqr  such  a  Jury. 

A  ppeal  fro  m  pr oba  te  con  rt,  So  m  ter 
county:  W.  R.  De  Looch,  Judge. 

Condemnation  proceeding  by  tbePoatal 
Tele^aph  CableCompany  againBt  the  Ala- 
bama Great  Southern  Ballroad  Company. 
Verdict  and  Judgment  for  defendant. 
PtaintlO  appeals.  Dtsmlsscid. 

Melntosbt  WlIUMma  A  RumelU  for  appel- 
lant. J.  J.  AttmaOt  for  appellee. 

McClellan,  J.  Article  2,  c.  16,  (sec- 
tions 8207-3220.)  of  the  present  Code,  was 
intended  to  provide,  and  did  provide,  for 
a  complete  proceeding  by  which  lands 
might  be  condemned  to  public  uaeK,  from 
the  initiation  thereof  by  application  to 
the  probate  conrt  of  the  county  In  which 
the  land,  or  a  material  portion  thereof, 
proposed  to  Iw  condemned,  Is  situated,  to 
a  tfnal  determination.  If  need  be,  on  appeal 
tothlscourt.  Section  3:ilU  provides  for  the 
summoning,  Impaneling,  and  aseassment 
of  damages  by  a  commtm-law  Jury  of  12 
men.  In  recognition  of  the  right  secured  to 
tbe  parties  by  the  organic  law  to  a  Jury  of 
that  number.  Section  relates  to  the 
hearing  and  trial  invoked  by  tbe  applica- 
tion, and  for  a  review  of  the  rulings  of 
the  presiding  Judge  therdn  by  the  supreme 
court,  the  provision  In  this  latter  respect 
being  tbat  "on  tbe  trial  and  hearingeltber 
piirty  may,  by  bill  of  exceptions,  reserve 


any  charge,  opinion,  or  dedidon  of  the 
court,  as  in  cafies  in  which  bills  of  excep- 
tions are  allowed  In  civil  eases  In  courts 
ofnoinmonlaw;  and  either  party  is  enti- 
tled to  an  appeal  totbesuprBmeconrt  from 
the  order  ol  thecourt  within  three  monthit 
from  the  making  thereof.'*  The  general 
assembly,  by  an  act  approved  February 
28,  1889.  amended  section  3210  so  as  to  pro- 
vide for  a  Jury  of  six  men  only,  thus  mar- 
ring the  system  established  by  the  article 
referred  to,  and  rendering  it  Impotent, 
by  the  scope  and  force  of  Its  own  provis- 
ions, to  arfoi*d  a  complete  and  perfect  rem- 
edy for  the  condemnation  of  lands,  In  that 
no  Jury,  within  the  sense  of  eonstltutlonal 
guaranties,  is  now  secured  to  the  parties 
by  Its  terms.  After  this  amendment,  the 
ease  of  Iron  Co.  v.  Cabanlss,  87  Ala.  « 
South.  Bep.  800.  presented  for  considera- 
tion the  question  whether  these  provisions 
of  the  Code,  as  changed  by  said  act  of 
1889,  were  not  violative  of  article  1*,  §  7, 
of  the  constitution,  which  entitles  either 
party,  on  demand,  to  have  the  damagea 
"determined  hy  ajury  according  to  law." 
This  court  said  We  are  In- 

clined,  also,  to  the  view  of  appellant'a 
counsel,  that  section  S210  of  the  present 
Code,  as  amended  by  the  act  approved 
February  28,  1889,  cuqtemplates  nothing 
more  than  a  preliminary  assessment,  and 
not  a  flnal  trial  by  a  lawful  Jury,  That 
section,  as  amended,  authorizes  a  Jury  of 
as  few  as  six  Jurors.  A  lawful  jury,  with- 
in the  meaning  of  the  constitution,  means 
a  Jury  of  twelve  men,  according  to  the  us- 
ages of  the  common  law.  **  The  inevitable 
conclnelon  Ironi  these  considerations  was 
that  the  system  for  condemnation  of  land 
for  pnbllc  uses  provided  by  this  article  of 
the  Code,  and  the  statute  amendatory 
thereof,  was,  In  and  of  Itself,  unconstitu- 
tional for  the  lack  of  a  provision  whereby 
a  Jury  trial  might  be  had.  It  had  been 
ruled  In  Railway  Co.  v.  Sayre,  72  Ala.  443. 
however,  that  an  infirmity  of  this  kind 
would  be  relieved  if  the  law— either  the 
particular  enactment  providing  for  ad 
quod  damnum  proceedings,  or  any  other 
statute  obtaining  in  the  premises — au- 
thorized or  admitted  of  a  Jury  trial  being 
reached  on  appeal  from  the  preliminary 
assessment  of  damages  In  the  probate 
court.  Invoking  the  aid  of  that  principle, 
it  was  held  in  Iron  Co.  v.  Cabanlss,  supra, 
that  section  8640  oftheCode  secured  to  the 
parties  thf  right  of  appeal  to  the  circuit 
court.  In  which  they  could  have  the  dam- 
ages aRseHsed  by  a  Jury  as  guarantied  to 
them  by  tne  organic  la  w,  and  hence  that 
the  provisions  of  article  2.  as  amended, 
were  not.  when  considered  in  connection 
with  section  3(140  of  the  Code,  violative  of 
the  constitution.  The  effect  of  this  decis- 
ion wan  to  make  the  section  last  referrwl 
to,  for  all  practical  purposes,  as  much  a 
part  of  the  article  In  question  as  it  It  had 
been  b<idily  incorporated  therein.  Not 
only  so,  but  all  other  pruvlslons  relating 
to  the  time,  manner,  etc.,  of  taking  an  ap- 
peal under  section  S640,  practically  become 
Integral  parts  of  the  system  for  the  con- 
demnation of  lands.  Including,  of  course, 
section  3619,  which  prescribes  that  an  ap- 
peal, under  section  3640.  must  be  taketi 
wltbln  one  year  from  the  rendition  of  tht.* 
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iadgmeot  or  decree.  We  bare  tbnn  two 
separate  and  distinct  and  wholly  dllferenl; 

8 revisions  as  to  appenla  from  the  prelim 
lary  aasessment  uf  damaffes  in  lul  quod 
damDum  pruceudlnKS.  In  one,  the  appeal 
is  on  bill  of  exceptions  for  the  correction 
of  errors  of  law ;  In  the  other,  the  appeal 
Is  on  tbe  merits,  and  for  a  trial  de  novo. 
The  one  l9  to  this  court;  tbe  other  is  tu 
tbe  circuit  court.  The  fornix  affords  no 
opportunity  tor  a  Jury  trial,  and,  if  it 
stood  alone,  the  whole  system  would  be 
for  this  reason  unconstitutional  and  void; 
the  latter  secures  to  tbe  parties  this  con- 
stitutional ri^bt,  and  of  its  own  force 
saves  the  system  from  Invalidity  on  this 
account.  In  tbe  first,  the  appeal  may  be 
taken  at  any  time  wlthla  three  montlia 
from  the  order  of  condemnation;  by  tbe 
terms  of  tbe  last,  the  appeal  may  be  prose- 
cuted  at  any  time  within  a  year.  The 
present  appeal  is  taken  by  the  movant  on 
the  bill  of  exceptions  dlrectlyfrom  the  pro- 
bate to  this  court.  The  motion  made  by 
appellee  to  dismiss  the  appeal  raises  tbe 
question  whether  both  the  provisions  to 
which  we  have  referred  can  stand.  If 
either  must  fall,  it  must  be  that  one  which 
undertakes  to  authorize  an  appeal  to  this 
court,  since  that  the  other  la  of  force  in 
this  class  of  cases  is  stare  decisis,  and 
since  the  whole  system  would  come  under 
tile  ban  of  the  constitution,  if  tbe  right  to 
appeal  to  the  circuit  court  should  be  de- 
nied. So  that  the  real  quesUon-ls  whetb- 
er  the  statutory  prorlelon  which  under- 
takes to  fcive  a  right  to  come  here  on  bill 
of  exceptions  Is  not  so  inconsistent  with 
tbe  constitutional  right  effectuated  by  sec- 
tion 3640  as  to  be  nugatory.  It  Is  too 
clear  to  admit  of  much  discussion  that 
both  rights  cannot  be  enjoyed  at  one  and 
the  same  time,  or  even  at  any  time  in  the 
same  case.  Of  course  oue  party  conld  not 
take  twoappeals, — one  totheclrcult  court 
and  the  other  to  this  court.  No  more 
could  one  party  come  here  and  the  other 
go  tu  the  circuit  court.  li  that  were  al- 
lowable, there  would  be  no  end  to  the 
anomalies  which  might  arise,  not  to  speak 
ot  tbestrlklngsnomalylntheflrst  Instance 
resultlna;  from  two  appeals  from  one  Judg- 
ment to  different  conrts.  The  Judgment 
In  such  case  might  be  affirmed  or  repealed 
in  tbe  circuit  court,  and  reversed  and  re- 
manded here,  or  vice  versa.  Not  only  so, 
but  one  and  the  same  Judgment  might  be 
brought  here  directly  from  the  probate 
court,  and  also  indirectly  through  the  cir- 
cuit court  from  the  court  of  probate,  and 
be  aftlrmed  on  one  appeal  and  reversed  on 
tbe  other. 

But  a  reference  to  these  absurd  possibili- 
ties is  not  neeiled  tu  demonstrate — what 
counsel  do  not  controvert— that  no  Judg- 
ment can  be  twice  appealed  from,  since  the 
first  appeal  taken  removes  it  out  ol  the 
court  rendering  it,  and  Into  the  court 
whose  supervisory  powers  are  Invoked. 
Only  one  appeal.  It  la  admitted,  can  he 
taken.  Bnt  It  lalnsisted  that  either  party 
has  an  election.  In  the  first  Instance  to  ap- 
peal to  this  court  or  to  the  circuit  court. 
The  result  of  *his  proposition  neceRsarlly 
la  that  either  party  may  defeat  the  consti- 
tutional lisht  of  the  other  to  have  tbe 


damages  assessed  by  a  Jury  by  tbeneralsp 

of  more  diligence  than  the  statute  requires 
In  perfecting  an  appeal  to  this  court. 
This  would  be  to  put  It  In  the  power  ut 
the  party  who  ahunld  be  fleetest  in  tbe 
race  In  all  cases  to  destroy  the  right  so- 
cured  by  the  organic  law,  and  this,  tuo, 
with  respect  to  a  matter  In  which  the  right 
cannot  be  made  to  depend  upon  diligence, 
except  such  as  brings  tbe  party  within  the 
time  allowed  for  tbe  taking  of  the  appeal. 
It  might  well  bo  that  the  judgment  of  the 
probate  court  Involvetl  no  semblance  of 
error  of  law,  but  much  ground  for  dissat- 
isfaction on  one  side  with  the  verdict  of 
the  preliminary  Jury.  In  such  case,  on  a 
pro  fitrtua,  exception,  his  adversary,  tor 
no  other  purpose  than  to  destroy  tne  right 
to  have  a  Jury  of  12  men  puss  on  the  ques- 
tion of  damages,  with  no  expectation  or 
desire  for  a  reversal  of  the  Judgment  for 
error  of  law,  might  take  a  bill  of  excep- 
tions, and  on  it  prosecute  an  appeal  to 
this  court,  and  thereby  as  effectively  de- 
feat and  deny  the  organic  right,  as  it  no 
attempt  bad  been  made  In  the  statute  to 
conaerre  It.  It  la  no  anawer  to  say  thut 
the  party  desiring  to  go  to  a  Jury  may  do 
BO  b;  asserting  his  right  to  that  end  be- 
fore his  adveraary  moves  the  Judgment  In- 
to this  court.  The  law  does  nut  contem- 
plate such  a  scramble  as  this  might  well 
lead  to  in  all  cases.  A  right  given  with- 
out reasonable  time  for  Its  exercli>e  is  e»- 
aentiallya  rightdenled.  A  tlmepreacrlbed 
which  is  to  be  tolled  by  the  unfettered  dis- 
cretion of  the  adverse  party,  and  may  be 
tenniuated  by  hlra  upon  tbe  inetnnt  It 
begins  to  run,  la  not  a  rensonable  rime 
within  which  to  assert  aright.  This  right 
is  guarantied  by  the  constitution.  The 
statute  intended  to  effectuate  It  prescribes 
one  year  as  the  period  wlthlo  which  It 
may  be  exercised.  Can  it  be  aald  tu  be  se- 
cured to  the  parties  in  a  constitutional 
sense  when,  by  virtue  of  another  statute, 
it  la  forever  lost,  and  this  without  any 
fault  or  Inches  on  the  part  ot  ulm  who  de- 
sires to  avail  himself  of  it,  unless  it  is 
claimed  within  a  time— a  minute  or  a  mo- 
niraitlt  maybe — in  which  Its  assertion  Is 
practl'*ally  impossible?  Can  It  be  said 
that  a  statute  vi  hlcb  arms  one  party  with 
the  power  to  absolutley  defeat  and  de- 
stroy a  constitutional  right  secured  to  bis 
adv«>rBary  by  another  statute  is  a  consti- 
tutional exercise  of  the  legislative  power? 
We  think  not.  Such  statute  la,  in  our 
opinion,  aa  essentially  violative  of  organic 
law  as  If  it  fand  undertaken  In  terms  to 
prohibit  the  assertion  ot  the  conatltntlon- 
alright.  Section  8215  of  the  Code,  taken 
In  cunnection  with  section  3210  as  amend- 
ed, and  section  3(119  and  3S40,  and  conflld- 
ered  In  the  light  uf  therullngsof  this  court 
In  Iron  Co.  t.  Cabanlss.  supra,  is  Just  such 
a  statute,  In  so  far  as  it  attempta  to  au- 
thorise an  appeal  to  this  court  from  tbe 
Judgment  ot  the  probate  court  In  a  pro- 
ceeding for  the  condemnation  otlaad  to 
public  uses.  We  are  constrained  to  the 
conclusion  that  that  provialnn  Is  ancoD> 
Rtitutlonal.  It  Is  the  only  warrant  for 
thl9  appeal.  With  It.  the  appeal  mnstfall, 
and  the  motion  to  dismiss  the  appeal  Is 
snatidned.  Appeal  dismissed. 
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Habt  Tenmbssxb,  y.  ft  Q.  Rt.  Co.  Kob- 

KKHAT. 

(Supreme  Court  qf  Alabama.  Jane  88, 38B1.] 

RuUtOAD  COUPANIBB— FbRSOXAZ.  IxJVRIBB— CoM- 
TKIBUTOKT  NeQLIOESCE— EviDBNCB. 

Flaintifl  wishing  to  reach  a  train,  between 
which  and  himself  another  train  was  standing 
on  a  down  grade,  walked  along  soma  30  feet  past 
the  engine  of  tJie  latter,  and,  turning,  stepped 
on  the  track  in  tvoal  of  It.  He  did  not  Iqok  back 
nor  listen,  and  was  struck  b;  it  and  injured. 
Neither  the  bell  nor  whistle  was  sounded,  and 
there  was  no  evidence  that  the  ent^neer  saw  his 
perilous  position  in  time  to  warn  him,  or  knew 
be  wonld  attempt  to  cross.  Meld,  he  was  guilty 
of  uontrlbutory  negligence,  and  coold  notrecoTBr. 

Appeal  from  circuit  coart.  Hale  Roonty ; 
J.  K.  DuwDKLL.  Judge. 

Action  byJnmea  H.  Kornesay  against 
the  Eant  Tennessee,  Virginia  &  Georgia 
Railway  Compuny fordamagea  for  person- 
al Injury.  Judgment  for  plalDtlH,  and  de- 
fendant appeals.  Bevei-sed.  Issue  waa 
Joined  on  the  general  charge,  and  on  tbe 
special  plea  i>I contributory  negligence.  Tbe 
first  charge  asked  by  defendant,  referred 
to  In  the  opinion,  was  the  general  affirm- 
attve  charge  In  its  favor. 

I*cttiis  &  Pettus  and  A.  M.  Tuast&U,  for 
ap]>ellaut.  Gastoa  A.  Mobblna  aud  A.  H. 
Beuuera,  for  appellee. 

Walkrh,  J.  On  the  5th  day  of  March, 
18S0,  one  of  the  defendant's  trains  going 
east  and  another  of  Its  trains  going  west 
met  at  Van  Uorn,  a  flag  station  on  thedfr- 
fendunt's  road,  aud  the  regular  meeting 
point  of  the  two  trains.  At  that  place 
tbe  defendant's  main  track  and  a  side 
track  rnn  east  and  west,  the  side  track 
belug  north  of  tbe  main  track.  On  the 
day  mentioned  the  eaat-bonnd  train 
stopped  on  tbe  main  track,  and  the  west- 
bound train  took  the  Hide  track.  When 
the  two  trains  arrived. the  plaintiff  wasat 
his  nephew's  house,  about  100  yardsnorth 
of  the  point  where  a  public  dirt  road 
crossed  the  two  tracks.  The  plaintiff  left 
that  house  for  tbe  purpose  of  going  to 
see  a  person  who  whs  a  pamenger  on  the 
east-bound  train.  Wbm  be  got  to  the 
gate  leading  out  of  the  yard  In  which  the 
house  stood,  both  of  the  trains  hitd 
stopped.  When  tbe  plaintiff  reached  tbe 
road  crossing,  tbe  engine  attached  to  tbe 
west-bt  und  train  was  standing  Ptll)  across 
the  dirt  road.  The  plaintiff  passed  by  the 
Bide  of  the  engine,  and  walked  along  In  a 
westerly  direction,  and  parallel  with  the 
track,  and  about  8  or  4  feetfroni  tbe  track, 
a  disrancu  ot  30  or  40  feet,  and  then  turned 
and  stepped  onto  the  side  track  in  the  di- 
rection of  the  east-bound  train,  which 
was  still  standing  on  tbe  main  track. 
Just  HH  plaintiff's  foot  touched  the  cross- 
ties  on  the  aide  track,  he  was  knocked 
down  by  the  engine  ot  the  west-bound 
train,  and  both  of  his  feet  were  bruised  so 
that  he  was  confined  to  his  bouse  for 
some  time.  Plaintiff  did  not,  before  step- 
ping on  the  truck,  look  back  in  the  direc- 
tion fruin  which  the  train  was  approach- 
ing. There  was  testimony  tending  to 
8hf>w  that  the  engineer  of  the  west-bound 
train  did  not  sound  tbe  whlatle  or  ring 
the  bell  before  Htartlng  the  engine  after 
plalntin  passed  it.   When  plaintiff  was 


struck,  tbe  eo^^ne  was  moTlng  slowly, 
and  It  was  stopped  after  going  8  or  10  feet 
further.  The  above-stated  facts  were 
shown  without  contradiction.  All  the 
witnesses  who  were  examined  were  intro- 
duced by  the  plaintiff.  Tbe  evidence  tend- 
ed to  show  negligence  on  the  part  of  the 
dtfendaut  in  the  failure  of  the  person  or 
persons  in  charge  ot  the  engine  to  sound 
tbe  whistle  or  ring  tbe  bell.  But  it  ap- 
pears from  the  plaintiff's  own  testimony 
that  be  was  guilty  of  negligence  proxi- 
mately contributing  to  the  Injury.  It  is 
plain  that  be  undertook  to  cross  the  rail- 
road track  without  stopping  or  looking 
or  listening  to  ascertain  If  a  train  was 
approaching.  He  says  himself  that  he  did 
not  stop  or  look.  When  he  passed  the  en- 
gine It  was  standing  still  onudtiwn  grade. 
It  apoeared  from  the  testimony  that  tbe- 
englne  could  not  have  been  put  in  motion 
without  making  a  noise,  which  the  plain- 
tiff muut  have  heard  If  be  had  been  listen- 
lug.  He  was  Injured  Just  as  be  stepped  ou 
the  track,  and  there  was  uo  proof  tending 
to  show  that  the  person  or  persons  la 
charge  of  the  engine  saw  him  in  a  poHt- 
tion  of  peril  in  time  to  give  him  warning, 
or  to  check  or  stop  the  engine,  or  that 
there  was  anything  to  Indicate  to  then» 
that  he  would  attempt  to  cross  the  track 
In  front  of  the  engine.  Tbe  plaintiff  was 
not  In  apparent  danger  until  he  turned 
and  stepped  on  the  side  track.  He  was 
bound  to  look  and  to  listen  before  at- 
tempting to  cross  the  track.  His  neglect 
of  this  dut,r  avoids  his  right  of  recovery 
In  tbe  absence  ot  evidence,  tending  to- 
show  that  the  defendant  whs  guilty  of 
negligence  so  reckless  or  wanton  as  to  be, 
in  law,  the  equivalent  of  willful  of  iuten- 
tlonal  wrong.  Railroad  C!o.  t.  Webb,  M> 
Ala.  185,  8  South.  Rep.  618.  Tbe  record 
does  not  disclose  any  such  evidence. 
Plaintiff  had  placed  himself  In  thepositloiv 
of  danger,  and  bad  been  injured,  before 
the  defendant  or  its  employes  had  an  op- 
portunity to  take  measures  to  avert  the 
casualty,  and,  on  the  evidence,  willfulnesa 
or  wantonness  could  not  be  Impnted  to 
the  defendant.  The  circuit  court  erred  In 
refusing  to  give  the  charge  numbered  1 
requested  by  the  defendant.  Reversed- 
and  rsmanded. 


Gale  t.  0*Connob.  (No.  10,854.) 

(jSupreme  Court  of  XouMono.   Hay  U,  1891. 
48  La.  Ann.) 

BzsocTOBS  AiTD  Admikibtrators  —  Salb  under 
Order  op  CJodrt^Fkaiid. 

1.  In  case  a  public  administrator  obtains  an. 
order  of  court  to  sell  property  of  a  vacant  estate, 
and,  under  re^lar  proceediD^  thereafter,  the 
same  is  sent  to  sale,  und  adjudicated  for  a  price 
actually  and  really  paid,  be  cannot  be  proceeded 
against  as  a  negatkmim  gestor  by  persons  claim- 
ing an  interest  in  said  succession  and  property, 
on  averment  that  such  sale  was  the  result  of  a 
fraudulent  conspiracy  on  the  part  of  others.  In 
which  said  public  aondnistrator  did  not  partiol- 
pato. 

2.  He  is  entitled  to  be  dealt  with  as  pnbllo 
administrator,  and  not  as  a  negoMOTUm  ffestor. 

(SyllobM  hu  the  Court.) 

Appeal  from  district  court,  parish  of 
East  Baton  Rouge;  C>  D.  Fatrot.  Spe- 
cial Judge. 
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Souae  4  Qnnt,  for  appellant.  C  C. 
Btrdt  lor  app^lee. 

Watkins,  J.  Plaintiff  seeks  to  charge 
the  defendaDt  as  a  negotiorum  gestor,  on 
the  ground  that  he  intermeddled  with  an 
uniocated  land  claim  against  the  United 
States  goTemmeat,  which  was  reported 
In  faror  ol  bis  (petitioner's)  ancestor  in 
1821,  and  confirmed  in  1846;  said  ancestor 
having  died  lo  1819.  It  Is  alleged,  sub- 
stantially, that  In  1872  the  defendant,  be- 
ing at  the  time  public  administrator  lor 
the  parish  ot  East  Baton  Rouge,  pro- 
voked an  administration  of  said  ances- 
tor's estate,  same  being  alleged  to  be  a 
vacant  estate  worth  less  than  9500.  and 
caused  a  simulated  sale  of  said  land 
claim,  the  only  asset  of  the  BDCCussion.  to 
be  made  "for  the  bare  costs  of  adminis- 
tration,"and  at  theeale  same  was  ostensi- 
bly adjudicated  to  D.  W.  C.  Wheeler,  who, 
on  the  faith  of  such  adjudication,  procured 
(mm  th?  sarveyor  general  o(  Louisiana, 
In  satisfaction  thereof,  the  serip  author- 
ised by  act  of  congress  to  be  issued  there- 
for, and  apon  which  said  surveyor  general 
made  an  Indorsement  to  the  effect  that 
said  purchaser  was  the  legal  repreeecta- 
tive  of  Christopher  Gale,  plaintiff's  ances- 
tor. It  Is  further  alleged  that  said  Hcrlp 
WHS  located  upon  certain  pine  lands  In  the 
state  ol  Wisconsin,  which  were  In  1878 
patented  to  Christopher  Uale,  or  his  legal 
representatives,  and  that  said  lands  have 
since  been  denuded  of  timber,  and  sold 
for  taxes,  and  puc  beyond  reach  and  re- 
covery by  the  heirs  of  said  ancestor,  of 
which  thepetitloner  represents one-elghtli. 
The  petition  charges  that  the  said  succes- 
sion proceedings  were  and  are  null  and 
void  fur  "reasons  apparent  on  their  face, 
and  beeanse  of  the  fact,  alliiade,  that  the 
heirs  ot  Christopher  Gale  had  accepted  his 
succession  In  the  year  1828,  and  there  was 
therefore  no  estate  to  administer  In  1872." 
"It  also  charges  that  the  succession  pro- 
ceedings and  sale,  the  procurement  of  the 
wrip.  Its  location  and  patenting,  were 
had,  done,  and  contrived  In  pursuance  ol 
an  agreement  or  agreements  between  D. 
W.  C.  Wheeler.  •  •  •  the  purchaser 
at  the  succession  sale;  A.  G.  Foster,  who 
acted  as  his  attorney;  his  brother,  E.  W, 
Foster,  then  surveyor  general;  D.  J. 
Wedge,  who  acted  a^  attorney  for  the  de- 
feniiant  In  the  succession  proceedluKs; 
and  Chlpman,  Hosmer  &  Co.,  claim  agents 
at  Washington.  I).  C."  It  la  not  charged 
that  the  defendant  was  a  party  to  the 
alleged  conRplracy,  but  It  Is  averred  tiiut 
lie,  p^'riiaps  Igiiorantly,  permitted  liiu 
oftlre  to  be  used  In  furtherance  of  same. 
Alleging  that  all  the  other  parties  nuiiied 
reside  beyond  the  juriediction  of  the  court, 
the  plalntin  seeks  relief  agalnstthe  defend- 
ant alone;  his  averment  being  that  "the 
defendant  by  pretending  to  admlnlHter 
upon  the  succewalon  of  tlie  said  Christo- 
pher Gnle,  and  the  said  land  claim  as  [un] 
asHet  thereuf.-became  liable  as  nefrt/tioriiin 
ftestor  to  your  petitioner  for  hin  propor- 
tion of  the  value  of  the  said  riglit  to  uat- 
iRfactlnn  la  certlAcates  ot  location  for  tlie 
said  land  claim  of  the  said  Christopher 
tiule.  and  of  the  lands  liwuted  therewith, 
vis.,  in  thesum  ot  f4,t)00, "  etc.  The  prayer 


of  his  petition  to  for  Judgment  In  keep- 
lag  with  theforegoing  averments.  To  this 
suit  the  defendant  filed  an  exception  of  no 
cause  of  action,  and  also  excepted  on  the 
gronnd  that  the  proceedings  In  the  succes- 
sion of  Gale,  described  In  plaintiffs  peti- 
tion, were  had  and  taken  In  pursuance  ot 
an  order  of  the  late  parish  court  of  the 
parish  ot  East  Baton  Rouge,  acting  as  a 
court  pt  probate,  and  that  the  defeadAOt, 
as  public  administrator,  acted  therena- 
der;  that  said  Judicial  order  has  never 
been  reversed  or  set  aside  on  appeal,  or 
In  a  direct  action  of  nullity ;  and  that 
same  cannot  be  collaterally  attacked  In 
tbis  suit.  He  therefore  prays  the  dismis- 
sal of  the  suit.  On  the  trial  of  said  excep- 
tions, same  were  sustained,  and  the  salt 
dismissed,  and  from  that  Judgment  plain- 
tiff prosecutes  this  appeal. 

We  are  of  uplnlbn  that  the  Judge  a  ^na 
correctly  ruled  In  sustaining  the  d^end- 
ant's  exceptions,  and  dismissing  the  plain- 
tiff's  suit.  As  a  cause  ot  action,  we  are 
disinclined  to  regard  the  averment  as  to 
defendant  suffli'lent;  for,  notwithstand- 
ing It  Is  specifleally  averred  that  thejadl- 
clul  sale  and  adjudication  to  Wheeler  was 
simuluted.  It  is  admitted  in  the  same  sen- 
tence which  contains  that  averment  that 
the  sale  bad  a  consideration  to  the  extent 
of  "the  costs  of  administration;"  and, 
notwithstanding  It  Is  alleged  that  ttila 
sale  was  procured  and  consummated  by 
the  means  and  instrumentality  of  a  con- 
spiracy entered  into  by  and  l>etween  cer- 
tain named  persons.  It  Is  distinctly  staled 
that  the  defendant  Is  not  charged  to  have 
been  a  pnrtlcepR  crimlnts,  but  It  la  averred 
that  "be,  perhaps  Ignoraatly,  permitted 
his  otHcft  ti>  be  used  in  furtherance  of  the 
same."  These  two  averments  and  Judicial 
admissions  are  Inconsistent  with  the  fol- 
lowing averment,— that  thedefendant  had 
rendei-ed  himself  liable  as  an  Intermeddler 
*by  pretending  to  adnilnlster'*  the  succea- 
slon  of  Gale,  and  destituting  It  of  said 
property.  It  is  clearly  inconsistent  to 
charge  the  defendant  with  reHponstblllty 
as  a  n^(otioritm  geator,  and  at  the  name 
time  to  admit  that  he,  as  public  adminis- 
trator, procured  from  the  probate  cuurt 
an  order  for  the  sale  ot  this  property, 
whllelgnorantot  thealleged  conspiracy  un 
the  part  of  others  to  procure  the  dlspoel- 
titm  of  the  same.  But,  It  it  be  conceded 
titut  plalntltTs  petition  discloses  a  cause 
at  action.  It  Is  clear  that  the  order  uf 
court,  and  the  proceedings  thereafter. 
r»nnut.  on  such  averments  as  those  pre- 
viousJy  quoted,  be  collaterally  attacked 
;  or  queKtloneil  In  suits  between  other  par- 
;  ties.  The  court  that  granted  the  order 
lind  complete  jurisdiction  of  the  reff.  The 
defendant  was  public  administrator  de 
Jure  et  de  facto.  The  property  was  duly 
Inventoried  and  advertised;  and  It  is  ad- 
mitted that  at  the  sale  a  small  eonsldera- 
tlou  was  paid.  It  will  not  sofllce  to  say 
now  that  there  were  no  debts  due  by  the 
deceased  then.  In  Webb  v.  Keller,  39  Ln. 
Ann.  56, 1  South.  Rep.  428,  we  said  on  this 
subject:  "The  complaint  la  made  of  the 
order  ot  court  directing  the  sale,  on  the 
ground  that  the  estate  •  «  •  owed 
no  debts."  etc.  "The  debts  were  subse- 
quently placed  upon  the  tableau,  and 
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prorad  to  tb«  BattetaetlOD  of  the  Jodxe. 
who  was  competent,"  etc.  **Tbla  was  a 
mere  Irn^cnlartty,  and  not  a  cauee  to  chal- 
Jenge  ttie  proceeding  as  null  anil  void." 
The  Bame  principle  was  affirmed  In  I>ln- 
man  t.  RIrstIdb.  40  La.  Ann.  764,  6  Sooth. 
Rep.  48.  The  defendant  mnst  be  dealt 
with  as  public  administrator,  and  not  a 
aegothram  geetor*  Judgment  affirmed. 

ON  BSHBABINO. 
(Ibj  SI,  1801.) 

We  have  carelDlly  examined  the  plaln- 
tilT'B  elaborate  appllcatloa  lor  rehearing, 
and  the  printed  record,  opinion,  exhibits, 
and  brief  accompanying  same,  without 
being  convinued  that  our  oplaion  is  er- 
roneous. The  theory  of  platottn's  case  is 
that  defendant  is  liable,  and  can  be  pro- 
ceeded against  as  a  aefcotiorum  geetor; 
and  onr  opinion  holds  that,  on  the  state 
of  facts  presented,  he  is  not  prima  tkcie 
liable  In  that  capacity.  The grav/impn  of 
the  application  is  that  his  petition  alleges 
It  to  be  a  fact, — not  a  fact  apparent  of  rec- 
ord, not  a  fact  known  to  the  defendant, 
bat  a  fact  aliunde  **  that  the  heirs  ol  Chris- 
topher Gale  had  accepted  his  succession  In 
the  year  and  there  was  no  estate  to 
administer  in  11172;'*  hence  the  adminis- 
tration was  a  Action.  This  may  hare 
been  periectly  true  as  matter  of  fact;  but, 
without  allegation  of  defendant's  knowl- 
edge of  such  a  condition  of  things.  It 
wvuld  be  Intolerable  that  he  should  be 
held  as  a  wrong-doer,  while  it  would  be 
permissible  that  the  alleged  conspirators 
should  be  so  held,  and  made  responsible 
tor  the  aTalls  thereof,  as  well  as  for  the 
consequences  of  their  acts.  Nothtn'g  In 
the  opinion  is  Intended  to  deprive  the 
plaintiff  of  any  remedy  or  redress  he  may 
bare  against  other  parties,  and  the  same 
la  tally  reserred.  Rehearing  relased. 


Statb  v.Wahrkn.  (No.  10.848.) 

{Supreme  Court  of  lAmUUtna.   May  11, 1891. 
48  Lb.  Ann.) 

HoKciDB— Trial— Sepabation  or  Jdkt. 
In  a  capital  case,  a  separatloo  of  the  Jorr, 
part  of  the  Jurors  remaining  without  a  deputy  In 
cbam,  while  the  others  are  led  oat  of  the  bolld- 
iDg.  18  fatal  to  the  proeecotion. 
{SyUtUnu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Ibfria;  Moiiton,  Judse. 

L.  O.  Hacker  and  David  Todd,  tor  ap- 
pelinnt.  Wtttter  M.  Mogeiv,  Atty.  Geu., 
for  the  mate. 

Bkkmi'drz,  C.  J.  The  defendant  was 
prusecuted  fur  administering  poison  with 
Intent  to  commit  murder.  lie  was  con- 
Tlcted.and  sentenced  to  bard  labor  for  life. 
During  the  trial  he  took  several  bills  of 
exce))tion.  After  verdict  he  made  a  mo- 
tion for  a  new  trial,  and  a  motion  In  ar- 
rest ul  judgment.  Relief  having  been  de- 
nied him,  he  appeals.  It  is  unnecessary 
to  pasKonthebillo,  andon  themotlon  In  ar- 
rest. Tbe  motion  for  a  new  tri»I  cbargen 
that,  alter  tbe  Jury  had  retired  to  delib- 
erate on  their  verdict,  they  were  separate 
ed.  Tbe  record  shows  that  the  sheriff  con 
ducte<l  foar  of  tbe  Jurors  from  the  Jury- 
room,  through  the  court-room.  Into  the 


yard;  a1lowlnfl;theotber^glittoremalnla 
the  Jary-room,  up-atalrs,  with  no  deputy  la 
charge.  Tney  wereaccesslble.  Misconduct 
Is  presumed.  In  a  capltalcase.separatioa 
of  the  Jury,  such  as  thus  occurred,  is  fatal  to 
the  prosecution.  State  v.Homsby.S  Rob. 
(La.)  664;  State  v.  Crosby,  4  La.  Ann. 
486;  State  t.  Evans,  31  La.  Ann.  821; 
State  V.  Frank,  2S  La.  Ann.  213;  State 
Nockom.  41  La.  Ann.  688,  «  South.  Rep. 
72».  The  dereliction  of  duty  on  the  part 
of  the  sheriff  Is  censurable.  It  is  therefore 
ordered  and  decreed  that  the  verdict  In 
this  case  be  set  aside,  and  the  sentence 
upon  It  avoided  and  reversed ;  and  it  Is 
now  ordered  and  adjudged  that  the  case 
IM  remanded  to  the  lower  eonrt  tor  tar- 
ther  proceedings  according  to  law. 


Cj:.ark  et  a/,  v.  Their  Crkditobs.  (No. 
10,816.) 

{Supreme  Court  of  Louisiana.  May  11, 1891. 
48  La.  Ann.) 

IkSOLVENCT— Sir  NDIC— COMPBKSATIO:*. 

1.  A  provisional  ayndlo  can  only  claim  com- 
missions on  effects  of  the  insolvent  which  bav« 
been  coaflded  to  his  care. 

8.  He  caonot  claim  oommiasioiu  on  effects 
which  have  been  pledged,  although  properly  on 
the  schedule.  He  has  a  ric^t  to  liquidate  the 
debt,  and  seoure  resldnom  lor  crBdltors,  upon* 
wbloh  commiasiona  ahoold  be  allowed. 
{/Syllabw  by  the  Court.) 

Appeal  from  civil  district  conrt,  parish  ol 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Ernest  T.  Florance,  lor  provisional  syn- 
dic, appellant.  John  M.  Baldwin  and 
Walter  D,  Denegre,  for  appellees. 

MoEnbrt,  J.  The  facts  in  this  case  are 
as  follows:  First.  John  R.  Plcton  was 
tbe  provisional  syndic  of  James  Clark  ft 
Co.  Second.  As  apirears  from  theinven- 
toi7  taken  Immediately  after  the  appoint- 
ment of  said  pTovlHionai  syndic,  the  total 
assets  of  the  Insolvent  were  upprnlsed  at 
981.688.63,  ail  of  which  were  mentioned  in 
the  schedule  filed  by  the  insolvent,  bur  of 
which  assets  there  came  Into  the  actual 
physical  possession  of  the  provisional 
syndic  a  certain  araonnt  appraised  ut 
916,402.84.  The  balanceot  tbescbedule  as- 
sets so  appraised  consisted  of  coHee  and 
notes  belonging  to  the  Insolvent,  but  in 
the  hands  of  pledgees.  The  coffee  was 
sold  by  the  pledgees  and  the  proceeds 
thereof  credited  by  them  on  the  amount 
due  by  the  insolvent,  leaviug  a  balance 
still  due  im  the  debt  for  which  tiie  coffee 
was  pledged.  Third.  The  assets  to  be  dis- 
tributed by  the  provisional  syndic  exceed 
92,000:  the  debts  to  be  paid  therefrom  ex- 
ceed thensHets;  contjequently  the  percent- 
age to  be  paid  to  creditors  of  Inferior 
rank  dependson  theamount  to  be  allowed 
as  commission  to  the  provisional  syndic. 
Fourth.  The  provisiunal  syndic  wascalled 
on  by  crefliturs  to  Investigate  the  validity 
of  all  these  pledges  with  a  view  to  pro- 
tecting the  rights  of  creditors,  and  r>er- 
formed  tbe  duty  requlrwl  ol  blin.  Filth. 
The  provisional  syndic,  with  the  authori- 
zation of  tite  coui-t,  took  lepal  proceed- 
ings to  attempt  to  recover  for  the  estate 
the  Burplas  remaining  over  (as  claimed) 
from  two  ol  these  pledges,  to  which  pro- 
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.ceediDfcs  the  syndic  afterwards  ancceeded, 
nnd  which  proceedlngB  are  Btill  pendlna ; 
tbt>  amuuDt  IncoDtest  beioKfS.OUO.  ISlxth. 
If  the  amount  of  the  commlcMloDS  to 
which  the  prorialonal  eyndic  Ib  entitled 
la  to  be  calculated  npon  the  total  amount 
of  aaaeta  aa  it  appears  In  the  schedule  and 
inventory,  including  the  pledged  assets, 
the  amount  of  those  commiSBloiis  Is 
f846.88:  U  the  amount  Is  to  be  calculated 
ouly  on  the  appraised  value  of  the  assets 
that  came  Into  the  physical  possession  of 
the  provisional  syndic,  then  those  commls- 
aiuna  will  amount  to  $IM.02.  Seveatb. 
Tbiri  api>eal  Is  taken  only  from  the  por- 
tion of  the  Judgment  of  the  lower  court 
that  maintains  the  opposition  to  the  Item 
of  TommlBalouB  of  ProvlBlonal  Syndic." 

The  queetloD  subuiltted  for  determina- 
tion Is,  can  the  provisional  syndic  be  paid 
commlsslouB  on  pledged  property  of  the 
inaolvent?  The  provisional  syndic  is  en- 
titled to  a  commisalon  on  the  (coods  and 
effects  of  the  insolventconflded  to  his  care. 
Bection  1793,  Rev.  St.  The  mere  cession 
of  the  property  of  an  Individual  does  not 
give  the  provisional  syndic  theriehtto 
demand  and  take  posseHuloa  of  effects  of 
the  Insolvent  which  have  been  pledged. 
The  pledgee  hau  the  ondoabted  right  to 
retain  the  property  until  his  debt  la  satis- 
•  fled.  In  a  proper  case  the  syndic  can  sue 
to  liquidate  the  debt,  and  reduce  to  pos- 
session the  reslduam.  if  any,  tor  the  b^'ne- 
flt  of  the  creditors  of  the  insolvent.  Ren- 
shaw  V.  CreditorB,  40  La.  Ann.  87,  3  South. 
Rep.  403.  In  this  case  the  provlslnual  syn- 
dic has  not  obtnined  any  balance  due  the 
Insolvent's  estate  from  the  pledged  effects. 
The  fact  ol  snlt  having  been  brought  at 
the  solicitation  of  creditors  to  liquidate 
some  of  the  debts  and  secure  posi»e8sIon 
of  the  pledged  property  does  not  entitle 
him  to  commissions.  He  has  not  received 
them  on  deposit,  and  they  have  not  been 
confided  to  his  care.  The  Institution  of 
the  suit  was  a  ncueaaary  proceeding  to 
get  poasesalon  of  the  pledged  property; 
but  it  may  be  that  the  syndic  will  fall  In 
efforts  to  secure  pussession  of  the  same. 
It  la  also  contended  by  the  provisional 
syndic,  as  the  Insolvent  Is  required  to 
place  on  his  schedule  all  bis  property, 
movable  and  Immovable,  rights  and  ac- 
tions, nnd  as  these  pledged  effects  were  on 
hlri  schedule,  he  had  the  right  to  commls- 
slons  on  the  same;  and  bases  his  demands 
on  the  provisloQB  of  section  1791,  Rev.  St., 
which  says:  "Ail  the  property  of  the  In- 
solvent debtor  on  his  schedule  vesttt  in  the 
creditors."  It  Is  ol  course  the  duty  of  the 
Insolvent  to  make  out  a  completeschednle 
as  required  by  tlie  Insolvent  laws,  but  he 
can  ouly  deliver  to  the  syndic  such  property 
as  he  has  In  his  possession,  or  which  hecon- 
trola.  Pledged  property  is  not  in  his  pos- 
sesBion,  and  he  cannot  get  possession  of  it 
without  satisfying  the  debt.  Its  place  on 
the  Insolvent's  schedule  does  not,  an  stat- 
ed above,  divest  the  pledgee's  possession. 
The  syndic  can  only  claim  commissions  on 
such  effects  which  have  come  Into  his  pos- 
session, and  which  have  been  confided  to 
bis  care.  The  pledged  property  has  never 
been  In  bla  possession  and  confided  to  liis 
care,  and  be  therefore  baa  no  claim  to 
commiBBlQQB  on  it.  J  ndgment  at&rmed. 


Lamb  T.  Illinois  Cent.  B.Oo.  (No.l0,a09.> 

(Sunireme  Court  of  Louittkina.   May  11, 189L 
48  La.  Ann.) 

Stamps  on  TitAiracRiPT  ox  Appeal — Derailment 
or  Tkain— Injury  to  Anoininq  Bdiuiixo. 

OK  MOTION  TO  D19UIS3. 

1.  The  object  of  the  Judicial  stamp  aet  ts  to 
Becore  the  contributions  to  the  judicial  expense 
fund,  not  to  aet  traps  for  litigants. 

a.  It  appearing  that,  under  tbe  practioe  (tf 
the  court  aad  tbe  custom  of  the  olerk's  (^ce,  It 
is  permitted,  when  not  objected  to  at  tbe  time, 
to  use  documents  and  testimony  on  the  trial,  and 
to  stamp  tbem  subsequently;  and,  furtber,  that, 
in  making  up  transcripts  of  appeal,  it  is  Uie 
olerk's  custom  to  notify  the  counsel  interested 
when  he  discovers  any  documeu^  that  has  been 
used  in  evidence,  to  be  unstamped.  In  order  that 
he  may  supply  the  omission, — the  failure  of  the 
clerk,  in  naste,  to  notice  an  unstamped  doca- 
ment,  and  to  give  the  customary  notice,  should 
not  M  visited  on  the  appellant,  who  lias  relied  oa 
tbe  olerk*8  custom,  and  on  his  complete  certifi- 
cate, as  a  fault  deinrlvinK  him  of  his  appeal, 
when  the  omission  of  the  stamps  has  been  inad- 
vertent, and  Is  supplied  as  soon  as  discovered, 
and  before  the  appellee  has  ButtanA  any  poailbLe 
harm. 

ON  THE  MERITS. 

8.  A  railroad  company  whose  ft«lght  train 
derails  and  runs  Into  an  adJoinlDg  building,  caus- 
ing damage  to  person  and  property  therein,  is  the 
absence  of  Justification  and  without  contribntwy 
negligence  on  the  part  of  the  injured  par^,  is 
guilty  of  gross  a^ligenoe,  and  liable  for  indem- 
nity. 

{SyiUOms  by  the  Court) 

Appeal  from  civil  dlBtrlct  court,  parleb 
of  Orleans ;  Fkbdebick  D.  Kino.  J  udge. 

Giraolt  Farrar,  for  appellant.  J^botoM 
M.  QUU  for  appellee. 

'    on  UOTION  TO  DIBHIBB  APPBAI.. 

Fenner,  J.  The  motion  has  two 
grounds,  tIz.  :  (1)  That  a  plat  offered  in 
evidence  by  plaintiff,  and  duly  filed,  has 
been  omitted  from  the  transcript  by  ap- 
pellant's fault.  The  clerk's  certificate  Is 
complete,  and  protects  appellant  In  the 
right  to  supply  the  omtBSlon,  on  discov- 
ery, by  certiorari,  which  be  bas  done.  (3) 
That  a  document  marked  "XY,"  which 
was  offered  In  evidence  by  defendant.  Is 
omitted  from  the  record  because  tbedefend- 
nnt  had  failed  to  have  tbe  uame  properly 
stumped  and  filed,  which  Justified  the 
clerk  In  omitting  it,  and  places  the  fault 
entirely  on  the  defendant  appellant.  Oar 
Attention  Is  called  tu  the  provlMlona  ol 
Act  136  ol  188(1.  which  require  evidence  to 
be  stamped  before  filing,  and  also  declare 
that  testimony  not  stamped  and  filed 
shall  not  be  copied  into  the  transcript  or 
considered  by  the  appellate  court.  It  ap- 
pears, however,  that,  in  this  case,  most,  if 
not  all,  of  the  evidence  which  was  offered 
and  used  on  thetnal,  wasuotatampedand 
filed  till  some  time  after  the  Jndgnieut  was 
rendered.  It  further  appears  that  It  is  the 
custom  of  the  clerk's  office,  in  making  up 
transcripts  of  appeal,  when  It  is  discov- 
ered that  evidence,  which  bas  been  offered 
and  used  on  the  trial,  has  not  been 
stamped  and  filed,  to  notify  the  counsel 
Interested,  In  order  that  be  may  remedy 
the  delect;  that  In  tblB  case  tbe  clerk,  in 
the  baflte  ot  making  up  the  transcript, 
overlooked  tbe  df>cameiit  "^XY,"  and 
failed  to  notify  coonael,  or  tu  Include  It  bk. 
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the  traDBPiipt.  Ab  rood  as  the  motion  to 
filBmIss  Informed  coaoMl,  who  had  relied 
on  the  clerk's  practice  and  bis  cumplete 
certificate,  that  this  document  had  not 
been  stamped,  and  was  omitted  from  the 
transcript,  he  sapplled  tbe  overslfcbt  by 
having  tbe  same  properly  stamped,  and 
now  brings  up  this  douoment  alsu  ander 
his  eertionui.  It  tbns  appears  that  In 
practice  tlie  rigid  requlrementsof  the  stat- 
ute are  relaxed  bycomnion  consent;  that, 
unless  Innlsted  on.  trials  are  not  delayed 
to  afflx  stamps  daring  the  coarse  thereof, 
but  that  the  HtamplofC  and  flliDK  may  be 
done  after  trial,  and  even,  as  In  this  case, 
after  Jndf^ment.  and  alter  appeal,  while 
the  transcript  Is  being  made.  Under  this 
practice,  If,  as  appears.  It  he  tbe  cestom 
of  the  clerk's  ofilcp  to  notify  coonsel  and 
afford  opportunity  to  affix  stamps  iuod- 
vertently  omitted,  we  du  not  tbink  the 
failure  of  tbeclerk  to  notice  an  nustamped 
document,  and  to  glre  the  cnstomary  no- 
tice, shonld  be  vtaltod  as  a  fault  on  the 
appellant,  destroying  his  ilRht  of  appeal, 
when  the  omission  has  been  Inadvertent, 
and  Is  supplied  as  soon  as  discorered,  and 
before  the  appellee  has  suffered  tbe  slifcbt- 
ettt  harm.  The  law  Is  Intended  to  secure 
the  contributions  to  the  Judicial  expense 
fand,  not  to  set  traps  for  litlt^ants.  Tbe 
case  Is  very  different  from  that  of  Scbmltt 
T.  Drouct.42  La.  Ann.  716.  7  South.  Bep. 
74B.   Motion  denied. 

ON  THK  M  KBITS. 

Bbrmui>ez,  C.  J.  This  is  a  snlt  In  dam- 
QRCHbronichC  by  the  plaintiff  In  his  own 
rlgbt,  and  In  that  of  his  wife,  for  Injury 
done  him  In  hln  property  and  business,  and 
her  In  her  person.  The  damaKCS  are  al- 
leged  to  have  been  caused  by  a  freight 
train  of  defendant  backing  off  a  side  track, 
and  ronning,  at  an  annuthorized  full  speed. 
Into  a  house  occupied  by  the  plaintiff  as 
a  eoffee-boufie  and  residence,  at  6  o'clock 
In  the  morning  of  December  9,  ISStf,  at  a 
comer  ol  streets.  In  this  city.  It  is 
averred  that  tbe  bar-room  and  appnrt^ 
nances  were  damaged,  so  that  the  owner 
bad  to  give  tbe  same  up,  bis  business  and 
trade  being  thus  broken  upand  destroyed. 
It  is  besides  stated  that,  by  tbe  occur- 
rence, the  wife  of  plaintiff,  who  was  In  the 
bnnse  at  the  time,  was  struck  by  a  heavy 
falling  post,  thrown  into  the  street, 
Bpeeebless  and  senseless,  her  clothes  being 
torn,  her  arm  lacerated,  and  that  she  Buf- 
fered great  pain  in  ner  breast  and  back. 
The  damages  to  theproperty  and  business 
are  set  down  to  near  91,000,  those  to  tbe 
wife  at  97.600,  and  ttause  to  tbe  husband 
at  92,500;  Inmplug  about  911.00(1.  The 
charge  Is  made  that  the  whole  accident  Is 
attributable  to  the  gross  negligence  of  tbe 
company,  which  makee  It  liable  for  tbe  In- 
jury sastained.  The  answer  was  a  gener- 
al denial.  The  case  was  tried  by  a  Jury, 
who  returned  a  verdict  for  92,300.  on 
which  Judgment  was  accordingly  rendered. 
Alter  a  fruitless  motion  fur  a  new  trial 
the  defendant  appeals.  The  plaintiff 
J«ilns  In  the  appeal,  praying  that  the  dam- 
ages allowed  be  Increased  to  98,4K1.50.  It 
Is  useless  to  state  bow  the  accident  oc- 
curred. The  defendant  explains  tbe  Glr> 
cnnntaDcea  under  whiefa  It  happened ;  bat 
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does  not  attempt  to  Jastify  It,  or  even  to 
charge  any  contributory  negligence  on 
tbe  part  of  the  party  really  Injured.  The 
Issue  presented  Is  merely  one  of  fact,  involv- 
ing the  quantum  of  damages  sustained. 
The  defendant  has  stated  a  bill  of  particu- 
lars, footing  93^.  which  It  considers  Is  a 
more  than  reasonable  indemnity  to  both 
thehuBband  and  wife, dividing  sameas  fol- 
lows: 9100  to  the  former,  and  9250  to  the 
latter.  Although  the  testimony  la  far 
from  eetabllBblng  the  gravity  of  the  Injury 
oecasloned,  and  which  baa  been  consider- 
ably magnified,  it  ia  apparent  that  the  de- 
fense has  greatly  minlmieed  it.  It  may  be 
that  Mrs.  Lane's  snfferings  have  been,  lu 
appearance,  temporary,  but  they  were  In 
tense,  occasioned,  as  they  were,  by  the 
frightful  emotions  of  the  moment.  Tbe 
stubborn  fact  remains  that  staewas  struck 
by  the  falling  of  tbe  post,  and  it  is  more 
than  probable,  as  testified  to  by  the  phy- 
sician who  sa w  ber  lust,  rather  frequently, 
that  hercnnHtitutlon  has  been  so  seriously 
Impaired  that  she  will  remain  an  Invalid, 
never  to  be  hervelf  again.  She  was  guilty 
of  no  contributory  carelessntsss,  and  was 
hurt  In  her  house,  where  she  bad  a  right 
to  be.  Under  the  cIrcumHtances,  we  think 
her  entitled  to  a  reasonable  indemnity, 
which  we  fix  at  91^600,  Inclndlng  the  dam- 
age claimed  by  her  hnabaad,  aa  done  to 
his  property  and  buBlnesa.  It  Is  therefore 
ordered  and  decreed  that  the  verdict  and 
Judgment  thereon  be  reduced  to  91,600, 
and  that,  thus  amended,  tbe  same  be  af- 
firmed, appellee  to  pay  costs  of  appeal, 
and  defendant  thoseof  the  lower  conrt. 


SoBOST  et  al.  t.  Nbwhah. 

(Sufffwne  Court  of  LotOtUma.  June  11, 1801. 
48  La.  Ann.) 

Rss  ADnroioATA— Taxation— ABsnsHBNT—FOE- 
rsiTURs— DsBTBoonoiT  or  Rboosds. 

1.  Where  a  case  Is  remaaded  to  fix  a  data 
from  which  preBcription  can  be  ooloulsted,  the 
plea  of  re«  adJucUcata  will  not  prerail. 

9.  It  is  not  ueoessary  for  the  auditor  of  pjib- 
llo  acooimts  to  verify  copies  by  affidavit,  as  it 
does  oot  give  any  additional  weight  to  his  ot&- 
cial  signature  asd  seal. 

8.  where  records  are  destroyed  by  fire,  parol 
erfdence  can  be  received  as  to  theur  existence 
and  contents. 

4.  Where  a  par^  has  died,  aod  the  heirs 
have  not  twen  pai  In  possession  of  his  property, 
an  assessment  of  the  soccession  to  his  estate  is 
aufflcteDt. 

5.  Forfolture  of  property,  under  Acts  42  of 
1871  and  96  ot  1877,  results  from  the  filing  of  the 
delinquent  rolls^  and  the  effect  of  the  forfeiture 
is  that  ft  can  be  set  aside  dnly  on  proof  tlf  pay- 
ment of  the  taxes. 

6.  The  iimitatioD  of  the  right  to  annul  the 
forfeiture  to  a  single  speuijled  oase  precludes  the 
rieht  to  contest  for  Irregularities  and  ioformal- 
itfes  in  the  assessment,  or  the  affidavit  of  the  tax 
collector  as  to  the  delinqueoi^.  Bach  irregu- 
larities are  cured  by  said  acts. 

7.  Property  forfeited  to  tbe  state  was  sold, 
under  Aot  107  of  1880,  in  188L  Held,  ttat  such 
sale  is  valid,  and  tbe  presariptioD  of  tiuree  years 
applies. 

H.  The  parties  who  permit  tbelr  property  to 
be  forfeited  and  vested  in  tbe  state  have  no  In- 
terest in  its  future  disposition  by  the  state. 
{/SvUabut  by  the  Court) 

Appeal  from  district  court,  parisb  o! 
Jackson;  Gbobgb Wbab, Judge. 
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Wblte  &  SauTidera  and  Gr&bam  &  Hol- 
stead,  fur  ai>pellant. 

(1)  To  effect  a  furfeiiare,  under  Acta  42 
ol  1871  and  96  uf  1877,  it  was  Decenary : 

(a)  That  the  tax  collector  Bboold  make 
out  and  verify  the  delinquent  list. 

ib)  That  thia  delinquent  list  shoald  be 
recorded  In  the  parish  mortgatcti  records. 

(c)  That  It  Bboald  then  be  forwarded  to 
and  filed  with  the  stute  auditor. 

(2)  The  certiftcaces  of  the  state  auditor 
shon  that  the  delinquent  lists  of  Jackson 
parish,  from  18TS  to  1880,  are  on  file  In  his 
office,  with  the  tax  collector's  rartlflcate 
showing  delinquency,  and  the  parish  re- 
corder's certificate  showing  recordatiim, 
a  Itached  thereto,  and  that  the  lands  In  con- 
troversy appear  thereon.  Thia  ratabllahes 
the  forfeiture  of  said  lands  to  the  state. 

(8)  The  forteitare  resulted  from  tbeflUng 
of  the  delinquent  rolls  In  the  auditor's  office. 

(4)  The  forfeiture  could  beset  aside  only 
on  proof  of  payment  of  the  taxes.  This 
limitation  of  the  right  to  annnl  the  forfeit- 
ure to  a  single  si»eclQed  cause  precludes  the 
rifcht  to  conteot  the  forfeiture  on  the 
ground  of  informalities,  such  as  the  exact 
r^ularity  of  the  assessment  or  affidavit 
of  the  collector  as  to  delinquency. 

(5)  The  assessment  to  tbe  estate  of 
James  Burfcet,  after  his  death  and  before 
his  heirs  were  recognised  and  put  in  ihm* 
session,  wan  correct. 

(ft)  The  proof,  as  well  as  tbe  tax-deed  of 
defendant.  estabHshes  that  the  sale  was 
made  under  Act  107  of  1S80. 

(7)  The  property,  having  been  forfeited 
to  the  state,  was  sobject  to  be  sold  ouder 
that  act,  and  the  sale  is  protected  by  the 
prescriptions  of  three  and  five  years. 

(S)  The  plaintiffs*  title  being  dIveHted  by 
a  forfeiture  to  the  state  prior  to  1880.  It  is 
DO  concern  of  theirs  whether  the  sale  by 
the  state  in  1881  was  regular  or  not. 

F.  IV.  Price  and  Boutner  A  LiamkintloT 
appellee. 

{1)  Tbe  plea  ol  nra  JudioatA  applies  to 
all  deflnltive  Judgments,  and  a  definitive 
Judgment  ia  one  that  decides  all  the  points 
In  controversy  between  the  parties,  (Code 
Prac.  art.  639:  Civil  Code,  art.  22S6;)  and, 
no  matter  In  what  form  of  action  or  pro- 
ceeding, whether  by  petition,  intervention, 
or  exception,  the  question  may  have  been 
presented,  the  same  question,  once  Judi- 
cially decided  between  the  same  parties, 
acta  as  a  complete  bar,  (19Lia.828;  83  La. 
Ann.  829.) 

(2)  Parol  evidence  cannot  be  admitted 
to  vary  or  contradict  the  recitals  uf  a 
deed,  or  against  or  beyond  what  Is  con- 
tained in  the  act.   Civil  Code.  2276. 

(8)  The  recitals  of  a  deed  cannot  be  con- 
tradicted or  varied  by  a  party  who  holds 
under  the  deed  without  an  allegation  of 
error  or  fraud,  and  not  then  when  the  evi- 
dence would  be  at  variance  with  his  alle- 
gations. 

(4)  Unsworn  ex  parte  garbled  extracts 
from  the  rerorda  of  the  auditor's  office  are 
not  admissible  In  evidence  to  prove  title 
to  real  estate  In  this  state. 

(5)  Statates  of  forfeiture  of  property 
which  do  not  provide  for  due  notice  and 
a  right  to  be  heard  by  the  debtor  are  nn< 
constitutional,  and  in  contravention  of 
tbe  lonrteenth  amendment  to  the  consUtn- 
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tion  of  the  United  States,  and,  even  when 
constitutional  and  provide  for  a  due 
process  of  law, tbe  statu temustbe  strictly 
construed  and  followed,  under  pain  oi 
nullity.  96  Ia.  Ann.  699  ;  94  tA.  Ann.  266. 
See  9  Wall.  836,  886,  as  to  right  ol 
forfeiture.  S  Amer.  &  Eng.  EncJLaw,  p. 
717;  6  Amer.  &  Eng.  £nc.  Law,  pp.  48-52, 
and  notes;  8  Amer.  &  Eng.  Euc.  Law,  p. 
451,  8:l4;  Cooley,  Tax'n,  f2d  Ed.)  p.  405. 
Compare  Acts  1871,  Nu.  42,  p.  122,  %%  66-68. 
and  Acts  1878.  No.  47,  p.  101.  fiS  8.  U.  See 
Cooley.  Tax*n,  (2d  Ed.)  pp.  470.  472.  474, 
478,  481, 487. 

(6)  The  repeal  uf  laws  Is  either  express 
or  implied.  It  Is  Implied  when  the  new 
law  contains  provisions  contrary  to  or 
Irreconcilable  with  those  of  the  former 
law.  Civil  Code.  art.  28. 

(7)  Tbe  sale  of  land  for  taxes  witbont 
authority  by  any  statute  of  Louisiana  is 
absolutely  null  and  void,  and  no  prescrip- 
tion will  apply.  Snrget  v.  Newuiau,  42 
La.  Ann.  777;  40  La.  Ann.  453.  4  South. 
Bep.  498 :  89  La.  Ann.  409, 2  South.  Rep.  809 ; 
82  La.  Ann.  912.  228;  34  La.  Ann.  109,  407. 
705  ;  85  La.  Ann.  1086;  Bluck.  Tax-Titles.  §§ 
1^127,  98-100:  Cooley,  Tax'n,  pp.  658- 
663.497,481.  487.  and  notes;  88  La.  Ann. 
441;  82Le.  Ann.  912.  914. 

(8)  Act  107  of  1880  applies  only  to  lands 
that  had  been  forfeited  to  the  state  for 
taxes  due  prior  to  1879.  Black,  Tax-Titles, 
up.  80, 91 ;  30  La.  Ann.  876 ;  32  La.  Ann.  228; 
waddill  v.  Walton. 42  La.  Ann.  763, 7  South. 
Rep.  738.  Act  77  of  1880,  only  applies  to 
collection  of  current  taxes  due  subsequent 
to  1879.  There  was  no  statute  that  au- 
thorised tbe  sale  of  land  tor  taxes  due 
prior  to  1879,  and  for  taxes  due  subse- 
quent to  1879  in  one  act,  and  not  at  all  for 
taxes  due  prior  to  1S79,  unless  the  land  had 
been  duly  and  legally  adjudicated  to  the 
state.  Surget  v.  Newman,  42  La.  Ann.  777, 
7  South.  Rep.  731;  Const.  1879,  Mis.  Ord. 
No.  1;  article  310.  Const.  lU79;  Act  47  ol 
1878.  S  9. 

(9)  The  burden  of  proof  Is  upon  the 

f)arty  setting  up  a  forfeiture,  and.  If  he 
alls  to  establish  a  title  in  the  state  or  a 
legal  forfeiture,  his  claim  falls.  26  La. 
Ann.  699  ;  84  La.  Ann.  265;  Couley,  Tax'n, 
461.  466. 

MrEnbbt.  J.  The  plaintlfTs,  who  reside 
In  the  state  of  Miaalsalppi,  are  the  heirs  of 
James  Surget,  who  died  In  that  state  in 
tbe  year  1866.  They  allege  that,  at  the 
time  of  his  death,  he  ownej  lands  situated 
In  the  parish  of  Jackson  to  the  amount  of 
7.200  acres,  and  that  the  defendant.  laa- 
dore  Newman,  claims  the  ownership  of 
said  lands  by  virtue  of  a  tax-sale  made  to 
him  by  tbe  sberltf  of  Jackson  parish  on 
the  24th  June,  18^1.  Tbe  tacts  In  the  case, 
and  the  issues  Involved,  are  stated  In  the 
case  of  Surget  v.  Newman. 42  La.  Ann.  777, 
7  Sonth.  Rep.  731.  This  case  came  before 
na  at  the  last  term  of  court  at  this 
place  on  an  exception  of  no  cause  of  ac- 
tion, and  the  plea  of  prescription  filed  by 
the  defendant  ottwo.tbree.and  five  years. 
Tbe  determination  of  tbe  time  from  wblcb 
the  prescription  would  run,  and  whether 
it  could  be  urged,  depended  upon  the  stat- 
ute under  which  the  sale  was  made. 
Thwe  was  no  meana  of  determining  tbe 
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queatJon  from  the  face  of  the  papers,  and 
tbe  case  was  therefore  remauded  for  far- 
ther proceedlnRa.  There  was  no  definitive 
Judgment  rendered;  consequently  the  plea 
of  res  a,(ijudiea.ta  urged  by  plaintiff  is  not 
tenable. 

As  stated  In  tbe  opinion  remanding  the 
case,  if  tbe  sale  was  for  delinquent  taxes  It 
was  null  and  Toid,  as  Act  107  of  1880,  the 
only  act  under  which  tbe  sheriff  and  tax 
collector  coald  make  a  sale,  provldea  only 
for  tbe  aale  of  property  forf^ted  to  the 
state  for  tbe  non-payment  of  taxes.  The 
qaestlon.  then,  Is  whether  or  not  there 
was  ever  any  forfeiture  of  the  property  In 
controversy  to  the  state  for  tbe  non-pay 
ment  of  the  taxef^  osHessed  against  It.  It 
la  vigorously  urged  by  plaintiffs  that  Act 
47  of  1H78  repealed  Act  42  of  1871.  We  have 
carefully  examined  the  acta,  and  find  that 
there  ts  no  confllet  between  them.  Act  47 
of  11*78  had  reference  to  the  sale  of  proper- 
ty of  the  delinquent  tax-payers,  and  the 
forfeiture  of  certain  rights  forfhenon-pay- 
ment  of  taxes  and  licenses.  Act  42  of  IKTl 
providedforboth  thesaleand  thefnrfelture 
of  the  property,  the  la  tter  when  the  sheriff 
and  tax  collector  had  exhausted  hia  efforts 
to  collect  the  taxes.  The  objection  to  the 
constltutlooality  of  this  act  is  without 
lonndatiun.  The  examination  of  the  sev- 
eral  revenue acte  of  1871  and  1877  will  show 
that  there  was  no  arbitrary  forfeiture  of 
the  property  ut  the  plaintiff,  and  taking  it 
withoDt  due  procfw  uf  law.  Tbe  lawpro- 
Tlded  for  tbe  assessment  ol  the  profjerty, 
notices  by  advertisement.  Its  sale,  and 
flDallyltsforfelture,— allof  which  was  done 
for  the  enforcement  of  the  collection  of  the 
amount  owing  to  tbe  state  for  the  assess- 
ments against  the  property.  In  re  Dong- 
las,  41  La.  Ann. 766,6  South. Rep.  675.  Act 
96  of  1877  Is  similar  la  its  provisions  fur 
the  forfeiture  of  the  property  for  noD-pay- 
mentof  taxes,  and  la  the  lost  resort  in  the 
efforts  to  collect  the  tax.  Both  acts  vest- 
ed the  property  In  tbe  state  from  the  date 
of  filing  of  the  delinquent  lists  In  tbe  office 
of  the  reconler  of  mortgages.  Both  acts 
declare  that  the  title  to  the  property  no 
vested  In  the  state  shall  be  Impeachable 
uDiy  on  pruol  that  taxes  for  tbe  non-pay- 
ment whereof  the  lands  were  returned  for- 
feited had  been  In  fact  paid  to  thecollector 
before  the  return  of  the  list  to  the  recorder. 
Parol  evidence  was  Introduced  and  re 
celved,  over  the  objection  of  plaintiffs,  to 
prove  that  the  property  had  been  forfeited 
to  the  state  under  Act  42  of  1871  and  Act 
9Bot  1877.  PlalntlffB*  objection  was  that 
It  would  contradict,  vary,  and  go  beyond 
the  recitals  of  the  deed.  The  deed,  It  au- 
thorised by  statute.  Is  sufficient  to  trans- 
fer title  to  tbe  property.  There  was  no 
mention  made  In  the  deed  of  the  act  of  the 
legislature  by  which  It  was  authorized. 
The  object  of  remanding  the  case  was  to 
ascertain  these  facts.  The  evidence,  there- 
fore, does  not  contradict  or  vary  the  rec- 
ord, but  Is  only  In  aid  of  Its  Interpretation. 
Thecnurt-houseln  Vernon,  Jackson  parish, 
had  been  destroyed  by  fire,  with  the  offi- 
cial records;  and  the  testimony  of  the 
ofRrlala  of  the  parish  In  relation  to  a  mat- 
ter which  came  under  their  observation 
while  in  office  was  tbe  only  accessible  evi- 
dence. Tlie  same  objection  is  made  to  the 


auditor's  certificate  as  to  the  fact  of  filing 
the  delinquent  lists  in  tats  office. 

The  further  objection  Is  made  that  the 
certificates  were  not  sworn  to,  were  ex 
parte  statements,  and  were  only  partial 
extracts  from  his  records.  The  oath  of  the 
auditor  could  give  no  additional  weight 
to  bis  official  signature.  The  extracts 
were  from  tbe  records  of  his  office,  and 
were  fall  and  complete  so  far  as  essential, 
to  show  that  the  delinquentllsts  bad  been 
filed  and  tbe  property  forfeited.  Tbe  evi- 
dence shows  that  the  property  was  re- 
turned asdelinquent.  and  filed  at  the  prop- 
er time  in  the  otflce  of  the  parish  recorder 
and  the  office  of  the  auditor  of  public  ac- 
counts. The  sherftf  states  that  the  sale 
was  made  under  Act  107  of  1880.  All  the 
circumstances  show  this  fact.  He  was 
not  authorised  to  make  a  sale  under  any 
other  act,  and  the  object  of  remanding 
tbe  case  was  to  ascertain  whether  there 
bad  been  a  forfeiture  of  the  prox)erty  so  as 
to  be  covered  by  Act  107  of  1880.  Tbe 
plaintiffs  allpge  that  the  property  was 
never  legally  assessed  for  and  during  the 
years  mentioned  In  tbe  act  of  sale.  The 
ground  of  Illegality  in  the  assessment  com- 
plained ot  is  that  it  was  assessed  to  the 
"James  Sunset  estate."  The  evidence 
shows  that  James  Surget  died  in  1856,  and 
that  his  succession  is  still  open.  The  heirs 
have  never  been  placed  la  possession  of 
the  property  of  the  estate.  The  plaintiffs 
contend  that  the  property  ought  to  have 
been  assessed  to  tnehnrs.as  tbey  accepted 
the  succession  unconditionally.  Tbe  heirs 
are  non-residents,  and  there  Is  no  evidence 
showing  that  they  ar»  In  possession  of  the 
estate  as  joint  owners,  or  thatthere  Is  any 
record  of  this  fact.  If  it  existed.  In  Jacksou 
parish.  The  property  was  properly  and 
legally  assessed.  Congreve  v.  City  of  New 
Orleans,  33  La.  Ann.  816:  City  of  New  Or- 
leans V.  Stewart,  28  La.  Ann.lUO;  Stafford 
V.  Twltctaell,  83  La.  Ann.  520. 

There  Is  no  attempt  made  to  show  that 
the  tax  had  not  been  levied;  that  tbe  prop- 
erty is  not  subject  to  taxation;  that  it 
had  not  been  assessed;  that  tbe  taxes  had 
been  paid,— essential  re<iui8itw  for  the 
valid  sale  or  forfeiture  of  the  property. 
The  objection  Is  to  the  mode  and  manner 
of  the  assessment.— a  non-essential,  which 
may  be  remedied  by  l^islatlon.  In  Re 
Douglas,  41  La.  Ann.  769,6  South.  Rep. 
675,  we  said:  "The  only  complaint  is  of 
certain  Irregularities  in  the  assesdment  In 
non-compliance  with  the  special  require- 
ments of  tbe  law  under  which  It  was  made. 
The  fact  remaina  that  an  assessment  was 
artaaJly  made  by  a  description  sufficient 
to  Identify  the  property,  and  not  to  mis- 
lead the  owner,  which  Is  all  that  is  essen- 
tial." Act  41  of  1871  and  Act  96  of  1877.  so 
far  as  they  relate  to  the  forfeiture  of  prop- 
erty to  the  state,  are  in  their  nature  cura- 
tive statutes,  and  were  Intended  to  cuie 
the  irregularities  complained  of  by  plaln- 
tlffs.  In  re  Douglas,  41  La.  Ann.  765,  6 
South.  Rep.  675:  In  re  Iiake.  40  La.  Ann. 
142.  S  South.  Rep.  470.  The  filing  of  the 
delinquentllsts  and  the  forfeiture  of  the 
property  to  the  state  was.  In  effect,  a  deed 
to  the  state,  and  vested  in  the  state  title 
to  the  land  from  the  flUngof  tbe  list.  Sec- 
tion 67,  Act  42  of  1871 ;  section  60,  of  Act  06 
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of  1877.  The  tax-payer  was  divested  of 
hia  property,  and  the  title  of  the  state  was 

Im pea ct) able  onty  on  proof  that  the  taxes 
bad  been  paid  for  the  non-payment  where- 
of the  lands  had  been  forfeited  All  IrreK- 
alaritlee  were  cured  by  these  statutes,  and 
the  only  condition  apon  whicb  the  for- 
feiture coald  be  set  aside  was  tbat  the 
taxes  had  been  previously  paid  on  the  for- 
feited property.  The  irregularity  In  flllnjc 
the  delinquent  roll,  the  absence  from  it  of 
the  collector's  affidaTlt,  cannot  now  be 
argeil.  The  forfeiture  resulted  from  the 
fuct  that  DO  one  would  bid  on  the  proper- 
ty, and  the  state  stepped  Id  as  the  last 
bidder,  and  took  title  In  berseU  to  the 
property  without  a  formal  offering.  She 
could  perfect  her  own  title  as  against  a 
n<in-t  ax-payer. 

In  Re  DonjflaH  we  quoted  from  the  case 
of  ne  Trevllle  t.  SmallH,  98  U.  S.  617,  as 
follows:  "The  statute  left  to  theonner 
of  the  land  every  substantial  rlKht.  It 
wns  his  duty  to  pay  the  taxes  when  due. 
His  land  was  charged  with  it,  and  the 
proceedings  ending  in  the  sale  was  simply 
a  mode  of  conipelllng  the  discharge  of  nis 
doty.  All  bis  sutMtantlal  rights  were  as- 
sured to  him  by  permission  to  show  that 
ae  owed  uo  tax;  that  bis  land  was  not 
taxuble;  that  he  has  paid  what  is  due; 
or  that  he  bad  redeemed  bis  land  after  the 
sale.  He  was  thus  permitted  to  assert 
everything  of  substance, — everything  ex- 
cept mere  trregnlaiitles.  There  Is  no  pos- 
sible excuse  for  not  enforcing  such  statutes 
according  to  their  letter  and  spirit."  All 
these  enumerated  rights  have  been  re- 
served to  the  plaintiffs  in  this  case.  There 
has  been  no  attempt  to  show  tbat  before 
the  forfeltura  of  the  property  the  plaintiffs 
have  been  debarred  from  asserting  any  of 
these  rights  the  violation  of  which  would 
come  within  constitutional  prohibition. 
Having  been  thus  legally  divested  of  their 
property  by  the  forfeiture.  It  Is  not  ap- 
parent how  and  in  what  manner  they 
are  interested  In  the  future  disposition  by 
the  state.  It  seems  that  the  tax  of  IKKO 
was  Included  in  the  taxes  for  which  the 
property  was  sold.  But  the  sale  was  not 
made  under  the  revenue  act  of  tbat  year, 
and  therefore  this  error  cannot  affect  the 
sale  as  made,  under  Act  107 of  1880,  provid- 
ing for  the  sale  of  forfeited  lands  to  the 
state  prior  to  1879,  The  defendanthaving 
established  his  tax-deed  under  a  statute  of 
the  state,  the  plea  of  three  years*  prescrip- 
tion must  prevail.  Barrow  v.  Wilson,  39 
Ia.  Ann.  410,  2  Sonth.  Rep.  80S;  McDou- 
gal  T.  Uonlesun,  89  Ia.  Ann.  1006,8  South. 
Bep.27S.  It  isthereforeordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  avoided,  annulled,  and  set  aside, 
and  it  is  now  ordered  and  decreed  that 
there  be  Judgment  for  thedefendant  reject- 
ing plaintiffs'  demand,  with  costs. 

State  ex  rel.  Laloire  v.  Consolidated 
Abs'n  of  Fi^antbhs  et  al.  (No.10,257.) 

(Supreme  Court  of  LouMowk.         U,  1891. 
a  La.  Ann.) 

MoKTaAQBB— OAwnLuTioir  or  Xnaaipmnr— Kav- 

DAHira. 

The  mortgage  seoorlng  sbares  of  stock  of 
Um  Consolidated  Associatioii  of  the  Flsnten  of 


Loalslana  being  eztingnlshed  by  ntaoa  of  the 
prescrlptiOQ  of  the  demands  of  the  association 
against  the  shareholders,  the  recorder  of  mort- 
gages may  be  ooerood  by  mandamiu  to  cancel 
the  inscription  thereof  Ixom  the  mortgage  rec- 
ords. 

{SyUaliuM  by  the  Court) 

Appeal  from  clvU  district  eourtt  pariah 
of  Orleans;  Francis  A.  Monsqb.  Judge. 

Joa.  P.  Bornor  &  Son,  for  appellants. 
CbarJea  Louque,  for  appellee. 

Watkins,  J.  Belatrlx,  claiming  tu  be 
owner  of  an  improved  piece  of  real  estate 
situated  in  the  city  of  New  Orleans,  on 
which  there  Is  reported  as  an  incumbrance 
the  iascriptlon  of  a  mortgage  in  favor  of 
the  Consolidated  Association  i>f  the  Plant- 
ers of  Louisiana  for  16  shares  of  stock; 
and  representing  that  her  vendor  has  paid 
"all  the  indflbtedneas  to  said  assoelation. 
Including  the  calls  made  under  the  act  of 
the  legislature  tu  pay  the  full  Indcbtedneaa 
of  said  bank;"  and  averring  that,  If  any 
further  demand  or  claim  la  preferred  or 
made  on  that  account,  same  Is  prescribed, 
and  thereby  said  interfering  mortgage 
has  become  extinguished, — also  prays  a 
writ  of  mandumua  compelling  the  respond- 
ents to  rancel  and  erase  the  same  from  the 
mortgage  records.  To  this  petition  the 
rei^eivers  appointed  by  the  United  States 
circuit  court  of  the  property  of  the  Con* 
Bolidated  Association  excepted  to  the  Jo* 
rlsdlcUoD  of  the  court  rMt/one  personiB; 
and  they  averred  that  as  such  receivers 
they  were  in  possession  of  all  the  assets  of 
said  association,  and  that  their  possessiou 
Is  the  possession  of  tbe  said  circuit  court 
in  the  suit  therein  depending,  and  bearing 
the  title  "  William  Creseey  vs.  Tbe  Consult, 
dated  Association  of  the  Planters  of  Lou< 
islaua,"  wherein  their  appointment  was 
made;  and  they  further  aver  that,  amuug 
other  assets  of  said  association,  they  are 
in  possession  of  said  mortgage,  and  that 
said  court  has  the  sole  and  excliwive  Juris- 
diction and  dominion  over  the  subject- 
matter  thereof,  and  that  tbe  conrt  a  Qua 
had  no  Jurisdiction  rwt/one  mater/»,  and 
that  Its  Judgment  and  decree  would  be 
powerless  aud  Ineffectual  toorder  tbe  can- 
cellation thereof.  Thefe  exceptions  were 
overruled.  Jurisdiction  maintained,  aud 
the  mandaawti  made  peremptory,  and  tbe 
recorder  ordered  to  cancel  and  erase  the 
mortgage;  and  It  Is  from  that  Judgment 
and  decree  tbat  the  recelvei-a  have  ap> 
pealed.  The  transcript  of  appeal  waa 
lodged  in  this  court  tm  the  6tb  of  Decem- 
ber, 1888,  and  the  decision  uf  the  cause  has 
been  since  suspended  to  await  final  action 
In  tbe  case  of  Cressey  v.  Meyer.  It  has  been 
recently  and  finally  decided  by  the  su- 
preme court,  (11  Hup.  Ct.  Bep.  387,)  and 
tbe  demands  of  the  plaintiff  rejected  on 
"account  of  tbe  staleness  of  the  claim;** 
the  court  basing  Its  decision  **  on  the  final 
concluHlon  of"  this  court  In  Association  v. 
t.ord,35  J^a.  Ann. 438,— a  parallel  case.  Tbe 
mandate  of  the  supreme  court  In  that 
case  is  on  file  herein,  and  the  only  duty 
which  devolves  on  us  la  to  conform  our 
opinion  and  decree  thereto,  and  aflBrm  the 
Judgment  appealed  from.  Judgment  af- 
firmed. 


Digitized  by 


Google 


La.) 


BYKp  «.  KBW  0BLEAN8  OITT  ft  L.  )  00. 


66£ 


Btlte  ee  ni.  T>m  Hut  t.  GoHKOJDAnD  Am*H  ov 
Flantbbs  ov  I«ouibuka  et  aL  (Na  10,968.) 

llSwpreme  Court  of  lAuMano.  Mar  U,  ISM. 
48  Lft.  Ann.) 

Appeal  from  dvll  district  oourt,  puiih  Or- 
leans; N.  H.  BiBHTOK,  Judge. 

Joaeph  P.  Bomor  A  Son,  tor  appeUonte. 
Charles  Louque,  for  appellee. 

WiTKms,  J.  The  facts  of  this  oaae,  as  well  as 
the  auestiODS  of  law  herein  raised  for  decision, 
are  exacUy  parallel  to  those  raised  and  Just  de- 
<dded  in-  State  v.  Association,  (So.  10,297, )  9 
Soath.  Rep.  664,  on  the  docketof  tbiscourt;  and, 
for  the  reasons  therein  assigned.  Judgment  af- 
firmed. 


Btbd  t.  New  ORLR&Nfi  Citt  ft  L.B.Go. 

(No.  10,«25.) 

iSupreme  Court  of  LouiHana.  Magr  11|  UVL 
48^  La.  Ann.) 

HoRBB  xm  Btbut  Railroads  —  Pirsonax.  In- 

JtUKIBS— CONTRIBDTOBT  NsOUOBNCBi 

1.  Cotttrihntory  negligence  by  a  person  walk- 
ing on  tiie  street  will  m^e  it  impossible  to  re- 
cover from  a  defendant  sued  for  damages. 

2.  The  carrying  a  plank  on  the.  shoulder, 
measuring  io  length  about  six  feet,  on  a  princi- 
pal thoroughfare,  is  not  wrongful,  but  the  person 
carrying  it  sbould  be  more  than  ordinarily  care- 
fal.  If  an  accident  happens  to  him  when  at- 
tempting to  board  a  steam  atraet  railway,  and 
the  defendant  company  is  not  In  fault,  damages 
will  not  be  allowed. 

{Byliainu  by  ths  Ccurt.) 

Appeal  from  ciTll  district  court,  parfuh 
ot  Urieans;  Thomas  0.  W.  Elub.  Jadge. 

HmijL.  LaMtwaa,  lor  appellant.  Buckt 
DlnketapM  4  Hurt,  tor  appttlee. 

Brraiix,  J.  The  plaintiff  eaes  to  recov- 
er damages  In  the  sum  ot  (S.IXM)  tor  loJnHes 
received  Io  October,  1X89,  while  attempt- 
Ins  to  board  the  West  End  steam  train  to 
thlB  eltjr.  He  alleges  that  the  driver  of 
the  Btreet-car  which  cautied  the  aticldeot 
was  grossly  negliicent  and  incompetent; 
that  the  accident  could  have  been  avoided 
had  he  been  prudent  and  cautlotiB;  that 
he  )a  more  than  (K)  years  ot  age,  and  en- 
Joyed  good  health  prior  to  the  accident; 
that  he  1b  a  brlrk-layer  and  maeon  by 
trade,  and  waB  employed  In  building  and 
making  repairs  on  tombs  in  the  cemeteries 
at  the  Metuirle  ridge.  The  undisputed 
tacts  are  that  the  plolntiff,  at  the  time  of 
the  accident,  wan  attempting  to  board 
the  cars— the  Weat  End  train— owned  by 
the  defendant  company,  and  that  a  street- 
car running  on  a  line  next  to  the  train 
struck  Che  wood  on  hlH  shoulder,  threw 
him  down,  and  caused  severe  and  painful 
injurlus.  He  waa  on  his  way  to  his  work 
at  the  cemeteries.  That  the  distance  be- 
tween the  two  cars,  opposite  each  other, 
one  un  the  West  End  track  and  the  other 
on  the  Esplonade-iStreet  track.  Is  about 
two  feet,  and  the  tracks  are  about  four 
feet  from  each  other.  That  plaintiff  had 
frequently  traveled  on  these  cars,  and 
knew  the  distance  between  them.  That 
Canal  street  is  a  busy  street,  on  which  there 
are  a  numl>er  of  street-cars.  That  he  had 
the  pieces  otwood.  measuring  from  five  to 
eight  feet,  on  his  left  shoulder.  In  his 
hands  he  carried  a  cane,  a  bucket,  and  an 
axe.  The  wood  was  to  be  used  by  him  in 
coiuitracting  a  ladder  be  needed  Id  the  per- 


formance of  his  work.  Difference  of  state- 
ment arieee,  and  the  facts  are  disputed 
with  reference  to  the  locality  at  which 
platntin  was  at  the  time;  the  direction 
be  was  facing;  the  rate  of  speed  ot  the 
oRendlng  car;  when  It  waa  stopped  at  the 
time;  the  control  ol  the  mnle  pulling  it, 
and  the  warning;  the  wounds  and  bruises 
he  received ;  how  caused,  whether  by 
thrusting  him  against  the  West  End  train 
by  the  blow  and  pressure  from  the  board 
un  bis  shoulders,  or  by  hln  fall  on  the 
track;  whether  plaintiff  was  walking  at 
the  time  towards  the  front  ol  the  car  or  In 
the  act  of  stepping  on  the  platform  at  the 
rear;  the  direction  of  the  planks  on  plain- 
tiff's shoulder,  whether  parallel  with  the 
road  or  perpendicular  to  the  car  lines:  the 
sudden  change  of  poiritiou  by  the  plaintiff, 
— are  all  testified  to  by  the  witnesses.  The 
defendant  denied  the  allegations  of  plain- 
tiff's petition,  and  alleged  that  the  plain- 
tiff contributed  to  bis  Injury.  The  verdict 
of  the  Jury  and  thn  judgment  ot  the  court 
reject  plaintiff's  demand.  It  would  not 
serve  any  purpose  for  as  to  attempt  to 
recooclle  the  conflicting  teetlmony  of  the 
witnesses,  nor  to  determine  the  prepon- 
derunceof  testimony  with  referencetoeach 
fact  It  waa-Bought  to  prove.  LTnques- 
tlonably  the  plaintiff  had  the  right  to 
seek  conveyance  on  the  West  End  train. 
He  had  the  rlghttocarry  tools  and  planks 
needed  by  him;  to  reasonable  protection 
and  not  to  be  exposed  to  accident.  But 
when  he  carries  wood,  or  any  othw  ma- 
terial taking  up  more  room  than  persons 
generally  occupy,  on  the  streets,  he  should 
be  cautious  and  more  than  ordinarily  ac- 
tive In  his  movements.  The  Jury  and  the 
Judge  of  the  district  court  decided  that 
the  plaintiff  was  not  free  Irom  careless- 
ness, and  hud  contributed  to  his  injury. 
After  careful  examination  of  the  facts  we 
have  reached  a  like  conclusion.  Theplaln- 
tiff  was  familiar  with  the  locality,  and  had 
taken  the  train  frequently,  at  the  place 
of  the  accident.  It  is  In  proof  that,  hud 
he  stood  on  the  trnrk  with  his  pinnk  par- 
allel with  the  direction  of  the  road  In  the 
line  he  was  walking  atone  time,  the  ac- 
cident would  nothavehappened.  Instead 
ut  standing  still,  or  ot  contlnnlDg  In  a 
parallel  direction  with  the  track,  at  the 
very  time  that  the  car  was  approaching 
the  narrow  place  between  the  two  tracks, 
he  turned,  with  his  planks  perpendicular 
to  them,  and  thereby  they  were  made  to 
project  over  the  two  tracks,  one  end  just 
opposite  the  rear  platform  of  the  Weat 
End  train,  tonehlng  the  fender,  the  other 
immediately  In  front  of  the  moving  street- 
car. The  force  from  the  atreet-car  and 
the  resistance  from  the  standing  train 
pressed  the  planks  against  the  plaintiff, 
and  caused  the  accident.  The  evidence 
dues  not  satisfy  us  that  the  mule  hitched 
to  the  alleged  offending  car  was  unman- 
ageable, as  contended  by  plaintiff.  All  the 
defendant's  wltnessea  testify  that  it  was 
at  a  walk  at  the  time;  that  It  was  a  sen- 
tie  mule.  Tboseuf  the  plaintiff  testify  that 
it  was  unmanageable,  but  it  Is  not 
shown  that  the  speed  waa  more  than  or- 
dinary. The  limited  space  between  the 
car  and  the  steam  train  Is  forcibly  repre- 
sented by  counsel  aa  being  a  man-trap, 
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filanks,  Buddenly  turned,  hs  tbey  were, 
roio  a  parallel  to  a  perpendicular  direc- 
tion tu  the  tracks,  do  not  present  as  an 
Issue  tbe  question  of  space  needful  at  the 
place  of  tbe  accident,  for  plHlntlft  Is  pre- 
cluded by  bis  own  act  from  recovenng 
damages.    Jndgment  affirmed. 


Saueb  v.  Union  Oix.  Co.  (No.  10,76ft.) 

(Supreme  Cotart  of  Irouislana.  AivU  87,  U8L 
a  La.  Ann.) 

Citation  oh  Afful— Plidsb  iir  ZdBV  or  Bom 
—LsioBT  TO  BbcFLOTB— AsBiwrnos  or  Bisk. 

mmoH  TO  iHBBinB. 

1.  An  Bi^lee  Is  not  entitled  to  be  olted  to 
answer  an  appeal,  where  tbe  motion  of  appeal  Is 
made  and  granted  in  open  court,  within  10  days 
after  tbe  signatare  of  the  Judgment,  the  order 
making  the  appeal  returnable  to  Xho  supreme 
conrt  on  a  stated  day. 

2.  An  appellant  derives  the  right  of  giving  a 
thing  In  pledge  in  place  of  a  bond,  not  from  the 
court,  but  from  tbe  law.  A  deposit  of  mnnicipal 
bonds  for  an  ample  amount,  made  with  tbe  olerk 
of  court  within  the  ID  days,  perfects  the  appeal, 

OH  THl  KBBm. 

1.  The  essential  allegations  of  fact  contained 
in  plaintiff's  petition  are  not  supported,  but 
neffatlred,  even  by  bis  own  testimony. 

2.  An  employe  in  an  oil-mill,  who  Is  directed 
by  a  superior  to  go  to  a  distant  point,  with  no 
direction  as  to  tbe  route  to  take,  if  be  Is  Ignorant 
of  tbe  route,  should  Inquire;  and  if,  failing  to 
Inquire,  and  without  the  direction  and  knowl- 
edge of  the  superior,  he  selects  an  Iminx>per  or  dan 
gerous  route  through  and  among  machinery,  and 
passing  over  and  under  running  wheels  and  belts, 
when  there  were  other  proper  and  safe  routes, 
he  is  at  fault,  and  assumes  the  risk  of  resulting 
injury. 

8.  Where  the  evidence  leaves  tbe  cause  of  an 
injury  unproved,  it  cannot  be  attributed  to  de- 
fendant's negligence  or  fault. 

4.  The  failure  of  defendant  to  summon  a  wit- 
ness, who  was  an  employe  at  the  time  of  the  ac- 
cident, a  year  preceding  the  trial,  in  absence  of 
any  proof  tbat  he  remained  in  Its  employ,  or  was 
accessible,  t^waseven living  at  tbe  time  of  trial, 
cannot  sustain  any  presumption  against  defoid- 
anL 

iS}/Uabu»  by  the  Court.) 

Appeal  from  district  eoart,  paiteb  of 
Je&erson;  Euii.b  Robt,  Jad^. 

IVm,  S.  Benedict,  Percy  S.  Benedict, 
LewlsGuton,BLnA  Bayne^Denegre  ABayno, 
for  appellaut.  William  L.  Thompson, 
Braocb  K.  Miller,  and  E.  B.  Vu  Buiaaon, 
for  appellee. 

ON  UOTION  TO  DiauiBB. 

Brrmudbz,  J.   In  support  of  bis  motion 

to  dlamlBB,  tbe  plaintiff  and  appellee  con- 
tends that  be  abuuld  have  been,  and  was 
not,  cited,— not  even  asked  to  be  cited; 
and  tbat  the  appeal  was  not  periected  by 
tbe  appellant  giving  bond,  as  required  by 
law,  within  the  10  days  prescribed.  It  ap- 
pears that  arerdlct  having  been  returned, 
and  a  Judgment  rendered  thereon,  for  f3,- 
600  ugalOBt  the  defendant:  the  Judgment 
signed  In  open  court  on  tbe  last  day  of  tbe 
term,  namely,  the  28d  December,  1890,— 
the  defendant  moved  for  and  obtained  a 
suspensive  appeal,  returnable  to  thlscourt 
on  the  third  Monday  of  January,  1891,  on 
defendant  Inmlshlng  bond  according  to 
law.  Tberecord  showsthatsahsequently. 


3BTSB,YOL.9.  (lA. 

vis.,  on  Janaaiy  9,  IflM,  within  the  IC 
days  following  the  signatare  of  the  judg- 
ment within  which  a  snspenaive  appeal 
could  be  taken,  the  d^endant  made  an- 
other motion,  which  was  granted,  to  the 
same  effect  as  that  made  on  the  last  day 
of  the  term,  and,  besides,  filed  a  petitloo 
tor  the  same  purpose.  In  which  It  Is  alleged 
tbat  tbe  appellant,  being  unable  to  furnish 
bonds  with  personal  security,  proposes  to 
avallltself of  tbeprivllegeaccorded  bylaw, 
(artlcle3065,ReT.OIvilCode,)  and  tosnbstl- 
tutethereformunclpal  bonds,  specially  des- 
ignated, tor  tbe  sum  of  $6,500.  The  Judge 
at  chambers  repeated  tbe  orders  previously 
made,  grantlug  a  suspensive  appeal,  re- 
turnable on  the  stated  day,  on  the  appel- 
lant depoHltlug  tbe  bonds,  specifying 
them,  with  the  clerk  of  court,  to  secure 
the  payment  of  such  Judgment  as  might 
be  rendered  on  appeal.  On  the  same  day, 
January  2, the  appellant  deposited 
the  bonds  with  theclerk ;  an  Instrument  Id 
writing,  having  the  appearance  uf  a  bond, 
being  duty  drawn  up  and  signed  by  coun- 
sel lor  the  appellant,  and  by  the  clerk,  to 
show  tbe  fact  of  the  deposit.  Its  nature 
and  object,  and  actual  delivery  of  the 
bonds  to  tbe  court  officer.  The  com- 
plaint of  the  plaintiff  and  appellne  Is  that 
he  was  not  cited;  that  no  citation  Issued 
to  or  was  served  on  him  to  answer  the 
appeal,  returnable  to  the  supreme  court 
on  the  third  Monday  of  January,  1^1,  ac- 
cording to  law.  The  complaint  la  evf* 
den tly  based  upon  the  assnmptlon  tbat, 
under  the  circu instances  of  the  case,  the 
appellee  was  entitled  to  be  cited  to  answer 
the  appeal;  but  this  Is  a  groundless  pre- 
tention. 

There  was  a  motion  made  In  ooen  court 
on  the  23d  of  Decembtv,  ]ij90,  the  last  day 
of  the  term,  when  the  Judgment  was 
signed,  for  a  suspensive  appeal,  which  was 
granted,  returnable  on  tbe  third  Monday 
of  January  fnllowing,  to  this  court,  on 
the  defendant  fumlttblng  bond  according 
to  law.  That  portion  of  the  order  allow- 
ing tbe  appeal  on  thedefendant  furnishing 
bund  according  to  law  was  a  superfluity. 
As  much  may  be  said  ot  tbe  motion,  peti- 
tion, and  orders  filed  and  made  on  Janu- 
ary 2, 1891.  The  right  ot  appeal  Is  a  con- 
stitutional prerogative.  In  a  ease  of  this 
decriptlon,  tbe  amount  exceeding  $2,000, 
and  tbe  Judge  would  -  have  bad  no  dUcre- 
tlon  to  refuse  It.  Neither  would  be  have 
had  the  right  to  add  to  or  take  from  the 
requirements  of  tbe  law  in  such  cases  of 
saspenslve  appeal  from  money  Judgments. 
Tbe  Code  of  Practice  declares  that  It  the 
appellant,  who  has  obtained  tbe  order  of 
appeal,  within  10  days  after  the  signature 
of  the  Judgment, and  thelO  days  followlug 
tbe  adjournment  of  the  court  holding 
terms  in  the  country,  and  if  he  has,  with- 
in tbat  time,  furnished  bond  and  surety 
conditioned  as  the  law  directs,  tor  an 
amount  exceeding  by  one-half  tbat  tor 
which  tbe  Judgment  was  rendered,  execu- 
tion shall  thereby  be  stayed.  Code  Prac. 
art.  575,  amended  in  1876.  p.  49,  and  In  1890,  p. 
38.  It  la  settled  that,  where  the  appeal  Is 
asked  and  granted  In  open  court,  within 
the  10  days,  it  is  unnecessary  to  have  tbe 
appellee  cited,  because  he  la  considered  as 
present  In  coart,  and  taklns  notice  of  all 
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proreedlnKS  traneplrtng  themln  In  tbe 
cases  In  wblcb  be  is  concerned,  particu- 
larly tboae  lu  which  he  has  obtained  Judfc- 
ments,  to  become  executory  by  tbe  coarse 
of  time,  lu  the  absence  ot  any  suHpenslre 
appeal.  The  Jodge,  In  casfw  In  wbicb 
money  Judsfments  are  rendered,  baa  no 
right  to  fix  tbe  amount  of  tbe  bond  for  a 
finHpensiTe  appeal  by  requiring  It  to  be 
either  for  a  largeror  smaller  amount  than 
that  provided  iiylaw.  TheCode  regulates 
that  amoant,  and  whatever  the  orderof  the 
Jadge  may  be.  In  such  cases  tbe  appel- 
lant furnishes  the  bond,  as  far  as  tlie 
amount  Is  cnucemed,  at  his  rlelc  and  peril. 
Ihe  motion  for  a  sunpenslve  appeal  hav- 
ing been  made  and  granted  on  the  day  on 
which  the  Judgment  was  signed,  and 
which  wan  the  last  day  of  th«  term.  It  fol- 
ows  that  the  requlrments  of  the  law  were 
fulfilled  completely,  and  that  the  plelntifl 
and  api»e11ee  was  not  entitled  to  a  cita- 
tion to  answer  the  appeal,  returnable 
here,  as  already  stated,  fie  is  presumed 
to  have  been  In  court  when  the  motion 
was  made  and  granted,  and  therefore  to 
have  received  the  notice,  which  the  service 
of  a  eltation  would  have  conveyed,  of  the 
order  allowing  tbe  appeal,  and  making  it 
retumnbie  here  on  a  partlcularduy,  which 
in  this  case  Is  that  fixed  by  special  legisla- 
tion. Theappenl  was  perfected  wltbin  tbe 
10  days  preRcrlhed  by  law.  It  was  useless 
fur  tbe  appellant  to  have  again  moved 
and  petitioned,  on  the  3d  of  January,  1891, 
for  a  Buspenulve  apjieal,  and  for  leave  to 
fnrulab  the  public  seenritiea.  Instead  of  a 
personal  obligation  with  a  surety,  as  Is 
nsally  done.  Tbe  appeal  bad  been  prevl- 
ooBly  uMked  and  granted.  The  subse- 
quent; proceedings  to  tbe  same  effect  were 
superabundant.  They  did  not  amend  or 
modify  the  anterior  ones.  The  appellant 
does  not  derive  from  the  court,  but  from 
the  law,  tbe  privilege  of  substituting  val- 
uable pnblle  bonds  for  an  ordlnai*y  securi- 
ty.  as  1e  nsnally  done.  Article  80A6.  Rev. 
CivU  Code,  distinctly  declares  that,  when- 
ever a  person  who  Is  buund  bylaw  to  give 
a  surety  cannot  do  so,  he  Is  admitted  to 
give  Id  pledge  a  thing  which  may  be  kept 
without  dlttluulty  or  risk,  and  which  Is  to 
be  deposited  In  the  hands  of  the  public 
officer  whose  duty  It  Is  to  receive  the  sure- 
^v.  The  clerk  ol  tbe  court  Is  the  one  in 
wboM  favor  the  bond  for  an  appeal  Is  re- 
quired by  law  to  be  made,  and  be  was 
the  officer  with  whom  the  bonds,  substi- 
tuted for  un  ordinary  surety,  were  to  be, 
and  actually  were,  deposited,  to  await 
final  Judgment. 

There  Is  no  other  complaint  Id  the  mo- 
tion to  dismiss.  It  therefore  follows  that, 
ander  the  circumstances  of  this  case,  tbe 
appellee  had  due  and  seasonable  notice  of 
the  motion  ot  appeal,  and  order  granting 
the  same,  and  fixing  tbe  return  day,  and 
that  be  cannot  be  beard  to  say  that  he 
has  not  been  cited,  and  that  the  appellant 
should  have  at  least  prayed  that  be  be 
thus  notified.   Motion  overruled. 

ON  T&B  UB&ITS. 

Fennkr.  J.  The  allegations  of  plain- 
tiff's petition  are  that  he  was  an  employe 
ot  the  defendant  company;  that  he  "was 
ordered  by  tbe  foreman  ot  said  oU  compa- 


ny to  go  and  assist  William  Baker,  also  in 
tbe  employ  ot  tbe  company,  In  placing  a 
btUt  on  the  meal-crusher ;  that  said  n  ork 
was  of  a  dangerous  character,  and  re- 
quired experience,  which  was  known  to 
the  foreman,  and  of  which  petitioner  was 
unaware;  that  petitioner,  In  compliance 
with  the  aforementioned  command,  did 
go,  and.  in  assisting  to  place  said  belt  on 
the  meal-crusher,  was  struck  on  tbe  right 
eldeof  tbe  head  a  painful  blow  by  a  defect- 
ive, old,  and  wom-ont  elntch-lever,  of 
heavy  weight,  which  broke  loose  from  Its 
fastenings,**  and  Inflicted  the  ln}urlescom- 
ptalned  of;  and  that  said  injuries  were 
tbe  result  of  Krdss  negligence  and  careless- 
ness on  behalf  of  the  foreman  and  ofiJeers 
of  said  company.  The  defendant  an- 
swered by  general  and  special  denials  ot 
negligence,  and  by  plea  of  contributory 
negligence. 

We  have  never  encountered  a  case  In 
which  the  a//egafa  and  the  probata  wen 
BO  widely  different.  There  Is  not  a  word 
of  Avidence  to  showthatthework  of  "plac- 
ing a  belt  on  tbe  meal-crusher"  was  dan- 
gerons;  or  that  tbe  plalntift  ever  began  or 
engaged  In  said  won,  or  that,  "In  assist- 
ing to  placesald  belt  on  the  roeal-cmsber,  ** 
he  was  struck  by  a  clutch-lever;  or  that 
tbe  cintcb-lever  was '*defectlve,  old,  and 
worn  out.**  The  plaintiff  introduced  no 
evidence  whatever  relating  to  tbe  accident, 
except  his  own  oral  testimony.  The  sub- 
stance of  that  Is  that  herecelved  the  order 
from  the  foreman  at  a  point  remote  from 
the  meal-crusher;  that  he  rec^vednolu- 
stmctlnns  howto  gothere;  that  be  sheet- 
ed hie  own  route,  withoot  inquiry,  al- 
though he  professes  to  have  been  Ignorant 
ot  Lbe  surroundings ;  that  he  passed 
through  and  amoug  the  machinery  of  the 
mill;  that.  In  bin  own  words,  he  "crawled 
up"  to  a  certain  platform,  where  he 
was  quietly  standing,  before  be  reached 
Baker  or  the  meal-crusher,  when  be 
was  suddenly  struck  violently  on  tbe 
head  by  something  which  knocked  him 
oft  the  platform  down  to  the  lower 
floor,  and  Inflicted  tbe  Injuries  com- 
plained of.  He  does  not  pretend  to  know 
what  struck  him,  but  presumes  It  was  the 
clutch-lever,  been  use,  on  recovering  from 
bis  insensibility,  he  saw  the  clntcb-lever 
broken,  and  did  not  bear  of  anything  ^se 
being  broken  about  the  machinery.  This 
is  plalnttfi's  case,  and  his  whole  case,  so 
far  as  tbe  cause  of  Injury  leconcerned.  Its 
failure  to  substantiate  the  allegations  of 
the  oetitlon,  and.  Indeed,  the  manifest  In- 
consistency between  tbe  two,  are  glaring 
and  startling.  Tbe  defraidant's  witnesses 
prove  that  the  route  chosen  by  plaintiff 
was  an  Improper  and  dangerous  one.  In- 
volving passage  through  the  machinery, 
and  over  and  under  running  wheels  and 
belts,  and  that  there  were  other  proper 
and  usual  routes  which  were  free  from 
danger.  Plalntlffdalnis  that  the  foreman 
was  guilty  of  negligence  In  not  directing 
blm  bow  to  go;  but  tbe  proat  shows  that 
plaintiff  had  been  working  aboat  the  mill 
for  a  long  time,  though  he  had  been  work- 
ing In  the  Interior  only  for  two  days  prior 
to  the  accident.  Doubtless,  th  e  foreman 
supposed  that  he  knew  or  would  Inquire 
for  tbe  proper  route,  and  sorely.  It  be  did 
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not  know. It  vas bl>duty  to iuqntre.  But, 
beyuDd  thle,  the  defendant's  witoeaaee  es- 
tablisli  that  the  clutch  lever  wan  situated 
entirely  below  the  pIutforntOD  which  plnln- 
tiff  waa standing,  and  thatlt  was  physical- 
ly impossible,  even  it  it  had  broKen*  than 
It  should  have  fluwn  upward,  and  struclc 
plaintiff'ii  head.  Uo w  the clotch-laTPr came 
tu  break  is  left  a  matter  of  pare  conject- 
ure. No  cause  for  Its  lireakluff  Is  proved 
by  plaintiff.  Nothing  else  aliout  the  uia- 
rhinery  was  injured.  Defendant's  theory 
is  that  plaintiff  stepped  on  some  runninf! 
pulley  or  belt,  and  was  violently  thrown 
on  the  platforni  down  and  against  (be 
lever,  and  tbua  broke  it;-bat  thla  Is  oolya 
tlieory.  Tbere  is  a  plan  introduced  by  de< 
fendant,  and  a  great  deal  of  testimony  as 
to  routes,  and  the  locution  of  helta  and 
palleyB  and  platforms  and  the  lever,  etc., 
which  Is  very  difficult  to  understaDd. 

Defendant  applied  to  the  court  forao  or- 
der directing  the  jury  and  counsel  to  visit 
and  view  the  premiHes,  which  were  very 
near  tbA  court-bouse ;  but  plalntitt  object- 
ed, and  the  Judfl^  declined  to  g\vD  tbe  or- 
der. Tbe  evidence  showed  that  the  cJutch- 
lever  had  been  meuded,  and  was  restored 
to  the  same  poBitlon  which  it  occupied  at 
tbe  time  of  the  accident,  and  that  all  tbe 
ButTouudlngs  were  tbe  same.  A  view  ol 
the  premises  might  have  enlightened  the 
Jury,  and  the  plaintlH's  objection  that  It 
would  place  thejury  and  counsel  in  peril 
to  enter  such  a  dangeruas  place  does  oot 
savor  of  serious  sincerity.  Ho  was  keep* 
Ing  light  from  the  Jiinr. 

Sauer  savs  that  Baker  was  within  about 
25  feet  of  blm  when  hewasstruck ;  and  bis 
counsel  arraigns  the  failure  of  defendant 
to  put  him  on  tbe  stand  as  affording  a  pre- 
sumption that  Jil«  evldeoce  would  have 
been  boetlle  to  defendant.  Tbe  accident 
occurred  lu  January,  and  tbe  case  was  not 
tried  until  December,  1S90.  Itlsnotsbown 
that  Baker  renialued  in  tbe  employ  of  the 
company,  or  was  accessible,  or  w^ae  even 
living  at  the  time  of  trial ;  nor  is  there  any 
Hbowing  that  he  was  observing  plalntirf 
when  the  accident  occurred.  It  is  plain- 
tiff's case  that  needs  additional  proof,  not 
defendant's.  Tbere  is  no  ground  for  the 
application  of  any  preeuinptloui  n  such  a 
caie. 

On  th«  whole,  we  think  the  verdict  and 
Judgment  cannot  be  sustained  for  three 
reasons:  (1)  The  proof  Is  In'ospunsive  to 
tbe  complaint;  (2)  It  fails  toestahllHhany 
fault  or  negligence  on  the  part  of  defend- 
ant;  (3) tbe  weight  of  evidence  establishes 
Imprudence  and  fault  in  plalutlff  Id  select- 
ing, without  Inquiry,  an  improper  and 
dangerous  route.  It  is  therefore  ordered, 
B'ljudged,  and  decretid  that  the  Judgment 
appealed  from  be  annnlled,  avoided,  and 
reveitied.  and  that  tbere  be  now  Judgment 
in  favor  of  defendant,  rejecting  plaintlfl's 
demand,  at  bis  cost  In  both  courts. 

Rehearing  refused. 


Richmond  &  D.  R.  Co.  v.  Black. 
(Supraiie  Court  of  Alabama.   June  31, 1891.) 
NsaLioixcB  or  Uastbk— lyjuniis  to  Sbevaht— 

£V1DKKCE. 

In  na  soUon  against  a  rstlroad  oompany 
under  Code  Ala.  i  SQOO,  tor  injoxies  to  a  flreman 


in  a  bollsr  explofllon,  wbere  the  ocHopIaiat  oount? 
upon  the  defectlTo  oondition  of  the  boiler  and  the 
uegligeDoe  of  the  engineer,  it  is  proper  to  refaae 
to  direet  a  rerdlet  im  derend&Bt  winre  there  is 
•ome  evidenea  to  stutala  both  eonnts. 

Appeal  from  circuit  coart,  JetterfKin 
county;  S.  H.  S^batt.  Judge. 

This  suit  was  brought  by  tbe  appellee. 
J.  W.  Black,  against  Tbe  appeJlaat  rail- 
road corporation,  and  sought  to  recover 
damages  for  personal  injnries  received  by 
the  plaintiff  by  reason  of  the  explosion  of 
the  boiler  of  tbe  engine  on  which  be  was 
fireman.  Tbere  was  Judgment  for  tbe 
plaintiff,  and  tbe  defendant  prosecatea 
this  appeal,  and  assigns  tbe  rDUngs  ol  ttae 
court  In  refusing  to  give  the  charges  re- 
quested by  It  as  error. 

James  U'eatberly,  for  apitellant.  Bow- 
man A  Hanb,  tor  appellee. 

OoLCHAN,  J.  The  suit  Is  for  damages 
for  personal  injuries.  Then  are  two 
coanta  In  thaeoniplalnt.  Ttie  first  Isan- 
der  subdivision  1  of  section  iSOO,  counting 
upon  a  defect  in  tbe  condltloa  of  the  ma- 
chinery, tO'Wit,  tbe  engine  used  In  tbe 
business  of  the  employer.  Tbe  second 
cooBt  la  under  subdivision  6  of  section 
SfittO.  and  coonttt  npoa  tbe  negllBeaee  ai  the 
engineer  who  had  charge  of  the  locomO' 
tlve  or  eaglne  when  the  boiler  burst  which 
caused  the  Injury.  The  defendant  reqneat- 
ed  the  court.  In  writmg,  tu  cbarge  the 
Jnryd)  to  find  fur  the  defendant;  (3)  that 
under  tbe  evMaace  no  recovery  could  be 
had  tinder  the  second  count;  (8)  that 
under  tbe  evidence  there  can  be  no  re- 
covery nuder  ttae  first  count.  The  assign- 
ments of  error  are  based  upon  the  refusal 
of  the  court  to  charge  as  requested.  That 
plulnilff  was  Injured  by  the  bursting  of 
the  boiler  Is  nut  disputed.  The  testimony 
of  the  engineer  tends  to  show  that  the  ex- 
plosion was  tbe  resalt  of  the  detaetlve  con- 
dition of  ttae  engine  and  boiler,  and  that 
Information  of  Its  condition  had  been 
given  by  him  to  tbe  proper  peniun  snpe* 
rlor  to  himself  In  the  service  of  tbe  em- 
ployer. There  was  testimony  intro- 
duced in  behalf  of  the  defendant  tending 
tu  show  that  tbe  explosion  was  caused  by 
tbe  negligence  of  tbe  engineer  in  not  keep- 
ing tbe  boiler  anpplled  with  water,  and 
That  tbe  engine  and  boiler  were  not  out  of 
repair.  There  was  evidence  before  tbe 
Jary  tending  to  uhow  that  plaintiff  Wan 
not  guilty  of  contributory  negligence.  It 
would  have  been  an  Invanion  of  the  prov- 
ince of  the  Jury,  and  error,  If  the  court  had 
undertaken  to  weigh  tbe  evidence,  and  In- 
structed the  Jury  that  plalutlff  was  guilty 
of  contrlbntoiy  negligence,  or  that  tbe  ex- 
plosion was  tbe  reenit  of  tbe  negligence 
of  the  engineer,  or  of  defects  In  the  coodl- 
tians  of  the  engine  or  boiler.  The  exist- 
ence or  non-existence  of  the  facts  were 
properly  left  to  tbe  Jary.  There  la  no  er- 
ror in  tbe  record. 


Highland  Ave.  ft  B.  Rt.  Co.  v.  Birmingham 
Union  Ry.  Co. 
(Supreme  Court  of  Alabamui.  June  84, 1891.) 
Btbkbt  Bailwati  —  CBossino  Thacxs  —  Ixjinio- 
viox. 

InjunctioD  will  not  lie  to  restrala  a  streat- 
railioad  compwiy  from  layiog  a  second  tiack 
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across  the  track  of  aaother,  where  It  appears 
that  the  latter  company  has  no  exclusive  nght  to 
occupy  the  street,  and  the  answer  of  the  former 
alleges  that  it  owns  the  ri^ht  of  way  over  which 
the  other's  traok  is  construoted,  and  It  is  not  al- 
iened that  the  fwmer  company  is  issolTent,  or 
tlwt  the  Injnrjr  will  be  irvBBiurable. 

Appeal  rrom  chancery  cuurt,  JefteraoD 
coDDty;  Tbouab  Cobbb,  Chancellor. 

BUI  tor  an  Injunction  by  BlrmlnKham 
Union  Railway  Company  aRainst  High- 
land Avenue  &  Belt  Railway  Company. 
Motions  to  dlBiDlsH  the  bill  for  want  of 
eqnity,  and  todlnBolve  thefnJunctloD.aDd 
a  demurrer  to  the  bill,  were  overruled. 
Defendant  appeals. 

Alex.  T.  Lottdon,  tor  appellant,  new- 
ittf  Walker  d  J°07ter,  for  nppollee. 

WiLKEii,  J.  It  appears  from  the  bill  as 
amended  thnt  the  coniplalnaot  bad,  fur 
about  five  yeare  before  thecommenceroent 
of  the  suit,  been  operatlns  a  borse-puwer 
street  railroad  over  and  alouK  Nineteenth 
street,  in  the  city  ut  Blrnilngnan),  as  that 
street  extends  from  Sixth  avenue  tu  and 
beyond  Tenth  avenue,  in  said  city,  and 
that  It  had  doly  acqaired  a  right  of  way 
for  its  said  railroad  along  said  route.  It 
Is  further  shown  by  the  bill  that  when  It 
was  died  the  defendant  had  been  for  some 
time,  and  was  then  operating  a  railroad 
by  steam-power  on  a  slngie  track  on  and 
along  Tenth  avenne.  In  said  city  from 
Twenty-First  street  westerly,  on  and  over 
and  across  complainant's  tracks  at  the 
crossing  of  Tenth  avenue  and  Nineteenth 
street;  that  defendant  was  then  construct- 
ing another  track  on  Tenth  avenue,  which 
it  was  about  to  build  across  complain- 
ant's line  of  railroad  and  right  of  way  at 
Bald  point,  without  paying  complainant 
any  compensation  therefor,  and  without 
the  consent  of  the  complainant,  and  with- 
out other  authority  of  law.  The  bill  al- 
leges that  the  crossing  of  complainant's 
right  of  way  and  tracks  by  the  defend- 
ant's additional  track  will  greatly  dam- 
age complainant  by  the  wear  and  tear  of 
its  cars  crossing  the  same,  and  keeping 
snid  crossing  In  good  repair,  and  other- 
wise greatly  inconvenience  and  damage 
complainant.  The  prayer  was  (or  a  tem- 
purnry  injunction  to  restrain  and  enjoin 
the  defendant  fromcrosslngcomplaiuant's 
right  of  way  and  tracks  at  said  point 
where  Nineteenth  street  crosses  Tenth 
avpDoe  until  the  d^endant  is  legally  enti- 
tled to  appropriate  complainant's  said 
right  of  way  according  to  law.  and  that 
on  the  final  hearing  said  injunction  be 
made  perpetual,  or  retained  until  the  de- 
fendant Is  legally  entitled  tu  cross  said 
right  of  waj  by  the  condemnation  there- 
of, or  by  an  agreement  with  thecomplain- 
ant.  A  temporary  Injunction  was  grant- 
ed according  tu  the  prayer  of  the  bill. 
The  defendant  Interposed  an  answer  and 
demurrer  to  the  bill,  and  also  filed  mo- 
tions tu  dismiss  the  bill  for  wantof  equity 
and  to  dissolve  the  lujuuctlun.  The  ap- 
peal is  from  a  decree  overruling  the  de- 
murrer to  the  bill,  the  motion  to  dismiss 
the  bill  for  want  of  equity,  and  the  mo- 
tion to  dissolve  the  Infunctlou  on  the  de- 
ntals of  the  answer.  The  defendant's  an- 
swer, undejr  the  oath  ol  Its  presldentj  de- 
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Dies  that  complainant  owns  the  right  of 
way  at  the  place  where  the  two  lines  In- 
tersect, and  alleges  that  the  defendant 
owns  the  right  of  way  on  which  complain- 
ant's track  is  laid  at  that  crossing,  and  Is 
entitled  to  build  thereon  its  additional 
track,  and  Is  not  bound  to  pay  complain- 
ant for  the  right  to  make  the  proposed 
crossing. 

The  contest,  as  disclosed  by  the  record, 
is  between  two  street-railroad  companies, 
each  of  which  Is  already  using  athoruugh- 
fare  ol  a  city  for  the  purposes  of  Its  busi- 
ness. As  It  does  not  appear  that  the  city 
is  Interposing  any  objection  to  the  main- 
tenance and  use  of  the  respective  strnct- 
ures  of  the  complainant  and  of  the  de- 
fendant or  to  the  building  of  the  addi- 
tional track  ol  the  defendant,  It  will  be 
presumed  that  the  privilege  of  occupying 
the  streets,  as  exercised  by  both  the  par- 
ties, is  duly  acquiesced  In  by  the  munici- 
pal authorities.  It  Is  plain  that  neither  of 
them  Is  vested  with  any  property  right  in 
the  street  of  greater  dignity  than  a  fran- 
chise for  a  right  of  way,  and  that  such 
franchise  can  not  amount  to  aright  of 
exclusive  occupancy  of  the  street  fur  rail- 
road purposes,  or  operate  to  clothe  the 
possessor  thereof  with  power  to  prevent 
the  crossing  of  Its  tracks  by  another  rail- 
road proceeding  under  pruper  municipal 
license.  Birmingham  &  P.  M.  St.  By.  Co. 
v.  Birmingham  St.  Ry.  Co.,  79  Ala.  465. 
On  the  one  hand.  It  Is  contended  that  the 
defendant  Is  not  entitled  to  build  an  ad- 
ditional track  across  complainant'H  right 
of  way  and  tracks  without  making  cum- 

gensatlon.  The  defendant,  un  the  other 
and.  denies  the  complainant's  asserted 
right,  and  alleges  that  before  the  com- 
plainant came  Into  existence  a  right  of 
way  for  a  double-track  railroad,  to  be 
operated  by  steam  along  Tenth  avenue 
and  across  Nineteenth  street  at  the  inter- 
section therewith,  was  appropriated  and 
laid  out,  and  has  become  the  property 
of  the  defendant,  and  the  fact  of  the 
complainant's  railway  across  the  defejid- 
ant's  single  track  could  not  confer  upon  it 
the  right  to  prevent  the  defendant  using 
its  prior  acquired  right  of  way  fur  an  ad- 
ditional track,  or  to  compel  the  defendant 
to  make  compensation  fur  the  exercise  of 
a  privilege  with  which  It  was  already 
vested.  The  real  controversy  is  as  to  the 
ownership  of  or  authority  to  control  the 
right  of  way  at  the  place  of  the  proposed 
crossing.  The  purpose  of  the  bill  is  to 
enjoin  an  alleged  threatened  trespass, 
without  showing  the  Insufficiency  of  legal 
remedies  for  the  redress  of  the  injuries 
that  may  be  caused  thereby.  There  Is  no 
averment  that  the  defendant  Is  insolvent, 
or  that  the  anticipated  injury  would  be 
irreparable.  In  the  absence  of  any  such 
showing,  It  Is  not  perceived  upon  what 
principle  the  right  to  an  Injunction  can 
be  maintained,  unless  a  case  Is  made 
tor  the  exercise  of  the  special  jurisdiction 
conferred  upon  courts  of  equity  to  pre- 
vent the  abuse  by  corporations  of  the 
right  to  call  Into  exereise  the  power  ol 
eminent  domain,  and  tu  keep  them  within 
the  limits  of  the  authority  conferred  upon 
them  by  the  law.  This  special  jurisdic- 
tion was  recognised  in  the  case  of  East 
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%  West  R.  Go.  V.  East  TeniKSsee,  V.  &.  G. 
R.  Co.,  75  Ala.  275.  The  exercise  oi  It  was 
declined  In  that  vase,  tbe  court  saylai;: 
"Thoagh  relief  Is  Kranted  more  readily  to 
a  land-uwuer  whose  Jaods  are  entered  up- 
on by  a  corporation  having  cumpuleory 
powers  to  talc;  them  for  Its  own  ases, 
and  upon  a  dtffereDt  principle  than  In  cases 
of  trespass,  waste,  or  nuisance,  yet,  as  In 
«uch  eases,  It  the  right  and  title  of  party 
com  plaining  are  not  clear,  or  II  the  whole 
controversy  rpsolves  itself  Into  a  naked 
-dispute  as  to  the  strength  of  the  legal 
title,  and  It  be  not  shown  that  an  action 
trespass,  or  of  eiectment,  will  not  af- 
ford all  necessary  relief,  the  court  will  not 
Intercene  liy  injunction."  In  view  of  the 
anequlvocal  denials  of  tbe  answer  In  the 
f>reBent  case.  It  cannot  be  aald  that  the 
light  and  title  of  the  complainant  are 
elear.  The  plendings  disclose  acontrover* 
«y  as  to  the  title  upon  which  the  claim  to 
an  in]unctlon  Is  baned.  That  controversy 
Is  such  as  shonld  be  determined  by  a  court 
of  law.  Conflicting  legal  rights  are  as- 
«erted.  If  the  right  of  way  already  occu- 
pied by  the  defendant  for  a  single  track 
may  of  right  be  need  by  It  for  the  addi- 
tional track,  aud  If  tbe  complainant  has 
t>ullt  its  railroad  at  the  point  of  crossing 
-fiubject  t(i  this  right,  the  injunction  asked 
<or  by  the  complainant  should  not  be  rR- 
-talned  merely  because  the  bill  asserts  a 
■claim  adverse  to  that  of  the  defendant. 
In  the  absence  of  a  showing  that  the  law 
«onld  nut  afford  adequate  redress  tor  the 
■alleged  threatened  trespass,  the  possibili- 
ty that  the  defendant's  claim  may  turn 
-ont  to  be  unfounded  wonld  be  InsuflSclent 
to  support  complainant's  demand  that 
the  defendant  be  restrained  from  proceed- 
ing with  its  work  until  it  shall  have  ac- 
quired a  right  which  it  already  claims 
"to  have.  In  such  circnmatances  a  court 
•of  equity  should  not  Interfere  by  way  of 
an  injunction  to  restrain  the  commission 
of  an  act  alleged,  un  the  one  hand  to  be  a 
trespasp.  and  on  the  other  hand  claimed, 
apparently  In  good  faith,  to  bealegltlmate 
-exerciHe  of  a  legal  right;  and  the  parties 
'Should  be  remitted  to  their  respectlvn 
remedies  at  law.  Boulo  T.  Railroad  Co., 
■S6  Ala.  480;  Mobile  &  G.  R.  Co.  v.  Ala- 
bama M.Ry.  Co.,  87  Ala.  520,6  South.  Itep. 
■404.  Furthermore,  on  the  question  of  re- 
taining or  dissolving  the  Injunction,  re- 
gard should  be  had  to  the  consequences 
-of  adopting  tbe  one  course  or  the  other. 
If  the  Injunction  Is  dissolved  and  thecross- 
Ing  is  made  in  the  manner  proposed  by 
the  defendant  according  to  the  averments 
■of  the  bill,  and  thereafter  It  turns  out 
that  eomplalnflnt  was  entitled  to  com- 
pensation as  It  now  claims,  still  It  will 
iiave  suffered  no  injury  for  which  It  will 
not  have  adequate  redress  at  law.  If,  on 
the  other  hand,  the  Injunction  Is  retained, 
«nd  It  eventually  turns  oat  that  the  de- 
fendant fully  boatalns  Its  claim  of  right  to 
make  the  crossing,  the  result,  perhaps, 
would  be  to  have  deprived  the  public  of 
Increased  facilities  and  conveniences  of 
travel  by  the  unwarranted  interposition 
^1  a  barrier  to  thecunstructlon  of  an  addi- 
tional line  of  rail  way,  and  to  have  entailed 
npon  the  defendant,  by  the  obstruction 
«nd  delay  ul  Its  work,  such  damages  as 


would  be  Incapable  of  definite  ascertain- 
ment. In  view  of  the  situation  of  the  par- 
ties, It  seems  plain  that  the  retention  of 
the  iDjnnctton  would  occafilon  more  of 
Injary  end  Inconvenience  than  could  fol- 
low from  its  dissolution.  The  considera- 
tions which  should  have  weight  in  the 
exeiTlse  of  that  Jodiclal  discretion,  with 
which  the  court  Is  vested  In  such  a  case, 
suggest  the  pruprietr  of  dissolving  the 
Injunction,  fiast  &  west  R.  Co.  t.  East 
Tennessee,  V.  A  G.  B.  Co.,  supra. 

Tbe  stress  of  the  arguments  of  counsel 
has  been  upon  the  question  of  retaining 
or  dissolving  the  injunction.  The  assign- 
ments of  error  directed  to  the  other  feat- 
n res  of  the  decree  appealed  from  have  not 
been  sustained.  That  decree  will  be  af- 
firmed, except  so  far  as  It  nverrolee  the 
motion  to  dissolve  the  Injunction;  and  a 
decree  will  be  here  rendered  dissolving  the 
in]  a  action ,  and  rem  undng  the  cause. 
Reversed  and  affirmed  In  part,  and  re- 
manded. 


Da  JaKnettb  et  a/,  v.  MoDahibl  et  al. 
(Supreme  Cowrt  of  AUAcaaut.  June  IM,  18B1.) 
Lahdlobd  axd  Timakt  —  AiTOExnHT  TO  Ass- 

OTHBR— NonCB. 

1.  The  fact  that  s  tenant  attorns  and  pays 
rent  to  another  la  not  safBclent  to  make  his  hold- 
ing adverse  to  his  landlord,  unless  the  latter  has 
notice  of  his  attornment. 

3.  Tbe  fact  that  a  relative  of  the  landlord,  who 
lived  near  the  land,  wrote  a  letter  to  such  land  • 
lord  notifying  him  of  his  tenant's  sttormnent, 
and  placed  it  In  tbe  post-ofBoe  addressed  to  tlw 
landlord  at'the  plaoe  where  he  was  sccostomed 
to  receive  letters,  1b  prima  facte  proof  of  notice 
to  the  landlord  of  the  attonunent. 

Appeal  from  circuit  court,  Jefferson 
county;  .Tamrs  B.  Head,  Judge. 

This  was  a  statutory  action  of  ^ect- 
ment,  brought  by  tbe  appellants  against 
the  appellees  to  recover  thp  possession  of 
certain  lands  specifically  described  in  the 
complaint,  and  was  commenced  on  April 
26, 1S84.  The  plaintiffs  rested  their  claim 
to  the  lands  In  controversy  upon  the 
fact  of  being  the  heirs  at  law  of  Bllaa  M. 
De  Jarnette,  The  defendants  claim  title 
under  a  morteage  executed  on  May  16, 
1H60,  by  Mrs.  Dicey  U.  De  Jarnette  and 
Permella  A.  Jones  to  Richard  A.  Hndson. 
Upon  tho  Introduction  of  all  the  evidence 
the  plaintiffs  requested  the  court  to  give 
among  others,  the  following  written 
charges:  (3)  "In  determining  ivhether  or 
nut  the  notoriety  of  an  adverse  possession 
was  such  as  to  afford  prima,  facie  evidence 
that  It  was  known  to  the  owner.  Lt  Is 
proper  to  consider  the  distance  of  the 
owner  from  the  place  at  which  snch  ad- 
verse possession  was  set  up."  (5) -When 
the  title  is  shown  not  to  attend  posses- 
sion, the  law,  not  favoring  wrong,  will 
not  presume  that  the  possession  was 
taken  or  is  held  In  hostility  to  the  trae 
title."  (7)  "A  possession  In  Its  Inception 
permissive  can  become  adverse  only  by  a 
clear,  positive,  continnoas  disclaimer  and 
disavowal  of  the  title  of  bim  from  whom 
it  was  delivered,  and  the  assertion  of  a 
hostile  title  brought  to  his  knowledge.' 
(8)  "  When  the  owner  of  lands  resides  In 
another  stat«,  and  a  great  distance  from 
the  place  where  an  advei:ae  possession  is 
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mt  op,  greater  notoriety  to  tbe  adverse 
clMfacter  of  sunb  poasesatoa  U  required  to 
affect  the  owuer  with  notice  than  la  re- 
paired when  Bnch  owner  realdes  near  to 
the  place  where  such  poBaesBion  1b  ttet  up. " 
Thn  puort  refumd  to  give  each  of  the 
cbarj^ee  aa  reqaested  by  tbe  plalntllfBf 
whereupon  the  plalntlffB  separately  ex- 
cepted to  tbe  refasal  of  tbe  court  to  give 
each  ot  the  charges  as  naked,  and  also 
snparately  excepted  to  the  conrt'B  glrlug 
the  following  written  charges  requested 
by  defendanta:  (6)  "That  If  the  jury  be- 
lieve from  the  evidence  that  the  witness 
Mary  Holmes  was  pnt  Into  posHeBslou  of 
the  land  In  coDtroversy  by  R.  A.  Jones  In 
1S65,  and  that  Bhe  remained  In  posaesslon 
ol  said  land  until  the  fall  of  1866.  when 
she,  wltb  the  knowledge  of  the  snld  R.  A. 
Jones,  began  to  pay  Richard  Hadaon  rent 
for  the  land  under  the  mortgage  Intro- 
duced aa  evidence  by  the  defendants,  and 
that  thereafter,  wltb theknowledgeot  said 
R.  A.  Jones,  she  remained  In  the  poasea- 
eiun  of  said  land,  or  any  part  thereof,  as 
the  tenant  ot  RIehard  Hudson,  until  tbe 
death  ot  said  Hudson,  and  thereafter  as 
the  tenant  of  his  widow,  aa  the  admlnla- 
tratrix  of  said  Hndson,  until  some  time 
In  1875,  and  that  then  one  Miller  rented  or 
lesHe/l  the  land  from  Mrs.  Hudson,  aM  such 
admlDiatratriz,for  five  yeara,  and  that  he 
Went  into  possesalon  of  Bald  land  under 
sneb  lease,  or  any  part  thereof,  and  held 
the  property  thereof,  IMng  on  and  cou- 
trolUng  aald  land,  or  any  part  thereof,  by 
himself  or  through  a  tenant  ot  hlmaelf, 
for  five  yeara,  and  that  Hudson  claimed 
the  ownership  of  said  land  nnder  said 
mnrtgage  or  said  foreclosure  sale  up  to 
big  death,  and  that  his  widow  and  heirs, 
after  bis  death,  claimed  to  own  said  land 
undersach  mortgage  orfureclosnre  sale  un- 
til they  sold  to  detandant  John  T.  Mllner, 
and  that  said  R.  A.  Jones  wrote  a  letter 
to  said  plaintiffs  In  the  fall  of  3886,  Inform- 
Itig  them  that  Hndson  was  In  possession 
and  claiming  said  laud  under  said  mort- 
gage, trnd  mailed  aald  letter,  prepaying 
the  postage  thereon,  addressed  to  plain- 
tiffs [at]  their  proper  poatofflce,  then  I 
tharge  you  that  your  verdict  moat  be  for 
tbe  defendanta.*  (7)  "That  If  the  Jury 
believe  from  tbe  evidence  that  Hudson,  In 
thefall  ot  18R6,  took  posaeaalon  of  aald  land 
Id  controversy,  or  any  part  thereof,  by  him- 
self or  through  a  tenant,  claiming  owner- 
ship thereof  nnder  the  mortgage  introduced 
In  evidence  by  tbe  defendants,  and  that  R. 
A.  Jones  wrote  a  letter  to  plalntltta  In- 
forming them  of  tbe  facts  and  ot  said 
claim  of  ownership  by  Hndson  under  said 
mortgage,  and  placed  Bald  letter  In  the 
post -office,  prepaying  the  poatage  thereon, 
addrmaed  to  plaintiffs,  then  I  charge  you 
that  such  possesalon  and  claim  of  owner- 
Hblp  was  huatlte  and  adverae  to  plaintiffs, 
and.  If  It  continued  without  Interruption 
tor  ten  years  or  mure,  would  ripen  Into 
and  veat  the  title  to  aald  lands  In  Hudson 
and  bta  heirs,  and  defeat  the  title  ot  plain- 
tiffs." (10)  "That  If  you  believe  from  the 
evidence  that  R.  A.  Jones  put  tbe  negro 
Woman  Mary  Holmes  In  possession  of  the 
land  In  controversy,  and  not  the  plain- 
tiffs, then  I  cbai^  you  there  is  no  evi- 
dence that  B.  A.  Jones  was  acting  as  tbe 


agent  of  plalntlfta;  and  I  further  charge 
you  that,  if  you  so  believe  from  the  testi- 
mony that  she  (Mary  Uolmesj  went  Into 
possession  of  tbe  land  by  the  permission  or 
request  of  R.  A.  Jones  only,  said  Mary 
Holmes  was  not  the  tenant  oragent  of  the 
plaintiffs.-  (18)  "Ifthejurybellevefromthe 
evldencetbafe  Mary  Holmes  went  Into  pos- 
session of  tbe  lands  In  controversy  merely 
by  permission  of  Richard  A.  Jones,  and  not 
by  tbe  antborlty  and  direction  ofthe  plain- 
tiffs, then  yoD  must  find  tor  the  defend- 
ants." (14)  "Thejury mayandebouldlook 
to  the  tact  that  there  waa  a  practicable  way 
of  communication  between  tbe  plaintiffs 
and  their  kinsmen  and  friends  living  near 
tbe  lands.  In  considering  whether  or  not 
plaintiffs  ought  to  have  known  of  Hud- 
son's claim  to  the  lands,  and  bis  claim  ot 
possesalon  through  Mary  Holmes."  There 
was  Judgment  for  the  defendants,  and  the 
platntiffa  bring  tbla  appearand  asalgn  the 
rulings  of  the  lower  court  as  error. 

•Smith  &  Lowe,  for  appellants.  James 
Weatberlj^y  HewUtt  Wulker^  Porter,  and 
Jatnea  J.  Oarrettt  for  app^ees. 

Btonb,  O.  J.  The  chief  defense  lu  this 
case  Is  the  statute  of  Umltatloua  ot  16 
yeara,  or  that  the  defendants,  and  those 
from  whum  they  derived  their  possession, 
bad  been  In  contlnuoua,  adverae  poeseaslon 
ot  the  land  sued  for,  for  more  than  lU 
yeara  before  thiB  ault  was  brought,  April 
26,  1884.  Parta  ol  the  lands,  however, 
have  been  all  the  while  woodland,  ol 
whloh  there  was  only  such  posaesslon  as 
partial  oecnpancy  under  title  draws  to  It. 
It  thus  became  ueceasary  to  put  in  evi- 
dence the  title  under  which  their  poaaes- 
alon  had  ita  Inception.  Tnla  conalsted  uf  a 
mortgage  of  the  land  made  by  Mre.  Dicey 
M.  Ike  Jarnette,  grandmother  of  plaintiffs, 
and  another  executed  to  Hudson  in  May, 
1868.  This  mortgage  describes  the  land  by 
section,  township,  and  range,  but  gives 
no  other  descrlptiim.  In  what  county, 
state,  survey,  or  land-district  tbe  lands  lie 
is  not  attempted  to  be  shown  lu  the  mort- 
gage. Tbe  plaintiff  objected  to  the  Intro- 
duction of  the  mortgage  in  evidence  un 
the  ground  of  uncertainty  and  ambiguity 
in  tbe  description.  It  was  then  proved 
that  at  the  time  the  mortgage  waa  exe- 
cuted, and  for  aeveral  years  before  that 
time,  Mra.  Dicey  De  Jarnette  HvAd  on  the 
land;  that  ahe  and  hereon  lived  together 
u{H)n  It  until  his  death,  In  1864;  and  chat 
she  owned  no  other  lands.  This  brought 
tbe  question  directly  within  the  rule  de- 
clared In  Chambers  v.  Rtngstaff,  69  Ala. 
140.  The  cfreuit court  did  not  err  in  receiv- 
ing the  mortgage  deed  In  evidence.  Black 
v.RailroadCo.,»Soath.Rep.687.  Plaintiffs 
In  this  ault  are  cblldren  and  heirs  at  lawot 
Ellas  M.  De  Jarnettf ,  who  was  a  son  of 
Dicey  M.  De  Jarnette.  As  we  have  stated, 
he  died  In  1864.  About  two  years  after- 
wards bia  widow  and  all  his  children  re- 
moved from  the  lands  to  the  state  ot  Mis- 
sissippi, and  bave  ever  since  resided  there. 
They  have  bad  no  possesBlon  since  that 
time.— say,  about  28  years,  when  this  suit 
was  brought,— unleea  what  la  atati'd  fur- 
ther on  was  possession.  The  oldf^st  ot 
thechlldren,  plaintiffs  In  this  suit,  became  21 
years  old  June  9, 1864, 90  years  before  the 
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present  action  was  commenced.  Their  title 
Is  a  deed  frnoi  Dicey  M.  De  J  arnette  to  the 
said  Ellas  M.,  dated  In  1S53.  In  which  she 
reserved  to  herself  the  use  uf  the  land  dor- 
Ing  her  life.  When  the  family  of  Ellas  M., 
after  his  death,  removed  from  the  land, 
and  to  the  state  of  Mississippi,  Mrs.  Dicey 
M.  De  Jamette  was  In  poaseasion,  and 
contlnned  tooccnpy  the  Jand  antil  early  In 
the  year  1862,  when  she  removed  from  It, 
and  during  the  spring  or  sammer  of  that 
year  died.  There  is  no  testimony  that, 
after  Mrs.  Dicey  M.  De  Jamette  removed 
from  the  land  early  In  1862,  any  one  occn- 
pierl  it  QntU  18G5,  1866,  or  1867.  After  that 
time  It  was  occui^ed,  as  we  shall  hereaft- 
er Bbow.  The  dd^ndants  made  title  as 
follows:  In  1859  Mrs.  INcey  M.  De  Jamette 
and  another  made  a  mortage  of  the  land 
to  Hudson,  whose  homestead  touched  the 
tract  morteaged.  This  mortfcaee  was  to 
secure  a  debt  to  Hudson,  and  contained  a 
power  of  sale  on  defairit.  In  1869,  after 
advertisement,  the  land  was  attempted  to 
be  sold  under  the  mortgage,  and  Hudson 
proclaimed  himself  the  highest  bidder  and 
purcliHser.  He  made  a  memorandum  of 
the  sale  and  purchase,  but,  if  there  was 
any  a  ttempt  to  make  a  deed  or  to  procure 
a  title,  the  record  does  not  disclose  It. 
Finding  an  old  colored  woman,  Mary 
Holmes,  in  possession,  he  demanded  rent 
of  her.  She  ecoeded  tu  the  demand,  paid 
rent  tu  blra,  and  contlnned  to  so  pay  to 
>ilm  as  landlord  until  she  quit  the  ptisses- 
dloD,  when  another  tenant  came  in  under 
the  Hudson  claim  of  title,  and  continued 
to  occupy  and  pay  rent  until  the  land  was 
sold  to  Milner,  in  1881.  Hudson  had  died, 
and  theadmtnistracororheirsof  hie  estate 
became  the  landlords,  and  they  received 
the  rent.  They  sold  and  conveyed  to 
Milner  in  1881,  and  bfl  remained  In  posses- 
sion under  his  purtrbaee  np  to  and  includ- 
lug  the  time  when  this  suit  was  brought. 
From  the  time  Mary  Holmes  went  out  of 
possession  until  the  comniencemeut  of  this 
suit  the  lapse  was  less  than  10  years;  but 
from  the  time  she  commenced  paying  rent 
to  Hudson  until  the  writ  in  this  case  was 
Issued  was  about  17  years.  So,  the  real 
issue  of  merit  lu  this  case  Is  whether  the 
statute  of  llmitatlonB  commenced  to  run 
HKsiust  the  plaintiffs  from  the  time  Hud- 
son commenced  demanding  and  receiving 
rent  from  Mary  Holmes. 

The  testimony  of  Blchard  A.  Jones, 
grandson  of  Dicey  M.  De  Jurnette,  and 
cousin  to  plaintins,  and  that  of  Mary 
Holmes,  a  colored  woman,  formerly  a 
slave  In  the  fantlly,  tende*!  to  show  the 
following  stnte  ol  facts  in  reference  to  the 
poHseRBiun  of  the  premises:  Wheu  said 
Rlchnrd  returned  from  the  war,  he  found 
the  place  unoccupied.  He  testified  that  be 
requested  the  said  Mary  Holmes  to  go  on 
the  place  aod  take  care  of  it  for  the  De 
Jarnettes,  plaintiffs  In  this  suit.  She  did 
go  into  possession.  This  he  did  as  a  friend 
of  the  plaintiffs,  and  without  any  request 
or  authority  from  them.  About  the  same 
time  he  learned  that  Hudson  claimed  to 
have  a  mortgage  on  the  land.  ThlH  was 
about  the  fall  of  1866.  He  testiQed  further 
that  Mary  Holmes,  while  she  was  occupy- 
ing the  land,  informed  him  she  was  pay- 
ing rent  to  Hudson.  This  witness  saw 


the  three  posted  notkes  of  sale  under  the 
Hudson  mortgage,  and  he  testified,  fur- 
ther, that  there  was  a  sale  ol  the  lend  un- 
der that  mortgage.  He  wrote  to  some  ul 
the  plaintiffs,  by  letters  properly  addresBed 
and  mailed,  Informing  them  of  the  Hud- 
son mortgage,  and  the  sale  under  it,  and 
be  did  not  recollect  ever  receiving  any  re- 
ply tu  his  letters.  The  mortgage  sale  was 
about  15  years  before  the  biingiaip  uf  this 
suit.  The  testimony  tended  to  show  that 
Mary  Holmes  commenced  paying  rent  to 
Hudson  about  1867.  This  is  the  origin, 
nature,  and  duration  of  Mary  Holmes* 
possession  of  the  laud,  according  to  her 
testimony  and  that  uf  Richard  A.  Jones. 
The  testimony  of  Mrs.  De  Jaroette.  mother 
of  pluintifia,  and  which  was  taken  by 
deposition,  was  as  follows:  When,  in 
1856,  she  removed  with  her  children  to  Mis- 
sissippi, "she  left  the  lands  in  contruveniy 
in  charge  of  her  husband's  mother.  Dicey 
De  Jarnette,  and  Permella  Jones,  who 
was  a  daoghter  ol  said  Dicey  De  Jamette, 
[Permdia  was  the  mother  of  Richard  A. 
Jones ;]  and  that  Permella  Jones  resided  on 
lands  adjoining  the  lands  fn  controversy; 
and  that  they  [Dicey  De  Jamette  and  Per- 
mella Jones]  i*romlsed  to  take  care  of  tbe 
lands  for  witness  and  the  children  of  Ellas 
M.  De  Jarnette. "  This  witness,  mother 
of  plaintlfls,  further  tratlfied  as  follows: 
"I  knownottalng  farther  except  that  Aant 
Mary  Holmes  lived  on  the  place  and  took 
care  of  It  for  me  and  my  children,  until  she 
bought  a  place  and  moved  on  It  Sbn  was 
kept  on  tbe  lands  by  my  husband's  moth- 
er after  the  war.  She  aJso  lived  with  us 
when  she  was  a  slave.  Hhe  continued  In 
possession  of  the  lands  for  our  benefit  un* 
tu  she  bought  a  place  as  above  stated. " 

Tliese  two  verslona  of  Mary  Holmes' 
possession  of  tbe  land.  Its  origin,  nature, 
and  duration,  are  not  In  harmony.  It 
was  nelth4;r  shown,  nor  attempted  to  *ie 
shown,  either  in  direct  or  crose-examina* 
tlon,  or  in  any  other  way,  how  this  wit- 
ness, mother  of  plaintiffs,  acquired  infor- 
mation as  to  Mary  Holmes'  pOHseHStoD 
after  the  war;  but  no  questions  are 
shown  to  have  been  raised  on  this  aspect 
ot  the  case.  If  the  testimony  of  Richard 
A.  Jones  he  true,  It  would  seem  that  In  no 
sense  was  Mary  Holmes  the  tenant  of 
plaintiffs,  so  as  to  entitle  them  to  notice 
of  her  attornment  to  Hudson.  In  the 
case  which  their  testimony  tends  to  prove, 
if  any  notice  were  required,  (we  do  not 
affirm  It  was,)  it  was  enough  to  notify 
Richard  A.  Jones,  at  whose  request  be  and 
she  testified  abe  entered.  On  the  other 
baud,  if  she  went  on  tbe  premises  under  tbe 
dlrecti(m  of  any  one  representing  nnd  au* 
thorlsed  to  represent  tiie  plaintlHs,  then 
her  attornment  to  Hudson  did  not  con- 
vert her  possession  Into  a  holding  adverse 
to  plalntllTB  ontil  notice  thereof  la  shown 
to  have  been  carried  borne  to  tbem.  It 
this  last  hypothesis  is  found  to  be  true, 
the  doctrine  declared  In  Lucas  v.  Daniels, 
84  Ala.  188,  is  applicable  to  and  govenw 
this  case.  King  v.  Paulk,  65  Ala.  1S6,  4 
South.  Rep.  825;  McCaithy  v.  Nlcrosi,  72 
Ala.  332. 

It  is  not  tor  us  to  speculate  on  tbe  rela- 
tive weight  ot  tbe  opposing  testimuoy. 
Enough  lor  us  that  some  testimony  went 
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to  the  Jnrj  tending  to  show  that  Hary 
Holmes  went  Inco  poaaesstOD  under  and 
by  authority  of  tbe  plalntiHa  lu  tbla  Bult. 
ur  Home  one  bavlnp;  authority  to  represent 
them;  and,  If  she  did  thus  go  into  posses- 
sion, then  her  renunciation  tind  attorn- 
ment to  Hudson  could  not  render  that 
poHseeiBlon  adverse  to  plaintifls  unless  and 
until  they  were  notified  thereof.  We  bare 
thus  shown  that  In  one  aspect  of  the  testi- 
mony In  this  caae  tt  was  not  incumbent  on 
defendants  to  show  that  the  plaintiffs  had 
actual  notice  that  Mary  Holmes  was  hold- 
In;;  the  pussesalon  under  Hudson.  That 
aspect  orcatejsory  was  the  one  which  the 
testimony  of  Richard  A.  Jones  and  Mary 
Holmes  tended  to  establish.  If,  however. 
Klary  Holmes  went  into  possession  under 
any  one  having  authority  to  represent  the 
plaintiffs,  then,  to  convert  her  possession 
Into  a  holding  adverse  to  them,  it  was 
not  enough  that  she  attorned  and  paid 
rent  to  Hudson.  To  make  it  effective,  no- 
tice must  have  been  given  of  such  changed 
allegiance.  To  meet  this  reiinlrement  It 
wuB  testified  thatRIchard  A.Jones  mailed 
a  letter,  one  or  more,  properly  addressed 
and  postage  prepaid,  giving  notice  to 
plaintiffs  of  Hudson's  claim  and  sale. 
ThoHe  letters  were  never  answered,  and 
there  was  no  proof  whether  or  not  they 
w«»re  received.  In  charge  No.  7,  given  at 
the  Instance  of  dpfendants.  in  poatnlating 
what  was  or  would  be  aufflclent  notice  of 
Huch  adverse  holding  or  renunciation  of 
allegiance,  the  circuit  court  declared  it 
was  sufficient  it  **R.  A.  Junes  wrote  a  let 
ter  to  plaintiffs  informing  them  of  tbe 
facts,  and  of  said  claim  of  ownership  by 
Hudson  under  said  mortgage,  and  placed 
Buid  letter  in  tbe  post-oHlce,  prppujing 
tbe  pualaga  thereon,  addressed  to  plaln- 
tlffa."  Of  course,  we  suppose  It  was  In- 
tended to  tie  understood  that  the  letter 
abouid  be  addressed  to  the  prop(>r  post- 
office  of  the  sendee.  The  natural  Inter- 
pretation of  this  language  Is  that  the  hy- 
I}othesized  facts  amouuted  to  prima  facie 
proof  of  notice  given.  In  1  Greenl.  Ev. 
jS  40,  and  note  a.  It  Is  said:  " If  a  letter  Is 
sent  by  the  post.  It  is  presumed,  from  the 
known  course  In  that  department  of  tbe 
public  service,  that  it  reached  Its  destina- 
tion at  the  regular  time,  and  was  received 
by  the  person  to  whom  It  was  addressed, 
if  living  at  tbe  place,  and  usually  receiving 
letters  there."  So,  in  2  Whart.  Ev.  §  1323, 
is  this  lanRuaga:  "The  mailing  a  letter 
properly  addressed  and  stamped,  to  a 
perHon  known  to  be  doing  husinesH  where 
there  Is  estalillshed  a  regular  delivery  of 
letters,  is  prima  fkcie  proof  of  the  recep- 
tion ol  the  letter  by  the  person  to  whom 
it  is  addressed."  Each  of  tlieee  standard 
authors  cites  many  authorities  in  support 
of  their  several  propositions.  We  adopt 
this  rule  as  eminently  convenient  In  com- 
mercial transactluns,  and  hold  that  If 
Richard  A.  Jones  wrote  and  mailed  let- 
ters, one  or  more,  as  be  testified  he  did, 
this  was  prima,  facie  proof  of  notice  to 
them  of  the  contents  of  the  letters.  Of 
course,  this  presumption  could  have  been 
overturned  by  proof  that  the  letters  were 
never  received.  The  circuit  court  did  not 
err  iQ  giving  eba^  No.  7,  asked  by  de* 
fendanta.   Charge  Ko.  0.  given  (or  defend- 


ants, ts  equally  free  from  nrror^  and 
charges  Nos.  10  and  18  assert  correct  legal 

principles. 

The  circuit  court  erred  In  giving  charge 
14  at  the  Instance  of  defendants.  The 
facts  that  Blcbard  A.  Jones,  cousin  of  the 
plaintiffs,  or  any  other  relation  of  theirs, 
warn  living  near  the  land  during  the  time 
Hudson  asserted  ownership  and  posses- 
sion, was  not,  as  matter  of  law,  an  eviden- 
tial factor,  which  the  ]ary  should  look  to 
In  determining  whether  plaintiff  bad,  or 
ought  to  have  had,  notice  of  Hudson's 
claim  to  the  land  and  its  possseslon.  Tbe 
bill  of  exceptions  states  It  contains  all  the 
evidence,  and  there  is  nothing  which 
tends  to  show  that  tbe  notoriety  of  Hud- 
son's control  and  asserted  ownership  of 
thf>  land  exerted,  or  cuuld  exert,  any  influ- 
ence in  shaping  the  conduct  of  plaintiffs, 
who  were  living  a  great  way  off,  and  in 
another  state.  In  the  aspect  of  this  case 
which  we  are  now  considering,  the  ques- 
tion was  whether  Mary  Holmes  went  Into 
possession  of  the  landa  at  the  Instance  of 
any  one  having  authority  from  plaintiffs 
to  place  her  there,  and.  In  the  event  she 
did,  whether  plaintiffs  acquired  notice 
tnat  she  had  renounced  ttUeglance  to 
them,  and  attorned  to  Hudson.  To  this 
aspect  of  the  case  were  mainly  directed  the 
charges  asked  by  plaintiffs.  Charges  3 
and  8,  asked  by  them,  assert  correct  legal 
principles,  but  It  Is  not  perceived  they 
have  any  bearing  on  this  case.  Chnrge  6 
of  plaintifls'  seri^  wonid  tend  to  mislead, 
and  was  rightly  refused  on  that  acconnt. 
Charge  7  asserts  too  exacting  a  rule  as  to 
disclaimer  or  disavowal,  when  the  entry 
is  shown  to  have  been  permissive  Hart 
V.  Kendall,  82  Ala.  144,  3  South.  Bep.  41. 

Beveraed  and  remanded. 


MONTOOMERT  BSBWINO  Co.  T.  CAFFBB. 

(Supmne  Court  of  Alabama.  June  M^189L) 
AuTHoitrrr  or  Aobst— Etidknob. 
In  an  action  to  recover  for  medical  service 
TvaAereA  to  an  employe  of  defendant,  the  evi- 
dence showed  that  an  agent  ot  defenaant  told 
plaintiff  be  would  write  and  let  him  kuow  If  de- 
fendant would  pay  tor  theservioes.  Nextdsr  the 
agent  shotved  plaintiff  a  telegram  from  deieod- 
ant,  "Have  negro  treated, "  and  no  explanation 
was  made  of  its  meaning.  Held  sufficient  to  sus- 
tain a  finding  that  the  agrat  was  aothorlted  to 
^ocore  medical  serrioes  to  "have  the  negro 
treated.** 

Appeal  from  circuit  court,  JetTerson 
county;  JamrbB,  Hb.id,  Judge. 

Action  by  S.  B.  Cuffee  against  Mont> 
goinery  Brewing  Company  to  recover  for 
medical  services  rendered  to  an  employe. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

Alex,  T.  Loadon,  for  appellant,  M.  A. 
M&BOBt  for  appdlee. 

Coleman,  J.  The  case  was  tried  by  the 
court  without  the  intervention  of  a  Jury. 
The  suit  was  upon  an  account  to  recover 
for  medical  services  rendered  by  the  plain- 
tiff to  an  employe  of  tbe  defendant.  The 
evidence  tends  to  show  that  an  employe, 
while  engaged  in  the  performance  of  his 
duty,  had  hla  leg  fractured  by  a  runaway 
horse,  aod  the  plaintiff,  ba-rlog  tieen  called 
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profesBtonally  to  attend  tbe  patient,  met 
J.  W.  Hughes,  an  ageat  of  the  defendant, 
and  Inqalred  ut  blm  who  would  be  re- 
sponsible for  bis  medical  attention  to  the 
Injured  party.  The  evidence  conflicts  as 
to  this  cun  versa tion  between  them,  but  It 
is  evident  the  plaintiff  did  not  Intend  to 
render KratultoQB  services,  and  that  he  did 
not  rely  upon  either  Haghes  or  the  pa- 
tient fur  compensation.  We  think  this  la 
shown,  not  only  by  plaintiff's  testimony, 
but  by  defendant's.  The  witness  Hughes 
testifies  that  plalntlfl  preHsed  blm  to  say 
that  defendant  would  be  responslbin,  but 
besaysbetold  plaintiff  that  he  had  no 
authority  to  bind  the  defendant  by  such 
a  contract,  "but  that  he  would  write  to 
the  company,  and  let  him  [plaintiff] 
know. "  The  evidence  then  shows  that  on 
the  next  day  plaintiff  went  to  see  Hughes, 
and  asked  him  if  he  had  heard  auythlnjc 
from  the  company  in  reference  to  the 
case,  and  Huffbes  showed  him  a  telegram 
frum  the  defendant,  aa  follows:  "Have 
the  negro  treated."  It  was  admitted 
that  this  telegram  was  genuine,  and  the 
proof  shows  It  was  In  reference  to  the 
driver.  When  Hughes  showed  the  tele- 
gram to  plaintiff,  he  made  no  explanation 
or  qualification  of  Its  meaning,  or  as  to 
the  character  of  the  communication  to 
which  it  was  responsive.  Taken  in  con- 
nection with  what  preceded,— plaintiff's 
pressing  desire  to  know  If  the  company 
would  pay  him  for  bis  services,  and  the 
promise  of  Hughes,  the  agent  of  the  de- 
fendant, **to  write  and  let  blm  know," 
and  then.  In  reference  to  his  services,  to  be 
shown  by  Hughes  a  telegram,  "Have  the 
neffro  treated, " — the  plaiot.tf  was  entirely 
Justified  in  his  conclnslon  that  Hughes 
was  authorized  to  procure  medical  services 
to  "  have  the  negro  treated. "  The  princi- 
ple uf  law,  that  he  who  deals  with  an 
agent  is  hound  to  know,  at  his  peril,  the 
extent  of  the  agent's  authority, Is  founded 
in  justice,  and  la  necessary  for  the  protec- 
tion of  the  principal ;  but  the  law  will  not 
permit  that  which  was  Intended  for  the 
pmtectlon  of  the  principal  to  be  used  by 
him  as  a  snare,  or  instrument  of  wrong 
and  Injury  to  others.  The  telegram  was 
without  qualifli-ation,  and  Imputed  au- 
thority to  Hughes  to  have  the  negro 
treated  properly,  and.  If  necessary,  to 
employ  pnifesslonal  treatment.  The  qnes- 
tlott  becomes  narrowed  d(»wn  as  to  the 
extent  of  the  employment  of  plaintiff  by 
Hughes.  A  careful  examination  of  the 
testimony  leads  us  to  the  same  conclusion 
as  that  reached  by  the  trial  court.  We 
are  satisfied  the  hospital  fees  did  not  in- 
clude the  fees  for  medical  treatment.  No 
question  Is  made  aa  to  the  value  of  the 
services.  Affirmed. 


RiCHUOND  ft  D.  B.  Co.  ▼.  Vangb. 
{Suipreme  Court  ttf  Alabama.  Jnoe  ISBL) 

CURIBW— IlTJUBIXB  TO  FA88BX0SE8— PlKAZHKQ — 
— EviDBKOB— PimiTIVB  DlMAOKS. 

1.  Whore  the  complaint  only  chareres  defend- 
«it  railway  cwmpan?  with  Qegllgently  perform* 
ing  its  daty  to  ■  paaMnger,  whereby  the  car  In 
wMcb  he  was  ran  off  the  track  and  he  was  lu- 
loreo,  evidanoe  is  admissible  of  dtfects  in  ttie 
Iraok  that  may  hare  canaed  the  acjoident. 

9.  It  Is  within  the  discretion  of  the  trial 


coart,  after  a  witness  has  been  examined  by  de- 
fendant, and  orosa -examined,  to  allow  htm  to  be 
recalled  by  plaintiff  to  lay  the  foundatloo  for 
his  Impeachment  by  {voof  of  oontradiotory  atate- 
ments. 

&  The  faot  that  the  track  where  the  accident 
occurred  was  theretofore  defective,  and  that  de- 
fendant's officers  and  servant  might  have  known 
It,  does  not  render  defendant  liable  for  punitive 
damages,  unless  there  was  a  probable  conscious- 
ness on  their  part  that  such  an  accident  would  be 
the  probable  consequence  of  such  defects. 

4.  Not  are  punitive  damages  allowable  where 
the  accident  was  due  to  the  ooncurrenoe  of  a  la- 
tent d^eot,  not  discoverable,  with  the  known  de- 
fect, and  where  it  oouid  not  have  iMourred  with- 
out such  latent  defect. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Shabpb,  Judge. 

This  was  an  action  brought  by  the  ap- 
pellee, Dixie  Vance,  against  the  appfllant 
railroad  corp<iratIon,  and  sought  to  re- 
cover damages  for  personal  Injuries  al- 
leged to  bavti  been  caused  by  the  tiegll- 
gfnco  of  the  defendant.  All  the  facta  at- 
tendant upon  the  accident  are  sufllciently 
shown  In  the  opinion.  There  were  16 
assignments  of  error.  The  first  11,  as 
stated  in  the  opinion,  relate  to  the  rulings 
of  the  court  in  refusing  to  exclude  the  tes- 
timony of  various  witnesses  as  to  the 
condition  of  the  cross-tles  within  30  feet  of 
the  switch  at  the  time  of  the  accident. 
The  twelfth  assignment  of  error  refers  to 
the  court's  allowing  the  plaintiff  to  recall 
the  defeudont's  witness  G.  W.  Hood,  and 
examine  him.  All  the  rest  of  the  assign- 
ments of  errorare  taken  In  reference  to  the 
court's  giving,  and  refusing  to  give,  cer- 
tain charges.  Upon  the  Introduction  of 
all  the  evidence,  the  court,  in  its  general 
charge,  am oDg  other  thingB,  chained  the 
Jury  as  follows:  "If  you  believe  from  the 
evidence  that  the  cross-ties  were  In  a  rot- 
ten condition,  and  that  such  rotten  condi- 
tion proximately  contributed  totbrowthe 
train  off  the  track,  then  it  is  for  you  to 
say  whether  or  not  the  cross-tlee  were  In 
Bucb  condition  as  that  a  careful  Inspec- 
tion would  have  resulted  In  apprising  the 
defendant  that  they  were  In  a  defective 
condition ;  and  If  you  find  that  they  were 
In  such  defective  condition,  and  that  care- 
ful  luHpectloa  would  have  informed  thede- 
fendant  of  It.  and  that  the  defendant  was' 
negligent  lu  and  about  allowing  the  track 
to  remain  fn  that  condition,  then  yoo 
would  be  authorized  to  find,  under  thin 
complaint,  that  the  defendant  was  negli- 
gent In  and  about  the  track  and  ties;* 
and  also  as  follows:  "The  complaint  al- 
leges in  one  count  a  defective  switch,  and 
In  the  second  count  negligence  generally 
in  and  about  carrying  the  plaintiff ;  and 
the  Jury  may  therefore  look  to  the  condi- 
tion of  the  switch,  and  also  to  the  condi- 
tion of  the  track  at  and  about  the  switch, 
in  order  to  ascertain  what  was  the  cause 
of  the  derailment  of  the  train  upon  which 
the  plaintiff  was  riding."  The  defendant 
duly  excepted  to  the  giving  of  each  ot 
these  portions  of  the  general  charge  by  the 
court.  The  bill  of  exceptions  then  recites : 
**  Bat  in  this  connection  the  coart  charged 
the  Jury  that  It  would  not  be  proper  for 
them  to  consider  the  negligence  of  the  de- 
fendant in  respect  to  the  condition  of  the 
ties  and  track,  or  to  render  a  verdict 
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ai^alDBt  the  defendaat,  based  upon  aach 
jieellgeDce,  unlefts  they  should  bellevefrom 
tbe  evidence  that  such  negligence  either 
sulely  caused,  or  proximately  contributed 
to  cause,  the  accident  and  inlary  to  plain- 
tiff."  Tbe  cunrt  also  charged  thejury  as 
(ollo-ws:  ''That,  In  addition  to  actual 
damogea,  the  law  allows  thejury,  In  some 
cases,  to  assess  damafires  by  way  or  pun- 
Isblns  the  defendant.  Such  damages  are 
assessed  In  cases  where  It  appears  that 
the  act  of  tbe  defendant  which  caused  tbe 
Injury  was  not  merely  negligent,  but  was 
recklessly  iieKllgent,  or  of  u  wllllnl  char- 
acter, or  where  tbe  lojary  Is  Intentionally 
Inflicted;  and  that,  tn  ancb  cases  as  that, 
the  Jury  can  go  further  than  tbe  assees- 
inent  of  actual  damages,  and  increase  the 
verdict  by  way  of  punishing  tbe  defend- 
ant."  Tbe  defendant  also  duly  excepted 
to  this  portion  of  tbe  general  charge,  and 
abio  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  written 
charges,  wbicn  were  requested  by  ft:  "(1) 
Gentlemen  of  the  Jury,  the  defendant  ad- 
mita  that  there  was  a  defect  In  one  of  the 
bults  which  held  together  tbe  parts  of  tbe 
switch,  and  claJms  that  that  defect  solely 
canned  the  accident,  but  that  It  waa  a 
hidden  defect,  not  discoverable  by  tbe  use 
of  due  care  on  the  part  ol  its  servants 
wbo  were  charged  with  tbe  duty  of  in- 
specting and  keeping  it  In  repair;  and 
that  nu  defect  waa  discoverable  by  the 
use  of  due  care  when  It  wan  placed  in  the 
Bwitch.  Now, if  yon  believe  this  iBtrue.as 
shown  by  the  evidence,  the  defendant  fa 
not  liable,  and  your  verdict  should  be  for 
tbe  defendant.  (2)  There  Is  no  evidence 
In  this  cane  that  the  persons  Id  charge  of 
the  train  were  guilty  of  any  negligence 
prudnclng,  or  contributing  to  produce, 
the  plaintiff's  Injuries.  (3)  If  yon  believe 
tbe  evidence  In  this  case,  you  must  find 
for  the  defendant  under  the  second  count 
of  the  complaint.  (4)  Under  tbe  allega- 
tloD»  of  the  complaint,  the  condition  of 
those  parts  of  the  railroad  track  apart 
from  and  not  connected  with  the  switch 
Itself  cannot  be  rnnsldered  by  yon  as  evi- 
dence of  negligence  on  tbe  part  of  tbe  de- 
fendant." "  (9)  If  you  believe  theevideiice 
In  this  case,  you  are  bound  to  find  that 
tbe  defendant  exercised  due  care  originally 
In  tbe  selection  and  construction  of  the 
switch,  and  of  the  Iron  holts  which  formed 
a  part  of  It.  (10)  Under  the  evidence  In 
this  case,  you  are  bound  to  find  the  de- 
fendant not  guilty  of  any  negligence  In 
the  original  construction  and  selection  of 
the  switch,  including  the  iron  bolts  which 
were  a  part  of  it."  "(12)  If  you  believe 
the  evidence,  you  cannot  assees  any  puni- 
tive damages  against  the  defendant  Id 
this  case.*^  "(14)  There  Is  no  evidence 
tending  to  show  that  the  condition  of  the 
flsh-plates,  which  have  been  testlQed 
abont.  caused,  or  contributed  to  cause, 
the  accident  complained  of  In  this  case. " 
"  (16)  If  you  bellevefrom  the  evidence  that 
the  coach  or  rear  trucks  of  the  coach, 
were  not  derailed  In  aoy  way  caccept  by 
leaving  the  main  line,  and  mniilng  Into 
the  siding  at  the  point  of  the  switch,  and 
that  the  condition  of  the  cross-ties  and 
rallH  at  tbat  point,  though  defective,  was 
not  snfficlNitly  defective  to  have  produced 
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such  a  result  except  by  the  aid  of  the  bro- 
ken bolt  which  has  been  teetiQed  about^ 
you  cannot  asseHS  punitive  damagea- 
agalnst  the  defendant  in  this  case.  (IT^ 
Tbe  flrat  count  of  the  complaint  chargea- 
that  tbe  accident  which  resulted  in  the- 
plaintiff's  injuries  was  cansttd  by  a  defect 
or  defects  In  the  switch  at  the  point  whem- 
tbe  coach  in  which  tbe  plaintiff  was  trav- 
eling lefc  the  track.  Some  defect:  or  de- 
fects in  the  switch  Itself  is  thus  claimed  by- 
tbe  plaintiff  to  have  caused  tbe  accidents 
And  If  you  believe  from  the  evidence  that 
the  cross  ties  on  tbe  railroad  track  at 
or  abont  the  switch  were  not  a  part  of 
the  switch,  then,  whatever  their  condltioik 
may  have  been  at  tbe  time  of  tbe  acci- 
dent, you  could  not  consider  their  condi- 
tion as  tending  to  show  negligence  on  tbe- 
part  of  the  defendant."  There  was  Judg- 
ment for  the  plaintiff.  The  d^endaut. 
prosecutes  this  appeal. 

Jamea  Weatberlyt  for  appellant.  Botr- 
w&D  dt  Harab,  for  appellee. 

C1.0PTON,  J.  Appellee  sues  to  recover 
damages  for  personal  Injnrlee  received 
while  a  passenger  in  defendant's  cars. 
The  complaint  contains  two  counts.  Tiie- 
flrst  avers  that  tbe  negligence  consisted  in 
failure  to  keep  In  good  and  safe  condition, 
tbe  switch  at  the  point  of  tbe  accidents 
Tbe  second  alleges  no  special  acts  or  omis- 
sions as  constituting  the  negligence.  It 
avers,  generally,  "that  tbe  defendant  did 
not  use  due  and  proper  care  or  skill  In  and 
about  carrying  plamtiff  as  a  passenger  aa 
aforesaid,  but  so  n«[ligently  and  unsklll- 
fully  conducted  Itself  In  tbat  behalf,  and. 
In  conducting,  managing,  and  directing 
the  coach  In  which  plaintiff  whs  such 
passenger,  and  tbe  engine  whereby  culd- 
train  wasdrawn  upon  and  along  said  rail- 
way, that  the  coach  which  contained, 
plaintiff  was  shuken  and  wrecked  as  afore- 
said." The  first  11  asslgnoients  of  error 
go  to  the  refusals  of  the  court  to  exclude- 
the  testimony  of  varioua  witnesses  as  to 
the  condition  of  the  cross-ties  within  31^ 
feet  of  the  switch. 

The  second  count  Is  a  substantial  copy 
of  the  second  count  of  the  complaint  Id' 
the  case  of  Kal  road  Co.  v.  Jones,  83  Ala. 
376,  8  South.  Rep.  902,  from  which  It  waa 
evidently  taken.  In  tbat  case  it  was  held 
tbat  the  d^ects  of  structure  or  want  of  re- 
pairs need  not  be  averred  with  more  par- 
ticularity than  was  found  In  the  second 
count  of  the  complaint.  This  was  on  the 
principle  that,  under  our  system  of  plead- 
ing, a  party  complaining  of  Injury,  caused 
by  the  negllgraicR  ol  tbe  company  operat- 
ing a  railroad,  need  not  aver  the  partlcn- 
lar  defects  In  tbe  condition  of  the  track  or 
machinery  tn  which  the  negligence  con- 
sists, these  being  considered  as  peculiarly 
In  the  knowledge  of  tbe  officers  or  agents 
of  tbe  company.  Under  such  general  aver- 
ments, evidence  of  deftscts  In  the  track  at 
or  so  near  tbe  place  of  tbe  accident  as  to 
afford  reasonable  loferencetbat  they  prox- 
imately contributed  to  the  Injury  Is  ad- 
ralselbie.  For  tbe  same  reason,  charges  4 
and  17  asked  by  the  defendant,  which  pro- 
ceed un  the  theory  that  such  evidence  la 
Inadmissible  under  the  complaint*  were- 
properly  refused. 
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Whether  the  court  BhoDid  have  permit- 
ted, or  refDBecl  to  permit,  the  wltnesa 
Hood,  who  Imd  been  examined  on  the  part 
of  defendant,  and  crosB-exaralned,  to  be 
recalled  by  plalotltf.  for  the  pnrpoae  of 
laying  the  predicate  fur  his  Impeachment 
by  proof  of  contradictoryatatements,  was 
a  matter  of  discretion,  and  not  rerleable 
In  this  conrt.   State  t.  Marler,  2  Ala.  43. 

The  moBt  material  question  in  the  case 
arista  on  the  charfces  relattnj?  to  punitive 
damafces.  The  rule  settled  In  this  state  is 
that  exemplary  damaseu  may  be  awarded 
Id  an  action  ac^alnst  a  railroad  company 
for  personal  Injuries  received,  when  the 
n''Kltgence  is  of  snch  character  and  de^ee 
as  to  evince  a  grossly  careless  diHregard 
of  the  safety  of  the  public,  or,  what  is  of 
equivalent  import,  recklessness,  wanton- 
ness,  or  wlllfullnesa.  Kallroad  Co.  v.  Mc- 
Lendon,  63  Ala.  2ti&.  The  uncontroverted 
testimony  shows  that  the  engine,  bag- 
gage-cars,  second-class  coacb,  and  the 
front  trucks  of  the  rear  coach  safely 
passed  the  switch,  continuing  on  the  rauln 
line,  and  that  the  rear  truekfi  of  the  rear 
coach  ran  up  the  switch  on  the  side  track. 
There  is  evidence  tending  to  show  that 
every  other  cross-tie  within  25  or  30  left  of 
the  switch  was  so  rotten  that  the  spikes 
cnuld  be  pulled  out  with  the  hand,  and 
that  they  had  been  In  this  condition  for 
two  weeks  previously.  There  was  also 
evidence  tending  to  show  that  the  super- 
intendent and  division  master  Inspected 
that  part  of  the  road  and  the  switch  two 
or  three  days  prior  to  the  accident,  found 
nothing  the  mutter  with  the  switch,  and 
most  tn  the  ties  good, — occasionally  a  de- 
fective one;  also,  that  the  section  master 
liad recently  putin  some  ties  at  that  place. 
There  was  orher  evidence  tending  to  show 
that  the  accident  was  caused  by  the 
breaking  of  a  bolt,  which  held  the  switch 
In  position,  after  being  thrown.  Conced- 
ing that  the  crow-ties  were  defective,  as 
stated  by  plaintiff's  witnesses,  the  failure 
to  repiedy  the  detects,  ST  the  ofBcere  or 
agents  of  the  company  were  Ignorant 
thereof,  was  simple  negligence,  which  does 
not  autborlECthe  allowance  of  partitive 
damages.  Consciousness  of  the  existence 
of  such  defective  condition,  and  that  the 
derailment  of  the  car  might  or  would  be 
the  probable  consequence  thereof,  is  an 
essential  constituent  of  the  decree  of  neg- 
ligence evincing  n  reckless  IndltTerence  to 
consequences,  or  a  wanton  or  willful  InfHc- 
tton  of  injury.  The  terms  "recklessness, 
wantonness,  and  wllirullness. "  ex  r/ ter- 
jn/n/, imply  this  much.  This  view  accords 
with  the  principle  announced  la  Railway 
V.  Lee,  (Ala. I  9  Sooth.  Sep.  280:  "Willful 
and  intentional  wrong,  a  willingness  to 
Infilct  iniory,  cannot  be  Imputed  to  one 
who  is  without  consciousness, from  what- 
ever cause,  that  his  conduct  will  inevitably 
or  probably  lead  to  wrong  and  injury." 
The  application  of  the  principle  in  that 
case  is  stated  as  follows :  "  Tn  the  case  at 
bar,  this  consciousness  could  not  exist  on 
the  part  of  defendant's  employes  until 
they  knew  plaintiff's  wagon  and  team 
were  In  a  position  of  danger,  and  no  de- 
gree of  ignorance  on  their  part  of  this 
state  of  things,  however  reprehensible  in 
itself,  conld  snpply  this  element  of  con- 


scious wrong,  or  reckless  IndilTdrence  tu 
consequences  which,  from  their  point  of 
view,  woald  probably  or  necessarily  en- 
sue.'  This,  it  must  be  admitted,  does  not 
strictly  harmonize  with  the  expression  in 
the  opinion  in  Railroad  Co.  v.  Hill,  90  Ala. 
71,  9  South.  Rep.  90.  to  the  effect :  **  We  are 
satlsfled  that  ft  [the  evidence}  tended  to 
show  a  condition  of  track,  not  to 
know  and  remedy  which  was  such  gross 
negligence  on  the  part  of  the  company  as 
implied  recklessness  and  wantonness,— 
such  Indifference  to  the  probable  eunse- 
qnences of  its  continued  D8e,ancta disregard 
to  the  safety  of  passragers  being  trans- 
ported over  It,  as  Is  the  eqalvalent  of  in- 
tentional wrong,  or  a  willingness  to  in- 
flict the  injuries  complained  of.  **  The  con- 
clusion 1u  that  case,  sustaining  the  refusal 
of  the  court  to  charge  that,  under  the  evi- 
dence, the  plaintiff  could  not  recover  puni- 
tive damages,  was  eonreet.  Tbe  Inac- 
curacy of  tbe  expremton  quoted  consists 
In  making  the  omission  to  discover  and 
remedy  the  bad  coudltlon  of  the  track 
simple  negligence,— the  equivalent  ol  con- 
sciousness of  the  probable  consequences,— 
Instead  of  saying  that  such  consciousness 
might  be  inferred  from  the  evidence.  Tbe 
opinions  in  both  caaeB  were  prepared  by 
the  same  Justice,  the  latter  being  a  virtual 
modification  of  theexpresslon  abovequot- 
ed,  in  accordance  with  the  views  therein 
expressed.  In  the  present  case  there  is 
evidence  from  which.  If  believed,  knowl- 
edge of  the  detective  condition  of  thecross- 
tles  may  he  Inferred ;  and  lor  this  reanoD 
charge  12  asked  by  delradant  was  ptopm- 
ly  refused. 

Defendant  farther  requested  the  court 
to  charge  that  punitive  damages  cannot 
be  assessed  If  **  the  coach  or  rear  trucks  of 
the  coach  were  not  derailed  In  any  way 
except  by  leaving  the  main  line  and  run- 
ing  into  tbe  siding  at  tbe  point  of  the 
switch,  and  that  the  condition  of  tbe 
cnms-tles  and  rails  at  that  point,  thongb 
defective,  was  not  snffldenturdefMaTeto 
have  produced  snch  a  resalt.  except  by 
the  aid  of  tbe  broken  bolt."  There  la  evi- 
dence tending  to  show  that  the  breaking 
of  the  bolt  was  the  real  cause  of  tbe  de- 
railment; and  there  Is  no  evidence  that 
defendant's  officers  or  agents  knew  of  any 
defect  In  the  bolt,  or  from  which  such 
knowledge  can  be  Inferred;  hence  no  evi- 
dence tending  to  show,  or  from  which  tbe 
Jury  would  be  authorised  to  Infer,  reck- 
less, wanton,  or  Intentional  negligence  in 
respect  to  the  bolt.  When  referred  to  the 
evidence,  the  proposition  of  the  charge  is, 
wben  an  injury  la  produced  by  the  co> 
operation  of  two  Independent  eauees.  the 
existence  of  one  of  which  la  unknown,  and 
the  other  insufflclent  to  produce  tbe  resnit 
without  the  co-operation  of  the  unknown 
cause,  knowledge  of  the  existence  of  imch 
other  cause  doe^  not  make  a  case  for  the 
allowance  of  punitive  damages.  The 
proposition  seems  logically  to  follow 
from  the  principle  that  consciousness  of 
the  probable  lujurloas  consequences  of 
one's  conduct  or  omfsalona  of  doty  Is  an 
essential  element  of  reckless,  wanton,  or 
Intentional  negligence.  If  the  croas-tlee 
were  not  so  detective  that  the  defendant 
ought  to  have  reasonably  anticipated  tbe 
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derntlment  of  the  train  as  the  probable 
j(>iif»M]uence  tliereot,  and  It  woald  not 
have  oceori^ed  bnt  for  tlie  intervention  of 
the  brenking  of  the  bolt,  the  defective  con- 
<litioa  of  which  was  unknown  and  not 
BUHpected ;  if  the  condttion  of  the  tied 
WQuld  not  Itself  have  probably  prodnced 
the  Injnry,— It  can  scarcely  be  said  that 
cunsclouimeaB  of  the  probable  derailment 
of  the  coach  at  that  point,  Buch  aa  evinces 
n  recklcsa  indifference  to  consequeaces,  iB 
inferable  from  mere  knowletlge  of  such 
condition  of  the  ties.  ConacloueneBS  of  the 
probable  consequences  cannot  be  said  to 
exist  untess  there  be  knowledf^  of  a  cause 
or  causes  naturally  calculated  to  produce 
thcui .  The  chance  ahontd  ha  ve been fclveu . 
We  discover  no  error  In  the  other  rulings 
of  the  court.  Beveraed  and  remanded. 


BiCBMOND  ft  D.  R.  Co.  V.  Hahhond. 
(Supreme  Court  c^f  Alabama.   June  96, 1891.) 

OUUKT  TO  SbRVAXT — LIABII.ITT  OT  MlSTER — NEG- 

uoBNCR — Uahasbs — Etiobmcb — BLb9  Qesta 
1.  Under  Code  Ala.  S  2590,  sabds.  2,  5,  mak- 
ing a  master  liable  for  injuries  to  a  servant  in  the 
course  of  his  emplOTSient  when  tbe  Injary  is 
caused  by  reason  or  the  negligence  of  a  person  in 
che  master's  employ,  who  has  superinteodence  in- 
trusted to  him,  while  in  the  aserclae  of  soch  sa- 
P^ntendenoe,  or  while  In  cbaigBof  a  oaror  train 
jD  a  railroad  traok,  a  railroad  company  is  liable  for 
the  death  oE  a  laborer  caused  by  tbe  collision  of 
a  band-cur,  on  which  he  was  riding  by  direction 
of  the  boss,  with  a  train  which  tbey  were  liable 
to  meet  at  any  moment,  but  which  the  boss  had 
failed  to  prei^re  for  by  stationing  flagmen  in 
trout  of  the  ear,  as  iveseribed  by  the  rulea  ot  tba 
road. 

3.  In  connection  with  the  absence  of  flagmen, 

filaintiff  was  properly  allowed  to  show,  as  beor- 
ng  on  tbe  questiiHi  of  negligenoa,  the  speed  at 
which  a  band-car  is  ordinarily  run,  and  that  at 
which  it  was  mn  at  the  time  of  the  accident. 

S.  For  tbe  purpose  of  proving  that  superin- 
tendence was  intrusted  to  the  boss,  and  that  he 
had  control  of  the  hand-oar,  evidence  that  he  em- 
ployed lahorsn,  and  exercised  control  over  them, 
was  properly  admitted. 

4.  Deceased'sbabitsof  industryand  sobriety, 
bis  sCato  of  health,  and  net  income,  are  provable 
as  constituting  tUtta  from  whicb  the  amount  of 
damages  for  his  death  may  be  determined. 

5.  Declarationsof  deceased,  madeflve  minutes 
or  more  after  the  accident,  not  spontaneously,  but 
In  answer  to  the  question  of  how  it  bappened, 
and  not  illusLrating  or  explainiag  or  receiving 
support  from  the  transaction  itself,  do  not  form 
part  of  the  res  geaiee. 

Apx>ea1  rrom  circuit  court, Fajette  coao- 
ty  :  8.  H.  Spkatt,  Judge. 

This  was  an  action  brousht  by  the  ap- 
liellee,  John  W.  Hammonil,  as  adminis- 
trator of  the  estate  of  Zuela  sheltun.  de- 
ceased, andsooKht  to  recover  daninffes  for 
the  alleged  nee'Dgent  killing  of  the  plain- 
tff's  Intestate  while  In  the  employ  of  the 
Richmond  ft  Danville  Railroad  Company, 
the  defendant  in  the  coart  below.  The 
defendant  requested  the  court  to  Kive, 
among  others,  the  folio wfnj$  written 
ciiarjfes:  "(13)  In  thin  cane,  oven  If  you 
believe  from  the  evidence  that  tlw  death 
of  Shelton,  the  plaintiffs  Ititestate,  reault- 
«*1  proximately  from  his  (Shelton'a)  haviu^ 
conformed  to  the  negligent  order  of  some 
I^ersun  in  the  service  of  the  defendant,  to 
whose  orders  said  Shelton  was  bound  to 
jimlurra,  and  did  conform,  you  cannot 
T.980.D0.18— B7 


fled  a  verdict  for  the  plaliitltf  on  that 
ground.  (14)  There  Is  no  nvldence  In  this 
case  that  the  death  of  the  plaintiff's  Intes- 
tate was  proximately  caused  by  the  negli- 
gence of  a  person  in  the  service  of  the  de- 
fendants, to  whose  orders  the  plaintltT's 
intestate  was  bound  to  conform. and  that 
his  death  resulted  from  his  having  so  con- 
formed." "(16)  In  this  case  you  cannot 
And  a  verdict  for  plaintiff  under  subdivis- 
ion three  of  section  2590  of  tbeCode  of  1SSH, 
which  the  court  has  already  read  in  its 
oral  charge  to  yon."  The  court  refused 
to  give  these  charges,  as  well  as  all  others 
asked  by  the  defendant,  and  the  defendant 
separately  excepted  to  the  refusal  to  give 
each  of  the  charges  as  asked.  There  was 
Judgment  for  the  plaintiff.  The  defendant 
brings  this  appearand  assigns  as  error 
the  rullni^  of  the  court  upon  the  evidence, 
and  the  refunal  to  give  the  charges  asked 
by  the  defendant. 

Jauiefi  We&therly,  for  appellant.  John 
B.  Sanfbrdf  for  appellee. 

Clopton,  J.  Zuela  Shelton,  ptalntlff's 
Intestate,  while  In  tbe  service  of  the  Blcb- 
mond  &  Danville  Ballroad  Company,  be- 
ing one  of  a  gang  of  la  borers  employed  In 
repairing  bridges  and  trestles,  was  Injured 
under  the  following  circumstances,  as  to 
which  there  la  no  dispute.  On  May  25, 
ISSft,  he  and  other  laborers  were  engaged 
In  repairing  a  trestle  on  defendant's  road. 
By  direction  of  Hackett,  who  was  the 
foreman,  having  charge  of  the  workmen 
and  sni»erintendence  of  the  work,  the  la- 
borers quit  work  about  6  o'cloclr  in  the 
afternoon,  put  their  tools  on  a  hand-car, 
then  being  used,  and  started  to  go  to  their 
camp  to  pnt  off  the  tools,  and  then  to 
Corona  for  rations.  Hackett  accom- 
panied them  on  tbe  car.  When  they  had 
gone  about  a  mite,  a  work  train  was  dlH- 
covered  foraing  around  a  curve  from  the 
direction  In  which  they  were  going.  A 
collision  being  inevitable,  Shelton,  who 
was  sitting  on  the  front  end  of  the  band- 
car,  between  Hackett  and  one  of  the  work- 
man. Jumped  olf  In  front,  and,  not  clear- 
ing the  track,  was  run  over  by  tbe  hand- 
car, and  m>  seriously  Injured  that  he  died 
in  about  three  hours.  No  nignal  to  notify 
passing  trains  of  the  presence  of  the  hand- 
car on  the  track  was  dlBpIayed.  The  case 
shown  by  the  evidence  does  not  come 
within  the  provisions  ol  suhdlrlslon  S  of 
section  2590  of  the  Code.  While  it  is  true 
that  the  deceased  was  bound  to  conform, 
and  did  conform,  to  the  orders  ordlrectlons 
of  Hacfcett,  It  does  not  appear  that  hfs 
having  so  conformed  was  the  proximate 
cause,  but  the  condition,  of  his  injuries. 
There  was  nothing  improper  In  the  order 
to  take  and  leave  the  tools  at  the  camp, 
and  proceed  to  Corona  for  ratlona.  The 
case  rather  comes  within  either  subdivis- 
ion 2;  "When  the  injury  Is  cansed  by  rea- 
son of  the  negligence  of  any  person  In  the 
service  or  employment  of  the  master  or 
emjiloyer,  who  has  any  sujierlntendence 
intrusted  to  him,  wliil^t  In  the  exercise  of 
such  superintendence;"  or,  within  snbdi- 
vlvion5:  "  Wlien  sach  Injury  is  caused  by 
reason  of  the  negligence  of  any  person  In 
the  service  or  employment  of  the  master 
or  employer  who  has  charge  or  control  of 
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any  signal,  polntB,  locomotive,  engine, 
Bwitcli,  car,  iir  train  upon  a  railway,  or 
any  part  of  tlie  track  ol  a  railway."  Tbat 
tbe  Huperlntemlence  ol  tbls  force  of  labor- 
ers and  tbe  work  In  wblch  they  were  em- 
ployed wiiH  Intrusted  to  Hackett.  conoth 
tuting  Iilm  the  repreneatutive  of  the  com- 
pany, iB  too  clear  tu  admit  of  doubt;  also 
tbut  he  liau  control  of  the  movements  of 
the  band-car.  Tbe  question  tben  Is,  was 
tbe  injury  of  tbe  deceased  caused  by  rea- 
son uf  Hackett's  negligence  while  la  the 
.exercise  uf  such  superintendence,  or  while 
he  bad  control  of  the  car?  In  the  dis- 
cbarge uf  Its  duty  to  aae  due  care  and  dili- 
gence, to  gUHrd  Us  employes  agaiuut  dan- 
srer,  by  providing  reaaonable  precautions, 
tbe  company  adopted  rules  and  regula- 
tions requiring,  when  tbe  track  Is  ob- 
structed from  any  cause,  so  as  to  prevent 
the  paHHage  of  trains.  In  order  to  insure 
safety,  tbat  danger  or  caution  signals  be 
dlspltiyefl  at  least  900  yards  from  the  ob- 
struction, and  making  It  the  duty  of  every 
foreman  or  other  person.  In  charge  of  a 
force  engaged  in  repairing  the  track,  to 
keep  himeell  supplied  at  all  times,  and 
have  ready  for  Immediate  use  proper  flags; 
also  that  no  excuse  will  be  allowed  for 
failure  to  display  proper  signals  when  the 
track  is  obstructed,  and  forbidding  the 
foreman  to  occupy  tbe  main  track  with  a 
hand-car  unless  fully  protected  by  flagmen 
Id  both  directions,  at  tbe  required  dls- 
tauoe.  The  work  train  was  at  that  time 
regularly  employed  on  that  part  of  the 
road,  and  was  known  tu  be  east  ol  tbe 
trestle  where  the  force  was  at  work.  At 
what  time  it  would  pass  was  unknown, 
but  its  iirrlvat  might  be  momentarily  ex- 
pected. Not  having  been  flagged,  those 
In  charge  of  tbe  work  train  bad  no  reason 
to  expect  the  hand-car  was  on  tbe  track, 
and  It  waH  nut  their  duty  to  look  out  for 
it;  they  were  governed  by  Hlgnals.  The 
regulations  requiring  signals  tu  be  dis- 
played were  reasonable  and  prudent,  and 
affurded  sufflcieut  protectiuD  against  dan- 
ger, unless  in  extraordinary  emergency. 
It  was  the  manifest  dnty  of  Hackett  to 
statino  flagmen  at  the  prescribed  distance, 
aud  such  was  his  custom.  Had  the  regu- 
tatluDS  been  observed,  the  collision  would 
not  have  occurred,  and  the  deceased 
wuuld  not  have  been  killed.  Ordinary 
prudence  required  that  he  should  display 
the  caution  signals.  Dnder  the  dreum- 
Btances,  a  careful  and  prudent  man  would 
have  done  so.  Though  the  company  bad 
adopted  suitable  regulations  for  the  gov- 
ernment of  the  foreman,  defendant  Is  re- 
Hponslble,  nnder  the  statute,  for  tbe  injury 
of  a  servant  caused  by  the  negllgenw  of 
the  person  to  whom  the  superintendence 
'  is  intrusted,  wblle  in  the  exercise  of  auch 
superintendence,  though  the  negligence 
may  couHist  in  a  failure  to  observe  such 
rules.  The  failure  to  display  the  signals 
was  negligence,  and  the  proximate  cause 
o!  Sbeltou's  death,  rendering  tbe  couipany 
liable  tberefur,  unless  he  was  guilty  of 
contributory  negligence,  which  defense  is 
nut  presented  by  tbe  pleadings.  Tbeflrst, 
second,  flfth,  and  seventh  counts  of  the 
complaint  are  framed  nnder  the  second 
subdivision,  and  the  third  and  sixth 
.iounts  under  tbe  filth  Bubdivlsion.  of  sec- 


tion ^90.  Some  of  them  may  contain  un- 
neceBwary  allegations,  but  the  evidence 
showing  tbe  lacts  hereinabove  stated  was 
AdmiHsible  under  each.  For  this  reason 
the  charts  to  the  effect  that.  If  the  jury 
believe  the  evidence,  they  must  find  fur 
defendant  under  tbe  first,  second,  fiftli, 
and  sixth  counts,  respectively,  were  i>rup- 
erly  refused;  sIho  the  afllrmutive  charge 
in  favor  of  defendant  under  the  wh4>le 
complaint.  There  is  no  evidence  tending 
to  support  the  fourth  count,  which  al- 
leges that  tbe  injury  was  caused  by  the 
negligence  of  tbe  engineer  io  charge  of  the 
construction  train.  It  wuuld  be  better  to 
relieve  the  case  of  complication  by  strik- 
ing out  this  count.  Charges  13  and  14, 
asked  by  defendant,  were  abstract,  and 
calculated  to  mislead,  there  being  no  evi- 
dence tending  to  show  that  tbe  orders  of' 
the  foreman  were  wrong  or  negligent. 
Neither  count  of  the  complaint,  as  we  un- 
derstand, bases  plaintiff's  right  to  re<-over 
on  the  ground  that  the  death  of  Sbel ton 
resulted  from  bis  having  conformed  to  th& 
orilers  or  directions  of  Hackett.  Tbe 
averments  in  respect  to  such  orders,  and 
deceased's  conformity  therewith,  were 
matters  of  inducement,  Intended  to  show 
that  be  was  under  Hackett's  charge,  and 
cunsequratly  rightfully  on  the  hand-cur. 
It  may  be,  however,  that  in  order  to  pre- 
vent tbe  supposed  misleading  tendency  of 
the  court  having  read  to  the  jnry  in  the 
general  charge  subdivlBlim  3  of  sectfiin 
2590,  charge  16,  requested  by  defendant, 
tbut  a  verdict  for  plaintiff  could  not  be 
found  under  that  snbdlvisioo,  should  have 
been  given. 

Tbe  remaining  assignments  of  error  go 
to  tbe  rulings  on  evidence.  There  Is  noth- 
ing In  the  objection  to  the  testimony  of 
the  rate  of  speed  at  which  a  hand-car  is 
ordinarily  run.  In  view  of  the  evidence 
tending  tu  show  tbe  rate  of  Speed  at  which 
the  band-car  was  being  run  when  the  col- 
lision occnrreil.  the  rate  of  speed  at  which 
such  car  Is  usually  run  Is  a  cireomstance 
proper  to  be  considered  In  determining  the 
question  of  negligence,  especially  In  cua- 
nectlon  with  tbe  fact  that  no  caution  sig- 
nals were  displayed.  Neither  Is  there  any- 
thing in  the  objection  to  the  evidence  that 
Hackett  employed  laboren,  and  exerciaed 
control  over  them  and  the  hand'Car.  To- 
entitle  plaintiff  to  recover  under  the  com- 
plaint as  framed,  it  was  Incumbent  <ii> 
bim  to  aver  and  prove  a  case  within  the 
provisions  of  tbe  statute;  and,  in  order 
to  bring  the  case  within  the  operation  of 
subdivision  2,  It  was  necessary  for  him  tu 
prove  that  superintendence  was  intrusted 
to  Hackett;  and  of  subdivision  6,  tbat  he 
had  control  of  the  hand-car.  Direct,  posl- 
tlve  evidence  of  these  facts  is  not  indis- 
pensable; like  any  other  fact,  they  may  be 
proved  by  circumstances.  That  a  person 
exercised  authority  or  bad  control  is  a 
statement  ol  collateral  facts,  to  which  a 
wituPss  may  testify.  Elliott  v.  Stocks.  67 
Ala.  200.  Shelton's  habits  of  industry  aud 
sobriety,  bis  state  of  health  and  net  in- 
come. Avet«  provable,as  constituting  data 
from  which  the  amount  of  compensation 
may  be  determined.  Railroad  Co.  v.  Orr. 
(Ala.)  8  South.  Bep.  SAO:  James  t.  Rail- 
road Co.,  (Ala.)  9  ISuutb.  Rep.  8S6.   To  de 
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termlne  when  dedaratioDB  relating  to  a 
traiiaactioD  form  part  of  the  ms  gestx 
otten  requires  nice  discrimination.  Aa  a 
general  rule,  approximating  deflnlteness 
as  nearly  as  practicable.  It  maybe  salil 
that  when  the  declarations  are  the  nat- 
ural outgrowth  of  the  transaction,  spun- 
taneoQsly  expressed,  are  so  nearly  coinci- 
dent In  point  of  time  with  the  main  fact 
aa  to  serTB  to  lllnatrate  and  explain  It. 
thej  are  admlsrible  on  the  principle  that 
the  declarations  and  the  main  fuct  cunstU 
tute  one  transaction.  In  Kaih-oad  Co.  r. 
Hawk,  7:1  Ala,  112,  It  was  held  not  permis- 
sible for  a  witness  to  testify  to  the  state- 
ments of  the  en^neer,  made  a  tew  minutes 
after  the  plaintiff  had  been  hart,  in  answer 
to  a  qaestlou  by  the  condoctor.  It  Is  said : 
"The  time— a  few  mlnntes— does  not  ap- 
pear to  be  BO  proximate  to  the  niato  trans- 
actloD  nor  are  the  declarations  made  oth- 
erwise so  clearly  connected  with  it  as  an 
elucidating  drcumstunce,  as  to  Justly  an- 
tburize  tbe  conclualoa  that  they  are  not 
merely  narrative  of  a  past  occurrence, 
which,  at  the  moment,  was  flolshed  and 
completed."  The  same  applicntlon  of  the 
sceneral  rale  was  madf>  In  Ballroad  Co.  r. 
Womack.  84  Ala.  149,  4  Sonth.  Kep.  618. 
The  declarations  of  the  deceased,  testified 
to  by  the  witness  Teasley,  do  not  come 
wlthlQ  tbe  rule  of  admissibility.  They 
were  made  five  mlnuteH  or  more  after  the 
collision;  were  not  spoutaneously  made, 
but  in  answer  to  the  question  "how  It 
bappfned,"  propounded  by  some  one  pres- 
ent, ttfteraconTsrsatlnn  witb  the  witness 
as  to  the  extent  ol  his  Injury;  and  do  not 
lllastrate  or  explain  or  receive  support 
from  the  transaction  Itself,  unless  it  be.  as 
to  his  supposition  that  It  happened  from 
tbe  carelessness  of  Hackett  In  not  having 
cat  a  flnKman,  which  supposition  would 
not  have  been  competeDt  evidence  had  tbe 
deceased  lived,  and  testified  tor  himself. 
Also  that  part  of  the  declarations  to  tbe 
etitet  that  lie  did  not  know  there  was  not 
a  fiaffinan  out  has  th«  appearance  of  an 
excuse  for  his  belDg  on  the  baud-car.  Tbe 
declarations  should  have  been  excluded. 
Bevsrasd  and  remanded. 


HkNRT  v.  ALI.KH. 

(Supreme  Court  txf  AlaSnma.   June  Si,  1801.) 

AonoK  lOB  VsAuit — Fludiits— ImTRnCTIOXS — 
JoiNDBR  or  CiOOIITS. 

1.  A  complaint  which  alleges  that  defendant 
indaced  plaintiff  to  part  with  his  property  aad 
take  notes  payable  by  a  third  party,  falsely  rep- 
resenting that  the  maker  was  solvent,  with  in- 
tent to  defraud  plaintiff,  well  knowing  that  the 
malt  or  was  insolveat;  that  plaintiff  was  Ignorant 
of  his  flnanoial  condition;  that  he  was  In  fact  in- 
aolvent;  and  that,  on  learning  thereof,  plaintiff 
tendered  the  notes  back  to  defendant,  and  de- 
manded bis  property, — is  sufficient  on  demurrer. 

S.  In  sopfa  oaae  tneitatute  of  limltaUons  does 
aot  bttin  to  run  nntU  the  discorery  of  thefiraud. 
Code  Ala.  S  9680. 

S.  It  was  immaterial  whether  the  notes  were 
wholly  worthless  or  not,  aa  U  was  a  question  of 
traadulent  tnteut. 

4.  It  wasimmaterialwhetherplaintlflhad  op- 
portonitles  of  knowing  the  financial  condition  of 
the  maker  of  tbe  notes.  If  he  did  not  iu  foot 
itnoiT,  defendant  would  be  boond  1^  his  repre- 
aentsiloos. 
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6.  It  was  proper  to  refose  a  obarge  sssrating 

a  correct  legal  proposition  when  tmire  was  no 
testimony  to  base  it  ou. 

0.  Counts  in  trover  and  incase  maybe  Joined 
In  one  action,  especially  where  both  grow  out  or 
tbe  same  transaction. 

Appeal  from  circuit  court,  Clebm-ue 
county;  Lbhoy  F.  Box,  Judge. 

Action  by  H.  Allen  against  W.  J.  Henry 
to  recover  personal  property,  or  damages 
to  the  valoe  thereof.  Judgment  for  plain- 
tiff.  Defendant  appealed.  Affirmed. 

The  complaint,  as  amended,  ctmtalned 
two  counts.  The  first  count  was  in  trover 
for  the  alleged  wrongful  conFersionof  said 
hurae,  buggy,  and  harness.  The  second 
count  was  In  case,  and  based tbeplolntlff's 
right  to  recover  upon  tbe  alleged  misrep- 
resentations and  deceit  In  reference  to  the 
value  ol  two  notes  which  be  traded  to  tbe 
plaintiff  for  the  property  in  question.  To 
the  second  count  of  the  amended  com- 
plaint the  defendant  demurred,  on  the 
grounds  that  It  did  not  allege  tacts  which 
showed  the  alleged  fraudulent  and  false 
representation  to  the  plaintiff  that  the 
said  notes  were  good  and  tbe  maker  solv- 
ent: that  the  representations  alleged  to 
have  been  made  by  tbe  drieudant  were  not 
of  facts  material  to  the  transaction:  and 
that  the  said  count  did  notallege  that  the 
notes  were  tendered  back  before  the  bring- 
ing of  this  suit.  The  demurrers  to  this 
count  were  overruled,  and  the  defendant 
then  pleaded  the  general  Tssne  and  the 
statDte  of  limitations  of  one  year.  The 
pUintift  filed  bis  replication  to  the  idea  of 
the  statute  of  limitations  of  one  year, 
wherein  he  alleged  that  he  did  not  discov- 
er the  fraud  practiced  upon  him  until  ths 
latter  part  of  January  or  the  first  part  of 
February,  ]8tf8.  On  the  trial,  as  Is  shown 
by  the  btll  of  exceptions,  theplalntirt'H  evi- 
dence traded  to  snow  that  on  September 
ao,  1887,  be  sold  to  the  dtrtendant  a  horse, 
boggy,  and  harness  forfZOU;  that  the  de< 
fendant  agreed  to  give  him  in  payment 
thereof  two  notes  made  by  one  N.  0.  \V. 
Barker,  bearing  date  August  26, 18S7,  and 
due  six  months  alter  date,  payable  to  the 
order  of  J.  W.  Stalllnfts  and  W.  J.  Ucnry, 
the  defendant,  each  one  ol  tbe  notes  being 
for  $100;  tbat  upon  the  plaitLtifl's  loqalr- 
ing  HS  to  Barkers  financial  condition,  tbe 
defendant  reprerantod  him  as  being  solv- 
ent, and  that  the  notes  wuuld  be  paid  at 
maturity:  that  plalntitr  knew  nothing  of 
said  fiarker*s  solvency;  and  that,  upon 
the  defendHnt's  representation  that  be 
was  able  to  pay  the  notes,  and  that  they 
would  be  paid  at  maturity,  he  took  said 
notes  in  payment  his  property,  and 
thereupon  delivered  the  horse  to  him,  and 
In  a  lew  days  sent  tbe  buggy  and  harness; 
and  tbat  the  horse,  buggy,  and  harness 
were  worth  at  that  time  9200.  It  n-ns 
further  In  evidence  that  tlie  defendants  ild 
to  the  plalntirr  at  the  time  tbat  liarUcr 
was  not  In  debt  except  $27  besides  wbut 
he  owed  him,  Henry,  which  he  said  was 
$800  In  notes  nf  the  same  character  as  the 
two  tradeil  to  the  plaintiff.  Tbe  plaintiff, 
in  his  uwn  beball,  testified  that  abunt  the 
last  part  of  January  or  the  first  part  of  Feb- 
ruary, 1888.  ill  talking  to  Barkerconcemlns 
the  notes.  Barker  Informed  him  that  lit- 
was  unable  to  pay  tbe  said^^otes;  tbut 
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his  real  estate  amounted  to  land  not  ex- 
ceedlDKlM  acres,  on  which  lie  11  red,  and 
waa  not  worth  more  than  $700  or  $800; 
and  that  his  personal  property  waa  of 
very  little  value,  conaifttlng  ol  household 
and  kitchen  furniture.  Plaintiff  also  testi- 
fied that  he,  about  that  time,  was  Informed 
by  said  Barker  that  Cbene  notes  n^wa  hy 
htm  to  Stalling  and  Henry  were  siren  to- 
gether with  16  others  of  the  same  char- 
acter, and  were  giren  la  purchase  of  the 
rif;ht  to  sell  a  patent  plow  In  the  states 
of  MiBslsslppl,  Louisiana,  and  Arkansas; 
and  that  at  the  time  he  executed  the  said 
notes  for  flOO  each,  he.  Barker,  told  Stal- 
Ihifis  and  Henry  that  be  waa  not  able,  and 
would  not  be  able,  to  pay  any  of  the 
notes  except  as  he  sold  the  right  to  sell 
suid  plow  In  different  terrttorlea;  bat 
that  he  did  not  expect  to  pay  any  of  the 
nutPB,  as  the  patent  was  worthless.  The 
plaintiff  also  testlOed  that  after  the  dis- 
covery of  these  facts  he  went  to  the  de- 
fendant, apd  asked  that  the  trade  be  re- 
winded,  bat  that  the  defendant  positively 
refused  to  do  ao;  and  that,  apon  roIdk  to 
Bee  the  defendant  three  different  thaea  for 
the  purpose  of  tendering  the  notes  to  him, 
and  demandlnK  the  return  of  hlR  property, 
and  not  finding  him  at  home,  he  left  said 
notes  with  one  E.  Carter,  and  Instructed 
hira  to  tender  said  nutea  to  the  defendant 
and  demand  tberetara  of  hia horse, bufwy, 
and  bamese.  The  platntIK  also  teatlfled 
that  be  lived  about  seven  or  eight  mileB 
from  Barker,  and  kiiew  hIra,  bat  did  not 
know  anything  of  his  financial  condition. 
The  only  testimony  tor  the  defendant  waa 
hia  owu  evidence,  which  waa  in  conflict 
with  the  plaintiff's  testimony  aa  to  mate- 
rial facts.  Upon  the  evidence  aa  addnced 
the  defendant  rpqaeated  the  court  to  fflw 
the  following  written  charges,  and  acpa- 
rately  and  severally  excepted  to  the  re- 
fusal to  give  each  of  said  charges:  "(U 
The  court  charges  the  jury  that  If  they  be- 
lieve front  the  evidence  that  there  Is  a 
reuKonable  prospect  of  making  the  money, 
or  uny  part  thereof,  out  of  Barker  on  the 
two  notes,  or  either  of  them,  then  they  are 
not  wurthleaa.  (2)  The  court  charges  the 
jnry  that  there  is  no  evidence  before  them 
that  the  two  notes  on  Barker  are  wholly 
wnrthlesa.  (8)  Thecourtchai'ges  the  Jury 
that  If  they  believe  from  the  evidence  that 
Allen'a  opportunltlea  were  as  good  as 
Henry'a  to  know  whether  Barker  was 
solvent  or  insolvent,  then  no  fraud  was 
practiced  on  him,  the  said  Allen.  (41  The 
court  charges  the  Jury,  although  they  may 
believe  from  the  evidence  that  Barker  in 
September,  1887,  owed  more  tn  amount. 
Including  the  notes  held  by  Stalllngs  and 
Henry,  than  the  value  of  his  property  at 
that  time,  yet  if  the  jury  believe  from  the 
evidence  that  the  money  conld  have  been 
made  out  of  Barker  on  the  notes  trans- 
ferred to  Allen  by  due  diligence  at  any 
time  between  thelrmatnrity and  thebring- 
Ing  of  this  suit,  then  he  was  not  Insolvent 
In  such  sense  as  would  amount  to  a  fraud 
on  plaintiff.  (5)  The  court  charges  the 
Jury  that  the  plaintiff,  Allen,  must  satisfy 
the  Jury  that  Barker  was  Insolvent,  before 
he  can  recover.  That,  if  the  Jury  believe 
from  the  evidence  that  Barker,  at  the  time 
ol  tlie  trade  with  Allen  and  Henry,  owned 


the  right  to  a  patent  plow  for  the  states 
of  MlHslsRlppl,  Louisiana,  and  Arkansas, 
then  this  was  property,  and  It  was  incum- 
bent on  the  plaintiff  to  ahuw  the  value  of 
said  patent;  and,  there  being  no  evidence 
before  them  aa  to  Ita  value,  the  Jory  can- 
not Infer  it  was  of  no  value,  or  of  less 
value  than  the  price  Barker  agreed  to  give 
for  it.  (6)  The  coart  chni-ges  thejury  tbat 
they  cannot  Und  a  verdict  for  the  plain  tilt 
In  this  case,  unless  they  are  satisfied  with 
reasonable  certainty  from  the  evidence 
that  the  plaintiff,  b^ore  the  bringing  <A 
this  suit,  tendered  back  to  the  defendant 
the  two  promissory  notes  on  Barker,  and 
demanded  the  horse,  buggy,  and  haruees." 

Aiken  A  Barton,  fur  appellant.  C. 
Ellla,  lor  appellee. 

Stone,  0.  J.  Counts  In  trnrer  and  la 
caae  may  be  Joined  In  one  action.  Dixon 
T.  Barclay,23  Ala. 370;  Wilkinson  v.Muse. 
ley,  80  Ala.  563.  The  count  In  trover  con- 
forms exactly  to  the  form  given  In  the 
Code,  and  is  aofllclent.  Theserond  count  is 
In  ease.  It  was  amended,  and,  as  ameud- 
ed,  was  demnrrud  to.  The  demurrers 
were  overraled,  and  we  think  rightly. 
That  count  alleges  every  fact  necessary  to 
the  maintenance  of  the  action,  we  think, 
with  sufficient  certainty.  The  facts  al- 
leged are  that  Henry  induced  Allen  to 
part  with  bis  horse,  buggy,  and  hatneea 
for  the  two  notes  on  Barker,  on  false  rep- 
resentntlune  by  blm,  (Henry;)  that  when 
he  (Allen)  traded  for  the  notes  he  did  not 
know  whether  Barker  was  solvent  or  In- 
solvent, but  before  and  at  the  time  said 
trade  was  made  Henry  "stated  to  plain- 
tin  that  the  maker  ot  said  notes  was 
solvent,  and  responsible  upon  said  notes, 
and  able  to  pay  ott^ald  notes  at  the  ma- 
turity of  same;  and  plaintiff  relied  upon 
the  reprraentatiouB  so  made  to  him  by  de- 
fendant, and  received  said  notes  from  the 
defendant;  •  *  •  and  plaintiff  avers 
that  at  the  time  this  occurred  and  these 
representations  [were]  made  by  defendant 
to  plaintiff, "  said  Barker  was  insolvent, 
Henry  knew  him  to  be  Insolvent,  and 
knew  no  money  conld  be  made  oot  of  blm. 
The  count  then  avers  that  the  notes  were 
worthless,  and  that  the  said  reprcHenca- 
tlons  were  made  for  the  purpose  and  with 
the  Intention  of  deceiving  and  defrauding 
plulntiff.  It  further  avers  that  as  soon  aa 
plaintiff  learned  the  condition  of  said  Bar- 
ker, and  that  he  was  Insolvent,  he  ten- 
dered the  notes  back  to  delendant,  and  de- 
manded his  property;  and  defendant  re- 
fused to  receive  the  notes,  and  refused  to 
deliver  the  horse,  bnggy,  and  harneaa  to 
plaintiff.  The  averments  ot  this  count. 
If  true,  make  a  clear  caHc  of  fraud  anu  de- 
ceit, and  authorized  plaintiff  to  demand 
a  rescission  II  he  made  timely  applicatiuu 
therefor.  Barnctt  v.  Stanton,  2  Ala.  ISl; 
Railway  Co.  v.  Matthewa,  77  Ala.  857; 
Jordan  V.  Pickett,  78  Ala.  331;  Moses  T. 
Kiitzenberger,  S4  Ala.  95.  4  South.  Rep. 
Zi7;  Young  v.  Arntze,  86  Ala.  116,  5  Soutli. 
Rep.  25.3;  Ciark  v.  Lumber  Co.,  86  Ala. 
220,  5  South.  Rep.  560;  Lockwood  v.  FItta, 
90  Ala.  l.'^O,  7  South.  Rep.  467. 

To  tt>e  second  count  ot  the  complaint 
the  defendant  pleaded  tlif  statute  of  limit- 
ations of  one  year,  and  to  this  plulntiff 
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replted  tbat  he  did  not  Iwirn  or  discover 
tbat  Baiter  was  inaolrent  antll  JaDoary 
or  February,  1888,— lees  than  a  year  bd- 
tore  tbls  nuit  was  bruufcbt.  Tbe  replica- 
tion was  a  Bufflclent  answer  tu  tbe  plea  of 
tbe  statute  of  UmltatloDB.  Code  ISHti.  § 
20S0;  Tllltoon  v,  Bwlog,  87  Ala.  850,  6 
South.  Rep.  276. 

The  queatton  of  merit  In  tbla  caee  was 
not  whether  a  fraction  ol  the  f2(H)  evi- 
denced by  Barker's  notes  could  have  been 
cullected  out  ol  hiai.  It  was  whether 
Henry  deceived  and  defrauded  Allen  out 
ol  hia  horae,  buKKJi  and  harneaa,  by  rep- 
rmentlng  tbat  Barker  was  Bolvent.  when 
be  waa  not.  It  Is  not  pwcetved  that 
ebarfses  1  and  3,  asked  by  defendant,  conld 
have  exerted  any  prui>er  influence  in  the 
deliberations  ol  the  jury.  Nor  did  tbe 
court  err  in  refnsinK  tu  fctve  charges.  If 
Henry  represented  Barker  to  be  good  and 
solvent,  and  Allen,  relying  on  the  repre- 
sentation, accepted  tbe  uutes  Id  exchange 
for  hlB  property,  thrai  tho  Injury  done  bim 
was  not  deiiendent  on  Henry's  knowledge 
tbat  the  repreeentatlon  he  made  was  false. 
If  it  was  in  fact  false,  and  Henry  made  it, 
thereby  inducing  the  trade,  the  same  re- 
aponslblllty  would  rest  on  him  whetlker 
be  Btat3d  a  known  falsehood,  or  made  the 
statement  recklessly,  nut  knowing  wheth- 
er It  was  true  or  false.  And  Allen's  op- 
portunities for  knowing  Barker's  flnaii- 
cial  condition  was  not  thelnqnlry.  Noth- 
ing sliort  of  knowledge  of  that  condition 
could  render  taarnilees  Henry's  false  repre- 
sentution,  if  he  made  such  representation, 
If  Allen  knew  of  Barker's  financial  condi- 
tion, that  would  be  an  answer  to  his  com- 
plaint of  Henry's  mierepretieDtatioD,  it  be 
made  It.  His  opportunities  lor  fludlng  it 
out  would  nut  be.  Authuritiea  supra. 
Ciiai^e  No.  4  probably  asserts  a  correct 
legal  proposition,  if  It  had  testimony  to 
base  it  on.  The  bill  of  exceptions  afhrms 
that  It  contains  the  sabstauce  of  all  the 
testimony,  and  the  most  liberal  Interpre- 
tation we  can  give  to  it  tends  to  show 
that  only  a  part— probably  n  very  small 
piirt — of  tbp  claim  could  have  been  collect- 
ed. We  have  shown  aliove  that  such  par- 
tial collection,  or  means  of  effecting  it, 
would  be  no  deCense  to  this  action.  We 
hold  there  was  no  evidence  to  justify  this 
charge,  and  it  was  rightly  refused  on  that 
account.  3  Urick.  Dig.  p.  Ill,  §§  74r-77, 
79.  The  evidence  tends  to  hIiomt  tbat 
plaintiff  visited  defendant,  and  asked  hhn 
to  rescind  the  trade;  and  that  defmdant 
positively  refused  to  do  so.  This,  If  be- 
lieved, dispensed  with  the  necessity  of  a 
formal  tender  before  suit  brought.  Dill 
v.(;amp,22  Ain.249,  Charge  6  was  rightly 
refused.  It  Is  very  true  that  in  a  case  like 
the  present,  where  a  rescission  of  a  con- 
tract of  bargain  and  sale  is  claimed  on  ac- 
count of  deceit  or  traod,  tlie  party  com- 
plMiniug  mast  put  the  adversary  ia  statu 
quo.  It  nras  Allen's  duty  to  havu  the 
notes  In  court,  and  to  tender  them  to 
Henry  before  recovering  ajudgment  for  the 
conversion  of  bis  property.  Jones  v.  An- 
derson, 82  Ala.  302,  2  South.  Bep.  911; 
Mchohi  v.  Michael,  23  N.  T.  2t>4;  Ha- 
tbome  T.  Hodges,  28  N.  T.  486;  Pequeno 
T.  Taylor,  38  Barb.  875;  Spencer  v.  St. 
Clair,  67  N.  H.  8;  Hougb  v.  Hunt.  16  Amer. 


Dec.  680,  note  p.  676;  Perley  v.  Balch,  34 
Amer.  Dec.  66,  note.  The  record,  how- 
ever, presents  no  ruling  on  this  question, 
and  we  suppose  this  requirement  wag 
complied  with.  Notblog  in  tbls  conneo 
tlon  is  raised  tor  onr  conalderatlon. 
Affirmed. 


Johnson  t.  Bsnt. 
{Swpnme  Court  ef  AUxbamtt.   Jvbb  M,  1891.) 
I  Bali  —  nunDULBirr  RspiunBHTATioNa  —  Rbscis- 

Where  a  purchaser,  honestly  intending  to 
pay  for  the  sooas,  repreamta  tbat  his  assets  iar 
exceed  his  liabilities,  believing  the  same  to  be 

true,  whea  ia  fact  he  is  insolvent,  there  is  nosuuh 
fraud  as  will  entitle  the  seller  to  disafOrm  the 
sale  andmalatain  an  action  for  conversion  against 
the  purcbasor's  assignee  in  insolrency. 

Appeal  from  circuit  court,  JefTerson  coun- 
ty; James  B.  Head,  Judge. 

Action  byG.  P.  Bent  against  R.D.  John- 
son, assignee,  for  conversion.  Judgment 
lor  plaintiff.  Detendant  appeals.  Be- 
versed. 

Mona^y  &  TomUasoBf  for  appellant. 

QiUespjr    Smyer,  tor  appdlee. 

Cloptom,  J.  On  February  20,  1890, 
Orambs  &  Buchanan,  dealers  in  musical 
Instruments  In  Birmingham,  purchased 
on  credit  sundry  organs  from  appellee, 
who  resided  and  was  engaged  in  business 
In  Chicago.  On  May  ^.0, 1890,  Orambs  ft 
Buchanan  made  to  appellant  an  assign, 
ment  of  their  assets  for  tbe  benefit  of  their 
creilitore.  Soon  thereafter  appellee  de- 
manded the  organs  of  appellant,  and  on 
his  refusal  to  deliver,  and  subsequeut  dis- 
posal of  them,  brought  this  action  fortlielr 
conversion.  The  case  was  tried  by  the 
}udge  without  s  |ary,  and  Judgment  ren- 
dered for  plaintiff,  from  which  tbe  appeal 
Is  taken. 

There  is  no  controversy  as  to  the  facts. 
Buchanan,  who  was  In  Chicago,  on  being 
asked  by  plaintiff  fur  a  statement  of  the 
financial  condition  ol  his  firm,  while  seek- 
ing to  purchase  tbe  organs,  made  an  oral 
and  gave  a  written  statement  taken  from 
tbe  books  of  tbe  firm,  which  weresubstaii- 
tlally  tbe  same.  The  statements  showed 
that  the  assets  exceeded  tbe  liabilities  by 
several  thousand  dollars.  Upon  the  faith 
of  these  statements  plaintiff  sold  the  or- 
gans. The  firm  was  in  fact  Insolvent  at 
the  time  they  were  made,  and  tbe  goods 
purchased.  Inferences  or  conclaslona, 
tbat  might  otherwise  be  drawn  from  the 
undisputed  facts,  as  to  whether  Buchan- 
an Innocently  made  the  representation  or 
had  reasonable  grounds  to  believe  it,  and 
as  to  the  intent  with  which  the  goods 
were  obtained  on  credit,  are  precluded  liy 
the  recitals  ol  the  bill  of  exceptions  to  the 
effect  that  the  evidence  showed  that  the 
statement,  though  untrue,  "  was  made  by 
Buchanan  Innocently,  and  in  the  reasona- 
ble belt^  of  its  truth;  and  tbat  nelihw 
member  of  tbe  firm  of  Grambs  ft  Buchan- 
an had  either  a  preconceived  design  not 
to  pay  for  the  goods,  ur  no  reasonable  ex- 
pectation of  not  being  able  to  pay  for 
them,  attbe  time  of  tbupnrcbaae."  These 
recitals  narrow  the  conslderaldon  to  tbe 
Inqalry  whatber  the  vendee'H  repreeenti^ 
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tlon  of  bla  floauclal  condition,  when  made 
tnnocraitly,  reasonably  believing  It.  to  be 
true,  but  false  In  fact,  constitutes,  In  the 
abHence  of  an  intent  not  to  pay  for  the 
KuodEi,  Hucli  a  fraud  as  will  entitle  the  sell- 
er tci  dlHafHrm  the  sale,  reinvest  the  prop- 
erty in  hliuuelf,  and  briDK  an  action  tu  re- 
cover the  fcoods,  or  fur  tlicir  conversion. 
The  nuthorltles  differ  uh  to  what  conduct, 
nilHropresentatlons,  or  concealments  con* 
Btitnte  such  a  fraud  as  will  etrectlvely 
avoitl  a  Hale  of  goods  on  credit,  so  as  tu 
autliorlze  the  seller  to  reclaim  them. 
•Some  buld  that  actual  artifice,  contriv- 
ance, or  false  pretense,  intended  and  oper- 
ative tu  deceive,  is  esseotial;  others,  that 
when  the  vendee  indncfs  the  owner  of 
gO(Kl»  to  sell  them  on  credit  by  concealing 
a  positive  intention  not  to  pay  for  tliem, 
thiH  Im  a  fraud  which  entitles  the  owner  to 
dlHtifhrm  the  contract,  and  recover  the 
gOQilti  from  the  purchaser,  though  there 
may  be  no  fraudulent  mlsrepreseotatlons 
or  actual  artifice;  and  others,  that  the 
concealraeoit  from  the  seller  of  the  buyer's 
Insolvency,  known  to  himself,  and  that 
he  has  Da  reasonable  expectation  of  abil- 
ity to  pay  for  thegofHlB,  is  not  saf&uleat; 
but  otherwise,  if  there  be  actual  deceit. 
As  a  general  proposition,  sustained  by  the 
prepunderanceof  authority,  wberea  party, 
being  InBulveutor  financially  embarrassed. 
Induces  the  owner  to  sell  him  guods  on 
credit,  having' an  intent  not  to  pay  for 
them,  by  fraudulently  concealli^  or  mis- 
representing his  Insolvency,  he  perpetrates 
a  fraud,  which  entitles  the  vendor  to  dls- 
ntflrm  the  contract,  and  recover  the  goods 
from  him.  The  case  made  by  the  record 
dues  not  come  within  either  of  these  kinds 
or  classes  of  frauds.  No  contrivance  or 
device  intended  to  dec^ve  was  nsed;  and 
there  was  nofrandulent  misrepresentation 
or  concealment.  We  have  mentioned  the 
vtirlftus  statements  of  the  doctrine  on  this 
subject  b.v  the  authorities  for  the  purpose 
of  showing  that  all  of  them  rest  on  the 
fundamental  principle  that  the  artifice, 
representation,  or  concealment  must  be 
fraudulent  In  its  nature  and  character, 
though  the  anthnrltlea  differ  as  to  what 
IH  HuOtclent.  In  Le  Grand  Bank.  81  Ala. 
123. 1  South.  Rep.  460,  it  was  declared  that, 
under  the  rule  adopted  In  this  state.  In  or- 
der to  Justify  a  vendor  In  dlsafflrmlng  a 
snie  of  goods  as  fraudulent,  so  as  to  au- 
thorize n  recovery  In  detinue  or  trover 
•j^aluKt  the  purchaser,  there  must  co- 
exist, at  the  time  of  the  purchase,  insulv- 
eney  or  falling  cirenmstancea,  a  pre^on- 
celved  design  not  to  pay  for  the  goods,  or 
its  equivalent,  no  reasonable  expectation 
of  being  able  to  payfor  them, and  a  fraud- 
ulent conceBlmeut  of,  or  a  fraudulent  rep- 
resentation In  reference  to,  one  or  more  of 
thcce  facts.  From  this  statement  of  the 
rnle  It  Is  manifest  that  Intentional  fraud 
In  the  misrepresentation  or  concealment 
Ib  requlHlte.  But,  when  considered  In  con- 
nection with  the  qualifying  obHervatlon 
that  "an  Intentional  concealment  of  or 
fntlnre  to  dlttclose  one'B  financial  at&tuB 
wiMild  be,  per  se,  fraudulent,"  we  do  not 
understand  that  ft  was  Intended  to  state 
the  rule  more  stringently  than  as  stated 
In  the  preceding  cases  of  Loeb  v.  Flash,  66 
Ala.  5'M;  Splra  t.  Uumthall,  77  Ala.  187. 


and  Kyle  v.  Ward,  81  Ala.  130, 1  Sonth, 
Kep.  468.  The  evidence  showing  the  Inno- 
cency  of  the  mlsrepresentatJun  as  to  tlie 
financial  standing  of  the  firm,  reasonable 
expectations  of  being  able  to  pay  for  the 
organs,  and  the  absenceof  a  preconceived 
dcKign  not  to  pay  tor  them,  it  is  manifest 
that  plaintiff  was  not  Justified,  under  the 
rule  declared  in  Le  Grand  v.  Bank,  supra, 
In  dlHafflrmlng  the  contract  of  sale,  ho  as 
to  relnT'>st  himself  with  the  property, 
and  sue  for  a  conversion. 

It  Is  contended  that  the  rule,  as  stated 
in  the  case  last  referred  tu,  Is  Incompattble 
with  other  principles  aduptiKl  and  applied 
In  many  adjndged  cases  in  this  state,  ac- 
cording to  which  it  Is  Insisted  the  nwner 
may  avoid  a  con  tract  of  sale  of  goods  Into 
which  he  has  been  Induced  to  enter  by  the 
buyer's  false  representation  of  bis  finan- 
cial state,  though  he  may  not  know  that 
such  representatlun  is  false,  and  have  rea- 
sons for  believing  It  Is  trne,  and  has  no 
preconceived' design  not  to  pay  fur  them. 
Commencing  with  Monroe  v.  Piilcbett,  16 
Ala.  78S.  this  coart  has  repeatedly  de- 
clared la  many  caaes  that  a  miercpreeen- 
tatlon  of  a  material  fact  relating  directly 
to  the  subject-matter  of  a  contract,  affect- 
ing Its  subfltance,  npon  which  the  party 
to  whom  it  Is  made  has  a  right  to  rely, 
and  without  the  existence  uf  which  be 
would  not  have  entered  into  the  contract 
will  avoid  It,  or  furnish  gn>ands  (or  an 
action  of  dectit,  though  made  Innocently. 
The  cases  In  which  this  principle  was  d& 
clared  wereelther  actions  at  law,  brought 
to  make  the  party  ansv/erable  In  dam- 
ages for  the  Injurious  consequences  of  his 
mlsrepresentatlun,  or  suite  in  equity  fur 
the  rescission  of  contracts,  or  where  the 
ml8repr«s«itatlon  was  set  up  as  a  defeniie 
In  an  action  forthe  parchasemoneyatlaw 
or  In  equity.  The  contestation  Is  founded 
on  a  misconception  of  the  extent  and 
effect  of  the  principle.  While  an  Innocent 
misrepresentation  of  a  material  fact  in- 
ducing a  contract  may  be  n^arded  in  ei]- 
ulty  as  constructive  fraud,  warranting 
Its  avoidance,  thiscourt  haH  never  declared 
that  It  constitutes  what  has  been  termed 
a  l^al  fraud,  sufficient,  by  the  rules  at 
thecommon  law,  to  avoid  the  contract 
at  law,  so  as  to  revest  the  property,  and 
authorise  the  seller  to  bring  detinue  for 
the  recovery  of  the  gi^ods,  or  trover  for 
their  conversion.  Says  Mr.  Benjamin: 
"As  to  the  buyer's  right  to  rescind  a  con- 
tract Induced  by  false  representation,  the 
principles  adopted  and  applied  by  the 
conrts  of  equity  had,  before  the  Jadlcatore 
act,  a  much  wider  scope  than  those  of  the 
cummon  law.  At  common  taw,  except  in 
the  case  of  an  Innocent  mlsrepresentatlnn 
affecting  the  substance  uf  the  contract,  the 
buyer's  right  to  rescind  was  governed  by 
the  same  considerations  as  would  have 
entitled  him  to  maintain  an  action  of  df^ 
celt;  but  Itweemsclear  that  toobtain relief 
In  equity  It  was  sufficient  for  the  buyer  to 
prove  that  the  misrepresentation  was  a 
material  one  Inducing  the  contract,  and 
was  false  In  fact."  1  BenJ.  Sales,  S  563. 
The  rights  of  the  buyer  and  seller,  In  thin 
respect,  are  correlative.  The  right  tu  re- 
scind does  not  arise  at  law.  nnless  the  rep* 
resentatlon  be  faiss  to  the  knuwledge  of 
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the  party  making  It.  or  at  least  made 
by  him  recklesBly,  wltbout  reaRouable 
jproanilB  for  bellevlnis  It  trno*  or  ander  clr- 
-cumstnnceB  showlnt;  that  he  waH  repcard- 
lesB  or  Its  truth  or  falBlty,  in  which  eaite  It 
•cannot  be  ref^arded  as  Innocently  made. 
A  repreeentatloD.  though  lalse,  which  the 
party  making  belloves  in  gfood  fafth  and 
on  reasonable  ffronnds  to  be  true,  fur- 
nishes no  Justiflcatlon  for  avoidinK  a  sale 
■at  law,  as  obtained  by  fraud,  whatever 
•other  remedleH  may  be  available.  The 
special  doctrine  we  are  conslderlnK  arose 
from  Che  neceasity  of  maintaining  confl- 
<leace  In  maklnff  sales  of  Koods  on  credit, 
of  pi'eservlng  commei'cial  credit,  by  requlr- 
iDff  candor,  honesty,  and  fair  dealinK- 
The  principal  basis  of  snch  credit  belnK  the 
financial  status  nf  the  buyer,  from  which 
the  vendor  presumes,  and  has  arlfchtto 
presume,  a  bona  Ode  Intent  to  pay  for  the 
^ods  purchaned;  and,  the  prtncfpleg  of 
the  common  law  governing  the  avoldabll- 
Ity  of  sales,  where  the  consideration  was 
paid,  when  induced  by  fraudulent  devices, 
-or  where  the  fraud  affected  the  consider- 
ation Klven,  such  as  fictitious  bills,  or 
-counterfeit  money, orthe  like,  being  Inade- 
■quate  to  protect  the  seller  against  the  »b- 
tainment  of  credit  by  fraud  in  purchasing 
foods,  embracing  other  and  new  phases 
of  deceit,  rules  specially  applicable  to  sales 
4in  credit  were  necessarily  introduced,  but 
Testing  on  the  essential  principle  that  the 
«xtenBion  of  credit  must  be  Induced  by 
Irand.  In  such  casett  the  fraud  arises  from 
«  ilenign  not  to  pay,  formeil  before  or  at 
the  time  of  the  purchase,  and  misleading  the 
.Beller  us  to  sucli  Intent  by  the  concealment 
or  misrepresentation  of  the  purchaser's 
solvency ;  for  the  seller  has  a  right  to  pre- 
sume, and  does  presume,  from  present 
ability,  the  intent  to  pay.  Also  the  In- 
tent not  to  pay  may  be  presumen  when  a 
pnrty  purchases  goods  on  a  credit  with- 
-out  reasunable  expectation  of  twlng  able 
to  pay  for  them.  This  speclea  of  fraud 
■«onKl8C9  in  the  concealment  or  misrepre- 
sentation of  his  financial  atatoa  on  the 
part  of  the  buyer  for  the  dlnhoneBt  pur- 
poHe  of  concealing  the  want  of  reasonable 
•expectation  of  being  able  to  pay,  and 
thereby  deceiving  the  seller  as  to  the  exist- 
ence of  this  basis  of  credit.  To  apply  to  a 
eale,  wliere  the  extension  of  credit  alone  is 
affected,  the  principle  In  respect  to  the 
■eff  -ct  and  operation  of  an  innocent  misrep- 
reiicntatlon  of  a  material  fact  relating  to 
the  subject-matter  of  the  contract,  would 
'be  to  eradicate  one  of  the  essfntlal  ele- 
ments of  such  fraud.  The  question  is  not 
AH  to  tlie  effect  of  the  misrepresentation 
upon  the  value  of  the  promise  to  pay.  it 
reaches  beyond  this,  to  the  inception  of 
the  promise;  embracing  the  means  by 
which  the  opportunity  to  make  It  was  ob- 
tained,— the  credit  Induced, — and  the  In- 
tent with  which  the  promise  was  made. 
Thungh  many  authoritlea  have  declared 
thesame  principle  in  regard  toan  InniKent 
inlsrepresentatlon  of  a  material  fact  as 
this  court,  and  though  some  have  stated 
the  doctrine  on  the  subject  of  sales  on 
credit  with  great  strlctneBs,  holding  a 
mere  intention  not  to  pay  sufficient,  none 
hiive  gone  so  far  as  to  h<^id  that  the  pur- 
chaser's mlsrepreseuiatlon of  his  Insolvenc  I 


condition.  Innocently  made,  with  reasona- 
ble grounds  for  believing  It  true,— -an  hon- 
est mb>take,  having  a  reasonable  expects^ 
tlon  of  being  able  to  pay.— Is  snch  fraud 
as  entitles  the  seller  to  dlsaffirin  the  sale, 
so  as  to  authorise  him  to  sue  at  law  for 
the  goods  or  their  conversion.  Reversed 
and  remanded. 


Kebblb  t.  Jbffbrbom  Ur}UNTT  Sat.  Bank. 

(Supreme  Court  qf  Alabama.   June  34,  IStfi.) 

CoNTBri.ITCB  OP  WlFS'S  LaXDB  —  SOFKICIBNCT  OF 

Debd^Aobmot— Indobsbhbkt  of  Note— Con- 
ouRUEiTOB  OF  Husband. 

1.  The  fact  that  the  name  of  the  hueband  did 
not  appear  in  the  body  ol  a  deed  to  the  wife's 
lands  IS  no  defense  to  an  action  on  a  note  for  the 
deferred  p&ymeot,  where  it  appears  Ui4t  a  prop- 
erly e&ecuted  deed  wad  tendered  by  the  trans- 
feree of  the  note  Iwfore  salt  was  brougnt  thereon, 
and  that  the  title  of  the  vendee  onder  the  flmi 
deed  was  never  questioned. 

2.  It  Is  uo  defense  to  an  action  for  the  pur- 
chase money  that  the  agent  who  nei^otiated  the 
sale  was  a  partner  of  the  vendor's  husband,  and 
did  not  dlBclose  that  fact  to  the  vendee,  where 
it  appears  that  tlie  agent  aoted  for  and  was  paid 
by  the  vendor. 

&  UnderCode  Ala.  1880,  SlTfiS.  providing  that 
all  contracts  for  the  payment  of  money  are  as- 
signable by  indorsement  so  as  to  authorize  »a  ac- 
tion thereon  by  Uie  indorsee,  the  written  concur- 
rence of  the  husband  to  the  iDdoraementof  a  note 
heid  by  his  wife  aa  payee  transfers  the  lefcal  title, 
and  it  is  immaterial  that  aucb  conourrenoe  was 
made  after  maturity,  where  no  defease  is  ahown 
to  the  note. 

Appeal  from  circnlt  court,  Jefferson 
couuty;  Jaurb  B.  Hrad,  Judge. 

Action  by  the  Jefferson  Connty  Ravings 
Bank  against  Mrs.  Julia  P.  Keeble  upon 
a  promissory  note.  Trial  to  the  court, 
judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Land  was  purchased  from  Mrs.  H.  A. 
Moody  Purser,  which  was  a  portion-  of 
her  statatory  separate  estate.  Part  of 
the  purchase  money  was  paid,  and  notes 
were  given  for  the  deferred  payment.  Mrs. 
Parser,  wltb  her  hnsband,  D.  I.  Purser, 
executed  a  deed  for  the  land  so  purchased 
to  Mrs.  Julia  P.  Keehle,  but  D.  I.  Purher's 
name  did  not  appear  In  the  body  of  the 
deed.  The  y»roperty  was  purchased  by 
Mrs.  Keeble  through  one  Miles,  who  was  a 
member  of  the  real-estate  firm  of  Miles  & 
Co.,  which  firm  was  composed  of  the  said 
Miles  and  D.  I.  Purser,  the  husband  of  the 
vendor.  Mrs.  Keeble  testifipd  that  Mr. 
Miles  was  her  agent  In  collecting  the  rents 
from  property,  In  selling  property  she 
bought,  and  she  regarded  blm  as  her  agent 
In  the  purchase  of  property.  She  testi- 
fied, however,  that  she  paid  him  no  com- 
nilssions  on  the  property  Involved  In  this 
suit,  or  on  any  of  the  property  which  she 
bought  from  him.  After  the  execution  of 
the  deed  above  mentioned,  the  note  so 
sued  on  was  transferred  by  indorsement 
before  maturity  by  Mrs.  Purser  to  tlie 
plaintiff.  The  evidence  was  in  some  cim- 
fllct  as  to  whether  her  husband's  assent 
to  this  Indorsement  was  written  on  said 
note  before  or  after  the  maturity  thereof. 
But  the  evidence  was  without  conflict  as 
to  his  assent  being  expressed  before  the 
present  suit  was  brought.  Upon  the  objec- 
tion of  Mrs.  Keeble  to  the  payment  ol  this 
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note,  on  the  ffroond  that  the  deed  was 
Told,  because  the  huaband  ol  Mrs.  Pureer 
did  not  Hpuear  in  t4ie  body  of  the  deed  &a 
grantor,  the  indorsee  tendered  to  Mrs. 
Keeble  a  deed  duly  executed  by  Mr.  and 
Mrs.  Purser  before  this  suit  was  brought. 

Semple  >&  Little  and  Smith  &  Lowe,  tor 
appellant.  E.  K.  CatupbeU  and  iMie  A 
White,  for  apptilee. 

Stone,  C.  J.  This  case  was  tried  be- 
fore the  judge  of  the  circuit  coart  without 
a  Jury.  The  record  sets  out  all  the  testi- 
mony. Many  of  the  rulings  on  the  plead- 
ings and  un  the  Introductiun  of  testimony 
are  assieDed  as  error,  but  we  are  not  con- 
vinml  that  the  circuit  court  committed 
any  errors  in  them  respects.  We  will  not, 
however,  consider  these  questions,  or  any 
of  them,  with  particularity.  Certain  facts 
are  estbhllBbed  to  our  satisfaction  by  tes- 
timony that  is  free  from  objection,  and,  It 
the  court  erredln receiving  illegal  evidence, 
It  was  error  without  injury.  So  of  the 
pleadings.  Whether  the  rulings  on  them 
were  correct  or  not,  enough  remained  of 
the  Issues  to  authorise  proof  of  t^very  legal 
defenHu  the  defendant  attempted  to  matce, 
and  under  them  nnch  proof  was  made. 

One  defense  relied  on  was  and  Is  that.  In 
the  deed  made  by  Mrs.  Purser  to  Mrs. 
Keeble,  the  appelant,  the  name  ol  her  hus- 
band, D.  I.  Parser,  Is  not  shown  In  the 
body  of  the  Instrument.  He  signed  with 
bis  wife,  tlie  vendor,  at  the  bottom.  The 
proof  Is  full  that  at  the  time  of  the  sale, 
FebrnaTy,  1887,  the  lot  was  unimproved, 
remains  Buyet.aod  that,  immediately  after 

gurchasing,  Mrs.  Keebh'  placed  it  in  the 
ands  of  a  real-estate  agent,  to  be  sold  on 
her  account.  She  had  It  given  in  for  taxes, 
and  there  Is  no  averment  or  proof  that 
slie  has  ever  been  molested  In  the  control 
of  the  lot.  No  question  hasbeenralHod.by 
plea  or  otherwise,  on  the  suffirleucy  uf 
Mrs.  Purser's  title.  In  this  state  uf  the 
tltln  and  of  the  facts,  Mrs.  Keeble  talis  ut- 
terly to  make  a  case  In  whicli  she  can  de- 
fend againstasult  forthe  purchasemouey. 
2  Brick.  Dig.  pp.  511.  51.2.  $2-H4  et  seq.; 
8  Brick. Dig. p. 807, 8 lS2et seq.;  Houstonv. 
UiltoD.  67  Ala.S74;  Blythe  t.  Dargln.  68 
AIu.  ^70,  is  relied  on  by  appellant  In  sup- 
port of  the  for^olngground  of  contention. 
If  this  were  a  suit  by  Mrs.  Keeble  fur  spe- 
cific performance,  that  case  would  be  In 
point.  Tiiat- is  nut  the  question  we  have 
in  hand.  We  are  not  called  on  to  decide 
wlietlicr  Mrs.  Purser,  by  the  writings  first 
executed,  was  compellable  to  make  a  good 
and  sultlcient  title.  That  question  hns 
bfen  takL'H  out  of  the  coiitrnvprsy  by  the 
strictly  It'uul  snd  HutliL-ioitt  deed  she  and  her 
liuHband  executed  and  tendered  l>erore  this 
suit  was  brought.  In  this  way  every 
vestige  of  defense  Mrs.  Keeble  could  by 
any  possibility  have  made  against  this 
suit  wttH  swept  away.  Gillespie  v.  Battle, 
15  Ala.  i!7(>:  Houston  v.  Hilton.  G7Ala.  374. 
This  case  is  Koveroed,  not  by  the  principle 
decided  in  Blythe  v.  DsrKin,  but  by  the 
inquiry  raised,  but  not  relied  on,  in  the  last 
paragraph  ol  that  upliilou.  Unaided,  It 
cannot  be  ground  of  defense  in  a  suit,  like 
the  present  one,  for  the  purchase  money. 

A  second  defense  sought  to  be  raised  by 
the  pleadljigH  avers  tbatMra,  Keeble  made 


the  purchase  of  the  lot  the  consideratloD 
of  the  note  sued  on,  through  Miles  as  her 
agent;  that  D.  I.  Purser,  husband  of  Mrs. 
Purser,  the  vendor,  was  a  partner  with 
Miles  in  his  business  of  real-estate  agent; 
and  that  Miles  purchased  the  property- 
from  the  wife  of  his  s'lid  partner,  Purser, 
without  disclosing  to  her  the  fact  that 
Parser  was  bis  partner.  A  sqfBclent  an- 
swer to  this  attempted  defense  Is  that  not 
only  Is  there  a  failure  of  proof  that  Miie» 
acted  as  the  agent  of  Mrs.  Keehic  In  mak- 
ing this  purchase,  but  the  proof  is  clear 
that  he  acted  as  the  agent  of  Mrs.  Purser, 
the  vendor,  and  was  paid, or  to  be  pald» 
by  her  for  his  services  in  making  the  sale. 

As  an  element  ol  the  defense  In  this  case. 
It  Is  contended  that  the  attempted  trans- 
fer of  thenote  to  the  Jefferson  County  Sav- 
ings Bank,  before  the  maturity  of  the 
note,  was  evidenced  only  by  the  indorse- 
ment of  Mrs.  Purser,  without  "the  assent 
and  concurrence  of  the  husband  expressed 
in  writing."  (Code  1886.  § '2346;)  that  his 
assent  in  writing  was  given  only  after  the 
note  matured,  and  that  consequently  the 
savings  bank  did  not  become  the  owner 
of  the  paper  before  Its  maturity,  so  as  to 
cut  off  defenses  that  could  have  been  made 
against  Mrs.  i'urser,  the  payee.  The  note 
is,  on  its  face,  payable  In  bank,  and  It  re- 
quired a  written  transfer  to  authorize  a 
traimleree  to  sue  In  his  own  name.  Code 
1886.  1756. 1762, 1765.  That  the  hnsband'H 
written  asspnt  and  concurrence  were  in- 
dorsed ou  the  note  before  the  suit  was 
brought  Is  not  controverted.  This  per- 
fected the  transfer  attempted  by  Mrs. 
Purser,  and  vested  In  the  savings  bank  the 
legal  title  to  the  note  sued  on.  It  author- 
ised suit  In  the  name  of  the  savings  bank. 
Whether  the  written  assent  and  concur- 
rence was  given  before  or  after  the  ma- 
turity of  the  note  Is  wholly  Immaterial  la 
this  case,  for  the  defendant  has  shown  no 
defense  to  the  action,  even  If  it  were 
brought  In  the  name  of  the  payee.  If 
there  were  any  testimony  tending  to  prove 
this  line  of  defLMise,  conld  it  he  made  at 
law?  Would  it  not  be  necessary  to  In- 
voke equity  powers  to  obtain  relief 
against  a  frand  snub  as  Is  Intimated  In 
this  case?  There  Is  no  error  In  therecord. 

Affirmed. 


Shrrer  et  at.  r.  City  op  Jasprr. 

(Supreme  Court  of  AhUimna.    June  36^  1S01.) 

DBD101.TION  OF  StkBET. 

Where  the  proprietor  of  land  sells  lot» 
with  refereDce  to  a  city  map  sbowiug  Ihe  laud  ss 

laid  off  iuto  sti'eets  aud  blouks,  be  dedicates  the 
streets  as  designated  tbereon  to  the  public,  to  be 
opened  wbcouvcr  the  public  authorities  may  deem 
nuucssary,  and  wbea  tbey  are  opened  be  cannot 
recover  damages. 

Appeal  from  circuit  court,  Walker  coan- 
ty;  Jambs  B.  Head,  Judge. 
W.  B.  Appling,  for  appellants. 

C1.0PTON,  J.  The  trespass,  for  which 
api)ellants  sue  to  recover  damages,  cun- 
Bisted  in  opening  a  streetover  the  land  de- 
scribed in  the  complaint  by  the  authori- 
ties of  tlie  city  of  Jasper.  Defendant  jus- 
tifies on  the  ground  that  plaintiffs  bad 
dedicated  the  ulreet  to  public  use.  The 
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Mil  ol  ezceptlona  not  purportiac  to  set 
out  all  the  eTlclencti.  we  woukl  iudalfce  the 
preanmptton,  U  neeessarr,  that  there  was 
teatlmony  to  support  the  afflrmatlTe 
chai^  giwea  by  the  court  In  favor  of  de- 
fendant; hut  DO  BDcb  preenmpttoD  need 
be  Indulseil  on  tblH  appeal.  The  land 
contained  within  the  corporate  Itmltis  of 
the  city  waa  laid  oH  Into  blocks  and 
atreetH,  and  a  map  was  made  sbowlnti; 
the  blocks,  and  niinil)ering;  theqi,  and  the 
intersections  of  the  streets  as  so  laid  off, 
and  recorded  In  tbe  office  of  the  Judge  of 
probate  In  October.  1887.  The  block  com- 

& rising  the  laud  of  plaintiffs  was  num- 
ered  on  the  map  2U2,  and  the  street,  the 
opening  of  which  is  coroplalaed  of,  desig- 
nated as  Eighteenth  street,  Intersecting 
blocks  188  and  302.  Tbe  seeond  aeetlun  of 
**  An  act  to  provide  a  charter  fur  tbe  city 
of  Jasper,  in  Walker  coanty,  Alabama," 
approved  February  fi,  1889,  provides  "that 
said  city  shall  consist  ol  all  the  lands, 
lots,  and  parcels  of  land  which  are  Includ- 
ed in  the  present  twnndarles  of  the  city  of 
Jaaper,  as  Incorporated  under  the  general 
laws  on  the  lOtb  day  of  December,  IHtt?." 
Acts  38t»^,  p.  S90.  After  the  blocks 
were  marked  and  numbered,  and  the 
atreets  designated  as  stated,  and  after  the 
map  waa  recorded,  plaintiffs  Hold  end  con- 
veyed by  warranty  deeds  two  lota  in 
block  2(^,  nnmbered,  respectively,  1  and 
10.— No.  1  to  Beseonett,  October  9. 18K8; 
and  the  other  to  Davis  and  anotb<>r.  April 
17, In  each  ol  the  deeds  the  lot  is  de- 
sfriltad  by  the  namber  ol  the  lot  and 
block  "In  the  plan  of  the  town  of  Janper. " 
Jt  thus  clearly  ap|>eare  that  plaintltts 
have  sold  two  lots  in  conformity  ami  with 
reference  t(i  tlio  reconled  map.  The  land 
was  laid  off  Into  blocks  and  streets,  and 
the  same  marked  and  numbered  on  the 
map  by  the  (livlsion  engineer  of  the  Kan- 
8asCILy.Mempliis&  Birmingham  Railroad 
Company;  but,  having  been  adopted  by 
plaintiffs,  most  be  accorded  the  same  effect 
and  operation  as  If  done  by  themselves, 
In  anticipatlun  »f  the  subsequent  Incorpo- 
ration and  growth  of  the  city  of  Jasper. 
The  general  rule,  that  when  a  land-owner 
lays  uti  bis  land  into  blocks  and  lots,  set- 
ting apart  and  designating  certain  por- 
tions as  streets,  with  a  view  of  establish- 
ing a  town,  a  aale  of  lots  with  reference  to 
a  niap,rletinlngandde11neatlngthe  Rtreets, 
la  a  complete  dedication  thereof  to  the 
UKe  of  tlie  purchaHers  anil  the  public,  gov- 
erns, where  tbe  proprietor  ot  land  eelln 
and  conveys  lotti  In  conformity  and  with 
reference  to  a  city  map  on  which  bis  land 
Is  so  laid  ott.  Such  sales  and  conveyances 
are  a  recognition  and  adt»ptlon  of  the 
map,  and  amount  to  a  dedication  of  the 
(leaignated  streets  tu  public  use,  of  which 
the  purchntte  of  lots  is  an  acceptance. 
fCvnns  V.  Ruilway  Co.,  90  Ala.  54,  7  South. 
Ilep.  75**;  Keed  v.  Mayor,  etc.,  (Ala.)  9 
South.  Rep.  161 ;  City  of  Demopolis  v. 
Webb,  87  Ala.  G5&,  6  South.  Rep.408;  M.  E. 
Church  V.  Mnyur,etc.,orHoboken,  83  N.  J. 
Law.  18;  5  Amer.  ft  Eng.  Enc.  Law,  407. 
It  is  not  necessary  that  the  street  should 
be  opened  at  the  time  of  the  sale  and  con- 
ve.vance.  Such  dedication,  when  complete, 
fa  Irrevocable,  and  aathoriies  the  munici- 
pal autboritiaSt  taaviug  power  under  the 


charter,  to  open  anch  street,  whenever 
deemed  necessary  or  proper.  Uuch  dedica- 
tion and  Its  aceeptauee  vest  la  the  pur- 
chaser of  lots  the  right  to  have  the  streets 
referred  to  In  the  plan  remain  public,  d^ 
prlve  theownerof  the  right  toobstructthe 
street,  or  to  pervert  it  to  uses  other  than 
those  to  which  it  wasdedicated,  and  estop 
him  from  demanding  compensation  for  tak- 
ing It  when  tbe  aiittaoiitles  may  subtie- 
4]uentiy  determine  to  open  it  for  pub- 
lic nse;  It  being  considered  that  tbe  owner 
receives  compensation  from  tbe  mhaneetf 
value  of  his  property  and  other  result- 
ant advantages.  City  Couucll  of  M(ml> 
gomery  v.  Towoseud,  80  Ala.  489.1  The 
acta  of  plnintlffs  constitute  a  complete 
dedication  of  tlie  atreet.  Tlv*  removal 
of  the  fence,  whicb  plalntlllB  maintained* 
inclosing  the  street,  without  making 
compensation,  did  not  constitute  an 
actionable  trespass.  Ordinarily,  the  ques- 
tion of  dedication,  being  one  of  mixed 
law  and  fact,  when  attempted  to  be 
ahowu  by  i)an>l  evidence,  ahould  be  sub- 
mitted to  the  jury ;  but  when  the  facta  are 
undisputed,  or  the  dedication  Is  by  refer- 
ence to  a  map  urplat,  the  court  may  profv 
eriy  charge  upon  the  ^eot  of  the  erldence^ 
Affirmed. 


Love  v.  Poktbk,  Judge. 

(Supreme  Coiart  qf  Alalxtma.  June  9B,  1891.) 

Intoxicating  Liqcors  —  Illeoai.  Sale  —  Locax, 
Prohibitiox — Repeal  of  .Statoth. 
1.  Act  Ala.  Feb.  IJ,  1S81,  probibitlng  the  sale 
of  intuxlcatitifT  liquors  within  three  miles  of 
"Pratt  Mines  school-boose,  in  Jefferson  oounty,  * 
applies  to  the  territory  covered  by  radii  ezteod- 
ing  t^ree  miles  in  all  directions  fnuD  the  point 
at  which  tbe  sohool-hoiue  building  was  then  lo- 
cated, and  tbe  destruction  of  the  school-house 
does  not  oflect  the  local  prohibition  thereby  im- 
posed. 

3.  The  problbitory  act  was  not  -repealed  by 
Act  Ala.  lfiw-91.  Incorporating  the  town  of  Pratt 
Mines,  and  conferring  power  on  tbe  mayor  and 

aldermen  to  license,  tax,  and  regulate  retailers, 
but  also  declaring  that  nothing  contained  thereta 
shall  be  so  construed  as  to  empower  the  town  au- 
thorities to  authorize  tbe  sale  of  Intoxicating  liq- 
uors. . 

8.  Act  Ala.  Feb.  16,  18S9,  prohibiting  the  sale 
of  intoxicating  liquorsin  Jofferson  county,  except 
in  incorporated  towns  and  cities  having  police 
regulations  day  and  night,  and  providing  that 
nothing  therein  contained  shall  bo  construed  to 
authorize  tbe  sale  of  whisky  in  auy  county,  pre- 
cinct, or  district  whcro  ft  is  now  prohibited, 
docs  not  repeal  said  prohibitory  act  of  February 
11,  1881. 

Appenl  from  city  court  of  Birmingham; 

WiLMAU  W.  WiLKKlISON,  JudgO.  • 

Petltltm  by  W,  I.  I^ove  to  the  city  court 
of  Birmingham  for  manrfamu^  to  compel 
M.  T.  Porter,  as  probate  ]ndge,  to  Issue  a 
license  for  the  sale  nf  intoxicating  liquors 
In  the  town  of  Pratt  Mines.  Writ  relused, 
and  petitioner  appeals.  Affirmed. 

The  petitioner  tiled  his  petition  to  tbe 
probate  Judge,  ii»klng  for  a  licenne  to  en- 
gage  In  the  bustnesH  of  retailer  at  Pratt 
Mines.  He  aliped  that  all  the  pmvieiona 
of  sections  1319  and  1830  of  the  Code  had 
t>een  compiled  with;  and  that  Pratt 
Mines  was  an  Incorporated  town,  whlcb 
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maintained  police  both  by  day  and  niglit: 
and  that  at  tbe  time  of  the  fllinft  of  said 
petition  the  mayor  and  aldermen  of  Maid 
town  had  passed  an  ordinance  Impoflliig 
«  license  tax  of  $200  per  annum  on  retall- 
«T8  of  gplrltuous,  TlnouB,  or  malt  llqnors 
fn  ftaid  town.  In  response  to  a  rule  nisi 
tu  ithow  cause  why  the  writ  should  not 
4m  issued  hy  the  Jadge  of  tlie  city  cuiirt, 
Porter  answered  that  on  the  llth  of  Feb- 
ruary, 1S81,  an  act  wan  approved  known 
«ft  the  "Prntt  Mines  School-Uonse  Act," 
whic-h  prohibited  the  sale  or  stlvlnpr  away 
<>f  spirituous.  vfDons,  or  malt  liquors  with- 
in three  miles  of  Pratt  Mines  school- 
tiouse;  sectind,  that  an  act  was  approved 
March  18,  ISHl.  known  as  the  "Crumley's 
Chapel  Act,**  prulilbltinK  the  snleorxlT- 
1ns  away  splrituona.  vinous,  or  malt  Mq- 
aura  within  three  miles  of  Crumley's  Chap- 
el; r/)/rcr,  that  an  act  was  paused  In  1885 
known  as  the  "(^oalhur^  Mine  Act,"  pm- 
bihltlnK  the  sale  of  IntoxIeatinK  liquors 
within  five  miles  of  the  mine  at  Coalburfir; 
and  that  the  town  of  Pratt  Mines  Is  with- 
in the  Kcographlcal  llmltn  described  with- 
in eich  of  said  acts.  The  facts  showed 
that  the  Pratt  Mines  schoul-huuse  was  In 
«xtetcnce  at  the  time  the  "Pratt  Mines 
School-House  Act"  was  passed,  but  that 
In  July  of  that  year  It  was  burned,  and  no 
«chool-house  was  ever  rebuilt  on  that 
«lte;  that  nest  year,  about  263  steps  from 
the  site  of  said  school-bouse,  a  Masonic 
liall  was  built,  and  the  lowKr  floor  of  It 
WHR  used  as  a  school-house;  and  that 
•chool  was  sometimes  taught  in  the  Meth- 
odist Church,  about  the  same  distance 
from  the  site  ot  the  bnmed  school-bouse. 
It  was  further  snuwn  that  all  of  the  pres- 
ent limits  of  thfl  corporation  of  Pratt 
Mines  are  Included  within  three  miles  of 
the  site  of  the  burned  school-house,  of  the 
Masonic  halt,  and  of  the  Methodist  Church. 
It  was  also  shown  that  by  the  usually 
traveled  rou'e  the  town  ot  Pratt  Mines 
was  more  than  three  miles  from  Crum- 
ley's chui>el,  but,  acconllnj;  to  the  United 
estates  survey,  a  small  part  of  the  town  ot 
Pratt  Mines  Is  within  tliat  distance.  The 
evidence  was  somewhat  conflicting  as  to 
whether  tM corporate  limits  of  the  town 
were  within  five  miles  from  the  mine  at 
Coalbuni:,  which,  since  the  passage  ot  the 
art,  had  cavpd  in  and  had  t»een  deserted. 
The  other  contentions  of  the  petitioner 
an>  shown  in  the  opinion. 

Bowman  dt  Harsb  and  Dean  &  Mont- 
^mery,  for  appellant.  Taliaferro  <£ 
Hoagiiton,  fur  appellee. 

H0CLET.1.AN,  J.  Wn  rannot  assnme,  as 
couHsel  insist,  that  the  sole  purpose  of 
the  act  of  February  11, 1881,  probiblttn? 
the  sale  ot  liquors  within  three  miles  of 
*the  Pratt  .Mines  school-house.  In  Jeffer- 
son county,"  was  to  protect  the  school 
beinf?  tauKht  there  from  the  evils  of  that 
traffic.  It  Is,  to  our  minds,  a  much  mure 
reasonable  assumption  that  the  leglsla* 
tlve  Intent  was  tu  forbid  the  tratflc  with- 
in a  territory  covered  by  radii  extending 
In  all  directions  three  miles  from  a  center 
at  the  time  marked  hy  the  school-house. 
TTo  hold  that  the  enactment  was  applica- 
ble to  the  territory  within  three  miles  of 
the  structure  known  as  the  "  Pratt  Mines 


School-House**  would  lead  to  the  absurdi- 
ty of  a  migratory  statute,  covering  any 
territory  ot  that  area  to  whlcb  the  house 
might  be  removed  BuUmg  as  It  malntalued 
the  character  of  a  school-house  tor  Pratt 
Mines.  To  hold  that  It  was  Intended  tu 
prevent  the  sale  of  liquors  within  three 
miles  of  Pratt  Mines  school  would  lead  to 
the  additional  absurdity  of  making  Its 
operation  depend  upon  whether  tbe 
school  was  In  existence  as  anch  at  a  given 
time,  and  to  authorize  the  trafhc  during 
vacations.  Of  course  no  such  purpotie 
could  liave  actuated  the  legislnture,  or 
can  be  effectuated.  The  net  applied  tua 
certain  territory  at  the  time  of  its  pna- 
sage.  I ts  opera tlon  In  that  terri tory 
could  not  be  atfecied  by  any  subsequent 
event,  as  by  the  destruction  of  the  nchoul- 
hoose  or  other  fortuitous  circumstance, 
except  t>y  legislative  action.  As  wasHald 
in  Prestwoud  v.  State,  88  Ata.  235,  7 
South.  Bep.  259,  where  a  strictly  analu- 
gous  question  was  Involved:  "Tlieonly 

fM>wer  that  could  repeal  or  suspend  tbe 
Bw  was  the  one  by  which  It  had  been  es- 
tablished, —  the  general  assembly. —lu 
which  alone  Is  vested  the  constitutional 
authority  to  make  and  unmake  laws." 

It  is  further  contended  that  this  set  as 
to  the  town  of  Pratt  Mines,  which  Is  In 
fhet«"rritory  covered  byit,wa%  repealed  by 
the  charter  of  that  munfclpallty.  This 
contention  is  rented  on  a  provision  In 
that  charter  which  confers  anthorlty  on 
tbe  mayor  and  aldermen  to  license,  tax, 
and  regulate  retailers.  It  may  be  conced- 
ed that  this  provision,  standing  alone, 
would  have  the  effect  claimed  tor  it,  and 
operate  a  repeal  of  the  pre-existing  pro- 
hibition statute.  Olmstead  v.  Crook,  89 
Ala.  2-28,7  South.  Rep. 776.  But  It  does  not 
stand  alone.  On  the  contrary,  the  act 
Incorporating  Pratt  Mines  expressly  pro- 
vides "that  nothing  contained  In  this  act 
shall  be  so  construed  as  to  empower  tbe 
authorities  of  Pratt  Mines  to  anthoriie 
the  sale  of  Hpirltuons,  vinous,  or  malt  liq- 
uors." Acts  1890-91,  pp.  379,  3s4,  390. 
There  is  no  force,  to  our  mlndR,  in  tbe  sug- 
gestion that  this  proviso.  bvAng  Incunslst 
ent  with  the  power  given  In  a  previous 
eectlon  to  llcrnsu  retailers.  Is  rendered 
nugatory  by  (t.  We  do  not  consider  the 
denial  nf  the  power  to  authorise  the  sale 
of  liquors  to  be  so  Inconsistent  with  the 
power  to  license,  tax,  and  regulate  retail- 
ers as  that  either  must  fall.  A  field  for 
the  operation  ot  both  may  be  found  In  the 
construction  which  conflnea  the  exercise  ot 
the  latter  power  to  snrh  time  as  that  the 
law  of  the  land  authorizes thellquortrsttlc 
at  Pratt  Mines,  or  rather  postponen  lt8 
exercise  till  the  legislature  shall  remove 
the  inhibition  eml>odied  in  the  act  of  188I. 
The  proviso.  Indeed,  seem^  to  have  been 
Intended  to  avoid  the  result  which  ensued 
from  a  like  provision  as  to  licensing  r& 
tallers  In  the  charter  of  Annlston,  as  de- 
clared In  Olmstead  t.  Crook,  supra.  The 
true  interpretation  of  Che  charter  Isas  If  it 
hud  dMiared  that  the  jfrant  of  power  to 
license  retailers  Should  not  be  taken  as  a 
repeal  ot  pre-existing  prohibition,  and 
should  he  exercised  only  la  the  event  the 
prohibitory  statute  should  be  repealed  by 
tbe  general  assembly.   We  so  construe  it, 
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and  hold  that  the  act  of  18S1  waa  not  re- 
pealed by  the  charter  of  1891. 

The  position  that  the  act  of  1R81  was 
repealed  hy  the  act  of  February  16,  1889, 
fs  eqaally  untenable.  That  act,  after  pro- 
hibiting the  sale  of  llquore  "in  Jefferson, 
Walker,  Talladega,  and  Fayette  counties, 
«xcept  in  incorporated  towus  or  cities 
harinjr  police  r^alatloDS  both  by  day 
and  by  night. "proceeds:  "Provided,  that 
nothing  In  the  act  contained  shall  be  con- 
strued to  aathorlse  the  sale  of  whhiky  In 
any  county,  precinct,  or  district  where 
the  sale  of  whisky  is  now,  or  may  hereaft- 
er be,  prohibited."  Acts  1888-89,  p.  417. 
Even  without  this  proviso,  thts  statute 
would  not  have  repealed  prevlons  acts  of 
force  In  any  of  the  counties  affected  by  It, 
bat  Its  operation  would  bare  been  apon, 
and  confined  to,  places,  not  towns  or  cit- 
ies, with  night  and  day  police  servelllance. 
in  which  the  traffic  bad  theretofore  been 
authorised.  With  the  proviso,  this  con- 
strnctton  Is  placed  beyond  the  realm  of 
doubt  or  controversy.  Our  ruucluslon  Is 
that  the  act  of  February  11. 1881,  Is  In  full 
force  over  all  that  territory  lying  within 
three  miles  (A  the  site  where  the  Pratt 
Mines  Bcfaool-boase  stood  at  the  date  of 
Its  passage;  and  the  Jadgment  of  tbeclty 
court  denying  the  wrltuf  maodamns  com- 
mandlng  the  probate  Judge  to  Issue  llc^'nse 
to  appellant  to  mgageln  the  boslness  of  a 
retallervt  Pratt  Mines  is  affirmed. 


Traumbll  et  al.  t.  Craddock  et  al. 

(Supreme  Court  qfAlabamcL   June  24, 1691.) 

Sncnna  Fbuobhahgb— Ckuiob  Poasssaiov— 
Plbadiko. 

The  heirs  of  a  deceased  woman  brought  a 
biii  for  speoiflc  performaDce,  alleffloff  that  she 
parchasea  oeztain  lands  of  her  husbaQd,  aod 
^weat  iuto  Immediate  pOBsessfon"  thereof,  and 
that  her  husband  "recogDlced  her  In  the  posses- 
sion of  aaid  lands,** and  that  sbecontinned  in  pos- 
Btssioo  about  aerenyean,  nntil  her  death.  Meld 
that,  in  the  li^tof  their  marital  relation,  sach 
ftllAgatlooa  are  open  to  the  construction  that  both 
held  possessira  as  husband  and  wife  before  the 
Bale,  and  so  continued  thereafter:  and  tbereeog- 
nitlon  of  the  possession  in  the  wife  by  the  hus- 
band does  not  make  suoh  possession  sufflclent- 
Iv  opun  and  notorious  tobrluK  the  contract  under 
the  exception  of  the  statutes  of  frauds,  (Code  Ala. 
I  17S2,  snbd.  &, )  though  failure  to  allege  in  a 
bill,  based  upon  a  oontraot  for  the  sale  of  lands, 
that  it  is  in  writing,  is  Immaterial;  and  a  de- 
murrer on  such  grouna  will  be  soatained  only 
when  It  affirmatively  appears  therein  that  tncn 
oontract  is  not  In  writing. 

Appeal  from  chancery  court. Tallapoosa 
county;  S.  K.  MgSpadubn,  Chancellor. 

Action  for  specific  performance  by  A.  M. 
Craddock  and  others  against  R.  J.  Tram- 
inell.  administrator,  etc.  From  a  dpcree 
overruling  certain  demurrers  defendants 
appeal.  Affirmed. 

./.  M.  Cbiitoa  and  fir.  O.  Hoaatoa,  for  ap- 
pellants. Joba  A.  Terrell,  fur  appellees. 

McCbKLLAN,  J.  This  is  a  bill  filed  by  the 
lieirs  at  law  of  Theodora  W.  Trammell 
against  the  heirs  at  law  of  D.  W.  Tram- 
mell. and  seeks  to  have  certain  lands  al- 
leged to  have  been  purchased  by  the  said 
Theodora  from  the  said  D.W.  conveyed  to 
the  complainants.  The  bill  alleges  that 


the  parties  to  this  sale  and  purchase  were 
hnsband  and  wife;  that  the  wife  held  a 
note  against  the  husband for91.600.  which 
she  acquired  by  assignment  from  her  fa- 
ther, to  whom  Itwas  executed  priortothe 
marriage;  that  In  the  year  18S1  said  Theo- 
dora "purchased  of  her  husbnnd.  U.  W. 
Trammel],  a  certain  tract  of  laud  [d»- 
Bcriblng  It]  In  Tallapoosa  county,  Alaba- 
ma, for  tbesum  of  sixteen  hundred  dollars, 
and  she  paid  said  snm  by  surrendering  said 
promissory  note  to  her  husband,  the  said 
D.  W.  Trammril.  and  that  she  went  into 
Immediate  possession  of  said  lands  on 
and  under  said  purchase,  and  that  her 
said  husband  so  recognised  her  In  the  pos- 
session  of  said  lands,"  but.  did  not  make 
her  a  deed  thereto  owing  to  the  marital 
relation  existing  between  them ;  and  she 
continued  In  possession  np  to  the  time  of 
her  death. In  1H8S,  thehusband  having  died 
the  year  before,  and  that  upon  her  death 
theHe  complainants  went  Into  posseHSlon, 
and  have  continued  therein  to  the  filing  of 
the  bill.  Several  grounds  of  demurrer 
were  assigned  against  the  bill.  Of  these 
the  first  and  fourth,  respectively,  are  that 
"said  bin  asks  for  a  specific  performance, 
and  does  not  state  with  sufficient  distinct- 
ness the  terms  of  the  contract  t)etween  D. 
W.  Trammel!  and  his  wlre;''aud  (4)  "It  Is 
not  averred  In  the  bill  that  Theodora  W. 
Trammell  took  ponsesBlon  of  the  lands  set 
forth  in  the  bill.'*  These  grounds  of  de- 
murrer were  sustained.  The  second,  third, 
fifth,  sixth,  and  seventh  assignments  of 
demurrer  proceeded  on  the  theory  that  the 
bill  showed  that  the  contract  of  sale  and 
purchase  between  Trammell  and  his  wife 
was  not  In  writing,  and  falle<1  to  show  such 
possession  under  It  in  the  wife  as,  In  con- 
nection with  payment  of  purchase  money, 
took  It  out  oltbe  statute  of  frauds.  These 
grounds,  were  overmled,  and  this  appeal 
brings  nuder  review  the  action  of  the 
court  in  that  regard. 

It  Is  thoroughly  well  settled  that  In 
counting,  either  at  law  or  in  equity,  upon 
a  coutract  which  the  statute  requires  to 
be  Id  writing,  it  la  unnecessary  to  allege 
the  fact  that  It  Is  In  writing.  The  ques- 
tion whethi^r  or  not  it  Is  vitiated  by  non- 
compliance with  the  statute  of  frauds 
properly  arises  on  a  plea  or  answer,  and 
the  Infirmity  resulting  from  the  absence  of 
a  writing  may  be  availed  of  on  the  evi- 
dence. Dexter  v.  Ohlander,  89  Ala.  262,  7 
Honth.  Rep.  116.  Where,  however,  the  bill 
or  complaint  avers  that  the  contract  la 
not  in  writing,  the  defense  may  bv  taken 
advantage  of  by  demurrer;  but  the  fact 
must  clearly  and  affirmatively  appear  on 
the  face  of  the  bill  before  this  mode  of  de- 
fense can  be  resorted  to.  Bromberg  v. 
Hpyer,  69  Ala.  22;  Phillips  v.  Adanm.  70 
Ala.  S7:t;  Manning  v.Plppen,  S6  Ala.  357.  5 
Houth.  Rep.  672.  It  does  not  appear  by  the 
present  bill  that  the  contract  relied  on 
was  not  In  writing.  That  conclusion  Is 
attainable  units  averments  only  inferen- 
tlalty  and  argumentatively  from  the  effort 
of  the  pleader  to  aver  facts  wlilch  would 
cure  the  Infirmity,  or  bring  his  case  with- 
in an  exception  to  the  statute.  There  is 
no  allegation  which  Is  Inconsistent  with 
the  execution  and  existence  of  a  written 
contract.  It  can  in  no  sena^  be  said  to 
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affiniiatlTel7  appear  on  tbe  face  of  tbe  bUl 
that  the  contracb  was  nut  In  writlnic,  an4 
oar  coDcluslon  that  the  demarren  were 
properly  overruled  may  be  safely  rested 

iiD  thiH  ground. 

The  case,  however,  haa  l>een&rgaed  here 
on  the  assumptton  that  the  bill  Hhows 
that  the  cuncract  was  not  in  wrltlnj; ;  and 
the  dlHcna^oo  has  been  as  to  the  suffi- 
ciency uf  Its  avermentfl,  In  respect  ot  tbe 
poaat^KloD  ul  tbe  purchaiter,  to  brinff  the 
traosactlon  within  the  exception  of  our 
statute  in  favor  of  parol  contracts  lor  the 
sale  of  lands  where  the  purchase  money, 
In  whole  or  In  part,  has  been  paid,  and 
the  purchaser  has  been  put  In  pusseastoo 
by  the  seller.  .These  averments  are  that 
Mrs.  Trauimell  wunt  into  Immediate  pos- 
session uf  the  land  ooder  said  purchase, 
and  that  her  husband  "so  recuKtiised  her 
In  poaBessionorsaid  land."  They areclear- 
ly  open  Co  tbe  construction,  when  taken 
in  connection  with  the  marital  relation 
existing  between  the  parties,  tiiat  they 
both  had  posiiesslon  as  husband  and  wUb 
before  the  sale;  that  they  continued  In 
puflsesslon  after  the  sale;  and  that  the 
only  change  In  their  respective  attitudes 
towards  the  land  resulted  from  the  recog- 
nition ity  the  husband  of  a  different  right 
in  her  to  which  the  continued  possesHion 
was  referable.  This  Is  not.  and  cnunot 
be,  that  nutorlons  and  exclusive  posses- 
sion taken  under  the  contract,  and  solely 
referable  to  It,  which  Is  essential  to  l>r]ng 
the  contract  within  the  exception  of  (mr 
statute.  Code.  §  1732;  8  Amer.  &  Eng. 
Enc.  Law,  pp.  78S-746 ;  Browne,  St.  Frauds, 
§§  4tt5-48tt.  It  was  upon  the  coiiiplain- 
auts,  assuming  the  bill  to  have  shown 
that  the  contract  rested  in  parol,  to  bring 
themsi'lvps  clearly  within  the  exception  of 
the  statute.  While  a  husband  mlprbt  put 
his  wife  lu  possession,  and  while  she  might 
bold  possession  notoriously  and  exclusive- 
ly,—as,  for  instance,  of  lands  upon  wlilch 
they  did  not  reside,  and  of  which  she  might 
have  tlie  requisite  poHsession  by  a  tenant 
or  agent,— the  averments  of  this  bill  tall 
far  fihort  of  showing  the  notoriety  and  ex- 
elosivenees  in  the  taking  and  retention  of 
possesHion  which  the  law  requires  to  afford 
evidence,  along  with  proof  of  payment  of 
tbe  purchase  money,  taking  the  place  of, 
and  performing.  In  the  prerention  of 
frauds  and  perjuries,  the  office  of  a  writ- 
ten memorial  of  the  traoKaction.  The  al- 
Icgatdons  Involve  no  patting  into  posm-s- 
alon  by  tbe  seller,  buta  mere  continuation 
of  a  preexisting  posHesslfin  nnder  a  recog- 
nitluo,  which  muy  not  have  been  known 
beyond  the  circle  of  conjugal  confidences,  of 
a  new  capacity  In  which  it  was  held  by 
the  wife,  and  for  this  reason  they  were  in- 
sufliclent.  They  Involve  alHO  only  such 
possession  In  the  wife  as  exists  with  re- 
spect to  land  occupied  by  husband  and 
wife,  and  this  could  not  be  exclusive  of 
the  possession  of  the  husband.  They  In- 
volve a  possession  by  the  alleged  vendee 
In  common  with  the  alleged  vendor,  and 
this  can  never  satiRly  tliB  statute.  If  the 
assumption  that  the  bill  shows  the  eon- 
tract  not  to  have  been  in  writing  were 
well  founded,  we  sboald  say  these  demar- 
rers  ought  to  have  been  snstained. 

Affirmed. 


Smith  v.  OitusR. 

iSupreme  Court  of  AMbar/M.   June  3S,  1891.) 

QOIBTINQ  TiTLB— PUADINO — E<JU1TI. 

A  bill  to  remove  clouds  which  only  alleges 
Uiat  there  was  aa  attempted  sale  of  the  load  ia 
controversy  for  taxes,  and  that  defeadant  claims 
some  right  or  title  oa  account  of  such  attempted 
sale,  but  in  fact  has  no  valid  claim,  is  without 
equity  as  failing  to  show  any  claim  on  delend- 
aat'B  part  which  amoonts  to  a  olond. 

Appeal  from  city  court  ot  Montgomery; 
TuouAS  M.  Arrinqton,  Judge. 

Joba  O.  Winter,  tor  appellant.  Watts 
d  8oa,  for  appellee. 

Clopton,  J.  The  appeal  Is  taken  from 
a  decree  overruling  tbe  motion  of  appel< 
lant  to  dismiss  the  bill  as  to  her.  for  want 
of  equity,  and  also  the  aeveral  grouuilii  of 
demurrer  interposed  by  her.  The  bill  is 
filed  by  appellee  against  Burke  Miller,  Me- 
Unda  Walker. and  appellant.  Its  purpinwn 
are  twofold,— to  euupel  Miller  to  execute 
to  complainant  a  conveyance  of  tbe  land 
in  controversy,  and  remove  a  cloud  from 
the  title  created  by  a  deed  made  by  Miller 
to  Mellnda  Walker,  and  a  right  or  title 
claimed  by  appellant  under  some  tax  pro- 
ceeding. As  the  bill  does  not  aver  that 
appellant  traced  title  from,  or  had  any  in- 
terest In,  or  connection  with,  the  several 
conveyances  and  the  afsrt;ement  set  forth 
tbereiti,— 4iiy  privity  or  community  of  In- 
terest between  the  appellaut  and  the  other 
defendantf*, — It  is  unnecessary  to  Htate  the 
allegations  on  which  its  equity  as  to  the 
other  defendants  in  rested. 

We  need  only  refer  to  those  avermeota 
which  concern  the  equity  of  the  bill  as 
against  appellant.  Tbe  allegations  relat- 
ing to  appellant's  claim  are  "that  after 
the  execution  of  the  said  deed  by  the  said 
Burke  Miller  to  the  said  Mellnda  Walker, 
in  violation  of  the  agreement,  a  copy  of 
which  is  hereto  attached  as  Exhibit  A. 
there  was  an  attempted  sale  of  the  said 
lot  tor  taxes  as  the  property  ot  Mellnda 
Walker;  and  said  Pauline  Smith  claims 
some  right  or  title  Co  said  lands  on  ac- 
count thereof, but  coniplulnant  avers  that 
she  lias  no  valid  claim.  *  *  *  Tlie 
complainant  further  shows  unto  your 
honor  that  the  said  Meiinda  Walker  aod 
Pauline  M.Smith  threaten  to  sue  the  com- 
plainant for  the  recovery  of  the  said  lot 
53,  baaing  their  right  of  recovery  upon  the 
said  deed  executed  to  Meliuda  Walker  hy 
the  said  Burke  Miller,  and  on  said  tax  pro- 
ceediagH."  A  Hpeclal  prayer  of  the  bill  i» 
"thiit  your  honor  will  remove  any  ctomi 
on  the  title  to  said  lot  53.  created  by  said 
proceedings  to  sell  said  lot  for  taxes. " 
From  tlicse  averments  and  special  prayer 
It  is  manifest  that  the  sole  purpose  of  tbe 
hill,  as  respects  appellant.  Is  the  removal 
of  the  allseed  cloud  on  the  title  of  com- 
plainant, created  by  the  attempted  tax- 
sale,  and  her  claim  of  right  or  title  there- 
under. Its  equity,  therefore,  must  be  de- 
termined on  the  Buttlclency  of  its  allega- 
tions to  show  that  appellant's  alleged 
claim  is  of  such  character  as  can  cast  a 
cloud  on  couplalaant'stltl&  As  a  court 
of  equity  will  not  interfere  to  remove  as  a 
elond  on  the  title  a  deed  void  on  Ite  face,  or 
based  on  a  Judicial  Bale  onder  a  void  Jodg- 


Digitized  by 


Google 


All.) 


CHAPMAN  t,  BABNSS. 


Dffit  or  decree,  or  where  the  land  1b  sold 
as  the  property  ul  a  third  person,  from 
wlinm  the  true  owner  does  not,  directly 
or  Indirectly,  derive  title,  with  whi>m  be 
is  not  connected,  because  incapable  of 
cafltiag  a  cloud  on  the  title.  It  1b  Indla- 
penHable  that  the  arerments  of  the  bill 
Hliovr  an  adverse  title  or  claim  or  title  ca- 
pable ul  assertiuu  in  an  autiun  of  law, and 
reqntrlDg  extrinsic  evidence  to  ahowlts  In- 
validity. Tboagfa  a  conrt  of  equity  hae 
Jarlsdlctlon  to  restrain  a  nale  of  lands  un- 
der judicial  process,  when  Irreparable  In- 
Jary  may  result  tu  tbe  owner  therefrom,  It 
will  not  mterf<*re  if  the  sale  Is  itself  nuga- 
tory; nor  after  a  sale  Is  made,  aniera  con- 
snmmated  by  the  execution  of  a  convey- 
ance, which  may  dlstnrh  the  owner's 
poMHesBloD  or  affect  his  title  In  an  action 
at  law.  Caldwell  v.  I<awler,  70  Ala.  393. 
Tbp  bill  does  not  aver  that  a  tax-sale  was 
Id  fact  made,  or  the  attendant  factR,  or 
ttiat  the  appellant  has  any  deed  or  certifi- 
cate of  purchaHe,or  ntherwrltteu  evidence 
uf  title,  cognlsHble  at  law.  The  aver- 
ments are  both  freoeral  and  vague.— 
"there  was  an  attempted  sale  of  the  said 
lot  for  taxes;"  and  that  appellant  claims 
some  riKbt  or  title  to  the  land  on  account 
of  Moch  attempted  sale,  bnt  that  she  has 
DO  valid  claim.  The  bill  not  only  falls  to 
show  that  appellant  has  a  title  or  cluim 
<tf  title  apparently  Kuod,  but  also  avers 
that  her  claim  of  right  or  title  Is  nnfound- 
ed,  without  any  alleeatlnns  showlnir  the 
necraslty  of  proof  of  extrinsic  facts.  Had 
a  (Ipcreepro  coofettso  been  rendered  ai^ainst 
appellant,  what  sale  would  the  court  have 
decreed  be  vacated  and  set  aside,  or  what 
riaim  of  title  canceled?  A  decree,  follow- 
ing the  descriptive  statements  of  the  bill 
In  these  respects,  would  be  void  for  uncer* 
talnty.  The  allegations  of  the  facts  es- 
aenttal  to  complainant's  right  to  relief  are 
wanting  In  the  precision  and  directness 
reqoired  by  the  rules  i>f  equity  pleading; 
they  are  uncertain  and  Inconclusive.  Also. 
a);eneral  allegation  of  invalidity,  without 
showing  wherein  It  consists,  or  the  neces- 
sity of  extrinsic  fncts  toestablish  it.  will  be 
regarded  and  constrned  as  an  allegation 
of  a  sale  Itself  void,  or  a  title  Invalid  on 
its  face.  The  bill  does  not  show  a  sale  or 
claim  of  title  of  such  nature  and  character 
aR  wonid  be  available  in  an  action  at 
law,  unless  defeated  by  extrinsic  evidence. 

So  far  as  concerns  appellant's  claim  of 
title,  the  bill  discloses  no  more  than  a 
baselmn  apprehension  that  it  may  be  used 
to  disturb  complainant's  possession  or 
aDept  his  title.  In  such  case,  a  court  of 
equity  will  not  interfere  to  prevent  the 
anticipated  disturbance  of  possession  or 
ti»  quipt  the  title.  ^A  mere  fear  of  euit,  or 
ihat  another  merely  questions  one's  title, 
or  even  asserts  a  hostile  title,  will  not  Jus- 
tify the  conrt  In  Intervening  and  compell- 
ing lltlgatirm  which  might  not  otherwise 
essDe."  Bea  Longstreet.  54  Ala.  291. 
<^'omplalnant  contends  that,  If  the  bill 
makes  a  clear  case  of  equity  against  the 
other  and  main  defendants,  he  is  not  re- 
quired to  make  nut  a  complete  e<iuitable 
casea«ralnst  appellant.  As  a  general  rule, 
only  persons  who  have  an  interest,  legal 
oreqaltable.  In  the  subject-matter  of  con- 
troversy  can  properly  be  made  parties; 


also  the  bill  must  show  such  Interest,  and 

that  complainant  Is  entitled  to  relief 
against  the  person  made  a  party  defend- 
ant. Except  in  cases  of  incumbrances, 
which  Is  allowed  by  the  rule  of  practice. 
It  Is  not  sufficient  for  the  bill  to  state  gen- 
erally that  a  person  claims  an  interest  and 
require  him  to  propound  Ills  claim.  A 
bill  to  quiet  title  to  land  is  no  exception 
to  the  genera  rule.  But, If  conceded  that, 
when  complainant  shows  a  clear  equity 
to  have  bis  title  quieted,  he  may  make  de- 
fendants all  persons  having  or  claiming 
adverse  title  from  which  Injury  may  be 
reasonably  apprehended.  In  order  that 
the  bill  may  contain  equity  as  tu  a  partic- 
ular defendant  It  must  show  that  such 
defendant  has  or  claims  a  title  prima  facie 
gtiod,  bnt  really  defective  by  reasua  of  ex- 
trinsic facts,  when  no  privity  or  com- 
munity of  Interest  or  connection  In  any 
way  between  such  defendantand  the  main 
defendants  Is  averred.  The  bill  is  without 
equity  as  against  appellant.  It  is  unnect- 
essary  to  consider  the  several  grounds  of 
demurrer.  Reversed  and  remanded. 


CBAPllAH  T.  BABNBfl. 

(AiinTme  Court  of  Alabamot.   Jane  94, 18B1.) 
liiiauTiojr  ov  Aonom— Nsw  Fromss. 

1.  A  letter  written  by  a  debtor  after  the  debt 
Is  barred,  which  does  not  mention  the  amount  of 
It,  and  merely  tells  the  creditor,  "if  he  needs 
more, "  to  call  for  It,  and  he  shall  have  It,  does 
not  oonstltute  such  a  promise  as  friU  remove  the 
bar  of  the  statute. 

2.  Nor  Ib  such  a  ^omlse  shown  by  a  letter 
which,  while  it  mentions  the  amount  of  the  debt 
speoifically,  merely  states  that  the  debtor  ex- 
pects 10  pay  In  a  year,  or  proposeK  to  torn  over 
property  to  satisfy  the  debt 

Appeal  from  circuit  court,  Marengo 
county;  W.  E.  Ci.akrk,  Judge. 

This  action  was  brought  by  the  appel- 
lant, as  administrator  of  Andrew  J.  Ama- 
son,  deceased,  and  souehtto  recover  fl,- 
0OU,  alleged  to  t>e  due  Che  estate  of  his  in- 
testate by  the  defendant,  A.  G.  Barnes. 
The  complaint  contained  the  general 
count,  and  also  contained  a  special  eonnt, 
wherein  the  fncts,  showing  that  there  waa 
a  balance  due  the  Intestate's  estate  by 
the  defendant,  were  alleged.  The  de- 
fendant pleaded  the  general  Isnue  and  the 
statute  of  limitations  of  three  and  six 
years.  The  evidence  for  the  plaintiff, 
showed  that  the  said  A  J.  Amason  left 
with  the  defendant,  as  his  agent,  on  the 
16th  day  of  October.  1870,  the  sum  of  90,- 
000;  and  that  the  said  defendant  was 
agent  of  the  said  Amason,  and  paid  out 
from  that  day,  for  and  on  account  of  said 
Amason.  the  sum  of  ^,400.  The  plaintiff 
rented  his  conteutlon  that  the  claim  was 
taken  out  of  the  statute  of  limitations 
upon  thr«e  letters  which  were  written  by 
the  defendant  at  different  times.  Tbedret 
of  these  letters  was  written  on  February 
4,  1882,  to  the  plaintiff's  Intestate,  who 
was  the  uncle  of  the  defendant,  and  In  said 
letter  he  admitted  his  Indetedness  to  said 
Amason,  and  admitted  that  he  had  In  his 
possession  moneys  which  the  said  Amu- 
sun  had  left  with  him.  He  Inclosed  in  said 
letter,  in  response  to  the  request  of  said 
Amason,  New  York  exchange  for  the  sum 
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ot  9300,  and  said  to  talm  therein :  **  If  yon 
do  need  ur  want  more,  call  for  it  without 
heflitatloa,  nnd  yoa  ehall  have  It- "  Tbls 
letter  contained  no  prnmiHe  to  pay  any 
special  aniouut,  and  it  did  not  state  tlie 
specific  amount  of  his  Indebtedness  to  his 
node.  The  next  letter  was  dated  Octo* 
ber  J5, 188^,  and  was  directed  to  Mrs.  Ma- 
ry Watrous,  a  consln  of  the  defendant, 
and  niece  ot  the  plaintiff's  intestate.  This 
letter  was  written  In  reference  to  ber  In- 
terest In  ber  uncle's  estate,  in  which  the 
defendant  stated  tbH  condition  of  the 
estate,  and  also  said  that  he  owed  the  es* 
tate  $1,600  or  f 1,700,  which  he  said  he  ex- 
pected to  pay  within  the  next  12  months 
from  the  date  of  the  letter.  The  next  let- 
ter waa  directed  to  Mr.  Will  Watrous.  hus- 
band of  Mrs.  Mary  Watrous,  and  wasdat- 
ed  September  28,  1883.  This  letter  seems 
to  have  been  written  iu  response  to  a  de- 
mand bavins  been  made  by  the  said  Wat- 
rous of  the  defendant  to  pay  the  amuunt 
due  by  him  to  said  Amaeon's  estate;  and 
Id  the  letter  he  admitted  his  Indebtedness, 
and  proposed  to  turn  over  to  the  heirs  of 
said  Amaaon  one  half  Interest  In  a  large 
and  Tuluable  plantatlop  he  owned.  This 
was  snbstantiatly  all  the  evidence  as 
shown  by  the  bill  of  exceptions.  At  the 
request  of  the  defendant,  the  court  g&ve 
the  greneral  affirmative  charge  In  his  be- 
half. There  was  indpinent  for  the  defend* 
ant.  The  plaintilf  brings  this  appeal,  and 
assigns  the  fi^vInK  of  tiie  general  affirma- 
tive charge  as  error. 

John  C.  Anderson,  for  appellant.  Geo. 
W.  Tdiy/or,  tor  appellee. 

McCi.GLLAN,  J.  It  Is  uncontroverted  In 
thiscase  that  the  defendant  converted  f  1,- 
600  left  in  hia  hands  by  plaintiff's  intestate 
to  his  own  nse  within  one  year  alter  re- 
ceWlnK  it.tn  1N71;  and  It  Is  admitted  that, 
of  the  gross  sum  lelt  with  him,  he  had  re- 
paid tu  plaintiff's  Intestate  all  except  the 
amount  thus  converted.  As  to  thectalm 
now  presented  by  plaintiff  to  that  mon- 
ey, the  statute  of  limitations  b^nn  to 
ran  from  that  time,  and  the  bar  of  the 
statute  was  complete  before  the  payments 
proved  to  have  been  made  in  1882.  Those 
payments  could  not,  therafore,  perform 
any  office  by  way  of  removlUR  the  bar 
Code,  SS  2629;  Aciclen  v.  Hickman,  60 
Ala.  608;  Harwood  v.  Harper,  54  Ala.  659; 
Wright  V.  Paine,  62  Ala.  S40;  McDowell  v. 
Potter,  48  Amer,  Dec.  608,  and  note; 
Campbell  v.  Boggs,  48  Pa.  Bt.  624.  The 
letter  of  February  4, 1882,  from  Barnes  to 
Amason,  Is  laekluflr  In  the  essentials  of  an 
unconditional  promise  to  pay  neitessary 
to  the  removal  of  the  statutory  bar  aU 
ready  perfect,  in  that  it  fails  to  state  the 
amount  ot  Indebtedness,  and  falls  to  net 
forth  a  promise  to  pay  any  sum  certain. 
Its  assurance  to  the  creditor  that,  "if  yoa 
need  or  want  more, call  for  It  without  hes- 
itation, and  yon  shall  have  It,"  not  stat- 
ing the  amount  due  or  how  much  "more" 
would  be  paid  on  demand,  does  not  oper- 
ate as  such  promise  as  will  take  any  sum 
from  under  the  ban  of  the  statute.  As 
was  said  by  the  supreme  court  ot  Pennsyl- 
vania: "There  must  be  a  clear  and  defi- 
nite acknowledgment  ot  the  debt,  a  spec- 
ification of  the  amount  due, or  a  reference 
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to  something  by  which  saeh  amoimt  can 

be  definitely  and  certainly  ascertained, 
and  an  unequivocal  promise  to  pay.** 
Miller  v.  Basehore,  83  Pa.  St.  356;  Landis 
V.  Roth.  lOU  Pa.  St.  621, 1  Atl.  Kep.  49. 

This  leaves  for  consideration,  on  the 
question  whether  the  bar  of  the  statute 
was  removed  by  a  written  promise  ot 
defendant,  the  letters  ot  October  15. 1882, 
and  September  23,  1883,  to  Mr«.  and  Mr. 
Watrous,  respectively.  They  are  certain- 
ly not  wanting  In  acknowledgments  ot 
the  indebtedness,  and  are,  it  may  be  ad- 
mitted, sufficiently  specific  as  to  the 
amount  thereof.  They  express  a  desire 
and  ezpectatiim  to  pay  It.  They  evince  a 
purpose  and  willingness  to  pay  it  af tern 
time.  They  contain  prupositluns  looking 
to  a  settlement  of  It,  at  one  time,  liy  the 
conveyance  of  certain  landed  Interests  to 
the  heirs  of  the  Inteeta  te,  and,  at  anoth- 
er, through  the  satislcwtlou  of  a  claim 
which  had  been  or  would  be  asserted 
against  the  estate.  But  neither  ot  these 
letters  can  be  coostrued  Into  an  nncondl- 
tional  promise  to  pay  the  debt,  nor  Into 
an  acknowledgment  of  Its  existence,  ac- 
companied with  an  unequivocal  expres- 
sion of  a  willingness  to  presently  pay  it, 
from  which.  In  many  Jurlsdicttonsat  least, 
the  unconditional  promise  required  liy 
statute  might  be  Implied.  The  letters  do 
not  import  the  written  absolute  under- 
taking to  pay  the  debt  required  to  a  re- 
moval of  the  Dar  of  the  statute.  Code,  S 
2628;  Scott  v.  Ware.  64  Ala.  174, 185;  Min- 
niece  v.  Jeter,  65  Ala.  222;  Grimball  v.  Maa- 
tm,  77  Ala.  5,'>3;  18  Amer.  ft  Eng.  Unc. 
La  w,  pp.  754-756. 

Thennly  asslgnmentof  error  In  this  cosa 
is  addressed  to  thtt  action  of  tlie  trial 
court  in  giving  the  general  charge  at  the 
instance  of  tlie  defoidant.  The  only  con- 
troversy at  the  trial  was  upon  the  stat- 
ute of  limitations.  The  action  of  the 
court,  in  ruling,  In  effect,  that  the  claim 
brought  forward  by  the  plaintiff  was 
burred,  finds  Justification  In  the  forgoing 
considerations.  But,  if  we  were  ot  a  dif- 
ferent opinion  than  thatannoonced  above, 
yet  we  could  not  reverse  the  judgment 
of  the  circuit  court,  tor  the  reason  that 
the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence;  and  It  would  bo 
our  duty  to  presume.  In  support  ot  the 
trial  court's  action,  that  there  was  other 
evidence  adduced  upon  which  the  affirma- 
tive charge  for  the  defendant  was  proper- 
ly rested.  Affirmed. 


Leruan,  Ddrr  &  Co.  et  al.  v.  Moorb. 
(Supreme  Court  of  AlaJjamti.    June  31, 1891.) 
MoRTOA.eKa— Rbdbmption— Tkndbr. 

1.  Where  partnership  land  has  been  sold  un- 
der a  power  In  a  mortgage,  one  partner,  aftpr 
dissolution,  has  the  right  to  redeem  Ibe  whole, 
after  wbioh  his  rlAhts  and  those  of  the  other 
partner  in  the  lana  mast  be  ad]ndloated  in  a  sep- 
arate action. 

3.  Whore  one  ot  the  parchasras  onder  the 
mortgage  resides  In  the  same  totvn  with  the  mort- 
gagor seeking  to  redeem,  It  Is  no  excuse  for  fail- 
ure to  make  teoder  before  bringing  suit  that  the 
deed  to  such  purchasers  was  not  put  on  record,  bo 
th^  plalDtlft  oonld  not  asoeruln  therenpOD  the 
amount  paid. 
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S.  Nor  is  It  Buoh  aa  eiouse  to  allege  tbat  the 

{Hirchasers  had  leased  the  land  and  given  the 
essees  an  option  to  purchase,  and  that  plaintiff 
was  ignorant  whether  they  had  exercised  this 
Option.  • 

4.  Nor  Is  it  a  saffloient  ezonse  that  one  of  tlio 
porcfaasers  lived  in  a  different  town  from  plain- 
tiff, and  tbat  some  of  the  member*  of  the  flrm  to 
whloli  tbe  land  had  been  leaied  were  non-reei- 
dents. 

Appeal  from  city  conrt  of  MontKomery; 
Thomas  M.  Arrinoton.  JudKe. 

The  bill  in  this  i-ase  was  filed  by  the  ap- 
pellee, JuUn  W.  Moure,  agaiuet  the  appel- 
lantB,  and  prayed  to  be  let  in,  under  tbe 
Btatate.to  redeem  certain  lands  9old  ander 
tbe  power  of  sale  contained  la  tbe  raort- 
sage.  Tbe  lacts  alleKed  !□  the  bill  are 
substantially  as  follows:  The  complala- 
ant  and  11.  J.  Cbanibere  were  owners,  aa 
partners,  on  January  1,  1888,  of  certain 
real  estate  in  the  city  of  Montgomery^and 
on  tbat  day  executed  a  mortKage  to  one 
John  J.  Flowers,  to  secure  an  Indebtedness 
due  blm  from  them ;  that  in  March,  1888, 
the  partnership  wasdlsaolved.its  property 
divided, and  thatChambers  agreed  to  con- 
vey tbe  real  estate  in  controversy  to  the 
eomplniuant,  but  failed  to  do  so;  tbat  on 
the  1st  day  of  February.  1800.  the  said 
note  and  mortKage  were  transferred  and 
asslgneil  by  said  Flowers  to  one  S.  Ro- 
man; that,  on  default  of  the  puymeut  of 
tbe  mortgage  Indebtedness,  the  said  Bo- 
man,  on  the  2lHt  day  of  March,  1890.  in 
(ireenvlUe,  Ala.,  sold  the  property  con- 
veyetl  in  said  mortgage,  at  publie  outcry, 
under  tbe  power  contained  therein,  and 
O.  O.  Nelson  and  W.  J^.  Chambers  became 
tbe  purchasers,  »nr1  were  let  Into  the  poH- 
session  ol  the  same,  but  a  deed  to  tbem 
bad  not  been  putupon  recori],  and  the  com- 
plainant was  unalile  to  state  the  amount 
of  tbe  purchase  money ;  .that  on  the  same 
day  of  their  purchase  tbe  said  Nelson  and 
W.  L.  Chambers  borrowe<l  from  Tubman, 
Burr  &  Co.  the  sum  of  fll.tiOU,  and  execut- 
ed to  them  a  note  for  tbe  said  amount, 
secured  by  a  mortgage  on  tbe  property, 
the  said  note  being  payable  two  years 
after  date;  that  on  the  same  day  said 
Chambers  and  Nelson  leased  tbe  said  prop- 
erty to  Iiebman.  Durr  &  Co.  lor  a  term  of 
two  years,  and  gave  them  a  written  op- 
tion to  purchase  the  same  at  a  price  not 
exceeding  the  amount  of  tbe  loan;  but 
that  the  complalnantdld  uotkoow  wheth- 
er Lehman.  Durr  &  Co.  had  exercised  that 
option^  and  cannot  state  who  Is  the  owner 
of  suld  property;  and  tbat  Liehman,  Durr 
A  Co.  had  made,  or  caused  to  be  made, 
some  material  changes  and  alterations  on 
the  buildings  ou  uatd  property.  The  bill 
th(?n  avers  that  the  complainant  had  not 
made  any  offer'  or  tender  to  redeem  said 
property  t>efore  the  tiltng  of  bis  bill,  and 
as^gne,  as  grounds  for  tbe  failure  to  do 
so,  that  tlie  said  property  had  been  mort- 
gaged to  Lehman,  Durr  &  Co.,  and  an  op- 
tion given  them  to  buy  it,  and  tbat  com- 
plainant did  not  know  whether  they  had 
avalldd  themselves  of  said  option ;  that  W . 
L.  Chambers  being  a  resident  of  Hheffleld, 
Ala.,  and  Nelson  a  resident  of  Montgom- 
ery, Ala.,  he  was  unable  to  make  a  tender 
to  both  of  them  at  the  same  time;  that 
be  had  been  advised  that  -the  tender  would 


be  nnlawful.  because  said  Chambers  aiu* 
Nelson  had  parted  with  the  legal  title  t» 
Lehman,  Durr  &Co.;  and  that  he  could 
not  make  a  tender  to  Lehman,  Durr  ft 
Co.,  because  they  were  not  Che  vendees, 
but  merely  mortgagees;  and,  further, 
cause  two  of  the  firm  resided  In  the  state- 
of  New  Turk.  The  hill  then  offers  to  pay 
to  the  parties  who  may  be  ascertained  to- 
be  entitled  to  It  the  amount  of  the  pur- 
chase money,  with  a  rate  of  10  per  cent, 
interest  per  annum,  and  all  legal  cburgesr 
and  the  value  of  permanent  improvements, 
and  offered  to  pay  the  money  into  court. 
If  no  ordered  by  the  court.  The  bill  makes 
all  of  the  parties,  esccept  the  complainant, 
parties  defendant,  and  prays  that,  on  tbe 
final  hearing,  tbe  compinlnant  be  allowed 
to  redeem  the  entire  property,  and  that 
the  same  be  vested  In  biin  free  from  all 
claim  or  right  of  redemption  on  the  part 
of  said  R.  J.  Chambers ;  that  it  be  referred 
to  tbe  register  to  ascertain  the  amount 
necessary  to  be  paid  to  entitle  tbe  com- 
plainant to  redeem  said  property,  and 
tbat  a  decree  be  rendered  allowing  blm  to 
redeem,  and  directing  to  whom  the 
amount  so  ascertained  to  be  due  shall  be 
paid;  and  that,  upon  the  amount  beins 
paid,  all  tbe  right,  title,  and  Interest  be- 
dlvested  out  of  tbe  partlefi  defeudant  to- 
tbls  suit,  and  that  said  property  be  vest- 
ed in  the  complainant;  and  the  bill  fur- 
ther prays  for  an  Injunction,  restraining^ 
said  Lehman,  Dorr  &  Co.  from  further  al- 
tering or  changing  said  property.  I'be 
biU  also  contains  the  (ceneral  prayer.  Tbe 
defendants  demurreil  to  the  bill,  and  as- 
signed eight  grounds  of  demurrer.  The 
first  ground  is  that  tbe  bill  contains  no- 
equity;  tbe  second,  flftta,  and  sixtb 
grounds  ere  based  on  the  faUure  of  com- 
plainant to  make  a  sufficient  tender  of  tbe 
purchase  money;  the  fourtli  and  elghtb^ 
grounds  are  tbat  the  complainant,  beinfc 
the  owner  of  only  one-half  Intereut  in  the 
property,  was  not  entitled  to  redeem  the 
sume  under  the  statutes  of  this  state;, 
tbe  third  and  seventh  grounds  of  demniv 
rer  are  that  the  complainant  is.  at  most,, 
entitled  to  redeem  only  a  half  interest  1» 
the  property,  whereas  he  seeks  to  redeem 
the  whole  property.  Upon  the  cause  being, 
submitted  on  demurrer,  tbe  chancellor 
overruled  each  and  every  ground  thereiif. 
This  appeal  Is  brought  by  tbe  defendant^ 
and  the  chancellor's  decree  on  tbe  demur* 
rers  Is  assigned  as  error. 

Tutupklns  &  Trf}y,  for  appellants.  Lat- 
ter C.  Smith,  for  appellee. 

McClellan,  J.  The  mortgage,  from  » 
sale  under  which  tbe  present  lilll  seeks  to- 
assert  the  statutory  right  of  redemption, 
was  executed  January  1,  1N8S.  Undei 
then  exlstlog  statntes,  (Code,  $S  187d-18ttl> 
it  was  tbe  settled  doctrine  of  thiN  court 
that  the  right  could  not  be  exenised  by, 
or  rather  did  not  exist  In  favor  of,  an  as- 
signee or  grantee  of  tlie  equity  of  redemp- 
tion. Powers  v.  Andrews,  S4  Ala.  2S9,  4 
South.  Rep.  263:  Aiken  v.  Bridgeford.  84- 
Ain.  295,  4  iiiouth.  Rep.  266;  Association  t. 
Parker,  84  Ala.  29K,  4  South.  Rep.  26B. 
And  the  right  as  then  deHned  by  the  stat- 
ute, and  this  Judicial  construction  of  It^ 
could  not  be  enlarged  or  extended  to  per- 
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•onH  Dot  entitled  to  It.  when  the  mortguse 
vraa  execated  by  sabBnqneDt  le^Blatlon. 
Hence  It  Is  that  the  complainant  cannot 
call  to  \iln  aid  the  provlHlonfi  of  the  attt  of 
Febrnary  27,  18S»,  (Acta  18N8-4<U.  p.  764.) 
conlerrin^  thlB  rl^ht  on  gran  tees  of  the 
equity  of  redemption,  bnt  rnnut  staml  In 
tnis  CBBB  as  if  there  had  been  no  grantor 
«sslg;ument  to  bim  uf  the  interest  of  his 
partner,  Chambers.ln  the  land  now soiif^ht 
to  be  redeemed.  2  Jones,  Mortg.  §  1051; 
BroDHon  v.  Kinsie,  1  How.  311;  Howard 
T.  Bug^t>ee,  34  How.  461,  reversing  Bugbee 
T.  Howard,  82  Ala.  713.  8o  far,  therefore, 
as  It  1ft  sought  to  rest  complainant's  right 
to  redeem  un  the  alleged  dlHsnlutlun  of 
the  partnership  b  tween  blm  and  Chara- 
berA,  to  which,  or  rather  to  the  members 
of  which,  the  land  belonged,  and  the  parol 
division  of  its  property  between  them 
whereby  complainant  was  to  uare  the 
cqnlty  of  redeniptlun  In  tbla  land.  It  can- 
Bot  be  supported.  With  this  considera- 
tion eliminated,  we  have  the  case  of  an 
«trort  by  one  who,  with  another.  tuAd  and 
mortgaged  the  land  a9  a  tenant  In  com- 
mon, to  redeem  the  entire  land  and  all  In- 
terests in  it  from  the  purchasers  at  fore- 
closure sale  for  his  sole  benefit,  the  prayer 
being  that  title  In  solido  be  vested  In  him ; 
and  to  this  end  Cbambera,  as  well  as  those 
idalming  under  or  through  the  foreclosure, 
Is  made  a  party  defendant  to  the  bill.  We 
know  of  no  edjndtcatlon  or  text  directly 
bearing  upon  the  right  of  one  tenant  in 
common,  or  of  one  partner.  It  the  land 
may,  In  equity,  be  conHidered  partnersJiip 
property,  to  redeem  from  such  purchatier. 
We  are,  however,  of  opinion  that  In  this 
«ase  either  of  the  mortgagors  may  exercise 
this  statutory  right.  Each  of  them  la 
manire^tly  a  debtor,  and  so  Alls  that  term 
of  the  Btatote.  Kach  of  them  Is  as  much 
witliln  the  spirit  and  purpuse  of  the  law 
witn  resi>ect  to  a  one-hnlf  undivided  In- 
terest as  If  be  alone  was  concerned  in  the 
premises.  Each  of  them  Is  as  much  enti- 
tled, abstractly  speaking,  to  recover  that 
Interest,  as  if  bis  right  to  do  ao  were  not 
apparently  clogged  by  a  like  Interest  In 
the  other.  Tet  neither  can  recover  only 
the  Interest  to  which  he  Is  ultimately  en- 
titled, because  the  purchaser  has  a  right 
to  insist  npon  payment  of  the  whole 
amount  bid  by  him  with  Interest  and 
charges,  and  it  would  l)e  an  anomaly, 
which  the  law  does  not  contemplate  and 
will  not  tolerate,  to  require  him  to  make 
the  purchaser  whole  in  respect  of  all  he 
bas  expended,  and  the  Inlereet  on  his  out- 
lay, in  consideration  of  the  land,  and  at 
the  same  time  leave  half  that  coittildera- 
tlon  in  bis  hands;  and  because,  further, 
the  statute  Itself  provides  for  and  requires 
the  redemption  of  whatever  Interest  passed 
by  the  foreclosure  sale.  In  this  case  that 
Interest  was  the  entire  fee.  The  complain- 
ant Is  a  debtor  within  the  statute,  as  we 
have  said.  Ho  therefore  has  a  right  to 
redeem.  The  thing,  and  tne  only  thing, 
subject  to  redemption  is  the  Interest  which 
thus  passed.  He,  It  therefore  follows,  has 
a  right  to  rtKleem  the  entire  fee.  Any 
other  conclusion  would  not  only  offend 
the  manifest  spirit  of  the  statute,  but  do 
violence  to  its  letter.  But  the  effect  of 
■neh  redemption  Is  nut  to  vest  anabsolate 


indefeasible  title  In  severaltj  In  the  re* 
demptioner.  It  is  for  the  benefit  of  him- 
self, and  upon  certain  conditions  of  Ills  co- 
tenant.  It  leaves  in  the  latter  u  right  tu 
rehabilitate  Ills  own  title  tij  a  one-hatf  un- 
divided Interest  by  contrlbntAng  a  muiety 
of  the  sum  paid  for  redemption*  with  in- 
terest and  lawful  charges,  on  the  same 
principles  as  obtain  with  rettpect  to  the 
exercise  of  the  right  of  redemption  before 
foreclosure  under  like  circumstances. 
Whether  the  co-tenant  has  assigned  bis 
original  equity  of  redemption  to  the  com- 
pialnantso  asthatheconldnot  Insiatapon 
his  right  to  contribute,  and  thereby  be 
reinvested  with  title  to  an  undivided  In- 
terest in  the  land,  is  a  question  which 
could  only  arise  when  he  takes  steps  to 
that  end.  The  present  bill  Is  bad,  in  our 
opinion.  In  that  It  seeks  to  have  that  issue 
determined  In  advance  of  any  election  on 
the  part  of  Chambers  to  assert  any  aneta 
right,  and  In  the  absence  of  any  effort  on 
his  part  In  that  behalf;  and  this,  too, 
when  the  real  contest  Is  with  partlee 
—those  claiming  onder  theforeclosure  sale 
—who  are  In  no  wlseconcemed  In  thesettle- 
ment  between  complainantandCbauibers. 
There  Is,  however,  no  assignment  of  de- 
murrer which  goes  to  this  tntlrmlly.  The 
action  of  the  chancellor  In  overmllng  the 
third,  fourth,  seventh,  and  eighth  assign- 
ments of  demurrer  is  in  consonance  with 
the  view  above  expressed,  and  free  from 
error. 

The  second,  fifth,  and  sixth  assignments 
of  demurrer  are  addressed  to.  and  chal- 
lenge, the  sufitcleney  of  the  facts  alleged  In 
that  regard  to  excuse  complainant's  fail- 
are  to  make  the  tender  required  byseetlon 
1881  of  the  Code  before  invoking  the  aid  of 
the  chancery  court.  These  assignments 
were,  In  our  opinion,  well  laid,  and  abuuld 
have  been  sustained.  The  statute,  oar 
decisions  under  It,  and  every  reason  ob* 
talnlng  In  tlie  preniises,  conspire  to  the  re- 
qnirement  that  a  tender  shall  In  all  cases, 
where  It  Is  practicable,  be  made  before  the 
party  from  whom  redemption  Issongbt  Is 
put  in  such  default  as  will  Justify  his  being 
subjected  tn  the  trouble,  annoyance,  costs, 
and  expenses  of  litigation ;  the  theory  be- 
ing that  he  Is  entitled. asot  alisuluteright. 
In  the  first  instance,  to  t>e  afforded  an  op- 
portunity to  avoid  all  this  by  doing  what 
the  law  presumes  hen  ill  do  In  all  cases 
where  redemption  may  be  ultimately  com- 
pelled by  suit,  and  allow  redemption  with- 
out a  resort  to  the  courts.  Spoor  v.  Phil- 
lips, 27  Ala.  ld:l;  Camp  V.  Simon.  34  Ala. 
128;  Stocks  v.  Young,  67  Ala.  841;  Carlin 
T.  Jones,  55  Ala.  624;  Cramer  v.  Watson, 
73  Ala.  127. 

The  facts  put  forward  la  this  case  as 
going  to  excuse  complainant's  faUnre  to 
make  a  tender  are  of  three  classes.  First* 
It  Is  alleged  that  the  foreclosure  sale  was 
made  at  Greenville;  that  the  purchaser's 
deed  thereunder  has  not  been  put  to  rec- 
ord ;  and  iience  complainant  did  not  know 
the  price  paid,  and  could  not.  therefore, 
know  the  amount  to  he  tendered.  Itla.in 
the  second  place,  averred  that  soon  after 
this  sale  the  purchasers  thereat  mort- 
gaged the  land  to  Lehman,  Bnrr  &  Co.; 
also  leased  It  to  them ;  and  also  gave  that 
firm  an  option  topurcbase  tbesame;  that 

Digitized  by  Google 


Ala.) 


CRAFT  V.  SUMMEBSELL. 


593 


cumplainant  did  not  know  whether  this 
i>ptlun  hud  been  exeriMsed  by  Lehman, 
Durr  &  Co.,  and  for  thiH  reaaon,  aa  well  as 
because uf  uald  murt^t^.he  did  notknow 
to  whom  a  tender  should  beiuade.  It  ap< 
pea  red  that  Nelsou,  one  of  the  two  par- 
chaaers,  resided  tn  Mont^comery,  where 
complainant  alsnreslded;  that  Chambers, 
the  other  parchaser,  resided  iu  Alabama, 
thuugh  nut  In  MuntKunierj;  and  that  the 
firm  of  Lehman,  Durr  &  Co.  did  business 
in  Montgomery,  and  some  raerabera  of  it 
resided  there,  but  that  two  of  that  firm 
lived  In  New  Torfc  city;  and  these  fautn, 
as  to  the  places  of  residence  ut  the  parties, 
are  relied  on  as  a  third  reason,  luHttfylDs: 
the  failure  to  make  a  tender.  The  gist  of 
the  Untt  two  ejLCUses  alleged  Is  a  want  of 
knowlf^lge  on  the  part  of  the  complain- 
ant. Yet  he  arers  facts  demonstrating 
tliHt  all  necessary  InformatifMi  as  to  the 
amount  to  be  tendered,  and  aa  to  the  per- 
sons to  whqm  the  tender  should  be  made, 
was  tn  the  puaseeslon  of  persons  living  In 
the  same  town  with  him,  and  he  fails  to 
aver  any  effort  on  his  part  to  gain  this  in- 
formation. Not  only  sn,  but  there  was  a 
duty  resting  on  these  persons  to  impart 
this  information  to  him.  and  thnpresump- 
tlon  la  that  they  would  have  done  so. 
Had  heappHed  toKelson.aon  constat  bnt 
that  be  woDld  have  had  no  dltflcultyln  bu- 
Infc  advised  of  the  sum  paid  by  him  and 
Chambers  at  the  foreclosure  sale,  and  also 
whether  Lehmian,  Durr  &  Co.  had  txer- 
cltied  their  optioo  to  purchase  the  land 
from  hiiD  and  (^bambers,  and  thus  have 
known  whether  to  make  thetender  toNel- 
Bon  and  Chambers,  or  to  Lehman,  Durr& 
Cu.  It  Is  to  bepreaqmed.  alao,  that  Homan, 
who  foreclosed  the  mortgage,  would  have 
informed  him  of  the  sum  paid  at  fore- 
closure sale,  and  that  Lehman,  Durr  &  Co. 
would  have  advised  him  whetherthey  had 
purchased  under  their  option.  He  knew 
quite  pnough,  as  his  bill  demonstrates,  to 
pnt  blm  <>D  inquiry,  and  point  ont  to  hira 
the  Buurceaof  informatlou  as  to  every  fact 
net^esaary  to  enable  him  to  make  an  ade- 
quate tender:  and  we  cannot  doubt  but 
that  It  was  his  duty,  and  essential  to  the 
sufficiency  of  the  excuse  tor  falling  to 
make  tender,  to  have  prosecuted  the  Inqui- 
ry.and  Bought  the  iutnrraation  from  these 
sources.  Lehman  v.  Collins,  6d  Ala.  1^. 
He  made  no  Inquiry,  and  now  relies  upon 
i^nuraocH,  which  la  the  result  of  his  own 
palpable  laches,  to  Justify  hfs  failure  to 
afford  the  defendants  an  opportunity  to 
avoid  this  lltlgatluu  by  doing  uf  their  uwn 
motion  th'nt  to  which  he  now  seeks  to 
coerce  them.  The  excuse  pre<licated  ou 
the  facts  that  the  purchasers  lived  at 
different  places  in  the  state  Is  equally  In- 
Bufflctent.  It  la  to  be  asaomed  that,  had 
an  effort  been  made  to  that  end.  they 
could  have  been  gotten  together  either  In 
person  or  by  representation,  and  no  euch 
effort  IB  alleged.  Nor,  assuming  that  £^h- 
man,  Durr  &  Co.  were  the  persons  to 
whom  the  tender  should  have  been  mttde, 
iB  the  fact  th  a  t  certain  mein  bers  of  tha  t  firm 
were  non  residents  any  reason  why  a 
valid  tender  could  not  have  been  made  to 
the  firm  through  Ita  resident  members. 
The  excuses  averrpd  are  wholly  Insuffl- 
dent,  and  the  decree  of  the  city  court  In 
T.9iH>.no.  18—38 


equity,  overruUngthedemurrers  addressed 
to  this  infirmity  of  the  bill,  must  be  re- 
versed. A  decree  will  be  here  entered  sus- 
taining those  grounds  of  demurrer,  allow- 
ing 30  days  for  amendment  of  the  bill  in 
this  reE&rdi  and  remanding  the  cause. 
Rereraed,  rendered  In  part,  and  remanded. 

Gloftok,  J.,  not  Bitting. 


Grapt  et  al.  r.  Suhbkebbbli.. 

(Supreme  Ccymt  of  Alabama.  Jane  31, 1891.) 
Garnishment — What  Subject  to — Ubdbbs. 
Orders  oa  the  city  olerk  tor  wages  fflveti 
by  a  pollcemaQ  to  a  third  person  do  not  constl- 
tate  such  a  demand  In  tlie  latter's  favor  against 
the  clerk  as  is  subject  to  samishment,  Uiougli  it 
has  been  the  habit  to  deliver  the  checks  for  po- 
licemen's wage*  to  the  payee  of  such  orders. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Sehhbs,  Judge. 
ThlB  was  a  gamlahment  suit  that  arose 

as  follows:  The  appellants,  Cratt  &  Co., 
brought  an  action  agalust  tlie  defendant 
Charles  U.  Btistwick,aud  caused  a  writ  of 
garnishment  to  be  served  upou  the  appel- 
lee, John  F.  SummerseU,  citing  him  to  ap^ 
pearandanswer  as  garnishee  lu  saidcauHe. 
Iu  the  said  action  against  Bostwtek  as  de- 
fendant the  plalntiflH  recovered  a  ludg- 
ment.  In  the  reupimif*  to  the  writ  of  gar- 
nishment the  said  Kummereell  filed  a  writ- 
ten answer,  denying  all  Indebtedness  to 
tbe  defendant.  Thereupon,  In  response  to 
the  plaintiff]^'  motion,  the  garnishee  was 
cited  to  appearand  answer  oraily,  which 
he  did  on  the  16th  day  of  January,  iH'.nt. 
Said  oral  answer  of  the  garnishee  shows 
that  be  was.  at  tbe  time  of  the  service  of 
the  garnishment,  for  some  time  prior 
thereto,  and  is  now,  clerk  of  the  city  ot 
Mobile,  and  that  as  such  clerk  it  is  his 
duty  to  countersign  and  dfllver  to  the  po< 
llcemen  of  the  said  city  checks  iu  their 
tnvor,  which,  when  paid,  are  In  payment 
as  theirwageB  as  such  officers;  thatlt  has 
been  the  custom  for  many  years  for  the 
clerk  of  the  city  of  Mobile  to  receive  and 
i-ecord  orders  given  by  Che  several  police- 
men of  the  city  of  Mobile  to  third  perHona 
for  the  collection  ot  their  wages;  that 
when  such  orders  are  given  It  has  been  the 
custom  of  the  clerk  of  the  city  of  Mobile 
to  turn  over  the  checks  belonging  to  euch 
policemen  to  the  party  In  whoee  favor 
Buch  orders  were  given;  that  after  the 
service  of  the  garnish  mentln  this  case  two 
policemen  of  the  said  city  gave  orders  to 
the  defendant  Boat  wick,  which  were  pr^ 
senteil  to  the  garnishee  as  clerk  of  the  city 
of  Mobile;  and  that  upon  the  presenta- 
tion of  these  orders  the  garnishee,  ttcting 
as  the  clerk  of  the  aald  city,  delivered  to 
the  defendant  B\istwick  the  two  checks 
belonging  to  the  said  policemen.  There 
was  nothing  in  the  answer  tending  to 
show  that  such  checks  had  any  actual 
value,  nor  upon  whom  they  were  drawn, 
nor  that  they  were  ever  paid.  These 
checks  were  payable  on  their  face  to  the 
several  policemen  or  bearer.  Thei-e  was 
nothing  further  in  the  answer  tending  to 
show  any  Indebtedness  on  the  part  of  the 
garnishee  to  the  defendant,  nor  the  exist- 
ence of  any  contract  between  them,  nor 
the  poaseBBlon  of  the  property  by  the  gar- 
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nlahee  belonfflnK  to  the  defendant.  Upon 
the  conteet  ol  the  answer  of  the  sarnUhee 
filed  by  the  plalotiff  Issue  was  made  up, 
and  upon  the  trial  by  the  court,  without 
the  intervention  of  a  Jury,  the  court  ren- 
dered Judsment  for  the  garnishee.  Upon 
the  plaintiffs*  motion  fur  a  Jadffment 
against  the  sarnishee  the  court  urerraled 
the  rautlon.  Upon  the  motion  ul  the  gar- 
nishee to  be  discharged,  the  cunrt  {^ranted 
the  motion  and  dlHcharged  him.  During 
the  contest  of  the  answer  of-the  fcarnlshee, 
and  trial  of  the  issue  thereunder,  there 
were  several  rallnfcs  of  the  conrt  upon  the 
evidence,  'whlfli  were  excepted  to  by  the 
plalntitf:  bat  the  opiiilnn  In  this  case  ren- 
ders It  unnecessary  to  make  a  statempnt 
of  thpm.  Tbta  appeal  is  prosecuted  hy  the 
plaintiffs,  and  the  several  ruHnf^e  of  the 
lower  (*oDrt  are  asslKued  as  error. 

OregoTy  L.  &  H.  T.  amlth.  for  appeU 
laiit^.   Wm.  E,  Klcbardsoa,  for  appellee. 

StroNB,  C.  J.  The  demand  souKht  to  be 
reached  by  the  procesn  ol  f^arnlshment  is 
not  such  a  claim  as  the  debtor,  the  defend- 
ant In  this  srarnishmeut  proceeding,  conid 
ret-over  from  the  garnishee  in  debt  or /n- 
dfhitatuB  assumpsit.  The  ffarnishee  was 
Therefore  rightfully  discharged.  Banlc  v. 
Miller,  77  Ala.  1(18;  Henderson  v.  Insur- 
ance Co.,  72  Ala.  82;  Godden  v.  Plereon,  42 
Ala.  370;  Teague  t.  Le  Grand.  85  Ala.  49U, 
6  South.  Rep.  287.  Furthertnore,  the  prop- 
erty which  the  garulHhee'a  answer  dls- 
cloHed  he  had  in  his  posseRslon  were  checks 
or  choses  iu  action  which  are  not  subjects 
of  Karnishment.  Levlsohn  v.  Waganer.  76 
Ala.  412;  Marnton  v.  Carr.  16  Ala.  332; 
Jones  v.  Norrla,  2  Ala.  528;  Drake,  At- 
tachm.  S  481,  note  6.  These  rlewa  render 
uniieccBSary  a  consideration  of  the  rulingn 
on  The  evidence.  If  there  wan  error  thei-e- 
In  It  waa  error  without  injury.  Affirmed. 


Waileb  t.  Hownorr. 

(Supreme  Court  of  Alabama.  June  24, 1891.) 
**Sale  asi>  Rbtobs"— Riohts  of  Skllbb. 
A  contract  reolted  that  In  oonsld^ntion  of 
$100  plaintiff  delivered  to  defendant  certain  op- 
tions therein  described  upon  consideration  that  if 
defendantshould  payplaiutifl  a  oamed  sum  with- 
in 20  days  all  plaintiff's  ri^ts  In  the  property 
shunld  accrue  to  defendant,  and  that  defendant 
obligated  himself  to  pay  plaintiff  this  snm  or  to 
return  the  options,  wnich  had  been  duly  in- 
dorsed to  him,  within  SO  days.  Held,  that  this 
was  not  a  contract  of  "sale  and  return"  so  as  to 
give  plaintiff  an  absolute  right  to  the  purchase 
money  on  defendant's  failure  to  pay  it  within  the 
20  days  or  to  return  the  options  In  80  days. 

Appeal  from  circuit  coart.  Bibb  connty ; 
Jnii.N  MooBB.  Judge. 

This  action  was  brought  by  the  appel- 
lant, W.  E.  Wallet),  against  the  appellee,  A. 
P.  Howlbon,  and  was  founded  upon  a 
contract  which  Is  set  out  at  length  In  the 
opinion.  Tliere  were  originally  lour 
counts  In  the  complaint.  The  first  count 
Bunght  to  recover  nnder  the  stipulations 
In  the  contract  which  were  set  out  at 
length  In  tho  said  count,  and  the  third 
count  base<l  its  recovery  upon  the  con- 
tract, alleging  that  the  stipulations  had 
not  been  compiled  with.  The  second  and 
fourth  counts  were  stricken  from  the  com- 
plaint. The  defendant  demnrred  to  the 


first  count  on  the  ffronnd  that  It  does  not 

state  facts  sufficient  to  constitute  a  cause 
of  action.  In  that  such  sale  conld  not  t  e- 
come  absolute  by  the  failure  to  retnrn  the 
options  within  30  days.  The  defendant 
demurred  to  the  first  and  third  counts, 
conjointly,  on  the  grouud  that  the  facta 
stated  in  naid  counts  are  Insafficlent  In 
law  to  sustain  the  legal  conclusions  al- 
leged and  set  forth  therein.  Upon  the 
court's  sustaining  the  demurrers  tn  the 
first  and  third  counts  the  plaintiff  refused 
to  plead  further,  and  Judgment  w&^  ren- 
dt^red  for  the  defendant.  This  apiJoal  Is 
prosecuted  from  said  Judgment;  and  the 
rulings  of  the  conrt  on  the  demarrers  and 
the  rendition  of  the  Judgment  are  as- 
signed as  error. 

Pettus  (fi  PffttuBy  for  appellant.  Lea  A 
Bell,  for  appellee. 

CoLRMAN, J.  Appellant,  Wallea, brought 
suit  to  recover  910,000  upon  the  following 
written  contract:  "Thia  Indenture  wit- 
nesfleth  that  for  and  In  couslderatlon  of 
one  hundred  dollars  In  hand  paid,  the  re- 
celi)t  of  which  la  hereby  acknowledged, 
Win.  E.  Wall,  a  has  delivered  Allen  P. 
Howlson  the  following  mineral  right  or 
options  to  land,  viz.:  N.  C.  Blake,  A.  F. 
Bluke,  and  M.  J.  Blake  to  two  hundred 
and  twenty  aci'esotland;  P.  Wallace.  U. 
Wallace,  and  M.  P.  Wallace  to  two  hun- 
dreil  and  twenty  acres;  M.  P.  Wallace, 
eighty  acres;  John  Lowery  and  Jane  £. 
Lowery  to  two  hundred  and  twenty 
acres;  F.  S.  Llghtsey.  two  hundred  acres, 
—said  mineral  rights  all  in  the  county  of 
Bibb  and  state  of  AlabHnia.— upon  con- 
sideration that  il  the  said  A.  P.  Howtson 
or  hiu  assigns  shall  pay  or  cause  to  be 
paid  to  said  Wni.  E.  Walles  the  aum  ot 
ten  thousand  didlam  (flO.OOU)  within 
twenty  days,  then  all  the  rights  which  are 
[H>asesHed  by  said  Wailes  byreasim  of  said 
option  shall  accrue  to,  and  said  options 
become  the  property  of,  said  A.  P.  Howl- 
Kon  or  his  assigns;  the  said  Walles  i.i  no 
wise  iieing  responsible  fnr  warrants  <il 
titles  or  further  payment  to  formeruwners 
or  landlords;  and  the  said  A.  P.  Huwl- 
son  hereby  obligates  himself  to  pay  to 
Waile«  the  sum  ot  ten  thousand  dollars,  or 
to  return  to  said  Walles  the  within  de- 
scribed options  within  thirty  days  from 
this  date."  Dated  "January  Slst,  18S7.* 
The  declaration  sets  out  tlie  contract  la 
full,  and  avers  "that  eaid  five  options 
named  In  aald  contract  sued  on  were  dniy 
transferred  by  Indorsement  on  the  back  nf 
each  of  the  said  options  by  the  plaintiff 
and  delivered  to  the  defendant  on.  to-wlt. 
the  31st  of  January,  lS87,and  that  said  de- 
fendant failed  to  return  the  said  options 
so  transferred  tu  him  to  the  plaintiff  with- 
in thirty  days  from  the  date  of  the  con- 
tract," etc.,  "  whereby  tlie  obligation  to 
pay  ten  thousand  dollars  became  and  Is 
absolute."  etc.  There  are  two  counta  to 
the  complaint,  but  both  raise  substantial- 
ly the  same  legal  proposition.  The  court 
sustained  a  demurrer  to  the  complaint, 
and,  the  plaintiff  declining  to  amend,  nnal 
Judgment  was  rendered  lor  the  defendant, 
and  the  cause  waa  appealed  to  this  court. 
The  contract,  the  toundatUm  of  the  suit, 
being  tn  writing,  its  eonstractlon  la  a 
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matter  of  law  tor  thecoart.  In  cnniitni- 
iag  a  contract  tbe  court  sboold  endeavor 
aa  far  as  pufmlble  tu  fflvp  force  and  effect 
to  ever;  material  stipulation,  covenant, 
and  condition  exprewed  In  tbe  wrltiugs. 
It  is  inelated  by  appellant  tbat  tbe  con- 
tract Is  one  of  "sale  or  return. "  The  bar- 
iCain  called  "sale  or  return "  bas  been  de- 
fined to  be  a  "aale  witba  rlKht  on  tbe  part 
of  tbe  boyer  to  return  the  fcooda  at  his  op- 
tion within  a  apeclfled  time,  or,  when  no 
time  is  8i>eclfled,  wltbln  a  reasonable 
time."  Moss  v.  Sweet.  16  Q.  6.  4U8;  BenJ. 
SaleH,$442.  To  make  a  bargain  ofealecr 
return  "  It  is  indlspeuRable  that  there  be  a 
sale.  As  a  federal  proposition.  In  order 
to  constitute  a  sale,  there  must  tw  a  deliv- 
ery of  the  tblnff  sold,  with  the  Intention  of 
pMsIng  the'*title."andltlBcontended  that 
tbe  iDdorsement  of  tbe  options  at  the  time 
of  their  delivery  were  Intended  to  and  did 
pans  the  legal  title  to  the  transferee,  and 
constituted  a  baivsin  ut ''sale"  uud  "re- 
turn," leaving  in  the  grantor  the  option 
to  return  within  80  days.  Mr.  Story  lays 
down  tbe  rule  that  in  "all  cases  where 
credit  Is  not  given,  or  where  tbe  delivery 
Is  not  intended  by  tbe  parties  to  be  abso- 
lute, a  mere  parting  with  the  goods  wiU 
not  of  itself  cuDstltate  an  absolute  deliv- 
ery." Htory,  Cent,  S  1026.  The  written  In- 
dorsements of  the  options,  without  con- 
dition,  passed  the  title,  and  it  the  trans- 
feree, with  the  evidence  of  ownership  and 
title  in  bis  possession,  had  sold  the  op- 
tion to  third  Innocent  parties  for  a  valua- 
ble consideration,  no  doubt  tbe  purchasers 
would  iMt  fully  protected ;  but  the  princi- 
ples nf  law  applying  for  the  protection  of 
Innocent  third  persons  cannot  be  Invoked 
by  a  grantee  against  bis  grantor.  As  be- 
tween the  grantee  and  grantor,  their  re- 
Rpectlve  rights  df  pend  upon  the  contract 
between  them,  tind  the  contract  must  be 
no  construed  as  to  effectuate  tbe  Inten- 
tion. 

(.'onstrulng  the  contract  as  between  the 
parries  themselves,  do  the  Indorsements, 
when  construed  with  the  agreement, 
show  a  sale  and  delivery  of  tbe  mineral 
right  and  options  lor  91O.00O,  wblch  tbe 
purchaser  had  the  option  to  annul  or  re- 
scind upon  condition  subsequent  by  a  "re- 
turn," or  do  tbey  show  that  the  payment 
of  the  910,000  was  a  condition  precedent 
tu  a  sale,  and  that  the  transfer  was  sub- 
ject to  the  condition?  It  the  Vl  0,000  was 
the  agreed  price  of  tbe  mineral  rights, 
and  tbe  sale  was  concluded  at  tbat  price, 
tbe  qnestlon  arises,  for  what  ronsldera- 
tloD  was  tbe  9100  In  cash  paid?  If  tbe 
parties  Intended  the  transaction  to  be  a 
bargain  o(  sale  by  wblch  tbe  title  pasHed, 
what  force  and  effect  Is  to  be  given  to  the 
following  provisions  of  tbe  contract: 
"For  and  In  consideration  of  one  hundred 
dollars  In  hand  paid,  Wm.  E.  Walles  has 
delivered  tbe  following  mineral  rights  or 
options  to  land,  vli.,  •  •  •  upon  con- 
dition tbat  If  tbe  said  A.  P.  Howlson  or 
hla  assigns  shall  pay  or  caose  to  be  paid 
to  the  said  Wra.  E.  Walles  the  sum  of  ten 
thousand  dollars  wltbln  thirty  days,  then 
ail  the  rights  which  are  possessed  by  said 
Walles  by  reason  of  said  option  shall  ac- 
crue to,  and  said  options  become  the  prop- 
erty of,  said  A.  P.  HowiBon. "   There  can 


be  no  donbt  tbat  this  provision  of  tlie 
contract  makes  tbe  puymentof  the  money 
a  condition  precedent,  and  as  between 
the  parties  a  sale  of  tbe  mineral  right  and 
options  were  not  Intended  until  Its  pay- 
ment, for  It  Is  expressly  provided  that 
"then"  (upon  the  payment  ot  910.000)  the 
mineral  rights  shall  become  the  property 
of  Howlson.  The  payment  of  9100  was  a 
snfflclent  consideration  to  uphold  tbe  pur- 
chase of  the  option  tor  20  days,  and  dur- 
ing tbat  time  Walles  could  not  revoke  or 
rescind  the  offer  of  sale.  During  the  20 
days  It  was  optional  with  Howlson  ei- 
ther to  purchase  tbe  mineral  riglit<a  by 
paying  the  910,000,  or  decline  the  piir- 
cbase.  He  had  paid  9100for  thlsprivllege. 
A  mere  failure  alone  to  pay  within  20 
days  terminated  his  optional  rights,  and 
Walles  then  could  bave compelled  litm  to 
deliver  up  the  option  contract.  It  did  not 
require  a  "return"  to  Invest  this  right  In 
Walles.  The  coniplalut  avers  thecontract 
was  signed  In  duplicate.  The  contract 
nowhere  uses  the  word  "Bale,"  or  any 
term  or  statement  of  facta  equivalent  to 
a  sale.  Thectmtract  says,  "delivered  the 
following  mineral  rights."  Tbe  Indorse 
meats  on  the  option  show  that  tbe  legal 
title  passes;  not  by  the  contract  alone, 
but  In  cfmnectlon  with  and  by  the  in- 
dorsement. Construing  tht^  con  tract  and 
the  transfer  by  indorsement  as  If  the 
transfer  was  Incorporated  in  thecontract 
instead  of  being  separntcly  made,  and  It  Is 
clear  the  parties  did  not  Intentl  by  the 
transaction  that  tbe  title  to  tbe  mineral 
rights  aud  options  should  pass  so  as  to 
make  It  a  sale  except  up<m  the  payment 
of  [he  910.000  as  a  condition  precedent,  and 
which  understanding  and  intention  would 
prevent  the  transaction  from  t>elng  a  bar- 
gain of  "  sale  or  return."  The  obligation 
to  pay  910,000  or  return  tbe  options  wltb- 
ln 9A  days  did  not  extend  the  time  wltbln 
which  Howlson  had  the  option  to  pur- 
chase. Tbe  agreement  had  definitely  fixed 
thlB  time  at  20  days,  and  there  is  no  pro- 
vision for  an  extension  of  the  20  days  to 
RO  days.  The  intention  of  the  parties  to 
thecontract  Is  not  clearly  expressed  in  the 
latter  clause,  but  all  that  precedes  it  Is 
easily  understood,  and  free  from  uucer- 
talnty.  The  rnle  In  constralng  cimtracts 
is  not  only  to  examine  tbe  mode  In  which 
tbe  contract  is  expressed,  but  to  consider 
the  Intention  of  the  parties,  the  subject- 
matter,  and  the  object  Intended  to  be  ac- 
complished, and,  if  not  clearly  expressed, 
ills  permissible  to  look  at  tbe  ett^tur 
result  ol  different  constructions  with  a 
view  of  ascertaining  Its  Intent,  (Williams 
V.  (Clover,  66  Ala.  fttO;  3  Brick.  iHie.  148,  8 
101;)  and  all  Its  parts  should  be  so  con- 
strued as  to  give  to  each  effect  and  validi- 
ty. (Comer  v.  Bankbead,  70  Ala.  136;)  and 
In  case  of  "contradlctlun,  ambiguity,  or 
uncertainty"  it  Is  permissible  to  supply 
or  reject  words  to  carry  Into  effect  tbe 
reasonable  Intention  of  the  parties,  (Boy- 
kin  V.  Bank,  72  Ala.  270.)  The  contract 
cannot  be  construed  as  extending  the  offer 
to  sell  for  30  days,  or  that  tbe  transler 
and  delivery  of  tbe  mineral  rights  and  op- 
tions was  Intended  CO  operate  as  a  sale, 
without  tbe  payment  ol  910,000  as  a  con- 
dition precedent,  or  that  tbe  transaction 
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was  a  bargain  of  "sale  or  return."  with- 
out uvertbruwing  and  diBreKardlnjr  the 
cluarly  ezprcHaed  meaulng  aod  words  of 
the  agreement.  Looking  at  the  entire 
cuntract  we  ai-p  aatlBfled  that  the  parties 
never  intended,  and  tbe  contractte  not,  an 
abHulut«  promise  to  pay  910,000  as  a  bar- 
gain of  "sale  or  return, "  or  as  ilqaldated 
damages  tor  falling  to  return  the  options 
within  30  days. 

There  Is  no  count  In  the  complaint  as 
amended  whk'h  requires  a  farther  con- 
Btrnctlon  of  the  contract.  The  count  to 
recover  compensation  as  damages  for  a 
breach  of  the  contract,  coantlng  upon  the 
covenant  as  a  penalty,  was  stricken  out. 
and  thereby  eliminated  thatqaestlon  from 
thu  pleading.  See  Hooper  v.  Railroad 
Co.,  G!)  Ala.  585.  The  demorrer  to  the  com- 
plHint  was  well  taken,  and  properlT  sas- 
talned. 


Mooa  T.  GSPALLA. 

(Supreme  Court  of  AUibama.  June  94,  UBL) 

IxTOXiCATiNO  LigcoRS— Salb  without  Liobhss — 

CONBTBUOTIOK  OF  BtATDTB. 

1.  Undw  Code  Ala.  1876,  %\  m,  «M,  deolartng 
It  DDlantul  to  ragsse  in  tbe  tnuineaB  of  seUlng 
iiqnon  without  a  license,  a  Mie  witbm^  ft  li- 
ceoae  is  void,  although  the  sUtote  neither  axr 
pressly  so  provides  nor  Impoaes  a  penalty  for  anoh 
a  sale. 

2.  Code  Ala.  188fi»  1 881)9,  providioR  that  "any 
person  who,  after  the  IStb  of  Janaary  In  any 
year,  engagfes  in  or  carries  on  any  business  for 
which  a  license  is  required,  without  first  having 
taken  out  such  license,  muse  on  conviction  be 
fined  three  times  the  amonntof  tbe  state  UoeoBe," 
does  not  authorise  one  to  engage  in  such  tiusiness 
prior  to  Janaary  Uitb  without  a  llceose. 

Appeal  from  clrcalt  coort,  Uoblle  comi- 
ty; W.  E.  Olakkr,  Judge. 

Action  by  Isaac  B.  Mnog  against  Joseph 
Espaila,  Jr.,  administrator  of  tl>e  estate 
of  John  Hannon,  deceased,  to  recover  fur 
liquors  sold.  Judgment  for  defendant. 
Plaintiff  appeals.  Afflrmsd. 

WiUiaia  B.  Btebardaon,  for  app^ant 
Overull  &  Beetor,  for  appellee. 

Coleman,  J.  PlBlntlfl'H  snit  was  upon 
an  account  for  eo«>dH  Bold  to  defendant's 
Intestate  on  the  12th  day  of  .1annary,1SM5. 
After  pleading  the  general  issne  and  other 
pleas,  for  a  further  plea  the  defenilant  an- 
swered that  tbe  eonslderatton  of  tlie  claim 
was  three  barrels  of  wnlsky  sold  to  dv- 
fendaut's  Intestate  by  plaintiff's  assignor. 
B.  Moog,  who  waft  at  the  time  of  the  sale 
engaged  in  tbe  business  of  wholesale  deal- 
er In  liquors,  and  did  not  have  a  license  to 
sell  liquors,  either  as  a  wholesale  or  retail 
dealer  In  liquor,  and  that  the  sale  or  con- 
trnct  was  void.  The  plaintiff  demurred 
to  tbe  plea  upon  the  groands  that  thficom- 
plalnt  averred  that  the  sale  was  made  on 
the  12th  day  of  January,  and  by  law  he  waa 
allowed  to  tbe  15th  day  of  Jannai?  to  take 
out  his  license.  The  demorrer  was  over- 
ruled, and  plaintiff  replied  to  the  plea,  set- 
ting up  the  aanie  facts  raised  by  the  de- 
niuiTer.  For  a  farther  replication  the 
plaintiff  replied  that  B.  Moog,  the  vendor, 
Intended  to  take  ont  a  license  as  a  whole* 
sale  dealer  in  liqoors,  but  before  the  16th 
day  of  January  his  entire  stock  of  goods 
was  levied  npon  by  attaching  creditors. 


which  destroyed  blshasiness.and  prevent- 
ed him  from  getting  his  license.  The  de- 
fendant's demurrer  to  these  replications 
having  been  snstalned,  the  plaintiff  de 
ctlned  to  plead  further,  and  tbe  court  rot* 
dered  Judgment  for  the  defendant. 

The  sale  of  llqnor,  If  the  facts  stated  In 
defendant's  plea  were  true,  and  which 
both  tbe  demurrer  and  plaintiff's  replica- 
tion admit  to  be  true,  was  prohibited  by 
statute,  and  unlawrul.  Stsctions  490.494, 
Code  1876.  See  division  8.  In  Shippey  v. 
£a8twOf>d,  0  Ala.  200.  It  was  declared  that 
"it  had  been  repeatedly  determined  that 
a  penalty  Inflicted  by  statute  upon  an 
offense  implies  a  prohibition,  and  a  con- 
tract relating  to  it  Is  void,  although  the 
statute  may  not  expressly  declare  the  cou- 
tract  tobeviiid."  And  In  McGeheev.  Lin  1- 
say,  B  Ala.  16,  the  court  held:  "It  la  not 
necessary  that  a  statute  should  impose  a 
penalty  for  doing  or  omitting  to  do  some- 
thing In  order  to  make  a  contract  void 
which  is  opposed  to  its  operation.**  In 
Woods  V.  Arm8trt)ng,  54  Ala.  152,  these 
aathorfties  are  quottMl  with  appnival,  and 
It  was  declared  that  tbe  principles  enu- 
merated were  founded  on  the  sonndetit 
principles  of  morality  and  pnbik:  policy, 
and  their  enforcement  was  necessary  to 
maintain  the  supremacy  <tfthelaw  and 
the  dignity  of  the  state.  Tbe  same  prin- 
ciple Is  reaffirmed  in  Robertson  v.  Haves, 
8S  Ala.  291,  3  Sonth.  Rep.  674.  See  3  Brick. 
Dig.  p.  145.  Sfi  5^1.  Hection  4'J74,  Code 
1876,  now  section  3892,  Code  1886.  which 
proTides  that  "any  person  who,  after  tbe 
ISth  day  of  January  la  any  year,'  engaftHB 
In  or  carries  on  any  business  for  which  a 
Ucense  Is  required  without  having  taken 
ont  such  license,  must  on  conviction  l»e 
fined  three  time*  the  amount  of  the  state 
license, "  does  not  authorize  tbe  engaging 
In  SQch  business  prior  to  the  letb  day  of 
January  withonc  a  license.  Sections  490, 
494,  supra,  declare  It  to  be  unlawful  to  en- 
gage in  Boch  bnsineas  without  a  license  at 
any  tlm».  It  is  only  wlien  the  bnslneBB  ts 
engaged  In  after  the  !5th  of  Janaary  wlth- 
ont  a  license  that  tbe  penalty  is  fixed  at 
three  times  the  amount  of  the  license. 
Contracts  which  are  void  because  in  vio- 
lation of  a  statute  or  against  public  poli- 
cy cannot  be  ratified  or  confirmed  by  sub- 
sequent acts  or  agreement  of  the  parties. 
Hlitppey  V.  Eastwood,  9  Ala.  198 ;  Bntler 
Lee.  11  Ala.88S;  Fett]tv.Pettlt,3SAI«.288. 
The  defendant's  special  pleas  presented  a 
complete  defbnse  to  the  cause  of  action. 
There  waa  no  merit  In  the  replication, 
which  was  Intended  to  set  up  a  ratifica- 
tion of  tbe  Illegal  contract.  Affirmed. 


Tipton  v.Wortham  et  a/. 
(Supreme  Court     Alabama.  Jnne  34, 189L) 

BqOITT — SlTTTIKO  Asms  FOBBCUSUKB  —  AT-J.BQA- 

TION^  —  Fathektb  —  Redmptiox  — Moltifasi- 

OD8NXS9. 

A  bill  is  not  mDltiiarloas  whioh  elects  to 
disafllna  a  sale  under  foreclosure  of  a  mortgage 
DO  the  ground  that  tbe  mortgagee  was  tbo  par- 
cbaser,  and  whioh  alao  allies  that  the  mortgage 
debt  had  previouBly  been  p^d,  and  asks  a  can- 
cnllatina  of  the  mortgage,  or,  if  a  balance  be 
found  due  upon  an  aeeounting,  prsys  fltat  the 
mortgagor  be  allowed  to  redeem. 
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Appettl  froni  cbeneery  eonrt,  Modtoon 
eouuty ;  Thomas  Cobbh,  Chancellor. 

Bin  byCalvlR  J.Tlptun  affalnst  John W. 
Wiirtham  and  D.  w.  Oaakln,  to  caocel  a 
niortKoee  and  redeem  from  a  aale  thereun- 
der. DtNrree  for  defendant,  and  plaintiff 
appeals.  Reversed. 

The  bill  avera  that  on  March  10, 
1881,  the  complainant  being  indebted 
to  one  Larkln  A.  Wortham,  aa  guard- 
ian  of  the  respondent.  John  W.  wortb- 
am,  then  a  ml  d  or ,  exec  u  ted  to  him 
a  note  and  mortfcase  to  secure  the  pay- 
ment of  said  Indebtedness ;  that,  after  the 
execution  of  said  note  and  mortj^aKe,  the 
said  Larkin  A.  Wortliam  died,  and  one  E. 
F.  WiUker  was  appointed  and  duly  quali- 
fied aa  the  leuardlan  of  said  John  W. 
Wortham;  and  that  Home  time  during  the 
year  1S87.  after  the  ward  became  ot  age, 
aald  Walker  made  a  final  settlement  of  his 
guardianship,  and  turned  over  to  the  re- 
spondent John  W.  Wortham  the  note  and 
mortgatJte  above  mentioned  an  his  prop- 
erty; that  after  proper  advertisement,  on 
December  26,  18K7,  the  said  John  W. 
Wortham,  at  public  outcry,  sold,  or  made 
**a  pretended  sale"  of,  the  property  de- 
acrlbed  In  the  mortgase,  and  that  the  re- 
spondent Duskln  became  the  purchaser 
thereof;  and  that  at  said  sale  the  com- 
plainant forbade  the  sale  of  the  aatd  prop- 
erty, and  gave  public  notice  that  all  that 
was  due  on  said  mortgage  bad  been  paid ; 
that  In  JanuaiT.  1888,  the  complainant 
was  served  with  notices  from  aald  John 
y/,  Wortham  demanding  possession  of  the 
land,  but  that  complainant  did  not  sur- 
render theaame.and  refused  todoso.  The 
complainant  fuKher avers  thatlie  had,  be- 
fore the  sale  under  the  mortgage,  paid  all 
that  was  due  un  uald  note,  which  the 
mortgage  was  given  to  secure,  having  at 
dlfltorent  times  made  partial  payments  to 
euch  nl  the  gnardiana  of  John  W.  Worth- 
am  ;  and  that  they  failed  to  indorse  any 
credit  Am  the  note  or  mortgage,  or  give 
him  credit  for  such  payment  In  any  way; 
and  he  offers  in  the  bill  to  pay  auy  euch 
am  unt  an  may  be  found  to  be  doe.  The 
land  described  In  the  mortgage  was 
averred  to  constitute  the  homestead  of 
the  complainant.  The  prayer  of  the  bill 
was  that  the  complainant  be  allowed  to 
come  In  and  redeem  the  land  by  paying 
whatever  might  be  found  due;  that  an 
ACL-oant  be  stated;  and  that  said  uiort- 
jgage  be  canceled.  The  defendants  de- 
murred to  the  bill  on  the  grounds— 
and  necond.  that  the  aiUd  bill  was  a  bill 
to  redeem  under  the  statute  In  this  Btate. 
but  that  It  did  not  aver  that  the  com- 
plainant had  surrendered  the  possesalonof 
the  land  to  the  purchaser;  third,  that 
said  bill  did  not  aver  a  tender  of  the 
amount  bid  by  the  purchaser,  with  10  per 
cent,  per  annum  thereou;  foartb,  that 
complalonnt  does  not  offer  to  ^ay  all 
lawful  chargea  due  to  defendants;  Sftb, 
that  the  bill  does  not  show  that,  before 
tbe  tiling  thereof, conveyance  by  Wortham 
to  Duskln  and  from  Duskln  to  Wortham 
had  been  duly  recorded  In  the  probate 
office;  sixth,  thAt  said  bill  Is  vague  and 
uncertain  in  the  allegations  of  payment; 
seventh,  that  said  bill  Is  multifarious; 
dSbtb,  that  said  hill  does  not  show  that 
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naither  of  the  defendants  have  any  otiier 
mortgages  or  lawful  charges  on  said  land; 
niath,  said  bill  avers  that  tbe  mortgage  em- 
braces the  homestead  of  the  complainant, 
but  does  not  show  that  the  complainant 
was  a  married  man,  occupying  tbe  said 
real  estate  as  a  homestead  at  tbe  time  ot 
said  mortgage.  The  chancellor  sustained 
the  let,  2d,  4th,  7th,  and  9th  grounds  of 
demurrer,  and  overruled  tbe  others. 

L.  W.  DtLy,  for  appellant.  D.  D.  Shelly, 
for  appellees. 

CoLKMAN,  J.  Complainantseekstbe  can- 
cellation af  a  mortgage,  aud  to  redeem 
certain  lands,  which  were  mortgaged  to 
secure  an  indebtedness  due  from  him  to 
the  guardian  of  the  defendant,  and  wlilch 
mortgage  became  the  property  of  his 
ward,  now  defendant,  upon  attaining  his 
majority.  The  bill  does  not  seek  relief  un- 
der tbe  statutory  right  ot  redemption,  hut 
proceeds  entirely  upon  the  theory  that 
there  has  been  no  legal  and  valid  fore- 
closarc  of  the  mortgage.  Tbe  bill  uvers 
that  the  mortgage  del)t  was  fully  paid 
and  discharged  before  the  sale,  and  asks 
that  an  account  be  stated ;  and.  In  the 
event  the  eonrt  ascertains  that  there  is  a 
balance  unpaid,  the  complainant  offers  to 
do  equity  by  paying  whatever  may  be 
fonnd  to  be  due.  There  are  recitals  In  the 
bill  which  seem  to  have  bpen  made  upon 
the  theory  that,  although  there  may  have 
been  a  foreclosure  of  tbe  mortgage  under 
the  power  contained  in  It,  and  Duskln 
may  have  bid  off  the  land,  yet,  as  there 
was  no  memorandum  of  the  sale,  nr  con- 
veyance by  the  assignee  and  the  owner  of 
the  mortgage  to  the  purchaser,  the  Hate 
was  a  nullity,  and  the  title  and  right  of 
possession  to  tbe  property  remained  the 
same  as  II  there  had  been  no  sale.  This 
Hf»ras  to  have  been  the  opinion  of  this 
court  under  the  earlier  decisions.  Jack- 
son  V.  Scott, *f7  Ala.  100.  There  are  laterde- 
dslons  which  hold  tothecontrary.  Cooper 
V.  Hornsby,  71  Ala.  64;  Durden  v.  Whet- 
stone, (Ala.)  9  South. Bep.  176;  Mewbam's 
Heirs  v.  Bass,  82  Ala.  622.  2  South.  Rep. 
520.  If  the  proof  showsthemortgagedebt 
was  paid  before  theattempted  foreclosure, 
tbe  plaintiff  would  be  mtltled  to  relief;  or 
If  tbe  proof  shows  therewas  a  balancedne 
on  the  mortgage  at  the  time  of  the  sale, 
and  that  Wortham  was  thH  real  pur- 
chaser, although  the  land  may  have  been 
bid  off  by  Duskin,  by  proper  averments 
the  plaintiff  would  be  entitled  to  disaffirm 
the  sale,  and  thereby  become  reinvested 
with  tbe  equity  of  redemption,  and  would 
be  entitled  to  redeem  the  land  from  under 
the  mortgage.  A  bill  Is  not  objectionable 
for  multifariousness  which  electa  to  dis- 
affirm a  sale,  on  tbe  grounds  that  the 
mortgagee  became  the  purchaser  at  bia 
own  sale,  and  at  the  same  time  asks  that 
an  account  be  stated,  and.  If  It  appears 
that  the  mortgage  debt  baa  been  paid, 
prays  that  the  mortgage  be  canceled,  or. 
If  tbe  balance  be  foand  due,  prays  that  the 
complainant  be  allowed  to  redeem  the 
property  from  under  the  mortgage.  As- 
kew V.  Sanders,  84  Ala.  356,  4  South.  Rep. 
167;  MortgageCo.  v..Sewell,  (AIa.)»Soath. 
Rep.  143.  If  the  proof  shows  that  the  mort- 
gage debt  or  any  part  was  dp^  and  owing 
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at  the  time  of  the  eale,  and  that  Dnnklii 
wasa  bon&ede  puntbaserln  hlsuwaiifrht, 
BDd  the  mortgagee  and  purchaser  bare 
recognlKd  the  sale  aa  ralld,  cumplulnant 
v.ou\d  ffet  no  relief  under  the  present  bill. 
It  Jh  wholly  Inenfflclent  as  a  bill  to  redeem 
under  the  Btutut4jry  rlKht  of  rodemptlon. 
Code  18K6,  §  1881 ;  Stocks  t.  Youns,  67  Ala. 
843.  The  demurrer  to  the  bill  seems  to 
hare  been  dl^ected  aKalnst  It  In  this  as- 
pect, and  this  Is  the  view  the  court  seems 
to  have  taken  of  the  bill.  We  art*  of  »>pln- 
lon  that  the  court  misconstrued  the  alle- 
Sfltlons  of  the  bill  and  its  purposes,  and 
Improperly  sustained  the  dertlurrer.  No 
atrtlon  was  bad  In  the  lower  court  upon 
the  demurrer  Interposed  by  Do8ktn,  and 
the  demurrer  filed  by  him  Is  not  considered. 
Rerersed  and  remanded. 


Dabh  et  al.  v.  Bahlow  et  al. 
(Supreme  Coii/rt  of  Alabama.    June  34, 1891.) 

Landlord  and  Tbsant— Foefeitobs  of  Lease— 

Waivbr — Evidence — Statdtb  or  Frauds. 

1.  Tbe  purchasa  by  a  tenant  of  the  title  of 
his  landlord's  cu-tenaDt  does  not  forfeit  the  lease 
where  the  deed  ander  which  the  landlord  cIbIidb 
specifies  his  interest,  and  no  olslm  adverse  to  it 
ia  made  by  the  tenant. 

Si.  Tbe  acceptance  of  rent  by  tbe  landlord, 
after  f^v\aa  notice  to  quit  sod  filing  a  bill  to 
cancel  the  lease  on  tbe  ground  that  the  tenant 
had  forfeited  it  by  an  alleged  disclaimer  of  bis 
landlord's  title,  is  a  waiver  of  tbe  forfeiture. 

8.  Bvidenveis  inadmissibletoshowtbat  after 
acoeptauce  of  tbe  rent  after  an  alleged  forfeiture 
of  the  lease  the  landlord  wrote  the  tenant,  noti- 
fying hini  to  qalt,  and  stating  that  he  had  ac- 
cepted the  rent  as  due  under  the  lease,  and  not 
otherwise. 

4.  Tho  renewal  of  a  lease  by  the  adminis- 
trator of  a  landlord  in  pursuance  of  its  oovenants 
is  not  vMd  under  tbe  statute  of  frauds  becauau 
no  written  authority  to  renew  was  shown,  where 
it  appears  that  the  tenants,  having  been  put  in 
possesion  under  the  original  lease,  remained  in 
possession,  and  paid  rent  under  tbe  renewal. 

Appeal  from  circuit  court.  Mobile  coun- 
ty ;  W.  E.  Clakkk.  Jndf^e. 

Action  or  ejectment  by  John  Dahm  and 
Timothy  MeuUer  aKHlnst  Barlow  &  Co. 
Verdict  and  judffraent  tor  defendants,  and 
plaintiffs  appeal.  Atflnucd. 

The  court  refuned  an  offerby  plaintiffs  of 
a  copy  of  a  letter  written  by  th^r  attor* 
nevB  to  the  defendants  on  Novemlier  12tb, 
notHyinK  them  to  vacate  and  surrender 
the  possessltm  of  theproperty.and  lafurm- 
luK  them  that  thpy  had  accepted  the  rent 
paid  by  the  defendants  on  November  4. 1N9U. 
as  rent  due  under  the  writtm  contract, 
and  not  otherwise. 

Wm.  C.  Richardson  and  Henry  Cbam- 
berlaln,  tor  appellants.  Fattt  A  Ervin^ 
tor  appellees. 

Clopton,  J.  In  order  to  establish  their 
title  to  the  land,  to  recover  which  appel- 
lants bring  the  statutory  real  action,  they 
Introduced  in  evidence  a  quitclaim  deed 
made  by  the  Bank  of  Mobile.  May  8. 185U. 
conveying  to  jHmes  M.  Meuher  and  Tim- 
othy Meaher"  five  undivided  twelve  parts" 
of  a  tract  ot  land  containing:  about  l,8t)0 
acres,  which  includes  the  (and  described 
In  the  complaint;  a  conveyance  executed 
by  Timothy  Meaher  of  this  ond  a  large 
quantity  of  other  lands  to  John  Dahm 


Pecember  2, 1889,  under  an  order  of  tbe 
cbanceiy  court;  a  deed  from  Dahm,  An- 
fiost  80, 1890,  conveyluK  an  undivided  halt 
Interest  in  all  the  lands  Included  In  the 
conveyance  of  Timothy  Meaher  to  James 
K.  and  Augustine  Meaher;  and  a  convey- 
ance by  them,  veatluK  In  Timothy  Meaher 
ail  estate  for  and  dnrlne  his  natural  lite  In 
their  halt  Interest.  And  in  order  to  e»- 
tabllsh  thrir  rlKht  ot  poooeuoion  plalutlUs 
introdnced  in  evidence  a  written  lease  of 
the  land  sued  for  by  J.  M.  and  T.  Heaher 
to  defendants  tor  the  term  ot  Ave  years 
from  Auj^ust  1, 1H83,  at  an  annual  rental 
of  9150,  payable  In  quHrtcrly  lUBtallmentH, 
with  the  rljrht  or  privilege  ot  renewal  fijr 
another  term  of  dve  years;  and  also  a  re- 
newal or  extension.  In  accordance  with 
this  provision  of  tbt>  contract  of  lease,  for 
another  term  ot  Ave  yeara,  coramencIiiK 
AufTUHt  1,  3H8S;  also  a  deed  nia^le  by 
James  K.  Glennon,  May  17, 1S90,  convey- 
luK  to  deteiidantrt  an  undivided  one-tliinl 
Interest  In  tbe  land  In  contruverwy;  al»«n 
a  bill  in  chancery,  tiled  by  defendantK  Oc- 
tober 1,  ISUO,  seekiuK  a  sale  nf  the  land  for 
partition  amona;  the  tenants  In  comratin ; 
and  a  notice  Higned  by  Dtihm.  October  !i, 
18W>.to  dctendants,  to  quit  within  LS  dtiyH. 
Jamefl  Meaher  havlnjf  died  before  the  cx- 

Slration  of  the  original  term,  TiinoHty 
lea  her,  who  had  been  appointed  hltt  »<1- 
mtnlRtrator,  and  was  thewurvivlnBco  ten- 
ant, made  the  renewal  of  the  tease.  The 
renewal  having  been  slf^ned  by  bla  afveiit. 
who  was  not  shown  to  ha«'e  been  au- 
thorized In  writing.  ptalntlffR  cimtend  thnt 
it  Is  void  under  th3  statute  ot  fraudH. 
ThlH  contention  Is  not  supported  by  tlie 
facts.  It  appears  that  defendants, havhiK 
been  put  in  posneHKlon  under  the  orl^inul 
lease,  continued  In  poHfteKHlon  under  the 
renewal,  and  have  paid  the  quarterly  in- 
stallments ot  rent  to  NovemlH>r  1.  Inih). 
Poseesshm  and  payment  of  the  install* 
ments  withdraw  the  lease  from  the  lutln- 
ence  and  operation  of  thestntuteo^frauds, 
bringing  It  within  the  express  terms  olthe 
excer»tIon  to  the  statute.  Code.  §  17S2; 
Shakee[>eare  v.  Alba,  76  Ala.  3r>7.  Th**y 
further  contend  that  Timothy  Meaher.  as 
admlnlRtrntor.  had  no  authority  to  ez> 
tend  the  lense,  so  far  as  concerned  JauHb 
M.  Mealier'B  interest,  for  a  period  exceed- 
ing the  t«*rm  of  hlH  udmlntstratlon ;  aud 
that  It  was  terminated  when  his  entire 
real  estate  wuR  sold  undc  the  decree  of 
the  chancery  court.  Without  concedintc 
the  correctneHB  ot  the  proposition.  It  U*  a 
sufficient  answer  that  the  admlulatratton 
Is  not  Shown  to  have  been  yet  settletl ; 
nnd.  It  It  had,  the  administrator.  In  re- 
newing the  lca»e,  simply  performed  a  cor- 
enant  made  by  his  intesrate  In  his  life- 
time. They  nlso  Insist  thut  If  the  leas'a 
be  valid,  defendantn,  by  pnrL-haslnff  and 
accepting  the  conveyance  from  Glenooii 
of  a  one  third  interest  In  the  land,  end 
filing  the  bill  In  chancery,  forfeited  tlie 
lease.  By  the  strlneent  rules  ot  the  com- 
mon law,  which  have  their  origin  In  the 
military  nature  ot  the  feudal  tenure,  al- 
most any  act  of  the  tenant  InconHlntent 
with  his  fealty  to  the  landlord  worked  a 
forfeiture  of  his  term.  While  tbe  relutfun 
ot  landlord  and  tenant  Is  preserved  Id  Its 
integrity,  these  rules  hajre  been  Areatly 
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modlQed  hj  statutea.  and  some  of  the 
methods  by  whirh  a  tenant  forfeited  hie 
term  at  coramoQ  taw  are  inapplicable  un- 
der our  institutlODB,  and  bare  not  ob- 
tMlned  in  this  country.  Says  Chancellor 
Kent:  "Bnt  these  lorteltareR  are  very 
much  reduced  In  this  counti7  by  the  dla- 
QBe  or  abolition  of  fines  and  feotfinente, 
and  by  the  statute  provision  that  no 
cunveyance  by  a  tenant  fur  life  or  yearn 
of  a  greater  estate  than  he  could  lawtnliy 
convey  sbonld  work  a  forfeltar«.  or  be 
cuHHtrued  to  pass  any  greater  Interest.^ 
4  K^nt,  Coram.  106.  The  general  rule, 
bowRver.  Mtill  is  that  by  dlaclalmtuR  and 
denying  the  landlord's  title,  or  asserting 
an  adverse  claim  of  title  in  bimself,  open- 
ly and  notoriously  brought  to  the  knowl- 
edge of  the  landlord,  the  tenant  cotumlta 
A  furfeitore.  In  Wells  v.  Hheerer,  TH  Ala. 
143,  the  rule  la  stated  as  followa:  "^Bnt 
the  rnle  of  the  common  law  la  that  when- 
ever a  tenant  undertakes  to  disavow  the 
relatluuHhlp  In  this  manner  by  a  hostile 
claim  of  ownership  In  himself.— such  a 
cluim.  at  least,  as  would  mature  into  a 
good  title  under  the  operation  of  thestat- 
ate  of  limitations,  if  uot  redressed  by  ac- 
tion,—this  repudiation  of  the  loyalty  of  bis 
obligatluuB  will  operate  an  a  (orfettare  of 
the  lease  at  the  election  of  the  landlord, 
who  may  proceed  to  conslderthe  tenant  as 
a  stranger  and  a  trespaaser,  and  eject  him 
accordingly."  Generally,  attornment  or 
delivery  of  poesession  to  a  stranger  or 
ttilverse  claimant,  or  any  act  disavowing 
the  title  of  the  landlord  and  clalmfne  a 
saperlur  hoEttlle  title  or  ownership, 
amounting  to  a  repudiation  of  the  ten- 
ancy, will  constitute  a  ground  of  forfeit- 
ure. What  acts  amount  to  a  disclaimer 
Is  often  a  question  of  nicety,  and  fllfflcalt 
of  derermlnatlon,  as  to  which  the  au- 
thorities are  not  in  accord.  It  has  been 
lield  that  a  tenant  for  life  does  not  forfeit 
his  estate  by  accepting  a  deed  lor  the  fee 
from  person  whose  title  Is  hostile  to 
that  of  the  reversioner.  Rossee]  v.  Jarvts, 
15  Wis.  571.  But  the  weight  of  authority 
seems  to  be  that  a  purchase  by  a  tenant 
of  an  adverse  title,  and  claiming  under  It, 
Is  regarded  as  a  forfeiture  of  his  term. 
WUliHon  V.  Watklns,  3  Pet.  43.  Proba- 
bly the  most  certain  general  test  of  the 
aufflclencyof  a  disclaimer  tocreatea  forfeit- 
are  Is  whether  the  tenant's  holding  is 
thereby  rendered  so  adverse  as  to  put  the 
atatuteof  limitations  In  operation  In  his 
favor,  whereby  his  adverse  possession 
would  ripen  into  a  fee  by  the  lapse  of 
time, — a  direct  repudiation  of  the  relation 
of  landlord  and  tenant  and  Its  obliga- 
tions. When  tried  by  this  teBt,dotbeacta 
and  expressions  of  d^endauta  amount  tu 
such  disclaimer  and  repudiation?  The 
deed  of  the  Bank  of  Mobile,  the  source  of 
plaintiff's  title,  conveying  only  an  undi- 
vided flve-twelfthslntereBt, constituted  the 
icrantera  tenants  in  common  with  the 
persons  owning  the  other  interests;  and, 
though  there  Is  evidence  that  the  Meahers 
used  and  occupied  tlie  land  from  lti70  to 
the  time  of  making  the  lease,  claiming  It 
against  all  the  wurH,  It  Is  also  shown 
that  they  claimed  under  that  deed;  thus 
making  the  quantum  of  Interest  thereby 
Cftnveyed  tbe  extent  oi  the  right  or  own- 


ership claimed  by  them.  Exclusive  pos- 
session by  oue  co-tenant  under  a  deed  not 
purporting  to  convey  the  entire  Interest, 
and  unaccompanied  by  circumstances  in- 
dicating an  expnlslon,  la  not  ordinarily 
deemed  as  ouster  of  the  other  co-tenants. 
Brady  v.  Huff.  76  Ala.  80.  To  the  descrip- 
tion of  the  land  in  controversy  by  nietea 
and  bounds  in  the  conveyance  from  Tim- 
othy Meaher  to  Dabm  are  added  the 
words,  "being  a  part  of  the  land  pur- 
chased by  J.  M.  and  T.  Meaher  from  the 

S resident  and  directors  of  the  Bank  of 
lobile;"  and  the  concluding  clause  of  the 
conveyance  limits  its  operation  to  what- 
ever right  and  Interest  Jan]es  M.  and  Tim- 
othy Meaher  bad  or  might  have  In  the 
lands  conveyed.  Defendants  did  not  pur- 
chase, or  claim  to  purchase,  the  Intereat 
which  the  Meabers  acquired  under  the  deed 
of  the  Bank  ot  Mobile,  or  any  part  there- 
of; and  in  thi^r  bill  they  claim  to  own  on- 
ly a  third  Interest,  averring  thttrein  that 
Dahm  and  his  grantees  own  the  other 
two-thirds  interest,  and  that  defendants 
had  leased  the  same.  Also,  In  response 
to  the  notice  to  qnlt,  which  was  based 
upon  the  assumption  that  the  defendants 
had  repudiated  the  relation  of  landlord 
and  teuaut  by  filing  the  bill,  they  stated 
that  they  bad  not  questioned  their  title 
to  two-thirds  interest,  and  expected  to 
pay  rent  for  the  same,  and  they  could  con- 
tinue in  possession  under  the  lease  and  by 
virtue  of  their  ownership  of  one-third  In- 
terest. There  Is  not  only  no  repudiation, 
but  an  express  acknowledgment  and  af- 
firmance ot  the  continued  existence  of  the 
relation  of  landlord  and  tenant;  no  denial 
or  disclaimer  of  the  landlord's  title,  but 
a  mere  asHertlon  that  defendants  leased 
from  the  Meahers  only  a  two-th!rds  In- 
terest in  the  lands,  and  that  they  had  ac- 
quired the  interest  of  the  other  co-tenant. 
Whether  this  contention  and  claim  of  de- 
fendants is  well  or  ill  founded,  the  pur- 
chase of  the  Interest  of  a  co-tenant,  which 
they  dispute,  being  Included  In  the  lease, 
accompanied  by  an  acknowledgment  of 
holding  under  cbe  lease  the  two  thirds  in- 
terest admitted,  will  n»jt,  in  view  of  the 
statutory  abridgnieut  and  qualifications 
of  the  strict  rules  of  the  common  law.  au- 
thorize plaintiffs  to  treat  defendants  as 
trespassers,  and  dosa  not  constitute  a  for- 
feiture of  the  lease.  Further  holding  in 
such  case  and  under  such  circumstances 
Is  not  so  adverse  to  the  landlord  as  to  put 
the  statute  of  limitations  In  operation. 
Bat,  Independent  of  this,  It  appears  that 
plaintiffs  accepted  the  quarterly  Invtali- 
ment  of  rent  maturing  November  1,  IStM), 
after  the  filing  of  the  bill,  giving  the  notice 
to  quit,  and  recMving  defendants*  reply 
thereto.  This  was  a  recognition  of  the 
lease,  the  admission  of  an  existing  tenan- 
cy, which  precludes  plaintiffs  from  insist- 
ing upon  the  forfeiture.  The  rule  is  well 
settled  that  the  landlord's  acceptuuce  ot 
rent  accruing  alter  a  forfeiture,  with 
knowledge  thereof,  operates  as  a  waiver 
of  the  disclaimer  of  title.  If  any.  Stayve- 
sant  v.  Davis,  9  Paige,  427;  Gomber  v. 
Hackett.  6  Wis.  »2»;  Tnyl.  Laudt.&  Ten.  $ 
497.  The  court  did  not  err  In  excluding 
the  letter  written  by  pluintlffii  November 
12, 1890,  to  defendants.  A  jmrty  cannot, 
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by  declarations,  after  the  .acceptance  of 
the  rent,  explain  his  Intention  Inacceiitlng 
It.  Affirmed. 


Elmobb  v.  Btatb. 
(Supreme  Court  ttf  Alabama.   June  SB,  1891.) 

FOKOBRT — iKSTBCOnONS — ReASOSABLE  DoUBT. 

1.  On  indictment  for  falsely  making,  alter- 
inf;,  forgiDg^  or  counterfeiting  an  instrument  in 
writing,  an  instruction  to  acquit,  nnless  the  jury 
believe  that  defendant  wrote  the  paper,  is  prop- 
erly refused,  since  be  would  be  gaill^  after 
procuring  anotber  to  write  it,  be  uttwed  it  as 
genuine. 

2.  An  iostrucUoa  that  the  Jary  should  care- 
fully examine  the  whole  of  the  testimony,  and 
if,  upoD  the  whole  evidence,  their  minds  are 
left  in  a  state  of  doubt  and  uncertainty,  so 
ttwt  they  cannot  reasonably  say  that  defendant  Is 
guilty,  Oiey  should  acquit^  la  fcoper,  and  to  le- 
Tuse  it  is  reversible  error. 

Appeal  from  drcuit  coart,  Bnllock  coun- 
ty; J.  M.  Carmichabl,  Judge. 

Watts  &  Hon,  tor  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McCi.Et.LAN,  J.  1.  The  Indictment 
charf^ee  that  "Nep  Elmow.  with  intent  to 
Injure  ordefruad,  did  falsely  malcH.  alter, 
forge,  or  countertelt"  an  InstruineDt  In 
wrltlnjc,  which  la  set  out.  There  was  evi- 
dence from  which  the  Jury  mlffht  have 
reached  the  eonclnslon  that,  while  defend- 
antdld  not  hlmeelf  write  the  instrument, 
he  did  procure  another  to  write  It, and  ut- 
tered It  as  Kenuliie.  This  would  have  sup- 
ported the  Indictment,  and  the  first  charge 
reqnpBted  for  th*-  defendant  to  the  effect 
tliut  the  Jury  should  ucqtilt  the  detendaot, 
nnless  they  bidieved  beyond  a  reasonable 
doubt  that  he  wrote  the  pat>er,  was  well 
refused.  8  (3reenl.  Ev.  §  104;  Gooden 
State,  55  Ala.  17H. 

2.  The  seconil  charge  asked  by  the  de- 
fendant should,  In  oar  opinion,  have  been 
given.  It  Is  as  follows:  "That  the  Jury 
should  carefully  examine  the  whole  of  the 
testimony,  and  that  If,  upon  the  whole 
evidence,  the  minds  of  the  Jury  are  left  In 
a  state  of  doubt  and  uncertainty,  so  that 
they  cannot  reasonably  say  that  the  de- 
fendant is  guilty ,  they  should  acquit  him. " 
We  do  not  think  this  charge  was  confus- 
tog  or  misleading  In  Its  tendencies.  We 
;nnnot  see  hovi  It  can  be  nnderstood 
otherwise  than  as  asserting  that,  1(  the 
Qilnds  of  the  Jury  are  left  In  a  state  of 
inch  doubt  and  uncertainty  as  that  they 
cannot  reasonably  say  the  defendant  Is 
guilty,  they  should  acquit  htm,— the  state 
of  doubt  and  uncertainty  being  qualified 
by  what  follows  In  the  Heatence  8u  ns  to 
make  It  that  condition  of  mind  which 
would  prevent  the  Jury  from  reasonably 
reaching  the  conclusion  of  guilt.  It  la  tlie 
same.  Indeed,  as  If  the  proposition  had 
been  declared,  without  reference  to  doubt 
and  uncertainty  in  this  form.  If,  upon  a 
conHideratlon  of  the  whole  evidence,  the 
minds  nf  the  Jury  are  left  In  such  state  as 
they  cannot  reasonably  reach  the  conclu- 
sion that  tlie  defendant  Is  guilty,  they 
should  acquit  him.  "If  the  charge  has  a 
fault.  It  lies  in  its  being  too  favorable  to 
the  state.  The  luw  Is  that  not  only  must 
the  Jury  have  Justifying  reasons  for  a  con- 
clusion of  guilt,— not  only  must  tbey  be 


able  to  say  upon  reason  that  the  defend- 
ant Is  guilty, — but  their  conclusion  to  this 
effect  must  be  so  reasonable  to  their  minds 
as  to  exclude  all  reasonable  doubts  of  its 
correctness.  Certain  It  Is  that  they  ought 
not  to  convict  withont  a  reasonable  be- 
lief of  guilt,  and  even  ench  reasonable  be- 
lief might  not  be  sufficiently  Mtpong  to  ex- 
clude a  reasonable  doubt  to  the  contrary. 
State  V.  Murphy,  «  Aia.  a45;  State  v.  New- 
man, 7  Ala. 69;  Winter  v. State.  20  Ala.  39; 
McAdory  v.  State,  62  Ala.  154.  For  the 
error  committed  In  refutilng  the  second 
charge,  the  Judgment  is  reversed,  and  the 
cause  remanded. 


Baupbt  v.  Sowblu 
iSupreme  Court  of  Alabama.  Juna  95, 1891.) 
asTTUunxT  ow  Ebt&tbs— BaTOFPBL  a*  Adminu- 
TBATOB  Di  Bonis  Nch. 
Ten  years  after  a  will  was  probated  and 
letters  testamentary  issued  the  ezeuutor  volun- 
tarily appeared  and  filed  bis  accounts  and  vouch- 
ers Rir  final  setUemenL  Fending  settlement,  the 
executor  died,  and  an  administrator  of  the  ezeo- 
-Qtor  and  an  administrator  de  bonis  non  at  the 
testator  having  been  appointed,  and  having  vol- 
untarily appeared,  on  their  respective  motions 
Anal  settleaeot  was  made,  and  thti  estate  of  the 
executor  was  charged  with  the  purchase  numey  of 
cattle  sold  by  bim,  and  a  decree  rendered  there- 
for In  favor  of  the  administrator  de  bonU  non 
against  the  administrator,  field,  that  the  set- 
tlement and  decree  were  regular  and  valid,  and 
that,  thereCora,  the  administrator  de  bonto  non 
was  estopped  fron  questioning  the  title  of  the 
purobaser  oaaooonntw  irrc^gularitles  in  theasle. 

Appeal  from  circuit  court,  Escambia, 
county;  Juh.n  P.  HuBS-tan,  Judge. 

On  the  trial  of  tbe  case,  the  plaintiff 
moved  the  conrt  to  ezclnde  from  evl- 
denee  the  petition  to  the  probate  court  of 
A.  D.  Sampey,  executor  of  John  Sampey. 
and  the  order  to  sell  certain  cattle  belong- 
ing to  the  estate  of  Ids  testator,  and  also 
the  order  to  sell  ^ranted  to  said  petition- 
er on  a  report  of  said  sale,  and  the  con- 
firmation thereof.  The  plaintiff  also  rc- 
q  uested  three  charges,  which  wens  refused, 
and  the  plaintiff  separately  excepted  to  the 
refusal  to  give  each  charge.  Ujion  the  re- 
quest of  the  defendant,  the  court  gave  the 
general  affirmative  charge  in  his  favor, 
and  plaintiff  dulyexcepted  thereto.  Therp 
was  Judgment  lor  the  defendant.  The 
plaintiff  brlutfs  thla  appeal,  and  assigns 
as  error  the  rulings  of  the  lower  court  Just 
stated  above. 

J.  If.  Posey,  Sr.,  for  appellant.  Statt- 
wortb  &  Baraett  and  M.  A.  Babb,  for  ap- 
pellee. 

Cloptow,  J.  Appellnnt,  as  administra- 
tor de  bonis  non  with  the  will  annexed  of 
John  Sampey,  brings  trover  agaimt  a|»- 
pellee  for  tbeconverslon  of  a  large  number 
of  cattle,  (several  hundred.)  which  be- 
longed to  the  decedent  at  time  of  hla 
death.  Defendant  claims  tltleby  pnrchase 
from  A.  D.  Sampey,  the  duly-appointed 
end  qualified  executor  of  the  will  of  John 
Sampey,  who  sold  the  cattle  under  an  or- 
der of  the  probatp  court.  To  this  Halm  of 
title  plointiff  relies  that  Mtie  petition  for 
the  order  of  sate  not  setting  forth  the  Ju- 
risdictional facts,  and  the  court  having  no 
authority  to  grant  an  order  to  sell  at  prl- 
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rate  sale,  tbe  order.  Qf  Bale  Hi  void  for 
want  of  Jurlsdlctlnn :  and  tbat  tbe  admln- 
iBtTft  tor  de  bonis  noa  han  the  rl^ht.  after 
the  death  of  the  executor,  to  sae  for  prop- 
erty of  the  etita  te  disposed  of  by  bim  under 
a  void  order  and  sale.  To  this  conten- 
tion, defendant  answers  tbat  plaintiff  le 
estopped,  by  the  settlement  ol  the  adniln- 
latrution  of  the  estate  subsAquently  made, 
and  the  decree  rendered  tben>on,  from  as- 
serting tbe  Invalidity  of  the  order  of  sale. 
If  this  be  so,  tt  is  unnecessary  to  consider 
whether  or  not  the  order  and  sale  are  val- 
id. The  facte  as  to  ttie  settlement  and  de- 
cree are  as  follows:  A.  I>.  Sampey,  as  ex- 
ecutor, filed  In  the  probate  court,  October 
24, 1SS7.  his  account  and  vouehers  for  a 
final  settlement  o(  bis  administration  of 
the  estatP.  A  day  was  set  to  hear  and  de- 
ternilnt*  tbe  same,  of  which  notice  was 
tilveu  to  all  pei-iions  Interested  as  required 
by  taw.  A  KiiarOlan  mi  litem  fur  the 
minor  helrH  and  an  adinlnlstratordf/  litem 
wei-e  appointed,  and  objections  tiled  to  the 
account.  On  the  day  set  for  the  bearing 
tbe  conit  proceeded  wltb  the  trial,  ad- 
]ouinlnK  from  day  to  day  until  November 
Both,  on  whinh  day  thera  waa  an  adjonrn- 
jDient  until  December  5.  1SS7.  On  tlte  laat- 
nientloned  day,  A.  D.  Sampey,  the  execu- 
tor, having  died  during  the  pending  of  the 
M-ttleinent,  It  was  continued  to  February 
7. 1HS8.  On  that  day  the  administrator  of 
A.  D.  Sampey  appeared,  and  moved  tbe 
court  to  proceed  and  complete  tbe  aettle- 
nieut.  Plaintiff,  who.  in  meantime  bad 
been  appointed  administrator  tfeboDteooa 
of  the  testator,  also  appeared,  and  on  his 
motion  the  estate  of  the  exet'utor  was 
charged  with  the  purchase  money  of  the 
cattle  received  from  defendant,  and  a  de- 
cree ]vndei*ed  in  favor  of  plaintiff,  as  ad- 
ministrator lie  bonis  non,  against  the  ad- 
ministrator ot  tbe  exeeutorfor  tbe  balanre 
found  due,  amounting  to  more  than 
$12,000.  which  Included  the  money  puld  by 
defendant  for  the  cattle.  If  the  settlement 
and  decree  be  valid,  they  estop  plaintiff 
from  questioning  the  validity  of  the  order 
of  sale  and  the  sale.  Having,  with  knowl- 
edge nf  the  facta,  stated  the  proceeds  of 
tbe  sale  as  assets  of  tbe  estate,  caused 
them  to  be  charged  against,  the  estate  o( 
the  executor,  and  having  received  all  tbe 
bcnelit  which  could  have  accrue<l  from  a 
regular  and  valid  sale,  he  will  not  be  per- 
mitted to  treat  the  sale  as  void,  thereby 
receiving  double  compensation  for  the  cat- 
tle. Bell  v.  Crule,52  Ala.  215.  Plaintiff, 
however,  insists  tbat  tbe  settlement  and 
decree  arc  void,  or,  at  least,  are  not  final 
and  conclusive,  operating  to  estop  plain- 
tiff from  a  recovery,  on  the  ground  that 
tbe  rocord  does  not  show  that  the  execu- 
tor bud  resignei'l  or  been  removed,  or  that 
tbe  estate  was  ready  for  final  settlement 
and  distribution,  at  the  time  tlie  account 
was  filed,  and  tbat  tbe  probate  court  did 
out  acquire  JuriBdlction  of  tbe  sublect 
matter  and  tbe  parties.  In  tbe  matter  of 
tbe  settlement  of  tbe  accounts  erf  executors 
and  administrators,  tbe  probate  court, 
under  the  constitution.  Is  a  court  of  gen- 
eral  Jurisdiction;  and  everything  which 
the  record  does  nnt  disprove  will  be  pre- 
anmed,  on  collateral  attack.  In  support  of 


tbe  Jarlsdlctlon.  If  need  be.  tbe  resigna- 
tion of  tbe  execntor,  the  revocation  of  his 
letters,  or  cessation  of  his  anthority  from 
some  cause,  will  be  presumed.  Hatrlif>tt 
V.  BlUingslea.  65  Ala.  16.  But  no  such  pre- 
sumption need  be  indulged  In  this  cuhb. 
The  will  was  probated  and  letters  testa- 
mentary Issued  In  August,  1S77.  more  than 
10  years  before  the  executor  filed  bis  ac- 
count and  Toncbeni  for  the  final  svtflck- 
ment.  All  tbe  debts  of  tbe  estate  being 
paid,  and  its  condition  in  other  respects 
admitting  it,  a  fintd  settlement  may  he 
made  at  .an>  time  after  18  months  from 
tbe  grant  of  letters.  After  such  length  of 
time  has  expired.it  is  prima,  facie  the  right 
of  the  legatees  or  distributees  to  call  the 
personal  representative  to  a  settlement, 
and,  if  there  be  special  reasons  wJiy  this 
should  not  be  dime,  this  Is  defensive  mat- 
ter to  be  shown  by  tbe  r^reKentative. 
Hooper  V.  Sml€b,  57  Ala.  557.  Ten  years 
having  elapsed  from  the  Issue  of  letters 
testamentary,  payment  of  the  debts,  and 
the  proper  cunditlou  of  the  estate  for  a 
final  settlement,  wUl  be  presumed,  espe- 
cially when  tbe  executor  volaotarlly  ap- 
peared and  filed  bis  artcount  and  vouchers 
for  final  settlement.  Had  he  not  done  so. 
It  would  have  been  the  duty  of  the  court 
to  have  compelled  him  to  a  settlement,  his 
delinquency  appearing  from  the  records. 
Vincent  v.  Daniel.  59  Ala.  602.  Upon  the 
death  of  the  executor,  bis  personal  repre- 
sentative Is  retinired  to  make  final  settle- 
ment of  his  administration.  The  adminis- 
trator Je  6o2i/a  noo  of  tbe  original  testa- 
tor must  be  made  a  party.  If  one  be  ap- 
pointed, and  tbe  court,  after  stating  the 
account.muat  render  a  decree  In  his  favor, 
unless  the  estate  can  be  finally  closed. 
Code  1S76,  §S  2587-2530,  2595.  The  exe<!utor 
having  died  his  account  and  vouchers  in 
bis  life-time,  tbe  court  acquired  Jurladlc- 
tion  of  the  eublfct-matter  ot  tbe  settle- 
ment, and  by  notice  to  the  persons  Inter- 
ested, and  the  appearance  of  the  edmlnlii. 
trator  of  the  executor,  and  the  admlnls- 
trator  dp  bonis  bod  of  the  original  testa* 
tor,  jurisdiction  of  the  parties.  The  exe**- 
utor  having  died  pending  the  settlement* 
the  court  had  authority  to  appoint  an  ad- 
ministrator of  his  estate,  and  an  adminis- 
trator  de  bonis  non  ot  tbe  testator;  and 
both  voluntarily  appearing,  the  one  mov-. 
lag  tb?  court  to  proceed  with  the  set  tie. 
ment,  and  the  other  consenting,  and  mov- 
ing to  charge  tbe  executor  with  the  pro- 
ceeds of  tbe  sale  ot  the  cattle,  it  was  com- 
petent for  tbe  court  to  make  a  settlement 
and  render  tbe  decren.  It  did  not  act  with- 
out Jurisdiction.  Tbe  settlement  and  d». 
crce  are  valid  and  binding  on  tbe  parties. 
When  suit  Is  to  recover  personal  property, 
or  tor  its  conversion,  unlike  tbe  case  of 
land,  the  title  to  which  can  pass  only  In 
writing,  the  estoppel  la  effectual  at  law. 
Affirmed. 


Seat  v,  Pauibb. 
(Supreme  Court  of  AlabcuoA  Jane  26, 1891.) 

NOTBB— WaIVBB  or  EXXMFTIOIIS. 

A  note  executed  in  Oeorgia,  wtiere  both 
parties  live,  and  otmtainliifr  a  waiver  *'of  all 
rights  of  exemption  and  homestead,  >>  wlthoat  ro- 
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fening  to  tiie  exemptions  of  otlier  stateg.  Is  pre- 
«amea  to  refer  only  to  the  exemptions  allowed 
by  the  law  Of  Georpis,  and  does  not  apply  In  an 
•ctlou  on  the  note  in  Alabama. 

Appeal  froiD  city  court  of  Annleton;  B. 
F.  OABflADY,  Judfce. 

Action  by  John  J.  Spay  against  W.  A. 
Palmer  on  a  note  which  contalnpd  a 
walTi^r  of  exemption.  Both  parties  lived 
In  Oeorf^ffai  and  the  contract  was  made  In 
that  Btate.  The  dpfendant  had  no  defense 
to  said  note,  und  plaintiff  aslted  for  a 
JailKinent  against  the  defendant  with  a 
waiver  as  to  perBonulty.  Tlie  conrt  ren- 
dered JutlKment  for  the  plaintiff,  but  re- 
fii»er]  to  inHert  therein  a  waiver  as  tn  per- 
sonalty.   Plaintiff  appealed.  AfHrnied. 

Brothers  Wlliett  A  Wlllett,  for  appel- 
lant.   D.  D.  McLeod,  lor  appellee. 

Cr-OPTON,  J.  The  wdlver  of  exemptions 
as  to  perB<inaIty  Is  averred  In  the  com- 
plaint, which  counts  on  a  note.  The 
court,  to  wliom  the  caoe  wan  euhmltted 
without  a  jury,  j^ave  Judsment  In  favor  of 
plaintiff  for  the  amount  due  on  the  note, 
but  refused  to  declare  In  the  Judgment  the 
factor  waiver  and  its  extent,  noder sec- 
tion 2R70of  the  Code.  The  waiver  Is  in- 
cluded in  the  n(>te.  Its  language  Is:  "And 
all  rights  of  exemptltm  and  homestead  nre 
hereby  expressly  waived  by  the  makers, 
sureties,  and  Indorsers  of  this  note. "  The 
refusal  of  the  court  to  declare  the  waiver 
In  the  Judgment  Is  based  on  the  undisput- 
ed fact  that  the  note  was  made,  and  the 
tiartles  resided  at  the  time,  In  the  stAte  of 
Georgia.  The  question,  therefore.  Is 
whether.  In  a  suit  on  the  note,  the  courts 
of  this  stnte  will  enTorce  such  a  waiver  of 
the  right  to  exemptions.  No  statute  of 
QtforKia.  in  reference  to  exemptions,  hav- 
ing been  put  In  evidence,  ordinarily  the 
preKuinptlon  would  be  that  the  common 
law  prevails,  which  allows  the  debtor  no 
exemptions  of  property  from  sale  under 
execution.  But,  as  the  rigorous  rule  of 
the  common  law  Is  now  the  exception, 
and  indulging  the  presumption  In  favor  of 
the  validity  of  the  agreement  of  waiver 
arising  frcim  its  Inclusion  In  the  note,  we 
shall  assume  that  exemptions  are  al- 
lowed, and  waiver  thereof  authorised,  by 
the  laws  of  Georgia.  Inspection  of  the 
statutes  Is  material  only  as  they  may  aid 
in  the  proper  construction  of  the  waiver. 
A  waiver  of  exemptions,  made  at  tiie  time 
the  debt  is  contracted,  has  been  held  to 
form  a  part  of  tite  oi-iglnal  contract,  sup- 
ported by  the  same  consideration  on 
wiiich  rests  the  liability  to  pay ;  hence  It 
must  be  construed  and  have  operation 
and  effect  as  other  contracts.  Neely  v. 
Henry,  63  Ala.  261.  The  well-settled  prin- 
ciple of  Interstate  comity,  that  the  validi- 
ty, Interpretation,  and  obligatory  force  of 
contracts  depend  on  the  law  of  the  place 
where  made,  being  also  the  place  of  per- 
formance, and  will  be  accordingly  en- 
forced by  the  courts  of  other  states  If  not 
repugnant  to  Its  laws  and  policy,  applies 
to  such  parts  of  the  contract  as  are  of  the 
esspoce  of  the  personal  liability  and  obli- 
gation which  determine  and  regulate  the 
rights  of  the  parties.  But  as  to  such  por- 
tions of  tlie  contract  as  pertain  to  and 
affect  the  remedy  the  principle  Is  applica- 


ble that  all  matters  pertaining  to  the  rem- 
edy and  the  proper  course  of  enforcing  the 
contract  are  determinable  by  the  law  of 
the  place  where  the  suit  Is  brought,  for  the 
courts  will  not  enforce  such  part  of  a  con- 
tract as  limitH,  modifies,  or  enlarges  the 
remedy  any  more  than  they  will  enforce 
the  remedial  statutes  of  another  state. 
Whether  the  waiver  comes  within  one  or 
the  other  of  these  principles  depends  upon 
Its  nature,  l^ws  exempting  a  portion 
of  a  debtor's  property  intm  levy  and  sale 
under  execution  are  generally  regarded  as 
limitations  upon  the  remedy,— remedial 
statutes,  which  have  no  extra-territorial 
operation, —and  an  agreement  to  waive 
the  rightof  exemption  operates  to  remote 
the  limitation  and  subject  all  the  debtor's 
property  to  levy  and  salu  under  execatioa 
or  other  process,  as  atcomraon  law.  The 
part  of  the  contract  waiving  all  rights  of 
exemption  affects  only  the  remedy. 
Tlierefore,  if  the  waiver  included  In  the 
note  sued  cm  was  not  Intended  to  have 
reference  to  tlie  exemption  laws  of  this 
state,  cuinlty  would  not  re()uire  its  en- 
forcement. If  it  was  so  intended,  then  Its 
enforcement  would  depend  on  the  prtnci* 
pies  whlrh  govern  where  a  contract  made 
In  one  state  Is  to  be  performed  iu  another. 
This  hringsforconsidenithm  the  construc- 
tion of  the  waiver,  which  constitutes  the 
real  contestation  between  the  parties. 
Appellant  contends  that  the  waiver  hud 
reference  to  and  embraces  exemptions  to 
which  defendant  might  subsequently  be- 
come entitled  hy  removal  to  and  residence 
In  another  state.  Appellee  contends  that 
It  should  be  construed  as  having  reference 
only  to  the  exemptions  allowed  by  the 
laws  of  Georgia,  where  the  note  was  made 
and  the  parties  resided.  In  Holland  v. 
Bergan.  S»  Ala.  622.  7  South.  Rep.  770,  it 
was  contended  that  the  waiver  iu  the 
note,  which  was  made  In  'Jeorgla,  was 
valid  against  nuy  claim  of  exemption  in  a 
suit  thereon  in  this  state.  The  qaestiou 
was  not  decided,  but  It  was  observed  in 
the  oplntim  rendered:  "If  we  felt  author- 
ized to  decide  this  point,  we  are  Inclined 
to  the  view  that  the  waiver  would  be 
good  against  any  claim  of  exemption  to 
personalty  in  any  state  of  the  DdIou, 
where  the  debtor  might  reside  and  be 
sued."  On  this  expression  in  the  opinion 
appellant  rellesin  support  of  the  contesta- 
tion on  his  part.  The  terms  Hud  compre- 
hensiveness of  the  waiver  in  that  case  are 
different  from  that  involved  In  the  present 
suit.  It  extendeil  to  all  exemptions  al- 
lowed "by  the  laws,  state  or  federal,  "and 
to  all  the  property  which  tbe  debtor  then 
owned,  or  might  thereafter  own  or  ac- 
quire, until  the  debt  was  fully  paid.  Be- 
sides, tlinugh  the  note  was  made  In 
Georgia,  tbe  maker  i-eslded  In  Alabama. 
The  fair  inference  was  that  the  waiver  liad 
reference  to  the  exemptions  to  which  the 
maker  of  the  note  was  entitled  by  the  laws 
of  the  place  of  his  residence,  and  where  he 
would  probably  be  sued.  Parties  are  pre- 
sumed to  contract  In  reference  to  the  laws 
of  the  country  where  the  contract  is  made 
and  is  to  be  performed.  Intention  to  con- 
tract in  reference  to  the  laws  of  any  other 
state  or  country  must  be  expressed  or 
clearly. implied,  else  the  oresumptlon  will 
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prevail.  The  terms  In  the  waiver,  Inclnd- 
ed  In  the  note  eaed  ou,  may  be  compre- 
benslve  enoagrh  tu  embrace  not  only  the 
property  then  owDed  by  defendant,  bnt 
afao  mtaeqaentlj'  acquired  property,— as 
broad  as  the  rtjirht  of  exempttona.  The 
terms  are:  "And  all  rlffhts  of  exemption 
and  homestead  are  hereby  expressly 
waived."  There  Is,  however,  nothing  In 
these  terma  Indicating  a  i-eterence  to  the 
exemption  la  vra  of  any  state  other  than 
Georisia;  nothing  Indicating  an  Intenthm 
to  eztfrclse  the  right  of  waiver  authorized 
by  the  ntatutes  ot  this  state,  which  applies 
only  to  the  right  to  an  exemption  In  prop- 
erty exempt  by  its  laws  from  levy  and 
sale  under  execution  or  other  process. 
The  waiver  refers  to  present  and  existing 
rights.  Driendant.  not  bdng  a  resident 
of  Alabama  at  the  time  it  was  made,  wa^ 
Dot.  entitled  to  any  Hxemptlons  under  the 
laws  of  this  state.  To  construe  it  as  em- 
bracing possible  prospective  rights  to  ex- 
emption, which  had  nt  the  time  no  piiten- 
tlal  existence, — a  mere  possibility  or  ex- 
pectancy, not  conpled  with  any  right  tn 
ease,— would  be  an  anwarranted  exten- 
sion of  the  express  terms  of  the  waiver. 
Considering  its  language,  the  place  ot  the 
contract,  residence  of  the  parties,  and  the 
laws  In  reference  to  which  they  are  pre- 
sumed to  have  contracted,  it  reostmably 
appears  that  within  the  meaning  and  In- 
tention of  the  parties  the  waiver  had  ref- 
erence only  to  rights  of  exemption  nnder 
the  laws  of  Georgia.  Affirmed. 


Bbown  et  ah  v.  PAnma,  Treasurer. 
(Suvreme  Court  qf  Alabamct.  June  20, 1801.) 
CoMTiTUTiOKAL  Law  —  Bbvival  or  Biohib  and 

BllHDIBS  —  FaTIOIIT  Of  Gl^UHB  —  FncSS  ASD 

FOHPBITDBBB. 

1.  Code  Ala.  1886,  |  4894,  declaring  that  "all 
fines  go  to  the  county  Id  waiuii  the  Indictment 
was  loond  or  the  prosecution  commeuoed,  un- 
less otherwlBe  expressly  provided,  and  that  jadg- 
ment  therefor  must  be  entered  in  the  name  of  the 
state  for  the  use  of  the  particular  county, "  does 
not  constitute  such  fines  a  county  fund;  but  the 
same  are,  notirithBtsndiur  said  seetion,  a  state 
fond,  over  which  the  legulatnre  exeroiBes  exolu- 
tive  oontrol. 

2.  AcU  Oen.  Assem.  Ala.  1884-85,  p.  8G6,  pro- 
Tide  that  all  persons  holding  oialms  against  the 
fine  and  forfeiture  fond  of  tbeooantyof  Marshall 
shall  present  the  same  to  thecoon^treasurer  for 
registration  within  8  months,  or  the  same  will 
be  barred.  Acts  1886-87,  p.  882,  approved  Feb- 
ruary 18,  1887,  extend  the  time  for  such  r^lstra- 
tion  to  12  months.  Acts  1888-^,  p.  1066,  au- 
tborixe  tbe  county  treasurer  to  re-register  all 
claims  against  ttoSne  and  forfeltorefund  of  said 
eoaaty  on  Fehrosiry  12,  1885,  or  which  have  ao- 
croed  rinoe  that  date,  and  provide  that  snoh  re- 
recfistratioD  shall  make  them  valid  claims  against 
said  fund,  and  they  may  be  used  In  payment  of  any 
fines  and  forfeitures  going  to  said  county.  Held, 
that  the  last-named  act  could  not  beconstrued  as 
reviving  a  right  or  remedy  barred  by  statute, 
within  the  prohibition  of  Const.  Ala.  art.  4,  $ 
66,  bnt  only  a  disposition  of  the  state's  rights 
and  remedies;  and  that  witnesses  therefore,  in 
criminal  prosecutions,  who  held  legal  ciaima 
against  the  line  and  forfeiture  fund  on  February 
12,  1885,  were  entitled  to  re-regiatration  ot  the 
same,  altiiough  sulnequently  barred  by  the  stat- 
nte  of  limltauons. 

Appeal  from  circuit  court,  Marshall 
county;  John  B.  Talxv,  Judge. 


Tbla  la  an  application  by  the  appellants. 
Brown  ft  Street,  to  the  circuit  court  for  a 
Writ  ot  mand&mua  to  compel  the  appellee, 
Henry  Farris,  as  county  treasurer  of 
Marshall  county,  tn  roister  and  number 
certain  claims  held  by  the  petitioners 
against  tbe  flae  and  forfeiture  fund  of  said 
county.  The  respondent,  being  served 
with  the  notice  oftlie  filing  of  such  peti- 
tion, interposed  a  demurrer  thereto,  as- 
signing the  following  gronnde :  Thatsaid 
petition  shows  that  the  said  claims  are 
not  legal  and  vaUd  claims  ag'^inst  the 
flne  and  forielture  fund  of  said  county, 
and  are  not  entitled  tn  registration ;  that 
each  of  said  claims  is  barred  by  the  stat- 
ute of  limitations,  as  prescribed  by  the 
slatutes  regotatlng  the  fine  and  forfeiture 
fund  of  said  county.  Upon  tbe  hearing  ot 
these  demurrers,  the  clrcoit  court  Judge 
sastalned  them,  and  dismissed  the  v^tX- 
tdon,  and  denied  the  writ  of  mandttmua. 
The  circuit  court's  rulings  in  this  hohalf 
are  assigned  as  error  on  this  appeal 
brought  by  the  petitioners. 

Brfiwti  &  Street,  pro  ae.  Lask  A  Bell, 
tor  appellee. 

Glopton,  J.  Appellants  applied  to  the 

circuit  court  for  a  mandamav  to  compel 
appellee,  the  county  trcMSurer,  to  re  reg- 
ister the  claims  set  nut  in  their  petition, 
In  accordance  with  "An  act  tn  authorize 
the  county  treasurer  of  Marshall  county 
tn  re-Kwdster  certain  ciaima  against  the 
flne  and  forfeiture  fund  of  said  county." 
approved  February  2s.  igsu.  The  actpro- 
Tides  "that  tiie  county  trenenrer  of  War- 
shall  county  Is  hereby  authorised  to  re- 
register all  claims  against  the  fine  nod 
forfeiture  fond  of  sold  county  <in  tlie  i2th 
day  of  February,  1«85,  or  which  have  ac- 
crued since  that  date,  and  registration  ot 
such  claims  shall  make  them  valid  claims 
agaiUHt  the  fine  and  forfeiture  fond,  and 
maybe  used  In  payment  of  any  flnts  and 
forfeitures  going  tn  said  county."  Acta 
1S8S-K9.  p.  1M06.  The  claims  of  appellants 
are  certificates  ISHUed  In  18K0and  IH82  to 
wltnescies.  for  the  amount  of  compenna- 
tlon  to  which  they  are  entitled,  who  had 
appeared  on  the  part  of  tbe  state  In  crim- 
inal prosecutions,  In  which  h  nolle  prose- 
qui was  entered,  or  the  defendant  was 
notcnnvlcted,  or.  If  convicted,  an  execution 
againHthIro  for  the  costs  had  been  returned, 
" .No  property  found."  "An  act  to  regu- 
late the  flne  and  forfeiture  fund  of  certain 
conntles."  Marshall  being  of  the  number, 
approved  February  18, 1S79,  provided  "  that 
the  county  treasurer  shall  keep  a  registry 
of  all  claims  which  are  payable  out  of  the 
flues  and  forfeitures,  showing  date  of 
claims,  when  Issued  or  allowed,  amount, 
on  what  account  It  ai^crued,  arid  date  of 
its  registration,  and  no  claim  payable  out 
of  said  fund  shall  be  received  or  paid  until 
the  same  shall  have  been  so  registered." 
Acts  1878-79,  p.  215.  The  claims  tu  con- 
troversy were  flied  with  and  registered  by 
the  county  treasurer  shortly  after  thn  cer^ 
tiflcates  were  Issued.  In  accordance  with 
the  provisions  of  this  act;  consequently 
were  legal  claims  against  the  fine  and  for- 
feiture fund  on  the  12th  day  of  February, 
1K85,  and  entitled  to  be  re-reglstered  under 
the  act  ot  February  2»,  18b8»J|  a  valid  ex- 
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erclae  of  legislathre  power.  Appellracon- 
teoda  that  tbe  act  last  meDtluaed  Is  viola- 
tive of  seution  66  of  article  4  of  the  conetl- 
tutiun,  wblch  devlaret*:  "There  can  be  no 
law  ol  thiastttte  ImpalrlnK  tiieobllgations 
of  contracts  by  destroying  or  impalrluK 
the  remedy  for  tlielr  enforcemeat,  and  tbe 
general  aaaembly  shall  bavono  power  to 
revive  any  right  or  remedy  which  may 
have  iteeii  barred  by  lapse  of  time,  ur  by  any 
statute  ut  this  state."  Tbe  contention  Is 
founded  on  thebarot  Ifaeclalms,  created  by 
"An  act  to  reffultite  the  flne  and  forfeiture 
fund  of  tbe  county  of  Marshall, "  approved 
-February  12,l><S5,and  the  act  amendatory 
thereof,  approved  February  18,  1K87.  Tbe 
Hecoiid  section  of  the  original  act  provides 
"  that  all  persons  holding  claims  against 
the  fine  and  forlttiture  fund  of  said  county 
of  Marshall  shall  present  the  same  to  tbe 
county  treasurer  for  registration  within 
three  months  from  the  passage  of  this  act, 
or  the  same  will  be  barred."  Tlieumenda- 
tory  act  ftxteuded  the  time  for  registra- 
tion to  12  months.  Acts  l>i84-85.  p.  806; 
Acts  mse-87,  p.  8S2.  The  claims  held  by 
appellanis  were  not  prespn  ted  tor  registra- 
tion within  the  time  required  by  either  the 
original  or  amendatory  act,  and  were 
barred  when  the  act  of  February  28, 1889, 
WHS  passed. 

The  fund  designated  In  tbe  statutes  as 
"tbe  Sne and  lortelturefnnd" iB  composed 
of  tines  and  lorteltnrea  ariatng  In  criminal 
prosecatJons,  or  penalties  for  contempt  of 
court,  and  prhnarlly  belongs  to  tbe  state. 
It  Is  a  special  fund  set  apart  and  devoteil 
by  law  to  a  special  use,— payment  of  the 
fees  of  state  witnesses,  fimd  of  ofBcers  of 
tbe  court,  accruing  In  criminal  cases  in- 
specified  contingencies.  Code  1886.  5§  4887. 
4889,  4885.  Tbe  court  of  county  commis- 
sloners  has  no  control  over  the  flues  and 
forfeitures,  or  power  to  dispose  of  tb.e 
fund,  though  placed  In  the  custody  t>I  tbe 
county  treasurer  for  convenient  disburse- 
ment pursuant  to  law.  Section  4458  of 
Code  1876,  (secticm  4894  of  Code  188fH) 
which  declares,  "AH  fines  go  totim  coutftV 
lu  which  the  indictment  was  fonud  or  the 
prosecution  commenced,  unless  <>tberifl«e 
expressly  provided, and  Judgment  therefor 
must  be  entered  Id  tbe  name  of  the  state 
for  the  use  of  the  particular  connty, "  does 
not  operate  to  c<mHtitute  tbe  fines  a  coun- 
ty fund,  or  to  confer  on  tbe  county  com- 
missioners any  coutrtil  of  tbero.  Tbe  eon- 
tr«)l  and  disposition  of  the  fund  still  r^de 
In  the  general  assembly,  wbo  has  power 
to  direct  what  claims  shall  be  paid  out  of 
It,  the  prefereuces.  and  condltluDfl  of  pay- 
ment, which  may  bechaniced  or  modified 
at  nlensure:  in  short,  tbe  tines  and  forfelt- 
nrra  constitute  a  state  fund.  SesHlons  v. 
BoyKin,  78  Ala.  328;  Palmer  v.  FItts.  61 
Ala.  489.  Tbe  clause  of  the  constitution 
quoted  above  was  ordained  In  view  of  the 
controversy  among  the  courts  on  the  ques- 
tion whether,  when  the  time  limited  by 
statute  for  commencing  suit  on  a  contract 
expires,  and  the  right  of  action  is  barred, 
such  right  can  be  revived  by  a  subsequent 
statute;  and  especially  in  view  of  the  de- 
cL-tiun  of  this  court  that  the  bar  of  the 
statute  of  llniltatlonH  In  such  case  was 
not  a  vested  light.  and  that  the  lei^slo- 
ture  had  power  to  revive  the  remedy. 


though  barred.  The  purpose  Is  to  put  at 
rest  this  mooted  question,  by  placing  the 
power  of  the  leglslatnru  to  pass  a  law  im- 
pairing the  obligatlou  of  contracts  by  de- 
stroying or  impairing  tbe  remedy  tt>r  tbelr 
enforcement,  and  the  power  to  revive  a 
right  or  remedy  barred  by  lapse  of  time, 
or  by  statute,  under  the  samegeneral  pro- 
hibition, as  correlative  vested  rights. — tbe 
one,  to  the  contract  Itself;  the  other,  to 
the  release  from  a  demand  by  operation  of 
tbe  statute  of  limitations  or  lapse  of  time. 
The  constitutional  prohibition  was  desig- 
nated to  protect  personal  vested  rights, 
as  between  persons,  a8suclatlons,aad  cor- 
porations, extending,  It  may  be.  to  con- 
tracts made  by  municipal  corporations  by 
authority  of  law,  and  as  to  their  Inviola- 
bility to  contracts  made  by  the  state.  It 
has  no  refi?rence  to  the  power  of  the  legis- 
lature over  the  disposition  and  approprla- 
tlon  of  the  state's  funds  and  remedies.  It 
was  not  intended  to  prohibit  the  general 
assembly  to  recognlie  and  pay  a  claim 
against  the  state  after  tbe  lapse  of  any 
period  of  time,  or  to  |»H>vIde  for  tbe  pay- 
ment of  claims  out  of  a  special  fund,  over 
which  It  has  exclusive  control.  The  claims 
of  appellants  were  not  claims  against  the 
connty,  nor  payable  out  of  the  general 
funds  of  the  county.  The  act  of  February 
28, 1889,  does  not  attempt  or  purport  to 
revive  a  right  or  remedy  against  the  coun- 
ty. The  scope  and  extent  of  Its  operation 
Is  to  make  claims  which  were  legal  claims 
on  a  specified  day,  or  accruing  thereafter, 
valid  claims  against  such  fund,  and  re- 
ceivable in  payment  of  fines  and  felt- 
ures.  If  tbe  general  assembly,  In  eiercls- 
In^  the  power  to  direct  what  claims  Phall 
be  paid  out  of  tbe  fine  and  forfeltore'.'  nd, 
has  authority  to  make  claims  which  >« 
never  previously  so  chargeable,  naj  uule 
out  of  that  fund,  It  certainly  has  power 
to  makeclalms  once  legal,  bnt  fJ-jn 
ceased  to  be  such  because  of  ^ii.,'n  «  - 
to  register  them,  valid  clai-  "  "".nst  tbe 
fund,  by  subsequent  statute,  upon  com* 
plying  with  prescribed  conditions.  Tbe 
last  clause  of  the  section  ol  the  constitu- 
tion under  consideration  was  only  desig- 
nated to  prohibit  legislative  Infringement 
on  the  rights  of  partlee  t<»  a  release  from 
the  obligation  of  a  contract  or  to  proper- 
ty, which  has  become  vested  in  them  by 
lapse  of  time,  or  by  some  statute  of  llmlt- 
aflons.  It  was  not  Intended  to  prohibit  or 
restrict  the  power  to  provide  for  the  pay- 
ment of  any  Just  claim  out  of  a  special 
fund.  The  utmostthatcan  be  said  Is  that 
the  act  of  February  28, 1889,  only  revives 
the  right  to  paymebt  out  of  the  fine  and 
forfeiture  fund, — not  any  other  right  or 
remedy, — and  should  not  be  construed  as 
reviving  a  right  or  remedy  in  the  meaning 
of  the  constitution.  On  tbe  facts  averred 
In  tbe  petition,  appellants  are  entitled  to 
have  tnelr  claims  re-reglstered.  Beversed 
and  remanded. 


BoLLiNo  et  rI.  v.  Gabrrtt. 
(Supreme  Court  of  Alabama.   Jane  38, 1801.) 

SAI.B  CNDBB  ExacUTION  ~  MOTIOH  TO  SXT  ASIDB 

—  Laobbs. 

i.  Twoyesrslsaresaonabletlmewitiilnwhich 
a  motion  to  vacate  a  sale  of  land  nadierexecutiTOi 
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should  be  made,  ntileM  there  is  fraud,  miscon- 
duct, or  irregularity  seriooaly  affectlOK  the  sale, 
or  satisfactory  reasons  why  lon^r  time  should 
be  allowed. 

2  Where  defendant  in  execution  Is  present  at 
the  sale  of  his  land  thereunder,  forbidding  the 
sale,  and  knows  the  value  of  the  land,  and  by 
whom  and  at  what  price  it  is  purchased,  his  mo- 
tion to  set  aside  the  sale  for  inadequacy  of  price, 
made  after  expiration  of  the  tl|Da  for  Teoemp- 
tion,  should  be  denied. 

Appeal  from  circuit  court,  Covington 
eonnty;  John  P.  Hcdbabd,  Jud|^. 

E.  P.  Morrlnette  and  B.  H.  Lewis,  for 
appellants.  P.  N.  Bickmnn,  for  appellee. 

CI.OPTON,  J.  No  Inflexible  role  as  to  the 
tdme  within  whlcli  a  motion  to  set  atilde 
and  vacate  a  Bule  of  lami  under  execution 
must  be  made  lias  been  or  can  be  an- 
noonced.  The  general  rule,  that  there 
rauHt  be  promptness  of  actlon.no  nnrea- 
Bunable  delay,  to  be  determined  on  the 
particnlar  clrcnmstances  of  each  case,  Is 
well  recosmised.  Ordinarily,  the  pruceed- 
inic  16  regarded  as  equitable  In  its  natare; 
and  the  queMtlun  of  lacbeSf  whentovulred, 
iB  determinable  on  equitable  principles. 
MeCaHkell  v.  Lee,  39  Ala.  131.  In  an  early 
caMeit  .was  remarked  "that  the  motion 
sbould  be  made  in  a  reasonable  time,— 
moHt  regularly,  at  tbe  tirst  term  suceeed- 
iDfc  the  return  uf  the  process.  But  we 
will  not,  however,  undertake  to  say,  that 
there  might  not  be  clrcumstanctifi  under 
which  the  court  should  Interfere  at  a  snb- 
aeqnent  term ;  especially,  If  there  are  suffi- 
cient reasons  for  nut  having  souglitlta  ac- 
tiOL " £aHier. "  Hubbert  v.  McC'ollum,  6 
AlA.  Jsi.  In  a  subsequent  case  It  was  de- 
claret]  that  ^  motion  to  set  aside  a  sale 
of  [And  und«r  execution  may  be  made  at 
a''.»  tlpie  before  the  purchaser  takes  poa- 
k.»^4^\.  or  recovers  It  by  suit:  the  reason 
aafiianM  b^g  that  there  Is  no  necessity 
•  '  i.'*Co6V*Tr|Jf  possesRlon  to  be  active 
fines  go  to  >  ;:j'%haeer  obtains  posHosston,  or 
jnaKiTj- -.,  furt  to  acquire  It.  Aber- 
crombie'^.  Conner.  10  Ala.  SM.  The  rule 
thus  expressed  has  been  rlrTnally  repudi- 
ated in  subsequent  decisions.  Cowan  v. 
Bapp>74  Ala.  44.  In  Powder  r.  (Iteeves, 
90  AlQ.  117,  7  Sonth.  Hep.  613,  Stone,  C.  J., 
says:  **We  think  the  rule  declared  In 
rowan  V.  8app  more  reasonable,  and 
mure  In  harmony  with  our  rulings  on  kin- 
dred subjects,  and  we  prefer  to  adhere  to 
It.  although  in  doing  so  we  qnalify,  it  we 
do  not  overrule,  what  seems  to  be  the 
literal  In'terpretatlon  of  the  langnioce  nsed 
In  Abercromble  V.  Conner."  In  Cowan  v. 
Bapp,  supra.  It  is  said:  "The  rules  which 
apply  are  analogous  to  the  known  rules 
of  a  court  of  eqaity  in  granting  relief  to 
a  mortgagor,  or  those  claiming  under  him. 
seeking  to  avoid  a  parehase  by  a  mort- 
gagee, at  his  own  sale,  or  a  eestut  qun 
truHt  claiming  to  be  relieved  from  a  pur- 
chase by  a  trustee."  It  has  been  held,  by 
analogy  to  the  time  fixed  by  statute  for 
the  redemption  of  land  sold  under  mort- 
gages and  purchasetl  by  persons  other 
tban  the  mortgagee,  that  two  years  Is  a 
reasonable  time  within  which  the  mort- 
gagor sbonld  become  active  In  disaffirm- 
ing  and  avoiding  a  pnrchase  by  a  mort- 
gagee at  his  own  sale,  under  a  power  con- 
tained Id  the  mortgage,  when  no  facts  or 


clrcnmstances  are  proved  showing  that 
the  time  Is  unreasonably  short,  and  ren- 
dering Its  application  Inequitable  and  un- 
just, or  no  satisfactory  reasons  given  for 
longer  delay.  Exzell  v.  Watson,  83  Ala. 
120,  3  South.  Rep.  309;  Cooper  v.Hornsby, 
71  Ala.  64.  The  same  time  for  redemption 
of  land  sold  under  execntlon  Is  fixed  by 
statute  as  In  cases  of  sales  under  mort- 
gages; and  the  same  reasoning  applies  as 
to  the  tiaie  within  which  motions  to  va- 
cate Hales  of  realty  under  execution  should 
be  made  as  In  cases  of  sales  under  mort- 
gages. The  repose  of  titles  derived  from 
Judicial  sales  demands,  especially  in  view 
of  the  frequent  transmissions  of  titles  In 
business  transactions,  that,  as  far  as 
practicable,  some  definite  r>eriod  of  time 
should  be  fixed,  In  onllnary  cases,  within 
which  a  motion  to  vacate  the  sale  should 
be  made.  There  can  be  no  sufficient  rea- 
son why  longer  time  should  be  allowed. 
In  the  absence  of  special  circumstances, 
tban  to  allowed  for  the  redemption  of 
the  land.  In  consonance  with  the  princi- 
ples announced  in  analogous  casex,  and 
with  the  rule  declared  in  Cowan  v.  Sapp, 
with  the  leidslatlve  policy,  and  the  tenden- 
cy of  Judicial  decisions  to  shorten  t!ie  tinie 
within  which  parties  feeling  aggrieved 
may  seek  the  overthrow  of  titles  acquired 
from  judicial  sales,  we  hold  that  two 
years  is  a  reasonable  time  within  which  a 
motion  to  vacate  a  sale  of  land  nnder  exe- 
cution should  be  made,  unless  there  Is 
fraud  or  misconduct  or  Irregularity  seri- 
ously affecting  the  sale,  or  satisfactory 
reasons  why  longer  time  should  bo  al- 
lowed are  shown.  The  movant  was  pres- 
ent at  the  sale,  forbade  It,  and  notified 
the  persons  present  that  whoever  bought 
the  land  -would  bay  a  lawsuit.  He  knevr 
by  whom,  and  at  what  price,  the  land 
was  purchased,  and  knew  Its  value;  had 
knowledge  of  all  the  facts.  The  only 
ground  upon  which  the  motion  to  vacate 
the  sate  Is  based  Is  Inadequacy  of  price. 
He  permitted  the  time  allowed  by  statute 
t  t  expire  without  exercising  the  right  of 
rydemption,  and  no  excuse  is  shown  orat- 
tempted  to  be  shown  why  he  did  not 
move  eariler.  The  motloncomes  too  late. 
It  Is  unnecessary  to  consider  the  sufficien- 
cy of  the  ground  stated — inadequacy  of 
price— to  set  aside  the  sale.  Weare  forced 
to  reverse  the  judgment.  Beveraed  and 
remanded. 


Paynb  t.  Mathis  et  al. 
(Supreme  Court  of  Alabama,   June  86, 18B1.) 
PoBUO  Lands— Cektaintt  or  Fatbnts— Instbuo- 
Tiosa. 

1.  A  patent  of  land,  describing  the  grantees 
as  "the  heirs"  of  H.,  deceased,  Is  not  void  f<a' 
uncertainty. 

3.  Where  the  evidence  is  conflicting,  or  dif- 
ferent inferences  oan  be  reasonably  drawn  from 
it,  the  general  afBrmatlve  charge  should  not  be 
giTOn  in  favor  of  either  party. 

Appeal  from  circuit  court.  Dale  county ; 
J.  M.  Carmichael,  Judge. 

Action  of  ejectment  by  the  heirs  at  law 
of  Gabriel  T.  Mathis,  deceased.  Plalntlll 
Introduced  In  erldenre  a  United  States 

gatent  of  the  land  In  question  to  "the 
elrs  of  Qabriel  T.  Mathis,  deceased." 
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wblch  was  objected  to  by  defendant  as 
void  for  uncertainty.  Defendant  also 
asked  an  afflrmative  cbarfce  to  find  for 
htm,  which  was  refused.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  ap- 
pealH. 

H.  L.  Martin,  for  appellant.  J3.  H. 
BlackmanjloT  appellees. 

Stone,  C.  J.  There  are  only  two  assign- 
ments ol  error  In  this  record,  which  are 
baHed  ou  the  only  rulings  of  the  lower 
court  to  which  exceptions  were  reserved. 

I.  Thecourt  did  not  err  fnnTerruUng  de- 
fendant's objection  to  the  Introduction  In 
evidence  of  the  government  patent  to  the 
land  sued  for.  The  patent  grants  to  "the 
heirs  of  Gabriel  T.  Mathla,  deceased,**  the 
land  In  controversy.  There  Is  no  such  ud* 
certainty  In  this  description  of  the  gran- 
tees as  wonid  render  the  patent  void.  A 
description  of  a  grantor  or  grantee  la  ftuffl- 
clently  certain  II  he  can  be  identified  by 
a  proper  application  of  the  maxim,  id 
eertum  eat  qaoU  certam  reddl  potest. 
Madden  v.  Floyd,  69  Ala.  221;  Jones  v. 
Morris,  61  Ala.  5l8.  "A  deed  made  to  the 
heirs  at  law  of  a  deceased  person  la  good, 
because  the  persons  who  are  to  take  can 
be  ascertalued  by  extrinsic  testlmuny.'* 
Shaw  V.  I^ud,  33  Mass.  447. 

2.  There  being  conflict  In  the  testimony, 
the  general  affirmative  charge  should  nut 
have  been  given  In  favor  of  defpndant. 
When  the  evidence  Is  coufllcting  or  differ- 
ent inferences  can  be  reasonably  drawn 
fmm  it,  the  general  affirmative  charge 
should  never  be  given  In  favor  of  either 
party.  Snblett  v.  Hodgea.  88  Ala.  401. 7 
South.  Sep.  2H6;  Tabler  v.  Coal  Co.,  iff 
Ala.  305, 6  South.  Bep.  196,  and  authorities 
cited.  Affirmed. 


Morris  v.  BinHiNORAM  Nat,  Bane. 
(Supreme  Court  qf  Alabama.  Jane  96, 1891.) 

ACXWHIIOOATION  FaPBB — IiIABJUTT  OF  IhDOBSSK 
— EVIDBNCB— TRAM8AOTIO!ia  WITH  DbCBDBXT. 

1.  The  indorserof  &  note,  made  for  his  aocom- 
modatioD,  Ib  not  discharged  from  liahllity  oa  his 
indorsement  by  failure  of  the  holder  to  demand 
p^rmflDt  of  the  maker,  and  to  give  snoh  indorser 
notice  of  non-payment. 

3.  In  an  action  by  the  indorsee  of  a  note 
against  the  administrator  of  a  deceased  indorser, 
the  maker,  not  being  a  party  or  beneficiary,  is 
not  prohibited  from  tesUiylng  aa  to  transactioDS 
with  deceased,  to  show  that  the  note  was  for  de- 
ceased's aocommodation,  by  Code  Ala.  %  27ttS, 
which  provides  that  neither  party  shall  be  al- 
lowed to  testify  againBt  the  other  as  to  any  trans- 
action with  any  aeceased  pwBon  nrbose  estate  is 
lutorested  in  the  salt 

Apiieal  from  circuit  court,  Jefferson 
coanty;  Jameh  B.  Head,  Judge. 

R.  H.  Pearson.for  appellant.  MoualJoy 
Jt  TotuItnaoD,  tor  appellee. 

Clopton,  J.  The  note  sued  on  was 
made  by  John  W.  Read,  payable  to  B.  C. 
Hcott,  defendant's  Intestate,  at  the  Bir- 
mingham National  Bank,  and  by  blm  in- 
dorsed to  the  bank.  It  being  admitted 
that  payment  ot  the  note  was  not  de- 
manded  of  the  maker,  and  that  due  and 
legal  notice  of  its  dishonor  was  not  given 
BO  as  to  charge  the  Indorser,  It  devolved 
on  plaintiff  to  show  a  snfflcient  excnse 
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for  failure  to  give  the  notice.  For  this 
purpose  the  depositions  of  Read,  the 
maker,  were  Introdoced  to  pnive  that  the 
note  was  made  for  the  accommodation  of 
Scott,  the  indorser.  Defendant  objected 
to  the  competency  of  tne  witness  to  testl* 
fy  aa  to  any  transaction  with  Scutt,  who 
was  deceased.  The  statute  removing  the 
disability  of  parties  and  persons  Intenwt- 
ed  In  the  result  of  the  suit  as  wltneesew 
contains  an  exception"  that  neither  party 
shall  be  allowed  to  testify  against  tlie 
other  as  to  any  transaction  witli  or  state- 
ment by  any  deceased  person  whoae  tstate 
Is  Interested  in  the  result  of  the  suit  or 
proceeding,  or  when  such  deceased  person 
at  the  time  of  such  transaction  or  state- 
ment acted  in  any  representative  or  fidu- 
ciary relation  whatsoever  to  the  party 
against  whom  snch  testimony  ta  aonghk 
to  be  Intraduced.  unless  called  to  testify 
thereto  by  the  opposite  party."  Code.  ^ 
27(15.  The  exception,  It  has  been  aald,  re- 
fers rather  to  the  olijects  than  the  parties 
to  the  suit.  Under  the  exception  the  per- 
son need  not  be  a  party;  it  Is  sufficient 
that  his  estate  Is  Interested  In  the  result 
of  the  Buit,  or  that  he  acted  In  a  represent- 
ative or  flduclai7  relation  to  a  party  tf» 
the  snlt.  Bnt.  aa  to  the  persons  who  are 
not  allowed  to  testify  as  to  any  transac- 
tion with  or  statement  by  a  deceaned  jier- 
son,  the  exception  is  confined  to  parties  to 
the  suit,  and  to  those  standing  to  them  in 
the  relatitm  ol  beneficiaries.  In  Daily  v. 
Daily,  66  Ala.  266,  section  8058  of  the  Code 
of  1876,  which  corresponds  with  eecttoa 
2766  of  the  Code  of  l8H6.  was  construed  In 
this  respect.  It  Is  said:  "The  exce|<tloa 
to  the  role  of  competency  is  limited  to  par- 
ties to  the  SQlt.  We  have  so  interpreted 
this  languatee  as  to  make  It  embrace  ben- 
eficlaries  directly  interested  In  the  resalt 
of  the  suit,  although  not  named  on  the- 
record ;  but  we  have  fcone  no  further.  ** 
Read,  not  being  a  party  to  the  snlt,  nor  a 
beneficiary,  was  competent  to  testify. 

The  material  question  is  whether  the  In- 
dorser of  a  note,made  for  hlsaccomrooda* 
tlnn,  Is  discharged  from  liability  on  his  In- 
dorsement by  the  failure  of  the  holder  tu 
demand  paymentof  themaker,andto  give 
the  Indorser  notice  of  the  non-payment  ot 
the  note.  Tothls  question  a  neeatlve  an- 
swer roost  be  given,  on  principle  and  au- 
thority. To  the  general  rule  requlrtntp 
Boch  notice thereare  well-recognfEed  excep- 
tions. In  its  application  to  bills  of  ex- 
cb  a  nee.  the  failure  to  give  notice  will  be 
excused  as  to  the  drawer,  where  he  has  no 
funds  In  the  hands  of  the  drayree.  and  nu 
reasonable  grounds  to  f>xpect  that  his  bill 
will  t>e  honored.  The  reason  on  which, 
this  exception  rests  exists  where  a  noti*  la 
made  for  the  accommodation  of  the  In- 
dorser, for  the  purpose  of  raising  money 
for  his  benefit,  by  discount  or  otherwlne; 
he  beluK  the  real  debtor,  and  primarily 
bound  for  Its  nttlmate  payment.  In  snch. 
case  notice  can  amount  to  nothing,  there 
being  no  party  against  whom  he  can  ha  ve- 
recourse  upon  paying  the  note,  and  ao 
possibility  that  he  can  be  Injured  by  tbe 
failure  to  give  notice.  He,  like  the  drawer 
of  a  bill  in  such  case,  Is  without  fnnda, 
and  has  no  right  to  expect  the  maker  to- 
pay  the  note.  Frencb  r.  Bank,  4CraDcb» 
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141 ;  Ke.Te8  v.  Winter,  54  Me.  899  ;  2  Daniel, 
Nes.  Inst.  S  1085:  Tied.  Com.  Vnper,  S  886. 
It  being  Bhown  by  the  tcBtlmony  of  Read 
\rtthont  contrydlctlon  that  the  note  sued 
on  waa  made  for  the  accommodation  of 
Scott,  notice  of  Its  dishonor  was  not  req- 
ulnlte  to  cbarKe  the  Indorser.  It  Is  un- 
neccHsary  to  consider  whether  the  promise 
of  the  ndminlstratrfx,  after  maturity,  to 
pay  the  note  was  a  waiver  ol  notice. 
Afflriued. 


Chatbau  t.  State. 
(Stxpreme  Court  of  Alabama.  June  25, 1891.) 

LaBOBXT  —  iRTOXICATIOll  AS  A  DBriNSS  —  ABQU- 
IRHTATITB  ISSTHDCTIOIC. 

1.  In  s  trlsl  for  larceny,  wnere  there  was  enr- 
idenoe  that  the  defradant  was  intoxicated  when 
the  property  was  taken,  it  was  error  to  refuse  to 
charge  that  if  the  def^tidant  was  ao  intoxicated 
when  he  took  the  property  as  not  to  form  a  ape- 
oiUc  intent  to  take  or  not  to  take  it,  the  Jury 
consider  such  condition  in  determining  whethar 
the  taking  was  with  intent  to  deinrlre  the  owner 
of  IL  or  to  BtvnptitM  it  to  defendant's  ownnse. 

2.  Where  no  objection  was  made  to  a  state- 
ment of  the  prosecutor  in  argument  that,  in  con- 
struing the  conduct  of  a  defendant  charged  with 
iaroeny,  the  Jury  must  not  look  at  It  as  it  Itwme 
ttieir  own  act,  bat  as  the  conduct  of  a  thief,  it  la 
not  error  to  refuse  an  argumentative  inatrucUon, 
in  reply  to  the  remarks  of  the  prosecutor,  that 
'*the  law  presumes  defendant  innocent  until  the 
evidence  establishes  his  guilt  beyond  all  reason- 
able doubt,  and  this  jnesumption  follows  him 
until  the  tary  baa  reached  the  conclusion  that  he 
is  guilty  bf^ond  all  reaaonable  doubt,  ao,  then,  he 
is  tried  as  an  hooest  mu,  and  not  as  a  thiel ;  and 
in  applying  the  test  of  every-day  experience  to 
the  conduct  of  defendant,  the  Jury  must  look  at 
his  conduct  as  that  of  an  honest  man  until  they 
are  satisHed  beyond  areasonabledoubt  that  he  is 
guilty. " 

Appeal  from  circuit  court.  Pike  county; 
JoBN  P.  HuBBAitu.  Judfce. 

Dock  Chatham  was  indicted,  tried,  and 
con vlvted  for  larceny  from  a  store-houae, 
and  appeals.  Reversed. 

The  testimony  tended  to  show  that  be- 
fore the  Undlnj;  of  the  Indictment  the  de- 
fendant took  from  the  store-house  of  one 
C.  L.  Muthls  a  sack  of  flour  welfchlng  25 
pounds,  and  worth  85  cents,  put  It  on  the 
plutform  Just  outside  tbe  back  door,  and 
remained  In  the  store  a  few  minutes,  and 
then  went  outside;  that,  upon  the  matter 
bfins  reported  to  the  policemen,  he  was 
arrcKted  In  another  part  uf  the  town, 
while  attempting  to  hitch  a  horse  to  bis 
waf^on,  and  the  place  where  he  was  ar- 
rested was  In  tbe  direction  from  the  store 
to  bis  bouse.  Tbere  was  testimony  tend- 
iDff  to  show  that  thedetendantwas  drank 
at  tbe  time  tbe  alleged  offense  was  com- 
mitted. The  bill  of  exceptions  recites  that 
"tbe  Bollcttor,  In  his  opening  argument  to 
the  Jury, contended  that  In  construing  the 
conduct  of  the  defendant  they  must  not 
look  nponit  as  they  would  If  the  Jury  were 
construing  their  own  acts  or  cunduct,  but 
that  they  must  construe  them  as  the  acts 
and  condDct  ot  a  thief.  But  to  this  no  ex- 
ception or  objection  was  made."  Tbe  de- 
fendant requested  two  charges,  which  the 
court  refused.  The  first  charge  appears  In 
the  opinion.  The  second  Is  as  follows: 
"The  law  presumes  tb3  defendant  is  Inno- 
cent until  tbe  evldencef^tabltsheshls  guilt 
beyond  all  reasonabledonbt,and  tbia  pre- 


anmptlon  follows  him  nntll  the  Jury  baa 
reached  tbe  nonclusion  that  be  Is  guilty 
beyond  all  reasonable  doubt.  So,  then,  he 
Is  tried  as  an  honest  man,  and  not  as  a 
thief,  and.  In  applying  tbe  test  of  every- 
day experience  to  the  conduct  of  defend- 
ant, tbe  Jury  must  look  at  bis  conduct  as 
that  of  an  honest  man  until  tbeyare  satis, 
fled  beyond  a  reasonable  doubt  that  be  1» 
guilty. - 

lU.  N.  OirltBht  tor  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  tor  the  State. 

Clopton,  J.  The  defendant  was  tried 
and  convicted  for  the  fiffeuse  of  larceny 
from  a  store  house.  There  being  some 
testlmtmy  that  be  was  drunk  at  the  time 
ol  tbe  commlBBlon  of  tbe  offense,  and,  him- 
self having  testified  that  he  did  not  re- 
member anything  which  occurred  on  that 
day,  defendant  requested  tbe  court  to  in- 
struct the  Jury:  "Although  drunkenness 
Is  no  excuse  for  crime,  yet.  If  the  Jury  be- 
lieve that,  at  the  time  the  flour  Is  suid  to 
have  been  taken,  the  defendant  was  In 
such  a  condition  from  drink  as  not  to 
form  a  specific  Intent  to  take  or  not  to 
take  the  flour,  then  the  Jury  may  look  to- 
sncb  condition,  along  with  the  other  evi- 
dence In  the  case,  to  determine  whether  or 
not  the  taking  was  with  tb"  Intent  to  de- 
prive the  owner  of  tbe  pri>perty,  or  to  ap- 
propriate It  to  defendant's  own  use. 
While,  as  a  general  proposition,  voluntary 
drunkenness  neither  excnses  nor  palliates 
an  offenap,  yet  Its  excessfTencw  may  pro- 
duce such  a  mental  condition  as  to  render 
the  intoxicated  person  Incapable  ot  form- 
ing or  conceiving  a  specific  intent  or  pur- 
pose. Fonvltle  State.  (Ala.)  8  South. 
Kep.  6SS.  When  the  offense  consists  of  an 
act  committed  with  a  particular  Intent. 
— when  a  specific  Intent  Is  of  the  eesence 
of  the  crime, — drunkenness,  as  atfectlngr 
tbf>  mental  state  and  condition  of  the  ac- 
cnserl,  becomra  a  proper  aubject  to  be 
considered  by  the  Jury  in  deciding  the 
question  of  intent.  Extracts  from  a  few 
of  the  authorities  will  BUtHce  to  Illustrate 
the  rensons  for  and  the  applk'a*:lon  of  the 
doctrine.  In  People  v.  Walker,  88  Mich. 
156.  CooLBT.  J.,  says:  "While  it  is  true 
that  drunkenness  cannot  excuse  crime.it 
Is  equally  true  that,  when  a  certain  Intent 
is  a  necessary  element  In  a  crime,  the 
crime  cannot  have  been  committed  when 
tbe  Intent  did  not  exist.  In  larceny,  the 
crime  does  not  couHlst  In  tbe  wrongfnl 
taking  of  the  property,  for  that  miiEht  be 
a  mere  trespass,  but  It  consists  In  the 
wrongful  taking  with  felonious  intent; 
and  If  the  defendant,  for  any  reason  what- 
ever. Indulged  no  such  Intent,  the  crime 
cannot  have  been  committed."  In  Swan 
V.  State.  4  Humph.  13(1.  It  Is  said:  "Al- 
thouKh  drunkenness,  In  point  of  law,  con- 
stitutes no  excuse  or  justification  fur 
crime,  stilt,  when  the  nature  and  essence 
of  a  crime  is  made  by  law  to  depend  upon 
tbe  peculiar  state  and  condition  ol  the 
cilminarB  mind  at  tbe  time,  and  with  ref- 
erence to  the  act  done,  drnnkenness,  as  a 
matter  of  fact,  affecting  such  state  and 
condition  of  the  mind,  is  a  proper  subject 
tor  coQSlderntlon  and  inquiry  by  the  Jury. 
Tbe  question  in  such  cases  is,  what  is  tbe 
mental  status? "  The  decided  weight  o{ 
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authority  BUBtalns  the  doctrine  that  evl- 
(lence  of  the  condition  of  the  acpiieed, 
though  cauoed  by  voluntary  drunkenness, 
fs  recelrahle.and  may  be  considered  by  the 
Jurv  in  determining  the  quentlon  of  Intent. 
State  V,  Bell,  29  Iowa,  310;  Wood  v.  State, 
»4  Ark.  341;  Eogcra  v.  State.  33  Ind.  M3; 
People  V.  Harris,  29  Cal.  678  ;  4  Amer.  & 
EuE.  Enc.  Law.  712.  Charges  as  to  this 
doctrine  should,  when  necessary,  be  ac- 
companied by  such  explanatory  Instruc- 
tions as  will  prevent  Its  misappHcatlun  by 
Juries.  Partial  intoxication  will  not  avail 
to  disprove  ttaes[>ecinc  intent.  It  must  be 
of  such  character  and  extent  as  to  render 
the  accDsed  incapable  of  consciousness 
that  he  Is  committing  a  crime;  Incapaole 
of  dtscrlminatlng  between  right  and 
wrong, — stupefaction  of  the  reasoning 
faculty.  There  being  some  testimony  tend- 
iDg  tu  show  that  defendant  was  drunk, be 
had  a  rlKht  to  have  the  jury  pans  upon  Its 
credibility  and  sufBcIency  to  prove  that  he 
was  so  drunk  as  to  be '  Incapable  of  form- 
ing the  specific  Intent  to  steal.  King  v. 
State,  (Ala.)  8  South.Ken.856.  Thecharge 
ehoutd  have  been  given.  The  second  charge 
requested  by  defendant  is  purely  arga- 
mentatlve,  evidently  Intended  as  a  reply 
to  remarks  made  by  the  prosecuting  at- 
torney, mentioned  In  tlie  bill  of  exceptions. 
For  this  reaiion  It  was  properiy  refused. 
Beversed  and  remanded. 


Kbnnbdt  t.  Mabt  liEE  CoAi.  ft  Bt.  Co. 

et  al. 

(Supreme  Court  of  AJUxtjaima.  June  26, 1891.) 

Taxatioh  -~  Sale  drocK  CnTinoATBS  xw 
Taxkb — ^Adthokitt  09  Tax  Collectob. 
Code  Aia.  i  1073^  providing,  wnong  other 
things,  that  ^'shares  of  stock  are  subjoct  to  levy 
and  sale  under  attachment  or  execution,  as  other 
persooal  property,  and  the  levy  may  oe  made 
without  obtaining  possession  of  the  certificates, 
bv  iDdoraement  on  the  writ,  stating  the  nomber 
of  sbares  levied  upon,  and  giving  notice  to  the 
custodian  of  the  transfer  books,  and  cm  making 
sale  the  sheriff  mask  give  a  written  traneler  of 
the  stqck  to  the  purchaser  who  has  the  right  to 
require  the  proper  oSloer  to  rwtstar  suuh  trans- 
fer on  the  books  of  the  corporation,  *  does  not  ap- 
ply to  a  sale  of  ehares  of  stock  by  a  tax  coUecior 
TOT  delinquent  taxes,  and  a  levy  and  sale  by  him, 
although  snbstantiaUT  in  the  methwl  itreHCibed 
1^  the  statute,  is  void. 

Appeal  from  city  coart  of  Blrmlngbam ; 
H.  A.  Sharpb,  Judge. 

Bill  by  John  S.  Kennedy  agafaisttbe  Mary 
Lee  Coal  &  Ballway  Company  and  others 
to  have  certain  shares  of  stock  of  the  com- 
pany transferred  to  htm  upon  its  books, 
which  shares  he  claims  were  the  property 
of  Mary  Lee  Boyle.  Decree  for  defend- 
ants, and  plalntiffappeals.  Affirmed.  The 
complainant  claims  hia  right  to  the  trans- 
fer under  an  alleged  title  which  he  acquired 
by  purchase  at  a  tax-sale,  and  transfer  by 
the  tax  collector  of  Jefferson  county  to 
him,  of  all  the  right,  title,  and  Interest  of 
the  said  Mary  Lee  Boyle  in  and  to  said 
stock  for  a  consideration  of  $54.77.  The 
bill  averred  that  the  said  20  shares  of  stock 
had  been  levied  uptin  by  the  tax  collector 
of  said  county,  and  sold  by  blm  on  the  4th 
day  III  October.  for  the  payment  of 
the  taxes  assessed  against  said  Mary  I^e 
Boyle  for  the  year  IdSS;  and  that  at  said 


tax-sale  the  plaintiff  became  the  purchaser 
thereof,  paying  the  amount  of  taxes,  fees, 
and  costs.  The  chaucelior  sustained  ds- 
lendantB*  motion  to  dismiss  the  bill  for 
want  of  equity,  upon  the  following 
grounds:  (1)  That  the  said  bill  shows  no 
ground  for  the  reHef  prayed  for,  because 
the  tax  collector  of  Jefferson  county  had 
no  authority,  under  the  statutes  of  Ala- 
bama, to  make  a  sale  of  Mary  Lee  Boyle's 
shares  of  stock ;  (2)  tbatsuid  tax  collector 
had  no  authority  to  levy  upon  said  shares 
of  stock;  (3)  that  said  tax  collector  bad 
no  lawful  authority  to  transfer  raid 
shares  of  stock  to  plaintiff,  and  that,  by 
said  attempted  transfer  to  plaintiff,  said 
plaintiff  acquired  neither  a  lawful  nor 
equitable  title  thereto. 

Kennedy  &  BIckBiaji,  lor  appdlants. 
itiutin  Jk  McEaebtiit  tor  appellee. 

CLOPTOif,  J.  The  equity  of  the  bin  In- 
volves the  authority  of  the  tax  eollectur 
to  levy  on  and  sell  sharea  of  stock  In  a 
private  corporation  for  the  payment  of 
the  delinquent  taxes  assessed  against  the 
owner.  The  authority  is  claimed  under 
sections  &40, 16f!8.  and  lfi73  of  the  Code. 
Section  1669  declares:  "Shares  or  Inter- 
ests In  the  stock  of  private  corpuratiuns 
are  personal  property,  transferable  on  the 
books  of  the  corpoi'atlon  in  such  manner 
as  Is  required  by  the  by-laws,  or  by  the 
rules  and  regulations  of  the  corporation. " 
Section  &4u  required  the  tax  Cf>)l'ector  to 
proceed  without  delay,  after  the  let  day 
of  Jaunary  o!  each  year,  to  levy  on  per- 
sonal property  of  delluqaent  tax-payers 
lor  the  payment  of  th^  taxes,  and  to  sdl 
the  same  after  having  given  the  notice 
prescribed  by  the  statute.  Though  the 
modern  decisions  have  relaxed,  to  some 
extent,  the  strictness  of  the  earlier  com- 
mou-law  rules  respecting  levies  on  per- 
suuat  property,  still,  as  a  general  rule,  It 
is  eaaentlal  to  a  valid  levy  that  the  officer 
have  a  view  of  the  property,  uid  assume 
dominion  over  it,  or  bring  it  unaer  his 
eontnil,  by  such  acts  as  would  constitute 
htm  a  tresplisse'r  but  Utr  the  protection  of 
the  process,  and  so  that  he  may  have  it 
present  on  the  day  and  at  the  place  of  sale 
for  delivery  to  the  purchaser.  Abramsv. 
Johnson,  65  Ala.  465;  Goode  v.  Loiigmire, 
35  Ala.  668.  Shares  of  the  stock  of  a  cor- 
poration are  intangible  and  incapable  of 
manual  caption  and  delivery;  the  officer 
cannot  take  possession  or  control  for  the 
purposes  of  a  sale,  and  consequent  deliv- 
ery to  the  purchaser;  so  that  at  common 
law,  being  considered  mere  choses  In  ac- 
tion, they  were  not  subject  to  levy  and 
sale  under  execution.'  The  declaration  of 
section  1669  to  the  effect  that  they  are  per- 
sonal property  does  not,  propria  vigors, 
affix  subjectivity  to  levy  and  sale  under 
legal  process.  The  statute  authorizing, 
in  general  terms,  the  tax  collector  to  levy 
on  personal  property,  without  providing 
any  mode  by  which  a  levy  may  be  made 
on  Intangible  property  of  which  he  can- 
not take  possmslon  or  control,  must  be 
construed,  under  the  recognised  canons 
of  interpretation,  to  mean  such  property 
HB  is  subject  to  levy  and  sale  by  the  rules 
of  the  common  law,— such  as  is  capable  of 
actual  or  constructive  posseBslon  or  eon- 
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trtd.  The  decMon  In  Blaln  t.  Irby,  25 
Kan.  4Sildt  proeepda  on  tbte  principle.  A 
statute  ut  that  etate  required  the  county 
tresHurer  to  isttue  a  warrant  to  the  alierlff, 
commanding  htm  to  levy  the  amount  ol 
unpaid  taxen  on  ttie  isoods  and  chattels  of 
the  person  to  whom  such  taxes  were  aa- 
aeased.  It  was  held  that  promissory 
notes  are  goods  and  chattels,  within  the 
meaning  of  the  statute,  and  may  be  levied 
on  and  sold  by  a  sberltr  holding  Huch  war- 
rant, provided  he  can  get  possession  of 
them  without  committing  any  wrong. 
The  conrt  said :  "  Wherever  the  officer  can 
obtain  poHBCKsion  of  the  notes  without 
the  commission  of  anything  wrong,  or 
any  trick,  or  breach  of  the  peace,  we  can 
see  no  reason  why  be  should  not  levy  op- 
on  them;  the  statute  seems  to  antborlze 
soch  a  thing,  many  decisions  uphold  it, 
and  no  good  reason  can  be  given  why  it 
shnnld  not  be  done.  Of  course,  where  the 
officer  cannot  obtain  possession  of  the 
property,  a  resort  may  be  had  to  attach- 
ment and  gamlehment,  or  to  a  court  of 
equity."  Whether  a  taxcollector  can  levy 
on  corporate  shares,  when  be  has  or  can 
obtain  possession  of  the  certlBcates  of 
Hharra,  it  Is  unnecessary  to  decide.  It  fol- 
lows from  the  foregoing  principles  that  he 
Is  without  authority  to  levy  on  and  sell 
such  shares,  when  he  cannot  obtain  pos- 
session of  the  certificates,  unless  author- 
ity is  conferred  by  snrtlon  1678  of  the  Code, 
as  Insisted  by  appellant. 

The  argument  fothat  aa  the  statutes  de- 
clare corporate  shares  to  be  personal 
property,  and  require  the  tax  collector  to 
levy  on  any  personal  property  of  the  de- 
linquent tax-payer  without  providing  any 
mode  in  which  such  levy  may  be  made,  be 
la  authorised  to  malce  the  levy,  aa  nearly 
as  practicable,  la  tbe  manner  prescribed 
for  levying  executions.  Section  1873  pro- 
vides :  **  Tbe  shares  of  stock  are  subject  to 
levy  and  t>ale  under  attachment  or  execu- 
tion, as  is  other  personal  property ;  and 
the  levy  may  be  made  with  or  without 
the  officer  having  or  obtaining  posses- 
dion  of  the  certificate  of  stock,  by  in- 
doniement  on  the  attachment  or  execu- 
tion, stating  the  number  of  shares  or  oth- 
er Interest  on  which  the  levy  Is  made, 
and  giving  notice  thereof  tu  the  custo- 
dian of  the  buoks  of  transfer,  [in  the 
manner  prescribed  by  the  section.]  •  •  • 
And  on  making  the  sale  tbe  sherilf  must 
make  to  the  purchaser  a  transfer  of  the 
stock  In  writing,  and  the  purchaser  has 
the  right  to  require  the  proper  officer  to 
register  such  transfer  on  the  books  of  the 
corporation."  The  objects  of  the  section 
are  to  provide  a  mode  by  which  the  Hher- 
iff  may  obtain  constructive  control,  so  aft 
to  prevent  transfer  of  the  Bhares  on  which 
tbe  levy  Is  made  to  any  other  perstm,— 
that  is,  by  giving  notice  to  the  custodian 
of  the  books,— and  also  to  provide  the 
mode  of  delivery  to  the  purchaser  by  re- 
quiring the  sheriff's  certificate  of  the  sale 
to  be  registered  on  the  books  of  the  corpora- 
tion. Nabring  v.  Bank.  68  Ala.  204,  The 
statute  being  in  derogation  or  modifica- 
tion of  the  common  law,  its  operation 
should  not  be  extended  beyond  what  is 
cxpresaly  declared  or  fairly  implied  to  give 
It  tnll  effect.  By  Ita  terms,  sbarea  ol  stuck 
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are  made  subieet  to  levy  and  sale  under 
attachment  or  execution,  eo  nomine,  and 
tbe  levy  Is  to  be  made  by  Indorsement  on 
the  writ,  stating  the  number  uf  shares  or 
other  Interest  levied  on.  The  assessment 
book,  examined,  corrected,  and  properly 
certified,  Is,  under  the  revenue  laws,  the 
collector's  wurcmt  or  authority  to  levy 
on  and  sell  personal  property.  For  this 
purpose  no  executlou  is  requisite,  and  no 
provision  Is  made  for  the  iasne  of  any. 
Not  holding  an  attachment  or  execution. 
It  Is  impracticable  for  the  tax  collector 
to  comply  with  the  requirement  that  the 
levy  be  made  by  "indorsement  on  the  at- 
tachment or  execution."  To  constitute  u 
valid  levy  under  the  statute,  all  its  re- 
quirements must  be  substantially  com- 
piled with.  The  levy  must  be  made  In  the 
manner  prescribed  by  the  statute,  or  it. 
and  the  sale  thereunder,  ore  unauthorised 
and  void.  Blair  v.  Compton,  83  Mich.  414. 
The  property  subject  to  execution  on  judg- 
ment is  not  necessarily  the  same  subject  to 
levy  and  sale  for  taxes.  This  must  be  de- 
termined by  tbe  statute.  Cooley,  Tax'n» 
441.  Theprovislouso!  section  1873  are  not 
susceptible  of  adaptation  to  a  levy  and 
sale  on  shares  of  stock  by  the  tax  col- 
lector. It  does  not  result  from  this  con- 
clusion, as  counsel  seem  to  suppose,  that 
corporate  shares  are  allowed  to  escape 
subjection  to  liability  for  tbe  payment  of 
taxes ;  other  remedlee  are  avsdlable. 
Affirmed. 


PENN  et  al.  V.  Smith  et  al. 
{Supreme  Court  qf  Alabama.   June  2fi,  1S91.) 
Si.LiB  —  Bbtdbjj.  to  Acgbft  —  Fludixo  —  Evi- 

llENCE — DaMAOEA. 

1.  Where  esch  count  of  both  the  orlgiiial  and 
amended  oomplaint  la  in  aawmpHt.  those  of  tbe 
original  complaint  counting  on  a  sale  and  deliv- 
ery of  goods^  and  those  of  the  amended  com- 

filalnt  setting  up  an  agreement  of  sale,  offer  of  de- 
Lvery,  and  refusal  to  accept  and  pay,  a  demurrer 
to  the  complaint  as  amended,  on  tnie  ground  of 
misjoinder,  is  properly  overruled. 

2.  A  plea  to  such  complaint,  alleging  that 
the  only  merchandise  agreed  to  be  purchased  was 
Sotur,  which  was  sold  by  sample,  subsequcntK'to 
be  shipped  by  plaintiffs  to  delendants  \  that  oonr 
was  snipped  wblcb  defendauta,  on  inspection, 
claimed  did  not  come  up  to  sample;  that  defend- 
ants notified  plaintifFa,  who  thereupon  took  pos- 
session of  the  flour  and  sold  it,— does  not  answer 
the  complaint,  and  is  demurrable. 

S.  In  an  action  for  the  price  of  Soar  sold  and 
delivered,  it  appeared  that  plaintiffs  offered  to  sull 
flour  to  defendants,  exhibiting  to  them  samples 
of  certain  named  brands;  that  the  latter  refused 
to  bay  then,  but  some  time  afterwards  wrote 
plaintiffs,  offcringto  buy  the  said  grades  at  a  cer- 
tain price.  After  several  telegrams  plaintiffs 
shipped  the  flour,  but  defendants  refused  to  ac- 
cept it,  claiming  that  it  was  not  up  to  sample. 
Held,  thut  the  sale  was  by  sample,  and  evidence 
as  to  the  nceotiations  when  the  samples  were 
shown  was  improperly  excluded. 

4.  Where  a  purchaser,  without  gro^  nds,  re- 
fuses to  accept  goods  on  delivery,  the  seller  may 
resell  at  the  best  price  he  can  obtain,  and  recover 
from  the  purchaser  the  difference  between  such 

Erice  and  tbe  price  at  which  they  were  sold  to 
im,  but  not  his  expenaea  in  making  a  trip  to 
make  the  resale. 

Appeal  from  circuit  court,  Lee  county ; 
J.  M.  Cakmicuarl.  .ludge. 

Action  by  Smith,  Grainger  A  Cantrell 
against  Feuu  ft  Co.  The  originid  cum- 
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plaint  cotintod  on  the  general  counts  fur 
un  account  Rtated  and  for  goods  eold  and 
dellrored.  The  complaint  wau  afterwards 
amended  by  adding  twu  coants  in  which 
damages  were  claimed  for  the  breach  of  a 
contract  for  the  tiale  and  purchase  of 
goudu,  alleging,  as  the  breach  thereof, 
that  defendants  failed  to  receive  and  pay 
for  the  goods.  The  plaintiffs  also  claiuied 
damages  for  the  expenses  which  were  in- 
curred by  them  In  a  trip  as  the  result  of  the 
alleged  breach  of  contract.  A  demurrer  to 
the  complaint  as  amended,  on  the  ground 
of  misjoinder  of  counts,  was  overruled. 
DefendautR  then  pleaded  the  general  Issue, 
and  aspeclal  plea,  as  follows:  "(2)  For 
further  answer  to.  whole  complaint,  and 
to  each  count  thereof  separatWy,  defend- 
ants say  that  the  only  merchandise  agreed 
to  be  purchased  by  the  defendants  from 
plaintiffs  wasalot  of  flour;  that  said  flour 
was  sold  by  plaintiffs  to  defendants  by 
sample,  and  was  subsequently  to  be 
shipped  by  plaintiffs  to  defendants.  De- 
fendants aver  thnt  a  lot  of  flour  was 
shipped  by  piaiutinR  to  defendants,  which 
defendants,  on  Inspection  thereof,  claimed 
did  not  come  up  to  said  sample,  and  noti- 
fied plaintiffs  thereof.  That  plaintiffs 
thereupon  took  possession  of  said  flour, 
and  sold  same.  Plaintiffs  demurred  to 
the  second  plea,  and  their  demurrer  was 
sustained.  Upon  the  trial,  as  Is  shown 
by  the  bill  of  exceptions,  the  plaintins*  evi- 
dence w^as  that  In  March,  ISHM,  one  Hmlth. 
senior  member  of  the  plHintlff  firm,  offered 
to  sell  to  defendant  certain  grades  of  flour, 
according  to  aaniplea  which  were  exhibited 
by  hlra  to  the  defendants;  that  defend- 
ants, conducting  the  attempted  negotia- 
tions througl)  Montgomery,  a  junior  mem- 
ber of  the  firm,  declined  to  buy  it  at  that 
time;  thnt  subsequently  the  plaintiffs  re- 
ceived a  letter  from  thedefendants  offering 
tu  buy  a  car-load  of  their  "Straight"  at  a 
certain  price,  and  a  car-load  of  their  "  Pat- 
ent" at  a  certain  price;  that,  after  the 
Interchange  of  several  telegrams,  the 
plulntiffH  sold  to  the  defendants,  on  terms 
stated  by  them,  twu  car-loads  of  flour, 
one  carload  of  "Straight"  and  one  cnr- 
loart  of  "Patent;"  that,  after  this  order 
was  shipped,  but  before  the  flour  urrived 
at  Opellka,  the  plalntnfs  sold  to  defend- 
ants anol^her  car-load  of  "Straight"  upon 
their  order  by  telegram.  There  was  evi- 
dence that  the  first  shipment  reached 
Opellka,  April  23.  1889,  and  on  April  29, 
1889,  the  defendants  went  the  following  tel- 
egram to  the  plaintiffs:  "Fiour  not  up  to 
grude  we  bought,  and  we  I'eject  same," 
Upon  the  n-ceipt  of  this  teiegratn,  Smith, 
of  the  plaintiff  firm,  procecdef)  to  Opellka, 
and,  calling  on  defendants,  Penn,  of  the 
defendant  firm,  requested  him  to  await 
the  arrival  of  Montgomery,  as  he  (Penn) 
knew  nothing  of  tlie  trunHactlon.  That 
Smitii  did  HO  wait,  and  notified  tlio  defend- 
ants by  letter  that  the  flour  shipped  them 
was  up  to  the  sample  by  which  It  was 
sold,  and  that  bis  firm  demanded  immedi- 
ate settlement,  otherwise  he  would  pro- 
ceed to  resell  the  flour  at  defenduntB*  risk ; 
and  that  be  would  claim  any  ioss  sua- 
tuincd  In  the  rem'lllng.  and  all  expenwe  In- 
curred, Including  the  expense  of  his  trip  to 
Opellka.   Upon  the  return  of  Montgom- 


ery, Smith  saw  him,  and  he  ^en  told 
Smith  that  his  firm  refused  to  take  the 
flour,  as  It  was  not  up  to  the  sample. 
Theronpon  Smith  sold  the  floarto  another 
firm  In  Opellka,  at  GO  cents  per  barrel  less 
than  the  contract  price.  The  plaintiff  also 
Introduced  a  Dumber  of  merchants  who 
had  examined  and  used  the  flour,  and 
they  testified  that  the  flour  sold  and 
shipped  defendants  by  plaintiffs  was  first- 
clasa  "Patent"  and  first-class  "Straight" 
flour.  Dponthe  introduction  of  Mr.  Mont- 
gomery he  teetifled  that,  when  Smith  of- 
fered to  sell  the  flourbysample.helnstltnt- 
ed  a  comparison  between  a  grade  of 
the  patent  flour  they  had  in  stock  and  a 
sample  of  the  like  grade  manntactared  by 
plaintiffs,  and  that  Smith  then  eald.  If 
the  defendants  would  give  his  firm  an  or* 
der  for  flour.  It  should  be  as  good  as  the 
sample.  Plaintiffs  moved  tu  exclude  this 
testimony  from  the  Jury,  whicb  motion 
the  court  granted,  and  defendants  except- 
ed. At  plaintiffs*  request,  the  court  fcave, 
umtmg  others,  the  following  written 
charges:  (1)  "Afteran  eiecutorycontract 
has  been  made,  It  niny  be  converter!  into 
a  complete  bargain  and  sale  by  specifying 
the  goods  to  which  the  contract  is  to  at- 
tach, or,  in  legal  phrase,  by  the  appropri- 
ation of  specific  goods  to  the  contract." 
(2)  "  Under  the  terms  of  the  contract  proven 
In  this  case,  if  the  seller  was  to  separate 
the  flour,  and  appropriate  it  to  tbe  con- 
tract, the  appropriation  was  made  when 
the  flour  was  shipped  by  plaintiffs  to  de- 
fendants, if  it  be  a  fact,  and  the  title  to 
the  flour  passed  to  tbe  defendants  at  that 
time."  (6)  "The  Jury  Is  chai^that  all 
previous  verbal  stipulations  are  presumed 
to  be  merged  In  a  written  contract,  and 
thedefendants  in  this  action  cannot,  by 
parol  evidence,  alter,  vary,  or  contradict 
tbe  terms  or  stipulations  of  the  written 
contract."  (7)  "If  tbe  evidence  In  this 
casesatlsfles  tbe  Jury  that  the  plalDtiDa 
have  complied  with  tbe  terms  of  the  con- 
tract, as  expressed  In  writing,  then  the 
plaintiffs  should  recover,  and  tbe  jary 
shouldsnfind."  (8)  "TheconversatioD  be- 
tween plaintiffs  and  defendants  In  March 
prior  to  the  correspondence  between  thetn 
cannot  be  looked  to,  to  alter  or  vary  the 
w  rl  t ten  contract  af terwa  rda  ni  ade  be  t  ween 
them,  If  one  was  so  made."  (9)  "The  fact, 
if  it  be  a  fact,  that  the  goods  sent  by  the 
plaintiffs  to  defendants  were  not  as  scood 
as  some  that  Penn  &  Co.  had  in  tbeir 
store  will  not  defeat  a  recovery  in  this  ac- 
tion, If  said  flour  was  of  the  grade  ordered 
by  plaintiffs."  (12)  "If  the  Jury  believe 
from  the  evidence  that  after  the  interview 
between  the  plaintiffs  and  defendants  bad 
In  Opellka  in  March,  1888,  and  aa  a  renuit 
thereof,  the  defendants  declined  or  refused 
to  buy  from  plaintiffs,  aud  that  after  that 
conversation  all  the  communication  had 
between  the  parties  relative  to  the  pur- 
chase oftbeflcur  in  controversy  was  by 
the  lettera  and  telegrams  offered  in  evi- 
dence, then  said  contract  of  purchase  Is 
alone  evidenced  by  said  letters  an<1  tele- 
grams." (14)  "If  the  Jury  lielleve  ffrijin  the 
evidence  that  plaintiffs  shipped  thudefend- 
antHtlieKradesof  flour  indicated  In  defend- 
ants' letters  aud  telegrams,  and  the  same 
was  tendered  to  delendaula  in  Opellka  In 
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good  condition,  and  ddtedante  refneed  to 
accept  and  pay  tor  eame,  then  plaintIRs 
are  tm titled  to  recover  tbe  amountot  dam- 
ages they  Rastained  by  reneon  of  each  re- 
fntial. "  There  was  Jodsoient  lor  plaintiffs, 
and  UefendantB  appeal. 

J.  M.  Chilton  and  W.J.  Samford,  for  ap- 
pallanta. 

Stone,  C  J.  Wn  think  there  was  no 
merit  In  the  motion  to  reject  the  amended 
complaint.  Each  count  la  in  assumpsit, 
those  in  tlif*  (>rlf!;inal  complaint  counting 
on  a  sale  and  delivery  of  merchandise,  and 
those  In  the  amended  complaint  setting 
up  an  agreement  of  sale,  offer  of  delivery, 
and  refasal  by  the  purchnaer  to  accept  and 
pay.  Each  coont  Is  In  contract,  each 
seeks  a  money  recovery,  and  we  know  of 
no  rule  ot  pleading  which  forbids  that 
they  should  be  Joined  In  one  and  tlie  same 
action,  (2  BHck.  Dig.  382,  S33,  §S  40,  48,  4», 
61;)  and  the  demurrer  for  misjoinder  was 
properly  overruled. 

Neither  did  the  clrcoitconrt  err  In  sus- 
taining the  demurrers  to  defendants'  plea 
numbered  S.  It  Is  no  answer  to  tbe  com- 
plaint. 

There  Is  a  well  and  wisely  established 
rale  of  law  thnt.lf  parties  conduct  en  oral 
negotiation  looking  to  the  making  of  a 
contract,  and,  reaching  an  agreement, 
rednce  their  contract  to  writing,  specify- 
ing ItB  terms,  then  the  contract  becomes 
merged  In  tbe  writing,  and  all  previous 
negotiations  not  carried  Into  It  are  treat- 
ed ai  abandoned.  1  Greenl.  Ev.  5  ?75;  8 
Brick.  Dig.  417.  §  156.  That  principle, 
however,  has  nothing  to  do  with  this 
case.  As  we  understand  the  testimony, 
Smith,  Oralnger  &  Cantrell,millmen,  living 
In  another  state,  proposed  to  sell  and  ship 
flonr  of  certain  named  brands,  at  specified 
prices,  to  Penn  &  Co.,  merchants  of  Ope- 
llka.  The  brauils  propoHetl  to  be  sold 
were  designated  as  "Patent"  ami 
"Straight."  The  prices  of  the  two  brands 
went  not  the  same.  There  was  testimony 
tending  to  show  that  a  sample  of  each 
brand  of  flour  was  produced,  and  the  mill- 
men  offered  to  sell  flour  that  should  be 
equal  to  the  saniples,  and  at  a  speulfled 
price  for  each  brand.  No  agreement  of 
Bate  and  purchase  was  then  cooRummat- 
ed.  Suon  afterwards  Penn  &  Co.,  by  let- 
ter, ordered  a  car-load  of  each  of  the 
named  brands  ot  flour,  nt  spccltied  prices, 
to  be  paid  for  on  delivery,  and  Bpecifylng 
nothing  in  reference  to  the  quulity  of  the 
flour,  other  thnn  may  be  inferred  from  the 
brands  "^Patent"  and  "Straight."  When 
the  flour  reached  Opcllka  It  WdS  rejected 
by  Penn  &  Co.,  on  the  alleged  ground 
that  it  did  not  come  up  to  the  sample 
shown  them  when  the  offer  of  sale  was 
made.  The  foregoing  appearing  to  be 
the  andiapnted  facts  In  thla  case,  we  do 
not  think  the  record  presents  any  q nee- 
tlun  of  the  merger  of  negotiations  Into  a 
written  contract.  On  the  contrary,  we 
hold  that,  as  the  testimony  appears  In 
this  record,  the  true  Interpretation  of  the 
negotiation  whh  and  Is  an  offer  to  sell  as 
per  sample,  and  that  that  offtr  was  left 
open  for  acceptance  by  I'enn  &Co.,  should 
they  elect  to  purtbatie;  and  when  the  lat- 
ter firm  gave  tlie  order  to  slilp,  It  then 


became  an  agreement  to  porchase  by 
sample.  In  BDCta  case  there  la  an  Implied 
warranty  that  tbe  bulk  shall  correspond 
In  quality  with  the  sample.  Benj.  Bales, 
(8d  Ed.)  pp.636,637,§S55;  Blsh.Cont.  §  244; 
Gachet  v.  Warren,  T2  Ala.  288  And  it  the 
flour  shipped  was  not  equal  In  quality 
with  the  sample  which  was  made  the  ba- 
sis of  the  negotiation,  then  Penn  &  Co. 
were  Justlfled  In  rejecting  the  flour.  But, 
to  Justify  sncb  action  on  the  part  of  Penn 
&  Co.,  the  inreriority  of  the  tionr,  as  com- 
pared with  tbe  sample,  niUMt  have  be^n 
real.  It  was  not  enough  that  they  said 
or  believed  it  to  be  inferior.  This  was  u 
qucHtfon  for  the  Jury,  and  a  pivotal  ques- 
tion In  the  case.  Tbe  circuit  court  erred 
In  ruling  out  Montgomery's  testimony. 
The  principles  we  have  declared  render  in- 
appropriate several  rulings  of  the  circuit 
court.  Of  thlK  class  are  charges  1,  2,  5,  7, 
8,9,12,14.  Charges  7  and  14  are  positive- 
ly erroneous,  in  the  light  of  the  tentlmtmy 
found  in  this  record.  The  proper  Issues 
before  the  Jury  in  this  case  were — Firsts 
did  the  flour  shipped  correspond  In  qnall- 
ty  with  the  samples?  If  It  did  not,  de- 
fendants were  entitled  to  a  verdict.  Sec- 
ond, if  it  was  the  equal  of  the  samples, 
then  plaintiffs  should  have  a  verdict  for 
tbe  Injury  they  actually  sustained,  with 
interest.  It  was  their  duty  to  obtain  tbe 
best  price  they  could  obtain  per  car-load 
on  a  resale,  and.  If  they  did,  their  actual 
loss  Is  the  proper  measure.  They  were  re- 
quired to  act  in  good  faith.  They  cannot 
recover  for  the  time  and  expense  of  tbe 
member  of  the  flrm  who  came  to  Opellka 
and  made  tbe  sale.  Aeveraed  and  re- 
manded. 


McGadlbz  v.  Trnnbsseb  Coal,  Iboh  & 
Railroad  Ck>. 

(Supreme  Court  ofAtabama.  June  2tt,  1891.) 

CABBisas— Inmir  to  FASMxaus— Naoueuiaa 

— THESPA8SBBS. 

1.  A  r^ulatlon  of  a  railroad  company,  tmy 
bidding  passengers  to  staud  on  tbe  platlonn  while 
tbe  car  is  ia  motion,  is  reasooablo  and  proper; 
aad  a  passenger  who  viulates  the  rule  with 
kDowled^e  of  it  does  so  at  his  peril.  Following 
Railroad  Co.  v.  Hawk,  72  Ala.  lltt. 

2.  Where  a  person,  not  an  employe  of  the  rail- 
road company,  rides,  with  the  acquiescence  ot  the 
superintendent,  on  a  car  which  he  knows  ia  for 
the  nse  of  tbe  company's  employes  only,  and  not 
for  passengers,  be  does  so  under  a  mere  license, 
and  tbe  company  is  respousiljle  for  injuries  sus- 
tained by  blra,  or  his  death,  only  when  caused  by 
its  wanton  or  intentional  wrong. 

8.  In  an  action  ag;iinst  a  railroad  company 
for  a  death  alleged  to  have  resulted  from  its  neg- 
ligence, where  it  is  shown  that  deceased  was  on 
defendant'scar,  which  was  not  for  paasungertt,  by 
mere  license,  and  no  nauton  or  tnteutiouai  wrong 
ia  shown,  an  instinictionlbut  deceased  was  a  mere 
trespasser  is  harmless  error. 

Appeal  from  clt.v  court  o(  Birmingham; 
H.  A.  Sharpk,  .Tudge. 

Action  by  James  McCnuley  against  the 
Tennessee  Coul,  Iron  &  Railroad  Com- 
pHny  to  recfn-er  damages  for  the  death  ot 
plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

Bowman  &  Hunh,tor  appellant.  Hew* 
Ut,  Walker  A  Porter,  for  appellee. 
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Coleman,  J.  Railroads  are  held  strictly 
responsible  for  all  damages  sustalaed  by 
paRaengers  travellDg  avon  their  lines  by 
reasoD  of  fault  or  negligence  on  their  part, 
and  by  statute,  In  many  cases,  when  dam- 
age results,  the  presumption  of  negligence 
arises.  For  their  own  protection  rail- 
roads are  permitted  to  make  all  reasona- 
ble rules  and  regulations  condacive  to  the 
safety  of  passengers.  A  regulation  which 
forbids  passengers  tu  stand  upon  the  plat- 
form whie  the  car  Is  In  motion  Is  not  only 
reasonable,  but  proper;  and  If  a  passen- 
ger, having  knowledge  of  such  regulation, 
UDnecesHarily  exposes  himself.  In  violation 
of  the  rule,  he  does  so  at  his  own  peril, 
and  not  at  the  peril  of  the  railroad.  This 
Is  the  law  clearly  stated  In  the  case  of 
Beilroad  Co.  v.  Hawk,  72  Ala.  116,  and  Is 
fully  sustained  both  upon  reason  and  au- 
thority. The  testimony  conflicted  as  to 
whether  plaintiff's  Intestate  was  Inside 
the  car  or  upon  the  platform  when  the  cur 
struck  the  con,  and  which  caused  the  car 
to  leave  the  track.  There  was  evidence 
tending  to  show  that  deceased  and  one 
other  person  were  upon  the  plutforu) 
when  the  cow  was  struck,  and  that  both 
persons  fell  between  the  cars,  and  were 
run  over  and  kilted.  There  was  evidence 
tending  to  show  that  none  of  the  peraone 
who  remained  Inside  the  cars  were  serious- 
ly hurt,  and  the  evidence  tended  to  show 
there  was  room  inside  for  deceased  It  he 
had  chosen  to  remain  Inside.  There  was 
evidence  also  that  plaintiff's  inteatats 
knew  of  the  regulation  which  prohibited 
persons  from  being  on  the  platform  while 
the  cur  wtih  in  motion.  The  correctness 
of  the  rullngtt  of  the  trial  court  In  giving 
or  refusing  charges  must  always  be  tested 
by  relei-ence  to  the  testimony  before  the 
Jury.  The  evidence  showed  that  the  train 
upon  which  deceased  was  riding  was  used 
by  the  defendant  to  carry  its  own  em- 
ployes and  their  tools  to  and  from  their 
place  of  work,  and  was  not  used  for  the 
transportation  of  passengers.  It  was  a 
rnle  of  the  defendant, and  known  to  plain- 
tiff's Intestate,  that  no  one  should  ride 
upon  this  train  except  defendant's  em- 
ployee, withfjut  the  permission  of  the  de- 
fendant's superintendent,  who  at  this 
time  was  one  MeCorniick.  Thu  evidence 
tended  to  show  that  one  .T.W.  Watts  was 
getting  out  timbers  for  defendant's  com- 
pany at  BO  much  per  thousand  at  a  place 
along  defendant's  line,  and  that  watts 
had  a  namber  of  men  employed  In  his  serv- 
ice, and  among  them  was  plaintiff's  Intes- 
tate, and  that  his  (Watts')  employes 
boarded  with  him  at  Pratt  Mines.  That 
Watts  and  his  employes  had  been  In  the 
habit  of  boarding  this  train  every  morn- 
ing as  It  passed  Pratt  Mines,  to  go  out  to 
their  work;  and,  as  it  returned  In  the 
evening,  would  come  In  on  li  to  their  place 
of  lodging.  Watte  and  his  employes  paid 
no  fare,  and  none  was  demanded  of  them. 
The  witness  Watts  testified  that  fur  six 
months  he  and  his  employes  had  been  In 
the  habit  of  going  out  to  his  work  and  re- 
turning on  this  train  without  objection 
from  any  one;  and  this  witness,  without 
objection,  was  permitted  to  testify  that 
he  was  certain  the  superintendent  knew  of 
this  habit.  There  wan  evidence  tendlnff 


to  show  "that  the  snperlntendent  bad  no 
knowledge  that  any  one  who  was  not  aa 
employe  of  the  defendant  rode  on  the 
train.  **  We  do  not  think,  under  this  state 
of  the  evidence,  the  court,  as  a  matter  of 
law.  was  authorized  to  assert  that  de- 
fendant's intestate  was  a  trespasser.  II 
the  superintendent  knew  that  for  six 
months,  morning  and  evening.  Watts  and 
employes  rode  upon  this  train  to  anci'from 
his  work,  and  was  still  engaged  in  the 
same  work,  a  license  to  continue  to  ride 
upon  the  train  might  be  presumed,  unlesH 
nutided  to  the  contrary  by  the  conductor 
or  aopnrinteadent.  It  Is  clear  that  de- 
fendant's train  was  not  a  paftsenger  train 
within  the  meaning  of  the  law,  and  that 
plaintiff's  Intestate  was  not  a  passenger, 
entitled,  as  a  matter  of  legal  right,  to  ride 
upon  the  train.  The  evidence,  favorably 
stated  for  the  plaintllT,  shows  tuat  defend- 
ant owed  no  duty  to  plaintiff's  Intestate 
as  a  passenger;  that,  as  a  matter  of  con- 
venience, Watts  and  his  employes  availed 
themselves  of  defendant's  cars,  used  by  de- 
fendant for  Its  own  employes  only,  and 
not  for  the  use  ofpassaigera.to  reach  their 
work ;  thus  saving  time,  expense,  and  la- 
bor, without  a  protlt  or  benefit  to  the  de- 
fendant. It  would  be  gross  Injustice,  un* 
der  such  circumstances,  to  hold  defendant 
to  the  same  degree  of  care  as  the  law  af- 
fords to  passengers.  The  law,  snstalned 
by  many  anthorltles,  and  founded  oo 
common  sense,  Imposes  an  obligation 
upon  any  person  who  invites  or  Induces 
another  to  come  upon  hie  premises,  to 
provide  for  his  security,  and  guard  hlra 
against  dangers  to  whlr^h  be  may  be  ex- 
posed: but  one  who  avails  himself  of  a 
mere  licentie,  and  enters  upon  the  premises 
of  another,  baa  no  right  to  require  of  the 
owner  that  he  keep  his  premises  in  a  safe 
condition;  and  the  owner.  In  such  cases, 
is  not  responsible  except  for  wanton  or 
intentional  injury.  The  few  exceptions 
to  this  generui  rule  have  no  bearing  in 
this  case.  The  facts  of  this  case  clearly 
dlstlngnish  Itfrom  those  where  the  carrier 
by  Invitation  Induces  another  tu  enter  the 
train,  or  undertakes  to  carry  another  by 
contract,  express  or  implied,  whether  made 
with  the  person  to  be  carried  or  with  an- 
other for  him,  or  with  one  or  more  for  the 
carriage  of  an  indefinite  number  of  un- 
known persons,  as  where  a  cor  may  be 
chartered  by  one  or  more  for  an  excur- 
sion, and  similar  cases,  or  where  the  law 
imposes  a  duty  to  carry,  or  this  duty 
arises  from  contract.  In  all  of  which  It  has 
been  held  that  the  railroad  was  required 
to  exercise  the  same  care  and  diligenc-e  for 
the  safety  of  such  persons  as  if  they  were 
strictly  passengers.  Hutch.  Carr,  §§  563, 
5ti4.  The  defendant  railroad  euuipany 
owed  no  such  duty  to  plaintiff's  Intestate.  - 
He  knew  that  the  train  was  not  a  passen- 
ger train;  that  its  only  purpose  and  use 
was  to  carry  defendant's  own  employes 
to  and  from  their  work;  and  that  with-, 
out  theconsentof  the  superintendent  ni^ 
one,  not  even  with  the  consent  of  the  conl 
ductor,  notan  employe  of  the  defendantl 
was  allowed  to  .ride  upon  this  train.  Not); 
having  permission  of  the  sni>erlntendeDt»i 
the  knowledge  and  acqalescence  of  the  su- 
perintendent that  be  rode  upon  the  train.. 
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avatllne  himself  of  thin  nieans  of  trans- 
portatiuD  for  hlti  ovni  conveniPDce  and 
comfort,  was  at  inoat  a  mere  license  In  / 
wlilch  the  licensee  assamed  all  risk  of  thei 
carringe,  except  sDcta  as  miicbt  resnlt  from  r 
vantoD  or  Intentional  wrung,  or  a  fatlore 
to  exercise  due  care  to  avert  the  Injury- 
alter  his  danger  was  apparent,— a  rtnty 
Imposed  upon  all  persons  and  corpora- 
tions nnder  similar  circnmstances,  lu  view 
of  the  great  velne  tif  human  lite  and  limb, 
frazer   v.  Railroad   Co.,  81  Ala.  1K6.  1 
South.  Rep.  86.  The  rule  that  a  person, 
when  exposed  to  sudden  and  unexpected 
danRer.  Is  not  responsible  for  acting  wlth- 
ont  Judgment,  or  **  wildly,"  depends  mnten 
tially  upon  the  facts  and  circnmstances  of] 
the  case,  "i^a  tp  whtithpiyh?  haw  wjong-l 
folly  and  voTunYarily  put  bTroself  in  af 
place  of  dang^'  ^be  court  very  properlyf 
chargefl  the  Jury  that  they  "  were  not  an' 
thorlsed  to  find  from  the  evidence  that  the 
Injury  tn  plaintltTs  Intestate  was  Inflicted 
either  wllUuliy,  wantonly,  or  recklessly." 
After  the  most  favorable  consideration  of 
the  evidence  for  plaintiff,  we  are  of  the 
oi)lnion  the  conrt  woald  have  been  Justi- 
fied   In  giving  the  general  utflrmatl  ve 
charge  for  the  defendant.   The  error  In 
charging  that  plaintiff's  Intestate  was  a 
mere  trespasser  was  error  without  injury, 
and  we  affirm  the  Judgment  of  the  trial 
court.   The  Judgment  most  be  affirmed 
for  another  reason.  The  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evi- 
dence, or  substantially  all,  and  nnder  such 
circumstances  we  must  presume  there  was 
evidence  to  support  the  action  of  the 
conrt  in  the  charges  glvm.  Affirmed, 


Tannrr  t.  State. 

{Supreme  Cwrt  of  .Alabama.  Jime  26|  1891.) 

Assault  witb  Intiiit  to  Hubdsr— Conspibaot— 
Ihpahbuxo  GtButD  Jubt— iHSTRDOriOira— Evi- 

1.  In  a  separate  trial  of  one  Jointly  indicted 
with  others  for  assault  with  intent  to  murder  two 
PBTBons,  it  appeared  fnnn  the  state's  evidence 
uat  the  defendants  got  into  an  aiterratiou  with 
the  OHsaulted  parties,  each  of  whom  ran  away  in 
different  diroctiona;  tliat  one  of  them  was  shot 
witD  a  pistol  by  some  one  of  the  defendants,  and 
another  was  hit  with  a  rock.  The  defendant  on 
trial  was  seen  to  throw  one  of  the  rocks,  bat 
there  was  no  evidence  showin^rwho  fired  the  pis- 
tol, although  delendaot  had  one  in  his  possession. 
There  was  evidence  of  a  concert  of  action  be- 
tween all  of  the  defendants.  The  testimony  for 
the  defendant  was  that  he  neither  threw  rocks 
nor  ftteA  a  pistol,  cor  took  any  part  In  the  flght, 
but  mdeavored  to  prevent  the  dllBonl^.  Held, 
that  a  charge  was  properly  refused  that  if  the 
lory  believe  the  eviaence  uiey  most  find  defend- 
ant notgollty. 

a.  where  there  was  evidence  that  all  of  the 
assailaota  acted  with  a  common  purpose  to  com- 
mit the  assault,  Instructions  were  properly  re- 
fused which  were  based  apon  the  theory  that  tbe 
defendant  on  trial  could  not  be  convicted  na- 
less  he  actoally  did  the  acts  constituting  the  as- 
•aalL 

8.  An  instruction  was  properly  refused  that 
aumoe  on  tbe  part  of  one  of  the  accused,  not  in- 
dolged  in  by  defendant  on  trial,  will  not  author- 
ise bis  omTlotlon,  since  it  ignOTes  the  anesUon 
of  defendant's  knowledge  of  the  intent  of  his  oo- 
defendants,  and  tiie  encouragement  and  assist- 
ance be  m^y  have  rendered  them. 


4.  The  omission  of  the  name  of  one  of  tbe 
grand  Jurors  trcm  the  list  of  those  shown  by  the 
record  to  have  been  "duly  impaneled,  sworn,  and 
charged  according  to  law"  is  cured  by  Code  Ala, 
S  4446.  (NTOvidiog,  among  other  things,  that  '*no 
objeotion  con  be  taken  to  an  indictment  on  the 
ground  that  any  member  of  the  grand  Jntr  was 
not  legally  qualified,  or  that  the  grand  Jurors 
were  not  leeally  drawn  or  summoned,  ur  on  any 
other  ground  going  to  the  formation  of  the  grand 
Jury,  except  that  tbe  Jurors  were  not  drawn  in 
the  presenca  of  ofBoers  designated  by  law. " 

6.  A  ootmt  in  a  Joint  indictment  of  several 
defendants  for  assault  with  intent  to  murder  one 
person  Is  properly  Joined  with  a  count  chai^ng 
an  assault  with  intent  to  murder  another  person 
at  the  same  Ume. 

McCleli.an,  J.,  dissenting. 

Appeal  from  circuit  conrt,  Cherokee 
county;  John  B.  Tali.t.  Judge 

Bill  Tanner  was  Jointly  Indicted  with 
William  and  James  Smith  for  an  assault 
with  Intent  to  murder  one  Larkln  Key- 
nolis  and  Bill  Johnson.  He  was  convlct- 
etl  and  appeals.  Affirmed. 

The  Indictment  contained  two  counts. 
In  the  first  count  the  assault  was  alleged 
as  committed  against  Reynolds,  and  In  the 
second  as  against  Johnson.  The  defend- 
ant moved  to  quash  tbe  Indictment  on 
the  ground  of  misjoinder,  and  that  each 
count  of  the  Indictment  charged  separate 
and  distinct  orfennes.  This  motion  was 
overruled  by  the  court,  and  the  defendant 
demurred  to  the  Indictment  on  the  same 
grounds.  The  court  overruled  the  demur- 
rer, and  thereupon  the  defendant  pleaded 
In  abatement  the  same  reasons  which  were 
stated  in  the  motion  to  quash.  When 
the  cause  was  called,  the  state,  over  the 
objection  of  defendants,  obtained  a  sever- 
ance US  to  the  defendant  Ttinner.  The 
testimony  for  the  state  tended  cu  show 
that  in  August.  IKOO,  the  defendant  Tan- 
ner and  William  and  James  Smith  got  In- 
toan  altercation  with  Reynoldeand  John- 
son; that  Reynolds  ran  up  the  steps,  and 
that  Johuson  ran  la  another  direction, 
and  that  as  they  ran  shtits  were  fired  by 
one  of  tbe  three  defendants  In  tbe  original 
Indictment,  and  rocks  were  thrown  by  one 
or  more  of  them;  that  Reynolds  was 
struck  by  one  of  tbe  pistol  shots,  and 
Juhnaon  was  hit  by  one  of  the  rocks:  that 
defendant  Tanner  was  seen  to  throw  a 
rock  at  Johnson,  but  there  was  no  posi- 
tive evidence  as  to  who  fired  tbe  pistol, 
although  he  hud  one  in  bis  possession. 
Thotestlmony  for  the  defendant  tended  to 
show  that  he  neither  threw  rocks  nor  fired 
a  pistol.  The  defendant  requested  the 
conrt  to  give  tbe  following  written 
charges,  which  were  refused :  **  (1)  Before 
the  defendant  can  be  convicted  of  any  of- 
fense In  this  case  the  Jury  must  hesatlsfled 
beyond  a  reasonable  doubt  that  both  he 
and  the  said  Jim  Smith  fired  their  pistols 
at  the  said  Bill  Johnson,  and  that  the 
said  Btll  Johnson  was  wltliinrangeof  said 
pistol  shots  at  the  time  they  were  fired. 
(2)  If  Jim  Smith  alone  fired  his  plsto! 
either  once  nr  twice  at  Bill  Johnson,  and 
no  one  dse  fired  a  pistol  at  bim,  then  this 
defendant  cannot  be  convicted  of  any 
offense  under  the  Indictment  In  this  case. 
fS)  If  the  Jury  have  a  reasonable  doubt 
as  to  whether  the  defendant  fired  his  pis- 
tol at  or  towards  tbe  said  Bill  Johnson, 
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they  must  find  tbo  defeDdoot  DOt  f(ul]t7. 
(4)  It  tbere  la  probableeause  for  believing 
that  the  Bald  BUI  Johnson  was  assaulted 
with  but  one  pistol  the  Jury  caunot  Bnd 
the  defendant  guilty.  (6)  Unless  the  Jury 
is  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  Tanner,  with  malice 
atorethoueht,  did  afiaault  the  said  Bill 
Johnson  with  a  plntol,  they  must  find  the 
defendant  not  guilty.  (6)  If  the  Jury  be- 
lieve from  the  evidence  that  the  only  as- 
sault ma<)e  by  the  defendant  Tanuer  upon 
Bill  JohuBon  was  made  with  a  rock,  they 
cannot  flnrl  the  defendant  guilty.  (7)  Un- 
less  tlie  jury  are  sa  llsfled  beyond  a  reason- 
able doubt  that  Bill  Johnson  was  assault- 
ed  with  piRtols,  and  not  with  one  pistol 
aloue,  they  cannot  find  the  defendant 
guilty.  (8)  The  defendant  cannot  be  con- 
victed  of  the  offense  charged  in  the  Indicts 
mentunlpsa  the  jury  are  satisfied  beyond  a 
reasonabledoubt  thatthe offense  wascom- 
m<tt«d  with  malice,  and  with  more  than 
one  pistol.  (9)  If  the  Jury  believe  the  evi- 
dence In  this  case,  they  most  find  the  de- 
fendant not  guilty."  Tbe  tenth  charge 
appears  in  the  opinion. 

Benf.  F.  Pope,  tor  appellants.  Vfm.  L, 
Martin,  Atty.  Gen.,  for  the  State. 

Stone,  C.  J.  Thi;  number  of  jsrand  Ju- 
rors In  Cherokee  county  is  limited  to  16. 
No  greater  number  can  be  drawn  for  any 
one  term.  Acts  1878-79,  p.  204.  Every  one 
of  the  said  number  drawn  to  serve  at  tlie 
December  term,  1S90,  was  summoned  by  the 
sheriff.  When,  at  the  opening  of  the  court 
for  said  county,  the  venire  was  called,  all 
appeared  save  two.  Their  places  were 
Buppliecl  In  statutory  foi'm,  and  therecord 
shows  that  the  court  determined  to  have 
a  grand  Jury  of  15  persons,  namely,  the 
remaining  13  embraced  In  the  venire  and 
2  uddltional  ones,  L.  D.  Grlthtts  and 
Henry  McElrath.  The  court  then  organ- 
ised the  grand  jury,  composed  of  13  of  the 
original  veaire,  and  the  2  additional 
ones,  summoned  and  selected  to  complete 
the  jory  of  16  persons.  The  record  then 
affirms  that  B.  F.  Wood,  one  of  the  orig- 
inal 15.  was  appointed  and  sworn  as  fore- 
man. The  record  then  proceeds  to  give 
the  names  of  the  grand  Jurors  who  "  were 
duly  impaneled,  sworn,  and  charged  ac- 
cording to  law  as  grand  Jurors  for  the 
prenent  term  of  this  court."  In  this  list 
of  names  so  given  are  only  18  In  addition 
to  Wood,  the  appointed  forpman.  It  will 
thus  be  seen  that  15  persons  were  asceiv 
talued  and  adjudged  to  possess  the  requi- 
site qualifications  of  grand  jurors,  and, 
from  all  appearances,  were  accepted  and 
assigned  to  that  service.  And  while  the 
record  sets  forth  14  names  as  being  "duly 
impaneled,  sworn,  and  charged  according 
to  law,  "it  Is  silent  on  this  subject  as  to 
the  remaining  Juror,  Thomas  F.  Stvwart. 
This,  under  ordinary  interpretation  of  lan- 
guage, raises  a  strong  Implication  that, 
wlthi>ut  being  sworn  as  such,  the  said 
Stewart  served  as  a  grand  Juror  when 
the  Indictment  In  this  case  was  preferred. 
No  question  was  raised  In  theclrcultcourt 
on  this  apparent  Irregularity,  and  IC  ts 
raised  here  for  the  first  time.  Itisatleast 
pusslbto  that  It  waH  at  most  a  clerical 
misprision,  and  that  U  the  attention  of 


the  court  had  been  called  to  it  at  any  time 
before  adjuurument  of  the  term  at  which 
the  indictment  was  tound  tbe  record 
would  have  been  corrected.  Our  statute, 
however,  cures  the  irregularity.  Its  lan- 
guage 1r:  "No  objection  eau  be  taken  to 
an  Indictment  ^  *  *  on  the  ground 
that  any  member  of  the  grand  Jury  was 
not  legally  qualified,  or  that  the  iprand 
Jurors  were  not  legally  drawn  or  sum- 
moned, or  on  any  other  ground  going  to 
the  formation  of  the  grand  Jury,  except 
that  the  jurors  were  not  drawn  in  the 
presence  of  tbe  officers  designated  by  law." 
CodelS86,  S  4445.  Tbe  objection  In  this 
case  goes  "  to  tbe  formation  of  the  grand 
Jury,"  and  falls  directly  within  the  beating 
Influence  of  tbe  statute.  W^e  have  hereto, 
fore  regarded  It  as  healing  more  ])a1pable 
irregulanties  than  that  complained  of  In 
this  case.  In  Roe  v.  State,  82  Ala.  68.  S 
South.  Rep.  2,  the  record  showed  that  all 
the  grand  Jurors  were  sworn  except  the 
foreman,  and  was  silent  as  to  bim.  Wa 
held  that  this  was  uo  ground  of  reversal. 
Floyd  v.State,  3(t  Ala.  511;  Billlngslea  v. 
State,  68  Ala.  48<i:  Harrington  r.  State,  8S 
Ala.  9.  3  South.  Rep.  425;  Murphy  v.State, 
86  Ala.  45,5  South.  Rep.  432;  Dotson  T. 
State.  88  Ala.  208.  7  South.  Rep.  269. 

Nor  was  there  anything  In  the  demurrer 
for  misjoinder  ot  counts.  The  two  of- 
fenses chai'ged  are  not  alone  of  the  same 
family  of  crimes.  They  are  Identical  in  all 
that  constitutes  their  criminality,  and  in 
the  manner  and  measure  of  tlieir  puuisb- 
ment.  State  v.  Oolenian,  5  Port.  (Ala.) 
32;  Johnson  v.  State,  29  Ala.  62;  Oliver  v. 
State.  87  Ala.  184;  Cawley  v.  State.  Id. 
152;  Snow  v.  State,  64  Ala.  138;  Adams  r. 
State,  65  Ala.  148.  If,  when  thacaseor 
cases  were  developed  in  tha  testimony,  it 
became  apparent  that  there  were  two 
distinct,  disconnected  offenses,  it  then  be- 
came the  duty  of  the  presiding  Judge,  ft 
moved  thereto,  to  require  the  prosecu- 
tion to  elect  on  which  offense  a  convlctiou 
would  be  claimed.  3  Brick.  Dig.  p.  26S.  §3 
242,  248.  That  course  waa  pursued  In  this 
case. 

The  testimony  for  the  prosecution  tend- 
ed to  show  that  either  Tanner  or  one  of 
the  Smiths  fired  a  pistol  at  JuhnHon,  and 
that  uue  of  them  threw  a  ruck  at  him. 
striking  him  about  tbe  back  f>f  the  head. 
The  testimony  was  somewhat  variant  a» 
to  who  did  these  acts,— whether  the  on» 
or  the  other.  The  testfmuny  farther  tend- 
ed to  show  a  community  ol  pnrposv  or 
concert  of  action  betweim  Tanner  and 
Jim  and  BUI  Smith,  at  tbe  time  these  al- 
leged acts  of  violence  wereciimmltted.  It 
was  admitted  that  Treadwny,  an  absent 
witness  for  defendant,  would  testify,  if 
present,  that  he  (witness)  was  present 
and  saw  the  entire  difficulty;  that  Tan- 
ner fired  no  pistol  and  took  no  part  In  ei- 
ther of  the  fights,  and  that  he  saw  him 
(Tanner)  take  Jim  Smith,  one  of  tbe  three 
alleged  accomplices,  away,  and,  in  the  pres- 
ence of  Tread  way,  asked  and  begged  him 
to  have  no  difficulty.  It  this  be  true.  Tan- 
ner was  actlngas  a  [wace-maker.  It  is  not 
for  us  to  attempt  to  reconcile  the  conflict- 
ing testimony,  or  to  determine  the  facts 
of  the  ease.  That  was  a  question  for  the 
Jury. 
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The  ffenraa]  doctrine  appertaining  to 
enniiplratnni,  or  personB  actInK  with  a 
common  rrlnilnal  purpose,  may  be  thus 
stated :  When  two  or  more  enter  upun  a 
common  enterprise  or  a^lventure,  whether 
by  pre-arrangement  or  entered  Into  on 
the  emergency,  and  that  enterpriae  con- 
templutee  the  cummkwlon  of  a  criminal 
offense,  then  each  le  a  conepirator,  and  if 
the  purpose  Is  carried  oat  each  is  goilty 
of  the  offense  committed,  w hether  he  did 
any  overt  act  or  nut.  This  rests  ou  the 
principle  that  one  who  Is  present,  encour- 
aging, aldlnff,  abetting,  or  assisting,  or 
whf>  is  ready  to  aid,  abet,  or  assist,  the 
aictlve  perpetrator  In  the  commission  of 
the  uffentie.  Im  a  KuUty  participant,  and  In 
the  eye  of  the  law  is  equally  gnllty  with 
the  one  who  does  the  act.  And  this  crimi- 
nal accountability  extends  not  alone  to 
the  enterprise,  ailventure,  or  encounter 
in  which  the  conspirators  are  enguged, 
but  it  talces  In  the  proximate,  natural, 
and  logical  consequences  of  such  adven- 
tare.  This  because  all  men  are  presumed 
to  lutend  Ihepruzlmute,  natural,  and  log- 
ical consequences  of  acts  intentionally 
dune;  and  one  who  is  present,  encourag- 
ing or  ready  to  aid  another  in  such  rundi- 
tlons,  must  b«  presumed  to  be  cognisant 
of  that  other's  Intention  to  the  extent 
above  expressed.  If  such  conspiracy  or 
community  of  purpose  embrace  the  con- 
tingency that  a  deadly  encounter  may  en- 
sue, with  the  common  intention,  uxprt-ss 
or  implied,  to  encourage,  aid,  or  assist, 
even  to  the  taking  of  life,  should  the  exl- 
gem-les  of  the  encounter  lead  up  to  that 
result,  then,  as  a  general  rule,  the  act  of 
one  becomes  the  act  of  all,  and  the  one 
who  encourages,  or  stands  ready  to  as- 
idst,  is  alike  guilty  with  tbe  one  who  per- 
petrates thevlolence.  And  such  eommnnl' 
ty  of  purpose  or  conspiracy  need  not  be 
proved  by  positive  testimony.  It  rarely  Is 
BO  proved.  The  Jury  are  to  determine 
whether  It  exists,  and  the  extent  of  It, 
from  the  conduct  of  the  parties  and  all  the 
testimony  In  the  cause.  Williams  v.  titate, 
Kl  Ala.  1.  1  South.  Bep.  17U;  Martin  v. 
State,  fift  Ala.  116,  8  Honth.  Rt>p.  23:  Gib- 
son  T.  State,  88  Ala.  121,  8  Sonth.  Kep.  98. 

We  have  said  the  accomplice,  equally 
with  the  actor.  Is  responsible  for  the  acts 
done,  if  thpy  are  the  proximate,  natural, 
and  logical  resnlt  of  the  adventure  upon 
which  they  enter  with  a  common  purpose. 
This  needs  some  explanation.  Tbeaccom- 
plice,  as  we  have  seen.  Is  criminally  re- 
sponsible for  acta  which  are  tbe  direct, 
proximate,  natural  result  of  tbe  conspira- 
cy formed.  Me  Is  nut  responsible  for  any 
special  act  not  within  the  scope  of  tbe 
common  purpose,  but  which  grows  out  of 
the  Individual  malice  of  the  perpetrator. 
1  Wburt.  Crim.  Law.  §  397.  A  further  ex- 
planation: Many  pnblic  offunseB  consist 
of  an  act  done,  conpled  with  a  constituent 
element  which  extends  beyond  the  act, 
and  takes  in  spmething  outside  of  It. 
Knowledge  and  Intent,  when  constituents 
of  crime,  are  of  this  class.  When  knowl- 
edge is  one  of  the  required  elements,  then 
tbe  accomplice  must  have  knowldge,  or 
tae  is  not  gnllty.  Buying  or  receiving 
stolen  iroods,  knowing  them  to  be  stolen, 
hirnlshea  an  llluatratlon  of  this  prineiple. 


8o,  when  Intent  Is  one  of  the  required  con- 
stituent  elements,  the  co-conspirntor  or 
accomplice,  to  authorize  bis.cuDviutlon, 
must  til niseif  have  entertained  the  intent, 
or  most  have  known  thatthe actor  n  houi 
be  was  encouraging,  aiding,  or  atwtting 
entertained  It.  Without  this  Individual 
Intent  or  personal  knowledge  it  cannot 
be  afflrmeu  that  he  aidt-d  or  abetted  In 
tbe  crime  charged.  This  need  not,  how- 
ever, be  positively  proved.  If  it  falls 
within  the  scope  of  the  cummon  iiurpose 
formed  and  entered  into  It  Is  enough.  1 
Whart.  <;rini.  Law.  §  214;  People  v.  Lelth. 
52Cal.  2r>l:  Savage  v.  State,  IH  Fin.  070;  1 
Amcr.  &  £ng.  £nc.  Law. &i.  Applying  tliese 
principles  to  this  case:  II  Tanner  did  not 
tire  the  pistol  at  Johnson,  then  he  was 
not  guilty  as  cbarge<1,  unless — First,  he 
entertained  Individual  malice  or  intent, 
and  was  pi-esent  encouraging  or  aiding, 
or  ready  to  encourage  or  aid,  in  carry- 
ing it  out;  or  seeundfhe  had  knowledge 
that  the  perpetraturs  entertained  such 
malice  or  intent,  and  was  present  as  an 
accomplice  to  encourage,  aid,  or  assist  in 
its  exi:-cutloD.  Whether  defendant  enter- 
tained this  personal  Intent,  or  whether  he 
knew  Smith,  or  whoever  flred  the  pistul, 
entertained  it,  and  fired  ut  Juhnson  with 
intent  to  hill  and  murder  him,  were  ques< 
tlons  for  tbe  Jury.  It  is  not  required  that 
such  intent  or  knowledge  shall  be  posi- 
tively proved.  Like  most  other  inquiries 
of  fact,  it  may  be  inferred  from  cli-cum- 
stances,lf  stitHciently  convincing.  If,  from 
tbe  conduct  of  the  parties  as  shown  In  the 
testimony,  and  the  other  testimony  In  the 
cause,  the  jury  were  sutlHfled  beyonda  rea- 
sonable duubt  that  Tanner  entertained 
the  intent,  or  knew  that  the  one  wlio  flred 
tbe  pistul  entertained  the  intent,  thereby 
to  kill  and  murder  Johnson,  and  with 
such  Intent  or  knowledge  he  was  present, 
encouraging,  aiding,  or  abetting  him.  or 
ready  to  do  so.  tlien  he  was  an  accom- 
plice, and  alike  guilty  with  hlin  who  tired 
the  p'stul.  Of  course.  In  such  conditions, 
his  guilt  would  depend  on  the  further  In- 
quiry whether  tlie  firing  of  the  pistol  was 
done  under  such  clrcumstancea  as  to  ren- 
der tbe  perpetrator  guilty  of  «n  aiisanlt 
with  the  intent  to  murder.  Under  the 
principles  declared  above  the  circuit  court 
did  not  err  In  refusing  to  give  the  first 
nine  charges  asked  by  defendant. 

The  tenth  charge  asked  by  defendant  is 
in  the  following  language;  "Malice  upon 
the  part  of  Jim  Smith,  and  not  Indulged 
by  the  defendant,  will  not  authorize  u 
conviction  of  the  defendant  Tanner  uf  the 
ofifonse  charged  in  tlie  indictment. "  Our 
first  impression  was  that  this  charge 
ought  to  have  been  given,  lor  two  rea- 
sons: First.  There  can  be  noconvlctiun 
of  an  assault  with  Intent  to  commit  mur- 
der without  a  specific  Intent  to  take  the 
life  of  the  person  assaulted.  Walls  v. 
State,  90  Ala.  618.  8  South.  Bep.  6S0.  Sec- 
ond, Unless  defendant  was  personally  in- 
fluenced by  malice,  he  could  not  have  been 
moved  by  tbe  actual  intent  to  take  the 
life  of  Johnson,  or  to  have  It  taken,  which 
is  generally  a  n^Kessary  ingredient  In  this 
statutory  crime.  Further  examination 
has  changed  our  mind'  The  defendant 
was  rlffhtly  convicted  if  he  himself  enter- 
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talned  what  the  law  calls  *'mallce,*  (an 
intent  to  take  the  life  ot  another,)  with- 
out legal  excnse  tor  the  act,  and  without 
nilclf?atlnff  clrcumBtaiicea  which  would 
reduce  the  crime  attempted  below  the 
icrade  of  murder,  or  It  the  one  who  fired 
the  pistol  entertalued  Huch  malice  and  In- 
tent, and  Tunner,  beins  charseable  with 
knowlediEe  of  snch  malice  ana  intent,  en- 
couraged, aided,  or  assisted  him  In  the  as- 
sault. In  otber  words,  If  Umlth,  with 
malice  aforetbouKht,  fired  a  pistol  at 
JohuBOQ  with  Intent  to  kill  and  murder 
him,  and  defendant  was  present,  and, 
with  knowledge  o(  his  Intent,  made  himself 
hiB  accomplice,  as  we  hare  defined  that 
term,  this  is  the  equivalent  of  legal  mal- 
ice, and  Jasttfled  his  conviction.  It  Is  not 
every  charge  which  can  be  shown  by  tecb- 
ntcal  reasoning  to  be  abstractly  correct 
that  the  court  is  bound,  under  circum- 
stances, to  Klve.  Charires  must  be 
gange<l  and  Interpreted  In  the  llglit  ot  the 
testimony;  and  It  a  charge  asked,  no 
matter  how  faultless  in  law  In  a  proper 
case,  nevertheless  be  Inadapted  tci  the  tes- 
timony,  ignore  any  of  Its  qunllfying  tend- 
encies, or  have  a  tendency  to  mislead  tlie 
Jury,  it  should  be  refused.  Railroad  Co.  v. 
Wood,  71  Ala.  215;  Alexander  Alexander, 
]d.2!)o;  3  Brivk.  Dig.  pp.  112,113.  §§  So.  110. 
Charge  10  entirely  ignores  the  questions  of 
iimltfa'B  malice  and  Intent,  Tanner's 
knowledge  of  It,  and  any  and  all  encour- 
agement and  aeststance  he  may  have  ren- 
dered him,  or  been  ready  to  render  him  in 
the  encounter, — questions  which  the  tes- 
timony for  the  prosecution  clearly  raised. 
For  ihat  reason.  It  tor  no  uther«  It  was 
rightly  refused.  Affirmed. 

McClellan,  J.,  dlbsentlng. 


Datis  v.  State. 
{Supreme  Court  of  Alabama.   June  26, 1891.) 

UUISLADOHTER — SEL?-DErBNSB  —  INSTBUCTIOXB— 

Evidence— CoNTiNCiNtK. 

L  On  amurdertrial  it  appeared  tbat  jnior  to 
the  UUing  ill  feeling  had  existed  between  de- 
fendant and  deceased,  and  the  latter  had  forbid- 
den him  to  come  to  his  bouse.  There  was  a  party 
at  the  home  of  deceased,  and  defendant,  with 
others,  came  up  to  the  gate.  Deceased,  hearing 
them,  asked  who  was  there,  and,  upon  being  told 
by  defendant,  deceased  forbade  him  to  come  in. 
Defeudaat,  advancing  towards  the  house,  was 
told  two  or  three  times  not  to  come  in,  and  upon 
reaching  the  steps  threw  his  hands  back  and 
said,  "llhoot,  and  be  damned,"  Thereupon  de- 
ceased shot  bim  about  the  biw,  sod  then  went  in- 
to a  room  and  took  an  aze.  Defendant,  after  be- 
ing shot,  came  upon  the  porch  and  shot  deceased 
with  a  pistol  as  ne  was  In  the  room.  Deueased 
hit  defendant  several  times  with  the  axe,  and 
defendant  called  to  his  co-defendant,  who  came 
in  and  hit  deceased  several  times,  fracturing  his 
skull.  Deceased  died  next  day  from  the  effects 
of  the  pistol  shot.  The  evidence  for  defendant 
tended  to  show  that,  when  shot,  defendant  was 
within  a  few  feet  of  deceased,  and  that  after  or- 
dering bim  to  halt  deceased  Bred  without  speak- 
ing again.  Held  proper  to  charge  that  If  defend- 
ant could  have  retreated  without  inixeasing  bis 
danger  after  being  shot  be  sboald  have  done  ao, 
and  if  he  did  not,  out  followed  deceased  into  the 
bouse,  and  there  fired  the  fatal  shot,  he  cannot 
Invoke  the  doctrine  of  self-defense. 

3.  Instmottona  based  upon  the  theory  that  if 
deceased  could  not  be  excused  for  wfaat  he  did, 
the  Idllingwos  lostifiable,  were  properly reTuaed. 


8.  An  instmction  that  If,  after  being  shot, 
defendant  was  unable  to  retreat,  and  pursued  the 
deceased,  and  killed  htm  in  oraer  to  save  his 
own  life  or  prevent  "aay  further  bodily  harm," 
was  properly  refused,  since  it  Justifies  the  killing 
by  the  necessitf  of  averting  any  lx>dily  harm, 
however  slight. 

4.  iBstniotlwia  whldi  mnlt  Inqnlry  as  to  de- 
fendant's freedom  from  fault  in  purauiog  de- 
ceased into  the  house,  and  there  exposing  him- 
self to  further  attacli,  and  which  ignore  the 
question  of  d^Ondant's  freedom  from  fault  in 
bringing  on  the  difficulty,  and  his  opportunity  to 
retreat  oefore  firing  the  fatal  shot,  were  proper- 
ly refused. 

6.  Whore  a  witness  tor  the  defense  testified 
that  deceased *s  dawhter,  in  the  presence  of  de- 
fendant, Said  to  a  firiend  tbat  she  would  ^ve  a 
party  at  her  house  on  the  night  of  the  killing,  it 
was  proper  to  permit  the  state  to  ask,  oa  cross- 
examination,  il  she  did  not  also  say  that  she 
could  give  the  party,  as  defendants  were  going  to 
be  away. 

6.  Bvidenoe  that  it  was  a  custom  <a  young 
people  of  that  neie^bco-bood  to  go  to  partiei  with- 
out invitation  was  properly  rejected. 

7.  Evidence  of  a  statement  made  by  a  son  of 
deceased  in  his  absence  that  defendant  had  had 
permission  to  visit  deceased's  house  the  previous 
Christmas  was  properly  rejected  as  hearsay. 

8.  Where  defendant  applied  for  a  continu- 
ance on  the  ground  of  the  absence  of  witnesses 
whose  testimony  had  been  taken  before  a  com- 
mitting magistrate,  reduced  to  writing,  aod 
signed  by  them,  and  the  state  admitted  tbat  they 
would  so  testify,  it  was  within  the  discretion  of 
the  court  to  confine  a  statementof  their  evidence, 
prepared  bydefendant,  tosuch  additional  matters 
as  were  not  oovered  by  their  testlmcmy  before  the 
magistrate. 

Appeal  from  circuit  court,  Cherokeecoan* 
ty ;  John  I).  Tally,  Judge. 

Bobert  Davis  and  John  Coheley  were 
Jointly  indicted  fur  the  luuruer,  in  the  sec- 
ond degree,  of  John  J.  Morelock.  Coheley 
wasacqnitted,and  DavisconvlctPd  of  man- 
slaughter in  the  flrsc  degree.  He  appeals. 
A  fH  ruled. 

The  otijectlons  to  the  formation  of  the 
grand  Jur^i',  hrat  made  on  appeal,  are  the 
sunieas  those  raised  in  Tanner  State, 
9  Eiouth.  Rep.  613. 

When  the  caasR  was  called,  the  defend- 
ants stated  they  were  not  ready,  on  ac- 
count of  the  absence  of  several  material 
wltnessee,  and  asked  a  continuance  on 
that  ground.  The  court  put  tlie  state  up- 
on the  admlosloD  ut  what  the  absent  wtc- 
n*^ses  would  testify,  and  In  the  showing 
the  court  refused  to  allow  defendants  to 
state  any  fact  which  had  been  testified  to 
by  the  absent  wltneases,  and  had  tieeu  re- 
duced to  writing  and  signed  by  them,  on 
the  preliminary  examination  of  defendants 
b^ore  a  magistrate.  Defendants  excepted 
to  being  put  upon  a  showing,  and  also  to 
the  court's  refusal  to  allow  them  to  make 
a  full  statement  as  to  what  the  absent 
witnesses  would  testify. 

The  testimony  for  the  state  tended  to 
show  that  prior  to  February  1,  ItiM),  there 
waa  HI  feeling  existing  between  J  J.  More- 
lock,  the  deceased,  and  the  defendant 
Davis,  and  that  Davis  had  been  ordered 
not  to  come  to  Morelork's  buuae.  On  the 
night  of  February  1.  iifSO,  there  was  a 
party  at  the  houseol  Morelock.  where  sev- 
eral young  people  had  gathered,  and 
Davis,  together  with  defendant  Cohdey, 
and  Kye  Williams,  came  to  the  bouse. 
Uorelucfc,  who  was  standing  In  the  ball 

Digitized  by  Google 


Alft.) 


DAY2S  9. 


I.  STATE. 


617 


uf  bis  bnase,  beard  them  oatslde  of  the 
Kate,  whiL-h  was  variomily  estimated  to 
be  from  17  to  80  feet  from  the  porcb,  and 
bailed  tbem  and  asked  "Wbo  Is  tbat?" 
Vpon  being  told  by  Davis  that  it  was  be, 
ilet^ased  told  btm  not  to  eome  In,  but 
Davis  continued  to  come  towards  the 
boose  through  the  Kate,  and  Morelock 
told  talm  two  or  three  times  to  halt  and 
not  come  Into  his  house.  When  Davis 
got  to  the  steps  of  the  house  he  threw  bis 
hands  back  of  him  and  said,  "Shout,  and 
be  damned;"  and  Morelock,  who  bad  in 
bis  hands  a  gun,  raised  It  and  shot  Davis 
about  the  hips, and  then  wentluto  a  room 
and  picked  up  an  axe.  After  Davis  was 
shot  he  advanced  towards  MorelorkrCame 
upon  the  porch,  and  shot  him  with  a  pis- 
tol as  ht3  was  In  the  dour  of  the  room. 
Murelock  hit  Davis  several  times  with  the 
axe.  ami  Davis  called  and  said,  "John, 
John,"  whereupon  defendant  Coheley 
came  In  and  hit  Morelock  several  times 
upon  tbe  head,  one  blow  of  which  fract- 
urerl  his  skull.  Tbe  physldau  who  at- 
tended Morelock  stated  that  he  died 
from  tbe  effects  nt  the  pistol  wound  on 
the  next  day  after  he  was  shot,  and  that 
the  pistol  shot  was  ol  Itself  sufflelent  to 
produce  death. 

Upon  tbe  Introduction  of  the  sbo  wing  ul 
Kye  Williams  as  evidence,  and  also  on  the 
examination  of  Robert  Coheley,  the  state 
objected  to  each  of  the  witnesses  testifying 
"that  It  was  the  custom  tu  go  to  parties 
without  Invitation,  by  young  peoplR  In 
the  neighborhood,"  and  the  court  exclud- 
ed the  testimony.  After  Martha  J.  Mor- 
gan, a  witnem  for  the  defendants,  had 
testified,  on  direct  examination,  that 
about  two  weeks  before  the  dlfflciilty  Ida 
Morelock.  daughter  of  deceased,  had  told 
her.  in  the  presence  of  Davis,  that  she 
(Ida)  was  going  to  have  a  party  at  her 
hoDse  on  tlie  first  night  In  February,  she 
was  asked,  on  croHS-examlnation,  "When 
Ida  Morelock  came  after  yon  to  go  to  the 
party,  did  she  not  say  that  Davis  and 
Coheley  [defendants]  were  gone  to  Georgia, 
and  they  could  have  the  party  ?  "  Defend- 
aiitM'  objection  to  this  question  was  over- 
ruled. The  defendanlBottered  to  pruve  by 
Charles  Hickman  that  on  ChriHtmas  eve 
night  preceding  this  diftlculty  the  witness 
was  at  the  buuse  of  J.J.  Morelock,  and  by 
agreement  with  Davis  he  was  to  get  pei^ 
iiitssion  of  Morelock  for  Davis  to  come  to 
fals  house  and  talk  until  bed-Mine,  and 
that,  after  having  gone  to  Morelock's 
house,  he  returned  to  the  home  of  Davis, 
ao(J  tried  tv  get  him  to  go  down  to  More- 
lock's  house,  and  that  he  ]*efueed  to  go. 
The  conrt  refused  the  offer.  Other  evi- 
dence tor  defendants  tended  to  show  that, 
at  tbe  time  Morelock  shot,  Davis  was 
within  a  few  feet  of  him,  and  that  as  soon 
as  he  had  told  Davis  to  halt  Morelock  flred, 
without  waiting  to  speak  to  hlra  again. 

Tbe  court  gave  the  following  written 
charges  asked  by  tbe  state:  No  per- 
son Is  excused  for  taking  human  life  It 
with  safety  to  his  own  person  he  conld 
have  avoided  or  retired  from  the  combat. 
<3)  If  Davis  conld  have  retreated  without 
Inerearing  him  danger  after  Morelock  shot 
blin,  then  he  should  have  done  an,  and  If 
be  did  not  do  fto,  bat  followed  Morelock 


to  tbe  room,  and  flred  the  fatal  abut,  then 
he  cannot  Invoke  the  doctrine  of  sdf •de- 
fense. " 

After  baving  asked  the  general  aflSrma- 
tive  charge  tn  their  behalf,  tbe  defendants 
requested  the  court  to  give,  among  others, 
thefollowing  written  charges,  which  were 
refused:  **(!)  Before  Morelock  can  be  ex- 
cused for  shooting  Davis  it  mnet  appear 
from  tbe  evidence  that  he  (Morelock)  had 
reasonable  ground  to  believe  that  be  was 
tn  danger  of  great  budlly  harm  at'  the 
hands  uf  Davis."  "(6'  If  Davis  was  guilt- 
less of  any  fault  up  to  the  time  that  Mure- 
lock shot  him,  and  If  the  Jury  tielleve  from 
all  the  evidence  tbat  after  Morelock  shot 
Davis  he  (Davis)  was  unable  to  get  oat 
of  Morelock's  way,  then  Davis  bad  a  right 
to  pursue  Morelock  to  the  room  near  by, 
and  kill  him.  If  he  (Duvls)  reasonably 
thought  this  killing  was  necessary  to  save 
his  life  or  prevent  any  further  bodily 
harm."  "(S)  If  the  jury  believe  from  the 
evidence  that  Davis  went  to  Morelock's 
house  to  meet  young  people  there  at  a 
party,  and  he  reasunably  supposed  from 
having  previously  met  Morelock  and  from 
other  circumstances  that  be  would  be  re- 
ceived as  a  guest,  and  that  upon  entering 
tbe  house  Moreluck.  without  attenipttog 
tbe  use  of  gentle  means,  shot  him  to  pre- 
vent bis  entering,  and  was  abont  or  at 
tempting  to  use  an  axe  or  other  weapon 
likely  to  pmduce  death  upon  Davis,  and 
Duvls,  from  being  disabled  from  the  shot, 
was  unable  to  retreat  or  get  out  of  the 
way  of  Morelock,  and  he  reasonably  be- 
lieved and  had  cause  to  believe  that  If  he 
turned  his  back  he  would  increase  his 
danger,  then  he  had  tlie  right  to  shoot  to 
save  hill  own  life  or  protect  himself  from 
great  bodily  harm."  "(18)  If  the  Jury  be- 
lieve from  the  evidence  that  Robert  I>avls 
went  to  Morelock's  to  a  party,  and  that 
he,  at  the  time  he  was  shot  by  Morelock, 
was  quietly  entering  his  piazza,  with  no 
hostile  demonstrations,  and  that  More- 
lock  shot  him  In  that  condition,  and  It 
reasonably  appeared  to  Davis  that  he  was 
In  danger  of  great  b<Hlily  barm  from  More- 
lock at  the  time  be  (Davis)shot  Morelock, 
then  Davis  was  justifiable,  and  should  he 
acquitted."  "(16)  If  Duvls,  at  the  time  he 
was  shot  by  Morelock,  had  nothing  In  his 
hand. and  was  making  no  demouNtrutlons 
to  injure  Morelock,  and  woh  in  a  quiet 
manner  entering  bis  h<iDse,  and  M<irplock, 
without  any  demonstrations  on  the  part 
of  Davis,  shot  him,  and  Davis  had  reasim. 
able  ground  to  fear  further  great  budlly 
harm  from  Morelock,  and  with  this  belief 
shot  him,  be  Is  not  guilty  as  charKcd. " 
"(19)  That,  if  the  Jury  believe  from  tbe  ev- 
idence that  when  Davlfi  was  shot  by  the 
deceased,  bis  body  and  mind  was  ho  shocked 
by  tliewound  as  tn  deprive  blm  of  moment- 
ary reason,  then  he  conld  not  be  guilty  as 
charged  in  tbe  indictment."  "{'Ji)  Morn 
Utck  was  not  authorized  to  resist  Davis  In 
civilly  entering  his  house  by  shooting  hini 
with  a  gan,  and  if  Morelock  wronKfnlly 
assaulted  Davis  with  a  gun,  and  Davis, 
acting  under  the  reasonable  appn* henslun 
tbat  he  was  indangerof  great liodUy  harm 
at  the  hands  of  Morelock,  Hrednpon  More- 
lock,  then  he  was  Jnstlflable.  and  should 
beacqnitted."  "(34)  There  la  do  pn»rf  chat 
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Morelock  ordered  Davis  not  to  come  to  tala 
bouue  or  enter  his  dwetllDg." 

W.  H.  Veasun  and  H.  W.  C&rdonJoT  ap- 
pellant. Wm.  L,  Miuiitn,  Atty.  Gen.,  lor 
tbe  State. 

Walkbh.  J.  1.  Tlie  objection  songbt  to 
be  ralReil  in  this  court  for  tbe  first  time 
that  tlie  record  of  thecireuit  court,  in  that 
It  enumerates  only  14  personH  who  were 
■worn  an  grHnd  Jurors,  doen  not  stauw  the 
due  organization  ol  a  grand  Jury  of  16 
persons,  as  required  by  a  special  act  of 
force  in  Cherokee  coanty,niU8t  be  disposed 
of  adversely  to  the  appellant  on  tbe  au- 
tbority  of  the  decitilun  of  this  court  In  the 
case  of  Tanner  v.  Utate,  9  South.  Rep.  61», 
which,  as  to  the  suhject-matter  of  the  ob- 
jection, presented  a  state  of  facta  similar 
to  that  in  this  case. 

2.  When  the  cow  was  called  (or  trial  In 
thecireuit  courtthedefendants  announced 
that  tbey  were  not  ready  because  of  tbe 
absence  of  certalu  witnesses  who  had  been 
duly  suuimonod  in  tbeir  behalf.  The  tes- 
tin)uny  of  tbe  absent  witnesses  had  been 
taken,  reduced  to  writing,  and  Hi^Qed  by 
them  on  a  preliminary  examination  of 
the  defendants.  Tlie  state  was  pot  upon 
the  admission  of  the  testimony  uf  tbe  ab- 
sent witnesses  as  preserved  In  that  form, 
and  also  of  statements  prepared  by  the  de- 
fendants as  to  such  evidence  by  suid  ab- 
sent witnesses  as  was  n<it  drawn  out  on 
the  preliminary  trial;  but  tlie  court  de 
clined  to  put  the  statpupon  the  admission 
of  a  statement  then  presented  by  tbe  de- 
fendants of  what  said  witnesses  would  tes- 
tify to  it  present,  so  far  as  said  statement 
extended  to  matters  covered  by  their  tes- 
timony as  iireserved  by  the  examining 
magistrate.  The  appellant  excepted  to 
the  action  of  the  court  in  so  conflnhig  him 
in  reference  to  the  statement  to  be  pre- 
sented to  the  counsel  for  the  state  for  ad- 
mission. Tbe  exercise  of  the  discretion 
rested  In  the  trial  conrt  in  reference  to 
sucb  matters  Is  not  revisable  here.  When 
a  party  to  a  cause  applies  tor  a  continu- 
ancf,  if  the  Courtis  satlBded  that  all  rea- 
sonable grounds  for  the  application  are 
removed  by  an  admission  of  the  adverse 
party.  It  may  require  the  trial  to  proceed. 
We  will  not  say  that  a  case  may  not  be 
so  presented  here  as  to  show  that  ttaere 
was  SDcb  a  gross  abuse  of  the  discretion 
vested  in  the  trial  court  In  this  regard 
that  a  reversal  would  be  plainly  necessary 
in  order  to  afford  a  party  an  opportunity 
for  a  fair  tiial.  But  this  is  no  such  case. 
The  good  taitb  of  an  application  for  a 
continuance,  on  account  of  the  absence  of 
witnesses,  might  well  bedoabted  when  the 
party  ntaking  the  application  insists  upon 
being  allowed  the  privilege  of  wholly  re- 
jecting the  testimony  of  such  witnesues,  as 
regularly  taken  under  official  supervision, 
and  subscribed  and  sworn  to  by  tbem- 
Belves.  The  defendant  was  allowed  to 
state  such  addltioual  testimony  as  he  ex- 
pected to  elicit  from  said  witnesses.  The 
action  of  the  court,  under  the  circumatan* 
ces,  In  declining  to  allow  the  defendant 
nnrestralned  license  in  stating  what  the 
absent  witnesses  would  swear  to  if  pres- 
ent, has  all  the  appearance  of  a  fair  exer- 
cise of  diBcretiun  ■  lor  tlie  purpose  of  with- 


holding from  tbe  d^endant  tbe  opportu- 
nity of  forcing  the  counsel  for  the  state  to 
the  alternative  of  electing  to  submit  to  aa 
ImpcMltion  or  to  a  cuntlunance  ol  the  case. 
White  V.  State,  86  Ala.  ffi),  6  Houtb.  Bep. 
674;  DeAnnau  v.State,77  Ala.lO;  l>ean  v. 
State.  89  Ala.  46,  8  South.  Rep.  88. 

3.  The  court  properly  excluded  evidence 
of  the  alleged  custom  of  the  neighborhood 
in  which  the  defendant  and  the  deceased 
lived.  Morelock  was  entitled  to  the  ex- 
clusive posse^on  of  his  own  house.  He 
could  there  reiieive  and  entertain  such  per 
sons  as  It  was  his  pleasure  to  admit.  It 
was  equally  hie  right  to  exclude  other 
peraons  whose  presence  was  not  agreeable 
to  blm.  He  unjoyed  this  absolute  domin- 
ion by  virtue  or  bis  ownership  or  lawful 
possession.  No  neighborhood  habit  could 
abridge  the  rights  In  his  residence  securetl 
to  him  by  the  law.  The  practice  ol  young 
men  in  that  community  to  go  uninvited  to 
entertainments  at  private'  houses  conid 
not  ripen  into  a  custom  in  tbe  legal  sense 
of  that  term.  A  custom  Is  u  law  estab- 
lished by  long  usage.  No  unreasonable 
Invasion  of  recognized  personal  or  prop- 
erty rights  can  be  Jiistlfled  on  the  ground 
of  usage.  One's  habit  to  permit  or  encoor- 
ngehls  acquaintances  to  visit  his  residence 
at  will  can  never  clothe  them  with  a  high- 
er privilege  of  entry  upon  his  premiseti 
than  is  conferred  by  an  express  or  tacit 
license  which  may  be  revoked  at  any  time. 
Such  privilege  cannot  he  claimed  by  anac 
qualntance  who  knows  that  bis  presence 
is  not  desired,  and  that  an  implied  Invi- 
tation which  may  be  availed  of  by  others 
does  not  extend  to  blm.  A  mere  permis- 
sion which  may  he  presumed  fnini  the 
previous  neighborly  relations  and  acta  of 
the  parties,  no  matter  how  long  or  by 
what  number  of  persons  it  may  be  en- 
joyed, could  not  grow  into  a  legal  right. 
In  any  particular  case  the  questitm  of  the- 
propriety  of  the  entry  by  one  person  into 
another's  residence  would  depend  upon 
the  existence  of  an  express  or  implied 
license,  and  not  upon  a  custom  set  up  as 
the  support  of  an  alleged  right.  The  cus- 
tom proposed  to  be  proved  Is  unreasona- 
ble. Its  establishment  would  involve  an 
unauthorised  abridgment  of  the  ancient 
common-law  right  of  the  proprietor  to 
maintain  tbe  privacy  and  Inviolability  of 
his  home  as  be  may  choose  to  nee  It  for 
the  pleasure,  comfort,  or  protection  of 
himself,  his  family,  or  his  friends.  Such 
H  usage  cannot  confer  legal  rights,  or 
afford  justification  for  conduct  otherwise 
unauthorized.  Land  Co.  v.  I>enni8,  85  Ala. 
565,  .5  South.  Rep.  »]7;  Winder  v.  Blake,  4 
Jones,  (N.  C.)  332;  Lawson,  Usages  & 
Oust.  p.  63.  §  32. 

4.  The  deiendant.on  tbe  direct  examina- 
tion of  tbe  witness  Martha  J.  Morgan, 
elicited  a  part  of  a  conversation  she  bad 
had  with  Ida  Morelock,  a  daughter  of 
the  deceased.  This  having  been  done.  It 
was  competent  for  the  counsel  for  tbe 
state  to  draw  out,  in  the  crosa-examina- 
tton,  any  other  statement  made  In  tbat 
conversation  lii  reference  to  the  aamemat- 
ter  which  had  not  already  been  testified 
to.  On  this  ground  the  court  property 
overruled  the  defendant's  objection  to  the 
question  asked  that  witness  by  tbe  cuun- 
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ael  for  the  state.  Dodaon  t.  State,  8R  Ala. 
60.  6  Sooth.  Rep.  486. 

5.  Tb«  proposed  evidence  au  to  what  the 
decpaaed's  son  Jim  did  or  aatd  la  bis  ab- 
sence was  merely  hearsay,  Bnd  was  prop- 
erly rejected.  The  deceased  was  in  no 
maaoer  connected  with  or  bound  by  what 
hfH  HOD  may  have  said  to  other  persons  lu 
reference  to  the  defendant  having  had  per- 
mission to  visit  the  bouse  on  the  nlf?ht  be- 
fore the  previous  Christmas. 

6.  The  two  charts  given  at  the  Instance 
of  the  state  were  pertinent  to  the  evidence, 
and  they  correctly  assert  the  familiar  doc- 
trine as  to  the  duty  of  retreat,  when  re- 
treat with  safety  is  practicable,  and  the 
aecesHlty  of  taking  life  may  be  thereby 
avoided.  Lee  y.  State,  (Ala.)  8  South. 
Rep.  407:  Carter  v.  State,  82  Ala.  IS,  2 
South.  Kep.  766. 

7.  There  was  much  evidence  tending  to 
show  that  the  relations  between  tbe  de- 
ceased and  appellant  were  such  as  to 
warn  the  latter  that  any  attempt  by  him 
to  enter  the  former's  residence  would  be 
rawnted  or  resisted.  The  evldenco  also 
tended  to  show  that  after  the  appellant 
was  shot  he  advanced  Into  the  hoiine  in 
pursnit  of  tbe  deceased,  and  there  Inflicted 
the  fatal  wonnd.  In  tbla  state  of  the  evi- 
dence the  questions  of  the  defendant's 
freedom  from  lault  in  bringing  on  tbe 
difficulty,  and  of  the  Impracticability  of 
retreat  by  him  after  he  was  shot,  conld 
out  be  eliminated  from  the  ease.  That 
Morelock  was  wrong  in  shooting  coald 
not  atone  afford  Justification  to  Davis. 
Tbe  proposition  of  the  Hret  charge  re- 
quested by  defendant  Is  confined  to  the  in- 
quiry as  to  Mnreiock's  fault  In  firing  the 
flrHt  shot.  Nothing  is  there  asserted  in 
reference  to  the  ofleuse  for  which  the  de- 
fendant was  on  trial.  The  charge  was 
calculated  to  withdraw  the  minds  of  the 
Jary  from  the  question  really  at  issue,  and 
to  convey  the  impression  that  If  Morelock 
could  not  be  excused  for  what  he  did  it 
would  follow  from  that  thut  Davis  was 
Jostlflable  in  killing  him.  It  was  properly 
refused.  The  same  criticism  applies  to 
the  tenth  and  twelfth  charges  refused.  A 
proposition  of  the  fifth  charge,  which  was 
refused.  Is  that  Davis  had  the  right  to 
pursue  Morelock  and  kill  blm  It  be  reason- 
ably thought  that  course  necessary  to  pre- 
vent any  further  bodily  harm.  The  justi- 
fication of  the  killing  is  not  rested  upon 
tbe  necessity  of  averting  danger  to  life  or 
limb,  or  of  great  bodily  harm,  but  of  any 
bodily  harm,  however  trifling  or  Inslguifl- 
eant.  though  It  may  not  Involve  even  eub- 
■tantial  personal  inconvenience.  It  Is 
plain  that  the  law  cannot  recognUe  any 
Buch  light  excuse  for  the  taking  of  human 
life.  The  eighth  charge  was  defective  in 
pretermitting  all  Inquiry  as  to  defendant's 
freedom  from  fault  In  pursuing  the  de- 
ceased loto  the  house,  and  there  exposing 
himself  to  further  attack.  The  evidence 
abowed  that  after  the  defendant  was  shot 
he  proceeded  some  distance  further  in  the 
direction  of  the  deceased,  and  that  the  de- 
ceased attempted  to  use  the  axe  only  after 
tbe  defendant  was  shot  and  after  he  bad 
advanced  Into  the  house.  In  view  of  the 
evidence  the  charge  should  have  hypothe- 
sised the  defendant's  freedom  from  fault, 


not  only  In  going  to  the  boose,  but  also 
in  entering  therein  after  be  was  shot,  and 

puttinghimself  in  reach  of  the  axe  or  other 
weapon  used  by  the  deceased.  He  was 
not  relieved  of  the  duty  to  retreat  if,  aft 
er  being  assaulted,  he  ad  vanced  into 
further  peril,  and  thereby  unneceMarlly 
exposed  himself  in  a  position  from  whlcb 
escape  with  safety  was  impracticable. 
Charges  18, 16. 19.  21,  and  24  am  each  de- 
fective in  ignoring  one  or  both  of  the  ques- 
tions  as  to  defendant's  fault  In  bringing 
on  tbe  difficultyand  as  to  bis  opportunity 
toretreut  before  he  flred  the  fatal  shot. 
Counsel  for  appellant  have  assigned  errors 
on  the  record  without  referring  to  many 
exi»prions  which  were  reserved  on  the 
trial.  The  conclusions  ul  the  court  have 
been  ezpressed  upon  all  matters  whlcb 
were  assigned  as  error  or  sojo^ted  In  tbe 
oral  arguments  or  In  the  brl^s.  All  excep- 
tions, whether  Insisted  upon  by  counsel 
or  not,  have  been  carefully  considered,  and 
no  error  has  been  discovered  In  the  rec* 
ord.  Afilrmed. 


Ellbrbke  v.  Cr.KVBT.AND  et  al, 
iauproM  Count  €f  AkUtama.  June  26, 1801.  > 

SaLSS— BUBDBir  TO  ESTABLISB— EViDENCB. 

In  an  action  for  tbe  prlceof  on  eo^ne,  twc 
of  tbe  plaintiffs  testified  that  the  sale  nas  abso- 
lute to  tbe  firm  of  which  defendant  bad  been  a 
member,  and  defeadant  uid  his  former  partae> 
testified  it  was  made  tbrough  them  to  a  third 
party  upon  commission.  It  appeared  that  the 
firm  had  beea  plaiatilEs*  agent  for  the  sale  ol 
engines,  that  there  was  no  special  contract  foi 
the  sale  of  this  one,  and  that  it  was  not  iDcIuded 
in  an  arrangement  made  for  tbe  absolute  sale  of 
others.  The  letter  of  the  firm  ordering  sbipme&t 
of  tbe  engine  to- tbe  third  party  referred  to  pre- 
vious sales,  probable  delays  in  collecting  the  pur- 
chase money  tberefor,  and  stated:  "We  will 
never  make  a  sale,  or  advise  a  shipment,  unless 
we  are  satlsUed  tbe  buyer  will  pay  as  he  prom- 
ises. "  The  declarations  and  conauot  of  one  of 
the  plaintiffs,  after  the  abipmeDt,  were  Inoonsist- 
ent  with  the  theory  that  tbe  sale  was  ahsolnte. 
Held,  that  the  hnraen  was  on  plaintlfEB,  and  the 
proof  tailed  to  show  an  ahsolnte  sale. 

Appeal  from  circuit  court,  Jefferson 
county;  Jambs  B.  Hkap,  Judge. 

Action  by  Cleveland  &Uardwick  against 
G.  H.Ellerbeeto  recoverthepurchase  price 
of  an  engine,  sold  by  tbb  plalntins  to  the 
firm  of  Mlnnergernde  &  Kllerbee,  of 
which  tbe  defendant  was  a  member  at  the 
time  of  the  sale.  Triol  to  the  court,  judg- 
ment for  plaintiffs,  and  defendant  ap- 
peals. Reversed. 

Martin  A  McEaebbtt  for  appellant. 
Mountjoy  &  Tomliaaon,  for  appellees. 

Clopton.  J.  The  controverted  qnes- 
ion  of  fact  was  whether  the  engine  and 
boiler,  to  recover  the  price  of  which  ap- 
pellees bring  the  suit,  was  sold  to  Mlnner- 
gerode  &  Ellerhee.  of  which'  firm  defend- 
ant was  a  member,  or  sold  by  them  to 
Morrison,  as  the  agents  of  plaintiffs.  The 
burden  ofprovingasaleto  defendant  Is  on 
plaintiffs,  and  the  evidence  Is  conflicting. 
In  such  case,  the  observance  and  applica- 
tion of  the  rule  as  to  the  party  on  whom 
restri  the  burden  of  proof  Is  oftentimes  in- 
dispensable to  a  fair  and  just  determina- 
tion;  lor.  If  tbe  evidence  lon^erence.  to  a 
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disputed  fact  !■  In  eqalpolae,  or  does  not 
generate  a  rational  belld  ot  ite  existence, 
the  party  apun  whom  the  law  places  the 
burden  of  proTlns  such  disputed  tact 
must  fall  for  want  of  prooh  McWlliiams 
V.  Fhilllps.  71  Ala.  8U.  HDth  the  pialntltfa 
testily  that  the  eufflne  and  butler  were 
sold  to  Mlunerjcei-ude  &  Ellerbee.and  that 
the  latter  nerer  sold  any  engines  and 
boilers  for  them  on  commisaion,  bnt 
always  bought  them  ootright.  On  thc^ 
other  hand,  both  Mlnnergerone  and  Eller- 
bee  testify  as  positively  that  they  never 
bouf^ht  engines  and  boilers  outright,  but 
always  sold  them  as  agents  on  commis- 
sion, and  that  the  englneand  boiler  In  UIh- 

Sute  was  sold  to  Morrison  In  this  manner, 
n  far  as  the  record  discloses,  all  these 
witnesses  are  supposed  to  be  equally 
credible.  Were  ther*-  no  other  evidence, 
the  plaintiffs  must  (all,  on  the  rule  above 
stated,  for  want  of  proof.  Bat  the  plain- 
tiffs further  testify  that  MInnentcrode  & 
Ellerbee  acted  as  their  agents  In  Birming- 
ham, that  there  was  no  Hpeclal  contract 
for  the  purchase  of  the  engine  and  boiler 
shipped  to  Morrison,  and  that  the  same 
was  not  Included  In  the  arrangement 
made  In  New  York  for  the  sale  of  several 
engines  and  boilers.  Thelnqntry  naturally 
arises,  what  was  the  character,  extent, 
and  business  of  the  agency.  If  not  to  sell 
the  engines  and  boilers  which  plalntl^s 
were  manufacturing,  aud  why,  when 
acting  as  agents,  did  they  buy  them  out- 
right? Furthermore,  the  declarations 
and  condQct  of  Cleveland,  when  In  Bir- 
mingham, some  time  after  the  transaction, 
are  Inconsistent  with  the  theory  that 
Mtnnergerode& Ellerbee  bought tlieenglne 
and  boiler.  Also  theletterotMinnergerode 
ft  Ellerbee,  ordering  the  shipment  to 
Morrison,  Introduced  In  evidence  by  plaln- 
tilTs,  when  considered  In  Its  entirety,  im- 
ports that  they  were  acting  as  the  agf>ntfl 
of  plaintiffs  In  making  sales  of  engines 
and  boilers.  It  speakR  of  other  salen  al- 
ready made;  the  probable  delay  In  col- 
lection of  the  purchase  money;  that 
plaintiffs,  if  they  wish,  can  draw  on  thein 
for  five  or  six  hundred  dollars,  and  they 
would  protect  their  draft,  and  remit  the 
balance  as  soon  as  possible,  expressing  the 
hope  to  close  other  sales  for  plaintiffs; 
and  closing  by  soylng:  "We  have  to 
meet  the  strongest  competition  from 
other  builders,  but  will  never  make  a  sale, 
or  advise  you  to  make  a  shipment,  unless 
we  are  satisfied  the  buyer  will  pay  as  he 
promises. "  Un  the  evidence,  without  con- 
sidering that  excluded  by  the  court,  plain- 
tiffs have  railed  to  show  a  right  of  re- 
covery. The  Judgment  Is  reversed,  and 
Jadsm^t  rendered  for  defendant. 


CoHBR  et  a/.  T.  Rrid  et  al. 
{Supreme  Court  of  Alabama.   Jane  30, 18S1.) 

AtTACHIIBHT  FlBTNBRSHIP  —  INTBBVEN- 

TlOir  —  LUBIUTIES  OW  CLUMAVT  —  DSATB  OW 

Pahtxbe  PaNDiHa  Suit. 

Code  Ala.  1888,  S  9805.  provides  that  two 
or  tDore  persons  assooiated  as  partners,  transact- 
ing business  under  a  common  name,  may  be  sued 
by  Bucb  name,  and,  the  summons  being  served 
on  one  or  more  ot  anoti  purtners,  Uie  Jodgioent 


binds  the  "Jirtnt  property*'  of  all  the  partners  in 
the  same  manner  as  if  all  had  been  defendents, 
and  sued  upon  their  Joint  liability,  and  served 
with  prooesB.  Beotions  8012,  8018,  provide  that 
personal  property  on  whicb  an  attachment  haa 
been  levied,  if  claimed  by  any  one  not  a  party  to 
the  suit,  sball  be  delivered  to  such  claimant  on 
his  executing  a  bond,  etc.,  and  that  such  bond 
shall  beforfutedlt  claimant  foils  todeliv^  such 
property  to  the  sheriff  within  80  d^s  after  iadg- 
ment  against  blm.  Held,  tbat  wbere  an  attach- 
ment was  levied  upon  Uie  property  of  a  partner- 
ship, and  it  was  delivered  to  a  claimant,  not  a  par- 
ty to  the  sait,  who  failed  to  redetirer  same  with- 
in 30  days  after  lodgment  against  her,  the  fact  that 
one  of  the  partners,  against  whom  judgment  waa 
rendered  in  the  attachment  suit,  died  before  tbe 
rendition  thereof,  will  not  invalidate  the  same, 
and  will  not  be  a  ground  for  the  iaeoance  of  a 
writ  of  niperaedeoB  In  an  executiOB  npon  tha 
ttond  against  the  olalmant. 

Appeal  from  city  court  of  Annlston;  T. 
B.  Matthgwr,  ypecial  Judge. 

Petition  for  aupsrsedetiH  by  Louisa  Iletd 
and  other  against  Comer  St.  'frapp.  Code 
Ala.  188«,  §§  8012,  3013,  provide  that  per- 
sonal property,  on  which  an  attachment 
has  been  levied.  If  claimed  by  any  one  not 
a  party  to  the  suit,  shall  be  dellTeratl  to 
such  claimant  on  his  executing  a  bond, 
etc. ;  and  that  such  bonil  shall  be  forfeited 
if  claimant  falls  to  deliver  such  pniperty 
to  the  sheriff  within  3*1  days  alter  judpf- 
ment  against  him.  Defendants*  demurrer 
was  overruled,  and  they  appeal. 
versed. 

Black  well  A-  Kettbjor  appellants.  Gor* 
doa  McDonaJd,  for  appellees.  , 

Stonk,  C.  J.  It  Is  certulnly  true,  as  a 
general  proposition,  that  the  death  uf  une 
partner  Ipso  facto  dissolves  tbe  partner- 
ship. Espy  V.  Comer,  7S  Ala.  501;  Davis 
V.  Sowell.  77  Ala.  202;  Llndl.  Partn.  i>»3. 
The  present  suit  was  instituted  by  Comer 
ft  Trapp  against  a  partnership  known  as 
N.  U.  Keld  ft  Co.  The  partnership  was 
composed  of  two  members,  but  their 
names  were  not  shown  lathe  proceedius^. 
The  suit  waa  against  the  firm  In  its  firm 
name,  under  section  2605  uf  the  Code  of 
188(t,  which  is  in  the  following  InnguaAo: 
"Two  or  more  persons  associated  to- 
gether as  partners  In  any  business  i>r  pur- 
suit, who  transact  business  under  a  cum- 
mon  name,  whether  It  ccmiprises  rlie 
names  of  such  persons  ornot,  may  Ite  sued 
by  their  common  name,  and,theBummuns 
in  such  case  being  served  on  one  or  more 
of  the  associates,  the  judgment  In  the  ac- 
tion binds  the  Joint  property  of  all  the  as- 
sociates In  the  same  manner  as  if  all  had 
l»een  named  defendants,  bad  been  nurd 
upon  their  Joint  liability,  and  served  with 
process."  The  Hult  In  ihiH  case  was  Ci»m> 
menced  by  original  attacbmertt,  which 
was  levied  on  merchandise  alleged  to  be 
the  property  of  tlie  said  firm  of  N.  H.  Reid 
&  Co.  Louisa  Reid  Interposed  a  statutory 
claim  to  the  property  undftr  sections  30'>4- 
SOI2of  the  Code  of  1886.  A  trial  of  the 
right  of  proiwrty  was  had,  and  It  was  ad- 
Judged  to  be  subject  to  tbe  attachmeot. 
The  attachment  suit  ot  Comer  &  Trapp  v. 
N.  H.  Reid  &  Co.  was  not  defended,  and 
plaintiffs  recovered  a  Judgment  for  the 
amount  of  their  claim.  No  suggestion  of 
the  death  of  either  of  the  defendants  ap- 
pears to  bare  bew  made,  bqt  the  petition 
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loTBupwaedMSATvnthKt  before Jadgmeot 
James  T.  Brtd,  one  of  the  member*  uf  the 
mercantile  partnerahlp  of  N.  H.  Reld  ft 
Co.,  hart  died.  The  Jndsment  entry  af- 
firms ae  follows:  "Come  the  plaintiffs  hy 
attftrneye,  and  the  delendante  by  N.  H. 
Reid.  one  of  the  Qrm  of  N.  U.  Reid  A:  Co. ; 
*  *  *  and  the  cause  belns  submitted  to 
the  court  without  tlie  Intervention  of  a 
Jury,  and  the  court  havintc  heard  the  evi- 
dence, and  defendants  saylnK  nothing  in 
bar  to  preclude  the  pluliitirfs*  ri{i?ht  of  re- 
covery, It  is  considered  by  the  court  that 
the  plaintiffs  *  •  •  have  and  recover 
of  the  defendants  the  sum  o7, "  etc.  Exe- 
cution heing  issued  on  this  Judfcment, 
LoulHa  Reld,  the  (!latmant,falled  todellver 
to  the  sheriff  the  merchandise  attached 
within  80  days,  and  he  thereupon  returned 
the  clalra-bond  forfeited.  Another  Hxecn- 
tlon  was  then  issued  against  the  claimant 
and  lier  sureties  on  the  claim-bond,  where- 
upon the  present  Bupersedefta  proceedlnjirs 
were  Instituted.  Code.  §  3008.  The  con* 
tentiun  of  petitioners,  Louisa  Reld  and 
her  sureties.  Is  that  the  death  of  one  of  the 
partners  pot  an  end  to  the  partnership  by 
diHSoiving  It;  that  the  Judgment  rendered 
afterwards  Bgalnst  the  flrin  was  void; 
and  that  the  return  of  forfeiture  on  the 
claiin-liond,  and  issue  of  execution  upon 
Hiicb  return,  were  without  authority  of 
law.  On  these  srounds  petitioners  rest 
their  rlfEht  to  have  the  execution  Quashed. 
Oar  statute  (Code,  §2605)  Is  a  very  pecul- 
iar one.  While  it  requires  process  to  be 
servtul  on  one  of  the  defendants,  yet  no 
penional  ]ndfi;ment  Is  rendered  asalast  the 
individuals  coniposinc:  the  partnership; 
nor  can  the  property  or  effects  of  the  In- 
dividual members  composing  the  Arm  be 
reached  by  execution  or  an3'  other  process 
ened  outforthecollectlou  ofsDchJudgrment. 
Only  the  partnership  effects  can  be 
reached  or  subjected  by  Jinch  suit.  These 
are  much  more  the  properties  of  a  prctceed- 
Ing  Jn  rem  than  of  a  suit  In  personam. 
YarbrooKh  V.  Bush.  69  Ala.  170;  Watts  v. 
Rice,  75  Ma.  289;  Saw-MllI  Co.  v.  Smith, 
78  Ala.  108;  Haralson  v.  Campbell,  63  Ala. 
278;  McCoy  T.  Watson.  61  Ala.  466;  Wy- 
man  v.  Htewart.  42  Ala.  16S.  The  statute 
we  are  conslderfne  makes  no  provision 
for  a  revivor  In  the  event  one  of  the  part- 
ners dies,  and  it  would  be  strange  If  It  con- 
tained such  provision.  A  revivor  wnuld 
ciiaii>;c  the  whole  nature  of  the  suit,  and 
transform  it  from  a  proceeding  solely 
afcainst  partnership  effects  into  apersonal 
action  and  personal  Judgment  against  the 
BurvlTlng  partners.  Individually  as  well  as 
collectively.  We  thus  encounter  this  al- 
ternative: When  suit  has  been  InHtltuted 
af^ainsT  a  partnernhlp  In  Its  "cumraon 
name,"  and  one  of  the  partners  dies,  either 
the  suit  abates  altogether,  without  any 
posstblllty  of  placing  It  In  such  shape  as 
to  ohtaln  a  Judgment,  or  the  death  of  one 
of  the  partnmi  has  no  effect  In  Itfl  further 
prosecution.  The  latter  horn  of  thedllem- 
ma  Id  in  so  much  better  harmony  with 
conservative  and  sound  judicial  adminis- 
tration, accords  so  much  better  with  pre- 
sumed legislative  Intent,  that  we  do  not 
hesitate  to  adopt  it.  The  demurrer  to 
the  petition  for  aapersedata  ought  to  have 
been  atutalnnd.  Reversed  and  remanded. 


HaNNA.  €t  «/.  v.  INQRAU  et  »!. 

{Supreme  Coti/rt  of  Alabama.  June  96, 1891.) 

Action  oit  Notb-<Pabtibs  — Absionmbni  or  Izr- 
TBSEsT — Option  Contract. 

1.  Under  Code  Ala.  1886,  provIdlnKthat 
actions  on  notes  must  bo  proaecutea  In  tbe  name 
of  the  party  really  interested,  the  defense  to  an 
action  on  a  note  by  the  payees  named  therein,  that 
one  of  tbem  has  assigned  his  interest,  can  Denuide 
available  only  by  fllin^  a  verified  plea  deoying 
his  interesL 

2.  Code  Ala.  1880.  S  ezoepU  from  the 
above  rale  actions  upon  notes  payable  at  a  bank, 
which  must  be  instituted  In  the  name  of  the  per- 
son having  tbe  legal  title,  field,  that  an  action 
on  such  note  was  properly  brought  in  the  name  of 
the  payees  thereof,  although  one  of  them  had  ss- 
algned  his  interest  therein. 

8.  The  sale  of  a  right  option  to  purchase 
certain  lands  at  stated  prices  is  a  valid  contract 

4.  Tbe  assignment  of  an  interest  in  aut-h  op 
tioQ  is  a  valid  coosideration  for  a  note;  and  a 
stipulation  that  the  payors  are  to  share  in  the 
profits  of  a  sale  of  land  or  of  the  option  does  not 
render  It  a  vragering  contract. 

&  Where,  in  said  action,  the  payors  put  in 
Isane  tbe  legality  of  tbe  contract  granting  an  op- 
tion, such  oontract  is  relevant,  and  admissible  tn 
evidence. 

6.  A  refusal  of  the  payees  to  acootmt  for  the 
profits  of  a  sale  of  flve-slzfhs  Interest  in  the  op- 
tioD,  does  not  consUtute  a  failure  of  considera- 
tion, though  it  may  be  a  proper  set-off. 

Appeal  from  city  court  of  Anniston ;  B. 
F.  Cassady,  Judge. 

Action  by  J.  B.  Ingram.  R,  M.  Ingram, 
and  J  J.  McPhei-son  against  W.  F.  Han- 
na  and  £.  H.  Hanna  upon  a  promisHory 
note.  Code  Ala.  1886,  §  2594. provides  that 
actions  on  promissory  uotesmustbe  pros- 
ecuted in  the  name  of  the  party  really  in- 
terested, except  that  actions  uponprumta- 
sory  notes  payable  at  a  bank  must  be  In- 
stituted In  the  name  of  the  person  having 
the  legal  title.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

E.  H.  Uuiina,  for  appellants.  GUdwt^ 
A  Johnston,  for  appellees. 

Clopton,  J.  There  is  no  error  In  tbe  re- 
fusal of  the  court  to  permit  defendants  to 
prove  that  McPherson,  one  of  the  plain* 
tiffs,  had  sold  his  Intei-est  in  the  note  sued 
on  before  the  suit  was  commenced.  His 
name  appearing  as  one  of  the  payees,  the 
defense  that  he  Is  not  the  party  real  inter- 
ested cannot  be  let  In  unless  there  Is  filed 
a  verified  plea  denying  his  interest  or 
ownership.  Insurance  Co.  v.  £gger,  67 
Ala.  134.  Besides,  the  note  Is  payable  ata 
bank,  and,  under  section  2u94  of  the  Code, 
an  action  thereon  must  be  Inatltuted  In 
thenameof  theirarsons  having  the  legal 
title.  In  November,  1870,  one  Drishell  sold 
to  the  payees  In  tbe  note.  In  couHideru  tlun 
of  $100,  the  right  and  option  to  purchase 
at  any  time  on  or  before  January  1, 1891, 
all  or  an.v  part  of  certain  described  lands, 
at  stated  prices,  and  on  specified  terms. 
This  was  a  valid  contract,  Irrevocable  by 
Driskell,  and.  unless  shown  to  be  other- 
wise objectionable,  the  proper  subject  of 
specific  |»erformance  in  a  court  of  equity. 
Wilks  V.  Railroad  Co.,  79  Ala.  180.  The 
consideration  of  thenote  sued  on  was  one- 
sixth  interest  In  this  op*^lon.  and  Is  sup- 
ported by  a  sufficient  consideration.  The 
agreement  beCwe«i  the  parties  was  that 
d^endants  were  to  share,  to  the  extmit 
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of  ttadr  Interait,  In  the  proflU.  ir  any,  ac- 
cralnf?  from  a  eale  nf  tlie  land  or  ot  the 
option  Itself;  and,  II  plulnHtfe  decided  to 
buy  the  land  to  hold,  defendants  were  not 
to  pay  any  more  money.  A  share  of  the 
protlta,  If  the  option  or  the  land  wae  sold, 
wastbe  legal  right  of  defendants,  without 
an  express  agreement  to  sacta  effect.  Incor- 
porating sncta  a  fltlpnlatlon  does  not  con- 
stitnteit  n  wagering  contract.  There  Is 
no  element  of  Illegality.  The  rernsal  to 
account  to  defendants  lor  the  profits  aris- 
ing from  a  sale  of  flve-alxths  Interest  In 
the  option  does  not  constitute  a  failure  of 
couHlderation,  though  It  may  be  the  prop- 
er subject  of  a  pica  of  set-off.  The  con- 
tract between  Drlskell  and  the  plaintiffs 
was  relevant,  and  admissible  under  the 
pleas  setting  up  Illegality  and  failure  ot 
consideration.  Affirmed. 


SuiTH  V.  State. 
{Supreme  Court  of  Alalnma.  Jime  99,1801.) 

WlTNBSSES — CREDIBILITT — ISSTBCCTIOXS. 

Wbereawltoess  testifies  that  she  haa  pre- 
viously made  atatementB  out  of  court  directly 
coiLtrary  to  her  evidence,  her  credibility  1b  for 
the  Jury ;  and  it  is  error  to  charge  that  her  testi- 
mony Is  unimpeacbed,  and  must  De  coasldered  sa 
any  other  ualmpeached  evideuce,  and  ounot  be 
capriciously  or  csuselassly  r^ected. 

Appeal  from  Wlleox  county  court;  J,  T. 

Beck,  Judge. 

Dun  Smith  was  Indicted,  tried,  and  con- 
victed for  living  tn  adultery  with  Murtha 
Uclntosh,  and  he  appeals.  Reversed. 

Huward  A  Jonea  and  E.  N.  Joaea,  tor 
appellant.  Wm.  h.  MArtla,  Atty.  Gen., 
for  the  Stato. 

IfcCLKLLAN.  J.  One  of  the  asnal  meth- 
ods  ot  Impeaching  a  witness  is  by  proof  ot 
statements  made  out  of  court  which  are 
Inconsiatent  with  the  testimony  given  at 
the  trial;  and  it  Is  a  matter  of  uo  conse- 
quence whether  such  statements  are 
proved  by  other  witnesses,  or  are  admit- 
ted to  have  tM>en  made  by  the  witness 
whose  testimony  is  sought  to  be  discred- 
ited by  them.  When  this  mode  of  discred- 
iting a  wttnessls  resorted  tfi.and  thefucts 
that  such  previous  Ciintradlctory  state- 
menta  have  been  made  Is  proved,  it  Is 
with  the  Jury  to  determine  what  weight 
they  will  accord  this  circunistniicp  In  con- 
sidering the  testimony  of  tlie  witness  as 
adduced  on  the  trial.  They  may,  not- 
withstanding this  InttrniHtlve  circum- 
stance, give  entire  crfdeiice  tti  such  testi- 
mony; or,  on  the  otiie.  hand,  it  Is  their 
rlRlit  to  reach  the  rondnslon  that  the 
«rt'(ilbillty  of  the  witnesH  is  destroyed  by 
rencuD  of  his  former  contradictory  state- 
ments. They  may  believe  him,  or  they 
may  conelnde  that  he  has  been  Impeached, 
in  the  case  at  bar,  Martha  Mcintosh,  har- 
infr  testified  to  certain  mnterlal  tacts  as  a 
witness  for  tlie  state,  ailitiltteO  on  cross- 
«xamlnatl(in  that  she  had  on  more  than 
on«  occasion  stated  precisely  the  reverse 
as  to  these  matters  to  the  defendant's  at- 
torneys. With  respect  to  her  testimony, 
tlius  infected  witli  Intirmattve  considera- 
tions, from  which  the  Jury  had  a  right* 
without  being  chargeable  with  capriclnus- 


neas,  to  conclude  that  she  was  swearing 
falsely,  and  stood  before  them  impeached, 
the  court  Instrncted  the  Jury  as  follows: 
"Martha  Mcintosh's  testimony  is  before 
you  unimpeacbed,  and  yon  must  look  at 
and  consider  her  testimony  as  you  would 
any  other  unimpeacbed  evidence,  and  as 
Jurors  yon  cannot  capriciously  or  cause- 
lessly reject  ber  evidence."  This  charge 
was  a  palpable  invasion  of  the  province 
of  the  jury,  and  a  manifest  determtuntlon 
by  the  court  of  a  matter  upon  which  the 
Jury  alone  was  authorised  to  pass.  The 
giving  ot  l^ls  charge  was  erroneous. 
Corley  v.  State,  28  Ala.  22;  Norrls  v. 
State,  87  Ala.  85,  6  South.  Kep.  371.  The 
Judgment  of  the  county  court  Is  reversed, 
and  tbeeanse  remanded. 


Ambt  v.  Botkr  et  ah  (No.  10,841.) 

{Supreme  Court  of  Louisiana.    Hay  18, 18SL 
4S  I>s.  Aim.) 

Rbtbocbbsion— RscoBDiyo — Vendob  am  Vb:«dsb 
— Eviction— Camaoss. 

1.  In  case  an  owner  of  real  estate,  title  to 
wbich  is  derived  by  inheritance,  is  reinstated  In 
possession  by  means  of  a  compromise  and  retro- 
cessiOD  OD  the  part  of  an  adverse  claimant,  and 
she  aubaeqiwntly  convey  It  to  anotber,  who  Is 
thereafter  evicted  by  tlie  instrumentality  of  a 
mortgage  consented  and  recorded  against  It  in 
the  mean  time,  and  wbich  is  made  effective  by 
reason  of  said  aclmowledgment  and  retrocession 
not  haviuK  been  recorded  as  a  conveyance,  held, 
that  tbe  rlftbt  of  action  of  tbe  beir  against  the 
party  retrocedlng  the  title,  for  the  repuBtlon  of 
losses  sustained  on  account  of  tbe  eviction  of  her 
vendee,  arises  as  soon  ashervendeereoovera  judg- 
ment against  ber  on  that  account. 

2.  The  petition  of  such  an  heir,  alleging  anch 
a  state  of  fatits,  discloses  a  cause  of  sctloa  as 
against  tbe  party  who  made  tbe  retrocession  of 
tbe  land ;  for,  notwithstanding  tbe  petitioner  was 
primarily  gallty  of  fault  in  not  properly  and  in 
time  having  tbe  retrocession  in  her  favor  re- 
corded, that  fault  in  no  way  contributed  to  the 
fault  of  tbe  defendant  In  fraudulentlv  and  sur- 
reptitiously recording  a  mortgage  against  it  in 
favor  of  anotber  and  third  person  five  years  sub- 
sequently. There  is  not  even  a  casual  connection 
between  these  acts  ot  neglect  and  wrong-doing. 

8.  Such  transferee  and  evicted  vendee  having 
Instituted  suit  against  his  vendor  for  the  conse- 
quences of  eviction,  and  she  having  called  in 
warranty  said  par^  retroceding  tbe  title  to  her, 
and  be,  on  his  own  exception,  having  been  dia- 
cbarged  on  tbe  ground  that  tbe  call  in  warranty 
was  Inadmissible,  held,  that  such  a  decree  as 
that,  sustaining  tbe  exception  of  no  cause  of  ac- 
tion, cannot  be  maintained  as  res  adjiidlcata  In 
socb  a  suit  as  that  above  indicated,  to  which  a 
like  plea  of  no  cause  of  action  is  urged. 

4.  The  action  inatitutea  by  the  neir,  in  such 
case,  is  one  sounding  in  damages  ex  delfcto,  as 
it  Is  for  the  recovery  of  damages  Inflicted  upon  ber 
by  tbe  means  and  an  the  result  of  the  illegal  and 
wrongful  acts  of  tbe  party  retroceding  tbe  prop- 
erty, In  recording  a  mortgage  on  tbe  properly 
which  oocasiuoed  her  vendee's  eviction.  <tna  was 
the  foundation  of  the  judgment  against  ber. 
tJucb  a  claim  only  confers  a  right  of  action  from 
the  date  of  the  judgment  flidng  the  amount  of 
her  vendee's  loss,  and  which  is  tne  measure  of 
her  damage. 

8.  A  retrocession  is  not  a  new  tltla  bat  it  is 
the  recognition  of  one  invvionsly  exisling  in  an- 
other. 

{Syiuanu  by  the  Court.) 

Appeal  from  district  court,  pariah  of 
Avoyelles;  A.  V,  Cuco,  Judge. 
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Tboipe  &  Pot0raaB,  tor  appdlants. 
Itioa  A  Laikigaet  tor  appdlee. 

Watkins.  J.    Plaintiff  clalnuB  95,000 
agalDBt  A.  L.  Boyer  as  daraagae  sustained 

at  hlB  hands  and  through  hts  illegal  aud 
tortious  actH  In  reference  to  a  tract  ot 
land  which  was  thesabjectof  a  protracted 
lltleatlon,  and  of  which  she  was  the  own- 
er, by  virtue  of  an  inheritance  from  her 
mother's  succession  lu  part,  and  from  a 
deceafied  brother  and  slater  In  part. 
Jacques  A.  Boyer,  brother  of  A.  li.,  aud 
one  Henry  Blelklewlos  were  made  parties 
defendant,  and  cited,  though  no  Judgment 
agutoBt  them  was  prayed  for.  The  Imme* 
diate  cause  of  plaiati&'s  suit  is  the  alleged 
rendition  of  a  flnaljudgment  against  her 
for  the  sum  of  $3,477.05  in  the  suit  entitled 
"Boyer  v.  Amet,"  41  La.  Ann. 721,6  South. 
Rep. 734;  and  that  that  saltand  Judgment 
were  the  saoceasors  and  supplemeutH  of 
the  preceding  salt,  entitled  "  Boyur  v.  Joff- 
rion,''40  La.  Ann.667,4-Sonth.Rep.872.  As 
this  claim  Is  the  soqaeiice  of  a  protracted 
litigation  In  which  the  plaintiff  (only  re- 
cently arrived  at  her  majority)  and  her 
two  uncles  (only  recently  discharged  from 
their  trusts,  of  the  tatorsbip  of  herself  and 
ber  brother  and  sister,  and  the  adminis- 
tration of  their  father's  and  mother's  es- 
tates) figured  as  parties  litigant,  in  sun- 
dry capacities,  the  correctness  of  its  al- 
lowance or  rejection  must  depend,  in  a 
great  measure,  upon  a  careful  statement 
of  the  fucts  and  allegations  pertlneut  to 
the  Issue  raised  thereon.  The  following  Is 
a  fairsynopsis  of  the  plaintiff's  claim,  vis. : 
(1)  That  Dpnn  the  death  of  ber  father  and 
mother  the  defendant  A.  L.  Boyer  became 
the  tutor  ot  ber  sister,  and  J.  A.  Boyer  be- 
came the  tutor  of  ber  brother  and  herself, 
and  the  administrator  of  tlieir  father's 
and  mother's  succession.  (2)  That  among 
the  properties  belonging  to  said  mother's 
estate  was  the  tract  of  land  which  serves 
as  tlie  fonndatlon  of  this  demand,  and  of 
which  said  tutors  caused  a  pretended  sale 
to  be  made  on  tbe  18th  of  May,  1878.  and 
thereat  same  was  adjudicated,  ostensibly, 
to  Henry  Blelklewiez,  as  a  party  Inter- 
posed to  accept  title  for  said  A.  L.  Boyer. 
(3)  That  said  sale  was  illegal,  null,  aad 
Void,  being  fraudulent  and  simulated, — a 
fraud  practiced  upon  the  minors,  whereby 
their  title  was  never  really  and  actually 
divested,  and  which  vested  no  title  In  the 
alleged  purchaser.  (4)  That,  after  her 
majority  and  marriage, she  instituted  suit 
against  both  of  said  tutors,  culling  upon 
them  for  accounts,  etc.;  and.  finally,  all 
tbe  matters  therein  Involved  were,  by  the 
mutnal  consent  of  all  parties,  anbmltted 
.  to  arbitration,  and  appropriate  articles 
ot  agreement  were  drawu  and  signed.  {5} 
That  one  of  the  questiona  which  was  set- 
tled and  determined  by  the  arbitration 
was  timt  A.  L.  Boyer  had  acqnlred  no 
title  to  the  land  Bpeclfled,  and  thot  the 
paper  title  he  held  was  a  nullity,  and  that 
the  land  was  ordered  to  be  returned  to 
the  heirs  of  her  mother,  Palmyre  B4>yer,ot 
whom  she  Is  thn  sole  surviving  heir;  her 
brother  and  sister  having  died,  mean- 
while. (6)  That,  In  pursuance  ot  the 
Hward  ot  the  amicable  compounder, plaln- 
lltt,  as  sole  heir  other  mother,  entered  In- 


to possession  of  said  property  In  1881,  and 
In  December,  1S86,  sold  It  to  J.  A.  Boyer, 
and  that  In  May,  1886,  the  defendant  A.  L. 
Boyer,  taking  advantage  ot  the  tact  of  his 
act  of  retrocession  to  her  not  having  been 
recorded  In  the  proper  conveyance  ofHce, 
consented  a  mortgage  upon  it  in  favor  of 
Jean  Artigues  for  f 1,500,  which  was  subse- 
quently foreclosed,  her  vendee  evicted,  and 
she,  by  a  final  Judgment,  sentenced  to 
make  restitution  to  him.  on  that  account, 
of  the  sum  of  ¥3,650.  i7)  That,  In  so  do- 
lag.  A.  L.  Boyer  han  knowingly  and  de- 
siguedly  perpetrated  a  fraud  upon  her, 
and  has  occasioned  her  the  damages 
claimed;  same  being  Che  amount  of  the 
Judgment  against  her,  attorney's  fees, 
anxiety  of  mind,  etc.  A  variety  of  excep- 
tions were  preliminarily  interposed  tu  be- 
half of  the  different  defendants,  and,  some 
of  them  having  been  overruled,  and  others 
referred  to  tbe  merits,  to  stand  as  a  part 
of  the  answer,  the  answer  was  filed.  It  Is 
a  general  denial,  coupled  with  the  follow* 
Ing  special  delensps,  viz. :  (1 )  That  the  al- 
lied sale  of  tbe  18th  of  May,  1878,  to  Biel- 
kiewiez  was  duly  advised  by  a  family 
meeting  duty  convoked;  and  that  he  pur- 
chased from  the  latter  in  good  faith  for 
fl,550.  and  never  thereafter  conveyed  or 
transferred  said  land  to  plaintiff,  but  ex- 
pressed a  willingness  to  convey  same  to 
her  upon  the  condition  that  she  would 
make  restitution  to  him  of  this  snm.  (2) 
That  the  plaintiff,  as  heir  to  ber  mother's 
estate,  received  said  snm,  thus  realized  for 
said  property,  and  Is  thereby  estopped 
from  now  asserting  the  nullity  ot  the  sale. 
(8)  That  it  Is  not  cumpeteut  for  plaintiff 
to  claim  said  lands. or  any  rlghts.as  own- 
er thereof,  without  first  paying  or  ten- 
dering to  the  defendaut  the  price  claimed 
and  received  by  her.  (4)  That,  In  the 
event  the  court  declares  said  sale  to  be  a 
nullity,  he  pleads  and  claims  in  reconven- 
tion. In  the  alternative,  the  sum  of  f  1,30.^. 
(6)  That  pluintlirjn  suit  No.  7,794.  having 
Judicially  averred  and  declared  that  she 
had  derived  ssld  land  from  him.  such 
pleading  estops  her  from  averring  that  he 
never  acqulrad  It  at  all,  or  that  the  dam- 
ages she  claims  resulted  from  him  having 
wrongfully  pretended  to  sell  property 
which  he  did  not  own.  The  Judgment  uf 
the  diHtrlut  court  weut  In  plaintlFf's  favor 
for  $3,200,  and  rejected  the  defendan  t*a  re- 
conventional  demand,  and  be  has  ap- 
pealed. In  this  court  the  appellee  made 
answer  to  the  appeal,  and  requested  that 
the  Judgment  be  Increased  to  9i3.000,  as 
originally  claimed  in  lier  petition. 

As  tbe  parties  litigant  have  been  before 
this  court  In  two  preceding  case<i,  a  refer- 
eure  to  them,  and  the  points  decided  there- 
in, will  simplify  the  questions  at  iHSueln 
thepreKent  case.  In  Boyer  v.  Joffrion.  40 
La.  Ann.  657,  4  South.  Rep.  872,  the  plain- 
tlff.clalmiuK  owneriihlpof  the  landlnqucs- 
tioii  by  virtue  of  a  duly-recorded  title  from 
Volcy  Amet.  enjoined  the  toreclosure  of 
the  mortgage  wliich  was  consented  there- 
on In  favor  ot  Artlgaes.and  called  his  ven- 
dor in  warranty.  She,  In  turn,  cited  A. 
L.  Boyer  In  wa  rranty ;  but.  on  exceptlonp, 
thedemanris  in  warranty  were  dlumlseed, 
and  the  case  went  to  ludgment  upon  the 
Issues  remaining  In  the  case;  tbe  court  de> 
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ddlng  tbat  the  mortgage  was  enforceable, 
becaase  the  pobllc  records  disclosed  title 
in  the  mortgagurat  thedate  of  the  inserlp- 
tlou  of  the  mortgage  on  May  39, 1880.  The 
court  held  that,  while  It  was  true  that  A. 
L.  Boyer  was  a  party  to  the  controversy 
In  which  the  validity  of  the  adjudication 
uf  the  property  to  Bielklewlei  was  In- 
Tolved,  tbat  the  finding  til  the  arbitrator 
annulling  said  adludleatfon,  and  the  Judg- 
ment of  the  court  humologatlng  same, 
were  bludlng  on  him:  that  this  occurred 
in  1883,  prior  to  the  conveyance  to  J.  A. 
Boyer  by  Volcy  Amet,  which  was  duly  re- 
corded on  the  day  of  salp,  more  than  two 
years  antecedent  to  the  execution  and  reg- 
istry of  the  Artigues  mortgage,— yet  all 
of  these  occurrences  did  not  In  any  way 
affect  Bald  mortgagee,  because  "  the  finding 
of  the  arbitrator  and  the  judgment  an- 
nulling the  adjudication,  divesting  A.  L, 
Boyer  of  title  to  the  property,  had  not 
been  recorded  previous  to  the  granting  of 
the  mortgage."  But  while  thus  bolding 
with  respect  to  Artlgues,  and  dissolving 
the  Injunction  of  J.  A.  Boyer.  yet  It  con- 
clusively appears  that,  in  so  far  as  Volcy 
Amet  and  A.  L,  Bt>yer  were  concerned, 
the  annulment  of  said  probate  andadjudl- 
catlun  to  Bleliclewtex,  his  conveyance  to 
A.  L.  Boyer,  and  his  retn)ceBslon  of  the 
property  were  facta  accomplished  and 
completed  inter  aeae.  The  property  hav- 
ing been  sent  to  sale  nnderArtlgues*  mort- 
gage, it  was  adjudicated  to  J.  A.  Buyer 
for  the  price  of  91,800  In  cash.  He  there- 
upon Instituted  the  suit  of  Buyer  v.  Amet, 
41  L.a.  Ann.  721,  6  Honth.  Hep.  734,  for  the 
recovery  of  the  original  price  he  had  paid 
the  defendant  for  the  property,  vl«.,  $3,- 
200,  and  the  costs  and  other  expenses  of 
the  Injunction  suit.  In  the  reparation  uf 
the  losses  he  had  snsuilned  In  consequence 
of  his  eviction  from  the  property.  In 
That  case  the  court  was  ::aLled  upon  to 
review  this  entire  litigation,  and  In  the 
course  of  Its  opinion  It  expressed  the  fol- 
lowing views  in  reference  to  A.  L.  Boyer's 
claim  of  title,  and  the  arbitrator's  award, 
viz.:  "Now,  It  appears  tbat  the  validity 
of  A.  L.  Buyer's  purchase  of  the  tract  of 
land  in  question  had  also  been  luvulved, 
and  that,  as  part  of  the  adjustment  of  the 
differences  then  existing  between  the  par- 
ties. Boyer  acknowledged  the  nullity  of 
bis  purchase,  and  agreed  to  retrocede  the 
pniperty  thus  acquired  by  him  to  the  heirs 
of  the  succession.  To  that  effect  the  act  of 
Bubnrisslon  contained  the  following  decla- 
ration or  article,  viz. :  'That  A.  L.  Boyer 
returns  to  the  said  heirs  the  land  *  *  • 
bought  by  him  In  1878,  and  that  said  sale 
to  him  1b  hereby  annulled,  reserving  to 
said  A.  L.  Buyer  all  rights  he  had  or  may 
have  had  at  the  time  of  the  sale  of  said 
land.'"  Kefereiice  Is  made  by  the  court  to 
the  fact  that,  by  reason  of  the  death  of 
her  brother  and  sister,  Volcy  Amet  became 
the  Bule  hoir  to  the  estate  of  her  mother, 
Palinyre  Boyer;  and  it  theu  stated  that 
"  the  article  in  which  A.  h.  Boyer  acknowl- 
edged the  nullity  of  his  title  was  not  a 
matter  between  himself  and  the  succes- 
sion, or  its  administrator,  but  It  grew  out 
of  an  agreement  between  himself  and  the 
belra  directly.  In  a  litigation  instituted  by 
tfaedetendant  himself.  •  •  •  The  retro- 


cession •  >  •  was  not  to  the  succes- 
sion, or  [to]  its  representatives,  but  it  was 
made  to  the  heirs  themselves,  who  were, 
thereunder,  placed  In  possession  without 
the  intervention  or  assistance  of  the  ad- 
ministrator." It  thus  appears  that  the 
parties  to  tfals  litigation  have  been  before 
this  court  In  the  cases  cited,  and,  in  differ- 
ent capacities,  have  either  litigated  or  at- 
tempted to  litigate  all  of  the  issues  apper- 
taining to  the  land  In  question ;  and  that 
the  practical  result  of  the  litigation,  as  It 
existed  when  this  suit  was  filed,  on  June 
12, 189u,  was  that  the  land,  of  which  the 
plaintiff  was  owner  by  inheritance,  and  of 
which  the  defendant  A.  L.  Boyer  had 
been  apparently  invested  with  the  iatlieia 
of  ownership,  hod  been  by  blm  retroceded 
to  her;  it  had  been  conveyed  to  J.  A.  Buy- 
er by  recorded  title;  the  same  had  been 
mortgaged  by  A.L.  Boyer  to  Jean  Artlgues 
and  by  him  sent  to  sale:  and  the  evicted 
purchaser  had  obtained  Judgment  against 
hie  vendor  for  the  loases  he  had  sustained 
in  consequence  of  the  evlctloD.  Ic  further 
appears  (this  result  having  been  ascer- 
tained) that  there  is  but  one  qiimtlon  for 
solution,  and  that  Is  the  consequences  of  A. 
L.  Buyer's  alleged  Illegal  acts,  and  plain- 
tiff's right  of  action  against  htm  for  their 
recovery.  It  Iii  from  this  stand-point  that 
wo  must  view  the  plaintiff's  case,  and  the 
defendants' exceptions  and  defenses;  and  it 
was  for  thiB  reason  that  tbe  argoment  of 
the  exceptions  was  postponed.  We  will 
now  take  them  up  and  di^ioae  of  them  In 
their  order. 

1.  The  fln*t  exception  that  occurs  In  tbe 
regular  course  of  proceedings  is  that  plain- 
tiff had  paid  nothing  on  the  Judgment  uf 
J.  A.  Boyer  against  her  at  the  time  of  In- 
Btltnting  this  salt,  and  hence  her  action  to 
premature.  Tbe  fact  allied  Is  conceded 
by  the  plaintiff,  but  she  denies  the  correct- 
ness oi  the  defendants'  conclusion  there* 
from.  The  contention  of  defendants'  conn* 
Bel  Is  that  plaintiff's  right  of  recovery 
could  arise  only  from  the  fact  of  her  hav- 
ing made  payment,  and  not  from  a  simple 
Judicial  condemnation  to  make  payment; 
that  her  right,  if  any.  Is  to  be  Indemnified 
for  actual  loss  suffered;  and  that  she  has- 
no  right  of  action  for  future  damage. 
This  is  a  mistaken  premise  from  which  to 
view  the  plaintiff's  case.  This  Is  a  suit 
against  A.  L.  Boyer  for  damages  Inflicted 
upon  her  by  bis  "Illegal,  wrongful,  and 
tortious  acts,"  In  perpetrating  a  fraud 
upon  her  in  the  manner  and  under  therlr- 
cumstancps  detailed  in  her  petition,  it  la 
nowhere  alleged,  and  it  nowhere  appears 
In  the  record,  that  there  were  any  con- 
tractual relatiuns  between  A.  L.  Boyer 
and  J.  A.  Buyer  in  respect  tu  tbe  land  In 
guestluu.  It  was,  primarily,  property  of 
the  BDcceHSiun  of  Palmyra  Amet.  mother 
uf  plnin  tiff,  and  was  adjudicated  to  Blel- 
kiewiex,and  by  him  conveyed  toA.I«.Boy-' 
er,  who  was,  at  the  time,  both  adminis- 
trator of  Palmyra  Amet's  succesfiion  and 
tutor  uf  plaintiff.  In  an  arbitratiun  and 
settlement  between  A.  L.  Boyer  and  the 
plaintiff,  the  former  acknowledged  the 
nullity  of  his  all^d  purchase,  and  con- 
sented tu  and  did  make  a  retrocession  ut 
the  property  tu  tbe  hf4ra  of  Palmyra 
Amet,  and  th^  went  Into  possaeadun. 
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Tberealter,  Volcy  Amet.  aa  sola  heir,  cc^o- 
▼eyed  to  J,  A.  Buyer;  and  subsequently  A. 
Ii.  Boyer  executed  a  lUortsaKe  tliereon 
in  favor  ol  ArtlKues.  whlcb  Bent  It  to 
aale.  This  seliure  and  sale  were  unsiicceHS- 
fully  resisted  on  tbc  part  of  J.  A.  Boyer, 
and,  upon  his  InlnnctUm  being  dissolved, 
he  saed  the  plaintiff,  and  recovered  a  Juds- 
ment,  as  stated.  From  this  Btatement  it 
la  clear  that  plalntlR'a  demand  fur  dam- 
ages  Is  not  an  Incident  of  the  sale  she 
made  to  J.  A.  Boyer,  but  the  result  of 
the  lllefcal  acta  of  A.  L>  Boyer  In  ennbllnff 
Artigues  to  divest  J.  A.  Boyer's  title,  and 
to  evict  him  thereof.  That  the  Judff- 
nicnt  of  the  court,  fixing  definitely  the 
amount  of  J.  A.  Boyer's  Ioms  on  that  ac- 
count, and  adjudging  her  to  pay  the  same 
can  be  referred  to  In  this  ease  for  tlie  sole 
purpose  of  determining  Ibe  quantum, 
quoad  this  Item.  Whether  plaintiff  has 
made  payment  or  not  is  matter  ol  no  con- 
seiiuence,  so  far  as  A.  !•.  Boyer  Is  con- 
cerned. The  plaintiff's  %'endee  was  evict- 
ed from  the  land  through  the  instrumen- 
tality of  a  mortgtitce  he  consented  on  the 
proi>erty,  and  on  that  account  Judgment 
was  entered  up  against  her.  These  are 
the  only  facts  with  wlilcb  A.  L.  Boyer  Is 
concenied.  This  Is  made  evident,  If  the 
prupoHlt!on  were  not  ftelf-evl<ient  on  Its 
face,  from  the  fact  that  plaintlK  made  an 
effort  to  have  A.  L.  Boyer  renpund  In 
warranty  in  two  suits  above  referred  to, 
but  same  proved  unHvalllng.  Up  was  not 
liable  in  warranty,  fur  the  simple  reason 
that  he  was  nut  u  vendor  of  plaintiff,  he 
having  merely  retroceded  to  her  a  title  ot 
which  she  had  been  Illegally  dispossessed. 
This  exception  was  properly  overruled. 

2  <l.  A.  Boyor  and  Henry  Bielkiewlex 
excppterl  that  the  petition  stated  no  cause 
of  action  as  tn  them.  There  is  no  prayer 
tor  Judgment  agalnHt  them.  They  were 
merely  Joined  as  nominal,  though  necessa- 
ry, defendanta,  and  were  In  ail  likelihood 
cited  for  the  sole  purpose  of  asslKtlng  the 
plaintiff  In  obtaining  the  relief  she  prayed 
fur  against  A.  L.  Buyer,  principal  delend- 
ant;  they  having  been  recipients  of  titles 
to  property  of  Paimyre  Amet's  Huccession 
Intermediately,  t>ut  at  present  without  In- 
terest therein.  Thlaexceptton  waacorrect- 
ly  overruled. 

3.  In  the  next  place,  the  defendant  filed 
pl4>aB  of  T&satJJmiciattt  and  no  cause  of  ac- 
tion, and  same  w*ere,  over  his  objection 
and  exception,  referred  to  the  merits,  to 
stand  as  part  of  the  answer:  but  on  final 
trial  both  pleas  were  overruled  by  the 
Judge  u  qua.  We  areof  opinion— and  have 
80  ruled  frequently,  and  recently— that 
these  pleas  should  have  been  tried  and 
disposed  of  by  the  district  Judge  in  Hiuine, 
and  he  en-e<l  In  declining  to  do  so;  and. 

f>rcM'eeding  to  deal  therewith  as  he  should 
lave  done,  we  will  invert  the  order  of  de- 
fendant's counsel's  argument,  and  discusR 
the  plea  of  no  cause  of  action  first.  We 
are  clearly  of  the  oplni<iu  that  a  cause  of 
action  Is  stated.  In  view  of  tbe  tacts 
which  are  recited  In  tbe  beslnnlng  of  this 
opinion:  but  to  put  the  matter  beyond 
qneHtlon  we  make  the  following  quotn- 
tlons  from  plal:i tiff's  petition, — theground 
on  which  counsel  seek  to  uustain  their 
exception  being  that  tbe  probate  aaleol 
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the  land  In  qneetlon  was,  at  most,  only 
relativdy  null,  and  A.  L.  Boyer's  reti-o- 
ceeslon  thereof  was  only  a  promise  ntsale, 
—vis.:  "Petitioner  represents  that  there 
were  no  debts  against  said  minors  which 
called  for  a  aale  otthelrproperty,and  that 
said  order  was  Improvldeutly  granted  by 
the  V4)urt,  and  fraudulently  obtained  by 
the  tutors.  Tbe  said  property  was  sold 
on  the  IHth  of  May,  1878,  and  apparently 
adjudicated  to  Henry  Bielklewles,  who 
Immediately  thereafter,  on  the  same  day, 
transferred  said  property  to  Alonzo  L. 
Boyer,  tutor  ot  Laure  Amet,  and  one  of 
the  auctioneers  who  made  the  sale.  Peti- 
tioner represents  thatsald  Bielkiewlex  was 
not  a  purchaser  in  good  faith,  but  was  an 
Interposed  person,  acting  for  and  In  be- 
half of  Alimso  L,  Buyer,  tutor.  •  •  • 
The  said  sale  was  illegal,  null,  and  void, 
for  the  reason  that  tutors  themselves  be- 
came the  purchasers  of  all  the  property, 
etc.,  *  *  *  and  said  sale  was  simulated, 
and  a  fraud  perpetrated  upon  the  minors 
by  their  tutors.  For  the  reasons  above 
set  forth,  petitioner  represents  that  the 
heirs  of  Palm.vre  Buyer  were  never  di- 
vested ol  their  title  tu  the  land  above  de- 
scrloed;  that  Alonio  L.  Boyer  never  ac- 
quired a  title  thereto;  and  that,  as  be- 
twe(>n  him  and  the  heirs  of  Paimyre  Boy- 
er, the  ownership  of  said  land  remained  in 
them."  Subsequent  lltlgution,  and  the 
Bubraisslou  thereof  to  an  arbitration,  la 
then  recited,  and  petitioner  tbon  con- 
cludes thus:  **But  one  of  tbe  points  ol 
this  agreement,  which  was  fully  settled 
and  determined  by  the  arbitrators  and  by 
the  parties  themselves,  was  that  the  sale 
by  which  Alonso  L.  Buyer  had  acquired 
apapertltle  to  the  land  which  belonged  to 
the  successlun  ol  Paimyre  Boyer.  de- 
scribed above,  was  a  nullity,  and  that 
*  *  *  [same]  belonged  to  the  heirs  of 
Paimyre  Buyer."  On  full  proof  ot  these 
averments  being  made,  it  Is  manlfeat  that 
the  act  of  A.  L.  Boyer  in  placing  a  mort- 
gage on  the  property,  as  stated,  was  a 
fraud  on  the  plaintiff's  rights,  and  done 
with  full  knowledge  on  his  part.  It  Is 
manifest  that  he  did  not  occupy  tlie  pusl- 
tlnn  of  a  poBsessor  of  a  titje  which  was 
only  relatively  null,  and  for  the  revoca- 
tion ot  wlilch  an  additional  decree  was 
necessary,  in  order  that  plaintiff  could 
reach  blm,  and  make  him  respond  (or  the 
consequences  of  bis  Illegal  act.  On  the 
averments  of  plaintiff's  petition,  the  de- 
fendant never  had  any  title  to  the  land, 
and  he  occupies  the  position  of  one  who 
mortgaged  a  piece  of  property  he  never 
owned.  It  la  ot  no  Cfmseqnence  to  the 
defendant  that  plaintiff's  title  had  never 
been  recorded.  He  knew  that  the  prop- 
erty was  hers,  and  that  be  had  no  rlghc 
to  put  an  incumbrance  upon  It.  That 
plaintiff  (lid  not  record  her  title,  BO  that  tha 
dlvcHtiture  of  defendant's  title  might  have 
appeared,  was  neglfict,  may  be  conceded; 
but  it  In  nu  wise  contributed  to  the  act 
ot  the  defendant.  It  is  likewise  of  no  con* 
sequence  that  It  la  alleged,  and  also  afact. 
that  at  the  time  of  tbe  regiHtry  of  defend- 
anfti  mortgage  the  plaintiff  bad  parted 
with  title.  The  property,  in  the  pusBee- 
sion  of  her  vendee,  was  nffectetl  by  it. 
He  was  evicted  thereby,  and  baa  lOb- 
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tained  Jndgrment  aKslnat  her  In  conae- 
fiaence  thereof.  All  of  theee  facts  are  al- 
leged,  and  sncb  alleffatloDB  state  a  caose 
of  action. 

4.  We  will  next  consider  the  defendant's 
plea  of  rea  adjudicata,  which  is  based  up- 
on a  rulinK  of  the  district  Judgreln  nastalo- 
ints  an  exception  of  no  cause  of  action, 
which  was  tendered  by  A.  L.  Boyer,  as  de- 
fendant cit»d  In  warranty,  In  the  suit  uf 
Boyer  v.  Amet,  41  La.  Ann.  721,6  South. 
Bep.  7S4.  Ttuppears  that;  in  thatsult— the 
one  In  which  Jadgment  was  rendered 
against  the  plaintiff— Volcy  Amet  set  out 
In  her  answer  a  Tnll  and  detailed  state- 
ment of  the  tacts,  as  elTen  in  substance 
by  tbe  conrt,  and  called  A.  L.  Boyer  In 
warranty  to  defend  tbe  suit,  and  respond 
to  unch  judgment  as  might  be  rendered 
against  her  therein.  To  this  call  In  war- 
ranty A.  L.  Boyer  excepted  that  the  de- 
fendant Volcy  Amet  was  not  entitled  to 
call  him  in  warranty  in  the  aforesaid  ac- 
tion, and  in  this  respect  her  answer  dis- 
closed DO  cause  of  action.  Ou  these  excep- 
tions the  district  JndKe  ruled  us  follows, 
rls.:  "This  cause  coming  on  to  be  beard 
upon  exception  of  no  cause  of  action,  filed 
ou  behalf  of  A.  L.  Boyer,  called  In  warran- 
ty in  the  answer  of  defendant  Volcy  Amet, 
filed  in  tiie  above  numbered  and  entitled 
cause,  and  the  law  and  the  evidence  being 
In  favor  of  said  exception,  It  Is,  by  reason 
of  all  tlietoregoing,  ordered,  adjudged,  and 
decreed  that  there  he  judgment  upon  said 
exception  in  favor  of  the  said  A.  L.  Boyer, 
called  In  warranty  as  aforesaid,  dismiss- 
ing the  said  call  in  warranty,  and  against 
the  said  Volcy  Amet.  wife  of  Toble  Iiau- 
garre,  with  costs,  reserving  to  said  Volcy 
Amet,  defendant,  any  right  of  action  she 
maybave  against  the  said  A.  L.  Boyer." 
To  sDstain  the  plea  of  re£  actfutfieara  on 
the  ruling  above  quoted,  the  defendant 
must  make  It  appear  afilrmatively  and 
clearly  that  the  cause  of  action  is  tbe  same 
In  both  cases;  for  the  Code  provides  that 
"the  authority  of  the  thing  adjudged  takes 
place  only  with  respect  to  what  was  the 
object  of  the  Judgment.  Tbe  thing  de- 
manded must  be  the  same;  the  demand 
must  be  founded  on  the  same  catise  of 
action;  the  demand  must  be  between  the 
same  parties,  and  formed  by  them  against 
each  other  in  the  same  quality."  Rev. 
Civil  Code  art.  2286,  This  simple  precept 
of  tbe  Code  has  been  repeatedly  defined 
and  interpreted,  without  much  force  or 
perspicuity  being  given  to  It.  Morton  v. 
Packwood,  8  La.  Ann.  174;  Patterson  v. 
Bonner,  14  La.  233;  Johnson  v.Welb,8La. 
Ann.  126;  Shaffer  v.  Scuddy,  14  La.  Ann. 
5S2;  Florence  V.  Wilcox, 14  La.  58;  Assncl- 
ntton  V.  Mason,  28  La.  Ann.  619;  Trescott 
V.  Lewis,  12  La.  Ann  108.  But  the  distinc- 
tion between  the  cause  of  action  set  out  In 
the  answer  referred  to,  and  the  one  set 
out  In  the  plaintiff's  petition.  Is  so  clear 
and  well  defined  as  to  require  no  extended 
argument.  The  call  In  warranty  was 
predicated  upon  a  suit  against  the  defend- 
ant Volcy  Amet  on  a  breach  of  her  con- 
tract of  warranty  in  an  act  of  sale,  wiille 
the  suit  of  the  plaintiff  Volcy  Amet  Is  one 
sounding  In  damages  vx  delicto.  The 
very  reason  tbat  tbe  exception  in  thatnult 
vrevalled  in  the  one  wtir  tbe  one  tendered 


in  this  case  shontd  not.  The  fact  tbat  tbe 
Judge,  in  sustaining  the  exception  of  A.  L. 
Boyer  In  tbat  suit,  fully  reserved  tbe  rights 
of  Voloy  Amet,  would  indicate  that  this 
was  tbe  view  be  eutertained  of  It.  In  or- 
der to  constitute  a  decree  of  court  reaja- 
dicatH,  three  things  must  concuriu respect 
to  tbe  object  of  tbe  anlt  orthecaoaetrf 
action,  vli.:  (1)  The  thing  demanded 
must  be  tbe  same;  (2)  the  demand  must 
be  founded  on  the  same  cause  of  action; 
(3)  tbe  demand  must  beformed  by  the  par- 
ties "against  each  other,  iu  the  same  ca- 
pacity. "  In  the  suit  of  Boyer  v.  Amet  the 
demand  to  which  tbe  defendant  Amet 
sought,  by  her  answer,  to  make  A.  L. 
Boyer  a  party,  was  not  a  demand  made 
against  him  in  the  same  capacity  as  that 
to  which  he  is  made  a  party  in  this  suit. 
This  is  evident.  Hence  tbe  plea  must  fail 
the  defendant,  because  It  Is  wanting  in  its 
most  vital  and  essential  element;  tbat  is, 
sameness  of  capacity  of  the  litigants. 

5.  Tbe  next  excep  tlon  Is  a  plea  of  tbe  pre- 
scription of  one  year  against  this  suit,  as 
an  action  for  damages  ex  delicto.  From 
what  has  already  l>een  premised  In  the 
way  of  statement  and  argument.  It  must 
be  apparent  that  we  have  viewed  It,  and 
now  view  it,  as  an  action  ex  delicto.  We 
think  that  tbe  quotations  from  the  peti- 
tion already  made,  clearly  define  It  to  be 
such  an  action.  The  causeof  action  is  dis- 
tinctly founded  upcm  tbe  faolts,  tbe  illegal 
acts,  and  alleged  wroug-dolngs  of  A.  Lh 
Boyer.  These  are  the  essential  Indlcea  of 
an  action  ex  delicto.  City  of  New  Orleans 
V.  Bank,  81  Ln .  Ann.  566 ;  Knoop  v.  Blaffer. 
39  La.  Ann.  28,  6  South.  Bep.  9.  The  only 
question  for  determination,  in  orderto  de- 
cide whether  tbe  plea  Is  good,  is  one  of 
fact,  and  tbat  Is,  at  what  time  was  thelu- 
jnry  Inflicted  tit  which  the  plalntin  com- 
plains? The  salt  was  filed  on  the  12th  of 
June.  1890,  and,  if  the  Injury  was  Inflicted 
within  one  year  prior  to  tbat  date,  her  ac- 
tion was  timely.  Judgment  was  rendereil 
against  tbe  plaintiff  by  this  conrt  in  July. 
ls>4,  sentencing  her  to  pay  the  sums  of 
200  aud  f227.<t6  to  J.  A.  Boyer,  as  berevlct- 
ed  vendee.  These  two  are  tbe  principal 
Items  In  her  claim  of  95,000  damages 
against  the  defendant  A.  L.  Boyer,  as  the 
lospes  that  his  previous  illegal  acts  have 
occasioned  her.  The  initial  point  from 
which  to  compote  plaintiff's  damage,  in 
our  opinion.  Is  the  date  of  that  Judgment. 
True  It  Is  that  tbe  mortgage  which  A.  L. 
Boyer  granted  on  this  land  waa  executed 
and  recorded  In  May,  1S86,  and  that  was 
the  act  of  his  which  primarily  initiated 
the  loss  of  the  plaintiff  It  is  true  that 
registry  operates  notice  to  all  third  per- 
sons of  an  Incumbrance  on  real  properly  ; 
but  the  Import  of  that  legal  principle  la 
that  alt  persons  dealltigwltb  tbe  realty 
thereby  affected  are  put  upon  their  gun  rd» 
and  any  rights  tbey  may  thereon  snbae- 
qnently  acquire  are  affected  thereby.  But 
the  record  discloses  that  the  plaintiff  hrid 
disposed  of  the  land  in  question  to  J.  A. 
Btiyer,  and  bis  title  bad  been  duly  record- 
ed, six  months  antecedent  to  the  registry 
of  Artlgues'  mortgnge.  Plaintiff,  ha  ving 
parted  with  her  title,  was  not  requlreU  to 
make  any  farther  examination  ot  tbe  rvo- 
ord.  She  had  no  Intareat  to  anbaerve  Uv 
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00  dolDK,  and  the  registry  .of  Artigues* 
mortfUBige  was  no  notice  to  her.  True  It 
IB  that  she  was  cited  as  warrantor  In  the 
sntt  of  Boyer  t.  JotTrion,  bat  she*  In  turn, 
<ltpd  A.L.  Boyer;  and,  on  Artlffnes*  ex- 
eeptlun,  both  were  dismissed.  It  is  also 
true  that  the  plaintiff  was  again  cited  in- 
to court  tn  Boyer  v.  Amet,  hot  she,  in 
turn,  cited  A.  L.  Boyer;  and,  on  his  ex- 
ception, he  was  dlschnrffed.  If  effect  be 
given  to  the  Judicial  notices  tarnlsbed  the 
plaintiff  by  those  sDlta  of  ber  sendee's 
«rictlon,  and  of  the  possible  loss  the  same 
might  cause  her.  It  also  shows  that  slie 
did  all  in  her  power  to  bring  the  matter 
to  the  noticeof  thedefendant;  and, it  repa- 
ration had  been  therein  attainable  for  her, 
he  is  reuponslble  for  her  failure  to  secure 
it.  If  such  a  citation  does  not  constitute, 
In  strictness  of  law,  a  legal  Interruption 
of  prescription,  in  the  sense  of  Rev.  Civil 
Code,  art.  3518,  It  dom  constitute  an  equi- 
table estoppel  against  thedefendant.  But 
we  need  not  go  to  the  extent  of  deciding 
either,  as  we  think  other  grounds  control 
thequestlon  fully.and  clearly  demonstrate 
thatplaintitf  post>eHeed  noactionable right 
for  the  recovery  of  damagea  ar  delicto 
against  tbe  defendant  until  final  Judg- 
ment had  been  rendered  asalnat  her.  In 
conflrraation  of  this  prupositlnn.  if  cnn- 
ilrmatton  were  needed,  it  Is  only  necessa- 
ry to  rrfer  to  the  defendant's  exception  of 
prematurity  of  action,  which  Is  predicated 
on  the  ground  that  the  plaintiff  had  no 
right  of  action  natU  she  had  paid  the 
Judgment  of  J.  A.  Boyer.  In  answer  to 
that  proposition,  we  said  that  plaintiff's 
right  of  action  arose  aa  soon  as  that 
Judgmeat  liquidated  the  amount  of  the 
loss  he  had  sustained  In  consequence  of 
eviction.  Now,  while  It  Is  true  that  those 
exceptions  were  propounded  in  the  alter- 
native, and  the  rejection  of  one  cannot  be 
urged  as  plea  of  res  Judicata  or  estoppel 
against  the  other,  yet  onrflndlng  the  date 
of  the  Judgment  to  l>e the  time  berceuse 
of  action  arose  Is  a  reason  why  we  ataouM 
reject  defendant's  plea  of  prescription. 
Tbe  plea  Is  not  good. 

6.  Various  other  exceptions  and  pleas 
were  urged  In  the  court  b€low,  but,  as 
they  are  not  argned  In  brief,  we  will  pass 
them  by. 

ON  THR  HRBIT8. 

7.  Tbe  main  question  discussed  In  tbe 
brief  of  Bppeilant'H  counsel  is  ''that  de- 
fendant's title  uf  MaylS,  1878.  was  valid." 
etc. ;  and  in  verltlcatlun  of  that  statement 
he  cites  the  fact  that  plaintiff  received  and 
was  beneficiary  of  the  price  of  f 1,305. 
Biplklewles  paid  at  pnbllcaale  for  the  prop- 
erty, and  never  after  either  returned  same, 
or  sought  Judicially  to  annul  hIh  title  tothe 
prt)perty,  which  was  only  relatively  null. 
Counsel  there  eniploystbis expression, viz. : 
"The  expression  ol  'return  of  said  land  to 
thehelrs*  IsequHlly  Ineffective;  for.iu  addi- 
tion to  the  wnntof  deKcriptionund  Identifi- 
cation.It  mustnot  be  loBtsifthtof  thatihis 
expression  wasalways qualified byareser- 
vatlon  of  defendant's  ngbt  to  a  return  of 
money ;  shnwlngconcluHivelythatnothing 
waa  i>ver  Intended  by  him  but  an  unex- 
ecuted agrt^meot  to  cttnvey  land,  upon 
the  performance  of  something  by  the  In- 
tended grantees.  This  la  enforced  by  tbe 


communications  of  3.  R.  Thorpe,  Esq.,  and 
Hon.  Arlstldes  Barbln,  offered  In  evidence 
by  tbe  defendant,  and  excluded  on  objec- 
tion, but  attached  to  the  bill  of  exception, 
found  at  page  171  of  the  transcript. "  This 
reference  Is  made  to  thearbltrator's  award, 
and  Its  effect  upon  his  title.  By  this  means 
he  seeks  to  meet  and  defeat  plaintiff's 
charge  of  simulation  and  lay  the  founda- 
tion forhlsclatm  In  reconvention.  In  other 
words,  as  stated  in  answer  to  defendant's 
plea  of  no  cause  of  action,  the  aubstanceof 
his  claim  Is  thatbls  title  Is  to  be  viewed  as 
one  that  is  relatively  null,  and  his  consent 
to  the  arbitration  proceedings  as  tanta^ 
mount  to  a  promise  of  sale,  theexe<:utli)nof 
wiilch  can  be  only  enforced  by  a  suit  for  a 
speclHc  performance.  We  have  decided 
otherwise.  Boyer  v.  Joffrlon,  40  La.  Ann. 
657.  4  South.  Bep.  872;  Boyer  v.  Amet,  41 
La.  Ann.  721.  0  »outb.  Rep.  7S4.  But  as 
those  decisions  do  not  bind  the  defendant 
A.  L.  Boyer,  who  was  no  party  to  them, 
we  will  treat  the  question  as  ma  nor^t  and 
discuss  It  again.  For  this  purpose  we 
may  briefly  summarize  the  followlngfacte 
as  they  appear  uf  record,  vIe.  :  In  1S81  the 
parties  to  this  litigation  entered  into  an 
agreement  toeompromlsethelrdlirorences. 
It  Is  premised  by  tbe  statement  that  "In 
order  to  dispose  of  all  differences  and  dls- 
agreements  between  tbe  undersigned  heirs 
of  the  succession  of  Palmyre  Iloyer  and 
Eugene  Amet,  growing  out  of  tbe  settle- 
ment of  said  successlon.and  the  admlnistra  - 
tors  and  tutors  of  said  heirs,  and  In  order 
to  finally  settle  said  succession  without 
litigation,  the  parties  hereby  agree:  ll) 
That  A.  L.  Boyer  returns  to  satd  belrathe 
i7%  acres  of  land  bought  by  blm  In  1878, 
and  that  said  sale  to  him  Is  hereby  an- 
nulled, reservlagto  [him]  all  rights  he  had 
or  may  have  had  at  tbe  time  of  the  sale  uf 
said  land."  It  Is  further  stated  "that 
the  within  submission  shall  have  the 
force  and  effect  of  a  transaction  orcom- 
vromlse  entered  Into  for  tbe  purpose  of 
avoiding  litigation,'*  etc.  This  agree* 
ment  was  carried  Into  effect  by  the  award 
of  the  arbitrator.  The  following  facts  are 
thereby  established,  viz.:  (1)  That  A.  L. 
Boyer  returned  tbe  land  to  the  heirs;  (2) 
that  the  sale  to  him  was  thereby  annulled ; 
(8)  that  "all  rights  he  had  at  the  time  of 
the  sale  of  the  land"  were  reserved  to 
him.  TbislR  clearlyeqntvalent  to  a  retro- 
cession of  theiand  to  the  plaintiff  as  sole 
heir  to  the  eucccHSion  of  Palmyre  Boyer. 
A  retrocession  means  the  restitution  of 
an  ancient  title  to  a  trueowner.  Such  an 
act  confers  no  new  title;  it  merely  recog- 
nises and  confirms  u  previously  existing, 
title  In  another.  Rev.  Civil  Code,  art. 
2272  etseq.;  Payne  v.  Nowell,41  La.  Ann. 
852,6  South.  Rep.  636.  The  title  Is  thereby 
necessarily  recognized  as  having  been  in 
the  succession  of  Palmyrw  Boyer,  and 
from  It  transmitted  to  plulntiff  «h  heir. 
The  effect  of  that  arbitration  was  bucIi  u« 
to  exclude  all  countervailing  pnxtf;  and 
Its  recitals  are  the  final  aud  conclusive 
proof  of  what  tbe  submission  was,  and 
no  other  proof  Is  admlHslble  agalnut  It, or 
In  explanation  of  It.  Lampklns  v.  Hail- 
road  Co.,  42  La.  .\nn.9S»7.8!South.  Kep. 
530;  Calhoun  v.  Lune.  39  La.  Ann.  594, 
2  South.  Rep.  219.  The  arbitration  .and 
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eompromlse  In  this  case  were  for  the  ob- 
ject of  prevAotiiig  lltixatlun,  nnd  not  to 
put  BD  end  to  a  lawsuit.  Bev.  Civil  Code, 
art.  8071.  Tbe  mt:aBure  of  damages  wliicb 

ElalntlR  bas  suffered  1b  the  amount  she 
ns  been  adjudfied  to  pay  her  \'eadee  on 
account  of  tbe  low  he  hae  aulfered  by  evic- 
tiuo  under  the  mortgage  of  ArtUsuea,  and 
■ucb  additional  same  as  she  may  be  able  to 
prove.  Tbe  reputed  price  paid  by  Blel- 
klnwlez  at  probate  Bale,  (91,305,)  ur  that 
tor  which  the  latter  oBteaslbly  oasumed 
tu  sell  to  the  defendant,  ere  nut  control- 
Ung.  In  tbe  arbltratiun  proceedinKs  noth- 
Inic  waa  eaid  or  proved  on  that  Bcore; 
nothing  w^aa  decided  by  tbe  arbitrator, 
either.  In  thin  case.  In  which  the  nllefced 
Iruttduk>nC  Blmulation  ol  the  latter's  Utie 
ie  laid  as  a  foundation  stone,  none  of  the 
parties  take  the  stand  ah  witnesees,  and 
no  parol  proof  ie  adduced  on  the  subject. 
We  are  o'  tbe  opinion  that  the  compro« 
mlse  and  arbitration  are  sufficient  to 
support  plalntin's  charge,  and  ancient, 
primordial  title,  and  she  is  consequently 
entitled  to  the  affirmance  of  the  Judgment 
In  her  favor;  but  the  evidence  does  not 
luBtlfyan  increase  of  the  amount  allowed. 
The  defendant's  rcconveotlonal  demand 
muRt  be  couRidered  as  having  been  re- 
jected as  of  nonsuit  tor  want  or  any  proof 
to  sustain  it.  On  the  whole,  our  con- 
clusion is  that  the  proof  in  the  record 
abundantly  warrants  the  affirmance  of 
tbe  Judgment  as  rendered.  Judgment  at- 
flnned. 

ON  KEHR&BINa. 

(Uay28, 1S91.) 

(a)  The  first  ground  assigned  In  drfend- 
ant's  application  Is  that  the  title  he  de> 
rived  through  Blelklewlei  from  tbe  succes- 
sion of  Palmyra  Amet  was  not  a  simula- 
tion, for  the  reason  that  he  actually  and 
really  paid  tbereforfl,3u5,  wblcb  the  plain- 
tiff received  and  still  retains ;  and,  as  tbe 
counterpart  of  that  statement,  counsel 
refers  to  the  evidence  of  the  defendant  and 
Bielklewlez  on  that  subject.  In  support  of 
tbe  defendant's  recnnventlonal  demand  fur 
that  sum.  On  page  13  of  defendant's 
original  brief  we  And  this  statement,  vli.: 
"At  tbe  trial  the  only  evidence  ottered  by 
plalntirt  to  sustain  the  charges  of  fraud  In 
the  Judicial  sale  of  May  18,  1878.  was  the 
testimony  of  M.  M.  Dufour,  given  against 
objection.  Uiti  statement  conflicted  with 
the  proc^verb&l  and  the  testimony  ut 
Blelkl.3wles  and  A.  L.  Boyer.  The  re- 
mfUnderof  plaintiff's  case  was  made  up 
of  documents  heretofore  recited,  and  of 
specific  offers  of  the  judgment,  writ  of  exe- 
cution, and  return  thereon  In  suit  No.  7,- 
951.  being  Jacques  A.  Boyer  vs.  Volcy 
Amet.  These  do  not  show  that  a  dollar 
was  ever  paid  upon  that  Judgment,  nor  Is 
there  any  other  evidence  in  this  record 
which  shows  that  this  plaintiff  has  ever 
made  any  payment  upon  It.  On  the  part 
of  defeiidunt  the  fulluwiug  evi  lence  was 
offered:  Petition  and  order  for  family 
meeting  to  advise  as  to  sale  of  property  of 
Amet  minors;  proc&ihverbHl  of  family 
meeting,  Iiomologatlua  thereof,  and  order 
uf  sale;  upprnlsement  of  tbe  property, 
that  of  the  land  being  (l,8tf5;  account  of  J. 
A.  Buyer,  tutor  of  Volcy andAlbert  Amet; 


account  of  A.  L.  Boyer,  tutor  erf  Lanra 
Amet;  answer  and  call  In  warranty  lu 
suit  No.  7.794,  being  J.  A.  Boyer  vs.  Ar- 
tigues  and  the  Uberitf;  cltatlun  to  A.  L.. 
Boyer,  and  return.  In  said  suit;  certificate 
of  date  of  filing  of  mandate  of  the  supreme 
court  in  said  suit."  Belying  upon  this 
summary  by  defendant's  euunsel,  the  tes- 
timony to  which  our  attention  has  been 
tor  tbe  first  time  attracted,  in  the  present 
applicathm,  escaped  notice  in  our  original 
luventlgation  and  report.  But,  in  our 
opinion,  this  testimony  does  not  improve 
the  defendant's  case.  The  suhHtance  ol  It 
is  as  follows,  vix..  (1)  That  M.  M.  Uufonr 
attended  the  public  sale,  and  bid  in  the 
property,  at  the  request  of  the  defendant, 
who  furnished  him  some  money  for  that 
purpose.  {'!)  That,  lustead  of  taking  title 
in  his  own  name,  he  (Dufour)  tranttferretl 
his  bid  to  Blelklewlei,  at  the  latter's  sug- 
gestion,and  tuniedoverto  him  tliemooey 
he  had  received  from  the  defendant,  to 
whom  Blelklewlei  was  to  transfer  the 
property.  (3)  A.  L.  Boyer  says  tbat'*at 
a  former  sale  [he]  was  authorised  to  buy 
In  [the  property]  for  the  heirs,  and  [hel 
thought  [he]  was  taking  the  sauie  posU 
tlon  In  this  Instance:  that  be  must  have 
given  Mr,  Dufour  for  that  purpose  f  7uu  or 
fSuu."  But,  notwlthstaufllng  this  state- 
ment, he  subsequently  said,  and  !a  tbe 
same  connection,  that  be  "bought  the 
property  from  Blelkiewles.  and  paid  him 
for  it  tlie  amount  mentluned  In  tbe  aale 
from  him  to  [witness,]**  i.e.^  91,58u.  (4> 
Blelklewlei  says  Dufour  bid  In  the  prop- 
erty, and  that  afterwards  he  called  his 
(Dufoui's)  attention  to  the  fact  that  there 
were  Judgments  againdt  him,  and  said  to- 
hlm,  "  You  bad  better  give  me  your  bid," 
and  he  consented,  and  turned  over  to  him 
(witness)  the  money  the  defendant  bad 
furnished  hini,  and  paid  the  amount  of  Ida 
bid  ($1,3(»5)  to  J.  A.  Boyer,  tutor.  he  (B.) 
furnishing  tbe  difference,  and  on  the  same 
day  conveyed  the  property  to  the  defenil- 
ant  for  ILSUO.  And  in  the  same  connec- 
tion he  said,  "After  tlie  [act  of]  sale  waa 
passed.  I  returned  bim  [defendant]  the 
same  money  1  took  from  Dufour.  **  There 
is  an  irrecunodlttble  conflict  between  these- 
statementa,  and,  taken  altogether.lc  Isut- 
terly  Impossible  to  say  who  paid  for  the 
property, orwhat  was  paid  for  It,  or  with 
whose  money  the  price  was  paid.  And,  to- 
further  confuse  tbe  matter.  J.  A.  Boyer, 
tutor  and  aamlnistratur.  when  Interro. 
gated,  falls  to  state  that  he  received  the 
money  for  the  property  sold.  But,  even 
conceding  that  the  money  was  paid,  the- 
defeudant  does  not  insist  that  he  acquired 
the  title.  And,  in  so  tar  as  tbe  restltntlou 
of  the  sum  ex)>encled  is  concrrned,  tbe  de 
fendant's  mortgage  lu  favor  uf  ArtiRu«^ 
seut  the  property  to  sale,  uud  It  realized 
over  91,9(K},  and  this  sum  Inured  to  Ids 
benefit,  and  overpaid  him,  and  notlilng  la 
due. 

(b)  The  date  from  which  the  l2-montha 
prescription  begins  t<»  run  Is  correctly 
Htated  as  that  ul  the  final  decree  <if  this 
court  In  July,  1880!.  The  Judgment  uf  the 
dlatrlct  court.  It  Is  true,  was  affirmed  on 
appeal;  but  during  tha  peudency  uf  tbe 
defendant's  suapenHlve  appeal  Its  effect 
was  held  In  suspense,,  and  it  was  not  ex*- 
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tp^Me.   Bad  the  defendant  InBtltoted  anlt. 
alter  hts  appeal  had  been  taken.  It  would 
bare  been  cuDuIdeml  hk  an  abandonment 
of  It,  and  poHBibly  defeated  her  Jnnt  de- 
mandH  aKaintit  the  defendant  altuKcther. 

On  other  prounda  nothing  further  need 
be  wild.  With  reference  to  tbe  o[)pll(ratlon 
of  the  plaintiff  and  appelleefor  a  rehearinK 
for  the  purpose  of  urging  her  demand  for 
an  Inen-aae  of  Indicrnient  In  her  favor;  It 
need  only  be  said  that  onr  decree  Bfntply 
aftlrniH  the  ]ud|a:inent  of  the  diatrlct  court, 
and  Its  deirree  was  deliberately  and  care- 
fnlly  rendered.  There  Ih  no  api>earance  of 
It  hininft  been  the  reHult  of  ai-eldent  or 
overKl^ht.  In  the  court  below,  there  was 
no  Kuffffestlou  of  the  kind  made  by  plain- 
tiff's counsel.  There  was  no  motion  made 
tor  a  new  trial,  and  plnlntiff  dhl  not  ap- 
peal. ]n  this  court  no  error  apparent  In 
the  record  Is  suRKested  on  which  we  could 
act  In  making  the  desired  chanffe.  The  de- 
cree of  tlie  judge  a  qua  Is  not  to  be  lightly 
considered, or  changed  for  other  than  sub- 
•tantial  cousiderutlons,  and  when  Injury 
haH  been  Buatalned.  Itehearlng  refused. 


StCAKD  T.  Boca.  (No.  10,808.) 

(Supreme  Court  of  LouitUina.  Hay  18, 1891. 
«f  La.  Ann.) 

▲cnos  loa  Damages  —  "Bit.  Dsbt  CoixioTiNa 

AOBnCT''~TDKEATS. 

1.  Plsclng  claims  for  collection  In  tbe  hands 
ef  ■  "bad  debt  oollecting  agency"  will  not  g^ve  a 
rlfTtit  of  action  for  damages  when  It  Is  not  proven 
that  the  threats  made  by  the  agency  to  place  the 
debtor's  name  In  the  list  of  names  of  those  who 
can  pay  and  are  unwilling,  nor  that  the  threats 
made  to  advertise  tbe  account  for  sale  were  car- 
ried out. 

3.  Bending  pressing  and  annoying  letters  by 
the  creditor  to  nis  debtor,  urging  him  to  pay,  is 
aot  actionable,  It  not  being  proven  that  any  pub- 
lication baa  been  made  of  their  contents,  or  ai^ 
steps  taken  widch  ooold  oppress  and  injura  the 
debtcNT. 
(SyOabut  by  the  Courti 

Appeal  from  civil  district  court,  parish 
of  Orleans;  NicholabH.Rightok.  Judire. 

Brnneh  K.  Miller,  and  A.  L.  Tiaaot,  for 
appelant.  Afce  AilriU£tmof,forappeIlee. 

Brraiix,  J.  This  Is  an  action  nooudlng 
In  damages,  to  recover  the  aam  of  f 5,000. 
Plulntin  allefi:es  that  as  a  carpenter  he 
has  earned  a  living  tor  himself  and  family. 
That  he  was  in  partnership  with  hliteon, 
and  was  able  to  obtain  credit  from  dealers 
tn  lumber  for  biilldlufi;  materials. needed  In 
earrylnffon  bis  trade.  That  he  and  his 
aon  undertook  to  construct  a  certain 
building  In  accordauce  with  a  contract 
previously  entered  Into  by  them.  That 
they  were  unable  to  carry  out  their  con- 
tract, owIhk  to  mlscalculntfon  on  their 
part.  To  fulfill  his  agreement  nnder  the 
contract,  he  had  Incurred  dehts  he  was  un- 
able to  meet.  That  he  In  consequence  lost 
hla  Havlnics,  accumulated  by  thrift  and  In- 
dustry. That  among  his  debts  was  one 
of  987,  due  to  the  defendant.  That  he 
always  acknowledged  this  Indebtedness, 
and  promised  to  pay  as  soon  as  able. 
That  the  defendant,  after  considerable 
flunnlng,  resorted  to  threats,  to  wantonly 
and  uiKllclonsly  Injnre  hlw.  That,  as  be 
was  wltbont  means,  be  coold  not  pay. 
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That  thereupon  the  defendant  employed 
the'SpragueBad  Debt  Collecting  Agen- 
cy," of  Chlciigo,  III.,  to  assist  In  defaming  ' 
and  slandering  him.  That  they  sent  let- 
ters and  circulars  for  the  purpose  of  injur- 
Inghlm,  and  that  they  destroyed  his  creJlt. 
The  defendant  excepted  to  plalntlR's  ac- 
tion, on  the  ground  that  it  Is  not  alleged 
whether  the  publications  of  the  duns  and 
threats  were  oral,  written,  or  printed, nur 
by  whom  these  publications  were  made. 
The  exception  was  maintained,  and  a  snp- 
ptemental  i>etltlun  tiled.  iHsue  was  Joined 
by  the  plea  of  general  denial.  The  case 
was  tried  by  jury,  who  found  a  verdict  for 
defendant.  From  the  judgment  rejei:ting 
hts  demand  plaintiff  uppeals.  At  the  com- 
mencement of  the  trial  counsel  for  defend- 
ant objected  to  the  reading  to  the  Jury  of 
the  dunning  letters  annexed  to  the  peti- 
tion, because  they  purport  to  be  and  are 
alleged  to  have  been  written  to  the  plain- 
tiff himself,  and  there  is  no  allegation  In 
the  petition  that  they  were  ever  published 
in  any  manner,  and  therefore  did  not  con- 
stitute a  cause  of  action,  and  should  not 
be  submitted  to  the  jury.  The  court  al- 
lowed the  attoruey  for  plaintiff  to  merely 
read  to  the  jury  the  documents  annexed 
to  the  petition,  and  of  which  they  formed 
a  part,  and  reserved  the  question  of  ad- 
missibility. Afterwards  the  reservation 
was  recalled,  and  the  documents  were 
admitted  unconditionally.  The  plalutifl 
having  testilled  that  be  called  on  the  d^ 
fendant  to  make  a  partial  payment,  also 
upon  bis  attorneys  at  tbe  time;  neither 
would  receive  the  amount;  that  he  was 
referred  to  the  before-named  collecting 
agency, — the  court  held  that  the  proper 
foundation  had  been  laid,  admitted  tlie 
documents  annexed  to  his  petition  as  be- 
fore stated.  Our  conclnsious  In  this  case 
make  It  uuneceiiBar.r  to  pass  npon  all  the 
questions  presented  In  the  bills  of  excep- 
tions. A  bill  of  exception  was  taKen  to 
the  court's  ruling  In  excluding  evidence 
offered  to  prove  that  the  defendant  was 
a  member  of  the^Lumliennen'sPrutective 
Association."  which  has  for  its  object 
the  collecting  of  Information  for  Its  mem- 
bers In  regard  to  the  business  standing  of 
persons  buying  materials,  who  are  tn  bad 
repute  In  regard  to  credit.  It  was  object' 
ed  that  the  evidence  did  not  connect  the 
**  Lumbermen's  Protective  AHsoclaticin " 
with  the  "Sprague  Collecting  Agency"  as 
one  of  Its  brancbesfor  effectingcollectlons. 
[Tuder  the  allegations  It  was  not  admissi- 
ble. It  was  not  proven  that  the  defend- 
ant sought  to  collect  his  bill  through  tbe 
**Lnmbermen'fl  Protective  Association.* 
There  was  no  error  In  the  court's  rolJng. 

ON  THE  MEItlTS. 

The  account  had  remained  past  due 
sometime.  It  was  placed  In  the  hands 
of  an  attorney  for  collection.  Aftern-arda 
it  was  sent  to  the  "Bad  Debt  Collecting 
Agency"  of  Chicago.  It  waa  ijroven  that 
this  agency  addressed  letters  to  plain  till 
In  terms  annoylns:  and  offensive.  They 
tbreatoied,  If  he  did  not  pay,  to  post  his 
name  on  the  list  of  debtors  able  and  un- 
willing to  pay;  also  to  advertise  the  ac- 
count for  sale.  As  a  matter  of  good  taste 
end  properconslderation  these  letterscan- 
not  meet  with  approval.  Th^  relied  up- 
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on  Btlnglng  expressions  to  effect  tbecollec- 
tion.  The  sending  of  Bucb  letters  by  a 
creditor  has  been  beld  not  to  be  a  publica- 
tion, and  nut  actionable,  Itlanut  proven 
tbat  the  threats  were  executed  In  any 
manner.  In  addition  to  the  threats  con- 
tained In  these  letters,  the  plaintm  testifies 
tbat  the  delendant  expressed  a  deBlre  to 
crush  him.  The  charge  is  not  proven. 
The  attorney  who  had  the  claim,  and  who 
Is  said  to  have  communicated  the  threats, 
was  not  called  as  a  wltnras.  Difference  in 
statement  arose  between  the  plaintllland 
the  defendant,  as  witnesses,  about  this 
threat.  The  latter  denies,  the  former 
affirms.  The  affirmative  testimony 
trenches  upim  the  hearsay;  the  plaintiff 
testifieH  that  he  was  told  of  threats  to 
crush  him.  The  testimony  fails  to  estab- 
lish the  facts  alleged,  and  that  plaintiff  has 
suffered  Injury.  The  verdict  of  the  Jury  la 
correct.  Jodgment  affirmed. 


McLEi.t>AN  Drt-Dock  Co.  v.  Farmers'  Al- 
liance Steam-Boat  Li.\b  et  aJ.  (No. 
10,637.) 

(Supreme  Court  of  LouiHana.  Jan.  19, 1891. 
43  La.  Ann.)' 

COMHKRCiAL  Partners  —  Liabiutt  in  Solido — 
Verdict — Ausndmbnt  of  Judgment. 
1.  When  several  defendants  are  sued,  and 

Judgment  is  prayed  affainst  all  in  eolido,  the  de 
ect  of  the  petition,  in  not  specifically  alleging 
that  one  of  them  is  indebted,  is  cured  by  the  an- 
nexing and  making  part  of  the  petition  of  a  bond 
exhibiting  his  liability  by  his  answer  without 
exoeption,  and  by  administration  of  proof  with- 
out objection. 

^  Joint  owners  ot  s  steam-boat  employed  in 
cairying  passengers  and  personal  property  for 
hire  are,  in  all  transactions  connected  with  such 
use,  ai  to  third  persons,  commercial  partners,  and 
liable  <n  aoltdo. 

8.  A  verdict  flndlng  la  favor  of  plaintiff  "for 
full  amount  of  olaim"iB  not  void,  under  Code 
Frao.  art.  533. 

4.  A  Judgment,  on  such  a  verdict,  which  falls 
to  allow  a  credit,  admitted  on  the  face  of  piain- 
tlfTs  claim,  is  erroneous;  and,  when  remtttiCur 
Is  not  entered  until  after  appeal  has  been  com- 
pleted and  filed  in  this  oourt,  this  cannot  deprive 
appellant  of  his  right  to  amcmdment,  and  to  have 
the  cost  of  an»eal  oast  on  appellee. 

5.  On  the  facts,  the  finding  ctf  lihe  Jury  ap- 
proved. 

Bbrhcdbz,  C.  J.,  and  Watkiih,  J.,  dissenting. 

{Syllabus  by  the  Court.) 

Appeal  from  civil,  district  court,  pariah 
of  Orleans;  Ellis,  Judge. 

J.  F.  Pierson.  forappellants.  W.8.  Bene' 
diet,  for  appellee. 

Fbnnkr,  J.  The  steam-boat  O.  W.  Sen- 
tell  waH  docked  and  repaired  by  the  plalu- 
tiff,  under  a  written  aKreement  between 
plaintiff  and  B.  W.  Marston,  which  stipu* 
lated  that  plaintiff  was  to  dock  her  for 
$75,  charge  $10  per  day  demurrage,  and 
that  "all  work  and  materials  to  he  by 
the  day.  subject  to  any  and  ail  Innpectors 
the  owner  may  see  fit  to  send."  The 
work  was  done  under  the  supervision  and 
direction  ol  Capt.  Boardman  and  Ben. 
Bopklns,  designated  by  Cnpt.  Marston  to 
represent  him  in  the  work,  and  also  o(  the 
ofnclal  fnspeetora  of  the  United  States 
and  ol  the  board  of  anderwrltera.  When 

1  Rehearing  denied,  April  U,  ISU. 


the  work  was  done,  and  the  bill  therefut 
was  presented,  Capt.  Marston  r^ustid  to 
pay.  Plalntin  declined  tu  permit  the  boat 
to  leave  without  payment  or  security, 
whereupon  a  bond  was  furnished.  The 
princlpalB  named  lu  the  bond  are  "B.  W. 
Marston.  Individually,  and  as  president  of 
the  Farmers'  Alliance  Steam-Boat  Line, 
and  others  interested  with  ttiem;"  and 
the  surety  was  6.  W.  Senteli  &  Co.  The 
condition  of  the  bond  was  "that,  if  said 

Erindpals  shall  well  and  truly  pay  to  said 
[cLellan  Dry-Dock  Company  the  amoont 
due  them  by  said  steam-boat  Q.  W.  Sen- 
tell,  Its  masters  and  owners,  for  the  serv- 
ices aforesaid,  to  be  fixed  by  agreement 
If  possible,  and.  If  not,  by  suit  at  law,  then 
this  obligation  to  be  nuli;  otherwise  to 
be  ol  lull  force  and  virtue."  The  present 
suit  was  brought  upon  the  contract  and 
bond  for  the  amount  ol  plalntin'a  bill,  and 
Judgment  was  asked  in  aoUdo  against  th« 
FarmeTB'  Alliance  Steam-Boat  Line,  B.  W. 
Marston,  individually,  and  6.  W.  Sentell 
&  Co.  All  the  defendants  were  cited,  and» 
interposing  no  exception,  they  all  ap- 
peared and  pleaded  by  answer  to  the  mer- 
its, and  by  a  plea  in  reconventitm.  The 
gravamen  of  the  defense  was  that  the 
plaintiff's  bill  was  excessive,  and  beyond 
the  value  ol  the  work  done  and  material 
furnished.  Immediately  after  filing  an* 
ewer,  the  defendants  moved  the  court  for 
the  appuintnient  of  eJiports,  one  to  be  se- 
lected by  defendants  and  one  by  plaintllT, 
and,  in  case  of  disagreement,  one  by  the 
court,  with  directions  "tu  examine  and 
report  to  the  court  the  character,  value, 
and  amount  of  the  repairs  made  on  the 
O.  W.  Sentell  by  the  plaintltl.  the  report 
of  said  experts  to  be  used  on  the  trial  of 
the  case  before  the  Jury."  The  motion 
wa«  granted,  and  accordingly  the  plaintiff 
and  defendants  each  elected  an  expert. 
They  did  not  disagree,  but  united  in  a  re- 
port substantially  afflrmiug  the  correct- 
ness of  the  bill  sued  on.  The  case  was 
tried  before  a  Jury,  wblch  was  prayed  for 
by  defendants,  and  resulted  in  a  verdict 
in  favor  of  plaintiff  for  the  full  amount 
claimed,  and  rejecting  tlie  reconventions! 
demand.  From  the  verdict  and  Judgment 
thereon  the  present  appeal  is  taken. 

Defendants  in  this  coart  assign  several 
grounds  of  error; 

1.  Theyclaira that B.W.Marston, person- 
ally, was  not  a  party  to  the  suit,  and  that 
the  judgment  against  him  Individually 
cannot  staud.  The  prayer  of  the  petition 
conclusively  negatives  this  conteution,  be- 
cause it  expressly  prays  for  the  citation  of 
B.  W.  Marston,  pereonally,  as  one  of  the 
defendants,  and  for  judgment  against  all 
the  defendants  ia  aolUJo;  and  upun  the 
back  of  the  petition  service  1r  accepted  by 
counsel  for  the  defendants,  and  the  dd^end- 
ants  all  answer.  The  defect  of  the  petitioB 
in  not  alleging  speclflcally  that  Maratoa 
was  Indebted  Is  cured  by  the  annexing  of 
the  bond  which  was  made  part  of  the 
petition,  and  which  exhibited  his  liability 
by  his  answer  without  exception,  and  by 
the  administration  ol  prool  without  objec- 
tion. 

2.  It  Is  claimed  that,  if  sabjeet  to  any 
Judgment,  Marston  Is  only  liable  as  a  Joint 
principal,  and  waserroneoasly  condemned 
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in  solido.  We  think  It  Bufflclently  nppeara 
from  the  tmor  ol  the  bond  that  the  prin- 
dpala  dlgned  aa  owners  of  the  G.  W.  8en- 
tell,  and  Maretnn*B  own  testimony  shows 
that  he  was  one  of  the  owners,  if  not  siile 
owDer.  The  boat  wbh  emi)loyed  by  the 
owners  In  the  carrying  of  passengeni  and 
personal  property  for  hire,  and  these  re- 
pairs were  made  In  the  coarse  of  each  em- 
ployment, and  fur  the  purpose  of  enabllns 
her  to  continue  the  same.  Under  our  Code 
it  Is  well  settled  that  Joint  owners  of  a 
steam -boat  employed  In  carrying  personal 
property  or  passenicera  fur  hire  are,  in  all 
transactions  connected  with  such  nue.  as 
to  third  penunsi commercial  partners,  and 
Uaole  In  aoUdo.  Kev.  (71vll  (\»de,  art.  2S25; 
Shirley  r.  Owners  of  the  Hrlde,  6  La.  Ann. 
260;  Bent  7.  Lanve.S  La.  Ann.88:  L-acuBte 
T.  Sellick.  1  La.  Ann.  B8ft;  and  many  other 
cases.  This  suffictis  to  fix  bis  solidary  lia- 
bility. 

8.  The  verdict  IsassalledaHbelnKinform- 
al  and  void  fur  want  of  certainty.  The 
rerdict  la  In  these  words:  **  We,  the  Jury, 
And  a  rerdict  for  the  plaintiff,  with  Inter- 
est from  date  of  bill  for  full  amount  of 
claim."  It  iB  true  that  artk-le  5:^2,  Code 
Prac,  prescribes  that  the  form  of  a  gen- 
eral verdict,  If  In  favor  of  plaintiff.  Is  "  ver- 
dict for  plaintlR  (or  so  mncb.  wltb  Inter- 
est." Eiiually  true  is  It  that  we  have  fre- 
qncntly  held  that  "a  verdict  not  Btating 
the  amount  inexact  termn  or  tli el r equiva- 
lent Is  bad."  Miller  v.  Cappel,  89  La.  Ann. 
882,  2  South.  Rep.  807.  But  it  wuuld  be 
atretchiuK  strictness  beyond  rensou  ur 
precedent  to  hold  that  this  verdict  dues 
not  express  the  exact  amount  as  clearly 
as  If  It  had  been  written  In  fiK<iree.  The 
**rall  amount  of  plaintiff's  claim"  admits 
.of  neither  doubt  nor  uncertainty.  It  Is 
expressed  In  the  prnyer  of  the  petition  as 
"the  sum  of  f7,8»9.21,  with  lethal  Interest 
from  22d  December,  1KS8.  until  paid,  sub- 
ject to  the  credit  by  $602.2U  as  of  date  tiie 
3d  January.  1RH9."  But,  while  the  verdict 
Is  good,  the  JudRment  rendered  thereon  Is 
anqnestlonably  bad.  It  allowed  97,)i99.21, 
without  deducting  the  credit  admitted  on 
the  face  of  the  claim.  This, of  coarse,  was 
error,  a  mere  blunder;  but  one  which,  by 
the  signature  of  the  Judgment,  acqulretl 
executory  force  affainet  the  defendants, 
from  the  effects  of  which  they  had  the 
right  to  claim  relief  by  appeal.  Had  the 
plaintiff  entered  his  remittituria  the  lower 
coart  before  appeal,  he  wuuld  have  left  the 
defendants  nu  ground  of  complaint  on 
that  score.  But  he  has  only  entered  his 
remittitur  In  this  court  after  the  appeal 
has  been  perfected  and  filed  here.  This 
cannot  deprive  defendants  of  their  rights 
to  have  the  Judgment  amended,  and,  as  a 
Gonseqaence.  to  have  the  costs  of  appeal 
cast  on  plaintiff. 

4.  The  length  of  onr  opinion  on  the 
facts  of  the  case  shall  be  in  inverse  pro- 
portion to  the  length  of  time  which  we 
have  devoted  to  a  patient  study  of  the 
voluminous  evidence,  and  the  minute  and 
extended  criticism  of  all  its  details  pre- 
sented In  the  oral  and  written  arguments 
of  defendants'  counsel.  We  think  the 
claim  of  plalntlir  Is  fully  proved.  The  evi- 
dence In  its  support  la  complete  and  cod- 
Tlnclng.  The  experts  whose  appointment 


was  provoked  by  defendants,  and  one  of 
whom  was  selected  by  themselves,  agi*eed 
in  a  report  sustaining  the  plaintiff.  The 
Jury,  which  was  prayed  for  by  defendants, 
approved  It  by  their  verdict.  The  judge 
wiiu  presided  over  the  trial  and  heard  the 
witnesses  confirmed  it  by  his  Judgment. 
Tlie  uppuslnK  evidence  submitted  by  de- 
feiidaats  is  weak  and  Incunciuslve,  and 
the  infirmity  of  their  case  is  rendered  con- 
spicuous by  their  failure  to  produce  the 
only  witneseeB  who  might  have  effectually 
contradicted  the  testimony  ol  plaintiff, 
vis.,  Hopkins  and  Boardraan.  who  repre- 
sented defendants  in  the  progress  of  the 
work,  and  were  familiar  with  all  Its  de- 
tails. These  witnesses  were  accessible,  and 
tlieir  absence  can  only  be  explained  by  tlie 
fear  of  delendantB  that,  like  the  expert 
they  bad  selected,  their  evidence  would 
support  the  plaintiff's  claim. 

5.  The  recunveutlonal  demand  has  no 
merit.  It  Is  based  subBtoutially  un  two 
charges,  vis,:  (1)  That  the  plaintiff  de- 
layed the  ducking  of  the  Sentell  beyond 
the  time  ugreed;  .f2)  that  plaintiff  cuu- 
Buiued  unnecensary  and  unretisunable  time 
in  making  tlie  repairs.  Neither  charge  Is 
sustained.  The  evidence  couclusively 
Shows  that  plaintiff  informed  defeudauts 
that  the  steamer  E.  W.  Cole  was  to  bo 
docked  before  the  Sentell,  which  latter 
should  be  taken  as  80f)n  as  the  Cole  was 
finished.  This  was  complied  with.  There 
was  some  delay  in  getting  the  Cole  in 
dock,  owing  to  the  reception  ()f  two  other 
vessels  before  her;  preaumubly  in  fullili- 
ment  of  prior  engagcmentB.  No  coiii- 
plaint  of  this  delay  was  made  at  the  time. 
The  work  was  prosecuted  diligently,  and 
with  all  reasonable  dispatch,  and,  thouitb 
the  time  consumed  was  longer  than  the 
parties  autlcipated,  this  was  due  to  the 
fact  that  the  repalra  found  to  be  needed 
were  much  mure  extensive  than  was  sup- 
puiied.  It  Is  therefore  ordered.  adJudK^'d. 
and  decreed  that  the  judgment  appeale<l 
from  be  amended  so  aa  to  conform  tu  the 
verdict  of  the  jury,  and  to  allow  a  credit 
thereon  of  9602.20.  with  Interest  from  Jan- 
uary 3, 18.S9,  and  that,  as  thus  amended, 
the  same  t>e  nuw  affirmed,  plaintiff  to  pay 
KjoBts  of  appeal. 

Wateins,  J,  I  dUsent  from  the  opinion 
of  the  court  on  the  ground  that  the  proof 
adduced  Is  Insufflclent  to  Justify  the  ver- 
dlctand  Judgment  rendered.  The  plaintlfl 
Is  a  corpomtion  domiciled  in  the  city  of 
New  Orleans,  of  which  William  H.  McLel* 
Ian  Is  president,  and  Orris  L.  McLellan  Is 
secretary ;  and  the  defendant  is  the  Farm- 
era*  Alliance  Steam-Boat  Line,  incorporat- 
ed under  the  law  of  Illinois,  and  domiciled 
there,  by  which  the  steam-boat  O.  W. 
Sentell  is  owned,  and  of  which  B.  W. 
Marston  Is  master.  At  the  time  of  the 
transactions  herein  detailed  that  boat 
was  being  operated  in  the  Red  river  and 
Mississippi  river,  between  Bhreveport 
and  New  Orleans,  and  was  engaged  in  tbo 
transportation  of  cotton  and  other  prod- 
ucts to  market.  It  so  happened  that  the 
boat  was  In  need  of  repaint,  and,  during 
the  spring  and  summer  of  llftiS,  different 
dock-companies  doing  bDsiness  in  New 
Orleans,  of  which  there  are  several,  corn- 
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peted  for  tbe  lob.  Their  bids  were  for  the 
work  to  be  dune  by  the  Job,  and  the 
amounts  proposed  ranged  from  f  2,000  to 
$3,000.  The  plaintiff  was  one  of  tbe  com- 
petitors, and  secured  the  price;  It  beln£ 
posaeHsed  t»f  fall  knowledg;e  of  the  amounta 
bid  by  others.  The  contract  entered  Into 
between  the  mutual  representatives  of  the 
partle«,  nn  the  23d  of  October,  18S8,  was, 
iiubstantlally,  that  plaintiff  enKaged  to 
dnck  the  boat  for  $76,  and  waa  to  chargre 
$10  per  day  demurrage.  For  all  work  and 
material,  charge  was  to  be  made  by  the 
day,  subject  to  any  and  all  Inspections  the 
owner  mlfrbt  see  fit  to  make.  The  defend- 
ant agreed  to  make  payment  In  cash  npon 
the  completion  of  the  repairs.  There  was 
a  further  stipulation  in  the  contract  that 
the  boat  should  be  docked  within  lO  days, 
or  2  weeks,  at  furthest,  and  that  the  re- 
pairs should  be  completed  within  10  days; 
but  the  plalntin  did  not  dock  the  boat  un- 
til the  23a  of  November,  1888.  and  did  not 
complete  the  repairs  and  make  delivery  of 
the  boat  ontll  theSZdof  December,  ISftS. 
Upon  maklngdellvery,thesuni  of  $7,S99.21 
was  demanded  for  the  work  done,  and 
the  boat  was  detalnefl  by  the  plaintiff,  be- 
cause payment  was  refused;  nut  the  de- 
fendant corporation  furnished  B.  W.  Mars- 
ton  and  G.  w.  Hentell  &  Vo.  as  sureties  for 
tbe  payment  ot  such  an  amount  as  might 
be  found  dae,  and  procured  her  release; 
and  BnbBeqnently  this  suit  wan  brought 
against  the  principal  and  sun'tles  for  the 
full  amount  of  the  account.  The  defend- 
ants resist  plaintiff's  demand  on  tbe 
ground  that  it  Is  excessive,  exaggerated, 
and  far  beyond  the  actual  value  of  the 
work  done  and  the  amount  really  due. 
In  their  answer  they  particnlarlze  numer- 
ous overcharges  In  the  amount  of  materi- 
als furnished  and  labor  performed,  and 
specify  many  Instances  In  which  the  ac- 
count charees  tlie  prices  of  materials  al- 
leged to  have  been  furnished  at  rates  ex- 
ceeding by  two  and  three  hundred  per 
centum  their  prime  coHt.  They  specially 
aver  that,  under  the"  i-ontract,  plaintiff 
had  nothing  todo  with  any  i-epntrs  which 
were  contemplated  or  made  above  the 
hull  of  the  boat,  and  that  ell  such  repairs 
were  made  by  and  under  the  supervision' 
of  the  defendant's  carpenters  and  otiier 
employes.  They  specifically  deny  that 
any  such  quantity  of  materials  was  used, 
or  any  such  <iuantity  ot  carpenter's  work 
was  done,  as  are  charged  for  In  the  ac- 
connt.  The  account  Is  here1»  appended, 
BO  that  It  can  be  seen  and  better  explained 
hereafter. 

"New  Orieana,  La.,  December  22, 1888. 

"Steam-Boat  <).  W.,Sentell  and  owners, 
to  McLellan  Dry-Dock  Company,  Dr. 
Docks  and  iShlp-Yards  In  Algiers,  Fifth 
District.  Office:  15d  Common  St.,  Mew 
Orleans,  La. 

im. 

Hov.  28.  Steam -boat    9,   W.  Bentell 


docked  9  76  00 

"     6,944  ft.  oak  B.  M.,  at  7o   026 

*'      14,206  ft.  pioe  B.  M.,  at  So   420  18 

•*     19,SZi  ft.  B.  U.  deck,  dried  pine 

and  cypress,  at  4o   773  B8 

»     1,130  lbs.  bolts,  at  6c   67  80 

«■     1.147  lbs.  spikes,  at  8c   fit  70 

•*     178  oak  wedges,  at  Sa   SS  90 


TXor.  28.  76A  lbs.  of  nails,  at  6e.   40  OS 

*'     1,468  lbs.  washers,  at  lo   14  5$ 

"     708  lbs.  spun  oakum,  at  15o   105  4S 

- "     &H  bbls.  pitch,  at  50.   10  85 

"     lUU  lbs.  lead  and  oil,  at  lOo   10  00 

*'     2  team  brushes,  at  25c   SO 

**     5  lbs.  tar  rope,  at  15a   75 

"     8  pltob  mops,  at  50c   1  00 

"     23  candles,  atfio   1  10 

**     i.m  ft.  B.  H.  dunnage,  at  SIS 

perM   8111 

14U  circles,  at  25a   85  00 

•*     70  braces,  at  200.   17  60 

"     70  keys,  at  70   4  90 

"     140  outriggers,   and  cat  and 

dressed,  at  2l}c   28  00 

**     8713i  days,  carpenters,  at  83.50  8,049  87 

18SH  days,  Jo{ner^  at  8S.60. ....  46?  25 

"     VMH  days,  calkers,  at  88.50: ....  467  83 

"     aesx  days,  laborers,  at  Si.   686  80 

**     80  days,  foreman  carpenter,  at 

ts   160  00 

"  10  days,  foreman  calker,  at  85. .  fiO  00 
Dec.  15.  Out  tbis  day  19  days*  demuiw 

raga,BtS10   190  00 


87,287  01 

As  per  ex-pay'rOU,  paid  Capt.  J.  Board- 
mao.   498  70 


•7.700  71 

To  data,  aa  per  night  watchman  dne 
owes,  SL&O   lOS  SO 


«7,880S1' 

The  account  was  found  so  nnsHtlatacto. 
ry  and  altogether  wanting  in  information 
that  defendants'  counsel  felt  constrained 
to  apply  for  the  appointment  of  expert! 
to  examine  the  boat,  ascertain  the  amount, 
value,  and  character  of  the  repairs  which 
hud  iaieen  made,  and  the  quantity  of  labor 
which  had  been  iierformed  under  tbe  eo» 
tract.  For  the  pnrpoae  of  giving  the  full- 
est Information,  1  append  It  also:  # 

1.  New  stem  and  apron  8140  00 

2.  Newbowandwarpingcbooks  110  00 
8.  New  breast  book  aad  deck.. .  30  00 

4.  Repairs  to  lower  hook   10  00 

6.  4  cavil  cleats,  large.   20  00 

6.  Setting  derrick  and  making 

8  purchase  blocks   25  00 

7.  New  capstan  and  bed.   40  00 

8.  New  forward  bitta.   40  00 

9.  New  guard  rim  and  chock 

around  boat   280  00  «  808  OS 

10.  New  batch  combiags,hatches, 

and  scuttle   26  00 

11.  New  coal  bunker  and  sheath- 

ing deck   66  00 

12.  New  set  of  cylinder  Umbers..  450  00 

18.  New  transom   100  00 

14.  Two  balance  rudders,  tillers, 

and  bumpers   190  00 

IB.  Four  new  stem-posts   40  uO 

16.  Sitting  steering  gear   33  00 

17.  Two  new  skegs  for  balance 

rudder   75  00 

18.  Twooross-chalnsaftforskegs  10  00 

19.  New  water-wbeel   860  00  1,835  00 

20.  4  hog-chain  posts  and  Spread- 

ers, main   64  00 

21.  4hog«hain  posts,  Inoenter..  40  00 

22.  4  wheel  braces.   90  00 

3S.  10  heel-pieces  for  hog-obaln 

posts   108  00 

24.  14  knuokle-obaia  braces          49  00 

25.  For  labor  putting  up  hog* 

obains   16  00 

26.  For56  screw-bolts  for  knuckle 

cbains   26  00 

27.  For  40  top  or  side  timbers....  100  00 

28.  For  12  f  ultock  timbera   24  00 

20.  For80balf  floon.  880  00 
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30.  For     stanohloDt  voder  ay\- 

iodor  timbers   2ft  00 

81.  For  160  mnolog  feet  oylindar 

<dani>p.   100  00     888  00 

88l  For  50  ruDttfne  feet  knuoUe 

clamp  and  rider   100  00 

SB.  ForSuruDtilogfeetmainkeet- 

Bon   190  00 

84.  For  150  ruDSiug  feet  aide  and 

bottom  clamp  18B00 

85.  For  raising  and  replacing 

floor  and  side  clamps  (old)  100  00 

86.  For  H  balf  beams  aft  noder 

cylinder  timbers.   48  00 

87.  For  80  feet  stancblon  string- 

ers in  bold   90  00 

88.  84  cabio  ■tancblons  and  re- 

pairs to  damps   70  00 

89.  For  clamp  and  sirisgers  over 

boUers   10  00     668  00 

40.  Tor  170  guard  beams  or  oat- 

riggera  SOO  00 

41.  For  85  main-deck  beams  1H6  00 

42.  For  2  boiler-deck  beams          40  00 

48.  For  8  boiler  cbocks  or  Btanda  15  00 

44.  For  main  and  guard  deck, 

{less  about  8  squares)    890  00 

45.  For  M  feet  of  knuckle  plaok  135  00 

46.  ForSTO  feet  of  side  plank....  870  00   1,896  00 

47.  For  64  feet  of  bottom  plank..  198  00 

48.  Fbr  dunnage  in  hulL   60  00 

4St.  For  docking  steamer   76  00 

60:  For  19  days*  demurrage^  at 

UO  per  day   190  00 

SI.  VivsulIeotnginfdrwwnAnid 

htirricaiM  roof.   80  00 

SB.  For  calking  tanU  and  deck. . .  686  00 

S8.  For  150  running  feet  cutting 

Btrake   187  00 

64.  For  sheattngnnder  guard*..   90  00 

K.  For  9  side  fenders   16  00 

60.  For  moving  and  replacing 

abaft  and  cylinders   75  00  1,478  00 

57.  For  cutting  boiler  deck  and 

raising  cabin   ISO  00 

68.  For  cntUng  hurricane  deck..   75  00 

80.  For  repairing  and  ohanglng 

4  pair  steps   95  00 

60.  Forrepairlngboilerdeck....   40  00 

AL  For  10  Doilerdeckoariinea...  10  00 

OB.  For  34  hurricane  deck  oar- 
lines   17  00 

88.  For  repairing  hurricane  roof 

deck   05  00     419  00 

64.  For  100  feet  guard-rail  aft. . .   50  00 

86.  For  125  feet  guurd-rall  for- 

ward   62  00 

60.  For  sundry  repairs  and  alter- 
ation to  aft  cabin   45  00 

67.  For  siding  doors,  sbotters, 

etc.,  to  enginO'room   140  00 

68.  For  splash  balk-head   88  00 

OB.  For  aundry  work,  by  qiprox- 

Imatlon   40  00     870  00 


[Signed]  J.  O.  McLai:t, 


O.  P.  Vallbttr, 

Experts. 

The  defendants  In  their  answer  admit 
tbat  the  probable  value  of  all  tlia  work 
dune  and  all  the  materials  turnlslied,  In 
ma  kinff  repairs  on  the  boat,  uggrefrated 
about  92,500  or  $S.OOO;  and.  as  a  compro- 
iDlfte.  offers  to  imy  the  dock  company 
t4.0(M;  bat  their  offer  was  reftued.  There- 
upon they  set  out  In  a  reconveiitlonal  de- 
mand that  the  plaintiff  Is  indebted  to  the 
defendant  company  in  the  sum  of  fS.OOOIn 
damaKed  for  the  violation  of  Ita  contract 
to  dock  the  boat  Immediately  after  the 
steatn-boat  E.  W.  Cole,  and  to  finish  the 
repairs  and  deliver  her  to  the  defendant 
wilbln  10  daya;  and  that,  lalllng  to  do 
•o,  and  not  baring  delivered  the  boat  on- 


tn  the  S2d  of  December,  1888,  the  boat  luit 
two  trips,  the  net  profit  of  each  of  which 
was  91,300,  and  of  which  her  master  and 
owners  were  unjustly  deprived,  an<l  for 
which  defendants  are  entitled  to  Judg- 
ment, in  reconvention,  over  aKalnst  the 
plalnttn.  The  case  was  tried  by  a  Jury, 
who  found  for  the  plaintiff  the  foil  anioant 
claimed,  and  after  anlneflectnal  effort- to 
prucnre  a  new  trial,  the  defendants  ap- 
pealed to  this  court. 

Under  ordinary  circamstances,  this  Is  an 
embarraRsIng  position  for  a  defendant  to 
be  placed  in;  and,  under  extraordinary 
circumstances,  much  more  so.  One  of  the 
chief  difBcultlesof  the  defendants  was  that 
th^  were  compelled  to  go  Into  court  wftb- 
ODt  wltueHses  of  their  own  who  poDsessed 
any  knowledjce  of  the  facts,  and  that  the 
cause  was  tried  at  a  place  remote  from 
the  master'sdnmiclle.  On  entering  an  ap- 
pearance In  court,  the  defendants  found 
themselves  confronted  with  an  account 
for  97)899  worth  of  alleged  repairs,  and 
which  did  not  mention  an  Item  of  repairs, 
and  which  does  not  contain  the  word  "re* 
pair."  Being  necessitated  to  ask  for  the 
appointment  of  experts  to  examine  the 
boat  and  ascertaltt  the  amoant  of  repairs 
done;  what  they  were,  and  the  value  of 
same;  how  many  laborers  had  been  em- 
ployed, the  time  tliey  worked,  end  the 
amoont  paid  them;  the  quantliy  of  mate- 
rial used  Id  making  repairs,  and  the  valae 
thereof, — defeodants  naturally  and  reason- 
ably  expecte<1,  and  had  a  right  tu  believe, 
that  tlie  experts  would,  through  their  re- 
port,g^ve  a  fair  explanation  and  synopsis 
of  the  plaintiff's  acL-ount;  but,  when  same 
was  produced  and  filed  In  court.lt  did  not 
furnish  any  of  the  data  required.  As  to  nil 
the  details  ol  tbe  account.  It  was  quite  aa 
silent  and  mysterious  as  the  account  It- 
self; even  more  so.  Thelrreportlscouched 
in  technical  terms  and  phrases,  wholly  nn- 
Intelligible  tu  anyone  nnHkllled  In  or  un- 
acquainted with  nautical  phraseology. 
In  It  I  find  such  terms  employed  as  "stem 
and  apron."  "bow  and  n  nrplng  chucks," 
"cavil  cleats,  "pun-buse  blocks,"  "tor- 
ward  bltts,*"'chuckaround  bont. ""hatch 
combiniB^,*'  "sheathing;  decks."  "balance 
ruddern,  tillers,  and  bumpers,"  "steer- 
ing gear,"  **chaln-posts  and  spreaders," 
"  knuckle-chain  braces, "  "fu ttock  timbers, " 
"knuckle  clamp  an<l  rider,"  "stanchion 
stringers,"  "gnanl-beams  and  nntrig- 
fftTS,*'and  a  niimberof  others,  too  tedious 
to  menthm.  It  Is,  to  my  thinking,  nut  a 
matter  of  surprise  that  the  district  Judge 
declined  to  homologate  the  report,  but  rel- 
egated the  whole  matter  tu  a  trial  before 
the  Jury.  Therein  one  feature  uf  the  re- 
port that  strikes  me  as  being  still  more 
singular,  and  thut  is  that  it  fonn<l  the 
value  of  the  repairs  enumerated  to  be  97.- 
238,  only  969  less  than  the  amount  uf  the 
account;  and  yet  there  are  charged  in  the 
account  the  following  Items,  vis. : 
Thirty  days  to  foreman.  tl50  00 

**  "    50  00 

Pay-roll  of  Boardman  4r8  00 

Night  watchman  108  00 

  180100 

—Which  items  are  not  for  repairs,  and 
were  not  charged  In  the  accuant  asre- 
palra.  Under  tblaatateot  acuHinte,  it  !■ 
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not  fiarprlsinK  that  weeks  of  time  were 
occupied  in  the  lower  court  In  trying  this 
case;  that  600  phkbb  of  transcript,  princi- 
pally devoted  to  expert  testimony,  were 
necessary  for  Its  presentation  to  us:  and 
that.  In  addition  to  three  hours  of  oral  ar- 
gument, 108  psLKeu  of  printed  ai^anient 
were  Decessary  to  explain  the  record  to 
UB.  In  the  courpe  of  the  trial  it  became 
necessary  to  have  the  plaintiff's  books 
broufcht  Into  court,  and  defendants  ruled 
plaintiff  to  produce  tliem.  From  the 
books  the  defendants  expected,  doubtless, 
to  obtain  the  dn1&  upon  which  the  ac- 
count was  baaed,  and  to  see  bow  plaintlfr 
had  kept  the  account  and  entered  the 
itenie.  day  by  day,  and  from  which  It  was 
detailed  to  them.  I  respectfully  submit 


that  the  very  appearance  of  the  books 
produced  Is  quite  enough  to  stamp  the 
whole  transaction  with  doubt  and  dls- 
trust.  They  are  diminutive,  dirty,  irregu- 
larly kept,  and  positively  do  not  furaisb 
any  Information  at  all.  At  most,  they  are 
the  crudest  form  of  memorandum  books. 
It  passes  my  comprehension  that  the  deal- 
ings of  a  rich  curporntlou,  with  steam- 
boats and  vessels  of  all  the  nations  of  the 
world  which  visit  our  great  commerctat 
metrupolls.  should  possess  no  safer  or 
more  reliable  depository  than  this.  In  or- 
der to  be  precise,  I  have  taken  the  liberty 
of  cllpplnfc  a  few  extracts  from  them,  just 
to  Illustrate  tbelr  character  and  the  infor- 
mation they  contain.  Extracted  front 
Memorandum  A,  B,  and  C,  respectively : 
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The  fullowlng  la  extracted  from  tbe  time-book,  aod  annexud  tor  the  purpose  ol  show- 
jiK  how  laborers*  time  was  kept: 


ME,  Week  ending  Saturday, 


NAMES. 


Of 

2/  ' 


On  this  kind  of  ttme-keeplnff  orer  94,500 
of  tho  plain  tin's  account  depends.  In  ad- 
dition to  these  books,  there  were  bronfi;ht 
vp  under  defeudantti'  rule  a  book  contain- 
ing a  proiniscoous  lot  of  receipts  not  ap- 
pertaloinK  to  this  case,  a  list  of  receipts 
lor  1886  and  1887,  Iodk  prtor  tn  tbe  Instant 
transaetlona.  aud  a  'petty  expense  ac* 
count  book  "  for  the  sameyears.  No  trace 
Is  fdnnd  of  plaintiff's  account  except  a 
copy  taken  In  a  letter-press  book.  Tlils  la 
all.  Before  Kolnf?  Into  details,  I  wieh  to 
attract  attention  to  one  prominent  error. 
Id  my  conception,  that  the  report  of  the 
experts  developed  Id  the  account.  It  Is 
allseed  In  defendants'  answer  that  the 
plaintiff's  contract  did  not  embrace  any 
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repairs  on  the  boat  which  weremadeaboTe 
the  hull  of  the  boat,  /.  e.,  on  deck.  This 
is  not  denied  by  plaintiff's  counsel,  but,  is 
a  qnalifled  way,  is  admitted.  It  Is  appar- 
ent that  it  was  not  necessary  tor  tlieUnlt- 
ed  Ktates  inspectors,  or  those  of  the  boanl 
of  underwriters,  to  condemn  a  boat  to 
dock, for  the  repair  of  her  decks  andcabln, 
or  her  water-wheel,  or  pilot  house,  or  her 
Jacob-staff  or  guards.  The  avermentand 
proul  are  that  all  each  work  was  done 
nnder  the  superintendence  of  the  l)uat*s 
carpenter  and  captain;  yet  we  find  lu 
the  experts'  report  the  loilowlng  items, 
chanced,  and  reported  os  "repairs"  made 
by  the  plaintiff  In  pursuance  of  the  cou- 
tract,  vli.: 
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T.  J^ew  oapsUD  and  bed   $40  00 

18.  NewtraDsom   100  00 

19.  New  water-wheel   860  00 

20.  4  bog-obaiD  posts,  etc   04  00 

aL  4          ditto    40  00 

88.  Wheel-braoes   20  00 

85.  Labor  puttiog  up,  etc   S5  00 

9».  80  hBlffloora   330  00 

86.  For  2i  half  beams   48  00 

41.  For85malQdeck,eto   185  00 

48.  For  9  boiler  detA,  eto   40  00 

44.  For  maia  and  guard  deelt . .  830  00 

66.  For  removinjr  shaft,  etc..  75  00 

57.  ForcuttlQgboileraeck.eto.  150  00 

58.  ForcuttiDg  hurricane  deck, 

otc.   75  00 

59.  For  repairing  step,  eto....  25  00 

60.  ForrepairlDgbollordeck..  40  00 

61.  For  10  boiler^eck  carlioes  10  00 
63.  For  81  burricane  deck,  etc.  17  00 
68.  For  repairing  hurricane, 

etc  ;   «5  00 

04.  ForlOO  feet  of  guard-rail..  ItO  00 

06.  For  BuDdry  repairs,  eto..,.  46  00 

07.  For  siding  doors,  etc   140  00 

88.  For  apluE  balk-head   88  00 


 18,847 

These  are  items  and  amoants  extracted 
from  the  report  of  the  experts.  These 
Items  shonld  nut  hare  been  locladed  In  the 
account,  as  all  of  the  repairs  mentioned 
were  made  above  deck. 

The  next  feature   of  the  account  to 
which  I  attract  attention  Is  the  peculiari- 
ty of  the  Items,  Tlx. : 
1.  S.044feetof  oak,  a7o.....  t  636  08 


8.  14,206reetOf  pbie.«8a..     486  18 
&  19,828  feet  puie  and  ct- 

press,  a4o   773  88  91,835  14 

4.  871}^  days,  carpenters  a..  8,080  87 

5.  ISSWdays,  ioinen,  a8.50    467  63 

6.  368Ji  days,  laborers,  a8.00    686  50   4,068  49 


Aggregating   $5,878  68 


These  six  Items  constitute  the  bulk  of 
the  plaintiff's  account.  Now,  what  is  the 
character  of  the  evidence  plaintiff  offered 
In  support  of  them? 

First,  as  to  the  8,044  feet  of  nak,  f 626.08. 
As  to  this  Item  we  wilt  quote  from  the 
brief  of  plaintiff,  p  11,  vis.:  **(1)  Orris  1. 
IfcLellan  testifies  that  the  amount,  8,944 
ft.  B.  M.,  Is  a  correct  sum  total  of  calcu- 
lations made  from  correct  daea  taken  from 
books  A,  B,  C,  dray  receipts,  and  bills.  In 
the  following  manner:  The  foreman,  Mr. 
Wm.  Simpson,  finding  a  i-ertaln  piece  of 
oak  necensary  to  do  a  needed  pnrt  oi  the 
repairs,  firat  looked  In  the  stock  tn  the 
yard.  If  there,  measured  the  piece  cor- 
rectly, and  charged  It  to  the  a,  W  Hen- 
tell'e  account,  as  In  the  books.  If  not  to 
b3  found  in  the  stock  on  hand,  Mr.  Simp- 
son ordered  the  particular  piece  or  pieties 
of  some  resident  Inmbertnan,  and,  on  ar- 
rival of  stuff  at  dry-duck  yard,  the  stuff  Is 
duly  inspected  as  to  quality,  sixes,  and 
quantity.  If  the  uaual  duplicate  receipt 
was  sent  with  stuff,  on  the  stuff  beiuK 
found  correct  In  all  qualities,  oiie  receipt 
was  marked  'O.  K.,'  and  returned  to  the 
driver;  the  duplicate,  marked  'ir.  W. 
Sentell,'  was  placed  on  the  file.  If  but  one 
receipt  was  sent  with  the  stulT,  a  correct 
copy  of  that  receipt  was  either  put  In  one 
of  the  books  or  on  the  slate  kept  In  the 
wfllce  tor  said  purpose.  At  sucb  times, 
when  the  staff  so  ordered  arrived,  when 
the  foreman,  Mr.  Wm.  tiimpsoni  was 


down  In  the  dock  or  elsewhere  engaged, 
and  Mr.  O.  I.  McLellan,  the  manager,  was 
on  the  spot,  the  stuff  was  duly  and  like- 
wise Inspected  and  charged  to  the  G.  W. 
Sentell  by  him.  At  the  completion  of  the 
said  bill  of  repairs  dated  December  22. 
1888,  ail  memoranda,  dray  receipts,  books, 
and  bills  of  hII  oak  charged  to  the  G.  W. 
Sentell,  and  so  marked,  were  several  times 
duly  and  very  cnrcfulty  checked  up  and 
cslculnted  by  Mr.  Orris  I.  McLellau,  the 
manuger,  and  Mr.  Wm.  Simpson,  the  fore- 
man ;  and  the  sum  total  being  correctly 
fmnd  8,044  feet  B.M.,lt  was  socharged  by 
Mr.  Orris  I.  McLellfin  In  the  blotter 
against  the  O.  W.  Sentell,  and  from  the 
blotter  correctly  cliarged  In  the  bill  dat^ 
December  22.  1888,  against  the  said  G.  W. 
Sentell.  (2)  The  amount,  8,&i9  feet  B.  M., 
of  oak  la  again  proven  by  the  written  state- 
ment of  two  experts,  Messrs.  John  R. 
Dennis  and  James  Bulnt,  experts  chosen 
solely  aod  atone  by  the  defendants,  and 
without  any  knowledge  of  the  plaintiff, 
they  making  the  sum  total  of  lumber,  oak, 
pine,  and  cypress,  some  47,171  feet  B.  M.. 
and  the  bill  presented  bears  a  charge  of 
only  42.472  feet  R.  M..  total  amount  of 
lumber,  oak,  pine,  and  cypress;  thereby, 
in  a  total  summing,  collectively  proving 
the  amount  8,044  feet  onk,  B.  M.,  Is  not  an 
overcharge."  Now,  I  respectfully  submit 
that,  upon  counsel's  own  statement,  the 
testimony  of  Orris  I.  McLellan  proves 
nothing.  Be  Is  the  nianager  of  the  dock 
company,  and  bossed  the  job.  What  Is 
the  purport  of  the  phrase,  "a  correct  snm 
total  of  calculations  made  from  correct 
data  taken  from  books  A,  B,  C,  dray  re- 
ceipts, and  bills?**  This  wltuess  dues  not 
speak  of  this  matter  from  his  own  knowl- 
edge, for  be  says:  "The  foreman,  Mr.  Wm. 
Simpson,  finding  a  certain  piece  of  oak 
necessary  to  do  a  needefl  part  of  the  re- 
pairs, first  looked  In  the  stock  in  the  yard. 
If  there,  measured  the  i)lece  correctly,  and 
charged  it  to  the  G.  W.  Sentell's  account, 
as  in  the  books.  If  not  to  be  found  In  the 
stock  on  hand,  Mr.  Simpson  ordered  the 
particular  piece  or  pieces  of  some  resident 
lumberman,  and,  on  arrival  of  stuff  at 
dry-dock  yard,  the  stuff  is  dniy  Inspected 
as  to  its  quality,  size,  and  quantity."  I 
submit  that  this  wltuess'  statement  is 
quite  as  desultory  as  the  books  to  which 
he  referu,  and  the  whole  of  It  is  hearsay. 
Referring  to  the  record,  1  find  that  the 
witness  O.  J.  McLellan  testifies  that  tbeae- 
connt  Is  In  his  handwriting,  and  that  he 
made  the  calculation,  and,  "so  far  as  his 
knowledge  [goes]  it  Is  correct."  That  he 
kept  the  time  of  the  laborers,  and  that  the 
books  show  the  charges.  When  on  his 
cross-interrogation  he  was  requested  to 
state  how  he  knew  the  amount  of  oak 
that  was  used,  answered :  "Webaveuur 
dray  receipts.  •  »  •  Those  receipts  an 
charged  in  a  book  I  have  here."  When  he 
was  reqneeted  to  state  It  he  knew  any- 
thing about  the  matter  personally,  he 
said:  "Yes,  I  do,  individually.  Inasmuch 
as  these  receipts  are  in  the  handwrltinif 
oftbe  patty  we  bought  th»  tmabe>  of. 
They  are  filed  there,  and  I  overlook  them, 
and  make  the  bills  out.  This  araonnt  we 
went  ow  twice,  and  fonnd  It  perfectl.v 
correct,  aa  tkr  as   we  kaow."  (Itallcii 
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mine.)  Thla  atatemrat  In  In  direct  contra- 
diction n!  tbe  one  he  bad  prevlonsly  made; 
that  the  receipts  are  cbarsed  In  platntitTa 
books,  and  that  ItB  billH  are  madeout  from 
them.  But,  when  preaaed  for  tbe  produc- 
tivu  of  the  dray  receipts,  bis  answer  Is :  "I 
have  some  whlcb  I  can  show  yua  as  a 
sample.  •  •  •  i  wui  not  say  I  have  all 
ol  ibem,  but  I  have  the  billa  which  yon 
can  aee.  •  •  •  i  will  not  aay  tbeae  are 
all,  but  they  are  the  most  of  tbem^  whieh 
will  ^ve  a  fair  sample  of  how  we  worked. 
*  *  *  We  generally  destroy  tbosetblogs 
after  we  check  our  bills  up."  When 
preKRCd  fur  the  production  of  the  original 
pDrcliuse  bills,  he  replied:  ** I  have  It,  air. 
In  tbe  hnndwrltinK  of  niy  foreman,  as  he 
took  It  from  each  piece  ordered  from  Pa- 
dncnh."  ReterrinK  to  tbe  books  which  he 
aald  he  had  kept  hlmsell,  be  was  requested 
lo  state  bow  be  bad  derived  from  iliose 
books  the  ditta  on  which  he  stated  the 
account  sued  on,  and  he  replied:  "Here it 
la,  sir;  my  foreman's  memorandum  book 
Ir  In  his  bandn'rlting.  which  he  keeps  day 
by  day,  and  which  waa  cheeked  by  me  as 
1  maUethecalculationB.*'  Becurrlng again 
to  the  question  of  dray  receipts,  he  wtis 
preHsed  to  produce  them,  and  be  itald  he 
did  not  have  them;  and.  being  asked  to 
state  tbe  reasiin,  he  said :  "Because  I  did 
not  p.Ti>ect  a  suit.  Alter  we  pay  our  bUls, 
and  check  them  ap.they arethrowu  away. 
We  buven't  any  of  the  dray  recelpta." 
Thla  witnem,  boing  shown  the  booka,  waa 
minested  to  state  whether  lie  bad  any 
other  source  ol  Information  In  regard  to 
the  materials  which  had  been  furnished, 
and  lie  said:  ** We  have  a  slate  that  often 
tbe  foreman  will  go  In  and  mark  an  item 
on;  also  he  carries  that  book  in  the  yard. 
Sometimes  he  will  go  in  and  cbai^  it  on 
the  slate.  That  alatn  Is  generally  cleaned 
off  every  day;  sometimes  It  la  not."  He 
was  then  aaked  to  atate  who  takes  the 
reconl  from  the  slate,  and  answered  that 
be  did.  and  referred  to  memorandum  book 
C,  as  the  one  containing  It.  But  defend- 
ants' counsel  said  that  his  examination  of 
that  book  did  not  show  the  number  of 
leet  of  lumber  charged  in  tbe  account,  and 
he  rei>lled:  "I  told  you  about  the  slate. " 
Ue  then  requested  tbe  witneaa  to  state  In 
what  book  that  computation  was  put, 
and  he  replied:  "It  was  taken  from  the 
slate,  and  added  up  on  the  back  of  old 
dra>  receipts."  To  my  thinking,  thetee- 
timuiiy  or  this  witness  has  only  aerved  tu 
render  "confusion  worse  confounded." 
And  at  the  conclusion  of  an  extended 
crosfi-examinaiion  be  confesses  that  he 
"runnot  tell  anything  particular  about 
any  single  Item  In  the  contract  for  tbe 
boat."  " [Ol]  no  Item  can  I  tell  you  the 
particular  amount  or  the  time."  Mr. 
Shnpson'B  teaciniony  Is  equally  unsatis- 
factory and  uncertain.  He  says:  " Ol 
cftnnte.  I  know  nothing  about  the  bills, 
and  didn't  make  them.  My  nierooranduni 
books  and  the  slate,— that  la  aa  far  aa  I 
can  Bwcnr  to.  •  •  •  Wo  went  over  the 
amount  of  the  feet  together.— Mr.  McLd- 
lan  and  I,— and  we  thought  they  were 
large.  We  thought  these  amounts  were 
large,  and  went  over  the  memorandum 
and  tallied  them.  Queatlon.  And  he  found 
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them  correct  T  Anawa*.  I  tblnk  be  did  at 
tbe  time." 

It  occurs  to  me  to  be  quite  singulartbat 
after  tbe  evideuee  of  these  two  principal 
wltnesaee  had  been  adduced,  and  plain- 
tlR'M  account  being  left  in  Impenetrable 
doubt,  itfl  counsel  did  not  put  on  the 
stand  some  of  the  numerous  carpentem 
and  toluers,  who  are  alltii^  to  have  been 
employed  In  working  these  materials  up, 
and  making  therewith  the  repairs  on  the 
boat,  and  offer  to  prove  by  them  tbe 
quantity  of  materials  actnally  used,  and 
Us  value,  aa  well  as  the  length  of  time 
these  carpenters  and  Joiners  actually 
worked ;  the  length  of  time  whlcb  was 
actually  required  for  tbe  performance  of 
tbe  work;  and  the  amount  of  compensa- 
tion received,  respectively,  by  them.  In. 
tbe  account  there  la  charged  $8,049.87 
for  871%  daya,  eartWHters,  at¥3.50  per  day. 
Tbe  accuunt  cbai^ea  for  lii  days'  demur- 
rage, at  flO  per  day.  $190;  thus  admit- 
ting that  the  boat  waa  in  dock  just  19 
days.  Then  there  must  have  been  at  least 
4S  dlHerent  carpenters  who  worked  the 
full  time.  Perbapa  there  were  many  more. 
There  must  have  been  a  proportionate 
number  of  Jolnera,  calkers,  and  laborera. 
In  addition  to  tbeae,  there  was  a  "fore- 
man carpenter**  who  Is  alleged  to  have 
been  paid  $5  per  day  for  thirty  days,  /.  e., 
9160,  and  who,  of  all  others,  ouRbt  to 
have  been  fnlly  advised  as  to  all  tbe  de- 
tails of  tbe  work.  Not  one  of  all  of  these 
persons  were  called  to  the  witnesa  stand, 
nor  is  their  absence  acconnted  tor.  It  la 
a  fact  that  la  made  mention  of  In  theopin- 
ion  that  the  defendant  company's  captuln 
and  carpenter  had  not  been  called  and 
sworn  as  witnesses.  The  carpenter  had 
nothing  to  do  with  any  work  on  the 
boat's  bull;  and.  Judging  from  an  item 
In  tbe  account  sued  on,  via.,  **Aa  per  ex- 
pay-roll,  paid  Capt.  J.  Boardman,  $40^1.- 
70,"  It  must  have  tieen  a  pay-roll  of  the 
Joiners,  who  worked  under  the  boat's  car- 
penter, which  was  paid  by  plaintiff,  as  u 
mutter  of  accommodation,  as  Is  explained 
In  the  evidence.  This  theory  Is  confirmed 
by  the  tact  that  there  is  no  other  pay-roll 
whlcb  figures  in  the  evidence,  or  which  ia 
referred  to  In  the  account.  But,  even  if 
they  were  charged  with  full  knowledge  of 
and  responsibility  for  the  whole  work,  the 
fact  of  tbelr  not  having  been  offered  aa 
witnesses  is  fully  rebutted  by  tbe  absence 
of  the  great  number  of  plalutiff's  employes 
and  workmen  from  the  stand.  On  the 
cnntrnry,  plaintiff's  counsel  called  to  the 
stand  tbe  two  experts;  but  tbelr  evidence 
is  of  little  value,  us  theiy  could  not  g<i  Into 
dctalla,  but  rested  themselves  contented 
with  stating  that  the  items  of  their  report 
was  made  up  by  them,  from  an  examina- 
tion of  the  repairs  which  were  pointed 
out  to.tbcm  by  Mr.  Simpson,  the  toreman 
of  the  dock  company.  But  this  witness. 
Mr.  8ira|iRon,  was  not  Interrogated  In  re- 
gard to  tbe  repairs  which  are  enumerated 
on  tbe  report  of  the  experts.  No  other 
witness  was.  There  is  no  proof  that  such 
repairs  were  made  at  all;  and  In  this,  to 
my  thinking,  consists  a  complete  Jiiatas 
In  the  evidence.  1  find  that  my  remarks 
are  being  too  mocb  lengtbened,  and  I  wlU 
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eonelnde  them  by  ttatlnflc  that  I  arise, 
Irom  a  carefnl  study  of  thla  caw,  with  the 
clear  couvlctiun  that  there  la  DotrafBclent 
evidence  In  this  record  to  JaetUy  aay  JndK- 
inent  against  the  defendantfi.  1  tblnk  the 
verdict  of  the  Jary  ehuuld  have  been  set 
aside,  and  the  cause  remanded  to  the 
court  &  qua  for  a  new  trial;  and  that 
a  board  of  experts  or  aadttors,  connlsting 
of  skilled  accountants,  should  be  therein 
appointed  toexemine  the  books,  accoun  ta. 
and  expert  evidence,  and  render  a  full  and 
correct  statement  thereof,  for  the  exam- 
ination and  guidance  ol  the  court  and  a 
Bpef;lal  jury.  Without  dlBcnssIng  the  de- 
fendants' recon vent] one  1  demand,  I  dissent 
from  the  opinion  of  the  euort  tor  the  rea- 
sons herein  assigned. 

Bbphi'DEs,  C.  J.,]olD8ln  this  dissent,  for 
the  rpflBon  that  the  evidence  1«  altojrether 
InmifficienC  toeHtabliHhtlieclalmsot  93,049* 
S7for  carpenter's  work,  and  $620.US  for 
oak  lumber,  aggregating  98,676.46. 


OoLDixo  T.  GoLDiNG  et  al.  (No.  10,7^.) 

(aupretM  Cowt  of  Louisiana.  Hay  11, 189L 
4S  La.  Aim.) 

CDKircNiTT  Pbofsbtt  —  Pdbohisb  Arm  Dsath 
or  Win  —  Cawcbllatiox  op  Lsoai.  MOrtoaob 

— StIB8TtTUTI0:(  OF  SPECIAL  HORTOAOE. 

1.  Property  purchaBed  by  the  husband  In  his 
•wu  name,  after  the  dissolntion  of  the  conimuni- 
ty  death  of  wife,  does  not  fall  Into  the  com- 
maolty. 

3.  On  proof  that  such  property  waa  puroha&ed 
with  identified  funds  of  the  commonlty,  it  might 
be  claimed  as  community  property,  under  the 
doctrine  of  Phrtle  t.  Price,  81  La.  Ann.  857;  but 
such  claim  could  only  be  urged  against  the  hus- 
band while  the  title  remained  in  bis  name,  and 
oould  not  avail  against  hoTta  fide  mortgages  and 
subsequent  purchasers,  who  acted  on  the  faith  of 
the  recorded  title. 

&  Where  the  legal  mortgage  In  favor  of  a 
minor  on  the  properly  of  his  tutor  has  been  can- 
celed and  eruea  from  the  records  by  tbe  final 
decree  of  tbe  oourt  seised  with  Jorisdlotlon  there- 
of In  proceedings  regular  on  their  face,  and  with 
the  advice  and  consent  of  a  family  meeting,  a 
special  mortgage  has  been  substituted  therefor, 
snbeequent  purchasers  In  «ood  faith  of  the  prop- 
erty will  be  protected,  and  cannot  be  sfltected  by 
charges  of  fraud  and  conspiracy  in  the  prooeed- 
iugs,  to  which  they  were  not  parUes,  and  of 
which  they  were  Ignorant. 

4.  The  ]  udge  a  qua  has  correctly  held  that  the 
charges  of  fraud  and  conspiracy  against  several 
defendants  herein  have  not  been  proved. 

(SvUobtu  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans :  Fuedrkick  D,  Ki\u,  .ludge. 

Cburles  W.  Homer  antl  Jon.  P,  HornttrA 
Sun,  for  appellant.  Howe  A  Preiiti8n,  fur 
executi>r  or  S.  B.  Steers.  W.  S.  Htnedlct, 
for  A.  A.  Maglnnis  and  estate  of  John  H. 
Maginnis.  Unrrj-  H.  hull,  for  H.  C.  Mc- 
Cnn  and  D.  U.  McCan.  Rice  4t  ArmBtroog, 
for  M.  Schffarti. 

Fbnner,  J.  The  facts  oat  of  which  this 
litigation  grows  are  the  fullowlng*  The 
wire  of  Wllllain  Oolding  died  In  Kebniary, 
V^M,  leaving  us  iHsue  of  the  marriage  a 
minor  child,  viz., the  pref<ent  plaintiff,  Will- 
iam D.  tioUlliig.  After  her  death,  In  the 
months  of  March  and  •Inly,  the  surviving 
husband,  WUIlam  Uulding,  purchased  the 


{U. 

real  estate  Involved  Id  tbls  anlt.  In  Octo- 
ber, 1864.  tbe  BDccesalon  ot  Mrs.  Golding 
was  opened,  but  no  Inventory  was  taken 
till  long  afterwards.  In  Jane,  1866.  Will- 
iam Uolding  executed  a  mortgage  on  the 
real  estate  above  referred  to  in  favor  of 
D.  C.  McCan,  to  secnre  an  acknowledged 
Indebtedness  of  950,U66.90.  In  July,  1H65, 
William  Ooldlng  made  an  Inventory  In  his 
wife's  succession,  and  included  In  it  tbe 
property  purchased  by  him  after herdeatb, 
and  on  which  he  had  Jnst  granted  the 
mortgage  to  McCau.  On  June  7,  1866, 
when  the  first  mortgage  note  to  McCan 
Whs  ab(mt  to  mature.  Guiding  brought 
suit  against  McCan,  attacking  the  consid- 
eration of  the  mortgage,  praying  for  its 
annulment,. and  for  a  further  Judgment 
against  McCan  for  more  than  9100,000. 
On  Jnne  16,  IMO.  McCan  filed  suit  by  exec- 
utory process  on  his  mortgagenote,  which 
was  enjoined  by  Golding  on  tlie  same 
grounds  set  up  in  the  flrBt-mentlnned  suit 
These  suits  went  to  Issue  and  trial,  and 
both  resulted  In  Judgments  In  favor  of 
McCan,  from  wbleb  Judgmmts  Ouldlng 
took  appeals  to  the  supreme  conrt.  Dur- 
ing tbe  pendency  ol  these  appeals,  a  cum 
promlsewas  effected  between  Guiding  and 
McCan,  evidenced  by  a  notarial  agree- 
ment containing  tho  following  stlpula- 
tiuns:  (1)  Guiding  dismisses  appeals,  suit 
supreme  court,  Nob.  1611,  1916,  (district 
court  Nob.  1S.2K9,  17,465.)  (2)  Goldtng 
agrees  to  transfer  property  comer  J  ulla 
and  Tctaoupltnnlas  streets  to  McCan,  In 
full  payment  of  9^.000,  and  to  snIistitDte 
for  the  minor's  tacit  murtgage  on  said 
property  a  special  mortgage  on  other 
property.  (8)  Golding  to  pay  McCan  96,- 
000  In  caBh,and  transfers  certain  Judgment 
to  extent  of  other  96.00(1.  (4)  The  final 
balance  due  McCan  on  mortgage  on  Nov- 
elty Iron-Works  Is  fixed  at  916.000,  and 
sundry  minor  Btlpniutluns.  In  the  mean 
time  In  August.  1S65.  Golding  had  filed  tbe 
Inventory  taken  in  the  Buct-esalon  of  bis 
wife,  which  exhibited  the  property  here  in- 
volved and  porchased  by  Guldlngurter  his 
wife's  death  as  community  property,  ap- 
praised at  96:t,600,  and  also  recited  a  far- 
tiier  amount  of  cash  on  hand  of  9S7.H40. 
Under  the  law  then  In  force  the  minor  had 
a  tacit  mortgage  on  the  property  uf  his 
tntur  for  the  atDuunt  due  him  under  the 
Inventory,  end  this  mortftage  had  been 
preserved  under  tbe  constitution  ot  1H6N 
hy  timely  record  of  the  abBtrnct  of  In- 
ventory. McCan  thus  dlticovered  that 
the  real  estate  on  whicn  bis  mortgage 
rested  figured  on  this  inventory  as  com- 
mnnlty  property,  one-half  of  which  be- 
longed to  the  minor;  and  that.  In  addl- 
tioti  thereto,  It  was  subject  to  the  minor's 
mortgage,  priming  bis  own,  fur  the  large 
Bum  appearing  onsald  Inventory.  McCan 
then-upon  brought  hiB  action  In  the  sec- 
ond diH trie t  court.  In  which  said  Invento- 
ry had  been  filed  and  bomolgated,  against 
Golding,  tutor  and  the  nnder-tutor  of  the 
minurs,  tu  have  said  Inventory  annulled 
and  set  HHld(>,  to  have  the  real  estate 
placed  thei-eon  declared  to  be  not  commu- 
nity property,  but  the  Individual  proper- 
ty of  WllllHm  Golding,  and  to  onler  the 
tutor,  William  Golding,  to  state  and 
prove  contradictorily  with  McCan  and  the 
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nnder- tutor  the  trae  nature,  value,  and 
amoDnt  of  the  commnnlty  property  and 
debta.  After  Issue  Joined  and  contradict- 
oTj  trial. JadKinentwaa  rendered  as  above 
prayed  for.  In  accordance  with  this  de- 
cree, tioldlDg,  tutor,  presented  a  petition 
In  the  Boceeeslon  of  his  wife,  with  a  state- 
ment of  the  assets  and  debts  of  the  com- 
munity, and  asked  that  McCan  and  the 
onder-tntor  be  cited  to  sitow  cause  why 
the  snld  account  should  uot  be  homolu- 
irated.  Both  defendants  appeared  and 
filed  answer,  the  canse  was  re^larly  tried, 
evidence  was  heard,  and  Judgnient  was 
rendered  faomotofra tin? the accouD t.  This 
account  of  course  ellmina'.cd  the  real  es- 
tate which  had  figured  on  the  inventory, 
but  placed  the  amount  of  the  price  paid 
therefor  In  lieu  thereof,  maklnic  the  com- 
munity assets  the  sameln  amount  as  on  the 
former  inventory.  But  the  account  sup- 
plied what  had  been  omitted  In  the  inven- 
tory,— a  statement  of  community  debts, 
ainountlnip  to  980.000,  leHvlng  a  surplus 
of  9840  due  the  cuiumuntty,  of  which  one- 
half  belonged  to  the  minor.  On  the  peti- 
tion of  the  tutor  and  the  advice  of  a  fam- 
ily meeting,  the  minor's  (general  mortKaiee 
was  canceled  and  erased,  and  a  special 
mortKaice  on  particular  property  was  sub- 
stituted therefor  In  the  amount  of  9170. 
In  this  state  of  case  the  title  to  the  two 
pieces  of  real  estate  has  passed  from  Oold- 
iag  to  boon  Hdfi  purchasers,  who  bought 
uo  the  faith  of  the  records  and  judgments 
above  recited;  and  the  property  has  been 
flold  and  resold,  until,  at  the  date  of  this 
iinit,  the  title  of  one  piece  atood  In  the 
names  of  A.  A.  and  J.  H.  Maglnnls,  and 
of  the  other  in  the  name  of  S.  B.  Steers. 
The  minor,  William  D.  Goldlng,  bnving 
attained  the  age  of  majority,  brlufis  the 
present  action  against  McCan,  his  tutor, 
and  under-tutor,  and  the  above  named 
present  owners  of  the  property.  In  which  he 
assert^  the  nalllty  of  all  the  above-men- 
tioned proceedings;  asserts  the  Integrity 
of  his  rights  under  the  original  Inventory 
and  his  tacit  mortgage;  claims  that  he, 
therefore,  remains  the  owner  of  one-half 
of  the  property  Included  therein,  and  has 
a  mortgage  on  the  other  half;  and  claims, 
In  addition  thereto,  a  large  Judgment 
against  McCun,  bis  tutor,  and  under-tu- 
tor, in  solido.  Several  exceptions  were 
filed  and  overruled ;  but  the  case  is  so 
clear  on  the  merits  that  there  Is  no  need 
to  consider  them. 

1.  The  claim  of  ownership  of  one-halt  of 
the  property  has  no  foundation  In  law. 
The  property  was  purchased  by  Oolding 
after  the  dissolution  of  the  community, 
and,  under  the  plain  text  of  the  Code,  did 
not  become  community  property.  Hev. 
Ovll  Code.  art.  2402.  The  claim  that  the 
property  was  purchased  with  community 
funds,  and  was  therelore  held  under  a  re- 
sulting trust  fn  favor  of  the  community, 
might  have  force  against  Uoldtng  If  the 
title  remained  In  him,  provided  it  were 
shown  that  the  purchase  was  made  witli 
the  Identical  funds  held  tor  the  communi- 
ty, under  the  doctrine  of  Flrtle  v.  Price, 
3\  La.  Ann.  357;  but  no  such  proof  of 
identity  is  made.  And  in  no  case  could 
such  claim  be  maintained  against  the 


mortgage  executed  In  favor  of  McCan, 
which  was  accepted  on  the  taltb  of  the  re- 
corded title;  and  still  less  against  thesub- 
aequent  boBA  tfde  purchasers.  Case  t. 
Beauregard,  1  Woods,  IM. 

2.  Theclalm  of  mortgagemnst  be  denied 
for  similar  reasons.  The  mortgage  in  fa- 
vor of  the  minor,  which  once  apparently 
rested  on  this  property,  was  canceled  by 
a  final  decree  of  the  only  court  which  had 
Jurisdiction  in  the  premises,  on  proc?ed- 
tngs  perfectly  regular,  to  which  both  the 
tutor  and  uuder-tutor  were  parties,  and 
was  duly  erased  from  the  records  with  the 
advice  and  consent  of  a  family  meeting, 
and  substituted  by  a  special  mortgage  In 
the  amount  fixed  by  the  court.  Even  if 
there  were  fraud  In  these  proceedings, 
(which  Is  uot  proved.)  they  were  regular 
on  their  face,  and  fully  protect  the  defend- 
ant purchasers,  who  are  not  charged  with 
participation  In  or  knowledge  of  such 
fraud, and  had  the  right  to  acton  the  faith 
of  the  record. 

8.  The  sweeping  charges  of  fraud  and 
conspiracy  made  against  the  tutor,  the 
under-tutor,  and  McCan,  are  not  sus- 
tained by  proof,  and  furnish  no  ground  for 
the  relief  claimed  against  the  under-tntor, 
Mcl'an,  which  was  properly  denied  by  the 
Judge  a  fva.  These  proceedings  furnlFth 
no  proper  basis  for  adjudicating  on  the 
special  mortgagefor  9^70,  recorded  against 
the  property  now  held  by  the  succession 
of  8.  B.  Steers,  and  the  judge  below  tight- 
ly ignored  It.  This  Is  without  prejudice  to 
the  right  of  plalntin  to  assert  the  same 
In  proper  proceedings.  Judgment  at 
firmed. 

Bebearing  refused. 


State  st  rs/. Chandler  v.  ELLis,Jndga. 
(No.  10,845.) 

(Suprame  Court  itf  £ouisian&  April  87,  UBL 
48  La.  Ann.) 

Cbrtiobabi  to  Rsviiw  Jddoiritt  ot  DmsnHAXh 
1.  The  functions  of  the  writ  of  certiorari  can- 
not be  invoked  to  pass  upon  the  correctness  of  a 
Judgment  of  dismissal,  rendered  by  a  court  of 
competent  Jurisdiction,  in  a  case  in  which  the 
proceedings  have  been  regularly  conducted. 

S.  Those  fUDctiOQs  are  restricted  to  aitcertain- 
ing  the  validity  of  proceedings  on  the  face  of  the 
record,  In  point  of  form. 
{SyllaJauM  by  the  CoutU} 

J.  B.  Chandler,  In  pro.  per, 

Bermcdkz,  C.  .7.  'This  Is  an  application 
tor  a  certiorari.  The  relator  complains 
that  a  certain  suit  which  he  had  brought 
to  annul  a  judgment  ugainst  him.  having 
been  allotted  to  division  £  of  fherlvll  dis- 
trict court  for  the  parish  of  Orleans,  was 
removed  by  the  judge  of  that  division  to 
division  A,  by  which  the  judj^ment  at- 
tucked  had  been  renilered;  and  that,  on 
trial  of  certain  exceptions  in  the  caise,  the 
Judge  of  the  last  division  ruled  sustaining 
them,  and  dismissing  the  action.  The  re- 
lator charges  that  tlie  Judgment  thus  ren- 
dered Is  erroneous,  and  aggriercH  him. 
lie  contends  that,  as  the  case  Is  nnap[>eHl- 
able,  lie  Is  entitled  to  a  writ  of  certioraii, 
tu  test  the  correctnesa  of  the  judgment  of 
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dtsmlssal.  The  dlTlslon  bad  JurlBdlctlon 
uver  the  ault  to  annul ;  bu  much  bo  that 
Du  other  court  could  entertain  It,  and 
pass  upon  its  merits,  to  affect  In  any  way 
the  JudfcmeDt  attackefl.  Code  Prac.  art. 
SOS;  Hen.  Dig.  746-752.  The  aupervisory 
turtHdlctlon  of  this  court  must  not  be  con- 
(ounded  with  Ita  apiH>llate  Jarimlictlnn. 
State  y.  Bobinson,  ^  X^a.  Ann.  968.  Pro- 
ceeding like  the  present  one  have  for 
thdr  object  to  ascertain  not  the  correct- 
ness of  a  judsment,  but  the  valldfty  of  the 
proceedings  In  the  Inferior  court  on  the 
face  of  the  paperH.  and  do  not  perform  the 
functions  of  an  appeal.  Code  Prac.  art. 
855.  The  procfedlngs  la  which  the  Judg- 
ment of  dumisBal  complained  of  has  been 
rendered  are  not  assailed  as  irregular  in 
form.  They  do  not  appear  so  to  be.  The 
relief  sought  cannot  b«  granted. 

Rehearing  refuaed. 


8TATB  ex  rel.  Chandi.br  t.  Kino,  Jndge. 
(No.  10.856.) 

(Supreme  Court  of  Xoutoiono.  Hay  ll,  1891. 
4BLa.Ann.) 

Itmrnmn—Baa  io  AnroL— Juxibsiotiok— lUv- 

BAHUB. 

1.  A  salt  to  annul  a  Judgment  need  not  be 
allotted,  88  cast)*  before  the  (dvil  district  court 
for  the  parisb  of  Urleana  an  required  to  be  un- 
der the  constitution. 

3.  Such  suit  mtifit  be  determined  by  the  dl- 
risIoD  in  which  tbe  Jadgment  attacked  was  ren- 
dered, which  Is  the  only  one  competent  to  pass 
upon  iL 

8.  If  allotted  to  another  division,  it  would 
have  to  be  referred  to  the  division  in  which  the 
Judgment  attached  was  rendered. 

4.  Mandiimua  iasues  for  the  performance  of 
a  ministerial  duty,  and  never  to  coerce  the  eier- 
ciee  of  Judicial  discretion  in  a  particular  way. 
Tbe  JudKment  of  acompetent  court  cannot  be  con- 
trolled In  that  mode  by  that  of  tbe  appellate 
court,  whicb  can  reverse  it  on  appeal  only,  or 
where  grave  irregularities  of  lormin  the  prooeed- 
ings  require  IL 

{SyUabuB  by  the  Court.) 

Application  for  mandamuB. 
Kelatur  in  pro.  per.  Respondoit  in  pro. 
per. 

Berhudeb,  C.  J.  This  Is  an  application 
tor  tk  m  and  Am  as.  The  relator  coinplataB 
that  tlie  district  judnce  nas  diBniisaeu  a 
ault  broutflit  hy  hi ni  becauae  the  petition 
contains  Innulting  and  improper  expres- 
sions In  violation  of  article  172, Code  Prac, 
and  be  prays  that  a  writ  of  maudatuua  is- 
sne,  commanding  said  Judge  to  **render 
Juatlce,  reinstate  the  ault,  and  hare  it  al- 
lotted according  to  law."  Th9  snlt  bad 
for  object  the  DQllity  of  a  Judgment  ren- 
dered in  the  Uncceawlon  of  Emily  <>lo%-er  on 
January  10,  18!H),  In  the  divlalon  over 
which  tho  dlatrjrt  Judge  presldea,  and  by 
himself.  It  was  Instituted  in  the  mortu- 
arlA,  The  relator  complains. that  the  ease 
bad  not  been  allotted  to  that  division, 
and  tliut  the  district  Judge  usurped  pow- 
ers nut  belonging  to  him.  He  avers,  fur- 
ther, that  the  faota  contained  In  the  peti- 
tion cuuld  not  be  expresnea  otherwise  by 
him.  The  only  irregularity  charged  is 
that  the  case  was  not  allotted  to  the  di- 
Tiflion  presided  over  by  the  district  Judge. 


The  relator  does  not  undertake  to  swear 
positively  that  the  case  was  not  allotted, 
but  simply  that  oe  verily  believes  ho.  Id 
bis  return  the  dlatrlct  Judge  affirms  that 
the  case  was  allotted-  regularly  to  bis  di- 
vision on  the  27th  of  April,  18»l.  It  makes 
no  difference,  bowever,  whetlier  it  was  or 
not,  for  the  iijalii  reason  that  tbe  law  re- 
qolree  that  a  suit  to  annul  a  Judgment  txr 
bronght  before  the  court  which  rendered 
It,  and  before  no  other;  and  the  conBtltu- 
tlon  has  not  abrogated  It  In  that  respect. 
Had  the  case  been  allotted  to  any  otiier 
division,  the  Jndge  presiding  over  it  would 
have  had  to  decline  Jurisdiction,  and  to 
fer  it  to  the  division  in  which  the  Judg- 
ment attacked  had  been  rendered.  See 
Btate  Ellls»  (recently  decided,)  43  La. 
Ann. — .9  South.  Bep.  63».  »ncb  beingr 
the  case,  It  is  manifest  that  tbe  dietrlct 
Judge,  df^endant  herein,  not  only  did  not 
usurp  Jurisdiction,  but  was  the  only  one 
competent  to  pass  upon  tbeaultinnnllity. 
There  la  nothing  to  show  that  thecaae 
wan  appealable.  If  it  is.  tbe  remedy  of 
the  relator  would  be  by  appeal,  when  the 
correctness  of  tbe  judgment  of  dismissal 
complained  of  can  be  considered  and  de- 
termined. If  It  is  not  appealable,  that 
correctness  cannot  be  tested,  either  on 
an  application  for  a  certiorari  or  for  a 
manaamua.  In  the  first  Instance  the 
court  would  have  authority  to  Inquire  In- 
to the  matter  only  to  ascertain  tbe  rnlid- 
ity  of  tbe  proceedings  in  point  of  form, 
and  In  no  way  to  pans  upon  the  Intrinaie- 
correctnesK  of  tbe  Judgment  of  dismiasal. 
In  the  second  Instance  this  court  would 
likewise  be  impotent  to  afford  the  relief 
asked,  for  tbe  reason  that  mattdamaB  is- 
sues merely  to  compel  the  performance  of 
a  minlsteiial  dnty.and  that,  InthepreaenC 
instance,  the  defendant  has  exercised  a 
legal  Judicial  discretion,  vested  in  him  by 
law  His  Judgment  cannot  be  reversed 
by  mandamuB.  Doing  so  would  be  to 
substitute  ours  for  bis,  in*a  matter  which 
he  baa  the  right  to  determine  for  bimiielf. 
Application  refused. 


Bribrbb  et  al.  v.  Thrir  Crbditors.  (No. 
10,707.) 

{Suipreme  Corart  qf  Louisiana.  April  13, 1891. 
4S  La.  Ann.) 

JuaisDicTiov  or  Suntsm  Court— Iksolvkitot— 
Prefekbxces— Deposits. 

1.  An  Insolvency  involving  "a  fund  to  be  dis- 
tributed" exceeding  18,000  is  a  rase  within  the 
Jurisdiction  of  Otis  court,  which  cannot  be  di- 
vested by  tbe  action  of  the  syndlo  in  filing  aae- 
cessive  uccounts,  each  distributing  a  fk«ctional 
part  of  tbe  fund,  thoagb  tbe  particular  amount  so 
distributed  do  not  exceed  tS,000. 

3.  A  person  engaged  under  a  contract  to  make 
sales  of  goods  dealt  in  by  a  firm  in  a  particular 
state,  with  tbe  agreement  that  he  shall  receive 
one-balf  tbe  proUts  and  bear  one-balf  tbe  losses 
of  tbe  business  done,  is  not  a  clerJt,  nor  his  re 
muneratiOQ  a  salai^,  within  the  meaning  of  arti- 
cle itl91.  Rev.  Civil  Code,  granting  a  privilege  in 
favor  of  "tbe  salaries  of  clerks,  secretaries,  and 
other  persons  of  that  kind.  " 

8.  Tbe  privilege  or  preference  accorded  to  de- 
posits by  article  8223,  Jlev.  Civil  Code,  applies 
only  to  the  regular  deposit  as  defined  and  regu- 
lated b;  title  \S  of  tbe  Code,  and  not  to  suma 
left  on  Interest  in  tbe  bands  of  aaothar. 
{Syilaima  by  the  CourL)  — . 
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Appeal  Irom  civil  district  cuort,  pariBh 
of  Orleans;  Albert  Vourhirs,  Jadge. 

Moiae  A  Titcbe  aud  Fnatk  C.  Zuchnrief 
lor  appellaot.  Leovin  de  Poort^r  and  E. 
D.  LeBretoa,  tor  the  syndic,  appellee. 

Fknner,  J.  The  appellee  raises  an  ob- 
iectlim  tn  oar  JurlHdictian  rations tuAterite 
on  the  KTouna  that  the  appeal  is  taken 
Iruin  a  Jadgment  rendered  on  apruvlsional 
accuoQt  filed  by  the  syndic  which  Involved 
only  tbe  distribution  otalund  of  91,021.- 
28.  It  la  obvious  that  appellee  mistakes 
thetrat  of  our  iorlsdlctlon  Infloeh  roattera. 
Tbe  test  la  not  tbe  amount  actoally  dis- 
tributed under  a  provisional  aceoaut,  but 
tbe  amoDDt  of  the  fund  to  be  distributed 
In  the  case.  The  lauKuage  of  the  constl- 
tntion  extends  our  Jurisdiction  "to  all 
caaea  wbeo  the  •  ■  *  fund  to  be  dls< 
tribnted  •  •  *  shall  exceed  two  thoo- 
sand  dollars,  exclusive  of  Interest."  If 
this  Siisolveucy  iDvolves  a  fund  to  be  dis- 
tributed exceeding  f2,000,iC  is  a  t-ase  with- 
in our  JuriBdictlon,  which  cannot  be  de- 
feated by  the  action  of  tbe  syndic  In  tiling 
BuccessWe  accounts,  each  dlfttributlng  a 
fractlooal  portion  ol  the  whole  fund.  On 
the  merits,  tbe  sole  question  presented  Is 
whether  opponent  B.  B.  Levy  Is  entitled 
to  the  privilege  granted  by  law  to  "the 
salarlea  nf  clerks,  secretaries,  and  other 
persons  of  that  kind."  Be  v.  Civil  Code, 
art.  8191.  levy's  claim  arlsesundcracon- 
tract  between  him  and  the  Arm  of  Brierre 
&  Sons,  entered  Into  in  1886,  of  whlcb  the 
following  isasufflcientsynopsls:  Article  1. 
Knicaiceiuent  of  Levy  as  travtiing  sales- 
man  for  Texas,  for  three  yec^re  from  May 
3. 1.SS5.  to  April  30,  1888.  Art.  2.  Levy  to 
give  bis  time  and  attention,  and  author- 
ized to  Bell  on  samples  fumiabed  by  Brierre 
A  Sons,  with  coet  price  stated,  and  his 
sales  tu  be  conflrmed.  unless  for  snfSclent 
reascms.  Art.  8.  Levy  to  rective  one-halt 
of  oet  profits  reallied,  after  deduction 
of  expenses.  II  the  boslnees  results  lu 
loss.  Levy  to  be  held  for  one-ball  of  said 
loss.  Art.  4.  Levy  to  pay  hia  own  ex- 
penses and  telegrams  and  brokerage  on 
sales  made  by  local  brokers  in  Texas. 
Art.  5.  All  telegrams  neccBsary  and  inci- 
dent to  tbe  business  received  by  Brierre 

6  SoBii  from  local  brokers,  or  from  mer- 
chaots  of  Texas  ordering  directly,  to  be 
chni^^  to  "Texas  business,"  and  to  be 
deducted  from  profits  before  net  result  Is 
declared,  and  to  be  chargeable  against 
said  **  Joint  Texas  business. "  Arts.  6  and 

7  refer  to  a  [tercentage  to  be  retained  from 
thesbareof  Levy's  profits  by  Brierre  & 
Sons,  fcbey  paying  talm  S  percent,  per  an- 
UDin  Intwrat  thereon.  Art.  8  provides 
that  Brierre  ft  Sons  shall  supply  Levy 
with  full  line  of  samples,  to  be  offered  by 
Levy  to  acceptable  buyers  in  Texas  at 
h(H  own  expense,  be  endeavoring  In  all 
cases  toproi*urethe  beetobtalnable  prices, 
and  to  effect  sales  for  cash  whenever  possi- 
ble. Art.  9  provides  tor  statements  of 
eacb  year's  baslness  at  the  end  thereof. 
Art^  10  allows  Levy  to  handle  for  bis  own 
arcoant  uthergoods  than  sugar,  roolasHes. 
and  rice.  Art.  11  extends  tbe  operatkms 
of  L<evy  to  other  states,  in  pei-son  or 
tbrooficn  agencies,  subject  to  the  approval 

V380J10.18--41 


of  T.  Brierre  &  Sons.  It  seems  that  alter 
a  few  months  Brierre&  Sonslailed  tocom- 
ply  with  their  part  of  the  contract,  and 
I^vy  was  compelled  to  abandon  It.  In 
1887  Levy  brought  suit  against  Brierre  & 
Sons,  ailing  their  inexecution  of  thecon- 
traet;  tbat,  if  complied  with,  he  would 
have  earned  f 5,000  a  year:  and  praying 
for  Judgment  at  that  rate  from  July  1, 
1885.  until  May  1.  1888,  tbe  term  of  the  con- 
tract. He  recovered  judgment  for  $4,500, 
and  this  is  the  sum  fur  which  be  claims  a 

Srivil^e.  The  contract  between  Levy  and 
irierm  &  Sons  is  a  peculiar  one.  Whether 
or  not  it  created  the  relation  of  partners 
between  the  parties,  as  to  third  persous 
at  least,  need  nut  be  here  considered.  It 
is  very  clear,  in  our  opinion,  tbat  under 
such  a  contract  be  was  not  such  asalaried 
clerk  as  la  contemplated  byartiele  3191. 

1.  He  WM  not  a  clerk,  ws  have  hereto- 
fore considered  this  subject,  and  reached 
the  cunclusion,  nut  without  difficulty, 
that  a  traveling  Balesman,  or,  as  tlie 
French  term  it,  a  coniwiff-voyageur,  em- 
ployed  on  a  monthly  salary,  acting  under 
the  orders  of  his  employer,  and  doing  no 
business  on  his  own  account,  was  a  clerk, 
and  exempt  from  license  tax,  under  article 
300ot  the  constitution.  State  v.Chapman, 
35  La.  Ann.  75.  A  mere  reading  of  the  sev- 
eral opinions  in  tbat  case  will  show.that 
such  an  employment  as  that  of  Levy 
would  be  excluded  from  the  category  erf 
"clerks,  secretarieu,  or  persons  of  that 
kind."  Tbe  business  done  by  him  was 
done  as  much  un  bis  own  account  as  on 
that  of  Brierre  &  Sons.  He  controUed  his 
own  time,  and  was  not  subject  to  orders, 
being  only  required  to  devote  bis  time  and 
attention  to  the  business,  but  in  bis  own 
way.  His  relation  to  tbe  business  was 
quite  as  Independniit  as  tbatol  Brierre  & 
Sons. 

2.  The  remuneration  earned  by  him  was 
not  a  salary,  either  In  the  common  under- 
standing of  tbat  word  or  accordlngto  the 
defloitionB  thereof  as  given  in  the  stand- 
ard and  legal  dictionaries.  We  have 
heretufure  conaldered  this  subject  In  the 
case  of  Weems  v.  Mobs  Co.,  33  La.  Ann. 073, 
aud,  while  not  now  affirming  that  decis- 
ion In  so  far  as  it  applied  to  the  fixed 
monthly  salary  paid  to  the  traveling  sales- 
man under  the  facts  in  that  case.  It  is 
clearly  correct  as  applicable  to  the  cum- 
mlssionB  allowed  on  the  salra,  and  is  more 
than  ample  to  cuver  the  instant  case. 
There  1b  a  further  claim  tor  a  privilege  an 
to  9250,  which  had  been  retained  by  Brierre 
&  Suns  out  of  Levy's  Bbare  of  profitB,  un- 
der articles  6  and  7  of  tbe  contract,  which 
privilege  is  claimed  on  the  ground  that 
this  was  a  deposit,  and  privileged  under 
article  8222.  A  mere  reading  of  the  article 
lu  connection  with  title  13  uf  the  Code,  on 
the  subject  of  deposit,  will  Bhow  that  the 
privilege  or  prefereuce  only  applies  to  the 
regular  deposit,  in  which  a  [jerson  "re- 
ceives tbe  property  ol  another,  bindinic 
himself  to  return  It  In  kind."  Under  tbe 
contract  Brierre  ftSonsrettdncd  this  mon- 
ey, and  were  bound  to  pay  8  per  cent.  In- 
terest on  It.  It  has  no  feature  of  the  priv- 
ileged deposit.  Inre Louisiana  Sav.  Bunk, 
etc..  Co.,  40  La.  Ann.  614,  4  South.  Rep.  301 ; 
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State  7.  Bank,  88  La.  Ann.  967.  Judg- 
ment affirmed. 

Rduarlns  refased. 


Ento  T.  Grant.  (No.  10,727.) 

(Supreme  Court  <^  LauMana.   April  18, 18dL 
48  La.  Ann.) 

BiPAiRfl  oir  Lbjjbd  Boildino  —  DiSBOLtjriov  of 
Lbasb. 

If  the  work  to  be  doue  on  a  bailding  is  a 
reconstraction  of  a  pan  of  it,  rendered  necessary 
by  an  oritritial  defect,  the  lettsor'a  implied  war- 
ranty is  violated,  and  the  lessee  kae  the  light  to 
demand  the  dissolution  of  the  leoM. 
(SyUabus  by  the  Court. ) 

Appeal  trom  clvU  district  court,  pariih 
of  Orleans ;  T  C.  W.  Ellis,  Jndjgce. 
Geo.  L.  Bright,  tor  appellant.    W.  S. 

ParkersoD,  for  appellee. 

MoEnery,  J.  This  Is  a  suit  for  rent  of 
leased  premlHea.  The  defendnnt  notified 
the  plain  tift  that  he  conslderad  the  cun- 
tractof  tease  atan  end,  and  that  he  would 
move  from  the  premises.  The  defense  Is 
thatthe  lessor  failed  to  maintain  tbe  build- 
iuK  In  a  condition  to  serre  tbe  use  tor 
which  It  wee  leased,  owlnff  to  orlgrinal 
and -inherent  defects  in  tbe  root.  Tbe 
bulldlns  was  leased  by  defendant  tor  a 
furniture  store.  The  testltnouy  Is  that 
the  roof  was  a  batten  oue,  and  that  It 
was  Impossible  to  repair  it  to  prevent  Its 
leaking:.  Tbe  teaks  were  over  tbe  entire 
ruof,  and  whenever  It  rained  the  water,  In 
a  great  number  of  places,  went  through 
the  roof,  and  caused  considerable  damage 
to  the  fnmiture  In  the  building.  Repeated 
efforts  were  made  by  the  plaintiff  to  re- 
pair tbe  roof,  but  without  success.  On 
August  7,  the  defendant  addressed  to 
plalutiff's  ageat  the  following  letter: 
^New  Orleans,  August  7,  188U.  Qeo.  L. 
Bright.  Esq.,  Agent  of  property  60  and  53 
Baronne  street.  No.  19  Commercial  place. 
New  Orleans,  La. — Sir:  I  must  Insist 
upou  the  repair  of  this  roof.  I  have  been 
begging  for  years  that  tbe  roof  ehonid  be 
repaired,  and  since  1  have  occupied  the 
building  there  has  never  been  a  time  dur- 
ing a  rain  when  It  did  not  leak.  When 
the  rain  Is  unasnally  heavy,  the  gutters 
overflow,  and  the  water  poura  down  from 
under  the  slates.  I  am  damaged  by  this 
morning's  rain,  from  this  cause,  not  lees 
than  $150,  and  cannot  stand  this  any 
longer  without  seeking  a  remedy.  In  the 
present  condition  of  the  roof,  I  cannot 
protect  my  goods.  I  insist  that  there 
shall  be  no  more  patchwork  ne  has  been 
done  heretofore,  but  that  the  niof  be 
thoroughly  repaired.  I  will  wait  a  rea- 
sonable ttinetu  see  what  you  are  going  to 
do.  Respectfully.  J.  G.  Grant."  The 
plaintiff's  agent  replies  as  follows:  "New 
Orleans,  August  8th,  ]S8».  Mr.  J.O.Grant 
— DearSlr:  I  have  paid  914.')  to  repair  the 
roof  of  tbe  prenii^es  you  occupy  as  my 
tenant,  5(t  and  52  Baronne  street.  I  paid 
this,  thinking  that  the  repairs  were  need- 
ed from  ordlnnrj'  and  natural  wear  and 
tear.  I  have  since  discovered  that  the  re- 
pairs were  necessary  because  of  tbe  sky- 
light  yon  put  In  the  rout,  and  because 


your  employes  were  In  the  babit  of  walk- 
ing on  the  roof  to  stop  tbe  leaks  of  your 
eky-llght.  You  are  notified  to  remove  tbe 
Bky-light,  and  restore  tbe  roof  as  Itwu 
before,  and  yon  are  requested  to  pay  me 
$146.07.  Very  respectfully.  Geo.  L.  Bkiobt. 
Attorney  for  Mlaa  King."  To  which  was 
aent  this  answer  and  notification:  "New 
Orleans,  August  12tb.  1889.  Oeoi^e  L. 
Bright.  Esq..  Agent  of  Miss  Josephine 
King,  New  ^.Means,  La.— Dear  Sir:  Tour 
letter  to  me  of  the  8th  August  instant.  In 
answer  to  my  letter  of  August  7th,  has 
been  received.  As  yon  refuse  to  make 
anew  the  roof  of  the  property  leased  to  me. 
and  as  without  a  new  ruof  It  Is  Impossible 
for  me  to  use  said  property,  I  am  under 
the  obllgatlun  of  renting  another  propertv, 
and  beg  leave  to  notify  you  that  Jionslder 
the  lease  between  us  at  an  end,  and  will 
vacate  property  Nos.  SO  and  62  Baronne 
street  on  the  .Slst  August  Instant.  Tbe 
premifteH  are  therefore  tendered  to  you 
from  and  after  said  date.  Respectfully. 
J.  G.  Grant."  The  sky-llgbt  was  placed 
on  the  roof  by  defendant,  with  the  con- 
sent of  plaintiff.  The  roof  leaked  before 
the  sky -light  was  placed  on  tbe  root.  The 

f»roof  Is  that  tbe  defect  In  tbe  roof  was  an 
nberent  defect  in  Us  crinstmctlon.  To 
makelttlgbt  and  free  from  leaks  would 
have  required  Its  reconstruction,  and  a 
change  in  Its  original  design.  The  repairs 
to  be  made  were  not  of  that  character 
contemplated  by  article  26M  of  the  avil 
Code,  when  the  lessee.  In  default  of  their 
being  made  by  tbe  lessor,  can  make  them, 
and  dednct  the  amount  from  tbe  price  of 
the  lease.  By  the  nature  of  tbe  con  tract 
tbe  lessor  was  bound  to  maintain  tbe 
premises  In  a  condition  to  8erv«  the  nse 
for  which  they  were  leased,  and  to  leave 
thelessee  to  be  In  peaceable poseesslon  dur- 
ing the  continuance  of  tbe  lease.  This 
guaranty  extends  to  the  vices  and  defects 
of  the  thing  leased,  which  prevents  It  from 
being  nsnd  even  If  It  appeartbat  the  lessor 
was  ignorant  ol  their  existence.  In  thin 
case  tbe  building  was  untehantalde;  to- 
tally unfit  for  the  purposes  for  wlilcb  It 
was  leased.  It  was  the  duty  of  the  lessor 
to  reconstruct  tbe  roof,  as  required  by  the 
defendant.  Tbe  plaintiff  not  only  refused 
to  do  this,  bot  demanded  a  snm  of  money 
from  the  defendant  for  repairs  which  she 
had  made  to  the  roof,  and  the  removal  of 
the  sky-llgbt,  which  she  had  consented 
should  be  placed  on  it.  The  facta  In  this 
case  fully  warranted  the  defendant  in  con- 
sidering tbe  leuee  at  an  end,  and  abandon- 
ing the  premises.  Civil  Code.  arts.  !!699, 
27U0:  Coleman  v.  Halgbt,  14  La.  Ann.  670; 
CafBn  V.  Redon,  6  La.  Ann. 487.  Judgment 
Hfflrmed. 

Rehearing  refoaed. 


RARESBIDB    v.    EMTBRPRnS     GtNNTNO  ft 

MANtir'o  Co.,  (Hbbnandee,  Intervener.) 

(No.  10,786.) 

(Supreme  Court  of  XouMana.  Hay  11,  IMU 
M  La.  Ann.) 

VAOATt!(0  JDnOHBXT  OF  SbIXDBS. 

In  a  Judgment  regulating  a  aeizure  tbe 
idalntlft  and  third  opponent  must  aasert  all  their 
pretensions.  The  judgment  regulating  the  sala- 
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«n  hATlng  beeom*  flaal,  It  cannot  be  dUtnrbed 
by  parties  to  it  for  matters  wbLoh  should  have 
been  urged  in  the  first  instanoe. 
(SyUointB  by  the  Court) 

Appeal  from  civil  dle^trlct  court,  parlsb 
of  Orleans ;  NicHOi.AB  H.  Riohtob.  Jad^. 

W.  S.  Benedict  and  U,  V.  Gage^  lor  ap- 
pellant.  Omer  VlUere,  for  appellee. 

McEkbry,  J.  In  the  case  of  D.  T.  Weil 
AfCainBt  the  preeent  defendant,  the  plain- 
tiff, David  T.  Well,  who  was  Interpotied 
for  the  real  plaintiff,  Charles  Hemandei, 
sued  out  executory  process  against  the 
property  of  tbedefendant  cooipanytelalin- 
iDC  a  vendor's  privltes:e  and  special  raort* 
frage  on  the  same.  The  platntftf  in  tlito 
case,  C.  W.  Barcshlde, filed  an  Intervention 
and  third  opposition  as  the  holder  of  a 
mortcase  note  executed  by  the  defendant 
company.  He  averred  in  his  oppoaltlun 
tbat  the  ontes  held  by  Hemandes  were 
paid  at  matnrity^or  some  time  thereafter, 
and  exttngolsh^d,  and  that,  thertfore,  the 
plaintiff  Hemandes  bad  no  vendor's  priv- 
llege  and  special  mortgaEce  on  the  proper- 
ty seised;  uid  that,  there  being  no  other 
mortgage  priming  his,  be  should  be  paid 
In  preference.  To  this  opposition  Hernan- 
dei  answered,  and  averred  "tliat  the  two 
promissory  notes  upon  wblch  executory 
pn>ce8s  has  Issued  herein  have  not  been 
paid  at  matarlty  or  thereafter,  as  alleged 
by  Intervcnor,  but  have  been  transferred 
fn  due  course  of  business,  with  knowledge 
aiid  consent  of  defendant  and  of  the  draw- 
er, Anatole  J. Foretall,  through  whom  the 
plaintiff  became  the  bolder  thereof;  that 
said  transfer  carried  wUh  it  all  the  privi- 
leges and  mortgagee  secaringthe  payment 
thereof,  and  was  made  prior  to  the  execu- 
tion of  the  note  and  mortgnsre  now  set  up 
by  Intervenor  In  bar  of  plaintiff's  ac- 
tion." On  the  IsanesthUB  made  up.on  ap- 
peal to  this  court,  there  waH  Judgment  de- 
creeing the  extinction  uf  the  mortgage  of 
Hcrnandei,  npon  which  executory  process 
bad  Issued,  and  recognizing  the  rlglits  uf 
the  tbtrd  opponent  to  proceed  in  the  en- 
forcement of  his  mortgage.  On  applica- 
tion for  rehearing,  which  was  refused, 
Hemandes  urged  the  same  ground?  upon 
which  he  now  relies  for  tlie  recognition  of 
his  mortgage  as  the  ranking  one  on  the 
property,  42  La.  Ann.  482,  7  South.  Rep. 
e22.  Under  the  decree  In  bis  favor,  Kare- 
HhidB  i^roceeded  to  enforce  bis  mortgage. 
Hemandes  filed  a  third  opposition,  claim- 
log  priority  for  fals  mortgage,  alleging  as 
Iprbunds  therefor  that  he  was  a  creditor  of 
the  defendant  company,  and  as  such  paid 
the  notes,  upon  which  he  had  issued  nxec- 
utor.v  pr*»ees8  in  the  case  of  Well  v  Manu- 
facturing Co.,  and  that,  by  operation  of 
law.bewaH  subrogated  to  all  of  the  mort- 
gage rights,  hypothecations,  and  pilvi- 
leges  of  the  former  holder  of  said  notes. 
Had  this  position  been  assumed  by  Her- 
nandez, and  the  facts  now  alleged  Hhown 
to  have  existed  in  the  first  suit,  a  different 
decree  might  have  been  the  result.  This 
is  stated  In  the  reasons  assigned  for  tlie 
r^nsal  to  grant  a  rehearing.  And  it  is 
larthOT  said  In  tlie  opinion:  "How  can 
Hernandei.  after  thus  peremptorily  repu- 
diating the  theory  of  no  subrogation,  op- 
posed to  him,  and  proclaiming  that  his 


rights  flowed  from  a  pnrcbase  made  with 

the  debtor's  consent,  now  claim  tbat  he 
was  a  creditor,  and,  because  such  creditor, 
was  subrogated?"  This  reasoning  is  ap- 
plicable to  the  present  case.  If  Hernan- 
dez, by  his  pleadings  in  the  salt,  bad  pre- 
cluded himself  from  ui^ng  this  matter  on 
the  application  for  a  rehearing,  the  rea- 
sons for  the  estoppel  apply  with  equal,  U 
not  greater,  force  In  another  suit  to  ac- 
complish the  same  purpose.  Hernandes, 
In  the  suit  to  foreclose  his  mortgage,  and 
In  the  contention  between  him  and  the 
third  opponent,  Rareshfde,  was  hound  to 
assert  all  bis  pretensions  growing  out  of 
the  selinre.  The  Judgment  regulating  tbe 
selzare  was  final,  and  Uernondez  cannot 
now,  by  urging  matters  which  were  with- 
in bis  koowltKlge,  and  .which  occurred  be- 
fore tbe  pflzure,  disturb  the  seizure,  which 
was  regulated  by  tbe  Judgment  to  which 
be  waa  a  party.  Bowman  v.  McElroy,  16 
La.  Ann.  66S.    J  udgment  affirmed. 


State  ex  rel.  Brittin  et  mJ.  ▼.  Crrr  or 
Nkw  Oblbanb.  (No.  10313.) 

(Suprtrme  Cotert  of  Louiaiana.  Hay  11, 1891. 
48  La.  Ann.) 

APPOIWTMgNT  or  RbCBIVERS— POWBBB— VaOATDM 

Obdbs  of  Appointhbnt. 

1.  Tho  powers  of  ooart  in  Louisiana  to 
point  receivers  is  exceptional  and  limited. 

8.  Coarte  have  no  power  to  appoint  a  reoeiver 
ex  parU  without  notice  to  or  hearing  of  the  par- 
ties in  interest 

8.  Tlie  receivership  in  this  case  Is  an  Incident 
of  a  salt  to  which  the  city  of  New  Orleans  is  a 
party,  and  she  Is  entitled  to  notice  of  all  pro- 
ceedings taken  In  sucb  salt  afFecting-tier  loterest. 

4.  The  receivership  was  only  established  by 
the  oonsent  and  on  the  Joint  application  of  the 
olty,  and  was  limited  to  a  special  matter  defined 
In  the  order;  it  cannot  be  enlarged  and  extended 
to  embrace  other  enormouBly  increased  powers, 
without  notice  to  the  dty. 

5.  The  ol^  has  an  obvious  interest  in  the 
question  whether  or  not  a  receiror  should  be 
vested  with  tbe  additional  powers  demanded,  and 
should  have  been  notified  and  heard  before  order 
grant!  DR  them  was  made. 

6.  This  is  not  a  proceeding  to  remove  a  re- 
ceiver validly  appointed:  It  is  a  motion  to  vacate 
orders  im[»rovidently  and  illegally  grantL-d,  with- 
out compliance  witb  requirements  of  law,  and 
the  power  of  courts  to  vacate  such  orders  is  well 
established. 

(SyUabw  by  the  Cmat.) 

Appeal  from  civil  district  court,  parish 
of  Orlenns;  Albkiit  Voouhibs,  Judge. 

Charles  Ltniqae,lur  u|>[)ellant.  Curletoa 
Hunt,  City  Atty.,  and  Heuty  a  AlUitr,  for 
appellees. 

Fen.n'er,  J.  The  principal  salt,  in  which 
all  the  matters  here  concerned  arise.  Is  In- 
dicated by  the  above  title.  It  whs  a  man- 
dMWiis  proceeding  taken  by  certain  credit* 
ors  cf  the  late  inetropolitan  police  board, 
to  compel  the  city  of  New  Orleans  to  pay 
the  sum  dim  them  out  of  a  fund  of  926,000 
alleged  to  have  been  collected,  and  to  be 
heUl  hy  the  city,  and  legally  applicable  to 
th«  payment  of  debts  of  the  board.  The 
plaintiff  subsequently  fleld  a  supplemental 
l>etltlon,  alleging,  in  substance,  that  the 
funds  In  tbe  hands  of  the  city  were  the 
pledge  of  all  the  creditors  of  the  board, 
and  could  not  be  paid  out  except  by  dls- 
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trlbntion  among  tbem.  Accordingly  It 
was  prayed  that  a  receiver  be  appointed 
"to  take  and  reedve  tbetaxeacollected  for 
the  yeara  1S74,  1875,  and  1876,  and  the 
taxes  hereafter  to  be  collected  fur  the 
same  years,  which  were  assessed  and  )ut- 
led  (or  the  benefit  of  said  bnard  of  metro- 
politan police, "  Thereupon,  with  the 
cunttent  of  the  city  of  New  Orleans,  the 
following  order  waa  made:  **ConBlderlnK 
the  allegatlouB  and  prayer  of  thetor^co- 
tngr  petltloD,  and  the  Informal  application 
made  to  the  court  on  October  29,  1877,  by 
the  city  of  New  Orleans  and  J.  C.  E>eniB, 
administrator  of  flnance  of  said  city,  for 
the  appointment  of  a  receiver,  ft  Is  or- 
dered that  B.  F.  Harrison  be  and  is  ap- 
pointed receiver  herein,  and  that  he  Is  au- 
thorized to  demand  and  receive  from  J.  G. 
Dents,  admr.  of  flnance  of  the  city  of  N.  0., 
or  from  aald  dty,  or  any  other  peraou, 
any  and  all  sttms  which  may  bare  been, 
or  may  be  hereafter,  collected  or  received 
for  or  OD  aocoont  of  the  metropolitan 
police  tax  fortheyears  1874. 1875.  and  1876." 
This  order  eetablisheH  conclusively  two 
things,  Til.:  (1)  That  the  appointment 
was  only  made  with  the  consent  of  the 
city  of  New  Orleans;  (2)  that  the  sole 
purpose  and  scope  of  the  powers  conferred 
were  to  demand  and  receive  the  snms 
actually  collected  by  the  city  on  account 
of  the  metropolitan  police  tax  for  the 
years  1874,  1876,  and  1876.  tJnderthls  man- 
date, Harrison,  receiver,  brought  his  action 
against  the  city,  and  obtained  a  fall  ac- 
connting  for  all  taxes  collected  fortheyears 
mentioned,  resulting  In  a  final  Judgment 
rendered  by  this  court  for  the  large  sum  of 
930,944.94.  Harrison  v.Clty  of  New  Orleans, 
40  La.  Ann.  609.  4  South.  Bep.  133.  This 
Judgment  the  city  has  satisfied, and,  as  ap- 
pears, other  sums  collected  by  the  city  on 
the  same  account  after  trial  of  above  suit 
were  duly  piUd  over  to  the  receiver.  It 
does  notappeartbatanything  more  is  due 
by  the  city  on  account  of  such  collections. 
The  mandate  of  the  receiver  Reeras  to 
have  been  completely  executed.  Tne  re- 
ceiver, in  1S88,  filed  his  account,  and 
made  a  distribution,  which  was  ap- 
proved by  tlie  court.  One  would  suppose 
that  this  waa  a  winding  up  of  the  re- 
ralTPrshlp.  But  In  1890  the  recover  made 
an  ex  parte  appllcatloir  to  the  court  for 
an  enormous  enlai^ement  of  hia  powers, 
claiming  that  the  city  of  New  Orleans  was 
indebted  to  the  metropolitan  police  board, 
not  only  for  the  amount  of  the  police  tax 
actually  collected,  but  for  the  whole 
amount  of  aald  taxes  ievted,  and  not  only 
for  the  years  1874,  1875.  and  1876,  but  for 
all  antecedent  years  back  to  and  Includ- 
ing 186').  and  asking  authority  to  bring 
Buic  for  the  same.  No  notice  of  this  ap- 
plication was  given  tx>  the  city  or  to  any 
one  else.  The  order  wan  improvldently 
granted,  and  Harrison,  undercover  of  his 
personal  citizenship  In  the  state  of  MIssIb- 
sippl,  aetoally  brought  a  suit  In  the  Unit- 
ed States  circuit  court  against  the  city  for 
nearly  fl.OOO.OOO.  Harrison  having  died 
shortly  atterwardB,  another  ex  pnrte  or- 
der was  applied  for  and  grantRd  appoint- 
ing Jo«eph  P.  Homor,  also  a  cltixen  of 
MlBslssIppl,  as  receiver  In  place  of  Harri- 
Bon.  In  this  state  of  case,  the  city  ol  New 


Orleaue  appeared  In  this  aalt,  and  moved 
that  theforegotngej^partoordera  be  va- 
cated, and  Bet  aside  on  the  grounds:  "(1) 
That  they  were  made  BX  parte,  withoot 
notice  or  hearing  given  to  the  city  enti- 
tled to  be  heard  upon  any  application  to 
appoint  a  receiver  in  this  case;  (2)  tbat 
the  order  waa  improvldently  granted, 
and  no  showing  whatever  was  mnde  for 
the  appointment  of  a  receiver;  fS)  tbat 
aald  Uomor  la  a  non-resideot  citlieo  of 
MlSBleaippl,  and  the  court  could  not,  con- 
sistently with  the  spirit  and  policy  of  oar 
law,  confer  such  an  appointment  on  a 
non-resident."  The  Judge,  being  Che  same 
who  had  granted  the  orders  after  hearlofc. 
rendered  Judgment  making  the  rule  abso- 
lute, and  vacating  the  orders.  From  tbls 
Judgment  the  appeal  Is  taken. 

The  Judge  a  QUA  dues  not  nor  aball  we 
determine  the  question  whether  or  not 
the  parties  are  enlltled,  in  proper  proceed- 
ings, to  have  a  receivership  with  the  en- 
larged pownra  claimed.  He  says  very 
weightily :  "The  order  enlarging  thepow- 
ers  of  the  receiver  in  tbls  cane  waa  practi- 
cally a  new  and  distinct  appointment; 
since  the  subject-matter  orlgittHlly  In  suit 
had  been  exhausted,  and  a  dlfterait  asset 
waa  being  brought  Into  action.  Thecity 
may  have  seen  fit  not  to  object  to  the 
course  pursued  when  limited  to  a  partic- 
ular fond  within  a  well-defined  period  uf 
time.  But  the  enla^ment,  besides  reitcb- 
lug  her  financial  operations  during  other 
years,  Involrefi  the  general  llqoldatltm  of 
the  affairs  of  the  board  of  metropolitan 
police.  The  city  now  claima  a  bearing  In 
such  Important  matters^  of  public  Im- 
port. The  rejoinder  is  that  she  Is  sued  as 
a  debtor;  hence  tbat  she  Is  not  qualified 
to  be  heard  on  this  occasion.  In  the  flmt 
place,  the  city  is  a  party  defendant  In 
possession  ol  the  fund  in  her  official  capac- 
ity. And  then  she  la  no  ordinary  debtor. 
Sbe  la  a  trustee  charged  with  pabUc  func- 
tions with  reference  to  the  very  matter 
under  consideration.  Dnrlng  the  preva- 
lence of  the  statutes  creating  and  regulat- 
ing the  metropolitan  police  board,  she 
was,  to  some  extent,  Bhom  of  her  polltie 
functions.  Since  their  repealahe  has,  with 
the  aid  of  addldonal  l^slatlon,  reaamed 
her  full  police  powers.  Under  C^vll  Code, 
arts.  421,  422,  430,  4^,  the  metropolitan 
police  board,  exercising  *a  part  of  the 
powers  of  government,'  and  none  others, 
was  strictly  a  political  corporation,  sub- 
ject at  all  times  to  be  repealed.  Civil 
Code,  urt.  447.  Grave  questions  may  now 
arise  as  to  the  transmission  of  such  pow- 
ers, suggesting  the  propriety  of  a  f  nil  bear- 
ing of  all  parties  concerned."  We  might 
rest  our  affirmance  of  the  order  on  these 
cogent  reasons.  No  principle  of  law  \n 
better  settled  than  tbat  courts  bare  n<> 
power  to  appoint  a  receiver  ex  parte 
without  notice  or  hearing  of  the  party  in 
Interest,  and  unlessa  basis  fur  the  appoint- 
ment Is  alleged  and  prored.  HIgfa,  Bee. 
§§  17,111.115;  Frasler  M'lUcox,  4  Bob. 
(La.V517;  Martin  v.  Blanchin,16  La.  Ann. 
237;  Malady  v.  Malady,  26  La.  Ann.  4SS. 
The  puwer  of  courts  in  Louisiana  to  ap- 
point receivers  is  exceptional  and  limited. 
Baker  v.  Bailroad  Co.,  84  La.  Ann.  TT^. 
Tbla  rec^versbip  Is  an  incident  of  the  suit 
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In  nrtilch  It  was  orlfi^nally  conatitated, 
anil  to  which  the  city  of  New  Orleans  la  a 
party.  She  la  entitled  to  notice  of  all  pro- 
ceedings taken  In  that  suit  affectlnK  her 
Interest.  The  pecelvership  was  orif^lnally 
4>stabllBlied,  as  appears  on  the  face  of  the 
order,  only  on  her  consent  and  joinder  In 
the  application  therefor.  It  cannot  be  ex- 
tended ajid  enlarged  without  notice  to 
her.  The  exception  that  the  city  was 
btmnd  to  procwd  by  petition  haa  no  mer- 
it. This  Is  not  a  proceeding  to  remove 
the  receiver.  It  is  a  motion  to  vacate  or- 
4](>rs  In ) providently  and  Illegally  made 
without  compliance  with  the  require- 
ments of  law.  The  power  of  courts  to  va- 
cate such  orders  on  motion  of  the  party 
aicgrieved.  or  even  of  their  own  motloo,  is 
well  established.  Judgment  affirmed. 


State  ex  rel.  Adaus,  Revenue  Agent,  v. 
Adlrr. 

(Supreme  Court  of  MtaBiaaippt.  April  97, 1891.) 

Taxatios— PowsHS  or  Rbvkvl-b  Aoint— Iujioal 
Sales  of  Liquor. 

1.  Acts  Miss.  Feb.  22  1S90.  S  %  providing, 
unonfT  otiier  things,  tbat  the  revenne  agenb  shall 
have  power  to  sue  for  and  collect  In  all  cases 
where  there  has  been  s  failure  to  collect  flnos  or 
forfeitures  or  licenses,  or  any  other  tax  whatso- 
ever, and  in  all  oases  [j^eraliy  where  there  is  pub- 
licrev«iaeof  any  kina  whatsoever  due uoder  any 
law,  which  is  delinquent,  and  which  for  any  rea- 
son has  escaped  ooileotion,  confers  on  such  agent 
anthori^  to  collect  only  such  delinquent  taxes  as 
bsve  been  duly  assessed  by  the  proper  oJBoers. 

2.  One  who  sells  liquor  in  violation  of  Code 
Miss.  I  1097,  making  it  unlawful  to  sell  any  liq- 
uor in  quantities  less  than  one  gallon,  without 
having  first  obtained  a  license,  U  not  a  tax-payer 
within  the  meaning  of  section  866,  imposing  a 
tax  on  privileges  tor  which  suit  may  be  Drought 
if  not  paid,  or  section  1109,  imposing  a  retail  tax 
on  mercbantsaDd  otherscarryiag  on  any  business 
or  trade,  who  may  sell  or  give  away  intoxicating 
liquors,  which  the  sheriff  shall  assess  and  col- 
lect; and  noacUon  can  be  maintained  bythe  rev- 
enue agent  against  such  person,  for  the  amoant 
of  such  unpaid  license. 

Appeal  from  circuit  court,  Warren 
eonnty ;  John  D.  Gillaud,  Judge. 

Action  by  the  state  on  relation  of  Wfrt 
Adams,  revenue  agent,  against  Jacob 
Adler,  to  recover  license  fees  for  conduct- 
ing a  retail  liquor  business.  Judgment 
on  demurrer  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Blackwvll,  MeLaurln  A  McL&vrin,  J.  M. 
Gibson,  Dlst.  Atty.,  and  Calhoon  &  Green, 
for  appellant.  Henry  A  Tbompson,UiTB.-p- 
pellee. 

Cooper,  J.  This  suit  Is  brought  by  the 
revenue  agent  of  the  state  to  recover 
from  the  appellee  the  sum  of  $400.  as  the 
license  fees  due  by  him  to  the  state  for 
4>onducting  the  business  of  retailing  1u- 
toxlcating  liquors  during  the  years  1888 
And  1889.— for  each  year.  The  dec- 
laration la  that  during  the  said  years 
the  defendant  exercised  the  privilege  of 
•carrying  on  tlie  business  of  a  retailer  of 
vinoasandHpirituouB  liquors  lo  less  quan- 
tities than  one  gallon  in  the  fifth  super- 
visors' district  of  Warren  county  without 
having  flrst  obtained  a  license  so  to  do  or 
paying  the  price  thereof  as  required  by 
law,  the  same  having  been  before  and 


dnrisfc  that  time  fixed  by  law  at  f200  per 
annnm.  Wherefore,  etc.  The  defendant 
demurred  to  the  declaration,  assigning 
many  causes  of  demurrer,  but  tor  the 
purpose  of  this  examination  the  grounds 
of  demurrer  may  be  sufficiently  stated  as 
resting  upon  the  objection  that  the  facts 
alleged  do  not  show  that  any  debt, 
duty,  or  obligation  to  the  state  existed 
for  which  the  revenue  agent  was  author- 
ised bylaw  to  sue.  The  demurrer  was 
sustained,  and  the  suit  dismissed,  and 
from  that  Judgment  the  state  prosecutes 
this  appeal. 

The  right  of  the  plaintiff  to  maintain 
this  suit  exists,  if  at  all,  under  the  pro- 
visions of  the  act  entitled  "An  act  to  pro- 
vide for  the  collection  of  delinquent  reve- 
nue In  this  state,and  for  other  purposes," 
approved  February  22, 1890,  (Acts  1890,  p. 

By  the  flrst  section  of  the  act  tht; 
office  of  revenue  agent  is  created,  and  his 
appointment  and  qualification  provided 
for;  by  the  remaining  sections, other  than 
the  second  and  third,  the  duty  of  the 
agent  to  notify  the  proper  law  officers  of 
enibecslements  discovered  by  bim  and  to 
appear  as  a  witness  in  prosecutions  there- 
for; tbe  times  at  which  and  the  persons  to 
whom  reports  of  his  collections  and  set- 
tlements ai-e  to  be  made;  directions  as  to 
representing  the  state  lu  execution  sales 
of  lands  sold  under  judgments  by  him 
recovered;  the  corapensaiioo  to  be  re- 
ceived by  him, and  other  matters  not  now 
necessary  to  be  stated, — are  declared  and 
provided  for.  The  second  and  third  sec- 
tions of  the  act,  upon  the  construction  of 
which  the  solution  of  the  question  pre- 
sented by  this  appeal  depends,  are  us  fol- 
lows: "Sec.  2.  It  shall  be  the  duty  nf 
snid  agent,  when  he  shall  have  reason  to 
believe  from  Information  orotherwise  that 
there  Is  or  has  been  any  delinquency  on 
the  part  ot  any  of  the  fiscal  officers  of 
the  state,  counties,  or  levee  boards  or 
municipalities, in  collecting  orpaylngover 
the  revenues  due  by  law  to  the  same,  to 
Investigate  the  bootcs,  papers,  and  evi- 
dence pertainlufT  thereto,  and  to  Inquire 
diligently  Into  the  same  ;  and  It  It  shall 
appear  that  for  any  reason  there  has 
been  a  fallnre  to  enfonte  the  law,  and  to 
collect  all  revenue  due,  or  If  there  has  been 
a  failure  to  account  for  or  pay  over  the 
amounts  collected,  said  agent  Is  directed 
and  empowered  to  bring,  or  cause  to  be 
brought. all  proxrer  actions  at  laworin eq- 
uity, as  the  case  may  be.  In  his  own  name 
a^revenueagent.orlntlienameof  thestate 
of  Mississippi,  or  other  body  politic  orcor- 
purate  to  which  the  same  may  be  due, 
to  recover  <)r  enforce  the  same  against 
the  officer  on  his  bond,  or  any  person  [or] 
corporation  owing  or  prox>erly chargeable 
with  the  same;  that  all  such  actions  at 
law  shall  have  precedence  over  all  other 
pending  suits,  and  shall  be  tried  at  the 
return  term  of  the  writ,  unless  the  defend- 
ant or  defendants  shall  set  forth  In  writing 
his  or  their  defense,  and  reasons  for  con- 
tinuance under  oath,  when  the  court,  II 
Justice  requires  it,  may  continue  the  same 
to  the  next  term;  that  the  provisions  erf 
chapter  46,  Acts  of  1888.  except  as  modi- 
fled  hereby,  are  hereby  declared  to  be 
parts  of  this  act.  *  *  ?  ^ix,  3.  That 
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■aid  afcent,  besides  the  autborlty  conferred 
by  the  second  section  of  this  act,  shall 
have  special  power  and  aathority.  In  the 
manner  aod  upon  the  terms  therein  pre- 
scribed, to  collect,  receipt,  or  sue  for,  as 
the  case  may  be,  all  revenues  or  debts  due, 
or  hereafter  to  become  due,  when  delin- 
quent to  the  state,  counties,  levee  boards, 
or  municipalities  In  this  state,  from  offi- 
cers, persons,  or  corporations  or  property 
Uable  for  the  same.  In  all  cases  where 
any  funds  have  been  collected  by  any  fiscal 
officer  of  the  state,  county,  levee  board,  or 
munkipallty,  and  have  not  been  paid  over 
to  the  proper  parties  entitled  to  receivethe 
same,  if  such  indebtedness  does  nut  appear 
by  correct  open  account  on  the  books  of 
the  state,  county,  levee  board,  or  munic- 
ipality, and  If  It  does  so  appear,  if,  after 
due  notice  In  wrttinsf  by  the  auditor  for 
the  state,  the  chancery  clerk  for  the 
county,  the  clerk  or  secretary  for  the 
board  or  municipality  tor  these  corpora- 
tions, for  thirty  days,  to  the  porson  or 
persons  liable  therefor,  the  delinquence  Is 
not  paid  Dp,  then  It  shall  be  the  duly  of 
such  officer  so  given  [i^ivlnf;?]  notice  to 
notify  such  agent  of  such  delinquency,  and 
be  shall  thereupon  proceed  to  collect  the 
same  In  all  cases  where   such  fiscal  of- 
ficer has  collected  orrecelved  public  money 
or  funds,  and  has  not  paid  over  or  ac- 
counted for  the  same;  in  all  cases  where 
tax  collectors  of  the  state,  counties,  levee 
boards,  or  municipalities  have  tailed  to 
collect,  or  have  collected  and  failed  to 
pay  over  taxes  due,   whether  general, 
special,  poll,  or  privilege,  or  where,  as 
such  tax  collectors,  funds  have  been  col- 
lucted  as  taxes  due  when  none  were  due, 
or  when  they  Inany  other  manner  have  un- 
lawfully exacted  taxes  as  due,  or  where 
they  have  collected  taxes  not  charged  to 
them,  and  have  not  accounted  fur  and 
paid  over  the  same,  or  when  such  tax  col- 
lectors or  other  fiscid  officers  of  the  state, 
cuunties,  levee  boards,  or  muulclpalitles  | 
have  received  unlawful  or  Imprupercredits 
in  their  settlemeuts  as  such,  or  when  any 
of  such  tax  collectors  or  fiscal  utficera 
have,  by  virtue  of  thdr  office,  collected  or 
received  public  funds,  and  have  not  ac- 
counted for  and  paid  over  the  same  to  the  < 
proper   parties   entitled   to   receive  the  ; 
same;  in  all  cases  where  there  has  been  a  i 
failure  to  collect  fines  or  forfeitures  or  I 
licenBes,  or  any  other  tax  whatsoever,  \ 
whether  privilege,  poll,  general,  or  special,  \ 
or  any  other  indebtedness   due  to  the 
state,  county,  levee  boards,  or  munic- 
ipalities, by  any  person,  corporation,  or 
property ;   and  In  all   cases  generally, 
where  there  is  public  revenue  of  any  kind  : 
whatsoever  due,  under  any  law  of  this  I 
state,  which  is  delinquent,  and  which  has  I 
for  any  reason  eHcnped  collection."  [ 
The  questions  involved  are  two:   First.  : 
What  debts  or  demands  due  to  the  state,  ■. 
levee  boards,  counties,  or  municipalities 
are  nuder  the  act  quoted  collectible  by  I 
the  revenue  agent?    Second.  Under  the 
facts  stated  In  the  declaration,  does  the  ■ 
defendant  owe  the   state  a  debt  so  col-  j 
lectiblebysuchascnt?  The  revenuesof  the  ! 
state,  aside  from  the  proceeds  of  sales  of  I 
Its  lands,  are  derived  under  Its  general  | 
laws  either  from  taxation  of  persona,  i 


property,  or  priTll^cea;  from  flnea.  for* 
felturea,  and  penalties;  or  from  the  pro- 
ceeds of  escheated  estates.  To  these  may 
be  added,  nnder  the  third  section  of  the 

act  above  quoted,  such  sums  as  may 
have  been  or  may  be  collected  by  the  tax 
collector  from  the  tax-payer  as  taxes, 
when  In  fact  they  were  not  due.  But  for 
the  purposes  ol  this  Investigation  ne 
need  not  concern  ourselves  with  this  class 
of  collections,  and  hence  dismiss  It  from 
cunslderatlon.  The  present  litigation  he- 
Ing  between  the  revenue  agent,  as  the 
representative  of  the  state,  alone,  and  the 
defendant,  we  shall  consider  the  subject 
in  the  light  of  the  state's  relation  only, 
and,  to  exclude  any  possible  mlaappllca- 
tlon  of  our  language  to  circumstances  to 
which  it  should  not  be  applied,  we  note 
here  the  fact  that  our  remarks  upon  the 
assessment  of  property  as  a  prerequisite 
to  the  imposition  of  taxes  have  no  ap- 
plication to  cases  of  local  assessments 
as  ordinarily  understood,  or  to  the  Im- 
position  of  taxes  in  the  levee  districts  for 
levee  purposes.  Aidde  from  these  we 
know  of  no  instances  in  which  a  tax 
npon  persons  or  property  is  due  the 
state,  counties,  or  municipalities  unless 
the  property  or  person  is  first  Altered 
upon  the  rolls  as  provided  and  required 
by  law.  The  constitution  provides  for 
ad  valorem  taxation  of  property  by  the 
twentieth  section  ol  article  12,  which  de- 
clares that  "all  property  shall  be  taxed 
In  proportion  to  Its  value,  to  be  ascer- 
tained as  directed  by  law.**  In  accord- 
ance with  this  constitutional  requiremeofc 
a  plan  for  the  assessment  and  valnatioo 
of  all  taxable  property  is  provided  by 
law.  All  property  subject  to  taxatloa 
is  entered  by  the  assesaor  upon  the  rolln. 
which  are  then  examined,  corrected,  and 
approved  by  the  county  anthoritlos. 
Any  property  discovered  by  the  assessor 
as  unlisted  prior  to  the  final  action  of  the 
board  of  supervisors  may  be  by  4i]m 
added  to  the  roll,  (Code,  §  509 ;)  and  after 
the  rofl  has  passed  Into  the  hands  of  the 
collector  he  is  requlredto  assess  and  collect 
taxes  upon  all  persons  and  property  left 
unaesaised  b;  the  assessor,  and  to  report 
his  action  In  the  premises  to  the  board  of 
supervisors  at  the  succeeding  March  meet- 
ing of  that  body,  (Id.  §  513;)  and  wlicn  It 
Is  discovered  that  any  person  or  property 
has  escaped  taxation  in  former  years,  it  Is 
made  the  duty  oT  the  asBessor  to  assess  such 
person  or  property,  **  distinctly  specifying 
the  fact  of  such  escape  and  discovery  by 
him,  on  a  page  or  pages  of  his  nssessraent 
roll  separate  from  the  assessment  of  the 
current  year, "and  Is  required  to  "give 
notice  in  writing  to  the  person  ansessed. 
or  whose  property  is  assessed.  If  such 
person  Is  a  resident  of  the  county, "  (Til. 
§§  486,487.)  Itis  thus  seen  that  careful 
and  minute  provision  is  made  by  law  for 
the  assessment  of  all  property  and  iier- 
sons  subject  to  taxation,  and  If  any  omis- 
sion occurs  Ic  may  be  corrected  by  tlie  as- 
sessor at  any  time  before  the  final  actiun 
by  the  board  of  supervisors,  and,  if  still 
omitted,  the  rollectur  may  add  such  per- 
son  or  property  while  the  roll  remalna  iu 
his  hands ;  and,  if  such  person  or  property 
Is  not  discovered  until  a  subsequent  year. 
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be  or  It  ma/  be  then  assMsed  and  the 
tax  UnpoBed  wtaeaeTer  the  dlseorery  of 

the  oniitiBiott  is  made.  But  througrhoat 
the  whule  Bcbeine  the  prnvlRlon  la  promi- 
nent of  an  aBBeBBinent  by  the  executive 
officer,  and  control  and  review  of  hta  ac- 
tion by  the  board  of  eupervlsorci,  where 
the  tax-payer  may  be  heard.  The  con- 
tention ol  counsel  that  because  under  aec- 
tlon  613  of  the  Code  the  tax  collector  may 
add  persons  and  property  escaping  as- 
aessment  and  taxation  to  tbe  rolln,  and 
collect  the  taxes  asseHsed  by  him,  the 
revenue  agent,  who  Is  also  made  tax 
collector,  may  perform  tbe  same  func- 
tions, In  answered  by  tbe  simple  reply 
that  the  law  expressly  confers  such 
antborlty  on  tbe  tax  collector  wlttaoat 
which  he  could  not  perform  the  act,  and 
does  notcoDfer  It  upon  the  revenne  afrent. 
The  tax  collector  Is  by  section  618  of  tbe 
Ck>de  made  pro  h/te  vice  assessor,  and  his 
act  as  such  creates  the  asseesment  under 
which  the  tax  arises  which,  as  collector, 
ho  collects.  Tbe  revenue  ag^ent  is  a  pure 
collector,  antboiised  only  to  collect 
taxen  already  aBsessed  and  delinquent, 
and  baTlD{(  no  authority  t<i  create  tbe  de- 
linqnency  (or  which  he  may  sae.  The 
clause  of  tl^e  act  under  wfalch  the  power 
la  claimed  to  exist  Is  that  which  confers 
the  power  of  collection  "In  -all  cases 
where  them  has  been  a  failure  to  collect 
itnee  or  forfeitures  or  licenses,  or  any 
other  tax  wbatsoeTer,  whether  priTllese, 
poll,  ifceneral.  or  special,  or  any  other Tn- 
debtedness  due  the  state,  county,  levee 
boards,  or  municipalities,  by  any  person, 
corporation,  or  property,  and  In  all  cases 
cenerally  where  there  is  pablic  revenue  of 
any  kind  whatsoever  due  under  any  law 
of  this  state,  which  la  delinquent,  and 
which  (or  any  reaHon  has  escaped  collec- 
tion." The  argument  for  appellant  Is 
that  one  who  has  failed  to  return  his 
property  for  assessment  owee  the  state, 
as  a  delinquent  tax-payer,  the  tax  which 
would  havti  been  aiHiessed  aKuinst  it  if 
returned,  and.  followed  to  its  logical  con- 
clDslon.  would  embrace  the  riglit  of  the 
revenne  agent  to  ane  for  a  fine  which  one 
guilty  of  asaault  and  battery  ought 
under  the  btw  to  be  i^eqnlred  to  pay  upon 
conviction  ol  tbe  offense;  lor  taxes  upon 
unassessed  property  are  no  more  due  and 
delinquent  than  is  the  onlmposed  fine  of  the 
actually  guilty  but  unconvicted  violator 
of  the  crimlnnl  law.  It  would  be  unprofit- 
able to  consider  the  question  of  legisla- 
tive power  ti>  enact  a  law  such  as  the  ap- 
pellant contends  the  one  under  Investiga- 
tion to  be.  We  Qnd  nothing  In  the  one 
actually  enacted  except  machinery  for 
tbe  enforceiueut  of  pre-existing  legal 
rights  against  dellnquf^nts,  and  of  this 
no  one  has  queutlonedor  can  question  the 
Talidlty. 

Having  thus  defined  the  limits  or  the 
authority  conferred  by  law  upon  the 
revenue  agent,  it  remains  only  to  deter- 
mine whether,  on  the  facta  Btatecl.  the  de- 
fendant Is  delinquent  to  the  state  for  any 
tax, — general,  special,  or  privilege.  As 
we  have  seen,  the  ngent  has  no  power  to 
sue  tor  a  tax  npon  property  or  person  un- 
less the  same  has  been  levied  upon  an  as- 
aessment  of  the  property  or   tblng  by 


competent  antbority.  There  Is  no  pre- 
tense of  any  aseeBsment,  and  the  delin- 
quency, if  any,  must  be  by  reason  of  the 
defendant's  failure  to  pay  a  privilege  tax 
Imposed  by  law.  Privilege  and  license 
taxes  are  under  tbe  law  of  two  classes: 
Flrat,  those  Imposed  by  law  upon  call- 
ings of  a  lawful  or  permissible  character, 
and  which  are  Imposed  solely  (or  revenue, 
tbe  business  being  rendered  unlawful  only 
by  reason  of  the  non-payment  of  tbe 
privilege  tax  Imposed;  second,  those  Im- 
peded upon  retailers  of  Intoxicating  liq- 
uors, who  cannot  derive  authority  to  con- 
duct such  calling  upon  tbe  mere  payment 
of  tbe  license  Imposed,  but  who  must  do 
other  acta  to  secure  the  privilege  of  ron- 
dnfctlng  the  bnslnesa.  By  section  685  of 
the  Code  a  tax  on  privileges  is  levied 
upon  certain  calllngH  npon  the  payment 
of  which  the  business  may  be  lawfully 
conducted,  but  failure  to  pay  which  tax 
snblects  tbe  party  taxed  to  certain  penal- 
ties prescribed.  These  taxes  are  graded 
according  to  the  extent  of  the  buslnesscon- 
dncted,  the  capital  invested,  the  popula- 
tion of  the  towns  In  which  the  buslneBS  Is 
punned, et<*.  For  the  pnrposeof  flxlngthe 
amount  of  tax  to  be  paid  it  Is  provided 
that  "the  tax  collector  shall  require  every 
applicant  for  a  license  to  carry  on  bnsl- 
uess  on  which  Is  Imposed  a  privilege  tax 
In  proportion  to  the  capital  stock, sfock  of 
merchandise,  or  other  variable  circum- 
stance, to  make  affidavit  of  the  basis  on 
which  he  seeks  such  license,  which  affi- 
davit shall  be  carefully  preserved  by  such 
collector  for  the  use  of  the  grand  jury," 
etc.  Code,  5  596.  It  Is  furtherprovlded  by 
section  594  that  "any  one  tailing  to  pay 
the  privilege  tax  herein  Imposed,  and  to 
obtain  license  as  herein  required,  but  pur- 
suing the  business  taxed  without  such 
license,  may  be  proceeded  against  by  suit 
for  such  tax,  besides  being  dealt  with 
criminally  as  herein  pro  vlded ;  and  the  tax 
collector  ma  y  assess  hucIi  tax.  and  Sf  Ize  and 
sell  any  property  liable  rf>r  such  tax.  In  the 
same  manner  as  he  mny  distrain  and  sell 
property  of  other  delinuuents."  By  sec- 
tion 1109  of  the  Code  It  Is  also  proTlde<l 
that  "merchants  and  others,,  carrying  on 
any  business  or  trade,  who  may  sell  or 
give  away  liquors,  either  vinous  or 
spirituous,  at  their  places  ol  business,  In 
less  qunntltles  than  one  gallon,  for  any 
TJUrpose  whatsoever,  shall  be  subject  to 
pay  the  regular  retail  tax  fixed  by  the 
county  or  corporate  authorities  of  the 
place  where  such  bunlness  Is  condncted, 
and  it  shall  be  the  duty  of  the  sheriff  to 
assess  and  collect  such  tax,  whenever  he  is 
informed  that  such  sales  or  gifts  have 
been  made,  and  such  persons,  on  convic- 
tion, shall  be  flued  In  a  sum  not  exceed- 
ing one  hundred  dollars. "  By  se^-tion 
1097  of  the  Code  It  is  made  unlawful  for 
any  person  to  sell  any  vinous  or  spiritu- 
ous liquor  in  less  quantity  than  one  gal- 
lon, without  hUTlng'  first  obtained  a 
license  In  the  mannef  directed  by  other 
sections  of  the  chapter  of  which  that  aet*- 
tion  forms  u  part.  By  such  other  sections 
It  is  provided  that  one  desiring  to  follow 
the  business  of  retailing  shall  petition  the 
local  authorities  for  a  license  so  todo.  In 
addition  to  this  he  must  pr^nt  to  such 
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autborlttM  apetttlon  elgned  byamsjority 
of  the  legal  votere  ot  th«  BUpei'vIsors-  dla- 
trlct,  or  ot  the  vity  or  town,  In  which  the 
bualaeaa  la  to  he  conducted,  certifying  to 
the  good  cbaractur  of  the  petitioner,  and 
recommending  the  grant  of  the  license. 
He  must  then.  If  the  license  begrauted, 
enter  Into  bond  In  the  penalty  of  $2,000,  con- 
ditioned to  do  and  not  to  du  many  thingH 
enjoined  by  law  upon  a  retailer,  and  must 
tlien  pay  to  the  properofflcer  thesuin  fixed 
bT  Bnch  authorities  as  the  price  ot  the 
privilege  of  retailing.  All  this  being  done, 
he  may  lawfully  carry  on  the  business  ot 
retailing.  Panlahment  by  fine  and  im- 
prisonment iB  denounced  against  any  one 
Avhoshall  sell  such  llquorswlthnut  having 
first  secured  such  license,  but  there  Is  do 
declaration  in  theCode  that  a  person  cun- 
doetlng  the  buslneea  ot  a  retailer  without 
lirense  shall  be  liable  to  pay  the  piice  fixed 
by  the  local  authorities  t(»r  licenses. 

We  have  set  out,  with  perhaps  nnneces- 
aary  detail,  tbnse  provisions  of  law  exist- 
ing at  the  time  the  business  was  con- 
ducted by  the  defendant  as  set  out  in  the 
declaration,  which  are  appenlefl  to  by  the 
appellant  as  authorising  the  present  suit. 
They  are  the  only  ones  known  to  as 
IVom  which  a  liability  to  (he  action  could 
be  supposed  to  flow.  Manifestly  the  pro- 
visions ot  the  chapter  against  retatling 
does  nut  impose  the  supposed  subjection 
to  this  suit.  Section  11U9  does  not  ap- 
ply, for  the  reason  that  It  Is  directed  tu  a 
specific  clasB  of  casefi,  tIe.,  merchants  and 
others,  carrying  on  some  business  other 
than  that  of  retailers,  who.  at  such  places, 
sell  or  giveaway  Intoxlcatlngliquurs.  Un- 
lawful seliingnfsuch  liquors  nnder  all  oth- 
er eircanistaiices  Is  covered  by  other  sec- 
tions of  the  chapter,  and,  save  under  the 
clrcuni stances  named  In  this  section,  It  Is 
not  unlawful  to  give  away  such  llquore  In 
any  quantity.  Section  5S."»  does  not  ap- 
ply, tor  by  It  no  privilege  tax  Is  levied 
upon  the  retailer.  As  we  have  said,  there 
are  no  other  proviRluns  of  law  by  which 
liability  to  pay  the  amount  which  would 
have  secured  the  legal  right  of  retailing  Is 
fixed  upon  one  who  does  retail  without 
securing  the  license.  We  find  nothing  In 
any  of  the  provisions  of  law  fixing  upon 
the  unlawful  retailer  the  character  of  a 
delinquent  tax-payer.  He  Is  a  violator  ot 
law,  and  as  such  Is  liable  to  fine  and  im- 
prisonuient  for  hia  offense,  but  the  offense 
Is  not  that  he  has  failed  to  pay  a  sum  as 
taxes  on  the  business  transarted.nur  even 
that  ho  has  conducted  the  business  with- 
out payment  of  the  license  tax.  Paynient 
of  the  sum  fixed  as  the  i)rlce  of  the  license 
would  not  of  itself  have  legalized  the  busi- 
ness. Compliance  with  all  the  other  nu- 
merous provisions  of  the  statute  would 
l>e  requlrerl  to  render  it  legal.  Nor  was 
it  necfssary  that  the  defendnnt  should 
have  coiitinuouHiy  conducted  the  business 
of  a  i-etnilor  to  bring  hlni  within  the  con- 
deniuation  of  the  statute  ogainst  retoll- 
Ing.  A  single  sale  was  sufTiclent  tor  that, 
and  each  sale  ao  made  was  a  distinct  and 
separate  offense,  for  which  the  whole 
penalty  of  tlielaw  might  have  been  In- 
dicted. The  facts  set  nut  In  the  declara- 
tion. If  true,  show  the  defendant  to  have 
been -cuuUuuuusly  vlulatlng  the  law  for 


years,  but  tbey  do  not  show  tbat  tinder 
the  law  bs  became  debtor  to  the  Mtate  In 
any  sum  whatever.  It  Is  only  necessary 
to  add  that  by  the  second  section  ot  the 
revenue  act  of  IK90  (Acts,  p.  %J  the  law 
ia  made  for  the  future  what  appellant 
contends  it  has  been  lu  the  past;  but  thio 
act  Is  HO  clearly  pruBpectI  re  In  Its  opera- 
tioD  tbat  any  observatlonB  In  reference  to 
past  transactions  are  unueoejaary.  The 
judgment  la  afllrmed. 


Jackson  et  h1.  t  Haislet  et  ah 

{Supreme  Court  of  Florida.    May  80, 1891.> 

Amu.  IN  EQDiTr— Pathext  or  Costs— Bettxjko 
Biu.  or  Exceptions— BoKs. 

1.  The  provisfoD  of  section  3,  p.  840,  HcClel. 
Dig.,  tbat  no  appeal  sball  be  granted  to  the  orip- 
inid  plaintiff  in  any  salt  anless  such  plaintifF 
shall  first  pay  all  ooats  which  may  have  accraed 
up  to  the  time  when  the  appeal  la  pmyed,  ap- 
plies to  cases  at  law,  but  not  to  those  Id  equity, 
and  contemplates  that  the  cleric  Hfaall,  upou  the 
application  of  such  plaintifT  tax  the  costs  within 
the  time  allowed  for  appealing,  so  as  to  enable 
the  plaintiff  to  know  what  be  is  to  pay. 

2.  Where  an  origiaal  plaintiff  In  a  common- 
law  aotion  has  enterea  bis  appeal,  and  given 
bond  and  sefmred  an  approval  of  tbe  same  with- 
in the  time  allowed  by  law  lor  appealing,  and 
his  failure  to  pay  within  saoh  time  the  costs  ac- 
cmed  up  to  the  appeal  (section  8,  p.  MO,  IfcClel. 
Dig.)  is  due  solely  to  we  default  of  tbe  clerk  in 
not  taxing  them  within  the  time  allowed  for  ap- 
pealing, and  tbe  plainUfF  has  been  reasonably  ac- 
tive in  endeavoring  to  secure  a  taxation  of  them, 
witbin  ?ucb  time,  and  haK  promptly  paid  the 
costa  upon  tbeir  being  taxed  after  tbe  expiration 
ot  the  appeal  period,  tbe  appeal  wUl  not  be  dis- 
missed on  account  oi  tbeir  not  being  paid  within 
aoch  period. 

8.  Tbe  allowance  by  a  circuit  Judge  of  time 
he^nd  a  term  of  oourt  for  settling  a  Dill  of  ex- 
ceptions baa  DO  ^eot  to  extend  the  time  pre- 
scnbed  by  the  statute  for  appealing;  its  <mly 
purpose  is  to  give  time  for  making  a  reocrd  ot 
oroceediDgs  in  pal*  in  tbat  conrt  for  tbe  appel- 
late court  to  act  on. 

4.  Tbe  omission  ot  an  agent  ezecnting  ao  ap- 
peal-bond to  file  bis  power  of  attorney  at  the 
time  of  executiog  tbe  bond  does  not  affect  tbe  ap- 
peal. 

(Syllaims  by  the  Court) 

Appeal  from  circuit  conrt,  Marlon  coan- 
ty:  JehskJ.  Fi.vlry,  Judae. 
TbomHB  F.  Kinfff  for  motion.   R.  L.Aa- 

detson,  opposed. 

Kaney,  C.  J.  '  Appellants  sued  appellees 
in  ejectment.  The  jury  rendered  a  verdict 
that  the  defendants  were  not  guilty,  anrl 
ou  the  same  day,  March  18S9,  at  tho 
fprlng  term  of  the  circuit  court  ot  Marlon 
county,  Judgment  was  entered  accord- 
ingly. A  motion  for  a  new  trial  was 
made,  and  on  April  6th  au  onler  overral- 
Ing  It  was  entered,  and  60  days  were  al- 
lowed for  tbe  presentation  of  a  bill  ot  ex- 
ceptions. The  term  adjourned  sine  die 
this  day.  Notice  of  appeal  was  given  and 
entered  at  tbe  same  time,  but  af  terwa  rda , 
on  the  29th  of  the  same  month,  another 
entry  of  aiipeaJ  to  the  June  term,  A.  U. 
1889,  ot  this  court  waa  made,  and  followed 
by  citation.  On  May  2d  an  appeal-bond 
was  filed,  the  clerk  of  the  circuit  court 
approvmg  the  same.  A  bill  of  exceptions 
was  signed  by  the  circuit  Jodge,  June  4. 
18S&»  and  filed  In  tbe  clerk'a  office  on  the 
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next  day.  The  tranecript  of  the  record, 
now  before  as,  was  certified  to  by  the 
clerk  on  the  7th  of  the  same  month,  and 
It  bears  a  formal  certificate  of  the  clerk, 
by  hia  deputy,  dated  the  tollowns  day, 
that  theplalutlfffl  "haTepald'alltbecostB 
in  the  cause  amonnting  to  fl43.5],  and 
oleo  the  flom  of  fl7.  the  cost  of  the  tran- 
Mcrlpt.  The  coats  appeared  to  have  been 
taxed  by  the  clerk  Jnna  8, 1889.  The  tran- 
Hcrlpt  of  the  record  was  filed  here  on  Jane 

10.  im. 

On  January  2, 1891.  appellees  served  no- 
tice on  appellants  that  they  wnnld  move 
this  conrt  on  the  14tb  of  the  same  month 
to  dIanilM  the  appeal  on  the  following 
srroauds:  (1)  That  the  coats  of  appeal 
were  not  paid  within  the  time  required 
by  law:  (3)  there  la  no  evidence  ol  aa- 
thority  from  the  appellants  to  M.  L. 
Payne  aa  their  agent  to  sign  the  bond  In 
appeal  in  said  caoae,  and  that  there  was 
no  soch  authority  in  fact. 

The  act  of  February  12, 1835,  (section  6, 
p.  447,  Thomp.  Dig. ;  Hectiim  3,  p.  840,  Mc- 
Olel.  Dig.,)  provides  that  no  appeal  or 
writ  of  error  aball  hereafter  be  granted  to 
the  original  plaintiff  In  any  anlt.  nnlesa 
anch  plaintiff  shall  first  pay  all  coats 
which  may  have  accrued  in  and  about 
the  suit  up  to  the  time  when  the  appeal 
or  writ  ot  error  is  prayed,  and  alao  enter 
Into  bond,  with  one  or  more  securities, 
in  a  sum  sufilclent  to  cover  all  costa  which 
ma)'  accme  In  the  prosecotlon  of  the  ap- 
peal or  writ  of  error,  conditioned  to  pay 
thn  same  If  the  Judgment  or  decree  of  the 
court  shall  be  afiirmed. 

Appellees,  in  support  of  thslr  motion,  rely 
upon  the  above  transcript,  certificate, 
and  paiKrs  as  to  the  payment  of  the 
cuets.  and  upon  the  following  affiilavits: 
One  of  the  clerk,  D.  A.  Miller,  made  Decem- 
ber 16, 1890,  to  the  effect  that  the  coats 
were  paid  to  bim  on  the  8th  day  at  June. 
1N88,  end  one  made  March  19. 1891.  by  Ray- 
mond B.  Bullock,  who  was  a  deputy  of 
the  clerk  during  the  said  month  of  June, 
Mtatlng  that  he  does  not  remember  and 
cannot  »ay  on  what  day  the  costs  were 
paid;  and,  further,  that  Mr.  Anderson. 
Che  attorney  ot  appeUants,  "said  tu  affi- 
ant that  be  was  ready  to  pay  said  coats 
more  than  once,  but  that  no  money  for 
the  same  was  shown  or  offered  ac  any 
time  to  the  affiant  before  the  coats  were 
taxed  and  paid;"  and  an  affidavit  of 
William  P.  Halaley,  one  of  the  appellees, 
made  March  19. 1891,  giving  a  histury  of 
the  protracted  litigation  concerning  the 
lot.  stating  his  close  observation  of  the 
proeeudings  as  to  an  appeal,  and  his  de- 
termination, in  response  to  aseuse  of  duty 
an  to  protecting  his  wife's  property 
rights,  to  take  advantage  of  every  tech- 
nicality and  requirement  of  the  law  in 
perfecting  the  appeal,  and  that  in  pursu- 
ance ol  such  purpose  he  watched  the  ap- 
peal proi»edtngs  "from  day  to  day,  and 
At  rarloos  timea  before  the  60  days  al- 
lowed for  paying  the  costs  In  appeal  he 
appeared  in  the  clerk's  office  of  said  cir- 
cuit, court,  and  asked  the  clerk  If  the  costs 
had  been  paid,  and  the  reply  was  every 
time  that  they  had  not  been  paid;  that 
after  the  expiration  of  the  60  days  affiant 
again  called  at  said  clerk's  office,  and  was 


again  Informed  by  htm  that  the  said  costs 
were  not  paid,  of  which  [act  affiant  at 
once  informed  his  attorney ;  and  that  af- 
fiant la  positive  that  said  costs  were  not 
paid  till  after  the  said  60  days  had  ex- 
pired." 

The  appellant  has  filed  an  affidavit  ot 
Bullock,  made  March  6, 1891,  stating  he 
was  BQch  deputy-clerk  during  the  first  six 
months  of  the  year  1889,  and  that  he  re- 
members the  payment  ot  the  costs  In  this 
caase,  and  the  circumstances  connected 
therewith;  that  the  cause  having  been 
long,  pending,  and  many  steps  having 
been  taken,  and  numerous  witnesses  hav- 
ing been  summoned  by  both  parties  at 
successive  terms  of  the  court,  the  making 
up  of  the  cost-bill  was  a  task  somewhat 
complicated  and  difficult;  that  the  plain- 
tiff's attorney.  B.  L.  Anderson,  stood 
ready  at  all  times  after  said  Judgment 
was  rendered  in  said  cause,  to  pay  the 
costs  In  accordance  with  law,  and  re- 
quested that  the  said  costs  be  taxed,  and 
the  amount  ascertained,  that  the  amount 
might  be  paid  by  plaintiffs;  that  the  cer- 
tificate of  the  payment  of  costs  Indorsed 
upon  the  appeal  transcript  was  so  In- 
dorsed thereon  by  affiant  at  the  request 
of  appellant's  counsel,  to  serve  as  evidence 
of  such  payment;  that,  in  fact,  the  pay- 
ment of  such  costs  was  made  prlortuthat 
date,  and  that,  if  the  payment  was  made 
after  the  time  limited  by  law,  such  delay 
was  due  to  no  default  or  neKllgenoe  of 
appellants,  who  paid  the  same  as  soon  as 
they  were  taxed  by  the  clerk,  and  the 
amount  ascertained. 

Appellants  have  also  filed  an  affidavit 
of  Miller,  the  clerk,  made  March  11,1891. 
stating  that  Buliuck.  bis  deputy,  attend- 
e<I  personally  to  the  matter  of  the  pay- 
ment ot  the  costs,  and  that  his  (Miller's) 
"certificate"  ot  December  16, 1890,  supra, 
is  and  was  based  on  tacts  and  dates 
shown  by  the  paiiers  relating  to  the  ap- 
peal, and  not  upon  personal  knowledge  de- 
rived from  personal  attention  to  said 
coats. 

Thlti  action  being  one  ut  law,  the  statu- 
tory provisions  set  out  ab<ive  apply  to  It, 
though  they  do  not  apply  to  cases  In 
equity.  Smith  v.  Curtis,  19  Kla.  786.  The 
only  other  cases  construing  thin  act  are 
thoae  of  Bank  v.  McBrlde.  2  Fla.  7,  and 
Gordon  v.  Camp,  Id.  23.  and  Hall  v.  Pen- 
ny, 13  Fla.  593.  In  the  first  of  these  cases 
the  only  showing  as  to  the  payment  of 
costs  was  the  statement  ot  counsel  for  ap- 
pellant that  he  did  not  know  that  the 
costs  had  been  paid,  but  thought  It  pos- 
sible that,  pursuant  to  a  general  under- 
standing between  the  clerk  and  himself, 
the  costs  had  been  charged  to  the  latter; 
and  the  reason  for  not  giving  bond  was 
that  the  real  plaintiff  resided  iu  England, 
too  far  away  to  have  been  heard  from 
since  the  trial.  Intbesecond  case  no  bond 
had  beenglvenwheuthewrltwas  granted, 
Imt  afterwards  an  Illegal  bond,  one  signed 
by  the  attorney  at  law  in  the  name  of 
plaintiffs  in  error,  was  filed,  and  $1uO  were 
deposited  with  the  clerk  as  "security  on 
the  bond. " 

These  writs  of  error  were  both  die- 
missed,  and  the  views  expressed  by  the 
court  In  the  former  case  are  tii^t  the  pay- 
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meat  of  the  costs  sod  the  entcrlnf^  Into 
bund  Heem  to  be  steps  precedent  tu  grant- 
iDK  a  writ  of  error  Imperatively  reqnired 
by  the  statQte,  and  that  any  other  cun- 
Btractlon  would  be  repugnant  to  and  an 
flvaaion  of  the  act,  and  In  some  measure 
render  It  Inoperative;  and  In  the  latter 
CBHe  It  Is  said  thattheactls  restraining  and 
prohibitory;  and  held  that  what  was  be- 
fore a  writ  of  right  is  no  longer  so  tor  an 
original  plaintiff,  unless  he  first  performs 
the  condlclons  npon  which  the  writ  may 
voder  this  a;t  be  granted. 

Hall  V.  Penny  was  an  appeal  by  an  an- 
snccessful  plaintiff,  the  term  of  tlie  court 
adJourulnfT,  and  the  appeal-bond  not  be- 
ing given  or  approved  withlu  the  10  days 
thereafter  then  allowed  by  la  w .  The  appeal 
was  dismlHScd,  the  court  holding  that  all 
the  steps  necessary  to  make  the  appeal  ef- 
fectual must  be  compiled  with  within  the 
time  prescribed  by  the  act,  and  that  the 
court  was  not  antborlced  to  enlarge  the 
statute  or  dispense  with  a  compliance 
with  It,  and  that  the  ^Tlng  and  approv- 
ing of  a  bond  was  one  of  Its  prereqalsltes. 

There  is  no  doubt  but  that  the  failure  of 
the  party  desiring  to  appeal  to  do,  within 
the  time  prescribed  by  la  w  for  taking  the 
appeal,  anything  which  he  may  do  of  hlm- 
■elf,  ur  Independent  of  any  official  action, 
lorf^ta  the  appeal.  Benbow  r.  Marquis, 
17  Fla.  236;  Moore  v.  Ellis,  18  Mich.  77: 
Dowell  V.  Caruthers.  26  Kan.  720;  Hopper 
T.  Jones,  64  Md.  578,  4  Atl.  Rep.  273; 
Adams  v.  Robertson,  40  111.40;  Cook  v. 
Cook,  104  IH.  98;  Patterson  v.Stewart.Id. 
104:  Pace  v.  Flcklln.  76  Va.292;  LoomU  v. 
McKenzIe.  S7  Iowa,  77,  8  N.  W.  Bep.  779, 
and  It)  N.  W.  Rep.  298. 

In  Gordon  v.  Camp,  Hali  v.  Penny,  and 
Benbnw  v.  Marquis,  supra,  the  giving  of 
the  bond  was  not  dependent  upon  any 
previous  action  of  any  officer.  Wliat 
would  have  been  tbe  effect  If.  In  eitiier 
case,  the  bond  had  been  properly  tendered, 
and  there  had  been  an  omission  or  delay 
In  the  Judge  or  clerk  to  act  on  It  until  after 
the  statutory  limitation  had  pnsRed,  was 
not  Inrolved  nor  passed  upon.  The  lan- 
guage of  Judges  is  to  be  confined  In  Its 
effect  as  an  adjudication  of  the  facts  of  the 
case  under  couHlderatlun.  In  Bank  v.  Mc- 
Brlde,  supra,  it  does  not  appear  that  there 
had  not  been  a  taxation  of  the  costs.  The 
point  Is  not  even  snggested.  and  it  mast 
be  assumed  tha  t  they  had  been  taxed,  and 
there  was  no  such  obstacle  to  their  pay- 
ment. 

Tbe  payment  uf  the  costs  before  the  ex- 
piratlun  of  the  30  days  after  the  adjourn- 
ment of  the  term,  the  period  allowed  for 
taking  an  appeal,  (Baurs  v.  Creary,  23 
Fla.  61. 1  South.  Bep.  339,)  is  dependent 
upon  the  performance  of  an  official  duty 
by  the  clerk,  and  the  legislature  In  impos- 
ing thin  obligation  upon  an  appellant  con- 
templated and  Implied  ilie  previous  per- 
formance of  the  clerk's  duty.  Until  there 
has  been  a  taxation  of  the  cotits,  the  ap- 
pellant cannot  perform  the  conditions  im- 
posed by  the  statute;  he  cannot  know  the 
amount  of  costs,  or  what  he  should  pay. 
He  cannot,  In  the  nature  of  things,  pay  or 
tender  payment  until  he  knows  what  he  Is 
to  pay,  nor  before  the  amount  of  the  costs 
is  ascertained.    In  this  case  the  appel- 


lants' attorney  not  only  stood  ready  to 
pay,  but  requested  the  clerk  to  perform 
his  duty,  and  the  clerk,  not  Intending,  it 
Is  true,  any  official  delinquency,  failed  to 
perform  that  duty  within  the  time  con- 
templated by  tbe  law.  Erea  tf  there  was 
not  this  absence  of  uy  Intentional  detaait 
of  duty  upon  the  part  of  the  clerK,  thH  ap- 
pellants would  stand  in  no  worse  condi- 
tluu  unless  there  were  some  complicity  in 
it  by  tliem  or  their  counsel.  The  cohIm 
were  paid  promptly  upon  the  taxation  be- 
ing made.  To  hold  that  the  appellantH 
must  suffer  a  forfeiture  of  their  right  of 
appeal  under  these  circumstaucea  would 
not  only  visit  upon  them  the  consequences 
of  an  official  default  when  they  have  been 
altogether  prompt,  and  require  an  Impoti- 
sihle  duty,  but  also  violate  the  true  Intent 
and  Hpirituf  tlie  act  in  so  far  as  It  Imposes 
this  duty.  Appellants  should,  we  think, 
be  reasonably  active  to  pnKure  a  taxa- 
tion of  tbe  costs,  but,  under  the  circum- 
stances shown  by  this  record,  they  should 
not  suffer  from  a  mere  default  or  mlsun- 
derstandhtgby  the  clerk  of  bis  own  duties. 
The  followlngauthoritiesBUStain  tbla  con- 
clusion :  Short  v.  Cohen,  11  Oa.  39;  Hult 
V.  Edmondson,  31  Ua.357;  Cannon  v.  Shef- 
field, 68  Oa.  108;  R<»bl8on  v.  Medloek,  id. 
598;  Kirkland  r.  Credltora.  8  Mart.  <N. 
S.)  597:  Austin  v.  SotIU,  U  La.  Ann.  484; 
Chatfe  V.  Mclntoeh,  36  La.  Ann.  824; 
Whittaker  v.  Tracy,  41  Ark,  259;  Smith  v. 
Allen,  31  Ark.  268;  McGehee  v.  Carroll,  Id. 
551 ;  Haas  v.  Lees.  18  Kan.  449;  Laymance 
V.  Laymance,  15  Lea, 476:  Palmer  v.  Gardi- 
ner, 77  III.  143:  Mcllhaney  v.  Holland,  III 
Pa.  St.  634,  5  Atl.  Hep.  731;  Mayo  v.  Hyn- 
ote.  16  Fla.  673:  Livingston  v.  Cooper,  22 
Fla.  292.  Tbe  case  of  Wait  t.  Van  AHen.  22 
N.  Y.  319,  is  opposed  to  this  view,  bat  we 
think  It  Is  toorig^d.  Broom,  Leg.  Max. 
marg.  p.  122. 

No  ooueideratlon  has  been  given  to  the 
affidavits  objected  to  by  counsel  for  ap- 
pelloeu  in  reaching  the  above  conclaeion. 
Of  course,  we  have  nothing  to  do  with  the 
merits  or  history  of  the  Utlgatloa  on  thb 
motion. 

Tbe  extensltm  of  time  tor  settling  a  bill 
of  exceptions  has  nothing  to  do  with  tak- 
ing an  appeal,  further  than  the  making  oi 
a  record  of  matters  in  ^a/^  for  tbe  appel- 
late court  to  HCton;  it  has  no  effect  to 
extend  the  time  preficrll»ed  by  the  statute 
for  api^aling.  Lewlsv.  MegrlnDlss,2S  Fla. 
5S9,  591.  6  South.  Bep.  169;  Cook  v.  Cook. 
104  111.  98. 

The  second  ground  of  the  motion  is  met 
by  the  appellants  by  the  production  of  a 
power  of  attorney  to  Payne,  authorising 
him  to  execute  the  appeal-bond,  and  tbe 
clerk  swears  that  at  the  time  of  the  ap- 
proval of  the  bond  this  poww  was  exhib- 
ited to  him.  The  fact  that  It  was  not  filed 
at  tbe  time  does  nut  ciiange  the  fact  of  ItK 
existence.  The  material  question  Is  its  ex- 
istence at  that  time,  and  this  is  clearly 
shown  upon  the  issue  made  in  this  court, 
which  alone  has  power  to  try  It.  Booten 
V.  Bank,  67  Oa.  358.  The  affidavit  at  Mil- 
ler as  to  what  Mrs.  Jackson  said  to  "an- 
other person  "  is  hearsay,  and  cannot  be 
regarded. 

The  motion  la  denied,  and  it  will  be  or- 
dered accordingly. 
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Sharp  State. 
( Aqmma  Gowt  Iff  JFIorUo.  Ju]7U,Un.) 

OaMIMO — BCinOIBHOT  Off  ImOTMBHT. 

It  is  neoessarjr.  In  an  indlotment  affatnst 
me  or  mora  penons  for  pl^ring  at  &  game  at 
oords  for  money,  to  oll^  Che  name  of  the  petvoa 
with  whom  the  bet  was  mude,  or  to  allege  that 
ibe  persoa  wIUiwb<HB  the  bet  was  made  is  to  the 
}uron  unknowti. 
(SyUabm  by  the  Court) 

Error  to  circuit  court,  Madison  county ; 
John  F.  Whitb.  Judge. 

B.  B.  Stack  well,  tOT  plalntlfl  In  error. 
WUtttan  it.  hamar,  Atty.  Gen.,  lor  tbe 
8tate. 

Mabrt,  J.  The  plaintiff  In  error  and  14 
otliprs  were  Indicted  Jointly  at  tbe  spring: 
term,  A.  D.  1890,  la  tbe  third  Judicial  cir- 
cuit of  Flortua  for  Madison  county,  lur  an- 
lawtally  playinsr  and  engaging  In  a  game 
of  cards  for  money.  In  said  county  and 
state.  The  indictment  alleged  (omitting 
tlie  formal  parts)  that  Uamp  Sharp, 
plaintiff  In  error,  and  14  otberB.  naming 
them,  "on  the  12th  day  oT  April,  A.  D. 
1890,atand  In ttaecounty, circuit, and  state 
aforesaid,  with  force  and  arms,  In  the 
woods  near  the  town  of  EIlaTiile,  said 
county  and  state,  unlawfully  then  and 
there  played  and  engaged  In  ft  game  of 
cards  for  money,  which  said  game  of  carda 
was  then  and  there  a  game  uf  chance, 
against  the  peace  and  dignity  of  tbe  utate 
of  Floriila,  and  contrary  to  the  statute 
in  such  cases  made  and  provided."  The 
plaintiff  in  error  was  put  upon  trial  under 
this  Indictment,  and  convicted.  Upon 
tbe  rendition  of  the  verdict,  bis  attorney 
entered  a  motion  In  arrest  of  Judgmen  t  for 
the  following  reasons:  (1)  Becaaae  the 
indictment  does  nc>t  allege  with  whom  the 
said  defendant  played  at  cards;  (2)  be- 
caufie  tbe  Indictment  doea  not  allege  a 
joint  criminality  with  tbe  other  persons 
Joined  in  the  same  indiutment  with  defend- 
ant;  (8)  becanse  the  indictment  does  not 
set  out  the  offense  with  which  the  defend- 
ant is  charged,  bat  states  a  conclusion. 
This  motion  was  overruled,  and  defend- 
ant excepted.  Thereupon  the  defendant,, 
by  Judgment  of  tbe  court,  was  sentenced 
to  tbe  Btale  penitentiary  for  one  year  at 
hard  labor,  and  adjudged  to  pay  his  part 
of  the  costs  of  the  prosecution. 

Defendant  below  prosecutes  a  writ  of 
error  fn>m  the  Judgment  renderpd  against 
him  to  this  court,  and  tbe  assignment  of 
error  he  makes  here  istliat  the  court  erred 
In  overruling  hie  motion  In  arrest  of  Judg- 
ment. Tbe  only  point  dlscusspd  by  coun- 
sel for  plaintiff  In  error  under  tbe  motion 
Id  arrest  of  Judgment  is  that  the  indict- 
ment ts  bad  because  It  does  not  state  with 
whom  the  d^endant,  HampSbarp,  played 
cards.  In  tbe  case  of  Oroner  v.  State,  6 
Fla.  39,  where  an  Indictment  charged  that 
tbe  defendant  unlawfully  did  play  and 
bet  at  a  certain  gaming-table,  then  and 
there  being,  at  a  certain  game  at  carda, 
for  the  purpose  of  winning  or  loalng  mun- 
<»y.  agatnat  the  form  of  the  statute,  it  was 
held  that  the  name  of  the  person  with 
whom  tbe  bet  was  made  must  be  stated, 
ortt  moat  be  alleged  thatsneh  person  was 


to  the  Jurors  unknown.  The  statute  un- 
der which  tbe  iDdletmeat  in  tbe  cue  here 
referred  to  was  drawn  provided  that  "If 
any  person  or  persons  ahall  pay  and  bet 
at  any  gaming-table,  or  In  any  gambling 
house,  booth,  tent,  or  shelter,  at  any 
game  at  cards,  dice,  or  checks,  or  with  any 
other  inatrumenta,  article  or  articles, 
tiling  or  things,  whatsoever,  for  tbe  pur* 
pose  of  winning  or  losing,  he,  she,  or  they 
so  offending  may  be  indicted,  and  on  con- 
victloD  shall  be  Hned,"  etc.  Tbomp.  Dig. 
p.  501.914.  That  portion  of  the  statute 
upon  which  the  Indictmeat  before  us  Is 
based  reads  as  follows,  vis.:  "If  any  per- 
son or  persons  shall  play  or  engage  In  any 
game  at  cards,  kenu,  roulette,  faro,  or 
other  game  of  chance,  at  anyplace,  by  any 
device  whatever,  for  money  or  other 
thing  of  value,  he,  she,  or  they  rio  offend- 
ing shall,  on  conviction,  be  Imprisoned  la 
the  county  Jail  notless  than  three  months, 
nor  more  than  one  year,  or  be  Imprisoned 
In  the  atate-prlson  not  more  than  three 
years,  at  tbe  discretion  of  the  court." 
Section  1,  c.  3764,  Laws  Fla.  Gnder  the 
formerstatute.theoffenxecouplated  in  play- 
ing and  bettiuKatuertaln  places,  that  is,  at 
any  gaming-table,  or  In  any  gambling 
bouse,  booth,  tent,  or  shelter.  Unless  tbe 
betting  was  done  at  the  places  mentioned 
In  the  statute,  no  offense  was  committed. 
It  will  be  observed  that  The  latter  statats 
makes  It  an  offense  to  play  or  engage  In 
the  games  mentioned,  for  money  or  other 
thing  of  value,  at  any  place.  Under  the 
rule  established  In  this  state  by  the  Orcm- 
er  Casu,  supra.  It  la  necessary.  In  framing 
an  Indictment  for  playing  at  cards  for 
money  under  tbe  first  statute  above  men- 
tioned, to  allege  the  name  of  the  person 
with  whom  the  bet  was  made,  or  to  allege 
that  such  person  Is  to  the  Jurors  unknown. 
There  is  notbiuK  in  the  phraseology  of  the 
statute  upon  which  tbe  indictment  now 
before  us  is  based  to  exempt  It  from  a  sim- 
ilar construction.  The  decisions  In  the 
differoit  states  are  not  harmonious  In  re- 
quiring an  indictment,  on  a  statute  simi- 
lar to  ours,  to  allege  the  name  of  tbe  per- 
son with  whom  tbe  bet  was  made,  or 
that  such  person  Is  unknown  to  tbe  Jurors ; 
but  a  precedent  having  been  establlsbed 
In  this  state,  we  are  not  disposed  to  de- 
part from  It.  Such  a  rule  was  adopted, 
and  has  been  adhered  to.  in  Texas,  al- 
though aome  dissatisfaction  has  been  ex- 
pressed by  the  Judges  as  to  the  rule. 
State  V.  Boderica,  S.*)  Tex.  507;  Parker  v. 
State,  26  Tex.  204.  The  indictment  here 
chaises  that  plaintiff  In  error  and  14  oth- 
ers, on  the  I2tb  day  of  April,  1890,  in  tbe 
woods  near  Ellavllle.  In  Madison  county, 
Fla.,  played  and  engaged  In  a  game  of 
cards  for  money.  It  Is  not  stated  with 
whom  they  played,  or  that  they  played 
together  In  the  woods.  Under  the  rule 
recognized  In  the  tironer  Case  this  in  not 
sufficient. 

We  think  the  court  erred  In  overruling 
the  motion  in  arrest  of  judgment,  and  for 
the  error  In  this  respect  the  Judgment  Is  re- 
versed, and  the  case  Is  remanded,  with  di- 
rections to  enter  an  order  arresting  the 
Judgment,  and  for  such  proceedings  as  are 
conformable  to  law. 
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HAWKiNa»v.  State. 
iSupreme  Cottrt  of  Storida.   July  9, 1891.) 

FOROEBT  —  IkDICTUEST  —  ISTENT  TO  DeFRACII — 

FROor  OP  Vbsoe — Taxation  op  Costs. 

1,  Where  an  iadlctmest  charging  a  person 
with  forgery  by  altering  an  order  deBcribw  sub- 
stantially the  order,  stating  the  names  of  the 
parties  to  It,  and  that  it  was  for  the  payment  of 
^.23,  OQe-half  in  trade  and  the  other  halt  in 
money;  and  states  that  the  94.23  was  written  in 
figures,  to-wlt,  "4.22;"  and  states  the  alteration 
of  the  flguies,  and  then  alleges  Uiat  the  order  *'is 
in  the  words  and  figures  following, "  setting  out 
the  order  In  fall  in  its  altered  condition,— the 
indictment  shows  that  the  order  alleged  to  bare 
been  altered  was  a  written  instrument 

3.  An  indiotment  charging  foxgeiT  by  the  al- 
teraticm  of  a  written  Instnunent  need  nob  alleae 
tiiat  the  order  was  presented  and  delirered  to  the 
payee,  or  that  be  nad  It  in  his  possession,  nor 
that  it  was  presented  to,  accepted  or  paid  by  the 
drawc&  or  uiat  the  payee  received  payment. 

3.  It  is  not  necessary  to  the  crime  of  forgery 
tiuit  injury  should  have  resulted  to  any  one;  the 
intent  to  defraud  is  the  essence  of  the  offense  In 
this  regard. 

4.  Wbef«  there  is  an  entire  failure  to  prove 
the  veone,  the  Judgment  in  a  criminal  caoBewUl 
be  reversed  on  writ  of  error. 

5.  In  the  UucatioQ  of  c<wt$  against  the  stale  in 
the  supreme  court,  entries  appmrlng  In  the  traa- 
Boript  that  have  no  connection  with  the  cause  will 
be  excluded  as  improper  charges  against  the 
state. 

(Si/lUtbus  by  the  Court.) 

Errur  to  circuit  court,  Suwannee  codd- 
ty;  John  F.  White,  Judge. 

J.  C.  Gallaher,  for  plaintiff  in  error* 
WiUiatn  B.  Lataar  Atty.  Gen.,  for  tlie 
»tate. 

Ranev,  C.  J.  The  indictment  cli&rges 
"that  Tyler  Hawkins,  late  of  said  coun- 
ty, laborer,  on  the  80th  day  of  November, 
A.  D.  1886,  at  and  In  the  connty,  drvalt, 
and  state  aforesaid,  with  force  and  arms, 
with  Intent  willfully  and  wickedly  to  In- 
jure and  defraud  one  David  Joueft,  one  or- 
der given  by  Ha)d  David  Junt^  to  one  H. 
K.  I<ewio  for  the  payment  to  hlin,  said 
Tyler  Hawkins,  four  dollars  and  twenty- 
two  ceuts.  written  In  flKureB.to-wit,'4.22,* 
one-half  In  trade  and  one-halt  In  money, 
did  then  and  there  forge,  by  alterln^r  the 
figures  and  chauging  them  from  *  4.22*  to 
'ri.72,'  and  that  snid  H.  K.  Lewin  did  pay 
the  said  sum  of  five  dollars  and  seventy- 
two  cents,  and  charged  the  same  to  said 
David  Jones'  acct.,  as  requested,  which 
said  order  Is  la  the  words  and  figures  fol- 
lowing, to-wlt:  '  Mr.  H.  K.  Lewin : 
Please  let  Tyler  Hawkins  have  5.72,  half 
trade  and  halt  money,  and  charge  to  my 
acct.,  and  oblige,  David  Joneh.  Nov'er 
ftu,  1S8f{.'  So  th(,>  Jurors  aforesaid,  upon 
tfai'lr  natb  aforesaid,  do  say  that  the  said 
Tyler  Hawkins, at  the  time  aforesaid,  and 
in  the  county,  state,  and  circuit  aforesaid, 
did  commit  the  crime  of  forgery,  by  alter- 
ing order,  etc.,  to  the  Injury  of  David 
Jott(»i,  against  the  peace  and  dignity  of 
the  state  of  Florida,  and  contrary  to  the 
fprm  of  the  statute  io  such  cases  made 
and  provided." 

There  was  atrial  before  a  Jury  at  the 
"winter  term"  of  the  circuit  court  for 
£^owannee  county.  In  February  last,  re- 
sulting In  a  venlict  of  gollt^v;  and  there- 
upon the  accused  moved  In  arrest  of  Judg- 


ment, and  for  a  new  trial:  and  both  mo- 
tions having  l>een  overruled,  and  sentence 
pronounced,  he  obtained  a  writ  of  error. 

The  errors  assigned  are  tile  OTerrullng 
of  these  motions. 

The  points  made  In  support  of  the  for- 
mer of  these  motions  relate  solely  to  the 
indictment,  and  are  as  follows:  (1)  That 
the  Indictment  Is  vague,  Indefinite,  and 
Insufficient,  in  that  It  does  not  allege  facts 
sufficient  to  warrant  a  conviction.  (2) 
That  the  order  is  not  allseed  tohave  been 
drawn  on  H.  K.  Lewln  by  David  Jones, 
payable  to  Tyler  Hawkins;  that  this 
should  have  been  fully  and  distinctly  al- 
leged. (8)  That  the  Indictment  does  not 
all^  that  the  order  drawn  on  Lewln 
by  Jones,  payable  to  Hawkins,  was  tbeu 
and  there  presented  and  d^lvered  to 
Hawkins.  (4)  That  the  indletment  does 
not  allege  that  the  order  was  presented  by 
Hawkins  to  Lewin  for  payment,  and  that 
the  latter  accepted  and  paid  the  same.  Id 
the  county  of  Suwannee  and  state  of  Flor- 
ida. (6)  That  the  Indictment  does  not  al 
lege  that  the  order  was  ever  deilvered  to 
Hawkins, orthat  he  ever  had  It  In  hie  pos- 
session, nor  that  be  ever  presented  the  or- 
der and  received  payment. 

The  preceding  paragraph  Is  the  sub- 
stance of  the  entire  brief  filed  by  counsel 
for  plaintiff  In  error  as  to  the  motion  In 
arrest  of  Judgment.  No  authoritiea  an 
referred  to  by  him. 

The  secoDd  and  subsequmt  of  these  five 
points  must  be  regarded  as  specifying  the 
grounds  of  complaint  against  the  indict- 
ment for  vagueness  and  Indeflnlteness.and 
for  Insufficiency  of  any  kind.  Sup.  Ct. 
Rule  16. 

Our  understanding  of  the  second  point 
is  that  it  means  that  the  Indictment  does 
not  allege  that  the  order  was  written. 
One  of  the  definitions  of  the  word  "draw" 
is,  "to  write  In  due  form;  to  prepare  a 
draft  of;  as  to  draw  a  memorial,  a  deed, 
or  a  bill  of  exchange."  Webst.  Diet.  This 
is  the  only  definition  of  the  word  applica- 
ble to  it  in  the  connection  In  which  ft  Is 
used  In  this  case.and  hence  our  conclusion 
as  to  the  meaning  of  counsel.  1(  this  ia- 
,,dlctment  does  not  allege,  either  expressly 
or  by  the  aee  of  words  whose  known 
meaning  conveys  tbe  same  Idea,  that  there 
has  been  the  making  or  alteration  of  a 
written  Instroment,  forgery  la  not 
charged.  A  written  Instrument,  within 
the  legal  meaning  of  the  expression  as  ap- 
plicable to  ottenses.  Is  an  essential  element 
of  thncrime.  There  cannot  be  forgery  of 
oral  statements,  whatever  may  be  their 
purpoi^e  or  character.  No  use  is  made  of 
the  word  "drawn"  In  the  indictment,  nor 
Is  there  any  express  allegution  that  tbe 
entire  order  was  written,  or  a  written  in- 
strument. There  Is.  however,  an  express 
statement  that  part  of  the  order,  as  it 
was  originally,  was  written  in  fignres. 
The  words,  "  one  order  given  by  said 
David  Jones  to  one  H.  K.  Lewln  for  the 
payment  to  him, said  Tyler  Hawkins, four 
dollars  and  twenty-two  cents,  written  in 
fignres,  to-wlt,  '4.22,*  one-halt  in  trade 
and  one-halt  in  money, "  were  Intended  as 
«  description  of  tbe  order  as  It  was  t>eforH 
it  was  altered.  The- meaning  o(  this  de- 
scription is  that  It  was  an  order  made  by 
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Junen  tn  faror  of  Hawkins  for  the  ainoont 
«taterl.  payable  one-haK  In  trade  and  one- 
balf  In  money,  and  that  the  order  was  to, 
or  drawn  on,  Lewln.  We  do  not  think 
that  the  words  "ffiven  by  Davtd  Jones  to 
H.  K.  Lewln"  mean  that  any  order  was 
actually  delivered  to  Lewiu  by  Junes,  but 
that  an  order  eit  the  character  Indicated 
by  the  remainder  of  these  describing  words 
was  given  by  Jones,  and  that  It  was  an 
order  on  or  to  Xjewln.  Conceding  that 
there  Is  nothing  In  this  description  eftect- 
nal  to  show  that  any  part  ol  this  order 
other  them  the  "4.22"  was  in  writing,  still 
we  think  that  this  description,  and  what 
follows  in  the  indictment,  are  sufficient  to 
■how  that  It  was  In  writing.  Having 
fl^ren  this  dMcrlptlon,  and  stated  what 
nlteratlon  was  made,  the  indictment  then 
proceeds  todeecrlbethe  orderln  Its  altered 
condition,  and  says.  In  effect,  that  it,  at 
the  time  uf  the  finding  6f  the  indictment, 
Is  In  the  following  words  and  figures,  giv- 
ing them,  as  stated  in  the  Indictment  as 
set  ont  alSove.  To  say  that  an  order  Is  In 
the  following  words  and  flgares  means 
nothing  else  than  it  actually  exists  to  the 
form  of  such  words  and  flgnres,  and  this 
is  nothing  less  than  saying  that  it  is  a 
written  Instrument  of  snch  words  and  fig- 
ures, for  It  cannot  exist  or  be  in  or  of  such 
words  and  figutea,  except  as  a  written 
Instrament.  Reading  the  two  descrip- 
tions together,  or  taking  the  Indictment 
art  a  whole,  wethink  that  the  only  mason- 
able  conclusion  to  be  drAwn  Is  that  It 
charges  the  alteration  of  a  written  instm- 
ment.  If  we  are  prepared  to  say  that  the 
terms.  "  order  •  •  •  for  money  or 
other  property, "  as  used  In  the  forgery 
statute,  (section  1,  p.  377,  McClel.  Dig..) 
imported  of  themselves  a  known  class  of 
written  instruments,  as  do  many  of  its 
terms,  sach  as  promissory  notes,  deeds, 
wills*  letters  of  attorney,  this  discnsslon 
would  have  been  unnecessary. 

We  do  not  pei-celve  that  the  absence  of 
an  allegation  that  the  ortler  was  present- 
ed and  delirered  to  Hawkins,  or  that  be 
had  it  In  his  uiMsesslon,  or  that  It  was 
presHited  by  Ha  wkins  to  liewln  for  pay- 
ment, or  that  the  latter  accepted  and  paid 
the  same,  or  that  Hawkins  received  pay- 
ment, is  material.  There  Is  a  sufficient 
all^atlon  that  Hawkins  altered  the  or- 
der materially,  and  with  the  requisite 
criminal  Intent,  and  that  the  order  was  a 
writtra  instrument  of  the  character  de- 
scribed, and  that  it  was  made  by  Jones, 
and  It  Is  not  pretended  that  the  order  as 
deiicritied  Is  not  the  sabject  uf  forgery.  It 
is  not  necessary  that  any  Injury  Mhonid 
have  rrtulted  to  any  one;  the  Inteut  to 
defrand  Is  the  essem-e  of  the  offense  in  this 
regard.  Com.  r.  J^dd,  15  Mass.  b2S ; 
State  V.  Wooderd,  20  Iowa.  541;  2  Slsb. 
Crim.  I«aw,  fiS  SSS^  602  ;  8  Anier.  A  Eng. 
Enc.  Law,  467,  45fl.  There  was  no  error 
io  refusing  to  arrest  the  Judgment. 

There  was  also  a  motion  for  a  new  trial 
on  the  gronnd  that  the  testimony  was  not 
sufficient  to  warrant  the  verdict.  The 
testimony  fails  entirely  to  show  that  the 
offense  charged  wa8perpetrate<l  in  Suwan- 
nee county.  The  evidence  shows  that  the 
original  order  was  written  there,  but  the 
defendant  Is  not  mentioned,  eltiier  In  eon- 


neetlon  with  the  osder  or  otherwise,  as 
being  in  that  county  at  any  time  prior  to 
the  trial,  nor,  excepting  the  writing  of  the 
order.  Is  that  county  referred  to  in  any 
statement  of  witnesses  concerning  the  or- 
der. There  is  an  entlrefailureto  provethe 
venne,  even  under  tiie  liberal  rule  an- 
nounced in  Andrews  v.  State,  21  Fla.  608 ; 
Warraee  v.  State,  27  Fla.  — ,  8  South.  * 
Sep.  748.  The  bill  of  exceptions  purports 
to  give  all  the  testimony  f^ven  on  the 
trial,  and  there  must,  on  account  of  this 
failure  to  prove  the  venue,  be  a  new  trial. 
EvAus  V.  State,  17  Fla.  192. 

There  have  l>een  copied  Into  the  tran- 
script of  the  record  a  great  many  entries 
that  haTe  no  connection  with  this  cause, 
and  the  clerk  In  taxing  the  costs  will  omit 
all  entries  subsequent  to  the  presentation 
of  the  indictment  which  do  not  relate  to 
the  case.  Such  entries  are  not  legitimate 
costs,  and  the  state  cannot  be  properly 
charged  with  them.  We  have  had  occa- 
sion before  to  correct  errors  of  this  char- 
acter, and  are  satisfied  that  It  Is  our  duty 
to  call  the  matter  to  the  attention  of  at- 
torneys and  officers  ol  the  courts,  and 
thns  arrest  an  erroneous  practice. 

The  Judgment  will  be  reversed,  and  a 
new  trial  granted. 


Jacksonville,  T.  &  K.\y.  Rt.Co.  v.Nbff. 
(Sujireme  Cmut  Off  Slartda.  July  2, 1891.) 

ImTBuofioKs— SwBiaiKG  JoRT— OBisomm. 

1.  The  insfernotions  of  the  coort  to  the  ]w 
must  be  OOD  fined  to  thelunee  made  on  the  plesd- 

2.  Where  the  record  shows  that  the  ]UTy  was 
swom  to  try  the  issoes  Joined  between  the  par- 
ties it  1b  BtuBBcient. 

S.  An  objection  made  for  the  first  time  in  the 
appellate  court  to  the  maimer  ta  which  the  Jury 
was  sworn  comes  too  late  to  avail  the  partyTata- 
Ingr  the  obJeoUon. 
(i^Uabua  by  the  Court.) 

Appeal  from  circuit  court,  Clay  county; 
Jaheb  M.  Baker,  Judge. 

J.  R.  P&m>tt  and  Fletcher  dk  WartB,  for 
appellant.    Walker  A  L'En/ele,  forappellee. 

Mabhy,  J.  The  appellee.  Meff,  In  April. 
1887,  sued  the  appellant  railway  company 
in  the  circuit  court  for  Clay  coanty,  Fla., 
for  95,000  damages  for  the  destruction  of 
certain  property  of  appellee  by  fire. caused 
by  the  alleged  escape  of  sparks  from  a  lo- 
comotive engine  under  the  control  of  ap- 
pellant. Theaverments  ofthe  declaration 
filed  by  appellee  are  as  follows:  "Mliroy 
Neff,  by  John  T.  &  Geo.  U.  Walker,  his  at- 
torneys, sues  the  Jacksonville,  Tafnpa  & 
Key  West  Railway  Company,  a  corpora- 
tion organised  and  doing  bnslneps  under 
tbelawBof  thestateof  Florida,  forthat the 
plaJntitr  was  possessed  ol  certain  machin- 
ery of  great  value,  conristlng  of  sawlng- 
inachlnes  and  all  necessary  appurte- 
nances, together  with  the  fixtures,  and  a 
large  and  valuable  lot  of  lumber,  all 
contained  In  a  certain  building  owned 
by  Bnddingtou  &  WiUon,  at  Green  Cove 
Springs,  In  said  connty  of  Clay,  slt- 
nated  near  the  railroad  used  by  defend- 
ant for  purposes  of  driving  along  the  same 
(among  other  things)  locomotive  eni^nea 
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and  the  detenflaot  was  poeaegaed  of  a  loco- 
motive engine  containUiK  fire  and  burning: 
matter,  which  was  being  driren  nioDK  the 
eald  railroad  near  to  the  bnildlng  con- 
taining the  machinery,  flxtarea,  appurte- 
nances, and  Inmberof  the  plaintiff  aflafore- 
«ttld,  whluh  said  engine, waa  under  the 
management  of  the  defendant,  and  the 
d^endant  so  neglected  and  niifikllUuliy 
manBgt>d  the  engine  and  the  said  Qre  and 
burnlDg  matter  thereincootaiiiedaaature- 
BBld,  and  the  said  engine  was  so  Insaffl- 
eiently  and  improperly  comitructed  the 
sparks  from  the  said  fire  and  portions  of 
the  said  burning  matter  escaped  and  flew 
from  the  aald  engine  to  and  upon  the  said 
bolldlng,  whereby  the  said  building  was 
set  on  tire,  and  the  same,  together  with  the 
said  machinery,  appnrtenances,  fixtures, 
and  lumber  and  goods  of  the  plaintiff, 
then  being  in  and  near  the  said  building, 
were  burned  and  destroyed,  and  the  plain- 
tiff lout  the  use  of  Che  same,  and  was  pre- 
vented from  carrying  on  his  bastnees. 
The  plaintiff  hereto  attaches  a  list  of  said 
property  as  aforesaid  destroyed  by  said 
Are  whlcb  escaped  and  flew  from  said  en- 
gine to  and  upon  the  said  building  afore- 
said."  Attached  to  the  declaration  Is  a 
list  of  the  Items  of  property  alleged  to 
have  been  destroyed. 

The  flrot  plea  filed  by  defendant  below 
was  the  general  Issne.  For  a  second  plea, 
"defendant  says  that,  If  said  damages 
occurred  to  said  plaintiff,  that  it  was 
caused  by  his  (the  said  plaintiff's)  negli- 
gence. "  For  a  third  plea, "said  defendant 
says  that  said  trains  and  engines  were 
properly  and  sufflcleutly,  at  the  time  al- 
lege], constructed,  and  were  not  managed 
In  a  negligent  and  unskillful  manner,  as 
alleged."  For  a  fourth  plea,  "defendant 
says  that  said  damage  and  loss  alleged 
were  not  caused  by  its  agents  or  em- 
ployoti,  and  that  a  spark  from  said  fire 
alleged,  and  portions  of  said  burning  mat- 
ter, alleged  to  have  been  In  the  locomotive 
of  said  defendant  on  the  day  alleged,  did 
not  escape,  set  on  fire  said  building,  and 
cause  loss  or  damage  to  the  said  plalntilT, 
as  alleged  In  said  plaintiff's  declarHtlon. 
For  a  flrtli  plea,  defeudunt  says  **  that,  if 
the  plaintiff  suffered  any  loss  at  t be  time 
alleged  by  tlie  loss  of  bunlness.  destnictlun 
to  property,  or  any  other  wa.^,  that  the 
defendant  herein  was  In  no  wiwe  the  caune 
of  said  damage  or  loss."  And  lor  a  sixth 
plea,  "defendant  says  that  he  Is  Informed 
and  hellevea  that  said  plnhiMff  has  not 
suffered  thedamage  and  Iohh  alleged  In  his 
<the  said  plaintiff's]  declaration." 

The  record  shows  that  plaintiff  below 
Joined'  IsHue  upon  all  of  defendant's  pleas, 
and  also  filed  the  following  repUeatlun  to 
the  second  plea  of  defendant:  "And  tlie 
plaintiff,  tor  replication  to  defendant's  sec- 
ond plea,  says  that  it  is  nut  true,  as  al- 
leged in  said  plea,  that  tlie  damage  for 
which  he  sues  in  said  action  was  in  any 
wise  caused  by  plaintiff's  negligence." 

At  a  term  of  the  circuit  court  for  Clay 
■county,  and  on  the  27th  day  of  March,  A. 
D.  18SS,  thin  cause  was.  on  the  Issues  here 
made,  submitted  to  a  Jury,  and  a  verdict 
of  f 3,S~>4.4Q  rendered  against  defendant  be- 
low. Upon  the  rendition  of  this  verdict 
aald  defendant  filed  the  tullowing  motion 


to  set  aside  the  verdict :  *  And  now  comes 
the  defendant,  by  Fletcher  &  Wurts.  of 
counsel,  and  moves  the  court  to  set  aside 
the  verdict  of  the  Jury  herein  rendered, 
and  to  award  a  new  trial,  npon  the  fol- 
lowing grounds,  to- wit:  (1)  The  verdict 
was  contrary  to  law ;  (2)  the  verdict  was 
contrary  to  the  evidence;  (3)  the  verdict 
was  contrary  to  the  manifest  weight  of 
the  evidence;  (4)  the  amount  of  the  ver- 
dict was  in  excess  of  the  damages  proven 
upon  the  trial :  (5)  the  court  erred  in 
charging  the  jury  as  requested  by  the 
plaintiff;  ((J)  the  court  erred  in  refusing  to 
charge  the  Jury  as  requested  by  the  defend- 
ant; (7)  the  court  erred  In  reading  aloud 
the  charge  which  defendant  requested 
should  beglven  totbe  Jury,  and  then  refus- 
ing to  s^ye  certain  of  said  charges. "  This 
motion  was  overruled,  and  judgment  en- 
tered forplalntlff  fortbeamountof  the  ver- 
dict and  costs  of  suit,  from  which  defendant 
At  said  tenn.and  in  open  court,  entered  aa 
appeal  to  this  court. 

The  points  made  In  the  petition  of  appeal 
filed  In  this  court  are:  (1>  The  court  erred 
in  recording  the  verdict  of  the  Jury ;  (2) 
the  court  erred  In  entering  the  Judgment; 
(o]  the  court  erred  In  delivering  to  thejury 
the  second  charge  reqoepted  by  the  plain* 
tiff;  f4)  the  court  erred  In  overruling  the 
motion  for  a  new  trial.  It  la  not  neces- 
sary to  devote  any  attention  to  the  first 
and  second  points  In  the  petition  of  ap- 
peal, as  the  propriety  of  recording  the  ver- 
dict and  entering  the  Judgment  depends 
npon  the  correctness  of  the  proceedings 
in  other  respects. 

The  third  point  calls  Inquestion  the  cor- 
rectness of  the  second  charge  givea  for 
plaintiff  below.  This  charge  la  aa  follows: 
^  That  if  the  Jnty  believe  from  the  evidence 
that,  without  fault  or  neglect  of  cheplahi- 
tiff,  delendant's  employes  negligently  per- 
mitted a  lot  of  loose,  dry  hay  tu  remain 
for  some  time  prior  to  the  18th  of  March, 
A.  D.  1887,  exposed  In  a  box-car  near  plain- 
tiff's property  which  was  set  on  fire  on 
said  day,  and  that  the  employes  of  said 
defendant  railroad  company  negllgcmtly 
permitted  said  fire  to  be  conimunlcuted 
from  aald  car  so  left  exposed  by  said  em- 
ployes to  plaintiff's  said  property,  and  to 
bum  and  destroy  the  same,  the  verdict 
should  be  for  the  plaintiff."  This  charge 
was  excepted  to  by  defendant  below.  The 
objection  ui^ed  by  appellant  tothlacharge 
is  that  "It  has  no  relation  whatever  to 
the  Issues  raised  by  the  plradlngH,  and  the 
Jury  were  thereby  instructed  that.  If  a 
loss  resulted  to  the  plaintiff  by  reason  ol 
a  cause  of  action  of  which  no  mention  was 
made  In  the  pleadings,  they  should  find 
forplalntlff."  It  appears  from  the  testi- 
mony In  the  bill  ol  exceptions  in  the  rec- 
ord that  the  fire  which  destroyed  plain- 
tiff's property  occurred  at  the  crossing  of 
defendant's  railroad  and  auother  railroad 
called  the  "  Melrose  Kond. "  Plaintiff's 
property  was  tiituated  In  and  near  the 
saw-mill  of  Buddington  &  Wilson,  which 
was  located  in  one  of  the  angles  made  by 
the  crossing  of  said  roads,  and  not  over  3i> 
leet  from  either  road.  There  was  at  the 
crossing  a  spur  track  from  defendant's 
road  extending  along  the  Melrose  road  a 
short  distance,  and  defendant  bad,  some 
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«tx  weeks  prior  to  the  flre.Bwltehed  onto 
this  Bide  track  a  box-car  loaded  with  hay. 
A  Btaurt  time  after  the  car  was  pat  on  the 
side  track  It  was  unloaded,  and  looiie, 
scatterings  hay  remained  In  It.  The  car 
doornext  to  the  track  of  defendant's  ruad 
was  left  open.  On  the  ]8tb  ol  March,  1887. 
while  a  atm  wind  was  blowing  iu  the  dl< 
revtlon  from  the  car  towards  the  mill 
where  plaintiff's  property  was  rituated. 
«n  engine  drawing  freight-cars  on  defend- 
ant's road  went  south,  and  stopped  near 
tlie  said  box-car.  Plaintiff  IntroduceJ  erl- 
dence  tending  to  show  that  this  engine 
threw  large  sparks  when  leaving  the  box- 
car. A  short  time  after  the  train  on  the 
ditfendant'a  road  passed  on,  a  log  train  on 
the  Melrose  road  passed  by  the  box -ear. 
The  train  on  the  Melrose  road  passed  as 
near  the  mill  and  box-car  as  the  train  on 
defendant's  road,  A  very  short  time  after 
the  Melrose  train  passed  the  box-car  was 
discovered  to  be  on  fire,  and  tlie  flames 
from  it  soon  extended  to  the  imill,  and 
bamed  It,  together  with  plaiDtlff's  prop- 
erty. The  mill  was  put  np  after  the  de- 
fendant's road  was  constructed,  and  was. 
not  over  16  or  20  feet  from  the  car  stand- 
ing on  the  side  track.  Plaintiff  and  two 
other  men  were  present  at  or  near  the  mill 
when  the  Are  was  discovered,  but,  on  ac- 
count of  the  rapidity  with  wbicb  the 
flames  spread,  they  were  unable  to  save 
any  property.  There  was  testimony  that 
defendant's  said  engine  set  oot  tire  about 
■600  yards  from  the  mill  on  the  same  trip, 
and  large  cinders  were  seen  on  the  track 
In  the  rear  of  this  train  on  its  approach  to 
the  mill.  There  was  testimony  also  that 
the  Melrose  engine  threw  sparks  as  bad 
as  defendant's  engine,  but  none  were  seen 
OQ  the  day  of  the  lire.  When  the  car  was 
dlacoTered  to  be  on  fire  the  section -master 
of  defendant's  road  made  an  effort  with 
the  plaintiff  to  move  the  car,  hut  thuy 
were  nnubleto  get  It  away.  There  Is  a 
conflict  ol  teatimoDy  as  to  the  time  of  day 
when  defendant's  engine  passed  the  mill, 
plaintiff  contending  that  it  passed  some 
15  or  20  minutes  beforethe  fire, and  defend- 
ant Insisting  that  it  paased  at  least  an 
hour. 

The  declaration  contains  but  one  count, 
and  the  gist  of  the  action,  as  therein 
stated,  is  that  the  defendant  company  so 
neglected  and  unekillfully  managed  its  en- 
gine, and  the  fire  and  burning  matter 
therein  contained,  and  said  engine  was  so 
Insufficiently  and  improperly  constructed, 
that  sparks  from  said  fire  and  portions  of 
«aid  bnralng  matter  escaped  and  flew 
from  said  engine  to  and  upon  a  building 
In  which  plaintiff's  property  was  Rituated, 
whereby  said  building  nnd  property  were 
burned  and  totally  dpstroyed.  issue  was 
joined  on  all  the  pleas  of  defendant.  The 
object  of  pleading  Is  to  ascertain,  with 
certainty  and  precision,  the  matters  of 
fact  which  are  altlrmed  on  the  one  hand 
aud  denied  un  the  other,  and  which  are 
mutually  proposed  and  accepted  by  the 
parties  for  decision.  It  is  clear  that  plain- 
tiff's cause  nf  action  is  based  upon  the 
negligent  conHtractlon  or  negligent  use  uf 
defendant's  locomotive  engine,  whereby 
sparks  and  barning  matter  escaped  from 
U  and  cauaed  the  fira.  The  question  aub- 


mltted  by  the  pleadings  la  whether  or  not 
defendant  caused  the  flre  by  reason  of  a 
detective  engine  or  the  uosklllfnl  manage* 
ment  of  the  engine.  The  neellgence  of  de- 
fendant, submitted  to  the  jury  for  Investi- 
gation by  the  charge  under  consideration, 
consists,  not  In  causing  the  flre,  but  In  al- 
lowing loose,  dry  hay  to  remain  in  a  box- 
car near  plaintiff's  property,  and  in  negli- 
gently permittlngflre  to  be  communicated 
from  said  car  to  plaintiff's  property.  The 
origin  of  the  flre  Is  lost  sight  of  In  this 
chai^,  and  under  it  the  jury  were  author- 
ised to  And  for  the  plaintiff,  although  the 
defendant  did  not  In  any  way  cause  the 
flre,  provided  they  believed  that  It  negli- 
gently permitted  looan,  dry  bay  to  remain 
In  the  car  near  plaintiff's  property,  and 
negligently  permitted  the  flre  to  be  com* 
municated  from  said  car  to  plilntlft's 
property,  and  destroy  it.  If  it  be  con- 
ceded that  this  charge  embodies  a  good 
canse  of  action  against  the  defendant.  It 
Is  evident  that  It  is  not  contained  within 
the  issues  made  by  the  pleadings.  Appellee 
contends,  however,  that  bis  right  to  re- 
cover Is  co-ext«islve  with  the  case  made 
by  the  evidence  Introduced  on  the  trial, 
and  the  trial  judge  was  authorized  to  go 
outside  of  the  Issues  joined  between  the 
parties,  and  Instruct  the  jury  to  find  for 
the  plaintiff  tu  the  extent  Justified  by  the 
evidence.  Respectable  anthorltles  hold 
that  the  pleadings  are  merely  to  notify  the 
opposite  party  ol  the  ground  of  action  or 
defense,  and,  where  a  party  falls  to  object 
to  evidence  because  it  Is  not  relevant  to 
the  Issues,  the  court  Is  Justtfled  In  instruct- 
ing the  jury  upon  the  whole  evidence,  and 
is  not  confined  In  his  Instructions  to  the 
issues  made  in  the  pleadings.  The  correct 
view,  we  thinks  la  that  the  Instructions 
must  be  conflned  to  the  Issues  made  by  the 
pleadings;  and  this  rule  has  been  recog- 
nized In  oor  state.  In  the  case  of  Porter 
V.  Ferguson,  4  Fla.  102,  an  action  of  us- 
sumpsit  was  Instituted  by  Ferguson 
against  Porter,  baseil  upon  a  verbal  agree- 
ment by  which  the  former  undertook  to 
make  and  send  to  the  latter,  who  was  a 
merchant  at  Key  West,  arrowroot  to  be 
shipped  thence  to  New  Orleans,  and  Por- 
ter proralseil  to  receive  the  arrowroot,  and 
ship  it  to  New  Orleans  for  sale  in  that 
market,  and  to  account  to  FergoRou  for 
the  proceeds.  The  declaration  further 
averred  that.  In  pursuance  of  such  agree- 
ment and  understanding,  Ferguson 
shipped  to  Porter  1,725  pounds  of  arrow- 
root, worth  9140,  which  was  received  by 
him ;  bntt  contrary  to  said  agreement  and 
underHtandlng,  he  shipped  It  to  Charles- 
tun,  and  it  gilt  lost  at  sea,  by  reason 
whereof  the  defendant  became  liable  to 
pay  plaintiff  the  value  of  said  arrowroot. 
The  plea  was  non  assumpsit.  The  follow- 
ing Instmctlon  was  given  for  the  plaintiff 
on  the  trial  of  that  case,  vis.:  "It  the  Jury 
believe  from  the  testimony  that  It  was  the 
usage  of  trade  for  consignees  for  shipment 
at  Key  Went  to  insure  on  Koods  of  others 
sent  to  them  for  shipment,  without  in- 
stnictlouR  as  to  Insurance,  and  that  J. 
Y.  Porter  shipped  the  arrowroot  in  qnea- 
tlon  without  insuring  It,  and  It  waa  lost 
at  sea,  he  was  liable  for  the  loss,  and  they 
ought  to  find  for  plaintiff."  In  speaking 
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of  tbtfl  cbarxe  this  court  uays:  "Now,  | 
what  has  thla  Instruction  to  do  with  the 
IsHoe  which  the  Jury  were  sworn  to  try? 
The  instruction  directs  the  attention  of  th« 
Jury  to  a  breach  of  the  contract  or  ajisree* 
ment,  when  the  breach  Is  not  put  in  Issue 
by  any  plea, — a  breach,  too,  which  Is  not 
alleged  In  the  declaration.  The  breach 
altoged  is  tor  ehlpping:  to  Charleston,  when 
he  was  bound  by  his  undertakint;  to  ship 
to  New  Orleans,  whereby  the  goods  were 
lost.  The  dcTlatfon  Is  the  gist  ut  the 
breach.  The  negligence  or  omission  tn 
eBect  au  Insurance  on  the  goods  against 
the  perils  of  the  sea,  which,  by  the  usage 
of  trade,  he  shnnid  have  done,  Is  not 
charged.  Whether  the  Instruction  la  oris 
not  correct  Id  point  of  law  Is  here  not  nec- 
essary to  be  decided.  It  waa  not  in  issue, 
and  therefore  Irrelevant,  and  should  not 
have  been  given;  and.  If  it  tended  to  mis- 
laid the  Jury,  and  withdrew  their  minds 
from  the  conslderatiuo  ol  the  tme  issue.  It 
Is  erroneons."  In  tlw  ease  of  McKay  t. 
Friebele,  8  Fla.  21,  the  court,  in  speaking 
of  the  relevancy  of  instructions  to  the  Is- 
sues, says:  "In  order  todetermtnethecor- 
rectness  and  appropriateness  of  an  in- 
struction which  may  be  given  to  the  Jury, 
resort  must  always  be  had  to  tfaeevidence 
upon  which  the  Inetruction  Is  based. 
That  evidence,  whether  parol  or  document- 
ary, is  to  be  found  only  in  the  '  bill  of  ex- 
ceptlons,*  whose  pecnllar  office  It  latoglre 
the  Incidents  occurring  In  the  progress  of 
the  trial,  from  the  Joining  of  the  issue  to 
the  rendition  of  the  verdict.  It  may  be 
laid  down  as  a  general  rule,  subject  to  but 
one  exception,  that,  wherever  the  error 
complained  of  Is  predicated  upon  the  In- 
structions of  the  court  below,  the  whole 
evidence,  or,  at  least,  so  much  tberuof  cw 
forms  the  basis  ot  the  iDstruction,  must 
appear  In  the 'bill  of  exceptions'  accom- 
panying the  record  of  the  cause.  The  ex- 
ception alluded  to  is  wherethe  instruction 
is  manifestly  without  the  limits  of  the  Is- 
sue joined  between  the  parties,  and  is  like- 
ly to  mislead  tbe  Jury  in  making  up  their 
verdict.  In  such  case,  no  reference  to  tbe 
evidence  can  be  of  any  avail  in  determin- 
ing the  correctness  ol  tbe  instructions,  and 
the  court  may  pronounce  upon  it,  even  In 
the  absence  of  the  bill  of  exceptions,  pro- 
vided it  be  properly  attested  by  the  signa- 
ture of  the  Judge  below."  In  the  case  of 
McKay  v.  BellowB,8  Fla.  81,  the  same  rule 
wuB  announced.  In  this  ease  aait  was  in- 
stituted by  the  Indorsee  of  a  promissory 
note  against  tbe  maker.  The  pleas  were: 
(1)  A  failure  ot  coasldera tlun ;  (2)  a  par- 
tial failure  of  eonslderatlon ;  and  (3)  a 
want  of  consideration.  The  court  in- 
structed tbe  Jury  "that,  to  sustain  the  de- 
fendant's plea  of  fraud.  It  must  be  proved 
to  them  that  there  was  fraud  by  AicCarty 
in  the  Bale  of  the  horse  to  McKay,  and 
that  there  was  fraud  between  Bellows  and 
McCurty  In  the  purcbase  of  the  note,  and 
it  must  be  proved  that  Bellows  was  no- 
tilled  of  the  fraud  between  McCarty  and 
McKay  In  the  sale  of  the  horse  before  he 
purchased  the  note."  A  verdict  waa  ren- 
dered fur  plaintiff.  There  was  no  bill  of 
exceptions  In  the  record,  and  hence  no  evt- 
detice  before  the  appellate  court  upon 
wbieb  tbe  Instruction  was  baaed.  The 


i  judgment  lu  this  case  waa  reversed  on  the 
grciund  that  the  Instruction  was  mani- 
festly without  tbe  limltsof  tbelsHoe  joined 
between  tbe  parties,  and  was  likely  to  mis- 
lead the  Jury  in  making  up  their  verdict. 
In  tbe  case  ot  Hooker  v.  Johnson,  10  Fla. 
196,  it  was  held  that  where,  in  an  acthm 
ot  covenant,  the  plaintiff  avers  In  bis  dec- 
laration full  performance  on  bis  part,  and 
that  is  the  Issue  to  be  tried.  It  Is  Improper 
fur  tbe  Judge  so  to  instruct  tbe  Jury  as  to 
re^se  the  question  of  excuse  for  non-T»er- 
formance  by  the  plaintiff.  In  this  case 
tbe  conrt  held  that,  while  it  was  error  to 
give  ancb  a  charge,  it  waa  not  satisfied 
that  tbe  Jury  was  misled  by  it.  The  rule 
recognised  by  our  own  dfwislons  In  tbe 
above  cast's  Is  sustained  by  ample  author- 
ity. Protfatt  on  Jury  Trial,.  S  313,  says: 
That**  the  Instructions  should  be  confined 
to  the  Issues  is  a  leading  cardlnnl  rule." 
The  following  cases  maintain  the  same 
view:  Glass  V.  Clelvin,  80  Mo.  297;  Bank 
V.  Armstrong,  92  Mo.  60 ;  Marx  r. 
Hchwartz.  14  Or.177,12  Pae.Bep.2e8;  Rail- 
road Co,  V.  Chaatine,  &4  Miss.  &03;  NoUen 
V.  Wiener,  11  Iowa,  190:  Draper  v.  Ellis, 
12  Iowa,  816;  Terry  v.Sblvely,  64  Ind.  106; 
Boardman  V.  Griffin,  52  Ind.  101;  Flana- 
gan's Adm'rv.Mayor.etcof  Wilmington, 
4  Houst.  548;  Ueury  v.  Davis,  7  W.  Vn. 
716;  Kennedy  v.  Railroad  Co.,  74  Ala.  430. 

Tbe  Judge  who  presided  at  tbe  trial  of 
this  case  presented,  by  instructions  to  the 
Jury,  defendant's  liability  under  the  IssueH 
raised  by  the  pleadings;  but  the  second 
Instruction  presented  a  view  ot  the  case 
not  embraced  in  the  Issues,  and  was  cal- 
culated to  mislead  the  Jury  In  tbelr  ver- 
dict. We  cannot  say  that  the  Jury  did 
not  base  th^  findings  against  daendant 
on  this  instmctlon.  The  view  ot  this 
«hai^,  that  defendant  Is  liable  If  Ita  em- 
ployes negligently  permitted  Are  to  eseape 
from  tbe  car  to  plaintiff's  property,  would 
call  tor  further  consideration,  even  if  the 
chai^  was  not  obnoxious  to  the  mle 
above  pointed  out.  Onrdeclsion  is  based, 
however,  upon  tbe  view  that  tbe  Instruc- 
tion under  couslderatlon  was  without  tbe 
limit  of  the  issues  joined  between  tbe  par- 
ties, and  was  likely  to  mislead  the  Jury  In 
making  up  their  verdict,  and  was  for  this 
reason  erroneous. 

Counsel  for  appellant  contend  in  tbelr 
brief  filed  In  this  conrt  that  the  record 
shows  that  thejury  wereawom  "the truth 
to  speak, "  which  was  error,  and  tbe  ver- 
dict and  Judgment  were  improperly  en- 
tered thereon.  The  blU  of  exceptions 
shows  that  the  Jnrora  "were  sworu  to 
try  tbe  said  Issues  in  manner  aforesaid 
Joined."  The  record  does  not  show  thut 
dntendant  below  took  any  exception  to 
the  manner  in  which  the  Jury  was  sworn 
at  the  time,  and  the  objection  Is  presented 
for  tbe  first  time  In  this  court.  We  din- 
cover  no  error  in  tbe  record  in  rtfereoce  to 
swearluK  the  Jury,  and,  If  an  Irregularity 
in  cbls  respect  did  exist,  the  objection  hen- 
urged  comes  too  late  for  consideration. 
Seymour  v.  Purnell,  23  Fla.  232,  2  South. 
Rep.  812;  State  v.  Pearce,  14  Fla.  153. 

The  only  point  discussed  by  appellant 
here  under  tbe  fourth  assignment  of  error 
is  that  tbe  verdict  waa  contrary  to  tbe 
evidence.  As  the  cane  must  be  remanded 
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for  a  new  trial,  we  rerraln  from  expreBB- 
InK  any  opinion  as  to  the  raffldency  or 
weifirlit  o(  tlie  (evidence. 

For  tlie  error  In  yclvinji:  the  second  charge 
in  belialt  of  plaintiff  below  the  jadsment  Ib 
revprsed,  and  a  new  trial  awardeo. 


Palmer  v.  Palmer. 

(SyproM  Court  of  Florida.  June  23, 1891.) 

OonraMPT— Bou  to  Bbow  Caow— PaocawuM— 
Appeal. 

1.  The  parpoM  of  a  rule,  Issued  in  cases  of 

oontempt  oot  committed  ]q  tine  presence  of  the 
ooort,  for  a  person  to  sbotr  oause  why  he  should 
tiot  be  attached  lor  oontempt,  Is  to  give  notice  of. 
Kte  an  opportunity  to  be  beard  in,  the  contempt 
proceedings. 

3.  V7here  personal  serrlce  of  a  mie  to  show 
cause  in  contempt  prooeedings  cannot  be  made, 
the  practice  is  to  obtaina  special  order  that  serr- 
ioe  be  made  by  leavlns  a  copr  at  the  party's  last 
place  of  abode,  or,  it  seems,  in  other  ways. 

3.  A  motion  to  diuisiss  an  appeal  on  the 
ground  that  the  appellant  had  been  declared  by 
the  lower  court  to  be  in  contempt  for  removing  a 
part  of  the  subject  of  litigation  from  the  inns- 
diction  of  that  court,  and  of  continuing  in  oon- 
tempt at  the  tine  of  appealing,  will  not  be  grant> 
«d  when  It  aflnnatinly  apprars  not  (mly  that 
there  has  been  no  adjudfcaUoathat  the  appellaat 
vras  in  contempt,  but  also  that  the  rule  to  show 
cause  was  returned  without  an  efFort  being  made 
by  the  officer  to  serve  it,  and  for  the  alleged  rea- 
aon  that  it  was  received  by  him  on  the  day  it 
was  returnable,  and  too  lute  for  service.  Wood- 
«on  V.  Btate,  19  Fla.  549,  distinguished. 

4.  A  recital  la  an  order  In  the  cause  in  which 
oontempt  proceedings  arose,  to  the  effect  that 
sncb  proceeding  or  "rule"  is  still  pending,  and 
a  refusal  to  hear  the  party  or  her  counsel  in  any 
further  steps  until  tbe  matterof  contempt  should 
be  '^disposed  of, "  and  a  further  reoltal  In  an  order 
of  referenoe  to  talro  testimony  In  behalf  of  tbe 
other  party  to  the  cause,  that  the  "rule"  had 
been  '^granted, "  and  *'to  which  rule  the  said  de 
fendant  being  oonaldered  to  stand  in  contempt  of 
the  court  in  the  premises, "  will  not  be  rewarded 
as  or  given  the  effect  of  an  adjudication  in  con- 
tempt proceedings,  of  which  there  has  bean  no 
notice  to  the  party  charged  with  contempt. 

(Syllatms  by  Oie  Court.) 

Appeal  from  circuit  court,  Hillsborough 
county;  G.  A.  Hanrov,  Judge. 

Mncfarlane  A  FeWnt^U,  fur  tbe  motion. 
PbWipa  (ft  Carter,  opposed. 

Rancy.  C.  J.  The  ground  upon  which 
tbe  appellee  moves  to  dismiss  the  appeal 
\H  that  the  appellant,  at  the  time  of  the 
rendition  of  the  final  decree,  and  at  that 
of  entering  her  appeal,  had  been  declared 
by  the  circuit  court  to  be  In  contempt  of 
ftB  authority  (or  failure  to  comply  with 
Its  order  commanding  her  to  deliver  one 
of  the  cliildren — Rnby — to  Mrs.  Kennedy, 
tbe  custodian  appointed  by  the  coui't, 
flud  for  departing  Irr)ni  the  Jurisdiction  of 
the  court  with  Rul)y  In  her  custody, 
which  contempt  continued,  and  had  not 
been  purged  by  appellant,  nor  had  she 
made  any  effort  to  purge  the  same  at  tbe 
time  of  taking  her  appeal. 

It  does  not  appear  from  tbe  transcript 
that  there  has  ever  been  any  service  of 
the  rule  for  Mrs.  Palmer  to  show  cauRe 
why  Bhe  should  not  be  attached  lor  con- 
tempt; but,  un  the  contrary.  It  Itt  adlrma- 
tively  Bhown  that  the  rule  did  not  reach 
< he  hands  of  the  slierlff  (or  service  until 
r.9so.nalll— 42 


tbe  day  It  wae  returnable,  and  that  he  re- 
turned it  without  serrice  two  days  after, 
and  for  tbe  reason  that  he  received  it  **at 
10  o'clock  a.  u.,— too  late  for  service." 
The  order  of  September  10,  1890,  recog- 
nizes the"  rule  "as  still  pending,  and  states 
that  neither  the  appellant  nor  her  counsel 
have  responded  or  made  return  to  it,  and 
that  the  court  "declines  to  hear  defendant 
orcoonset  In  any  further  steps  until  said 
matter  of  contempt'ls  disposed  of.**  The 
next  and  only  other  order  referring  to  the 
contempt  matter  is  that  of  October  3,1890, 
purpurtbig  to  be  made  apun  the  cauue 
coming  un  to  be  heard  upon  the  petition 
of  the  complainant  fur  a  reference  of  the 
cause  to  take  evidence  la  behalf  of  thecom- 
plalniint.  This  order,  after  reciting  that 
the  cause  had  been  brought  to  an  Issue  by 
tlie  tiling  of  the  replication  on  July  7,  1890, 
and  that  it  further  appeared  **to  the 
court  that  on  the  10th  day  of  June,  1890,  a 
rule  was  granted  against  the  defendant, 
Electa  E.  Palmer,  to  show  cause  why  she 
should  not  be  coosldere<1  In  contempt  of 
the  court  for  the  violation  of  certain  or- 
deni  issued  herein,  to  which  rule  tbe  said 
defendant  being  considered  to  stand  In 
contempt  of  the  court  In  the  premises,** 
orders  and  adjudges  a  reference  of  the 
cause  to  the  master,  to  take  evidence  in 
behalf  uf  the  complainant  on  duenutice  to 
him  or  his  solicitors.  The  master  took 
taiitlmony  upon  the  Issues  made  by  the 
pleadings  as  to  divorce,  and  of  the  com- 
plainant being  a  proper  person  to  have 
the  cuHtody  of  the  children,  and  a  final 
decree  whs  made  dissolving  the  marriage, 
and  awarding  the  husband  the  custody 
of  the  children. 

We  cannot  regard  the  recital  In  the  or- 
der of  October  8d  as  an  adjudication  of  the 
court  In  tbe  contempt  proceedings.  It 
la  a  recital  of  contempt  pruceedlngs.  I'he 
contempt  proceetllngs  were  nut  before 
the  Judge  for  his  action.  What  the  order 
adjudges  Is  a  reference  to  take  testimony 
In  behalf  of  the  complainant.  It  adjudges 
nothing  else;  and  that  part  of  the  order 
preceding  the  real  adjudication  is  com- 
posed of  recitals  of  what  the  Jndge  aa- 
somed  to  exist  at  the  time,  and  to  Justi- 
fy the  reference;  and  the  recital  In  ques- 
tion Is  nothing  more  than  a  statement  of 
what  the  judge  assumed  tu  be  the  legal 
effect  uT  the  contempt  proceedings  as  tliey 
then  stood ;  or,  In  other  wurds,  that  they, 
in  their  then  &'rafu.<i,  showed  her  to  be  in 
contempt.  This  was  a  mistake.  He  had 
declined  to  hear  her  or  her  counsel  fori  her 
In  any  other  matter  In  tbe  cause  until  the 
contempt  proceedings  should  be  dis- 
poKed  uT,  hut  had  marie  no  adjudication  In 
that  proceeding.  This  refusal  to  further 
hear  her  or  her  counsel  was,  like  the  recit- 
al under  consideration,  nut  In  the  con- 
tempt proceeding.  There  had  been  no  ad- 
Judlcutloa  on  the  rule  to  show  cause. 
There  had  been  no  attempt  to  make  serv- 
ice uf  the  rule.  The  contempt  proceedlnga 
were  In  fact  In  a  lapsed  conditlun  at  the 
time  of  the  refuKal  aud  recltalscommented 
on,  no  effort  hpvlng  been  made  to  obtain 
a  further  or  supplemental  order  designat- 
ing another  day  for  showing  cause.  Tlie 
qnesti'm,  then,  really  Is  whether  we  should 
dlsmlas  this  appeal  because  ol  what  ia 
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Bhowb  by  this  record  as  to  tlie  cozttpmpt 
proceedlnfci).  The  purpose  of  an  order  to 
Bhow  caase,  in  cases  like  this  one,  or 
where  the  cootempt  has  iiot  benn  com- 
mitted in  the  prcBence  of  the  court,  (Ex 
parte  Terry,  12S  U.  S.  28»,  »  Sup.  Ct.  Rep. 
77,)  iB  to  give  the  party  complained  of  no- 
tice, or  an  opportunity  to  l>e  beard ;  and 
when  personal  Berrlce  cannot  be  made, 
the  practice  is  to  obtain  a  special  order 
that  service  be  made  by  leaving;  a  copy  at 
the  party's  last  place  ol  abode,  and  even, 
It  seems.  In  other  ways.  HollIiigBWorth  v. 
Dunne,  Wall.  Sr.  141 ;  Mining  Co.  v.  Sui»erl- 
or  Court,  66  Cal.  lS7,3Pac.Rep.  628;  State 
V.  Matthews,  37  N.H.  460;  Ex  parte  Lang- 
don,  :!5Vt.  680;  Bank  v.  SchermerUorn,  9 
PalKe,372;  OatvST.  McUanlel.SPort.  ( Ala.) 
8Stt:  Brinkley  v.  Brinkley.  47  N.  Y.  40;  Mc- 
Credle  v.  Senior,  4  Paige,  878  ;  8  Amer.  & 
Eng.  Enc.  Law,  tit.  "Contempt,"  790  et 
seq.  In  the  case  ot  65  Cal.,  (3  Pac.  Rep..) 
where  the  officers  of  the  corporations 
chained  with  contempt  concealed  them- 
selves, service  was  ordered  to  be  made  on 
one  who  had  repeatedly  appeared  as  at- 
torney ot  the  corporation. 

If  we  thought  the  recitalln  the  record 
of  October  3d  had  been  Intended  as  an  ad- 
Judicatluu  In  the  contempt  proceedings,  we 
should  still  be  compelled,  In  view  uf  the 
absence  of  any  attempt  to  serve  the  rule 
to  show  cause,  to  bold  that  It  was  no  bar 
to  the  appellant's  right  to  a  review  of  any 
order  or  decree  In  this  cause  outside  ot  the 
coutempt  proceedings.  Shecannotbethus 
precluded  by  an  order  as  to  which  she  lias 
had  no  day  In  court.  Ruhl  v.  Ruhl,  24 
W.  Va.  279 

There  Is  nothing  In  the  case  of  Caro  v. 
Maxwell.  20  Fta.  17,  that  Is  Inconsistent 
with  this  conclusion.  It  decides  that  an 
appeal  dosB  not  lie  from  an  order  or  Judg- 
ment Impuelng  a  fine  for  contempt,  aud 
that  a  m&ndamua  will  not  be  granted  to 
compel  the  approval  of  an  appeal-bond  in 
such  a  case.  We  may  remark  that,  where 
the  Judgment  Is  void,  as  for  want  of  juris- 
diction ol  the  court,  the  remedy  Is  by 
baheaa  corpus,  and  where  It  Is  merely  Ir- 
regular or  erroneous  there  is  no  appeal  or 
other  right  of  review.  Ghnrcta,  Hab.  Corp. 
c.  23.  Judgments  for  contempt  cannot 
be  reviewed  by  appeal  or  writ  of  error  for 
mere  irregularity  or  error.  They  can  be 
asHalled  only  for  illegality;  and  this,  it 
seems,  must  he  by  habeas  corpna. 

The  case  of  Woodson  v.  State,  19  Fla. 
649,  is  one  in  which  a  person  under  sentence 
for  a  criminal  oHepse  had  brought  his 
cause  to  this  court  by  writ  u(  error,  and, 
pending  such  writ,  he  broke  Jail,  and  the 
attorney  general,  presenting  proper  evl- 
dpnce  that  he  was  still  at  large,  moved 
thiH  court  that  the  writ  should  be  dts- 
nilBsed  on  a  certain  day  In  the  future,  un- 
less Woodson  should  by  that  time  snrren- 
der  himself  to  the  custody  of  the  law.  It 
was  ordered  accordingly,  and,  Woodson 
failing  to  surrender  himself  by  thedaysped- 
Bed  in  the  order,  the  writ  w  as  on  that  day 
dismissed.  Smith  v.  V.  S.,  04  U.  S.  07.  is  a 
similar  case.  ThecaaeofState  v.  AckerB<m, 
25  N.  J.  Law,  209,  was  one  of  certiorari, 
and  in  answer  to  the  writ  the  clerk  of  the 


circuit  court  of  Bergen  counl^ sent  np  cop- 
\e»  uf  an  order  for  bail,  made  by  a  commis- 
sioner of  the  supreme  court,  by  virtue  of 
which  one  Dann  bad  been  arrmted,  to- 
gether with  copies  of  the  affidavits  upon 
which  it  was  founded,  and  the  writ  or 
copies  issued  thereon  out  of  the  circuit 
court,  returnable  to  a  term  thereof,  and 
the  return  of  the  aberiff  thereto,  by  which 
it  appeared  that  Dnnn  was  arrested,  bat 
before  be  ronld  be  taken  to  Jail  was  forci- 
bly rescued  from  bis  custody,  and  eacaped. 
A  motion  being  made  in  the  supreme  conrt 
to  set  aside  the.  order  for  bail  on  the 
ground  of  the  insufficiency  of  the  proof  on 
which  it  was  made,  the  return  of  the 
aherilt  was  held,  upon  antborlties  cited,  to 
be  conclusive  evidence  of  the  rescue  (citing 
1  SeL  Pr.  184:  1  Archb.  Pr.  78,  79;  I  Pbil. 
Ev.  812)  aud  that  tlie  party  availing  bim- 
self  of  the  rescue  was  in  contempt,  and, 
while  so,  had  no  standing  In  the  court 
whose  process  he  resisted,  and  was  not 
entitled  to  be  relieved  by  that  court,  and 
that  the  supreme  court  would  not  Inter- 
fere In  a  case  where  that  court  ousht  not 
and  would  not;  that  Dunn  should.  If  he 
wlehod  to  test  the  validity  of  the  order, 
bave  submitted  to  arrest,  and  gone  into 
custody,  or  given  bait  to  the  sheriff,  and 
then  sought  relief  from  the  court  out  of 
which  theprocess  Issued,  or  In  the  supreme 
court.  The  court  refused  to  look  into  the 
merits  uf  the  order  or  of  the  proofs  on 
which  it  was  founded. 

The  dlstlnctloD  between  the  two  cases 
last  cited  and  the  one  before  us  Is  evident. 
Both  of  these  were  applications  to  the  ap- 
pellate court  to  Rxen-ise  the  power  of  ad- 
judging the  appellant  to  be  In  contempt, 
upon  proofs  submitted  to  It  as  an  orlsrinal 
proposition;  and  in  each  of  them  there 
was  legal  proof  that  the  parties  asking  re- 
lief were  la  contempt.  Here  the  only  thing 
relied  on  as  the  basis  for  oar  action  is  the 
contempt  proceedings  Instituted  in  the 
circuit  court  by  the  appellee  by  petition, 
verified,  it  is  true,  by  hi'^  affidavit,  but  not 
prosecuted  further  than  obtaining  an  or- 
der to  show  cause,  and  putting  the  same 
In  the  bands  of  the  sheriff  too  late  fur 
service.  There  is.  moreover,  no  proof  here, 
like  there  was  in  Evans  v.  Van  Hall,  I 
Clarke,<;h.  10,  that  service  of  the  rule  could 
not  be  m%do:  but  it  Is  evident  from  the 
record  that  service  could  have  been  made 
by  leaving  a  copy  tor  her  at  her  last  place 
of  ab<»de. 

Without  saying  what  would  be  the  effect 
of  an  order  upon  proper  proceedings  ad- 
judging appellant  to  be  in  contempt,  (An- 
drews V.  Knox  Co.,  70  111.  ,65.)  it  Is  clear 
that  there  Is  nothing  uf  the  kind  before  ns. 

We  appreciate  the  duty  we  owe  to  the 
administration  of  Justice  to  visit  prompt- 
ly and  fullyupon  all  persons  the  legal  con- 
sequences of  their  placing  themselvea  In 
contempt  ot  any  coort  wbose  orders  we 
may  have  to  review;  but  when  we  are 
called  upon  to  act  upon  the  basis  simply 
of  the  contempt  proceedings  of  another 
conrt,  ench  proceedings  must  at  least 
show  something  more  thanla  axhlbited  by 
this  record. 

The  motion  Is  denied. 
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Ex  parte  Pbikob. 
iSujjrmne  Court  <tf  FloriOa.  90, 1891.) 

HiBBAB  C0BFU8  —  Bdttioixncit  Of  ImncTiuirr— 

L&BOBITT. 

1.  Babecu  corpus  does  not  lie  to  correct 
more  irregnlarltr  of  procedore,  where  there  ts 
jnziadictiioii.  There  most  be  illegaUty  or  want 
of  jnriadictlwL 

2.  HabeoB  eorput  is  not  a  remedy  for  relief 
against  indictments  oharging  oriminal  offenses 
defeotiTelf  or  inartlflolally,  tnough  it  seems  to 
be  a  remedy  where  an  indictment  charges  as  an 
oflenae  an  act  which,  at  the  time  of  its  oommis- 
aloBf  ttM  law  did  not  make  criminal.  In  the 
former  case  the  detention  of  the  accused  is  not 
without  Jorisdiotlon,  thoneh  in  the  latter  it  la 
held  to  be  so  on  the  groond  that  there  is  no  law 
punishing  the  act. 

8.  Where  a  statute  punishes  the  larceny  of 
"any  money  *  *  *  or  any  bank-note,"  and  an 
Indictment  charges  the  larceny  of  "divers  bills, 
ootnmonly  known  and  denominated  as  'national 
currency  of  the  United  States  of  America, '  of 
divers  denomination, "  giving  their  denomination 
and  value,  the  sufBoiencv  of  the  indictment  can- 
not be  inqaired  into  1^  habeat  oorpw. 

4.  Greenbacks  are  "money."  and  national 
bank-bills  are  "bank-notes,"  within  the  meaning 
of  the  statute  punishing  the  larceny  of  any 
"money  *  *  *  or  any  oank-note. " 
iSuUabtu  by  the  Court.) 

Habeas  corpus. 

John  S.  Beard  and  Fred  T.  Myers,  for  pe- 
titioner. }MlUam  B,  Ifjiioar,  Atty.  Gen., 
fnr  the  State. 

Raney,  C.  J.  The  retnm  to  the  writ  of 
habeas  corpus  shows  that  the  petitioner 
iB  held  by  tlie  aherltf  of  Leon  county  to 
anewer  an  indictment  found  by  the  grand 
Jury  at  the  late  epring;  term  of  the  circuit 
court  of  that  county,  cfaarfflne  that  the 
petitioner  on  the  27th  day  of  March  of  the 
preecQt  year.  In  that  county,  "did  feloni- 
ously steal,  take,  and  carry  away  divers 
billd,  commonly  known  and  denominated 
'national  currency  of  the  United  States  of 
Amerlca,'of  divers  denominations,  to-wlt. 
One  bill  of  the  denominntlon  of  twenty 
dollars,  of  the  value  of  twenty  dollars; 
two  bills  each  of  the  deaomlnatton  of  ten 
dollars,  each  of  the  value  of  ten  dollars; 
one  bill  of  the  denomination  of  five  dollars, 
of  the  value  of  five  dollars, — a  more  par- 
ticular deijcHptlon  of  which  nald  bllltt  Is  to 
the  jurors  unknown,  and  which  said  bills 
circulated  and  pssseil  in  the  said  state  of 
Florida  as  money,  and  which  were  then 
and  there  the  property  of  one  John  O.  Col  - 
Una.** 

Tliestatate  under  which  this  Indlctmeat 
iB  claimed  to  be  found  Is  section  17,  p.  360, 
McClel.  Dig.,  which  provides  that  ^who- 
ever commits  the  crlmeof  larceny  by  steal- 
Infc  the  property  of  another,  any  money, 
goods,  or  chattels,  or  any  bank-note, 
bond,  promissory  note,  bill  of  exchange, 
or  other  bill,  order,  or  certificate,  or 
any  book  of  account  for  or  concerning 
money  or  goods  due,  or  to  become  doe, 
or  to  be  delivered,  or  any  deed  of  writing 
containing  a  conveyance  of  land,  or  any 
other  valuable  contract  In  force,  or  any 
writ,  process,  or  public  record, "  shall  be 
punished.  If  the  value  of  the  property  stol- 
en exceeds  the  value  of  flOO.  by  Imprison- 
ment in  tbe  state  penitentiary,  or  by  fine 
and  Imprisonment  In  tbe  county  latJ,  or. 
If  it  does  not  exceed  such  valoe,  by  impria. 


onment  la  theatate  penitentiary  or  coun- 
ty Jail,  or  by  fine;  the  sectiou  specifying 
the  maximum  punishment  of  tdtber  kind. 

The  ground  upon  which  the  petltiouer 
claims  a  discharge  Is  that  the  Indictment 
does  not  allege  "any  sufficient  offense"  un- 
der tbe  laws  of  this  state,  and  it  is  argued 
that  It  "charges  no  offense. " 

A  primary  qneatton  Involved  In  this  case 
is  that  of  the  function  of  the  writ  of  habe- 
as corpus  where  the  petitioner  Is  held  to 
answer  an  Indictment,  which  is  the  status 
of  this  prisoner. 

In  Corryell's  Case,  22  Cal.  170,  tbe  peti- 
tioner waa  under  indictment  for  altering 
"a  certain  record  of, and  belonging  to,  tbe 
ofllce  of  the  secretary  of  state  of  said 
state,  the  same  being  an  engrossed  copy 
of  a  bill  which  waa  incrodaced  Into  the 
senate  of  the  state, "  at  Itu  tfwsion  in  1861, 
describing  the  same,  and  alleging  It  to  be 
"by  law  a  record  of,  and  belonging  to,  the 
office  of  said  secretary  of  state,  and  speo> 
Ifylng  the  alteration.  The  statute  of  Cali- 
fornia upon  which  It  was  attempted  to 
found  the  Indictment  punished  the  altera- 
tion of  any  minute,  document,  book,  or 
other  proceeding  whatever,  of  or  belong- 
ing to  any  public  otflce  In  tbe  state.  There 
was,  however,  at  the  time  of  the  alleged 
alteration,  as  decided  by  the  court,  no 
law  requiring  engrossed  bills  to  be  trans- 
ferred to  tbe  office  of  the  secretary  of  state, 
or  kept  there;  and  It  was  consequently 
held  that  the  petltiouer  was  not  charged 
with  any  offense  kuown  to  the  criutlnal 
laws  of  the  state,  and  therefore  that  the 
court  had  no  Jurisdiction,  as  Its  Jurisdic- 
tion or  power  extended  only  to  such  mat- 
ters as  tbe  law  declared  to  be  criminal, 
and  that  the  petitioner  must  for  this  rea- 
son be  discharged,  tbe  function  of  the 
vrit  being  to  grant  relief  where  tbe  deten- 
tion Is  without  Jurisdiction,  or.  In  other 
words,  illegal.  In  Ex  parte  Keurny,  55 
Cal.  212,  the  same  d<H;trine  is.  In  effect,  ap- 
proved, though  there  had  been  a  convic- 
tion in  that  case  by  ah  Inferior  court  ot 
limited  Jurisdiction,  and  the  further  leat- 
ure  of  the  Jegal  necesalty  that  its  records 
should  afiSrmatively  show  Jurisdiction  en- 
tered into  tbe  decision.  A  municipal  ordl* 
nance  provided  that  "no  person  should 
address  to  another,  or  utter  In  the  pres- 
ence of  another,  any  words  having  a  tend- 
ency to  create  a  breach  of  the  peace;"  and 
It  was  held  that  the  ordinance  meant  that 
the  words  must  be  uttered  in  the  presence 
of  the  person  whom  they  intend  to  pro- 
voke to  such  breach;  and,  the  complaint 
ta  [ling  to  aver  that  the  words  alleged  to 
have  been  uttered  were  addressed  to  or 
uttered  In  the  presence  of  the  perHon  of 
whom  they  were  spoken,  the  prisoner 
should  be  discharged,  as  It  affirmatively 
appeared  from  the  record  that  he  had  been 
convicted  of  an  act  which,  under  the  then 
existing  law,  wis  not  a  criminal  offense. 
In  Re  Buell,  8  Dill.  116.  the  petitioner  was 
arrested  In  Missouri,  and  proceedings  were 
taken  under  tbe  act  of  congress  for  re- 
manding him  to  the  District  of  Columbia 
for  trial  under  an  Indictment  found  there 
charging  him  with  libel,  and  be  obtained 
a  writ  habeas  corpas,  and  was  ordered 
to  be  discharged  on  the  ground  that  the 
indictment  failed  to  allege  a  publlcaUon 
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of  the  libel  In  tliat  district,  bat  made  only 
8uch  an  allegation  hb  could  be  held  to 
have  Intendefl  a  publication  In  Michigan, 
and  consequently  not  an  offense  against 
the  laws  of  the  United  States  governing 
the  District  of  Columbia.  It  Is  said  in  the 
opinion  by  Judge  Dillon  that  mere  tech- 
nical defects  in  an  Indictment  sbouid  not 
be  regarded;  bat  a  district  Judge  who 
should  order  the  removal  of  a  prisoner 
when  the  only  probable  cause  relied  on  or 
shown  was  an  indictment,  and  that  in- 
dictment failed  to  show  any  offense 
against  the  laws  of  the  United  States,  or 
showed  an  offense  not  committed  or  tria- 
ble in  the  district  to  which  the  removal  Is 
sought,  would  misconceive  bla  duty,  and 
fall  to  protect  the  liberty  o1  the  cltlsen. 

It  is  unnecessary  to  say  more  ol  these 
cases  than  that  they  are  founded  nponthe 
theory  that  nn  Indictment  alleuing  as  a 
criminal  offense  that  which  Is  not  madeso 
by  the  law  obtaining  at  the  time  the  act 
was  done,  confers  no  Jurisdiction  to  hear 
and  determine,  and  that  a  detention  of  a 
pemon,  under  such  circumstances,  may 
be  relieved  against  by  this  writ  as  one 
without  Jurisdiction ;  that,  H  there  is 
no  law  punishing  the  act,  there  eun  be 
no  Jurisdiction  to  detain  or  try.  2  Hale, 
P.  C.  144;  Bac.  Abr.  "Habeas  Corpus," 
B  10. 

The  doctrine  npon  which  these  cases 
most  rest  Is  uot  to  be  confounded  with, 

uor  should  the  decisions  based  upon  it  be 
permitted  to  invade  or  Impair,  another 
rule,  both  well-eatabllshed  and  essential 
to  a  due  administration  of  criminal  law, 
which  rule  is  that  this  writ  Is  not  the 
proper  remedy  for  relief  against  defective 
Indictments  for  acts  which  are  offenses 
tinder erimlnul  laws.  In  Kearny*8Gase,8u- 
pra.  It  Is  said,  In  recognltloo  of  this  dis- 
tinction: "This  Is  not  the  case  of  a  com- 
plaint InartiOclalty  drawn,  which  Intl- 
mntesthe  existence  of  the  facts  necessary 
to  the  cnnstitntlon  of  the  offense,  or  even 
of  an  attempted  statement  InsufQcleut, 
but  Indicating  a  purpose  to  declare  on 
essential  facts.  It  is  a  total  failure  to  al- 
lege any  cause  of  action,  and,  howerer  oh- 
Jectlonahle  the  conduct  Jmpnted  to  the  pe- 
titioner, he  Is  no  more  In  the  eyeof  thelaw 
charged  by  the  complaint  with  any  crime 
than  ir  the  paper  had  ascribed  to  him  the 
most  innocent  deed." 

Though,  under  the  above  antborttles, 
the  Inquiry  upon  hnbeait  corptw  may  ex- 
tend to  the  qaeetlon  whether  the  Indict- 
ment charges  any  otTense  known  to  the 
taw,  as  this  goes  to  the  Jorlsdlctlon,  and, 
If  It  be  found  that  it  does  not  charge  any, 
the  prisoner  may  be  discharged  as  Impris- 
oned without  color  of  law,  (Ex  parte 
Prime,  1  Barb.  340,)  the  purpose  of  the 
writ  Is  not  tn  correct  any  Irregularity  ol 
procedure  where  there  Is  Jorlsdlctlon.  In 
Ke  Kowalsky,  78  Cal.  120,  14  Fac.  Bep. 
89!),  It  is  said  that  where  an  Indict- 
ment has  been  found  which,  although  sub- 
|ect  to  attack  and  overthrow  upon  tle- 
raurrer,  contains  enough  to  show  that  on 
offense  has  been  committed  of  which  the 
court  has  Jurisdiction,  the  party  charged 
cannot  be  discharged  on  writ  of  habeas 
eorpM,  but  win  be  remitted  to  the  court 
In  which  the  Indictment  is  pending  for 


such  proceedings  as  the  law  may  warrant 
by  way  of  defense;  and  it  was  held  that 
the  defects,  if  any,  In  the  Indlctmeot  under 
which  the  petitioner  was  held,  were  of  such 
a  character  that  they  could  only  be 
reached  In  the  court  where Itwas  pending, 
and  by  appeal  therefrom.  Uoe,  also.  Ex 
parte  Whltaker,  4S  Ala.  823;  Parker  r. 
State,  5  Tex.  App.  579:  Ex  parte  Harrln, 
47  Mo.  164;  Emanuel  v.State.Stt  Miss.  627; 
Davis*  CaHC,  122  Mass.  824;  (Church,  Hab. 
Corp.  %%  246,  251.  The  writ  cannot  be  used 
asa  substitute  fora  demurrer, amotion  to 
quash,  a  writ  of  error,  or  an  appeal  or 
certiorari.  Ex  parte  McCnllough,  3S  Cul. 
97;  Ex  parte  Granlce.  51  (^al.  375;  O'Malla 
V.  Wentwortli,  65  Me.  129;  Ex  parte  Bo- 
land,  11  Tex.  App.  159:  McLaughlin  r. 
EtchlHon,  27  X.  E.  Bep.  152,  (Ind.  Sup.  Ct. 
A.  D.  1^91:)  Ex  parte  Bowen,  25  Fla.  214. 
6  South.  Rt'p.  65. 

If  the  indlctmeut  before  us  is  one  charg- 
ing an  act  to  be  a  criminal  offense  which  is 
in  law  not  so,  the  authorities  flret  cited 
would  Justify  ua,  It  they  are  to  be  regard- 
ed as  correctly  announcing  the  law.  in  dis- 
charging the  prisoner,  it  is  clear,  how- 
ever, that  nothing -of  the  kind  can  be  af- 
firmed in  this  Indictment.  The  statute 
punishes  the  crime  of  larceny  of  any 
money,  goods,  or  chattels,  or  bank-notes. 
The  Indictment  charges  the  larceny  of 
divers  bills,  commonly  Jcnown  and  denum* 
Inated  as  "national  carrency,  "giving  their 
denomination  and  value.  Of  coarse,  the 
Indictment  is  not  for  the  larceny  of  coin: 
yet  admitting  tor  the  purposes  of  this  case 
that  the  national  bank-bilLi,  which  area 
kind  or  part  of  the  national  rurreney,  are 
not  legal  tender,  and  that  the  term  "mon- 
ey'' includes  only  that  which  1ft  a  legal 
tender,  (see  15  Araer.  &  Eng.  Enc.  Law. 
"Money,")  still  the  larceny  of  such  bank- 
bllls  Is  an  offence  under  the  bank-note  pro- 
vision of  the  statute;  and  the  larceny  of 
greenbacks  or  United  States  twasnry 
notes,  which  are  a  legal  tender,  (Legal 
Tender  Cases,  110  U.  S.  421,  4  Hup.  Ct.  Rep. 
122,  and  cases  dted,)  Is  an  offcnsp  under 
Its  "money  "provision.  Whether  the  In- 
dictment safnclently  charges  the  larceny 
of  either  greenbacks  or  national  bank- 
bills,  so  as  to  stand  the  test  of  a  demurrer 
or  motion  to  quash.  Is  a  question  with 
which  we  have  nothing  to  do  In  this  pro- 
ceeding, and  we  have  not  given  our  atten- 
tion; but  It  is  certainly  indisputable  that 
the  language  of  the  Indictment  Is  broad 
enongh  to  cover  and  does  include  both 
greenbacks  and  national  bauk-hills.  and 
that  both  are  the  sabject  of  larceny  In 
this  state. 

There  Is  nothing  In  the  case  of  Leftwlch 
V.  Cum.,  20  Urat.  716,  Inconsistent  with 
the  above  conclusions.  Itwas  not  a  Aa- 
beas  corpus  proceeding,  but  a  writ  of  er- 
ror. The  description  of  what  was  aUef:ed 
to  have  been  obtained  by  false  pretense, 
the  statute  making  this  offense  larceny, 
was  "  the  sum  of  ninety  dollars  In  United 
StHtes  currency,*  giving  Its  value,  and 
stating  whose  property  It  was.  The  in- 
dictment was  demurred  to  us  not  contain- 
ing a  Hufflclent  description  of  the  property 
so  obtained  or  stolen,  the  words  "United 
l^tates  currency  *  being  merely  aomen  gen- 
erallaafmum.  The  court  held  (A.  D.  1870) 
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that  United  States  cnrreney  might  be 
gold,  or  Bilver,  or  treasury  notes^  or  bank- 
noira,  (sue  HaiiiHtun  v.  State,  60  Ind.  193, 
A.  D.  1877,)  and  tbat  dther  of  tbeue  eab- 
JectB  would  be  conelstent  with  the  Indict- 
ment, and  that  the  Indictment  ebould 
show  what  kind  of  curreacy  was  obtained, 
and  that  It  was  too  ragne. 

We  bare  not  MX  It  to  be  oar  dot?  to 
trace  the  It^slatlon  of  congress  aatnor- 
Ixlng  the  Issue  of  silver  and  gold  eertlQ. 
cates,  and  define  tbelr  stataa  under  the 
abu re  statute  of  this  state. 

The  prUoner  should  be  remandod,aDd  It 
will  be  so  ordered. 


Jackson riLLG,  T.  *  K.W.  Rt.  Co,  v.  Pen- 
insular Land.  Tbambpobtatiom  ft  Mah- 

UKACTORINQ  Co. 

{Supreme  Court  of  Florida.   April  SS,  VSti.) 

AUIOHUBNTe  OF  SrBOB— EZAKINATIOX  BT  IlTTES- 
H001T0KIE8 — AnKWBBS  —  NEOLIOENCS  OF  RaIL- 
BOAD  COMPANT  —  OFERATIM}  RoAD   OF  TDIBD 

Pbbsoi!— FiKBS  Bet  bt  Locoxotitzs— Coktrib- 

OTOItT  NBOLieCXOB  —  BXHOTS  AKS  FROXIIUTB 

Cacsb— Bvimno— Damaobb. 

1.  An  asaignment  of  error,  which  is  submit- 
ted "  without  a^aiiiuit,''iiU7  be  treated  as  aban- 
doned. 

2.  The  purpose  of  the  practice  act  of  February 
8.  1861,  (secUons  ^21,  pp.  616,  fil7,  HcClel.  DIk..) 
In  aatbori^g  iuterrogatories  to  be  propounded 
in  an  action  at  law  to  the  opposite  party,  and  re- 
quiring such  party,  or,  in  case  of  a  boa^  corpo- 
rate, iuofflcers,  to  answer  the  same  In  writing  by 
affldavii,  was  to  eoable  parties  to  obtiun  testf- 
mony  without  tiavinff  to  resort  to  tardy  and  ex- 
pensive procedure  of  a  bill  of  discorerv  in  equity. 

3.  Tbe  extent  of  theezamioationoianadverse 
party  by  interrogcatories  under  the  practice  act 
of  February  8, 1S61,  (secUons  18-81,  pp.  516,  B17,  Mc- 
Glel.  Die.,)  la  subject  to  the  same  Umltationa  as 
an  examuutlon  by  a  bill  of  discovery  in  equity 
in  aid  <tf  an  action  at  law.  The  examination 
must  be  simply  in  support  of  the  case  or  defense 
of  the  party  propounding  the  interrogatories, 
and  oannot  extend  to  tne  whole  case. 

4.  Whether  the  provisions  of  the  practice  act 
of  February  8, 1861,  authorizing  interrogatories  to 
be  propounded  in  an  action  at  law  do  away 
with  the  equity  Jurisdiction  or  practice  for  ob- 
taining discovery  in  aid  of  such  an  action|not 
decided.  Authorities  pro  and  con  cited.  This 
statute  was  notrepeaieu  by  the  act  of  February  4, 
1874,  (section  24,  p.  fil8,  McClel.  Dig.,)  removing 
the  conunon-law  disability  to  testify  on  acoouuC 
of  Interest  in  or  being  a  party  to  a  cause. 

5.  The  answers  of  an  ofBcer  of  a  corporation 
to  interrogatories  for  discovery  filed  in  an  action 
at  law  are  admissible  as  evidence  against  the 
oorporaUon  on  the  trial  of  the  cause. 

0.  An  objection  by  a  corporation  to  the  intro- 
duction in  evidence  of  answers  of  an  officer  to 
interrogatories  filed  therein  for  discovery,  on  the 
ground  that  the  officer  was  not  one  of  such  grade 
w  character  as  should  have  uiawered,  such  ob- 
jection not  being  made  until  the  trial  is  on,  nor 
supported  by  evidence,  is  properly  overruled. 

7.  A  railrotid  company  which  has  possession 
of  and  is  actually  operating  a  railroad,  and  holds 
itself  out  to  the  public  as  the  operator,  is  liable 
for  damages  occasioned  to  third  persons  by  the 
Diligence  of  Its  offlcersor  agents  in  the  manage- 
ment or  opention  of  the  aame,  whether  its  pos- 
Besslon  thereof  be  ^aaX  or  illegal. 

8.  Where  a  railroad  company  operates  and 
controls  a  railroad  in  its  own  name  and  through 
Its  own  officers  and  employes,  it  is  liable  to  a 
thii>a  persMt  for  an  injury  resulting  to  him  from 
segUgKioe  in  the  managementor  operation  of  the 
same,  and  no  exemption  trom  such  liability  is 
caused  by  the  fact  that  its  possession  and  opera- 
tion of  the  road  are  under  an  agreement  between 


such  oompwiy  and  the  owner  of  the  road,  1^  the 

terms  of  which  the  compuiy  is  to  operate  the 
road  in  its  own  right,  furnish  the  rolling  stock, 
and  to  charge  for  the  use  of  the  same,  and  also 
chai^  a  certain  per  cent,  of  its  own  expenses  as 
the  operatiog  expenses  of  rach  rood. 

0.  The  burdonof  proving  aegllg«ice  la  cm  the 
par^  alleging  li. 

10.  The  mere  emission  of  sparb  from  a  rail- 
road locomotive,  or  the  mere  setting  out  of  fires 
thereby,  is  not,  -per  se,  evidence  of  negllgeoce 
upon  the  part  of  the  company;  but  when  the 
emission  is  of  such  character  as  Is  inconsistent 
with  the  common  experience  or  the  known  effi- 
ciency of  approved  spark-arrest^  in  general  use, 
and  properly  used,  it  is  evidenoe  of  negligence. 
The  emission  of  sparks  of  unusual  size,  or  both 
of  unnsual  size  and  in  unusual  quantities,  is  evi- 
dence sufficient  to  raise  the  presumption  of  negli- 
gence, and  throw  upon  the  company  the  burden 
of  rrawving  auoh  presumption. 

11.  Whore,  in  an  action  for  negligently  setting 
DQt  flres  and  Duming  property,  the  testimony  u 
behalf  of  plaintiff  shows  an  escape  of  sparks  of 
extraordinary  site,  and  in  unusual  quantities,  or 
far  in  excess  of  anything  likely  to  occur  in  the 
ordinary  operation  of  a  locomotive  duly  supplied 
with  modem  appltmces,  approved  by  the  test  of 
use,  and  properly  manned  by  oot^etent  opera- 
tives, and  the  evidenoe  In  belulf  ox  the  defend- 
ant shows  that  the  engine  was  in  good  condltloit. 
and  supplied  with  proper  appliances  for  arresting 
the  escape  of  sparks,  and  was  properly  managed 
by  competent  operatives,  whiob  oiroamstanoes 
are  relied  on  by  defendant  as  showing  due  care 
in  the  operation  of  the  locomoUve,  and  the  evi- 
denoe further  shows  Uiat  sparks  of  the  size  and 

Suantity  indicated  could  not  have  escaped  where 
>e  ena^e  ao  supplied  with  proper  appliances  is 
INTcqMrly  mauaged,  and  there  is  a  verdict  in  favor 
of  the  plaintiff,  and,  in  effect,  afOrmlng  negli- 
gence upon  the  part  of  tlie  defendant,  such  flaw- 
ing will  not  be  disturbed  by  an  appellate  courC 
The  testimony  upon  the  issue  of  negligence  vel 
non  is  palpably  irreconcilable,  and  makes  a  ques- 
tion dependent  entirely  upon  the  credibility  of 
witnesses,  and  peculiarly  for  the  decision  of  the 

^e  degree  of  oare  reqaired  to  be  used  in 
any  given  case  to  avoid  the  imputation  of  nugli- 
eence  must  be  according  to  the  circumstanoes,  or 
in  proportion  to  the  danger,— such  care  as  is  or- 
dinarily sulDtdent,  under  similar  oixcumstanoes, 
to  avoid  danger,  and  secure  safety. 

18,  A  charge  that  a  railroad  company  is  re- 
quired to  exercise  the  utmost  care  In  running 
Uirough  a  town  or  village  where  buildings  are 
constructed  of  wood,  and  situated  so  near  to  a 
railroad  as  to  be  exposed  to  fire  that  may  come 
in  iarae  quantities  from  the  locomotive,  and  es- 
pecially so  if  at  the  time  the  wind  la  blowing  in 
the  direction  from  the  engine  towards  the  build- 
ings; and  tbat  under  such  circumstances  the 
company  is  bound  to  exercise  a  greater  degree  of 
care  than  when  running  trains  in  the  oountry, 
where  tliere  la  no  property  near  the  traci^  ex- 
posed to  fire:  and  Chat  the  degree  of  care  which 
is  required  is  proportioned  to  the  danger  to  be 
apprehended  of  indicting  injury  on  the  person  or 
property  of  others,— does  not  prescribe  a  greats 
dec^  of  oare  than  toe  otronnwUnoes  atated  in 
it  call  for. 

14.  A  charge  tiMt  railroad  companies  are  re- 
quired to  furndsh  their  locomotives  with  spark- 
arrraters  of  ttie  beet  mectianical  invention  and 
ooostrtiction  in  general  use  at  the  time  is  not  er- 
roneous. 

15.  The  negligeooe  of  one  for  whoae  acts  the 

ElainUfl  Is  not  responsible^  however  much  It  may 
ave  eontrihnted  to  the  lajory  for  which  the 
plaintiff  sues,  is  no  delense  In  behalf  of  a  defend- 
ant whose  negligence  is  the  proximate  cause  of 
Buchinjury.  The  fact  that  both  the  defendant  and 
such  stranger  are  each,  on  acoonnt  of  his  own 
Degligence,  liable  to  the  plaintiff,  u  no  defMue 
to  either  sooh  defendant  or  itranger. 

16.  Charges  on  the  subject  of  contribatory 
negllgenoe  are  not  objeoblouble.  ^  the  gtouno 
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that  their  effect  Is  to  ezclode  from  the  Jury  the 
consideration  of  nefrllgeDCti  of  third  persons, 
with  whom  or  for  whose  acts  or  negligence  the 
testimony  fails  entirely  to  show  any  ^Tlty  or 
responsibility  upon  the  part  of  the  plaintiff. 

17.  A  person  having  property  adjacent  to  a 
railroad  Is  not  boand  to  keephis  properlvin  such 
a  condition  as  to  guard  against  the  negligenoe  of 
the  railroad  company,  but  every  person  nss  the 
r^ht  to  enjoy  his  prop«rt,y  In  the  (ffdinary  man- 
ner: and,  while  one  Is  obai^d  with  the  duty  of 
saving  his  property  when  be  oan  do  so,  he  is  un- 
der no  ohligation  to  stand  guard  over  it,  contin- 
ually watchins  It,  to  protect  it  from  the  negli- 
gence of  a  railroad  company. 

18.  The  fact  that  a  person's  property  Is  exposed 
to  the  reach  of  sparks  of  a  locomotive  engine  is 
uo  defense  to  an  action  for  an  injury  occasioned 
by  the  railroad  company's  negligenoe  in  setting 
uat  Are. 

19.  A  person  has  the  right  to  construct  build- 
ings on  any  part  of  bis  property,  and  to  enjoy 
the  same,  without  rendering  nimself  Uableto  the 
n^ligenoe  of  a  railroad  company. 

30.  Assuming,  but  not  deciding,  that  the  neg- 
ligence of  a  lessee  or  hirer  of  property  in  not 
saving  it,  or  any  part  of  it,  may,  under  some  cir- 
cumstances, preclude  the  lessor  or  owner  from 
reoovering  ttcm  the  person  whose  negligence  was 
the  proximate  cause  of  a  fire  by  which  it  was 
destroyed,  the  rejection  of  charges  to  such  effect 
is  immaterial  to  tbe  defendant  when  the  testi- 
mony shuws  that  the  lessee  not  only  endeavored 
to  save,  but  actually  saved,  some  of  the  property, 
and  does  not  show  that  he  was  negligent  In  not 
saving  other  property  than  '  that  which  he  did 
save,  out  there  is  not  sutBcient  testimony  In  the 
record  to  have  enabled  the  Jury  to  find  Uiat  any 
particular  property  destroyed  could  have  been 
saved  by  him  in  this  exercise  of  due  diligence. 

SI.  Where  the  fire  resulting  In  the  injury  com- 
plained of  Is  shown  to  have  been  set  by  a  partic- 
ular locomotive,  evidence  of  former  fires  net  out 
by  the  same  engine  is  admissible  as  tending  to 
prove  Its  defective  construction  or  condition  or 
improper  madagranent,  but  evidence  of  fires  sat 
out  by  other  locomotlTes  are  inadmfsslble,  because 
Irrelevant 

22.  Error  cannot  be  assigned  on  the  mere  ad- 
mission of  testimony  claimed  to  be  irrelevant, 
which  was  not  objected  to  on  that  ground  in  the 
trial  court. 

28.  Where  teatllnony  of  a  witness  Is  objected 
to  as  Irrelevant  on  his  direct  examination,  but 
does  then  not  appear  to  be  so,  and  afterwards,  on 
the  cross-examination,  it  is  shown  to  be  so,  and 
there  is  no  motion  made  to  strike  out  the  direct 
testimony,  error  cannot  he  assigned  on  the  mere 
admission  of  the  direct  evidence. 

24.  It  is  within  the  discretion  ot  ft  trial  court 
to  i>ermit  a  plaintiff  who  may,  before  resting, 
have  Introduced  enough  testimony  to  make  out  a 
■prima  fade  case,  to  Introduce,  after  the  deiend- 
ant  bas  rested,  additional  proof  In  chief,  as  dis- 
tinguished from  proof  in  rebuttal:  and  the  exer- 
cise of  this  discretion  Is  not  assignable  as  error 
except  in  case  of  manifest  abuse. 

{SyUabM  by  JOaney,  C.  J. ) 

26.  In  a  suit  for  damages  for  the  desbruotlon 
of  property  by  fire  alleged  to  have  been  negli- 
gently allowed  to  escape  from  defendant's  rail- 
road engine,  the  question  wheUier  the  fire  that 
eecaped  ttom  such  engine  was  thedlrect  or  prox- 
imate cause  of  the  destruction  of  plaintiff's  prop- 
erty is  one  of  fact  for  the  Jury  to  determine  from 
the  evidenoe. 

36.  In  such  a  suit,  if  tbe  evidence  shows  that 
sparks  negligently  permitted  to  escape  trom  the 
defendant's  engine  caused  the  original  fire,  and 
that  its  naturiu  and  contluuous  spread  could  not 
have  been  arrested  by  the  plaintiff  in  the  exercise 
of  proper  care  until  ft  reached  and  destroyed  his 
propeaety,  and  that  its  destruction  of  his  property 
was  notoaused  by  new  or  Intervening  force,  then, 
upon  tbe  questitm  of  direot  or  proximate  cause, 
Udoeauotmatterwhetherthe  bulldinga  destro^wd 
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of  tbe  plaintlfl  were  the  first  or  tbe  tenth  to  be 
'  oonsnmed  by  such  flre. 

97.  Proximate  cause  Is  that  which  naturally 
leads  to  or  produces  a  given  resnlt,— such  a  result 
as  might  be  expected  directly  and  naturally  to 
flow  from  such  cause;  such  a  result  att  naturally 
suggests  Itself  to  the  mind  of  any  reasonable  and 
prudent  man  as  likely  to  flow  out  of  the  perfimn- 
ance  or  non-performance  of  any  act. 

28.  To  entitle  a  party  to  recover  fw  property 
destroyed  through  the  negligenoe  of  anotner,  the 
negligenoe  complained  of  must  be  shown  to  be 
the  proximate  cause  of  the  injury  sustained. 

29.  Instructlonsof  lawbyuiecourt  to  the  Jury 
must  be  predicated  upon  some  evidenoe  that  bas 
been  introduced  at  the  Mai,  and  it  Is  not  etror  to 
refuse  to  give  instructions  that  are  mere  abstract 
propositions  of  law,  that  are  not  made  ^^lica- 
ble  to  the  case  by  some  color  of  evidenoe. 

80.  It  is  not  error  to  refuse  to  give  Instruc- 
tions upon  propositions  of  law  that  are  aobstan- 
tially  embraced  In  and  covered  by  other  Instruc- 
tions already  given,  though  oouched  In  different 
language. 

81.  "Every  one  Is  liable  for  all  of  those  Injuri- 
ous consequences  that  might  have  been  foreseen 
and  expected  as  the  result  of  his  conduct,  but  not 
for  those  that  be  oonld  not  have  foreseen,  and 
was  therefore  under  no  moral  obligation  tu  taka 
into  his  consideration.  *  This  rule,  from  8  Par- 
sons on  contracts,  (7th  Ed.  p.  180,)  olted  with 
approval. 

33.  The  measure  of  damage  In  cases  where  the 
property  of  one  has  been  destroyed  unintention- 
ally, but  by  the  negligence  of  another,  where 
there  la  no  element  of  willfulness  or  malicious- 
ness in  its  destruction,  is  Just  compensation  in 
money  for  tbe  property  destroyed:  such  an  amount 
as  will  fully  restore  Qie  loser  to  tbe  same  prop- 
erty status  that  he  occupied  at  the  time  of  the  de- 
struction. To  arrive  at  the  amount  of  sudi  com- 
pensation, Inquiry,  in  the  absence  <^  malice,  is 
to  be  confined  strictly  to  tbe  ascertainment  ot 
the  value  of  tbe  property  destroyed,  with  inter- 
est thereon  for  tbe  retention  of  such  value  from 
the  date  of  the  destruction. 

88.  In  ascertaining  the  value  of  property  de- 
stroyed in  sucha  case,  where  it  has  awell-known 
or  fixed  market  value  at  tbe  time  and  place  of 
its  destruction,  tbe  claimant  must  be  comlned  to 
the  proof  of  such  market  value,  unless  the  prop- 
erty desm)yed  Is  of  a  well-known  kind  In  gen- 
eral use,  baving  awell-recogulzed  standard  value 
wherever  fonnd.  In  the  latter  ease  the  jvoofs 
should  not  be  circumscribed  within  tbe  limits  of 
the  market  demand  at  tbe  time  when,  and  at  the 
place  where,  it  was  destroyed. 

M.  In  actions  of  this  kind,  where  the  value  of 
the  properties  destroyed  is  the  criterion  of  the 
amount  of  damage  tu  be  awarded,  and  the  prop- 
erty destroyed  bad  no  market  value  at  tbe  place 
of  Its  destruction,  then  all  such  pertinent  facts 
and  circumstances  are  admissible  in  evidence  as 
tend  to  establish  its  real  and  ordinary  value  at 
the  timeof  its  destruction:  such  faotsaswlll  fur- 
nish ^e  Jury,  who  alone  determine  the  amount, 
with  suoh  pertlnoit  data  as  will  enable  them 
reasonably  and  intelligently  to  arrive  at  ft  fair 
valuation.  And  to  this  end.  the  original  cost  of 
tbe  property;  the  manner  in  which  it  has  been 
used;  its  general  ^condition  and  quality;  the  per- 
oentsge  of  its  depreciation  since  its  purehftse  or 
erection  from  use,  damage,  decay,  or  otherwise, 
— are  all  elements  of  proof  proper  to  be  submit- 
ted to  the  Jury.  So,  also^  in  such  cases,  it  is 
proper  to  Introduce  tbe  opinions  of  witnesses  wbo 
are  acquainted  with  the  ordinary  standard  values 
of  such  properties. 

86.  Interest  upon  the  amount  of  tbe  value  of 
the  property  destroyed  from  tbe  time-  of  its  de- 
strootion  through  negligence  is  a  material  and 
necessary  element  of  damuge  aa  oomplete  com- 
pensation, and  it  is  proper  for  the  court  to  tn 
struct  the  Jury  tu  allow  it. 

86.  Notice  to  an  agent,  to  be  binding  upon  fala 

Srlnoipal,  must  be  concerning  aomo  fact  within 
le  scope  of  the  powers  and  duties  ot  the  agent 
as  such. 
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87.  An  improper  charge,  that  was  not  material 
to  the  cue,  and  that  could  not  nuonably  affect 
the  issuiM  tn  tbo  minda  of  the  jury,  tboofh  enro- 
ueous,  is  not  enoai^  to  rermw  ttie  JodgmeDt 
pealed  from. 

88.  Nevligaiioe  may  be  infmred  frmn  dtcmn- 
atanoes  addooed  In  erndenoe,  and  cironmstantial 
evideoce  alone  ma;  aathorixe  the  flndlnff  of  neg- 
ligence. 

89.  A  witness,  on  Koinr  to  the  soMie  of  the 
origin  of  the  Are  out  tn  whiob  the  pending  action 
arose,  heard  a  stranger  to  the  action  sa;  how, 
according  to  his  imderBtanding,  the  fire  unginat- 
ed ;  bnt  the  trial  court  refused  to  permit  him  to 
state  what  the  stranger  said.  Held  not  errcnr. 
The  testimony  was  hearsay. 

40.  The  trial  coort  permitted  a  witness,  who 
was  iwesent  at  the  origin  oi  the  fire  out  of  which 
the  aotlon  arose,  to  testify  that  he  bad  said  at 
the  time,  ■*tbat,  if  there  were  anrooals  under  the 

Blank  walk,  we  would  have  a  blaze. "   .field  to 
B  error,  bat  In  view  of  other  testimony  in  the 
cause,  corroborating  the  correctness  of  the  re- 
mark, error  without  injury. 
(JSyUabus  bv  Tavlor,  /.) 

41.  The  absence  of  further  notice  of  assign- 
ments of  error  than  a  statement  in  a  brief  mat 
Questions  propounded  to  witnesses,  as  appears  by 
ifeassignmeotsof  error,  "were  leading,  and  sought 
to  elicit  testimony  whloh  was  irrelevant  and  in- 
competent, and  that  the  court  erred  Inoverruling 
the  objeottons**  to  them,  may  be  treated  as  an 
abandonment  of  the  aiiaigniaents,  particularly 
where  such  questlona  and  objections  are  scat- 
tered throughouta  bill  of  ezoeptionsof  479pages, 
although  such  submission  of  the  assignments  is 
atNsompanied  with  the  assurance  that  they  are 
"earnestly  insisted  upon;"  yet  In  this  case  they 
were  not  bo  treated,  but,  In  view  of  the  gravity 
of  the  cause,  were  aaly  considered  by  the  court, 
and  found  to  have  received  from  counsel  all  the 
■ttenUbn  they  merited. 

42.  No  ground  or  position  not  taken  on  the 
hearing  can  be  assumed  In  a  petition  for  rehear- 

48.  A  rehearing  wlU  not  be  granted  where 
the  petition  fOr  it  annests  nothing  whi^  gives 
OS  reason  to  ivimlwiia  that  the  JnogmMit  u  er- 
roneous. 

by  Amuv,  O.  J.) 

Appeal  from  clrcait  court,  Oran^  coan- 
ty;  John  D.  Broome,  Judge. 

The  chai^eii  referred  to  tn  the  followioK 
opiulon,  OB  Dumbered  8  and  20,  are  as  fol- 
io wu: 

'*(8)  That  the  queatloD  of  negllKence  la 
one  lor  thn  Jury  to  determine ;  that,  if  the 
Jury  belleTM  from  the  evidence  that  the 
property  of  the  plaintiff  waadestroyed  by 
fire,  and  that  Bald  fire  was  the  primary 
result  uf  the  negligence  of  the  defendant, 
either  In  not  having  proper  appliances  on 
ble  engine,  or,  it  It  did  have  them.  In  not 
baring  them  ao  adjusted  as  to  prevent  the 
escape  ol  the  aparka  In  anuBoally  larga 
qnantltles,  calculated  to  Ignite  combusti- 
ble materia),  then  the  defendant  la  liable 
to  the  plaintiff ;  that  It  Is  for  the  Jury  tu 
decide  whether  the  burning  of  the  plain- 
tIS's  property  was  the  direct  consequence 
of  fire  caused  by  sparks  from  defendant's 
engine;  that,  If  the  Jury  believe  the  Are. 
where  it  originally  started,  was  caased  by 
sparks  from  the  defendant's  locomotive, 
and  that  said  flrespread,  whether  from  the 
Xnrce  of  the  elements  or  the  Infiammabte 
character  of  the  buildings,  and  burned 
cuntlnnously  from  building  to  building  to 
plaintiff's  buildings  and  destroyed  them. 
And  that  the  plaintiff  either  had  no  power 


to  arrest  the  flames,  or  wa»  not  present, 
and  consetjuentiy  could  not  do  anything 
towards  arresting  the  flames,  the  Jury 
have  the  right  to  conclude  that  the  tire 
Bet  by  the  defendant's  engine  a  as  the 
proximate  cause  of  the  destmctlun  of  the 
plaintilf'a  property. " 

"(20)  That  the  defendants  are  required 
to  exercise  the  utmost  care  in  running 
through  a  town  orvlllage  where  bnlldtuKS 
are  constructed  ol  wood,  and  areultuated 
ao  near  to  their  road  as  to  be  exposed  to 
Are  that  may  come  In  targe  and  dangerous 
quantities  from  their  loconMitlve;  andea- 
peclallysolt  at  the  time  the  wind  was  blow- 
ing In  the  direction  from  the  engine  towards 
the  buildings.  Under  such  ctmnmHtanceB, 
the  defendants  are  bound  to  ezerclKe  a 
greater  degree  of  cure  than  would  be  re- 
quired of  them  when  running  trains  in  the 
country,  where  there  1b  no  property  near 
their  track  exposed  to  fire,  and  for  the 
want  of  BDcb  care  fire  In  large,  unusual, 
and  dangerous  quantities  Is  peruiUted  to 
escape  from  the  smoke-stack  of  their  en- 
gine, and  such  Sre  Is  communicated,  and 
they  are  consumed,  the  defendantB  are  lia- 
ble for  the  damage  snstalued  thereby,  on- 
leas  the  negligence  of  the  owners  of  the 
building  In  caring  for  and  protecting  their 
property  concurred  In  producing  the  re- 
sult. That  a  degree  of  the  care  which  is 
required  of  the  defendant  Is  to  bo  propor- 
tioned to  the  danger  to  be  apprehended  of 
Inflicting  Injury  ou  the  person  or  property 
of  others,  and  the  defendant  controlling 
the  engine  was  bound  to  exerclHe  the  ut- 
most vigilance  while  operating  Us  engine 
on  the  streets  of  a  village  lined  with 
wooden  buildings;  and  If  from  the  faulty 
construction  of  the  engine,  or  from  the 
want  of  proper  Bppllnnues  upon  it  tu  pre- 
vent the  escape  of  sparks  In  large  and 
danserous  quantltlea  and  of  unusual  size, 
or  If  from  the  (allure  to  have  such  appU- 
aucea  so  adjusted  as  to  prevent  the  escape 
ofsparbsln  large  and  dangerous  quanti- 
ties and  of  unnsual  size,  or  If  from  an  nn- 
sklllfnl  management  of  the  engine,  or  from 
want  of  ancb  care,  the  property  of  the 
plalntur  la  deBtroyed.  the  defendant  Is  lia- 
ble." 

J.B.Parrott,  Robt.  W. DartarBammond 
A  Jackaoa,  and  T.  Si.  Dajr,  Jr,y  tor  appel- 
lant. AlBx,  St.  Olair'Abrama  and  Bc^ss  A 
Faiiaert  for  app^ee. 

Banev,  C.  J.  Tbts  Is  an  appeal  from  » 
judgment  recovered  against  appellant  by 
the  appellee  In  April,  1890,  for  the  sum  of 
$62,908.03  and  costs.  In  an  action  of  tres* 
pass. 

The  amended  declaration  stntea  that 
the  defendant,  who  1b  acorporation  under 
the  laws  of  Florida,  on  April  9,  1RS8, 
owned,  controlled,  managed,  and  operat- 
ed a  rsdlroad  from  the  town  of  Sanford.ln 
Orange  county,  to  Tavares,  in  Lake  coun- 
ty. In  tblis  state,  known  as  the"San(urd 
&  Lake  EusCls  Division  of  the  Jackaon- 
vllle.  Tampa  &  Key  Weat  Railway  Com- 
pany;" and  that  at  the  same  time,  and 
at  the  time  of  the  construction  of  the  said 
iSanford  &  take  Eustls  road,  the  plaintiff, 
a  body  corporate  under  the  laws  of  this 
state,  was  the  owner  of  certain  buildings 
in  Tavares,  to-«lt:  The  Peplnsular  Hotel, 
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of  the  value  of  940.000;  a.  etore  building 
on  Tavarea  boulevard,  at  the  corner  of 
New  Hampshire  avenuo,  ot  the  value  ot 
fO.OOO;  and  auuther  etore  bnlldinK,  on  the 
same  boDlevard,  and  near  the  same  ave- 
nue, ot  the  value  of  9'i,000;  one  livery 
stable,  valued  at  91.500;  one  cutta^,  un 
East  Ruby  street,  valued  at  $600;  another 
at  the  corner  of  the  same  street  and  Joan- 
no  avenue,  valued  at  9500;  two  other  cot- 
tajfes  on  the  same  avenue,  valued,  respect- 
ively, at  9500  and  9400,  and  one  on  Texas 
avenne,  valued  at  940U;  andthat  theplaln- 
tiff  waA  at  the  time  stated  the  owner  of 
the  following  personal  property,  vl«.: 
The  furniture  and  entlreoutfltot  thehotel, 
of  ttie  value  of  916,000 ;  the  counters, 
shelves,  cases. etc., In  theflrst-named store, 
uf  the  value  of  91>000;  chairs,  tables,  maps, 
desks,  life-preservers,  and  harness  of  the 
value  of  91 'OOO;  one  outfit  of  printing  ma- 
terial, of  the  value  of  91 ,200,— the  buildings, 
tenements,  and  personal  property  aggre- 
gating In  value  the  sum  of  972,100.  That 
the  railroad  was  constructed  along  Ta- 
vares  boulevard,  within  150  feet  of  plain- 
tiff's storeH  and  hoti'l.and  within  1,000  feet 
of  ail  the  other  above-described  property; 
and  that  defendant,  although  well  aware 
of  the  Inflammable  nature  ot  Ihe  material 
of  which  the  baildlngs.tenemenn,  and  per- 
Honal  property  was  cumuoBed,andof  their 
liability  to  take  Are,  negligently  and  care- 
lessly permitted  Its  locomotive  engines, 
operated  and  controlled  by  its  agents, 
servants,  and  employes,  to  be  run  along 
the  said  boulevard  without  taking  neces- 
sary and  proper  precantlon  to  prevent 
sparks  ot  Are  escaping  from  the  smoke- 
stack of  the  locomotive  engines,  thereby 
endangering  the  property  of  the  plaintiff 
to  destruction  by  fire;  and  that,  »n  the 
morning  of  the  day  aforesaid,  the  defend- 
ant's train  of  cars,  drawn  by  one  of  its 
hjcomotlve  engines,  and  controlled,  man- 
aged, and  operated  byone  oflts  employes, 
agenra.  and  servants,  started  from  the 
said  boalevard  for  Sanford.  the  said  loco- 
motive not  having  a  spark-arrester  there- 
in, (If  there  was  any  spark -arresterat  all,) 
so  arranged  as  to  prevent  the  escape  of 
sparks  from  the  smolte-stack;  and  the 
dt;fendant  having  negligently,  recklessly, 
and  carelessly  emitted  and  failed  tw  exer- 
cise due  care  and  precaution  to  prevent 
tlie  escape  uf  sparks  of  fire  trom  the 
smoke-stack  ot  said  locomotive  engine, 
and  not  exercising  due  care  and  diligence 
In  munnglng.  controlling,  and  operating 
the  locomotive,  it,  the  said  locomotive, 
there  being  at  the  time  of  leaving  said 
boulevard,  and  before,  a  high  wind  blow- 
ing, threw  out  from  its  smoke-stack  a  con- 
siderable number  ot  sparks  and  blazing 
fragments  ut  wood,  which  then  and  there 
set  fire  to  a  certain  wooden  sidewalk  on 
said  boulevard,  and  the  fire  was  commu- 
nicated to  the  adjacent  buildings.  Including 
the  plaintiff's  said  buildings,  tenements, 
and  personal  pronerty,  and  plaintiff's 
properties  aforetiald  were,  all  and  each  of 
them,  totally  destroyed  by  said  fire;  the 
plaintiff  being  without  fault,  and  unable 
to  arrest  or  prevent  the  spread  of  the  Are, 
which  flre  WHS  caused  by  the  grosu  negli- 
gence ot  defendant  In  not  exercising  due 
care  and  precaution  In  preventing  the  es- 


cape of  the  sparks  from  the  locomotive; 
the  plaintiff  claimiug  975,000  damages. 

A  demurrer  was  filed  to  this  declara- 
tion; but,  the  general  asslffament  of  er- 
ror, that  the  action  of  the  court  overrol- 
iDg  it  was  erronM>uB.  having  been  sobmlt- 
ted  "without  argoment,"  we  may  treat 
the  assignment  as  abaDdoned.  We  may 
remark,  however,  that  we  perceive  no  de- 
fect In  the  declaration. 

The  demurrer  having  been  overruled,  the 
defendant  filed  live  pleaa: 

(1)  Notgntlty. 

(2)  That  It  did  not  own,  manage,  con- 
trol, or  operate  a  certain  rallnjad,  or 
any  railroad,  running  from  the  said  town 
of  Sanford  to  that  of  Tavarea.  and  known 
as  the  "Sanfoi-d  &  Lake  Eustls  Division 
of  the  Jacksonville,  Tampa  &  Key  West 
Railway,"  and  was  not  the  owner,  man- 
ager, contruUer.  or  operator  of  any  such 
railroad  on  the  9th  day  ot  April.  1888,  or 
at  anytime  prior  or  enbeeqnait  tu  thte 
date. 

(3)  ThatpliUntin  Is  not  a  corporation, 
as  alleged. 

(4)  That  the  plaintiff,  by  Its  own  acts, 
HO  contributed  to  Its  own  loss  and  Injury 
that  it  has  no  right  of  action. 

(n)  That  whatever  loen  or  damajEe  the 
plaintiff  may  have  SDstalned,  aa  set  forth 
In  the  declaration,  was  by  Its  owo  fault 
and  negligence. 

Issue  was  Joined  on  these  pleas,  but  the 
third  plea  has  been  abandoned  In  this 
court. 

The  queet^oiM  to  be  coosidwed  next 
ariee  under  the  laaue  made  by  the  second 
plea. 

The  plalDtllt  delivered  to  the  defend- 
ant's  attorney,  on  July  30,  l8flB,  Interroga- 
tories tor  discovery,  addressed  "to  the  su- 
perintendent" ot  the  defendant  ounipany, 
"an  officer  of  said  body  corporate, "  and 
other  interrogatories  addressed  tuCharlee 
C.  Demlug,  secretary  ot  the  defendant 
compauy,  "an  officer  of  raid  body  corpo- 
rate; "  such  Interrogatories  being  accom- 
panied by  a  notice  to  such  attorney,  re- 
quiring that  the  lnt«rruKatories  should  be 
answered  by  affidavit  within  10  days. 
Answers  to  the  former  Interrogatories 
were  made  by  one  J.  A.  Larned  (he  swear- 
ing that  he  is  superintendent  of  the  com- 
pany) on  the  Slst  day  of  tiie  following 
month,  and  to  the  latter  by  Deming,  the 
secretary,  two  days  before;  and  on  the 
12th  of  September  other  Interrogatories, 
addressed  to  the  same  secretary,  were 
served,  and  he  answered  them  on  the  1st 
day  ot  October;  and  afterwards,  on  a  sub- 
sequent day  In  the  same  month,  filed  an 
amendatory  answer.  Contemporaneous- 
ly with  the  last-mentioned  interrogato- 
ries there  were  served  others  addreaned  to 
*'tbe  superintendent  *  of  the  defendant 
company,  "an  officer  otsaid  body  corpo- 
rate, "which  were  answered  October  4tb 
by  one  0.  O.  Parker,  who  states,  among 
other  things,  iu  his  affidavit,  that  he  Is 
the  assistant  general  manager  of  the  de- 
fendant company.  On  the  25th  ot  the  last- 
named  month  the  plaintiff,  by  notice  ad- 
dressed to  the  defendant  company,  and  to 
J.  A.  l^mod,  snpeiintendent  thereof,  t» 
quired  them  to  answer  accompanying  In- 
terrogatories addressed  to  J.  A.  Lamed* 
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8uch  supeiintendeDt,  and  be  answeml 
them  early  lii  tlie  succeedinK  mouth. 

Upon  tlie  anewers,  with  the  Interroga- 
tories, being  offered  In  evidence,  they  were 
objected  to.  but  the  court  overruled  the 
objection,  and  permitted  them  to  be  read, 
and  ihUi  ralin^'  Ih  assigned  as  error. 

The  tnterrogatoriea  were  filed  under  cer- 
tain provlslunB  of  "An  act  to  amend  the 
plendiiifTS  and  practiced  thecourts  of  thle 
state,"  approved  February  8,  1S61,  (sec- 
tluus  lN-21 .  Mcae).  Dig.  pp.  51tf.  517. )  The 
elf^hteenth  and  aineteenthoC  ttanesectiona 
aiv  as  loUuws: 

**  (IH)  In  all  canoes  In  any  of  the  courts 
nt  the  state  the  plaintiff  may. with  the  dec- 
laration, and  the  defendant  may,  with 
the  plea,  or  eltlier  of  them  may,  at  any 
other  time,  deliver  to  tho  opposite  party  or 
bis  attorney  Interrogatoriep  in  writing  up- 
(tn  any  matter  as  to  which  discovery  may 
bt*  nought,  and  require  Huch  party,  or,  in 
case  of  a  body  corporate,  any  of  ttie  oftl 
cent  of  such  body  corporate,  within  ten 
days  to  answer  the  qoestiuns  in  writing 
by  affidavit,  to  be  swoni  and  flied  In  the 
ordinary  way;  anil  any  party  or  officer 
omitting,  without  ]ui*t  cause,  Kufficlencly 
to  answer  all  questions  as  to  which  a  dis< 
covery  may  be  tiouftht  within  the  above 
time,  or  sncb  extended  time  as  the  court 
or  a  judge  may  allow,  shall  be  deemed  to 
have  committed  a  contempt  of  court,  and 
sliall  be  liable  to  be  proceeded  against  ac- 
cordingly." 

"(mi  In  case  of  ouilssion,  without  Just 
cause,  to  answer  sufficiently  such  written 
Interriigatories,  it  shall  be  lawful  for  the 
court  or  judge,  at  their  or  bisdiscretlon.  to 
direct  an  oral  examination  of  the  Inter- 
rui^ated  party  as  to  sncb  points  as  they 
or  lie  may  direct,  either  beforn  the  court 
or  Judge  or  clerk ;  and  the  court  or  Judge 
may.  by  such  rtde  or  order,  or  any  subse- 
quent rule  or  order,  command  the  attend- 
ance of  such  party  or  partias  before  the 
I>ei'Hon  appointed  to  take  such  examina- 
tion, for  the  purpose  of  being  orally  ex- 
auilned  as  aturesaid,  or  the  production  ol 
any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  may 
impose  therein  such  terms  as  to  such  ex- 
amiuatiou  and  the  costs  of  the  applica- 
tion, and  of  the  proceedings  thereon  and 
otherwise,  as  to  such  court  or  Judge  shall 
seem  Just. " 

The  twentieth  section  is  as  to  the  return 
of  df>positlona  taken  under  the  preceding 
Bectlun,  and  autboiises  office  copies  to  be 
g:ivea  to  the  opposite  part)'.  The  other 
section  Is  as  to  reports  by  the  examiner 
and  costs. 

It  is  contended  that  these  sections  have 
been  i-epeated  by  the  act  <tf  February  4, 
1874.  entitled  "An  i>ct  In  relation  to  testi- 
mony in  civil  actions,"  (chapter  19S3  ol 
the  Statutes;  section  34.  p.  518.  McOIel. 
I>iK*0  whicb  statute  enacts  that  no  per- 
Kou  offcrvd  as  a  witness  in  any  court,  or 
before  any  officer  acting  Judicially,  shall 
be  excluded  by  reason  of  his  interest  In 
the  event  of  the  action  or  proceeding,  or 
because  be  Is  a  party  thereto:  providing, 
huwevOT,  thepartlesto  and  those  Interest* 
iujc  In  theevent  of  an  acUun,  their  assignees, 
And  those  onder  whom  such  parties  or  in- 
terested peraoas  claim,  aball  not  testify  as 


to  any  transaetion  or  communication  be> 
tweeu  such  a  witness  and  a  person  then 
deceased  or  lunatic,  against  ihe  represent- 
ative or  assignee  ol  such  deceased  person,, 
or  the  assignee  or  committee  of  such  In* 
sane,  person,  unless  such  representative,  as- 
signee, or  committee  shall  be  examined  Id 
bis  own  behalf  as  to  such  transaction  or 
communication,  or  unless  the  testimony 
of  such  deceased  person,  or  who  may  have 
become  lunatic,  shall  be  given  In  evidence. 

The  purpose  of  the  act  of  1861  was  to  en- 
able parties  to  actions  at  law  to  obtain 
"discovery  "  without  having  to  resort  to 
the  expensive  and  tardy  procedure  by  bill 
in  equity  for  such  purpose.  In  Wilson  v. 
Webber.  2  Gray,  561,  it  Is  said  of  a  sub- 
stantially similarstatute:  "Tbe  main  pur- 
pose of  these  provisions  *  *  *  wautosut)- 
stituteln  place  of  the  tedious,  expensire, 
and  complex  process  of  a  bill  of  discovery 
on  the  equity  side  of  the  court  an  easy, 
cheap,  and  simple  mode  of  luterrogatlng  an 
adverse  party,  as  Incident  to  and  part  of 
the  proceedings  In  the  cause  in  which  th» 
discovery  was  soaght.  It  was  not  intend- 
ed to  make  tbe  parties  to  a  caune  wit- 
nesses, who  might,  at  the  pleasure  of  the 
party  interrogating,  be  made  to  testify 
respecting  tbe  whole  case;  but  only  to 

f[lve  tt  limited  right  to  obtain  evidence 
roni  an  adverse  party  In  analogy  to  th» 
w^l-settled  rules  regulatloir  bills  of  discov- 
ery In  the  court  of  chancery  in  England. 
See,  also,  Bayley  v.  Griffiths,  1  Bar.  &C. 
429.  In  WUHams  v.  Cheney,  8  Gray,  215» 
217,  220,  where  the  defendants  proposed  to 
read  iu  evidence  the  answers  of  the  plain- 
tin  to  Interrogatories  filed  by  the  defvnd'- 
antR  to  another  suit  pending  In  tbe  same 
court,  but  In  which  the  Issaes  were  not 
tbe  same  as  those  in  that  in  whicb  It  wa» 
proposed  to  read  tbem,  it  was  held  Cbat 
such  answers  were  competent  evidence,  so 
far  as  they  contained  admissions  by  bim 
of  tactitmaterialaml  relevant  to  the  points 
in  issue  iu  the  latter  action ;  and  it  is  said 
ol  tbe  statute  that  its  provisions  secum  to 
parties  the  right  to  make  coninlete  state- 
ments ol  all  facts  la  relation  to  whltd* 
they  may  be  Interrogated  in  any  suit,  and 
gnard  them  against  Iteing  compelled  to 
make  partial  and  garblei]  disclosures  in 
answer  to  artfully  contrived  questions. 
There  can,  therefore,  beno  danger  or  hard- 
ship in  allowing  such  statements  to  be 
used  in  evidence  lu  like  manner  as  other  ad- 
missions of  a  party  to  a  salt,  lalrly  made^ 
are  ordinarily  admitted  against  them. 

Whether  or  not  this  act  does  away  with 
the  equity  Jurisdiction  or  practice  for  ob- 
taining discovery  in  aid  of  actions  at  law 
we  need  not  decide,  as  no  such  proceeding 
In  equity  is  before  us.  Tbe  authorities  cit- 
ed in  tbe  boobs  against  the  Idea  of  an 
abrogation  of  tbe  equitable  Jurtmliction  or 
practice  are:  Cannon  v.  McNab,  4SAla. 
99;  Insurance  Co.  v.  Webb,  64  Ala.  6K8: 
Buckner  v.  Ferguson,  44  Jtliss.  677;  Mill- 
saps  V.  Pfelffer,  Id.  805;  Kearny  v.  Jef- 
fries. 48  Mies.  843;  Shotwell  v.Hmltb,  20  K. 
J.  Eq.  7»;  Hoppock  v.  Canal  Co.,  27  N. 
J.  £q.2S6:  and  French  v.Bank.7  Ben.  488; 
while  those  rriled  on  as  against  it  are: 
Bindskopf  t.  Platto.  28  Fed.  Bep.  130; 
Blopelle  V.  Doellner,  28  Mtcb.  103;  Heatb 
V.  Bailway  Co., 8  Blatcbl.  816;  and  Brown 
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T.  Swann.  10  Pet.  497.  AasDmlng,  even, 
that  the  statute  last  mentlooed  has  auper- 
aedet]  the  right  t4}  une  the  equity  practice, 
we  are  still  Batlslled  that  the  act  of  1K74, 
c.  19S3,  supra,  has  mtt  repealed  that  of 
I8tt]  ;  and  for  the  reason  that  the  sole  pur- 
pose of  discovery  under  the  statute,  or 
of  Its  prototype  In  eqatty,  is  not  merely  to 
obtain  evidence  for  use  opon  the  actual 
trial  of  the  iHsues  at  law.but  also  to  aid  a 
party  In  preparlnf?  lor  trial.  Baker  t. 
Carpenter,  127  Mass.  229;  BluBSom  v.  Lad- 
InRton,  32  Wis.  212;  WooUfy  v.  Hallway 
Co..  L.  R.  4  C.  P.  602:  Atkinson  v.  Fos- 
broke,  L.  R.  1  Q.  B.  e2«;  Wych  v.  Meal,  3 
P.  Wins.  310;  Vtrmllyea  v.  Bank,  1  Pal^e, 
87;  Wright  v.  Dame,  1  Mete.  (Mass.)  287; 
Moudalay  v.  Morton.  1  Brown,  Cb.  469. 

TliouKh  the  general  rale  inequity  is  that 
a  person  who  has  no  Intrrest  In  the  sub- 
ject-matter ol  the  suit,  or  Is  merely  a  wit- 
ness, cannot  be  made  a  party  defendant 
to  a  bill  either  for  relief  or  for  purposes  of 
discovery,  there  1h  an  exception  to  the  rnle 
In  the  case  of  a  proceeding  against  a  cor- 
poration, for  the  reason  thatacorporatlon 
answers  under  Its  seal,  and  not  under 
oath,  and  a  fall  kuowledge  of  facts  might 
not  be  obtained  Irom  It.  1  Storv.Eq.  Jur. 
S  IfW,  and  notes,  Uarr  t.  Bright,  1  Barb. 
Ch.  157;  Kenton  t.  Huglies.  7  Ves.  287; 
Lindsley  v.  Jam»i.  3  Coid.  477;  Smith  v. 
Insurance  Co..  2  Tenn.  Cb.  699;  Fulton 
Bank  v.  New  TorK  ft  H.  Canal  Co.,1  Paige. 
812.  Hence  grew  up  the  rule  of  permitting 
the  officers  of  a  corporation  to  be  made 
co-defendants  for  the  purposes  of  discov- 
ery, to  enable  complainants  to  obtain  full 
knowledge  of  all  facts  material  to  their 
action  or  defense.  The  answer  of  the  offl- 
cerconld.  however,  not  be  used  as  evidence 
against  the  corporation,  but  it  served 
only  to  enable  the  plalnttfl  to  understand 
his  rights,  and  direct  bis  suit,  action,  or 
defense;  and  the  plaintiff  conld afterwards 
examine  the  officer  or  servant  as  a  wit- 
ness, when  the  corporation  could  have  the 
beuedt  of  «  i-ro8s-exnmlnat)on,ordlsprove 
the  matters  contained  In  his  answer. 
Wycb  V.  Meal.  8  P.  WmB.812;  Vermilyea  t. 
Bank,  1  Paige,  37;  Many  v.  Iron  Co.,  9 
Paige,  188. 

The  reason  given  for  this  Inadrairislblllty 
of  the  answer  of  the  officer  as  evidence 
against  the  corporation  Is  thu  rule  that 
the  answer  of  one  defendant  In  chancery 
cannot  be  used  or  la  not  evidence  against 
falB  co-d^ndaut;  the  admlsBlons  of  the 
one  do  not  bind  the  other. 

Though  we  think  the  purpose  of  this 
statute  was  nob  to  authorize  either  party 
to  examine  the  opposite  party  or  officer 
of  the  opposing  corporatlou  as  to  the 
whole  case,  or  as  to  snch  opponent's  case, 
but  simply  in  support  of  the  case  or  de- 
fense of  the  party  propounding  the  Inter- 
rogatories upon  the  principles  Boverning 
and  limiting  bills  of  duwovery  In  chancery. 
(Zelgler  v.  Scott,  10  Ga.  889;  Thornton  v. 
Adkins.  19  Ga.464 :  Godwin  v.  Wood, 5  Ala. 
152;  Prltchett  v.  Munroe,  22  Ala.  501.)  we 
do  not  think  the  same  rule  obtains  as  to 
th(i  use  of  the  answers  of  an  officer  ob- 
tained under  the  statute.  The  officer  an- 
swers really  for  the  corporation,  the  same 
as  any  other  defendant  answers  for  him- 
self. Ths  Interrogatoriea  are  served  on 


the  attorney  of  the  corporation,  or,  If  not 
on  him,  they  ninst  be  served  on  sach  uffl- 
cer  as  makes  It  in  law  a  legal  service  uq 
the  corporation.  If  there  Is  any  reason  or 
"Just  cause"  why  the  person  culled  upon 
as  an  officer  to  answer  should  not  answer 
the  Interrogatories,  the  coriKjration  is  In 
position  to  protect  Itself.  The  answer 
of  a  corporation  under  Its  seal  cunid  not, 
under  the  chancery  practice,  be  excepted 
to  on  the  ground  ol  Its  insnfllclency  as  a 
discovery.  Smith  v.  Insurance  To., 2Tena. 
('h.599.  Thepurposeot  the  statute  wauto 
obtain  the  same  discovery  of  a  corpora- 
tion as  would  have  been  obtainable  Id 
equity  hclore  In  aid  of  a  suit  at  law  II 
these  bodies  had  been  retpilred  tu  answer 
under  the  oaths  of  thv^lr  officers  Instead  vS 
under  seal.  If  an  officer  answers,  but  nut 
"sufficiently,"  the  statute  provides  the 
means  or  rompelllng  a  sufficient  answer. 
Corporations  are  no  more  at  a  disad- 
vantage under  this  rulethan  they  arefmni 
their  ordinary  answers  In  cbanc«7.  being 
prepared  under  the  dlr«%tlon  of  their  offi- 
cers. The  loyalty  of  ofBcers  on  this  Hue 
cannot  be  questioned  so  long  as  they  tell 
the  whole  truth. 

The  introduction  of  the  answers  of  the 
offlcere  named  aliove  were  objected  to  on 
fourgrounds:  (1)  It  was  not  the  proper 
way  of  bringing  Into  court  the  testimoii; 
of  an  absent  witness;  (2)  the  defeudaat 
had  no  opportunity  of  cross-exam iu a • 
tlon;  (3)  that  Parker  is  not  shown  to  lie 
a  part  of  the  d^ndant  company :  and  (4) 
bei!UUHe,if  a  mere  employe  of  the  company, 
it  is  not  bound  hy  its  answers  In  these  er 
p»rte  depositions. 

The  first  and  second  of  these  objections 
are  fully  answered  by  what  has  been  said 
above.  A  corporation  has  no  more  right 
to  urge  the  second  objection  than  any 
other  defendant.  It  acts  through  Its 
officers,  and  not  otherwise.  As  to  the 
third  and  fourth  objectlons.lt  is  only  nec- 
essary to  say  tiiat  it  most  be  prcHumed. 
in  tne  absence  of  any  showing  to  the  con- 
trary by  the  company,  that  Parker  an- 
swered by  and  with  Its  consent,  and  as  its 
officer.  There  la  no  pretense  that  the  In- 
terrogatories were  not  duly  served,  or 
that  any  unfair  advantage  <»r  irregularity 
of  practice  was  attempted  against  the  de- 
fendant. It  is  true,  the  Interrogatories 
were  not  addressed  to  him;  still  the  only 
Justifiable  assumption  Is  that  be  was  put 
forward  by  the  company  to  answer  those 
addressed  to  another  and  absent  ofKcer, 
In  whose  place  be  was  acting.  If  he  or 
any  of  these  officers  were  of  such  a  grade 
or  character  that  they  should  not  have 
answered,  the  objection  should  have  been 
supported  by  some  affirmative  showing 
to  that  effect.  Without  saying  more,  an 
objection  that  any  officer  Is  not  such  a  one 
ns  should  have  answered,  comes  very  In- 
opportunely when  the  ease  Is  on  trial. 
It  Is  reasonable  to  require  that  It  should 
be  made  before  answering,  and  fair  prac- 
tice demands  that  the  party  propounding 
the  interrogatories  should  not  lie  liable  to 
be  ensnared  by  an  answer  filed  as  a  com- 
pliance with  the  Btatut-e.and  an  exception 
of  this  kind  made  upon  the  trial,  which 
has  been  entered  upon  In  reliance  upon 
such  answers  to  prove  a  part  of  his  rasa. 
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BptcardlDff  the  azMven  as  evldenee,  und 
couHlderioc  tbemln  eonnectloii  with  other 
testimouy  bearing  apon  the  eame  point, 
It  iH  clear  that  the  defendant  conpanj 
controlled,  maaaged,  and  operated  the 
Sanford  ft  Lake  £u»tle  road  at  the  time 
of  the  fire  In  quefitlon.  It  Is  not  neces- 
sary to  set  forth  all  the  testimony  on  chis 
point.  To  do  BO  In  this  or  In  several 
other  qoestloiu  of  fact  woald  swell  the 
opinion,  which  necessarily  will  be  very 
lonfc,  beyond  a  tolerable  measore. 

It  Is  asserted  by  appellant's  eoansel, 
bowever.tbat,  barring  the  answers  to  the 
Interrogatories  tor  discovery,  propounded 
by  plafnttff  to  Lamed,  Denilnfr,  and  Par* 
ker,  them  Is  no  testimony  to  sustain  the 
alleKations  ut  the  declaration,  npon  which 
the  plea  takes  Issue.  A  eonclse  statement 
of  the  Other  evidence  bearing  on  the  point 
will  show  tills  contention  to  be  untenable. 
M.  R.  Moran,  who  was  the  general  soper- 
intendent  of  the  defendant  company  from 
The  year  1887  to  MarL'h  80.  1n8»,  says  that 
the  Saaford  &  Lake  Eastls  Railroad,  from 
Tavares  to  Uanford,  was  operated  and 
cuntrolled  by  the  defendant  daring  those 
years,  and  on  April  V,  1888.  the  day  of  ihe 
Are,  to  the  best  of  his  knowledge  and  be- 
lief; that  the  defendant  company  was  not 
the  owner  of  the  road,  and  that  tbe  re- 
ceipts were  taken  by  tbR  Sanford  &  Lake 
Sustle  Company,  and  the  exiiensee  ut  the 
operation  of  the  road  were  paid  ont  of  the 
moneys  received  trura  It  so  far  as  they 
went;  that  tbe  engines,  cars,  and  rolling 
Bt(K.'k  run  npon  the  road  on  tbe  day  of  the 
flre,  and  prior  thereto,  were  not  in  the 
name  of  the  Uantord  &  Lake  Eustis  Com- 
pany; and  whether  they  were  leaned  by 
euid  company  belongH  niore  particularly 
to  the  accounting  department,  and  not  to 
bis*  and  he  has  no  definite  knowledge  as 
to  tbe  matter.  W.  B.  Tucker,  who  was 
agent  of  the  def«!dant  company  at  Tavares 
in  1N88,  soys  that  the  line  of  the  road  ran 
from  Tavares  to  Jacksonville;  that  the 
portion  of  the  Un?  of  which  he  was  agent 
at  Tavares  was  designated  or  set  down  on 
the  cards  as  tbe  Hanford  &  Lake  Euetls 
Division  ol  the  Jacksonville,  Tampa  & 
Key  West  Railway;  that  the  forms,  in 
■ofar  as  the  business  of  his  ofllce  was  con- 
dneted,  were  ail  headed,  "JacksonTllle, 
Tampa  *  Key  Wwet  Railway  Company,'* 
and  he  Issued  freight  receipts  and  bills  In 
the  same  name;  that  the  printed  through 
paHsenger  tickets  were  headed,  **  Jackson- 
Tllle,  Tampa  and  Vl'est  Railway, " 

And  there  was  a  coupon  good  from  Ta- 
vares to  Sanford  printed,  >*8.  A  L.  B.  Di- 
visionthat  Jackwnville,  Tampa  &  Key 
West  trains  were  run  ou  the  division,— 
that  is,  their  engines  were  so  labeled ;  and 
that  an  engine  marked  "J.,  T.  &  K.  W." 
carried  the  train  out  on  the  morning  of 
theflre;  that  he  rendered  his  accounts  to 
tbe  auditor  of  tbe  Jacksonville,  Tampa  A 
Key  West  Railway,  and  looked  to  that 
eoinpany  for  compensation  for  his  serv- 
ices, and  received  compensation  from  the 
paymasteror  cashier  of  that  railway ;  and 
In  receiving  freights  from  other  roads  con- 
necting with  tbe  line  at  Tavares  he  re- 
ceipted for  them  In  the  name  of  the  de- 
fendant company,  and  In  delivering 
freights  to  such  lines  delivered  them  In  the 


name  of  the  same  company ;  that  the  bas- 
InesB  was  thus  transacted  during  the  en- 
tire time  of  his  agency  at  Tavares.  On 
cross-examination  he  says  that  daring  the 
eaDW  time  he  was  acting  superintendent 
of  the  Tavares,  Apopka  A  Gulf,  of  which 
MaJ.  Alexander  St.  Clalr-Abroma  was 
president;  and,  on  being  asked  If  he  kuew 
that  the  cashier  of  the  Jackuonvllle,  Tarn. 

ga  A  Key  West  was  also  cashier  of  the 
anford  A  Lake  Enstis,  replied :  "  He  paid 
me  off.  I  used  to  send  my  remittances  to 
him  from  that  dlvislun;^  and  further  said 
that  be  did  not  know  that  the  caubler  of 
the  Jacksonville.  Tampa  &  Key  West  was 
cashier  of  the  Sanford  &  Lake  Eustls,  or 
how  the  pay-rolls  be  signed  were  headed, 
but  that  he  '*Just  signed"  his  name.  J.  T. 
Sullivan,  a  witness  for  plalntllt,  says  he 
was  a  locomotive  engineer  on  the  defend- 
ant road  on  the  morning  of  the  fire,  and 
ran  the  train  that  morning  from  Tavares 
to  Sanford,  having  come  Into  thefurmer 
place  with  a  mixed  train.  K.  W.  Dunn,  an- 
other witness  for  the  plaintiff,  says  he  nas 
a  conductor  for  the  defendant  company 
on  the  morning  of  the  Are.  and  that  hla 
run  that  day  was  from  Tavares  toSnn- 
tord,  the  making  of  which  he  describes. 
Tbe  testimony  of  Earl,  the  foremau  boiler* 
maker,  nhows  that  the  locomotive  which 
pulled  the  train  that  morning  was  one  ot 
the  defendant  company's  locomotives. 

The  testimony  set  out  above  shows  that 
the  detetidant  company  was  actually  op- 
erating and  controlling  the  road.  It  was 
holding  Itself  out  to  the  public  as  the  op- 
erator and  controller  of  It.  The  road  was 
managed  and  operated  by  Its  ofScers  Aud 
employes,  in  Its  name.and  not  In  the  name 
of  the  Sanford  &  Lake  Eustirt,  or  that  of 
any  other  company.  The  public  Is  not  re- 
quired to  look  further  than  this.  The 
statement  of  Moran  that  the  **  receipts 
were  taken  by  the  Sanfurd  A  Lake  BoKtls 
Company,  and  the  expenses  of  the  opera- 
tion of  tbe  road  were  paid  out  of  the 
moneys  received  from  It  so  far  as  they 
went,**  1h  not  inconsistent  with  tbe  actual 
and  OHtensible  manag(*ment  ot  the  road 
by  the  defendant  company,  to  which  hu 
testifies.  Be  also  tails  to  state  who  paid 
or  was  to  pay  tbe  excess  of  tbe  expenses 
(iver  what  such  receipts  "went"  to  pay. 
No  secret  agreement  as  to  the  applica- 
tion ot  the  earnings  to  the  expensea  will 
protect  or  relieve  the  company  actually 
operating  the  road  or  train  from  liability 
to  those  eotfertng Injuries  by  Its  negligence. 

II  we  look  beyond  the  testimony  set  out 
above  to  that  contained  In  the  e  ns  wera  to 
Interrogatories,  we  And  the  secretary  of 
the  d^endant  company  testifying  that  It 
was  operating  the  road  *'  under  and  In  ac- 
cordance nltha  memorandum  uf  agi'ee- 
ment  between  the  two  companies,"  pro- 
viding that  tbedefendant  company  would 
operate  theroad  until  May  1,  1SN8,  and  pay 
the  difference,  If  any,  between  the  exiieuscs 
and  receipts  of  tbe  Sanford  ft  Lake  Eustls 
Company,  and  "supply  tor  the  use  i»f  the 
second  party"  (Kanlord  and  Lake  Eustls 
Company)  rolling  stock  at  stated  prices 
for  the  use  of  the  same;  and  that  2%  per 
cent,  of  the  general  administration  ex- 
penses ot  the  defendant  company,  Includ- 
ing Its   steam-boat  service^  should  be 
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cbarg^ed  as  part  of  the  operating  expenses 
ut  the  Sanfurd  &  Lak«  EustiB  Company : 
that  interest  eball  be  i-eekuned  at  8  per 
cent,  on  moDtbly  balances,  and  tbe  ac- 
counts "now  outst«ndin£  between  the 
two  compaBles  ubmU  bo  computed  and  set- 
tled npon  the  foreffotDc  basfa;"  the  agme- 
ment  not  to  cover  any  advaaces  made,  or 
expenses  iocurred,  by  defendant  comffaiiy 
on  vunstructlon  account. 

Tills  agreement  was  made  In  18S7.  The 
effect  u(  Its  terms  is  that  the  defendant 
company  should  In  its  own  rtglit  operate 
the  road.  furniBhln>E  rollinK  stock,  and 
cbunclnKtor  the  ase  ot  Che  same,  and  the 
2%  per  cent,  uf  Its  own  expenses  as  operat- 
ing  expenses.  There  Is  certainly  nothing 
In  Its  terms  or  efi«ct  that  would  relieve 
the  defeudnnt  from  liability  as  the  actual 
operator  ot  the  road;  and  the  tact  that 
the  memorandum  axreempnt  may  not 
hare  been  furaially  executed  by  the  defend- 
ant or  any  of  its  officers  does  not  do  away 
with  the  potential  fact  ^at  the  defendant 
was  In  posaeHsfon  of  the  road,  and  actual- 
ly operatioff  it,  as  was  understood  by  Us 
ofhcere,  on  those  terms.  If  nut  on  those 
terms,  on  what  termH.beaefielal  to  the  de- 
fendant, or  relieving  him  from  responsibil- 
ity, can  it  be  said  the  road  was  operated  ? 

The  judge  charged  at  the  request  ol  the 
plalntlB: 

"  J'hac  a  party  Id  possession  of  and  op- 
erating a  railroad,  whether  a  lessee  or 
otherwise,  is  primarily  liable  for  all  In- 
juries and  d^ault;  and  that,  even  If  the 
train  or  engine  Inflicting  the  miuryis  hired 
to  another  company,  U  the  company  own- 
ing the  train  employs  the  engineer,  and 
said  train  Is  ander  the  control  of  the  engi- 
neers and  officers  of  the  company  hiring 
ft,  said  company  Is  liable  in  damages  for 
any  injury  Inflicted ;  and  that  the  owner 
of  the  engine  Inflicting  the  injury  is  liable 
to  the  person  Injured  If  said  engine  is  oper- 
ated by  an  tmgineer  in  the  employ  and 
under  the  control  ot  said  owner. 

"That  a  company  controiling  and  oper- 
ating a  ralload,  and  employing  all  the 
agents,  servanlB,  engineers,  conductors, 
and  utlier  employes,  and  having  complete 
control  over  them,  and  doing  business  In 
its  own  name,  whether  sitid  company  op- 
erates and  controls  as  lessee  or  otherwise, 
such  company  may  be  r^arded  as  the 
owner  pro  hae  vice  uf  Uie  road  it  controls 
and  operates. " 

Each  of  these  chaiifM  were  excepted  to 
by  the  defendant,  who  requestetl  the  foN 
lowing  charge:  "If  the  jury  believe  from 
the  evidence  that  the  tire  which  destroyed 
the  property  of  the  pluintiK  on  the  Uth  of 
April,  1S8S,  In  the  town  of  Tavares,  orig- 
inated from  sparks  emitted  fromao engine 
which  left  Tavares  on  the  mumlng  id  the 
fire,  ran  over  the  track  of  the  Hanford  & 
Lake  Kustis  Railroad  Company,  and  that 
the  agents  operating  said  engine  were  paid 
l>y  the  Sanlord  &  Lake  Eustis  Railroad 
Company,  and  were  solely  under  the  con- 
trol of  the  Sanford  &  Lake  EusUs  Rail- 
road Company,  then  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company, 
the  defendant  corporation,  is  not  respon- 
sible for  the  act  of  said  agents  and  merv- 
ants,  although  tbey  may  believe  said 
agents  and  servants  were  guUty  of  ncgl  - 


gence  In  4^ratlng  aald  engine."  This 
charge  was  refused, and  the  rerosal  except- 
ed to. 

We  do  not  see  tbatthe  Jadgeerred  eltber 
In  Instructing  the  joryas  be  did  or  In  re- 
fusing t<»  charge  as  he  was  requested  by 
the  d^endant.  If  one  railroad  company 
operates  a  railroad  under  a  lease  troai  aa- 
other.  It  Is  responsible  tor  Its  negligence  to 
persons  Injured  thereby ;  and  the  Invalid- 
ity in  law  ol  the  lease  Is  no  d^nse  to  the 
lessee  company  ajcalnst  liability  to  per- 
sons suffering  by  its  negllgoice.  If  Its 
possessloo  or  operation  of  the  road  is, in 
law,  uaautbortaed,  it  Is  no  less  the  author 
ot  the  Injuries  Its  want  ot  cara  may  proxi- 
mately Inflict  upon  them;  and  It  cannot 
use  one  wrong  as  an  excuse  for  or  bar  to 
liability  for  another  which  it  coald  not 
liave  Inflated  hut  for  the  first.  3  Wood, 
By.  Law,  S§  48»,  490;  Rorer,  R.  R.  646; 
Sprague  v.  Smith,  29  Vt.  421;  MeClnerr. 
Railroad,  13  Gray,  124;  Wasmer  t.  R^- 
road  Co.,  60  N.  Y.  212;  Clary  v.  Rails  ay 
Co..37Iowa.344;  Railroad  Co.  v.  CampbeU, 
86  111.  443;  Doolan  v.  Directors,  etc..  L.  R. 
2  App.  Cas.  792.  In  iSprague  v.  Smith,  29 
Vt.  421,  where  trustees  of  mortgage  bond» 
had  taken  possession  of  a  railroad  on  ac- 
count of  default  In  payiueat  ot  Intemst, 
and  at  the  request  of  the  company,  and 
a  question  was  whether  the  detrndantB 
were  personally  liable  upon  contracts 
mafle  by  the  operators  upon  the  road  or 
for  their  neglfguioe  or  misconduct,  while 
the  defendants  continued  to  operate  tlie 
road  and  to  receive  freight  and  pay  for 
passengers  for  tlie  benefit  of  the  cestaia 
que  truateat.  Judge  RBuriBKO,  speaking 
for  the  court,  and  after  remarking  that 
leasees  are  liable  to  the  same  ^xtmt  as  tbe 
lessors  would  he,  says :  "  Indeed,  tbers  can 
be  no  question,  we  think,  that  a  awre In- 
truder into  the  francblses  of  a  railway  cor- 
poration, who  should  continue  to  use  It 
for  his  own  b»ieflt.  would  be  liable  to 
passengers  and  the  owners  of  fright  who 
should  employ  blm,  to  the  same  extent 
precisely  as  the  cuaipany  iteelf,  while  ctn- 
tinuing  tbe  same  buHioess.  Any  other 
view  of  the  liability  ot  such  Intruder 
would  be  to  alio  whim  to  allege  his  wrong 
in  bis  defense;  and  we  can  see  no  rea»oa 
why  the  defendants  are  not  liable  to  the 
same  extent  ax  the  compaoy  would  have 
been,  and  upt  similar  grounds  to  those 
upon  which  lesHees  or  any  others  exercis- 
ing the  franchises  of  the  company  for  the 
time  most  be;  that  Is,  they  are  tbe  osten- 
sible partlea  who  appear  to  tbe  public  to 
be  eKercialng  the  franchises  ot  tbe  compa- 
ny. It  would  be  perplexing  In  the  extreme 
to  require  strangers  sufterlBg  fnjary 
through  tiic  negligence  of  operatives  an- 
der tbe  defendant's  control  to  look  be- 
yond the  party  exercising  such  control. 
The  party  having  this  independent  con- 
trol Is  generally  liable  for  the  acts  of  those 
under  such  control,  whether  of  contractor 
tort. "  to  Hall  v.  Brown,  o4  K.  H.  4A5,  the 
defendants,  owners  ot  a  private  railroad, 
were,  with  tlie  euusrat  of  a  railroad  cor- 
poration, accustomed  to  run  th^r  ears 
and  engines  orera  part  of  tlie  track  tA  the 
corporation.  Including  a  highway  cross- 
log  ;  and  It  was  held  that,  while  thus  hi 
occupation  of  the  track,  they  wore  to  be 
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coDMldered  propiietorH  of  the  raltroed  of 
the  corporation,  under  a  statute  proTid- 
\Tig  that  DO  sueb  "proprietors"  eboQld  oh- 
stract  by  their  etigloe,  ears,  or  trafn  any 
highway,  utMler  a  certain  penalty.  See, 
also,  Traey  v.  Railroad  Co.,  38  N.  Y.  483. 
And  Id  BSeCloer  r.  Rallrottd  Co.,  13  Oray, 
124,  the  d«tirton  was  that  parol  cTldenee 
that  a  raftpoad  cnrporatloD  established 
by  law  in  another  state  has  held  Itself 
oat  through  ttR  agenta  aw  a  eommon  car- 
rier over  a  railroad  in  Maseaehusetts,  la 
anfffclent  prima  Ikeie  evidence  oT  Its  capac- 
ity to  contract  for  sach  carriage  to  main- 
tain an  action  agahrst  It  lor  the  losa  of 
merehaacliBe  intrasted  to  It. 

The  d^endaat  company  waa  In  poeaea- 
tHitn  and  opera  tlo*  of  the  road,  and  the 
train  waa  under  the  control  and  manage- 
meat  of  lt»  oifleers  an^  accents ;  and 
wh^berwe  conaltleror  excTede  from  onr 
conniileratlon  the  menioraBduni,  and 
lAhetber  the-  poasesstoB  was  rlfctatfnl  or 
wronffful,  oaa .  whether  the  agreement  of 
lewaa  waa  ruUd  or  Invalid,  the  company  la 
liable.  Th«>re  is  nothlaflc  1»  the  authori- 
ttt«  r>r  the  charge  of  tbecoovt  hsconslsteBC 
with  tiifK  Ttew. 

IJ.  There  la  teetlmony  to  the  effect  that 
on  the  mnmfng  of  April  9^,  as  u  trala 
of  cars  drawn  by  a  locomotive  of  the  de- 
feiKtant  eomptiny  started  from  Tavares. 
a  larfT  qaantlty  of  aparlia,  elwi*er8,  and 
cjala  were  emitted  from  themnofee-stack 
of  the  enfflHe,  and  fell  on  theKroand  an<f 
Biilewalk  in  front  of  bafldlsKS  hidoE  on 
the  street  or  boulevard  whk-li  intervened 
between  these  bulldln^jra  and  the  railroad 
traclc,  ami  In  one  Instance  fnsltle  of  oneoT 
ttoe  hatldinffs  Tvem  nearly  opposite  to 
lahicti  the  trata  started,  setllafc  flte  la  a 
mini  bar  of  placea  to  aawiloat  oo-  the  street 
mar  a  ptm-wood  sldewallt,  whfrh  was 
actjneent  to  the  bolldlinrffs,  and  to  trash 
which  had  eolleeted  under  the  sMewalk, 
and  Co  «>mc  paper  on  a  case  of  goods  In 
trie  partlcalar  buHdlng  referred  tor  and 
the  sfdewalkr  wblch  waa  elevated  a  few 
laehn  fron  tba  grooad.  ca^ht  fire,  and 
t&e  live  waa  cominonlcated  nader  and  to 
ooe  of  the  stores,  and  thence  to  other 
bcriklfi^,  IndiMRi^  those  of  the  plaintiff, 
whoHe  bvHding9,  constructed  of  pine 
-wootl.  toufcther  with  Its  personal  prop- 
erty described  In  the  declaration,  were  en- 
tirely eovianmed.  That  a  very  strong- 
wind,  incident  In  Chat  section  ot  the  coun- 
try to  the  aeaaon,  was  blowing  at  the 
time  In  the  general  dlreetloB  fa  which 
plaintiff^  bvlldlnga  lay  Arom  where-  the  fire 
waa  set  out.  The  fire  In  the  sawdust  was 
soiiTiraised  In  a  number  of  places,  bat 
whatever  eRorls  were  made  as  (o  that  In 
the  Btdewalh  were  bteffeetual;  and,  the 
flames  Hpreodtiig  wltb  gieat  rapidity, 
nearly  the  entire  town  was  destroyed 
nlttiln,  aceonWng  to  -Hie  great  prefKmder- 
ance  of  the  tesflaioay.one  hoar,  ft  Is  tes- 
tified by  one  witness  thatsomeof  tbecoaSi 
were  aa  large  as  tbree^oerters  of  an  inch 
lonir  by  a  quarter  of  an  Inch  wide,  and  by 
another  that  they  were  as  lari^e  a»  the 
end  of  fate  Nttle  linger,  and  by  another 
that  tber  wera  the  crtie  of  his  flnger-nall, 
and  by  another  they  were  a  qoarter  of  an 
Inch  \oagi  and  they  are  also  described 
aa  beiaff  bomlaK'  eoala  when  they  fell. 


There  are  other  witnesses  who  do  not 
describe  the  sparks  as  being  large,  yet 
testify  to  seeing  them,  and  their  setting 
out  the  Are;  and  some  witnesses  who  saw 
this  much  do  not  connect  the  sparks  with 
defendant's  engine.  The  engine  did  not 
leave  on  time,  bat  there  Is  a  conflict  as  to 
the  time  it  was  beblnd;  the  plalntiH's 
witnesses  patting  It  at  a«  mnch  aa4i>mtn' 
ntes,  and  the  defendant's  about  T5  min- 
ntee,  leaving  Tararea  about  7:45  a.  h. 
I^aintlfi's  wftnesaeB  say  that  the  engine 
started  off  with  a  sudden  Jerk,  and  moved 
at  a  very  great  speed. 

Thetestfmony  of  certain  witnesses  of  the 
defendant,  (the  conductor,  engineer,  fire- 
nten,  and  foreman  holler-maker.)  without 
statingwhatpoInteaebtH-anyofthem  haa 
testified  to,  is  to  the  effect  that  on  the 
momlnc Inqueatlon  a"mlxed  traln"came 
into  Tavares.  and,  the  freight-cars  being 
thrown  off,  the  engine,  which  waa  num- 
bered \2,  went  around  the  "Y"  with  the 
borage  and  passenger  coach,  totA 
water,  and  returned  to  the  platform, 
when  the  engineer  oiled  up,  and,  on  signal 
from  the  comfuctor,  the  train  puUed  ont 
on  Its  way  to  Sanford,  going  at  the  speed 
of  aboot  three  or  four  mllea  an  fmar  until 
it  got  beyond  the  limits  of  the  town;  not 
starting  at  this  speed,  howevw,  nor  with 
a  Jerit,  but  as  oTdluarlfy,  the  engineer 
opening  his  throttle  enoDgb  to  start  the 
train,  or  probaMy  some  two,  three,  or 
four  of  fts  twen  ty-flve  or  thirty  notchea. 
That  the  lire  was  made  o!  light  wood, 
without  baric,  and  was  a  "freslr"  or 
"■green  "  fire ;  the  fire-box  being  full,  filled 
while  the  engineer  was  oiling  up  to  start 
out ;  and  that  such  a  fire  makes  a  heavy, 
dark  smoke;  and  that  with  sncb  a  fire  an 
engine  does  not  throw  sparks.  That  the 
engine  was  an  extension  front  engine,  and 
in  flrst-class  repair  at  the  time:  and  titat 
the  spark-arrester  was  a  Cook  arrester,  a 
very  good  arrefiter.  and  as  good  as  any  In 
general  use  fn  extension  front  engines,  and 
In  perfect  order,  and  all  the  applianres  of 
the  engine  were  fci  good  repair  when  the 
engine  left  tlte  shops  of  the  company 
abfrat  the  last  of  March  preceding  the  fire, 
having- been  put  In  that  condition  then. 
That  the  dampers  were  closed,  and  the 
spark-arrester  was  In  proper  piislChm; 
and  that  it  would  not  be  possible  tomove 
a  sparic-arreeter  white  the  engine  was 
hot.  That  the  slide  or  door  of  the  spark- 
arrester,  which  slide  or  door  Is  about  8  or 
10  by  14  incbes  in  sine,  was  closed  at  the 
time  the  train  started  from,  as  it  was  on 
Its  arrival  that  morning  at,  Tavares,  and 
that  this  was  indicated  or  shown  by  the 
handle  to  the  rod  of  tiM  door  or  slide, 
which  handle  is  in  full  vie «r  of  the  engi- 
neer and  fireman,  was  almost  perpendic- 
ular downward,  and  had  a  pin  on  a  chain 
to  hold  ft  in  position,  which  pin  was  in  its 
bole  or  proper  place.  That  to  open  the 
door  the  hamTIe  bad  to  be  thrown  up,  the 
door  worfcing  ou  an  axis-.  That  the 
spark-arrester  was  examined  the  next  aft> 
emoon,  and  foatid  to  be  In  position,  and 
sound  condition,  there  being  no  holes  in 
the  netting,  and  did  not  look  as  if  It  bad 
been  tampered  with.  That  the  constmc- 
tiott  of  the  door  or  alfde  was  sueb  as  Co 
have  a  tendency  to  keep  It  closed,  tade- 
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pendent  of  the  pin  on  the  outside  for  that 
purpoHe.  That  the  handle  weighed  four 
pounds,  and  that  It  would  require  a  pret- 
ty good  Jerk  aometitues,  and  especially 
when,  the  engine  was  hot,  to  open  the 
Rllde.  That  he  does  not  see  how  there 
coold  be  any  movement  of  the  dodr,  even 
II  the  pin  should  be  out,  during  the  run- 
nlug  of  the  engine.  To  cause  It  to  oscl  1- 
late  would  take  a  pretty  good  Jerk  of  the 
engine.  That  it  might  do  so  If  the  engine 
ahuuld  leave  the  track,  but  not  otherwiue. 
That  part  of  the  netting  of  tlie  spark-ar- 
rester had  meshes  an  eighth  ut  an  Inch 
square,  and  the  other  part  was  of  smaller 
meshes.  The  engineer  states  that,  if  coal 
or  cinders  three-quarters  of  an  inch  long 
should  come  from  an  extension  front  en- 
giUH,  it  would  indicate  that  the  spark- 
arrester  was  in  bad  order,  and  that 
the  eiulssion  of  such  sparks  would  prob- 
ably occur  It  the  engine  was  working 
hard;  that,  if  the  spark-arrester  was 
dosed,  and  the  netting  in'  perfect  condi- 
tion, it  would  nut  have  been  possible  fur 
sparks  ol  the  size  ul  a  flnger-Dail— three- 
quarters  of  an  inch  lung— to  have  escaped 
from  Che  engine.  The  foreman  boller- 
mnker  says  that.  If  the  netting  was  In 
good  order,  etc.,  the  sparks  of  the  targe  size 
Indicated  could  not  have  passed  through 
the  netting.  TheconductorKayshedld  not 
notice  any  sparks  from  the  engine;  that 
be  was  standing  ia  the  dour  of  the  bag- 
gage-car, with  Maj.  St.Oalr-Abrams,]ouk- 
ing  towards  the  town 

It  Is  iQsiBted  by  defendant  that  the  bur- 
den of  proving  uegltgence,  which  burden 
Is  on  the  plaintiff,  Is  not  met  by  showing 
the  mere  fact  of  the  setting  out  of  fires  by 
sparks  emitted  from  the  defendant's  en- 
gine, but  that  he  must  go  further,  and 
prove  that  the  sparks  were  emitted  negli- 
gently, which  negligent  emissluD.  It  Is  ad- 
mitted, iiitiy  be  proved  by  cireuuistances 
of  a  character  to  raise  a  presamptlon  of 
n^ligence,  which  prenumptiou,  however, 
may  be  succrasfnlly  rebutted:  and  defend- 
ant iQ^ilstfl  that,  even  if  plalntlEf'H  testimo- 
ny Is  aufflcletit  to  raise  such  a  presump- 
tion of  negligence  bydefendant.lt  has  been 
succesBfully  rebutted  by  the  latter  in  prov- 
ing due  care  on  its  part  In  handling  the 
engine,  and  that  the  engine  was  fitted 
with  proper  appliances  for  arresting 
sparks,  and  that  they  were  In  proper  or- 
der and  condition. 

The  trial  judge  refused  the  plaintiff's  re- 
quest of  a  charge  containing  the  propusl- 
tiun  that,  II  the  jury  were  satisfied  from 
the  evidence  that  sparks  came  from  the 
locumutive  and  cautiei]  the  Are,  which, 
spreading,  destroyed  plaintiff's  property, 
the  burden  of  pruuf  rests  on  the  defendant 
to  show  that  he  was  not  negligent;  but, 
on  the  contrary,  he  Instructed  them  in 
accordance  with  the  view  requiring  the 
plaintiff  to  prove  that  the  fire  was  set 
out  by  the  defendant  n^llgently  or 
through  some  default  of  duty  or  proper 
care  on  its  oart.  Whart.  Neg.  §  870; 
Shear.  &  R.  Neg.  §§  67-60;  Pierce,  R.  H. 
437,  438;  1  Redf.  R.  R.  476;  2  Borer,  R.  R. 
7U6:  BaUway  Co.  v.  Gelger,  21  Fla.  669; 
Jennings  v.  Batlroad  Co..  1)3  Pa.  St.  337; 
Frankfurd  &  B.  T.Co.  v.  Philadelphia  &  T. 
B.  Co.,  61  Pa.  8t.  346.  That  negligence  may 


be  proved  circumstantially  therecan  beno 
doubt,  either  in  reason  or  upon  authority. 
Railroad  Co.  v.  Bales.  IS  Kan.  252;  Ball- 
rnad  Co.  v.  Schults.  98  Pa.  St.  344.  The 
fact  that  no  Instrument  has  yet  been  fouod 
which  entirely  prevents  the  escape  erf 
sparKB  from  locomotives,  seems,  when 
coupled  with  the  fact  that  the  ase  of  these 
engines  la  both  lawful  and  eminently  use- 
ful, a  Bonnd  reason  for  the  view  that  tb^ 
mere  eralsslan  of  sparks,  or  the  simple 
setting  out  of  fires  thereby.  Is  not  perse 
evidence  of  negligence,  and  will  not  throw 
upon  the  defendant  the  burden  of  remov- 
ing such  presomptloa;  hot  when  tliecir- 
cumstances  of  toe  eralsslon  are  anch  as- 
common  experience  or  the  known  efficien- 
cy of  approved  spark-arresters  in  general 
use  tells  us  would  not  exist  If  such  instru- 
ments are  properly  used,  such  circum- 
Rtanees,  of  Ihemselves.  suggest  neglfgence. 
Shear.  &  B.  Neg.  H  69,  6U:  Whart.  Neg.  S 
871;  Wuod,  By,  taw.  1348,  1849:  (jarrett 
V.  Railroad  Co.,  80  Iowa,  121;  Bailroad 
Co.  V,  Scbulti,  supra.  Where  the  sparks 
are  unusual  In  size,  or  both  of  unusual 
size  and  In  unusual  quantity,  the  Inference- 
of  negligence  arises.  Jackson  v.  Rail- 
road Co.,  31  Iowa,  176.  In  Hull  v.  Rail- 
road Co.,  14  Cal.  888,  the  fact  that  fire  was 
commnnlcated  to  plaJntltf's  grain  from 
defendant's  engine,  with  proof  that  this 
result  was  not  probablefrom  the  ordinary 
working  of  the  engine,  was  held  Hufficient 
prhiiH  facie  proof  of  negligence  to  carry 
the  case  to  the  Jury.  Henry  v.  Railroad 
Co.,  50  Cal.  176:  Ellis  v.  Railroad  Co.,  2 
Ired.  140:  Herring  v.  Railroad  Co.,  10  Iml. 
402.  In  Huyett  v.  Railroad  Co.,  23  Pa.  St. 
373,  It  was  shown  that  the  weather  was 
very  dry  end  windy,  the  wind  blowing 
strong  across  the  mad  towards  platntlH's 
house,  which  was  77  feet  from  tberallroad 
track.  Sparks  were  seen  flying  from  the 
engine  to  the  distance  of  more  than  50- 
yards,  and  farms  and  fields  were  set  on 
fire  about  the  same  time,  and  at  consider- 
able distance  from  the  rt>ad ;  the  defend- 
ant's evidence  showing  that  the  engines 
were  In  good  order,  and  all  provided  with 
good  spark  catchers;  that  they  flew  most 
when  the  door  was  open,  and  the  flre 
stirred, and  considerably  in  firing  up.  The 
lower  court  directed  a  verdict  for  defend- 
ant, but  It  was  revemcd  onappeal,  where  it 
was  held  that  the  qoestlun  of  driendant's 
negligence  was  one  for  the  Jury  to  decide. 
Gagg  v.Yetter,  41  Ind.  228;  Railroad  Co. 
V.  Hope.  80  Pa.  St.  873. 

The  testimony  in  behalf  of  the  plaintiff 
shows  an  extraordinary  escape  of  sparks, 
both  in  quantity  and  size.  The  wUnrasw 
who  testify  to  this  are  numerous:  and 
the  terms  In  which  they  describe  them  can- 
not fall  to  impress  any  one,  If  the  facta 
were  as  represented  by  them,  that  the 
emission  of  sparks  was  in  all  respects  far 
in  excess  of  anything  likely  to  occur  In  the 
ordinary  operation  of  a  locomotive  duly 
supplied  with  modern  appliances  ap- 
proved by  the  test  of  use,  and  properly 
managed  by  competent  operatlvea.  This 
testimony  was  of  Itself,  to  say  no  more 
now,  aufflclent  to  raise  a  presumption  of 
negligence  upon  the  part  of  the  defendant, 
and  throw  the  burden  of  proof  ot  care'  dp- 
on  it.  The  railroad  company  does  not 
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present  any  affirmatlre  testimony  that 
sparkB  were  not  emitted  as  anserted  by 
the  wltDeeaes  of  plaintiff,  bat  Its  main  re- 
liance on  this  point  Is  on  the  evidence 
that  the  enf^ne  was  In  good  condition, 
supplied  with  proper  appliances,  and 
properly  manHged.  In  considering  this 
point,  we  shall  assume  that  the  testimony 
of  defendant's  witnesses  Is  to  the  effect 
that  the  engine  was  perfect  In  all  its  parts 
and  appliances,  and  its  management  uiie< 
qualed ;  yet,  after  doing  this,  the  law  gov- 
eming  the  ease  will  nut  permit  ns  to  dis- 
turb the  finding  ol  the  Jury  in  BO  far  as  It 
Impntt'B  negligence  to  the  defendant. 

in  Brushberg  v.  Railroad  Co.,  W  Wis. 
106,  12  N.  W.Rep.416,  the  Issue  was  wheth- 
er the  Are  which  d*-Btro.ved  plaintiff's  barn 
was  caused  by  the  negligence  of  the  rail- 
way company.  The  defendant's  evidence 
was  thac  the  engine  was  perfect  In  all  re- 
spects, and  snppUed  with  all  snltable  ap- 
pliances for  preventing  the  escape  of 
sparks,  and  run  in  a  careful  manner,  and 
that  the  spark-arrester  and  fire-box  were 
both  closed,  so  that  no  dangerous  sparks 
or  Ore  conld  escape;  and  the  testimony  of 
the  plaintiff  was  not  only  that  the  barn 
was  found  on  Are  after  the  engine  passed, 
but  that  when  passing  it  the  engine  was 
emitting  sparks  In  great  nambera,  an<l 
coals  an  Inch  or  more  long:  that  some  of 
tlitrfie  struck  the  barn  and  some  went  un- 
der it;  that  coals  of  a  similar  size  were 
seen  Immediately  after  on  the  track  and 
beside  the  track  in  the  immediate  vicinity 
of  the  barn,  and  that  several  stumps,  a 
short  distance  from  thelittm,and  near  the 
track,  were  also  found  on  fire  soon  after; 
and  the  officers  of  the  company  testlfled 
that,  if  t.ie  engine  had  been  properly  run 
and  cared  for,  no  coals  of  the  size  de- 
scribed could  have  escaped.  The  Jury 
found  for  the  plaintiff,  and  the  Judgment 
was  affirmed  on  an  appeal  taken  by  the 
railroad  company.  Alluding  to  the  testi- 
mony lu  behalf  of  the  plaintiff  as  to  the 
larare  ccmls  and  cinders,  and  their  being 
carried  by  the  wind  to  and  under  the 
barn,  and  that  the  bam  was  ou  fire  a  few 
minutes  after  the  train  had  passed,  it  is 
said  In  theoplnlon  that  therecertalnly  was 
evidence  to  go  to  the  iary,  not  only  as  to 
whether  the  Are  was  communicated  to  the 
barn,  but  also  whether  the  engine  was 
properly  manaffed  and  run  at  the  time, 
though  it  be  admitted  that  the  evidence 
on  the  part  of  the  company  was  conclu- 
sive that  the  engine  was  propt-rly  con- 
stracted  and  furnished  with  the  most  ap- 
proved appliances  for  preventing  the  es- 
cape of  sparks,  coals,  and  cinders;  that,  If 
the  engine  was  properly  constmeted  and 
bundled,  It  would  not  and  could  not  have 
emitted  coare  and  cinders  of  the  slse  Indi- 
cated, and  therefore  It  became  a  question 
of  vernclty  between  plaintiff's  witnesses 
and  those  of  defendant,  and  this  question 
WAS  one  which  bad  to  be  determined  by 
the  Jury,  and  wblch  the  court  could  not 
d<>termine.  Referring  to  tbecases  of  Hpauld- 
ing  Railway  Co.,  88  Wis.  682.  and  Read 
V.  Morse.  84  Wis.  81S,  (the  former  of  which 
IB  relied  on  by  the  appellant  before  ns,)  It 
Is  further  said:  "Had  the  plaintiff's 
proofs  gone  no  further  than  to  show  that 
■purks  escaped  from  the  engine  and  were 


carried  by  the  wind  as  indicated,  without 
showing  the  escape  of  coals  and  cinders 
of  an  unusual  size,  the  proof  offered  by 
the  defendant  might  have  been  sufficient 
to  rebot  the  presumption  of  negligence 
on  the  part  of  the  employes  arising  from 
the  fact  that  such  sparks  ignited  the 
bam,  and  put  the  case  within  the  rulings 
of  the  two  cases  referred  to."  In  Rail- 
road Co.  V.  Btiles,  16  Kan.  252,  the  defend- 
ant's proof  was  that  the  engine  was  of 
the  first  class,  in  good  order  and  condi. 
tton.  and  operated  by  a  careful  and  skill- 
fnl  engiueer.  to  the  best  of  bis  knowledge 
and  ability;  and  the  plaintiff  proved  that 
the  same  engine,  on  the  day  of  the  al- 
leged Qre,  caused  a  large  number  of  fires, 
—a  dozen  or  more, — but  that  other  en- 
gines operated  over  the  same  track  on  the 
same  day  and  before  and  since  did  not 
produce  any  such  results.  "Now,"  says 
the  opinion,  '*lt  would  seem  to  us  that 
such  evidence  would  lead  Irresistibly  to 
the  conclusion  that  there  was  negligence 
somewhere.  Of  course  It  wonld  not  lo- 
cate the  negligence,  or  show  whether  the 
fault  was  with  the  engine  or  the  engi- 
neer. •  •  •  Now,  when  the  jury  found, 
that  the  engine  was  good  and  In  proper 
condition,  then  tbey  had  to  weigh  the 
foregoing  circumstantial  evidence  wltit- 
the  direct  testimony  of  the  engineer,  wbo- 
testified  that  he  managed  the  engine  skill- 
fully and  carefully.  If  they  believed  from 
all  the  circumstances  of  the  case  that  the 
testimony  of  tne  engineer  was  wholly  un- 
worthy of  belief,  they  bad  the  undoubted 
right  to  so  find,  and  entirely  disregard  It,, 
and  to  say  that  the  circumstantial  evi- 
dence of  the  plaintiff  tending  to  prove  neg- 
ligence immeuBurably  outweighed  the  di- 
rect and  positive  testimony  of  the  defend- 
ant declaring  there  was  no  negligence. 
The  court  could  not  weigh  the  evidence.*^ 
In  Railroad  Co.  v.  Schaltt,  93  Pa.  St.  341. 
there  was  testimony  that  the  engine  was 
furnished  with  an  approved  spark-arrest 
er,  and  was  examined  on  the  day  of  the 
fire,  when  it  was  found  to  be  In  good  con- 
dition, and  that  It  so  continued  for 
mon ths  afterwards.  "  Un lortu nu tely  for 
the  defendant,"  siys  the  court, the  plain- 
tiff furnishes  abundant  proof  that  the  en- 
gine In  question  either  was  not  furnished 
with  the  necessary  spark-arresting  ap- 
pliances, or.  If  so,  they  had  been  tam- 
tiered  with  by  the  persons  in  charge  of  the 
same.  On  any  other  theory  it  Is  unac- 
countable that  this  locomotive  alone,  of 
all  run  on  the  road,  should  have  fired  the 
country  through  which  it  passe<1  almost 
daily  for  the  period  uf  two  weeks,  and 
that  It  should  have  become  so  notorioua 
in  this  respect  that,  as  one  of  the  witness- 
es says,  'We  watched  for  that  train  every 
day,  so  that  we  might  be  ready  to  put  out 
fires.'  Moreover,  two  of  plaintiff's  wit- 
nesses say  that  this  engine  threw  out 
sparks  as  large  as  a  hickory  nut;  and 
there  Is  the  farther  significant  testimony 
that  shortly  atter  the  Scbultz  fire  thl» 
locomotive  ceased  to  be  dangerous ;  or,  as 
one  of  the  witnesses  said, 'After  this  we 
had  a  rest.'"  See,  also.  Railroad  Co.  v. 
Gllham,  89  111.  4f&;  Webb  v.  Railroad  Co., 
49  N.  Y.  42V;  Railroad  Co.  r.  Hendrlckson,. 
80  Pa.  St.  18il;  RaUroad  Co.  v.  McClelland^ 
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43  711.  S55;  Hnyell  t.  BaHroad  Co.,  28  Pa. 
St.  873. 

The  apitllcatlon  of  these  authorities  to 
the  testimony  of  the  case  before  us  1b  pat- 
ent. An  Inspection  of  the  piece  of  the  net- 
tloff  In  evidence,  with  meshes  one  elKhth 
of  an  Inch  square,  Is,  to  say  nothing  of 
the  tentlmony  of  the  en^Ineerand  foreman 
boiler-maker,  enough  to  satisfy  any  one 
that  the  larf^er  coals  could  not  have 
passed  through  the  arrester  if  the  door 
had  been  kept  closed,  or  the  arrester  In 
proper  condition.  This  Impusslbllity  ren- 
dered the  testimony  of  the  plaintiff's  wit- 
nesses and  that  in  behalf  of  the  defendant 
on  the  subject  of  the  euKlne's  having  a 
spark-arrester,  or,  admitting  that  It  had 
one,  ut  its  propermenagement,  and  hvnce, 
on  *be  Issue  of  negligence  rel  non,  abso- 
lutely Irreconcilable;  and  It  uindeaqnes- 
tonof  credibility  of  wltnessen,  the  decision 
of  which  the  law  remitted  to  the  Jury, 
who  have  seltied  it  In  favor  of  the  plain- 
tllT;  and,  nnder  tba  Jurisprudence  govern- 
ing us,  this  court  cannot  Interfere,  what- 
ever may  be  Its  view  aa  to  the  correctness 
of  tbelr  Judgment.  There  Is  nothing  In 
any  cnsfl  cited  by  the  appellant  that  Is 
Inconsistent  with  these  connluslons. 

It  is  uneed,  under  this  head,  that  cer- 
tain charses  given  to  the  Jury  were  errone- 
tiUri.  These  are  the  8d,  14th,  19th.  20th, 
22d,and  2Sd.  The  ubjcclion  urged  againat 
the  20th  charge  Is,  It  afflrms  that  the  de- 
fendants were  required  to  exeit:lse  the 
"utmost  care,"  under  the  circumstances 
Indicated  In  the  charge.  The  authorities 
relied  upon  In  support  of  the  objection 
are;  Whart.  Neg.  §  8B9;  Krankford  &  B.T. 
Co.  V.  Philadelphia  &  T.  H.  Co,.  M  Pa. 
St.  845 ;  Railroad  Co.  v.  Anderson.  2U  Mich. 
2M;  Railroad  Co.  v.  Butts,  7  Kan.  308. 
The  first  of  these  autborltles,  as  far  as 
applicable,  calls  for  "^the  dlllsence  good 
specialists  In  this  department  are  accus- 
tomed to  exercise."  aud  fur  the  exercise  of 
"every  precHutlon  *  *  •  to  prevent  in- 
jury." In  the  Pennsylvania  case  tiie  plain- 
tiff's bridge  had  been  constructed  long  be- 
fore the  railroad,  and  was  destroyed  by 
Are  set  out  by  the  locomotive  of  a  passing 
train.  The  track  was  about  160  feet  from 
one  end  of  the  bridge  and  300  feet  from  the 
other;  and  the  nearest  depot  stood  at>out 
400  yards  from  the  bridge.  The  plaintiff's 
contention  was,  in  so  far  as  the  case  need 
be  noticed  now,  that  the  station  should 
not  have  been  placed  so  near  the  bridge, 
and  that  the  bridge  should  not  have  been 
passed  by  the  locomotive  under  steam.  It 
WHS  shown  by  the  testimony  that  an  en- 
gine under  ordinary  headway  would  run 
600  feet  with  the  steam  shut  off,  but  that 
stopping  at  the  station  required  that 
steam  he  put  on  to  run  over  defendant's 
bridge  over  the  same  creek  that  ptalntltTs 
bridge  spanned.  There  was  no  evidence 
as  to  any  annsual  emission  of  sparks,  ei- 
ther in  quantity  or  size.  The  doctrine  of 
the  case  announced,  as  abundantly  sup- 
ported by  authorities  adduced  on  both 
e1d<*8,  is  that,  there  being  in  the  charter 
of  the  company  no  prencrlbed  limit  of  ap- 
pi-oHch  towards  bulldlnjca  aud  bridges.  It 
could  locate  its  road  and  station  on  such 
rootcand  at  such  points  as  in  the  judg- 
ment of  the  directors  would  be  beneficial 


to  the  Interest  of  the  corporation  and  the 
public:  that.  In  the  absence  of  proof  ut  a 
spe'jlal  motive  to  do  injury,  we  must  pre- 
sume that  the  location  was  made  for 
proper  ends,  and  not  to  do  Injury;  that 
the  proximity  of  the  station  and  of  the 
line  of  the  road  to  the  plaintiff's  bridge 
could  not.  In  Itself, be  considered  a  ground 
of  legal  UaMllty,  but  an  element  only  In 
ascertaining  the  degree  of  reasonable  care 
to  be  used  under  the  circumstances;  that 
the  law.  In  conferring  the  right  to  use  an 
element  of  danger,  protects  the  person  us- 
ing it,  except  for  an  abuse  of  his  prlvili^e, 
and  that  In  proportion  to  the  danger  to 
others  will  arise  the  degree  of  care  and 
caution  to  be  used  In  exercising  the  privi- 
lege; that  great  danger  deniunds  higher 
vlftllancu  and  more  efficient  means  to  se- 
cure safety ;  where  the  peril  Is  small,  less 
win  sutflce;   that  It  is  undoubtedly  the 
duty  of  a  railroad  company  using  such 
dani^eruus  iiiachines,  fired  by  Intense  beat, 
and  running  In  close  proximity  to  unr 
houses  and  valuable  buildings,  to  use  the 
utmost  vigilance  and  foresight  to  avoid 
Injury;  that  It  Is  the  duty  of  those  using 
these  htiEHrdous  agencies  to  control  them 
carefully,  and  adopt  every  known  sale- 
guard,  and  to  aval]  themselves  from  time 
to  time  of  every  approved  invention  to 
lessen  their  danger  to  others;  that  ques- 
tions of  skill,  vigilance,  care,  and  proper 
management  In  any  business  are  neces- 
sarily questions  of  fact,  depending  upon 
the  circumstances  of  each  case,  and  are  to 
be  referred  to  a  jury;  what  Is  care  In  <me 
case  may  be  negligence  In  another,  where 
the  dnnger  is  greater  and  more  care  Is 
required;  that,  as  the  degree  of  euro  has 
no  legal  standard,  but  Is  measured  by  the 
tacts  that  arise.  It  Is  reasonable  that  such 
care  must  be  required  as  it  Is  shown  is 
ordinarily  sufficient,  under  similar  circum- 
stances, to  avoid  the  danger,  and  secure 
the  safety  needed ;  aud.  therefore,  that  or- 
dinary care  Is  the  only  nile  that  can  be 
st'ited  by  a  court;  and  that  which  Is  ordi- 
nary care  In  the  case  of  extraordinary 
danger  would  be  extraordinary  care  in  a 
case  of  ordinary  danger;  and  that  which 
would  be  ordinary  care  in  a  case  ol  ordi- 
nary danger  would  be  leas  than  ordinary 
care  In  a  case  of  extraordinary  danger. 
Holding  these  views,  the  court  said  It 
could  not  controvert  the  proposition  of 
the  turnpike  company  that  it  Is  the  duty 
of  railroad  companies  to  adopt  the  beat 
precautions  against  danger  In  use;  and  it 
Is  not  sufficient  tor  them  to  exercise  what, 
under  circumstances  of  less  risk,  would  be 
ordinary  care.  It  was  held,  however. that 
the  trial  Judge  had  not  violated  these 
principles  In  his  clinrges.   The  conclusloo 
of  the  court  upon  the  point  was  that  to 
hold  It  Improper  to  stop  at  the  station, 
and  that  steam  must  be  shot  oD  In  pass- 
ing by  the  bridge,  w^ould  be  to  abridge  the 
proper  and  ordinary  use  of  the  road; 
that  the  Injury  in  the  case  did  not  arise 
from  any  special  act  of  negligence,  but 
from  a  customary  aud  lawful  use  of  the 
road:  that  such  use  would,  however,  not 
Justify  stopping  to  blow  off  steam  through 
the  mud-valves  at  a  common  crossing, 
where  many  horses  pass,  or  are  frightened 
by  the  noise,  or  stopping  In  a  high  wind 
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opposite  a  new  boose  la  tbe  process  of 
iHiildiDg.  wherf!  the  burnlnjE  cinders  and 
Hparks  are  carried  through  tbe  open  door 
l>y  the  wind;  that  negli^nce  bas  been  de- 
fined to  be  the  abseace  of  care  according 
tu  the  cirenmstances,  but  that  it  had  never 
been  held  that  steam  must  be  shut  ott  In 
pas^ng  even  In  close  proximity  to  dwpll- 
iDfES,  though  many  miles  of  railroad  run 
within  a  tew  feet  of  valuable  bouses,  mills, 
and  manufaetorieat  and*  Indieed,  tbroogh 
towns  and  cities. 

The  Michigan  case  Is  one  In  which  thA 
ploIntlft'R  building  was  destroyed  by  firs 
communicated  by  sparks  flying  from  de- 
fendant's engine.  Tbe  lower  court,  says 
theoplnion  "charged  titejury  that  regard 
uidhC  t>e  had  to  the  actual  stateoftblngsat 
the  time,  tbeforceand  direction  of  tbe  wind, 
dryness  of  the  weather,  and  proximity  of 
the  building  to  the  railroad ;  and  that  what 
might  be  ordinary  care  on  a  still  and  wet 
day  might  not  t>e  on  a  wludy  and  dry  one, 
and  when  near  combuatiNe  matter;  the 
question  still  being  what  care  a  prudent 
man  would  exercise  in  precisely  similar 
circumHtances."  There  had  been  fall  testi- 
mony upon  tbe  character  of  the  engines 
and  Btacks,  and  the  use  of  tbe  proper 
means  to  rraderthemas  secure  as  possible 
from  doing  mischief  by  the  dUcharge  of 
sparks,  and  this  charge  was  Independent 
of  any  question  as  to  the  quality  and 
character  of  tbe  equipments  as  suitable  to 
be  used.  This  rule  was  held  to  be  lucor- 
rect,  the  supreme  court  saying  t bat  rail- 
road trains  cannot  deviate  from  their 
track,  and  muHt  make  schedule  time,  not 
only  for  purposes  of  biubieas,  bat  for  con- 
sideration for  human  life;  and  that  those 
who  establisb  themselves  in  tbe  neighbor- 
hood ol  railroads  must  know  that  trains 
are  expected  to  ran  with  regularity,  and. 
if  there  are  special  risks,  arising  from  no 
want  of  care  in  tbe  proper  equipment  and 
management  of  engines  and  trains,  those 
riaks  are  not  cbargeaiile  to  the  railroad, 
but  are  Incidental  to  the  sitnation,  and 
tbe  extra  care  they  demand  devolves  upon 
the  other  party,  and  the  consequence  of 
his  not  exercising  it  must  foil  upon  bim, 
because  &be  railroad  is  not  in  fault.  The 
Kansasdecision  merely  decides  tbflt,  where 
tbe  ere  escapes  owing  to  high  winds,  and 
no  negligence  or  want  of  care  upon  the 

Eart  of  tbe  railroad  company,  tbe  latter 
1  not  responsible. 

There  is  nothing  in  any  of  these  author- 
ities that  requires  us  to  hold  the  use  of  the 
word  "utmost"  to  be  fatal  to  tbe  charge. 
The  Pennsylvania  court  uses  tbe  same  ex- 
pression asserted  here  as  being  objectiona- 
ble in  tlie  charge.  Nothing  need  besald  of 
tbe  section  In  Wharton's  work,  nor  of  tbe 
Kansas  case;  and  we  think  that  themean- 
ing  of  the  Michigan  decision  is  the  same 
autbat  In  Kansas,  which  Is  that,  where 
tbere  is  no  ne»?IIgence  upon  the  part  of  the 
railroad.  It  Is  nut  liable  for  danioges  at- 
tributable solely  to  tbe  wind,— damoge 
which  the  exeraise  of  proper  rare  was  una- 
ble to  avoid.  In  neltber  of  them  was  the 
locuH  ol  the  injury  Id  a  village  or  town. 

In  Fero  t.  Kailroad  Co.,  22  N.  T.  209,  the 
charge  was  that  less  care  Is  required  of 
railroad  companies  wblle  running  tbelr 
trains  In  tbe  country,  where  tbere  Is  no 
v.9so.no.l8— 43 


property  near  tbelr  track,  exposed  to  fire, 
than  In  a  village,  where  wooden  buildlugs 
are  situated  so  near  their  road  as  to  be 
exposed  to  fire  from  the  locomotive,  and 
at  a  time  when  the  wind  Is  blowing  in  a 
direction  from  the  ^igine  towards  the 
buUdlnga;  and  that,  under  such  circnm- 
stonces,  they  are  bound  to  use  the  utmost 
care;  and  If.  from  the  want  of  such  care, 
fire  is  cororauulcated  to  such  buildings, 
and  they  are  consumed,  the  conipauy  will 
be  liable,  in  tbe  absence  of  contributory 
negligence  upon  tbe  part  of  the  owners; 
and  tbe  ruling  was  affirmed  by  the  court 
of  appealH.  Itobservingthata  much  hl^hur 
degree  of  care,  both  In  respect  to  the  rate 
of  speed,  and  the  watcbfulneRS  to  prevent 
casualties,  should  manifestly  be  required 
when  trains  are  passing  through  or  re- 
maining stationary  In  the  streets  of  a  city 
or  densely  populated  village;  and  that  It 
was  not  stretching  tbe  rule  unduly  to  say 
that  ondersuch  circumstances  the  railroad 
company  Is  bound  to  use  tbe  utmost  cure 
to  guard  against  the  darauRes  which  oii- 
vlously  attend  such  a  condition.  "Tlie 
substance  of  the  charge,  without  crititrls- 
Ing  its  terms  with  too  great  nicety.  Is  tliat 
tbe  care  must  be  proportioned  to  the  dan- 
ger of  accidents,  and  that,  where  tbere  is 
great  danger,  there  must  be  a  correspond- 
ing degree  of  care."  See,  also,  Longa- 
baugh  V.  Ballroad,  9  Nev.  270,  290,  and 
Railroad  Co.  t.  Richardson,  81  D.  S.  454, 
469,  470. 

In  view  of  the  New  York  and  Pennsyl- 
vania cases,  we  do  not  say  and  do  not 
think  tbere  was  error  In  the  use  of  the 
word^utmoBfin  tbe  twentieth  charge; 
and  there  Is  nothing  In  the  authorities  cit- 
ed by  appellant,  or  in  any  falling  under 
ournotice,  that  is  Inconsistent  with  this 
cunclusEon.  Moreover,  thifl  charge  dis- 
tinctly afflrms  that  the  dfcree  of  care  re- 
quired is  to  be  proportioned  to  the  danger 
to  be  apprehended  of  Inflicting  Injury  to 
the  person  or  property  of  otht^rs,  by 
which  we  □ndera^'and  the  Judge  annuunced 
the  same  doctrine  as  Is  announced  In  the 
opinions  In  the  two  cases  referred  to. 
which,  in  other  words.  Is  that  the  degree 
of  care  is  to  be  measured  by  or  according 
to  tbe  facts  that  arise,  or  in  proportion 
to  the  danger,  and  with  which  rule  the 
use  of  the  word  "utmost,"  as  deflnlug  the 
care  required  in  a  case  where  circumstan- 
ces are  like  those  existing  in  the  one  at 
bar,  is  not  Inconsistent.  We  fall  now  to 
conceive  a  case  likely  to  occur  In  the  nat- 
ural course  of  things  that  would  call  for  a 
higher  degree  of  care  against  damage  by 
fli*e  than  tbe  circumstances  of  the  one  be- 
fore us  called  for. 

In  one  of  these  charges  It  Is  said  that 
the  engine  must  have  tbe  "most  approved 
appliaucra"  to  prevent  the  escape 
sparks ;  and  another,  that  a  railroad  com- 
pany should  provide  engines  with  "mod- 
ern appliances."  In  another,  the  twenty- 
third,  tbe  view  announced  Is  that  the  engine 
must  have  been  supplied  with  "a  spark- 
arrester  of  the  best  mecbanlcal  invention 
and  construction  in  general  use  at  the 
time."  These  charges  were  all  given  at 
the  request  of  the  plaintiff.  Instructions 
given  at  tbe  request  ol  the  defendant  are. 
in  so  for  as  they  relate  to  tbe  character  of 
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the  appIlBDces.aa  followa:  "That  Itla  not 
neKllKeoce  torunao  enKlne  wblnb  emits 
sparka,  provided  the  company  use  machin- 
ery equipped  with  such  ttparb-arreaters 
and  mechanical  contrivances  as  are  the 
best  generally  known  and  in  uee  in  the 
country  Tor  the  prevention  of  the  escape 
ofeparkB,  and  that  are  approved  by  ex- 
perienced railroad  operators."  That  the 
company  is  only  required  "to  avail  Itself 
of  the  best  mechanical  contrivances  which 
had  been  tested  and  put  In  geneitU  use  at 
the  time  of  the  fire  for  preventing  the 
bnrnluK  of  the  property  of  others,  but  it  ta 
not  required  to  ase  every  posHible  contriv- 
ant^e,  although  patented,  and  recommend- 
ed in  scientific  "dlsciifBionB;"  and  that  the 
eueine  shall  be  supplied  "  with  a  spark- 
arrester  of  the  best  mecbaDical  invention 
and  construction  In  general  ase  at  the 
time,"  or,  aa  In  still  another,  or  fourth, 
charge  on  the  subject,  one  "of  the  most 
approved  style  in  general  nse." 

The  language  of  thetwenty-tblrdrharge 
is  excepted  to  as  too  stringent.  01  the  six 
aathorl ties  cited  by  coansel  for  appellant 
on  this  point,  we  have  access  to  Wbart. 
Neg.  §  872 ;  Frankford  &  B.  T.  Co.  v.  PbUa- 
delphia & T.  R.  Co.. 54  Pa.  St.  345 ;  Stein  wcg 
V.  Hallway  Co., 43  N.Y.123:  .letferis  v. Rail- 
road Co.,  8  Houst.  447.  These  authori- 
ties, taking  them  In  their  order,  bold,  the 
flrat,  that  a  company  cannot  be  required 
to  use  the  "most  perfect  possible  contriv- 
ances to  prevent  the  escape  of  sparks." 
end,  nntll  the  contrivance  "has been  ac- 
cepted In  generaJ  ase,  a  company  cannot 
be  charged  with  negligence  In  not  adopt- 
ing It:"  the  second,  that  it  is  the  duty  of 
the  company  "to  avail  themselves  from 
time  to  time  of  every  approved  invention 
to  lessen"  the  danger;  the  third,  that  it 
should  use  any  improvements  known  to 
practical  men,  and  which  has  actually 
been  pat  Into  practical  use,  bat  a  failure 
to  take  every  possible  precaution  wblcb 
the  highest  scientific  skill  might  suggest, 
or  to  adopt  an  untried  machine  or  mode 
of  construction.  Is  not,  olitselt.negllgence; 
and  the  fourth,  that  engines  should  be 
supplied  "  with  such  spark -catchers  as  were 
thf^n  in  general  use." 

Thecbargeexcepted  to,  considered  alone, 
or  In  connection  with  the  othera.  does  not 
violate  these  aathoritles.  The  several  In- 
structlf>ns  set  forth  the  law  correctly  and 
In  accordance  with  the  carrent  of  au- 
thority. 

III.  The  defense  of  contributory  negli- 
gence Is  asserted  In  the  flftb  plea,  and  It  is 
attempted  to  maintain  It  by  evidence 
which  tends  to  show  that  there  was  an 
accumulation  of  trash  in  the  streets  and 
under  the  sidewalk  where  the  fire  was  set 
out,  and  under  the  store  or  building  of 
Lester,  to  which  it  cooimunicated,  and 
from  which  it  spread  to  other  buildings, 
including  those  uf  the  plaintiff.  There  is 
nothing  in  the  record  that  connects  the 
plalntin  in  ownership  or  control  of  the 
Btteet  or  sidewalk  where  the  flr&  was  set 
out,  or  of  the  Lester  premises,  or  In  re- 
sponsibility of  any  kind  for  their  condi- 
tion; yet  It  is  contended  that,  as  the 
owner  or  keeper  of  the  Lester  premises, 
and  the  authorities  of  the  town  uf  Ta- 
vara,  vure  negligent,  and  thereby  tbay 
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contributed  to  whatever  tnjaiy  they  re- 
spectively may  have  aastalned,  and  could 
not  recover  damages  of  the  defeudaut,  the 
plaintiff  cannot  be  In  a  better  position 
than  they  would  be.  Assuming,  for  ar- 
gument's sake,  that  Lester  and  the  town 
authorities  were  culpably  negligent,  and 
that  such  negligence  was  contrlbntory  to 
any  injury  they  may  have  sustained  hy 
the  fire,  that  neither  of  them  could  recover 
for  It,  and  that  but  for  their  n^lfgence 
the  flre  woold  not  have  commonlcated  to 
plalntlU's  property,  there  Is  yet  no  benefit 
to  be  found  for  the  defendant  In  such  au 
assumption.  Lester  ami  the  town  nn- 
thorities  are  entire  strangers  to  the  plain- 
tiff: nud  the  fault  of  a  mere  stranger, 
however  much  It  may  contribute  to  tlie 
Injary,  la  no  defense  for  one  whose  negli- 
gence is  the  proximate  cnase  of  the  Injury. 
The  fact  that  both  the  defendant  and  the 
stranger  may  be  liable  to  the  plaintiff  Is 
not  a  defeuse  for  either.  Oooley,  Torts, 
684;  Shear.  &  R.  Neg.  §§61.65,  66;  Small  v. 
Railroad  Vo.,  55  Iowa,  582,  8  N.  W.  Rep. 
437;  Railroad  Co.  v.  Muhoney,  57  Pa.  St. 
187;  Eaton  v.  Railroad  Co..  11  Allen,  500; 
Lane  v.  Atlantic  Works.  107  Mass.  104; 
Martin  V.  Iron-Works,  81  Minn.  407,  IS  N. 
W.  Rep.  109;  Hunt  v.  Railroad  Co.,  14  Mo. 
App.  160;  Atkinson  V.  Transportation  Co., 
60  Wis.  141,  :n  N.  W.  Rep.  764;  Paulmier  v. 
Railroad  Co..  34  N.J.  Law,  151:  Lake  v. 
Milllken,  62  Me.  240;  Kullivan  v.  Railroad 
Co.,  30  Pa.  St.  234:  Sheridan  v.  Rallruad 
Co.,  86  N.  Y.  80;  Webster  v.  Railroad  Co., 
88  N.  T.  260;  Insurance  Go.  v.  Austin,  69 
N.  Y.  470. 

The  charges  of  the  Judge  to  the  Jury  on 
this  point  are  complained  of  as  excluding 
entirely  from  the  latter  the  cnnslderatioa 
of  the  evidence  showing  the  condition  nf 
the  streets  and  sidewalk;  that  it  was  a 
question  tor  the  Jury  to  say  whetlier  this 
condition  uf  the  streets  constituterl  con- 
tributory negligence;  bat  the  court  deter- 
mined  this  question  Itself,  bydecldlngthat 
no  act  or  omission  of  that  kind  consti- 
tuted contributory  npgilgence.  The 
charges  on  this  particular  puint,  to  which 
appellant  has  objected,  are  the  sixth, 
given  at^ plaintiff's request.and  thefourth, 
given  by  the  Judge  of  his  own  motion. 

Theae  chargeaareas  follows:  "(6)  That 
tbe  plaintiff  is  not  chai^d  with  the  duty 
of  kpeplng  the  streets  or  the  sidewalks  of 
tbe  town  In  good  condition  or  free  from 
trash ;  that  the  fact  that  there  was  trash 
In  the  streets  or  under  the  sidewalks,  or 
that  the  sidewalks  were  made  of  Infiam- 
mable  material,  does  not  constitute  con- 
tributory negligence,  so  as  to  prevent 
plaintiff  from  recovering;  that  contribu- 
tory negligence  to  prevent  recovery  must 
be  some  omission  of  duty  which  the  plain- 
tiff was  compelled  to  perform,  or  some  act 
by  him  concurring  in  the  destruction  of 
his  property;  that  the  owner  of  property 
Is  not  compelled  to  keep  his  property  in 
such  a  condition  as  to  guard  against  tbe 
negligence  of  a  railroad  company." 

"(4)  Tbe  contributory  negligence  of  tbe 
plaintiff,  in  order  to  defeat  a  recovery, 
must  be  such  as  contributed  as  a  proxi- 
mate cause  to  the  occurrence  from  which 
tlie  damage  arose;  and  It  must  be  the 
negligence  uf  tbe  plaintiff,  his  agents, «err> 
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ants,  or  employee,  and  not  that  of  third 
persons;  and  tbe  buvdeo  is  on  the  defend- 
aut  tu  prove  It,  anleas  dificloi;ed  hy  plaln- 
till'B  testimony. " 

"(15)  That  to  charse  tbe  plaintiff  with 
contributory  negligence  defendant  maiit 
show  by  affirmative  testimony  that  the 
plalntltT  did  something,  or  failed  to  do 
BODietfalng,  which  it  was  the  duty  of  the 
plaintiff  to  do  or  not  to  do,  that  concur- 
red in  causing  the  fire  or  the  spread  of 
the  Sre  to  piaintilt'8  property,  and  which 
tended  to  produce  the  destruction  thereof, 
and  that  tbe  burden  of  proof  Is  on  the  de- 
fendant to  show  iraeh  contributory  negll- 
ger.ce. " 

TliCHe  charRes,  considered  as  bearing 
upon  tbe  negligence  of  the  town  author- 
ities and  Lester,  are,  iu  the  light  of  the 
testimony,  which  fails  entirely  to  show 
any  privity  or  responsibility  of  plaintiff 
wltb  or  on  account  of  either  of  them,  en- 
tirely In  consouance  wltb  the  law  as  we 
find  It  written  in  tbe  books.  Had  the 
judge  submitted  to  the  Judgment  of  the 
Jury  the  question  as  to  whether  tbe  con- 
tributory negligence  of  a  stranger  Is  a  de- 
fense to  plalnttH's  action  against  a  negli- 
gent defendant,  he  would  have  grievously 
renounced,  for  the  time,  hi»  own  proper 
fnactiun  ot  InBtrocting  the  }nry  as  to  tbe 
law  ot  thecaee.  and  made  them»  Instead 
of  tbe  court.  Judges  of  the  law. 

There  Is  nothing  In  the  authorities  cited 
by  appellant— Pierce,  R.  R.  484;  Coates  v. 
Railway  Co.,  61  Mo.  88;  Railroad  Co.  v. 
Shanefelt.  47  III.  497;  Railway  Co.  v.  81- 
monaon,  54  III.  604;  Murphy  v.  Railway 
Co.,  45  Wis.  222;  Kesee  v.  Railroad  Co., 
80  Iowa,  7S:  Railway  Co.  v.  Brady,  17 
Kan.  SHO— tbat  In  any  way  conflicts,  on 
this  point,  with  those  we  have  given 
above.  Counsel  have  overlooked  the  dis- 
tinction made  by  the  law  between  tbe  neg- 
ligence of  the  plalntllt  and  tbat  of  a  stran- 
ger to  blm. 

That  the  plalotttf  was  not  bound  to 
keep  guard  against  the  negligence  of  tbe 
defendant,  but  has  the  right  to  enjoy  his 
property  In  the  ordinary  manner,  and 
that,  while  he  iEt  charged  with  the  duty 
of  saving  his  property  from  destruction, 
it  it  can  be  saved,  he  is  under  no  obliga- 
tion to  stand  guard  over  it,  continuously 
watching  It,  to  protect  It  from  the  negli- 
gence of  tbe  defendant.  Is  a  proposition  ot 
law  too  clearly  correct  to  admit  ot  any 
controrersy,  and  nothing  In  tbe  authori- 
tlea cited  by  appellant  question  It;  and 
tbe  same  is  true  of  the  charge  that  tbe 
tact  that  tbe  plaintltf's  property  was  ex- 
posed tu  the  reach  of  sparks  of  a  locomo- 
tive engine  is  no  defense  to  an  action  of 
this  kind,  and  tbe  plaintiff  has  the  right 
to  cunstmct  bis  buildings  on  any  part  ol 
talB  property,  and  to  enjoy  tbe  same  wttb- 
ont  rendering  himself  liable  to  the  ni^lt- 
gPDce  of  the  defendant. 

There  was  no  error  in  the  fifteenth 
charge.  Railroad  Co.  v.  Tnlestra,  21  Fla. 
700.  Neither  the  plaintiff's  nortbo  defend- 
ant's evidence  shows  any  contribatory 
negligence. 

IV.  Tbe  appellant  also  assigns  as  error 
the  refusal  (rf  the  Jndge  to  give  the  follow- 
iag  charges,  requested  by  It:  "That,  M 
the  Jary  beHere  from  tbe  evidence  tbat  at 


tbe  time  of  tbe  Are  plaintiff's  property,  or 
any  part  of  it,  was  in  the  possession  of  a 
lessee  or  tenant  of  the  plaintiff,  and  tbat, 
by  the  exercise  ot  the  ordinary  prudence 
and  care  nnder  tbe  cIrcamataDces  then  ex- 
isting, the  said  leaseeortenant  might  have 
saved  or  preserved  from  destruction  tbe 
property  of  tbe  plaintiff,  or  any  part  of 
it,  then  the  plaintiff  cannot  recover  dam- 
ages for  the  destruction  ot  the  property, 
or  that  part  ot  it  which  might  have  been 
saved,  even  tbongh  tbe  defendant  were 
guilty  ot  ne^^lgence  In  setting  out  tbe  fire 
which  caused  tbe  destruction  of  the  plain- 
tiff's property." 

"That,  If  the  Jury  believe  from  the  evi- 
dence that  at  the  time  of  the  fire  the  prop- 
erty ot  tlie  plaintiff,  or  any  part  of  it, 
was  In  the  hands  ot  a  tenant  or  a  lessee 
of  the  plaintiff,  tbe  relation  uf  such  tenant 
or  lewee  to  tbe  proiwrty  is  such  as  to  re- 
quire blm  to  take  reasonable  care  to  pre- 
vent damage  and  loss  of  said  property ; 
and  if  they  believe  from  the  evidence  tbat 
the  property  of  the  plaintiff,  or  any  part 
ot  it,  at  tbe  time  it  was  destroyed,  was 
in  the  possession  or  control  of  said  lessee 
or  tenant,  and  that  he  failed  or  neglected 
to  save  said  property,  or  any  part  of  It, 
from  destruction,  which  be  could  have 
done  by  reasonable  care  and  diligence.— 
then  the  plaintiff  cannot  recover  Irom  the 
defendant  for  tbat  part  ot  the  property 
destroyed  In  consequence  ot  said  failure  or 
n^liict. " 

Contributory  negligence,  as  It  Is  defined 
by  the  books,  must  emanate  from  the 
plaintiff  or  from  some  person  for  whose 
act  he  is  responsible.  8bear.  ft  R.  Neg.  ( 
61.  In  the  case  of  Bartlett  t.  Oas'Light 
Co..  117  Mass.  588,  cited  by  appellant,  it 
washed  that  the  owner  of  a  house  could 
not  maintain  an  action  against  a  gas-light 
company  for  an  injury  to  his  reverslona- 
17  interest,  caused  by  the  negligence  4itthe 
company  in  permitting  gas  to  escape  into 
tbe  house.  If  the  Immedlate  caDse  ot  the 
Injnry  was  the'  explosion  ot  tbe  gas  by 
tbe  negtlgence  of  the  tenant  In  posecHslon 
ot  the  bouse.  Tbe  tenant  having  smelled 
gas  during  the  nigbt,  went  Into  the  base, 
ment  with  alighted  caudle,  and  the  gas 
ignited  from  the  candle  flame,  and  an  ex- 
plosion took  place.  The  explosion  would 
not  have  occurred  but  for  this  reckless  or 
n^ligent  conduct  ot  the  tenant,  and  tbe 
conclusion  of  tbe  court  as  to  tbe  absence 
of  right  of  the  plaintiff  to  recover  was 
held  to  rest,  not  opon  tbe  ground  of  any 
personal  relation  ot  agency  between  the 
landlord  and  his  tenant,  but  upon  the  re- 
lation of  the  latter  to  tbe  property,  as 
having  tbe  present  control  and  charge  of 
It,  and  therefore  being  theone  upon  whom 
devolved  tbe  duty  to  take  reasonable 
care  to  prevent  damage. 

We  are  not  prepared  to  say  tbat  the 
charges  requested  would  not  have  been 
proper  if  there  was  testimony  in  the  rec- 
ord to  support  them.  But  if  they  would 
be  proper  nnder  the  circumstances  stated, 
we  find  tbat  tbe  only  affirmative  testimo- 
ny directed  to  the  conduct  ot  the  lessee  of 
the  hotel  shows  that  he  did  endeavor  to 
save,  and  actually  did  save,  some  of  tbe 
personal  property  In  the  hot^.  Not  only 
can  it  not  be  said  that  be  was  negligent 
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Id  not  aarlnf?  other  perBonal  property 
than  that  which  was  actually  saTed,  bat 
there  its  not  In  the  record  sutBclent  testl- 
moDy  to  have  enabled  a  Jary  to  say  that 
any  particular  property  destroyed  could 
have  been  Ba Ted  by  him.  The  testimony 
should  at  least  go  to  the  extent  uf  identi- 
fyinK  the  property  which  might  have 
been  saved  by  the  exercise  of  proper  dili- 
gence or  care,  so  as  to  enable  the  Jury  to 
Hx  the  amount  of  reduction  of  damaf^ 
on  account  of  such  negligence.  St.  Liuu- 
Is,  etc.,  Co.  T.  Hecbt,  88  Ark.  357;  BaU- 
way  Co.  T.  Pindar,  SS  III.  447:  Ballruad 
Co.  T.  Pennell,  94  HI.  44S;  Bartlett  T.Gaa- 
LlRht  Co.,  117  MasH.  5S3;  2  Borer.  B.  R. 
7i)8;  Taylor,  bandl.  A  Ten.  §  196.  The  re- 
Jectlou  of  the  charfres,  assuming  them  to 
announce  correct  abstract  propositions  of 
law,  was  immaterial  to  the  defendant, 
considering  tbe  testimony  befor»  as. 
Whether  there  should  be  a  plea  setting 
op  tlie  negligence  of  tbe  lessee  Is  a  Ques- 
tion which  suggests  Itself,  but  Is  not  ma- 
terial to  be  passed  on. 

What  has  beea  eald  coTers  also  that 
part  of  the  fifteenth  ebarge  Itearlng  on  tbe 
same  point. 

V.  Appellant's  coDiisd  Inalsfthat  the 
questions  propoanded  to  the  wltnenows 
A.  N.  Lester,  J.  8.  Erman,  et  al.,  by  plain- 
tiff, as  appears  from  the  Ath  to  tbe  lU2d 
ground,  inclusive,  of  the  assignment  of 
errors,  were  leading,  and  sought  to  elicit 
testimony  which  was  incompetent  and 
Irrelevant,  and  that  the  court  erred  in 
overruling  defendant's  objection  thereto ; " 
and  they  say  "ttaeae  objectlonn  are  mani- 
fest on  the  taceof  thequestlons,*'  and  they 
"submit  them  without  argnmeut."  There 
are  147  aaslgnraentB  of  error,  of  which  a 
half  dosen  are  expressly  abaudoned  in  thla 
court.  We  have  perceived  nu  such  infrac- 
tions of  the  rules  Invoked  as  calls  upon  an 
appellate  court  for  interfereuce,  and  we 
feel  that  counsel  would  hare  pointed  oat 
the  same  If  they  had  detected  them. 

The  anthorlties  hold  that,  where  it  IB 
shown,  as  It  la  In  this  case,  that  the  fatal 
flre  has  been  set  out  from  a  designated  en- 
gine, it  Is  admissible  to  Introduce  evidence 
of  other  flres  previously  set  oat  by  the 
same  engine,  but  not  by  any  other  engine 
of  the  defendant  company.  Ireland  v. 
Bailroad  Co.,  79  Mlch.l«S,44  N.  W.  Rep. 
426;  Ooale  v.  Bailroad  Co.,  60  Mo.  227; 
Bailway  Co.  T.Bogers,76  Va.44.1;  Otbbons 
V.  Railroad  Co..  58  Wis.  835.  17  N.  W.  Bep. 
1S2;  Slussen  v.  Bulhoad  Co.,  60  Iowa,  31S, 
14  N.  W.  Kep.  244:  Lannlng  v.  Bailway 
Co.,  68  Iowa.  502,  27  N.  W.  Rep.  478;  Bail- 
road Co.  V.  Woodruff,  4  Md.  242,  2.^8,  254. 
Former  fires  liy  the  same  engine  are  ad- 
missible as  evidence  tending  to  prove  Its 
defect]  recondition  or  construction,  or  Im- 
proper management;  and  those  put  out 
by  other  engines  are  excluded  becausethey 
are  matters  collateral  to  the  issue,  and 
not  evidence  of  the  Imperfect  condition  or 
bad  management  of  the  particular  loco- 
motive. It  Is  objected  tbatevldencevlola- 
tlve  of  this  prlnclpla  was  introdaced, 
against  the  objection  of  defendant.  It 
does  not  appear  that  the  teetlroony  of 
Lester  was  objected  tn  on  this  ground,  or 
that  that  of  York  did  not  relate  to  the  lo- 
cumotlTerafenea  to  Intliedeclaratlon:  on 


the  contrary,  It  seems  otherwise.  The 
same  Is  true  uf  that  part  ol  the  direct  tea- 
tlmony  of  Erman  so  objected  to.  On  tbe 
croBMzamlnatlon  lie  was  asked  what  en- 
gine it  was  he  saw  throwing  sparlcs 
''aroond  the  opera-honse,"  and  said  lie 
thought  it  was  one  nambered  13,  which, 
we  may  remark,  Is  a  different  number 
from  that  given  by  tbe  wltneseee  to  the 
engine  which  set  out  the  fire  on  the  morn- 
ing of  April  9, 1888.   There  does  not  ap- 

Eear,  however,  to  have  been  any  motion 
7  defendant  to  strike  oat  the  direct  tes- 
timony Blinded  to,  and  there  is  conse- 
quently nothing  to  found  an  assignment 
of  error  upon.  Sill  v.  Beeee,  47  Cal.  294. 
841 :  Bailroad  Co.  v.  Shipley.  89  Ud.  251. 

YI.  Upon  thequestlonsof  proximate  and 
Intervening  cause  the  court  gave  the  Jary 
the  following  instructions,  (numbered 
here  as  In  the  record,)  at  the  request  of 
plaiutllT:  "(8)  [Paragraph  from  third 
charge:]  That  It  Is  for  tbe  Jury  to  de- 
cide whether  the  burning  of  tbe  plalntflT's 
property  was  the  direct  consequence  of 
fire  caused  by  sparks  from  defendant's  en- 
gine; that,  if  the  Jury  believe  the  fira, 
where  It  originally  started,  was  caused 
by  sparks  from  ibe  defendant's  locnnio* 
tlve,  and  that  said  flre  spread,  whether 
from  the  force  of  the  elements  or  the  in- 
flammable character  of  tbe  buildings,  and 
burned  cuntlniiouRly  from  bnilding  to 
building  to  plaintiff's  buildings,  and  de- 
stroyed them,  and  that  tbe  plaintiff  either 
had  no  power  to  arrest  the  flames,  or 
was  not  present,  and  consequently  could 
not  do  anything  towards  arresting  tbe 
flames,  the  Jury  have  tbe  right  to  con- 
clude that  tbe  fire  set  by  the  defendant's 
engine  was  the  proximate  cause  of  the  de- 
struction of  the  plaintiff's  property.' 
This  charge  is  assigned  as  tbe  105tb  error. 

**(6}  That,  If  the  Jury  believe  from  the 
evidence  that  tbe  sparks  from  tbe  defend- 
ant's engine  caused  the  flre,  and  that  the 
spread  <»  the  said  flreeonld  not  hare  l»een 
arrested,  or  was  not  occasioned  by  any 
new  or  Intervening  force,  It  does  not  mat- 
ter wbether  tbe  buildings  belonging  to  the 
plaintiff  that  were  destroyed  were  the 
first  or  the  tenth.  The  original  fire  must 
be  regarded  as  tbe  proximate  cause  of  the 
burning  of  the  buildings. "  This  charge  Is 
assigned  as  the  106th  error. 

Smond  instruction  given  by  the  court 
on  its  own  motdon :  **  Proximate  nanae  Is 
what  leads  to  and  might  be  expected  di- 
rectly to  produce  the  Injury;  that  Is,  surh 
A  cause  as  naturally  suggests  itself  to  the 
mind  of  a  prudent  man  as  Ukeiy  to  cause 
the  accident  which  produces  tbe  damage. " 
Tbls  charge  Is  tbe  lS2d  error  assigned. 

Third  charge  by  tbe  court:  "To  entitle 
plaintiff  to  recover,  the  defendant's  negli- 
gence must  be  tbe  proximate  cause  of  th« 
accident  which  produces  the  damage, 
without  Intervening  carelessness  on  tbe 
part  of  the  plaintiff,  in  which  event  he 
would  become  the  author  of  his  own  mis- 
fortune, nnless.  by  ordinary  care,  he  conld 
not  have  avoided  tlie  consequences  of  de- 
fendant's negligence. "  This  ehargeconsti- 
tntes  tbe  188d  error  assigned. 

The  fifteenth  instruction  requested  t>j 
the  defendant  on  the  subject  was  also 
givKt.  as  follows:  "Xhs  court  instructs 
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the  Jnry  that  tbeimtnedlateorprozlniate 
caDSe  ot  an  Injary  is  that  which  immedi- 
ately pToducea  It  as  its  DatDral  conee- 
qaence. " 

Upon  the  same  qaestloiiB  the  court  be- 
low reused  to  j^re  the  following  Instruct 
tiunci,  numbered  ae  In  the  record,  requetit^ 
ed  by  the  defendant.  "(16)  The  conrt  fur- 
ther charges  the  Jary  that,  should  they 
believe  from  the  eridence  that  tfae  negll 
Kence  of  the  defendant  caused  the  origin 
of  the  tire  on  the  9th  day  of  April.  1888.  In 
the  town  of  Tavares.  yet.  If  they  farther 
bellere  from  the  evidence  that  the  wrong- 
ful act  or  willful  omission  of  duty  on  the 
part  of  third  parties  InterTened,  and 
caused  the  spread  of  the  flames  beyond 
the  natural  sequence  growing  out  of  the 
first  Are,  and  thereby  caused  the  flames  to 
consume  tiie  property  of  the  plaintiff,  the 
defendant  la  not  liable  by  reason  of  the  In- 
tervention of  thoae causes."  The  refusal 
of  the  court  to  give  this  Instruction  Is  as- 
elgnnd  as  th»  122d  error. 

**tl7)  The  court  further  charges  the  Jnry 
that,  although  they  may  believe  from  the 
evidence  that  the  Are  originated  from 
sparkR  euiitted  from  the  emoke-staclc  of 
defendajit's  engiDe,  and  that,  too,  by  the 
neKlieeuce  ol  the  defendant,  yet.  if  they 
further  believe  from  the  evidence  that 
some  new  intervening  force  or  agency  car- 
ried the  fire  from  where  it  was  first  start- 
ed, beyond  Its  natural  or  proximate  se- 
quence, to  the  property  of  the  plalnttif, 
whereby  It  was  destroyed,  defendant  Is 
not  liable  for  the  destruction  of  plaintiff's 
property,  and  the  Jury  should  so  find," 
The  refusal  of  the  court  to  give  this 
ebarge  Is  assigned  ae  the  129)d  error. 

"(IS)  The  court  further  inHtructs  the 
Jur3'  that,  although  they  may  believe  from 
the  evidence  that  the  defendant  negligent- 
ly permitted  sparks  to  escape  from  the 
amoke-stock  of  Its  engine  on  the  9tli  day 
of  April,  1888,  In  the  town  of  Tavares, 
whereby  tire  was  eommanlcated  to  bolld- 
ings,  and  the  flames  from  which  were  cum- 
municatefl  to  the  property  of  th(>  plaintiff, 
which  were  thereby  destroyed,  yet.  If  they 
believe  from  the  evidence  that  after  the 
be^nningot  said  fire,  and  beforelt  reached 
the  property  ot  plaintiff,  a  fresh  wind  of 
additional  force  arose,  and  carried  the 
flames  to  the  property  of  the  plaintiff,  the 
defendant  is  not  liable  for  such  destruc- 
tion, unless  the  jury  further  believe  from 
the  evidence  that  such  flames  would  have 
been  communicated  to  the  property  of  the 
plaintiff  as  a  natural  consequence  of  the 
said  flrst  fire,  and  without  the  interven- 
tion of  the  said  force. "  The  refusal  of  the 
court  to  give  this  charge  la  assigned  as 
the  124th  error. 

*'(14)  The  court  charges  the  Jury  that, 
although  they  may  believe  that  the  de- 
fendant was  guilty  of  n^iiffent'e  In  setting 
out  flrra  from  its  engines  In  the  town  of 
Tavares  on  the  9th  day  of  April,  ^888,  It 
can  only  be  held  liable  for  the  Immediate 
or  proximate,  and  not  the  remote,  causes 
of  the  injury  resulting  therefrom."  The 
refusal  of  the  court  to  give  which  charge 
is  amigned  as  the  12lRt  error. 

After  full  consideration  of  the  evidence 
as  to  whether  it  fumlHhee  any  gronnd- 
work  for  the  sopposltlons  premised  In 


these  four  Instructions  that  were  asked  and 
refased  to  be  ^ven,  we  are  unable  to  see 
that  there  was  error  In  such  refusal  eu  to 
give  them.  And  this  for  two  reasons: 
(1)  Because  we  fall  to  discover  in  the  rec- 
ord any  modicum  of  evidence,  even,  tliat 
would  furnish  a  basis  tortbe  premlKes  sup- 
posed in  t^e  flrst  thrue  of  these  instruo- 
tions.  As  to  the  sixteenth  instrnction 
above,  that  was  asked  and  refused  tube 
given,  the  premise  upon  which  the  defend* 
ant  sought  therein  to  construct  the  de- 
fense of  intervening  cause  Is  "that,  ir  the 
Jury  believe  from  the  evidence  that  the 
wrongfufaet  or  willful  omission  of  duty 
on  the  part  of  third  .parties  intervened, 
and  caused  the  spread  ot  the  flames  be- 
yond the  natural  sequence  growing  out  of 
theflrst  Are, and  therebycaused  the  flames 
to  eonsame  the  pn>perty  ot  the  plaintiff, 
the  defendant  is  not  liable,"  etc.,  we  can- 
not And  in  the  record  even  a  spark  of  evi- 
dence tending  to  prove  that  any  act  of 
commieslonor  omission  of  anythird  party 
Intervened  and  caused  the  spread  of  The 
Aames  beyond  the  natural  sequence  of  the 
Arst  Are.  So,  also,  do  we  tall  to  And  the 
evidence  in  the  i<ecord  upon  which  to  base 
the  premise  of  the  seventeesith  instruction 
asked  above,  and  refused  to  be  given. 
The  supposed  fact  premised  therein  is 
"that  some  new  Intervening  force  or 
agency  carried  the  fire  from  where  It  was 
flrst  started  beyond  Its  natural  or  proxi- 
mate sequence  to  plaintiff's  pr*iperty,  and 
destroyed  It, "etc.  There  is  no  evidence  In 
the  record  oat  ut  which  thl«  statement  ut 
factcoald  reasonably  have  been  deduced. 

And  so  with  the  elghtftenth  luBtructlon 
above,  asked  and  refused  to  be  given.  It 
is  premised  upon  the  assumption  of  the 
fact  that  "a  fresh  wind  of  additional  force 
arose  and  carried  tlie  flames  to  the  prop- 
erty ot  the  plaintiff, "  etc. ;  but  we  fall 
to  see  In  the  record  proof  from  which 
this  assumption  of  fact  could  reasonably 
have  been  deduced  sufficient  to  predicate 
thereon  the  askings  contained  in  this 
eighteenth  Instruction  refused,  even  if  the 
coming  up  of  a  sudden  wind  could  proper- 
ly be  regarded  as  each  an  intervening 
agency  as  could  not  reasonably  have  been 
expected.  In  the  argument  of  the  caose  It 
was  contended  with  great  Ingenuity  by 
the  counsel  presenting  this  branch  of  the 
defense,  thatthere  was  fonndntlun  for  this 
charge  in  that  part  of  the  evidence  of  the 
plaintiff's  witness  W.  H.  Blalsdel  where- 
in he  says  "that  the  smoke  was  rising  up 
straight,  and  the  wind  was  sufficient  to 
drive  It  a  little  towards  the  east,— the 
heavier  fire;*  the  contention  ol  the  argu- 
ment being  that  because  the  smoke  rose 
straight  up.  It  could  be  inferred  therefrom 
that  when  the  fire  ttrst  started  tbei-e  whs 
no  wind  blowing;  but  this  wltnesR  in  the 
same  sentence  siiys  that  the  wind  was 
snfficieut  to  drive  the  smoke  and  the 
heavier  fire  a  little  to  the  east.  And  In 
another  part  of  his  testimony  this  wit- 
ness says:  "The  wind  was  to  the  south- 
east, and  the  water  was  pretty  rough," 
(meaning  thewater  ot  a  lake,  on  theshoi-e 
of  which  the  town  of  Tavares  ie  situated.) 
And  Ic  WHS  further  contended  In  the  argu- 
ment that  therci  was  food  for  thin  eight- 
eenth instruction  in  tfae  following  piece  of 
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testimony  of  the  plalntitf's  wltnees  J.  H. 
tiears:  "My  first  notice  ot  the  flames  was 
seeing  them  rush  under  and  between  the 
baildings.  Then  the  flames  communicated 
from  one  bnlldlng  to  the  adjoining.  The 
wind  seemed  to  Ireshenjf  anytbing."  The 
fact  was  lost  sight  of  In  the  argument 
that  this  same  witness  In  another  part  of 
blR  evidence  stated  that  beforb  any  of  the 
buiidlngs  caught,  while  he.  with  another, 
\tere  trampling  uutbnrntng  cuals  of  Are 
near  to  and  along  the  sidewalk, "  the  wind 
wa8  blowing  quite  fresh."  We  believe  It 
to  be  a  philosophic  truth,  capal)le  ai  any 
time  of  practical  demonstration,  that 
every  exteuslveflre  aorarifles  the  air  with- 
in the  radios  of  Its  heat  as  to  create  a 
vacuura.iuto  which  the  denser  surrnaodlng 
air  rusbea  to  fill  the  void  so  abhorrent  to 
nature.  The  witness  Sears  do«w  nut  state 
whether  the  "seeming"  freshening  of  the 
wind, about  which  he  speaks,  went  to  any 
greater  extent  In  this  instance  than  was 
the  natural  ct>nsequence  of  so  large  a  con- 
flagration. We  confess  our  Inability, even 
in  the  light  of  tbe  Ingenuity  displayed  In 
the  argument  of  counsel,  to  see  anything 
in  these  il  tached  parcels  of  evidence  upon 
which  the  auHuniptlon  ol  (act  In  these  re- 
fused-Instructions can  reasonably  be  pred- 
icated, particularly  when  considered  in 
cunnection  with  other  parts  ol  the  testimo- 
ny of  the  same  witnesses  from  whose  evi- 
dence they  are  excerpted. 

It  Is  well  settled  that  instructions  of 
law  must  be  predicated  upon  some  evi- 
dence that  has  been  introduced  at  the 
trial;  and  that  a  refusal  to  give  instruc- 
tions that  are  mereabatract  prupoeltlone, 
not  baaed  on  any  folor  of  evidence  In  tbe 
ease,  affords  no  ground  ol  exception. 
Randall  v.  Parramore,!  Fla.  409;  Proctor 
V.  Hart.  6  Fla.  46A;  Judge  v.  Moore,  9  Fla. 
269. 

Second.  The  other,  or  second,  reason 
why  we  think  there  was  no  error  lu  tbe 
refusal  to  xive  the  above  four  instructluiis 
asked  by  the  defendant  Is  that  we  think 
the  substance  of  the  propositions  of  law 
contcUned  therein,  in  so  far  as  they  were 
proper,  are  fully  embraced  In  and  covered 
by  the  instructions  above  quoted,  that 
were  given  by  the  court.  The  instructions 
given  embrace  the  law  as  fully  as  was 
warranted  by  the  evidence  In  the  case. 
The  fourteenth  refused  instruction  above 
might  properly  have  been  given,  as  It 
states  tbe  law  correctly,  and  contains  no 
assumption  of  fact  not  warranted  by  the 
evidence;  but  Its  pruposltlon  of  law  1b 
fully  covered  in  substance  by  the  inetruc- 
tinns  that  were  given,  and  there  was, 
therefore, nocrror  In  thediscardinfi  thereof 
by  tbe  court.  Nickels  v.  Mooring,  16  Fla. 
76;  Wooten  v.  State,  24  Fla.  SS5.  6  Sontta. 
Bsp.  39. 

The  proposition  of  law  desired  by  the 
first  three  of  the  above  discarded  instruc- 
tions to  be  Impressed  upon  the  Jury  was 
that  the  defendant  company  was  not  lia- 
ble fur  the  destruction  of  the  plaintiff's 
property  by  the  fire  originated  through 
the  defendant's  Degllgeuce,  If,  from  the  evi- 
dence. It  appeared  that  some  new  Inde- 
pendent agency  Intervened,  and  that  such 
intervening  agency  caused  the  destruction 
of  plalntUt's  property.   While,  as  before 


stated,  we  have  been  unable  to  find  any 
evidence  upon  which  to  build  the  theory 
of  "intervening  cause"  In  this  case,  yet 
we  think  tbe  5tb,  2d,  8d,  and  15th  charges 
above,  that  were  given,  Inatrocted  tne 
Jury,  as  fully  as  was  warranted  by  the  evi- 
dence, that  tbe  defendant  was  not  liable  If 
plaintiff's  loss  was  the  result  of  any  new 
Intervening  force  or  agency;  and  that  It 
was  not  liable  unless  the  plaintiff's  loss 
was  the  direct,  proximate,  and  natural 
consequence  of  Its  negligence.  We  have 
carefully  considered  the  great  number  of 
authorities  cited  by  all  the  counsel  in  their 
briefs.  tMSides  many  otbers  auggeeted  by 
those  cited,  and  we  think  that  tbe  Instruc- 
tions given  upon  this  feature  of  the  case, 
as  above  quoted,  are  fully  snetalned,  not 
only  by  the  numerical  strength  of  the  au- 
tboritieR,  but  by  thB  clearness  and  force  of 
the  reasoning  therein,  and.  to  our  minds, 
by  the  soundness  ol  tbe  principles  therein 
enunciated.  There  seems  to  be  no  fixed 
rule  by  which  accurately  to  apply  tbe 
maxim  eauaa  proxlma,  non  remota,  ttpec- 
tutar  to  the  circumstances  of  every  Indi- 
vidual case;  each  case  net^essarlly  depend- 
ing, for  the  applicability  ol  this  rule,  upon 
its  own  peculiar  facts.  But  in  Farsuns 
un  Contracts  (volume  8.  p.  180.  7th 
we  find  tbe  clearmt  and  most  compre- 
hensive explanation  of  the  maxim,  and  a 
formula  for  its  application  that  will  fur- 
nish a  test  in  almost  every  case,  in  the  fol- 
lowing terse  language:  "Every  defendant 
shall  be  held  liable  for  all  of  those  conse- 
quences which  might  have  been  foreseen 
and  expected  as  the  result  of  his  conduct , 
but  not  for  those  which  he  could  not  have 
foreseen,  and  was  tberriure  under  no  moral 
obligatlun  totakelnto  bis  consideration." 
The  same  author  (Id.)  says,  as  to  the  trat 
whether  a  causR  of  damage  was  proxi- 
mate or  remote:  "Did  tbe  cause  alleged 
produce  Its  eRect  without  another  cause 
Intervening, or  wasit  made  operative  only 
through  and  by  means  of  this  Interven- 
ing cause?" 

In  Fent  v.  Hallway  Co.,&9  111.  8«,  a  case 
almost  on  all  fours  with  tbe  one  onder 
consideration.  In  which  a  l€>comotlve,  paus- 
ing through  a  village,  threw  out  great 
quantities  of  unusually  large  cinders,  and 
set  on  fire  a  warehouse  near  the  track, 
from  which  the  plaintiff's  building  was 
destroyed,  200  feet  distant,  the  weather  at 
tbe  time  being  very  dry,  and  tbe  wind 
blowing  freely.  Chief  Justice  Lawkbncb, 
rendering  one  nf  the  ablest  opinions  upon 
this  subject  we  have  seen,  In  which  many 
authorities  are  reviewed,  says:  "We  be- 
lieve there  Is  no  other  Just  or  reasonable 
rule  than  to  determine  in  every  Instance 
whether  tbe  loss  was  one  which  might 
reasonably  have  been  anticipated  from 
the  careless  setting  of  the  fire,  under  all 
tbe  circumstances  surrounding  the  care- 
less act  at  the  time  of  Its  performance.  It 
loss  has  been  caused  by  the  act,  and  it 
was,  under  the  circumstances,  a  natural 
consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a 
proxlma tecausu,  whether thetaousebnmed 
was  tbe  first  or  the  tenth,  the  latter  being 
so  situated  that  its  destruction  is  a  con- 
sequencereasunablytobeastielpated  from 
setting  the  first  on  fire. " 
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Whether  the  Injury  complained  of  Is  the 
pruxitnate  result  ol  the  defendanfa  negll- 
Kent  act,  or  whether  the  Injury  waa  too 
remote  from  the  ortKfnal  canse,  and  was 
Jbroaght  about  by  some  independent  in- 
ter7f nlDfiT  force  or  agency,  are  questlooa 
vt  fact  peculiarly  and  ezcluaively  within 
tne  province  ol  the  Jury  to  determine. 
These  prupoBltlons,  though  not  in  the 
same  lurma  of  expreasion  here  used,  are 
Biibatantlally  embraced  la  the  instroctiona 
«l)uve  that  were  Kiven;  and  the  sound- 
neea  (A  them  as  propositUms  of  law  are 
folly  sustained  by  the  following  authori- 
ties: Railroad  Co.  v.  Hope,  80  Pa.  St. 
873;  Railroad  Co.  v.  Bales.  16  Kan.  252; 
Itailroad  Co.  T.  Stanford,  12  Kan.  354; 
CJemens  v.  Railroad  Co.,  53  Mo.  366; 
Poeppere  v.  Railway  Co.,  67  Mo.  715;  Perry 
V.  Railroad  Co.,6U  Cal.  678;  BaUway  Co. 
▼  Krlunlng.87  lod.  .*U)1;  DoKgett  r.  Bail- 
road  Co.,  78  N.  C.  SU5;  Railroad  Co.  7. 
^^antt,  89  Md.  116:  KuhD  r.  Jewett,  82  N. 
J.  Eq.  647;  Murphy  v.  Railway  Co.,  46 
Wis.  222;  Rlghy  v.  Hewitt,  6  Exch.  240; 
Smith  V.  Railway  Co.,  L..  R.  5  C.  P.  98; 
Kellogg  7.  Riilway  Co.,  26  Wis.  223. 

Tht)  following  clauHe  In  the  fifth  Instruc- 
tion asked  for  by  the  plalntin,  and  given: 
**The  original  fire  must  be  resarded  as 
■the  proximate  cause  of  the  burning  of  the 
building, " — Is  strenuously  urged  as  error. 
Had  tills  proposition  been  given  as  an 
Independent  abstract  utterance,  without 
-any  explanation  or  qualification,  we  have 
DO  doubt  of  Ita  impropriety  In  a  case  like 
this;  but.  In  coualderlng  It,  reference  roust 
be  had  to  that  which  precedes  tt  In  the 
same  charge.  When  read  In  connection 
with  the  rest  of  the  same  charge  It  is 
nothing  more  than  the  exprusslon  of  the 
conclUHion  to  be  reached  If  the  hypothetic- 
al proposition  put  in  the  preceding  part  of 
the  churfte  should  be  found  In  the  affirma- 
tive. The  objectionable  clause  might  Just 
aa  well,  and  possibly  wftb  more  forceful 
■^ammatlcal  construction,  have  been 
placed  at  the  b^inning  ol  the  charge, 
when  It  would  haveread  as  follows:  "The 
-original  tire  iiiUHt  be  regarded  as  tbe 
proximate  cause  of  the  burning  of  the 
building  II  tlie  Jury  believe  from  tbe  evi- 
dence that  the  sparks  from  defendant's 
engine  cauned  the  Are,  and  that  the 
spread  nf  tbe  said  fire  could  not  have  been 
-arrested,  or  was  not  occasioned  by  any 
jiew  or  intervening  force;  it  does  not  mat- 
ter whether  the  buildings  belonging  to 
the  plaintiff  that  were  destrojed  were  the 
Jirst  or  the  tenth."  By  this  tranHpositlon 
of  Rentencps,  without  change  of  verbiage, 
it  at  once  appears  that  there  was  no  error 
in  the  clause  objeCed  to,  connected,  as  It 
was.  with  the  preceding  part  of  thecharge. 

VII.  As  to  the  measure  of  damsges,  the 
following  instructions,  numbered  here 
as  In  the  record,  were  given  to  the  Jury: 
"(21)  That  the  measure  of  damage  in 
cases  of  this  kind  is  the  value  of  tlie  prop- 
erty at  the  time  it  was  destroyed,  with  In- 
tenst  at  the  rate  of  8  per  cent,  per  annum; 
that  the  Jury  have  the  rig bt  to  arrive  at 
this  value  from  the  testimony  of  the  wit- 
nesses, of  the  weight  and  credibility  of 
which  they  are  the  sole  Judges.'*  (117th 
error  aaBlgned.) 


"(81  [General  charge  by  the  court: 3  If 
the  Jury  believe  from  the  evitlence  that 
the  fire  which  destroyed  plaintiff's  proper- 
ty was  caused,  as  laid  down  in  thedcclara. 
tlon,  by  the  negligence  of  the  defendant 
as  a  proximate  cause,  and  that  no  negli- 
gence of  the  plaintiR  concnrred  as  contrib- 
uting to  the  result,  tbe  plaintiff  is  entitled 
to  n>coverfrom  the  defendant  tbe  value 
of  the  property  destroyed  at  tbe  time 
and  place  of  Its  destruction,  which  valuw 
yon  must  arrive  at  from  the  evidence, 
with  eight  per  cent,  per  annum  interest 
added  frum  the  9th  of  April,  1888,  to  this 
time."   (ISSth  error  assigned.) 

Upon  the  same  question  the  following 
instrnctlnns  were  asked  for  by  the  defense, 
and  refused  to  be  given  by  the  court, 
numbered  here  also,  as  in  the  record,  to- 
wit:  "(28)  Tbe  court  instructs  the  Jury 
that,  ahouid  they  find  from  tbe  evidence 
that  tbe  defendant  Is  liable  for  the  burn- 
ing of  plaintiff's  property,  in  estimating 
the  damages  for  the  property  destroyed 
they  must  be  governed  by  the  market  val- 
ue of  tbe  property  at  the  time  and  place 
It  wasdestroyed."  (Itsrefusul  la  assigned 
as  tbe  128th  error.) 

"(SO)  That  ltdevolvee  upon  tbe  plaintiff 
to  prove  by  a  preponderance  of  evidence, 
the  market  value  of  the  property  de- 
stroyed." (Its  refusal  is  assigned  as  the 
129th  error.) 

"(80)  That,  should  the  Jury  find  from 
the  evidence  that  defendant  is  liable  for 
the  burning  of  plaintiff's  property,  in  esti- 
mating the  damages  resultlug  therefrom 
they  are  confined  to  the  ma^et  value  of 
the  property  destroyed  at  the  time  and 
place  of  Ita  deHtractlou,  and  they  are  not 
to  be  governed  alone  by  the  cost  of  the 
property  to  the  plaintiff;  but  they  may 
take  into  consideration  the  age  of  the 
property  destroyed.  Its  deterioration  frum 
use.  Its  situation,  the  quality  of  Its  mate- 
rials, and  all  other  facts  idren  in  evidence 
which  bear  on  the  market  value  of  the 
property  at  the  time  and  place  It  was  de- 
stroyed." (Its  lefusal  Is  assigned  as  the 
130tb  error.) 

Tbe  law  as  to  what  Is  tbe  "measure  of 
damage"  in  the  abstract,  in  cases  where 
the  property  of  one  has  been  destroyed, 
unintentionally,  but  by  the  negligence  or 
carelessness  of  another,  where  there  Is  no 
element  of  willfulness  or  maliciousness  In 
the  destruction.  Is  well  settled  to  be  "Just 
compensation  in  money  for  the  property 
destroyed;"  such  an  amount  as  will  fully 
restore  the  loser  to  the  same  property 
HtatuB  that  he  occupied  before  the  destruc- 
tion. To  arrive  at  the  amount  of  such 
compensation.  Inquiry,  In  the  absence  of 
miUice,  Is  necessarily  confined  strictly  to 
the  ascertainment  of  tbe  value  of  the  prop- 
erties destroyed,  with  such  incidents  of  in- 
terest for  the  retention  of  such  value  from 
tbe  person  entitled  thereto  as  may  be 
sanctioned  by  law.  Tbe  contention  of 
the  appellant  in  urging  maenoT  the  giving 
of  the  above-quoted  Instructions  by  the 
court  on  this  subject,  and  the  refusal  to 
give  the  above  Instructions  by  it  asked  for, 
is  that  tbe  plaintiff,  in  establishing  the 
value  of  his  destroyed  properties,  should 
have  been  confined  to  proof  ot  Its  market 
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valae  at  tlie  time  and  place  of  Its  dpstrnc- 
tloii ;  and  that  the  admUBlon  uf  evidence 
as  to  the  original  coBt  of  the  properties, 
and  as  to  ttie  depreciation  thereof  from 
Ita  original  cost  by  usage  or  otherwise, 
was  erruneouB;  and  that  it  was  error  to 
instruct  the  Jnry  that  the  plain tllT  was  en- 
titled,  as  matter  of  law,  to  Interest,  at 
the  rate  flxed  by  law,  upon  whatsoever 
amount  of  damages  they  mlffht  find  the 
plaintiff  to  be  entitled  to: 

Wherevnr  there  Is  a  well-known  or  fixed 
market  price  torany  property, the  valne  of 
which  Is  In  controversy,  It  la  proper,  In 
establishing  the  value,  to  prove  such  mar- 
ket value;  but.  In  order  to  say  of  a  tbhiff 
that  It  has  a  market  ralue.  It  la  neces- 
sary that  there  shall  be  a  market  for  such 
commodity;  that  Is,  a  demand  therefor,— 
an  ability,  from  such  demand,  to  sell  the 
same  when  aaaletbereuf  IsdeBired.  Where, 
therefore. tberels no  demand  fura  thing,— 
DO  ability  to  sell  the  same,— then  it  cannot 
bo  said  to  have  a  market  value  "at  a  time 
when,  and  at  a  place  where, "  there  Is  no 
market  Tor  the  same.  We  think  It  wonM 
have  been  a  very  harsh  rule  In  a  case  Hke 
this  to  have  conflaed  the  plaintiff  to  proof 
of  the  market  value  of  ihe  property  at  the 
time  and  place  of  Its  destruction,  in  the 
absence  of  proof  that  at  the  time  anA 
place  of  such  destruction  there  was  a  mar- 
ket for  such  property.  In  cases  where 
property  is  oT  a  well-known  kind  In  gen- 
eral use,  having  a  recognized  standard 
value,  it  Is  not  proper  to  circumscribe  the 
proof  of  fluch  value  within  the  limits  of 
the  market  demand  at  the  time  when,  and 
at  the  place  where.  It  was  dratroyed. 
Were  the  rule  contended  for  to  i>revBfl, 
then  the  compensation  for  personal  prop- 
erties, confessedly  worth  thousands  of  dol- 
lars, wuntd  be  reduced  to  a  pittance  in 
cents  If  destroyed  en  roiife  frommarket  te 
market,  in  a  thinly-settled,  barren  country 
wherc  there  was  no  demand,  simply  be- 
cause of  the  accident  of  "  time  and  place" 
of  Its  destruction.  In  actions  of  this  kind, 
wherethe  valueof  the  propertleadestroyed 
is  the  criterion  of  the  amount  of  damage 
to  be  awarded,  and  the  property  destroyed 
has  no  market  value  at  the  place  of  Its 
destruction,  then  all  such  pertinent  Tacts 
and  circumstances  are  admissible  In  evi- 
dence that  tend  to  establtsb  its  real  and 
ordinary  value  at  the  time  of  Its  destruc- 
tion; such  facts  as  win  furnish  the  Jury, 
who  alone  determine  the  amount,  with 
such  pertinent  data  as  will  enable  them 
reasouahly  and  Inteillgentlj  to  arrive  at 
a  Talr  valuation  ;  and  to  this  end  the  origi- 
nal market  cost  of  the  property;  the  man- 
ner in  which  It  has  been  used ;  its  general 
condition  and  quality ;  the  percentage  uf 
Its  depreciation  since  Its  purchase  or  erec- 
tion, from  one,  damage,  age,  decay,  or 
otherwise,— are  allelementa  of  proof  prop- 
er to  be  submitted  to  the  jury  to  aid  them 
in  ascertnlnlni^  Its  value.  And  to  estab- 
lish value  in  such  cases  the  opinions  of 
witnesses  acquainted  with  the  standard 
value  of  such  properties  are  properly  ad- 
mlflHlble.  Sullivan  v.  Lear,  28  Fla.  463,  3 
Sooth.  Rep.  846:  Railroad  Co.  v.  Wlnslow, 
06  ill.  21D;  1  Thomp.  Trials,  S  880;  Bail- 
road  Co.  T.  Irrln.  27  111.  178:  Whltev.Her- 


mann.QI  111.243:  RatIroad.ete.,Cn.  v.  Bun- 
nell, 61  Pa.  St.  414;  Vandine  v.  Buriiee,  IS 
Mete.  (Mass.)  2»8.  Judge OooL.ev,  In  In- 
snrance  Co.  v.  Hoiton,  38  MIcb.  1^,  la 
speaking  of  evldencebaoedimaknowledge 
of  the  pon-hase  price  Ot  property,  says: 
"The  objection  that  the  daughter  of  the 
plaintiff  was  allowed  to  testify  to  the 
value  of  articles  burned,  without  havini; 
been  shown  to  possess  the  proper  knowl- 
edge to  qualify  her  to  speak  as  en  expert, 
was  not  well  taken,  iitoe  teattfled  that 
she  bought  a  good  many  of  the  articles, 
and  was  present  when  others  werebought. 
On  this  evidence  sheltadvome  knowledge 
of  values  which  It  was  proper  she  should 
commnnlcate  to  the  Jury.  The  extent  ol 
that  knowledge,  vod  its  sufBclency  as  a 
basis  for  a  verdict,  were  to  be  tested  by 
ber  examination,  and  by  the  good  «enee 
and  Judgment  ot  the  tavora."  Golram  r. 
Ooudall,  72  €al.  498.  14  Pac.  Sep.  ]«•; 
Com.  V.  BturHVRWt,  117  Uass.  132;  Derby 
V.  Gallup.  6  Hinn.  118,  (Qil.  85;1  The  Slav- 
era,  2  Wall.  875;  Johnston  v.  Warden,  3 
Watts,  104;  Wiripple  v.  Walpole,  10  N. 
U.  130;  Joy  v.  Hopkins,  5  Den^o,  S4.  la 
Norman  v.  Wells,  17  Wend,  180,  the  court 
says:  "The  ordinary,  and  In  general  the 
only,  legal  coarse  la  to  lay  sncta  tacts 
before  the  Jirry  as  have  a  bearing  on  the 
question  of  dnmRgee,  and  leave  them 
to  fix  the  amount.  They  are  the  only 
proper  Judges.  They  are  tmpartiel.  and 
capable  <rf  entering  Into  these  ordinary 
matters."  In  Clark  v.  Datrd,  9  N.  Y.  188, 
JoHKSON,  J.,  deliveritts  the  uploion,  says: 
"Upon  this  ground,  as  well  as  npom  that 
ofmiperior  eonvenlence  and  the  eornstant 
reoeptlon  of  such  testimony  upon  trials 
without  objection, — a  tacit,  but  strong, 
prool  oT  Its  propriety,— It  moat  be  deemed 
established  that,  npon  a  question  of  value, 
the  opinion  of  a  wttness  who  has  seen  the 
thing  In  question,  and  Is  acqoainted  with 
the  value  of  simflar  things,  ta  not  Incom- 
petent tobesabmltted  to  a  Jury."  Haroer 
V.  Hathaway,  38  Cal.  117;  Rogers  v.  In- 
surance Co.,  1  Story,  9f33;  Blydenburgh  v. 
Welsh.  1  Bald  w.  331;  WhltbeckT.  Rallroaa 
Co.,  86  Barb.  644;  Luse  v.  Jonee,  89N.  J. 
Law,  707;  Brown  v.  Werner.  40  Md.  1.5; 
Allison  V.  Chandler,  11  Mich.  542;  Railroad 
Co.  V.  Mariey,  25  Neb.  138,  40  S.  W.  Rep. 
948;  Browne  v.  Moore,  82  Ulch.  264.  We 
think  the  evidence  as  to  values  admitted 
In  this  case  were  fully  confined  withhi  the 
limits  of  the  prindples  announced,  and 
that  there  was  nu  error  In  the  admlssloa 
of  such  testimony,  nor  In  the  givlnic  of  the 
instructions  above  quoted  upon  the  ques- 
tion oT  the  measure  of  damages,  nor  In  the 
refusal  to  give  the  above-quoted  Instruc- 
tions asked  tor  by  the  appellant. 

It  Is  also  contended  by  nppellent  that 
the  sole  protif  of  value,  excepting  the  evi- 
dence  oT  Randolph  as  to  the  rental  paya- 
ble by  liim.  Is  by  or  upon  the  theory  ot 
proving  uost,  and  then  the  depreciation, 
and  mi)  king  this  the  test  of  value. 

Mr.  Alexander  St.  Clalr-Abrams,  a  wlt- 
ncHS  for  plaintiff,  was  permitted,  wtthoot 
objection  from  defendant,  to  describe  nil- 
nuteiy  the  hotel,  which  was  originally  bollt 
In  I8ft2,  and  enlarged  In  Itm  toafour-atoiy 
bnUdiog  with  tower,  and  ^be  kfaid  aod 
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quality  of  the  timber  and  materials  of 
wlilcb  It  was  conetracted,  fomlBhed,  plan- 
terecl.  and  painted.  He  says  when  the 
buildInK  was  first  ppt  up  he  was  present, 
actlnff  ae  the  snperintendent  of  It,  almost 
every  day,  and  then  owned  a  saw-mill  at 
Tavares,  at  which  the  lumber  put  Into 
the  bnlldlnK  was  manufactured  from  the 
best  lo^.  He  also  described  with  fullness 
the  other  bnlldings,  and  the  fumitare  and 
u  titer  personal  property  belonging  to  the 
plaintiff  company  Inrnlved  In  this  suit. 
He  was  then  asked  what  tt  ^eost  to  con- 
struct the  hotel,  and  defendant  objected, 
on  thti  ground  that  It  was**notthe  proper 
way  to  prove  the  true  measure  of  dam- 
ages, the  true  measure  being  the  market 
Tulae  of  the  property  at  the  time  and  place 
of  its  dattrDctinn;"  and  the  objection 
was  oYerroled  and  exception  taken.  At 
this  Jiractare  It  was  stated  to  the  court 
on  bchalt  of  plaintiff  that  this  evidence  of 
cost  was  not  offered  as  evidence  of  the 
Tttloe,  and  that  the  plaintiff  admitted  that 
the  value  of  the  jwoperty  a  t  the  time  of 
the  fire  was  the  true  measure  of  damofre, 
and  that  this  statement  of  cost  was  put 
In  fur  the  purpose  of  enabllnic  plaintiff  to 
■how  by  sahseqnenf  -testimony  what  the 
value  was  at  the  time  of  the  Are.  The 
witness  then  testified  that  the  hotel  bnlM- 
ing,  with  tower  and  ontballdlngs,  and  Its 
appurtenances,  cost  over  f42,(K)0.  That 
-when  the  finrt  building  was  pot  np  the 
cost  of  bntlding  material  and  Inbor  and 
the  freights  were  mach  higher  than  when 
the  extension  was  made;  and  that  he  had 
apersonalknowledgeol  tbeeostof  lumbir, 
as  he  was  for  five  years  actually  engaged 
In  and  was  at  the  time  In  the  saw-mill 
bostness;  and  that,  when  the  extension 
was  made,  the  cost  of  labor  and  material 
was  about  the  same  as  when  the  fire  took 
plare;  that  theeoodttlon  of  the  bailding 
was  perfect ;  that  In  IRM.  when  the  exten- 
sion was  made,  he  had  the  original  build- 
ing examined,  helped  to  examine  tt,  and 
ffiund  everything  In  perfect  condition; 
that  at  the  time  of  the  fire  the  putnt  vi'as 
faded,  but  the  walls  were  perfect  and  un- 
marked, and  the  celling  tn  good  condition, 
and  the  wood-work  all  an  sound,  appar- 
ently.ffs  the  day  It  was  built;  that  he  had 
constraeted  SOtir  40  balldlngs  since  be  had 
been  In  Florida,  they  ranging  from  a  little 
shanty  to  an  hotel.  Here  the  plaintiff's  at- 
torney a«>ked  him  what  he  estimated  the 
value  of  tlie  hotel  to  have  been  on  the  day 
of  the  tire,  and  defendant  objected,  becaofte 
It  sought  to  elicit  an  opinion  from  the  wtt- 
neas,  who  had  not  so  far  properly  quali- 
fied as  an  expert,  or  shown  himself  legally 
qualified  and  competent  to  give  an  opin- 
ion. The  question  being  withdrawn,  he 
stated  that  he  was  famlllur  with  the  con- 
struction of  buildings,  and  that  there  was 
no  arbitrary  rule  governing  the  deteriora- 
tion of  any  bailding,  and  was  thoroughly 
acquainted  with  the  hotel  at  the  time  of 
Its  burning,  and  had  been  ever  since  its 
construction.  Here,  being  a&:a)n  aaked 
what  the  value  of  the  hotel  was  on  the 
day  of  the  fire,  he,  after  objection,  no 
ground  being  stated,  and  exception,  hy 
defendant,  to  the  ruling  of  the  cunrt,  re- 
plie<1  that  he  estimated  the  value  of  the 
hotel  with  the  outbuildings  on  the  day  of 


the  fire  at  f 85.000,  stating  again  that  th© 
building  on  that  day  was  In  perfect  condi- 
tion, except  painting  on  three  sides;  tb* 
flouring  and  interior  painting,  frame,  and 
everything  being  In  perfectconditlon;  and 
that  he  arrived  at  blsestimateof  thevalue 
at  the  time  from  his  personal  knowledge 
of  the  prices  of  mnterials  and  labor  1» 
April,  1888,  as  compared  with  prices  of 
labor  and  material  In  the  prevloas  year* 
In  which  the  bailding  was  constructed. 
That  In  1882,  whem  the  bnlldtng  was  put 
up. lumber  waHConsiderably  hlgherln  price 
than  In  1886,  when  he  enlarged  tt.  Rough 
lumber  was  "from  915  up;"  dressed  lum- 
ber In  tlie  sameproportltm.  Inl8S6  rough 
lumber  had  fallen  to  912,  delivered  in  Ta- 
Tores.  In  l88Smllllomberwas-f  10;  selected 
lumber,  ntrt  all  heart,  f12;  nil  heart,  free 
from  knots  or  windshakes.  In  3888,  could 
not  havp  been  purchased  forless  thau-JlSor 
fl6athouaand,dellveredlnTavares.  That 
be  spoke  particularly  of  the  firert  build- 
ing, where  he  selected  and  dellcerednearty 
all  the  lumt>er  put  In  it,  superintending 
the  loading  of  the  wagons  and  hauling  to 
the  building,  and  thinks  he  can  safely  say 
that  there  was  not  one  atlck  of  timber 
put  tn  the  first  building  that  had  a  whid- 
shake  or  a  knot  In  It ;  all  was  soft,  heart 
pine  Iuml>«r.  That  they  hfld  probably  b 
million  feet  to  select  from  In  the  yard. 
That  the  hardware  hi  tfaebnlldlng  was  all 
purchased  by  him  jpersonally,  from  differ- 
ent parties  In  New  yorti,  Jacksonville,  and 
eflsewliere;  nnd  that  be  was  acting  super 
Intendentof  the  construction  of  the  little 
building  and  the  ienlargenient  of  it. 

Kealso  testtfled,enb)eet  to  theobjection 
that  tt  was  Improper  and  Incompetent, 
that  he  had  the  store  at  tlie  eornerof  New 
Hampshire  avenue  coustruftwd,  and  wtra 
there  nearly  every  day,  and  his  ofBce  was 
on  the  second  floor,  and  iwrainially  made 
repeated  examinations  of  the  building,  as 
be  did  all  his  other  bulidtngs  In  Tavares, 
and  it.  with  Its  annex,  cost  f4,000;  several 
hundred  dollars  being  spent  for  certain 
d«^oratlon8,  which  had  been  taken  away 
before  the  fire;  and  the  bnlldtng,  with  Its- 
annex,  he,  from  his  knowlefljce  of  the  price 
of  material  and  labor  in  April.  1S88,  esti- 
mates at  the  value  of  -$.%A00;  that  the 
building  east  of  this  one  was  constructed' 
by  witness.  The  newspaper  office  was  tm 
Its  second  floor,  and  the  paper  was  owned 
and  published  byhlra  for  several  years, 
and  he  was  almost  dallyln  the  newspaper 
office,  and  examined  the  building  frequent- 
ly, and  that  It  cost  $a,000;  and  witness 
was  familiar  with  Its  raluo  on  the  day  of 
the  fire,  and  estimates  It  at  $1,400.  That 
the  stable,  which  hesays  be  constructed 
and  h?lped  to  do  the  carpenter  work  on. 
was  built  m  1885,  and  cost  about  Sl.mO; 
and  he  estimates  the  value  of  tliebuilding, 
with  which  he  says  he  was  familiar,  at 
about  $1,000.  That  he  had  the  cottage 
on  Ruby  street  constrncted,  nnd  It  had 
cost  about  $800  or  $700  at  the  time  of 
the  fire,  nnd  he  estimated  Its  vulue  then  at 
abont9400.  That  he  had  u  cottage  on  East 
Ruby  street  bnllt,  and  was  frequently  in  It, 
and  It  coBtt4G0  or  $500;  and  he  wasfuniil- 
lar  wUli  Its  value  on  the  dity  of  the  Are, 
and  esdniates  it  at  about  $200.  That  he- 
was  acquainted  with  tbevalmof  tin: three- 
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remaining  cottages,  havlns  bad  them  con- 
structed onderhisaaperTlBlun.  That  they 
cost  about  $85U  each;  and  be  estimatea 
their  value,  with  which  he  is  familiar,  at 

■about  $20U  each.  ' 

Tnat  in  estimating  the  value  of  the  hotel 
At  the  time  ot  the  fire  ba  makes  allowance 
for  tlie  deterlorbtioQ  ot  the  building. 
That  the  deterioration  of  a  building  of 
that  character— a  wooden  bnllding,  of  yel- 
low pine— depends  largely  on  the  quality 
of  the  timber  put  Into  It.  If  It  is  clear, 
faeart  lumber,  free  from  wlcdshakeB  or 
knuts,  and  painted  over,  and  protected 
from  the  weather,  it  ia  very  difficult  to  say 
when  deterioration  begins.  If  It  Is  what 
Is  called  "mill  run  lumt>er>'*  — that  is,  a 
whole  log  taken  through,  with  portions 
of  sup  In  each  board,— deterioration  will 
begin  In  two  or  three  years,  at  times 
earlier;  but  on  clear,  heart  lumber,  such  as 
was  put  into  that  building,  he  does  not 
believe  there  was  a  deterioration  of  5  per 
-cent,  in  10  years  on  the  building.  That 
the  root  ot  the  bnllding  was  covered  in 
1886  with  new  tin.  and  with  three  coats  ot 
•paint  on  tlie  tin.  That  there  could  not 
nave  been  any  deterioration  In  two  years. 
That  he  made  a  very  large  allowance  lor 
4)eterl oration  In  the  other  balldlngs,  as 
the  material  was  not  so  select  as  that  put 
in  the  hotel. 

He  also  stated,  under  objection,  that  It 
was  "improper."  etc.,  the  cost  of  the  fur- 
niture and  onifltottbe  butel  was  nearly 
f 16,000  gross,  or  914.(K)0  of  f 14,700,  ezclo- 
«ive  of  the  freight.  He  gives  the  cost  of  a 
«reat  many,  If  not  all,  of  the  separate 
things  compuBlng  this  outfit.  He  states 
that  he  was  thoruugbly  acqnalnted  with 
this  property  on  the  day  of  the  fire,  and 
was  familiar  with  its  value  Ht  that  time, 
having  bougbtand  sold  furniture lornear- 
ly  five  years  InTavares.and  having  stayed 
In  the  hotel  nearly  all  the  time  up  to  a 
«bort  time  before  its  destractton.and  had, 
several  days  before  the  fire,  taken  a  Mr. 
Roost  over  the  entire  building,  with  the 
view  of  renting  It  to  him  ror  the  entming 
year,  and  therefore  examined  everything 
tint  a  few  days  before  the  fire.  The  furni- 
ture, be  says,  was  Id  complete  condition. 
There  was  but  one  bedstead  In  the  entire 
furniture  that  was  hurt;  that  was  on  the 
fourth  floor.  Some  Englishmen  got  on  a 
■frolic,  and  broke  it  where  the  locks  go 
Into  the  sides.  That  was  the  only  thing 
tiiat  was  not  In  alieolutely  perfect  condi- 
tion. **[  estimate  the  value  of  the  entire 
outfit  on  the  day  of  the  fire,  at  (10,000.  I 
dealt  In  fnrniture  for  four  years,  and  know 
what  the  price  Is ;  and  I  will  state  I  could 
'liaTesoId  the  fnrniture  In  my  store  for 
over  $10,000." 

He  Htates  that  the  counters,  shelving, 
«tc.,  in  the  first  store  cost  f],l{>0  or  91.2U0, 
and  shows  his  familiarity  with  them.  He 
does  not  state  their  value.  Gives  the  cost 
-of  the  life-preservers,  maps,  and  harness 
at  fS.OOO,  and  their  value  at  the  time  o( 
the  fire  as  f 1,000.  That  he  purchased  the 
-cotlre  outfit  of  printing  material  In  Cin- 
cinnati, and  publishnd  and  edited  the  Ta- 
vares  Herald  for  several  years.  That  it 
«08t  91.600  there,  and  part  of  the  furniture 
for  It  he  had  made  at  Tavares  at  a  cost 
■of  about  f  100;  and  be  estimates  the  value 
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of  this  property  on  the  day  of  the  fire  at 
9I4200.  A  large  amount  of  the  type  had 
never  been  used. 

W.  P.  Floyd,  a  carpenter*  who  says  be 
sopertntended  tiie  work  of  enlarging  the 
hotel,  he  having  had  charge  of  the  car- 
penter and  mason  work,  testifies  that  he 
made  an  examination  ot  the  original 
building  before  enlarging  It,  and  found  the 
sills  sound,  and  the  plastering  good ;  and 
says  all  heart  pine  was  put  In  the  new 
building  as  near  as  he  could  get  it,  the 
lumber  bfin^'  selected  and  the  framing  be- 
ing sawed  out  specially  for  it.  He  de- 
scribes the  building  and  material  fully, 
saying  that  between  ^.000  and  f3.700  were 
paid  for  carpenter's  work  alone;  that 
very  little  repair  bad  to  be  made  on  the 
building  up  to  the  time  of  the  fire;  and 
that  he  had  charge  of  the  plaintiff  com- 
pany's work  up  to  that  time;  no  repiilra, 
outside  of  a  pane  of  glass,  ur  some  little 
thing  about  the  water-closet,  or  eunie- 
ttalng  like  that.  The  building  was  in  good 
condition  at  the  time  of  the  fire.  He  also 
describes  the  coanters  and  shelving  of  the 
corner  store,  which  counters  and  shelves 
he  regards  as  being  elaborate,  ahd  a  good 
solid  Job,  and  in  good  condition  on  the 
day  of  the  fire,  so  far  as  he  knew,  which 
counters  and  shelves  he  estimates,  from 
bis  practical  knowledge  of  building  tliem. 
as  worth  three  to  four  dollars  a  running 
foot  on  the  day  of  the  fire,  and  that  other 
counters,  ot  not  so  fine  a  quality,  were 
worth  two  dollars  per  foot.  He  did  bis 
trading  in  the  store, and  was  there  "every 
day  or  evening." 

•T.  H.  Sears,  a  practical  cari>enter  and 
builder  of  44  ypars*  experience,  and  who 
had  done  building  in  Florida  for  about 
two  years  before  the  fire,  and  at  Tavares, 
and  is  familiar  with  the  price  of  lumber, 
building  material,  and  labor,  upon  being 
g^ren  speclflcatlons,  diagrams,  and  pbu- 
tograph  as  descriptive  of  the  hotel,  was 
asked  to  state  what  It  would  bsvo  cost 
the  plaintiff  to  have  such  a  building  con- 
structed on  the  9th  day  of  April,  1888,  the 
day  of  the  fire.  The  qu^tlon  was  object- 
ed to  as  not  Btatiog  a  proper  hypothetical 
case  to  be  submitted  to  the  Jury  under  the 
tacts  of  the  case  at  bar,  and  as  too  indefi- 
nite, and  offering  too  wide  a  latitude,  and 
not  confining  the  estimate  of  the  witness 
to  a  definite  building,  and  as  misleading, 
incompetent,  and  Irrelevant ;  but  the 
obJectUtn  was  overruled,  and  exception 
taken.  His  reply  was  f35,fi37.17,  including 
16  per  cent,  for  bnUders'  commissions,  or 
$31,207.82,  ezclnslve  nf  such  commlssluns. 
That  he  lived  in  the  building  more  than  a 
year,  and  that  the  character  of  tlie  con- 
struction was  very  fine  and  good.  Had 
occasion  to  notice  the  character  of  the 
construction;  as  a  builder  he  generally 
looked  out  for  such  things.  Had  taken  no 
particular  notice  of  the  plastering  on  the 
walls,  but  knows  It  was  a  good  Job,  and 
noticed  that  In  bnmlng  down  the  board- 
ing bad  burned  off  the  framework, leaving 
the  skeleton- the  walls — standing,  and 
the  frame-work  burning;  and  It  fell  piece 
by  piece,  showing  it  was  thoroughly  put 
up,  and  solidly  constructed.  That  he  was 
in  the  building  at  times  other  than  when 
he  lived  In  It.   Had  no  o^r  place  to  alt 
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aroand  except  on  ttae  plana  In  the  eren- 
In^.  That  he  spent  mnch  time  there, 
went  iDBide.ucoupted  thrcedtffweDt  rooma 
when  be  lived  there,  and  had  been  overthe 
boitding  or  through  it,  except  the  upper 
story,  which  be  waa  never  In,  and  has 
SDfficlent  personal  knowledge  of  the  build- 
ing to  be  able  to  give  an  estimate  uf  Its 
value  OS  the  dth  of  April,  1888.  That  the 
condition  o(  it  on  the  day  of  the  fire  and 
prior  was  aboat  perfect.  In  reply  to  the 
question  now  pnt  to  him  as  to  his  eHtl- 
raate  ol  the  value  o(  the  building  on  the 
day  of  the  flre,  be  replied:  "I  have  been 
used  to  adjust  fire  losses  north,  and  am 
pretty  well  posted.  That  building  was 
worth  $36,687.17  on  that  day  of  the  fire. " 
He,  In  reply  to  a  sohseqaent  Inqalry.  said 
be  would  not  take  the  contract  to  pot  up 
the  building  on  that  day  tor  $31,000.  He 
also  stated  that  It  would  have  cost  f3,500 
to  $4,000  to  construct  the  corner  store 
building  on  the  day  of  the  flre,  and  that 
irom  his  knowledge  ol  its  condltiou  It  was 
then  well  worth  $2.600 ;  and  that  the  second 
atore.  with  the  condition  of  which  he  was 
well  acquainted  at  the  time  of  the  lire,— it 
being  good, — was  worth  $1,300. 

W.  A.  Miller,  a  contractor  for  buildings 
■of  all  kinds,  who  has  been  engaged  in  the 
buaineeR  tor  five  years,  and  lives  at  San- 
iord,  Fla.,  and  was  familiar  with  the  price 
of  material  and  labor  In  1888,  and  at  the 
time  of  the  flre, stated  in  answer  toagues- 
tlon  like  the  first  given  above  as  pro- 
pouDded  to  Sears,  the  same  objection  and 
rnllng  and  exception  being  made,  that  It 
would  have  cost  $30,000,  and  that  there 
would  have  been  no  deterioration  in  such 
a  building  In  two  years. 

C.  E.  Pearce,  a  contractor  for  80  years, 
^nd  for  8  yearn  In  8outh  Florida,  and  fa- 
miliar with  the  cost  of  labor  and  balldlog 
material  In  April,  1S8B,  replied  to  the  same 
4]neetion,  under  same  objection,  rnllng, 
And  exception,  tbot  It  would  have  cost 
$27,964.20.  That  he  hadapersonal  knowl- 
edge of  the  price  of  lumber  and  wood- 
work, and  some  acquaintance  with  the 
bnildlng.  Had  been  in  it.  but  hla  knowl- 
■adgeofthe  building  did  not  aid  him  In 
making  the  estimates.  That  there  would 
Aave  been  6  per  cent,  depreciation  In  the 
■building  for  the  two  years  in  that  local- 
ity, and,  supposing  one-third  of  it  had 
-been  constructed  in  18K2,  that  one-third 
would  have  depreciated  ovw  10  per  cent., 
but  not  if  it  had  been  thoroughly  repaired 
Jn  1886. 

W.  T.  Cotter,  a  wltneH  tor  d^tadant, 
■carpent«'  and  builder  of  all  kinds  for  ^ 
years,  who  has  bniltall  classes  of  buildings 
In  Florida.  In  answering  the  same  ques- 
tion, put  the  estimate  at  $18,000,  and  says 
he  would  have  built  It  for  this  price;  and 
that  the  corner  store  could  have  been 
hnllt  for  $2,500,  correcting  a  previous  estl- 
niate  of  $4,000;  and  that  the  second  store 
'Conid  havebeeubulltfor$l,100.  Hestatea 
the  depreciation  of  buildings  In  Florida  to 
toe  from  6  to  7  per  cent, 

J.  K.  Barrett,  a  witness  for  plaintiff, 
who  was  in  charge  of.  the  hotel  from  De- 
^mber.  18$6>  to  April  20, 1886.  It  having 
been  refitted  after  he  tookcharge.and  bad 
been  In  the  hotel  business  2U  years,  de- 
.aerlbea  ttaefamltare  and  outfit,  and  estl* 


mates  Its  ralne  as  of  that  time  at  from 
•7,000  to  $7,500. 

E.  S.  Newdl.  a  witnen  for  defendant, 
and  steward  In  the  hotel  from  December, 
1887.to  February 22, 1888, considers  $S,(>00a 
very  liberal  estimate  of  value.  He  says 
furniture  In  hotels,  when  the  lease  changes 
at  short  periods,  depredates  from  2U  to  25 
per  cent. 

D.  8.  Bandolpb,  the  leasee  ol  the  hotel 
fn>m  December.  1887,  up  to  the  time  of  the 
fire,  says  the  lease  was  at  $100  per  month, 
he  to  put  In  all  repairs;  that  when  he 
rented.  Mr.  St.  Clalr-Abrams  said  the 
house  was  in  such  bad  condition  he 
thought  of  shutting  It  up,  and  would  not 
pnt  in  any  repairs.  His  estimate  of  the 
value  ol  the  turulture  Is  $2,675,  and  saya 
the  annual  depreciation  ot  furniture  In 
hotels  is  20  to  26  per  cent,  and  upwards; 
that  the  linen  depreciated  6Q  per  cent. 

There  is  an  Irreconcilable  conflict  be- 
tween Newell  and  Randolph  on  the  one 
side  and  Mr.  8t.  Clalr-Abrams  on  the 
other,  as  to  the  quantity,  quality,  and 
condition  of  the  furniture  In  the  hotel; 
but  it  Is  /lufficlent.  without  mentioning 
particular  points  In  which  other  witnesses 
sustain  the  last-named  witness,  to  say 
that  the  Jury  has  settled  this.  Mr.  St. 
Clalr-Abrams  also  states  that  the  terms  of 
the  lease  had  been  changed  to  a  percent- 
age on  the  gross  iucome  over  a  certain 
sumt  which  Is  denied  by  Randolph.  Ran- 
dolph also  stated  that  a  great  many 
paues  of  wludow-glass  were  out, and  that 
the  house  leaked. 

The  amount  which  it  would  have  cost 
to  erect  buildings  of  the  same  kind  on  the 
day  of  the  flre,  lees  a  proper  deduction  for 
deteHoratinn,  Is  nut  the  proper  measure 
of  damages  In  a  case  of  this  kind.  In 
Burke  v.  R<itlroad  Co.,  7  Helsk.  461,  where 
the  plaintiff's  dwelling  and  contents  had 
been  destroyed  by  fire  commuulcated  by 
sparks  from  the  railroad  company's  loco- 
motive, the  Jury  were  Instructed  that  the 
measure  of  damages  would  be  Just  what 
It  would  cost  In  cash  at  the  time  and 
place  of  the  burning  to  replace  the  house 
and  each  article  consumed  in  It.  This  was 
h^d  to  be  inaccurate,  and  calculated  to 
produce  confusion  In  the  estimate  of  dam- 
ages, and  the  better  instruction  to  be  that 
the  measure  of  damages  would  be  the 
value  of  the  property  destroyed  at  the 
time  and  place  of  the  destruction.  In 
Railroad  Co.  v.  Wlnslow.  66  III.  219.  a  case 
of  condemnation  of  private  property  for 
railroad  purposes,  the  company  having 
taken  the  land  and  destroyed  the  build- 
ings upon  It,  it  Is  aatd :  "For  all  the  prop- 
erty of  appellees  taken  by  the  corporation 
for  their  uses,  or  damaged  by  It,  Just  com- 
pensation must  be  made  to  the  (twners. 
If  a  building  stands  In  the  way  ot  the  road 
which  it  la  neuessary  to  destroy,  Its  value 
must  be  paid  by  the  corporation,  and  the 
Jnry.in  estimating  Its  value.  w*ll  take  into 
consideration,  not  the  value  of  the  mate- 
rials composing  the  building,  but  the  value 
ot  the  bnildlng  as  such." 

The  value  of  the  property  at  the  time 
and  place  of  the  fire  Is  the  question  the 
Jury  Is  to  pass  upon.  This  the  court 
charged,  and  the  plaintiff  admitted. 
Market  value  Is  what  a  tblng;^  will  sell  for. 
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Banroiid,et«.,Co.  r.BnnnPlI,  81  Pa.  St. 414. 
To  muke  a  market,  bowever,  thure  must 
be  buylDK  and  eellioff.  Blydenbni^fa  t. 
Welsh,  1  Baldw.  840.  Property  may  have 
a  value  lor  wblcb  the  owner  may  recorer 

11  It  be  destroyed,  althuagb  It  have  no 
market  vnlne.  Railroad  Go.  Stanford, 

12  Kan.  854,  880.  **SDppoae,*  aafca  the 
noart  In  tbe  case  Jnst  cited,  "a  rod  of  rail- 
WHy  track,  or  a  aliadn  tree,  or  a  fresco 
painting  on  tbe  walls  or  celling  ol  abonse, 
or  a  busbel  of  com  un  thn  western  plains, 
Bbonld  be  destroyed,  could  tbere  be  no  re- 
covery for  these  articles  simply  because 
there  might  be  no  actual  market  value  for 
the  same?"  To  fix  tbe  market  value  uf 
a  thing,  U  aeeniB  to  us  that  there  must  be 
a  selling  of  things  of  the  name  kind.  If 
there  bad  ever  been  a  saleol  an  hotel,  orof 
any  other  building, In  Tavares,  Dte  are  not 
informed ;  and  we  hare  no  Judicial  knowl- 
edfre.  nor  does  the  record  Inform  us,  that 
hotels  have  a  market  value  there.  Tet, 
thuugh  there  Is  no  market  value  or  stand- 

,ard  valne,  the  plaintiff  should  not  be  al- 
lowed more  than  the  property  destroyed 
by  fire  on  tbe  8tb  of  April,  18f^,  was  rea- 
sonably -worth  lu  Tavares.  To  do  this  It 
Is  proper  to  Invoke  the  aid  of  all  facts  cal- 
cnlnted  to  show  Its  value,  and  we  are  un- 
ableto  perceive  that  the  circuit  Judge  erred 
In  admitting  the  evidence  uf  the  cost  uf 
r^laelng  the  building  on  tbe  day  of  the 
Are.  It  wan  a  fact  tending  to  show,  and 
to  be  considered  with  others,  by  tbe  Jury 
in  determining  what  amiinnt  of  money 
would  pnt  the  plalntIR  In  the  position  In 
which  he  was  at  the  time.  It  there  were 
any  other  facts  Incident  to  the  condition 
of  Tavares,  considered  In  a  liUBlnesa  or 
other  polntofTlew,  calculated  to  affect  the 
value  of  this  or  any  other  property  there, 
and  which  woald  qualiry  or  oatweigh  the 
Item  of  this  cost  of  reatitutlon,  and  soch 
facts  do  not  appear  in  the  record,  we  are 
not  responsible.  It  must  be  assumed 
tbere  were  none  other  existing.  By  say- 
ing the  testimony  was  admlsHlbln  we  do 
not  say  what  weight  should  be  given  It, 
nor  do  we  come  into  conflict  with  the 
Tennessee  and  Illinois  cases  last  men- 
tioned. The  evident  meaning  of  those 
cases  Is  that  tbe  coat  of  restitution  or  of 
the  materials  Is  not  the  measure  of  dam- 
ages guvemlngtfae  Jury, and  not thatsnch 
facts  can  never  be  considered  in  arriving 
at  the  true  value  or  measura  of  damages. 
If  an  article  has  no  market  value,  Its  value 
maybe  shown  by  protil  uf  such  elements 
or  facts  affecting  the  question  as  exist. 
Beconrse  may  be  h|id  to  the  Items  of  cost, 
and  its  nttllty  and  use.  2  Suth.  Dam. 
878.  In  LuBe  v.  Junes,  89  N.  J.  Law,  707, 
the  plaintiff  was  permitted  to  show  the 
cunt  uf  a  bedstead  as  tending  to  prove  Its 
value.  This  cost  was  th«  price  at  wbich 
a  regular  dealer  in  such  nrticles  had  sold 
It  when  new  In  the  ordinary  course  of 
trade.  *'Asaleso  made, "said  theconrt, 
**  was  evidence  ol  the  market  value  of  the 
thing  when  new,  and  the  value  of  each 
gooda  when  worn  can  scarcely  be  ascer- 
tained except  by  reference  to  the  former 
price,  and  the  extent  of  the  depreciation. 
Ol  course,  the  cost  alone  would  not  be  a 
]nst  criterion  of  the  present  value,  but  It 
would  eonstltate  one  elemmt  In  suchacrl- 


terlon,  and  the  attention  of  tbe  !ary  In 
this  case  was  clearly  directed  to  the  Im- 
portance which  It  deserved  to  have."* 
See.  also,  8nlllvan  v.  Lear,  28  Fla.  468, 
474,  8  South.  Rep.  840.  In  Whipple  v. 
Walpole.  10  N.  H.  180,  It  was  held  It  was 
admissible  to  prove  what  borsea  tike 
those  lost  or  Injured  cost  at  a  town  near 
the  place  where  the  loss  uccnrred.  Dpon 
the  same  principle,  and  for  eveu  stronger 
reasons,  we  think  that  the  cost  of  restitu- 
tion at  tbe  time  of  the  destmctlon  of  the 
building  was  au  element  which  might  be 
considered  by  the  Jury  with  others  In  as- 
certaining value. 

The  suggestion  <rf  appellant's  brieU  that 
what  a  building  ta  used  ftir,  whether  it 
was  a  home  or  a  bnrineaa  honse.  what 
income  was  derivable  from  it,  where  it 
was  located,  what  its  surroundings,  enter 
into  the  consideration  of  valne,  are,  as  to 
the  hotel,  met  by  tbe  evidence  In  this  case, 
and,  except  as  to  that  of  Income,  the  same 
maybe  said  of  tbeotherbolldlngs.  Wheth- 
er or  not  any  of  the  bnlldinss  were  pruflt- 
aMe  as  Investments  at  tbe  time  ol  tbe  fln 
tbe  defendant  coold.  If  sneh  evidence  was 
admissible,  have  rilctted  on  cross-examf na- 
tion of  plaintiff's  witnesses,  or  by  inde- 
pendent testimony,  as  might  have  been 
proper  under  the  circumstances;  and  the 
same  may  be  said  also  of  the  euRgeatlon 
as  to  the  "prospects"  of  tbeae  properties, 
and  of  tbe  value  of  other  property  in  the 
vicinity,  and  of  the  land  alter  the  bonnes 
were  bnmetl.  "What  were  tbe  whole 
premises  worth  in  the  market  as  they 
stoud  at  the  time  of  the  Hre,^  le,ll  weeu  - 
Btltute  the  wi>rd8  "at  Tavares"  fur  "In 
tbe  market,"  the  qnestlun  really  snboilt- 
ted  to  the  Jnry  tor  decision. 

The  qnestlon  uf  valne  In  eanes  where,  as 
here,  there  is  no  market  valne.  Is  one 
pecnilarly  lor  the  Jurj'.  Nfitbing  has  been 
permitted  to  gu  to  this  jury  wliicb  It  was 
improper  lor  them  to  consider  in  coming 
to  a  conclusion  as  to  the  value  of  the  sev- 
eral klndsof  property  fn reived.  It  cannot 
be  aasuuied  that  there  were  other  peraons 
who  would  have  testified  to  facts  or  clr- 
eumstancea  other  than  those  shown  by  tbe 
record,  of  a  character  to  Inflneoce  tbe 
Jurors  to  a  lowerestlmnteof  tbe  values, 
or  have  themselves  placed  a  less  valne  on 
the  property.  The  Jury  has  returned  a 
verdict  according  to  Its  Judgment,  and  It 
Is  undeniable  that  they  have  not  given  the 
plaintiff  the  benefit  of  tbe  several  values 
luHlsted  upon  by  the  plaintiff's  chief  wit- 
ness, but  it  is  apparent  that,  alter  consid* 
ering  all  the  facts  and  circnmetanees  and 
testimony,  the  Jury  has  said  what  they 
deemed  the  property  to  be  worth,  falling 
considerably  below  the  aggregate  of  that 
witness'  opinion.  Tbere  was.  In  our  Judg- 
ment, sufficient  evidence  to  sustain  the 
verdict,  and  we  fall  to  Bnd  In  the  brief  any 
contention  that  the  verdict  should  be  re- 
versed as  being  excessive.  If  there  were 
such  contention,  we  cotrid  not  sustain  It. 

VIII.  Upon  the  question  of  the  allow- 
ance of  Interest  as  matter  of  right  upon 
theamount  of  damages  found  by  the  Jnry, 
from  the  date  of  the  deetmctlun  of  the 
property  In  cases  tike  this,  wliere  the  dam- 
ages sued  for  are  unliquidated,  the  fullow- 
fng  aothoritiee,  with  others  that  we  taave 
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examined,  bold,  1b  elteet,*tb«t  the  im 
may. at  tnelT  diaemtlan,  allow  and  Inande 

interest  In  tbelr  Terdlct  ai  damaKeu.  bat 
not  asinteresteo nomine.'"  iJSedsr.Dam.  p. 
190;  autborltles  cited  In  note  to  Sbelleck 
T.  French,  6  Amer.  Dee.  196;  Black  t. 
Transportation  Co..  4!>  Barb.  40;  Bailroad 
Co.  T.  Sears,  66  Qa.  490;  Lincoln  t.  Cluflln, 
7  Wall.  Garrett  t.  Railway  Co.,  8« 
Iowa.  121;  Bradr  t.  WlleoxBun.44  Cal.  28». 
Id  all  tbeae  nathorltlca  no  other  reason  la 
clTcn  for  this  role  than  that  U  baa  been 
ao  fadd  In  other  CQse«  that  hare  gone 
fore  them,  except  that  In  a  few  cases  It  la 

£ot  upon  the  groand  that  where  property 
wroDgfolly  takeu  and  withheld,  the 
defendant  sets  the  benefit  oi  Ita  uae  during 
tlie  detention,  and  la  reqalred  to  pay  In- 
terest aa  cumpensatlon  for  aueb  DKe,  when 
Id  eaaeri  of  property  wrongfully  destroyed 
the  defendant  derives  no  benefit  there- 
from. The  answer  to  thhi  theory  Is  that. 
In  casea  (»f  this  ktud  for  the  neKllj^nt  and 
wrongfaldeatmctlonuf  properly,  the  isRue 
aa  to  the  amount  trf  tbe  compraHatlon 
doea  not  depnd  upon  beneflta  that  ae- 
crned  tberelrom  t-o  tbe  defendant,  wboae 
negligent  art  brought  about  the  defitmc- 
tlon ;  but  the  Issue  rests  wholly  api>n  the 
qwtlon  aa  to  what  Is  the  aum  of  the 
damage  to  the  party  wboae  property  baa 
been  deatroyed.  Nettbcr  do  we  thiuk  thla 
theory  can  properly  be  applied  even  In 
caaea  of  treapaaa  and  trover.  Intereat  on 
the  valve  of  the  property  taken  In  thoae 
eaaes  cannot  correctly  be  said  to  be  al- 
lowed to  the  pLalntin  **  because  the  defend- 
ant derives  benetlt  from  tbe  iiee  of  the 
property,"  but  la  allowed  to  the  plain  tin 
to  rompensate  bim  for  bla  deprivation  ol 
fta  dse  during  the  detention  thereof.  Sup- 
poae  In  this  cane  the  fumitore  In  thla  hotel, 
iDBtead  ol  being  deatroyed.  had  been 
wrongfully  taken  by  tbe  defMidant.  and 
bad  been  carried  away  and  disposed  of 
at  once  by  gift  to  other  partlea,  or  had 
been  destroyed  by  fire  or  otherwlae  after 
the  taking,  so  that  It  really  derived  no 
benefit  therefrom,  In  an  action  for  the  re> 
covery  of  Itavaltie  Intereat  under  tbe  mod- 
ern antborltlea  would  be  recoverable  aa 
matter  of  legal  right;  but  In  such  caae, 
would  tbe  anbsequent  (dft  or  destruction 
thereof,  and  abseuce  of  beneficial  uae  to 
tbe  driradant.  have  any  effect  upon  the 
right  to  the  recovery  of  intereat?  The  an- 
swer In  tbe  negative  la  self-evident. 

In  Ancram  v.  Slone,  2  Spear,  G94,  In 
wblcb  tbia  question  of  Interest  Is  dla- 
cnaaed  at  greater  length  than  In  any  caae 
wa  have  examined  holding  tbla  view. 
Frost.  J.,  says:  "To  the  argument.  II  in- 
terest may  be  allowed  In  the  aggregate 
damagesfound  by  a  verdlet.why  mayitnot 
be  allowed  eo  vom/ne?— the  reply  la:  The 
law  does  not  Inquire  Into  tbe  particular* 
of  nvwdlct  fordamaKes,avd  tn  someeaaea 
interest  fumlahes  a  just  and  convenient 
meaanre  for  tfae}ury.  Bat  It  Is  a  atated 
compeneatlou  for  the  une  of  money,  and, 
as  It  cannot  be  aeparated,  even  In  Mea. 
from  debt,  seema  not  properly  Incident  to 
uncei-taln  and  contlngeat  damages,  Tbe 
diatbictlon  la  admitted  to  be  one  of  form, 
depending  on  the  form  and  caaae  of  ac- 
tion. It  la  neceasary  and  obligatory  by 
law.  to  maintain  the  fonns  ol  action*  with 


thadlatinctlTa  rnlaawUdi  gOTsni  tbem. 
II  tbla  aiKoment  la  not  allowed  to  ba  de- 
cMve,  tbvn  ta  no  reaaon  why  aaaumpatt 
ahoDld  not  be  brought  on  a  aealed  Inatru- 
ment,  or  one  form  ol  action  aerve  alike  for 
all  contracta  as  well  aa  torts.  Bealdea,  In 
actlona  aonnding  In  damages,  the  liabili- 
ty, amount,  and  time,  necessary  Incidents 
for  the  allowance  of  Interest,  are  not  aa- 
eertaloed  and  determined  until  the  verdict 
la  roidered.  Interest  being  stated  dam- 
ages on  pecuniary  llabllitiea.  to  find  a 
sum  with  interest  In  an  action  sounding 
In  damagea  la  to  allow  damages  on  dani- 
agea,  wblcb  Is  an  incongruity."  Tbe  pith 
ol  the  argument  here  ia  that  tbe  distinc- 
tion grows  oat  of  and  d^jenda  upon  the 
"form"  of  action,  and  that  It  la  neceaaary 
to  maintain  tbe*'lorma  of  action,"  with 
tbe  distinctive  rnlea  which  govern  them. 
We  cannot  give  onr  consent  that  mattera 
of  anbstu  nee  founded  upon  right  shall  be 
thus  mode  sultaervlent  to  tbe  mainte- 
nance ol  the  mere  forms  ol  action ;  or  that 
moaey  wblch  rlghtlolly  belongs  to  a  par- 
ty sball  be  given  when  called  by  the  name 
"damage*, "  and  withheld  II  chanced  to 
be  called  **lntereat."  In  Parrott  v.  Ice 
Co.,46N.y.W1.tberourtaayB:  "Incaaea 
of  trover,  replevin,  and  treapaaa.  Interest 
on  tbe  value  of  property  unlawfully  tulien 
or  converted  is  allowed  by  way  ol  dam- 
agea, for  tbe  purpoas  of  complete  Indemni- 
ty of  tbe  party  Injured,  and  It  la  difficult 
to  see  why,  on  the  aame -prinrt|>le.  Inter- 
est on  the  value  ol  property  loat  or  d<v 
troyed  by  the  wrongful  or  negligent  act  of 
another  may  not  be  luclntled  in  the  dam- 
agea. "  In  the  case  of  Ancruw  v.  Slone,  hu- 
pra.  tbe  court  says:  "It  ia  neceaaary  to 
tbe  allowance  and  eatlmate  of  Intenvt  to 
ascertain  theanm  doe,  and  the  time  when 
payable."  At  what  time d«iea  tbe  liabili- 
ty for  the  n^lgent  deatmctlon  of  proper- 
ty attach  to  the  wrong-doer  It  It  shall  be 
found  that  all  tbinga  concur  to  aet  aoch 
liability  In  motion?  It  haa  l>een  some, 
tlmea  contended  that  each  liability  at^ 
tachea  only  upon  the  finding  of  the  lury. 
Wedooot  think  ao.  The  verdict  irf  the  Jury 
simply  declares  the  liability  and  fixes  tbe 
amount.  Tbe  law  attaches  theHalilUty 
at  the  time  of  the  destruction,  U  all  tbe 
circumstances  attendant  thereon  concur 
In  stamping  tbe  caae  with  tbe  legal  ele- 
ments of  liability.  Aa  l>efore  seen,  tbe 
measure  of  tbe  loaer's  damage  la  tbe  value 
of  hia  property  deatroyed  at  tbe  time  ol 
Its  deatmcti<m.  Why  at  the  time  of  dc- 
Btrnctlon?  Because  It  la  at  that  time 
that  tbe  destroyer  becomee  liable  for  such 
value.  The  loser,  before  and  at  tbe  time 
of  eucb  destruction,  waa  entitled  to  bla 
property,  and  tbe  beneBclal  uae  of  it; 
and  Instantly,  upon  auch  destruction,  be- 
comee, under  the  law.  entitled  to  Ita  value 
tn  money  at  tbe  banda  of  tbe  wrong-doer, 
and  can  sue  Inatantly  lor  anch  value.  Be- 
cause. through  tbe  law's  delays,no  oppor- 
tunity ia  afforded  to  have  tbe  amount  of 
that  value  declared  by  a  Jury  tor  a  year, 
pM4iupa  several  years,  la  it  right  that  the 
loser  shall,  during  all  that  time,  be  kept 
out  of  both  his  property.  Its  use,  and  Its 
value,  without  some  remuneration  for  the 
retentlcHi  by  the  wnmg-doer  ot  such  val- 
ve? Upcm  evofy  ptlaelpleol  right  wa  casr 
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oot  think  w>.  Tbft  theory  ot  the  meacnire 
of  liability  In  each  caeee  fe  Jnet  compenea- 
tlon.  We  cannot  see  either  Jnetlceor  com- 
pleteness ot  tlie  compensation  dispensed 
under  a  rnle  that  declares  a  party  wbo 
wrongfully  destroys  aDOtfai>r's  property 
to  bp  liable  at  the  time  of  such  destrnctlon 
tor  the  value  thereof,  but  that  permits  the 
wrong-doer  to  withhold  such  valae  for 
years,  without  some  compensation  for 
such  retention.  We  cannot  appreciate  the 
force  of  the  arjiriiment  of  the  learned  Judge 
in  Ancnim  t.  Slone,  supra,  "that  to  al- 
low Interest  in  an  action  tor  damages 
would  be  to  allow  damages  on  dam- 
ages." It  Is  true  that  in  a  certain  sense 
It  is  an  allowance  of  damages  on  dam- 
ages, (interest  being  a  species  of  damage,} 
but  Ids  not  an  allowance  of  damase  on 
damage,  for  tbe  same  caase  ot  damage. 
In  the  onecaso  the  prlnnlpal  sum— the  vuU 
ue  of  the  property  destroyed— is  awarded 
as  tbe  damage  for  the  wnmgtui  destruc- 
tion; in  the  other,  Interest  Is  allowed  as 
the  damage  tor  the  wrongful  decentlon  of 
snch  value.  In  Ghapojan  t.  Hallway  Co.* 
36  Wis.  804,  Chief  J nstlce  DixoN  says :  "In 
trespass,  trover,  or  replevin  for  the  same 
pn>perty  taken  or  converted  by  the  de- 
fendants, such  would  have  been  the  legal 
rule  of  damages;  or,  rather,  the  value, 
witb  Interest  from  the  time  of  the  taking 
or  conversion.  Why  should  not  tbe  same 
rule  prevail  In  this  action?  We  are  at  a 
loss  to  assign  any  good  reason  for  the  dis- 
tinction. If  it  can  be  said  that  It  exists,  or 
If  it  can  be  said  to  be  In  the  discretion  ot 
the  Jury  to  give  Interest  by  way  ot  dam- 
ages In  this  case,  whilst  In  the  others  they 
must  give  It  as  a  matter  ot  strict  legal 
right.  We  say  we  can  see  no  good  reason 
for  the  discrimination.  The  object  ot  the 
rnle,  or  ot  any  rule  of  damages  In  any  ot 
the  cases.  Is  to  give  Just  and  full  compen- 
sation for  loRses  actually  sustained.  It  Is 
obvious,  regard  being  bad  to  such  com- 
pensation, which  constitutes  the  founda- 
tion of  the  rule,  that  the  giving  of  Interest 
Is  as  essential  In  this  case  as  In  any  of  tbe 
others.  It  Is  Immaterial  to  the  party 
who  has  lost  his  property,  whether  It  has 
been  taken  and  converted,  or  n^Ilgratly 
destroyed  by  the  other.  His  loss  is  the 
same  In  either  case,  and  In  either  case  he 
should  be  entitled  to  the  same  compensa- 
tion. "*  This  view  of  the  law  accords  fully 
with  ours,  and  seems  to  he  sustained  also 
by  tbe  following  antboritles:  1  Suth. 
Dam.  174:  Railroad  Co.  v.  Marley,  25  Neb. 
188,  40  v.  W.  Rep.  948;  Mote  v.  Railroad 
Co..  27  Iowa,  22;  Sayre  v.  Hewes,  82  N. 
J.  Eq.  661i;  Derby  v.  Gallup,  5  Minn.  119. 
(Gil.  85.)  In  the  case  ot  Milton  v.  Black- 
ehear.S  Fla.161,  (decided  in  l8r>8,)  relied  up- 
on to  establish  a  contrary  view,  tbe  ques- 
tion under  discussion  was  not  involved. 
Tbe  action  in  that  case  was  opon  an  ac- 
count  for  Inmber  sold  and  delivered ;  and 
there  Is  nothing  In  the  decision  that  con- 
flicts with  tbe  views  here  expressed.  Nei- 
ther do  we  find  anything  In  our  statute 
that  Is  Inconsistent  therewith.  Our  stat- 
ute—page 585,  §  1,  Mcael.  Dig.,  (chapter 
14s3,  Laws  1866)— provides  as  follows: 
"The  legal  rate  of  Interest  to  be  charged 
on  all  notes,  money,  or  liability  ot  wbat- 
■oever  character,  and  upon  all  fadgmenta. 


shall  be  eight  per  centnm  per  annum. "  In 
view  of  the  charge  given,  we  must  as- 
sume that  they  were  heeded  by  the  Jury, 
and  that  they  included  Interest  In  their 
verdict  from  the  date  of  tbe  fire  to  the 
day  ot  their  finding  upon  the  amount 
found  by  them  to  be  the  valueof  the  pn>p- 
erty  destroyed,  which  value,  by  arithmet- 
ical rules,  we  find  to  be.  In  round  num- 
bers, forty*five  thousand  and  some  hnn- 
dred  dollars.  Tbe  remainder  of  the  ver- 
dict of  f 52,909.08  represents  Interest  found 
by  tbe  Jury  tor  the  period  of  2  years 
and  17  days  Intervening  between  the 
fire  and  tbe  verdict.  The  established 
measare  of  damage  In  each  caseH  being 
complete  compensation,  we  feel  that  It 
would  be  doing  a  positive  wrong  to  tbe 
plaintiff  were  we,  because  ot  these  Inetrnc- 
tlona  on  the  question,  to  order  cither  a 
new  trial,  or  a  remittitur  ot  this  Bum,  to 
which,  upon  every  principle  ot  right,  the 
plaintiff  is  Justly  entitled.  The  errors  as- 
signed for  giving  the  ahove<|uoted  2lRt 
and  8tb  Instructions  on  the  subject  of  In- 
terest and  measure  ot  damage,Hnd  for  the 
refusal  to  give  the  above-quoted  Stith, 
29th,  and  80th  Instructions  asked  lor,  can- 
not he  sustained. 

IX.  It  Is  claimed  that  the  court  erred  In 
giving  to  the  Jnry  the  seventh  fnstrno- 
tlon  requested  by  the  appellees,  which  Is 
as  follows:  **That,  If  the  Jnry  believe 
from  the  evidence  that  the  delwidant,  or 
the  defendant's  agent  at  Tavares,  had 
knowledge  of  the  condition  ot  the 
streets  and  of  the  sidewalks,  and  bad 
knowledge  that  there  was  trash  on  or 
under  the  sidewalks,  and  that  the  side- 
walks were  of  Infiammable  material,  snch 
knowledge  can  be  considered  by  the  Jury 
In  connection  with  the  question  of  negli- 
gence In  permitting  the  emission  of  sparks 
in  large  and  dangerous  qoan titles  and  ot 
unusual  slse  from  the  locomotive.  It  tbe 
Jury  believe  from  the  evidence  that  such 
sparks  were  emitted."  (Asslgued  as  the 
108th  error.)  The  effect  ot  this  charge, 
though  framed  with  cautious  ingenuity, 
was  to  say  to  the  Jury  "that.  In  consid- 
ering the  question  ot  n^ligence  on  the 
part  ot  the  defendant  company,  tbe 
knowledge  of  the  company's  agent  at 
Tavares  of  the  Infiammable  condition  of  the 
eldewalkscould  be  regarded  as  tbe  knuwl- 
edge  of  the  defendant  company,  and  that 
such  knowledge  might  be  regarded  as  an 
element  of  negligence."  It  Is  now  no 
longer  an  open  question,  hnt  well  settled, 
that  notice  to  an  ageut,  to  be  binding  up- 
on his  principal,  mnst  be  concerning  some 
fact  within  the  scope  of  the  powers  and 
duties  of  the  agent  as  such.  To  chance 
the  principal  with  the  knowledge  of  his 
agent,  It  must  be  concerning  some  fact 
connected  with  the  particular  ditties 
that  the  agent  is  authorised  to  perform 
for  the  principal.  Story,  Ag.  {  140; 
Hlern  v.  Mill,  18  Ves.  114;  '1  Pars.  Cont.  77, 
and  anthorltiea  cited  In  note  x;  1  Rorer, 
R.  R.  669;  Fulton  Bank  v.  Canal  Co.,  4 
Paige,  126;  Congar  v.  Railway  Co..  24 
Wis.  157;  Bank  v.  Davis,  2  Hill,  451;  Win- 
chester V.  Railroad  Co.,  4  Md.SSl;  Bank 
V.  Mumtord,  6  Oa.  44. 

We  are  not  satlsW.  In  the  absence  xA 
some  definite  eTldrace  or  better  kaowl- 
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edge  than  we  have.  aHsamlng  tbat  such 
knowledge  can  be  Invoked,  as  to  the  ex- 
tent of  the  datlcB  of  a  locator  station 
airent,  that  notlcu  to  this  agent  wan  Id 
law  notice  to  the  company,  aii<l  therefore 
to  the  engineer  managlns  the  train;  and, 
though  the  charge  may  be  erroneooB,  we 
do  not  think  It  could  have  had  any  mate- 
rial effect  on  the  conclaslon  of  the  Jury  as 
to  the  (]ueHtluD  of  negligence. 

The  question  of  negligence  In  this  cuee, 
as  shown  by  the  dlscasBloa  of  it  In  the 
second  paragraph  of  this  opinion,  re- 
Bolred  Itself  Into  one  of  the  relative  verac- 
ity of  the  witneRBes  ot  the  plafntitf  and 
those  of  the  defendant  npon  the  lasue  of 
the  einlBBlon  of  sparks  as  claimed  by  the 
plaintiff,  and  the  presence  of  a  proper 
p park-arrester,  and  Its  proper  manage* 
ment,  as  claimed  by  the  defendant.  The 
Jury  have  shown  by  their  verdict  tbat 
they  believed  the  testimony  given  by 
p1atntllf*s  wltnenses  as  to  the  escape  of  tbe 
large  qanntltles  of  sparks,  or  coals,  and 
cinders  of  extraordinary  size,  and  did 
not  believe  the  defendant's  contention. 
This  conclusion  results  necessarily  from 
the  verdict,  because  a  verdict  flading  neg- 
ligence, as  this  Impliedly  does,  could  not 
have  been  reached,  and  canuot  be  main- 
tained, on  any  other  theory.  Tbe  escape 
of  Boch  sparks  was  conclusire  erldenct) 
that  there  wus  either  not  a  proper  spark- 
arrester,  or  that  it  was  not  properly  man- 
afced;  and  the  absence  of  such  an  arrest- 
er, or  of  proper  manngement,  established, 
ot  itself,  negligence  In  tbe  defendant.  As 
ttae  Jury  believed  tlits  testimony,  it  la  alto- 
gether unreasonable  to  say  that  the 
charge  under  consideration  could  have  in- 
flaenced  the  verdict.  Negligence  was  nec- 
essarily made  out  without  its  supporting 
Influence,  and  could  not  have  been  made 
out  without  the  evidence  referred  to,  and 
the  belief  thereof.  The  above  testimony, 
believed  as  It  was,  precluded  entirely  any 
otber  verdict  on  the  queertion  ol  ntMXlt- 
gence  than  the  one  reached;  and, if  the 
admission  of  the  testimony  on  which  the 
charge  was  based,  which  testimony 
showed  that  the  local  agent  bad  knowl- 
edge as  to  tbe  trash  and  sidewalks,  had 
been  excepted  to,  and  tbe  question  before 
ns  was  the  propriety  of  Its  admlsalon.  we 
BhoDld  be  compelled  to  say  that  It  was 
error  without  injury;  and  onr  conclaslon 
aa  to  the  charge  Is  the  same.  The  Jury 
eonld  not  have  found  the  verdict  without 
believing  plalntlK's  witnesses,  yet  this 
charge  could  have  had  no  ellecr  in  the  for- 
mation of  this  belief;  and, this  being  so,  it 
had  necessarily  no  effect  upon  tbe  Hndlng 
ul  negligence,  tbe  only  point  to  which  it 
related.  Knowledge  by  the  company  or 
tbe  engineer  mana«ing  the  locomotive  ot 
the  alleged  condition  of  the  streets  and 
sidewalks  might,  in  the  minds  of  the  Ju- 
ry, have  ngKraratfd  the  degi^e  of  negli- 
gence to  willful  iujury;  but  the  escape  of 
tlie  sparks  of  tbe  size  and  In  tbe  quantity 
Indicated  made  a  case  of  negligence,  un- 
der tbe  clrcametanees  existing,  Independ- 
eut  of  any  constderatloo  by  the  Jury  of 
knowledge  or  Ignorance  of  the  company 
or  its  agent. 

X.  ThellStfaerror  assigned  is  the  giving 
of  tbe  fonrtneoth  charge  requested  by 


plaintiff  below,  as  follows:  "That  In 
of  this  kind  the  Jury  have  the  right  to- 
Infer  negilence  from  the  circumstances  of 
the  case;  that  circumstantial  evidence- 
alone  would  authorise  the  finding  of  neg- 
ligence; and  that  the  Jury  have  the  right 
to  presume  from  tbe  escape  of  sparks  io' 
large  and  dangerous  quantities,  and  ot 
unusual  size,  from  tbe  smuke-stack  of  the 
locomotive  engine,  and  at  different  time» 
from  this  same  engine,  that  tbe  entwine 
either  did  not  hare  the  most  approved  ap- 
pliance^ to  prevail  their  escape,  or  that 
the  said  appliances  were  not  properly  ad- 
lasted  80  as  to  prerent  their  escspe,  or 
tbat  the  engine  was  not  bandied  or  oper- 
ated in  a  proper  manner,  and  with  due- 
care  and  vigilance."  Tbe  merirs  of  th» 
proposition  of  law  Involved  In  this  In- 
struction have  already  been  fully  dls^ 
cussed  in  auotber  part  of  this  opinion, 
wherdn  it  la  held  tbat  the  testimony  oC 
the  plaintitf'a  witneaseB  to  the  effect  that 
sparks  and  burning  cinders  of  unusuai 
size  and  in  unusual  quantUlee  wore  in  fact 
emitted  from  the  defendant's  engine,  aa 
against  tbe  evidence  of  the  defendant'a 
witnesses  tbat  the  engine  was  In  perfect 
condition,  and  skillfully  handled,  preseut- 
ed  a  simple  question  of  veracity  between, 
tbe  opposing  witneBses,  that  was  (or  tbe 
Jury  alone  to  settle;  and,  from  what  baa 
been  said,  wecannot  seethat  thischarge  la 
obnoxious  to  the  law  upon  the  subject, 
but.  on  the  contrary^  enunciates  the  prin- 
ciple correctly.  We  cannot  discover  there-^ 
in  any  encroachment  upon  the  province  of 
the  Jury  to  deal  with  tbe  tacts,  it  la- 
atructs  tbe  Jury,  In  effect,  that  from  cer- 
tain circumstances  mentioned  they  can, 
under  the  law,  arrive  at  a  mentioned  re- 
snlt.  It  does  not  trench  upon  the  facts  by 
tbe  assertloD  that  any  mentioned  fact  or 
clrcumstauce  does  exist,  or  has  been  es-- 
tabllshed ;  nor  does  it  undertake  to  assert 
that  the  result  therein  mentioned  has  been 
reached,  or  should  be  established  by  tbe- 
Jury.  We  think  the  charge  Is  fully  sub- 
talned  by  the  cases  cited  supra, — Burke  t. 
Railroad  Co.,  and  Railroad  Co.  v.  Bales. 

XI.  The  refusal  of  the  court  to  permit 
defendant's  witness  L.  P.  Dupont  to  be  in- 
terrogated as  t<i  what  he  heard  other 
parties  at  tbe  fire  say  In  reference  to  tta 
origin  Is  also  relied  upon  as  error.  It 
seems  that  the  witness  Dupont  wae  In 
Tavares  on  the  morning  of  the  fire,  and 
that  on  hearing  the  alarm  uf  flre  he  went 
to  the  scene  of  its  origin,  at  Lester's  sa- 
loon, and  there  heard,  but  did  not  see  for 
himself,  how  It  originated.  We  think  the 
court  properly  excluded  any  detail  of 
what  otbem  may  have  said  In  this  wit- 
ness' presence  as  to  how  the  flre  originated. 

Tbe  origin  of  tbe  flre  was  an  Independ- 
ent, Isolated  fact,  standing  out  by  Itself 
alonCf  that  was  necessary  to  be  proven  by 
direct, Indepeodent  facts  or  circumstances; 
and  if  a  knowledge  ofsncbfactiaposBtiKsed 
by  any  person,  such  person  should  have 
men  produced,  and  bis  knowledge  thereof 
detailed  under  tbesanctltyof  an  oath  as  a 
witness  on  the  stand.  To  have  permitted 
the  witness  Duponttostate  whathe  heard 
some  one  say  was  the  origin  of  the  fire 
would  have  been  to  ndmit  hearsay  evi- 
dence, pure  and  simple.  1  Oreenl.  Ev. 
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S  108,  In  disenflHlng  the  Axceptlunal  caaee 
vihtsreln  hearsay  ovldence  Iti  BometlnitiS 
permitted,  says:  "The  principal  points  of 
jLttantkin  are  whether  the  circumstances 
and  declarations  offered  in  proof  were  cun- 
temporanpoua  with  the  main  fact  under 
coDtilderation,  and  whether  tbey  were  go 
connected  with  it  as  to  Illustrate  Its  char- 
aeter. "  Tlie  attempt  here  was  not  to  In- 
troduce dcclaratlonsorclrcumstances  con- 
nected with,  or  a  part  of,  or  that  lUn^k 
trafed  the  character  of,  the  main  tact  nec- 
«BBary  to  be  establlehed,  but  It  was  an 
eOort  to  prove  the  mala  fact  Itself  by  hear- 
say, which  fact,  as  before  stated,  stood 
independent  and  alone.  Tlieobjectlu  bar- 
ing: this  witness  to  testily  that  ho  heard 
some  one  at  the  fire  say  bow  It  origi- 
nated was  evidently  for  the  purpusu  of 
«9tabUshIng  the  fact  that  ttaa  fire's  origin 
was  other  than  sparks  from  defendant's 
locomotive,  tinppusethewltnesi  bad  been 
Allowed  to  so  testify,  what  would  It  hare 
proved?  Clearly  It  would  have  proven 
Dothinx  more  than  the  bare  fact  that  he 
did  so  hear;  but  this  certainly  could  not 
1>e  claimed  as  an  establishment  of  the 
truth  of  whatever  it  was  that  be  did 
hear. 

In  this  connection  it  Is  also  contended 
that  the  court,  In  plaintiff's  favor,  com- 
mitted the  thirty -third  error  assigned,  in 
permitting  the  plalotlfl's  witness  J.  H. 
SeHrs  to  relate  a  remaric  that  he,  Sears 
himself,  made  at  the  time  be  and  one  Terry 
were  trampllnff  out  larse  coals  of  fire 
^long  the  sldewallc,  to-wlt:  **I  remarked 
that  it  there  were  any  coala  underneath 
the  plauk  walk  we  would  soon  have  a 
blate.  The  wind  was  blowing  quite  fresh 
at  that  time."  And  it  In  contended  that 
the  admission  of  this  remark  In  evidence 
was  the  same  in  character  as  the  testi- 
mony sought  to  be  drawn  from  the  wit- 
ness Dupont.  Where  the  parallellty  or 
■almilarlty  Ilea  tietween  the  two  prtiposl- 
tlons,  either  in  sut>stance  or  effect  Intended 
to  he  produced,  we  are  wholly  at  a  loss 
to  discover.  The  attempt,  with  the  wit- 
ness Dupont,  was  to  have  him  testify  to 
wiiat  he  heard  another  party  say,  in  or- 
^er  to  prove  the  origin  ot  the  fire.  With 
the  witness  Sears,  he  was  allowed  to  re- 
hearse to  the  jury  an  observatlOD  or  re- 
mark that  behlmseir  made  as  to  the  prob- 
ability of  a  blaze  "If  there  were  any  coals 
tintlerneath  the  plank  walk,'  such  as  he, 
at  the  time  of  the  remark,  was  trampling 
out.  And  he  gives  as  reason  fur  the  re- 
mark, that  "the  wind  was  blowing  quite 
fresh  at  the  time."  In  the  case  ot  Dupont, 
hearsay  evidence  was  attempted;  In  the 
-case  of  Sears,  he  was  allowed  to  rehearse 
an  oral  observation  made  by  himself,  that 
was  prompted  by  the  surrounding  clr- 
euinntances  at  the  time,  of  wind,  dry 
weather,  Inflammable  sidewalks,  etc.  If 
Seal's,  in  the  Jury's  presence,  had  stated 
that  "he  knew  or  thought  at  the  time, 
from  ti>e  surroundings,  or  [resh  wind,  In- 
flammable sidewalks,  and  dry  weather, 
that  there  would  be  a  hlase  If  any  of  thoae 
coals  were  uuderneatb  the  walk,"  it 
would  have  amounted  to  the  same  thing 
in  substance  and  effect  os  the  rehearsal  of 
his  formerly  made  oral  remark.  Under  the 
«trlct  rule  of  evidence,  this  observation  ol 


(ri& 

Sean  should  liave  been  excluded ;  not 
upon  the  ground  of  it  being  hearsay,  as 
was  Dupont's.  but  because  It  was  the  ex- 
pression of  bis  ftplnion.  But,  in  the  light 
ol  the  other  legal,  and  with  the  Jury  con- 
vincing.  testimony  In  the  case,  establish- 
ing the  correctness  and  truth  of  Mr.  Sean' 
observation,  we  cannot  see  that  the  re- 
statement of  that  observation  to  thelui? 
could  possibly  have  been  pruductive  oi 
any  harm  to  the  defendant. 

XII.  Another  error  osstgned  Is  the  ad- 
mission of  certain  evidence  ot  one  G.  W. 
W.  Davis,  over  defendant'sobjection.  The 
objection  was  that  his  testimony  was  the 
same  as  that  of  certain  of  plaintiff's  wlb- 
ncaaes  who  had  testlfled  before  the  d^ 
fendant'a  witnesses,  and  that  it  was  not 
admissible  in  rebuttal. 

The  authorities  hold  that  it  Is  within 
the  discretion  ot  the  trial  court  to  permit 
a  plaintiff  who  may,  before  resting,  have 
Introduced  enough  testimony  to  make  out 
a  prima,  fncie  case,  to  Introduce,  after  the 
defendant,  additional  proof  In  chief,  as  dis- 
tinguished from  proof  in  rebuttal;  and 
the  exercise  of  this  discretion  i«  not  as^gn- 
able  for  error  except  In  cases  ot  maqifeet 
abuse.  Thomp.  Trials,  §§  84&-^7.  we  do 
not  see  that  there  has  been  ciny  abuse  of 
discretion  in  this  ease,  in  view  of  the 
character  of  the  dtfense  on  the  question 
of  negligence,  and  the  fact  that  the  decis- 
ion of  this  question  became  one  of  the 
mere  credibility  ot  wltneases,  we  tblnk 
the  Judge  properly  exercised  that  dlanre- 
tion  In  perrolttlntc  additional  wltneuea  to 
those  flrst  used  to  prove  the  escape  of 
Bpnrks  by  the  same  engine,  either  at  the 
same  or  other  points,  that  morning.  It 
does  not  appear  that  the  defendant  was 
place<]  at  an  unfair  position,  or  suffered 
any  dlsadvantagu  from  the  mere  tact  ol 
these  wltntHusee  testifying  after  the  defend- 
ant bad  put  In  its  case.  No  exercUe  of  ills- 
crctlon  unfairly  as  against  the  defendant 
on  this  line  is  ahown. 

XIII.  There  Is  sufficient  testimony  to 
sustain  the  verdict;  and.  while  tbere  Is  on 
some  points  such  conflizt  between  plain- 
tiff's witnesses  and  those  of  the  d^endant 
as  makes  tbla  peculiarly  a  case  In  which 
an  appellate  court  cannot  Interfere  or  dis- 
turb the  finding  of  the  Jury,  tbere  is  no 
such  inconsisteacy  or  conflict  or  nnnatu- 
ralnese  In  the  testimony  of  the  plaintiff's 
witnesses  as  can  cause  It  to  be  said  that 
no  jury  could  believe  them.  Their  credi- 
bility was  a  question  for  the  Jury.  Inter- 
est In  or  connection  with  othersuits  of  the 
same  character  against  the  defendant  are 
circumstances  affecting  the  cr^rllblllty  ot 
witnesses.  They  do  not  disqualify  the  wiN 
nesees,but  constitute  aconsideratiou  with 
which  the  jury,  and  not  the  court,  have 
to  deal  and  have  dealt. 

The  member  ol  the  court  whose  name 
appears  at  the  head  of  this  opinion  feels  It 
Is  due  to  his  associate,  Mr.  Justice  Tay- 
LOU,  to  say  that  he  prepared  about  the 
same  number  of  the  Bubdlvlslons  of  this 
opinion  as  were  prepared  byanch  member. 

The  Judgment  is  affirmed. 

Judge  MiTCHKLL.of  the  sixth  circuit,  sat 
in  the  place  of  Mr.  JnstU»  Mabhy,  who 
was  dlaquallfled. 
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OK  BBHKARINO. 
(July  1,  1801.) 

Ranbt*  C.  J.  Appellant  ba«  petitioned 
for  a  rehearincT  ol  thte  cause. 

In  tbe  fifth  BubdivisloQ  of  ttae  raaln 
opinion  weaaid:  "Appellant's  couneelln- 
^et  tbat  the  questloBS  propounded  to  tbe 
witneeeea  A.  N.  Lester.  J.  S.  Erman,  et  al., 
by  plalotiff.asappearslrom  tbe  8th  to  the 
lU^i  srunnds.  lnciasiTO,of  the  aiulsDment 
ofpmirs,  w««relea<llnff,and8oafl;bt  to  elMt 
testimony  which  was  Irrelevant  and  in- 
competent, and  tbat  tbe  court  erred  In 
orerrullng  defendant's  objection  thereto; 
and  tbey  say  that  these  objections  are 
manifest  oo  the  (ace  of  the  questions,  and 
they  submit  them  without  anrument. 
There  are  147  assignments  of  error,  of 
which  a  halt  dosen  are  expressly  aban- 
doned  in  this  court.  We  have  perceived  no 
such  Infractions  of  the  rules  invoked  as 
call  npon  an  appellate  court  for  inter- 
ference, and  we  feel  that  counsel  would 
ba  ve  pointed  oat  ttae  same  U  tbey  bad  de- 
tected them." 

TbU  conclusion  was  not  reached  by  us 
anadvisedly.  It  expresses  exactly  what 
we  Intended  to  say.  As  careful  a  con- 
sideration had  been  ^ven  to  the  entire 
record  and  its  bearing  upon  the  numerous 
points  discussed  in  tbe  brief  as  the  very 
Impressive  Kravity  of  ttae  case  demanded, 
and  we  had  found  nothing  Justifying  any 
other  conclusion  than  that  reached,  as  to 
any  one  of  these  points,  or  as  to  the 
whole  rnBe;  nor  had  we  perc^ved  any 
■qch  Infractions  of  tbe  rules  as  to  leading 
quentlons,  irrelevant  or  incompetent  tes- 
timony, in  tbe  questions  propounded  to 
witnesses  and  not  discussed  in  tbe  brief, 
as  called  for  a  reversal  of  the  Judgment  of 
the  lower  court.  In  saying  this,  however, 
we  did  not  intend,  and  do  not  now  de- 
sire, to  be  nuderstood  aa  holding  that  such 
a  consignment  to  an  appellate' court  of  a 
long  array  of  assignments  of  errors,  scat- 
tered throughout  a  bill  of  exceptions  ot479 
paRfH,  should  not  be  treated  an  an  aban- 
donnaentof  them, even  though  It  Is  accom- 
panied with  the  assurance  tbat  they  are 
*  earnestly  in»«l8ted  upon."  We  do  not 
mean  to  intimate,  however,  that  counsel 
were  at  fanlt  in  not  giving  more  atten- 
tion to  these  assignments  of  error.  On 
the  contrary,  we  think,  connlderlug  the 
whole  case  made  by  the  record,  that  they 
save  them  all  tbe  attention  they  merited. 

The  proper  function  of  a  petition  for  a 
rehearing  is  to  present  to  us  any  omis- 
sion or  cause  for  which  our  Judgment  Is 
su  p  posed  to  be  erroneous.  No  ne  w 
sround  or  position,  not  taken  In  the  argu- 
ment submitting  the  cause,  can  be  as- 
sanied.  It  in  our  duty  to  consider  the 
petition  In  the  light  of  this  mle,  and  to 
grant  a  rehearing. If  we  find  In  It  anything 
which  gives  ns  rea'ion  to  apprehend  that 
the  Judgment  rendered  is  erroneous. 
Bank  v.  Ashmead,  28  Fla.  87d,  881,  3 
8i>uth.  Rep.  657,  M6.  We  have  carefully 
considered  the  points  made  In  this  peti- 
tion, and  And  nothing  In  any  of  them  to 
Jostlfy  a  rehearing,  or  that  In  the  lenst 
shakes  the  conclusions  reached  In  the 
main  opinion.  What  Is  said  la  the  main 
v.9so.no.I9— 44 


opinion  of  the  testimony  of  Lester  and 
Erman  on  the  subject  of  former  fires  Is 
entirely  correct.  The  oplniou  not  only 
treats  of  the  remark  of  Sears,  In  connec- 
tion with  the  argnment  made  as  to  It  in 
the  brief,  but  it  also  discusses  it  as  to  the 
possibility  of  its  prejudicing  defendant's 
case;  thus  covering  all  that  might  have 
been  said  as  to  It  on  the  ground  of  tbe  ob- 
jection made  to  it  on  tbe  trial  and  in  the 
assignment  ol  error.  The  testimony  of 
Pearce  was  not  assailed  here  as  being  cal- 
culated to  lead  to  an  excessive  verdict; 
still  that  It  was  all  proper  to  go  to  the 
Jury  was  affirmed  after  the  most  careful 
consideration.  The  fact  that  there  were 
no  contractor's  profits  or  architect's  fees 
actually  incurred  by  plulntiff  in  the  con- 
atnictlou  of  the  hotel  did  not  render  the 
evidence  Inadmissible.  The  question  was 
tbe  value  of  the  property,  and  all  usual  or 

E roper  items  of  cost  could  be  considered 
ythe  Jui7,  with  other  proper  evidence. 
In  forming  their  Judgment  as  to  what  It 
was  worth  at  tbe  time  of  the  fire,  or  what 
it  would  cost  to  reinstate  the  plaintiff  in 
Its  flnanclai  condition.  In  so  far  as  tbe 
same  was  affected  by  the  destruction 
of  tbe  building. 

Tbe  testimony  of  Daria  was  not  urged 
before  uo  In  the  connection  of  former  fires, 
but  on  another  and  distinct  proposition; 
and  to  attempt  to  do  so  now  Is  a  clear 
violation  of  the  rule  forbidding  new 
positions  on  an  application  for  rehearing. 
iTrglng  In  the  brifk  the  objection  made  to 
his  testimony  as  not  properly  admissible 
In  r^attal,  which  objection  Is  disposed 
of  In  the  twelfth  subdivision  ot  the 
opinion,  was  clearly  an  abandonment  ol 
thepointnowpresented.  Besides  all  this, 
however,  the  testimony  as  to  the  escape 
of  sparks  from  this  engine  Is  too  full,  and 
testified  to  by  too  many  witnesses,  to  per- 
mit any  one  to  think  tor  a  moment  that 
the  fact  that  Davis*  testimony  related  to 
a  different  engine.— assuming  such  to  be 
the  case.— could  have  misled  tbe  Jury  to 
tbe  injury  of  defendant.  There  was  no 
failure  or  umlasion  on  the  part  of  the 
court  to  consider  all  the  testimony  bear- 
ing on  tne  question  of  Randolph's  not  sav- 
ing furnltnre.  and  the  responsibility  of  the 
plaintiff  tberetor.  We  are  entirely  satis- 
fled  with  the  correctness  of  the  conclusion 
reached  on  this  point.  The  question  of 
Interest  was  tbe  subject  of  the  most  de- 
liberate consideration,  and  not  only  has 
our  satisfaction  with  tbe  conclusion  In- 
creased, but  we  find  tbe  supreme  court  of 
Pennsylvania  taking  practically  the  same 
course  in  the  case  of  Railroad  Co.  v.  Zlemer, 
134  Pa.  St. 5«i,6({ft,  671.17  Atl.Rep.  1H7.  (de- 
cided in  1888.)  The  charges  on  the  subject 
ot  locomotive  appllnnces  received  our  full 
consideration.  They  were  all  considered 
by  us.  and  nothing  further  need  be  bhUI 
than  tbat  counsel  are  mistaken  an  to  the 
word  "general"  not  appearing  in  tho  23d 
charge,  set  out  In  tbe  1i8tta  assignment  ol 
error. 

No  more  extended  dlscusilon  Is  neces- 
sary. Ttae  case  baa  reealTed  ttae  f  oUest  at- 
tention. 


▲  rehearing  is  denied. 
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BioELOw  et  a/,  r.  Sdicubbs. 

iSapnme  Court  (ff  Florida.   July  89,  ISBL) 
EsTABLUHisa  Lost  Notbs. 
Under  the  provlsioiu  of  teotioD  1,  p.  7B8, 
KoClel.  Dig.,  (section  8,  Act  Nor.  ill,  \m,)  the 
circuit  courts  hare  power  to  establish  uoples  of 
promissory  notes  or  other  written  papan  In  lieu 
of  the  lost  originals  thereof. 
{ayllainu  by  the  Court.} 

Error  to  circuit  court,  Colombia  coun- 
ty ;  John  F.  Whitb,  Judfc*^. 

C.  H.  Klogt  tor  plaintiffs  In  mror.  W. 
M.  Iveft  for  defendant  In  error. 

Taylor,  J.  Drayton  P.  Summers,  the 
defendant  In  error,  on  the  7tb  day  of  Feb- 
ruary, 1887.  filed  his  petition  In  tliu  circuit 
court  of  Columbia  county,  in  the  third 
Judicial  circuit,  under  the  provlHlous  of 
eectltm  1,  p.  78V.  Mc<'lel.  Dig.,  (sectinn  6. 
Act  Not.  21,  m2U,)  praying  the  establish* 
ment  of  a  copy  of  the  tulluwiDK  prumls* 
Bory  note,  alleged  to  have  been  lost  or 
mislaid,  In  lien  of  BDcb  lost  orlglual,  to- 
wlt: 

"♦SUO.OO.  LakeCIty. Florida. Dec. 7th,  1885. 

**  On  the  first  day  of  December  next  we, 
or  either  of  us,  promise  to  pay  D.  P.  Hum- 
mers or  order  eight  hundred  dollars,  with 
Interest  from  date  at  fifteen  (16%)  per 
cent,  per  ananm,  until  paid. 

[Sigued]  "A.  G.  BiOKLow. 

**  J.  D.  Taylor. 

"Attest:    H.  M.  SouHKRS. 

"Paul  T.  Chastais." 

The  petition  was  sworn  to.  contained  a 
copy  of  the  note  alleged  to  have  been  lost, 
and  in  otherrespec^tHcoroplied substantial- 
ly with  the  requirements  of  the  statute. 
Thirty  days'  nutice  of  snrb  application 
to  the  court,  anbstautlnlly  as  provldedtor 
by  said  act,  was  driven  tu  the  makers  uf 
said  note.  To  this  petition  a  demurrer 
was  luterpoead  by  the  plaintiffs  in  error, 
A.  O.  Blgeiow  and  J.  D.  Taylor,  two 
grounds  of  which  only  is  It  necessary  for 
us  to  notice,  Ttz. :  **  (2)  The  petition  lanot 
based  upon  any  statute  nuthorlslnKthere- 
establlehraent  of  a  promissory  note;  (8) 
the  law  does  not  authorise  the  re^tab- 
lishment  of  a  note  when  lost  by  the  hold- 
er." Upon  the  argument  of  this  demur- 
rer. It  was  overruled  by  the  court,  and  an 
exception  taken.  James  D.  Taylor  after- 
wards answered,  the  gist  of  the  answer 
being  "that  he  had  reasons  to  believe 
that  the  original  note  alleged  to  have 
been  lost  was  not  In  fact  lost,  bnt  was  tn 
the  hands  of  another  party  In  Sonth  Car* 
olina."  Afterwards,  on  the  19tb  of  No- 
vember, lS87,the  matter  came  on  for  hear- 
ing at  the  full  term  of  said  court,  and  re- 
sulted in  an  order  establishing  the  copy  in 
lieu  of  the  original  lost  note.  From  this 
order  the  said  Blgelow  and  Taylor  have 
brought  the  matter  here  upon  writ  of  er- 
ror. 

The  errors  assigned  are  (1)  that  tbe 

court  erred  In  overruling  tbe  demurrer  in- 
terposed by  the  plaintiffs  in  error;  (2) 
that  the  court  erred  In  making  the  order 
re-establishing  the  copy  In  lieu  of  the  lost 
original. 

The  whole  contention  of  the  plalntllts 
Id  error  Is  that  there  is  no  law  autborls- 
tng  the  establishment  of  a  lost  promisso- 


ry note.  WItb  this  position  we  cannot 
agree.  The  section  of  the  statute  ahure 
cited  from  McClullan's  Digest  expressly 
provlfles  that  "the  circuit  courts  shall 
have  power  to  establish  copies  of  lost 
papers,  deeds,  or  other  writings.  In  the 
following  manner:  If  any  paper  be  lout 
by  an  attorney  or  other  officer  of  court 
after  the  commencement  of  an  action 
tbereon.  It  shall  be  the  daty  of  tbe  said 
attorney  or  other  officer  to  file,  npon 
oath,  a  substantial  copy." etc.  "And  if 
the  said  paper,  deed,  or  other  writing  be 
lost  by  any  person  before  the  commence- 
ment of  any  suit  thereon.  It  shall  be  law- 
ful for  the  person  from  whose  poHseKHloa 
the  same  was  lost  to  give  at  least  thirty 
days*  notice  In  writing,  accompanied  witn 
a  substantial  copy  thereof,  to  tbe  pemon 
who  made  or  executed  said  paper,  oris 
otherwise  liable  for  the  amount  of  tbe 
same,  stating  In  said  nutice  that  the  orlg> 
inal  Is  lost,  and  that  it  Is  his  or  her  Inteo- 
tioD  to  make  application  to  the  next  term 
of  tbe  circuit  court  of  the  circuit  oi>  coun- 
ty to  establish  a  copy  in  Hen  thereof;  and 
If  the  said  person  shall  file  a  substantial 
copy  of  said  paper,  on  oath,  with  the 
clerk,  (which  oath  shall  also  state  that 
tbe  original  Is  lost  or  mislaid,  so  that  the 
same  Is  not  within  his  knowledge.  cuRto- 
dy.  or  coutrol,)  and  shnll  make  it  appear 
to  the  court  thatthe  said  notice  has  been 
regularly  served,  as  Is  herein  directed,  it 
shall  be  the  duty  of  tbe  said  court.  If 
there  be  no  cause  shown  to  the  contrary, 
to  order  that  said  copy  be  established  in 
lieu  of  the  original  wo  lost  or  mislaid.* 
We  are  clearly  of  the  opinion  that  the 
comprehensive  language  of  this  statute 
includes  promissory  notes  or  any  other 
written  paper  of  value  to  be  ratabllslied. 
Without  discussing  them  In  detail,  we  do 
not  think  that  the  proofs  off^d  to  the 
court,  in  reHlstance  to  the  application, 
were  sufficient  to  do  away  with  thesbow- 
ing  made  by  the  applicant  as  to  the 
fact  of  the  loss  end  ownership  of  the  note 
sought  to  be  established;  and  we  think 
the  orders  of  tbe  court  below  were  proper, 
overruling  the  demurrer,  and  establishing 
the  copy  In  lieu  of  the  lost  original. 

Tbe  order  from  which  the  writ  of  error 
was  taken  Is  affirmed. 


Johnson  v.  Wakdi-la.  County. 
(Supreme  Court  qf  Florida.   July  18, 1891.) 
Actios  o»  Countt  Warbaht  —  Limitatioks — 

CLAIMS  AGAINST  CoUSTlES— OOUSTT  KBCX)ItD9— 

Chanob  of  Vekus. 

1,  A  county  warrant  drawn  by  tbe  rouot; 
commissioners  on  Its  treasurer,  and  attested  witb 
the  seal  of  the  county,  is  a  specialty  under  seal, 
and  is  not  barred  by  the  statute  oi  limitaUons 
until  the  lapse  of  90  years  after  its  maturitjr. 

2.  SeoUon  14,  p.  818,  McClel.  Dig.  (sectioo  3, 
o.  2086,  Laws  1877,)  that  provides:  "Grory  claim 
against  any  county  In  this  stateshall  bepresented 
to  the  board  of  county  oommlssiouers  within  one 
year  irom  the  time  said  claim  shall  beoome  due, 
and  shall  be  barred  If  not  so  presented,  "—does 
not  app^  to  orders  or  warrwita  drawn  b;  the 
oomtnisalonere  upon  the  couaty  treasury:  the  ex- 
istence of  such  orders  or  warrants  being  ori- 
donee  per  se  that  the  oiaims  for  which  thoy 
were  given  in  payment  have  been  duly  presented 
to  and  audited  and  adjusted  bysuch  board.  This 
statute  applies  only  to  awdk  olalms  agalast  tlia 
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county  as  are  in  their  Incipient  atate,— ^at  hare 
never  been  presented,  audited,  or  allowed. 

8.  A  petition  for  change  of  renue  in  a  olvil 
suit  is  pmperl;  refused  When  It  la  supported  only 
by  the  ^davit  of  the  party  mabiug  the  applioa- 
uoii,when8actiaffldaTitiaQnsupported  by  any  oth- 
er facts  or  oircumstanuee  showing  a  ueoessitT  for 
Booh  ohange,  and  when  the  appUcaut's  affloarlt 
itself  gives  no  faots  or  circQmstanoes  showing 
such  necessity  except  the  hare  assertion  in  the 
language  of  the  statute  that  **the  defendant  has 
an  undue  influeuoe  over  the  minds  of  the  inhab- 
itants ot  aald  oouuty. "  Greeno  v.  nrilson,  27 
Pla.  — 8  Bonth.  Rep.  728,  t^ted  and  approved. 

4.  The  very  nature  and  Importanoe  of  the 
dntiea,  mioM  judicial  and  ouoal  legislative,  that 
devolve  Dy  law  upon  boaroa  of  county  commis- 
aioners,  renders  It  entirely  indispensable  that 
they,  by  their  clerk,  should  keep  an  accurate 
record  of  the  prooeedings  of  their  every  sesaion, 
even  if  such  record  were  not  ezn-essiy  reqalred 
by  law  to  be  h&pt  Beotion  Sof  uiapter  IL  Laws 
184fi,  requiring  anota  records  to  be  Kmt,  Aeld  to 
bestUl  In  foroe. 

5.  Where  such  record  has  been  kept,  and  is 
produced  from  the  proper  custody,— the  clerk  of 
the  circuit  court,— and  Is  Identlfled  by  the  proper 
authority,  It  is  admissible  as  evidence  in  any 
cause  to  which  it  may  be  pertinent. 

&  Buoh  records,  by  the  provisions  of  chapter 
868.  Laws  ISMI.  (seeUon  8,  p.  817,  McClel.  Dig.) 
are  stamped  with  all  the  cbaraoterlstica  of  pub- 
lio  records,  to  which  the  pabUcshall  at  all  timea 
have  foil  aooeas. 

(StflWnu  by  the  Ofturt) 

Appeal  from  drcnit  conrt,  Wakulla 
eouuty;  David 8.  Walkbr,  Jutlge. 

R.  W.  WiUiamtiy  for  appeUant.  John  W. 
MaioDBf  tor  appellee. 

Taylor,  J.  On  the  13th  day  of  July. 
1887.  Elijah  JohoBoo.  the  appellant,  InHtl- 
tntecl  lilB  Huft  In  HMSumpsIt  la  the  circuit 
court  of  Wakulla  county  aKainat  thecoun- 
ty  of  Wakulla  upon  tiie  followlufl;  war- 
rant or  order  on  the  councj  treasury: 
**C'ommltisloner8'C<)urt,21at  day  of  Murcti, 
1868.  Order  i\n.  4.  fftUO.  It  ie  hereby 
ordered  that  the  county  trea«ury  pay  to 
John  S.  Moriug,  or  bearer,  five  hundred 
dollars,  to  become  due  on  the  (1)  first  day 
of  Janoary.elghteen  bundr(>d  andaerenty- 
two,  out  of  any  money  In  the  county 
treasury  not  otherwleeapproprlated,  with 
Interest  from  date.  Qlven  under  iny  hand 
and  seal  of  the  court  the  21st  day  uf 
Blarch.  A.  D.  186S.  H.  L.  Hbndeubon, 
Fn^sident  Board  County  Commissioners 
WdkuUa  County.  [Seal.]"  The  declara- 
tion atlefclng  transfer  of  said  warrant  by 
the  payee  to  the  plaintiff.  To  the  flrat  set 
of  pleas  Bled  by  the  defendant  the  court 
Buatalned  a  demurrer.  Interposed  by  the 
plaintiff,  that  It  is  unnecessary  Co  notice 
further.  The  defendant  county  then  in- 
terposed the  following  pleus: 

"(1)  And  now  comes  the  defendant,  and 
for  plea  to  tbe  first,  secund,  and  third 
counts  in  plaintiff's  declaration  says  that 
heretofore,  on  the  5tb  day  of  January,  A. 
B.  1K74.  T.  W.  Brerard,  aa  the  attorney  at 
law  for  the  owner  and  bearer  of  the  order 
or  warrant  numbered  (4,)  mentioned  and 
8et  fortb  in  said  declaration,  and  with  bis 
consent,  delivered  said  order  or  warrant 
Bp  to  defendant  In  exchange  for  other  or- 
ders or  warrants  ol  the  same  amount 
which  were  Isaoed  by  defendant  in  small 
sums  or  amounts,  but  aggregating  the 
amoant  of  said  order  or  warrant  number 


4,  and  delivered  tbem  to  the  snfd  attorney, 
and  therebytook  np  and  satlnfledandcan- 
celed  said  order  or  warrant  number  4; 
nod  afterwards  tbls  defendant  paid  and 
satlHfled  the  aafd  orders  or  warrants 
which  were  issned  by  it  aa  aforesaid,  and 
delivered  as  aforesaid.  In  exchange  and 
satlRfactlon  of  tbe  aald  order  or  warrant 
number  4. 

"(2)  And  this  defendant,  lor  a  second 
plea  to  the  counts  aforesaid,  aaya  that  tbe 
causes  of  action  therein  mentioned  did 
not  accrue  within  Ave  years  next  before 
tbe  commencement  of  thlH  action. 

"  (S)  And  for  a  third  pleu  defendant  aaya 
that  the  cause  ot  action  mentioned  in  the 
common  counts  In  said  declaration  did 
not  accrue  within  five  yeara  next  btrfore 
the  commencement  of  this  suit. 

"(4)  And  for  a  fourth  plea  defendant 
says  that  the  several  causes  of  action 
mentioned  In  nald  declaration  were  not 
presented  to  the  couuty  cnrnmlssioners  of 
Wakulla  county,  or  Co  tbe  clerk  of  aald 
commlsslonera,  within  one  year  from  the 
time  the  same  became  dne. 

"(5)  And  tor  a  fifth  plea  defendant  says 
that  It  never  was  Indebted  In  manner  and 
form  alleged  in  the  common  conntaln  said 
declaration. " 

Issue  was  Joined  on  the  first  and  fifth  of 
these  pleas.  To  the  second,  third,  and 
fonrth  pleas  the  plaintiff  demurred.  The 
court  Hustalned  tbe  demurrer  to  the  sec- 
ond and  fourth  pleas,  OTerrulfng  It  as  to 
the  third;  and  thn  order  overruling  It  aa 
to  the  third  plea  la  aaalgned  aserror.  We 
think  the  ruling  of  tbe  conrt  upon  this  de- 
murrer was  proper  throughout.  The  In- 
strument sued  upon,  being  a  specialty  un- 
der a^al,  was  not  anbject  to  the  bar  of  the 
statute  ot  Umltatlona  nntll  the  lapse  at 
twenty  yeara  after  Ita  maturity,  bo  that 
the  bar  of  five  years  set  up  In  tbe  second 
plea  was  inapplicable,  aud  was  properly 
overruled  upon  demurrer.  JefferHon  Co. 
V.  I^ewis,  2U  Fla.  980.  In  the  declaration 
there  are  common  counts,  alle&ing  that 
the  defendant  on  tbe  21at  of  Mareh,  A.  1). 
IMS.  was  Indebted  to  plaintiff  In  the  sum 
of  $500,  for  work  done  und  materials  fur- 
nished, etc.  To.tbese  common  counts  the 
defendant  Interposed  Its  third  plea,  set- 
ting up  the  non-accrual  ot  the  causes  of 
action  set  up  tberein  within  five  years  be- 
fore the  commencement  of  the  suit,  etc. 
We  are  satisfied  that  this  plea  was  prop- 
erly applicable  to  said  common  connts, 
and  waa  a  complete  legal  defenae  thereto, 
and  that  the  demurrer  thereto  was  prop- 
erly overruled.  The  fourth  plea  was 
framed  to  set  up  aa  a  special  defenae  the 
provision  of  section  3.  c.  20S6  Laws  1K77, 
(section  14,  p.  SiK,  McClel.  Dig.,)  that  Is  aa 
follows:  "Every  claim  against  any  coun- 
ty in  this  state  shall  be  presented  to  the 
board  of  coontycommlsslonerB  within  one 
year  from  the  time  aald  claim  shall  be- 
come dne,  and  shall  be  barred  if  not  so  pre- 
sented." 

The  existence  of  an  order  or  warrant  by 
a  board  of  county  commissioners,  such  us 
is  sued  upon  herein.  Is  evidence  per  se  that 
the  claim  tor  tbe  payment  ot  which  Ic  waa 
given  has  been  duly  present-ed  to  and 
audited  and  adjusted  by  the  board,  anch 
adjnatmunt  thereof  culminating  in  tbe  or- 
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4er  on  tbe  county's  treasury  lor  tta« 
araouDtfound  tobedue.  Wedonottblok 
that  this  Rtatute  con  templates  that  conn- 
ty  ordent  ur  warrants  on  Ita  treasury,  tbe 
ba  re  existence  of  which  conciuslTely  shows 
prior  presentation  to  and  adjastment  by 
the  board  of  the  claims  npon  which  they 
are  baaed,  should  be  presented  year  after 
year,  totiea  guoties,  to  the  board  of  com* 
miB^onera;  bat  we  think  the  sti^tate  con- 
templates only  such  claims  aarainst  the 
county  as  are  In  their  incipient  state, — 
that  bare  never  been  presented,  audited, 
or  allowed.  See  the  dlssenttnf?  opinion  uf 
Smith.  C.  J..  In  Boyater  T.ComnilEielonerB, 
08  N.  C.  15S,  3  S.  E.  Rep.  789.  upon  a  Htat- 
ute  similar  to,  but  mucb  more  compre- 
hensive than.  ours.  We  think  the  court 
correctly  suatainert  tbe  demurrer  tu  this 
fourth  plea.  ThlsdispOHesot  tbequpstions 
presented  upou  tbe  pleadings.  At  the  tall 
term.  1887,  of  the  clrcoltcourt  for  Wakulla 
county,  at  which  tbe  case  was  tried,  and 
before  the  trial  thereof,  the  plaintiff  pre- 
sented bis  petltioo  to  the  court,  praying 
a  change  of  venue  to  another  county,  up- 
on tbe  ground  that  be  feared  be  could  not 
■ecure  a  fair  trial  In  Wakulla  cnauty, 
cause  the  inhabitants  of  said  county  feel 
such  an  Interest  In  and  desire  to  defeat  bis 
claim,  and  because  the  defendant  county 
taas  nn  undue  inflaence  over  the  minds  of 
theinhabitantsof  said  county.  Tbe  court 
below  denied  tbe  application,  and  this 
ruling  la  assigned  as  error.  The  petition 
and  affidavit  are  very  meager;  tbe  afH- 
davlt  of  theplalntitt  in  support  of  his  peti- 
tion for  removal  btdog  wholly  nnsiipport- 
ed  by  any  other  proofs,  and  of  itself  giving 
uo  facts  or  circumstances  showing  the 
necessity  for  such  removal,  escept  th?bare 
assertion,  In  the  language  of  tbe  statute, 
that  "the  defendant  has  an  andue  In- 
fluence over  the  minds  of  the  Inhabitants 
uf  said  eoonty."  Tbe  ruling  of  this  court 
In  tbe  case  of  Greeno  v.  Wilson,  21  Fla. 
— ,  8  South.  Rep.  728,  decided  at  the  Jan- 
uary term  last,  fully  disposes'  of  this  as- 
■Igament  in  favor  of  the  correctness  of 
the  ruling  of  tbe  court  below  denying  the 
application.  Tbe  fact  that  the  county 
where  the  suit  was  pending  was  a  party 
d^endant  did  not  disqualify  tbe  Jurors  of 
tbe  county  to  ait  in  the  trial  ot  the  cause, 
as  Is  pnivlded  In  chapter  1817,  Laws  1870. 

Upon  tbe  issue  as  presented  by  tbe  de- 
fendant's first  plea,  which,  in  substance, 
was  a  plea  of  payment,  the  cause  was 
tried  before  a  Jury,  and  resulted  in  a  ver- 
dict and  Judgment  for  the  defendant  coun- 
ty. Motion  for  a  new  trial  was  made  and 
denied,  and  the  plaintiff  below  appeals  to 
this  court.  We  bave  disposed  of  all  the 
qui-etlons  assigned  as  errur,  and  urged  la 
the  motion  for  new  trial  as  gruundstbere- 
for,  except  tbe  second,  third,  and  fourth 
grounds  of  the  motion  for  new  trial,  that 
areas  follows:  "(2i  The  court  erred  In 
admitting  and  allowing  to  be  read  tbe 
portion  nf  tbe  book  offered  by  tbe  defend- 
ant, on  the  part  of  defendant,  against  the 
objection  of  plaintiff.  (3)  The  verdict  Is 
not  supported  by  tbe  trvldence.  (4)  Tbe 
verdict  la  against  the  Avideuce,  and  con- 
trary to  law." 

The  consideration  of  these  assignments 
necesHltates  some  discussion  of  tbe  evt- 
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denee.  Tbe  plalntlfl.  after  putting  In  evl< 
dence  the  order  or  warrant  herelnbdoru 
copied,  was  sworn  as  a  witness  on  his 
own  behalf,  and  testified  that  he  was  the 
owner  of  the  warrant  or  order  sued  up- 
on ;  that  It  was  transferred  to  him  by  one 
John    S.    Morlng,    tbe    payee  therein 
named,  Immediately  after  ItwasIsHued; 
that  no  part  of  It  has  ever  been  paid  to 
bim,  and  that  the  whole  thereof  Is  now 
due  tu  him ;  that  be  bad  three  ordm 
nr  warrants  of  defendant  for  f 500  each, 
due  tbe  1st  of  January,  1870,  ItfTl,  and 
1872,  respectively;  that  tbe  first  two— 
those  due  In  1870  and  1871— were  placed 
with  T.  W.  Brevard,  Jr.,  an  attorney  at 
law,  for  collection  or  suit;  that  Brevard 
gave  a  receipt  fortbescUd  two  orders  or 
warrants,  which  recdpt,  being  produced, 
was  as  follows:    "Received  uf  Green 
Johnson,  for  collection  or  suit,  two  orders 
upon  the   treasury  of  Wakulla  county, 
dated  March  21, 186R,  said  orders  due.  re- 
spectlvely,  on  the  first  of  January,  1870, 
and  first  of  January,  1S71.  each  order  f<>r 
the  sum  of  five  hundred  dollars,  drawn 
by  H.  Li.   Henderson,  president  of  the 
board  of  county  commlsdoners  of  said 
eoonty  ot  Wakulla,  and  sealed  with  the 
seal  of  the  court  of  probate  of  said  coun- 
ty."  That  Brevard  effected  a  settlement 
with  tbe  defendant  of  said  two  warrants 
due  in  lK70aiid  1871  by  taking  script  in 
small  denumlnations  fortbetwo  warrants 
of  9500  each,  with  tbe  Interest  tbereon. 
That  at  the  time  this  settlement  was  ^- 
fected  uf  those  two  warrants  tbe  warrant 
due  In  1872.  and  now  la  suit,  was  In  his 
pnssession.   That  some  time  aftertheeald 
settlement  he  gave  the  warrant  now  Id 
suit  to  T.  F.  Moore,  and  requested  him 
to  hand  It  to  Col.  Brevanl  for  suit  or  col- 
lection. That  he  is  positive  and  certain 
that  this  warrant  was  given  to  Ool.  Bre- 
Tard  some  time  after  tbe  settlement  of  the 
first  two  warrants.   That  no  collectjun 
of  this  warrant  was  ever  effected.  In  bis 
knowledge;  and  no  part  of  the  same  has 
ever  been  paid,  but  the  whole  amount  of 
the  same  Is  now  due  to  him.  Thomas  F. 
Moore,  as   a  witness  for  plaintiff,  cor^ 
roborated  the  statements  of  the  plaintiff, 
and  testified,  funher,  that  after  the  settle- 
ment by  Brevard  uf  tbe  two  warrantsdne 
In  INTO  and  1871.  Elijah  Johnson  sent  tbe 
warrant  now  In  suit,  dne  In  1S72,  to  T. 
W.  Brevard,  at  Tallahassee,  by  blm  for 
collection;  that  he  tooK  it  to  Brevard, 
and  took  Brevard's  receipt  therefor;  that 
In  his  presence  Col.  Brevard  copied  the 
warrant,  and  wrote  his  receipt  therefor, 
which  he  (witness!  dellTered  to  Mr.  John- 
son, and  which  la  on  file  In  thbi  case.  He 
did  not  recollect  tbe  date  or  yeiir  he  took 
tbe  warrant  In  suit  to  Col.  Brevard.  This 
constitutes  the  substance  of  the  plaintiff's 
evidence.    The  defendant  county  then 
produced  as  its  witness  one  George  R. 
Smith,  who  testified  that  be  was  clerk  of 
Wnknlla  county,  and  clerk  tor  the  county 
commissioners  of  Wakalla  county,  and 
costodlan  of  the  records  of  said  county. 
He  then  produced  In  evidence  a  book,  and 
testified  that  It  was  tbe  record-book  of 
the  said  county  commissioners.   Tbe  de- 
fendant then  Introduced  the  book,  and 
read  the  folio  wlug  Inscription  tberdrum : 
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"Monday,  Janoary  5tb,  1874. 

**Tbe  court  adjouraed  over  trom  last 
Satarday  until  to-day.  Hon.  J.  B.  dem- 
ents, pr(»ldrat  pro  tem.t  In  the  chair,  pro- 
ceeded to  bualneBB,  a  quornm  belnff  preii- 
eot,  to-wlt,  Clements,  Pool,  Hargrett,  and 
Gavtn.  T.  W.  Brevard,  Jr.,  attorney  for 
l!:iljah  JohnBon,  presented,  by  A.  Hop- 
kins, two  orders  or  Instruments  of  writ- 
ing, nnmbered  three  and  'fonr,' emanat- 
Ins  from  the  commlsslonerH'  court  March 
21, 1868.  and  passed  by  the  connty  to  John 
S.  Morlng  for  county  Indebtedness  to 
bim,  and  by  him  passed  t<j  Elijah  John- 
son ;  said  orders  being  payable  to  said 
Morlng  or  bearer,  and  made  for  fSOO 
each,  and  payable,  reeppctivety,  the  first 
days  of  Janoary,  A.  D.  1871  and  1872.  with 
Interest  from  date.  In  the  matter  uf  the 
said  claim  of  the  said  Jobnsoo  It  isagreed 
that  the  commissioners  provide  for  the 
foregoing  orders  by  granting  to  said  Theo- 
dore Brevard,  Jr.,  attorney  for  Elilnb 
JtibnBon,  an  exchange  uf  smaller  non-pay- 
ina;  interest  script  for  said  indebteduees, 
amounting  to  one  thousand  four  hundred 
and  sixty-five  dullare,  being  the  amount, 
principal  and  interest,  utsaldordera;  that 
said  script  be  on  the  same  footing;  as  oth- 
er script  of  the  county,  paying  no  Interest, 
and  to  be  paid  ont  of  any  funds  the  coun- 
ty have,  as  other  script  now  issued,  not 
otherwise  appropriated;  said  script  be- 
ing made  in  from  five  to  flfty  dollar  orders 
on  the  treueury  until  said  amount  above 
be  tnaae  out,  and  nnmbered  from  No.  1 
onward,  and  made  In  favor  of  T.  W.  Bre- 
Tard,  Jr.,  attorney  tor  Blljota  Johnson, 
or  order;  all  of  which  Is  In  accordance 
with  the  petition  of  the  said  plaintifT.  T. 
W.  Brevard,  attorney,  etc.  On  motion 
the  foregoing  settlement  was  ordered 
and  passed  by  the  hoard,  and  the  proper 
oflBcer  directed  to  Issne  said  script  In  ac- 
cordance therewith,  and  make  the  ex- 
change The  board  adjourned  till  to- 
morrow morning,  9  o'clock. 

"Jamrb  M.  Smith,  Sr.,  Clerk." 

The  witness  George  B.  Smith  read  the 
same,  and  then  testified  that  the  warrants 
that  were  exchanged  were  afterwurds 
paid  by  the  county  of  Wakulla.  The  de- 
fendant then  iBtrodaced  tme  Dick  Har- 
grett,  who  testified  that  he  was  a  county 
commissioner  forWahnlla  county  In  1878 
and  1K74,  and  that  during  the  time  that 
be  was  such  commlsstunertwo  lai^e  war- 
rants were  exchanged  for  smnller  ones 
with  the  county  commissioners  for  Wa- 
kulla county.  Bethinks  the  two  large  war- 
rants were  for  9500  each.  The  exchange 
was  made  with  Mr.  Hopkins,  for  Cul. 
T.  W.  Brevard.  The  warrants  for  smaller 
amounts  were  Issned  and  tamed  over  to 
Col.  T.  W  Brevard.  Isaac  Gavin  testified 
to  the  same  facts  as  did  Dick  Hargrett. 
N.  R.  Walker,  for  thedefense,  testified  that 
tbe  warrants  that  were  issued  to  Col.  T. 
W.  Brevard  In  exchange  for  other  war- 
rants, and  known  as  the**  Brevard  Script." 
had  been  paid  by  Wakulla  county.  It  is 
urged  that  tbe  court  erred  In  admitting  In 
evidence  the  record-book  of  the  county 
commissioners,  or  that  part  thereof  ap- 
pertaining to  the  subject-matter  of  this 
snlt.  This  objection  Is  not  tenable,  and 
la  lolly  discussed  and  decided  to  all  In- 
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tents  and  purposes  in  the  analogous 
caae  ot  Bell  v.  Keadrick,  25  Fla.  778,  6 
Sonth.  Rep.  868.  where  it  Is  said:  "OfR- 
elal  registers  or  books,  kept  by  persons  In 
public  office.  In  which  they  are  required, 
whether  by  statute  or  by  the  nature  of 
the  office,  to  write  down  particular  trans- 
actions occurring  in  the  course  of  their 
public  duties  and  under  their  personal  ob- 
servation, are  generally  admissible  In  evi- 
dence, notwithstanding  their  authenticity 
Is  not  confirmed  by  the  ordinary  test  ot 
trntfa,— -the  obligation  of  an  oath,  and  an 
opportunity  to  cross-examine  the  person 
on  whose  anthorlty  the  truth  of  the  docu- 
ment depends.  It  is  not  necessary  to  the 
admissibility  in  evidence  of  an  olHclal  reg- 
ister of  this  kind  that  a  statute  should  ex- 
prsKsly  require  It  to  be  kept,  or  that  the 
nature  of  the  office  should  render  It  indis- 
pensable. "  We  think  that  the  official  rec- 
ords of  the  proceedings  of  a  board  of  conn- 
ty commissioners  presents  a  much  strong- 
er claim  for  admissibility  as  evldenctt  In 
any  cause  to  which  they  may  be  pertinent 
than  the  record  held,  in  the  case  last  cit- 
ed, to  be  competent  evidence.  Boards  of 
county  eommlselouers,  under  our  system 
at  state  government,  are  a  very  Impor- 
tant auxiliary  or  branch  of  the  govern- 
ment of  the  state  within  the  limits  of  their 
respective  counties.  They  are  expressly 
provided  for  in^turconstitntlon,  and  are 
clothed  by  law  with  numerous  Important 
powers  and  duties,  qoaal  Judicial  and 
guHSt  legislative.  They  have  entire  su- 
pervision ot  the  financial  affairs  of  their 
county,  and  the  adjustment  of  all  money 
demands  upon  her,  and  the  assessment 
and  levy  of  all  her  taxes.  They  provide 
for  the  care  of  her  pour  and  indigent. 
They  provide  and  care  for  her  public 
buildings,  roads,  and  bridges;  supervise 
tbe  proper  registration  of  her  electors, 
and  canvass,  declare,  and  certify  her  pnb- 
11c  elections;  besides  numerous  other  du- 
ties devolving  upon  them  bylaw.  They 
are  public  officers  In  the  broadest  sense  of 
the  term;  and,  even  if  they  were  not  ex- 
pressly required  by  law  to  keep  a  record 
of  their  official  acts  and  proceedinjIcR,  we 
are  decidedly  of  the  opinion  that  the  v^ry 
nature  and  Importance  of  thrir  official 
dntlee  renders  It  entirely  Indispensable 
that  they  should  keep  such  record,  and 
with  accuracy.  But  we  are  inclined  to 
the  opinion  that  there  is  still  In  force  a 
statutory  provision  expressly  requiring 
such  record  to  be  kept.  Hectlon  3  of  chap- 
ter 11,  Laws  1846.  entitled  **An  act  to  or- 
ganise a  board  of  county  commissioners  in 
the  several  counties  of  this  Htate,"  pro- 
vides sh  tnllows:  '*Tbat  the  Judge  of  pro- 
bate In  each  county  shall  be  ex  oSelo  a 
member  and  the  president  of  said  board, 
and  shall  keep  or  cause  to  be  kept  a  reg- 
ular record  of  Its  proceedings  at  each  ses- 
sion thereof. "  Though  by  subsequent 
changes  In  our  constitution  and  laws  tbe 
Judge  of  probate,  eo  uomiae,  has  been  re- 
placed by  the  title  "county  Judge, "  and  Is 
no  longer  ex  officio  a  member  of  or  presi- 
dent of  said  board,  we  know  of  no  cunstl- 
tutlonal  or  statutory  provision  that,  in 
express  terms  or  by  Implication,  repeals 
that  feature  of  this  provision  of  law  re- 
quiring a  regular  record  to  bq  kept  of  the 
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proceeding  of  Bald  boards.  But,  however 
this  may  be,  we  think  that  the  tnaoifeBt 
Intention  ol  the  constitutions  of  1868  and 
1886,  In  making  the  clerks  of  the  drcnit 
courts  In  the  several  counties  also  clerics 
ul  the  boards  of  county  coniiiitaslonera 
thereof,  was  that  they,  as  official  record- 
ers and  cnstodiuDS  ol  the  records  ffsnerol- 
ly  ol  the  connty,  should  write  op  SDd  keep 
the  records  of  the  proceedingrs  of  snch 
boards;  the  clerk  of  the  court,  underthese 
chaoRes  of  the  law,  becoming  the  sD<:ces- 
Bor  to  the  ludge  of  probate  as  ex  offlc/o 
member  and  president  ol  the  board  in  so 
far  as,  under  the  act  of  1846,  It  was  such 
Jodfce  ol  probate's  duty  to  keep  or  cause 
to  biB  kept  such  record.  Canova  t.  Com- 
mlBslonera.  18  Fla.  612.  Indeed,  it  has  all 
alon^.  In  the  varlons  stafces  of  legislation 
upon  this  subject,  been  fully  contemplated 
that  Buch  records  ebnuld  be  kept.  By  the 

Brovlsion?  of  chapter  889,  Laws  18S0,  (sec- 
Ion  ».  p.  817.  McC'lel.  Diff.,)  It  Is  made  the 
duty  ol  snch  cummlsBloners  "to  keep  their 
books  open  for  Inaction,  **  whereby  such 
records  are  not  only  recognized,  bnt 
stamped  with  all  the  cbarac-terlstins  of 
pablic  records,  to  which  the  public  should 
at  all  times  have  full  access.  It  foliowB 
from  what  has  been  said  that  the  court 
below  committed  no  error  In  admitting  In 
evidence  the  record  of  the  proceedings  of 
the  county  com ralSMlonera  after  the  bonk 
In  which  they  were  kept  had  been  duly 
IdeutiQed  by  its  legal  custudtan,  the  clerk 
of  the  circuit  court.  That  part  of  this 
record  that  was  pertinent  to  the  issues 
herein  is  unnsually  clear,  explicit,  and  full, 
and  not  only  Identified  the  cause  of  action 
sued  nnon  by  Its  dlBtlnirntshlng  number, 
"four,  and  by  the  date  when  It  fell  due, 
(January  1, but  showed  that  In  Its 
place  and  stead,  and  upon  the  applica- 
tion of  the  plaintltr,  new  warrants  or  or- 
ders of  smaller  amonnta,  aggr^atlng  the 
full  sum  of  the  claim,  principal  and  inter- 
est, had  been  made  and  delivered  to  the 
plaintiff;  and  It  was  shown  by  several 
wttnesses  that  theiie  sabHtltuted  smaller 
warrants  were  subHeqnently  paid.  If  this 
be  trae.  It  certainly  constitutes  payment 
ol  the  demand  sued  for.  The  issue  thus 
presented  to  the  Jury  Involved  a  simple 
question  of  fact;  the  evtdeni'e  upon  the 
one  side  condlctlog  with  that  upon  the 
other.  It  was  the  soleand  ezelnslve  prov* 
Ince  of  the  Jury  to  determine  on  which 
fldfl  the  truth  lay.  They  have  done  so  on 
the  side  ol  the  defendant  county.  We  see 
nothing  in  the  record  that  would  warrant 
us  in  disturbing  that  finding.  The  Indg- 
ment  ol  tbe  court  briow  ie  affirmed. 


WiNBURN  V.  State. 
(Supnme  Cowrt  <^  Florida.  July  11, 1891.) 

iNDIOTHBlfT  FOn  ASflAtTLT  WITH  TNTSKT  VO  "KjU^ 

Conviction  of  Assault. 
Plaintiff  in  error  was  Indioted  and  tried  in 
tiie  dnmlt  ooart  for  an  aaaaalt  with  intent  to 
mnrder,  and  convicted  of  an  assault  and  battery. 
Beld,  that  the  offense  charged  in  tne  indictment 
determines  the  Jurisdiction:  and  when  theoirouit 
court  has  acgnired  Jurlidiouon  by  reason  of  Bsld 
charge,  U  has,  under  the  constitution  and  itat- 
at^  Jurisdiction  of  all  leaser  offenses  included 
la  the  indiotment,  and  can  pass  sentenoe  for  the 


assaxdt  and  battery,  whloh  Is  indiided  In  said 

indlctmenL 
{SuUaiivM  by  the  Court) 

Error  to  circuit  court.  Suwannee  coqd- 
ty;  John  F.  Whitr,  Judge. 

J.  ,S,  White,  for  plaintiff  In  error.  WBl- 
iam  B.  Lsunar,  Atty  aen.,lor  tbe  State. 

MABirv.  J.  On  tbe  7tb  day  of  Aogost, 
A.  D.  1890,  during  the  sammer  term  of  the 
circuit  court  ol  tbe  third  Jndictal  circuit 
of  Florida  for8uwanneecounty,tbe  plain- 
tiff in  error  was  Indicted  for  an  aasaalt 
with  intent  to  murder  one  Bob  Davis. 
The  Indictment  charges  that  tbe  plaintiff 
In  error,  "on  the  4th  day  ol  Angnat,  A.  D. 
1890,  at  and  in  the  conuty  olSu wannee, 
circuit  and  state  aloresald,  with  force 
and  arms,  unia  wfully  and  lelunlously, 
with  a  deadly  weapon,  to-wit,  with  a 
piece  of  Iron,  which  be,  the  eald  A.  J. 
Wlnbum,  then  and  there  had  and  held  In 
bis  band,  ol  the  length  ol  eighteen  Inches, 
and  of  tbe  width  of  one  and  one-qoarter 
Inches,  and  of  the  thickness  of  one  inch, 
and  with  a  premeditated  design  to  effect 
tbe  death  of  one  Bob  DaviB.  In  and  upon 
him,  the  said  Boh  Davis,  then  and  there 
made  an  assault;  and  the  said  A.  J.  Win- 
burn  the  said  piece  of  Iron  uforesaid,  so 
had  and  b^J  aa  aloresald,  at  him,  the  said 
Bob  Davis,  did  then  and  there  tbruet  and 
throw,  with  a  premeditated  deuign  him, 
the  BBid  Bob  Davie,  then  and  there  to  kill 
and  murder,  contrary  to  tbe  Inrm  of  the 
statute  in  such  cuHesmade  and  provided.* 
Plaintiff  in  error  was.  at  tbe  winter  term, 
1S91,  ot  Bald  court,  arraigned  and  tried  up- 
on Bald  Indictment,  and  cunvirted  of  an 
asaanlt  and  battery.  Gpon  the  return  ol 
this  verdict  be  made  a  motion  to  set  aside 
the  verdict  and  remand  this  cause  to  a 
Jastlce  of  the  peace  of  Suwannee  county 
for  trial,  because  the  crime  of  assault  and 
battery, of  which  be  was  convicted.  Is  not 
within  the  Jurisdiction  of  tbe  circuit  court, 
but  within  the  Jurisdiction  of  a  Justice  of 
the  peace,  undw  the  laws  of  Florida. 
This  motion  wasoverrnled  by  tbeconrt, 
and  defendant  below  then  entered  a  mo- 
tion In  arrest  of  Judgment  for  the  follow- 
ing reasons:  "(3)  The  circolt  court  has 
no  Jurisdiction  herein  to  try.  determine, 
and  pass  Judgment  for  assault  and  bat- 
tery; (2)  be<*auiie  tbe  jury  herein,  having 
relumed  a  verdict  of  aseanlt  and  battery, 
failed  to  affix  and  asseuH  the  penalty  and 
punishment  herein  prescrlliea,  pursuant 
to  statute  under  wblub  conviction  vtm 
had :  (S;  becanse  tbe  crime  of  assault  and 
battery  is  within  the  Jurisdiction  of  the 
Justice  of  the  peace,  end  the  circnit  court's 
Jurisdiction  Is  purely  apfwtlate In  reference 
to  the  grade  of  misdemeanors  to  which 
amaalt  and  battenr  belong:  (4)  becaaae 
the  crime  of  aBsaalt  and  battery  la  not 
Included  within  tbe  charge  of  asaanlt  with 
Intent  to  murder,  n|  which  defendant 
Btood  Indicted,  and  on  which  he  was  tried 
herein."  This  motion  was  overruled,  and 
plaintiff  In  error  adjudged  to  pay  a  flue 
ol  $100  and  coRts  of  the  proaecutlon,  from 
which  Judgment  a  writ  ol  error  Is  prose- 
cuted to  this  court. 

The  errors  assigned  here  are:  "(1)  The 
court  erred  In  overruling  delendant's  mo- 
tion to  remand  said  cause  to  a  jastlce  of 
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the  peace  for  trial,  npoD  the  dndlng  of  the 
Jtiry  berelD ;  (2)  the  court  erred  In  orer- 
rallDg  defendant's  motion  In  arrest  of 
judgment;  (3)  tbecoort  erred  fn rendering 
and  passing  Jadgment  upon  and  against 
defendant  herein." 

The  testtmony  npon  which  the  verdict 
wa-i  rendered  Is  not  before  us,  nor  are 
there  any  other  questions  ' presented  In 
the  record  except  those  arising  npon  the 
motions  to  remand  to  the  justice  of  the 
peace  and  In  arrest  <rf  Judgment.  A  con- 
slderattoii  of  the  motion  in  arrest  of  Judg- 
ment will  dispose  of  the  case.  The  sec- 
ond ground  of  the  motion  In  arrest  of 
Jadgment— that  the  Jury  failed  to  affix 
and  ausesH  the  punishment— has  been  ex- 
pressly abandoned  in  the  brief  of  counsel 
for  pMIntltf  In  error.  It  Is  not  necessary, 
therefore,  to  consider  this  ground  of  the 
motion ;  but  it  will  not  be  ont  of  place  to 
say  that  there  is  no  law  now  in  force  here 
malEtDg  it  the  duty  of  the  Jury  In  such 
cases  to  affix  the  penalty  upon  convlc- 
tloD.  The  court  fixes  the  punishment 
within  the  limits  preseril>ed  by  statute. 

It  is  contended  by  counsel  for  plaintiff 
In  error  thbt  the  court  had  nojuriedlc- 
tlun  to  proceed  further  In  the  case  when 
the  Jnry  returned  a  verdict  of  guilty 
against  defendant  for  assault  and  bat> 
tery.  The  original  Jurisdiction  of  circuit 
courts  extends  to  all  criminal  cases  not 
cognizable  by  inferior  courts.  Article  5,  S 
11, Const.  1885.  Justices  ut  the  peace  shall 
have  Jurisdiction  lu  such  criminal  cases, 
exrept  fdonles,  as  may  be  prescribed  by 
law.  Articles.}  22,  Id.  By  statute  they 
are  empowered  to  bear  and  determine 
cases  of  assault,  or  asvatiltand  battery, 
not  charged  to  have  been  comml  tted  riot- 
ously, or  upon  any  officer,  or  with  Intent 
tocummlt  any  otherolfense.  Mcdel.  Dig. 
p.  662,  $  1.  It  Is  further  provided,  how- 
ever, "  that,  where  any  person  is  tried  in 
any  cirenit  eoart  ol  this  state  lor  an 
offense  of  which  aoch  cirenit  eonrt  has 
original  Jnrisdlctlou.  and  sneh  person  la 
found  to  be  gnllty  of  any  Ittsser  offense  In- 
cluded in  the  offense  for  which  indictment 
or  Information  is  filed  against  him,  and 
for  which  he  is  being  tried,  and  Is  not 
found  guilty  of  the  greater  offense,  he  may 
beconvicted  in  said  court,  and  sentenced 
tor  sncb  lesser  offense,  though  it  be  an 
otrense  iif  anch  a  nature  as  would  come 
originally  wftblu  the  Jurisdiction  of  an 
Inferior  court."  Chapter8271,  Laws  Fla. 
The  Indictment  preferred  against  plaintiff 
in  error  la  for  an  assault  with  intent  to 
marUer, — an  oflbuse  exclaslvely  within  the 
jDrisdlctlon  of  the  circuit  coart.  The 
charge  in  the  Indictment  determines  the 
Jurisdiction.  McLean  v.  State.  28  Fla. 
381.2  South.  Rep.  6.  The  circuit  court, 
having  acquired  Jurisdiction  of  the  offense 
charged  In  the  indictment  against  the  de- 
fendant, baa,  under  the  law.  Jurisdiction 
ot  all  lesser  offenses  included  within  the 
said  offense.  If.  then,  the  offense  of  wblcti 
plaintiff  In  errur  was  convicted,  and  for 
which  he  was  sentenced  by  the  court.  la 
iDclnded  in  the  charge  of  an  assault  with 
Intent  to  murder.  It  is  evident  that  there 
is  no  error  In  the  Jadgment  of  the  court. 

The  fourth  ground  of  the  motion  In  ar* 
rest  ol  Judgment  Is  that  the  crime  of  aa- 
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eault  and  battery  Is  not  Included  In  the 
charge  of  assault  with  Intent  tf>  murder. 
Counsel  tor  plaintiff  In  error  contends  that 
an  assault  with  intent  to  murder  is  a  spe- 
cific offense  of  an  attempt  to  commit  a 
crime,  and  that  no  substantive  offense 
can  be  carved  out  of  It.  If  the  poHltion 
assumed  is  that  a  charge  of  ao  ausHult 
with  attempt  to  commit  some  subsi'au- 
tlve  crimelncludesno  lesser  oni>nse,  It  Is  not 
tenable.  An  assault  with  Intent  to  mur* 
der  inclndes  a  simple  assault.  AlonCgom- 
eryv.  State,  4  Tex.  App.  140;  Olvens  v. 
State,  6  Tex.  844;  Gardenhler  v.  State, 
Id.  348;  Carpenter  v.  State,  23  Ala.  H4; 
State  V.  Stedman,  7  Port.  (Ala.)  41^; 
State  V.  Kennedy.  7  Blackf.  23.S;  McBrlde 
r.  State,  7  Ark.  374.  So.  under  an  Indict- 
ment for  assault  with  intent  to  ravlBh,  a 
defendant  may  be  convicted  of  a  simple 
assault.  Cum.  v.  Fischblatt,  4  Mete. 
(Mass.)  864;  State  v.  Reaves,  86  N.  C.  568. 
tJnder  an  indictment  for  assault  with  In- 
tent to  commit  mayhem  the  defendant 
may  be  acquitted  of  the  Inteut  charged, 
and  convicted  of  an  assault.  McBrlde  v. 
State,  supra.  An  Indictment  for  an  as- 
sault with  Intent  to  rob  will  support  a 
conviction  for  a  simple  assault.  Dicker- 
son  V.  Com.,  2  Bush,  1.  But  It  was  held 
In  the  cases  of  Glvens  v.  State,  and  Carpen- 
ter V.  State,  supra,  and  Dawson  v.  State, 
6  Tex.  347;  Stewart  v.  State,  5  Ohio.  241, 
and  State  v.  Bowling.  10  Humph.  62,— 
that  under  an  Imllctment  for  an  assault 
with  intent  to  murder  a  defendant  may 
be  convicted  of  an  assault  and  battery, 
upon  the  theory  that  the  lesser  offense  Is 
iududed  In  the  greater.  The  same  view 
is  recognized  In  the  case  of  State  v.  Fos- 
ter, 8.3  Iowa.  6^.  In  the  case  of  Boswell 
V.  State.  20  Fla.  860,  the  defendant  was  in- 
dicted for  an  assault  with  a  deadly  weap- 
on with  intent  to  murder.  He  attempted  to 
set  up  by  plea  in  bar  the  defense  of  a  f  urnier 
conviction  before  a  Justice  of  the  peace  of 
an  assault  and  battery,  growing  ont  of 
the  same  trausaetions  fur  which  he  then 
stood  indicted.  The  question  before  the 
court  in  that  case  was  not  the  same  that 
Is  now  presenTed,  bnt  the  Iowa  case  was 
quoted  approvlnsly,  and  In  the  opulon  it 
is  stated  that.  "It  thejnrylnthe  circuit 
court  had  found  the  defendant  only  guilty 
of  an  assault  and  battery,  a  minor 
offense,  for  which  he  had  been  tried  and 
convicted  In  the  Justice's  court,  then  the 

glea  Autrefoia  acqalt  would  have  been  a 
ar  tn  a  conviction  in  the  circuit  court, 
provided  the  same  had  been  submitted  to 
the  Jury  with  the  plea  of  not  guilty."  The 
onlybaala  for  this  plea  in  bar  IntheclTw 
cult  court  was  that  the  charge  for  which 
the  defendant  wcw  tried  included  the  as* 
sault  and  battery.  Under  the  indictment 
in  the  case  before  us  the  defendant  was 
convicted  of  assault  and  battery,  and  the 
fine  imposed  by  the  court  did  not  exceed 
that  prescribed  for  simple  assaults.  Our 
conclusion  Is  that  the  court  bad  Jurisdic- 
tion to  sentence  the  defendant  for  the 
lesser  offense  for  which  he  was  convicted, 
and  that  there  wa?  no  error  in  overruling 
the  motion  In  arrest  ot  Judgment.  This 
conclusion  Is  not  In  conflict  with  the  de- 
cision In  Warrock  v.  State,  9  Fla.  404, 
where  it  was  held  that  the  ^atute  made 
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aRuauIt  and  battery  and  assault  with  la- 
tent to  kill  equal  in  grade,  and  the  one 
not  Included  In  the  other.  If  the  court 
had  Jurisdiction  to  paM  eenteuce  npon  the 
defendant,  it  follows  of  course  that  the 
court  did  not  err  in  refusing  the  motion 
to  remand  the  case  to  a  Juatlce  of  tbe 
peace  fur  trial. 
The  Judgment  In  aflBrmed. 


Pabbish  v.  Pbkbacola  ft  A.  R.  Co. 

(Supreme  Court  ^  FUyriSa.  July  11. 1891.) 

Lii.BiLiTT  OT  Uabtek— Neoliobscb  OP  Co-BsRT- 
AXT— Nbw  TriaI/— Bill  or  Excspnoys — Ahbnd- 

MENTa. 

1.  Prior  to  the  enactment  of  chapter  S744, 
T^ws  IbttT,  a  master  nras  cot  liable  or  responni- 
ble  to  one  serrant  for  personal  injuries  received 
in  the  course  of  hta  employment  through  the  ne^- 
lif^Qce  of  a  fellow  aervant,  when  engaged  in  a 
common  work,  or  in  the  same  general  undertak- 
ing. 

2.  The  engineer,  fireman,  hrakemen,  ana 
shoTelers  on  a  gravel  train,  engaged  in  loading, 
hauling,  and  unloudtng  gravel  in  repair  of  the 
road-bed,  are  lellow-servantB  engaged  in  the 
same  common  work,  and  the  employer  company, 
prior  to  the  passage  of  said  statute,  was  not  lia- 
ble to  one  01  suuh  shovelers  for  personal  Injury 
received  in  consoquence  of  the  negligence  of  Uie 
engineer  In  putting  the  handling  of  his  engine  in 
the  handa  of  his  fireman,  whowat  eitfaw  careless 
or  unskilled  In  the  management  of  such  machines. 

S.  It  isnotnecessarythatall  exueptionstaken 
and  noted  during  the  progress  of  a  trial  should 
be  included  in  a  motion  for  new  trial  as  grounds 
therefor.  In  order  to  have  tbem  reviewed  by  this 
court,  when  they  are  otherwise  properly  disclosed 
by  the  bill  of  exceptions. 

4.  Tbe  embodiment  of  a  mottou  for  new  trial 
into  a  bill  of  exceptions  Iti  not  evidence  of  the 
truthfulness  of  any  statement  of  fact  set  forth  in 
such  motion,  but  Is  evidonoe  only  that  suuh  a 
motion  in  the  form  wesented  was  In  teot  made 
before  tbe  court;  and  when  such  motion  seta  out 
or  quotes  a  charge  purporting  to  have  been  given 
or  refuiiod  by  the  court,  the  giving  or  refusal  of 
which  is  not  evidenced  anywhere  else  In  the 
record,  or  In  any  other  manner  except  by  the 
transcription  thereof  into  sach  motion,  this  court 
cannot  consider  suuh  charge,  for  the  want  of 
proper  evidence  that  it  waa  in  faot  given  or  re- 
fused. 

5.  Section  3,  c.  8431,  Laws  188S,  doen  not 
change  this  rule,  but  simply  enlarges  the  time 
within  which  exceptions  maybe  taken  to  charges 
actually  riven.  The  meaning  of  aaid  act  Is  that 
when  a  ohai^  actually  given  Is  embraced  in  a 
motion  for  new  trial  it  snail  be  taken  as  an  ex- 
ception to  such  charge,  whether  exception  waa 
taken  thereto  at  the  time  it  was  given  or  not; 
but  it  does  not  constitute  such  a  motion  evidence 
of  the  bruthfulnessof  anything  contained  therein. 
The  fact  that  such  charge  was  actually  given 
must  be  evidenced  othurwlse  than  by  being  in- 
corporated In  such  motion,  either  by  being  In- 
cluded as  a  part  of  the  bill  of  exceptions,  or  by 
the  indorsement  of  tbe  Judge  thereon,  over  his 
signature,  as  being  "given"  or  **refu9ed,"  as  is 
provided  In  chapter  20d6,  Lana  1S77,  otherwise 
such  charge  cannot  be  considered  by  this  court. 

6.  When  a  new  cause  ot  action,  ornew  ground 
of  recovery,  not  included  in  a  declaration  in  a 
civil  action,  is  developed  out  of  the  testimony  at 
the  trial,  that  would  neuessitate  an  amendment 
of  tbe  declaration  sons  to indudesoch additional 
ground  and  authorize  a  recovery  thereon,  it  is 
not  the  duty  or  province  of  the  Judge  presiding, 
under  the  provisions  of  section  97,  p.  834,  McCiel. 
Dig.,  8\ia  aponte,  to  make,  suggest,  or  order  such 
amendment  to  be  made,  but  the  statute  contem- 
plates and  requires  an  application  to  be  made  to 
the  court  for  such  amendment  by  the  j/vttj  de- 
siring tbe  same. 


(Pla. 

7.  There  ean  be  no  reoonry  npon  a  onnae  of 
action,  howerer  meritoriouB  U  may  be^  or  how- 
ever satisfaotorlly  proved,  that  is  In  sabatanos 
variant  from  that  whiuh  Is  ideaded  the  idain- 
Wff. 

(Syllabus  by  the  Court.) 

Appeal  from  clrenlt  court,  Jaeksoa 
county;  A.  E.  Maxwbll.,  Judge. 

D.  L,  MeKinnon  and  John  W.  MaJone, 
for  appellant.    W.  A.  Biouat,foT  appellee. 

Taylok,  J.  Thomas  Parriah.  the  app^< 
lant,  brought  suit  against  the  Pennacola 
&  Atlantic  Railroad  Company  to  recover 
damages  for  an  injury  Hustaiued  by  him 
resulting  from  the  negligence  and  incom- 
petency of  the  person  In  charge  of  one  of 
derendant'alocomotiveH.  Thedeclar  itlun 
allies  that  hbIU  company  employed  one 
Chappell  aaeoglneer.  and  one  RntiankH  as  a 
flreman  to  aid  ami  assist  Chappell  In  run- 
ning and  operating  a  Hteam  liK:omotive 
on  said  rnllroad;  that  said  EnbankM  was 
Inexperienced,  Incompetent,  and  nndt  to 
act  In  the  capacity  of  fireman  or  engineer, 
or  to  aid  and  aHslat  in  tbe  control  or 
maoagenient  of  a  Irn'omotlve;  that  plain- 
tiff was  an  employe  of  the  defendant  com- 
pany: that,  while  standing  on  a  car  of 
the  gravel  train,  which  was  stationary 
on  The  track,  throwing  dirt  therefrom, 
in  compliance  with  his  orders,  said  Eu- 
banka,  a  fireman,  ami  acting  aa  engineer, 
negligently  and  unskDIfully.  and  without 
giving  any  warning  to  the  plaintiff, 
backed  the  defendant's  steam  locomotive 
against  tbe  gravel  train  with  sucb  force 
and  violence  that  plaintiff  was  thruwD 
from  the  car  on  which  he  was  standing, 
engaged  in  throwing  dirt,  down  and  up- 
on the  track,  and  his  left  arm  caught  be- 
tw*H?n  the  car-wh»H>l  and  the  railroad 
track,  and  was  greatly  Injured  and  man- 
gled; that  tbe  incompetency  ot  said  Ed- 
banks  was  known  to  tbe  defendant  com- 
pany before  and  during  the  time  of  his 
employment,  and  at  the  time  of  the  inlary 
to  plaintiff,  or  might  have  been  by  the 
use  of  ordinary  diligence.  The  defendant 
pleaded  "not  guilty,"  and  that  the  Injury 
to  plaintiff  was  occasioned  by  his  con- 
tributory negligence.  The  plaintiff  Joined 
lasne  on  the  pleas.  The  plaintiff  Intro- 
duced Jamea  Chappell,  who  teatlfled  as 
followa:  "I  know  the  plaintiff.  Was 
present  In  charge  of  tbe  gravel  train  of 
the  defendant  at  the  time  hQ,was  wound- 
ed, which  I  think  was  about  tbe  Itith  of 
June,  1883,  In  this  county,  between  Cot- 
tundale  and  Davis'  Mill.  I  did  not  aee 
him  when  he  fell  and  received  bis  wounds, 
as  I  was  signaling  the  flreman  in  charge 
of  the  gravel  train  to  stop  the  engine,  as 
It  waa  coming  back  too  fast,  but  saw  him 
a  few  minutes  afterwards,  after  he  had 
been  taken  up,  and  saw  that  he  waa  hurt 
on  the  arm,  but  did  not  examine  the  ex< 
tent  of  the  Injury.  He  was  sent  bark  to 
Marlanna  to  a  doctor,  wbo  took  off  his 
arm.  The  plaintiff  waa  shovriing  dirt  off 
ot  one  of  the  flat-cars  at  the  time  the  en- 
gine struck  the  train.  The  bump  of  the 
engine  was  severe  enough  to  drive  the 
whnle  train— Hlx  or  eight  flat-care  loaded 
with  dirt — about  twenty-flve  or  thirty 
feet.  I  saw  that  the  flreman  waa  coming 
back  with  too  much  force  tq  make  a  coup- 
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llnK,  and  I  called  oat  to  talm  to  rpverae 
the  euRloe,  vrhk-b  he  did,  bat  too  latn  to 
prei^t  tbe  bamp.  The  engine  then 
Btartffd  forward,  and  I  ran  and  Jamped 
abfiard  other.  When  I  fianrthe  eogloe 
coinlnff  buck  with  nuch  furce  I  haJlubed 
tu  Daffin,  tbe  brakeuian,  who  was  to 
uiake  the  coupliDK,  to  get  out  Irom  be- 
tween the  ears ;  that  the  euKine  was  coni' 
Inir  back  with  too  much  lorce;  and  be 
lumped  ont  before  she  struck.  Don't 
know  why  the  fireman  let  tbe  engine 
crnne  back  with  such  force;  Ruppose  she 
frtit  away  with  him.  Tbe  fireman  bad 
been  sent  me  by  tbe  defendant  uboateix 
weeks  befor**.  Don't  know  whether  he  ev- 
er tired  on  or  bail  charge  of  a  Incomotlre 
enirine  before.  The  fireman's  name  wan 
KubanRs,  and  he  Is  now  dead.  A  fireman 
ran  learn  to  handle  an  engine  so  as  to 
iiwltch  off  and  couple  up  care  In  a  day  or 
two.  ir  apt  at  learniufs;  but  would  require 
six  weekM  to  six  muntlis  as  fireman  before 
they  would  be  coiupeteut  to  take  char^ice 
of  an  eiiffine  to  run  it.  Didn't  leave  Ku- 
bankH  In  charge  of  the  engine  very  uften. 
because  behad  not  been  with  me  long,  iiud 
I  didn't  know  that  it  would  be  safe;  bnt 
was  compelled  to  do  so  on  this  occasion, 
as  the  defendant  had  not  furnished  me 
with  a  conductor,  and  I  had  to  perform 
the  datieH  ofeuf?ineerand  conductor  botli, 
which  required  me Hometlmen  ottherear 
end  of  the  train,  while  the  fireman  would 
have  to  be  left  In  charge  of  the  engine. 
That  was  the  caae  when  the  pliiintlff  re- 
ceived his  Injury.  I  was  on  tbe  ground 
liir  the  purpose  ofKlvIng  signals  to  the 
fireman  to  take  a  car  from  tbe  side  track 
and  httch  It  on  the  gravel  train,  when  the 
fcrarel  hands  were  at  work.  It  is  a  usual 
thing  for  engineers  to  leave  their  trains  In 
charge  of  the  fireman  when  there  Is  no 
conductor  on  ttie  train,  and  there  la  conp- 
llnff  to  do.  I  bnd  entire  charge  of  the 
trnln  at  the  time,  and  also  ot  tbe  train 
taands.  who  consisted  of  Euhanks  an  fire- 
man, and  Daffln  as  brakeman.  I  had  no 
charge  or  control  over  the  plaintiff,  or 
any  of  the  gravel  bands,  or  their  boss, 
C'apt.  Johns.  They  were  under  the 
fbarge  of  ('apt.  Johna.  and  neither  Capt. 
Johns  nor  any  ol  the  hands  under  blm 
bad  anytblnfc  to  do  with  the  contniillne 
of  the  trwln.  I  was  at  the  time,  am  now, 
and  have  been  ever  since,  in  the  employ 
of  the  flefen^^nt. "  Ou  cross-examination 
the  witness  teBtlUed:  "I  have  known 
good  engineers  to  come  back  with  as 
mnch  force  when  making  a  coupling, 
when  their  engines  would  be  out  of  or- 
d^r;  and  sometimes,  when  tbey  were  not 
out  o'  order,  have  known  roupllnge  to  be 
made  when  the  engines  came  bark  that 
hard  ;  but  it  is  not  usual.  Can't  say  that 
it  was  always  cuusc^l  by  npgllgence.  It 
came  back  hanler  than  If  I  had  bad 
charge  of  tbe  engine.  I  had  let  Eubanks 
have  charge  of  the  engine  occasionally 
before,  bnt  fur  a  short  time.  The  engine 
was  In  good  order  at  tbe  time, — nothing 
the  matter  with  her.** 

K.  Daffln,  also  introduced  by  the  i>lain- 
tlff,  testified  as  t<»llowB:  **  Was  brakemun 
on  the  gravel  train  of  defendant  at  tbe 
time  the  plaintiff  lost  bis  arm,  and  had 
been  (or  two  or  three  months.  The  train 


bands  consisted  of  Cbappell,  who  bad 
charge  of  the  engine  and  train,  Eubanka 
as  flrenian.and  myself  as  brakeman.  The- 
plaintiff  had  been  working  with  tbe  gravel 
hacds  for  a  week  or  two  before  be  got  hia 
arm  broke.  At  tbe  time  be  got  his  arm 
mashed  he  was  standing  on  a  flat-ear, 
towards  the  rear  of  tbe  train,  throwing 
off  dirt.  The  engine  had  been  uncouijled 
from  the  train,  and  was  bringing  in  a  car 
from  tbe  side  track  to  attach  to  the  train, 
and  I  was  standing  ready  to  make  the 
coupling.  When  tbe  engine  started  back 
with  such  force  Cbappell  halloo^^d  tome 
to  get  out,  and  I  did  so  without  making 
the  coupling.  When  the  engine  struck  it 
knocked  tbe  train  back  tblrty  or  forty 
feet,  and  plaintiff  fell  under  the  cars,  and 
g<it  hla  arm  broke  Just  below  tbe  shoulder. 
He  could  not  speak  at  first,  but  after- 
wards complained  and  groaned  as  if  he 
was  suffering  very  mncb.  He  was  brought 
back  to  Marianne,  and  the  doctors  took 
off  his  arm  Just  below  tbe  shoulder.  Eu- 
bauks  very  seldom  bad  charge  of  the  en- 
gine. When  the  car  bumped  the  engine 
■Started  forward,  and  Cbappell  ran  and 
Jumped  on  It,  and  stopped  It.  The  bump 
was  a  much  harder  one  than  when  Cbap- 
pell handled  the  engine  himself. " 

Henry  Nelson,  a  witness  tor  plaintiff^ 
testified  as  follows:  "I  was  one  of  the 
gravel  hands  on  tbegravel  train  of  defend- 
ant at  the  time  plaintiff  got  his  arm  broke. 
The  plaintiff  was  also  iu  the  employ  of  de- 
fendant at  the  time  as  a  gravel  hand  on 
the  train.  We  were  getting  one  dollar  a 
day  each.  T|iere  woe  a  number  of  gravel 
hands  on  the  train  at  the  time,  and  all 
were  getting  one  dollar  a  day.  We  bad 
just  got  to  the  place  with  a  traln-ti>ad  ol 
dirt;  and  we  all,  including  tbe  plaintiff, 
were  throwing  dirt  off  the  train.  The  en- 
gine was  detactied  from  the  train  that  we 
were  unloading,  and  went  over  on  a  aide 
track  and  gut  another  car,  and  wae  In  the 
act  of  coupling  onto  tbe  train,  but  came 
back  with  euch  force  that  It  knocked 
many.  If  not  all,  ot  us  down;  and  the 
plaiuTiff  fell  backwardH,  striking  bis  head 
against  the  end  of  the  car  In  front  of  the 
one  he  waa  standing  on,  and  fell  with  Ills 
arm  reatlng  on  the  track,  and  car-w4ieels 
ran  over  it  and  mashed  It.  When  we  got 
to  the  plaintiff  he  was  tying  where  he  fell, 
and  could  not  speak  for  a  while.  His 
head  was  hurt  and  scarred,  also.  He 
seemed  to  suffer  a  great  deal,  and  was 
brouBht  to  town,  where  the  doctor  took 
off  his  arm.  Mr.  Eubanka  was  In  charge 
ot  the  engine  at  the  time,  and  Mr.  Cbap- 
pell was  on  tbe  ground.  Eubanks  had 
not  been  fireman  on  that  train  long. 
Very  seldom  saw  the  fireman  In  chance  of 
the  euglne,  if  ever  before.  Mr.  Chuppell 
bad  nothing  to  do  with  tbegravel  handw; 
Mr.  Johns  was  in  charge  ot  them.  We, 
including  plaintiff,  were  day  laborers  on 
the  road.  When  the  engine  came  back  it 
was  mnch  harder  than  usual.  Tbe  flat 
which  the  plaintiff  was  on  waa  near  tbe 
rear  end  of  the  train  of  eight  or  ten  cars; 
don't  remember  the  exact  nnmt>er.  The 
plaintiff  was  bending  down  throwing  off 
dirt  when  he  was  knocked  off.  Plaintiff 
bad  been  working  on  tbe  road  about  two 
weeks. " 


Digitized  by 


Google 


«98 


SOUTHEKN  BEP0RTEIl,V0L.9. 


(Flu. 


The  platDtlft,  Tliomaa  Parrleh.  tefttlflpd 
Mfullows:  "iam  now  about  thirty  tlve 
years  old.  Was  working  In  the  defend- 
«nt*8  employ  as  a  day  laborer  at  one  dol- 
lar a  day  in  June,  ISt^S,  when  I  tost  my 
Arm.  Uud  been  at  work  about  two 
weeks.  Capt.  Johns  was  my  boss  at  the 
4iine.  He  was  In  cbarRe  of  all  the  fcravel 
•laiKls,  and  I  was  one  of  the  number.  It 
-was  Bi>me  time  In  J  une.  l!483,  that  we  were 
aoloading  a  gravel  train  that  was  loadeil 
with  dirt.  I  was  standing  near  the  Iront 
end  ot  one  of  the  reer  flats,  HhurelinK  off 
^irt,  when  the  enf^ne  vanie  back  aealnst 
the  train,  and  knocked  me  down  back- 
wards, my  bead  strlkiDfc  aKaiost  the  end 
of  the  flat  Immediately  in  front  uf  thn  one 
J  was  on.  stunning  me.  and  my  left  arm 
falling  in  such  a  position  on  tbe  track 
that  the  wheel  ran  over  it,  and  uiaehed  It 
Just  t>elaw  tbe  shoulder.  They  bniuirht 
ane  back  to  Marlanna,  and  Ur.  West  cut 
off  my  arm.  I  suffered  a  K^eat  deal  from 
the  loss  of  my  arm  and  lick  on  uiy  head, 
«nd  suffer  from  It  now.  My  health  was 
vei'y  good  previous  to  the  Injury, — Heldom 
'«ver  sick.  Now  sometimes  I  am  scarcely 
able  to  get  about.  1  igeit  so  weak,  and 
my  head  swims.  1  cannot  earn  as  n.ucb 
■as  twenty-five  cents  a  day  reROlarly  now. 
■For  a  y<^ar  and  a  half  before  I  began  to 
work  for  defendant  1  whs  gettlnK  thirty 
•4lollars  a  month  as  fireman  at  a  saw-mlll, 
and  on  a  steam-boBt,  and  was  gettlne  a 
■<lol]ar  a  day  at  the  time  I  was  hurt.  Had 
■(armed  la  Leon  i;ounty,  Florida,  witb  my 
brother  prevloae  to  that,  making  three  or 
•(our  bags  ol  cotton  clear  every  year.  Mr. 
Eubanks,  the  fireman,  had  charge  of  the 
■engine  when  I  was  hurt.  He  let  the  en- 
gine, which  was  detached  from  the  train, 
■come  back  so  hard  that  It  knocked  many, 
if  not  all,  that  where  on  the  train  down. 
Mr.  Chappell,  the  engineer,  was  on  the 
-g;rouDd  some  distance  from  the  engine 
when  be  signaled  tbe  fireman  to  back  up 
to  couple.  Was  sick  five  or  six  mouths 
tiefore  I  was  able  to  do  any  work.  1  had 
■only  been  in  the  defendbnt'e  employ  about 
two  weeks.  The  defendant  offered  me 
-tffty  dollars  and  transportation  to  Talla- 
4ia8see  If  I  would  receipt  them  in  full  for 
■the  loss  of  my  arm,  which  I  refused  to  do, 
■and  they  left  me  to  shift  for  myself  aboat 
a  month  after  I  lost  uiy  arm." 

The  defendant  introduced  Dr.  West,  who 
testified  as  follows:  "I  am  a  practicing 
physician,  and  was  called  to  see  the  plain- 
'tiff  when  he  was  wounded  In  June,  18N3. 
His  bend  wound  was  not  serloDS.  The 
arm  wound  was  very  palnfnl  and  necessi- 
tated  amputation,  and  I  took  off  his  arm 
Just  below  tbe  sboDlder.  Much  woonds 
«huck  the.  nerves,  impair  vitality,  and 
•affect  locomotion.** 

The  forefroing  comprises  the  entire  tes- 
timony in  the  case. 

The  court  charged  the  Jury  as  follows: 
''That  a  fellow-servant  Is  one  engaged 
with  another  under  a  common  master, 
and  in  the  same  common  employment,  so 
that  they  are  brought  In  contact  with 
each  other,  notwHhstandtng  they  are  sub- 
ject to  the  orders  and  under  the  exclusive 
■control  of  separate  bosses  or  foremen,  and 
4n  different  work  in  the  same  service;  for 
4UustratloQ,lf  one  were  engaged  as  a  com- 


mon laborer  to  work  on  tbe  road-bed  or 
gravel  train  be  could  not  be  a  fellow-serv- 
ant with  the  engineer  or  conductor  of  a 
paSHenger  train,  but  would  be  a  fellow- 
servant  with  all  employed  on  the  road-bed 
or  gravel  train.  If  bis  employment  waH  in 
a  common  work,  and  brought  him  In  Im- 
mediate contact  with  them  and  risk 
through  them,  although  working  under 
the  orders  of  a  different  boss  or  foreman 
In  the  said  common  work,  and  In  different 
sorts  of  work.  If,  therefore,  you  believe 
from  tbe  evidence  tha  t  the  employment  of 
the  plaintiff  brought  him  In  contact  with 
Eubanks  and  Chappell,  or  either  uf  them, 
as  being  engaged  in  a  common  work,  then 
he  Is  a  fellow-servant  with  them,  an<l  can- 
not recover  of  the  defendant  fur  Injuries 
received  by  tbe  negligence  of  the  aald  En- 
banks  and  Chappell,  or  either  of  tlif  m.  In 
the  msnagementand  control  ot  the  gravel 
train. " 

The  Judge  then  gave  the  following  spe- 
cial charges  requested  by  the  defendant's 
counsel :  "  if  the  plaintiff  dues  not  prove 
that  tbe  defendant  was  negligent  In  the 
employment  of  Eubanks  as  fireman,  any 
proof  that  be  was  careless  or  negligent 
does  not  entitle  the  plaintiff  to  recover, 
unless  he  also  pmvee  that  the  defendnnt 
was  aware  of  such  negligence  or  uiiHkill- 
fulnesB  In  time  to  remove  him  beftire  the 
accident  In  qnestlon  occurreil.  But  one 
single  act  of  negligence  or  exhibition  of 
incompetency  wonid  not  make  it  the  duty 
of  the  defendant  to  remove  him,  unless 
snch  act  or  exhibition  was  ot  such  a  char- 
acter asto  makelt  Imprudeutfora  reason- 
able man  to  retain  him.  In  order  that  the 
plaintiff  may  recover  because  the  defend- 
ant failed  to  remove  a  tellow-eervant  aft- 
er knowledge  of  his  anfitness,  it  must  be 
shown  by  the  plaintiff  that  some  one 
whose  duty  It  was,  or  who  had  the  au- 
thority, to  remove  the  anflt  employe  had 
a  knowledge  of  his  unfitness,  and  failed 
to  remove  him.  Knowledge  of  a  fellow- 
servant  would  not  be  knowledge  of  tbe 
defendant.  But  even  If  the  defendant  had 
snch  knowledge  by  its  proper  officers,  yet 
the  plaintiff  cannot  recover  unless  be  was 
without  snch  knowledge  himself.  If  be 
knew  of  the  unsklllfniness  or  carelesaness 
or  unfitness  of  the  fireman,  and  yet  con- 
tinued to  work  In  such  a  position  that  his 
saff  ty  was  Jeopardized  by  a  recurrence  ot 
said  carelessness  or  unskillfulneHS,  then 
he  cannot  reciiver.  But  it  Is  nut  necessa- 
ry, to  debar  him  from  recovering,  that  he 
should  nctually  have  known  of  snrb  an- 
fitness,  for.  If  be  bad  tbe  same  means  ot 
knowing  that  tb!i  defendant  had,  he  can- 
not  recover  for  InJqry  reeoltlng  from  socb 
unfitness;  nor  can  he  recover  If  bis  con- 
duct Immediately  preceding  the  accident 
was  such  that  a  reasonable  and  pru- 
dent man  would  not  have  adopted  It,  and 
such  condact  contributed  to  tbe  occnr- 
rence  of  the  Injury.  It  tbe  Jury  find  that 
the  injury  was  occasioned  by  tbe  assump- 
tion by  the  fireman  of  aposltlon  for  wbteta 
be  had  not  heen  employed  by  defendant 
and  was  unfit,  then,  in  order  to  rec<)Ter, 
the  plaintiff  must  show  that  the  defend- 
ant knew  of  snob  assumption  and  nnfit- 
nesB  prior  to  the  Injury,  and  acquiesced 
Id  such  assumption,  or  djd  not  take  ade- 
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qiiate  ateps  to  prerent  its  continnaDce  or 
recurrence,  and  sucb  knowledge  or  acqui* 
«flcence  or  Inaetion  on  tbe  part  of  the 
enftlneer  ol  the  same  train  u  not  snffl- 
«ieat  to  abow  that  tbe  defendant  bad 
knowledge,  or  acqateaeed,  or  wrongfnlly 
failed  to  act." 

In  the  course  of  the  trial  plalotlfT  offered 
to  prove  by  the  wltoefie  Chappell  that 
Eubanke  had  tuld  witoem  when  he  came 
to  Are  lor  him  that  he  had  "never  fired  on 
■a  lueomutlre.  ormn  on  one  beturc^to 
which  defendant's  coansel  objected.  The 
court  sustained  the  objection,  and  plnln* 
tin's  counsel  excepted.  Plalutiff  offered  to 
prove  by  one  Daffln  that,  as  tbe  plaintiff 
fell,  Capt.  Johns  said  to  Chappell:  **1  told 
yon  to  stop  putting  your  enKine  In  charge 
of  that  fireman.  Now  yon  bave  killed 
a  man,"— to  wbteb  defendant  obJec*^ed. 
The  court  snetalned  the  objection,  and 
plaintiff  excepted.  The  Jury  found  a  ver^ 
diet  fur  the  defendant. 

The  plaintiff  moved  the  court  for  a  new 
trial  un  tbe  following  grounds:  <1)  The 
verdict  of  the  jury  was  contrary  to  the 
evidence,  the  law,  and  tbe  charge  uf  the 
«ourt;  (2)  tbe  verdict  of  the  Jury  was 
against  tbe  weight  of  tbe  evidence;  (8) 
tbe  change  of  the  court  was  contrary  to 
law;  (4)  the  charge  of  the  cunrt  was  ral- 
«Dlate(l  to  mislead  the  Jury  In  reference  tu 
a  knowledge  of  the  Incompetency  of  the 
fireman,  Eubanks,  un  the  part  of  de- 
fendant; (5)  because  the  evidence  shows 
that  tbe  defendan!:  was  guilty  of  cuntrib- 
atory  negHxenceln  nut  lurnlablng  a  auffl- 
dent  number  of  men  to  ran  th«  train, 
wblch  developed  npun  the  trial,  hut.  on 
account  of  It  not  being  alleged  In  the  dec- 
laration, could  not  recovur  upon  said 

f round;  (6)  because  plalntlHdtdnutknow 
be  wbereaboutB  of  one  Johns,  who  was 
In  cbarge  of  plalntllf  a«  boss  at  tbe  time 
of  tbe  Injury  complained  of,  by  whom 
be  believes  be  will  be  able  to  prove  that 
the  defendant  had  notice  of  tbe  Incompe- 
tency of  said  Eubanks,  and  he  has  now 
ancerCalned  where  said  Johns  Is,  and*  be- 
lieves that  be  can  procure  bla  attendance 
or  bis  testimony  at  the  next  term  of  the 
court,  as  shown  by  affidavit  on  file.  Ad- 
ditional grounds:  (7>  That  the  Judge 
charged  tbe  Jury  as  follows :  **  That  a  fel- 
low-servant  Is  one  engaged  with  another 
under  a  common  master,  and  in  the  same 
common  employment,  so  that  they  are 
brought  in  contact  with  each  other,  not- 
withstanding they  are  subject  to  the  or- 
ders, and  under  the  exclusive  control,  of 
separate  bosses  or  foremen,  and  In  diOer- 
«nt  works  In  the  sameservlce;  forlllustra- 
tlon,  If  one  were  engaged  aa  a  common  la- 
borer to  work  on  the  road-bed  or  gravel 
train,  he  could  not  be  a  fellow-servant 
with  tbe  engineer  or  conductor  of  a  pas- 
senger train,  but  would  be  a  fellow -serv- 
ant with  all  employed  on  tbe  road-bed  or 
sravel  train,  If  bis  employment  was  in  a 
common  work,  and  brought  bim  in  Imme- 
diate contact  with  them  and  risk  through 
them,  although  working  under  the  orders 
of  a  different  boss  or  foreman  In  the  said 
common  work,  and  In  different  sorts  of 
work.  If,  therefore,  you  believe  from  the 
«vidence  that  the  employmentof  theplaln- 
tlB  broucht  blm  In  contact  with  Eubanks 
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and  Chappell,  or  either  of  them,  as  being 
engaged  In  a  common  work,  then  he  Is  a 
teliow-aervant  with  them,  and  cannot  re- 
cover of  the  defendant  for  Injuries  received 
by  the  negligence  of  the  said  Enbanks  and 
Chappell,  or  either  of  them,  In  the  mana^e- 
ment  and  control  of  the  gravel  trulu," 
—which  said  charge  Is  believed  to  be  erro- 
neous. (8)  That  the  Judgefurthercbarged 
tbe  jury  as  follows:  "That,  though  the 
evidence  discloses  the  fact  that  tbe  d*^end- 
ant  was  Ufi^ligent  In  not  taavlDg  sufflclput 
employes  to  manage  and  control  thegrav- 
el  train,  and  such  negligence  caused  the  In- 
juries of  which  plaintiff  complains,  yet 
you  cannot  And  for  the  plaintiff  on  this 
account,  because  ther?  is  no  claim  fur 
such  negligence  in  plaintiff's  declaration," 
—which  said  charge  is  also  believed  to  be 
erroneous.  (9)  That  the  said  Judge  fur* 
ther  charged  tnejaryas  follows:  "That 
the  ODoa  is  on  the  plaintiff  to  prove  that 
the  defendant  was  guilty  of  negligence  in 
the  employment  ol  Eubanks  as  fireman 
on  the  gravel  train,  as  the  law  prcHumes 
that  ltdid  Itsduty,"— which  said  charge  Is 
also  believed  to  be  erroneous.  Tbe  court 
denied  tbe  motion. 

Tbe  appellant  assigns  errors  as  follows: 
(1)  The  court  erred  In  rpfaslng  to  permit 
plaintiff  to  prove  by  witness  Chappell  that. 
Eubanks,  who  was  dead,  had  tuld  him 
that  he  bad  never  fired  on  a  locomotive 
engine  before.  (2)  The  court  erred  In  re- 
fuHlng  to  permit  plaintiff  to  prove  by 
Henry  Nelson  that  Capt.  Johns  said, 
"Chappell,  1  told  you  to  stopputtlngyuur 
engine  In  charge  of  that  fireman.  Now 
you  have  killed  a  man."  (8)  The  court 
erred  In  giving  the  charges  set  forth  In  tbe 
motion  for  a  new  trial.  (4)  The  court 
erred  in  giving  tiach  of  tbe  special  charges 
asked  by  tbe  delendant'scounsel.  (5)  The 
court  erred  In  refusing  to  grant  tbe  mo- 
tion for  a  new  trial. 

Cunnsel  for  tbe  appellee  Insists  that  the 
first  two  errors  assigned  cannot  be  In- 
quired Into  by  tbls  court,  for  the  reason 
that  they  were  not  Included  and  made  a 
p.irt  of  the  motion  for  a  new  trial.  This 
court.  In  the  case  of  Dupuls  v.  Thompson, 
16  Kla.e8. has  settled  thlspotnt.  Thecourt 
■aid:  "Inaome  of  the  state  coorts  and  In 
some  of  tbe  courts  ol  tbe  United  8tatee  It 
has  been  held  that  a  motion  fur  new  trial 
Is  a  waiver  of  the  exceptions  taken  tn  tbe 
rulings  during  the  progress  of  the  trial. 
Before  the  act  of  1U53,  (chapter  621,  Laws 
1S63:  section  4,  p.  840,  McClel.  Otg.,)  the 
decision  of  theclrcult  court  upona  motion 
for  a  new  trial  was  held  by  this  court  to 
be  a  matterof  discretion  not  subject  to  re- 
view. Carter  v.  Bennett,  4  Fla .  2^3.  This 
statute  having  given  tbls  right.  It  has 
been  the  constant  practice  of  this  court  to 
review  such  declsluns,  and.  In  connection 
with  them,  exceptions  to  matters  occur- 
ring during  the  progress  ol  the  trial." 

Counsel  for  appellee  also  insists  that  tbe 
**  three  additional  grounds"  of  the  motion 
lor  a  new  trial  cannot  be  reviewed  by 
this  court,  because  these  grounds  were 
filed  after  tbe  expiration  of  the  four  days 
allowed  by  tbe  statute  tor  filing  reasons 
and  to  make  a  motion  for  a  new  trial. 
The  record  Is  silent  as  to  the  time  when 
these  additional  reasons  or  glands  for  a 
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new  trUil  were  filed,  and  In  fact  as  to 
when  any  uf  them  were  flieil.  The  record 
ehuwB,  however,  that  the  court  entertained 
the  motion,  and,  after  conelderatlon.  de- 
nied It.  We  think  we  can  reaBoaably  Infer 
from  this  action  of  the  court,  and  the  fail- 
ure of  the  record  to  show  any  objection 
to  the  conrt'B  entertalnlns  the  motion, 
that  they  were  filed  within,  the  time  pre- 
scribed by  law. 

It  is  objected  farther  by  the  counsel  tor 
appellee  that  the  second  and  third  "addi- 
tiutinl  grounds"  (numbered  8  and  9  In  the 
motion  for  new  trial;  cannot  be  consid- 
ered, for  the  further  reason  "that  the 
charges  Incorporated  in  the  motion  for 
new  trial  du  not  contain  the  rulinxs  of 
the  court  set  forth  in  aald  additional 
grounds."  Where  the  giving  or  refneal  of 
a  cbarj^e  Is  relied  upon  as  error,  the  fact 
that  such  charge  was  given  ur  refused 
muKt  be  made  to  appear  affirmatirely,  ei- 
ther by  belufi: transcribed  Into  that  port  of 
the  bin  ol  exceptions  that  is  usually  de- 
Tuted  to  the  exposition  of  the  charjEea  ffiv- 
eu  or  refused,  or  by  belnR  copied  Into  tJie 
record  rent  here,  and  erldeoced  by  the  In- 
dorsement of  the  judge  thereon,  over  his 
signature,  as  being  "Klven  "  or  "refused," 
in  comptiaoce  with  chapter  2006.  Laws 
1877;  otherwise  the  grivlng  or  refusal  of 
such  charges  cannoc  be  asNlgned  as  error 
here,  or  considered  by  this  court. 

The  embodiment  of  a  motion  for  a  new 
trial  into  a  bill  of  exceptions  la  not  evi- 
dence of  the  truthfulness  of  any  statement 
of  fact  set  forth  in  said  motion,  but  is  evi- 
dence only  that  such  a  motion,  in  the 
form  presented,  was  in  tstct  made  before 
the  court.  And  when  such  motion  sets 
out  and  contains  as  a  ground  a  charge 
purporting  to  have  been  given  or  refused 
by  the  court,  the  giving  or  refusal  of 
which  is  evidenced  nowhere  else  In  the  rec- 
ord, and  In  no  other  manner  except  by  the 
transcription  thereof  into  snch  motion, 
this  court  canuot  consider  such  charge, 
for  the  want  of  proper  evidence  that  It 
was  In  fact  given  or  refused.  Section  2.  c. 
8431,  Laws  1KH8,  does  not  change  this  rale, 
but  Sim  ply  enlarges  Che  time  within  which 
exceptions  may  be  taken  to  cbargew  actu* 
Ally  given.  The  meaning  of  said  act  Is 
that  when  n  charge  actually  given  la  em- 
braced In  a  motion  tor  a  new  trial  It  shall 
be  taken  as  an  exception  to  such  charge, 
whether  uuy  exception  was  taken  thereto 
at  the  time  It  was  given  or  not;  but  it 
docH  not  undertake  to  constitute  such  a 
motion  as  evidence  of  the  truthfnlnees  of 
anything  contained  tbei-eln.  There  la  no 
evidence  in  this  record  that  1  he  charges 
numbered  8  and  9  In  the  additional 
grounds  to  the  motion  for  new  trial  were 
ever  In  fact  given  to  the  Jury,  and  they 
cannot,  therefore,  be  considered.  (Jarter 
V.  State,  2U  Fla.  764;  Boswell  State, 
Id.  m9:  Broward  v.  State,  9  Fla.  422. 

The  propositions  of  law  announced  In  the 
instructions  given  to  the  jury  In  this  case 
and  assigned  as  error  here  present  the 
questltm  whether  the  master  Is  liable  to 
one  employe  who  has  sustained  personal 
Injury  In  and  aboat  the  work  for  which  he 
was  employed  through  the  nngliK^nce  or 
tarelessness  of  another  employe,  or  fellow- 
workman,  of  the  same  master,  and  en- 


faged  In  the  same  common  nndertaklng. 
he  answer  to  this,  as  an  abstract  propo- 
sition, cannot  now  be  said  to  be  an  open 
question ;  but  It  la  well  settled  by  a  long 
line  of  decisions  both  in  ISngland  and  iu 
nearly  all  the  American  states  that  the 
master  Is  not  liable  or  responsible  to  one 
Mrrant  for  personal  injuries  received  la 
the  course  of  his  employment  through  the 
negligence  of  a  fellow-servant  when  en- 

faged  in  a  common  work.  In  Priestley  v. 
owlcr,  8  Mees.  &  W.  1,  (decided  in  1887,) 
where  the  servant  sought  to  recover  Uani> 
ages  of  his  master(abntcher)  for  personal 
injuries  received  through  the  breaking 
down  of  an  overloaded  van  driven  by  a 
co-flervant,(whtchfleemetobetbeflrBt  case 
In  England  where  snch  liability  waa  at- 
tempted to  be  established,)  Lord  Aa- 
iNOER  says:  "The  mere  relation  of  the 
master  and  the  servant  never  can  Imply 
an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  he  may 
reasonably  be  expected  to  dn  of  himself. 
He  is.  no  doubt,  bound  to  provide  for  the 
safety  of  his  servants  In  the  coarse  of  bU 
employment,  to  the  best  of  his  Judgment, 
information,  and  belief.  The  servant  Is 
not  bound  to  risk  his  safety  in  the  service 
of  his  master,  and  may,  if  be  thinks  fit,  de- 
cline any  service  In  which  he  reaaouably 
apprehends  injury  to  himself;  and  In  moat 
of  the  cases  In  which  danger  may  be  iu- 
ciirred,  if  not  In  all,  he  Is  just  as  likely  to 
be  acquainted  with  the  probabiiittea  and 
extent  of  It  as  the  master. "  In  Farwell 
V.  Railroad  Co.,  4  Mete.  (Mass.)  49.  (decid- 
ed In  1N42,)  whlcb  seems  to  be  the  first  case 
of  this  kind  In  Massachusetts,  where  a  lo- 
comotive engineer  sought  to  recover  dam- 
ages for  the  loss  of  his  band  in  the  derail- 
ment of  bis  engine,  caused  by  the  careless- 
ness of  a  switch-tender,  also  In  the  employ 
of  the  company,  in  leaving  a  switch  open. 
Chief  Justice  8baw,  delivering  the  opinion 
of  the  court,  says :  **  Where  several  persons 
are  employed  Id  the  conduct  of  one  com- 
mon enterprise  or  undertaking,  and  the 
safety  of  each  depends  mnch  on  the  care 
and  skill  with  which  each  other  shall  per- 
form his  appropriate  daty,  each  Is  an  ob- 
server  of  the  conduct  of  the  others,  ran 
give  notice  of  any  miscondact.  Incapacity, 
or  neglect  of  duty,  and  lea  ve  the  service  If 
the  common  employer  will  not  take  such 
precautions  and  employ  such  agents  as  the 
safety  of  the  whole  party  may  require. 
By  this  means  the  safety  of  each  will  be 
much  more  effectually  secured  than  coald 
be  done  by  a  resort  to  the  common  em- 
ployer for  Indemnity  in  case  alt  loas  by  the 
negligence  of  each  other.  Regarding  It  in 
this  light,  it  Is  the  ordinary  case  of  one 
sasCainIng  an  Injury  in  the  course  of  his 
own  employment.  In  which  he  must  bear 
the  loss  himself,  or  seek  his  remedy.  If  be 
have  any,  against  the  actoal  wrongdoer. ' 
The  same  doctrine  has  been  adhered  to  tn 
thatstateln  repeated  decisions.  In  Wright 
r.  Railroad  Co.,  25  N.  Y  662,  (decided  In 
1K62,)  where  the  plain  tiff,  a  brakeman.was 
Injured  In  a  collision  of  two  trains,  alleged 
to  have  been  brought  about  by  the  n^li- 
gence  of  the  defendant  In  employing  an  In- 
competent engineer,  the  conrt  says:  *'A 
master  Is  not  responsible  to  those  In  bte 
employ  for  Injuries  resulting  from  the  neg- 
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licence.  carelesBoesa,  or  mlBcondoct  of  a 
feiluw-servant  ensaeed  In  the  eame  ften- 
«ral  buslnesfi."  The  Bume  coart(Id.)  sayB: 
"  Neither  iB  it  Deceasary,  In  order  to  brlD^ 
«  case  wltblo  the  general  rule  ol  exemp- 
tion, that  th»  Bervanu— the  one  that  Bof- 
fefB  and  tbe  one  that  caasOB  tbe  injnry— 
•boQlr)  be  at  the  time  engaged  in  tbe  eame 
vperulioDorpartlcntarwork.  It  iBenoogh 
that  tbey  are  lo  the  employment  of  the 
flame  master,  engaged  la  the  aame  com- 
mon eoterpriBe.both  employed  to  perform 
Unties  and  nerrlces  tending  to  accumpliBb 
the  Bame  general  parpoBe.  as  in  maintain- 
ing and  operating  a  railroad,  operating  a 
factory,  working  a  mine,  ur  erecting  a 
building."  In  Murray  v.Ballroad  C0..IM0- 
M11I.  ^{85,  said  to  bp  the  first  rase  announc- 
ing the  rnte  either  In  England  or  America. 
In  which  the  plaintiff,  h  fireman  on  on 
-engine,  lost  hln  leg  In  the  derailment  of  tiie 
eni^ine  on  coming  In  collision  with  a  hurae 
on  the  track,  allesed  to  have  been  ucca- 
aloned  by  tbe  negligence  of  the  engineer  In 
not  stopping  the  engine,  the  court  say: 
"The  verdict  establlBheB  tbe  fact  that 
plain tiff'R  Injory  wati  the  effect  of  the  neg 
licence  of  the  engineer;  and  then  tbe  ques- 
tion ariHes  whether  the  railroad  company 
la  liable  to  one  servant  for  an  Injury  aris- 
ing from  the  negligence  of  another  serv- 
ant. Tbebnalnees  of  tbe  company  Is  the 
transportation  of  goods  and  pansengerB. 
Its  liability  in  these  respects  1b,  in  general, 
well  defined  and  understood  by  theprofes- 
Binn ;  and,  if  tbe  plaintlff'B  case  came  with- 
in any  of  tbe  principles  applicable  to  thefie 
cases,  we  would  have  no  difUcnlty  In  decid- 
ing It.  Tbe  application  of  steam-power 
to  transportation  on  railroads  Ib  of  recent 
origin,  bat  the  principle  by  which  the  lia- 
bility of  a  carrier  Is  ftxed  and  ascertained 
Is  as  old  as  the  law  Itself.  There  Is  noth- 
'Ing  In  the  tact  that  the  delMdaut  1b  a  cor- 
poration, except  that  of  necessity  It  must 
act  altogether  by  agents.  Tbe  liability  Is 
precisely  the  same  as  If  the  defendant  was 
an  individual,  actlug  by  the  agency  of  oth- 
ers. The  principle  Is  tbe  same,  whether 
yon  apply  It  to  a  railroad,  a  Bteam-boat. 
a  wagon,  a  stage-eoach,  or  a  ship.  If  this 
plaintiff  Is  entitled  to  recover,  I  can  see  no 
reaHon  why  the  owner  of  any  of  the  above 
modes  of  conveyance  should  not  be  liable 
underthesameclrcnmstances.  If  the  own- 
er of  a  waguo  should  employ  two  men,— 
one  to  drive  and  the  other  to  load,— and 
^tber  of  them  shonid  bo  negllgen  tly  per* 
form  bift  work  as  to  Injure  tbe  other,  the 
owner  of  the  wagon  wonld  be  liable. 
Tbe  principle  will  extend  to  all  the  voca- 
tions of  life  wherein  more  than  one  person 
la  employed  to  effect  a  single  object;  and 
a  new  class  of  liabilities  would  arise, 
which  I  do  not  think  has  ever  heretofore 
been  supposed  to  exist.  Tbe  same  court 
(Id.)  says :  "  With  the  plaintiff  the  defend- 
ant contracted  to  pay  hire  fur  his  servlcea. 
Is  It  incident  to  this  contract  that  the 
company  should  guaranty  him  against 
the  negligence  of  bin  co-sei^ants?  It  1b 
admitted  he  takes  upon  himself  the  ordi- 
nary risks  of  his  vocation;  why  not  the 
extraordinary  ones?  Neither  are  within 
bis  contract,  and  I  can  see  no  reason  fur 
adding  this  to  the  already  known  and  ac- 
knowledged liability  of  a  carrio*,  without 


a  Blngle  case  or  precedent  to  sustain  It. 
The  engineer  no  more  represents  the  com- 
pany than  the  plaintiff.  Each  in  his  sev- 
eral department  repreBcnts  bis  principal. 
The  regular  movement  of  the  train  of  cars 
to  Its  destination  Is  the  result  of  the  ordi- 
nary performance  by  each  of  bis  several 
dutlee.  If  the  fireman  neglects  his  part, 
the  engine  stands  still  for  want  of  steam ; 
if  the  euglneerneglectshls.everythlng  runs 
to  riot  and  disaHter.  It  Is,  on  tbe  part  of 
the  several  agents,  a  Joint  undertaking, 
where  each  one  stipulatee  for  the  periurra- 
ance  of  blB  several  part.  They  are  not 
liable  to  the  company  for  the  conduct  of 
each  other,  nor  Is  tbe  company  liable  to 
one  tor  tbe  misconduct  of  the  other.  **  Tbe 
same  general  rule  has  ever  sincn  been  ad- 
hered to  in  the  South  Carolina  courts. 
ThiB  generally  eetabltsfaed  rule  has  been 
recoKnised  by  the  supreme  court  of  tbe 
United  States  InHough  v.  Railway  Co.,  100 
U.  S.  218,  and  In  Randall  v.  Ballroad  Co., 
109  0.  B.  478.  S  Sup.  Ct.  Rep.  322;  and  In 
Railway  Co.  Bobb.  112  u.  8.  877. 6  Sup. 
Ct.  Rep.  184,  aIho  by  tbe  courts  of  Indiana, 
Iowa,  lilinulB, Tennessee,  Ohio,  Wisconsin, 
Pennsylvania,  Maryland,  Texas,  Califor- 
nia, and  Missouri.  When  applied  to  this 
case,  it  will  be  found  that  the  principles  of 
law  here  annoanced  forbid  a  recovery  on 
the  part  of  this  plaintiff  upon  tbe  case  as 
made  by  his  pleadings  and  proofs.  In  his 
declaration  tbe  plaintiff  distinctly  allies 
that  "the  said  defendant  put  the  said 
James  Cbappell  as  engineer,  and  the  eald 
Thomas  Eubanks  as  fireman,  in  the  con- 
trol, management,  and  charge  of  II  steam 
locomotive  engine  on  their  said  railroad, 
with  Instrncttonsto  run  and  operate  the 
same;  and  on  the  Ist  day  of  July.  1888, 
while  the  plaintiff  was  standing  upon  a 
flat-car  attached  to  a  gravel  train  which 
was  stationary  on  the  defendant's  said 
railroad  In  the  county  of  Jackson  afore- 
said, engaged  in  throwing  dirt  therefrom 
In  accordance  with  orders  and  directions 
from  the  said  defendant,  the  said  Thomas 
Eubanks  carelesiily,  negligently,  nnskill- 
fully,  and  without  giving  any  signal  or 
warning  whatever  to  the  plaintiff  or  any 
one  else,  backed  the  defendant's  stearo  lo- 
comotive engine,  of  which  he  then  and  there 
bad  the  sole  control,  inana^^ment,  and 
charge,  agalnet  the  said  gravel  train  with 
great  force  and  violence,  and  thereby  threw 
the  pialntlfr  with  great  force  and  violence 
from  the  car  upon  which  he  was  standing 
andensaged  In  throwlngdirt  as  aforesaid, 
down  and  upon  the  road-bed  and  track," 
etc.,  whereby  the  plaintiff  bad  bis  arm 
crushed,  necessitating  subsequent  ampu- 
tation. The  declaration  expressly  Btates 
farther "  that  on  the  day  and  year  last 
aforesaid  tbe  said  James  Cbappell  care- 
lessly and  negligently  left  the  said  steam 
locomotive  engine,  and  put  thesalrt  Thom- 
as Eubanks  In  the  sole  control,  manage- 
ment, and  charge  thereof,  and  directed  bim, 
the  said  Eubanks,  to  back  the  said  steam 
locomotive  engine  and  couple  It  with  said 
gravel  train.  And  the  iflalntitf  further 
saith  that  It  was  the  conBtant  practice 
and  custom  ol  the  said  James  Cbappell  to 
Intrust  tbe  steam  locomotive  engine  to  the 
sole  control,  management,  and  rare  of  bis 
flraman  to  couple  it  with  cars,  and  tbe  de- 
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fendant  had  full  notice  and  knowledge 
thereof;  and  plain  tiff  aven)  that  thplDjarlee 
which  he  received  at  the  time  and  In  the 
manner  atorenald  reenlted  (rom  the  neRll- 
fcence.  Inexperience,  iacompetency,  and  un- 
fitness  ol  the  said  Tbomas  EnbHnks  to 
meet  the  responsibility  lor  wblcb  he  was 
employed  as  afuresaid  by  the  said  defend- 
ant, and  curelesflnesB  and  nesllffence  of  de- 
fendant In  employInK  and  retaining  in  Its 
employment  tbe  said  Thomas  ISabenks  as 
fireman,  as  aloreaald,  with  knowledge  of 
blH  inexperience.  Incompetency,  and  nnflt- 
nees  aforesaid,  and  without  fault  of  plato- 
tlff. "  The  gist  of  this  declaration,  tbongb 
somewhat  contradictory  in  Its  terma.  Is. 
that  the  defendant  employed  James  Chap- 
pell  as  engineer  of  this  enfflae  and  train, 
and  Thomas  Enhanks  as  fireman  thereof; 
that  Chappiil],  who  was  employed  by  tbe 
defendant  to  perform  the  (uuctlnns  of  en- 
^neer,  carelessly  and  negUgren  tly  deuerted 
his  especial  duties,  delefcatinK  them  to 
EobankH*  who  was  employed  by  tbe  de- 
fendant company  in  the  capacity  of  and 
to  perform  the  duties  of  fireman  on  the 
sameenf^ne;  and  that  In  consequence  of 
Eubanbs'  incompetency  and  want  of  skill 
at)  an  eoKlneer,  In  which  capacity  he  was 
ActlnK  for  the  time  bpfng,  the  injnry  result- 
ed to  the  plalntlir.  Wbini  we  torn  to  the 
proofs.  In  which  there  Is  no  conflict,  we 
find  that  the  plaintiff,  at  the  time  of  the 
Injury,  wltb  other  uperatives,  was  In  the 
defendant's  employ.  In  cbar^  of  andnU' 
der  the  control  of  a  section  boss,  one  Capt. 
Johns,  ell  of  them  enf^aged  wltb  this  en- 
prliie  and  a  train  of  flat-cars  in  charge  of 
Chappell  as  engineer,  with  Eubanka  as 
fireman,  and  one  Dalfln  as  braknman,  in 
the  common  work  of  hauling  dirt  or 
srarel  and  filling  It  In  on  the  defendant's 
road-bed.  While  the  plalnMtt,  with  other 
employes,  under  Capt.  Johns  as  section 
boBH,  were  up  on  the  flat-cars  shoveling 
oti  or  unloading  dirt  therefrom,  Cbappet, 
the  engineer,  deserted  bis  post  on  the  en- 
gine, and  negligently  put  Eubanks,  his 
fireman,  to  perform  hu  (tbe  engineer's) 
doty  In  uncoupling  tbe  engine  h*om  the 
cars  and  running  In  on  a  siding  to  switch 
out  another  var,  to  be  alHO  attached  to 
the  train.  In  returning,  Eubanks,  through 
nnsklllfulnesa  or  carelessness  (tbe  proof 
does  not  show  wblch)came  back  wltb  too 
great  velocity,  whereby  the  car  on  which 
plaintiff  was  at  work  was  so  suddenly 
and  violently  struck  aa  to  force  It  back  25 
or  30  feet,  whereby  plaintiff  was  thrown 
off,  his  arm  crushed  undi<r  the  wheels,  etc. 
There  Is  no  effort,  either  In  the  declaration 
or  In  the  proofs,  to  show  tbat  Chappell 
wasnot  a  competent  man  for  the  position 
ordutlefi  as  engineer,  or  that  the  engine 
or  cars  were  defective  In  any  way;  and, 
although  there  is  a  distinct  allegation  In 
the  declaration  that  Eubanks  was  Incom- 
petent and  unfit  for  the  position  of  fire- 
man, and  tbat  the  defendant  was  negli- 
gent In  employing  him  and  In  retaining 
him  in  that  capacity,  yet  there  is  not  a 
word  of  proof  dr  any  effort  at  any  proof 
even  tending  to  show  that  Eubanks  was 
not  perfectly  competent  to  perform  the 
duties  of  fireman,  for  which,  from  the 
proof,  he  was  employed  by  the  defendant 
company.  There  is  no  proof  that  he  was 
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employed  by  the  defendant  for  any  other 
duties  than  those  of  fireman. 

The  plaintiff's  case,  aa  It  appears  to  us 
from  tbe  record,  has  been  predicated  np- 
on  the  alleged  negligence  of  the  defendant 
company  In  employing  and  retaining 
Eabaaks,  an  Incompetent  servant,  for  tbe 
duties  of  fireman  on  Its  engine;  but  when 
tbe  caae  comes  to  tbe  pro<rf,all  of  It,  with- 
out conflict,  makes  out  a  case,  not  of  in- 
competency of  tbe  fireman  as  such,  but  of 
neglect  of  duty  on  the  part  oftbeenglneer. 
as  to  whom  there  Is  no  allegation  or  proof 
Of  any  lack  of  perfect  competency.  Tbe 

Kroof  Is  that  the  plaintiff,  with  the  other 
I  borers  nigaged  in  unluadiog  the  care, 
were  under  tbe  control  of  Capt.  Johns,  the 
section  boss,  and  tbat  all  of  them,  with 
the  engineer,  fireman,  and  brakeman,  wltb 
this  engine  and  train  of  cars,  wfire  there 
together,  engaged  In  one  common  enter- 
prise,— that  of  hauling  dirt  with  the  train, 
and  filling  It  in  on  the  road-bed.  lJuder 
the  established  rules  of  law  they  were  all 
fellow-servants.  Thsre  Is  no  allegation 
or  proof  that  the  defendant  failed  in  its 
duty  to  furnish  proper  machinery  with 
which  to  work;  andtherelsno  proof  that 
for  the  respective  duties  and  functions 
that  they  were  each  employed  to  perform 
by  the  defendant  there  was  any  Incom- 
petency on  the  part  of  the  fireman  or  en- 
gineer or  any  other  co-employe  connected 
with  the  plalntm  with  bis  work  then  and 
there.  The  case,  as  made  by  tbe  pleadings 
and  proof,  Is  clearly  one  where  tbe  plain- 
tiff's Injury  has  resulted  from  tbe  negli- 
gence of  bis  co-employe— the  engineer— In 
deserting  his  proper  post  to  which  he  had 
been  assigned  by  the  defendant,  and  re- 
signing his  duties  temporarily  to  another, 
who  had  been  engaged  by  tbe  defendant 
for  entirely  different  and  far  less  rpsponei- 
ble  duties.  The  proof  Is  that  Chappell,' 
tbe  engineer,  had  no  antboiity  or  control 
over  tbe  plaintiff  or  tbe  other  persons  en- 
gaged in  loading  or  nuloadlng  the  gravel 
from  thecars,  but  was  there  In  the  capacity 
of  engineer,  or  manipulator  of  the  eoglue 
and  cars  that  wtfe  engaged  as  an  appli- 
ance In  carrying  on  tbe  one  common  work 
In  which  they  were  all  employed,  and  in 
which  each  one  had  his  respective  duty  to 
perform.  Tbe  duty  of  Chappell,  the  en- 
gineer, was  to  manipulate  the  engine.  He 
neglected  and  abandoned  that  duty  to 
another,  without  tbe  knowledge  or  con- 
sent, no  far  as  the  proof  shows,  of  the  de- 
fendant or  any  of  Its  authorised  agencies 
having  the  powers  or  authority  of  tbe 
defendant  as  principal  in  such  matters, 
whereby  the  injury  resulted  to  tbe  plain- 
tiff. The  practical  manipulation  of  the 
engine  was  not  one  of  the  special  or  abso- 
lute duties  tbat  the  defendant  company 
was  obligated  or  bound  to  perform  In  per- 
son, but  was  a  duty  that  they  were  not 
only  aatfaorlsed,  but  required,  to  delegate 
to  one  competent  and  skilled  In  the  hand- 
ling of  such  machines,  and.  having  done 
this,  so  far  as  anything  to  the  contrary  In 
the  allegations  or  proofs  appears,  they 
have  done  their  duty,  and  are  not  liable 
for  that  engineer's  n^lect  or  careless  per- 
formance of  his  dnty,  unless  they  were  re- 
taining blm.  at  tbe  tims  of  the  accident, 
after  knowledge  of  gross  or  habitual  ueg- 
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lect  or  cnreless  performaaee  of  his  duty. 
Ar  there  is  no  aDefration  or  proof  of  any 
nefriigence  on  the  part  of  the  defendant  In 
eniployinK  or  retalnioff  this  engineer  in  Its 
employ,  there  can  be  oo  recovery  upon 
that  theory  of  Desllgence.  Though  it  la 
alleged  tn  the  declaration  with  bouia  am- 
biguity that  Eubanhs  was  employed  by 
the  detendaut  to  operate  or  control  the 
engine,  or  was  ordered  by  the  defendant 
to  operate  It  on  the  occasion  of  the  acnl- 
dent  to  the  plaiuttlf,  there  la  nu  proof 
whatever  tending  to  establlRh  either  phase 
of  this  allegation.  On  the  contrary,  the 
proof  Bhowa  that,  so  far  as  the  defendant 
to  iDToIred  In  Eubanks'  temporary  hand- 
ling of  the  engine.it  had  no  Instrumentali- 
ty therein  whutsoever.  but  employed  him 
solely  as,  and  assigned  to  him  only  the 
duties  of.  a  fireman.  The  conclusions  we 
have  reached  as  to  the  non-liability  of  the 
defendant,  from  the  testimony,  are  fully 
sustained  in  thetollowlug  parallel  cases: 
In  Railway  Oo.  v.  Lewis.  83  Ohio  St.  196, 
where  the  plaintltt,  a  brakeman,  in  conse- 
qnence  of  the  negligence  of  both  the  con- 
ductor and  engineer  In  falling  to  give  the 
nsual  signal  for  Ktartlng  the  train,  was 
thrown  tromthe  car  bya  sudden  and  unex- 
pected Jerk  of  the  train  forward,  whereby 
his  left  arm  was  cut  off  by  the  car-wheels, 
the  fireman  on  the  engine  being  at  the  time 
of  the  accident  in  solecharge  o(  t  he  engine.  It 
waalteld  that  theenglneer, fireman, andln- 
Jnred  brakeman  were  fellow-servants,— all 
belngemployee  of  onemaater,  and  engaged 
In  carrying  oat  a  common  object,  and 
that  the  defendant  waa  not  liable  to  the 
one  employe  for  the  injury  caused  by  the 
negligepce  of  his  co-employe.  In  Gill- 
shannon  T.  Railroad  Co.,  10  Cush.  228,  the 
plalutlff  was  an  ordinary  laborer  on  the 
defendant's  road-bed,  at  a  place  several 
miles  from  his  home.  Each  morning  and 
evening,  with  the  company's  consent,  and 
freeof  cbai^e  for  the  ride,  he  rode  with  the 
other  laborers  on  a  gravel  train  of  the 
dffendant  to  and  from  the  place  of  labor. 
While  thus  on  the  way  to  thdr  work  a 
collision  took  place  with  a  hand>car  on 
the  track,  through  the  negligence  u(  those 
having  charge  of  the  gravel  train,  and 
the  plaintiff  was  thrown  off  and  run  over 
by  the  train.  There  was  some  evidence, 
also,  tending  to  show  that  the  train  waa 
not  sufficiently  supplied  with  brakemen. 
It  was  held  that  the  defendant  was  not 
liable,  the  injury  to  the  plaintiff  having 
been  occasioned  by  the  negligence  of  a  co- 
employe.  In  Railroad  Co.  v.  Tlndall.  13 
Ind.  866,  a  aet  of  hands  were  at  work  for 
the  railroad  company  graveling  a  portion 
of  the  track.  The  gravel  was  conveyed 
from  the  pit  to  the  place  where  it  wasused 
upon  Che  road  by  means  of  a  train  of 
srravel  cars.  The  same  hands  loaded  and 
unloaded  thecars,  and  rode  backand  forth 
on  thecars  between  the  places  of  loading 
and  unloading.  While  thus  employed,  the 
train,  through  the  carelessness  of  the  en- 
gineer.ran  aeainat  an  ox,  waa  thrown  off 
the  track,  and  Tlndall  waa  killed  out- 
right. He  being  a  single  man  of  only 
abont  18  yean  of  age,  and  his  father  be- 
ing dead,  his  mother  brought  suit  against 
the  company  for  bis  death.  It  was  held 
tba  t  the  detendan  t  com  pany  was  not  liable, 


the  Injury  being  caused  to  one  servont 
the  netcligence  of  a  co-em ployeof  the  aame- 
master.  In  Railroad  Co.  v.  Keefe,  47  111. 
108,  Keefe  was  at  work  on  a  construction 
train,  ualoadhig  railroad  Iron.  While  so- 
engaged,  the  conductor  signaled  the  en- 
gineer to  run  tale  train  on  a  siding,  to  gvt 
out  of  the  way  of  an  approaching  passen- 
ger train.  The  engineer,  without  givlnff- 
the  preliminary  signal,  as  required  by  the 
rules,  started  his  engine,  whereby  Keefe- 
was  thrown  from  the  platform  car  where- 
he  was  at  work,  and  injured.  It  waa 
held  that  the  company  was  not  liable,  tbe 
Injury  being  the  reanlt  of  the  negligence  uff 
a  co-employe.  Id  Railway  Go.  v.  Brits.  TS* 
111.  266,  Brits  was  employed  as  a  laborer 
on  the  defendant  company's  construction 
train,  used  In  hauling  gravel,  and  hla  prin- 
cipal work  was  that  of  ahoveler.  In  loau- 
ing  and  uDloarllng  thecars.  In  the  per- 
formance of  this  work  It  was  necessary 
that  he  should  ride  on  the  train  to  an(S< 
from  the  places  of  loading  and  unloading; 
and  while  thus  engaged  tbe  train  on 
which  be  waa,  through  the  negligence  of 
the  engineer  ur  brakeman.  ran  into  a  pas- 
senger train  standing  on  the  track,  where- 
by be  was  thrown  from  the  car  and  Tt>~ 
eelved  Injury.  It  waa  held  that  he,  the- 
engineer,  and  brakeman  were  co-em])loye» 
engaged  in  the  same  work,  and  that  the- 
company  was  not  liable  for  the  negligence- 
of  one  of  such  co-servants.  Railroad  ('o. 
V.  Myers,  55  Tex.  110,  is  also  analogous  In 
its  facts  to  the  caae  under  conHlderatlon, 
and  It  is  there  held  that  the  company  waa 
not  liable. 

The  charges  given  by  the  court  to  tbe- 
jory  are  excepted  to  and  assigned  also  a» 
error.  Without  reqnotlng  them  or  dle- 
cusHlng  them  further  than  la  already  done- 
In  the  discussion  of  tbe  principle  already 
commented  upon.  It  la  aufUctent  to  say 
that  we  have  carefully  considered  eactk 
Inatructlon  In  conntictlon  with  thefact» 
provftd,  and  our  conclusion  la  that  they 
state  the  law  fairly  and  accurately,  and 
are  tally  auHtained  In  the  principles  they 
announce  by  the  great  weight  of  the  au- 
thorltiea. 

It  Is  also  assigned  as  error:  "Because- 
the  evidence  showed  that  the  defendant 
was  guilty  of  negligence  in  not  furitishing. 
a  sufficient  number  of  men  to  run  the 
train,  which  developed  at  the  trial,  but» 
on  account  of  Its  not  being  allpged  in  the 
declaration,  could  not  recover  up<m  Raid 
ground."  When  this  fact  was  developed 
on  the  trial  no  application  on  behalf  ot 
the  plaintiff  woh  raude  to  the  court  for 
leave  to  amend  tbe  declaratUm  ;  but  stilt 
It  la  liiRlated  here  that  under  section  97,  p. 
8a4,  McClel.  Dig..  It  was  the  duty  of  th» 
Judgij  presiding,  aua  sponte,  to  amend  in 
this  particular.  This  position  is  untena- 
ble, and  cannot  be  snatalned.  The  lan- 
guage ot  the  section  of  our  atatnte  above- 
referred  to  Is  as  follows :  "  It  shall  be  tbe 
duty  ot  the  courts  of  tbls  atate,  and  of 
every  judge  thereof,  at  all  tlmea  to  amend 
all  defects  and  errors  in  any  proceedlug  In 
civil  causes,  whether  there  is  anything  In 
writing  to  amend  by  or  not,  end  whether- 
the  direct  or  error  be  thatof  tbe  party  ap> 
plying  to  amend  or  not;  and  all  sncb- 
amendmrata  aboU  be  made  with  or  witl^ 
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■out  coflte,  and  upon  eoch  termfl,  as  to  tfae 
-coart  or  Judge  may  aeeni  fit;  and  all  sucb 
amenOmentB  as  may  be  uecespary  lor  the 
porpoee  of  determining  In  ttae existing  ault 
tbe  real  queatlon  In  controversy  between 
the  parties  aball  be  ao  made,  if  duly  ap- 
|)lled  for."  Tbe  statute  clearly  contem- 
plates that  an  application  tu  amend  aball 
4>e  made,  but,  even  if  It  did  not,  we  vtould 
lie  loth  to  adopt  a  construction  of  It  that 
would  impose  upon  the  court,  In  addition 
to  his  duties  aa  Judge,  tbe  fartber  duty  of 
■acting  aa  tbe  attorney  for  both  plaintiff 
■and  d^endant  In  every  cause;  and  that, 
besides,  would  give  to  the  Judge  tbe  power 
Id  any  cause  to  come  in,  of  his  own  mo- 
tion, with  nnwantpd  amendments  that 
might  conflict  seriously  with  the  ma- 
tured plans  for  the  conduct  of  the  cause 
mapped  out  by  tbe  attorney  in  charge  of 
the  case  in  whose  supposed  favor  the  nn- 
•asked  amendment  was  made.  Sucb  a 
practice  would  be  altogether  Inconsistent 
with'  all  eetabllBhe<l  rules  touching  the 
relative  ranctlons  of  Judgesand  attorneys. 
There  being  no  allegation  In  the  declara- 
tion that  the  injury  to  the  plaiatlttwas 
the  result  of  negligence  on  tbe  part  of  de- 
-fendant  la  falling  to  sappiyiUtratnwitli  a 
«dfBcient  number  of  bands,  no  testimony 
upon  that  point  was  either  pertinent  or 
admisetble,  and  no  recovery,  in  the  ab- 
sence of  such  allegation,  could  have  been 
had.  In  Kennedy  v.  Ballruad  Co.,  74 
Ala.  4S0,  the  court  says:  "There  can  be 
no  recovery  npon  a  cause  of  action,  how- 
ever merttortoos  it  may  be,  or  however 
satisfactorily  proved,  tbat  la  in  snbstance 
variant  from  that  which  la  pleaded  by  the 
plaitititr."  It  is  also  uged:  "That  the 
-court  erred  in  refusing  to  allow  tbe  plain- 
tiff to  prove  by  James  Chappell  that  En- 
banks  had  told  him  (Chappell)  when  he 
■came  tn  Are  for  him  that  he  had  never 
'flred  on  a  locomotive,  or  run  on  one,  be* 
fore.*"  \B  beloru  shown,  there  was  no 
proof  that  Enbnnks  was  IncompeteBt  lor 
the  simple,  unskilled  duties  of  flreman  on  a 
locomotive;  and  tbe  case,  as  made  by  tfae 
proofs,  shows  tbat  the  injury  to  tbe 
plalntitt  did  not  result  from  any  Incompe- 
tency or  neglect  of  Eubanks  In  the  dis- 
charge of  his  duties  as  fireman,  but  result- 
-ed  from  his  Incompetency  or  carelessness 
In  attempting  to  exercise  the  luactlons  of 
•engineer,  for  which  latter  duttea  he  wcm 
never  employed  by  the  defendant,  but  was 
put  to  perform  them  by  Chnppelt,  the  real 
engineer,  which  action  was  negUgnnce  In 
Chapnell.  tio  the  question  as  to  whether 
Eubanks  ever  had  any  prior  experience  as 
fireman  on  n  locomotive  was  Immaterial, 
and  there  was  no  error  In  Ita  »claRion. 

The  refusal  of  the  coart  to  allow  the 
plaintiff  to  prove  by  the  witness  Henry 
Nelson  that  he  beard  Capt.  Johns,  the  sec- 
Tlon  boss,  at  the  time  of  the  accident,  say 
to  Chappell,  the  engineer,  "1  told  you  to 
stop  putting  your  engine  tu  charge  of 
that  fireman;  now  you  have  kiUefl  a 
man,**— Is  also  anslgned  as  error.  We  do 
not  think  there  was  error  In  exclading 
this  eTldeuce.  It  Is  open,  first,  to  the  ob- 
jection of  being  hearsay;  hut,  even  If  It 
were  not  subject  to  this  objection.  Its  ad- 
mission woald  have  been  nothing  more 
<iian  an  aecum'ttlatlon  of  evidence  to  es- 


tablish tbe  negligence  of  Chappell,  the  en- 
gineer, In  putting  his  flreman  iu  his  place, 
to  discharge  his  duties;  tbe  evidence  of 
which  was  abandant,  bat  for  which,  as 
we  have  seen,  the  defendant  company  Is 
not  liable. 

Upon  a  review  of  the  whole  case  we  are 
nnable  to  detect  any  such  error  as  wonld 
warrant  us  in  dlHturblng  the  verdict  of 
tbe  Jury;  and  the  Judgment  of  the  coart 
below  la  therefore  affirmed. 

It  will  be  proper  to  say  that  we  have  ex- 
amined cbapter8744.  Laws  Fla.,  approved 
June  7, 1S87,  the  second  section  of  which 
seems  to  change  entirely  the  rales  of  law 
dlseossed  In  this  opinion,  so  as  to  render 
tbe  master  liable  for  an  Injury  to  one  em- 
ployed by  the  negligence  of  a  co-employe, 
where  there  Is  no  fault  on  the  part  of  tfae 
one  Injured ;  but  the  provisions  of  this 
statute  cannot  affect  tbis  case,  tbe  wbule 
occurrence  Involved  therein,  and  tbe  trial 
of  the  IssutM  presented  thereby,  having 
transpired  long  prior  to  tbe  enactment 
of  this  statutory  change  ol  tbe  law. 


Richardson  v.  Statb. 
iSu/iireme  Court  of  Florldct.   July  14, 18»1. ) 

Apfb4J<  in  Chiiiinal  Casbs— Bill  of  ExcBPnosrs 
— Cbabqb  to  Jost. 
1.  The  testimony  used  on  a  trial  in  a  rrimlDsl 
otLwe  la  the  o'rouit  court  mast  be  aathenticated 
by  a  bill  of  exceptions  to  aathorlze  the  supreme 
ooart  to  consider  it  on  a  writ  of  error.  Tbs 
written  agreement  of  counsel  will  not  anthoriiB 
Its  ooDsideration. 

3.  The  mere  recital  In  a  motion  for  a  new 
trial  of  a  charge  or  chaises  to  a  Jury,  under  the 
act  of  Haroh  10,  isg8,  (chapter  8481  of  the  Laws, ) 
regulatlDK  the  practice  In  Uling  exceptions  to 
rtiargei  toat  have  been  erroneously  ^ven  by  a 
circuit  Judge,  is  not,  where  th«  motion  iadented, 
evidenoe  in  the  BQUffeaie  court  that  any  soch 
charge  was  tjivan. 

8.  The  purpose  of  the  act  of  Haroh  10,  I88S, 
chapter  8431,)  was  simply  to  enlarge  ttw  Une 
or  exoepting  to  charges  to  a  Jury. 

4.  A  ehwge  to  a  Jury  oannot  be  made  a  part 
of  the  record  ot  a  oaTise  exoept  by  a  bill  of  ex- 
oeptioQs,  or  by  being  signed,  sealed,  and  filed  by 
the  oircuit  Judge,  in  aocordsnoe  with  the  act  of 
March  a,  ltt77,  (seotion  aft,  p.  SSS,  McCleL  Dig.) 

6.  The  praouceas  to  exoepttng  tocharseaana 
making  them  a  part  of  the  record  reviewed. 
iSyUabus  by  the  CofWrL) 

Error  to  circuit  court,  Columbia  coun- 
ty ;  John  P.  White,  Judge. 

A.  J.  Henry,  for  plaintiff  In  error.  Wilh 
lam  B.  Lamar,  tor  the  State. 

Banby.  C.  J.  At  a  late  term  of  Colum- 
bia circuit  court  the  state  attorney  filed 
an  informatloa  charging  the  plaintiff  in 
error  with  the  offense  of  having  a  weap- 
on concealed  about  his  person,  under  the 
act  of  Febroary  12, 1886,  (chapter  3620  of 
the  Laws.)  and  npon  a  trial  the  Jniy 
rendered  a  verdict  of  guilty,  wfaerenpoa 
the  plaintiff  in  error  moved  for  a  new 
trial,  and,  this  having  been  overruled,  be 
was  sentenced  to  pay  a  fine  o!  960  and  the 
costs. 

The  grounds  ol  the  motion  for  a  new 
trial,  as  they  appear  In  such  motion,  were 
that  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  weight  of  evidence;  and 
that  the  court  erred  in  charging  the  Jaxr 
''that  having  a  pistol  partly  ccmcealsd, 
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4>r  with  any  part  of  tt  concealed,  by  his 
clutheB.  is  concealed  in  the  meaning  of  the 
statute;"  and  that  the  verdict  is  contra- 
ry to  the  law. 

There  is  no  bill  of  exceptions  accom- 
panylncc  the  record.    The  testimony  Is 

E resented  here  under  an  agreement  Rlgned 
y  the  state  attorney  of  the  Jndlclal  cit^ 
-CDlt  of  which  Colambla  county  is  a  part, 
and  by  counsel  for  plaintiff  in  error.  This 
testimony  cannot  be  considered.  Price 
V.  Banches.  8  Fla.  1»6;  Koblnson  t.  L'Ed- 
fCle,  18  Fta.  482;  Bobtnson  v.  Matthews, 
16Fla.  S19;  City  of  Jacksonville  v.  Law- 
son,  Id.  821 .  To  iniitboilae  as  to  consider 
It,  It  shonid  have  bean  Incorporated  Into 
a  bill  of  exceptions,  duly  BCLCled  aod  au- 
thenticated by  the  Judge,  or,  In  case  of  his 
refuHal.  by  three  persona,  as  contemplat- 
ed by  the  statute.  Sections  1,  2,  pp.  454, 
455,  McClel.  Dig.;  Circuit  Court  Common- 
Latr  Rule  103;  Cato  v.  State,  A  Fla.  163; 
Broward  v.  State,  Id.  422;  Fotsdamer  t. 
State,  17  Fla.  895;  Carter  v.  State,  20  Fla. 
764;  Smith  t.  State.  Id.  839;  Choate,  Dig. 
pp.  87-46;  Wurt,  Dig.  pp.  42-45. 

For  reaarins  of  a  filmllar  nature  we  are 
precluded  from  considering  the  charge  set 
out  In  the  motion  for  a  new  trial,  and 
complained  of  as  being  erroneous.  There 
Is  before  us  no  it-gal  evldeui:e  that  any 
such  charge  was  ever  slven.  Intervening 
tbe  act  of  Usrcb  3, 1877.  as  to  charging 
Juries,  (sectloi)S  84-86.  p.  88H,  Mcael.  Dig.,) 
and  that  of  March  10, 1883,  as  to  except- 
ing to  snch  charges  In  motions  fur  a 
npw  trial,  (chapter  3481,  page  54,  Sess. 
Laws  1S83,)  there  were  but  two  ways 
in  which  a  charge  given  to  a  Jury  could 
■be  made  a  part  of  the  record:  First,  hy 
a  bill  of  exceptions,  general  or  special; 
and,  seeoad,  by  the  ]ndge  signing  and 
aealing  them,  and  tiling  them  in  the  raose. 
In  accordance  with  the  third  section  of 
the  former  art,  (Express  Co.  v.  Van  Meter, 
17  Fla.  783;  Potsdamer  v.  State.  Id.  S95;) 
and  during  this  period  a  charge,  whether 
f^iven  or  refused,  could  not  be  reviewed 
or  considered  by  this  court,  imless  the  giv* 
taig  of  the  sauie,  or  the  rvfnsal  to  give  it, 
was  duly  excepted  to  in  th«  circuit  court 
before  the  Jury  retired,  and  the  charge 
was  also  Incorporated  Into  a  bill  of  excep- 
tions duly  made  up,  and  therein  stated  to 
bave  been  given  or  refused  by  the  judge 
to  the  jury,  and  the  ruling  to  have  been 
excepted  to;  or  unless  the  Instruction  or 
«liai^  given  was  Indorsed  as  being  given 
or  refused  by  the  Judge,  and  excepted  to, 
and  ail  this  was  signed  by  the  Judge,  and 
the  whole  filed  In  tbe  cause.  Potsdamer 
T.  State, supra;  Express  Co. v. Van  Meter, 
supra;  Sherman  v.  State,  17  Fla.  888; 
Stewart  v.  Mills,  18  Fla.  67;  Jones  v. 
etate,  Id.  889;  Myrlck  v.  Merritt,  22  Fla. 
S35.  This  latter-  pn>ceeding  constitutes 
of  Itself  a  special  bill  of  exceptions,  and  a 
«taai^thus  shown  to  have  hem  given  and 
excepted  to,  or  offered  and  refused,  and 
the  refusal  excepted  to,  became  as  much 
thesubject  of  review  in  tbe  appellate  court 
as  if  the  name  appeared  In  the  more  or- 
dinary form  of  a  bill  of  exceptions,  duly 
settled  after  tbe  trial,  Keeping  In  mind,  of 
conrse.  the  rule  as  to  the  necessity  tor  a 
presentatlim  ^  the  evidence  to  which  the 
«hais«  was  applicable.  Myrlck  v.  Mer- 
V. 980.  no.  19— 45 


ritt,  supra ;  Keitt  V.  Speocer,  19  Fla.  748. 
Of  course.  It  a  Judge  refuses  to  consider 
Instructions  which  are  uftered,  and  the  re- 
fusal is  duly  excepted  to,  and  this  Is  at- 
tested In  the  manaer  last  indicated,  tbe 
charge  and  refusal  may  be  considered 
here.   Keltt  v.  Spencer,  supra. 

The  question  remaining  to  be  consid- 
ered is  that  of  the  effect  of  tbe  act  of 
18K3.  referred  to  above,  upon  the  practice 
as  It  stood  at  the  time  of  the  approval  of 
such  act.  Its  title  Is :  **  An  act  regulating 
the  practice  In  filing  exceptiuaa  to  the 
charge  of  the  judges  of  tbe  circuit  courts 
to  Juries  In  causes  dvtl  and  criminal  in 
this  state;"  and  It  provides  (aectiun  1) 
that  either  party  to  a  civil  canse  In  the 
circuit  court  may  at  any  time  after  the 
Jury  retires,  and  before  verdict  rendered, 
except  to  any  portion  of  tbe  charge  de- 
livered by  the  judge;  and  the  judge  may, 
If  he  deems  the  exception  well  taken,  re- 
call the  Jury,  and  make  any  alteration  of 
or  addition  to  tbe  charge  as  *lie  may 
deem  proper;  and  (section  21  that  It  shall 
be  lawful  for  either  party  In  any  civil 
cause,  and  fur  the  defendant  In  any  crim- 
inal cauHe,  la  such  court,  after  verdict  ren- 
dered, "  to  embody  In  a  motion  for  a  new 
trial  any  portion  of  the  charge  of  the 
jndge  which  may  be  deemed  erroneous, 
which  shall  be  taken  as  an  exception  to 
said  charge:  and  U  snch  motion  tor  a  new 
trial,  upon  the  bearing,  shall  be  refused, 
such  refusal,  together  with  the  subject- 
mutter  of  the  charge  contained  In  such 
motion,  may  be  made  the  subject  of  re- 
view by  the  supreme  court. "  We  have  al- 
ready held  at  this  term,  in  a  case  (Farrish 
V.  Railroad  Co.,  9  South.  Rep.  696,)  differ- 
ing from  this  point  only  in  that  some  of 
the  charges  set  out  In  the  motion  for  a 
new  trial  did  appear  in  the  bill  of  excep- 
tions, whereas  others  did  not,  that  theoii- 
ly  purpose  of  tbe  second  section  of  this  act 
was  to  relax  the  former  rule  which  re- 
quired exceptions  to  churge  as  to  juries  to 
betabea  at  the  tiniethey  wereglven.or  be- 
fore the  jnry  retired,  (Godwin  v.  Bryan,  16 
Fla.  896;  Keed  v.  State,  Id.  664,)  and  to 
permit  the  parties  to  a  civil  case,  and  the 
accused  in  a  criminal  case,  to  defer  except- 
ing until  moving  forunew  trial. and  secure 
to  an  exi-eption  made  in  such  a  motion  the 
same  benefit  ol  review  as  if  It  had  been 
made  according  to  the  old  practice  before 
the  jury  retired.  We  are,  upon  further 
consideration ,  entirely  satisfied  with  this 
conclusion,  and  that  It  was  not  the  pur- 
pose of  the  second  section,  nor  of  any  part 
of  the  act,  to  constitute  a  motion  for  a 
new  trial  a  substitute  for  or  equivalent  of 
a  bill  of  exceptions,  or  to  make  It  record 
or  other  evidence  of  anything  that  has 
previously  occurred  on  tbe  trial  as  to 
charging  the  Jurj^  or  a  substitute  lor  or 
tbe  equivalent  of  the  provisions  of  the 
a>ct  of  1877  for  making  tbe  charges  given 
or  refused  a  part  of  the  record,  witbout 
which,  Of  other  provisions  changing  the 
common  law,  such  charges  could  not  be- 
come a  part  of  the  record  of  the  cau«te. 
or  be  considered  by  an  appellate  court, 
except  throut£h  the  Instrumentality  of  a 
bill  of  exceptions,  general  or  special. 

A  motion  for  a  new  trial  Is.  from  Itsnat- 
□re,  not  Intoided  as  eridence  of  previous 
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actloD  by  the  cnurt.  It  Ifl  a  proceedlog 
tHkeii  by  a  party  to  a  caime,  and  after 
verdict:  and  Its  purpose  la  to  secure  a 
nen  trial  un  account  4>f  alleged  errors, 
which  it  aiiaunies  to  deslfenate,  that  may 
have  occurred  on  the  trial  or  in  the  pro- 
ceeding in  pais,  aa  contradlBtlnfCulabed 
from  proceedings  evidenced  by  tlie  record 
proper,  the  errors  In  which  are  reached 
by  motions  in  arrest  of  JudRraent,  (Sedg- 
wick v.  Pawkins,  18  Fla.  835;  Mnmiy  v. 
Htate,  9  Fla.  24R,)  of  which  matters  in 
pala  no  record  is  ever  made  except  l>y  a 
bill  of  exceptions  at  the  Instance  of  a  par- 
ty wlnbing  to  have  them  reviewed,  or  by 
specitic  statutory  provision,  as  in  the  case 
of  the  act  of  1H77,  supra,  as  to  charges  to 
a  Jury.  The  court  or  Judge  neither  super- 
Intenda,  directs,  nor  controls  the  prepara- 
tion of  a  motion  for  a  new  trial,  (Broward 
V.  State,  aupra,)  and  for  the  reaaon  that 
It  Ih  not  Intended  as  a  memorial  or  record 
of  the  court's  doings:  but  he  does,  and 
it  Itt  his  duty  to,  see  that  the  bill  of  ex- 
ceptions speaks  the  truth,  and  nothing 
more  or  less,  na  to  what  it  pretends  to 
represent,  and  to  make  it  do  so.  and  to  au- 
thenticate it  as  doing  so;  and  (or  the  rea- 
son that  it  is  the  only  legal  evidenceor  rec- 
ord of  the  proceedings  In  a  common-law 
caae  not  evidenced  by  the  record  proper, 
— /.  e.,the  pritcipe,  proi-ess,  pleadings,  the 
Judgment,  and  the  ordinary  record  entries. 

Statements  In  motions  for  new  trials 
have  never  been  regarded  by  this  court 
aa  evideuce  or  proof  of  the  truth  of  the 
tacts  asserted  therein  ell  her  expressly  or 
by  Implication,  when  the  motion  has  been 
overruled.  In  such  cases  the  presumption 
of  appellate  courts.  In  the  absence  of 
affirmative  evidence  In  the  record  support- 
ing the  statement,  la  that  the  motion  was 
overruled  by  the  lower  court  becauae  the 
Biatements  were  not  true;  and  this  as 
well  as  to  charging  Juries  as  toother  mat- 
tera.  Broward  v.  State,  supra;  Boswell 
V.  State,  2(1  Fla.  K69;  McNealy  v.  State, 
17  Fia.  19N;  Livingston  v.  L'Engle,  22  Fla. 
427;  Stearna  v.  Jaudon,27  Fla. — .SSouth. 
Rep.  &40. 

There  Is  nothing  In  the  statute  under 
conaideratltm  that  was  Intended  or  has 
the  effect  to  change  the  purpose  of  a  mo 
tlon  for  a  new  trial,  further  than  has  bem 
considered  above,  or  to  abrogate  the  role 
estahiiabcd  by  theae  decisions.  In  fact 
the  case  of  Boa  well  v.  State  was  subse- 
quent to  the  act,  and  it  cannot  he  as- 
sumed that  its  provlaiona  were  not  consld- 
ered  by  the  court,  or  tha  t  the  decision  was 
made  without  reference  to  them.  The 
Judges  deciding  It  had  considered  the  stat- 
ute at  the  previous  term  in  Carter  v.  State, 
20  Fla.  754.  The  provision  that,  it  the 
motion  for  a  new  trial  ahall  be  refused, 
**»uch  retueal,  together  with  the  subject- 
matter  of  the  cburge  contained  in  such 
motion,  may  b»  made  the  subject  of  re- 
view by  the  supreme  court, "  does  not  cre- 
ate any  new  mode  of  rauklng  a  record  of 
the  act  ^ving  the  charge,  but  only  that  a 
charge  whlcii  is  properly  abown  by  the 
record  to  have  been  given  to  the  Jury 
may  be  reviewed  on  an  exception  not 
taken  to  It  till  after  verdict,  and  on  mo- 
tion for  a  new  trial.  Nothing  In  the  act 
InUtcatea  that  any  change  of  the  manner 


of  making  the  record  of  the  trial  of  the 
cause,  except  so  far  as  was  necessarily  to- 
resnlt  from  the  change  as  to  the  time  of 
excepting,  was  In  the  mind  of  the  law- 
makers. 

It  Is  true,  no  objection  Is  made  to  our 
considering  this  charge,  but  this  fact  doetf 
not  release  us  from  the  doty  ul  refusing 
to  consider  what  la  not  lawfully  before  n» 
for  review. 

The  presumption,  tn  the  absence  of  the 
charge  from  the  record.  Is  that  chere  wb» 
no  error  in  charging  the  Jury.  Boswell  t» 
State,  supra. 

The  Judgmmt  la  affirmed. 


PlHBON  T.  Statv. 
(Supmne  Oowrt  afS^crida.  July  81. 1S01.> 
Laschvioits  Uohabitatiok  —  Evidbnoi  —  £z<»f- 

TI0N8  TO  CHAROB — NSW  TkIAIm 

1.  In  the  offeoae  of  lewd  and  lascivious  aaso- 
olation  and  cohabttatioD,  under  section  7,  p.  S75, 
HcClel.  Dig.,  there  is  inoluded  l>oth  lewd  ana 
lascivious  Intercourse  and  a  living  or  dwelling 
together  as  it  the  oonjugal  lelatioD  existed  be- 
tween the  parties. 

5.  In  order  to  convlot  the  d^endaats  of  lewd 
and  lasoivious  association  and  cohabitation,  the 
evidenoe  must  satisfy  the  lory  beyond  a  reason- 
able doubt  that  said  defeudants  were  not  tuiurled 
to  each  other,  and  that  they  lived  or  dwelt  to- 
gether as  thou«:h  the  cx>n]ugal  relation  ratisted 
between  them,  in  lewd  and  tasoivious  interoourse. 
The  Jury  are  the  sole  Judges  of  what  facts  and 
olrcumstances  ooostitute  such  a  living  tcwether; 
and  in  a  case  where  the  lewd  and  lasulvUNiB  in- 
tercourse depends  upon  circumstances,  the  trial 
Judge  trenches  upon  the  province  of  the  Jury  if 
he  attempts  to  substitute  nls  inference  from  the 
facts  of  the  case  -for  wtiat  might  be  theirs 

8.  An  exception  taken  to  a  portion  of  acharge 
must  be  ooosidered  in  oonnection  with  the  re- 
mainder of  the  charge  on  the  same  sublect;  and 
if  the  charge,  taken  as  Ml  entirety,  is  nree  rrom 
the  obleouon  ui^ed,  the  exception  will  not  be 
sustained. 

4.  It  is  a  settled  rule  that  a  general  excep- 
tioQ  to  a  charge,  or  a  general  exonttion  to  several 
oharoes,  will  not  be  good  if  the  eourge  or  any  of 
the  charges  excwted  to  contain  aoorreot  ^roposl- 
tioa  of  law  applicable  to  the  oase. 

6.  It  is  not  error  to  refuse  toglveinstraotfons 
asked,  though  they  contain  correct  propoeitlons 
of  laff,  if  the  Judge  has  already  given  oorrectly 
in  substance  such  iDStruutions. 

6.  A  recital  in  a  motion  for  a  new  trial  of  It- 
self does  not  afford  evidence  that  the  matten  re- 
cited transpired  during  the  trIaL 
(SyUalms  tyy  the  Court.) 

Error  to  circuit  court,  Madison  eooaty ; 
John  F.  White,  Judge. 

Plaintiff  In  error  and  Maggie  Johnson 
were  indicted  at  the  fail  term,  A.  D.  1n90, 
of  the  circuit  court  for  Madison  county 
tor  lewd  and  lascivious  association  and 
cohabitation,  and  at  the  spring  term.  A, 
D.  1891,  after  arraignment  and  plea,  were 
convicted  of  the  iillense  charged  in  tbe 
indictment. 

The  testimony,  as  certified  to  os  by  tbe 
bill  of  exceptions,  was  as  follows : 

RandallJobnaon,a  wltneas  tnrthe  state, 
testified :  "I  know  Joho  Plnsoo  and  Maj;. 
gie  Johnson,  [the  witness  points  th^m 
out.]  They  are  not  now,  nor  have  ever 
been,  married  to  each  other.  I  lived  tor 
two  or  three  years  about  one-fourtb  <»f 
a  mile  from  John  PIneon.  In  February, 
1889,  Maggie  Johnson  earns  to  live  at  Pin- 
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Bon*B  houw.  and  has  lived  there  ever  since, 
and  l8  living  there  yet.  She  bad  then  one 
child.  I  have  seen  them  toKether,  goluK 
to  and  cominK  from  church  and  utber 
placeB.  I  olten  called  at  the  faoase.  Pin- 
eon  always  occupied  a  room  on  the  weat 
end  or  the  house.  I  do  not  know  where 
Miss  MaKSlc- slept.  Ahout  fifteen  months 
alter  MIhb  Magftle  came  there  she  had  a 
baby.  About  seven  months  after  Mr.  Pin- 
son  was  married  afcaln.  Jast  before  he 
was  married  I  had  a  lalk  with  Mlw  Mag- 
gie. She  asked  me  If  thefather  could  take 
her  baby  away  from  hur  If  she  were  tu 
swear  the  child  to  him.  I  said:  'No,  I 
don't  think  so,  since  It  la  a  girl.  But  why 
do  you  ask?  Does  Plnson  threaten  to 
take  It  away  from  yon  ?*  She  said,  *  I  did 
not  say  who  the  father  was.*  I  went 
there  one  nlgbt,  and  Maggie  and  Plnnuu 
were  In  his  room.  Maggie  got  sleepy 
ofter  a  while,  and  Plnson  said, 'Go  to 
bed,  Maggie.*  I  got  up  soon  thereafter 
nnd  went  oS.  I  Mtthem  there  together. 
CroHs-examlnatlou :  Ineversaw  anything 
Indecent  or  suspicions  between  Maggie 
and  Plnson.  Do  not  know  whether  Miss 
Maggie  was  hired  or  not  by  Plnnun.  Pin- 
son's  mother-la-law  and  her  son,  and 
Pinson's  little  girl  by  his  first  wife,  and 
also  my  brother,  who  was  hired  by  Pln- 
son, lived  In  the  same  house.** 

Webb  Carraway,  for  the  state,  testified 
that  Miss  MagKle  lived  In  Plnson's  house 
ever  since  February,  A.  D.  1X88;  that  "she 
came  there  with  one  child.  Flnson's 
honae  Is  a  double  log-pen  house,  with  a 
passage  between,  and  shed-rooms.  One 
of  the  shed-rooms  was  occupied  as  a  bed- 
room by  the  hired  man,  and  the  other 
served  as  a  kitchen  and  dining-room.  The 
east  side  of  the  houne  was  a  bedroom,  and 
Plnson's  motber-ln-law  and  her  son  slept 
In  It;  and  the  west  end  of  the  honse  was 
also  a  bedroom.  It  bad  two  tieds.  Pln- 
son, with  his  child,  and  Maggie  Johnson 
and  her  child,  slept  In  that  room.  I 
knocked  at  the  door  of  that  room  every 
murnlug,  to  get  the  keys  to  feed  the  stock 
with,  and  Miss  Maggie  passed  them  to  nie 
through  the  crack  In  the  door.  About  fif- 
teen months  after  Miss  Maggie  came  there 
she  had  a  baby.  On  the  night  of  her  con- 
flnemenc  I  went  tor  the  doctor.  Pinson 
sent  me,  and  gave  me  a  horm  to  go  on. 
He  a  t  tended  on  Magprle.  Miss  Magsrie 
often  spoke  to  me  about  the  baby.  She 
told  me  sonietlmeu  that  Pinson  was  the 
father  of  It.  and  soroftlmes  Sam  Johnson. 
Mr.  Plnson  was  married  some  seven 
months  ago.  Miss  Maggie  sta^  there 
yet.  MIbs  Maggie  and  Plnson  are  not 
married.  Cross-examination:  Miss  Mair- 
gle  was  hired  by  Plnson.  She  cooked  and 
washed.** 

Defendant  Plnson  made  the  following 
statement:  "I  hired  Miss  Mafrgle  to  take 
care  of  my  bouse.  My  first  wlfe*s  mother 
was  too  old,  being  sixty-five  years  of  age. 
I  wanted  some  one  to  take  care  of  her  and 
my  child.  I  bad  nothing  wrong  to  do 
with  Mies  Maggie,  and  am  not  the  fatber 
of  her  child. " 

The  defendant  Maggie  Johnson  stated 
that  "the  reason  I  slept  In  tbe  same  room 
wJtli  Mr.  Plnson  Is  that  It  was  the  only 
room  with  a  Are-place,  and  I  wanted  one 


on  account  of  my  baby  and  child. "  This 
was  all  the  testimony. 

The  courtcharged  the  Jury  as  follows: 
"The  state  ol  Flurtdo.byan  Indictment 
found  by  a  grand  Jury  of  your  cuuuty, 
charge  the  prisoners  at  the  bar  with  lewd- 
ly and  luaclvlODsly  associating  and  cuhab- 
itiog  together,  by  cohabiting  and  having 
carnal  knowledge  of  each  other,  and  that 
they  were  not  married  to  each  other.  The 
statute  under  which  these  defendants  are 
Indicted  and  prosecuted  reads  as  follows: 
*  If  any  man  and  woman,  not  being  mar- 
ried to  each  other,  lewdly  and  lascivious- 
ly associate  and  cuhabiL  together;  or  If 
any  man  or  woman,  married  or  uumar- 
rieil.  Is  guilty  of  open  and  gross  lewdness 
and  lascivious  behavior.'  You  will  ob- 
serve that  this  indictment  Is  found  under 
the  first  clause  of  the  act,  to-wlt:  'If  any 
man  or  woman,  not  tielng  married  to  eneh 
other,  lewilly  and  lasciviously  ussoriate 
and  cohabit  together,*  shall  on  conviction 
be  punished,  etc.  This  offense,  like  offenses 
of  a  kindred  character,  are  peculiarly 
offenses  that,  carried  on  or  perpetrated 
are  perpetrated  In  secret,  and  tbe  proof  ol 
its  existence  must  of  necessity  depend  In 
many  cases  largely  on  circumstances 
proven,  going  to  show  the  guilt  or  inno- 
cence of  the  accused.  It  is  notesseuttal 
that  the  witnesses  should  be  able  to  and 
sliould  testify  to  having  seen  the  defend, 
ants  In  the  actual  act  of  cohabitation  ot 
coition  In  order  to  find  a  verdtet  of  guilty 
It  Is  snfilcient  if  the  facts  and  clrcnm- 
stances  proven  are  such  as  to  satisfy  your 
minds  beyond  a  reasonable  doubt  that 
the  defendants  associated  and  cohabited 
together  habitually  as  busbund  and  wife, 
or  as  though  the  marital  or  conjugal  rela- 
tion existed  between  them. 

"If  you  believe  from  the  evidence,  and 
are  satlsfieil  beyond  a  reasonable  doubt, 
that  the  defendants  were  not  married  to 
each  other,  and  should  be  further  thus 
satisfied  that  the  defendants  within  two 
years  last  before  the  17tli  of  Octol>er, 
lived  together  and  habitually  slept 
In  the  same  room  with  only  a  youug  child 
each  with  tbem;  tbat  they  bo  lived  and 
slept  for  twelve  or  fifteen  months;  that 
there  were  several  other  rooms  In  their 
said  house  ether  than  the  room  they 
slept  In;  and  should  further  be  satisfied 
that  a  child  or  children  were  borne  by  the 
defendant  Muggie  Johnson,  and  that  sho 
laid  them  on — or  the  youngest  one — to 
tbe  defendant  John  Plnson;  and  should 
be  further  eatlsfl&l  that  during  and  at  tbe 
time  of  Maggie's  confinement  at  tne  birth 
of  said  child  or  children,  the  defendant 
John  Plnson  had  her  attended  to  by  a 
doctor  and  nursed  during  her  said  confine- 
ment as  though  she  was  his  wife. — theu 
you  may  and  should  find  the  defendants 
guilty,  unless  those  circumstances  are  ex- 
plained by  tbe  evidence  In  some  (vay  con- 
sistent with  tbe  presnniptlon  ot  defend- 
ants* Innocence.  But  proof  of  n  single  act 
of  cohabitation  or  of  an  occasional  act  of 
coition  between  the  parties  is  not  suffi- 
cient to  constitute  the  offense.  The  object 
of  our  statute  is  to  prohibit  the  public 
erandal  and  disgrace  of  such  living  to- 
gether by  persons  of  opposite  sexes  and 
unmarried  to  each  otber,  and  to  prevmt 
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Bnch  evil  and  Indecent  examples  with 
their  tendency  to  corrupt  public  morals. 
You  may  and  should  consider  all  the  facta 
and  ctrcnmstances  as  proven ;  aa.  for  in- 
Htauce,  wbetber  tbe  evidence  fthowa  the 
consent  of  the  woman,  and  the  will  and 
consent  of  the  man,  and  whether  ur  nut 
there  was  an  opportunity  to  jfratify  their 
natural  passions  for  seicual  intercourse. 
And  to  justify  a  verdict  of  guilty  the  evi- 
dence must  show  that  the  defendants 
dwelt  and  cohabited  together  ae  If  tbe 
conjugal  relation  exlated  between  them, 
and  that  they  habitually  consorted  to- 
gether for  weeks  or  mouths  next  before 
the  finding  of  the  fudlctment. 

"(2)  And,  as  before  remarked.  If  the 
evidence  satisfied  your  mind  beyond  a 
reasuimble  doubt  that  the  house  at 
which  the  defendants  lived  had  a  nunil>er 
of  rooms,  and  that  tbe  defendants  chose 
to  Bleep  to  themaelTesln  a  room  with  on- 
ly a  young  child  witli  each,  for  twelve  or 
fifteen  months  or  more  next  before  the 
finding  ol  Indictment  In  this  case:  that  a 
child  or  children  was  bom  to  them;  that 
the  defendant  Plnson  bad  a  doctor,  or 
nurse,  or  both,  to  attend  Maggie  during 
ber  HCCoach6mt!ut;  thut  the  defendant 
Maggie  said  said  child  or  children  were 
the  offspring  of  Plnson ;  that,  on  bdng  so 
told,  Plnson  made  no  denial,  or  stood  si- 
lent; and  then,  if  there  is  no  other  expla- 
nation of  this  circumstance,  or  these  cir- 
cumstancet),  only  that  such  last  child  may 
have  possibly  been  begotten  by  a  nlngle 
act  of  cohabitation  between  the  d^end- 
ants,  in  tbe  aisnmwii  of  counsel,— then 
you  may  find  tbe  defendants  gnllty.  You 
are  the  sole  Judges  of  the  evidence,  and 
of  Its  weight  and  credibility,  and  should 
found  your  verdict  upon  evidence  which 
you  believe  to  be  true.  Tbe  statement  of 
the  accused,  made  under  oath,  In  their 
own  behalf,  are  to  be  considered  by  you, 
together  with  all  tbe  other  evidence,  and 
are  entitled  to  each  weight  as  yon  may 
deem  It  entitled  to,  and  do  more.  In  some 
flta  tea  the  jury  are  required  to  fix  the  pen- 
alty when  thpy  find  a  verdict  of  guilty, 
bat  In  this  state  the  law  fixes  the  penalty, 
and  yonr  responsibility  ceases  when  you 
have  found  an  honest  verdict  from  the  evi- 
dence, and  yon  are  not  responsible  for  the 
penalty  fixed  by  tbe  law,  and  sliould  not 
be  afiected  by  appeala  made  to  your  sym- 
pathy, or  to  the  severity  iit  the  penalty. 
You  have  nothing  to  do  with  the  penalty 
except  to  muke  yon  careful  to  find  an  hon- 
est verdict. " 

Counsel  for  defendants  asked  the  court 
to  give  the  following  additional  charge, 
to- wit:  "In  order  to  Juatlfy  a  verdict  of 
guilty  tbe  state  must  prove  not  only  that 
the  defendanta  resided  tt^ther,  bat  that 
they  had  Illicit  Intercourse,  and  that  ancli 
intercourse  was  habitual,  and  not  occa- 
sional. "  This  request  was  refused.  In  the 
language  of  the  judge,  "Not  given,  be- 
ca  use  more  correctly  given. " 

The  jury  returned  a  verdict  of  guilty 
against  defendants.  They  moved  for  a 
new  trial,  assigning  the  following  rea- 
sons: "(1)  The  verdict  of  the  jury  Is  con- 
trary to  the  law.  (2)  The  verdict  of  tbe 
Jury  Is  contrary  to  the  evidence.  (8)  Be- 
cause the  coarfc  erred  in  charging  '^tbat 


this  offense,  like  offenses  of  a  kindred  char- 
acter, are  peculiarly  offenses  that,  carried 
on  or  perpetrated,  are  perpetrated  lu  se- 
cret.* (4)  Because  the  court  erred  In 
charging  that,  *  if  tbe  jury  believe  from  the 
evidence  that  the  defendants,  within  two 
years  last  before  the  17th  of  October, 
189U,  lived  together,  and  habitually  slept 
in  the  same  room  with  only  a  young  child 
with  them;  thar  they  so  lived  and  slept 
for  twelve  or  fifteen  months;  that  there 
were  several  other  rooms  in  their  said 
faoQse  other  than  the  room  thay  slept  in ; 
and  were  farther  satisfied  that  child  or 
children  were  borne bythe  defendant  Mag- 
gie Johnson,  and  that  she  laid  them,  or 
one  of  them,  to  the  defendant  John  Pln- 
son; and  should  further  be  satisfied  that 
during  and  at  the  time  of  Maggie's  con- 
finement at  tbe  birth  of  said  child  or  chil- 
dren tbe  defendant  John  Plnson  had  her 
attended  by  a  doctor  and  nursed  daring 
ber  said  confinement  as  though  she  waa 
his  wife. — then  you  may  and  shoald  find 
the  defendants  guilty,  unless  those  cir- 
cumstances are  explained  by  tbe  evidence 
In  some  way  consistent  with  tbe  pre- 
snmptlnn  of  defendants'  innocence.*  (5) 
The  court  erred  in  charging  the  Jury  that 
'you  may  and  should  consider  all  tbe 
facts  and  circumstances  aa  proven;  as. for 
instance,  whether  the  evidence  ahuwed 
the  consent  of  the  woman,  and  tbe  will 
and  consent  of  tbe  man,  and  whether  or 
not  there  was  an  opportunity  to  gratify 
their  natural  passions  for  sexual  inter- 
course.' (6)  The  court  erred  In  giving 
charge  marked  2,  as  g^ven  by  the  court. 
(7)  The  court  erred  In  refusing  to  give  the 
charge  aa  asked  by  tbe  defense.  (8)  The 
court  erred  in  telllne  the  conna^  for  de- 
fendants in  open  court,  while  be  was  con- 
sulting with  them  previous  to  placing  de> 
fendants  on  the  stand,  that  be  must  not 
suggest  to  the  defendants  what  tbey  must 
say."  This  motion  was  overruled,  and 
defendant  Plnson  sentenced  to  the  peni- 
tentiary for  three  years.  He  now  brings 
this  canse  here  by  writ  of  error,  and  as- 
signs the  following  as  errors:  "(ll  The 
court  erred  In  overruling  motion  foranew 
trittl.  (2)  The  court  erred  in  ehargins 
that  *  this  offense,  like  offenses  of  a  kin- 
di-ed  character,  are  peculiarly  offennea  that, 
carried  on  or  perpetrated,  are  perpetrated 
In  seeret.'  (SI  The  court  erred  in  chanc- 
ing that, '  if  the  Jury  believed  from  tbe  evi- 
dence that  the  defendants,  within  two 
years  last  before  the  17th  of  October,  1890, 
livtfd  together,  and  habitually  slept  in  tbs 
enme  room  with  only  a  young  child  with 
them;  that  they  so  lived  and  alept  for 
twelve  or  fifteen  months;  that  there  were 
several  other  rooms  in  their  said  bouse, 
other  than  the  room  tbey  slept  In ;  uid 
were  further  satisfied  that  a  child  or  chil- 
dren were  borne  by  the  defendant  Maggie 
Johnson,  and  that  she  laid  them,  or  one 
of  them,  to  tbe  defendant  John  Plnson; 
and  should  further  be  satisfled  that  dur- 
ing and  at  tbe  time  of  Maggie's  confine- 
ment  at  tbe  birth  of  said  cfalld  or  children 
the  defendant  John  Plnson  bad  her  at- 
tended hy  a  doctor  and  nursed  during  ber 
said  confinement  as  though  she  was  his 
wife,— then  you  may  and  should  Bud  the 
defendants  guilty,  nnless  those  dream* 
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stances  are  explained  by  the  erldence  In 
some  way  conHlstent  with  the  prenump- 
tluit  of  ddendants'  Innocence.'  (4)  The 
court  erred  In  charing  that  *  yoo  may  and 
shoald  consider  all  the  facts  and  circum- 
stances as  proven ;  as,  fur  Instance, 
whether  the  evidence  showed  the  consent 
of  the  woman,  and  the  will  and  consent 
of  the  man.  and  whether  or  not  there 
was  an  opportunity  to  Ratify  their  nat- 
ural passions  fur  sexnal  Intercourse.'  (S) 
The conrt  erred  in  ebarglns  that:  'And 
ae  before  remarked.  It  the  evidence  satisfies 
yonr  minds  bnyond  a  reasonable  doubt 
that  the  boose  at  which  the  defendants 
lived  had  a  number  of  rooms,  and  that 
the  defendants  chose  to  sleep  to  them- 
selves In  a  room  with  only  a  yonng  child 
with  each,  for  twelve  or  fifteen  months 
next  before  the  finding  nf  the  Indictment 
In  this  case;  that  a  child  or  children 
was  bom  to  them;  that  the  defendant 
Piuson  had  a  doctor,  or  nurse,  or  both, 
to  attend  Mangle  durlnji:  her  accongbe 
meat;  that  the  defendant  Maggie  said 
said  child  or  children  was  the  off-sprlnK 
of  PInson;  that  on  being  so  told.  Pln- 
Hon  made  no  dmlal,  or  stood  silent;  and 
that.  If  there  Is  no  other  explanation 
of  this  clrrnmatance  or  these  clrcnmstan- 
ees,  only  that  encb  last  child  may  have 
possibly  been  begotten  by  a  single  act 
of  cohabitation  between  the  defendanti, 
In  thear^umentof  counsel. — thenyon  may 
find  the  detendantsgnilty.'  (6)  Thecnurt 
erred  in  refusing  to  give  the  charge  as 
anked  by  the  defense,  that.  In  order  to 
find  the  defendants  guUty,  the  state  mast 
prove  not  only  that  they  dwelt  together, 
but  that  they  had  carnal  knowledge  of 
each  other;  and  that  such  knowledge  was 
not  uccasioDnl.  but  habitual.  (7)  The 
conrt  erred  in  telling  the  deteudnnts'conn- 
f*el  In  open  court,  while  he  was  consulting 
with  them  previous  to  placing  them  on 
the  stand,  that  he  ranstnot  suggest  to  de- 
fendants what  they  must  say." 

Alexia  M.  MksbelaoB,  forplalntlltin  error. 
William  B.  LaniAr,  At^.  Oen.p  for  the 
State. 

Mabbt,  J.,  {after  stating  the  Acts  as 
sbort.)  The  first  assignment  of  error— 
that  the  court  erred  In  overruling  the  mo- 
tion for  a  new  trial— Involvue  all  the 
queatlune  presented  for  our  review.  We 
will  first  consider  the  exceptions  to  the 
cnarges  of  the  court. 

The  second  assignment  of  error  relates 
to  n  portion  of  the  flrat  charge  given  to 
the  Jnry.  After  reciting  the  statute  under 
which  defeudants  were  Indicted,  the  fudge 
proceeded  to  charge  the  Jury,  as  shown 
by  the  bill  of  exceptions,  that  "this  of- 
feiwe,  like  offenses  of  a  kindrvd  character, 
are  peculiarly  olfensea  that,  carried  on 
or  perpetrated,  are  perpetrated  in  secret," 
etc.  This  portion  of  the  charge  was  ex- 
cepted to  in  the  motion  for  a  new  trial. 
The  objection  to  It  urged  here  Is  that  It  Is 
calcolated  to  convey  to  the  minds  of  the 
nrora  the  Impression  that  the  offense  for 
wblRh  defendants  were  Indicted  was  per- 
petrated secretly;  whereas.  In  order  to 
constitute  the  offense,  there  must  be  a 
living  together  openly,  as  If  the  conjugal 
relation  existed  between    them.  This 


court  has  considered  the  nature  of  this 
offense,  and  alto  what  must  be  proven  to 
constitute  It.  Luster  v.  State,  23  Fla. 
S8»,  3  Booth,  ftep.  690;  Brevaldo  v.  State, 
21  Fla.  789.  The  terms  "not  being  mar- 
ried to  each  other, "  and  "lewdly  and  las- 
civiously associate  and  cohabit  togeth- 
er, **  clearly  Indicate  that  the  statute  was 
designed  to  apply  to  rases  where  a  man 
and  woman,  not  being  married  to  each 
otlier,  live  together  as  husband  and  wife, 
—live  together  without  the  sanction  of 
the  marital  tie.  There  Is  necessarily  in- 
cluded In  this  offense  both  lewd  and  las- 
civious interconrse  and  a  living  or  dwell- 
ing together  as  if  the  relation  of  husband 
and  wife  existed.  Jones  v.  Com..  SOVa. 
18;  Com.  v.  Munson,  127  Mass.  469.  The 
lewd  and  lasrivlona  intercourse  Is  almost 
always  aecret,  and  In  the  very  nature  of 
the  Case  the  evidence  of  it  must,  to  a  con- 
siderableextent.becirRumstaritial;  butthe 
association  and  cohabittitlon  must  be  so 
far  open  aa  to  uflend  public  decency.cauae 
scandal,  ortend  to  corrupt  public  morale. 
The  Intention  of  the  judge  evidently  was 
to  inform  the  Jury  that  the  lewd  and  las- 
civions  association,  like  offenses  kindred 
to  It,  is  perpetrated  to  secret.  This  to 
manifested  by  what  Immediately  follows 
aa  part  of  the  same  charge.  Alter  using 
the  laognage  excepted  to,  the  Judge  in  the 
same  connection  charged :  "  And  the 
proof  of  its  existence  must  of  UAcesslty  de- 
pend in  many  cases  largely  on  circum- 
stances proven,  going  to  show  the  guilt 
or  Innocence  of  the  accused. "  This  excep- 
tion, however.  Is  to  a  portion  of  tlie 
chance  only.  We  cannot  eliminate  this 
portion,  end  test  Its  accuracy  without 
any  relerence  to  the  remainder  of  the  charge 
on  the  same  question.  Smith  v.  Bagwell, 
19  Fla.  117;  Andrews  v.  State,  21  Fla.  6S8. 
In  connection  with  the  latiguuge  excepted 
to,  the  Judge  chaises  the  Jury  that  "It  Is 
safilclent  If  the  facts  and  circumstancee 
proven  are  such  as  to  satisfy  your  minds 
beyond  a  reasonable  doubt  that  the  de- 
fendants associated  and  cohabited  togeth- 
er habitually  as  husband  and  wife,  or  as 
though  the  marital  or  conjugal  relation 
existed  between  them."  Taking  the  en- 
tire charge  as  to  the  nature  and  what 
was  neceesary  to  confrtltnte  the  offense 
together,  we  think  it  reasonably  certain 
that  the  Jury  could  not  have  been  misled 
by  the  portion  of  the  charge  to  which  ex- 
ception was  taken. 

The  third  assignment  of  error  is  based 
upon  another  portion  of  the  charge  given 
by  the  court  to  the  Jury.  The  first  objec- 
tion to  the  portion  of  the  charvce  pointed 
out  under  this  assignment  of  error  to  that 
it  is  abstract  and  misleading.  In  that  It 
relies  on  fictitious  evidence.  It  Is  claimed 
by  counsel  fur  plaintiff  in  error  that  the 
court  chai^d  the  Jury  as  If  the  testimony 
showed  that  Pinaou  nursed  Maggie  ns 
though  she  was  his  wife.  We  do  not 
think  thla  portion  of  the  charge  amenable 
to  the  criticism  here  made.  The  rbarge 
asserts  that,  if  the  Jury  believe  from  the 
evidence, among  other  things,  that  during 
Maggie's  confinement  the  defendant  Pin- 
son  had  her  attended  to  by  a  doctor,  and 
nursed  as  though  she  was  his  wife,  they 
might  and  shoald  find  a  verd(ct  of  gijUty. 
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Tble  doefl  not  chnnre  as  though  Pinion 
did  the  nurslnff.  The  nnt  ubjectlun  to 
this  portion  ot  the  cbaiise  la  morw  Berions. 
It  la  contended  tbat  here  the  Jadiee  Invad- 
ed the  province  of  the  jury,  and  assumed 
to  draw  from  certain  farCts  the  Inference  ot 
defeiidan tH'  Knilt.  By  ntatu te  the  trtal  Jadffe 
can  churKe  the  Jury  only  on  the  law  of  the 
CBHe.  McClel.  Dig.  p.  338.  $  S4.  He  Is  for- 
bidden to  charge  the  jury  on  the  facta  ut 
the  case.  Fergusoo  t.  Porter,  3  Fla.  27. 
The  application  of  thia  rale  has  been  llloa- 
trated  In  aeveral  casea  before  thla  conrt. 
The  Judge  cannot  anaume  In  hia  charge  to 
the  Jury  that  certain  facts  were  proven, 
when  the  truth  or  falsity  of  tiucb  facts  la 
BubniUted  to  the  Jury  for  their  determina- 
tion. ColllnP  V.  Htate,  13  Fla.  651;  Rail- 
road Co.  V.  YnleMtra.21  Fla.  700.  A  charge 
that  a  patent  tu  the  plaintiff's  grantor, 
and  a  deed  from  auch  grantor  to  the  plalu- 
tlfr.  ahow  a  fee-fllniple  title  In  hlra,  was 
held  erroneoas.  AHhmead  t.  Wllnon,  32 
Fla.  255:  Baker  T.  Tbatfleld,  23  Fla.  510.  2 
South.  Rep.  S22.  In  Metzger  v.  State.  IS 
Fla.  4!!*1,  it  was  decided  that  It  was  Im- 
proper for  tbe  Judge  to  chance  the  jnry 
that  there  was  no  conflicting  evidence  In 
the  case:  bnt  as,  In  that  case,  there  was 
nil  conflict  uf  evidence,  it  was  held  to  be  u 
harmleas  error.  Nf)t  only  Is  tbe  trial 
Judge  prohibited  fromcharglngthejury  di- 
rpctly  as  to  th"  sufficiency  or  weight  of 
the  evidence,  or  from  assuming  In  his 
charge  that  certain  facts  in  Ikbiic  are 
proven,  but  he  cannot  draw  an  Inference 
or  prranmptlon  of  faet  from  the  evidence. 
He  may  enargp  aa  to  the  preHutnptlonH 
which  tbe  law  by  settled  rule  draws  from 
given  facts,  but  an  Inference  of  a  fact,  or 
the  concluslim  of  the  exfHtPQce  of  a  tact 
from  some  other  fact  or  factH,  Is  always 
druwn  by  the  Jury,  who  are  the  trlen*  of 
questions  of  fact.  2Thomp.  Trials.  §  22iM). 
In  the  case  of  Cose  v.  Weber,  2  Ind.  im, 
■alt  was  Inatltated  for  obatrnetlng  a  wa- 
ter-con rse  by  a  flsh-dara,  to  the  injury  of 
plaintfff'a  mill.  The  ct>nrt  was  awked  to 
give  this  lUHtructlon:  "That.  If  the  flnh- 
dam.  the  conRtructlon  of  which  Is  com- 

{}lalned  of, Is  built  three-quarters  of  a  mile 
>e1ow  the  plaintiff's  mill,  and  the  Jury  be- 
lieve from  the  evidence  that  aald  dam  Is 
only  one  foot  high,  and  that  the  fall  of  the 
water  from  the  surface  thereof  below  the 
plaintiff's  mlll-whee)  to  the  snrface  thore- 
uf  on  the  top  nf  the  fish-dam  Is  nearly  two 
feet,  the  jury  munt  find  for  the  defend- 
anta."  In  dlscnsRlng  this  charge  reqneHt- 
ed,  the  court  say:  "It  Is  the  duty  o' the 
court  to  Instruct  the  Jury  as  to  the  law, 
to  Inform  them  of  the  legal  sequence  re- 
sulting from  given  fact?.  In  this  caae  tbe 
question  of  fact  was  whether  the  fish-dam 
threw  the  water  back  upon  the  plaintiff's 
rolH-wheel.  and  the  question  of  law  waA 
whether.  It  It  did.  It  was  thrown  back  un- 
der Hucli  clrrnmstances  as  rendered  thede- 
fendantH  liable.  The  court  was  not  bound 
to  tell  the  jury  that,  according  tu  the  prin- 
ciples of  natural  phlloanphy  or  of  physics, 
one  tact  DeceusarHy  resulted  as  a  conse- 
quence of  another  fact:  end  that  Is  what 
It  was  asked  to  do  In  the  Instruction  un- 
der consideration.  •  *  •  The  instruc- 
tion nnder  consideration  might  have  con- 
■titated  a  very  good  argument  by  counsel 


to  convince  the  jury  that  the  plaintiffs  had 
not  been  injured,  but  we  think  tbey  are 
not  such  as  the  conrt  was  bound  to  give. " 
Knight's  Adm'rs  v.  Vardeman,  26  Ala. 262; 
Easterling  v.  State,  !tu  Ala.  4ft;  White  v, 
Hass.  3^  Ala.  480;  Scbnepr  v.  Lemp.  17 
Mo.  142:  Glover's  Adm'rs  v.  Dnhle,  1U  Mo. 
3(10;  Insuratice  Ci».  v.  Buchanan,  100  Ind. 
63;  iState  v.  Lynott,  6  R.  I.  295.  In  tbe 
portion  of  the  charge  excepted  to  nndr-r 
the  assignment  of  error  now  being  consid- 
ered the  Judge  In  ^tect  directed  the  Jut? 
that,  It  tbey  believed  from  the  evidence  a 
certain  state  of  fticts  mentioned  In  the 
charge,  they  may  and  sh<mlti  find  the  de- 
fendants gulltv,  unless  that  state  of  facts 
la  explained  by  the  evidenre  In  some  way 
consistent  with  the  presumption  nt  defend- 
ants* Innocence  This  Is  virtually  saying 
to  the  Jury  that  the  state  of  facts  men- 
tioned In  the  charge  la  IncunaiBteiit  with 
the  Innocence  of  detendantH,  and  they 
shonld  be  convicted  unless  the  testimony 
removed  the  presumption  of  uuilt  arising 
from  said  state  of  facts.  The  state  ot 
facts  mentioned  b.v  the  judge  In  his  charge 
do  not  111  law  constitute  the  ufteniie  uf 
which  defendants  were  indicted.  It  was 
proper  for  the  Jury  tu  conalder  this  state 
ot  facts,  and  they  might  have,  It  deemed 
sufflclent  by  theui, deduced  therefrom  that 
the  association  or  coliubltation  was  lewd 
and  lasclvldUB,  but  the  direction  to  them 
In  the  charge,  coming  as  It  did  from  the 
court.  WHS  cnlciilared  to  unduly  inlln- 
enctt  them  In  arriving  at  sncit  result.  In 
order  to  convict  the  defendants,  the  evi- 
dence mnst  satisfy  the  jury  beyond  a  rea- 
sonable doubt  that  aald  defendantH  lived 
or  dwelt  together  as  hnsband  and  wife  In 
lewd  and  la^clvlnus  assocla  tlon.  The  jury 
were  the  sole  judges  ot  whut  facts  and  cir- 
cumstances constituted  such  a  living  or 
dwelling  together  aa  husband  and  wife; 
and  In  a  caKe  like  thlx,  where  the  lewd  and 
lascivious  interconme  depends  a(Min  clr- 
cuniBtances,  it  was  not  permlHslhle  for  the 
Judge  to  express  his  opinion  to  them  hh  to 
the  e(f'*ct  of  the  tacts  and  drcuniHtanc-es 
mentioned  In  his  charge.  In  this  reitpect 
we  think  he  trenched  tipon  the  exclusive 
province  of  thejury.ln  attemptlngto  xult* 
stttnte  hla  own  infereuce  (or  what  might 
have  been  theirs. 

Counsel  fur  plaintiff  fn  error.  In  his  tirlef 
tiled  here,  says  that  asaignments  of  error 
not  referred  to  therein  are  aliandunetl. 
No  reference  Is  made  In  his  brief  to  the 
fourth  aHHlgnment  of  error,  and  the  sniiie 
is  therefore  expressly  abandoned  here. 
We  do  nut  think,  however,  that  thejndee 
erred  In  charging  the  jury  arf  expressed  In 
the  portion  of  the  rhance  excepted  tu  un- 
der this  tisslgnraent.  It  was  simply  a  ill- 
rectlon  to  the  jury  that  they  shuuld  con- 
sider all  the  facts  and  clrrumstnnced 
proven,  and  the  particulars  menthmed  liy 
the  Judge  were  lllustratluns  of  the  applica- 
tion of  the  rule  given  them.  He  does  not 
say  that  the.v  siiall  constder  only  tbe  cir* 
eumatanccs  mentioned. 

The  fifth  assignment  of  error  calls  In 
qaeatlon  a  portion  of  the  second  charge 
given  by  the  court  to  the  jury.  The  [lor- 
tlon  of  tbe  charge  here  asstRned  as  error 
waa  not  excepted  tu  at  the  time  it  was 
given,  or  in  the  motloator  a  new  trial. 
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The  record  shows  that  In  the  motlOD  for 
a  new  trial  the  only  exception  taken  to 
the  second  charge  was  to  It  as  an  entirety. 
The  plotutilt  In  error,  having  failed  to  ex- 
cept In  the  court  below  to  the  portion  of 
the  chance  now  assigned  as  error,  cannot 
avail  bimself  of  sucU  exception  here.  He 
niaBt  rely  upon  bis  exception  to  the  entire 
charge.  It  is  well  settled  that  a  general 
exception  to  a  chaise,  or  a  general  excep- 
tion to  several  charges,  will  not  be  good 
If  the  chaise,  or  any  one  of  the  charges, 
contain  a  correct  proposition  of  law  ap- 
plteable  to  the  case.  Baker  T.Ohatfleld, 
28  Fla.  640.  S  Booth.  Bep.88S;  Metsgerv. 
State,  18  Fla.  4HI.  By  a  reference  to  the 
charge  nombered  2  It  will  be  seen  that  It 
contains  several  correct  statements  ol  law 
applicable  to  the  cane  before  the  Jury.  We 
are  therefore  unable  to  consider  the  por- 
tion of  the  chai^  here  assigned  as  error, 
and  express  no  opinion  as  to  It. 

The  atxth  assignment  of  error  Is  that 
the  lodge  refusal  to  give  the  charge  asknd 
by  plalittlfT  In  error.-  The  charge  asked 
contains  a  correct  statement  of  the  law 
app]1ua)3le  to  the  case.  The  refusal  of  the 
JndKe  was  not  on  the  gronnd  that  the 
charge  was  erroneons,  but  because  the 
aanie  had  been  more  correctly  given.  If 
the  judge  had  already  given.  In  anbstanee. 
to  the  ]ary  the  instruction  asked.  It  was 
not  error  tci  refu«e  It.  MetEger  v.  State,  18 
Fla. 481.  Rethink  the  judge  charged  fully 
fn  this  case,  and  that  the  instractlon 
«)Hked  by  plaintiff  in  error  le  covered  by 
portions  of  the  charge  given.  The  Judge 
could  have  given  the  chance  asked  with- 
out committing  error,  but  hla  refuwiU 
after  what  he  had  charged  on  the  same 
aubject,  does  not  amount  to  error. 

The  seventh  aKSlgnment  of  error  cannot 
be  sustained.  There  le  nothing  In  the  bill 
of  exceptions  showing  that  the  Judge  used 
thelangnnge  assigned  as  error  here.  In 
his  motion  for  a  new  trial  plaintiff  In  er- 
ror assigned  this  as  a  ground,  bat  the 
recital  In  the  motion  does  not  afford  erl- 
dence  that  the  judge  need  soch  language. 
Fur  a  full  dlscniialon  on  this  point,  see  the 
canes  of  Farrlsh  v.  Railroad  Co.,  9  South. 
Bep.  696,  and  Richardson  v.  State,  Id.  7M. 
(decided  at  this  term.) 

For  the  error  above  pointed  out  the 
Jadgment  le  revened,  and  a  new  trial 
awarded. 


KiLLiNS  V.  State. 
(Supreme  Cmtrt  of  FUirtda.  July  18, 1891.) 
HoHiciDS — Evidence  —  Abouments — Instboo- 

TION9. 

1.  Iq  a  trial  for  murder,  where  the  defead- 
ant,  Immediately  after  slaying  the  deceased,  pro- 
0£»eded  to  shoot  at,  chase,  threaten,  and  endeavor 
to  kill  tbe  mother  of  the  deceased,  wfaowas  pres- 
ent and  witnessed  tbe  kllUog,  suuh  subsequent 
threats  and  acts  of  tbe  defendant  are  admissible 
in  evidence  as  part  of  the  res  gestCB,  and  to  show 
the  animus  of  tbe  defendant. 

2.  In  the  argument  of  any  cause  to  a  Juir,  U 
Ib  improper  for  ceuiuel  to  state  faota  that  wen 
notpi^inentto  the  case  on  trial,  and  as  to  which 
there  is  no  evidence;  and,  upon  objection  being 
made  tbereto,  it  is  proper  for  tbe  court  to  re- 
strict the  argument  to  the  evidence  in  tbe  cause. 

8.  Wbere  the  court  has  already  fully  ia- 
Btructdd  the  Jury  upon  the  law  of  the  case,  it  is 
not  error  to  i^ose  a  retoest  to  give  other 
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charges,  oouobed  in  dlfEerent  Isnsrasffe,  but  that 
are  in  substance  nothing  more  than  a  repetition  of 
those  already  given. 
{SyUabm  by  the  Court.} 

Error  to  circuit  court,  Orange  county ; 
John  D.  Dkoomr,  Judge. 

•/.  Jlif.  Cheney,  for  plalntIO  In  error.  W. 
B.  ZMtnar,  Atty.  Gen.,  for  tbe  State. 

Tatlor,  J.  On  the  29th  of  October,  A. 
D.  1890.  Daniel  Killlns,  aliah  Daniel  Will- 
iams, was  Indicted  In  the  circuit  court  of 
Orange  county,  seventh  Judicial  circuit, 
for  the  murder  on  the  Ist  of  February,  A. 
D.  ISHfl,  of  one  Margaret  Welton;  tbe 
weapon  nsed  bdng  a  pistol.  On  the  Iftth 
of  April,  1891,  the  defendant  was  put  on 
trial,  and  was  convicted  of  murder  In  the 
first  degree,  as  charged  In  tbe  Indictment. 
Motion  for  a  new  trial  was  made  upon 
the  following  grounda:  "(1)  Because  the 
verdict  was  contrary  to  the  evidence;  (2) 
because  the  verdict  was  contrary  to  the 
la  w ;  (8)  because  the  verdict  was  contrary 
to  tbe  law  and  the  evidence;  (4)  the  court 
erred  In  not  giving  the  first  charge  asked 
for  by  defendant;  (5)  the  court  erred  In 
not  giving  the  second  charge  asked  for  by 
the  defendant;  (6)  tne  court  erred  In  not 
giving  the  third  charge  asked  tor  by  the 
defendant;  (7)  the  court  erred  In  refusing 
to  give  the  eleventh  charge  prayed  by  the 
defendant;"  which  aiotlon  was  denied, 
and  the  defendant  sentenced  to  die;  from 
this  judgment,  and  sentence,  the  defendant 
appealM  to  this  cunrt. 

The  errors  assigned  are  as  follows :  "  (1) 
Court  erred  In  allowing  the  witness  Will- 
iam Bay  to  testify  contrary  to  the  obtec- 
tions  of  dpf6ttdant*B  counsel;  (2)  the  court 
erred  In  allowing  the  witness  Nancy  Pow- 
ell to  testify  contrary  to  the  objections  of 
defendant's  counsel;  (8)  In  restricting  ar- 
gument  of  counsel  J.  M.  Cheney ;  (4)  In  re- 
tuning  to  give  the  Srst  charge  prayed  by 
the  defendant;  (5)  in  refusing  to  give  the 
second  chaise  prayed  by  the  defendant; 
(6)  In  refusing  to  give  the  third  charge 
prayed  by  the  defendant;  (7)  in  refoatngr 
to  give  tbeeleventh  charge  prayed  by  de- 
fendant; (8)  In  refusing  to  grant  a  new 
trial." 

Tbe  errors  assigned  necessitate  some 
discnsslonof  the  evidence.  Nancy  Powell, 
fur  the  state. 4«stlfled  that  she  knew  tbe 
priHoner,  and  had  known  blm  Intimately 
since  1886;  that  she  came  to  Florida  from 
Georgia  with  the  defendant  in  18Kr>;  that 
the  deceased,  Margaret  Welton,  was  her 
dnuKhter;  that  Margaret  Welton  was 
then  In  her  grave;  that  the  prtaoner  put 
her  there;  that  she  and  the  prisoner  were 
living  together,  though  she  v/i/b  not  his 
wife;  that  she  and  the  defendant  and  her 
daughter,  the  deceased,  were  at  the  time 
camping  out  In  a  tent  at  Oakland,  in  Or- 
ange county,  Fla.  The  defendant's  occu- 
pation was  that  of  getting  out  railroad 
ties.  That  on  one  evening  In  .January, 
1887,  one  Jake  Allison,  who  also  came 
with  h«r  from  Georgia,  carae  to  her  tent, 
and  asked  her  to  keep  bis  coat  there  for 
him.  She  told  htm  to  put  It  In  tbe  tent, 
which  he  did.  The  defcDdant  concluded 
not  to  go  out  that  evening  to  his  work  of 
cutting  ties,  but  stayed  In  the  tent.  Feel- 
ing tlted,  she  went  In  the i^nt.  and  laid 
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down.  Nut  thlnktng  of  It,  sbe  did  not 
look  In  Jake  AlUaon'B  voat  pockets  for 
any  pistol.  Alter Kettlnfz his  supper  ready, 
she  sent  for  tbe  defendant  to  euine  to  sap- 
per. "  He  did  not  come  at  once,  bnt  came 
after  a  while,  and  aald,  'Nancy,  wbere  la 
that  whisky  X  told  you  to  get  for  me  thia 
evening?'  I  told  him  to  look  In  that  box, 
and  get  It.    He  came  In  there  curaing, 

sayiiiKi  'G- — d  d  d  i^he  wan  not  Koing 

to  kill  two  nlKSers  that  night.'  1  then 
thous;bt  of  my  money,  as  1  bad  one  uf 
those  lllty-ceat  bablAg-powder  cans  IdU 
of  silver  dollars  Id  my  trunk.  He  came 
in  and  threatened  and  cursed  me,  and 
kicked  me  In  tbe  aide  as  hard  as  he  could. 
It  wua  ever  so  long  before  1  could  Htralght- 
en.  and  when  1  did  I  hallooed.  M.rdaugii- 
ter  ran  to  me,  and  aald, '  What  la  tbe  mat- 
ter?* I  paid  no  attention  to  her,  but  aald 
to  him, 'What  in  the  name  uf  tbe  LortI 
did  you  kick  motor?*  He  replied,  'What 
have  you  been  aaylng  about  me?*  I  told 
blm  I  bad  said  nothing  about  Mm.  He 
then  cursed  me  again.  My  daughter  then 
spuke,  and  said:  'My  mo*^ber  was  oo 
bltcb;  tbat  it  waa  no  mure  than  she 
would  be  If  she  did  what  be  wanted  for 
him.*  X  did  not  know  be  had  tbe  plsttd. 
Sbe  Jumped  from  against  the  tree,  and 
whirled,  and  be  shot.  I  think  he  struck 
taer  in  the  back.  It  was  su  quick,  I  could 
not  tt;ll  exactly  wbere  sbe  was  ubot.  I 
threw  up  my  hand,  and  said:  '-Don't  kill 
my  daughter;  Hyou  kill  niy  daughter,  kill 
me  too;'  and  then  he  turned  on  me.  and 
I  bn>ke  and  run.  Wben  I  went  1  saw  that 
be  was  intending  to  kill  me  too.  I  whirled, 
and  he  shot  me  right  In  the  small  of  tbe 
back.  1  aald,  *  Lord,  man,  are  you  going 
to  kill  me  too?'  I  ran  about  two  hun- 
dred yards  ur  more,  to  wbere  there  was  a 
light.  He  followed  me  over  there.  I 
lurtked  back. and  aawhlm  coming.  I  aald, 
'Don't  kill  me.'  He  said:  *I  am  going  to 
ahoot  yon  like  I  want  to  shoot  yoo;  I 
want  to  sboot  the  heart  out  of  you.' 
Then  a  man  walked  up  and  said:  'Dan. 
give  me  my  pistol.  What  In  the  name  of 
(li>d  are  you  studying  abou^.  shooting 
around  lieru?'  He  said:  'Jake,  I  have 
done  wrong;  I  have  done  wrong.*  My 
daniehter  stayed  only  three  weeks  alter  I 
brought  her  from  Georgia,  libe  did  not 
lire  quite  three  wwks.  1  am  certain  tbe 
prisoner  la  the  man  Oakland  is  In  Or- 
ang«i  county,  state  uf  Florida.  I  did  not 
see  Margaret  Welton  after  sbe  wan  dead, 
because  J  was  nearly  dead  myself.  Tbe 
last  1  saw  of  her  was  when  he  shot  her. 
I  was  In  the  tent  when  the  shuoting  took 
place.  I  was  standing  In  the  tent  looking 
at  blm  vrlien  the  abuotlng  took  plnee.  My 
daughter  waa  standing  thirty  or  forty  or 
more  feet  off,  by  a  pine  tree.  Tbe  prisoner 
bad  placed  himself  on  a  cross-tie  aboot 
ten  steps  from  her  when  tie  shot  her.  Tbe 
abooting  old  not  take  place  Id  tbe  tent. 
He  walked  out  after  kicking  me,  and 
placed  himself  on  a  tie.  The  coat  In  my 
tent  was  Jake  Allison's.  There  was  a  pis- 
tol in  the  pocket  of  Jake  Allison's  coat.  I 
was  taking  care  of  It  tor  him.  The  pistol 
was  a  'thirty-two.'  Jake  brought  It 
down  from  Georgia,  when  be  came  down 
with  me.  Dtdu't  know  how  old  she  waa, 
—20  or  yu,  along  about  there.  My  daugh- 


ter was  going  oB  seventeen  years  oM. 
There  bad  never  been  any  trouble  between 
defendant  and  me  about  my  daoftbter. 
Have  had  a  heap  of  trouble  witb  defend- 
ant. Had  trouble  wltb  blm  all  the  time; 
I  wa«  not  married  to  him,  bnt  be  bad  m» 
in  such  a  way  here  I  waa  alraid  all  tb» 
time.  I  went  back  to  Georgia  in  1886,  and 
came  back  here  because  he  told  me  If  I  did 
not  come  back  he  would  kill  me.  Tbe  de- 
fendant waa  very  jealous  of  me,  and 
would  Jump  on  me  If  he  saw  a  man  around 
there,  or  If  be  saw  tracka  around  tbe  tent, 
it  was  Jake  AUlHon's  pistol  tbat  be  did 
tbe  shooting  with." 

Joe  HoUingswurth,  for  the  state,  teatl- 
Aed  that  be  knew  tbe  prisoner,  and  point- 
ed him  out.  Had  kunwn  him  lour  or  live 
years.  He  alsu  knew  tbe  deceased,  Mar- 
garet Welton.  Tbat  sbe  was  dead.  "I 
saw  her  when  sbe  waa  ebot.  This  man 
[Indicating  prisuner}  shot  her.  I  was 
sitting  in  front  of  tbe  tent  one  evenlog- 
about  six  o'clock,  and  Miss  Smith,  (sbe 
was  then,)  tbat  woman  tbat  was  up  here, 
and  Dan  came  in  a  few  mlnntm  after- 
wanla,  and  they  bad  a  row.  Mai:gani« 
came  down,  and  asked  what  waa  the 
matter.  Tbe  old  lady  told  bar  Dan  bad 
kicked  ber.  Sbe  then  said,  'The  flm 
thing  you  know,  Dan  will  khl  you;*  and 
then  she  and  Dan  got  to  quarreling.  Sbe 
said,  '  Yuu  are  mad  at  me  because  you 
can't  havemeaud  my  mother  both.'  Thea 
Dan  shot  at  ber,  and  missed  ber,  and  tlie 
next  sbot  struck  her  In  the  back.  Tbla  ie 
the  man  tbat  did  tbe  shooting.  Am  cer- 
tain of  it.  He  ebot  her  twice.  Missed  ber 
first  time.  He  wae  eight  or  ten  feet  fro  to 
ber  when  be  shot  her.  She  turned  off 
when  lie  shot,  and  told  blm  to  shoot 
again,  and  be  shot,  aa  she  said,  tbe  second 
time,  and  killed  her.  Thia  was  in 
some  time.  Can't  tell  the  tlmeol  tbe  year, 
it  was  at  Oakland, In  Orangecounty,  Fla. 
Am  no  relation  to  Nancy  Vowell.  I  wm 
sitting  about  flveteet  from  blm  when  be 
sbot,  looking  at  him.  Tbe  sbootlug  tools 
place  a  good  while  after  she  came  down 
and  her  mother  bad  aald  tbat  Dan  bad 
kicked  her.  It  waa  a  good  whilenfter.— live 
or  ten  minutes  or  so.  Sbe  and  Dan  were 
quarrellnH  because  Dan  kicked  her  moth- 
er. Nancy  was  crying  at  the  time.  In 
tbe  teni,  Nancy  was  In  tbe  t«it  whratlie 
Rhouting  took  place,  but  ran  out  when  he 
shot.  I  have  not  seen  Dan  until  now, 
since  he  did  the  shooting. " 

Aaron  Klrby  for  tbe  state,  teatlfled 
that  be  knew  the  defendant,  and  pointed 
him  out  In  court;  tbat  be  bad  knowu  him 
about  six  years;  had  worked  with  biui 
cutting  tlea  for  two  railroads,  occupying 
the  same  camp  with  blm;  knew  Margaret 
Welton;  she  Is  dead;  saw  ber  after  sbe 
wufl  dead  at  Oakland,  about  a  mile  from 
town.  "I  aaw  what  killed  ber.  Theqne»- 
tlun  waa  between  Dan  and  the  girl.  Tbe 
girl  came  up  there  when  Nancy  Powell 
was  screaming,  and  asked  her  mother 
what  waa  the  matter  with  ber.  On  ber 
motber  telling  ber  that  Dan  bad  kicked 
her,  she  said, '  I  told  yon  to  come  away 
from  Dan.*  Dan  replied,  'Your  mother 
accuses  me  of  ao  many  low  acta,  and  she 
never  has  caught  me  in  any.*  Sbe  replied, 
'My  mother  has  causht  you  in  aheaput 
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low  acts.*  Tlien  lie  Bald  to  her,  *If  yon 
don't  bush  I  will  blow  your  brulna  out.' 
Then  Bh«  turned  around, and  anahe  turned 
around  he  Bhot,  and  the  ball  lodged  right 
here  [indicating]  In  the  back.  I  am  cop 
talD  that  this  Ib  the  man.  He  Is  the  man 
that  did  the  ahoutlng.  It  was  a  S'.!  pistol. 
He  was  about  ten  steps  Irom  her  when  he 
shot  her.  The  girl  was  standing  by  a  llt- 
tlf>  tire.  I  don't  think  she  lived  fire  min- 
utes utter  being  shot.  It  was  in  January, 
1887,  when  he  did  the  shooting.  The  girl 
and  Dan  were  not  doing  anythtng  at  the 
time  of  the  shouting.  They  had  a  dispute. 
It  was  after  dark.  J.  C.  Kiggs  and  Hul- 
Ihigsworth  were  there.  We  were  all  there 
In  a  crowd  together.  There  were  no  trees 
wh^re  this  camp  was,  except  some  pines 
and  small  oak  bushes.  I  worked  with 
Dan  Killins,  at  Bartow,  for  about  six 
mouths.  I  know  Joe  Hollingawortb.  He 
was  down  there  at  the  time.  When  the 
shooting  took  place  it  waH  dark  enough 
to  build  a  fire  out  doors  for  the  light.  I 
snw  the  shooting  myself.  Nottilng  was 
done  lifter  the  dhootlns  that  I  know  of. 
1  left  there  after  the  girl  was  dead,  and  I 
never  aaw  Dan  Killins  after thesbouting." 

William  Ray,  for  the  state,  testified  that 
be  knew  the  defendant,  and  pointed  him 
out  in  court.  "I  worked  with  him  on  a 
rnllrottd.  and  at  Oakland  onafarm.  Saw 
him  every  day  and  night.  I  knew  Marftu- 
ret  Welton.  She  is  dead.  I  saw  her  after 
she  was  dead.  I  was  not  right  there 
when  she  was  killed.  Was  at  n  little 
distance.  I  came  up  when  he  was  cfaaslnic 
the  old  lady.  I  heard  the  shooting,  ond 
that  was  why  I  went  there.  I  was  a 
short  distance  oft,  and  at  the  first  pistol 
fire  I  fetarted,  and  the  time  I  gut  there  the 
old  lady  was  running.  She  ran  Into  the 
tent  of  a  man  named  John  Taylor.  John 
Taylor  ran  out  with  a  musket,  and  then 

Dan  said, '  G  d  d  n  her  soul,  I  will  kill 

her!'  Tayhjraaid,  '  WeU,  If  you  kill  her  I 
you  will  not  kill  her  in  my  tent;  you  will 
n!)t  go  in  there  after  her.'  He  walked  oft, 
and  a  man  went  to  blm  and  said,  'Ton 
have  killed  that  woman;  she  Is  dead.' 
The  man  then  told  him,  *  You  had  better 
be  trying  to  get  out  of  the  way.'  Tiien 
he  went  to  the  man  the  pistol  belonged  to, 
and  gave  It  to  him.  That  to  the  last 
time  I  have  seen  him.  A  doctor  by  the 
nanie  of  Rush  was  sent  for,  anu  he  came. 
I  held  the  light  for  blm  to  probe  for  the 
ball.  I  suppose  Dr.  Bush  got  there  about 
an  hour  or  three-quartereatier  the  shoot- 
ing. I  was  there  cutting  ties  for  the  Or- 
ange Belt  Railroad.  When  I  heard  the 
shooting  J  wan  standing  off  a  dtotance  of 
about  from  here  to  the  street.  I  saw 
nothing  tin  I  went  there,  and  saw  him 
chasing  that  woman.  1  have  notseenhim 
since  he  left,  that  night.  I  know  Nnncy 
Powell.  The  shooting  took  plaf'e  about 
the  first  of  the  night.  There  were  small 
oak  bushes  and  pine  trees  where  the  camp 
was.  There  wereplnes  very  near  the  tent. 
Nancy  lived  with  Dan  Killins  at  the  time 
of  the  shooting.  Immediately  preceding 
the  shooting  I  had  been  with  Killins 
about  a  year,  off  and  on.  Margaret  Wel- 
ton had  not  been  there  very  long  before 
she  was  killed." 

The  name  of  the  next  witness  for  the 
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state  to  omitted  from  the  record,  but  his 
testimony  Is  as  follows,  and  indicates 
that  be  was  the  Dr.  Rush  spokrai  of  above. 
He  testified  that  he  was  a  practlrlng  phy- 
sician. That  he  was  called  to  see  Marga- 
ret Welton  in  January,  1887.  He  found 
her  rigid  in  death.  "Ac  the  Inquest  held 
over  her  I  examined  as  to  the  cause  of  her 
death.  I  found  that  the  ball  had  pene- 
trated between  the  seventh  and  elglith 
rib,  to  the  left  of  the  spleen,  about  one  and 
a  quarter  inches,  and  struck  the  sternam 
between  the  eighth  and  ninth  rib,  passed 
through  the  nerve,  through  tbs  liver,  the 
lung,  and  the  heart.  A  mortal  wound. 
It  certainly  was  sufficient  to  produce 
death.  This  was  in  JaDuary,]887.  I  neg- 
lected to  look  at  my  day-book.  I  think 
abont  the  0th  of  January,  as  near  as  I 
can  recollect.  Xt  was  in  Orange  county, 
Fla.,  about  three-fourths  of  a  mile  from 
Oakland.  I  knew  a  man  by  the  name  of 
Dan  Killins.  A  great  many  of  them  were 
diseased,  and  1  was  there  every  few  days. 
Ed.  Powell  was  the  only  one  that  I  paid 
much  attention  to,  to  know.  I  saw  a  man 
there  that  looked  very  much  like  Dan  KU- 
llns  here.  There  was  a  manjost  like  him 
living  there.  He  wore  a  mustache,  and 
bis  mustachewas  rather  long  andstralghc 
for  a  colored  man.  One  day  one  of  them 
called  my  attention  to  blm,  and  I  was 
told  to  look  out  tor  him ;  that  la  why  I 
noticed  him,  that  I  might  know  hira,  and 
when  I  noticed  him  there  was  something 
the  matter  with  bU  mouth.  I  noticed  a 
similarity  toltabouttheprisoner's  mouth. 
There  is  a  mark.  He  looks  very  much 
like  that  man.  That  mark  seemed  to  be 
on  the  left  side  when  he  was  there,  and  It 
seems  to  be  there  now.  I  could  not  say 
positively  that  this  man  here  is  Dan  Killins, 
but  it  looks  very  much  like  him. " 

Wade  Scraggs,  for  the  state,  testified 
that  his  occupation  was  rallroadlug  as  a 
general  thing.  He  knew  the  prisoner. 
He  worked  for  him  on  the  T.  A.  &  ii.  Rail- 
road for  some  four  months.  Hie  name 
was  Dan  Klllina.  "The  prisoner  is  the 
man  that  worked  forme,  to  the  best  of 
my  knowledge.  I  knew  a  woman  that  he 
bad  there  that  he  said  was  Ills  wife.  It  Is 
my  positive  opinion  that  that  Is  Dan  Kil- 
lins. I  suppose  he  worked  tor  me  tliree  or 
four  months.  He  cut  light  of  way  and 
some  ties.  I  know  him  by  his  looks.  He 
has  a  mark  on  him  that  Dan  Killins  had 
on  him ;  a  murk  right  In  the  center  of  bis 
lip, — a  scar.  You  will  see  the  same  mark 
on  him.  I  do  not  recognize  him  by  that 
altogether.  I  recognize  him  by  color, 
size,"  etc. 

No  testimony  was  offered  for  the  defend- 
ant, except  his  own  statement,  under 
oath,  to  the  effect  that  be  was  there  ac- 
cused of  something  that  he  wasnot  guilty 
of;  that  at  the  time  they  said  tblK  crime 
was  committed  he  was  at  MeBae,  in 
Georgia,  cutting  some  silto  tor  a  colored 
man  by  the  name  of  Gei>rge  Ellison,  and 
that  he  cut  his  toot  then  hewing  at  the 
sills,— his  left  foot,— and  could  not  work 
any  fortwo  or  three  weeks.  "Icompleted 
the  sills,  and  went  from  thereto  cutting 
ties  for  Mr.  John  E.  McBae."  That  be 
had  never  been  here  before  until  be  was 
arrasted  and  brought  here;  tb^t  be  knew 
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-notfainK  about  these  people,— no  more 
'tbaa  a  ican  that  waanever  bum ;  that  they 
fewl  Kut  htm  here  on  an  un]»t  cause,  and 
-had  taken  him  from  hla  wife  and  little  ehll- 
-dren;  that  bia  wife  was  cuodned  about 
three  or  fuar  weeks  after  the  date  that 
they  Raul  this  crime  was  committed ;  that 
'**lt  looked  mffclity  strange  that  a  man 
would  be  as  cross  as  she  says  1  wan  with 
■tier,  and  there  Is  my  wife  there,  and  Qod 
•knows  that  we  Ket  alonK  Uketwo  children 
taarether,— never  have  a  crotw  word." 

The  court  charired  thejnryas  follows: 
"(1)  TheklllinK  <>f  a  human  helns:  with- 
out authority  of  law,  by  poison,  shouting, 
-«tabhinft,  or  any  other  m«>an8.  or  In  any 
•other  manner,  in  either  murder,  man- 
«lauffhter,  or  excusable  or  JuHtlflabie 
■homicide,  according  1o  the  facta  and  clr- 
■comatances  of  each  case. 

"(2)  Such  killing,  when  perpetrated  with 
41  premeditated  dcHlKU  to  effect  the  death 
of  the  penion  killed,  or  any  human  being, 
Ahall  be  murder  in  the  flrMt  defcree. 

"(3)  Humirldeis  Justifiable  when  com- 
tnltted  In  reHlstlng  an  attempt  to  murder 
tlte  persun  who  d(»eB  the  killing,  when 
«t>nimitted  In  the  lawful  defense  of  one's 
peraon.ur  his  or  her  husband,  wife,  parent, 
-child,  inafttfr,  mistress,  or  servant,  when 
thereshall  be  reasonable  ground  to  appre- 
tifud  the  design  to  "umnilt  a  felony,  or  ti> 
<Io  some  great  personal  injury,  and  there 
-shall  be  Imminent  danger  ol  such  design 
t)elng  accoinpllRlied. 

"  (4)  If  the  Jury  believe  from  the  evidence, 
tteyond  a  reasonable  doubt,  that  the  de- 
tendant,  Daniel  Kllllns,  hUm  Daniel  Will- 
lams,  in  the  county  of  Orange,  and  state 
of  Florida,  at  anytime  prior  to  (Indliig 
the  Indictment,  from  a  premeditated  de- 
«Ign  to  effect  the  death  of  Margaret  Wei- 
ton,  did  shoot  the  said  Margaret  Weltun 
jfind  did  Inflict  upon  her  a  wound  In  her 
*bnck.  as  alleged  in  the  Indictment,  and  that 
•the  said  Margaret  Welton  died  from  the 
■effects  of  such  wunnd  as  alleged,  and  that 
•«nch  killing  wan  unluwfui.  and  not  Justifl- 
■able  or  exrusahle.you  will  ttnil  the  defend- 
■anc  guilty  as  charged  In  the  Indictment. 

**(5)  If  yon  do  not  so  believe,  you  will 
•fiwl  the  defendant  not  guilty. 

"(B)  Incases  where  the  puntshment  Is 
•death,  if  the  Jury  find  the  defendant  guilty, 
■a  majority  may  recommend  the  accused 
to  the  mercy  of  the  court,  which  will  re- 
■duce  the  punlnhment  from  death  to  life 
-Imprisonment. 

"(7)  The  law  does  not  prescribe  what 
length  of  tlmeshould  elapse  between  the 
-f4>rmailun  of  the  design  to  kill  and  its  ex- 
«cution  to  constitute  premeditation.  It 
fs  sufficient  that  there  was  a  fnlly  formed 
tmrpoHe  tu  kill,  with  enough  time  for 
thought  to  convince  tho  Jury  that  tne 
Tuind  of  the  prlRoner  had  become  fully  con- 
i^cioun  of  itHOwn  deKign.  'Premeditation* 
Is  defined  as  meuning  Intent  before  the 
act,  but  not  net^essarlly  existing  any  ex- 
tended time  before  the  act. 

"(8)  The  Jury  are  the  sole  Judges  of  the 
weight  of  the  testimony,  as  well  as  the 
cre<1lbii1ty  of  the  witnesses. 

"(9)  The  presumption  of  the  law  is  In 
favor  of  Innocence,  and  you  will  g^ve  the 
prisoner  the  bent-fit  of  every  reasonable 
'doubt  as  to  his  guilt. 


The  following  charges  at  the  request  of 
the  prisoner  were  also  given:  "(4)  it  ttie 
Jury  find  that  the  alleged  killing  was  done 
two  years  prevloDH  to  the  filing  of  the  in- 
dictment, and  that  such  killing  wan  an 
involuntary  act,  and  not  committed  by 
means  cruel  or  onnsQal,  In  the  heat  of 
pnsHloo,  thai  yoar  verdict  sbuold  be  nut 
guilty. 

"(5)  If  the  Jury  find  that  Margaret 
Welton  was  killed  by  some  person  as 
charged  In  the  Indictment,  but  have  a 
reasonable  duuljt  as  to  the  identity  of 
the  persiin  doing  the  killing,  and  the  pris- 
oner being  the  same,  then  yoar  verdict 
should  be  not  Kullty. 

**  (6)  If  the  Jury  have  a  reasonable  doubt 
of  the  Identity  of  the  prisoner  at  the  bar 
with  the  person  doing  the  alleged  killing, 
then  your  verdict  should  be  not  guilty. 

•*(7I  If  from  the  evidence  the  Jur.v  have 
a  reasonable  doubt  as  to  the  prisoner 
havlnic  Inflicted  the  wound  which  caused 
the  death  of  Margaret  Welton,  then  your 
verdict  should  be  not  guilty ;  the  prisoner 
is  entitled  to  every  reasonable  doubt. 

"{b)  If  the  Jury  find  that  the  prisoner 
committed  a  less  offense  than  munler  in 
the  first  degree,  us  charged  In  the  Indict 
ment,  and  further  find  that  such  offense 
was  committed  more  than  two  yearn  pre- 
vious Co  the  flllnu;  of  the  Indictment,  then 
your  verdict  must  be  not  Kultty. 

"  (9)  The  prlBon*>r  is  entitled  to  the  bene- 
fit of  every  reasonable  dtrabt,  and  If,  after 
the  entire  comparison  and  consideration 
of  all  the  evidence,  the  Jury  cannot  say 
that  they  feel  an  abiding  conviction,  tna 
moral  certainty,  that  every  essential  etf^ 
ment  neceHsary  to  constitute  guilt  Is 
proven  beyond  a  reasrmahle  doubt,  then 
your  verdict  should  be  not  guilty. 

"(10)  Proof  beyond  reasonable  doubt 
must  be  made  as  to  all  facts  necessary  to 
make  out  the  case  of  the  prosecutUm.  and 
a  reasonable  doubt  as  to  any  fact  necessa- 
ry to  a  conviction  should  produce  the  de- 
fendant's acquittal." 

The  followinglnstmctlons,  numbered  ns 
In  the  record,  were  requested  by  the  de- 
fendant, but  were  refused  by  the  court, 
and  exception  taken:  "(1)  If  the  Jury  find 
that  the  alleged  killing  waa  done  more 
than  two  years  previous  to  the  filing  of 
the  indictment,  and  that  It  was  d<mp  by 
an  act  Imminently  dangerous  to  others 
and  evincing  a  depraved  mind,  but  with- 
out any  premeditated  design  to  effect  the 
death  of  nny  particular  Individual,  then 
your  verdict  should  be  not  guilty. 

**  (2)  If  the  Jury  find  that  the  alleged  kill, 
lug  was  done  more  than  two  years  pre- 
vious to  the  filing  of  the  indictment,  and 
that  It  was  done  In  the  beat  of  passlun. 
but  without  a  premeditated  design  to  ef 
feet  the  death  of  the  person  slain,  or  the 
death  of  any  human  being,  then  yonr  ver* 
diet  should  be  not  guilty. 

-  (8)  If  the  Jury  find  that  the  alleged  kill- 
ing  was  done  more  than  two  years  pre- 
vious to  the  filing  of  the  Indictment,  and 
done  in  the  heat  of  passion,  nlthont  a  de- 
sign to  effect  death  by  a  dangerous  weap- 
im,  then  yonr  verdict  should  be  not 
guilty." 

"(11)  The  Jury  are  the  sole  Judges  of  the 
evidence  and  the  weighty  the  eividence. 
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and  the  Jury  are  not  bound  to  regord  erl- 
deuce,  even  it  It  is  undlnputed,  If  in  their 
mtuda  Is  not  entitled  to  credit. " 

The  two  flmt  errors  asslgupd  are  that 
the  court  erred  In  permlttlnfc  the  witneeses 
William  Ray  andNancy  Powell  to  testify  aa 
to  the  fact  that  the  defendant,  after  slay- 
inK  Margaret  WeltoD.ebaeed.shot  at,  and 
threatened  to  bill,  and  tried  to  kill.  Nancy 
Powell.  We  do  not  think  the  court  hflow 
erred  In  admitting  this  testimony.  The 
proof  Is  that  immediately  afterthe  defend- 
ant shot  Marsaret  Welton,  her  mother, 
Nancy  Powell,  ran  out  of  the  tent,  beg- 
KluK  him  not  to  kill  her  child,  or,  If  he 
was  ffolng  to  kill  her  child. to  kill  her  too; 
whereupon  the  defendant  Instantly  turned 
upon  her.  When  Hhe  ran  he  chased  her  to 
the  tent  of  one  John  Taylor,  where  she 
took  retufce,  and  where  he  was  stopped 
from  carrying  out  bis  mnrderous  denigns 
by  Taylor  with  a  musket.  This  evidence 
WBH  proper,  because  it  may  fairly  he  said 
to  be  part  and  parcel  of  the  same  transac- 
tlun  In  which  Margaret  Welton  lost  her 
life;  and  bocause  it  tends  stroni^ly  to 
show  the  rlclous  intent,  the  animus,  by 
which  the  de^dant  was  actuated  In  slay- 
Inic  the  deceased.  Nancy  Powell  In  her 
evidence  testiHeil  that  before  any  of  the 
shimtlnK.  when  he  first  came  Into  the  tent 
that  evening,  before  he  began  putting  his 
murderous  designs  Into  execution  by  kick- 
ing her.  he  came  in  cursing,  and  then  de- 
clared his  intention  to  "kill  two  niggers 
that  night."  The  tetitlraon>  of  these  two 
witnesses  objected  to,  when  coupled  with 
this  prsTious  threat,  was  particularly  per- 
tinent and  proper,  as  it  tended  strongly  to 
show  premeditation  In  the  killing  of  Mar- 
garet Welton:  the  Immediatu  attempt, 
after  killing  her,  also  to  sJay  her  mother, 
famishing  a  strong  presumption thatthey 
were  the  two  chat  he  bad  premedltatedly 
determined  to  kill. 

In  State  v.  I^apage,  67  N.  H.  245.  the  fol- 
lowing rnle  is  approvingly  cited  from  1 
Whart.  Grim.-  Tjhw:  "So  procif  of  a  dis- 
tinct mnnier,  committed  by  the  defend- 
ant at  a  different  time,  or  of  some  other 
felony  or  transaction  committed  upon  or 
against  a  dlHerent  person  and  at  a  differ- 
ent time,  In  wblcb  the  defendant  partici- 
pated, cannot  be  admitted  nntll  proof  has 
been  given  establishing  or  tending  to  es- 
tablish the  offense  with  which  he  la 
charged,  and  showing  some  connection 
between  the  different  transactions,  or 
eucb  facts  or  circnm stances  as  wilt  war- 
rant a  presumption  that  the  latter  grew 
ont  of.  and  was  to  some  extent  Indut^cd 
by,  some  circumstances  connected  with 
the  former  as  are  calculated  to  show  the 
qao  antmo  or  motive  by  which  the  pris- 
oner was  actuated  or  influenced  in  regard 
to  the  subsequent  transaction,  are  com- 
petent and  legitimate  testimony."  Com. 
T.  Tuckerman,  10  Oray,  178;  1  Thorap. 
Trials,  fi  880.  We  think  the  subsequent 
effort  to  kill  Nanny  Powell  was  so  direct- 
ly and  Immediately  connected  with  the 
crime  for  which  the  prisoner  was  on  trial 
that  It  was  entirely  proper  to  admit  it 
for  the  purpose  of  showing  the  an/moa 
and  intent  of  the  defendant. 

In  the  argument  of  the  defendant's 
counsel  to  theiury  he  proceeded  to  "men- 


tion a  case  in  that  court  about  a  year 
ago.  where  a  negro  was  convicted  on  pos- 
itive Identification,  and  sentenceil  to  he 
hung,  and  that  subsequently  positive 
evidence  was  discovered  that  the  hour 
the  crime  was  committed  In  Sanford.  Fla., 
the  negro  was  working  In  the  kitchen  for 
a  wnite  family  In  Tampa.  Fla.,"  which 
was  objected  to  by  the  attorney  for  the 
state,  upon  which  the  conrt  ruled  out 
that  part  of  the  argument,  and  forbade 
fui'ther  argument  In  that  direction.  This 
restriction  of  the  aivrument  of  cciunxel  la 
the  third  error  assigned.  The  ruling  nl 
the  court  in  this  reHpect  was  entirely 
proper.  From  the  remarks  being  made 
by  counsel  aa  given  In  the  bill  of  excep- 
tions, he  was  stating  facts  that  were  not 
at  all  pertinent  to  the  case  on  trial,  and 
as  to  wblcb  there  was  not  a  word  of  evi- 
dence. Had  the  conrt  ruled  otherwise 
than  he  did  upon  this  point,  after  olijec- 
tlon  was  made.  It  would  hav<»  been  error. 
In  Tucker  v.  Hennlker,  41  N.  H.  317,  the 
role  is  stated  with  great  force  and  accu- 
racy as  follows:  **ltlB  Irregular  and  ille- 
gal for  counsel  to  comment  upon  iactn 
not  proved  before  the  Jury  as  true,  and 
not  legally  competent  and  admissible  as 
evidence.  The  counsel  represents  and  Is  a 
substitute  for  his  client.  Whatever,  there- 
fore, the  client  may  do  in  the  manage- 
ment of  his  cause,  may  be  dtme  by  hia 
counsel.  The  largest  and  most  liberal 
freedom  oT  speech  la  allowed,  and  the  law 
protects  him  in  it.  The  right  of  dlwuHS- 
Ing  the  merits  of  the  cause,  both  as  to  tlie 
law  and  facts.  Is  nnabridged.  The  range 
of  dlscuRMlon  fa  wide.  He  may  be  heard 
In  argument  npon  every  question  of  law. 
In  his  address  to  the  jury,  it  fa  hie  privi- 
lege to  descant  upon  the  facts  proved  or 
admitted  In  the  pleadings;  to  arraign  the 
conduct  of  parties;  Impugn,  excnae,  Jusri- 
f;.  or  condemn  motives,  so  far  as  tbey  are 
developed  in  evidence:  assail  the  credibili- 
ty of  wltnesaea,  when  it  is  imppnchetl  by 
direct  evidence,  or  by  the  inconsistency  or 
incoherence  of  their  testimony,  their  man- 
ner of  testifying,  their  appearance  on  the 
stand,  or  by  clrcumHtances.  His  Illustra- 
tions may  he  as  various  as  the  resources 
ofhisgenlns;  his  ai^umentation  as  full 
and  profnunti  as  Ills  learning  can  make 
it;  and  h«>  may.  If  he  will,  give  play  to  bfs 
wit,  or  wings  to  his  Imagination.  To  his 
freedom  of  sneech.  however,  there  are 
some  limitations.  His  manner  must  be 
decorous.  So,  too,  what  counKcl  does  or 
says  In  the  argument  of  a  cause  must  be 
pertinent  to  the  matter  on  Mni  beforethe 
Jury,  and  be  takes  the  hacard  of  its  not 
being  so.  Now,  statements  offsets  not 
proved,  and  comments  thereon,  are  out- 
side of  a  cause.  They  stand  legally  irrelo- 
vant  to  the  matter  in  queatlon,  and  are 
therefore  not  pertinent.  If  not  pertinent, 
they  are  not  within  the  prlvll^re  of  cuan- 
eel. "  Newton  v.  State,  21  Flu.  68 ;  1  Tbomp. 
Trials.  K  965,  and  authorities  cited. 

The  refusal  of  the  court  to  give  the  first, 
second,  and  third  instructions  requested 
by  the  defendant's  counsel  is  al^o  assigned 
as  error.  There  was  no  error  In  the  re- 
fusal to  give  these  Instructions.  InaHmuch 
as  they  were  fnlly  and  substantially  cov- 
ered by  the  tighth  InstrucUctn  asked  for 
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by  the  defendant  andfflven  by  the  court. 
The  indictment  In  this  case  belofc  found 
more  than  two  years  after  the  commlB- 
sioQ  of  the  offeDHe  charged  therein,  the 
object  of  these  flret  three  instnictioafl  was 
to  haruthe  jury  told  that.  If  from  tlie 
evidence  they  foaad  the  prisoner  Kullty 
of  any  lesaer  off«ise  than  mnrderln  the 
first  degree,  it  was  their  doty  to  acquit, 
because  ailsncli  lesser  offenses  were  barred 
by  the  limitation.  This  object  is  fully 
met  in  the  elKhtb  Instruction  in  plain 
tcriuH,  and  there  was  therefore  no  error  In 
refusing  to  give  the  others  that  were  the 
same  in  legal  eftnct.  Beddick  t.  State,  35 
Fta.  112,  m,  5  South.  Rep.  704. 

The  refusal  of  tlie  court  to  gtva  the 
eleventh  InstrnctloQ  requested  by  defend- 
ant's conntte)  is  also  assiKued  as  error. 
This  Instruction  Is  fully  covered,  and  with 
more  legal  accuracy,  by  the  eighth  in- 
struction given  by  the  court  to  the  Jury  of 
ita  own  motion.  There  was  therefore 
no  error  In  Ita  retnaal. 

The  refusal  of  the  court  to  grant  a  new 
trial  is  also  assigned  as  error.  We  have 
discussed  all  the  points  made  In  the  mo- 
tion foruew  trial, except  the  gronnd*'that 
the  verdict  was  contrary  to  the  evidence. " 
We  havecareluliy  considered  the  evidence, 
and  every  part  thereof,  and  ourconciusion 
is  that  it  fnlly  sustains  the  verdict  of  the 
Jury.  The  proof  by  several  eye-witnesses, 
withontconlllct  and  wtthoutany  attempt 
at  ImpeachraRnt  thereof,  shows  that  the 
defendant,  with  a  profane  declaration  up- 
on his  lips  "that  he  intended  to  kill  two 
niggers  that  night, "made  an  unprovoked 
and  cowardly  assault  upon  two  defense- 
less women,  killing  one.  and  Immediately 
proceedingto  kill  the ocher.uutil  prevent- 
ed by  another.  HiB  only  attempt  at  de- 
fence was  hlB  own  statement  on  the 
stand,  wherein  he  makes  an  effort tosfaow 
a  case  of  mistaken  Identity  and  to  prove 
an  alibi.  His  identity  as  the  party  who 
committed  the  crime  is  clearly  made,  out 
by  the  evidence  of  five  witnesses  who 
had  known  him  well  for  difTerent  periods 
of  time,  ranging  from  a  lew  months  to 
five  or  six  years,  one  of  them  <  Nancy  Pow- 
ell) having  liv<>d  with  him  tn  the  Intimate 
relationship  of  a  mistress  fur  several 
years;  and  against  this  overwhelming  tes- 
timony he  puts  blB  own  Alghly  Interest- 
ing evidence  ahme.  We  see  nothing  lu  the 
record  that  calls  upon  ns  to  disturb  tbe 
finding  of  the  jury. 

The  Jndgmoit  of  the  coart  below  is 
affirm^. 


HoLToN  V.  State. 
(Supreme  Court  of  Florida.   July  20, 1891.) 

iNTBRCOinUB  WITB  FbUALBS  VITHIN  PROHIBITED 
AOB— IXDIOTMBNT— OOHSTIXUTION1.L11 .  OF  LaW 
— EVIDBNCK. 

1.  Chapter  8760,  Laws  1887,  entltied  "An  act 
to  protect  females  of  immatuTe  age  ond  Judgment 
from  licentioaBness, "  held  not  to  be  obooxious  to 
that  provision  of  sectioa  16,  art.  3,  Const.  1885, 
that  provides:  ''Each  law  enacted  in  the  legisla- 
ture shall  embrace  bat  one  subject,  aod  matter 
properly  connected  therewith,  which  SDbJectshall 
be  briefly  expressed  In  the  title. " 

3.  A  liberal  rule  of  conatmotion  should  be 
applied  whan  the  constitutionality  of  leglalatlve 
enactmenta  are  (inestlooBd;  uid  every  reasonable 


doubt  should  be  resolved  in  favor  of  the  consti- 
tutionality of  the  act  assailed. 

8.  An  indictment  under  the  provisions  of 
chapter  8760,  Laws  1837,  Is  sufOcient  If  it  charjrea 
tbe  offense  in  thelanguaffe  of  the  statute,  ererr 
neoessary  ingredient  of  the  crime  being  included 
tn  tbe  words  of  the  statute. 

4.  It  is  onneoessary,  in  such  an  indiotznent, 
to  allege  that  the  act  cba^ed  was  with  or  wltii- 
out  consent,  or  with  or  without  foroe,  or  that  it 
was  knowingly  or  willfully  committed. 

3.  In  such  oases,  testimony  as  to  the  prior 
habits  or  charaotaroi  the  female  is  laadmisdble, 
as  it  la  Immaterial. 

i9uUabiu  bv  the  Court) 

Error  to  circuit  court,  Golnmbla  eoao- 
ty:  John  F.  White,  Judge. 

if.  B.  Blaekwelt,  fur  piolntlfl  in  error. 
WilliHm  B.  Lamar,  Atty.  Oen.,  for  the 

State. 

Tavlok,  J.  The  plaintiff  In  error  was 
Indicted  at  the  summer  term,  1890,  of  the 
circuit  court  for  Columbia  county.  In  the 
third  jadlclal  elrcolt,  under  the  provisions 
of  chanter  9760.  Laws  1887,^  as  folio wh: 
**The  grand  jurors  for  thestate  td  Horlda. 
duly  chosen.  Impaneled,  and  aworn  dili- 
gently to  inquire  and  true  prusentmeot 
miike,  in  and  tor  tbe  body  of  the  county 
of  Columbia,  and  third  Judicial  circuit  of 
said  state,  upon  their  oaths  present  that 
Frank  Holtou,  late  of  scUd  connty,  labor- 
er, on  the  first  day  of  August*  A.  D.  1880, 
ot  and  In  the  ronnty,  circuit,  and  state 
aforesaid,  with  force  and  arms,  unlawfully 
did  then  and  there  carnally  know  and 
have  carnal  inteK^ourse  with  one  Irene 
Alexander,  an  uomarried  female  under  tbe 
age  ot  seventeen  years ;  and  that  the  said 
Irene  Alexander  thereby  became  pregnane 
with  child,  and  was  delivered  of  a  child. 
So  tbe  Jnrora  aforeaald.  npun  theb*  oaths 
aforesaid,  do  aay  that  the  tiald  Frank 
Uoltou,  at  the  time  aforeaald,  and  In  the 
county,  state,  and  circnlt  aforesaid,  did 
commit  the  crime  of  having  caroaHuter- 
courae  with  an  unmarried  female  under 
tbe  age  ot  seventeen  yeara<ol  age,  against 
tbe  peace  and  dignity  of  the  state  of  Flor- 
ida, and  contrary  to  the  form  of  the  stat- 
ute In  such  cases  made  and  provided.  ** 

The  defendant  waa  tried  and  convicted 
atthe  Febrnary  term,  1891,  and  sentenced, 
as  the  statute  provides,  to  two  years'  Im- 
prisonmeotln  the  state's  prison.  From  this 
judgment  and  sen  tence  a  writ  of  error  1» 
taken  to  this  court. 

Before  the  trial  the  delMdant  by  bis 
ronnsel  moved  to  quash  the  indictment  ou 
the  following  grounds:  "(1)  Because  the 
indictment  only  recites  the  statute,  and 
does  not  contain  sufficient  allegation  uf 
the  ofiense  under  the  statute.  It  shoald 
allege  '  knowingly  and  willfully.'  (3)  Be< 
cause  the  Indictment  does  not  allege  suffi- 
ciently whether  the  carnal  knowledge  was 
with  the  conaent  of  the  female  mentioned, 
or  whether  by  force.  (3)  Becatise  said  in- 
dictment does  not  set  forth  an  offense  fall- 
ing within  the  statute.  (4)  Because  tbe 
facts  and  circumstances  ot  the  offenae 
charged arenotset  forth  In  the  indictment. 
(5)  Because  tbe  indictment  is  Indefinite, 
uncertain,  and  double.  (6)  Tbe  clause  of 
the  statute  under  wblch  tbe  defendant  (s 
indicted  Is  not  expreaaed  in  tbe  title  of  tbe 
act."  This  motion  waa  denied,  *xi  whleb 
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exception  waa  taken,  and  Its  denial  Is  the 
first  of  the  errors  assigned.  After  verdict, 
motion  in  arrest  of  judgment  was  made 
upon  the  toUowlnK  Rroands:  Be- 
cause the  clause  of  the  statute  npon  which 
the  iudlctuieDtlfl  based  Is unrunstltutlonal. 
(2)  Because  the  whole  statute  Is  ancuo- 
Btitutlonal.  (8t  Bectmse  the  Indtctment 
Is  only  a  recital  of  the  statute,  and  does 
not  contain  sofflctent  allegation  to  cbarji^ 
an  offense  nnder  the  statute.  (4)  Because 
the  Indictment  Is  double,  Indeftntte,  and 
uncertain."  This  motion  to  arrest  the 
Jndf^nient  was  alwo  denied,  to  which  ex- 
ception was  taken,  and  Its  denial  Is  the 
second  error  assigned.  As  the  motion  to 
qnash  the  Indictment  and  In  arrest  of 
Judffmeut  toTolve  substantially  the  same 
questions,  they  will  be  dlscassfd  together. 
The  flrsC  objection  to  the  Indictment  is 
that  it  is  courhed  only  In  the  langnaee  of 
the  statute,  and  that  It  does  not  contain 
sufficient  allec^atUin  of  the  offense  under 
the  statute;  and  It  Is  contended  that  It 
should  ntlege  the  act  to  hare  been  "buow- 
ln«ly  and  willfully"  done.  The  crime  here 
charfired  is  strictly  statutory,  and  every 
necesnary  InKredient  of  the  offense  Is  con- 
tained within  the  words  of  the  statute, 
that  Is  as  follows:  "That whOHoever  shall 
have  carnal  Intercourse  witli  any  unmar- 
ried female  who  Is  under  the  age  of  seven- 
teen years,  or  whosoever  shall  procni-e  fur 
prostitution,  or  cause  to  be  prostituted,, 
anysneh  female.8ball  beipilltyof  afetony, 
and  npon  couvlctlon  therefor  shall  be  pan- 
Ished  by  imprlHonment  In  the  state  peni- 
tentiary fur  two  years."  This  statute 
really  constructs  three  distinct  offenses^ 
jpYnff,  the  carnal  Intercourse  with  an  un- 
married female  under  17  years  of  age;  sec- 
ond, the  procurinfc  of  any  sneb  female  for 
the  purposes  of  prostitution;  and,  tbird, 
the  causlntr  of  any  such  female  to  be  pros- 
tltQted. — all  of  them  punishable  with  the 
same  penalty,  but  requiring  a  different 
state  of  facts  to  constitute  each  one.  The 
necessary  Ingredients  of  the  first  of  these 
offenses  are  the  carnal  intercourse  with  a 
female  who  shall  be  unmarried,  and  who 
ahall  be  nnder  the  a^  of  17  years.  Wheth- 
er sach  fntercourse  was  with  or  without 
her  consent  can  make  no  difference;  nei- 
ther does  It  matter  whether  the  female  be 
of  previous  purity  or  Impurity  of  life.  The 
object  of  tho  law  Is  to  deter  men,  by  the 
severe  penalty  Imposed,  from  voluntarily 
seekfnglntercoureewlth  unmarried  females 
wltblo  the  prohibited  age;  not  only  that 
the  pare  may  be  shteided  from  contamina- 
tion, but  that  tbe  fallen  shall  be  deprived 
of  the  opportunity  to  further  continue 
their  life  of  Bin.  We  think  tbe  Indictment 
sufficiently  charges  the  offense:  indeed,  we 
are  unable  to  see  how  anything  further 
conld  be  added  to  Its  allegations  that 
would  make  Its  dnKrlptlon  of  the  offense 
more  foil  or  complete.  It  charges  the  car- 
nal  fnterconrse  with  an  unmarried  female 
nnder  the  age  of  17  years.  If  these  several 
facts  are  proved,  the  crime  Is  made  imt. 
Tniy  V.  State,  21  Fla.  242;  Stevens  v.  State, 
18  Fla.  003;  Snowden  v.  State.  17  Fla.  386; 
Humphreys  v.  State,  Id.  381.  It  Is  further 
contended  that  this  indictment  should  al- 
lege whether  ttae  Intercourse  was  by  foree, 
or  with  tbe  female's  consent.  This  post- , 


tlon  to  untenable.  The  crime  here  charged 
may  be  committed  wllhont  force,  and 
with  the  female's  consent.  If  committed 
with  force  and  against  faer  consent,  It 
would  be  punishable  as  rape,  but  the  in- 
dictment In  such  case  would  have  to  cod- 
taln  apt  words  in  order  to  bring  the 
offense  within  tbe  statute  deflnltlon  of 
rape.  It  Is  not  pretended  here  that  there 
was  either  force  or  want  of  consent ;  but, 
aa  we  have  seen,  the  offense  Is  perpetrable 
In  the  absence  of  both  these  features; 
hence  there  was  no  necessity  to  allege 
either.  Another  contention  Is  that  the 
Indictment  should  have  alleged  the  oOetiHe 
to  have  been  "knowingly  and  willfiilly" 
done.  This  position  Is  also  untenable. 
It  is  unlawful  per  ae  to  carry  on  such  prac- 
tices with  any  female  not  the  lawful  wife 
of  the  malfeasor,  and  we  think  that  the 
offense  here,  so  far  as  intent  Is  Involved, 
comes  within  the  rule  that  a  man  shall  be 
held  responsible  for  all  the  consequences 
of  his  wrong-doing.  By  having  illicit  In- 
ten^ounse  with  any  female,  be  violates  the 
law.  Should  it  turn  out  that  the  partner 
In  his  crime  la  within  the  prohibited  age. 
he  will  not  be  allowed  to  excuse  himself 
by  asserting  Ignorance  as  to  her  age.  It 
isfnrthercontended  that  thestatute above 
quoted  Is  obnoxious  to  the  following  pro- 
vision of  section  16.  art.  8,  of  the  conHtitu- 
tlon  of  18S6:  "Each  la w  enacted  lu  the 
legislature  shall  embrace  but  one  subject, 
and  matter  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  In 
the  title. "  The  tl  tie  of  the  act  quoted  above 
Is  as  follows:  "An  act  to  protect  females 
of  Immature  age  and  Judgment  from  licen- 
tiousness."  We  cannot  see  wherein  this 
statute,  coupled  with  Its  title,  falls  to 
comply  strictly  with  this  constitutional 
requirement.  The  object  or  subject  of  tbe 
net  Is  single,  vis.,  to  shield  and  protect 
females  of  Immature  age  and  Judgment 
from  llcen  tlousncRS.  Every  provision  there- 
of, though  constructing  three  several 
offenses,  as  we  have  seen,  alms  at  and  Is 
calculated  to  effect  that  single  object,— the 
pratectlon  of  females  nnder  a  given  age 
from  lIcentioQsnesB;  which  term  ("llcen- 
Cionsness*')  Is  technically  defined  In  S  Ab- 
bott's Law  Dictionary  as  being  eqnlavlen  t 
to  "  lewdness. "  We  think  the  title  of  this 
act  Is  particularly  appropiiate  to  the  sub- 
ject or  object  of  the  act.  and  that  In  brief 
terms  It  Is  verj-  exprefiHlve  of  Huch  subject. 
But,  even  U  It  were  not  clearly  so,  and  pre- 
sented room  for  doubt  as  to  Its  compli- 
ance with  the  constitutional  requirement, 
under  the  established  rules  of  construction 
In  such  cases,  It  would  be  our  duty  to  re- 
solve such  doubt  in  favor  of  the  constitu- 
tionality of  the  act.  W^hlle  this  provlHloa 
ol  the  constitution  Is  mandatory,  and  of 
as  much  binding  force  upon  the  legislature 
and  npon  the  courts  as  any  other  provis- 
ion in  that  Instrument,  and  while  it  Is  the 
duty  of  the  courts  to  declare  legislative 
enactments  void,  when  questioned,  that 
are  clearly  non-compliant  with  its  i-equlre- 
ments,  still  the  courts.  In  construing  the 
acts  of  tlie  l^lslHtlve  branch  of  the  gov- 
ernment, should  always  apply  a  liberal 
rale,  and  refuse  to  declare  Its  action  void, 
ncept  in  clear  cases  that  are  free  from  ev- 
ery reasonable  donbt.  In  Alle^eny  Conn- 
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ty  -Horae'B  Case,  77  Pa.  St.  77,  It  1b  held 
"that  it  will  not  do  to  Impnle  the  lefclsla- 
tlon  of  the  state  apon  the  Bharp  poiDta  of 
crltlciam,  but  we  must  give  each  tltlu.  ae 
It  cornea  before  DBiareuBonaUe  Interpreta- 
tion. If  the  title  fairly  f^vea  nofica  ol  the 
Bubject  uf  tbe  act. bo  aa  reaaonably  to  lend 
to  an  inqatzy  Into  the  body  of  tlie  bill.  It  la 
all  that  la  neceaaary.  It  need  not  be  an 
Index  to  the  contente."  In  Olty  of  Roch- 
ester V.  BriKfCB.  60  N.  Y.  658,  It  la  held  that 
"It  Isnotreiiuialtethat  the  moat  expressive 
title  should  be  adopted,  nor  should  courts 
criticise  ton  rigidly  the  detalla  of  a  bill  to 
flud  extraneoDa  matter.  Every  presump- 
tion la  In  favor  of  the  validity  of  leKlslatli-e 
acta,  aiid  they  are  to  tie  upheld,  unlesa 
there  la  a  eubstantlal  departure  fmni  the 
orKanlc  law."  In  State  v.  Board,  26  Ind. 
622,  It  ia  held  that,  "  where  a  matter  is  so 
cionely  connected  with  the  subject  of  the 
act  as  to  create  a  doubt  whether  It  be  not 
Im-luded  within  tbe  subject,  we  will  not 
aertooaly  condder  the  qauatlnn  whether 
tbe  lefflalatlve  action  upon  it  violates  the 
conatltotlonal  prohibition.'*  In  Urover  v. 
TrasteeB.45N.  J.  Law,  S99.  It  is  held  "that 
tbe  court  must  see  that  the  langna^e  need 
in  the  title, onafairconatruetlon, indicates 
the  purpoee  nf  tbe  leglalature  to  legis- 
late oq  the  aub}ect  contained  in  the  body 
of  Che  act.  so  that,  makins  every  reaaona- 
ble  intendment  In  favor  uf  the  leRlalative 
action.  It  may  reasonably  he  said  that  tbe 
object  of  the  law  Is  expresaed  In  Its  title." 
In  Be  Department  Public  Farka.  86  N.  T. 
437.  it  1b  held  that  "the  conBtttutlonal 
prnvialon referred  to  does  not  require  that 
tbe  title  should  be  exact  and  preciae  Id  all 
respects,  and  it  la  a  aufflcient  eompliance 
with  its  terms  If  this  la  done  fairly  and  in 
SQCh  manner  aa  to  convey  to  tbe  mind  an 
indication  ol  tbe  subject  to  which  it  re- 
lates." In  Association  v,  RoblnBOD,69  Ala. 
413,  it  is  held  that  '*tbe  duty  of  the  general 
asKembly  la  met  when  the  title  draws  at- 
tention directly  to  the  subject.  *•  In  City 
of  St.  Louia  V.  Green,  7  Mo.  App.  468,  It  la 
held  that  "the  conatltational  provision 
that  no  bill  shall  contain  more  than  one 
subject,  which  ahal)  be  clearly  expreaaed 
In  ItH  title.  Is  not  violated  where  tbe  gen- 
eral title  la  not  used  as  a  cloak  for  legislat- 
ing upon  different  matters,  or  where  in* 
congruoua  matters  are  not  Joined."  In 
State  T.  County  Judge,  2  Iowa,  280,  the 
court  aay :  "  In  determining  wbeth«>r  a  law 
is  constitutional,  under  that  provlalon  of 
tite  constitution  which  declarea  that  every 
law  sbuil  embrace  but  one  subject,  which 
ahull  be  expressed  In  the  title,  the  unity 
of  objpct  Is  to  be  looked  for  in  the  ultimate 
end  denlgned  to  be  attained,  and  not  In 
the  details  leading  to  that  end."  In  Mu- 
nicipality V.  Micbond.  6  La.  Ann.  605,  It  la 
held  "that  the  title  of  a  taw  should  not  be 
Interpreted  In  a  strict  or  technical  sense; 
and  that  It  was  sufficient  that  the  object 
of  tbe  law  be  stated  in  Its  title,  according 
to  the  underatandtng  of  reaaonable  men. " 
Id  Johnson  v.  Higglns,  3  Mete.  (Ky.)  566, 
It  la  held  that  "  the  rule  Is  that  tbe  section 
should  recelvea  reasonable,  and  not  a  tech- 
nical, construction;  and  that  no  provlalon 
of  the  statute  relating  directly  or  Indirect- 
ly to  the  subject  expressed  In  the  title, 
having  a  natural  connection  therewith, 


and  not  foreign  to  tbo  same,  ehould  b« 
deemed  within  the  constitutional  Inhibi- 
tion." In  Glllitt  V.  McCarthy.  34  Minn. 
818.  25  N.  W.  Rep.  637,  It  la  held  that  "tbe 
iuBertlon  in  a  law  of  mattera  which  may 
not  be  verbally  indicated  by  Its  title.  If 
aoffgeated  by  lt.orconnected  with  or  pnjp- 
er  to  tbe  more  full  accompllahment  of  thA 
object  aoindlcttfced,  la  held  to  tie  in  accord- 
ance with  Ita  spirit."  State  v.  Palmes. 
23Fia.  6:!0.i  Applying  theae  prlnciplea  of 
construction  to  this  case,  we  cmi  aee  no 
salient  point  sncceesfullyto  aasail  theeon- 
stltutionatlty  of  this  act.  At  tbe  trial  the 
defendant  ottered  to  prove  by  several  wit* 
nessea  that  the  female  with  whom  tbe 
Illicit  Intercuurae  was  had  waa  of  previoaa 
lewd  character,  and  had  been  gnllty  ut 
such  intercourae  with  others,  which  evi- 
dence, upon  objection,  was  ruled  out  by 
the  court,  and  tbia  ruling  la  assigned  as 
error.  Tbe  Inhibition  of  thia  statute  Is 
aimed  entirely  at  the  masculine  gender, 
and  prohibits  blm,  onder  severe  penalty, 
from  holding  soch  intercourae  with  any 
nnmarrled  female  under  the  age  of  17 
years,— tbe  legislature  having  aeen  proper 
to  fix  that  age  aa  the  time,  according  to 
tbe  title  of  the  act,  when  females  should 
be  considered  of  mature  age  and  Judg- 
ment: under  that  age,  to  be  regarded  aa 
of  Immature  age  and  discretion.  The 
spirit  and  meaning  of  the  act  la  to  protect 
.such  Immatnre  females  by  deterring  men 
from  either  starting  them  off  on  tbe  path- 
way of  prostitution,  or  by  continuing 
them  on  such  devious  way.  So  that  when 
such  illicit  Intercourse,  and  the  fact  that 
the  female  ia  nnmarrled  and  under  the  age 
at  17yearB.areestabll8bed,thecrimelB  made 
out,  and  It  makea  no  dlltereuce.  as  before 
stated,  whether  she  be  preriously  pare  or 
Impure.  The  evidence  In  question  waB 
properly  ruled  out. 

Tbe  Judgment  and  aentence  of  the  court 
below  mast  be  affirmed,  and  it  1b  bo  or- 
dered. 


Ex  parte  Wabrib  at  at. 
(SupretM  Court  qf  Florida.  June  SB,  189L) 

Habsab  Corpus— QoasnoHs  DarsiuiiinD— Spxbdt 

Tbial— ExoasaiTB  Baii.. 

1.  Defects  or  irregularities  in  the  selection 
ot  the  list  of  registered  voters  from  wblidt  grand 
jurors  are  drawn,  or  In  drawing  grand  lurieB, 
cannot  be  Inqoired  into  through  aimt  of  habea* 
corpus  by  the  party  Indioted. 

2.  Where  It  appears  simply  tbat  two  are  in- 
dicted jointly  in  the  oircoit  court  in  October, 
and,  one  not  being  in  castody,  the  other  is  tried 
immediately^  and  convicted,  and  obtains  a  writ 
of  error,  and  in  tbe  following  month  the  Judg- 
ment ia  reversed,  and  at  the  snooeeding  term  of 
the  drcult  coart,  in  April,  the  one  not  in  cnatody 
at  the  former  term  having  been  arrested  in  the 
meanwhile,  the  canse  is  continued  on  motion  of 
the  state,  as  to  both,  they  demanding  an  immedi- 
ate trial,  no  denial  of  the  "right  to  a  speedy  and 
pabiio  trial"  is  diown. 

8.  Whether  tbe  amonnt  of  tbe  ball  required 
of  persons  is  excessive  will  not  be  inquired  into 
on  ndbecu  corptta.  where  no  complaint  of  it  is 
made  in  the  petition,  and  no  tMtimniy  la  ad- 
duced. 

{Syllabua  by  Ote  Court) 

Application  for  writ  of  habeas  corpuM. 


18  Boath.  Rep.  171. 
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Ala.)  NELMS  v. 

Nat,  B.  Walker,  for  petltlonera.  WUI- 
iaaa  B,  Lamtw^  Atty.Gen.,  (or  tbe  State. 

Bahet,  C.  J.  Tbe  petitioners  are  held 
nnder  an  Indictment  foand  In  tbe  circnit 
court  nl  Wakulla  county,  and  ebown  by 
the  record  to  have  been  presented  la  open 
court,  charftlng  tbem  wltb  an  aseaalt 
with  Intent  to  murder  in  tbat  county. 
Tbere  i»  no  doubt  or  qtiestlon  of  that 
court's  Jurledlctlon  of  tbe  otfenHe. 

Defects  or  Irregularities  In  the  selection 
of  the  list  of  re^stered  voters  from  which 
grand  Jnrors  aredra wn.  or  In  tbe  drawing 
of  the  same,  must  betaken  advantage  of 
In  the  trial  court  by  the  proper  procedure. 
PotHdamer  v.  State,  17  Fla.  896;  Gallaher 
V.  State.  Id.  87U:  Burroaghs  v.  State,  Id. 
643;  liladden  v  State,  IS  Fla.  623;  Savage 
V.  State,  18  Fla.  909.  Such  Irregularities 
cannot  be  qnestiODPd  by  a  habeua  corpus 
proceeding.  Ex  parte  Prince,  (Jan.  Term, 
1W«.)  27iria. — ,  9  South.  Rep.  659;  Ex 
parte  Bo  wen,  25  I'la.  214.6  South.  Rep.  65. 

One  uf  the  petitioners.  Wurrls,  was  tried 
and  convicted  In  October  lant  at  the  term 
at  which  they  were  Indicted,  and  tbe  Judg- 
ment was  reversed  by  this  court,  upon  a 
writ  of  error,  early  in  the  month  ol  March 
of  this  year.  8  Sooth.  Rep.  748.  Johnson 
was  not  In  custody  at  the  time  of  tbe 
trial  ill  the  cinrnlt  court.  At  the  spring 
term.  In  April  of  tbe  prreent  year,  John- 
son, who  had  been  arrested  In  the  Interim, 
and  Warrls  being  In  court  on  the  second 
day  of  the  term,  tbe  state  attorney  made 
a  motion  for  a  continuance;  whereupon 
tbe  prisoners,  by  their  eoansel,  demanded 
an  Immediate  trial,  which  the  conrt  d^ 
nled,  and  at  the  same  time  continued  the 
cause  till  the  next  term.  Petitioners  ask 
to  be  discharged,  on  the  ground  that  tfapy 
have  been  denied  the  "right  to  a  speedy 
and  public  trial.  •  •  •"  guarantied  by 
the  eleventh  section  of  our  bill  of  rights. 
Assaming,  for  the  purposes  of  this  case 
alone,  that  bkbeaa  corpm  may  be  the 
remedy  for  relief  for  a  denial  of  tbe  right 
secured  by  this  provision  of  the  constitu- 
tion, still  It  cannot  be  presumed  that  the 
continuance  was  granted  without  g<iod 
cause.  Tbere  Is  nothing  before  us  to  Ira- 
peach  tbe  contrary  presumption,  wblch 
olitalnn  In  this  case  as  ordinarily:  and 
one  continuance  cannot  be  held,  under 
such  circumstances,  to  be  a  denial  ol  a 
speedy  trial. 

There  Is  no  complaint  In  tbe  petition 
that  tbe  amount  of  ball  fixed  by  the  cir- 
cuit Judge  Is  exuesHlve,  nor  is  any  testi- 
mony before  ns  to  raable  us  to  pass  upon 
this  point. 

The  prisoners  should  be  remanded,  and 
It  will  be  so  ordered. 


Kblus  MoQraw. 
(Supreme  Court  cf  Alabama.  Jane  90, 1801.) 

pABTKXBBHir  — WSAf  COITSTITDTES  — AfFBU.  OK 
DllCUBBBH. 

1.  Under  Code  Ala.  {  8613,  providing  for  an 
sppeaL  If  taken  within  80  days,  from  a  decree 
on  &  demurrer  to  a  bill  in  equity,  and  also  pro- 
riding  that  nothing  therein  snail  prevent  ao  as- 
liniment  of  errors  on  suoh  decrees  in  appeals 
taJnw  after  the  determination  of  the  oause,  if 
appeals  are  not  taken  under  soch  aeotion,  on  an 
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appeai  from  a  decree  dismissing  a  bill  for  want, 
of  proaeoution,  the  merits  of  a  demurrer,  which 
bad  preriously  been  soatalned,  may  be  consid- 
ered, tbe  decree  BOBtaining  the  same  having  bees 
assigned  as  error. 

2.  Defendant  agreed  to  ereot  and  operate  a 
saw  mill  at  his  own  expense,  aod  complainant  to 
deliver  at  the  mill  saw-logs  off  bis  own  lands, 
or  the  lands  of  others,  free  of  oost  to  defead- 
ant,  except  payment  for  cutting  tbe  stoclcs.  EaciL 
party  was  to  pay  one-half  tbe  expense  of  haul- 
ing tbe  lumber  from  the  mills  to  the  cars,  and 
loading  them,  one-half  the  freight  charges  and' 
other  expensea  attending  the  sale  of  tbe  mmber, 
and,  sut^ect  to  theae  obarges,  the  proceeds  were- 
to  be  eaually  divided,  ifelcf,  that  tbU  did  not 
ooQstituie  toe  parties  partners  Mer  se. 

Appeal  from  chancery  court,  Lee  comi- 
ty;  B.  K.  McSpaddbn,  Chancellor. 

This  was  a  bill  filed  by  S.  T.  Nelma 
against  C.  T.  McGraw,  praying  for  tbedls- 
solution  of  an  allied  partnership,  and 
tbe  settlement  of  tbe  partnership  ac- 
counts. The  defendant  demurred  on  the 
grounds  that  tbe  agreement,  as  averredi 
Id  tbe  bill,  does  not  conatltote  a  partner- 
ship, as  It  shows  no  community  of  rights; 
second,  because  said  agreement,  as  there- 
in set  forth,  shows  tbat  complainant  ha» 
an  adequate  remedy  nt  law;  and,  third, 
becauRe  there  Is  no  equity  In  the  bill.  Th» 
first  and  second  grounds  of  tbis  demurrer 
were  sustained,  and  the  third  was  uver- 
mled.  Plaintiff  appeals.  Affirmed. 

J.  M.  Cblltonana  R.  K. Cottier^  fur  appel- 
lant. fiaiTfsoo  dt  hUfoa,  for  appellee. 

Olopton,  J.  On  July  23,  1890,  being  a 
day  of  tbe  regular  term  of  the  court,  tb» 
chancellor  sustained  the  first  and  second 
grounds  of  demurrer  to  the  blU.  Com- 
plainant not  having  offered  or  asked 
leave  to  amend,  tbe  chancellor  at  the  Jtio- 
uary  term,  1891,  dismissed  the  hill  tor 
want  of  prosecDtiun.  From  tbls  decree- 
the  appeal  Is  taken,  and  appellant  assigns 
fur  error  tbe  decreu  sustaining  the  demur- 
rer. Appellee  insists  tbat  these  atiHign- 
ments  of  error  should  be  disregarded,  on 
the  ground  that  no  appeal  was  taken 
from  tbe  decree  eustaihing  the  demurrer 
within  the  time  prescribed.  Prior  to  tbe 
enactment  of  any  statute  authorizing  lt» 
an  appeal  did  not  lie  from  an  Interlocuto- 
ry decree  overruling  or  su^talnlug  a  de- 
murrer while  the  suit  was  atUl  pending. 
Tbe  party  was  compelled  to  await  the 
rendition  of  a  final  decree  before  he  could 
bring  the  rulings  on  the  demurrer  for  re> 
vision.  Uightower  v.  Kennedy.  11  Ala. 
562.  After  a  final  decree  waa  rendered  dis- 
missing tbe  bill,  because  of  failure  to 
amend,  whether  resulting  from  Inability 
or  other  canae,  an  appeal  could  be  taken 
from  such  final  decree,  and  on  such  ap- 
peal It  was  permissible  to  assign  errors 
on  the  decree  sustaining  the  demurrer. 
Theconseguencewasoftenttmes  unnecessa- 
ry delay  and  protraction  of  litigation,  ffitb 
incidental  accumulation  of  coHte,  when  a 
proper  judgment  on  the  demurrer  would 
terminate  the  suit.  To  remedy  this  evil, 
the  statute  of  March  20, 1K76,  comprising 
section  8612  of  the  Code,  was  enacted.  It 
affords  the  right  of  appeal  from  a  decree 
overruling  or  sustaining  a  demurrer  to  a 
bill  In  equity,  If  tbe  appeal  Is  taken  within 
SO  days  after  the  rendition  of  tbe  decree. 
The  Btatata  also  proTldea :  **  But  nothing 
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In  this  section  fliiall  be  ao  conatrned  as 
to  prevent  hii  aeel^inent  of  errora  on 
B&cb  decrees,  la  iippeals  taken  alter  Che  de- 
terniinutloi]  of  the  caase,  if  appeals  are 
not  taken  under  thlH  aection."  Under  the 
atatnte.  tbe  party  may  elect  to  take  an 
appeal  from  tbe  Interlocutor;  decree,  or 
wait  until  the  final  determination  of  tbe 
caune.  II  he  elects  the  latter,  the  statute 
expressly  reserves  tbe  rixbt  to  assign  er- 
rors on  the  Interlocntory  decree.  Tbe  mer- 
its of  the  deinnrrer  are  properly  before  ub 
lor  conidderatlon. 

Appellant,  who  filed  tbe  bill,  seeks  there- 
by the  dlssulutioD  of  an  alleged  partner- 
sbtp  between  blm  and  defendant,  and  a 
settlement  of  tbe  partnership  accounts. 
The  aicreement  which,  It  Is  claimed,  con- 
stituted a  partnersbli).  is  alleKed  In  the  bill 
aubstantlally  as  follows:  Thatdefendant 
was  to  erent  and  operate  a  eaw-mlU  at 
his  own  expense,  and  complainant  to  de- 
liver at  the  mill  saw-luesolfhlsown lands, 
or  the  lands  of  others,  free  of  cost  tu  de- 
fendant, except  payment  for  cutting  the 
stocks.  Each  party  was  to  pay  une-balt 
tbe  expense  of  taanllDg  the  lumber  from 
tbe  mill  to  the  cars,  and  loading  them, 
one-liaK  of  the  freight  charges  and  other 
expenses  attending  the  sale  of  tbe  lumher, 
and.  subject  to  thesecbarges,  the  proceeds 
tu  be  equallydlvided.  The  well-recognised 
distinction  between  the  cases  where  the 
rights  of  third  persons,  who  hare  dealt 
with  parties  associated  In  business,  are 
Involred,  and  where  the  controversy  Is 
between  the  parties  themselTes,  sbonld  be 
observed.  The  determination  whether 
a  contract,  such  as  we  are  now  consider- 
ing, coiiatitntes  a  partnership  inter  sese, 
or  a  mode  of  compensation  for  property 
or  mtiterials  fnmisbed  by  one  party,  or 
a  tenancy  In  common  of  the  product  of 
tbe  common  ent«>rprlBe,  It  often  a  question 
of  difficulty.  Tbe  main  question  for  con- 
sideration 1b  tbe  Intention  of  the  parties, 
leRally  ascertained:  for  a  partnership, 
as  between  tbe  parties,  cannot  exist  unless 
such  be  tlieir  intention.  The  usual  tests 
are,  community  of  risks;  mutual,  though 
not  equal,  participation  in  the  profits  and 
losses.  But  participation  in  the  profits 
alone  is  not  necessarily  decisive  proof 
of  a  partnership.  There  are  exreptlons 
to  the  general  rule.  A  person  may  be  In- 
tereHttu  In,  or  receive  a  part  of,  theproflts 
of  a  business  without  necoiulng  a  partner. 
The  contract  set  out  In  the  bill  Is  oncer- 
tain  and  indefinite  as  to  tlie  quantity  of 
lugs  to  be  furnished,  and  the  length  ot 
time  and  the  relation  of  the  parties  Is  not 
expressed  with  precision.  On  the  one 
hand,  defendant  was  to  erect  and  operate 
a  saw-mill  at  his  own  expense;  on  the 
uther,  complainant  was  to  deliver  at  the 
mill  saw-logs  free  of  cost  to  defendant, 
exceiit  paying  for  cutting  the  stcicks. 
The  Lomnion  undertaking  or  enterprise 
was  the  production  of  lumber.  In  effectn- 
atlng  which  there  was  no  community  of 
profit  and  1<*sb;  neither  party  was  bound 
to  contribute  to  the  expenses  or  losses 
of  the  other.  The  parties  stipulated  with 
each  other  for  the  i>erformance  of  certain 
acts  by  each,  without  expense  or  cost  to 
tbe  otlier.  Tbe  fair  and  reasonable  con- 
struction is  that  the  intention  and  under- 


standing was  that  complainant  aboald  be 
compenaated  for  lamiafalng  and  detlvering 
tbe  saw-logs  In  the  form  of  an  equal  Bbare 
of  the  proceeds  of  the  lumber.  This  does 
not  constitute  tbem  partners.  Tbe  gen- 
eral  rule  is  that  sharing  In  tbe  profits  as 
a  mode  of  compensation  forservlces,  or  for 
property  furnished,  does  not  constitnte  a 
partnership  t>etween  tbe  contracting  par* 
ties.  Moore  v.  Smith,  19  Aln.  774;  Fail  v. 
McRee,  Sfl  Ala.  61;  Perrine  HanklnBon, 
11  N.  J.  Law.  181.  Neither  is  the  provls. 
Ion  that  the  proceeds  of  the  lumber  are  to 
be  divided,  after  pa.ving  the  expenses  of 
hauling  and  loading  tbe  cars,  tbe  frplght 
charges,  and  the  other  expenses  of  selling, 
sufficient  of  itself  to  constitute  them  part- 
ners. Hltchings  V.  Ellis.  12  Gray,  44f).isan 
analogous  case.  In  that  case  two  parties 
agreed  that  one  shonid,  tor  three  years, 
fumisb  lumber  of  a  certain  kind  andqaan- 
tity  at  a  given  place,  and  theother  shonM 
mannfacture  it  into  doors  and  blinds.  t>e 
allowed  a  certain  price  for  each  door, 
manage  the  business  of  selling  them,  and 
divide  the  profits,  after  payment  of  tbe 
freight  and  otlier  expennes.  It  was  held 
that  this  did  not  make  tbe  parties  part- 
ners later  aese.  On  the  forgoing  princi- 
ples, settled  In  this  state  in  Moore  v. 
Smith,  supra;  Robinson  v.  Bullock.  58 
Ala.  618;  Mayrant  v.  Mnreton.  67  Ala.  45.1, 
and  Tayloe  v.  Bush,  75  Ala.  432,— we  hold 
that  tbe  agreement  does  not  constitnte  a 
partnership  between  the  parties.  Conced* 
Ing  that  a  ronrt  of  equity  has  jnriadlctlon 
to  C4)mpel  an  account  between  tenante  In 
common,  where  (me  has  received  more 
than  his  share  of  the  profits,  the  exercise 
of  the  Jurisdiction  is  dependent  on  unad- 
justed, compllcuted  matters  ot  account, or 
the  necessity  of  a  discovery.  The  bill 
shows  neither.  If  the  relation  between 
the  parties  in  respect  to  the  lumber  be 
that  of  a  tenincy  in  common,  on  the  facts 
alleged,  complainant'!  remedy  at  lawlB 
adequate.  A  fil  rraed , 


Ankiston  Pipk-Wobks  v.  Dickbt. 
(9upF0m«  Court  of  Alabama.  June  24,  isei.) 

UaSTSB  and  SeRVAST — PSRSOSAl.  IlTJUBlBt — VeO- 
LIOBNCB  or  i<'BLtX)W-HERTAHT  —  CoXTRtBCTOKT 

Nboliqbnob — Dbtbctivb  Mackinebt. 

1.  A  steam-crane  operated  by  a  fellow-sor- 
ant  of  plaintiff  was  carrying  a  heavy  iroo  bar, 
which  was  aocideotally  brought  io  oolliaioa  with 
aootber  bar,  thruwing  It  against  plaintiff.  The 
steam  czane  had  "the  right  of  way"  over  the 
haad-orane  wbich  plaintiff  was  working,  and  it 
was  the  duty  of  those  working  the  latter  to  be 
on  the  lookoat  for  aod  keep  oat  ot  tbeway  of  the 
steam -crane.  Plaintiff  testified  that  he  "knew 
the  crane  was  liable  to  come  at  any  time,  and 
pretty  fast. "  Plaintiff  bad  been  advised  not  to 
work  at  the  place  where  he  was  Injured,  but  to 
wait  about  lOmioates,  vihen  the  steam -crane 
would  have  finished  its  work.  He  was  warned 
of  its  approach  In  time  to  get  out  of  the  way. 
bat  made  no  effort  to  escape,  as  othera,  similarly 
exposed,  did  in  safety.  jScfd,  ho  was  guilty  of 
oontribQtory  negligence,  and  conld  not  reeovw. 

2.  Where  the  employe  operating  the  steam- 
crane  knew  tbat  plaintiff  and  others  knew  it ' 
beinff  used,  and  were  expecting  it  tobeswi..^ 
back  at  any  time,  and  were  required  to  be  on 
the  lookuut  for  it,  and  had  always  previously 
got  out  of  its  way,  and  when  be  saw  plaiotttl's 
danger  he  called  to  him  and  used  every  effcwt  ta 
stop  the  crane,  it  csdmC  be  said  that  pls  aa^- 


Digitized  by  Google 


ANMISTON  PIPE-WORKS  o.  DICKEY. 


721 


genoe  was  ao  willful  or  wanton  m  to  avoid  the 
effect  of  plaintiff's  oontribatory  nef^Hgeoce. 

8.  VrBere  an  alleged  defect  in  the  maohinery 
did  not  arise  from  and  was  not  permitted  to  ood~ 
tlBoe  throngh  tba  HgUgeQoe  of  tbe  muster  or 
his  emplojres,  there  can  be  no  recovery  for  In- 
juries to  an  employe  caused  by  the  alleged  defect 

Appeal  from  city  court  ol  AnniBton;  B. 
F.  Cabsady,  Judf^e. 

Action  by  W.  H.  Dirk^y  agalnat  the  An- 
ntetnn  Pipe-Works  fur  perBoual  Injnriea 
on  account:  of  the  n^llKence  of  defendant 
or  ItK  empioyea.  Trial  to  the  eonrt. 
Jtidf^ment  for  plaintiff,  and  defendant  ap* 
peale.  Kevereed. 

The  action  was  founOeil  on  eabdivlBlona 
1  end  2  of  section  2590  of  Uie  Code, 
proTtdlnff,  anioDfc  other  thltiga,  that 
the  employer  is  liable  for  damages  re- 
ceived b}  an  employe  In  hla  eervlce,  tbe 
luune  as  If  the  employe  were  a  stran- 
Ber,  (1)  when  the  Injury  Is  caused  by  rea- 
son ol  any  defect  In  the  condition  of  the 
ways,  works,  machinery,  or  plant  con* 
■ected  with  or  need  in  the  boslnesa  of  the 
employer;  (2)  when  the  Injury  ie  canaed 
1^  reason  of  the  negligence  nf  any  person 
In  the  service  of  toe  employer,  who  has 
any  aoperintendence  intrastfld  to  him. 
while  In  the  exerclae  of  aacb  mperlntend- 
ence. 

Kaoz  A  Bowte,  for  appelant.  A.  P. 
A/r^ranfl  Ben}.  Mlcow,  lor  appellee. 

UcCt.rllan,  J.  This  cause  was  tried  be- 
low without  a  Jury,  and  the  preamt  ap> 
peal  prestvita  for  review  tbe  eoncliiRlon  of 
tbe  court  on  the  evidence. 

1.  The  complaint  contains  three  cuunta. 
The  first  count  alleges  n^llgence  of  Che 
defendant  in  respect  of  a  defect  In  certain 
inavblnery.— a  stu  m-crane.-^ln  conse- 
quence of  which  the  injury  complained  of 
was  Inflicted.  A  very  considerable  pre- 
ponderance of  tbe  evidence  aatlsfles  na  of 
tbe  non-existence  of  thie  allnced  defect,  ur 
that,  if  It  existed  at  all,  it  had  not  arisen 
from, or  been  allowed  to  continue  unreme- 
died la  consequence  of,  tfaA  negligence  of 
tbe  d^ndant.  or  any  employe.  Plaintiff 
can  take  nothing  onder  that  count,  and  it 
may  as  well  be  eliminated  from  further 
consideration.  Railroad  Co.  T.  Darla, 
(Ala.)  S  South.  Rep.  552. 

2.  The  second  and  third  counts  rely  up- 
on the  alleged  negligence  of  one  Calaliaa, 
who  was  Intrusted  by  the  defendant  with 
tbe  control  of  tbe  atenm-crane,  in  so  op- 
erating It  as  to  bring  a  heavy  iron  bar. 
which  waa  being  moved  by  It,  in  collision 
with  another  aloiilar  bar,  near  which 
plalQtin  waa  standing  or  working,  with 
anch  force  aa  to  burl  this  latter  bar 
against  the  person  of  tbe  plaintiff,  and 
crash  bis  leg.  There  le  no  averment  In  the 
complaint  that  Calahan  waa  a  careless  or 
reckless  man,  but  only  that  he  operated 
the  crane  on  tbe  occasion  In  question  In  a 
careleca  and  negllgnnt  manner;  nor  Is  any 
claim  made  against  the  defendant  on  ac- 
count of  a  want  of  i-are  on  its  part  In  the 
employment  and  reteation  of  Calahan; 
and,  of  rourae,  the  Judgment  below  caunot 
be  reated  on  that  ground.  All  that  is 
■aid  In  argument  of  conneel,  therefore,  w 
to  defendant's  liability  because  of  having 
employed  an  unfit  person  to  operate  the 
crane,  la  outalde  of  the  record. 

v.9so.no.l9— 46 


3.  Tbe  pleas  are  "not  guilty  "  and  plain- 
tiff's contributory  negllicence.  CnncedinK 
that  Calahan  was  guilty  of  negligence,  but 
for  which  the  Injury  would  not  have  been 
snstalned,  we  are  of  opinion  from  the  evi- 
dence before  na  that  plalutdtf  was  blmsslt 
so  negligent  as  to  defeat  a  recovery  by 
blm,  unless  the  conduct  of  Calahan  waa 
reckless  or  wanton.  Implying  a  wllllngnesa 
to  Infilet  Injuryiiponthe  plaintiff.  Taking 
Into  consideration  the  uses  of  the  steam- 
crane  ran  byCulshan  and  ol  the  baud- 
crane  run  by  plaintiff;  the  necessity.  In 
the  nature  ol  the  work  to  be  performed  by 
each,  that  the  operation  of  tbe  latter 
should  be  such  aa  not  to  Interfere  with  or 
impe<le  the  former;  tbe  length  of  time 
platntilf  bad  been  In  the  particular  serr. 
Ice;  the  evidence  of  other  witnesses  that 
the  steam-crane  had  the  "right  of  way " 
over  the  hand-cranes,  and  that  It  was  the 
duty  of  those  running  the  hand-cranea  to 
be  on  the  lookout  fur  and  keep  out  of  the 
way  of  the  ateam-crane;  plaintiff's  own 
tCHtlmony,  having  reference  to  tbe  time 
and  place  of  tbe  accident,  that  "he  knew 
the  crane  was  liable  to  come  at  any  time, 
and  pretty  feat,  too,"  etc.,— we  cannot 
avoid  tbe  conclualon  that  it  was  plain- 
tiff's doty  to  be  alert  to  apprehend  the 
coming  of  the  crane,  and  diligent  to  keep 
or  get  out  ol  Ita  way.  Add  to  this  the 
lacts  which  we  find  from  a  preponderance 
of  tbe  evidence  here, — such  preponderance 
aa  results  from  the  weighing  ol  the  testi- 
mony ol  two  witneeses,  without  interest, 
as  far  as  we  know.aKatnstthatof  one  wit- 
ness, the  plaintiff  himself,  that  plaintiff  waa 
advised  not  to  attempt  to  work  at  that 
point  until  the  operation  of  the  steam- 
crane  there  had  ceased,  whtc^  would  have 
been  In  about  lU  minutes,  and  that  tie  waa 
warned  of  tbe  approach  of  tbe  crane  at 
the  time  of  the  collision  In  time  to  have 
safely  gotten  out  of  the  way,  and  was  di- 
rected to  do  so,  bnt  made  no  effort  to  es- 
cape, tbottgn  others,  similarly  exposed, 
did  ao  without  difficulty,  etc.,— and  we  feel 
assured  of  a  safe  footing  in  reaching  the 
conclusion  that  tbe  plaintiff  himself  waa 
gnllty  of  negligence  proximately  contrib- 
uting to  the  result  of  which  he  now  com- 
plains. Railway  Co.  T.  Bradford,  80  Ala. 
574,  6  Soutb.  Rep.  90. 

4.  To  a  recovery,  notwithstanding  such 
negliirence  on  the  part  of  the  plaintiff,  It 
was  "essMitlal  to  be  shown  that  Calahan, 
with  respect  to  running  his  crane  against 
that  operated  by  plaintiff,  acted  recklessly 
or  wantonly,  In  such  sort  as  that  the  law 
Imputes  to  him  a  wllUngnees  to  Inflict  the 
injury,  or  ao  Intention  to  do  eo.  We  have 
had  occasion  at  tliis  term  to  consider  with 
much  care  the  elements  necessary  In  the 
constitution  ol  that  reck leaaneaM  or  wan- 
tonness which  will  neutralise  and  over- 
come the  defense  of  contributory  negli- 
gence. Our  conclusion  was  that  knowl- 
edge  of  the  probable  consequencefi  of  the 
wrongful  act  was  essential  to  the  Imputa- 
tion of  willfulness  In  respect  to  It;  that 
there  must  t>e  a  consciousness  on  the  part 
of  the  person  charged  with  misconduct 
resnlting  In  injury  that  his  conduct  will 
neceaaarily  or  probably  produce  the  harm- 
ful reault  complained  of  before  the  la  w  will 
impale  to  biiu  a  wlUlngiMM  to  Inflict  the 
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Injary.  Railway  Co.  v.  Lee,  (Ala.)  9  South. 
Rep.  230;  Railroad  Co.  v.  Vance,  1(3.574; 
Railroad  Co.  v.  Hill.  (Ala.)  8  Soutb.  Rep. 
90.  We  dnd  nothluffin  tbe  evidence  ad- 
dnced  in  this  case  to  justify  the  cnnclu- 
sioD  that  CaJnban  was  conBClnua  that  the 
Injury  auatained  by  the  plaintiff,  or  any 
Injury  to  the  plaintiff,  would  probably  r» 
suit,  or  that  he  had  any  cause  to  believe 
or  anticipat^e  that  such  Injury  would 
suit,  Iroiti  the  manner  In  which  be  operat- 
ed the  crane  on  the  occasion  in  question. 
It  la  true,  the  crane  was  moved  rapidly, 
bat  not  more  so.  It  appears,  than  was 
usual,  or  than  ttie  exlf$enclea  of  tbe  service 
reasonably  reqnired.  It  seems  to  have 
been  moved  in  that  way  for  a  considera- 
ble length  oftime  withont  casualty  of  any 
Iclnd.  It  ia  also  true  tbat  he  must  have 
known  that  plaintiff  and  otbera  were  near 
tbe  point  to  which  the  crane  was  beinfc 
moved,  but  In  view  ot  the  tact  that  to 
bis  knowledge  those  employes,  including 
plaintiff,  knew  the  crane  wtis  then  being 
operated,  and  must  have  expected  It  to  be 
swung  back  to  tbat  place  at  any  moment, 
were  required  to  keep  a  lookuDt  tor  the 
craue,  and  get  out  ot  the  way  ot  It,  had 
always  prevlonaly  done  so,  and  could  eas- 
ily get  out  ot  tbe  way  at  any  time,  he 
bad  uo  right  to  assume,  and  Is  not  charge- 
able with  reckless  indifference  to  conse- 
quences In  falling  toaBsume.that  plaintiff, 
lu  violation  ol  bis  duty,  would  In  this  In- 
stance be  and  remain  In  a  place  of  danger; 
and.  withont  such  gratuitous  assumption, 
it  cannot  be  said  that  be  acted  with  a 
conselonanesH  tbat  the  result  complained 
ot  woDid  ensue.  Of  course.  If.  after  see- 
ing that  pluiutlff  continued  In  a  position 
of  |>eri1.  Oalahan  had  omitted  any  effort 
calculated  to  avoid  tbecoUlslon,  such  omls- 
hIou  would  have  been  conscious  wrong- 
doing on  his  part,  ot  which  such  wllllng- 
iiess  to  Injure  the  plaintiff  as  would  au- 
thorise a  recovery  notwithstanding  tbe 
letter's  negligence  could  be  predicated. 
Railway  Co. v. Lee,  supra:  Tanner  v. Rail- 
road Co.,  60  Ala.  621.  But  the  evidence  Is 
satisfying  to  the  point  that,  as  soon  as 
plaintiff's  peril  became  manifest,  Calahan 
not  only  hallooed  to  biro,  but  used  every 
effort  to  stop  the  crane  b^ore  ft  reached 
him,  and  In  so  doing  broke  the  machine 
BO  that  he  lost  control  ot  It.  The  defense 
ot  contributory  Diligence  Is  not  over- 
borne by  proof  ot  recklessness  or  wanton* 
neHS  on  the  part  of  <7alaban.  The  Judg- 
Mientisthen^ore  erroneous.  It  Isreversed, 
and  Judgment  will  be  here  rendered  tur  the 
defendant  below. 


Alabama  Q.  S.  B.  Co.  Hill. 
(Supreme  Cowrt  of  Alabama.  June  21, 1891.) 
CABaiEB»— Injuries  to  FABsasesKs — Dahiqbb — 

EVIDKNCB— IN8TBTTOTI07I8. 

1.  In  an  action  for  personal  Injuries,  In 
which  defendant  is  entitled  to  have  a  physical 
examiuation  made  of  plaintiff's  person  by  ex- 
peru,  the  selection  ot  such  experts  is  entirely 
within  the  discretion  of  the  court,  who  may  ap- 
point any  competent  and  disinterested  phvsloians. 

2.  Motions  to  postpone  a  trial  to  a  later  Aay 
of  the  term,  like  applications  for  ooutinuances 
from  term  to  term,  are  addressed  to  the  discre- 
tion of  tbe  court 

8.  No  ATppeal  lies  to  the  sapnmo  eourt  fran 


aa  order  denying  a  motion  Ux  a  new  trial  in 
cases  tried  in  the  city  or  tdrcnlt  courts  prior  to 
the  passage  ot  Acts  Ala.  1890-01^  p.  778,  allow- 
ing suob  appeal. 

4.  In  an  action  by  a  woman  for  personal  In- 
juries sastained  in  so  accident  to  defendant'^ 
train,  on  which  she  was  a  passenger,  plainUfi 
may  prove  good  health  ap  to  and  at  the  time  of 
the  accident;  that  her  wiysloal  tnrguis  thereto- 
fore dlscbai^ged  their  ^imotlcais  oatnraUy  and 
regularly;  the  manner  in  whloh  she  was  tossed 
and  Jolted  by  the  accident;  that  after  the  aooi- 
dent  she  could  hardly  get  up,  suffered  great 
pain,  could  not  walk  any  distance,  or  sleep  with- 
out medicine,  and  that  Ear  menstruatioa  beoama 
Irregular. 

6.  In  an  acUon  for  personal  injuries,  caosed 
by  defendant's  negligeoce,  the  fact  tbat  the 

Soyslclan  who  attended  plaintiff  after  ber  injury 
liied  to  call  in  a  surgtytn  to  perform  an  opera- 
tion which  he  knew  would  cure  plaintiff,  bat 
which  be  did  not  deem  himself  competent  to  per- 
form, does  not  affeot  plaintiff's  right  at  recov- 
ery, DOr  tend  to  lessen  ber  damages. 

'  6.  Nor  does  iBch  omission  affect  the  credi- 
bility or  Talue  of  tbe  physician's  testiaiooy  ss 
an  ex  per  L 

7.  In  an  action  by  an  onmarried  wooiSB  tot 
persooal  Injuries,  expert  testimony  that  the  in- 
Jury  would  render  obild-bearing  perlloos  to 
life  is  admissible  as  a  pndloata  for  compensa- 
tion in  damages. 

tt.  In  an  action  against  a  railroad  company 
for  injuries  caosed  by  the  d«:«ilment  ol^  a  car, 
where  the  erldenoe  tends  to  show  that  the  de- 
railment was  caused  by  tbe  breaking  of  a  rail, 
which  gave  way  because  of  the  defective  condi- 
tion of  tbe  croHs-ties  under  it,  and  of  tbe  rail  it- 
self, evidence  of  the  defective  condition  of  oUm 
rails  and  cross-ties  near  by  is  admissible. 

0.  The  teaUmcmyof  awitaess  thatto  the  beefc 
of  bis  Judgment  tbe  abort  quarter  of  the  rail, 
where  it  was  broken,  was  on  a  rotten  cross-tie, 
but  that  be  would  not  be  positive,  is  but  a  state- 
ment of  tbe  best  of  his  reooUecuon  of  tbe  fact, 
and  is  properly  received. 

10.  A  question  to  a  physician  oflared  as  an  ex- 
pert, whether  be  has  bad  many  cases  of  ob- 
stetrics, ia  properly  disallowed  as  iMding. 

11.  An  Instmction  that  the  law  reonirea 
''strict  diligence"  on  the  part  of  carriers  ta  pas* 
sengers  is  proper. 

IS,  In  au  actionagatust  arallroad  company  for 
personal  liduries  sastained  by  reason  of  the  de- 
railment of  tbe  car  in  which  plaintiff  was  a  pas- 
senger, the  burden  is  on  defendant  to  show  that 
the  dtt-allmant  was  not  due  to  its  negligence. 

18.  The  g«Mral  chMxga  given  by  Uie  court  ex 
tnero  motu  must  be  read  as  a  whole,  each  decla- 
ration being  interpreted  in  the  li^t  of  its  con- 
text, and  If.  when  so  ooDsidered,  It  assorts  the 
law  correctly,  It  Is  no  ground  for  reversal,  how- 
ever faulty  a  particular  clause  may  be. 

14.  A  i»rty  cannot  complain  of  Improper  re- 
marks in  argument  of  counsel,  if  they  are  re- 
sponsive to  like  remarks  on  the  other  side. 

15.  Where  a  count  in  tbe  complaint  In  an  ac- 
tion against  a  carrier  ot  passengers  for  personal 
Injuries  caused  by  derailment  of  a  car  alleges 
that  defendant  was  negligent  in  mnning  its  train 
at  too  great  speed,  and  also  In  maintaining  a  de- 
fective track  at  toe  plaoe  of  derailment,  a  ohargo 
to  find  for  defendant  on  such  count,  where  tiiere 
is  no  evidence  of  negligence  as  to  the  speed  of 
tbe  train  only,  is  properly  refused. 

16.  In  an  action  for  personal  Injuries,  sus- 
tained by  reason  of  the  derailment  of  defendant'a 
railway  oar,  owing  to  the  breaking  of  a  rail,  ev- 
idence that  the  cross-ties  nearthe  place  of  derail- 
ment were  "unsound, "  "decayed, "  "rotten, "  and 
the  rails  old  and  defective  ones,  and  that  they 
were  from  time  to  time  replaced  by  other  old 
rails,  warrants  the  finding  of  such  gross  negli- 
gence on  defendant's  part  as  will  anthorln  an 
awara  ot  exemplary  damaires.  PoUowlng 

road  Co.  V.  Hill,  8  South.  Bep.  VO. 

17.  An  Instruction  which  umlts  the  authority 
to  Impose  exemplary  damages  on  a  oaizlsr  oi 
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pa983Dgan  for  Injuries  suBt^ned  by  reason  of  de- 
niilment  of  a  car  to  cases  In  whicD  there  Is  an 
"eotlre  want  of  oare"  on  the  part  of  defendant 
Id  the  maintenance  of  Ito  traek  la  properly  re- 
fased. 

18.  An  Instruction  singling  oat  the  testimony 
of  one  or  more  witnesses,  and  authorising  the 
Inrytoreaohoertain  oonuiusions  If  such  testimony 
Is  bellered,  is  properly  refused. 

19.  In  an  action  for  personal  li^uriea.  an  In- 
stmotion  to  find  against  plaintiff  If  the  Jury  are 
**ln  doubt  and  uncertainty"  as  to  certain  facts 
essential  to  her  case,  is  properly  refused,  since 
tho  mind  may  be  reasonably  satisfied  of  a  fact, 
and  at  the  same  time  not  be  certain  of  it,  or  tree 
from  doubt.  Distinguishing  Calhoun  t.  Hannan, 
87  Ala.  877,  0  Booth.  Rep.  291. 

Appeal  frum  city  court  of  Blrmlngbam; 
U.  A.  SuARPE,  Judce. 

Action  by  Noille  C.  Hill,  by  next  friend. 
asaloBt  tbe  Alahama  Oreat  Southern 
Railroad  Company,  fur  pcraoniU  tnlurle« 
■ustalned  by  plain  tin,  caused  by  derail- 
ment <>(  a  car  on  wblch  Rhe  was  a  paasen- 
ger.  JudKinent  fur  plaintiff,  and  defend- 
ant appeals.  For  report  ou  former  ap- 
peal, see  8  South.  Rep.  90. 

Wood  &  Woot},  lor  appellant.  E.  T.  Tal- 
iaferro and  Noble  Stnitbaoa,  lor  appellee. 

McClellan,  J.  1.  It  was  determined 
oil  the  former  appeal  In  this  cause  that 
the  defendant  was  entitled  to  hare  a 
physical  exainlnallon  of  the  plaintiff's 
person  made  by  disinterested  and  compe- 
tent experts  to  be  appointed  by  tbe  court. 
Tbe  selection  ol  ancn  experts  Is  a  matter 
entirely  witbin  tbe  discretion  of  the  trial 
JodKe.  Neither  party  has  any  right,  by 
BOEj^estton.  motion,  or  otberwipe,  to  con- 
trol bis  discretion  In  any  defcree.  Tbe 
court,  in  maklnx  the  order  fur  a  physical 
examination,  and  in  deslgnutlnfir  the  ex* 
perta  to  execote  It,  Is  conserving  tbe  inter- 
est of  neither  tbe  defendant  nor  the  plaln- 
tltf.  but  the  ends  of  juHtlce;  and  when  a 
competent  and  Impartial  commlsBton  is 
named.  It  is  a  matter  of  no  consequence 
whatever  that  the  parties,  ur  either  ut 
them,  preferred  aud  demanded  tbe  ap- 
pointment of  otber  peraons.  There  la  no 
■ogKestion  here  that  tbe  pbyBlclans  select* 
ed  were  not  In  all  respects  qualified  to  dls- 
cbarge  the  duty  Impitsed  upon  tbem  by 
the  ortler  of  the  cnart;  and  the  court's 
decltnatton  to  appoint  Dr.  Battey,  at  tbe 
iDRtance  of  tbe  defendaut.  Is  not  a  matter 
which  this  court  wtl)  review.  Moreover, 
were  this  action  revlsable,  we  are  by  no 
means  prepared  to  say  that  the  fact  that 
Br.  Battey  bad  already  formed  and  ex- 
pressed an  opinion  relative  to  tbe  exist- 
ence ol  tbe  Injnr'es  laid  in  the  complaint 
was  not  amplejaatiflcation  lortbe  court's 
refusal  to  appoint  him  ou  the  commis- 
sion. 

2.  Motions  to  postpone  atrial  to  a  later 
day  of  the  term  stand  upon  tbe  same 
luotinKas  applications  for  continuances 
from  term  to  term,  and  both  are  ad- 
dressed to  tbeunrevlsable  discretion  of  the 
court.  De  Arman  v.  State,  77  Ala.  10; 
Walker  v.  State,  (Ala.)  9  South.  Rep.  87; 
8  Briirk.  Dig.  pp.  404.  406. 

3.  This  cause  was  tried  la  October,  1890, 
before  the  paaaafce  of  the  act  allowing  ap- 
peals to  this  court  from  "decisions  of  the 
city  and  clrenlt  courts  In  tbls  state  ffrant- 
Ing  or  refusing  to  grant  motions  for  new 


trials,"  (Acts  1890-91,  p.  779;)  and  the 
action  of  the  city  court,  in  denial  of  the 
application  for  a  new  trial,  made  by  the 
defendant,  cannot  be  reviewed.  Tram- 
mell  V.  Vane,  62  Ala.  801 ;  Tyree  v.  Par- 
bam,  RtJ  Ala.  424;  Bedwetl  v.  Bedwell,  77 
Ala.  &87;  Railroad  Co.  v.  Hill,  90  Ala.  71, 
8  South.  Rep.  90. 

4.  Damages  are  claimed  in  thhi  action 
for  that  tbe  plaintiff,  a  passenger  on  de- 
fendant's train,  received,  from  tbe  derail- 
ment ot  the  car  In  which  she  was  being 
transported,  tnluries  which  produced  pres- 
ent and  continuing  pain  and  mental  anx- 
iety, Immediate  physical  hnrts,  which  are 
permanent  In  their  character,  and  are  al- 
leged to  have  serionsly  Impaired  her 
health,  and  threatened  her  life.  Whether 
she  was  injured  at  all  wasa  point  otmuch 
controversy  In  tbe  case.  Similarly,  each 
detail  andspeclflcatiunof  Injury  was  made 
the  subject  of  severe  contestatioD  on 
the  trial.  Whether  tbe  Injuries,  If  any, 
were  painful,  and  in  what  degree;  wheth- 
er she  was  sbuclced  and  prostrated; 
whether  she  was  subsequeatiy  in  bad 
health  as  a  resultant  of  the  Injorieeshe 
received ;  whether,  and  to  what  extent, 
her  physical  condition  alter  the  accident 
was  ahnormall.v  bad.— were,  with  other 
like  Iniiuiries,  Injected  into  the  case  by  the 
pleadings,  and  prosecuted  before  tbe  jury. 
We  cannot  for  a  moment  be  In  donbt 
that,  as  pertinent  to  these  Issues,  It  was 
entirely  competent  tor  tbe  plaintiff  to 
prove  that  she  had  always  enjoyed  good 
health  before  and  up  to  the  time  of  the 
derailment;  that  her  physical  organs  bad 
tbereCoiore  discharged  their  fanctionanat- 
urally  and  regularly ;  the  mannerln  which 
abe  was  Jolted,  tossed,  and  thrown  about 
as  the  car  ran  for  some  distance  on  the 
cross-ties,  and  Anally  tunied  over  an  em- 
bankment;  tbat  Immediately  afterwards 
she  "could  hardly  g<^t  up."  and  was  "suf- 
fering great  pain;"  that  afterwards  she 
"could  never  sleep,  unless  she  had  some 
medicine  to  quiet  her ; "  and  that  she  "  had 
not  undertaken  since  the  accident  to  walk 
any  great  distance,  and  could  not  walk 
any  great  distance ; "  that  **  her  menstrua- 
tions -  had  been  irregular  ever  aince  she 
was  hurt,**  etc.  All  this  evidence  was.  In 
our  opinion,  clearly  admissible  as  tending 
to  show  tbe  fact  and  extent  and  charac- 
ter of  the  injuries  which  she  had  sustained. 
Railroad  Cu.  v.  Harris.  67  Ala.  6;  Rail- 
road Co.  T.  Lockhart,  79  Ala.  S16:  Rail- 
road Co.  V.  McLendon.  68  Ala.  :!66;  2 
Tbomp.  Neg.  1250, 1257. 

6.  Tbe  reasons  which  actuated  Dr.  Dren- 
nen  in  his  omission  **  to  call  In  some  sur- 
geon and  remove"  the  coccyx  bone  could 
not,  of  course,  have  any  bearing  upon 
plaintiff's  right  ot  recovery,  nor  tend  to 
lessen  or  Increase  her  damages.  Nor  do 
we  conceive  thut  such  reasous  could  have 
affected  the  credibility  or  value  ot  his  tes- 
timony as  an  expprt.  He  testltietl  thut 
tho  condition  of  tbls  bone  was  the  cause 
of  much  pain  to  the  plaintiff,  and  that 
this  condition  could  be  cured  by  Itt*  re- 
moval by  a  snrgical  operation,  to  which 
be  did  not  deem  himseir  equal.  Add  to 
these  facts  the  concession  of  what  is  as- 
sumed in  the  question,  tbat  he  did  notcall 
in  a  Burgeon,  etc.,  and  it  would  seem  that. 
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BtandlDfT  alooe,  thej  involve  a  greater 
tendency  to  linpeaeh  bia  competftncy  an 
aiiPxpert  than  any  explanation  of  bin  fail- 
ure to  take  steps  for  tlip  operation  would 
have  (tone.  We  cannot  atMiime  that  the 
reasons  called  for  by  the  question  would 
have  been  of  each  character  as  to  Impugn 
the  IntelligeDce  and  profesalonal  attaln- 
mentsof  the  wItnefM.  Moreover*  weknow 
of  no  basis  tor  a  disttnctlou  between  wit^ 
nesses  of  this  and  other  clasRes,  which 
would  take  these,  when  apeaklng  to  mat- 
ters of  this  kind,  out  of  the  general  rula 
against  drawing  out  the  reasons  which 
cundnced  to  an  act  or  omlssloo  to  which 
they  depose.  Herring  t.  Skaggs,  €2  Ala. 
180. 

6.  The  objection  to  the  teHtlmony  of  Dr. 
I>reniien,to  theeffect  that  plaintlD's  Injuries 
were  of  such  character  as  that  child-bear* 
Ing  would  be  thereby  rendered  perilous  to 
life,  Is  untenable.  It  may  be  that  she 
miiflit  never  have  married,  even  had  she 
not  been  injared,  or  that,  marrylnt;,  she 
might  have  had  nodeslre  to  bearchildren. 
or  even  that,  desiring  Issae,  she  might  not 
have  had  any,  ae  1b  argued  bycouuFel: 
but  these  considerations  can  exert  no  in* 
fluence  on  the  queetlon.  It  is  to  be  as* 
Bumed  that  every  physical  endowment, 
function,  and  capacity  is  of  importance  in 
the  life  of  every  man  and  woman,  and  that 
occasion  will  arise  for  the  ezerclM  of  each 
and  all  of  them;  and  to  that  extent  to 
which  any  tuoctlon  Is  destroyed,  or  its 
discharge  rendered  painful  or  perilous  by 
the  wrongful  infliction  of  personal  Injury, 
la  the  party  complaining  entitled  to  dam* 
ages.  We  can,  in  other  words. couctslve  of 
no  physical  Injury  wrongfully  Inflicted, 
whether  entailing  pain  only  or  disfigure* 
meut  or  incapacity,  relative  or  absolute, 
to  perform  any  of  the  functions  of  life, 
which  may  not  be  made  the  predicate  tor 
compensntlon  in  damages.  Mayor,  etc., 
V.  Lewis,  (Ala.)  g  South.  Rep.  243. 

7.  The  evidence  tended  to  show  that  the 
immediate  cause  ol  the  derailment  from 
which  the  Injury  complained  of  resalted, 
was  the  breaking  of  a  rail  as  the  coach  on 
wblch  the  plaintiff  was  riding  passed  over 
it,  and  fUsotbat  the  rail  gave  way  in  conse- 
quence In  part  of  thedefeetive  condition  of 
thecrosB-ties  under  It,  andlnpartuf  the  rail 
ItHeir  being  old  and  worn.  Plaintiff  waa 
allowed,  against  defendant's  objection,  to 
adduce  evidence  going  to  show  that  other 
rails  and  crosa-tles  along  there  were  also 
old.  worn,  rotten,  decayed,  etc.  There 
was  no  error  in  this.  It  may  well  have 
been  that  other  defective  rails  and  crosa- 
tlea  in  the  Immediate  vlcinlt>  contributed 
tu  the  breaking  vt  the  particular  rail  by 
imparting  an  Irregular  motion  to  tbecara, 
and  causing  them  to  bear  down  with 
greater  weight  and  force  at  the  point 
where  the  track  gave  way.  Moreover,  all 
thia  evidence  was  competent  ae  atfordlng 
a  stronger  InTerence  that  defendant'a  em- 
ployee knew  of  the  periloua  condition  of 
the  track,  including  that  portion  constitut- 
ed of  the  broken  rail  and  the  ties  beneath 
it.  than  would  have  been  afforded  by  proof 
confined  to  the  particular  rail  and  ilea. 
Railroad  Co.  v.  Johnson,  15  Lea,  677. 

8.  The  testimony  of  the  witness  Curley 
that  "to  the  beat  of  my  Indgmeut  what 


we  called  In  the  'abort quarter.*  wliere  the 
rail  was  broken  out,  was  on  a  rotten 
crosB-tle,  but  I  won't  bo  positive."  was  but 
the  statement  of  his  best  recollection 
about  a  fact,  (that  the  rail  brokeoo  a  rot- 
ten tie.)  as  to  which  he  would  not  apeak 

gttflltlvely.  and  waa  properly  received, 
[ead  V.  Shaver,  9  Ala  791;  Wright  v.  BolU 
tng,  27  Ala.  359;  BlUott  v.  Dycbe.  80  Ala. 
376. 

9.  The  action  of  the  court  in  disallowing 
the  question  propounded  by  the  defendant 
to  its  witness  Dr.  Qaston,  "You  have  had 
many  cases  of  obstetrics,  have  you  ?  "  may 
be  Justified  npon  the  leading  eharactarot 
the  question. 

10.  The  law  imposes  upon  common  car* 
riere  tbe  duty  of  exercising  the  hIgheHt  de< 
gree  of  care,  skill,  and  dlllgrace  in  the 
transportation  of  pasHengers,  and  holds 
them  responsible  for  the  consequeuceu  of 
the  slightest  uegllgeucu  resulting  in  injury 
to  perdona  sustaining  that  relation  to 
them.  The  first  paragraph  of  tbe  general 
charge  to  which  exception  was  taken, 
which  implleatbat  the  lawrequlrt-s  '*stricC 
diligence"  of  aacb  carriem,  is  well  within 
this  principle.  Searle's  Adni'r  v.  Railway 
Co.,  (W.  Va.)9  S.  E.  Rep.  948;  Railroad 
Co.  V.  Snider.  (Ind.)  2U  N.  £.  Rep.  2X4; 
notes  to  Irel^on  v.  Hallway  Co..  44  Ainer. 
&  Eng.  B.  Cas.  819,  (La.)  7  South.  Rep. 
800;  Railroad  Co.  v.  Bitter.  (Ky.)  8  8.  W. 
Bep.  691;  Ballroad  Co.  v.  Daughertv,  9 
Amer.  &  Eng.  B.  Cas.  139;  Ballroad  Cu.  v. 
Anderson,  Id.  407;  Railroad  Co.  v.  Kaio- 
bolt,21Amer.  &  Eug.  B.Cas.  466:  Railway 
Co.  V.  HiggB,  (Kan.)  16  Pac.  Bep.  6^7; 
Smith  V.  Hallway  Co.,  (Miun.)  IH  N.  VV. 
Bep.  827;  Dodge  v.  Steam-Ship  Co., 
(Mass.)  19  N.  E.  Bep.  878;  Treadwell  v. 
Whlttler,  80  Cal.  oJH,  32  Pac.  Rep.  •m; 
Hutch.  Car.  §§  603,799-801;  Thomp.  Car. 
175  et  seq. ;  2  Amer.  &  Eng.  Enc.  Law,  p. 
745  ;  3  Wood,  By.  Law.  p.  109u;  Bailroad 
Co.  V.  Jones,  8S  Ala.  876,  3  South.  Bep.  902; 
Railway  Co.  v.  Love.  (Ala.)  8  South.  Rep. 
714;  Railway  Go.  v.  Mallette.  (Ala.)  9 
South.  Bep.  868.  ThIa  high  degree  of  ears 
la  ioipoaed  by  tbe  law  as  he\ng  reasooable 
In  view  of  the  relation  existing  between 
the  carrier  and  his  passenger;  and  it  Is  la 
this  sense  that  tbe  term  "reasonable  care" 
must  be  taken  to  have  been  employed  in 
Smith  V.  Bailway  Co.,  88  Ala.  540,7  South. 
Bep.  119. 

11.  In  Mailette's  Case,  supra,  we  had  oc- 
casion, Immediately  following  the  propoal- 
ti on  Just  stated,  and  after  citing  theau- 
ttaorltles  there  referred  to,  toannounce  the 
doctrine  that  under  certain  circumatancei 
a  preanmptlon  of  negligence  on  the  part 
of  the  carrier  arises  from  proof  of  an  acci- 
dent and  conseqaentinjury  to  a  passenger. 
We  there  aald:  "The  authorities  prenent 
equal  unanimity  to  the  proposition  that 
where  a  pasaenger  receives -Injartea  from 
the  breaking  down  of  tbe  carrier's  vehicle, 
from  the  derailment  of  a  car.  from  col- 
lisions, and  the  tike  occurrences,  which 
would  not  ordinarily  take  place  but  for 
some  negligence  on  the  part  of  the  carrier, 
the  prima  facie  presumption  la  that  tbe 
injury  is  the  result  of  the  carrier's  ne^l- 
gence ;  and  In  an  action  therefor  tbe  plain- 
tiff, having  shown  that  he  was  a  passen* 
ser,  and  that  be  was  Injured  by  thederail- 
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ment.  (ur  infltnnce,  of  the  car  Id  wblcb  lie 
\i-a8  bfinre  traiisported.  he  Is,  upon  this, 
and  withoot  more,  entitled  to  recorer  the 
damages  thereby  gnstabied.  nnleBfi  the  de- 
fendant, in  rebuttal  nl  tbia  ptitoH  fncie 
preHumptkMi,  reaaunabiy  satlsflea  the  Jury 
that  the  derailment  was  not  dne  to  any 
n^lif'ence,  and  could  not  have  been  pn>- 
vented  by  the  exereise  of  the  highest  de* 
gree  of  care,  ekill.  and  diligence  on  the  part 
of  the  carrier."  Anthoritles  snpra; 
Thomp.Car.181etBeq.;  2  Woud,Ry.L<aw, 
1096  ;  2  Amer.  &  Eng.  Enc.  Law,  p.  768 
et  Bcq.;  Bailroad  Co.  v.  Wlghtman,  29 
Grat.  431 ;  Railroad  Cu.  t.  Sanders,  73  Ua. 
613;  Hipsley  v.  Railway  Co.,  27  Amer.  & 
Eng.  R.  Cae.  287,  and  note;  Railway  Co.  v. 
Leonhardt,  (Md.)5  Atl.Rep.346:  Railroad 
Co.T.Tinimon8.(Ark.)  11  K.  W.  Rep.  BUI),  40 
Amer. ft  fr:Dg.  R. Cas. 098.  and  note;  Stokes 
V.  Sattonatall.  18  Pet.  181;  Railroad  Co.  v. 
Pullarfl,  22  Willi.  341 ;  Railroad  Co.  v.  Jones. 
88  Ala.  376,  SSouth.  Rep. 002:  Hallway  Co. 
y.  Love,  (Ala.;  8  South.  Rep.  714,  The 
cases  ol  Railway  Co.  v.  Hughes,  87  Ala. 
610,  «  South.  ReT'.  413,  and  Bailroad  Co.  v. 
Reese,  85  Aln.  497,  6  South.  Rep.  283,  to 
which  oar  attentloo  has  been  Invited  In 
this  connection,  are  not  In  point.  The 
parties  Injured,  and  who  were  plalntltts  in 
those  actions,  were  not  passengers  of  the 
defendant  companies;  and  the  principles 
we  have  been  considering  had  no  applica- 
tion In  either  of  thera.  Railway  Co.  v. 
Mallette,  supra.  The  evidence  In  this  rec- 
ord brings  the  present  ease  strictly  within 
this  principle.  The  plalntltt  was  a  passen- 
ger, being  transported  on  a  car  of  the  de- 
fendant. The  car  was  derailed;  and  she 
received  the  Injuries  of  which  she  com- 
plains as  a  resultof  that  derailment.  The 
Dumerons  authorities  cited  fully  meet  and 
overturn  the  position  of  counsel  attempt- 
ed to  be  based  on  the  case  of  Railway  Co. 
V.  Hughes,  supra,  and  detennlne  the  ex- 
ceptions reserved  in  this  regard  against 
tbf^  appellant. 

12.  Quite  a  number  of  medical  aud  snr- 
glcai  experts  wpre  examined  la  this  cause. 
The  testimony  of  most  of  them  cooHlsted 
both  of  facts  involved  In  the  physical  con- 
dition of  the  plaintiff  subsequent  to  the 
accident  and  of  opinions  as  to  the  raoses 
of  that  condition,  the  consequences  to  flow 
from  It,  the  feasibility  and  means  of  relief 
or  amelioration  of  It.  etc.  Those  para* 
graphs  of  the  court's  general  charge  with 
respect  to  the  testimony  of  thuee  experts 
to  which  exceptions  were  reserved  had  ref- 
erence solely  to  thifl  opinion  evi<lence,  and 
not  to  any  tact  testified  to  by  them.  The 
court  Instructed  the  Jurj*  that  "the  opin- 
ion of  expert  witnesses  should  not  be  Rub- 
stltnted  for  such  opinion  as  the  jury  may 
form  from  the  whole  facts  and  whole  evi- 
dence In  this  caae,  and  this  opinion  should 
be  weighed  along  with  all  the  other  facts 
In  the  cause;"and  thaf'ln  no  case  should 
the  Jury  accept  the  opiulon  of  an  expert 
as  true,  unless  It  agrees  with  the  conclu- 
sions as  based  upon  the  whole  facts  of  the 
case;  and  such  opinion  should  he  consid- 
ered In  connection  with  all  the  other  facts 
Id  making  up  the  conclusion  of  the  jury 
upon  each  fact  it  bears  upon. "  Thpse  par- 
agraphs of  the  general  charge,  relating  to 
the  same  matter,  mast  be  construed  to- 


gether. It  lathe  settled  doctrine  of  this 
court  **that  the  general  charge  given  ex 
mero  motii  In  the  court  below  should  be 
read  and  construed  with  regard  to  the 
connection  between  Its  several  sentences 
and  propositions,  each  declaration  being 
shaded  and  Interpreted  In  the  light  of  Its 
context;  and,  If  any  part,  when  so  consid- 
ered, limited^or  expanded,  asserts  the  law 
correctly.  It  will  not  furnish  ground  for 
reveraal,  bowerer  faalty  the  particular 
clause  might  be.  If  Its  meaning  was  not 
controlled  by  prior  or  snbsequent  pas- 
sages." Railway  Co.  v.  Stewart,  91  Ala. 
— ,  8  South.  Rep. 708;  Williams  v.  State, 88 
Ala.  68,  8  Soutli.  Rep.  748;  O'Dounell  T. 
Rodlger.  76  Ala.  222.  Looking  at  each  of 
these  paragraphs  In  the  light  shed  upon 
It  by  the  otber.  and  limiting  and  expand- 
ing the  several  propositions  of  each  by  the 
context  ol  both^—or,  in  otber  words,  ar- 
riving at  the  meaning  the  trial  court  In- 
tended to  convey  from  all  that  was  said 
on  the  subject,  as  the  Jury  must  have 
done, — we  evolve  out  of  these  psragraplis 
no  more  than  this  proposition:  that,  It 
the  Jury  reach  a  given  conclusion  from  a 
conalderatlon  of  the  whole  evidence,  In- 
cluding as  well  tbe  opinions  of  the  experts 
as  Bubstsnttve  facts  deposed  to  by  wit- 
nesses, whether  experts  or  non-experts, 
they  are  not  to  surrender  this  conclusion, 
which  Is  their  opinion  upon  the  whole  evi- 
dence, because  tbe  opinions  of  the  experts 
do  not  coincide  with  thelre,  but  leads  to 
a  different  result:  or,  to  express  the  same 
thought  In  variant  phraseology,  the  inry 
are  not  to  substitute  for  their  own  views 
of  what  is  established  by  the  whole  e^'i- 
dence,  substantive  and  opinion,  expert 
and  non-expert,  the  opinion  of  expert  wit- 
nesses, for  to  thus  surrender  their  own 
conclusions,  and  substitute  Instead  tbe 
conclusions  of  witnesses  as  to  what  was 
proved  by  the  evidence,  would  be  to  make 
such  wltnesRSB,  and  not  the  Jury  at  all, 
the  triera  of  the  cause.  We  do  not  think 
that  either  of  the  paragraphs  excepted  to 
iB  an  Instruction  on  the  weight  to  be  ac- 
corded the  opinion  evidence.  To  tbe  con- 
trary, each  and  both  of  them  leave  that 
question  entirely  an  open  one  lor  the  Jury, 
and  only  confine  such  opinions  to  tbe 
legitimate  office  of  all  evidence, — that  of 
being  considered  with  every  other  fact 
and  clroumstance  laid  before  the  Jury  in 
arriving  at  their  conception  of  the  truth; 
thua  guarding  tbem  against  the  error  of 
allowing  the  expert  opinion  to  be  substi- 
tuted lor  their  own  judgment.  Tbe  ex- 
ceptions reserved  In  this  connection  are 
untpnable.  Rog.  Exp.  Test.  §  87  et  seq.; 
Lawson,  Exp.  Ev.  p.  t:40;  Brehra  v.  Rail- 
road Co..  34  Barb.  256;  note  to  Hammond 
V.  Woodman,  66  Amer.  Dec.  230. 

18.  That  part  of  tbe  closing  argument 
of  paintltr's  counsel  to  the  court's  rulings, 
In  respect  of  which  exceptions  were  re- 
served, appeare  to  have  been  In  reply  to 
the  argument  of  defendant's  counsel,  and 
to  have  been  of  the  same  general  charac- 
ter. Tbe  opening  sentences  of  the  lan- 
guage complained  of  are:  "I  never  did  In 
my  life,  and  I  challenge  tbe  gentleman  to 
name  a  lawsuit  In  which  I  have  been  en- 
gaged sine*  I  have  l)pen  practicing  law  In 
the  city  of  Birmingham  wher^  I  have  done 
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It,  [abused  men  wbo  are  employes  of  rall- 
roadH.]  On  the  contrary,  geuttemea.  it  I 
may  be  allowed  to  apeak  my  sentlmente 
as  he  [coaneel  for  defendant]  has  been  al- 
lowed to  speak  hi%,  my  syrapathles  are  al- 
ways with  the  employea  of  a  railroad," 
etc.  The  fair  inference  from  this  languace, 
which  went  unchaliensed,  so  far  as  "Uie 
tact  of  its  b^ng  responslre  to  d^endant's 
counsel  Is  concerned,  is  that  it  what  fol 
lowed  was  ontslde  of  the  ease,  so  also 
was  the  languaKe  of  the  opposing  counsel 
In  the  same  connection;  and  the  refusal  of 
the  trial  court  to  excinde  the  remarks  ob- 
Jetted  to  from  the  Jury  may  well  be  Justi- 
fieil  on  that  ground  alone.  A  party  can 
have  no  Just  ground  of  complaint  on  ac- 
count of  remarks,  Improper  In  themselves, 
which  hare  been  necessitated  by  like  re- 
marks on  the  other  side. 

14.  Charges  1,  2,  and  8,  requested  by  the 
defendant,  and  refused,  being  the  general 
charge  on  the  whole  case,  and  upon  the 
first  and  second  counts,  respectively,  are 
not  insisted  on.  Their  refusal  was  palpa- 
bly proper.  Charge  No.  4  of  ddendaut'e 
series  is  us  follows:  "If  the  Jury  believe 
the  evidence  in  this  cause,  they  must  And 
their  verdict  for  the  defendant  under  the 
third  count  of  the  complaint. "  It  is  strea- 
aously  Insisted  that  this  charge  should 
have  been  given.  The  argument  In  its 
support  proceeds  on  the  theory  that  this 
count  charges  negligence  only  in  the  run* 
nlng  of  the  train  at  great  speed,  and  tbat 
there  is  no  evidence  in  the  case;  tendiug  to 
show  neirligence  In  the  manner  in  which 
the  train  was  run  (moved)  at  the  time 
and  place  of  the  accident,  or  tbat  It  was 
being  run  at  great  speed.  This  theory  is 
not  supported  as  to  either  ol  its  postu- 
lates. The  third  count  of  the  complaint 
not  ohly  alleges  the  negligent  running  of 
the  train  at  a**  rapid  rate  of  speed,"  and 
that  the  rails  at  the  point  of  derailment 
were  old  iron  rails,  worn,  unsound,  Inse- 
cure, and  unfit  for  use,  and  that  the  cross- 
ties  on  which  said  rails  were  laid  were  un- 
sound, rotten,  and  Insecure;  but  also 
**that  said  accident  was  caased  by  the 
gross  negligence  of  said  defendant  in  rnn- 
nlng  Its  tralD  at  such  a  ra  te  of  speed  over 
said  rails,  and  [In  addition  to  all  this,  and 
wbolly  Irrespective  of  the  running  of  the 
train,  or  the  manner  and  rate  of  such  run- 
ning] by  the  gross  negligence  of  said  de- 
fendant in  using  and  permitting  to  be 
used  said  old  and  worn  iron  rails  and  rot- 
ten and  unsound  cross-ties  after  they  had 
become  unfit  for  use  on  said  road. "  Had 
the  burden,  beyond  proof  of  derailment 
and  consequent  injury  to  a  passenger, 
been  on  plaintiff  to  show  negligence  on  the 
part  of  the  defendant,  she  would  have 
been  entitled  to  recover  on  this  count  on 
proof  tbat  the  derailment  was  caused  by 
the  defectlTe  condition  of  the  track,  and 
without  any  evidence  of  negligence  in  re- 
spect of  the  running  of  the  train.  Rall- 
rnad  Co.  v.  Jones,  Ala.  876, 6  Sonth.  Rep. 
902.  The  other  assumption  Involved  In 
appellant's  position  in  reference  to  this 
charge  (No.  4)  is  equally  without  support. 
The  fact  that  the  train  ran  8i>0  yards  with 
some  of  the  cars  off  the  rails  and  on  the 
ties,  and  when  presumably  every  effort 
was  being  made  to  stop  it,  is  Itself  some 


evidence  that  abigh  rate  of  speed,  amoant- 
Ing  to  negligence,  especially  when  conald- 

ered  in  connection  with  the  condition  of 
the  track,  was  being  maintained. 

15.  Charges  5,  6,  7, »,  35,  and  36  proceeded 
on  the  assumption  that  the  only  Injuries 
alleged  In  the  case  or  In  the  several  counts 
consisted  In  displacement  of  plantiff's 
womb,  and  In  an  Injury  to  the  last  yen- 
tebra  of  her  spinal  column.  The  aasunip- 
tlon  Is  gratuitous,  as  a  reading  of  the 
complaint  will  demonstrate.  These 
charges  were  well  refused. 

16.  The  matter  ol  exemplary  damages 
was  before  this  court— as  were  many  oili- 
er points  now  again  presented— on  the 
former  appeal.  We  then  said :  **  We  dis- 
cover no  error  in  the  rulings  of  the  trial 
court  on  the  question  of  punitive  dam- 
ages. There  was  evidence  In  thenuse  tend- 
ing to  show  that  the  cross-ties,  or  a  con- 
siderable portion  of  them,  under  the  track 
at  the  point  of  the  derailment  of  the  car 
In  which  plaintiff  was  riding,— the  wreck 
being  the  result  of  a  broken  rail, — were 
'unsound/  'decayed.'  *  rotten;'  that  the 
rail  which  broke  was  an  'old  rail.'  as  were 
others  along  there;  and  tbat  the  defend- 
ant company  was  'constantly  repairing 
that  old  track  with  old  rails.'  With  the 
weight  or  sufflcieney  of  this  evidence  we 
have  nothing  to  do.  Whether  or  nut  Its 
tendencies  were  entirely  rebutted  by  other 
testimony  is  also  beyond  our  Inquiry. 
Those  were  qnestiotts  for  the  Jory.  We 
are  satisfied  that  it  tended  to  show  a 
condition  of  the  track,  not  to  know  and 
remedy  which  was  such  gross  negligence 
on  the  part  of  the  company  as  implied 
recklessness  and  wantonness,  such  indiffer- 
ence to  the  probable  consequences  of  its 
continued  use,  such  disregard  of  the  eaf»> 
ty  of  passengers  being  trausported  over  It. 
as  Is  the  equivalent  of  intentional  wrong, 
or  a  willingness  to  Inflict  the  Injuries 
complained  of.  And  If  the  Jury  found  the 
facts  to  be  In  accordanre  with  this  tend- 
ency of  the  testimony,  they  were  author- 
ised to  return  a  verdict  for  exemplary 
damages. "  The  evidence  In  this  record  is 
salntantlally  the  same  on  this  subject  as 
that  adduced  on  the  former  trial.  The 
conclusion  then  reached  we  now  reaffirm. 
What  was  then  said,  however,  is  open  to 
criticism  In  that  It  authorised  the  conclu- 
sion that  recklessness  or  wantonnees 
could  be  predicated  of  the  mere  omission 
of  a  duty  to  know  the  condition  of  the 
track  which  the  evidence  tended  to  estate 
llah.  That  this  was  an  inaccurate  state- 
ment of  the  doctrine  was  attempted  to 
be  demonstrated  by  the  present  writer  in 
the  snhsequent  case  of  Railway  Co.  v.  Lee, 
(Ala.)  9  South.  Rep.  2S0;  and  the  Inacen- 
rary  was  specttlrally  pointed  out  In  the  yet 

'  later  case  of  Railroad  Co.  v.  Vance.  (Ala.) 
9  Sonth.  Rep.  574.  That  statement,  how- 
ever, was  an  abstraction.  No  result  de- 
pended upon  it  there.nnd  nonedepends  on 
it  here.  As  was  reiterated  In  the  case  Inst 
cited,  the  condition  of  the  rails  and  (■rove- 
ties,  and  the  factof  oldrallslwIngnHedcon- 
stantly  to  repair  that  old  track,  was  suf- 
ficient to  authorise  an  Inference  on  the 
part  of  the  Jury  that  the  defendant  knew 
ol  this  condition  of  things,  and  to  Impute 
to  them  Bueh  reRklesMnesB  or  wantonnem 
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as  is  the  eqnivnient  of  conBcIoaa  wrongr- 
(loiDK  In  eontinuint;  to  run  trains  over  a 
trufk  in  sucb  daoKc^ruus  condttlun.  Uo 
fludhif):.  the  jury  were  farther  autliurfzed 
tu  IrapuBe  punitlre  dHmaxea.  It  folio wa 
that  the  several  charges  requested  by  the 
defendant  below  on  the  aBSumptlon  or  to 
the  effect  that  there  waBDoevideDce  In  the 
case  uf  reckJeasnesB  or  wantonnesa  were 
properly  refuued.  Railroad  Co.  t.  Hill,  90 
Ala.  71,  8  South.  Rep.  90;  Katlway  Co.  v. 
Lee.  (Ala.)  9  South.  Rep.  230;  Railroad 
Co.  V.  Vance,  Id.  574. 

17.  Charge  No.  requested  In  this  con- 
nectton,  Is  bad.  In  that  its  tendency  Is  to 
limit  the  ImpoaltloD  of  Tindlctlvedamages 
to  cases  In  which  there  la  an  "entire  want 
or  care"  on  the  part  of  the  defendant  In 
respect  of  maintenance  of  Its  track,  If  not 
also  In  postulating  facta  of  some  of  which 
there  Is  no  evidence.  Some  degree  of  care 
may  have  been  exercised  In  the  mainte- 
nance of  the  track,  and  yet  It  have  been 
conscloaaly  left  tn  ancb  condition  as  that 
to  run  trains  over  It  would  pmbLbly  have 
reaulted  la  disasters  of  the  kind  alleged 
here. 

IS.  The  court  Is  under  no  obligation  to 
single  out  the  testimony  of  one  or  more 
witnesses,  and  Instruct  the  Jury  to  reach 
certain  conclusions  It  such  testimony  be 
believed.  To  do  so  haa  a  tendency  togl  /e 
nndae  prominence  to  the  evidence  of  the 
witnesses  thus  separately  set  before  the 
Jury,  and  to  obscure  and  minimize  other 
evidence  bearing  on  the  point.  Such 
would  have  been  the  tendency  of  charge 
21,  requested  by  the  defendant,  with  re- 
spect to  the  testimony  of  Drs.  Gaston 
and  Johnson;  and  its  refusal  maybejus< 
titled  on  tha**  ground.  Salm  v.  State,  89 
Ala.  56,  8  South.  Rep.  8B;  Kennedy  v. 
State,  86  Ala.  327.  5  South.  Hep. 300;  Fariss 
V.  State,  85  Ala  1.  4  South.  Rep.  079. 

19.  In  Calhoun  v.  Uannan.  87  Ala.  277,  6 
South.  Rep.  291,  this  court  said:  "The 
burden  being  un  the  plaintiff  to  show  falsi- 
ty of  the  uflldavit  In  respect  to  the  ground 
allied  for  the  isauaune  of  theattachment, 
lie  must  reasonably  satisfy  the  mlnda  of 
the  Jury  Id  this  regard.  Manifestly.  If  the<r 
minds  are  left  In  a  state  of  cimlusion  and 
uncertainty  on  this  point,  the  plalntttf 
has  failed  to  make  out  this  very  essential 
part  of  hla  case,  and  cannot  recover." 
This  case  Is  relied  on  tosuppurt  the  excep- 
tions reserved  to  the  action  of  the  trial 
court  In  Tensing  to  give  charges  which 
asserted  that  if  the  ]nry  were  in  doubt 
and  uncertainty  as  to  certain  facts  essen- 
tial to  plaintiff's  case,  they  should  find 
against  her.  The  case  Is  not  authority  to 
the  point.  The  mind  maybe  reasonably 
eatisfled  of  a  given  fact,  and  yet  not  be 
certain  of  It.  nor  free  from  doubt  in  re- 
spect of  it;  but  no  mind  can  be  said  to  be 
reaaonably  satisfied  as  to  the  exlstem-e 
of  a  particular  fact  which  la  In  a  state  of 
confusion— tbe  synonym,  when  applied  to 
mental  processes  and  conditions,  of  be- 
wilderment and  distraction — In  respect 
thereto.  These  charges  would  have  re- 
quired a  greater  measure  of  proof  than  la 
oeeesaary  even  In  criminal  cases.  In  that 
the  conviction  on  the  part  of  the  Jury 
would  have  had  to  be  to  the  exclusion  of 
doubt  and  nncertalnty,  whether  reaaona- 


ble  or  not.  Harrla  v.  Raaaell,  (Ala.)  9 
South.  Rep.  641. 

20.  A  number  of  other  charges  were  re- 
quested by  the  defendant  and  refused. 
They  have  all  received  careful  considera- 
tion. We  shall  not.  however,  further  ex- 
tend this  opinion  by  a  discussion  of  them 
In  detail.  £acb  of  them  will  be  found  to 
be  either  nnsound  In  the  abstract,  or  ar- 
gumentative, or  misleading,  or  Invasive 
ol  the  province  of  the  Jury,  or  to  assume 
the  existence  of  evidence  not  found,  or  the 
non-existence  of  evidence  which  Is  found. 
In  this  record ;  and  many  of  them  are 
open  to  more  than  oneof  these  objections. 
Similarly  we  pretermit  discneaion  of  three 
or  four  rulings  on  theevldence,  becauae  the 
objections  to  them  are  obviously  lacking 
in  merit.  Every  point  made  In  the  case 
has  been  considered,  (a  great  number  of 
them,  indeed,  were  passed  on  when  the 
case  was  here  before,)  and  all  plauslbleex- 
ceptions  have  been  written  upon.  Wetlnd 
no  error  In  any  ruling  of  the  trial  court, 
and  the  Judgment  la  affirmed. 


Geneva  County  t.  Hai^l. 
{SapreiM  Court  of  Alabama.  June  SS,  1891.) 
RBTAiBiKe  Public  Roads — Failobb  to  Attbsd— 

JCRianiOTlON  OF  ClBOOIT  COUBT. 

Code  Ala.  1 1426,  In  regard  to  working  tbe 
publlo  roads,  provides  that,  "if  any  person 
warned  falls  to  attend  or  send  a  substitute, 
*  *  *  such  person  moat  pa^  for  each  day's  de- 
fault not  less  than  one  nor  more  than  l^ree  dol- 
lars, to  be  recovered  before  any  Justice  of  the 
eleuuon  nednct  in  wblob  such  road  Is,  In  the 
name  of  tbe  county. "  Held,  that  the  ciroultoonrt 
did  not  bars  original  Jurlsdiotiw  to  heara  oause 
lor  default  of  a  road  hand. 

Appeal  from  circuit  conrt,  Gmieva  conn- 
ty;  J.  M.  Cakmicuabl,  Jndge. 

Action  by  Geneva  county  agalnat  C.  T. 
Hall  to  recover  for  making  default  as  a 
road  hand.  Judgment  for  defendant. 
Plaintiff  appeals.  Atftrmed.  Code  Ala.  S 
1425,  coDcemlng  public  roads,  provides 
that,**  If  any  person  falls  to  attend  or  aend 
a  subatitute,  •  *  *  auch.peraon  must 
pay  for  each  day's  default  not  less  than 
one  nor  more  than  three  dollars,  to  be  re- 
covered before  any  Justice  of  the  election 
precinct  in  which  such  road  is,  in  tbe  name 
of  the  county." 

C.  A.  Lauey,  for  apxiellaiit.  Jf.  MtUU 
gfUij  for  appellee. 

CoLKMAN,  J.  The  defendant  was  prose- 
cuted, under  section  1425  of  the  Code,  for 
making  default  as  a  road  hand.  The  sec- 
tion provides  that  the  penalty  be  recov- 
ered before  »  Justice  of  tbe  peace  in  the 
name  of  tbe  county  There  Is  nothing  In 
the  record  to  show  that  the  cause  was 
heard  or  determined  by  a  justice  of  the 

fteace.  So  far  as  disclosed  by  the  record, 
t  was  originally  tried  In  the  circuit  court. 
To  give  the  cli*cult  court  Jurisdiction,  It 
was  necessary  that  the  trial  be  first  bad 
before  a  Justice  of  the  peace.  anJ  then, 
on  appeal  or  certiorari,  the  cause  could  be 
heard  In  theclrcult  court.  The  trial  In  the 
circuit  courc  reaulted  In  the  defendant 'a  ac- 
quittal. Appellant  cannot  complain  of 
this  result,  as  thetrial  court  had  nojurisdlc- 
tlon  of  the  ease. 
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VRA8E7  T.  BraeUAN. 

{Supreme  Court  of  Alabama.   June  26, 1891.) 

Bdj-ficienct  of  Sbrticb— Dkpault  Judomett. 
In  ao  acUoD  a^inst  A.  J.  Veasey,  a  ratom 
of  Borrice  npoo  "Jack  Veasoy,  the  defendaat, " 
is  snffloient  to  support  a  default  JudgmeuL 

Appeal  frum  circuit  court,  Corlngton 
county;  John  P.  Hubbahd,  Judge. 

Action  by  A.  J.  Veaeey  against  Frauds 
Bri^man,  tu  set  aMde  u  default.  Judg- 
ment fur  defendant.  Plaintifi  appeals. 
Affirmed. 

J.  D.  Ganlner,  for  appellant.  W.  D. 
Itoberts,  fur  appellee. 

McCi.KLLAN,  J.  The  following  Is  the 
asHlgnment  of  error  on  this  appeal : 
"Comes  the  appellant  Inthlscause^aud  aa- 
Blgns  for  error  (1)  the  Jadgnaeot  of  the 
court.  It  not  appeariog  that  the  defend- 
ant, A.  J.  Veasey,  was  served  or  had  no- 
tice of  the  bringing  of  the  suit.  **  The  rec- 
ord BhuwB  a  complaint  filed  by  Francis 
Brigman  against  A.  J.  Veusey;  a  writ  Is- 
Bued  hy  the  clerk  of  the  court  on  May  19, 
iKgo,  cummandlug  th^  aheritf  to  summon 
A.  J.  Veasoy  to  appear  and  answer  the 
complaint  of  Francfa  Brigman;  that  this 
writ  was  received  by  the  sheriff,  May  20, 
1800,  and  bears  the  fallowing  Indorse- 
ment :  "  Executed  this  20th  day  of  August, 
A.  D.  1890,  by  leaving  a  copy  of  the  with- 
in summons  and  complaint  with  Jack 
VeaHey,  the  defendE.nt.  M.  C.  Gault, 
Sheriff."  We  suppose  the  objection  to 
tblB  Bervlce  Is  rested  on  the  tact  that  It 
purports  to  hare  been  made  on  "Jack," 
not  A.  J.  Yeasey.  It  Is  untenable.  Had 
only  the  aumame  been  written  In  the  re- 
turn, bad  the  service  been  **by  leaving 
a  cnpy,  etc.,  with  Veasey,"  it  would  have 
been  good,  the  presumption  being  that 
the  defendant  was  thereby  in  tended , 
Snelgrove  v.  Bank,  6  A]a.2g.'>;)  and  surely 
he  fact  that  a  given  name  Is  set  oat,  the 
Initial  letter  of  which  is  the  same  as  one 
of  the  Initials  by  which  the  defendant  Is 
designated  in  the  summons  and  com- 
plt>inC,  can  have  no  tendency  to  overturn 
this  preHumptlon,  but  rather  to  strength- 
en  it.  Bat  the  retnrn  goes  further  than 
this.  Tt  not  only  usBerts  that  service 
WHS  made  upon  Jacit  Veasey,  thus  raising 
tht!  presumption  that  the  person  served 
was  the  person  sued;  but  It  affirms  that 
"Jack  Veasey"  la  the  defendant  in  the 
cause,  and  designated  tjiereln  by  the  name 
of  "A.  J.  Veasey."  We  have  no  hesita- 
tion in  reaching  the  conclusion  that  Berv- 
lce was  upon  A.  J.  Veasey,  the  defendant, 
and  that,-  upon  bis  failure  to  appear. 
Judgment  by  default  was  properly  entered 
against  him.  Affirmed. 


WiKSLow  T.  State. 

(Supreme  Court  cf  Alabama.  June  SB,  1891.) 

Faheht  and  Child  —  Dbsbbtiok  ov  Fatbbb— 
Uothbr's  Right  to  Behvicbs — Enticino  trou 
Master— £tidbnce~Fbodl'ction  or  Lettek. 
1.  One  charged  wttta  the  offense  of  enticioff 
a  minor  from  a  person  to  whom  Its  motbur  has 
hired  it  cannot  justify  upon  the  ground  that  its 
father  Is  entitled  to  Ita  sei-vices,  when  it  appears 
that  the  father  deserted  his  family  when  tbe 
child  was  two  yeara  old,  and  has  slaoe  contrib- 
uted nothing  to  ita  support. 


3.  The  fact  that  the  mother  procured  a  di- 
vorce, and  aftervrards  married  again,  dovn  uoi 
deprive  her  of  the  right  to  have  the  servii.«s  of 
her  child,  especially  when  the  father  does  not 
dalm  them. 

8.  It  is  not  error  to  admit  incompetent  evi* 
douse  which  isdirectly  in  rebuttal  of  incompetent 
testim^y  given  by  defendant  in  chief. 

4.  Where  one  objects  to  evidence  of  the  con- 
tents of  a  letter  written  to  him,  upon  the  ground 
that  the  letter  itself  was  the  best  evidence,  and  it 
appears  that  he  has  it  In  his  possession  In  court, 
it  IS  not  error  to  require  him  to  produce  the 
same  fortliwiUi. 

Appeal  from  criminal  court,  Pike  coun- 
ty ;  WILLIAM  H.  J'AKKB,  Judge. 

t.'harles  Wlnsluw  was  convicted,  under 
Code  Ala.  §  S767,  (it  enticing  a  minor  to 
leave  hia  employer.  Defendant,  appeals. 
Affirmed. 

Thd  defendant  was  convicted  under  sec< 
tlon  3757  of  the  Code.  The  prnuecutioD 
was  commenced  bycomplalntmade  before 
a  justice  of  the  peace  against  the  defend- 
ant by  one  Cornelia  Hall.  On  tbe  trial 
there  waa  testimony  going  to  show  that 
the  minor,  Anderson  Hmedley,  for  tbe  en- 
ticement of  whom  the  defendant  was  in- 
dicted, was  hired  to  other  parties  in  tbe 
neighborhood  of  the  defendant  previous  to 
and  at  the  time  he  was  hired  by  the  de- 
fendant. Upon  tbe  said  Cornelia  Hall  be- 
ing Introduced  as  n  witness  for  tbe  state, 
she  teBtlOed,  among  other  things,  that 
she  was  the  mother  of  tbe  minor,  said  An- 
derson Smedley.und  that  he  was  about  16 
years  old;  thnt  tbe  name  of  tbe  father  of 
the  boy  was  Alexander  Smedley,  who 
was  her  husbai^d  at  the  time  said  Ander- 
son was  born,  and  for  several  years  p^^• 
vious  thereto;  that  when  the  child  was 
about  two  years  old  ber  husband  desert- 
ed her,  and  several  years  after  his  deser* 
tlon  she  procured  a  divorce  from  him,  and 
married  one  Hall;  and  that  she  had  the 
custody  and  maintenance  of  the  said  mi- 
nor all  thewhilefrom  the  time  her  husband 
deserted  her  up  to  tde  time  he  was  hired 
by  the  defendant.  Upon  the  said  Cornelia 
Hall  testifying  that  she  had  a  letter  writ- 
ten to  the  defendant,  notifying  him  not  to 
hira  the  minor,  she  also  testltled  that  she 
could  neither  read  nor  write.  The  defend- 
ant objected  to  her  testimony  in  regard  to 
the  said  letter,  on  the  ground  that  there 
was  other  better  evidence  of  tbe  fact. 
Thecourt  overruled  tbe  objection,  and  the 
defendant  duly  excepted.  Tbe  state  then 
proceeded  to  give  notice  to  the  defendant 
to  produce  the  letter  forthwith.  The  de- 
fendant objected  to  this,  but  the  court 
overruled  the  objection,  and  permitted 
the  state  to  give  the  said  notice  for  the 
letter  to  be  produced  then  and  there. 
The  defendant  also  excepted  to  this,  and, 
upon  tne  court's  order  to  produce  the  let- 
ter, tt  being  in  his  possession,  it  waa  o^ 
fered  In  evidence. 

P.  O.  Harper,  for  appellant.  WllJlam 
L.  Martin,  Atty.  Gen.,  for  the  State. 

CoLRMAN,  J.  The  defendant  was  con- 
victed for"  knowingly  Interfering  » ith,  hir- 
ing, employing, enticing  away  or  inducing 
a  minor  to  leave  the  service  of  any  person 
to  whom  such  service  la  lawfully  due,* 
etc.,  as  prohibited  by  section  S757  erf  tbe 
Criminal  Code.  The  facts  aro,  tbe  father 
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deserted  hiB  family  some  14  or  16  years 
belore  the  lieiflnnliiK  of  the  prosecution, 
and  htis  never  lived  with  them  Bluce,  or 
claimed  the  custody  of  (ir  exercised  any 
control  over  his  child.  Tiio  mother  has 
had  entire  control,  and  by  her  own  labor 
raised  and  uinlntulned  her  son  diirlng  the 
time  be  was  unable  to  contribute  to  hie 
own  sfipport.  It  is  contended  'fnr  the  de- 
fendant ttaat  the  serTfces  of  the  child  are 
''lawfully  due"  the  father,  and  not  the 
mother,  as  averred  In  the  complaint.  Un- 
doubtedly the  lather  Is  the  head  of  this 
family,  and  the  law  devolves  upon  him 
the  daty  and  responnlblllty  of  maintain- 
ing his  children,  and,  so  tar  as  he  can, 
providing  for  their  proper  luHtractlon  and 
edncatlon.  For  this  reason  their  custody 
and  control  Is  conimltteil  to  him,  and  hels 
entitled  to  their  servlceb  In  preference  to 
the  mother  or  any  otherperson.  If  the  fa- 
ther, without  excuse,  refuses  to  recof^nlie 
and  perform  his  moral  and  legal  duty  In 
behalf  of  hia  children,  and  volontarily 
abandons  them  white  In  a  condition  of 
helplessness  end  dependence  to  the  care  of 
the  mother,  he  thereby  forfeits,  at  least  so 
Ions  as  his  unjustlfinble  desertion  contln- 
aes,  all  claim  or  rif$ht,  either  to  their  cus- 
tody or  their  services.  The  exclusive  and 
paramount  right  of  the  father  to  the  cus- 
tody and  servlre  of  the  child  over  that  of 
the  mother,  under  ancb  conditions,  does 
not  exist.  In  Schouler's  Domestic  Bela- 
tlons.  (pase  S45,)  It  Is  said:  "When  the 
father  has  discharged  himself  of  the  obli- 
gation to  support  thechild,  orhas  ubllged 
the  child  to  support  himself,  oar  courts 
are  reluctant  to  admit  his  right  to  the 
child's  services."  Oar  statute  law  In  re- 
gard to  parents  and  children  recognizes 
the  paramount  right  of  the  father,  as  did  j 
the  common  law;  bnt  the  policy  of  mod-  | 
ern  legislation  anmlstakably  tends  to  re- 
lieve the  wife  and  mother  of  the  disability 
Incident  to  coverture,  and  to  Invest  her 
with  many  of  the  legal  rights  which  at 
common  law  could  be  asserted  only  by 
the  husband,  and  thta  Is  especially  mani- 
fest when  the  hrsband  deserts  the  wife 
and  mother.  Section  25R6  of  the  Code  au- 
tliorlxea  the  mother  to  maintain  enaction 
fur  the  seduction  of  the  daughter,  if  the 
father  has  deserted  hlH  family.  Sections 
2.~)S6  and  2688  antborlze  the  m-,£her,ln  case 
of  desertion  of  his  lam'iy  by  the  father,  to 
mulnc9Jn  an  action  for  an  injury  to  a  mi* 
nor  child,  or  it  the  Injury  results  in  the 
death  of  the  minor  child.  The  recovery 
In  ench  cases  Is  compensatory,  and  Is 
measured  by  the  value  of  the  services  of 
the  chllfl,  (Williams  v.  Railroad  Co.,  [Ala.] 
9  South.  Rep.  77,)  and  the  mother  is  enti- 
tled to  maintain  the  action  upon  the 
ground  that  the  father  has  deserted  his 
family.  Section  2578  provides,  "when  a 
hnsband  or  father  bas  deserted  bis  family, 
the  wife  or  mother  may  prosecute  and  de- 
fend In  hla  name  any  action  which  he 
might  hnve  prosecuted  nr  defended,  and 
has  the  same  rights  and  powers  In  refer- 
ence to  such  action  which  he  might  have 
had."  It  Is  nnnecessar.v  to  continue  this 
part  of  the  discussion.  Her  right  to  the 
serWces  of  a  minor  child  are  not  lost, 
even  thuagh  she  procured  a  divorce  from 
her  husband  on  the  srouuds  uf  his  mis- 


conduct, and  she  should  afterwards  mar- 
ry again.  We  will  only  add  that,  in  this 
case,  the  former  husband  sets  up  no  claim 
to  the  custody  or  services  of  the  child, 
and  the  principles  of  law  declared  applica 
ble  to  the  facte  of  this  case  do  not  relate 
todlvorce  proceedings,  under  sections  2338. 
23B8,  Code.  We  hold  that  the  trial  court 
committed  no  error  In  ruling  that  the 
services  of  the  child,  under  the  evidence, 
were  due  the  mother. 

The  objection  to  the  admission  of  evi- 
dence cannot  be  sustained.  Conceding 
that  the  evidence  objected  to  was  Illegal, 
It  was  directly  In  rebuttal  to  that  testified 
to  In  chief  by  the  defendant  In  his  own  be- 
half. In  such  case  the  admission  of  the 
illegal  evidence  In  rebuttal  is  held  to  be 
Justified  by  the  admission  of  such  evidence 
In  chief.  Morgan  v.  State.  88  Ala.  224,  6 
South.  Rep.  761,  and  authorities  cited. 

When  documents  become  material  evi- 
dence in  a  cause,  the  rules  of  law  re<iuire 
that  the  original  Lw  produced,  or  its  ab> 
sence  legally  accounted  fur.  If  traced  to 
the  opposite  party,  notice  to  produce  Is 
necessary,  and.  If  disobeyed,  the  contents 
may  he  r>roved.  In  this  case  it  developed 
In  the  trial  that  the  letter  was  present  in 
court  in  the  possession  of  the  defendant. 
He  was  then  called  upon  to  produce  it. 
The  failure  to  gl^e  him  notice  before  the 
trial  to  produce  the  letter  would  have 
been  a  sufficient  reason  to  have  excluded 
evidence  of  Its  contents.  If  the  letter  had 
not  been  In  court  In  the  posscEMlon  of  the 
defendant.  All  the  purposes  of  a  notice  to 
produce  the  letter  were  fully  etfeeted  with- 
out notice.  The  letter  was  produced  and 
read  In  evidence.  The  objection  that  he 
had  not  been  notified  to  produce  It  can- 
not avail  the  defendant.  There  is  no  error 
In  the  conclusion andjudgment  uf  the  trial 
court.  AfHrmed. 


Peteb  v.  Kabn. 
(Supreme  Ctnurt  of  AUttxtma.  June  35, 1891. ) 
AppaiNivsirr  or  RBCKiveit. 
1.  A  bill  against  the  administrator  of  two 
brothers  alleged  that  one  of  them,  prior  to  bis 
decease,  was  co-sorety  with  oomplainant  npon  a 
guardian's  bond,  upon  which  oomplainant  had 
been  compelled  to  pay  Beveral  thoasand  dollars; 
that  his  co-surety,  during  the  action  on  such  bond, 
fraudulently  convoyed  all  his  property,  consist- 
ing of  personalty,  to  his  brother;  and  that  tbead- 
mtnistrator  was  rapidly  selling  such  personalty, 
and  had  no  i»<operty  of  his  own  Bubjeot  to  execu- 
tiCQ.  Tfaeatuwerdid  Q3t  controvert  theesseotial 
arennents  of  the  bill,  except  In  general  terms, 
bat  denied  the  amount  of  the  indebtedness. 
Held  sufficient  to  Justify  the 'appointment  of  a 
receiver,  although  the  administrator  was  making 
the  sales  under  order  of  court,  and  was  deposit- 
ing tbeprooeeds  in  the  banlt. 

3.  The  fact  that  sach  bill  allures  a  deficiency 
of  l^al  assets  is  safBdent  to  impart  equity 
thereto. 

a  Two  days  after  the  filing  of  the  bill  the  reg- 
ister appointed  a  receiver  without  notice  to  de- 
fendant, and  on  appeal  the  chancellor  confirmed 
such  appointment,  bnt  required  a  bond  of  com- 
plainant, compelling  him  to  pay  all  damages  if 
hu  failed  to  sobject  the  property.  Held,  that  the 
oonflrmatlon  by  the  chuicelUir  was  valid,  where 
he  allowed  the  introdoctloii  of  new  affidavits 
and  defendant's  answer. 

4.  The  fact  that  a  oompromise  of  Uie  Jada- 
ment  against  the  sureties  on  the  guardian  bona. 
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«aBcted  byoomplain&nt,  and  ratified  by  the  court, 
was  for  a  Bum  less  than  complalnunt's  original 
liability  on  aueh  Judgment,  will  not  tmrhia  right 
«( fsontnlratf  on. 

6.  The  fact  that  oompl^oant  m^have  aron- 
■mdj  at  law  doee  not  prevent  him  from  obtaining 
«Bcb  relief  in  eQuiby. 

6.  A  contention  that  complainant,  by  with- 
feoldlDg  his  own  property  from  the  satisfaction  of 
the  Judgment,  forced  the  compromise,  when  not 
Mipported  by  any  matter  on  the  face  of  the  hill, 
will  not  be  considered  on  motion  to  dismiss  tor 
want  of  equity,  since  such  motion  will  be  treated 
aa  a  demurrer. 

7.  Complainant's  right  to  contributioa,  la 
reference  to  attorney's  fees  pali  in  effecting  the 
4M>mpromise,  will  not  be  considered  on  such  mo- 
tion, when  there  is  no  special  aemurrer  to  that 
part  of  the  bill. 

8.  The  statute  of  limitations  of  one  year  does 
■ot  apply  in  this  case,  since  a  fraudulent  veodee 
«r  personal  propert;  must  hold  possession  tbere- 

for  six  years  to  obtain  title  aa  against  a  cred< 
Itor  of  the  vendor. 

Api>eal  from  cbnucery  court.  Mobile 
«onnty;  W.  H.  Tatloe.  Cbaocellur. 

Bill  Ut  Rubject  certain  property  by  Ber- 
nard Kcihn  agalnHt  Cliarles  F.  O.  Peter, 
aclmlnlBtratur  of  Charles  Werborn  and 
George  P.  Werborn.  Decree  for  cumplaln- 
4Uit.    Defendant  appealH.  Affirmed. 

Fred'k  G.  Bromberg,  lor  appellant. 
€SarkB    Webb^  tor  appellee. 

Glopton.  J.  The  equity  of  the  bill, 
which  Ib  flied  by  appeltee.  Is  ituatalTiable 
4>n  complain  a  Dt'a  right  to  contribution, 
lu  n>Rpect  to  this  matter,  the  case  made 
is:  ComplHinant  and  iieorge  Werborn, 
«n  intestate  ot  appellant,  were  co-suretlea 
on  the  guardian  bond  of  Adolph  Proa- 
kauer,  and  as  such  sureties  became  liable 
for  the  amount  of  a  decree— about  fl6,- 
IKW— rendered  in  the  probate  court.  Decern* 
berl{7, 1886,agaIn8tPro8kaneron  the  final 
•ettlemenc  of  his  guardianship.  Id  May, 
1889.complalnant,  In  compromlne  and  sat- 
isfaction ot  the  decree,  paid  the  succeeding 
Cnardlan  the  som  of  f4.900,  and  obtalupd 
a  full  acquittance  and  discharge  ot  all  the 
<ibllgur8  on  the  bond  from  further  liability 
ander  the  decree  or  on  the  bond.  The 
compromise  was  reported  to  and  con* 
Armed  by  the  court  appointing  the  guard- 
ian with  whom  It  was  made,aDd  satisfac- 
tion of  the  decree  entered  on  the  record. 
It  these  allegatlone  be  true,  complainant 
had  discharged  the  entire  liability  against 
himself  and  his  co  surety,  so  that  the  lat- 
ter could  nev3r  be  required  to  pay  any- 
thing to  a  succeeding  guanllau  or  to  the 
ward.  This  clearly  entitled  complainant 
to  contrlbatloq  from  the  co-surety  to  the 
extent  of  a  moiety  of  the  amount  paid  to 
obtain  the  release  and  discharge;  and  he 
may  come  Into  equity  to  enforce  and  re- 
ceive it,  notwithstanding  there  may  be  a 
remedy  at  law.  Tbls  rule  is  well  settled. 
Fegrnni  v.  BIley,  88  Ala.  S99,  6  South.  Rep. 
793:  Stall  worth  t.  Preslar,  84  Ala.  605; 
Handleyv.  Heflin,  84  AIn.  600.4  South.  Eep. 
725.  The  fact  that  complainant  eatlefled 
the  decree  and  obtained  tlie  discharge  by 
the  payment  ot  a  sum  lees  than  one-third 
of  its  entire  amount  does  not  affect  his 
right  of  contribution.  The  co-surety  can- 
Botcomplaln  that  the  amountof  bla liabil- 
ity Is  thereby  reduced  to  less  than  his  share 
of  the  original  demand,  nor  can  he  take 


the  benefit  of  complainant's  compromiBa 
and  settlement,  and  repudiate  Its  burdens. 

Statlworth  v.  Preelar,  supra. 

The  contentiun  of  defendant  that  com- 
plainant forced  the  guardian  to  compro- 
mise by  withholding  his  own  property 
from  appropriation  to  the  satislactioo  of 
the  decree,<and  availing  himself  ot  Wer- 
bom's  sale  ot  hia  property,  which  he  now 
alleges  to  be  fraudulent.  Is  not  supported 
by  any  matter  apparent  on  the  face  of  the 
bin.  A  motlun  to  dismiss  tor  want  of  eq- 
uity, as  well  as  a  demurrer,  must  be  based 
on  the  case  made  by  the  bill.  On  demur- 
rer and  such  motion,  the  answer,  though 
tiled.  Is  not  before  the  court,  except  so  far 
as  the  demurrer  may,  under  the  statute, 
be  incorporated  therein,  and  no  new  fact 
set  up  In  avoidance  can  be  looked  to. 
This  Is  matter  which  arises  on  the  final 
hearing.  Neither  will  we  consider  com- 
plalnant's  right  to  contribution  In  refer- 
ence to  the  sum  paid  an  attorney  tor  his 
services  lu  effecting  the  settlement,  or  to 
the  creditors  of  the  Alabama  Gold  Life  In- 
surance Company  on  account  of  shares  of 
the  stock  ot  the  corporation,  which  be 
claims  to  hare  redeemed  for  the  benefit  of 
hlmfielt  and  Werborn;  there  being  no  de- 
murrer going  specIalLv  to  such  parts  of  the 
bin. 

For  the  enforcement  and  payment  ot  the 
amount  which  may  be  due  complainant 
the  bill  seeks  to  reach  and  subject  proper- 
ty alleged  to  have  been  fraudulently  sold 
and  conveyed  by  Werborn.  It  avers  that 
after  proceedings  were  commenced  in  the 
probate  court  to  compel  Proskauer  to 
make  a  final  settlement  ot  his  guardian- 
ship, and  before  the  rendition  of  the  de- 
cree, George  Werborn  convened  by  writ- 
ten Instrument  to  his  brother,  Charles 
Werborn,  snbstantially  all  his  property, 
consisting  ot  his  entire  stock  of  goods, 
choses  In  action,  household  and  office  for- 
niture,  and  other  mentioned  articles,  for 
the  fraudulent  purpose  of  preventiug  the 
same  from  being  subjected  tor  the  pay- 
mentof  whatever  decree  might  berendered 
against  Proskauer  as  gnardian.  The 
facts  In  wlilch  the  fraud  is  snpposed  to 
consist  are  Hpeclfically  stated.  To  a 
proper  understanding  ot  tha  question  in- 
volved in  this  aspect  ot  the  bill.  It  should 
be  stated  that  defendant  Is  the  duly-ap- 
pointed administrator  ot  the  estates  of 
both  George  and  Charles  Werborn.  The 
right  ot  complainant  to  file  the  bill,  for 
the  purpose  of  reaching  and  subjecting  to 
his  demand  property  fraudulently  con- 
7eyed  by  George  Werborn  In  bis  lite-tdme, 
does  not  depend  upon  the  effect  and  con- 
struction ot  section  3544 of  theCode,  which 
authorises  a  creditor  without  a  Hen  to  file 
a  bill  in  chancery  to  subject,  for  the  pay- 
ment to  his  debt,  property  frauduUntly 
conveyed  by  his  debtor.  Bftfore  the  stat- 
tute  was  enacted,  this  court  asserted  the 
principle  that  a  creditor  of  a  deceased 
debtor,  without  having  obtained  Judg- 
ment and  exhausting  his  legal  remedies, 
may  come  Into  equity  to  subject  to  his  de- 
mand property  fraudulently  C(mveyed  by 
the  debtor  while  in  life,  there  being  a  de- 
ficiency of  legal  assets.  Commencing  with 
PhaMs  V.  Leachman.  20  Ala.  662,  and  ex- 
tending to  the  present  time;  this  court  has 
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anlforml7  maintained  bills  of  this  charac- 

ter.  HouMton  v.  Blackman,  06  Ala.  669. 
The  eqaity  uf  bills  of  this  claea  restp  on 
the  principle  that  when  the  lefeal  aesetH 
are  insufflclent,  and  the  admlnlHtrator.be- 
caaM  boontl  by  the  Iraod  ot  bia  Intestate, 
cannot  administer  the  property  subject  to 
the  claimR  of  credltora,  the  coart  o( 
chancery  only  can  grant  (all  and  proper 
rell^.  Such  blllsdepend  npon  the  original 
and  primary  Jnriadictlon  of  conrta  of  eqaf- 
.ty  ta  mattera  of  admlniatratlott  and  mar- 
Bhallnie  the  assets  of  the  estate  for  the  en- 
forcnroent  o(  the  claims  of  creditors,— -a 
jDrlsdictlon  distinct  and  Independent  of 
that  to  which  creditors  of  a  IMnK  debtor, 
whose  claims  are  not  connected  with  an 
administration,  can  resort.  Lehman  v. 
Meyer,  B7  Ala.  80G.  The  bill  avers  s  defi- 
ciency of  legal  aaseta,  which  la  all  that  la 
required  to  Impart  equity.  Battle  v. 
Held,  6S  Ala.  149. 

Complainant's  rlffbt  to  contrihotlon  did 
not  arise  antil  payment  of  the  sura  re 
ceired  In  full  satisfaction  of  the  decree, 
which  wae  In  May,  1S89.  The  canees  of 
demurrer,  based  on  the  lacbee  of  com- 
plainant and  the  statute  of  limitations  of 
one  year,  ai^  not  well  founded.  The  pos- 
aesslon  of  a  fraudulent  vendee  of  personal 
property  muRt  coutlnne,  under  the  stat- 
ute of  limitations,  for  six  years,  to  gtre 
tilm  title  as  aKainst  a  creditor  of  the 
vendor.  HnodgrasB  t.  Branch  Bank  at 
Decatur,  25  Ala.  161. 

Two  days  after  the  blU  was  filed  the 
roister,  on  application  of  complainant, 
appointed  a  receiver  without  notice  to 
defendant.  From  this  order  defendant 
took  an  appeal  to  the  chancellor,  who, 
after  hearlns  the  eame,  decreed  that  the 
Appointment  of  a  receiver  by  the  reirister 
be  vacated  and  annulled,  unless  complain- 
ant executed,  within  three  days,  a  bond, 
with  good  and  euffirlent  HecnrltifNi,  In  the 
aum  of  $7,000,  payable  to  and  approved 
by  the  refdster,  and  conditioned  that,  it 
complainant  failed  to  sabject  the  proper- 
ty to  bia  demand,  he  will  pay  all  such  costs 
and  damages  which  an.^  person  has  sus- 
tained, or  may  sustain ,  from  the  appoint- 
ment  or  continuance  ot  a  receiver.  By  a 
■nbBpqnent  order,  the  time  for  flllng  the 
bond  was  extended  a  few  daya  lunicer, 
and  the  amount  reduced  to  f6,000.  The 
required  bond  having  been  executed,  the 
rbancellor  ordered  "that  the  receivership 
heretofore  granted  in  said  cause  be.  and 
tbn  same  is  hereby,  continued  until  the 
{nrther  order  of  the  court. "  It  Is  Insisted 
that  the  order  ot  the  chancellor  should  he 
reversed,  and  the  recover  discharged,  for 
the  mason  that  be  was  appointed  by  the 
register  without  notice  to  defendant,  and 
-wltbout  a  good  reaaon  being  shown  for 
failure  to  give  the  same.  It  may  be  con- 
ceded that  no  good  reaaon  was  abowu  for 
Dut  giving  notice  of  the  time  of  the  appli- 
cation to  the  regtateiforthe  appointment 
-of  a  recover.  On  the  hearlpg  of  the  ap- 
peal from  bis  order,  the  chancellor  was 
authorized  to  ref*elve  additional  affida- 
vits from  either  or  both  parties,  hear  and 
determine  the  matter  as  on  an  original 
application,  and.  If  deemed  necessary  or 
proper,  to  continue  the  appointment  of 
the  receiver,  though  made  without  no- 


tice, and  without  a  reason  being  shown 
for  not  giving  notice.  Heard  v.  Murray, 
(Ala.)  9  South.  Rep.  614.  This  was  the 
courae  pursued  in  this  case.  The  chancel- 
lor received  other  affidavits,  and  the  an- 
swer of  defendant,  which  bad  been  filed, 
was  also  submitted  to  him.  He  had  the 
opportunity  of  being  heard.  This  dla- 
tlngulshee  the  case  from  Moriti  v.  Miller, 
87  Ala.  831,  6  Sonth.  Bep.  268.  which  was 
an  appeal  to  this  court  from  an  order  of 
the  lower  eoort,  appointing  a  receiver 
without  notice,  not  preceded  by  an  order 
of  the  register. 

This  fairly  raises  the  question  whether 
the  facts  justified  the  appointment  of  a 
receiver.  By  filing  the  bill  and  service  of 
process,  complainant  acquired  a  specific 
lien  on  the  property.  To  make  hla  lien 
effective,  he  haa  a  right  to  have  the  sub- 
ject ofUtigatluD  preserved  until  the  rights 
of  the  parties  can  be  finally  adjudicated, 
and  for  this  purpaae  the  appointment  of 
a  receiver.  If  there  be  a  reasonable  proba- 
bility of  subjecting  the  property  to  hie 
demand,  and  there  la  danger  of  loss  from 
misconduct  or  Insolvency,  If  permitted  to 
remain  In  posaesslon  of  defendant.  As- 
hurst  T.  Lehman,  Ala.  87u,  6  South. 
Rep.  781.  The  demand  of  complainant  ts 
not  seriously  controverted;  defendant  in 
his  answer  merely  expresses  Ignorance  of 
the  facts.  While  the  answer  denies.  In 
general  terms.the  allegatlone  of  the  bill,— 
that  George  Werborn  was  not  Indebted 
to  Oharlfls  werborn  in  any  sum  whatev- 
er, or.  If  Indebted  to  him.  It  was  an 
amount  far  leas  than  the  sum  stated  In 
the  bill  of  sale  or  transfer  of  the  property, 
and  that  the  araountof  anch  IndebtedneHS 
was  groaely  exaggerated  to  conceal  the 
frandulent  character  of  the  trauaactlon,— • 
there  Is  no  denial  that  the  sale  was  made 
after  the  proceedings  were  commenced 
against  Proskaner  as  guardian,  and  be- 
fore the  rendition  of  the  decree.  Also 
tbatlt  embraced  hisentire  stock  of  guoda, 
houaehold  and  office  furniture,  substan- 
tially all  his  property,  is  not  controverted. 
It  further  appears  that  George  and 
Charles  Werborn  were  brothers.  The 
date  of  the  bill  of  sale,  which  la  set  out  In 
the  answer,  anbstantlatea  the  averment 
of  the  bill  as  to  the  time  when  It  was 
made  The  fact  set  np  In  the  answer, 
that  the  partnership  of  which  enmplaln- 
ant  was  a  member  received  $1,000,  which 
tlie  bill  of  sale  apeoifies  Charles  Werborn 
agreed  to  pay  aa  part  of  the  conaldera- 
tlon,  Is  not  sufficient,  on  the  application 
for  a  receiver,  where  the  right  to  the 
property  cannot  be  determined,  to  over- 
come the  reasonable  probability  ofsubjert- 
ing  it  to  complalnant'ademand.  created  by 
the  foregoing  facta.  The  bill,  which  is 
verified,  further  avers  that  defendant  has 
disposed  of  a  targe  portion  ot  the  proper- 
ty, collected  sundry  debts,  Is  carrying  on 
the  same  buslnesfl,  using  therein  and  dis- 
posing of  the  remaining  goods  and  other 
property;  that  a  large  portion  thereof 
haa  been  and  is  now  being  sold  at  public 
auction ;  and  that  defendant  has  no 
property  subject  to  execution.  The  an- 
swer does  not  deny  tlit;Be  averments,  but 
seta  up  In  avoidance  that  the  aalea  which 
the  defendant  has  made  hai^e  been  sales 
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of  the  fltock  of  goodH  under  order*  of  tbe 

probate  coort,  aofl  the  proceeds  are  de- 
posited In  bank.  Defendant  also  claims  a 
large  sum  ol  money  due  him  for  labor 
expended  in  preparing  the  goodn  Tor  sale, 
and  91.000  aa  exempt  trom  administra- 
tion. As  a  general  propueitlon,  a  coart 
of  equity  will  not  interfere  with  the  ad- 
mlnlatratlun  uf  an  estate  by  taklDff  the 
property  from  the  administrator,  and 
placing  It  In  the  posneasion  pfa  receiver,  an- 
Icsfl  there  Is  mauifeat  danger  uf  irrepara- 
ble loss.  The  reason  on  which  tbe  rule 
rests  Is  that  the  administrator  derives  his 
antborlty  from,  and  is,  In  a  quallfled 
sense,  an  officer  of,  tbe  probate  court, 
which  ordinarily  has  the  power  to  afford 
creditors  necessary  protection,  so  that 
there  can  bnt  seldom  arise  a  necessity  for 
other  preventlre  or  protective  remedy. 
This  reason  does  not  exist  In  a  casR  like 
the  present,  (,'omplalnant  is  not  a  credit- 
or of  the  estate  o I  Charles  Werbom,  and 
the  bond  ol  defendant,  as  administrator 
of  that  estate,  can  afford  bim  no  protec- 
tion. No  property  is  taken  from  d^end- 
ant  wbtcb  be  holds  as  administrator  of 
George  Werborn.  As  complainant  seeks 
to  reach  and  subject  to  a  demand  against 
the  estate  of  George  Werborn  property 
held  and  claimed  by  defendunt  as  assets 
of  the  estate  of  Charles  Werborn,  the  pro- 
priety of  appointing  a  receiver  depends  on 
the  same  principles  as  if  Charles  Werborn 
were  living,  and  posaetied  and  claimed 
the  property.  On  ekamlnatlon  of  the 
whole  ease,  we  are  not  prepared  to  say 
that  the  chancellor  erred  In  continuing 
tbe  recelTershlp.  We  come  to  thia  conclu- 
sion less  reluctantly  in  consideration  of 
the  fact  that  tbe  chancellor  required  com- 
plainant, as  a  condition  precedent,  to  give 
bond  fully  protecting  defendant  and  the 
estate  of  Charles  Werbom  against  all 
damages  resultant  therefrom,  If  complain- 
ant should  be  nnsucceesful  In  bis  suit. 
Were  all  the  chancellors  to  adopt  the 
same  course,  much  injustice  and  Injury, 
which  oftentimes  ensue,  would  bearolded. 
Affirmed. 


Alston  et  al.  v.  State. 
(Swprtme  Court  of  Alabama.  June  SR,  1801.) 
Jtmosa— DsPOBiT  op  Pdblio  Fckds— LtABiLinss. 

The  deposit  In  a  bank  by  a  Judge  of  pro- 
bate of  a  check  received  by  him  In  payment  a 
Iteeoae,  under  the  title  ^^A.  H.  A.,  Judge  of  Fn>- 
bate,  Iiloense  Money,  **  with  no  agreement  that 
such  property  is  to  remala  tbat  of  the  depositor, 
is  a  general  deposit,  creating  tbe  relation  of  debtor 
and  creditor,  and  is  contrary  to  Code  Ala.  S§  632, 
0S8,  8805,  which  prohibit  snch  Judge  iram  know- 
ingly converting  tnioh  money  to  his  own  use,  or 
permitting  any  other  person  to  nse  any  part  of 
same;  and  where  the  bank  falls,  and  an  aotion  Is 
brought  apon  theofflulal  Ixmd  of  such  Jodge,  it  is 
no  defense  that  ha  believed  such  aot  to  be  au- 
thorized, and  that  the  bank  enjoyed  tlie  ooofl- 
dence  of  the  business  world. 

Appeal  from  clivnlt  court,  Barbour 
county;  J.  M.  Gabuichaei..  Judge. 

Action  by  tbestate  against  A.  H.  Alston, 
Judge  of  probate,  and  Amanda  A.  Ott,  ap> 
on  an  ofBciaJ  bond.  Verdict  and  jndg- 
ment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

iMwnnee     I^ee  and  i'eucii  Jk  Evans, 


for  appellants.  IFm.L.  Xfjutfo.Atty.Gen., 
for  tbe  State. 

Walebh.  J.  In  such  rasPS  as  the  law 
pr«scrlt>es  a  state  or  cunnt.r  license  to  en- 
gage in  or  carry  on  any  business,  or  to  do 
any  act,  tbe  amonnt  required  for  such 
license  must  be  paid  to  tbe  probate  Judge 
of  the  county  In  which  it  Is  proposed  to 
tngage  In  or  carry  on  such  bnalnesa  or  to 
do  such  act.  Tbe  money  ho  paid  for 
licenses  being  part  of  the  revenue  of  tbe, 
state  or  county,  as  the  case  may  be,  and 
received  by  the  probate  judge  In  his  offlcial 
capacity,  he  is  prohibited,  under  criminal 
I>cnaltles,  fmm  knowingly  converting  or 
applying  any  of  it  to  bis  own  use.  or  to 
the  nee  of  any  other  person,  or  permitting 
another  to  use  any  of  It;  and  he  must,  on 
the  last  day  of  each  qnarter,  pchy  to  the 
state  treasurer  the  money  received  by  bIm 
for  such  llcensas  belonging  to  the  state, 
and  to  the  county  treasurer  the  money  re- 
ceived by  him  for  such  licenses  belonging 
to  the  county.less  the  amonnt  of  the  com- 
missions allowed  to  blu  by  law.  Code 
18H0,  §S  «82, 688. 8803, 8805.  The  plain  Stat- 
Dtory  requirements  here  r^erred  to  exert 
a  controlling  Influence  In  tbe  determlna* 
tlon  of  the  question  presented  In  tbls  ease 
by  the  contention  that  the  failure  of  the 
defendant  Alston  to  pay  to  the  state  cer- 
tain license  money,  which  he  collected,  and 
wltb  which  be  Is  chargeable  as  pnibate 
jndge,  should  be  excused  on  the  ground 
that  aald  license  money  has  been  lost  by 
reason  of  the  failure  of  a  bank  In  which  it 
had  been  deposited,  at  a  time  when  said 
bank  enjoyed  the  citnfldence  and  esteem  of 
the  business  world,  and  of  tlie  embarrass- 
ment of  which  said  Alston  had  no  reason 
to  know  or  suspect  ontU  after  tbe  failure 
was  publicly  announced.  Can  this  excuse 
avail  as  a  defense  to  the  suit  of  tbe  state 
to  recover  tlie  amount  of  Its  Hcensemon^ 
so  lost?  This  inquiry  Involves  tbe  qnes 
tlon  of  right  of  the  probate  Jndge  to  make 
the  deposit  as  he  did.  AlMton.  as  probate 
Judge,  accepted  payment  of  tbe  license 
money  In  the  cheek  nl  the  licensee,  made 
payable  "to  county  and  state  of  Ala.,  or 
bearer."  This  check  Alston  presented  to 
tlie  bank,  and  had  the  amount  thereof  put 
to  hie  credit  on  an  account  entered  on 
the  books  of  tbe  hank  with  '*A.  H.  Alston, 
Judge  of  Probate.LlrenseMoney."  Depos- 
its made  wltb  bankers  are  either  general  or 
special.  In  the  case  of  a  special  deposit, 
the  bank  merely  assumes  tbe  chaive  ur 
custody  of  property,  wlttaont  antfaomy  to 
use  it,  and  tbe  depositor  is  m titled  to  re- 
ceive back  the  identical  money  or  thing 
deposited.  In  snch  case,  the  right  of  prop- 
erty remains  In  tbe  depositor,  and.  If  the 
deposit  is  of  money,  the  bank  may  not 
mingle  It  with  Its  own  funds.  The  rela- 
tion created  is  that  of  bailor  and  bailee, 
and  not  that  of  creditor  and  debtor. 
Boyden  t.  Bank,  85  N-  C.  18;  Dawson  t. 
Bank,  5  Ark.  297;  Lowry  v.  Pol fc  Co..  61 
Iowa,  50;  3  Amer.  &  Eng.  Enc.  Law,  93;  1 
Morse,  Banks,  §  183  et  seq.  When  a  mon- 
ey deposit  Is  made,  it  Is  to  be  nv:arded  as 
a  general  deposit,  unless  there  la  evidence 
to  show  that  it  was  the  bank's  duty,  by 
agreement,  express  or  clearly  Implied,  to 
keep  it  separate  and  ap»t  from  Its  own 
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lands,  and  to  retoni  that  Identical  money 
to  the  depositor.  Money  received  by  a 
bank  unfEeneral  deposit  becomeH  the  prop- 
erty of  the  bank,  and  can  be  loaned  or 
otherwise  used  by  It,  as  other  moneys 
belonging  to  It.  The  bank  becomes  the 
debtor  of  the  depositor,  and  Its  obligation 
la  satisfied  by  honoring  the  depositor's 
checks  to  the  amount  of  bis  deposit.  The 
depositor's  claim  is  a  mere  chose  in  action 
for  so  mach  money.  He  becomes  a  cred- 
itor of  the  bank.  Bank  v.  Millard,  10  Wall. 
1.53;  2  Amer.  &  Eng.  Edc.  Law,  93,  94. 
The  words,  "Jadge  of  probate,  license 
money,"  annexed  to  the  name  of  the  de- 
positor, served  to  distinguish  that  particu- 
lar account,  and  to  keep  It  separate  from 
other  dealings  he  might  have  with  the 
bank.  Moneys  depouited  on  an  account 
kept  In  that  form  would  be  more  readily 
traced,  and  the  bank,  perhaps,  would  be 
chnrgeable  with  notice  of  the  source  from 
which  the  depositor  derived  funds  which 
he  directed  tu  be  credited  to  hlra  In  that 
way.  Bnt  the  addition  of  the  words  re- 
ferred to  wunid  unt  operate  to  change 
the  characterof  tbedeposlt  from  a  general 
to  a  special  one.  Tb»«  la  nothing  to  in- 
dicate that  the  amount  cliarged  against 
Itself  by  the  bank  on  this  account  was 
kept  separate  or  nnmlngled  with  its  own 
property.  The  contrary  appears.  Mani- 
festly, the  bank  did  not  undertake  to  be- 
come the  bfUlee  of  that  license  money. 
The  elftet  of  the  transaction  was  simply 
to  substltnte  one  person  to  another's  po- 
sition, as  a  creditor  of  the  bank,  tu  the 
amount  of  the  check  deposited.  The  mak- 
er of  the  check  bad  no  property  In  the 
funds  of  the  bank  by  virtue  of  his  account 
therewith.  The  entry  of  the  amount  of 
the  check  on  Alston's  account  was  bnt  a 
shifting  of  the  bank's  liability,  So  far  as 
Alston  was  concerned,  the  bonk,  by  ac- 
cepting the  deposit,  merely  became  bis 
debtor,  uud  assumed  the  obligation  to 
bonor  his  checks  to  the  amount  so  cred- 
ited to  blm.  Havens  V.  Latbene,  75  N.  C. 
605 ;  McLaln  v.  Wallace,  103  Ind.  662,  6  N.  £. 
Rep.  911;  1  Morse,  Banks,  (Sd  Ed.)  iim: 
2  Morse,  Banks,  (8d  Ed.)  §  604.  The 
money  of  the  state  was  thus  tamed  over 
to  the  bank  on  general  deposit,  and  be- 
came a  part  of  Its  funds,  and  subject  to  Its 
use,  as  anyotherof  Its  properly.  This  use 
of  the  public  money  by  the  probate  Judge 
was  without  warrant  of  law.  He  had  no 
right  to  convert  it  to  his  ow^n  use.  or  per- 
mit any  one  else  to  use  It.  The  deposit 
was  of  like  effect  as  a  loan  of  the  money. 
It  was  an  unauthorised  use  .thereof.  The 
probate  Judge  by  that  act  voiantarlly  re- 
Itnqnlshed  his  custody  and  control  of  this 
public  fund,  so  that  he  could  not  reclaim 
It.  When  the  state  demands  it,  his  an- 
swer is  that  be  no  longer  has  it,  but  has  a 
claim  for  the  amount  tiiereof  against  an 
insolvent  bank.  In  view  of  the  statutory 
provisions  above  referred  to,  we  think 
that  this  answer  Is  wholly  insufficient  as  a 
defense.  The  effect  of  the  statute  is  to 
make  the  probate  Judge  the  custodian  of 
that  money,  and  to  prohibit  him  from  per- 
mitting another  to  nse  it.  Wtwther  or 
not  It  woaid  have  been  wise  to  authorize 
the  deposit  of  the  public  funds  In  banks  of 
rented  solvency  was  a  mattor  lor  legisla- 


tive determination.  The  lapltiatare  haa 
prohibited  any  snch  dispoidtlon  ol  poblle 
moneys  as  Is  effected  by  a  general  deposit 
thereof  In  bank.  The  courts  cannot  rec- 
ognize as  legitimate  and  excusable  that 
which  the  statutes  have  forbidden.  They 
are  without  power  to  dispense  with  the 
requirements  of  tha  Btatute,  though  it 
may  be  apparent  that  the  defendant  did 
not  knowingly  violate  the  law;  that,  la 
making  the  deposit,  he  was  acting  under 
a  generally  prevailing  mlBupprehenslon 
that  such  .diapoBltlun  of  public  moneys 
was  auth<irlzed;  and  that  he  may  have 
honestly  thought  that  it  was  the  safest 
and  most  prudent  thing  to  do,  under  the 
circumstances, until  thearrlval  of  the  time 
when  be  was  regnlred  to  make  payment 
to  the  state.  The  deposit  Its^f  having 
been  unlawful,  a  vlntatlon  of  an  official 
duty,  and  a  breach  of  the  condition  of  the 
bond,  n  defense  which  neceasarlly  Involves 
rellnnce  upun  that  act  as  valid  and  au- 
thorized must  unavoidably  fail.  Lowrv 
V.  Polk  Co.,  51  Iowa.  50;  Wanl  v.  Schoul- 
Dlst..  10  Neb.  204,  4  N.  W.  Sep.  1001. 

Tt  would  be  out^de  of  the  Issues  In  this 
case  to  undertake  to  specify  what  would 
be  regarded  as  a  discbargebyan  officer  in- 
truHted  with  public  money  of  the  dnt.v  to 
keep  it  safely  until  he  Is  required  to  pay  it 
over.  In  the  case  of  State  v.  Huuetun,  76 
Ata.  576.  the  defense  thnt  certain  tax  mon- 
ey which  had  not  been  paid  over  was  tak- 
en from  the  collector's  person  by  a  rob- 
bery was  set  np  In  a  snit  on  the  tax  col- 
lector's bond.  The  court  there  stated  the 
elements  essential  to  the  validity  of  that 
defense.  Clofton,  J.,  delivering  the  opin- 
ion, said:  "If.  having  observed  the  big h- 
est  care,  vigilance,  and  diligence  to  pre- 
vent loss,  the  collector  is  robbed  of  money 
belonging  to  the  state  by  irresistible  force, 
it  constitutes  a  valid  defense  to  an  action 
on  his  bond  for  the  recovery  of  snch 
money.  We  say, 'money  belonging  to  the 
state:'  for,  if  It  appears  that  the  specific 
funds  received  by  the  collector  have  been 
used  or  changed  for  any  unauthorised 
purpose,  he  becomes  eo  iuatanti  a  debtor, 
and  he  and  his  safeties  are  bound  to  ab- 
solute payment,  as  for  a  debt.  In  such 
cape,  subsequent  rubbery  of  money,  sub- 
stltnted  for  the  amount  misused.  Is  no  de- 
fense. The  robbery  must  be  of  money, 
the  property  of  the  state."  In  the  present 
case,  as  has  been  shown,  the  absolute  lia- 
bility, as  for  a  debt,  was  tlxed  upon  the 
probate  Jndge  and  the  sureties  on  bis 
bond  by  the  unauthorized  deposit  In  bank; 
BO  that  no  questlott  is  presented  as  to 
what  the  liability  would  have  been  If  the 
probate  Judge  had  not  voluntarily  relin- 
quished his  custody  of  thnt  license  money. 
In  the  absence  of  any  specific  regulation 
as  to  the  mode  or  place  of  keeping  public 
funds,  it  would  seem  that  the  question  as 
to  whether  or  not  the  custody  over  them 
has  been  maintained  with  the  highest  de- 
gree of  care,  vlgllance.and  diligence  known 
to  the  law  would  depend,  in  a  measure, 
upon  the  particular  situation  of  the  officer 
charged  with  the  preservation  thereof,  and 
upon  the  existence  of  means  available  to 
him  of  providing  a  place  of  safe  keeplns. 
This  decleiuii  does  not  Involve  the  asser- 
tion that  the  security  af|oi;ded  by  bank 
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vealta  may  not  In  any  case  be  aTttlled  of 
by  an  offiw  Intrusted  with  the  eaetody 
uf  public  mcmeyB.  AflBrmed. 


McQheb  et  al.  t.  Importers*  ft  Tradbiui' 
Nat.  Bank  of  New  York. 

(Supreme  Court  tif  AUOKOtuh.  •Tatie  36,  IKO.) 
Fbaddulbnt  CoxTETAiiau— Puud  ot  Obaittmi 

— ProuissobT  NOTBB  —  IXDORSBHBNT  —  AtTCUI- 
HBX'S  Fbb. 

1.  A  bill  to  set  aside  a  rolantory  deed  from 
a  husband  to  his  wife  upon  the  ground  of  fraud, 
and  subject  the  land  to  the  payment  of  two  notes, 
one  of  which  is  not  due,  is  insulBcient,  on  de- 
murrer, as  to  the  note  not  due. 

3.  In  such  case,  it  is  uonecessary  to  arer  tbat 
the  wife  participated  in  the  fraud,  as  fraud  of 
the  grantor  is  Implied  fraad  on  the  part  of  arol- 
untwy  grantee. 

8.  A  Tolanuiry  deed  team  a  husband  to  his 
wife,  bearins  date  March  1st,  which  was  not  ac- 
knowledged and  recorded  unUl  December  follow- 
ing, is  void  OB  against  Intervening  contract  cred- 
itors who  hail  no  notioe  of  iu  exeentlon,  especial- 
ly when  there  was  so  change  of  possesuon. 

4.  An  agreement  to  pay  a  note,  "witb  all 
legal  or  other  expenses  of  or  for  ooUection, "  cot- 
ers  a  reasonable  attomey^s  fee  for  coUectioK. 

5.  Wbere  a  note  is  made  payable  at  a  bank, 
and  indorsed,  "Pay  K  T.,  cashier,"  the  bank  is 
the  real  indorsee;  and,  in  a  suit  in  equity  to  sub- 
ject lands  of  the  indorser  to  the  pajrment  thweof, 
it  is  unneoessary  to  Join  the  oasbier  to  represent 
the  legal  title. 

6.  An  indorsee  of  promissory  notes  may  sue 
the  Indorser  before  suing  the  makers,  and  the 
latter  are  not  necessary  piulles  to  the  suit. 

AppeaJ  from  chancery  court,  Cherokee 
county;  S.  K.  Mc8paddbn,  Chancellor. 

BUI  by  the  importers*  ftTra<lerfi' Nation- 
al Bank  of  New  York  agfalnst  James  Mc- 
Ghee  and  Susan  McUhee,  to  set  aside  a 
deed,  and  subject  land  to  the  payment  of 
notes.  Demurrer  to  bill  oTerraled.  De- 
fendants appeal.  Reversed. 

The  bill  was  filed  by  the  appellee,  the 
Importers*  A  Traders'  National  Bunk  of 
New  York,  and  souKht  to  have  a  deed  of 
conveyance  made  by  .lames  McQhee  to 
his  wife,  Susan  McGhee,  set  aside  and  an- 
nulled as  fraudulent  and  void,  as  affalnst 
the  creditors  of  the  grantor,  and  said 
James  McGbee  and  8uaan  MrGhee  are 
made  the  only  parties  defendant.  The 
debt  of  the  complainant  was  evidenced  by 
two  promissory  notes  made  by  McGhee 
ft  ('O.,  a  mercantile  firm  composed  of  E.T. 
McGhee,  Joseph  F.  McGhee.  and  Jesse  N. 
McGhee,  SODS  of  tbe  defendants,  made 

gay  able  to  James  HcGbee,  and  indorsed 
y  the  payee.  The  defendants  moved  to 
dismiss  the  bill  forwent  of  eqnlty.  and 
they  also  demurred  to  the  said  bill  on  the 
following  Krounds:  For  non-Joinder  of 
proper  parties  defendant,  in  that  E.  T. 
McGhee,  Joseph  F.  McGhee.  and  Jesse  N. 
McGhee  should  have  beeumadedefendants 
to  tbe  bill;  for  misjoinder  of  causes  of  ac- 
tion, in  that  a  note  past  dne  Isjoined  wltb 
one  not  dun,  and  therefore  the  bill  Is  pre- 
maturely filed  as  to  the  note  not  due  at 
the  flllng  thereof;  for  non-Joinder  of  par- 
ties, in  tbat  the  second  note  dated  Octo- 
ber 1,  1S90,  is  Indorsed,  Townsend. 
Cash.,"  and  that  said  E.  Townsend  is  a 
necessary  party  complainant  or  defend- 
ant; In  that  there  Is  no  allegation  In  said 
bill  tliat  James  McGbee  la  Insolventi  or 
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that  be  has  not  property  snflBcient  to 
meet  his  obligations  as  alleged  In  the  bill; 
that  the  facts,  as  averred  In  said  bill,  du 
not  show  that  Mrs.  Susan  McGhee  and 
JameM  McGhee  attempted.  In  taking  or 
making  the  said  conveyance,  to  hinder, 
delay,  or  defraud  the  creditors;  that  the 
bill  shows  that,  at  the  time  of  the  execu- 
tion of  tbe  conveyance,  James McGbeewas 
not  indebted  to  the  complainant;  tbat 
the  bill  seeks  to  recover  attorney's  fees, 
and  shows  that  there  was  no  contract 
on  McGhee 's  part  to  pay  such  fees ;  tbat 
there  la  no  averment  ot  notice  of  protest  of 
said  note,  or  demand  of  payment  thereof. 

J.  Jj.  Burnett,  tor  appellants.  Foucbe, 
Cardon  A  DaaM,  for  appellee. 

COLBUA.N,  J.  On  the  18th  of  Aaffaat* 
1890,  McGhee  ft  Co.,  a  mercuitUe  firm  do- 
ing business  In  Roue,  Ga.,  executed  their 
promissory  note,  payable  four  months 
after  date,  at  the  Importers*  ft  Traders* 
National  Bank,  New  York,  to  James  Mc- 
Ghee, in  the  sum  of  96.000.  A  similar  note 
was  executed  on  the  81st  day  of  October, 
1890,  payable  four  months  after  data. 
James  McGbee,  the  payee,  is  not  a  mem- 
ber of  the  mercantile  Arm.  Both  notes 
were  Indorsed  by  James  McGhee,  the 
payee,  before  maturity,  the  first  In  blank, 
and  the  second  as  follows:  "Pay  E. 
Townsend,  Cash,  rsigned]  Jaubs  Ucv 
Gbbb."  On  tbe  22d  of  September.  1890, 
James  McGhee,  In  conslderntion  of  one 
dollar  and  "other  good  an  j  valuable  con- 
sideration." promised  and  guarantied 
the  payment  of  the  note,  "with  all  legal 
or  other  expenses  of  or  for  collection, 
demand  ot  payment  and  notice  ot  protest 
waived."  The  bill  avers  that  the  notes 
were  duly  protested,  bat  falls  to  aver  that 
nutlceof  the  protest  wassent  tothelodora- 
er.  The  blllaversthatJamesMcGhee, with 
the  Intent  to  binder,  delay,  and  defraud 
his  creditors,  executed  a  deed  of  convey- 
ance to  his  wife.  Husan  McGhee,  of  all  his 
lands,  of  the  value  of  910,000,  upon  a  vol- 
untary consideration,  (being lor  love  and 
aFTectlon.)  and  thereby  "stripped  himself 
of  all  his  property  subject  to  legal  pro- 
cess for  the  collection  of  debts."  The  bill 
avers  tbat  there  has  been  no  visible  change 
of  possession  ot.  or  acts  ot  ownership 
over,  the  land,  and  that  when  the  convey- 
ance was  made  the  grantor  was  Indebted 
to  complainant.  Tbe  bill  avers  the  con- 
veyance to  the  wife  was  made  secretly, 
and  never  brought  to  tbe  knowledge  of 
orators  until  It  was  acknowledged  and 
delivered  foi;  registratiun,  on  the  28d  day 
of  December,  1890.  The  bill  does  not  allege 
that  the  wUe,  the  grantee,  participated  in 
the  fraud  with  the  grantor.  A  copy  ot  the 
deed  Is  made  Exhibit  B  to  the  bill,  from 
which  It  appears  that  the  deed  Is  dated 
the  1st  day  ol  March,  1890.  The  acknowl- 
edgment and  delivery  for  record  is,  as 
averred  in  the  bill,  to-wlt,  2Sd  of  Decem- 
ber, 1n90.  The  respondent  moved  to  dis- 
miss the  bin  for  want  of  eqni^,  and  de- 
murred to  the  bill,  assigning  several 
grounds  of  demurrer. 

The  notes  are  governed  by  the  commer- 
cial law.  Code,  $  1766.  An  indorsement 
ol  commercial  paper  is  an  undertaking  to 
pay  the  Instrnmunt  on  due  notice  of  dfai- 
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honor,— a  liability  lii  the  naturp  of  a  new 
drawer.  Byles.  Bills,  p. 153;  1  Rand. Cum. 
Paper.  {}  VS.  The  bolder  of  cuoimerclal 
paper,  which  lie  holds  «b  indorsee,  is  not 
required  tu  sue  the  niakers  before  sulne 
tlie  Indorser,  and  the  makers  are  not  nec- 
essary parties  In  a  suit  against  an  Indora- 
er.  The  demurrer  for  non-joinder  of  the 
drawers  was  properly  overruled. 

The  liidurser  ut  a  commercial  note  Is  en- 
titled to  notice  of  protest  for  non-pay- 
ment of  the  note,  but  in  this  case,  hy  his 
written  obligation  of  September  22,  1890, 
the  indorser  not  only  **  promised  and  guar- 
antied** payment  of  the  note,  but  ex- 
pressly waived  "demand  ol  payment  and 
notice  of  proteat."  Whether  the  mere 
promise  to  pay,  and  its  guaranty,  with- 
out more,  was  a  waiver  of  demand  and 
notice  of  protest,  is  not  decided;  neither 
will  we,  at  this  hearing,  undertalte  to 
consider  the  extent  of  liability  imposed  by 
this  oblifsation.  Rand.  Com.  Paper,  §§ 
850,  851,  im;  Byles.  Bills,  §S  296,  '^97;  » 
Amer.  &  Eng.  Enc.  p.  79,  S  9;  Donley  t. 
Camp,  22  Ala.  662;  Walker  v.  Forbes,  25 
Ala.  146. 

The  obliyatlOD  of  September  22, 1890,  is 
"til  pay  all  legal  or  other  expenses  of  or 
for  cuUectlon."  We  are  of  opinion  this 
proTlalnu  cuvers  reasonable  attorney's 
fees  Incurred  In  the  collection  of  the  debt. 
Hit  has  not  this  application,  we  find  no 
scope  for  its  operation.  The  terms  are 
tou  broad  to  be  liiulted  to  cost  of  salt. 
Williams  v.  Flowers,  90  Ala.  186,  7  South. 
Rep.  4H9;  Montgomery  v,  Crossthwalt, 
90  Ala.  576.  8  South.  Rep.  49N.  As  we 
have  said,  the  deed  from  James  McGbee 
beare  date  of  March  1,  1K00.  It  Is  at- 
tested by  two  witnesses.  The  notes  up- 
on which  the  bill  is  filed  are  dated  In  Au- 
gust, 18S0.  The  deed  was  not  acknowl- 
edged and  filed  for  registration  until  De- 
cember after  its  date.  It  the  averments  of 
the  bill  are  trne,  there  was  no  sufficient 
change  of  possession  of  the  land  conveyed 
to  give  notice  of  theexecutlon  of  the  deed, 
rrrammell  v.  Craddock,  [Ala.]  9  South. 
Rep.  587;)  and  it  seems  that  cnmplainant 
in  fact  had  un  notice  antll  the  filing  of  the 
deed  for  registration.  By  section  1810  of 
the  Code, conveyances  of  unconditional  es- 
tates, unless  recorded  within  SO  days  from 
their  date,  are  void  as  to  purchasers  for  a 
valuable  consideration,  mortgagees,  and 
judgment credtcors.  Judgment  creditors, 
and  uutdmply  contract  CI-  <iltorB,  are  pro- 
tected by  this  statute.  Cliudwlck  v.  Gar- 
son,  78  Ala.  116;  Tutwiler  v.  Montgomery, 
73  Ala.  263;  Wood  v.  Lake,  62  Ala.  489. 
Whether  this  deed  was  kept  from  record 
for  the  purpose  of  assisting  In  the  perpetra- 
tion of  a  (ruad  need  not  be  considered  at 
this  time.  Tryon  v.  Flouruoy,  80  Ala. 
S21;  Bank  t.  McDonnell,  87  Ala.  736,  A 
Sooth.  Rep.  708.  The  dates  and  recitals 
of  the  deed  may  operate  as  an  estoppel  be- 
tween the  parties,  but,  as  to  strangers, 
they  are  rea  inter  sltos  acta.  The  bill 
avers  that,  at  the  time  of  the  making  and 
delivery  of  the  deed,  James  McGbee  was 
largely  Indebted  to  orator  and  other  cred- 
itors. If  the  proof  shows  that  vomplain- 
ant's  debt  existed  at  the  time  of  the  mak- 
ing and  delivery  uf  the  deed,  the  considera- 
tion being  only  voluntary,  it  was  unnec- 


essary to  aver  that  the  grantee  participat- 
ed in  the  fraudulent  intent  of  the  grantor. 
If  the  proof  shows  that  plalntllf's  debt 
(vas  contracted  after  the  execution  of  the 
deed  to  the  wife,  being  only  a  simple  con- 
tract creditor  and  not  Judgment  creditor, 
it  will  be  Incumbent  on  plaintiff  to  aver 
and  prove  actual  fraud  on  the  part  of  tb* 
grantor.  Actual  frand,  if  proven,  will  lie 
visited  on  a  grantee  wbocomes  In  ander  a 
voluntary  consideration.  Such  a  grantee 
has  no  equity  which  will  protect  him  from 
the  creditors  of  the  grantor.  It  is  nnnec- 
essary  to  aver  participation  in  the  fraud 
by  snch  a  voluntary  grantee.  Senls  ▼. 
Robinson,  76  Ala.  871;  Pickett  t.  Pipkin, 
64  Ala.  620. 

According  to  the  averments,  one  of  the 
notes  was  not  due  when  the  bill  was  Hied. 
In  the  case  of  Frpider  v.  Lnlnkauff.  (Ala.) 
8  South.  Rep.  75.S,  this  precise  questloa 
was  adjudicated;  and  it  was  held  that  & 
bill  filed  to  subject  land,  fraudulently  con- 
veyed  by  the  debtor,  to  the  payment  of 
twanote8,oneof  which  was  not  due,  as  to 
such  note  the  bill  was  prematurely  filed, 
and  to  this  extent  demurrable. 

Section  2591  of  the  Code,  which  requires 
that  suits  on  promissory  notes,  bonds,  or 
other  contracts  for  the  payment  of  mon- 
ey shall  be  bningbt  in  the  name  of  ttw 
party  really  interested,  whether  he  baa 
the  legal  title  or  not.  except  th«  t  In  actlona 
upon  blUs  of  exchange  and  prom1sB«>r7 
notes,  payable  at  a  bank,  banklng-hnuw. 
or  designated  place,  and  other  commercial 
Instruments,  the  suit  must  he  Instituted  in 
the  name  of  the  person  having  the  legal 
title;  and  rule  29,  p.  210.  Code,  which  pro- 
vides that  the  right  of  the  plaintiff  to 
maintain  liisactlonopon  avermentthattae 
Is  the  party  really  Interested  shi..inotbe 
disputed,  except  by  plea,  verified  by  alll- 
davlt,  dues  not  apply  tu  suits  in  equity. 
It  has  been  uniformly  n3ld  in  this  state,  in 
ail  suits  In  equity  allecting  the  rights  oi 
persons  and  title  to  property,  It  Is  neces- 
sary to  have  ttefore  the  court  both  the 
legal  and  equitable  titie.  The  second  note 
in  question  is  made  payable  at  the  Im- 
porters' &  Traders'  National  Bank.  N.  Y.. 
It  is  indorsed.  "Pay  E.  Townsend.  Cash.* 
By  the  agreement  of  the  22d  of  September, 
the  Indorser  promisee  and  guaranties  the 
payment  of  this  note  to  the  Importers*  &. 
Traders'National  Bank,  at  the  place  men- 
tioned in  the  note.  The  ofllce  of  cashier, 
says  Mr.  Randolph,  supra,  §  157,  and  tlie 
cashier's  official  name,  have,  by  constant 
usage  of  the  banks  In  the  making  and 
transfer  of  commercial  paper,  become 
synonymous  with  the  bank  Itself.  Sncb 
paper,  payable  to  the  cashier  of  a  desig- 
nated bank  or  his  order,  mtiy  be  held  and 
sued  by  the  bank  without  indorsement. 
And  it  is  not  necessary  that  the  bank  be 
named  in  the  Instrument,  but  like  effect 
will  he  given  to  a  bill  or  note  payable  to 
A.  B.,  cashier;  parol  evidence  being  ad- 
missible to  show  the  cashier  Intended,  or, 
if  necessary,  the  bank  intended,  as  payee. 
In  the  case  of  Uoodmau  v.  Walker,  30  Ala. 
497,  1  hie  language  Is  used:  "There  is  an- 
other class  of  cases  when  a  promise  la 
made  to  an  agent,  treasurer,  or  trustee  of 
an  Incorporated  company  for  the  benefit 
of  the  company.   In  such  cases  it  is  gen-- 
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ci-nl)yliein  that  thepromine  1b  In  factroade 
totlie  cuiupaiiy,  and  that  It  Is  The  proper 
party  plaititin.  Wehold  the  bill  was  prop- 
erly Hied  an  tu  both  notes  in  the  name  of 
the  bank.  The  asslj^ameot  fur  grounds  of 
demurrer  in  this  n^ard  was  not  well 
taken,  and  was  properly  overruled.  For 
the  error  Id  uverrallnK  the  demurrer  ae- 
alKiiing  that  the  bill  wa«  iirematurely  filed 
as  to  the  second  note,  the  cnae  mnst  be 
rerersed.  Berersed  and  remanded. 


Davis  t.  Datbb  et  al. 
(Supreme  Cowrt  <^  Alabama.  Jane  2S,  ISOl.) 

DbaTB  of  P4RTXBB  Fb^IDIKA  SdiT— AbaTSHBNV— 
AsaiONMBNT  IN  In»OLTBN0T  —  DBCUHAT10K8  OB 
AOBNT— IXBTRUOTl  0S9. 

L.  Where  a  suit  is  brought  in  the  name  oT 
three  persons  as  partners,  and  one  dies,  the  suit 
may  be  prosecuted  to  llnal  judgment  in  the  name 
of  tbe  two  surrlTing  partners. 

2.  Where  suit  vras  brought  hya  firm  who  aft- 
erwards made  an  assignment  of  their  entire  ef- 
fects in  trust,  a  plea  puis  darrein  oonttttuonoe 
Is  improper,  as  such  anib  may  be  proseouCed  to 
final  Judgment  lu  the  name  of  the  assignors  for 
the  beneUt  of  the  assifniee. 

5.  In  an  a^-tion  against  an  administrator  to 
charge  the  estate  wltb  a  debt  eontracted  by  an 
agent,  whose  auUuui^  Is  denied,  the  agent  is  a 
oompetent  witness  to  ]V0Te  his  agency  and  the 
extent  of  bis  authority;  Code  Ala.  |  27t>6,  exclud- 
ing the  testimooy  of  persons  interested  in  tbe 
estate  of  a  decedent,  not  applying  to  such  a  cas& 
Following  Qarrett  v.  Trabae,  S  South.  Rep.  149. 

4.  In  such  case,  where  the  agent  sent  an  or- 
der by  mall,  on  the  day  before  the  death  of  his 
prinoipal,  to  a  merchant  with  whom  she  had  a 
general  arrangement  to  supply  goods  on  orders, 
and  tbe  merchant  fills  the  order  witbin  a  reason- 
able time  in  Ignoraace  of  tbe  death  of  the  prin- 
oipal, Lhe  contract  Is  binding  as  of  the  date  on 
which  the  order  was  deposited  In  tbe  mall.  Fol- 
lowing Oarrett  y.  Trab'ue,  8  South.  Rep.  140. 

6.  Where  the  evidence  tends  to  show  that  de- 
fendant's decedent  owned  sereral  iHantations, 
and  furnished  BUjmlles  to  tbe  tenants,  and  the 
agent  who  ordered  tbe  goods  ctia^ed  the  tuQants 
10  per  cent  advance  of  the  wholesale  price,  and 
retained  the  profit,  it  is  proper  to  refuse  to  charge 
Uiat  plaintiff  cannot  recover,  unless  defendant's 
decedent  had  knowledge  of  the  agent's  trausao- 
tiona,  as  such  charge  would  ignore  tbe  question 
of  the  agent's  authority,  and  whether  plaintiff 
had  notloe  of  bis  transactions. 

Appeal  from  circuit  court,  Limestone 
county;  H.  C.  Spkakr.  Judge. 

Action  by  W.  A.  Davis  and  others,  sur- 
Tipora  of  Trabue,  Davlw  &  Co.,  aprainat 
John  H.  Davla,  admlnlatrator  of  ElUa  A. 
F.  Lane,  deceased.  Judgrorait  for  plain- 
tiffs.  Defendant  appeals.  Affirmed. 

R.  A.  3dcCleJl&Bt  lur  appellant.  Barnes, 
Walker  A  Sb0iBiyt  tor  appellees. 

Stone,  C.  J.  This  fa  the  second  appeal 
In  this  case.  Garrett  v.  Trabue.  82  Ala. 
227,  3  SoDth.  Bep.  140.  Fending  the  sultin 
the  circuit  court,  Trabne,  one  of  tbe  plain- 
tiffs, died.  Much  more  than  18  months 
afterwards  his  death  was  suggested*  and 
an  order  was  made  continuing  the  cause 
nn  tbp  docket  in  the  names  of  thesurvlr- 
ora.  It  was  contended  in  the  court  be- 
low, and  the  contention  is  rpuewed  here, 
that  the  death  ot  one  of  the  plalntlffti  ren- 
dered a  revivor  necessary;  and,  InaHDiutrh 
as  no  steps  were  taken  looking  to  such  re- 
vivor until  after  the  18  months  expired,  It 
In  claimed  that  the  elrcait  court  should 


have  declared  the  salt  abated.  The  salt 
was  commenced  by  three  [lersons,  styling 
themselves  partners.  One  of  .the  three 
died,  leaving  two  snrvlvors.  This  was  in 
no  sense  a  change  of  tbe  parties  so  as  to 
necessitate  a  revlTor.  Bueh  erent,  In  tbe 
history  of  a  suit  hy  partnen,  does  not 
abate  tbe  suit.  All  It  does  Is  to  cast  tbe 
alleged  title  and  legal  ownership  of  the 
chattel  or  chose  in  action,  tbe  subject  ot 
the  suit,  on  the  snrvlvors,  who  continue 
the  prosecution  ot  tbe  suit  In  their  own 
names,  as  was  rightly  don<*  in  this  cane. 
There  is  nothing  tn  tble  objection.  In- 
surance Co.  T.  Moog,  81  Ala.  3S5. 1  Snnth. 
Bep.  108. 

The  suit  was  brought  by  Trabue,  Davis 
&  Co.,  a  partnership  composed  of  James 
Trabue,  William  A.  Davis,  and  Blefaard 
Trabue,  against  the  personal  representa- 
tive of  Mrs.  Ellia  A.  F.  Lane.  The  salt 
was  on  an  account  for  mercbandlse  sold. 
Tbe  firm  ot  Trabne,  Darts  ft  Co.  failed, 
and  made  an  assignment  of  its  entire  ef- 
fects tu  Humphrey  &  Boyle,  assignees,  in 
trust  that,  "after  defraying  the  expenses 
ot  conducting  and  executing  this  trust,  In- 
clndlug  a  reasonable  compensation  to  the 
trustees  and  their  counsel,  they  shall  dis- 
tribute and  pay  said  assets  or  their  pro- 
ceeds to  the  creditors  of  the  said  Trabney 
Davis  ft  Co..  in  accordance  wltb  their  1» 
gal  and  equitable  rights,  giving  soeh 
priorities  only  as  exist  by  law."  After 
this  assignment  was  made,  the  defendant 
pleaded  the  making  of  the  same  pula  dnp- 
relit  continuance  against  the  further  main- 
tenance ot  tbe  suit  by  the  present  plafn- 
tiffH.  The  ground  on  which  this  defense  Is 
rested  Is  that,  having  parted  with  nil  In- 
terest In  the  claim,  Trabue.  Da rls  ft  Co. 
shonld  not  be  permitted  to  enforce  Its  col- 
lection, but  that  Humphrey  ft  Boyle,  the 
assignees,  are  alone  entitled  to  the 
money.  The  circuit  court  struck  ont  this 
defense  aa  frivolous.  When  a  party  to  a 
pending  snit  dies,  onr  statutes  make  pro- 
vision for  reviving  the  snit  In  the  name  ot 
tbe  legal  snccessor  to  the  title.  8o,  in 
case  the  plaintiff  or  defendant  Is  adjudged 
a  bankrupt,  the  statute  clothes  his  as- 
signee with  tbe  option  ot  having  himself 
substituted  as  a  party  In  place  of  the  ad- 
judged bankrupt;  In  which  event  the  suit 
prugrfflses,  not  in  the  name  of  the  origi- 
nal party,  bnt  In  the  name  ot  bis  as- 
signee. Bat  the  law  makes  no  proTlslon 
for  a  revivor,  or  for  the  subetltotloa  of 
one  party  for  another.  In  a  case  circum- 
stanced as  the  present  one  Is.  There  Is  no 
process  known  to  our  Jurisprudence  hy 
which  Humphrey  ft  Boyle  can  be  made 
to  take  the  place  In  this  suit  now  occupied 
by  Trabne,  Davis  &  Co.  Nur  have  we 
fonnd,  or  been  referred  to  any  case.  In 
which  the  defense  here  relied  on  was  sac- 
cessfnlly  Invoked.  The  question  Is  not  en- 
tirely new  In  this  court.  Dolbeiry  v. 
Trice.  49  Ala.  207;  Nellson  v.  Slude,  Id. 
253;  Mason  r.  Hall,  80  Ala.  G99;  Sbotwell 
V.  Gllkey.  31  Ala.  724;  1  Amer.  ft  Eng.  Enc. 
Law,  p.  844.  We  agree  with  tbe  circuit 
con  rt  In  holding  tha  t  the  defense  attempted 
by  the  pleas  pata  darrein  coBttauaoeetm  no 
answer  to  the  suit.  Should  a  case  arise 
In  which  the  assignor  of  a  claim  In  salt 
attempts  to  Interfere  with  Its  proseca- 
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tloD,  or  to  divert  Ite  proceeds  from  the 
trust,  we  do  Dot  doubt  the  power  and 
duty  of  the  coart  to  make  and  enforce 
auy  order  tbat  may  become  oeressary  for 
the  preeervation  of  the  trust  taod,  and  Ifcs 
ultimate  application  to  tlie  parposeH  of 
the  trust.  And  the  Jadgment  rendered  In 
Buch  Bult^UDlees  tainted  with  fraud  or  col- 
loalon.  would  be  binding  on  tbe  trustM 
and  on  the  beneflclarles.  In  a  case  like 
the  present  one,  the  asslKnment  accom- 
ptlshes  its  purpose  by  conveying  to  the  aa- 
■ifcnee  the  Irults  ot  tbe  suit. 

The  comi>etency  of  tbe  witness  Russell 
to  testify  agalust  Mrs.  Lane's  estate,  as 
to  a  transaction  in  which  be  claimed  to 
hare  acted  as  her  agent  by  and  with  her 
authority,  was  one  of  tbe  contested  ques- 
tions on  tbe  former  appeal.  It  was  then 
held  that  be  was  a  competent  witness. 
Garrett  v.  Trubue,  82  Ala.  227,  3  South. 
Rep.  14U.  This  question  was  a^ealn  re- 
served on  tbe  la^t  trial,  and  we  are  urged 
to  review  and  reverse  oar  former  ruling. 
RuMBPll,  the  witness,  is  not  a  party  to  this 
salt.  Nor  Is  It  shown  or  pratsnded  that 
Mrs.  Lane,  the  decedent,  at  tbe  time  ot 
the  transuctlou  to  which  Russell  was 
called  to  testify,  "acted  in  any  representa- 
tive or  fiduciary  relation'  to  any  one. 
Code  188H,  S  2765.  There  Is  nothing  In  tbe 
letter  of  the  statute  which  makes  hlra  In- 
competent. We  hold  tbere  Is  nothing  in 
this  objeetion.  Before  the  enactment  of 
theatatute  declaring  "ttaeremunt  be  noez- 
c'lnRloo  of  any  wltuesa  because  be  Is  a 
party,  or  Iutere8t{>d  In  the  Issue  tried," 
with  certain  exceptions,  the  agent  was 
a  competent  witness  to  prove  his  authorl- 
tjr.  In  all  cases  In  which  that  anthority 
was  conferred  by  oral  appointment.  This 
rule  was,  to  some  extent,  founded  In  pab- 
He  conrenience  and  necessity.  1  Greenl. 
Ep.§  416.  "Otherwise."  says  this  standard 
author,  "affairs  of  dally  and  urdlnory  oc- 
currence could  not  be  proved,  and  tbe  free- 
dom of  trade  and  comnaerclal  Intercourse 
would  belnconvralently  restrained.  •  *  * 
Thus  a  porter,  a  Joumeyman,  or  sale*. 
man  Is  admissible  to  prove  the  delivery  of 
Koods.  A  bmRer,  who  has  effected  a  po11> 
cy,  Is  a  competent  witness  for  the  assured 
to  prove  any  matters  connected  with  the 
policy,  even  though  he  bad  an  Interest  in 
it  arising  from  bis  lieu.  A  factor  who 
sells  for  the  plaintiff,  and  is  to  have  a 
poundage  on  the  amount,  is  a  competent 
witness  to  prove  the  contract  of  sale.  So, 
though  he  Is  to  have  for  himself  all  he  has 
bargained  for  beyond  a  certain  amount, 
he  Is  still  a  competent  witness  for  tbe  sell- 
pr.  A  clerk  wbo  has  received  money  Is  a 
competent   witness  for  the  party  who 

Gald  It  tn  prove  the  payment,  though  he 
I  hlmadt  liable  on  the  receipt  of  it.  A 
carrier  is  admissible  for  the  plaintiff,  to 
prove  tbat  be  paid  a  sum  of  money  to  tbe 
defendant  by  mistake,  in  an  action  to  re- 
cover it  back.  8o  of  a  banker's  clerk. 
*  *  *  And  an  agent  is  also  a  competent 
witness  to  prove  l)]s  own  authority,  It  It 
be  by  parol."  We  have  thus  shown  tbat 
Kussell  would  have  been  a  competent  wit- 
ness to  prove  tbe  facts  he  testified  to, 
even  before  the  enactment  of  onr  statute. 
Cuds  1880,  S  3765.  The  Whole  purpose  ot 
that  enactment  was  to  relieve  persons  ol 
r.9so.nal9— 47 
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disability  to  give  evidence  on  the  ground 
that  they  were  parties  to  the  null,  or  in- 
terested in  the  result.  It  would  be 
strange  if  we  were  to  hold  that  a  statute, 
enacted  with  this  Intent,  had  the  effect  of 
rendering  incompetent,  on  the  ground  ol 
Interest,  persons  who  were  adjudged  com- 
petent to  testify  btrfore  and  independent 
of  its  orovlHlons. 

We  adhere  to  the  rnling  made  on  the 
former  appeal,  that  Mra.  Lane's  death  on 
May  16th,  not  communicated  to  plaintiffs, 
did  not  perse  absolve  her  estate  from  lia- 
bility to  pay  for  tbe  merchandlso  ordered 
by  the  agent  on  tbe  l&th,  al though  the 
goods  were  not*  in  fact,  shipped  until 
after  her  death.  All  other  rulings  of  tbe 
court  on  the  Introduction  or  exclusion  of 
testimony  are  free  from  error.  Tbe  testi- 
mony tended  to  sbow  tbat  Mrs.  Lane  had 
several  plantations  tbat  were  cultivated 
by  tenants,  and  tbat  she  made  advances 
to  her  tenants  to  enable  them  to  make 
crops.  Tbe  testimony  farther  tended  to 
show  that  Rnssell  was  Mrs.  Lane's  agent 
to  procure  and  distribute  tbe  supplies  to 
the  tenants;  end  that,  with  her  knowl- 
edge, he  { Kussell)  chained  tbe  tenants,  on 
the  advances  so  made  to  them,  10  per  cent, 
on  the  wholesale  prices  at  which  be  pur- 
chased the  supplies;  and  tbat  he,  (Bus- 
sell,)  on  his  own  personal  account,  got 
tbe  C»eneflt  of  this  10  per  cent,  profit.  Rus- 
sell testified  that  Trabue,<  Davis  ft  Co. 
knew  of  his  intention  tocharge  the  tenants 
10  per  cent,  profit,  and  tbat  be  (Kussell) 
was  to  have  tbe  benefit  of  It.  On  this 
phase  of  the  testimony  tbe  defendant  re- 
quested written  charges  to  tbe  Jury  which 
asserted  that  soeh  arrangement,  unless 
Mrs.  Lane  was  notified  of  It,  would  enti- 
tle defendant  to  a  verdict.  These  charge 
were  refused,  and  defendant  excepted. 

These  charges  ignore  all  Inqnlryasto 
whether  Russell  waH  the  authorized  agent 
of  Mrs.  Lane  to  make  the  purchases,  and 
thus  found  her  right  to  a  verdict  solely  on 
tbe  ground  tbat  Russell  was  personally 
to  reap  the  10  percent,  profit  on  tber^ 
sale,  and  that  Trabu«,  Davis  ft  Go.  had 
notkie  of  that  fact.  If,  while  fillingthe  re- 
lation ot  agent  to  Mrs.  Lane,  Roasell, 
without  her  knowledge  aud  consent,  se- 
cured to  himself  a  side  or  incidental  profit, 
this  was  a  breach  of  trust  on  his  part,  and 
would  authorise  lier  to  demand  and  re- 
cover from  him  wbatever  be  so  realiied. 
It  could  have  no  effect,  however,  on 
plaintiff's  right  of  recovery.  The  success 
of  their  suit  depended  on  proof  by  them 
tbat  Russell  was  the  authorised  ageut  ot 
Mrs.  Lane  to  make  tbe  pnrctaases.  and 
that  he  executed  the  agency  by  making 
the  purchases.  Tbe  charges  were  rightly 
refused.  Affirmed. 

McCLELLANand  Wa,lxxb,  JJ.anot  sit- 
ting. 


Olhstbad  v.  State. 
(Supreme  Court  of  Alabama.  June  %6, 1S9L) 

IKTOZICATING  LlQCORB— ILLEOU,  BaLB — EviDBNCB 

—Certainty  of  Timi  and  Fi.acb. 
1.  On  a  trial  ioe  selling  Uqoor  within  19 
moDtbs  past  without  a  liooiae  there  was  but  one 
witnaw,  wiu>  tewtilted  that  he  bad  often  bought 
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bear  from  defeadant,  and  drank  It  on  the  ipeem- 
laoB'j  that  be  did  doi  recall  aoy  particular  date, 
but  be  had  made  purchases  every  month  in  the 
year  for  the  12  months  preceding  the  indictment. 
A  charge  was  given,  at  defendant's  request, 
that,  if  the  evidence  is  so  oncertain  that  the  ]ui7 
cannot  find  a  particular  sale"  by  the  defeaa- 
aot,  they  must  acq  ait-  Held  not  error  to  giro 
an  explanatory  charge  that,  "if  •  •  •  defend- 
ant sold  beer  within  13  months  before  the  finding 
of  the  indictment,  this  would  be  such  a  particU' 
lar  sale  as  would  authorize  a  rerdict  of  guilty." 

2.  It  was  not  necessary  that  the  particular 
sale  should  be  so  described  as  to  time  and  place 
as  that  it  ooald  be  pleaded  In  bar  of  anoth^  in- 
dictment for  the  same  offenae.  aa  defeadant  ouuld 
Dot  be  again  oonvieted  ap<ni  um  evidence  of  this 
witness  that  be  had  bougbt  beer  within  the  time 
mentioned. 

Appeal  from  city  court  of  Annlston; 

B.  F.  Cabsadit,  Jadge. 

Indlctmfotuf  Percy Olmstead  tor  selllns 
Uqnor  wtthoat  a  license.  Defendant  was 
convicted,  and  apt)eal8.  AtUrmed. 

Kelly  A  Smith,  tor  appellant.  Wm.  L. 
Martia,  Atty.  Gen.,  for  the  State. 

McCi^Bi^LAK,  J.  Appellant  was  convict- 
ed under  an  Indictment  which  charged  him 
with  selling  vinous, eplrltuous, or  maltliq- 
nora  wlthoat  a  license  and  contrary  to 
law.  The  evidence  was  that  of  one  wit- 
nem  to  the  effect  that  be  had  often,  with- 
in 12  months  before  the  finding  of  the  In- 
dictment, boasrht  a  qanrt  of  beer  from  the 
delendantat  the  letter's  place  ol  bDSlneee, 
in  Anniston,and  draukit  on  the  premises; 
that  he  coald  not  recall  any  particular 
time  that  he  made  such  a  purchase,  or 
who  was  present,  thouffb  he  usually  went 
there  with  a  friend,  but  that  he  had  made 
such  purchases  during  every  month  In  the 
year,  and  did  not  remember  about  any 
partlcnlur  sale,  and  that  he  did  not  and 
had  not  testified  to  any  particular  sale; 
but  tlint  he  remRmbered  that  he  had  so 
bought  beer  which  be  drank  on  the  prem- 
ises at  some  onetime  within  12  months 
before  the  finding  of  the  Indictment.  At 
defendant's  request  the  court  charged  the 
Jury  that,  •  •  i(  the  evidence  Is  so 
vague  and  uncertain  that  the  Jury  cannot 
find,  beyond  a  reasonable  donbt,  a  partic- 
ular sale  by  the  defendant,  they  must  ac- 
quit the  defendant."  Having  given  this 
charge,  the  court  farther  told  the  Jury,  by 
way  of  explanation,  that,  "if  tbey  believe 
from  the  evidence  that  the  defendant  sold 
beer  within  12  months  before  the  finding 
uf  the  indictment,  this  would  be  such  a 
particular  sale  as  would  autboriES  a  ver- 
dict of  guilty."  A  reference  of  this  charge 
to  the  evidence  cures  its  infirmity,  renult- 
ing  from  Its  omission  to  confine  the  sale, 
to  a  quantity  less  than  one  quart,  or  to 
liquor  drank  on  the  premises.  The  charge 
Is  otherwise  correct  in  itself.  While  the 
evidence  is  not  limited  to  any  one  sale 
yet,  if  believed  bythejnry,  it  showed  at 
least  one  sale  within  the  year;  and  the 
dtatute  provldeu  that,  under  this  .Indict- 
ment, "any  act  of  retailing  in  violation  of 
law  may  be  proved,"  Code,  §  4itS7.  And 
the  charge  was  not  objectionable  un  the 
score  ol  being  In  explanation  of  the  In- 
struction given  at  defendant's  request. 
Barnard  v.  State.  88  Ala.  Ill,  6  Soath. 
Rep.  762. 

The  other  charge  reaueated  bv  the  de- 


fendant would  have  led  the  Jury  to  the- 
conclusion  that  no  conviction  could  be 
had  unless  a  particular  Hule  was  so  identi- 
fied as  totime,  place,  and  clreunistancee  aa 
that,  upon  another  indlctnieiit.  It  could 
be  shown,  under  a  plea  of  former  con  vlo- 
-Uon,  to  be  Idoitlcal  with  that  here 
charged.  This  la  not  eseentlal.  If  a  sale 
within  the  time  of  Che  statute  was  proved. 
It  Is  of  no  consequence  that  it  Is  not  so 
Identified  on  this  trial  as  that  on  another, 
by  the  mere  reproduction  of  the  evidence 
adduced  bRre,it  would  be  shown  to  be  the 
same  transaction,  or  even  that  the  specifi- 
cs tion  of  the  act  here  should  be  each  as  ad- 
mits of  identity  being  shown  by  evidence 
aliunde  on  another  indictment.  The 
charge  was  properly  refused  as  misleading 
and  confusing.  II  defendant  should  be 
again  Indicted,  no  conviction  could  be  had 
on  evidence  that  he  sold  a  quart  of  beer  to 
this  wltneBB,  the  name  being  drank  on  the 
premises,  at  any  time  within  a  year  before 
the  finding  of  the  present  indictment. 
This  la  the  broadest  protection  to  htm, 
and  demonstrateri  the  fallacy  of  the  charge 
requeste<l.  State  v.  Sterrenberg.  69  Iowa, 
544.  29  N.  W.  Hep.  467;  State  v.  Naunelly, 
43  Ark.  68. 
Affirmed. 


Cobb  v.  Mauinb  et  at, 

(Supreme  Court  qf  Alabama.  Jime  9S,  ISSL) 

Appeal  rsoM  Obdbbs  QBAirrnre  akd  BBFosnm 
New  Trials— AasievMBiiTS  of  Bbw>»— Bsvibv 

OF  BVIDIHOB. 

1.  Under  Aot  Ala.  Feb.  16,  1801,  aUowing 
appeal&  from  orders  granting  or  refbsiog  new 
trials,  whan  the  grotmd  of  the  motion  Is  the  in- 
sufflolenoy  of  the  evidence  to  support  the  ver- 
dict, a  general  assignment  of  error  is  snfficieDt. 
where  tne  subatance  o(  the  evidence  is  redoceo 
to  writing;  bat  when  the  ground  for  the  motion 
Is  that  the  verdict  is  contrary  to  the  law,  or  that 
errors  of  law  occurred  during  the  trial,  the  spe- 
cial errors  of  law  oomplainea  of  must  be  speci- 
fied so  as  to  direct  the  court's  attention  thereto. 

8.  Where  the  evidence  ia  conflioting,  the 
Judgment  of  the  lower  court  wilt  not  be  disturbed' 
on  appeal,  although  It  seems  against  the  prapoo- 
deranoe  of  the  evidence. 

Appeal  from  circuit  court.  Qeneva  coun- 
ty;  J .  M.  C'ABHICHABL,  JudgC. 

Action  by  A.  A.  Cobb  against  Malons 
and  Collins  to  recover  for  conversion  of  a 
bale  of  cotton.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

MlUlgaa  &  MWIgan,  for  appellant. 

Olopton,  J.  The  act  of  February  16, 
1891,  "to  allow  appeals  to  the  supreme 
court  from  decisions  of  the  city  and  circuit 
courts  In  this  state,  granting,  or  refnslng 
to  grant,  motions  for  new  trials,"  was  in- 
tended to  abrogate  the  role,  which  has 
prevailed  from  the  organisation  of  the 
court,  that  the  granting  or  refusal  of  a 
new  trial  Is  not  revlsable,  and  could  not 
be  asslKned  for  error,  and  to  la.v  the 
foundation  for  a  review  of  the  facta  by  ap- 
peal from  the  order  on  the  motion  for  a 
new  trial.  The  present  appeal  Is  taken 
directly  from  the  decision  of  the  eoort  re- 
fusing to  grant  a  nev  trial.  The  reasons 
stated  In  the  motion  are:  "(1)  That  the 
verdict  of  the  Jury  was  contrary  to  the 
evidence  and  the  law  of  the  case;  (3)  said 
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rerdict  was  contrary  to  the  ebai^  of  the 
court."  Ati  the  atatate  Introdaces  a  uew 
practice  Id  this  state,  and  as  tbla  Is  the 
first  appeal  under  it  which  has  come  be* 
tore  08,  the  occasion  la  upportune  to  con- 
etder  Its  general  effect  and  operation,  and 
to  lay  downsome  general  rale  fur  the  ieov- 
emmeot  of  the  court,  though  in  ao  doing 
we  may  go  beyond  the  necessities  of  this 
case.  To  a  better  andemtanding  of  its 
provisions,  we  quote  the  statute  in  full: 
"  Whenever  a  motion  for  a  new  trial  shall 
be  granted  or  reluHed.by  any  of  the  cii'cult 
or  city  courts  of  thia  atate,  In  any  civil 
case  at  law.  either  party  may  except  to 
the  declBlon  of  the  coort,  and  may  reduce 
to  writing  the  reasons  ottered  for  said  new 
trial,  together  with  the  substance  of  the 
evidence  in  the  case,  and  also  the  decision 
of  the  court  on  said  motion:  and  it  shall 
be  the  duty  of  the  Judge  before  whom  said 
motion  la  made  to  allow  and  sign  the 
same;  and  such  bill  of  exceptions  shall  be 
a  part  ol  the  record  in  the  cause,  and  It 
may  embrace  the  Judgment  and  motion  or 
other  matters  of  rniurd,  and  It  shall  be 
lawful  for  the  appellant,  in  such  cause,  to 
assign  for  errortbat  the  Judge  in  the  court 
below  improperly  granted,  or  refused  to 
granc,  a  new  trial  therein;  and  the  su- 
preme court  shall  have  power  to  grant 
new  trials,  or  to  correct  any  errors  of  the 
circuit  or  dty  court  in  granting  or  refus 
iDg  the  saroe."  Acts  181)0-81,  p.  779.  The 
enactment  Iteelf  dues  not  provide,  In  ex- 
press terms,  for  appeals  in  such  nases,  but 
such  is  the  clear,  implication.  Where  the 
motion  for  a  new  trial  is  granted,  the 
Judgment  Is  set  aside,  and  the  appeal  can 
only  be  taken  from  the  decision  on  the  mo- 
tion; bnl^  when  refused,  the  appeal  may 
be  taken  from  the  order  on  the  motion, 
thereby  bringing  tor  revision  only  those 
matters  on  which  a  motion  fur  a  new  trial 
la  usually,  and  may  be  properly,  based ; 
or  the  appeal  may  be  taken  from  the  final 
Judgment,  and,onlncorporatlnfl;  in  the  bill 
of  exceptions  the  motion,  the  reasons 
tber^or,  and  the  decision  thereon,  the  ap- 
iwllant  may  assign  for  error  the  refusal  to 
grant  the  same,  in  addition  to  ench  as- 
signments of  error  as  were  allowed  under 
thetormer  practice.  Uuder  thestatute.tbe 
reasons  offeiTdfora  new  trial  may  bestat- 
ed  In  the  motion  itself.  When  thegroand  of 
the  motion  Is  the  insufficiency  of  tbe  evi- 
dence to  support  the  verdict,  or  that  it  Is 
contrary  to  the  evldmce,  the  subatance  of 
vblcb  Is  reduced  to  writing,  a  general 
assignment  Is  sufficient.  But  when  the 
reason  Is  that  tbe  verdict  is  contrary  to 
the  law,  or  that  errors  of  law  occurred 
during  the  trial, a  general  assignment  will 
be  disregarded.  The  respects  In  which  the 
verdict  is  contrary  to  law,  or  the  errurs 
of  law  complained  of,  should  be  speciBed, 
BO  as  to  direct  the  court's  attention  to  the 
alleged  erroneous  rulings,  2Tbump.  Trials, 
5§  2754,  2755.  No  charge  of  the  court  being 
shown  and  no  qneetion  of  law  presented 
by  the  record  In  the  present  case,  consid- 
eration will  be  necessarily  confined  to  the 
ground  that  the  verdict  is  contrary  to  the 
evidence;  and  what  wp  shall  hereafter 
say  must  be  understood  as  applicable 
when  tills  Is  the  ground  of  tbe  motion  lor 
a  new  trial. 


The  power  to  set  aside  verdicts  has 

been  generally  regarded  In  this  country  as 
Inherent  In  courts  organised  upon  tbe 
principles  of  cumraon  law,  though  in  some 
states  it  is  regulated  by  statute,  enumerat- 
ing the  grounds  upon  which  a  motion  for 
a  new  trial  may  be  made.  Tbe  power  Is 
essential  to  prevent  irreparable  injustice 
In  cases  where  a  verdict  wholly  wrong  Is 
the  result  of  Inadvertence,  forgetfulness, 
or  intentional  or  capricious  disregard  of 
the  testimony,  or  of  bias  or  prejudice,  on 
the  part  of  Juries,  which  sometimes  occur. 
But,  in  exercising  tbo  power,  the  court 
should  be  careful  not  to  Infringe  the  right 
of  trial  by  Jury,  and  should  bear  in  mind 
that  it  is  their  exclusive  province  to  de> 
terraine  tbe  credibility  of  witnesses,  to 
weigh  the  testimony,  and  find  the  facta. 
Being  selected  for  their  impartiality  and 
qualifications  to  Judge  facts,  and  unanim- 
ity of  opinion  and  conclusion  being  re- 
qnired,  their  verdicts  are  presumed  to  be 
correct.  It  baa  been  said  that  no  ground 
of  new  trial  Is  more  carefully  scrutlnlEed  or 
more  rigidly  limited  than  that  the  verdict 
Is  against  the  evidence.  HU.  New  Trials, 
839.  The  power  should  be  exercised  only 
when  it  affirmatively  appears  that  the 
substantial  ends  of  Justice  require  the  ex- 
amination of  the  facts  by  another  Jury. 
If  these  be  the  principles  by  which  the  trial 
coart  should  be  governed,  they  apply  with 
much  more  force  to  the  exercise  of  the 
power  by  nn  appellate  court.  When  the 
presiding  Judge  refuses  to  grant  a  new 
trial,  thp  presumption  in  favor  of  tbe  cor. 
rectness  of  the  verdict  Is  thereby  strength- 
ened. He  Is  selected  because  of  his  legal 
learning,  sound  Judgment,  and  the  confi- 
dence of  the  public  in  his  Impartiality,  and 
tbe  courage  of  his  convictions  of  right  and 
Justice.  He  has  beard  and  eerai  the  wit- 
nesses testify,  observed  their  tone  and  de- 
meanor, and  noticed  their  candor,  or  con- 
venient failure  of  memory,  to  avoid  Im- 
peachment, or  for  otberimproper  purpose. 
The  appellate  court,  possessing  none  of 
these  aids  and  advantages,  and  receiving 
the  evidence  on  paper  only,  is  lesequallfieil 
to  determine  what  evidence  is  unworthy 
of  belief,  or  what  weight  should  be  given 
to  that  which  has  been  rejected  by  tbe 
Jnry,  and  may  give  undue  weight  to  tbe 
testimony  of  some  of  the  witnesses. 
Doubtless,  in  view  of  these  considerations, 
the  power  togrant  new  trials,  or  to  correct 
errors  of  the  circuit  or  city  court  In  grant- 
ing or  refusing  to  grant  tbe  same,  is  con- 
ferred, by  the  statute,  upon  this  conrt  in 
general  terms.  No  rules  by  which  It  shall 
be  governed  are  preacrlbed,  leaving  the 
power  to  be  exercised  in  accordance  with 
well -recognized  usages  and  rules  in  such 
cases,  and  In  tbe  mode  In  which.  In  tli( 
Judgment  of  the  court,  the  ends  of  Justice 
will  be  best  snt»erved.  Fortunately,  we 
enjoy  the  experience  of  other  appellate 
courts,  which  exercise  the  power  to  grant 
new  trials  with  or  without  statutory  au- 
thority. The  rules  by  which  the  courts 
have  been  governed,  in  tbe  following 
states,  respectively,  are  stated  thus: 
In  Arkansas:  "The  rule  laid  down  by 
this  court,  and  to  which  we  will  adhere, 
is  that  the  verdict  must  not  only  be 
against  tbe  weight  ol  the  evidence,  but  so 
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much  BO  as  at  flretblnsli  to  shock  oureense 
of  justice  and  ritcbt.  **  Drenneo  v.  Brown, 
lu  Ark.  138.  Ill  Tennessee:  "We  adhere 
to  nnd  avaln  announce  the  principle,  as 
familiar  from  frequent  repetition  as  It  1h 
ubrlously  correct,  that  we  will  aet  aside 
verdicts,  approved  by  the  circait  conrt,  in 
those  cases  only  where  the  weight  of  the 
testimony  aftalnst  the  verdict  greatly  pre- 
ponderates. "  YarboroDKh  v.  Abernathy, 
Meigs,  418.  In  Georgia:  "Theconrt  will, 
althougU  with  great  carefulnerts,  and  on- 
ly In  cases  of  manifest  and  flagrant  injus- 
tice, set  aside  a  verdict  when  there  Is 
confessedly  some  evidence  tu  sustain  It." 
Hall  V.Page,  4  Gfl.  42S.  In  Mississippi: 
**To  authorize  the  high  court  to  revefHC  a 
Judgment  for  mere  error  In  the  verdict 
which  the  court  below  refused  to  dlstnrb, 
the  error  must  be  clear.  Every  presump- 
tion is  to  be  indulged  In  favor  of  the  ver- 
dict." Peck  V.  Thompson,  23  MIbb.  867. 
In  Minnesota:  "But  If  upon  a  careful 
perusal  of  the  testimony,  and  upon  ma- 
ture reflection,  we  feel  satisfied  that  the 
preponderance  of  the  evidence  Is  mani- 
festly and  palpably  In  favor  of  the  ver- 
dict ,  we  should  then  deem  It  our  duty  to 
reverse  an  order  granting  a  new  trial." 
Hicks  V.  Stone,  13  Mlun.  484,  (Gil.  398.) 
The  foregoing  extracts  are  made,  not  for 
thH  purpose  br  approval  or  adoption  of 
"I  he  rules  announced  therein,  but  to  uhow 
the  caution  and  reluctance  with  which 
apncllate  courts  Interfere  to  control  the 
discretion  of  the  trial  court  In  granting 
or  refusing  new  trials,  and  to  aid  us.  by  the 
result  of  their  experience,  to  lay  down  a 
rule  salutary  and  conservative,  and  at  the 
same  time  carrying  into  effect  the  pur- 
poses of  the  statute.  Tonilng  to  our 
own  decisions,  we  find  precedents  Id  anal- 
ogous cases.  Prior  to  the  statutes  re- 
quiring this  conrt  to  Indulge  no  presump- 
tion In  favor  of  the  ruling  of  the  trial 
court,  the  rules  by  which  this  court  whs 
governed  in  deciding  appeals,  involving  a 
revision  of  the  findings  of  fact,  are  fnrmu- 
Inted  In  Nnoe  T.Ganier,  70  Ala.44S,  as  fol- 
lows :  "  When  the  case  Is  properly  triable 
before  the  court,  as  in  chancery  causes, 
but  Is  tried  on  testimony  reduced  to 
■writing,  not  examined  in  the  presence  of 
the  court.  A  finding  thus  rendered  Is 
presumed  to  be  correct,  and  will  not  be 
reversed  In  this  court,  unless  there  la  a 
decided  preponderance  ol  evidence  against 
the  conclusion  ho  attained.  When  the  law 
authorizes  the  disputed  question  to  be 
tried,  and  It  is  tried,  by  the  court  without  a 
Jury,  on  testimony  given  viva  vocf  in  the 
presence  of  the  court.  In  such  cases,  the 
rule  la  not  to  reverse  the  finding,  unless 
It  is  BO  maaifestly  against  the  evidence 
that  a  Judge  at  ntsi  prfns  would  set  aside 
the  verdict  of  a  Jury,  rendered  on  the 
aame  testimony. "  These  rules,  especially 
the  last,  are  analogous,  and  furnish  prece- 
dents which  are  familiar  to  the  profpselon, 
and  may  be  substantially  adopted  and 
followed  on  appeals  from  the  decision  of 
tfie  court  refusing  to  grant  a  new  trial. 
When  there  Is  no  evidence  to  support  the 
verdict,  it  is  clearly  the  duty  of  the  court 
to  grant  a  new  trial.  Nocourt,  possessed 
Ota  proper  sense  of  Justice,  and  a  due  re- 
gard for  a  fair  and  impartial  administra- 


tion of  the  law,  can  afford  to  allow  such 
a  verdict  to  stand.  But  when  tbere  la 
evidence  on  both  sides,  or  some  evidence 
to  support  the  verdict,  It  should  not  be 
set  aside,  because  It  may  not  currespond 
with  the  opinion  of  the  court  aa  to  the 
weight  of  the  testimony,  or  because  It  la 
against  the  mere  preponderance  of  the  ev- 
idence. Comparing  the  analngons  rales 
above  stated,  and  the  rules  established  by 
other  appellate  courts,  we  deduce  there- 
from, and  lay  down  as  rules  for  the  guid- 
ance of  this  court,  that  the  decision  of  the 
trial  court,  refusing  to  grant  a  new  trial 
on  the  ground  of  the  insuftieieocy  of  the 
evidence,  or  that  the  verdict  is  contrary 
to  the  evidence,  will  not  be  reversed,  un- 
less, after  allowing  all  reasonable  pr<>- 
suuiptlons  of  Its  correctness,  the  pre- 
ponderance of  the  evidence  against  the 
v«>rdict  Is  so  decided  aa  toelearly  convince 
the  court  that  it  Is  wrong  and  unjust. 
And  decisions  granting  new  trlala  will  not 
be  reversed,  nnlesa  the  evidence  plainly 
and  palpably  aapporta  the  verdict.  Of 
course,  ttiese  rules  are  not  Indexible,  bat 
subject  to  exceptions  and  quallflcatluna, 
dependent  upon  peculiar  circumstancee. 

In  the  present  case,  the  controverted 
qnestlon  of  fact  was  whether  plaintiff  ac- 
cepted and  received  a  second  mortgage  Id 
satisfaction  of  his  cause  of  action,  being 
the  conversion  of  a  bale  of  cotton.  Aa 
to  this  question  the  evidence  was  con- 
flicting. Its  weight  and  the  credibility  ot 
the  witnesses  were  passed  on  by  the  Jury, 
and  a  verdict  returned  for  defendants. 
The  presiding  Judge  approved  or  was  sat- 
isfied with  the  verdict.  The  utmost  that 
can  be  said  is  that  It  la  agalnat  the  pre- 
ponderance of  the  evidence.  Under  tbe 
rule  laid  down,  we  cannot  Interibraand 
control  his  discretion.  Affirmed. 


Matthews  v.  Statb. 

(Supreme  Cowrt  of  Alabama.  Jane  9S,  18M.) 

SOBRENDBR  or  Bi.IL— RbLBASB  OF  SUKCTT. 

1.  Under  Code  Ala.  1886,  |  4«8B,  providing 
that  ball  may  at  any  time  exonerate  themselves 
by  surrendenng  the  defendaDt,  and  section  4480, 
providing  that,  to  exonerate  the  bail,  the  aurren- 
der  of  the  defendant  mast  be  to  the  sheriff,  and 
the  sheriff  may  discharge  him  on  his  giving  new 
bail,  a  surety  cannot  he  disuharged  by  the  giving 
of  a  second  bond  vrit^ut  tbe  surrender  of  tbe  de- 
tendant. 

3.  Under  Code  Ala.  1886,  |  4428,  providing 
that  no  bail  is  discharged  by  reason  of  there  not 
being  the  requisite  number  of  bail,  or  by  reason 
of  any  other  agreement  than  is  expressed  in  the 
undertaking,  an  nodera  landing  at  the  time  abail- 
tK>nd  is  given  that  It  was  to  have  effect  only  un- 
til a  second  one  was  given  is  of  no  avail. 

Appeal  from  rlrcult  conrt,  Cherokee 
county;  John B. Tai.lt,  Judge. 

npfm  tbe  arreat  ot  one  Henry  Wright, 
under  an  Indictment  against  him  for  sell- 
ing liquor  wlthoi^t  a  license,  tbe  defend- 
ant, J.  P.  Matthews,  at  the  request  of 
said  Wright,  became  his  surety  no  his  ap- 
pearance bond,  and  the  said  Wright  was 
discharged  thereupon.  At  the  subsequent 
term  of  the  circuit  court,  on  tbe  call  of  the 
case  against  said  Wright,  he  failed  to  ap- 
pear, and  made  default;  whereupon  a 
Judgment  ntai  was  entered  against  him 
and  J.  F.  Matthews  as  surety  on  eald  ap- 
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pearanee  bood.  In  nspoDBe  to  this  ludg- 
roent,  said  J.  P.  Matthews  moved  the 
coartto  set  oaide  eaid  lad^raenton  the 
ground  that  the  said  bond  wels  made  and 
executed  by  Wright,  with  himself  as  uure- 
ty,  upon  an  aRreement  with  the  sheriff  ot 
said  county,  in  whoeecuBtody  said  Wright 
was  at  the  time,  that  this  said  bund  was 
to  be  made  and  delivered  to  the  sheriff "  In 
escrow," — that  Is  to  say,  !t  was  to  have 
effect  nntll  said  Wright  should  make  an- 
other appearance  bond,  with  one  k.  J. 
Bradley  as  surety  thereon,  and  that,  upon 
the  deliverance  of  the  second  bond,  the 
•  bond  with  Matthews*  name  on  It  was  to 
become  of  no  effect;  and  that.  In  accord- 
ance with  this  agreement,  the  second  bond 
with  Bradley,  as  surety  thereon,  was 
made  and  duivered  to  the  sherlB  by  said 
Wrig-bt  Mmself.  The  motion  further 
averred  that,  tfarouf?h  Inadvertence  or 
mistake,  the  sheriff  returned  both  uf  said 
bonds  to  the  clerk  of  the  court,  and  that, 
upon  the  said  Wright  falling  to  appear,  a 
Judgment  iiial  was  rendered ;  and  the 
clerk,  upon  entering  np  the  Judgment  as 
rendered  by  the  court  agcUnst  said  Wright 
and  Ills  surety,  through  Inadvertence  or 
mistake, entered  the  Judgment  against  the 
defendaut,  Matthewe,  Instead  of  the  said 
Bradley;  and  defendant,  Matthews,  also 
demurred  to  the  Judgment  nisi,  and  as- 
signed the  same  reasons  as  are  stated  In 
said  motion.  Upon  the  court's  overrnl- 
Ingsald  demurrer  and  motion,  the  said 
Matthews  filed  bis  answer  to  said  Judg- 
ment and  alleged  substantially  the  same 
facts.  Upon  the  Issue  made  up  on 
this  answer,  the  defendant,  Matthews, 
offered  to  Introduce  In  evidence  the  testi- 
mony of  the  sheriff,  and  of  the  clerk  of  the 
circuit  court,  proving  the  facts  as  alleged 
in  said  motion  and  plea;  but  the  court 
refused  to  allow  the  Introdnctlon  of  said 
evidence,  and  tbe  defendant  duly  excepted 
thereto.  Upon  the  hearing  of  the  cause, 
the  court  rendered  the  final  Jndgment 
against  said  Wright  and  the  defendant, 
Matthews.  This  Judgment  ie  appealed 
from,  and  the  court's  rulings  are  assigned 
ns  error. 

Mattbewa,  Daniel  A  Cardon,  for  appfl- 
Innt.  fVia.  L.  JUartta,  Atty.  Gm.,  for  the 
State. 

Stomb,  C.  J.  We  hold  it  to  be  veryclear 
that,  after  the  sheriff  accepted  and  ap- 
proved one  bond  from  Henry  Wright  for 
bla  appearance  to  answer  the  indictment 
preferred  against  him,  his  power  In  the 
premtoes  was  exhausted,  unless  Wright's 
ball  bad  drat  surrendered  him  back  Into 
enstody.  Code  1886,  §§  4429,  44S0.  The 
second  bond  was  unathorized.  We  think, 
moreover,  it  would  greatly  Imperil  the 
public  service  if  a  sheriff,  after  accepting 
one  such  bond,  could  be  permitted  to  can- 
cel that  one,  and  accept  another  In  the 
place  of  it.  ItlB  certainly  a  grave  ques- 
tion It  a  bond,  taken  as  tbe  second  one 
was,  is  not  without  consideration  and 
void.  There  was  certainly  no  authority 
In  the  law  for  taking  It.  The  other  objec- 
tion urged  is  equally  groundless.  The 
statute  (Code  1852.  §  8683;  Code  g 
442S)  provides  that  "no  bail  is  discharged 
by  reason  ol  *  •  *  there  n*jt  Iseing  the 


requisite  number  of  ball,  or  by  reason  of 
any  other  agreement  than  is  expressed  in 
the  undertaking."  This  statute  has  been 
In  force  ever  Hince  the  Code  of  1K62  went 
Into  operation.  There  la  no  error  In  the 
record.  Afllrmed. 


Stein  et  ah  v.  Gordon  et  al. 

(Supreme  Court  of  Alabainui.  April  16, 1891.) 

Construction  ov  Will — Rjobts  or  Devisees. 
Tbe  first  item  of  a  will  bequeathed  to  tes- 
tator's gfraDddaoghter,  daughter  of  a  deceased 
son,  an  amtni^  until  she  uoold  attain  the  age 
of  31  years,  "the  same  to  be  a  oharM  upon  my 
entire  estate,  or  the  income  thereof. "  The  seo- 
ond  item  declared  tiiat  testator's  Interest  in  cer- 
tain water-works  should  be  managed  by  his  ex- 
ecutor, one  of  his  sods,  the  income  to  be  divided 
equally  among  his  five  children.  Other  items 
disposed  of  ail  his  proper^,  except  said  water- 
woTKs.  The  seventh  item  providua  that  tbe  prop- 
erty not  otherwise  disposed  of  should  be  divided 
equally  anio&g  said  five  ohiidren.  Held,  that  it 
was  testator's  intention  that  the  annuity  to  his 
granddaugbter  should  be  paid  from  tbe  Income 
of  the  water-works,  and  that,  on  her  attaining 
the  age  of  81  years,  such  proper^,  and  the  right 
to  manage  same,  merged  and  become  absolute  in 
the  five  children. 

Appeal  from  chancery  court.  Mobile 
county;  W.  H.  Tayloe.  ('hancellor. 

Action  by  Emma  Gordon  and  Alberta 
Trlplett  against  Louis  Stein,  au  executor 
of  the  will  of  AUiert  Stein,  and  Ella  Daven- 
port, Fredei*ick  Stsln,  and  Carrie  Tauip- 
lett.  The  seventh  Item,  mentioned  In  the 
opinion,  provided  that  the  property  not 
otherwise  disposed  of  should  be  divided 
equally  among  said  five  children.  A  de- 
murrer to  the  complaint  was  overruled. 
Defendants  appeal.  Affirmed. 

L.  B.  Faith,  for  appellants.  Fredk.  G. 
Broiuberg,  for  appellees. 

COLEUAN,  J.  The  case  comes  before  na 

on  demurrer,  and  the  decision  of  tbe  le^al 
questions  Involves  the  construction  of  the 
will  of  Albert  Stein.  In  construing  a  will, 
the  main  purpose  is  to  ascertain  and  give 
effect  to  the  Intention  of  the  testator. 
When  Its  provisions  are  Indefinite,  refer- 
ence must  be  had  to  settled  princlplest  ao 
far  as  applicable  to  the  questions  under 
consideration.  A  gift  of  tbe  rents  and 
profits  tor  a  limited  time  does  not  carry 
the  lee,  but.  In  tbe  absence  of  any  expres- 
sion of  a  different  Intention,  a  gift  of  the 
rents  and  profits  Is  tantamount  to  a  de> 
vise  of  the  land  Itnelf.  Diament  v.  Lure, 
31  N.  J.  Law,  220:  Traphagen  v.  Levy.  (N. 
J.)  18  Atl.  Rep.  222;  Reed  v.  Reed.  0  Mass. 
372.  An  Implication  Is  admlsallile  In  the 
absence  of,  but  not  to  control,  u  bequeHf 
or  a  devise.  Whorton  v.  Moragne,  62  Ala. 
212.  An  intention  of  the  testator,  the 
effect  of  which  will  be  to  lessen  or  delay 
the  usufruct  of  a  beq'jest  or  devise  by  the 
beneficiary,  ought  not  to  be  implied,  un- 
less the  terms  ol  the  gift  or  devise  plaluly 
and  clearly  raise  such  implication.  Wher- 
ever the  authority  to  control  and  manage 
an  estate  la  separated  from  tbe  beneficial 
Interest  and  enjoyment  of  the  same,  the 
policy  o!  the  law  Is  to  consummate  a 
merger  pr  union  oI  the  entire  estate,  as 
soon  as  practicable,  and  consistent  with 
tbe  Intention  of  the  graatof.   Gosaon  v. 
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Z^add,  77  Ala.  2m.  It  Is  nittnlfest,  from 
thesevpntta  item  of  the  will,  that  tha  tes- 
tator tnteDded  and  did  dlFipose  of  his  en- 
tire estate;  and  (t  Is  txiually  manifest, 
from  other  prorfHlons  of  the  will,  that  he 
Intendedtheobjectaot  his  bequests  and  de- 
vises sbOQid  have  posaeastun,  enjoy,  con- 
trol, and  manaRe  all  the  estate  given  and 
devised  to  them,  respectively,  except  the 
Mobile  Ctty  Water- Works.  By  the  second 
item,  the  testator  wills  that  "all  my  right 
and  title  and  interest  In  the  Mobile  City 
Water-WorliB  be  held,  manapred.  and  con- 
trolled solely  by  my  executor,  hereinafter 
named,  and  that  the  net  annual  Income 
derived  therefrom  be  divided  equally 
among  my  Ave  survlvlnfr  children. "  The 
oxecntor  was  one  of  the  live  children. 
These  five  children  have  exactly  the  same 
iotereet  In  the  water-works,  and  thin  In- 
terest Is  not  contingent  or  conditional. 
The  net  Income  la  an  absolute  gift  or  de* 
vise,  so  far  as  dlaclosed  by  this  Item  of  the 
will.  There  la  no  limit  or  duration  of 
time  fixed,  within  which  the  executor  is 
to  cease  "to  control  and  manage  the 
water-works."  The  question  then  arises, 
huw  long  Is  the  executor  to  continue  to 
manage  and  control  the  water-works, 
and  what  purpose  did  the  testator  have 
In  view  in  making  a  different  provision  in 
regard  to  the  water^works  than  that  as 
to  hlR  other  property  ?  We  think  the  solu- 
tion Is  found  in  the  first  Item  of  his  will. 
Testator  had  a  granrldautrhter,  Carrie,  of 
tender  years,  by  his  deceased  son,  Albert; 
and  in  the  first  Item  ot  his  will  he  devises 
and  bequeaths  onto  her  9300  per  annum 
to  be  paid  to  her  annually,  until  she  at- 
tains the  age  of  31  years, "  by  my  executor, 
the  same  to  be  a  charge  upon  my  estate, 
or  the  Income  thereof. "  Although  this  an- 
nuity Is  made  a  charge  upon  the  estate  or 
income,  we  have  ueen  tbetestator  intended 
that  the  possession,  enjoyment,  and  con- 
trol of  all  the  property,  except  the  waters 
works,  sbould  pass  to  the  legatees  and 
Jcvieees.  The  annuity  was  to  be  paid  by 
the  executor.  There  is  no  provision  In  the 
will  by  which  the  executor  can  pay  the  an- 
nuity, except  from  the  water-works.  For 
this  purpose  we  think  It  is  clear  the  man- 
agement and  control  of  the  Mobile  Water- 
works was  veste<1  in  him,  Carrie  having 
attained  the  age  ot  21  years,  the  object  and 
purpose  for  which  "the  right  to  hold,  man- 
age, and  control  "the  Mobile  Water- Works 
waa  given  haabeenfnlly  accompUslied,  and 
under  the  policy  of  the  law  the  estate,  and 
the  right  to  manage  and  control  the  same, 
merge  and  become  absolute  In  the  five 
Rblldren,  to  whom  the  Income  therefrom 
was  given  by  the  will  No  qnestioo. other 
than  the  construction  of  the  will,  has 
been  presented  or  argued  In  briefs  of  conn- 
Hel,  and  we  decide  this  question  alone. 
.\  formed. 


[TiRSCH  et  al.  v.  Fudickbr  et  &h  (No.  l,2:)fl.) 

{SwpreiM  Cowrt  of  LouMana.  June  11, 1S81. 
48  La.  Ann.) 

Arrau^BoND— PRAxmtrLBitT  Convstakoxs. 

OH  XOnON  TO  SI811I88. 

An  order  ot  appeal  granted  In  general 
terms,  on  the  Joint  and  several  motions  of  plain* 
blfli  aitd  interveners  in  open  court,  will  not  be 


I  vitiated  on  aocoont  of  the  failure  of  the  Jnd^  to 
specify,  in  the  concluding:  portion  tharaof,  tbe 
amount  of  intorvenors'  appeal-bond,  bitearvenon 
hav  ng  furnished  bond  in  the  amount  fixed  in  the 
order  of  the  oourl,  that  will  sufBoe,  notwithstand- 
ing the  plalnUfCs  alone  are  menticmed. 

ON  THB  HBBITS. 

1.  Notwithstanding  a  debtor  lllegallv  and 
fraudulenti;  disposes  of  his  goods,  to  Uie  inju^ 
of  bis  oreditors,  they  cannot  be  reached  and  re- 
covered, unless  the  purchaser  is  shown  to  have 
participated  in  tbe  fraudulent  design. 

3.  A  sale  for  oash,  made  to  one  not  a  creditor, 
must  be  considered  as  one  In  the  ordinary  course 
of  business,  if  made  for  an  adequate  ooastders- 
tiou,  paid  in  oash  or  its  equivalent;  and  the  fact 
that  a  portion  of  Uie  parcuaae  price  was  subse- 
quently applied  to  the  dlioharge  of  the  vendor's 
debts  will  not  rtUate  the  sale  as  an  onerooa  oon- 
tract 

(Sl/Oobut  by  the  Court.) 

Appeal  from  district  coart,  parish  ot 

Onachita;  B.  W.  Richardson,  Jadge. 

D.  M.  Sbolara,  lor  appellants. 

Potta  &  BadaoD,  {Boataer  S  LsaiktUt 
of  connaei,)  for  appellees. 

(1)  A  surety  is  not  a  creditor.  41  La. 
Aon.  229,  6  8uuth.  Rep.  26;  2  La.  Ann.  488; 
\ft  La.  Ann.  625  ;  8  How.  610;  5  Bob.  (La.) 
449. 

(2)  The  securing  an  Indorser  or  surety 
against  eventual  liability,  by  a  transfer 
to  him  of  collaterals  by  the  principal  debt- 
or, is  not  the  giving  In  payment  to  a  cred- 
itor, and  Is  not  lorblddeo  by  article  3658, 
avil  Code. 

(8)  To  annul  a  sale,  by  tbe  rerocatory 
action,  the  plaintiff  must  prove  three 
things:  J^rat,  fraud  on  tbe  part  of  the 
vendor;  second,  knowledge  on  the  part  of 
the  vendee;  tbird,  actual  Injury  to  cred- 
itors,—the  debtor's  Insolvency.  88  La. 
Ann.  428;  1  La.  Ann.  196;  96  La.  Ann.  467 ; 
34  La.  Ann.  888. 

(4)  If  tbe  vendee  be  without  fraud,  and 
buy  for  a  fair  price,  without  knowledge  of 
the  vendor's  insolvency,  the  s^e  should 
not  be  annulled.  84  La.  Ann.  888;  S6  La. 
Ann.  467;  81  La.  Ann.  196. 

(6)  The  bnrden  of  proving  fraud  rests 
npon  him  who  alleges  it.  It  is  not  pre- 
sumed, and  mnst  be  proven.  Civil  Code, 
art.  184K;  34  La.  Ann.  310. 

(6)  Where  plalntllf  places  tbe  defendant 
on  tbe  stand  as  a  witness,  and  probes  his 
conscience  by  questions  touching  the  facta 
of  the  canae,  be  represents  such  defendant 
as  eminently  worthy  of  belief,  and  the  tes- 
timony thus  obtained  Is  of  thn  highest 
character.  26  La.  Ann.  693;  26  La.  Ann. 
694;  19  La.  Ann.  470. 

(7)  8uch  testimony,  like  that  formerly 
obtained  by  Interrogatories  on  facts  and 
articles  obtained  from  defendant  by  Inter- 
rogatories propounded  by  plaintiff  and 
answered  In  open  court,  should  not  be  di- 
vided, but  taken  as  a  whole,  8  Mart.  (N. 
8.)  109;  4  La.  168. 

(8)  If  tbe  sale  be  made  to  one  not  a 
creditor,  It  sbuold  nut  be  annulled,  even 
though  the  seller  be  insolvent  and  the 
purchaser  knew  it.  Ci^  Code.  art.  IWS; 
24 La.  .4.nn.  168;  7  La.  Ann.  645;  12  La.  368; 
19  La.  694. 

Stnbbs  dk  £ifABer/,*for  intervenors. 

ON  MOTION  TO  DISUIBS. 

Watkins,  J.  In  the  low^r  court  inter* 
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▼enors  Joined  plBlntlffa  In  tkeproFMotloD 
of  their  suit,  a  general  Judi^meot  WdS  ren- 
dered Id  favor  uf  Uefeodants.aad  plaintlHB 
and  IntervenorB  hare  appealed.  In  thid 
cnurt  plaintiffs  neek  to  dismifia  interven- 
ora'  appeal,  (1)  becaaae  tbero  was  no  order 
of  conrt  flxinfi  tbe  amoont  of  bund  for  the 
appeal  of  Intervenom,  and  (2)  becaniieln- 
tMreooTs  farnlabed  no  app^-bond.  Tbe 
order  of  conrt  la  couched  In  fcmeral  terms. 
It  was  granted  In  open  court,  on  the  mo- 
tion of  plalntlffa  and  intervRnora  respect- 
ively, and  tbe  respective  appeals  were 
made  retameble  to  this  court.  It  Is  true 
that  the  langnage  employed  by  the  Judge 
a  QUO  In  tbeconi'ludlnK  part  of  hla  order 
Is,  on  tbe  plalntlBa  giving  bond  In  theuura 
ul  fifty  dollars  for  a  devolattve  appeal." 
without  making  any  mention  of  tbe  Inter- 
Tenors.  That  WHS  a  mere  chsus  omiasua, 
and  evidently  the  result  of  Inadvertence. 
Mention  Is  made  of  the  platntltfs  and  Inter- 
Tenors  In  the  commencement,  and  theomls- 
«lon  of  interrenorH  In  tbe  conclusion  of  the 
order  of  appeal  cannot  work  tbe  revoca- 
tion of  it  in  toto  as  to  them,  and  leare  It 
ia  proprlo  yigorv  as  to  plaintiffs.  At 
the  time  plaintiffs'  motion  to  dismiss  was 
illed,  the  transcript  did  not  contain  the 
appeal-bond  of  Intervanors;  but  It  has 
been  produced  since,  and  filed.  The  flllug 
«>f  the  bond  serves  to  show  huw  the  order 
ul  appeal  was  construed  by  tbe  Interven- 
ors,  and  our  opinion  Is  that  tbelr  Inter- 
pretation of  it  was  correct.  Tbe  motion 
la  therefore  denied. 

ON  THB  HBSITS. 

Sandry  creditors  of  Covington  unite  in 
this  suit  for  tbe  revocation  of  an  alleged 
Irandnlent  sale  by  blm  to  one  Fudlcker. 
Tbelr  complaint  la  tbat  tiie  conveyance 
covered  the  entire  contents  of  tbe  vendor's 
two  Btore-bonses  situated  In  tbe  town  of 
West  Monroe,  com  posing  bis  ntock  of  mer- 
chandise, and  that  the  transaction  was 
fraudulently  and  colluslvely  entered  into 
by  both  parties;  same  being  out  of  the 
usual  course  of  the  vendor's  buslnesH,  the 
price  Inadequate,  and  the  insolvency  of 
the  vendor  being  known  at  the  time  to 
the  vendee.  Averment  Is  made  that  the 
allured  sale  was  entered  into  with  the  In- 
tention of  defrauding  Covington's  cred- 
itors, and  of  giving  an  andue  preference  to 
«ome  of  tliem,  whereby  petitioners  will  be 
Injured  if  same  is  consummated.  Forther 
averment  Is  made  that  all  of  Covington's 
other  property  was  under  seliure  by  varl- 
oas  attaching  creditors;  that  plnlntltta 
bad  also  attached,  but  their  attachments 
were  subsequent  In  order,  and  uf  Inferior 
rank  and  privilege,  and  hence  the  revoca- 
tion of  said  frandnlent  sale  Is  necessary 
In  order  that  they  may  collect  their  claims. 
The  prayer  is  that  the  said  sale  be  an- 
nulled and  revoked  In  so  far  as  same  af- 
fects their  rights,  and  the  property  be 
restored,  and  applied  to  the  satisfaction 
thereof.  The  Intervsnors  Joined  the  plaln- 
tlffa In  tbelr  demand  for  the  revocation 
of  the  sale,  on  the  grounds  above  assigned. 
Substantially  the  defendants'  answers  set 
up  the  general  Issue,  coupled  with  a  special 
defense.  On thetrlal there wasjndgmentfor 
the  ddendants,  rejecting  pluintlffs'  and  in- 
tervenora'  demands.  Tbe  following  is  a 


fair  aammary  of  aaUrat  facte  necesaair  to 

be  considered,  vis. :  At  date  of  sale.  Gov* 
Ington  owed  the  two  Intervening  banks 
about  $6,000,  repreaented  by  two  notes 
bearlug  the  names  of  two  indoraern.  Two 
days  prior  thereto,  a  conversation  oc- 
curred between  Fudlcker  and  these  indor»> 
ers,  in  tbe  course  of  which  one  oT  them 
suggested  to  the  latter  the  propriety  of 
the  sale,  and  the  other  approved  of  it  as 
toasible,  giving  it  as  liis  opinion  tbat  Cov- 
ington was  solvent,— thus  Inferentially 
suggesting  tbat  there  existed  no  legal  Im- 
pediment to  Its  accumpllMhment.  On  the 
following  day,  Covington  began  taking 
up  his  stuck,  and,  when  completed,  the  In- 
ventory amounted  to  95*900.  On  the  fol- 
lowing day  the  sale  to  Fudlcker  was  ac- 
complished by  the  execution  and  delivery 
of  his  note  to  Covington  for  fS.S.'K).  matar< 
Ins  at  12  months,  the  price  paid  being  a 
little  lese  than  two-thirds  of  the  inven- 
toried value  of  tbe  goods.  On  tbe  follow- 
ing day  Covington  delivered  the  note  to 
one  of  bis  Indorsers,  accompanied  by  the 
request  that  he  should  hold  It  as  collat- 
eral security  for  himself  and  his  other  In- 
doner,  for  whose  benefit  tbe  sale  was 
made.  On  the  day  ot  the  sale  the  Oua- 
chita National  Bank  caused  a  writ  of  at- 
tachment to  be  Issued  against  Covington, 
and  process  was  place<l  In  the  sheriff's 
hands  prior  to  the  consummation  of  tbe 
sale  to  Fudlcker.  Contemporaneously 
therewith  a  writ  of  attachment  was  ob- 
tained by  theMercbants*&  Farmers'  Bank 
against  CorlnKton.  The  two  Indorsers  of 
Covington  were  directors  In  each  of  the 
two  bunks,  and  It  was  upon  information 
furnished  by  one  of  them  that  tbe  former 
acted  In  suing  out  its  attachment.  The 
sberltl  did  not  seise  Covington's  stock  of 
goods,  because  he  had  been  informed  by 
him  tbat  be  had  sold  them  to  Fudlcker, 
and,  opon  demand  being  subsequently 
made  upon  him  by  other  attaching  cred- 
itors to  seise  the  stock  of  goods,  he  de- 
clined to  do  so,  and  required  a  forthcom- 
ing bond,  but  It  was  not  furnished. 

On  this  summary  of  tbe  testimony.  It  1b 
our  opinion  that  tbe  Judgment  appeeded 
from  la  correct,  Inasmuch  as  there  is  noth- 
ing to  show  tbat  Fudlcker  had  any 
knowledge  of  Covlugton's  fraudulent  pur- 
poses in  disposing  of  hie  property.  For 
It  may  have  been  the  intention  of  the  lat- 
ter to  give  an  unfair  preference  to  others 
of  his  creditors  over  the  plaintiffs,  ulti- 
mately, but,  Fudlcker  not  being  a  (Credit- 
or, the  price  of  tbe  goods  was  not  ab- 
sorbed, to  any  extent,  by  any  debt  of 
Covington,  and  nothing  In  the  transuc- 
tlon  Itself  pointed  to  such  an  intention  or 
purpose  on  tbe  part  of  Covington.  Fu- 
dlcker paid  tbe  price,  whicb  was  a  fair 
one.  by  giving  bis  note,  which  was  a  gilt- 
edged  piece  of  commercial  paper,  and  at 
once  took  the  goods  to  himself.  By  the 
transaction,  it  is  true,  the  goods  and 
property  of  Covington  were  Illegally  ab- 
sorbed and  misapplied,  to  the  Injury  of 
his  creditors;  but  they  cannot  be  reached 
and  recovered  by  them  without  convict- 
ing Fudlcker.  a  mere  stranger,  of  partici- 
pation In  the  fraudulent  design.  It  Is  ot 
no  consequence.  In  such  a  case,  that  the 
vendor  was  notoriously  insulveut,  to  the 
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knowledfce  of  the  vendee,  and  that  tb« 
tvnnRactlun  was  not  "In  thu  usaal  course 
of  the  party's  businesa. "  The  prciritilona 
or  Rev.  Civil  Code,  arts.  1984-198H,  have 
exeluulTP  reference  to  reprobated  trauH- 
actions  between  debtor  and  creditor.  In 
Fochelo  T.  Catunnet,  40  La.  Ann.  S'lT,  4 
Sunth.  Rep.  74,  we  bad  under  conaldera- 
tlon  and  construed  the  last-cited  article, 
as  appertaining  to  a  precisely  similar 
case,  and  In  the  course  of  our  opinion 
said:  "It  Is  evident  to  our  minds  that 
neither  Maylle  norRougoKnoc  were  bound 
in  any  way  tor  the  payment  ol  tbe  debt 
due  the  plaintiff.  Tbere  was  nu  legfal 
Impediment  existing'  to  prevent  Maylle 
loanlns  or  Rougagnoc  borrowing  tbe 
94,000  with  which  he  paid  tbe  purchase 
price  to  Nnvoa    There  was  nothing  to 

{>revent  Navoe  from  selling  to  RouKaenoc 
or  cash,  even  though  be  were  In  insol  vent 
clrcamstancea,  tu  the  knowledge  of  the 
purchaser,  at  the  time.  A  sale  to  one  not 
a  credltormostbe  considered  as  one  made 
In  tbe  ordinary  course  of  businesn,  if  made 
for  an  adequate  consideration  paid  In 
cash.  Tbe  fact  that  a  portion  of  the  pur- 
chase money  was  applied  to  tbe  discharge 
of  tbe  vendor's  debts  will  not  vitiate  It 
as  an  onerous  contract. "  In  support  of 
that  view,  we  quoted  with  approval 
Maurin  Koaqner,  19  La.  604.  and  af- 
firmed it.  Tbe  principles  therein  an- 
nounced are  strictly  applicable  to  this 
case. 

CuunBelturdefendaritslnslst  that  the  In- 
dorsers  of  Covington  were  not,  at  the 
time  of  sale,  his  creditors,  uni,  for  that 
reason,  ask  us  to  declare  the  transaction 
between  them  and  Covington  exemptfrom 
the  operation  and  effect  of  tbe  statute  of 
frauds.  That  Is  e  question  we  cannot,  at 
present,  decide,  for  the  Indorsers,  neltber 
assucb.nnras  directors  of  the  Interven- 
ing banks,  are  cited  In  this  suit,  and  made 

eartlee,  and  therefore  no  Judgment  can 
e  rendered  that  would  be  binding  apon 
them.  In  addition,  we  are  informed  that 
this  question  Is  involTed  to  another  eolt 
against  the  banks,  wtaleb  Is  pending  in 
thedlRtrlct  court.  Wf;  are  at  present  con- 
cerned with  the  sale  of  Covington  to  Fa- 
dicker  alone,  and  not  with  Covington's 
disposition  of  Fndlcker's  note,  with  which 
the  latter  had  nothing  to  do,  and  with 
which  the  plalntltrs*  petition  does  not 
deal.  For  these  reasonawe  are  of  opinion 
that  the  Judgment  sbould  be  affirmed, 
and  It  is  BO  ordered. 

ON  llEHBABINa. 

An  extended  and  earnest  application  Is 
presented  in  thin  case,  but  tbere  are  only 
one  or  two  questions  upon  which  we 
deem  Itntvessary  to  make  any  addition* 
al  expression  of  opinion. 

1.  Counsel  complains  of  the  construction 
placed  by  tbe  opinion  upon  Rev.  Civil 
Code,  arts.  1»84-19H6,  to  the  effect  that 
they  have  "exclusive  reference  to  repro- 
bated transactions  between  debtor  and 
creditor,"  and  cites  us  to  S4  La.  Ann.  992 
and  10  La  as  having  been  referred  to 
In  bis  brief.  In  this  counsel  Is  in  error. 
TheHe  authorities  are  not  mentioned  In 
his  brief,  but  In  the  syllabna  of  It  we  find 
cited  34  La.  Ann.  995,  and  10  La.  UOO.  But 


an  investigation  has  resulted  In  tbe  dis- 
covery of  the  case  of  Thompson  v.  Free- 
man, S4  La.  Ann.  902.  which  discnsses  a 
proposition  germane  to  the   one  under 
consideration,  and  wblcb  la  predicate<l 
npon  Rhodes     Beamuu,  10  La.  869.  But 
those  cases  deal  with  Rst.  '^tII  Code,  art. 
1985,  exclusively,  which  is  not  mentioned 
In  the  opinion,  and  they  are  addressed 
solely  to  the  question  of  the  insolvency  of 
the  debtor,  as  affecting  the  bona  Sdes  of 
the  sale  attacked.   In  Rhodes  v.  Beaman 
the  court  said :  "It  is  contended  that  the 
defendant.  Beaman,  was  aot  a  ensditor. 
and  that  be  la  not  shown 'to  have  had 
knowledge  of  the  tailing  ctrcDinstances  of 
the  vendor.    We  consider  article  IflT* 
(Rev.  Civil  Code,  art.  1985)  as  merely  ea- 
tabltsbing  a  presumption  against  the  con- 
tract, whenever  It  is  first  shown  that  tite 
obligee  knew  of  the  discomfiture  of  tbe 
obligor,  and  when,  belag  a  creditor,  he 
gains  an  advantage  over  othtir  creditors. 
But  It  does  not  exclude  ofiier  evIdeDCOirf 
fraud  and  collusion, "  etc.   (Italics  oura.) 
Quoting  and  emphasising  the  precept  aa 
sound,  tbe  court  said,  in  Thompson  r. 
fYeeman:  "Therefore,  when  satlsHed,  aa 
we  are  lu  the  present  case,  that  the  con- 
tract was  made  in  execution  of  a  collusive 
purpose  between  the  parties  to  defraud 
and  defeat  creditors,  and  when  the  direct 
result  of  the  contract  is  to  leave  the 
obligor  Insolvent,  and  actually  to  defeat 
his  creditors,  we  will  not  hesitate  to  frus- 
trate such  schemes,  by  auuuUiug  the  con- 
tract."  These  decisions  are  precisely  In 
Hue  with  our  opinion,  and  tbe  cfbses  there- 
in quoted.   In  Rhodes'  Case  It  was  dis- 
tinctly held  that  article  1970  of  the  Code 
merely  establlsbes  **  apreanmptloo  against 
the  contract  when  it  Is  first  shown  that 
the  obligee  knew  of  the  discomfiture  uf 
the  creditor  of  the  obligor,  and  when,  be> 
Ing  a  creditor, he  gains  anadvantageover 
other  creditors."   Then  the  court  adds 
"that  tills  does  not  exclude  otherevidencs 
of  fraud  and  collnsion. "  And  the  opinion 
in  Thompson's  Case  was  predicated  upon 
"other  evidence  ot fraud  and  coUualon, ** 
Just  as  we  hold  tbe  plaintiff  should  have 
done  in  this  case.   Bui,  not  having  done 
so,  Fndlcker  was  not  connected  with  the 
fraud  ot  tbe  transaction.   A  mere  refer- 
ence to  articles  19S4  and  1086  will  show 
that  their  provisions  are  In  harmony  wltb 
this  view.  The  last-named  article  creates 
two  exemptions  from  the  law  ot  fraud: 
(1)  All  sales  of  property,  or  other  con- 
tracts made  in  the  usnul  course  of  a  par- 
ty's bnslnees;  and  (2)  tbe  payment  of  a 
Just  debt  in  money.   It  seems  qnlte  clear 
that  it  has  exclusive  reference  to  trausac* 
tions  t)etw«en  debtor  and  creditor;  for, 
surely,  an  article  of  the  Code  Is  not  neces- 
sary to  aathorise  a  party  to  make  sales 
or  contracts  with  a  stranger.  In  tbe 
nsual  coarse  of  his  business.  This  being 
the  case,  we  must  look  outside  of  it  and 
tbe  two  preceding  articles  fur  authority 
to  bold  Fndlcker,  aa  the  court  did  In 
Thompson's  Case  and  In  Rhodes*  Cane. 
We  have  carefully  obnerved  the  comments 
of  counsel  In  the  Case  of  Pochdn,  quoted 
In  our  opinion,  and,  while  there  la  a  com- 
plete parallel  between  that  case  and  tbe 
Instnot  one  In  the  particulars  mentioned* 
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yet  there  are  two  eaB«ntia)  dlRerences  be* 
twef>n  tiiem.the  PocbelnCase  being  ooeea 
ileclurutton  de  alto alti  tion,  an^  It  heMag 
been  defeated  by  pruutoftbe  price  bsT- 
Ing  been  paid  In  caab.  Now,  wblle  it  Is 
perfectly  true  that,  in  tbatcaae,  we  held 
tbat,  the  sole  haTine  been  made  tu  one 
not  a  creditor,  and  for  caab,  **lt  must  be 
coDBldered  as  one  made  In  the  usual  coarse 
of  business."  it  does  not  follow  tbnt  the 
sale  by  Covington  to  Podleker,  on  terms 
of  credit,  was  ntich  a  transaction.  Had 
we  tbns  regarded  It.  further  comment 
wonid  have  been  supererogatory  and  un- 
availing. What  oar  opinion  in  the  Focb- 
elu  CoBe  aaya.  In  reference  to  the  charac- 
ter of  the  action,  was  Intended  to  be 
merely  eoggestlve,  and  not  controlling:: 
and,  evdO  U  it  whh,  the  turning  point 
therein  tslnadeqnacy  of  the  price,  not  ex- 
isting here.  Our  opinion  simply  holds 
thnt,  Fudicker's  not  being  a  creditor,  the 
price  of  the  goods  was  not  abHorbed  as  a 
part  of  or  ail  tbe  consideration  paid 
therefor;  in  other  words,  tbe  purchaser 
parted  with  value  for  tbem,  uud  the  tact 
that  the  price,  or  the  note  given  tor  the 
purchase  price,  was  by  Covington  subae* 
qupntly  applied  to  the  discharge  of  bis 
debts,  did  not  vitiate  the  sale,  as  an  oner- 
ous contract;  and  It  win  not  Impair  any 
recourse  creditors  may  have  against  the 
recipient  of  the  proceeds  thereof. 

2.  Holding,  as  we  do  in  our  opinion, 
that,  cuncetllug  Covington's  acts  to  have 
been  fraudulent,  tbe  sale  could  not  be  an- 
nulled without  convicting  Fndluker  of 
participation,  we  considered  plalntltts' 
bill  of  exceptions  of  no  practical  impor- 
tance, as  tbe  contemplated  evidence  which 
was  rejected  did  nothaveany  seeming  ap- 
plicability to  Fudlckw  as  vendee.  The 
question  asked  of  Covington  was.  via.: 
** State  the  subject  of  this  convOTsation 
with  Mr.  Hudson.**  To  It  the  objection 
was  that  It  related  to  protesslonai  com- 
munications betweencllent  and  attorne>  ; 
and,  if  It  rcdated  to  his  contract  with  Fu- 
dicker,  it  was  Inadmissible,  having  oc- 
curred out  of  his  presence.  The  Judge's 
rejection  of  this  testimony  appears  quitn 
plausible,  anil  nothing  has  been  said  on 
the  subject  to  convince  us  tbat  be  erred. 
Re-ezamlnation  of  tbe  record  end  appli- 
cation has  only  served  to  strengthen  our 
convictions  in  the  correctness  of  our  opin- 
ion. Behearing  rtfuaed. 


Hardib  et  aAv.GoLviN,(TATDH  et  a/.,Iii- 
tervenors.  No.  ],248.) 

(Suaonms  Court  qf  LouiftUma.  Jose  11, 18BL 

&  La,  Ann.) 

AnAOHimra— AvnDATiT— InTBftvBnnoir— Af^ 

PSAL. 

1.  An  attorney  at  law,  employed  In  any^ven 
esse  where  attactunent  process  fa  requisite,  is 
anthoriiad  to  make  the  neceasary  oath,  without 
otaer  procoratlon. 

3.  A  party  iDt^venlng  in  a  salt,  and  Joining 
the  defendant  Inroaiatlnfr  the  plaintiff's  denmnds, 
mast  for  himself  appeal  from  a  general  ludfrment 
■gainst  defendant  and  interrenor;  otherwise  he 
cannot  obtain  relief  therefrom.  An  appeal  by 
tbe  defendant  will  not  suffice  for  that. 

8.  A  defendant  who  alleges  ia  bis  answer  the 
imtratbfulneaa  of  the  pbUntiff's  affidavit  for  at- 


tachment must  rnske  ont  the  obargebys  Mr  pva- 
ponderance  of  pvoot. 

(3uUaIiu$  by  the  Court.) 

Appeal  from  district  court,  parish  off 
Lincoln;  Ali.rn  Barksdalb,  Judge, 

MefJIeadoD  A  Seals  and  Boutoer  A  L&nh- 
kin,  for  appellant. 

Price  *  Pollard,  for  appellees. 

(1)  1q  the  absence  of  plaintiff,  affiduvit^ 
for  attachment  may  be  made  by  bis  attor- 
ney. Code  Prac.  art8.216,  217;  6  La.  Ann. 
Tee;  10 La.  Ann. 850:  34La.Ann,287  ;  81  La. 
Ann.  237.  (2)  Where  the  debtor  make» 
misrepresentations  to  his  creditor,  lead- 
ing him  to  a  belief  In  his  solvency,  wheik 
in  fact  be  is  hopelessly  insolvent,  any  act 
of  the  debtor  giving  another  creditor  » 
preference  tHcaiine  for  attachment.  29  La. 
Ann.  635.  (8)  Where  a  person  Is  attnched 
by  bis  clerk,  by  his  brother,  or  bis  father,, 
and  It  is  apparent  tbat  he  has  inviteil  the- 
attacfament.hta  other  creditors  have  goo<9 
cause  to  attach.  (4)  Where  an  attach- 
ment is  sued  out  on  a  debt  not  due,  the- 
property  attached  should  be  ordered  held 
nntil  the  debt  becomes  due,  and  Judgment 
can  be  obtained.  Code  Prac.  art,  M4. 

Watki.\s.  J.  Several  creditors  of  tbe  de> 
fendant  ubtalued  attachments  agalnsi 
bim,  and,  under  their  respective  writs 
concurrent  seizures  were  made;  and.  the 
property  being  Insufficient  to  satisfy  all,, 
strife  arose  between  tbem  as  to  their  rigbt 
to  priority  of  payment,  this  right  of  prior* 
ity  uotdependlng  upon  tbe  nature  of  thdr 
debts  or  date  of  selsure,  but  eacb  party 
in  turn  relies  upon  alleged  acta  cf  fraud  or 
misconduct  on  the  part  of  tbe  other  to  d»> 
feat  their  seizures,  respectively.  In  thia 
case  plaintiffs*  suit  is  predicated  on  a  large- 
debt  of  defendant,  to  which  no  defense  ia 
urged;  the  only  defense  being  that  as- 
signed to  tbe  regularity  of  tbe  attachment 
proceedings,  the  falsity  of  tbe  affldavlt,. 
and  a  claim  made  In  reconvention  for  $2l.f 
000  damages  for  wrongful  Issuance  of  the- 
writ.  On  the  trial  there  wae  Judgment  iik 
favor  of  the  plaintiffs  for  the  sums  of  $7,- 
468.21  and  9]>«71.36,  with  interest,  sustain^ 
lug  and  enforcing  their  attachment,  and 
recognizing  their  privib^  on  the  property- 
attached,  other  rights  being  reserved.  It 
further  decreed  tha  c  the  demands  of  the- 
iatervenora  t>e  rejected,  except  In  one  or 
two  unimportant  particulars,  which  nee<t 
no  mention.  From  this  Judgment  the  de- 
fendant aloue  has  prosecuted  a  devolutive- 
appeal;  and  the  intervenors,  having  ac* 
quieseed  in  thejodgment,  have  passed  out 
of  tbe  case;  and  tbe  appeal  must.  tbere> 
fore,  be  considered  in  the  light  of  th»- 
issues  made  up  between  plalntilTs  and  de* 
feudant,  and  which  may  be  enumeratei> 
as  follows,  vis. :  (1)  That  the  iwrson  who 
made  tbe  affidavit  for  tbeattachment  waa 
wholly  without  authority;  (2)  that  saict 
affidavit  Is  untrue. 

1.  Tbe  affidavit  for  attachment  wa» 
made  by  J.  A.  Pollard,  of  the  law  firm  of 
Price  &  Pollard,  who  were  the  attomeya 
tor  the  plaintiffs,  and  prepared  and  filed- 
this  suit.  It  Is  conceded  that  the  only 
power  or  authorization  the  affiant  had  in 
the  premises  wan  suL-h  only  as  arose  from- 
the  relations  of  his  law  partnership  wlti> 
the  plalntlttsln  tblscase.  The  point  takeib 
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4iy  defendant's  connnel  1b  that,  under  tbe 
■«xpreBH  pruvIaloDB  of  tbe  244tii  article  uf 
tbe  Code  of  Practice,  the  affidavit  must  be 
made  by  the  creditor,  fala  agent,  or  attor- 
ney In  fact,  and  that  an  affidavit  made  by 
■any  one  ebie  Is  wlthoat  efflcacj,  and  void. 
That  article  reads  as  rollowa,  vii.:  "In 
■cases  where  the  debt  or  obligation  Is  not 
due,  SQch  attachment  may  be  granted 
<tn  the  oath  of  the  creditor  or  bis  atceut  or 
attorney  in  fact,  if  sach  creditor  be  ab- 
aeat ;  ajid  it  shall  be  la  wful  fur  any  Judge 
-of  competent  Juriadlctlun  to  order  a  writ 
-of  attachment  to  Issue  whenever  the  said 
jadj^  shall  be  satisfied  by  the  uath  of  the 
•creditor  or  hi9  asent  or  attorney  of  the 
«xistence  of  said  debt;  and  upon  the  said 
■creditor,  bis  agentor  attorney  inlact,  tak- 
ing^ oath  to  the  requlaiteacontalned  In  any 
■one  of  the  nunihers  one,  two.  three,  four, 
4>r  five  of  article  24U,  or  swears  that  said 
4lebtor  is  about  to  remove  his  property 
-<Hit  of  the  state  before  said  debt  becomes 
-due;  and  It  slmll  be  sufficient  for  the  oatb 
required  to  he  talien  by  the  agent  or  at- 
torney in  fact  to  he  to  t)it>  beet  of  his 
knowledge  and  belief."  If  this  article 
-fltood  by  itself,  uncoupled  with  any  other 
provision  of  the  Code  la  pari  materia, 
tlwre  mlgbt  be  serious  question  of  tbe  an- 
thority  of  an  attorney  at  law  to  make 
««ch  an  oatb ;  yet  wblle  In  this  article  tbe 
fikrase^bis  agent  or  attorney  fn  fact"  is 
ibrice  employed,  this  phrase  also  occurs 
«nce,  to-wlt:  "And  It  shall  be  lawful  for 
-any  judge  of  competent  Jurisdiction  to  or- 
'^erawritof  attachment  to  issue  when- 
•«rer  tbe  said  Judge  shall  be  satisfied  by 
tbK  oatb  of  the  creditor  or  bis  agent  orat- 
torney  of  the  existence  of  said  debt," 
•ate  But,  In  addition  to  this,  we  have  an- 
either  provision,  which  is  found  nnder  the 
title  "Of  the  Arrest  uf  the  Debtor,"  which 
teas  follows,  viz. :  "And  In  all  cases  when, 
4>y  any  provision  of  the  Code,  an  oath  of 
«  party  Is  required,  It  may  be  (in  cai^e  of 
the  absence  of  sntd  party)  made  by  his 
■ajrent  or  attorney,"  etc.  Code  Prac.  art. 

So  that, it  It  beconclnded  that,  in  tbe 
vevislun  of  the  Code  In  1870  the  word  "at- 
torney" was  ex  tiidustrta  omitted  from 
article  244,  ft  appears  to  have  been  Just  as 
industriously  interpolated  into  article  216 
tbe  Revised  Code,  and  the  alleged  omls- 
ailon  supplied.  It  Is  quite  lmi>08Hible  fur 
mm  to  conceive  In  what  way  article  244  Is 
to  t)e  treated  and  consIdOTed  as  a  later  ex> 
presslon  of  the  JeglBlatlre  will  than  ar- 
ticle 216,  both  being  brought  forward  In 
tke  same  revision,  and  covered  by  the 
aame  act  of  the  legislature.  Defendant's 
«ounseI  rests  his  pretension  exclusively  on 
tlie  turegolng  articles  of  the  Code  of  Prac- 
tice, and  has  cited  us  to  no  decision  of  this 
-«oiirt  expressing  concurrence  lu  that  view, 
and  we  know  of  none.  It  is  nut  denied 
<hat,  antecedent  to  the  revision,  an  attor- 
ney at  law,  employed  in  any  given  case 
where  attachment  process  is  requisite, 
was  authorlEed  tu  make  the  necessary 
•<Hith  without  otiier  procuration.  Pulton 
V.  Brown,  10  La.  Ann.  85U:  Dwight  v. 
UTeir,  6  La.  Ann.  700.  Since  tbe  revision 


we  are  not  aware  of  an  attorney's  pos- 
session of  such  authority  t>elDgqueHtloned 
In  any  case.  This  objection  Is  not  well 
grounded. 

2.  On  tbe  merits  a  vast  number  of  wit- 
nesses WOTB  Introduced  pro  and  eoo,  and 
an  Immense  quantity  of  testimony  taken 
on  tbe  prolix  and  exceedingly  compli- 
cated and  involved  issues  which  have 
been  raised,  very  much  of  it  being:  ap- 
plicable to  tbe  demands  and  complalnis 
of  the  IntervenoTs;  and,  as  defendant's 
counsel  states  In  his  brief,  we  likewise  con- 
clude tbat  to  attempt  to  refer  tu  It  even 
in  brief  would  be  a  useless  and  unneces- 
sary taak.  and  we  shall  thnrefore  content 
ourselves  with  the  statement  of  oitrcou- 
clusluna.  The  gronnds  alleged  in  petition 
for  attachment  are  that  tbe  defendant 
had  mortgaged,  assigned,  or  disposed  of 
bla  property,  rights,  and  creilits,  or  was 
about  to  mortgage,  assign,  or  dispose  of 
same,  with  Intent  todefrand  bis  credltots, 
and  that  he  waa  about  to  convert  lits 
property  Into  money  or  evidences  of  debt, 
with  latent  to  place  the  same  beyond  the 
reach  of  hiscredltors-  The  relatlonsRxIst- 
Ing  between  plaintiffs  and  defendant  were 
those  of  factors  and  customer,  and  in  tlie 
courseuf  thelrdeallngstbelatter  badfallen 
In  arreara  to  the  former  for  wtil-nlfrta  $12.- 
000.  The  proof  Is  furnished  over  tbe  de- 
fendant's own  algnature  that  he  had  fre- 
quently told  the  plaintiff  that  his  indebt- 
edness to  them  was  practically  all  that  was 
due  to  any  one,  and  that  bis  business  was 
prospering  and  pr'isperous;  while,  on  the 
contrary,  the  fact  was  that  he  owed  very 
largely,  and  was  Tlrtually  Insolvent.  On 
the  faith  of  these  r^resentatlonB,  plain- 
tiffs accepted  from  defendant  an  act  of 
mortgage  as  security  tor  bis  account,  and 
consented  tbat  same  should  not  be  placed 
on  record.  In  the-interim  the  deteudant's 
consign ments  nt  cotton  became  snsplcluns- 
ly  smaller  by  degrees,  and  plaintiffs'  anxie- 
ty became  aroused,  and  their  account  was 
placed  In  the  hands  of  counsel.  Soon 
afterwards  another  mortgage  In  favor  of 
another  creditor  of  Culvln  was  recorded, 
and  also  on  sundry  other  claims  several 
other  creditors  of  his  Instituted  tbe  at- 
tachment suits  above  mentioned.  There 
areother  cii-c  urn  stances  pointing  to  thede- 
fendant's  bad  faith  with  the  plaintiffs,  and 
contemplated  and  partially  eonipleted 
fraudulent  transacUonB,  which  influenced 
thnlr  course  of  procedure,  such  as  hie  dls- 
positton  of  cotton,  goods,  and  book-ac- 
counts, out  of  the  r^ular  course  of  his 
mercantile  business;  and  It  was  on  the 
faith  of  these  trnuRactlons  and  proceed- 
ings that  plaintiffs  caused  their  mortga^ 
tu  be  recorded,  and  the  defendant's  prop- 
erty to  be  attached.  In  all  this  wecannot 
perceive  any  ground  for  criticlam  or  com- 
plaint against  them.  The  proof  abun- 
dantly shows  the  truthfulness  of  the  affi- 
davit of  plaintiffs'  attorney,  and  we  think 
the  Judge  a  qu&  properly  sustained  their 
attachment.  In  this  view  uf  the  case  the 
defendant  sustained  no  damages.  Judg- 
ment affirmed. 
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Tatuh  v.  Colvix,  (Habdtb  et  al..  Inter  | 
▼enora.   No.  1,249.) 

fSuprenw  Court  of  lattMaria.  Jtne  11. 189L 
«i  La.  Ann.) 

Afpuz.  —  Bbtibw  —  Credibilitt  ot  Witnessbs. 

The  district  ludge  is  peculiarly  oompetent 
and  well  qnailflea  to  Jud^a  of  the  value  and 
credibility  of  irituesses  resiaing  in  his  vicinity, 
and  witb  whom  be  Is  personally  acquainted,  es- 
pecially In  referenoe  to  questions  6t  frand  and 
oollnsioo:  and  his  linding  In  such  a  oaseooght 
not  to  be  lightly  considered  or  readily  disturbed. 

ijSyUaitma  by  <h<  Court.) 

Appeal  from  district  conrt.  parleb  of 
Lilncoln:  Allen  Barebdale,  Jad^e. 

JPrice  &  Pollard,  tor  Intervenors,  appel- 
lants. 

(1)  Where  It  Is  shown  that  jroods  under 
-aeUare  were  stolen  from  a  store  while  In 
Gfaanco  of  a  particular  party,  his  failure  to 
explain  thelrrefcuiarlty  roust  he  construed 
against  him.  (2)  Where  the  clerk,  father, 
and  brothera  of  an  losolrent  debtor  come 
In  with  loFKe  claims  against  hlm»  and  act 
In  concert,  one  of  the  brothers  placing  a 
murtKaffe  on  record  against  the  debtor, 
aad  the  others  attaching,  making  the 
mortgage  grounds  lor  attachment.  It 
smacks  strongly  ol  a  conspiracy  to  de- 
frand;  and  tta«ie  acts,  coopled  with  the 
Intimacy  and  relatlouship  to  the  debtor, 
!e  such  a  badeo  of  fraud  and  coIIusIod  as 
the  evidence  of  interested  witnesses  can- 
notremove.  Bump, Fraud. ConT.pp.96-»8. 

Gra/)jtn?(f-iro/5(pac;,forplalntltf,appeIlee. 

McCleadon  <fi  iseals,  for  defendant. 

WATKiifS,  J.  This  case  Is  the  counter* 
part  of  the  one  Just  decided,  and  entitled 
John  T.  Hardle  &  Co.  t.  J.  A.  Colvin,  S. 
S.  Tatnm  et  al.,  Inlervenors,  (No.  1,248,  9 
■South.  Rep.  746,)  the  terms  being  reversed. 
The  plalntltTs  attachment  was  filed  and 
service  made  by  defendant's  acceptance. 
And  seliore  of  his  property  was  effected 
simultaneously  and  concurrently  with  that 
of  J<ibn  T.  Hardie  A  Co.  To  tills  suit  the 
defendant  pleaded  thegeneral  Issne,  allt-ged 
tbe  falsity  of  the  plaintiff's  affidavit,  and 
In  reconvention  claimed  f 20,000  as  dam- 
ages for  au  unlawful  seizure  of  his  goods 
and  the  consequentdestruction  of  his  mer- 
cantile buBlaesB.  Tbe  principal  content 
WBB  that  orged  between  the  Intervenors 
and  the  plaintiff.  On  tbe  trial  there  was 
Judgment  In  plaintiff's  favor  for  bis  debt 
against  the  defendant,  sustaining  his  at- 
taehinentand  rejecting thelnlervenors'  de- 
mands, and  thelatter alone haveappealed, 
and  tbe  defendant  Is  eliminated  from  the 
controversy.  The  evidence  adduced  on 
tbe  trial  of  this  case  was  very  macb  tbe 
•ame  as  that  In  the  Hardle  Case.  Tbe 
same  eoonsel  are  engaged  In  each.  Alto- 
gether we  are  ofuplnhmthat  the  Inter- 
venors' charges  of  fraud  and  collusion  be- 
tween the  plaintiff  and  defendant  are  not 
made  oat.  We  think  it  clear  that  plain- 
tiff has  an  boaest  debt  against  defendant, 
and  that  his  attachment  la  serious,  real, 
and  earnest.  That  he  Is  In  some  way  re- 
lated to  the  defendant,  and  that  tbe  lat- 
ter accepted  service  on  plaintiff's  petition, 
ran  make  no  great  difference;  at  least 
that  cannot  amount  to  positive  fraud. 
On  the  whole,  the  Judge  ;i  9u.f  tms  done 
subutaotlal  Justice  between  tbe  parties. 
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I  He  resides  In  their  vicinage,  and  knows 
all  of  them.  He  beard  tbe  various  wit- 
nesses  give  In  their  testimony,  and  saw 
tbelr  manner  when  testUylng.  He  la 
cullarly  competent  and  welt  qualified  to 
Judge  of  aucb  proof  as  abounds  in  this  rec- 
ord, and  especially  with  reference  to 
chai^res  of  fraud  and  collusion;  and  in 
such  a  case  hla  finding  ought  not  to  be 
lightly  considered  ttr  madlly  disturbed. 
We  are  of  opinion  that  his  Judgment 
ahonld  be  aiBrmed,  and  tt  is  ao  ordered. 


Db  Grdt  v.  AiEEN  et  al  (No.  10,760.) 

{Supreme  Court  of  Louteiana.   March  9, 1891. 
48  La.  Ann.) 

Dismssu.  ow  Appbal— SoLVBirar  or  SBooRirr— 
SnmoiBinnr  or  Bond  —  CoRPOBAmnr  Fbak- 
omsB— Fdwbb  to  Bunji  Whabvbs— NaauaBNUB. 

ON  HOTIOH  TO  niBlOSB. 

1.  Under  a  motion  to  dismiss  filed  In  this 

oonrt,  the  solveuoy  of  the  surety  on  an  appeal - 
bond  cannot  be  oonsldered.  That  is  a  question 
primarily  for  the  court  a  qua,  and  will  be  oonsld- 
ered here  only  on  appeal  taken  fcom  the  Judg- 
ment thereon,  and  wh^  said  appeal  Is  regnlarry 
tried  and  submitted. 

3.  In  ao  appeal  from  a  Judgment  rendered  in 
toUdo  against  several  defendants,  it  is  sufficient 
if  they  all  Join  as  principals  In  the  appeal- 
bond,  and  bind  themselves  to  satisfy  whatever 
Judgment  shall  be  rendered  sfflinst  them;  othw- 
wise  that  thesoretystiaii  be  Uableln their  placob 
The  nature  of  their  obligations  under  the  1k»i4 
will  depend  on  the  final  Judgment  rendered.  If 
that  shall  condemn  them  insoUdo,  they  and  their 
surety  will  be  so  bound,  and  it  was  annecessoir 
that  tbe  bond  should  expressly  stipulate  a  soli- 
dary liability. 

8.  The  Joinder  of  the  husbands  of  defendant 
married  women  merely  operates  the  required 
marital  authorisation,  and  U  otherwise  harmless- 
ly suparfluoos. 

OH  THl  MUin. 

4.  The  authority  of  tbe  general  assembly  to 
grant  to  corporations  the  right  to  make  and 
maiataln  wharves  has  long  been  settled,  as  well 
as  the  autbmity  of  the  corporations,  utd  lessees 
from  them,  to  bidld  trharves  with  Inollnes  or 
aprons. 

5.  An  inoliaeor  apron  of  awharf  is  nota  safe 
plaoe  to  walk  upon  on  a  dark  night  after  a  rain, 
and  tboee  who  venture  on  them  without  the  least 
necessity,  at  sach  time,  and  when  made  slippery 
by  the  rainfall,  assume  risks  precluding  tbeni 
from  recovering  damages. 

(SyUabue  by  the  Court.) 

Appeal  from  civil  district  court,  pariah 
of  Orleans:  Fredbbicr  D.  Kino,  Judge. 

W.  S.  Benedict  and  Bayae,  Denegre  A 
B&yue^  for  appellants.  A.  L.  i'iasot  and 
Bnacb  K.  Milhr,  for  appellee. 

ON  MOTION  TO  DlSmSS. 

Fbnner,  J.  Nothing  Is  submitted  for 
our  present  determination  excapt  the  mo- 
tion to  dUmisB  filed  In  this  court.  The 
grounds  of  the  motion  are  the  following: 
That  the  appeal-bond  filed  by  the  defend- 
ants and  appellants  from  said  final  Judg- 
ment Is  defective  In  form  and  substance, 
in  this:  (1)  That  while  tbe  said  Judg- 
ment casts  tbe  defendants  to  soUdu, 
the  bond  of  appeal  was  given  by  them 
Jointly,  and  the  surety  guarantiee  their 
payment  of  the  Judgment  Jointly  for  an 
all<)uut  part  of  sulU  Judgment,  and  that 
said  surety  does  not  guuranty  payment 
of  tbe  Judgment  by  said  detapdants.fo 
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BoUdo.  (3)  Thflt  tbern  wen  parties  In- 
eluded  aa  principals  In  said  appeal-bond 
who  are  not  cast  by  the  Judgmeut.  An- 
other eround  la  assigned  in  the  motion, 
t1i.»  that  the  suret/  is  not  good  and  solv- 
ent, and  such  aa  the  law  requires.  This, 
of  conrae,  cannot  be  determined  by  ns  un- 
der a  moUon  to  dlamiHS.  It  was  submit- 
ted tu  the  lower  court,  and  decided  ad- 
vertiely  to  appellee,  Irom  whlcb  decision 
be  has  taken  a  si'parate  appeal.  We  can- 
nut  consider  the  questions  InTolved  there- 
in until  said  appeal  shall  be  tried  and  sub- 
luitted.  The  other  grounds  above  stated 
have  no  merit.  The  bond  conforms.  In 
all  respects,  to  the  requirements  of  law. 
<rhe  Judgment  appealed  from  was  rendered 
against  the  defendant  firm  and  all  the 
members  In  aolido.  They  all  }oln  as  prlu- 
cipals  in  the  bund,  and  the  condition  Is 
that  they  shall  prosecute  their  appeal, 
and  satisfy  whatever  judgment  sbull  be 
rendered  against  them ;  otherwise  that 
the  surety  shall  be  liable  In  their  place. 
The  nature  of  their  obligations  nnder  the 
bond  will  be  determined  by  the  final  Judg- 
ment rendered  on  the  appeal.  If  that  cou- 
demuH  thorn  ia  aolido,  they  and  thelrenre- 
ty  will  be  bound  accordingly.  It  was  not 
necesdary  that  the  bond  should  expressly 
stipulate  a  solidary  liability.  The  com- 
plaint that  the  hasbanda  of  some  of  the 
married  defendanta  are  Joined  as  prlnrl- 
pals  has  no  foundation.  Their  Joinder 
was  manifestly  for  the  purpose  of  au- 
thorizing their  wives,  and  Is  otherwise 
harmleaaiy  superfluous.   Motion  denied. 

ON  THK  UK  SITS. 

(April  S7,  189L) 

Brbacz,  J.  The  plaintiff  sues  for  f  30,- 
000  damages  for  Injuries  caused  by  failing 
through  an  open  space  in  one  of  thepubllc 
wharves  of  the  city  of  New  Orleans.  In 
July,  1889,  plalntm,  In  the  night-time, 
went  down  to  the  river  at  the  foot  oT  Ca- 
nal street,  to  meet  his  daughter,  who  was 
ezpeiited  on  the  steam^buat  Jesse  K.  Bell, 
at  about  half  past  10  that  night.  While 
waiting,  be  bad  taken  a  seat  with  his  two 
companions  on  a  marble  slab  placed  on 
the  wharf  to  be  shipped.  In  abotit  three- 
quarters  of  an  hour,  It  being  warm,  he  left 
this  seat;  followed  a  straight  line  to  the 
river,  nearer  Its  margin,  where  be  took 
a  seat  awaiting  the  breese,  he  states.  On 
bis  return  to  meet  bis  pumpanlons,  about 
midway  the  Incline  or  apron  of  the  wbaif, 
there  being  a  plank  missing,  he  tumbled 
over.  One  of  hislegs  fell  in  the  boleoaused 
by  the  missing  plank;  the  other  held  his 
body  on  the  wburf.  One  of  the  witnesses 
testifies  that  the  hole  was  near  the  wa- 
ter's edge;  the  other  two  locate  It  more 
than  mill  way  np  the  incline  or  apron. 
The  plaintiff  was  seriously  hrnlsed  by  the 
fall.  Three  of  bis  ribs  were  fractured,  and 
be  at  the  time  greatly  suffered.  He  was 
confined  19  days  to  his  room,  under  medi- 
cal treatment.  Uls  occnpation  fa  that  of 
a  clerk;  he  receives  aaalary  of  f 1,000  per 
annum.  There  was  no  Interruption  in  the 
■alary  during  bis  illness,  and  since  bis  re- 
covery he  has  retained  bis  position  as 
clerk.  It  Is  not  shown  that  his  nsefulnesB 
In  tbat  capacity  baa  been  Impaired.  The 


physician  appointed  by  the  eoort  as  ex- 
pert, by  whom  be  was  examined,  does  not 
testify  that  plaintiff's  fracture  and 
bruises  are  permanent.  The  defendants 
are  leHsees  of  the  wharves  of  the  city  of 
New  Orleans,  bound  as  lessees  to  repair 
all  boles  In  their  flooring;  also  to  mend 
bulk-beads  and  incline-heads  immediate 
after  the  need  of  repairs.  Their  answer 
denlee  the  allegations  of  the  petition,  and 
aliases  that.  If  plaintiff  sustained  any  in- 
juries, they  were  the  reault  of  his  own  neg- 
ligence. The  case  was  twice  tried  before 
a  Jury.  Theflrst trial  befian  on  the  Slst  of 
January,  1890,  and  occupied  several  days. 
Verdict  was  rendered  In  favor  of  the  plahi- 
tlft  fur  $3,500.  A  motion  for  a  new  trial 
was  made,  and  a  new  trial  was  granted. 
The  second  trial  took  place  on  the  24tb 
of  Nov6mt>er,  18b0.  The  testimony  in  each 
trial  was  substantially  the  same.  The 
second  Jury  rendered  a  verdict  for  $3,000. 
The  affirmative  testimony  of  the  plaintiff, 
and  the  two  witnesses  who  were  with 
blm  when  tbe  accident  happened,  was  met, 
on  the  part  of  the  defense,  by  a  number 
of  witnesses,  who  testify  that  the  wharves 
were  kept  In  good  condition  by  the  de- 
fendants. Several  of  their  employes  tes- 
tify that  they  never  heard  of  the  accident 
or  the  missing  plank  until  some  time  aft- 
er the  accident,  (more  than  four  months 
after;)  also  three  police  officers  testify 
substantially  to  the  same  effect.  The  de- 
fendants show  that  they  have  a  large 
number  of  men  employed  in  repairing  the 
wharves  and  their  Incline,  and  that  they 
were  In  good  condition.  They  call  atten- 
tion to  the  fact  that  it  was  some  four 
months  afterwards  they  t>ecame  aware  of 
the  accident.  William  Breig,  Jr..  tbefr 
foreman  in  keeping  the  wbari  In  order,  did 
not  bear  of  the  missing  plank  until  alMiot 
two  weeks  before  be  testified.  Officer 
Quilion,  patrolman  on  the  river  front, 
at  the  place,  teatifles  that  the  Incline  is 
not  a  place  to  walk  on,  and  only  knew  of 
the  accident  a  few  weeks  before  be  testi- 
fied. Officer  Seelbnrat,  also  on  the  levee, 
says  bis  beat  extended  from  Canal  to 
Uonti,  and  that  there  was  no  missing 
plank.  W.  O'Neil.  another  officer  whose 
duty  It  was  to  report  If  there  was  a  miss- 
ing plank,  testifies  there  was  none.  ii.  H. 
Keene,  wharf-master,  second  district,  bar- 
ing that  wharf  In  charge,  never  heard  of 
tbe  accident  or  ol  the  missing  plank  until 
a  long  while  after.  A.  F.  Fortler,  slgrnal 
officer,  same  district,  never  beard  of  tbe 
missing  plank  or  tbe  accident  until  he  was 
Bubpoened.  All  ol  defendants*  witnesses, 
with  reference  to  the  plank,  testify  to  the 
same  fact;  and  they  further  state  that 
they  do  not  know  that  any  repair  was  ev- 
er made  or  plank  placed  over  tbe  alleged 
space,  of  which  they  have  not  beard  or 
seen  anything  at  all.  The  plaintiff  predi- 
cates bis  case  on  tbe  facts  attending  taia 
fall,  bis  bruises,  and  the  Injury  received,— 
res  ipsa  loqaitur;  and  contends  that  the 
presumption  of  negligence  is  complete; 
that  a  plank  was  missing,  and  that  there 
was  a  hole  in  the  wharf,  as  testified  by 
eye-witnesses;  that  this  testimony  Is  not 
denied,  in  a  direct  manner,  by  any  wit- 
ness. 

Two  grounds  ol  defense  are  eamostlj 
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ancvwltttnd  will  receive  oar  rarefal  conald- 
eration;  (1)  The  want  of  noUce  of  the 
hole  In  the  incline.  (2)  The  nnfltneas  of 
the  Incilne  or  wharf  to  walk  upon;  the 
fact  that  It  waa  not  bnilt  for  that  pnr- 

f>ose;  the  danger  to  pedeatrlaua,  eepectal- 
j  after  a  rain ;  and  the  fact  that  the  trav- 
eled part  of  the  wharf  was  notobetrncted. 

1.  Recent  text-writers  on  theaubjectot 
negligence  hold  that  corporations  are  not 
liable  In  analogous  casee  to  the  one  at 
bar,  nnless  they  be  Bhown  to  have  had  no- 
tice, either  express  or  implied,  of  the  de- 
fectfl.  The  suit  la  not  against  the  munici- 
pality, bnt  against  its  lessees,  and  there- 
lore  we  will  uot  concern  ooraelvea  abont 
notice.  In  ao  far  as  It  may  be  concerned. 
The  defendant  lesaeee  have  contracted  to 
keep  the  wharf  and  the  Incline  In  good  re- 
pair. It  is  not  alwaya  essential  to  recov- 
trr  to  prove  actual  notice,  or  to  bring  no- 
tice to  the  lessees  of  municlpalltiesln  every 
case.  There  are  exceptions  sastatned  by 
onr  Jarlsprudence.  There  are  defects  that 
must  be  seen  to  at  once,  and  in  regard  to 
which  the  want  of  notice  does  not  play 
any  dgore.  and  Is  not  considered. 

2.  The  next  groanda  present  the  diffi- 
culty of  the  case.  The  oeea  of  the  banks 
of  navigable  rivers  is  pnbllc,  and  every 
one  has  the  right  freoly  to  bring  his  ves- 
ael  to  unload  it,  to  depoBit  bis  goods. 
Civil  Code,  art.  465.  The  authority  of  the 
fceneral  aasembly  to  grant  to  corporations 
tbe  right  to  make  and  maintain  wliarvea 
bas  long  been  settled,  and  the  constrne- 
tlon  of  tbe  incline  as  at  present,  and  Ita 
nses,  are  sanctioned  by  custom  and  by 
law.  The  legislation  and  the  ordinances 
arc  directed  to  the  importance  of  offering 
facilities  to  navigation.  Mooring  posta 
are  provided;  fenders;  wharves  for  the 
pnbllc;  Inclines  or  approaches.  The  lat- 
ter are  used  by  steam-boats  to  launch  and 
land  their  stages.  The  whart  proper  waa 
safe  enough ;  but  It  was  highly  impra- 
dent  to  leave  It  and  walk  on  the  incline  In 
tbe  nlght-tline.  This  Incline  measures  S5 
feet  in  width,  and  has  a  fall  of  9  feet.  It 
la  not  a  moderate  incline.  After  a  rain  ft 
Is  dangerous  to  walk  on  It.  It  bad  rained 
on  the  day  of  the  accident.  This  apron 
la  bnilt,  and  has  this  fall,  with  nnquea- 
tloned  approval.  Granted  that  there  was 
a  missing  plank, as  alleged,  theplaintlff  In- 
creased the  risk  of  an  accident  by  ventur- 
ing on  it  In  the  nigbt-tlme.  If  in  the  dis- 
cbarge of  a  duty,  in  the  performance  of 
any  work  ur  service,  an  accident  were  to 
happen  because  of  a  misslDg  plank  on 
this  Incline,  those  bavmg  It  In  chaise 
would  bo  exposed  to  the  payment  of  dam- 
ages; but  the  one  hazarding  himuelf  to 
gratify  a  pleasure,  assumes  certain  risks. 
To  recover,  It  must  be  shown  that  the  de- 
fendants were  gallty  of  negligence;  that  e 
dangerous  open  space  was  left  for  some 
time  prior  to  the  accident  wlthoat  repair. 
No  Buch  proof  Ismade  In  thlscase.  A  eaae 
similar  in  some  respects  was  decided  by  us 
not  long  since;  plaintiff's  demand  was 
rejected.  Burbank  v.  Bailroad  Co..  42  La. 
Ann.  1156,  S  South.  Rep.  580.  Neither  of 
the  parties  knew  of  the  bole  prior  to  the 
accld«D^whlch  befell  the  plaintiff  in  this 
case.  "It  Is  not  an  Inevitable  accident, 
and  the  defmdant  Is  not  responsible.'' 


Beach.  Gontrlb.  Neg.  p.  85.  If  the  plain- 
tiff fell  between  the  stringers  at  the  end  o( 

the  apn>n,  near  the  water's  edge,  about 
the  lAace  his  son  swears  he  lell,  this 
would  to  aome  extent  reconcile  the  differ- 
ence in  the  statement  of  witnesses.  The 
fall  between  the  stringers,  as  mentioned, 
would  not  give  a  right  of  action.  Con- 
tributory negligence  generally  preaenta  Is- 
sues of  fact  and  of  law.  Tbe  law  apply- 
ing to  rhls  case  bas  been  construed  by  the 
district  Judge  as  Invalidating  the  verdict 
In  tbe  first  trial.  He  annulled  the  Jury's 
finding.  In  tbe  second  trial  he  adhered 
to  the  opinion  previoudly  expressed,  but 
allowed  the  verdict  to  atand.  We  would 
remand  the  case  for  a  new  trial,  were  It 
not  that  onr  construction  of  the  law 
would  make  a  third  trial  useless.  Neither 
party  has  prayed  to  bare  the  case  re- 
manded for  a  new  trial.  It  Istherefore  or- 
dered,  adjudged,  and  decreed  that  the  ver- 
dict be  set  aside,  Judgment  appealed  from 
be' reversed,  avoided,  and  annulled,  and 
plalntlCf'Bdemand  rejected, and  tbatappel* 
lee  pay  eosts  of  both  eonrts. 

BebesrlDg  rafnaed. 


Db  Omnr  t.  Aiern  et  a/.  (No.  10,780.) 
(Supreme  Court  of  Louitiana.  April  97, 1391. 

Bmbs  or  AmAir-DnanwAX^Vioioam  to  Btahf 

Tbstimont. 

1.  Tbe  iigbi  of  appeal  Ib  the  rale;  It  will  be 
maintained  unlew  it  oe  dearly  abown  that  the 
appellant  has  failed  to  comply  with  essential 
form  aod  reqalreiDent. 

2.  The  omiasion  to  affix  starops  In  time  on  the 
copy  taken  of  tbe  teetimony  will  not  be  suffiuieQt 
causa  to  diamiBS  the  appeal,  when  the  case  can 
be  oonaidered  wlthoat  regard  to  tbe  ons tamped 
testlmmy. 

iSyUabiu  by  the  Court.) 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  Fbedrrtck  D.  King,  Judge. 

A.  L.  Tissot  and  Branch  K.  Miller.tor 
appellant.  W.  S.  Benedict  and  B^yne,  De- 
ne gre  A  Bajrne,  for  appellees. 

Brbaitx,  J.  The  plaintiff  appeals  from 
a  Judgment  refusing  to  aet  Qslde  an  order 
of  appeal,  and  to  order  execatlon  to  Issue 
against  the  defendants,  on  the  ground  that 
the  appeal-bond  was  defective  In  form, 
and  that  the  surety  was  not  good  and 
solvent.  On  the  trial  uf  the  rule  In  the 
district  court  to  dismiss  the  appeal,  evi- 
dence was  taken,  but  filed  some  18  days 
after  the  rule  had  been  heard,  and  several 
days  after  the  dismissal.  The  appellees  In 
their  brief  Invoke  paragraph  48,  §  7,  Act  186 
of  laSO:  and  contend  that  the  testimony 
shr>uld  be  not  only  stamped,  but  also  died, 
before  Judgment;  and  that.  In  tbe  event 
of  an  appeal,  no  testlmuny,  not  so  stamped 
and  filed  before  Judgment,  shoQld  be  cop- 
led  Into  the  transcript;  and  that,  if  cop- 
led.  It  should  not  receive  consideration  on 
appeal.  Counsel  also  relies  on  section  2  of 
Act  186,  which  provides  that  no  clerk  shall 
file  or  permit  to  he  filed  any  paper  or  doc- 
ument nnteaa  the  stamp  be  aftlxed.  The 
timely  affixing  of  the  stamp  la  the  oulv 
QueBtlon.  Tbe  papers  bear  the  stamp  at 
tfals  time.  We  will  not  dismiss  tbe  ap- 
peal beeanse  of  tbe  alleged  d^lay  in  corn- 
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plying  with  the  law's  reqoirement  with 
reference  to  affixing:  Btampa.  Lane  v. 
Bflilroad  Co.,  43  Lr.  Ann.  — ,  9  South. 
Rep,  660.  In  several  cbbw  lately,  It  was 
held  that  a  Judsmeat  rendered  on  "the 
law  and  the  evidence"  will  be  affirmed, 
althouKti  the  transcript  contained  no  evi- 
dence, no  statement  of  facte,  no  bill  ol  ex- 
ceptions, and  nu  aBsi^nment  of  errors. 
The  court  assume  that  the  Judge  who  ren- 
dered the  decision  bad  before  him  sufficient 
evidence  to  JastUy  hie  ]udgm«it.  Quod- 
rich  V.  Newell.  43  L.a.  Ann.  — ,  8  Sontb. 
Bep.  921 ;  Succession  of  Moore,  43  lA.  Ann. 
885.  7  South.  Rep.  661.  Should  we  not  con- 
sider the  evidence  to  which  objection  Is 
made  as  not  being  before  us.  we  have  the 
decree  In  which  It  is  Judicially  made  to  ap- 
pear that  the  la  wand  the  evidence  are  the 
grounds  of  the  dismissal  of  the  rule.  If 
the  testimony  had  not  been  copied  in  the 
transcript,  the  anthuri^  of  the  quoted  de- 
cisions would  prevail.  In  maintaining  it. 
we  are  satisfied  that  not  the  least  Injus- 
tice is  done  tu  the  plaintlll  In  not  dismiss- 
ing the  appeal,  for  we  have  considered  the 
testimony  taken,  (although  nut  stamped 
In  time,)  and  have  not  found  that  there 
was  cause  for  making  the  rnle  ubsolnte 
and  dismissing  the  appeal  on  trial  ol  the 
merits  of  the  rnle.  The  surety,  as  a  wit- 
ness, did  not  affirmatively  testify  as  to 
the  specific  property  he  owns;  but  he 
stated  that  he  is  worth  the  auionnt  of  the 
bond  subject  to  seizure,  and  that  in  addi- 
tion the  defendants  placed  funds  In  hia 
bands  to  answer  to  the  Judgment.  The 
plaintiff  did  not  choose  to  propound  any 
question  to  the  witness,  nor  did  be  niter 
any  testimony  In  rebuttal.  The  wltnons 
made,  at  least,  a  prima  facie  showing  of 
his  responsibility  and  ability  to  pay.  Not 
the  least  attempt  having  been  made  to 
prove  the  contrary,  we  conclude  that  the 
bond  is  legal  and  sufficient.  With  refer- 
ence to  the  last  ground,— that  the  bond  of 
appeal  sets  out  the  obligation  of  the  prin- 
cipals as  Joint,  while  the  Judgment  against 
them  is  In  aolldu.  This  has  been  decided 
and  disposed  of  in  a  previous  decision,  fl 
South.  Rep.  747.  The  right  of  appeal  is  the 
rule.  It  will  be  maintained,  and  the  ap- 
peal will  not  be  dismissed,  nalees  It  be 
clearly  shown  that  the  appellant  has 
failed  to  comply  with  essential  forme  and 
requirements.  Judgment  affirmed. 


Williams  v.  Gobs.  (No.  1,246.) 

(.Supreme  Court  of  LtnOakma.  Jane  11, 18(0. 
48  La.  Ann.) 

DiToaoa  A.  Him— IiraBHFBKAHOB— SsFAunoir 
or  Fkopbktt. 

1.  A  demand  fora  separation  of  property  may 
be  onmalated  wltb  a  demand  tor  a  separation 
from  bed  and  board. 

a.  A  separation  from  bed  and  board  may  be 
obtained  on  accoont  of  babitaal  Intemperance  or 
cruel  treatment.  Thongti  both  be  alleged,  proof 
of  either  is  sufBcient 

8.  Habitual  intemperanoe  Is  the  ooDstant  In- 
dnlgenoe  in  snoh  stimnlatitB  a>  wine,  whisky,  or 
brandy,  whereby  Inttnioatim  la  proanced. 
(SyOatna  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Ouachita;  R.  W.  Bichabdson,  Judge. 


OBTEB.  Vol.  9,  (I*. 

Boataer  tft  Lamkia,  lor  appellant.  D. 
M.  Sbolara,  for  appellee. 

WiTKtNB,  J.  Alle^ng  habitDal  Intem- 
perance and  cruel  treatment  on  the  part 
ol  her  husband  to  such  an  extent  as  to 
render  their  longer  living  together  insup- 

Eortable,  plalntitr  Institutes  suit  against 
im  for  a  separation  from  bed  and  board, 
and  for  a  separation  of  property.  Far- 
ther alleging  that  she  apprehended  thede- 
fendant  would  dispose  f>[  the  common 
property  during  the  pendency  of  this  suit, 
she  obtained  an  injunction  restraining 
him  therefrom;  and  also,  averring  it  to 
be  her  intention  to  leave  the  common 
domicile,  she  prayed  for  alimony  to  be 
awarded  her.  To  this  demand  defendant 
excepted  that  a  demand  for  a  partltiun  of 
community  property  cannot  be  cumulated 
with  an  action  for  a  separation  from  bed 
and  board.  This  exception  having  been 
overruled,  defendant  filed  answer,  special- 
ly denying  the  charge  of  habitual  intem- 
perance, and  alleging  that  be  possessed 
at  the  date  of  his  marriage  $1,000  worth 
of  separate  property,  which  went  into  the 
matrimonial  comronnity  of  acquits  and 
gains,  and  that  same  constltated  a  charge 
In  his  favor  against  the  said  community: 
and.  further,  that  at  the  date  this  suit 
was  instituted  plnlntitf  had  in  her  posses- 
slon  $600of  community  funds.  Hedemands 
that  said  sums,  aggregating  fl,600,  be 
debited  against  her  on  flual  partition  and 
settlement.  On  these  Issues  a  trial  was 
had,  and  a  Jodgment  rendered  decreeing  a 
separation  from  bed  and  board  between 
the  plaintiff  and  d^endant.  that  all  the 
property  Inventoried  be  community  prop- 
erty, and  ordering  same  to  be  partitioned 
in  kind,  and  ref<;rring  the  parties  to  a 
notary  fur  that  purpose.  From  this  Judg- 
ment Che  defendant  has  appealed. 

1.  Tiie  first  question  ralsml,  and  which 
lies  at  the  threshold  of  the  discasslou.  is 
whether  the  demand  for  a  separation  of 
proiierty  was  pntperly  cumnlated  with 
plaintiff's  demand  for  separation  from 
bed  and  board,  or  Is  it  premature?  The 
contention  of  def  mdant's  connsel  is  that 
such  a  demand  is  not  permissible  In  eucb 
a  suit,  as  It  is  only  an  Incident  of  a  suit 
for  a  final  divorce  a  vinculo  matrimoaii. 
The  controlling  provisions  of  the  Code 
on  the  subject  are  the  following,  via.: 
"H^aration  from  bed  and  board  carrim 
with  it  separation  of  goods  andelTects. " 
Rev.  Civil  Code,  art.  155.  "Separation 
from  bed  and  board  does  not  dissolve  the 
bond  of  matrimony,  since  the  separated 
husband  and  wife  are  not  at  liberty  to 
marry  again;  but  it  puts  nu  end  to  their 
conjuiral cohabitation,  and  to  tbe  common 
concerns  which  existed  between  them.' 
Id.  art.  186.  (Our  Italics.)  From  these 
precepts  it  appears  to  be  clear  that  nut 
only  does  the  suit  for  separation  from  bed 
and  board  carry  with  it  a  separation  of 
property,  but  It  puts  an  end  "  to  the  com- 
mon concerns  then  existing  between  the 
spunseH.  in  addition  thereto,  the  Code 
further  provides  that  tbe  wife  m^.dnriug 
the  pendency  of  a  suit  for  separation  from 
bed  and  board,  and  of  community  proper* 
ty, require  an  inventory andappraisement 
to  be  made,  and  may  restrain  the  delend- 
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ant  by  lojanctlun  from  dlsposlnK  of  the 
aame.  Id.  art.  149.  And  It  (iirtlier  de- 
clarea  that  "from  the  day  on  whtnh  the 
action  of  eeparatlon  ahall  be  brought  It 
aball  not  be  lawful  for  the  husband  to 
contract  any  debt  on  account  of  the  com- 
Dinnlty,  nor  to  dispose  of  the  Immovables 
belonging  to  the  aame;  and  ajty  alipna- 
tlou  by  hltu,  made  after  that  time,  shall 
be  null,"  etc.  Id.  art.  160.  Theae  clear 
and  unamblffuouB  provisions  areconclo- 
slvely  agaluflt  the  contention  of  the  defend- 
ant's counsel,  and  they  are  perfectly  con- 
sistent with  those  of  artli'leu  2406  and  2S07, 
Ber.  Civil  Code,  In  relation  to  the  dissolu- 
tion of  the  cnmmonlty,  whlcli  takeu  place 
of  right  "at  the  dissolution  (rf  the  mat^' 
riase."  Daring  the  progreas  of  the  trial 
the  defendant  was  Introdnced  as  a  wltneaa 
In  his  own  bebiilf.  but  his  testimony  waa 
objected  to  as  Incompetent  under  the  pro- 
hibitive terras  ut  Rev.  avU  Code,  art.  2281, 
and  the  objection  was  sustained,  defend- 
ant's coonsel  reserving  a  bill  of  exceptions. 
In  argument  he  frankly  admits  the  cnr- 
rectoeaa  of  the  Judge's  ruling,  but  cites  the 
fact  aa  illustrating  the  great  hardship 
that  will  be  Imposed  upon  him  If  his  ez> 
ception  should  nut  be  sustained,  and  ttie 
partition  proceeded  with  at  this  time;  he 
being  the  only  witness  by  whom  proof 
can  be  made  ut  the  $1,600  be  claims.  This 
ia  simply  tlie  mlafortane  of  bis  altaation, 
and  tbe  direct  reanlt  of  hla  own  fallare  to 
take  the  necessary  measures  to  preserve 
theevidenm  of  his  demands.  It  is  no  rea- 
son why  the  policy  of  the  law  should  be 
changed,  or  its  precepts  disregarded. 

2.  On  the  main  question  tbe  better 
course  is  to  extract  from  the  testimony 
such  statements  as  may  fairly  characterlae 
the  coDdact  of  the  defendant  In  regard  to 
taabltnal  intemperance  and  ill  treatment 
ut  bis  wife,  so  that  It  may  the  more  readi- 
ly appear  whether  or  not  the  latter's 
charges  are  well  founded;  and  we  ac- 
cordiugly  make  the  fullowiug  synopsis 
from  the  transcript,  vli. :  The  defendant 
has  been  twice  married,  his  second  wife 
being  the  present  plaintiff,  by  whom  he 
has  no  children.  Be  is  the  proprietor  of 
a  small  store,  uf  which  the  plaintiff  has 
been  tbe  OHtenslble  head  and  manager  for 
several  years.  The  mother  ot  his  first 
wife  states  as  a  witness  that  she  lived  In 
the  house  with  the  defendant  during  bis 
first  wife's  Ufe-tlrae.  and  contlnned  to  re- 
side with  bim  after  his  second  marriage, 
with  the  exception  ot  aboot  eight  months, 
until  the  plaintiff  left  the  common  domi- 
cile; and  that  she  has  since  resided  In  the 
premises  adjoining.  She  states  that  de- 
fendant "was  addicted  to  excessive  drink, 
slightly,  ever  since  she  has  been  acquaint- 
ed with  him,  but  she  has  often  seen  him 
drank.  Within  the  last  year  or  two  be 
has  been  frequently  drank,  very  often  two 
or  three  times  a  week.  Has  seen  him  so 
that  he  could  not  undress  and  go  to  bed. 
Has  very  frequently  seen  his  wife  help  him 
to  bed  and  undress  him."  She  says: 
"The  habit  of  drinking  has  been  growing 
on  him  ever  since  he  married,  and  It  Is  a 
great  deal  worse  [now]  than  it  was. 
From  what  I  have  seen,"  says  she,  **I 
should  think  he  has  formed  a  habit  ot 
drinking,— that  he  Is  habitually  addicted 


to  Intemperance.  •  •  •  Sometimes  be* 
would  spend  nigbtsat  home,  [but  be]  wa» 
frequently  away  all  night.  He  would  fre- 
quently stay  till  mldnigbtor  after,  when-, 
he  did  not  stay  all  night.  •  •  •  Most 
assuredl.vl  think  Mrs.  tioss  was  ill-treated- 
by  Mr.  OoBS,— In  neglect,  and  quarreling^ 
and  tuaaiug  while  drank,  and  [In]  neglect 
even  while  in  sickness.  I  wltneiised  that 
frequently,  especially  during  tbe  last  two- 
years.  •  •  •  I  have  seen  him  cum»- 
homevery  often  drunk.  I  have  frequent- 
ly seen  him  brunght  home  very  drunk,  by- 
two  dlHerent  persons.  *  •  *  He  comoa- 
home  oftener  drunk  than  sober."  Anotb- 
er  witness,  tbe  keeper  of  a  saloon  near  de-^ 
tendanc'a  store,  makes  the  following  atate- 
ment,  Tis. :  "I  have  known  Mr.  Ouss  t» 
drink.  Some  days  be  wonid  take  seven  ur 
eight  drinks  in  odr  store,  and  some  daya 
none.  Sometimes  he  bought  It  by  tbe- 
bottle,  and  sometimes  by  the  drink.  H» 
nsnally  brought  bis  bottle  In  the  morn- 
ing, and  got  fifteen  cents*  worth.  I  have 
been  In  at  Keller's  frequently, and  seen  blm 
drinking.  I  have  seen  bim  drunk  quite- 
often.  Be  would  come  In  at  Bbults's  [tbe- 
place  at  which  the  witness  was  employed} 
nearly  every  morning,  and  get  bis  lit- 
tle filled.  He  has  been  drinking  that  way 
ever  since  I  have  known  him.  I  havw 
known  him  to  drink  at  night.  I  bava 
known  him  to  be  In  at  Shults's  storeoftea 
at  night.  Be  would  generally  remain^ 
there  till  9  or  10  o'clock.  I  have  seen  blm- 
carried  home  drank.  •  *  •  Hehasbe«k 
drinking  about  the  same  ever  since  I 
knew  him."  Other  witnesses  testify  to- 
having  frequently  seen  the  defendant  un- 
der tbe  inflnence  of  liquor.  Some  testl^ 
to  having  seen  him  drink  occasionally. 
Several  testify  that  be  baa  been  known 
for  a  long  time  to  bare  been  what  la- 
termed  "a  drinking  man."  But  no  wit- 
ness states  that  hla  intemperance  bacl- 
wholly  Incapacitated  him  for  business. 
On  one  occasion  he  was  fonnd  locked  up- 
In  bis  bedroom,  in  a  condition  very  close- 
ly approximating  mania  potii,  being  poe- 
BAssed  of  a  loaded  gun,  and  in  a  state  ol 
apparent  alege  by  imaginary  assassins. 
One  wltueas  testlfles  that  be  has  on  serav 
al  orcaslons  refused  to  soli  the  defendant 
whisky  on  account  of  bis  being  drunk,, 
and  that  he  has  "known  bim  to  have  been 
on  a  spree  for  three  or  four  days,  and 
again  fur  a  week."  Quite  a  number  of 
witnesses  were  sworn  and  interrogated 
on  the  part  ot  defendant;  but.  In  onr 
opinion,  their  testimony  has  totally  failed' 
to  break  tbe  conclusive  furce  of  that  w» 
have  quoted.  There  seems  to  be  a  strong- 
and  well-defined  parallel  between  tbe  evi- 
dence adduced  in  this  case  and  that  in  the 
case  of  Mack  v.  Handy,  89  Lia.  Ann.  491,  2: 
South.  Rep.  181,  on  the  score  ot  "habltuak 
intemperance."  In  that  case  we  said: 
"The  phrase  'habitual  Intemperance' 
scarcely  requires  an  interpretation.  It  la 
easily  understood.  It  means  tbe  custom 
or  habit  of  getting  drunk. — tbe  constant 
indulgence  In  such  stimulants  as  wine, 
brandy,  and  whisky,  whereby  intoxica- 
tion is  produced;  not  tbe  ordinary  uHe. 
but  the  habitual  abuse,  of  them.  The 
habit  should  tie  actual  and  confirmed.  It 
may  be  Intermittent.  It  neea  not  be  con- 
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tlnuuns.  or  even  of  dully  occarrence. " 
Id  cunslderinK  tbe  evidence  in  tlilH  case, 
we  think  our  conclusloQB  In  that  are 
fltrlctly  applicable,  v\%. :  "  We  feel  no  besl* 
tancy  In  deoldlnx  tbat  tbe  babltaal  Intem- 
perance and  eueflseH  of  defendant  •  *  • 
were  Bucb  as  to  render  them  llvinsr  longer 
tofcetheraa  man  and  wife  Ineuppurtable  tu 
iier;  and  this  1b  said  with  due  regard  for 
the  time-honored  rule  that  uunrts  Hhuuld 
not  lend  tbelr  aid  to  effect  the  Heparatlun 
<if  BpoaseB,  •  *  •  except  la  extreme 
cases. "  III  tbiB  cam  tbere  are  no  cblldren 
of  tbe  mqrriase,  and  thla  relleTesaBot  any 
«mbarrHBBment  or  hifiltancy  we  misbt 
otherwise  feel  In  granting  a  aepara- 
tlon.  In  reference  to  the  adjuetment  uf 
the  commanity  rights  and  obllgatfons  of 
the  spoases  we  are  dlRponed  to  think  the 
district  Judge  baa  fairly  considered  the 
evldt-nee,  and  properly  decided  the  ease 
thereunder,  judxment  affirmed. 


Bdbdeau  t.  Datbt  et  al.  (Mo.  1O.80B.) 
iSaprmM  Ctourt  of  louftiono.  Kaj  11. 189L 

OUABDIAH  UID  WaBD  ~W^BD'B  FBOPBBTT  —  IK- 
BOLTBNCT — C03TS. 

1.  A  tutor  owonofc  legally  appropriate  to  hia 
«wii  use  the  property  of  minor  ohildren,  placed 
In  bLs  charge  by  the  court;  nor  can  creditors  re- 
■oorer  property  of  minors,  and  have  it  brou^t 
Into  an  iDsolrency,  becaofie  the  tutor  has  trans- 
acted with  reference  to  the  pn^terty  aa  U  his 
own.  It  had  Dot  been  oonverted.  lliere  waa  no 
^ueatlon  of  identlfloatlom.  It  la  therefore  the 
property  of  the  minors. 

3.  An  order  can  be  made  that  minors'  funds 
be  oeposited,  and  their  interest  protected,  until 
the  question  of  responsibility  and  fidelity  to  a 
trust  is  oonsldered  and  decided,  and  suchdeereea 
«re  made  as  their  Interest  demands. 

lA.  DefeudaDts,  haTlng  severed  In  their  de- 
fenses, and  having  Joined  laane  and  denied  plain- 
tUTs  right,  tbe  title  to  the  property  having  been 
established  oontradiotorlly  with  uiem,  are  <x- 
dered  to  pay  tbe  costs. 
{SuUalma  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Frrdbrick  D.  Kino,  Judge. 

Georfce  L.  Bright,  for  plalDtltt.  fiurieo^ 
&  Melleo,  Howe  A  Prentlaa,  and  Bernard 
McCloekey,  for  defendants. 

BaRAUX,  J.  TfalB  suit  Is  brought  by 
plaintiff,  an  tutor,  to  have  his  cblldren  de- 
clared the  ownem  of  two  fifty-flftbs  in- 
terest In  the  Brni  of  Joseph  A.  Aiken  &  Co., 
and  of  interest  in  a  certain  contract  made 
by  Joseph  A.  Aiken  with  tbe  city  ol  New 
Orleans,  whereby  be  originally  acquired 
the  revenues  of  the  wharvee  and  landings 
within  Ite  limits.  This  contract  was 
transferred  by  Joseph  A.  Aiken  to  the  firm 
of  Joseph  A.  Aiken  Sc.  Co.  Tbe  first  con- 
tract with  the  city,  transferred  as  Just 
fltuted,  bears  date  May  1U81.  It  was 
modified  December  7,  1881,  and  was  ex- 
tended 9  re  years  from  20th  of  May,  1886. 
Joseph  A.  Aiken  was  the  grandfather  of 
tbrae  minora.  At  his  death,  their  mother, 
as  »n  heir,  acquired  an  Interest  In  the  firm 
and  in  the  contract.  On  the  3d  day  of 
March,  1882,  she  appointed  her  hnsband, 
C  K.  Burdeau,  her  agent.  In  the  power 
of  attorney  It  le  eet  forth  with  some  par- 
ticularity tbat  abe  1b  the  owner  tA  tbe  In- 


tere«t  before  mentioned  In  tbe  firm  of  Jo- 
seph A.  Altten  &  Co.  The  act  appointing 
the  husband  agent  is  signed  by  the  other 
memben  of  the  nrm.  Tbe  mother  of  these 
minors  died  on  the  16th  day  of  Sf^ptember, 
1883.  In  the  Inventory  of  her  Bucceasion 
this  property  is  described,  appraised,  and 
the  right  Is  carried  as  belonging  to  these 
minora.  They  were  placed  In  poeaesslon  as 
heirs  by  an  order  of  court.  The  plaintiff 
wasappolnted  tutor  of  bis  minor  children. 
Two  acts  of  partnership  wereeutered  into. 
There  is  no  question  about  the  Interest  uf 
tbe  minora  In  tbe  first.  In  lti85  the  term 
of  the  lease  was  extended  five  yeare  from 
May,  1886,  and  tbe  right  waa  secured  by 
Joseph  A.  Aiken  &  Co.  to  collect  wharfage 
duos  during  the  exiatenco  of  the  extended 
lease.  From  tble  time  the  buslneaswas 
managed  by  the  second  partnership,  la 
the  act  uf  extension,  as  well  as  In  that  of 
partnership  after  tbe  extenalon,  tbe  plain- 
tin  Is  a  party  personally,  and  not  as  tu- 
tor. The  new  firm  was  composed  ol  the 
same  members  as  the  old,  with  the  ex- 
ception of  the  difference  In  name  Just  men- 
tioned, and  with  the  addition  uf  a  new 
member,  Qeorge  H.  Kirk.  The  property 
and  rights  of  tbe  new  firm  were  the  same 
as  those  of  the  old  firm.  Tbe  plaintiff  per- 
sonally did  not  contribute  other  or  new 
capital,  nor  did  any  ol  the  other  members 
of  tbe  firm.  The  cash  belonging  to  the  old 
firm  was  used  in  the  new  firm.  The  old 
books  were  closed,  and  a  new  set  opened. 
In  the  change  it  became  necessary.  In  sup- 
port of  tbe  entries,  fur  the  tutor  to  give 
receipts  for  certain  moneys  and  amounts 
representing  property  ol  bla  chlldr«i  In  tbe 
old  firm.  Afterwards  be  personally  re- 
ceived and  receipted  for  the  dividends.  On 
the  22d  day  of  April,  1889,  Burdeau  made  h 
surrender  of  his  property  tu  his  crediturH, 
and  recites  In  bla  schedule  that  two  flfty- 
flftba  Interest  In  bis  name  In  tbe  firm  of 
Joseph  A.  AJkea  ft  Co.,  wharf  lessees,  be- 
longs to  his  minor  Ghildren.  He  also 
charges  himself  with  certain  amounts  be 
collected  fur  bis  children,  and  which  were 
expended  without  any  order  uf  court. 
Fart  of  this  amount  is  alleged  tu  have 
been  expended  for  the  minors,  and  a  part 
appropriated  to  bis  own  use.  After  his 
scfaednle  bod  been  filed, containing  the  dec- 
laration tbat  his  minor  cblldrai  Inherited 
this  interest  In  the  firm  of  Joseph  A.  Aiken 
&  Co.  from  tbe  saccession  of  tlielr  mother, 
he  transferred  It  to  a  creditor  by  written 
order.  Tbe  account  of  the  syDdlc.  filed  iu 
due  time.showsno  assets  to  pay  ordinary 
creditors.  Two  firms,  creditors,  oppose 
the  account,  and  charge  that  tbe  ayndlc 
tailed  to  take  needful  steps  to  reeoTer  the 
Interest  ol  the  InBolvent  in  tbe  firm  of  Aik- 
en &  Co.  Tbe  syndic's  account  was  ap- 
proved by  the  court.  The  uppnsltlons  of 
theee  creditors  were  dismissed,  and  tbelr 
rights  were  reserved  to  Inatltute  such  pro- 
ceedings as  needful  to  bring  Into  tbe  insolv- 
ency any  assets  belonging  to  the  insolv- 
ent. At  their  Instance  the  syndic  brought 
suit  In  accordasce  with  suggestion  in  the 
reservation  of  this  judgmeut  of  dismissal, 
and  notified  the  firm  of  Aiken  ft;  Co.  to  re- 
tain tbe  interest  beforestated, the  revenues 
and  profits,  as  tbe  property  of  said  Bur- 
deau. The  firm  boa  compiled  with  tbe  no- 
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tlce,  and  therenpon  plnintltr  bronsrht  Rolt 
agaliwt  the  aald  firm,  the  syndic,  and  the 
creditors  for  this  interest,  and  In  addition 
sues  the  latter  for  damages  In  the  snm  of 
91,500  forproeecntinff  the  Insolvent  with  a 
view  of  forcing hiin  to  settle  their  clalin  to 
the  detriment  of  the  minors,  In  having 
charged  him  with  fraud  and  other  canses 
founded  Inalle]^  malice  and  wantonness. 
The  defendants  have  Joined  lasne  with  the 
plalotf  If.  The  statement  of  facts  discloses 
that  the  Issnes  are  with  reference  to  the 
ownership  of  the  two  fifty-fifths  Interest 
in  the  said  Arm  and  the  revenues,— wheth- 
er In  the  children  or  In  their  father.  If  the 
children's,  the  geestlon  of  damages  arises. 
Thedistrlct  conrtdeclded  that  the  Interest 
belongH  ti)  the  minors,  and  orders  Joseph 
A.  AikmftCo.  to  Invest  that  Interest  in 
bonds  of  the  state  of  Lonlslana,  or  real 
estate  in  the  parish  of  Orleans;  that  the 
dividends  held  in  trast  hy  Albert  Baldwin 
belong  to  the  minors,  and  orders  that  he 
be  accordingly  notified.  The  minora*  de- 
mand fur  damages  against  the  two  firms 
eredltora,  vis.*  Xfanc,  Levy  ft  Bro.*  and  E. 
Oonery  &  Son,  Is  dismissed,  and  the  syndic 
is  condemned  to  pay  all  costs.  From  this 
Judgment  all  the  partly  have  appealed. 

The  defendants  seek  to  establish  an  ab- 
solute similarity  between  this  case  and 
that  of  Calmes  v.  Carruth,  12  Rob.  (La.) 
eoOetseq.  .  In  the  latter  case  the  title  to 
a  slave  was  declared  to  be  in  the  father, 
**  although  he  appropriated,  perhaps,  the 
fands  belonging  to  the  children  to  por- 
cbase  her."  In  the  case  at  bar  the  title  of 
the  minors  was  not  divested,  and  did  not 
pass  to  the  creditors  of  Burdeau  hy  hla 
surrender.  There  was  no  purchase  on  his 
part..  He  could  "not,  either  peninnally 
or  by  means  of  a  third  person,  parcbase, 
lease,  or  hire  the  property  ot  the  minor, 
ur  accept  the  assignment  of  any  right  or 
claim  against  bis  ward."  Civil  Code,  art. 
837.  Therlghtsofthemlnors  remain.  The 
■ubatltntlon  of  the  personal  name  of  the 
tutor  could  not  have  the  effect  of  divest- 
ing tb^r  ownership.  The  record  of  the 
eonrt  establishes  their  ownership.  The 
snbseijuent  acts  of  the  tutor  could  not 
have  the  effect  of  annnlUng  the  right  this 
record  shows.  In  the  case  of  Case 
Beauregard,  1  Woods,  125,  quoted  by  de- 
fendants* counsel,  it  Is  said :  "Where  trust 
property  Is  converted,  and  tlie  proceeds 
can  be  Identified,  11  may  nndoubtedly  be 
followed  by  the  cestui  que  trust,  and 
brought  back  to  be  appropriated  to  Its 
original  purposes.  Money  ot  a  bank,  em- 
beuled  or  mfsappropria  ted  by  Its  officers, 
may  undoubtedly  be  followed  up  In  tbe 
same  way  if  the  money  Itself  or  its  pro- 
ceeds can  be  Idratlfled,  and  nu  Innocent 
peiBon  is  injured  by  Its  recovery.  But 
supposing  the  money  now  In  question 
could  be  regarded  as  thus  misappropriat- 
ed, the  impossibility  of  identifying  it  and 
of  doing  Justice  to  third  parties  renders 
the  application  of  the  principle  Impracti- 
cable.** The  able  and  ingenlons  counsel 
for  the  defendants  will  argue  from  the 
premises  that  the  property  has  been  con- 
verted, and  that  tbe  minors  have  received 
through  their  tutor  all  that  Is  due  to 
them,  and  ther^ore  have  no  interest  in 
Joseph  A.  Aiken  &  Co.  There  was  an 
T.980 .no.  19—48 
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attempt  made  by  tbe  tutor  to  divest  the 
children  of  their  ownership,  but  the  prop- 
erty remains.  It  has  not  been  converted, 
and  is  susceptible  of  absolute  Indentlfica- 
tlon.  It  Is  a  part  of  that  firm.  The  Ille- 
gal declaration,  at  onetime,  uf  the  tutor 
to  the  contrary,  has  not  effected  any 
change.  If  there  had  been  an  absolute 
sale  made,  or  tbe  funda  of  the  minors  had 
been  realised,  and  afterwards  had  been  so 
applied  aa  to  escape  Identification,  tbe  de- 
cision would  apply;  but  In  the  present 
case  no  such  condition  arises. 

Our  brother  of  the  district  court,  actu- 
ated by  a  commendable  desire  to  protect 
the  interest  of  tbe  minors,  ordered  certain 
investments  to  be  made  and  funds  to  be 
retained.  The  decree,  In  this  respect,  will 
be  amended  by  directing  that  their  funds 
be  deposited  in  bank,  and  that  their  other 
property  remain  In  the  possession  of  said 
firm,  until.  In  a  court  of  competent  Juris- 
diction, at  the  Instance  ot  the  uuder-tutor, 
who  Is  directed  to  take  legal  proceedings, 
decrees  and  orders  shall  have  been  made 
as  the  interests  of  tbe  minors  require. 

With  reference  to  damages,  the  plain* 
tiff's  allegation  of  malice  against  him 
could  not  give  a  right  of  action  against 
the  minors.  The  courts  are  open  to  all 
creditors.  In  this  case,  owing  to  tbe 
changes  attempted  by  the  plaintiff,  in  his 
Interest,  there  was  a  probable  cause,  partic- 
ularly as  It  Is  shown  that  the  creditors 
sued  acted  under  the  advice  of  connari, 
who  conscientiously  thought  that  tbe  in- 
terest of  the  minors  had  passed  from  them 
to  their  tutor. 

In  the  matter  of  costs  complained  of. 
The  right  of  plalntllt  was  denied,  not 
only  by  the  syndic,  who  might  have  been 
Joined  by  the  other  defendants  to  have 
the  property  brought  In  the  insolvency » but 
by  each  defendant  separately,  in  bis  o«rn 
right.  It  Is  adjudged  aud  decreed  that 
the  Judgment  appealed  from  I>e  amended, 
and  it  Is  therefore  ordered  that  the  funds 
be  deposited  in  bank,  aud  that  tbe  other 
property  of  theminors  remain  in  the  posses- 
sion of  the  Arm  of  Joseph  A.  Aiken  &  Co. 
until  orders  and  decrees  are  made  by  a 
competent  court  for  the  protection  of  the 
interest  of  the  said  minors,  and  that  de- 
fendants pay  costs  of  both  courts.  As 
amended.  Judgment  affirmed. 


SncceBslon  of  Kbqan.  (No.  10,701.) 

(SuprniM  Oburt  of  Xoufatono.  April  27,  ISOL 
&  La.  Ann.) 

FoMOLOSuas  or  MoineAOB  —  Btipuutioit  st 

MOHTSAeSS. 

A  stipulatloa  made  between  a  mort^rafe 
creditor  ana  an  executor  and  his  counsel,  to  the 
effect  that  the  creditor  will  not  foreclose  his 
mortgage,  but  will  permit  the  ule  of  the  mort- 
gaged property  by  the  executor  upon  tarma  of 
credit.  In  order  that  it  may  realize  a  larger  price, 
provided  tbe  executor  and  his  counsel  will  not 
charge  oommlssions  or  oounsel  fees  upon  the  pro- 
ceeds, will  be  enforced  if  said  oontract  Is  plain 
and  unambignons,  and  free  from  luggeation  of 
fraud  or  error. 

(S]/llabtiM  by  the  Court 

Appeal  from  civil  district  court,  parish 
ot  Orleans;  Albbht  Voobhied^  Judge.^ 
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HAny  B.  Hall,  for  appellant.  W.  & 
Benedict,  tor  appellee. 

McEnbbv.  J.  The  datlre  executor  of 
this  eucceasioa,  by  tbe  ailvlce  ot  a  famUy 
meeting  and  anOer  an  order  of  court,  eold 
all  the  property  of  tbe  saccesBlon  tu  pay 
the  debte  of  the  same.  D.  C.  McCan.  who» 
for  borrowed  money,  held  a  npeclal  mort- 
gage on  a  piece  u(  real  estate,  concurred 
ia  the  recomtnendatlons  of  the  family 
meetinsf  to  ueU  the  property  on  terms  of 
credit.  The  sale  was  madelti  this  maoner 
In  pursnance  of  an  asreemeiit  between  the 
attorney  of  the  executor  and  the  mort- 
gage creditor,  McCan.  The  agreement 
between  the  attorney  and  the  creditor, 
McCan,  was  in  substance  that  the  proper- 
ty on  which  MeCan  held  a  special  mort- 
gage ehonld  not  contribute  tu  tlie  pay- 
ment of  the  privileged  costs  of  the  succes- 
sion beyond  $260,  exclusive  of  the  cost  of 
selling  the  property.  The  executor  filed 
a  ftnal  account,  and  proposed  a  dtstribu- 
tion  of  the  proceeds.   McCan  filed  an  op- 

gosltion  to  the  account,  generally  nppos- 
ig  It,  and  epec!lall>  Insisting  upon  the  en- 
forcement of  the  agreement  with  the  at- 
torney of  tbe  executor.  McCan'sdebt  was 
not  privileged.  The  nature  of  his  debt 

f:avehimno  vendor's  or  other  privilege, 
t  was  an  ordinary  debt,  secured  by  spe- 
dalmortgageun-speclflc  property.  Itwaa 
tberrtore  subject  to  the  general  privileges, 
such  as  funeral  charges,  law  charges,  ex- 
penses of  last  Biclcne8B,and  the  widow's  and 
minors'  claim  for  f 1,000  when  In  necessitous 
clrcum stances,  and  taxes  and  insurance 
on  the  property.  The  executor  or  bis  at- 
.tomey  and  the  creditor  conld  not  there* 
fore  make  any  agreement  that  would  re- 
lieve this  property  from  the  succession 
charges  which  the  law  Imposes  upon  It. 
Butthere  Is  no  limitation  upon  clie  agree 
inent  that  the  executor  or  attorney  or 
any  other  creditor  holding  a  special  or 
general  privilege  may  make,  so  faraa  It  re- 
lates to  nl8  debt.  He  may,  of  course,  re- 
nounce It.  In  the  Instant  case  the  attor- 
ney and  the  executor  both  agreed,  in  the 
Interest  of  the  succession,  that  tbelr  fees 
and  commissions  should  not  exceed  the 
sum  of  Their  fees  and  commlsttlons 

were  thus  reduced  in  order  to  Induce  the 
mortgage  creditor,  McOan.  to  consent  to 
the  speedy  sale  of  the  property.  There  Is 
no  dispute  as  to  the  effect  of  the  agree- 
ment, so  far  as  the  attorney  Is  concerned ; 
but  It  Is  urged  that  he  could  not.  without 
his  consent,  thus  remit  the  commission 
of  the  executor.  The  executor  was  a  par- 
ty to  all  the  succession  proceedlogs.  He 
was  necessarily  In  court,  and  a  parly  to 
all  of  them.  In  the  motion— which  was 
evidently  made  by  consent — to  dlscon* 
ttnue  the  application  of  McCan  to  admin- 
ister the  succession  of  Regan,  It  stated 
that  the  motion  Is  made  "with  the  under- 
standing that  the  mortgage  of  mover  Is 
to  be  paid  In  full  from  the  proceeds  of 
sale  of  the  Barron ne-Sfreet  property,  and 
that  said  mortgage  creditor  Is  not  to  be 
made  to  pay  the  cost  of  this  succession, 
nor  the  executor's  commission  or  at- 
torney's fees."  The  agreement  with  ref- 
erence to  the  renunciation  of  the  executor's 
commission  and  the  attomer'a  tees  la  le- 
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gal  and  binding.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  Judgment 
appealed  troiu  be  amended  so  as  to  strike 
tlientfrom  the  amount  off 750.  allowed  the 
executor  as  commissions,  and  tbe  same 
to  be  charged  to  the  executor,  to  be 
paid  out  first  on  ace3nnt  of  the  privileged 
debts  of  the  succession  and  the  homestead 
of  the  minor  children;  and,  If  these  have 
been  paid,  then  to  the  mortgage  creditor, 
McCan.  In  Other  reapects  tbe  Judgment 
is  affirmed. 

ON  KSHKABINQ. 

In  his  brief  for  a  rehearing  tbe  connsel 
for  the  opponent,  D.  C.  McCan,  statee 
that,  while  it  Is  true  that  the  only  points 
of  serious  discussion  were  the  Items  upon 
the  account  ol  executor's  **commlsaloua 
and  attorney's  fee,**  (both,  byouropto- 
lon,  stricken  from  the  accoant,)  and  that, 
although  It  would  seem  that  the  isauea  ol 
tlie  cause  had  been  fully  passed  upon.  In 
reality  they  were  not.  That  many  other 
disputed  Items,  proven  not  debts  of  tbe 
succession.  If  not  specially  passed  upon, 
will  presumably  stand. 

We  have  taken  up  and  examined  the 
items  of  tbe  account  seriatim.  The  fol- 
lowing Is  tbe  result  of  our  examination: 
It  is  admitted  that  the  executor  correctly 
debits  himself  with  collections  and  pro- 
ceeds  of  sale.  On  the  credit  side  of  the  ac- 
count, thf>  first  item  Is  the  "sheritTs  costa 
to  effect  sale,"  $477.85.  Tbe  oppout-nt 
contends  It  should  be  $338.85.  Tbe  deputy 
in  charge  of  the  sales  department  testi- 
fies that  It  la  a  correct  account,  and  there 
Is  no  evidence  to  the  contrary.  With  rrf- 
erence  to  the  taxes  for  1K80,  the  officer  tes- 
tifies that  they  were  paid,  and  this  seems 
to  be  borne  out  by  the  certificate  in  evi- 
dence. From  which  it  will  appear  tliat 
the  amount  credited  on  the  account  le 
$l,791.fl5;  amount  due  to  the  city  for  tax- 
es, $1,523.88.  The  Crescent  Insarancw 
Company's  account. —$15.25, —  it  la  con- 
tended, was  for  insurance  on  other  prop- 
erty than  that  on  which  the  opponen  t 
had  a  mortgage,  and  that  the  amount 
paid  by  Home  JnsuruDce  Company  tat 
1888  was  paid  by  McCan.  We  have  made 
a  statement  of  these  claims  without  in- 
tending to  prejudice  the  rights  of  the  op- 
ponents or  of  the  snccesslon.  They  ore 
not  satisfactorily  proven,  and  they  are 
dismissed  as  In  case  of  nonsuit.  It  Is  or- 
dered that  our  decree  be  amended  by  dis- 
missing from  the  account  of  administra- 
tion the  item  for  taxes  for  ISSO,  and 
the  Item  for  Insurance  in  the  Crescent 
Insurance  Company  and  that  for  die 
Home  Insurance  Company  for  1888,  and 
that,  as  thus  amended,  the  original  de- 
cree remain  undisturbed. 


HopB  et  a/.    Board  or  LiiquisATiON. 
(No.  10,830.) 

(Swpreme  Court  qf  Zoutoiono.  May  81,  iSQU. 
ttlAAnn.) 

LlHIT  OF  BONDBD  I^KBTBDKBSa  OF  DTATB — ^FOlfl^ 

iNe  Bonds— Flbdob  or  Sbccbitibs  to  Statb— . 

ITbb  or  Sank— KtOHT  to  Sbt-Off. 
1.  The  limit  of  the  bonded  isdebtednesa  of 
the  state  Is  not  exceeded  by  fnadlng  the  bslance 
due  pl^ntiffa.    fa}  The  boadsand  anditor*a  war- 
rants .srecedliUE  In  data  the  Isfc  dar  ol  Jaauaxr. 
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1874,  are  fundable,  under  Act  Vo.  8  of  the  legis- 
lature, that  year,  but  not  ooapons,  or  warrants 
representlnff  coupons,  (b)  Altboagh  the  funding 
be  made  sobsequent  to  tiie  Ist  ds^  of  January, 
It  is  made  as  of  that  date*  and  haa  tlie  same 
lefpu  effect  as  if  made  at  said  time.  The  bonds 
and  coupons  Issued  bear  that  date,  (c)  Secorl- 
tiea  pledged  as  a  protection  to  the  state  are  not 
to  be  considered  as  of  that  date  for  settleireot. 

9.  A  large  amount  of  these  securities  has 
been  oolleoted,  and  the  amounts  not  yet  oollacted 
are  applied  to  the  piqrmeDt  plaintllb  in  ao- 
oordanue  with  the  agreements  made. 

5.  The  greater  amount  collected  on  these  se- 
curities has  been  forwarded  to  plaintiffs,  bat 
has  not  been  carried  by  plaintiffs  in  SEitisfaation 
of  any  particular  claim,  (a)  lliese  and  all  se- 
ouritios  are  applied  to  the  payment  of  the  debts 
the  state  has  the  most  Interest  in  paying. 

4.  At  the  time  that  the  amount  collected  was 
imputable,  and  at  the  present,  tlie  state's  inter- 
est was  and  Is  now  to  pay  Its  consolidated  bonds 
andcoupona.  (a)  Theoreaitors)iaTesab3rdiDated 
their  olaimi^  not  fundable  to  the  funded  debt, 
whlcli  will  be  due  them  If  the  funding  be  made. 

6.  In  1838,  to  obtain  tiie  state's  name  to  the 
bo^s,  all  the  seoorities  pledged  under  sot  of 
18S8  to  Hope  &  Co.  were  pledged  to  the  state, 
with  the  oonsent  of  their  creditors,  as  a  protec- 
tion to  the  states 

6.  Having  beestbn8pledged,tbecbaracter  of  the 
pledKB  cannot  be  changed  or  made  more  onerous 
by  applving  any  of  these  securities  to  the  payment 
of  the  Citizens'  Banfa  bonds  issued  prior  to  1886. 

7.  An  agreement  having  been  made  whereby 
the  oaah  department  retained  1500,000  of  mort 
nge  stock,  which  should  hare  been  an>lled  to 
the  payment  of  plaintiff's  claims,  the  set-off 
■oogBG  to  be  made  Is  not  legal,  and  cannot  be  In- 
vokiBd  against  the  state's  interesL 

Fbskbh  and  HoEnbkt,  JJ.,  dissenting. 
(Syllainu  by  the  Court.) 

App«^al  from  drll  district  conrt,  parish 
of  Orreaun;  Frkd  D.  Kisq,  Judfce. 

For  former  opInlonB,  see  6  8onth.  Rep. 
81»;  7  South.  Kep.  706:  SSfiuth.  Rep.  5?7. 

Henry  Denis,  farrar,  Jonaa  &  Krutt- 
schnltt,  and  Thomaa  J.  Sernmes.  tor  ap- 
pellants. W&lter  H.  Rofi^rs,  Atty.  Geo., 
aod  Cnrletoa  Haatf  for  appellees. 

Bkbaux,  J.  Hope  &  Co.,  a  coniTnerclal 
Rrm,  rlolnff  busltiesB  la  the  city  of  Amster- 
dam,lu  theNetheriandSjhavehruuKht  ault 
to  compel  the  tundlnfc  by  the  etnte  board 
of  ligntilatlon  of  9,04^  bonds,  eacli  for  the 
sum  of  9444.44, dated  the  let  day  of  Febru- 
ary, 183t},  and  payable  by  series,  reanect- 
Ively,  on  the  Ist  day  of  February,  ISoO, 
Ist  day  of  February,  1SB9, 1st  day  of  Feb- 
ruary. 1KB8,  iHt  day  of  February,  1877,  and 
the  Ist  day  of  February,  ISSfi.  which  ag- 
(creffato  »4.01s.6iiB.48.  The  payment  of 
thi'se  bonds  was  extended,  and  by  ui^ree- 
ment  the  series  mature  reHpeetlvely  on 
the  Ist  day  of  February.  1901,  the  Jst 
day  of  February.  ltt»2,  the  Ist  day  of  Feb- 
ruary, 1909,  and  the  Ist  day  of  Febru- 
ary, 1911.  They  pray  to  fund  the  con- 
pons  of  the  honds  reiunlnlns  unpaid ;  also 
for  an  order  to  the  board  to  Issue  and  to 
deliver  to  them  In  exchange  consultdated 
bonds  of  the  state  of  Louisiana  to  the 
amount  of  92.411,175.88.  bearing  date  the 
Ist  uf  January,  1874.  with  all  coupons 
from  1^74  annexed,  except  the  coupon  due 
the  Ist  day  ol  January.  1H80.  and  with  the 
Interest  coupons  on  said  bonds  reduced  to 
2  per  cent,  for  five  years  from  Januurv  1, 
1880,  and  to  4  per  cent,  therenfter.  The 
board  »t  liquidation  deuj  that  these 


bonds  are  fundable,  and  that  they  are  In- 
cluded in  the  terms  of  the  act  of  the  legis- 
lature approved  January  24,  1874,  and 
they  aver  that  they  cannot  be  funded. 
They  have  offered  evidence  to  prove 
tbat  the  amount  In  contemplation  at  the 
time  to  be  funded  exceeded  the  limitation 
Imposed  by  that  act,  without  including 
plaintiffs'  claim.  They  aver  that  the 
bonds  were  leaned  lu  aid  of  the  Citizens* 
Bank,  for  its  accommodation,  and  that 
the  state  bound  itself  as  security  for  their 
payment;  that  they  were  issued  by  the 
bank  and  Indorse*!  by  It  In  such  form  as  to 
make  It  the  principal  debtor.  They  al- 
lefre  that  plaintiffs,  the  bondholders,  had 
kiiowledKe  of  the  acts  of  the  legislature 
authorizing  the  indorsement  as  it  was 
made.  That  they  dealt  and  treated  with 
the  bank  as  principal  for  many  years*  and 
as  sncn  received  from  it  large  sumsuf  mon- 
ey on  account  of  the  principal  and  inter- 
est due  on  said  bonds.  They,  In  their  an- 
swer, further  plead  that  on  the  sth  day  of 
October,  188*),  without  the  knowledge  or 
consent  of  the  state  of  Louisiana,  the 
plaintiffs  enterecl  Into  an  agreement  with 
their  debtor,  the  Citlsens'  Bank,  by  which 
they  discharged  said  bank  for  and  In  con- 
sideration of  certain  things  to  be  done. 
That  the  bondholders  reserved  their 
rights  only  upon  the  mortgages  granted 
by  the  shareholders  to  secure  their  stock, 
and  upon  the  property  acquired  in  fore- 
closure proceedings.  That  by  this  dis- 
charge the  state  Is  released  from  all  llablli- 
ty.  There  waa  a  Judgment  In  favor  of  ae- 
fendants  rejecting  plaintiffs'  demand. 

The  following  are  theagreed  facts  of  the 
case:  The  total  amount  of  the  bonds  Is* 
sued  nnder  act  of  1830  was  seven  millions. 
In  October,  1S80,  the  Indebtedness  on  the 
bonds  had  been  considerably  reduced,  at 
which  tlmean  agreement  was  entered  Into 
between  the  bondholders  and  the  CStl* 
■ens*  Bank.  This  agreement  shows  that 
on  January  1,  1874,  the  following  amount 
was  outstanding,  to-wit,  94,018,626.48, 
represented  by  bonds.  These  bonds  were 
Issued  by  the  state  In  aid  of  the  bank. 
They  had  coupons  attached,  of  Interest, 
signed  by  the  bank  through  Its  cashier. 
On  these  coupons  the  bank  defaulted.  In- 
terest warrants  for  the  amount  of  the 
past-due  conpunH,  Including  interpflt  on 
the  amount  computed  to  the  maturity  of 
the  warrants,  were  issued  signed  by  the 
Citizens'  Bank.  Subsequently  the  bank 
again  defaulted  In  the  payment  of  inter- 
est. Payment  was  again  extended  by 
agreement  between  it  and  Hope  &  Co. 
Interest  warrants  were  again  issued  by 
the  bank  for  past-due  coupons,  with  In- 
tereet  computed  to  the  maturity  of  the 
warrants.  These  warrants  represent  the 
sum  of  9021,1*29.26.  With  referenceto  these 
warrants  plaintiffs'  counsel.  In  one  of 
their  briefs,  admit:  "That  [plaintiffs'] 
coupons  represented  in  such  warrants 
were  not  fundable  Is  clear  from  the  face  of 
thefunding legislation,  which  nowhere  pro- 
vides for  funding  of  coupons."  We  copy 
this  admission  for  the  reason  that  It  ac- 
cords with  our  view  of  the  statute,  from 
which  we  extractthe  following:  "Consols 
shall  be  exchange<l  for  all  vulld  outstand- 
ing bonds  of  the  state,  and  allvalld  war- 
Digitized  by  Google 


7fi6  SODTHEBN  B£ 

ranto  drawn  prerloos  to  the  pawage  of 
the  act  by  the  auditor  on  the  treaRorer." 
These  warrants  are  nut  drawn  by  the  au- 
ditor, and  they  are  Tor  past-doe  cooponB, 
fur  the  funding  of  which  Act  3  of  1S74  does 
not  provide.  Tbere  Is  due  by  tbe  bank 
the  sum  of  f  133,3311.38,  for  which  tbe  statu 
iB  not  Indebted  In  any  manner,  which 
plaintiffs  desire  to  bare  funded.  There  Is 
lu  possession  of  plaintiffs,  or  of  their  debt- 
or, tbe  bank,  who  holds  for  them,  a  large 
amount  of  mortgage  stock  assets  of  the 
Citizens*  Bank,  consisting  of  stock  mort- 
gages giren  under  tbe  act  of  1836  on  tbe 

groperty  of  the  shareholders  of  the  bank 
3  secure  their  stock  subscription;  proper- 
ty which  tbe  bank  has  been  unable  to  sell, 
acquired  under  foreclosure  of  stock  raurt- 
gages;  mortgages  not  collected,  given  tor 
mortgage  stock ;  property  acquired  by 
the  bank  under  such  foreclosure,  and  after- 
wards sold  by  the  bank;  and  amounts  due 
by  abarebuldei-e  on  their  stock  subscrtp- 
tion.  The  values  of  theaeasseta  wereflxed 
at  about  9800,000.  By  agreement  between 
tbe  parties  to  tbls  suit  they  are  "  applica- 
ble to  the  payment  of  tbe  bonds.  Vide 
compromise  of 1880.  There  la,  besides,  ccwh 
nn  hand  In  the  Citixens'  Bank,  the  sum 
of  985,000,  **  to  be  remitted  to  the  bondhold- 
ers." At  different  dates  from  January  26, 
1881.  to  December  24,  1890,  there  was  re- 
mitted by  the  bank  to  the  plaintiffs  92.060,- 
466.86.  On  October  8. 1880,  tbe  dtlsens' 
Bank  owned  assets  to  the  amount  of  91.- 
600,000,  repreeentlng  the  capital  contribut- 
ed by  tbe  cash  stockholders  under  Act  246 
of  1858,  and  9300,000  of  mortgage  stock  as- 
sets of  actual  valneaot  exceeding  9300,000, 
set  aside  for  the  alleged  advances  of  what 
was  termed  the  "banking  department"  to 
tfaeatock-mortgagedepartment.  Thecnsh 
stockholders  made  another  contribution 
to  tbe  bank  In  1883  of  9350,000.  The  assets 
and  property  of  the  bank  representing  the 
capital  furnished  by  those  termed  its  "cash 
stockholders"— i.  e.,  the  assets  of  the 
banklDg  department  proper--amonntedin 
value  on  tbe  1st  January,  1889.  to  the  sum 
of  9300,000. 

Having  made  a  statement  of  these 
amounts,  we  will  consider  questions  rela- 
tive to  tbe  bonds  held  by  plaintiffs.  They 
are  not  made  in  tbe  ordinary  form  of  a 
bond,  to  tbe  order  of  the  bank,  and  by  tbe 
latter  only  indorsed.  On  the  face  of  the 
bond  rtierence  is  madetotbeindorsement, 
and  In  tlie  indorsement  special  promise  to 
pay  Is  made  more  direct  and  binding 
than  are  conditions  of  Indorsement  on  ne- 
gotiable paper  In  the  ordinary  course  of 
commerce.  The  state  promises  to  pay  to 
the  order  of  the  president  and  directors  of 
tbe  bank  the  amonntot  the  bonds,  with 
Interest  at  the  rate  of  6  per  cent,  per  an- 
num, payable  half-yearly,  at  tbe  place  and 
lu  tbe  current  money  named  In  the  in- 
dorsement. Tbere  is  an  extension  of  time 
indorsed  on  each  bond,  and.  In  addition, 
the  bank  obligates  Itsplf  to  reimburse  the 
principal  to  the  plaintiffs  at  the  place 
named;  also  to  pay  the  interest  halt- 
nearly.  The  transactions  are  not  of  re- 
cent- origin.  The  original  scheme  bears 
tbe  date  of  the  bank's  original  charter, 
for  the  bonds  bear  the  Impress  of  tbe  Acts 
of  1888.  In  accordance  with  Its  terms. 
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subscription  to  stock  was  received.  The 
stock  was  secured  by  mortgagee,  wbfcli 
were  to  be  security  for  loans.  It  was  pro- 
hibited to  issue  bonds  before  mnrtgagvs 
were  executed  to  an  amount  ezceedlnj^ 
the  sum  of  the  bonds  issued  by  one-fifth. 
The  pact  de  aon  allendo  was  made  by  law 
a  stipulation  In  every  act.  Tbe  husband 
and  the  wife  were  authorised  to  contract 
and  obligate  themsdves  Jointly  and  in  soA- 
Ido.  The  bank  was  not  subject  to  in- 
solvency lews,—/,  e.,  the  Insulvency  pro- 
ceedings on  the  parts  of  Its  debtors  did 
not  affect  Its  interest.  It  was  also  ex- 
empted from  the  payment  of  taxes.  Cut 
this  act  did  not  ott^r  sufflclent  securi- 
ty. Only  9133,333.33  were  borrowed.  To 
aid  the  bank.  In  1836  another  act  was 
passed  amemllng  tbe  charter.  The  faith 
of  the  state  was  pledged  forthe  security  of 
the  loan.  Bonds  were  issued  by  tbe  stute 
to  tbe  order  of  the  bank.  Tbe  fumi  of 
the  bond  was  prescribed  in  the  act,  and  it 
was  provided  lor  the  guaranty  of  the 
bonds  to  be  emitted  by  the  state  in  favor 
of  the  bank  that  all  tbe  securities  granted 
by  the  act  of  Incorporation  "are  trans- 
ferred to  tbe  state  and  the  holders  of  the 
bonds."  These  securities  (the  mortgaKCH 
executed  as  security  forstock)  given  by  tbe 
stockholders  were  to  remain  a  perpetual 
pledge,  as  contemplated  in  the  original 
act  i>l  Incorporation.  As  Inviting  condi- 
tions the  state  was  to  receive  a  fractional 
portion  of  the  profits,  and  to  bave  an 
open  credit  of  9500,000.  No  profits  were 
ever  reallxei.nor  do  we  know  that  the 
credit  before  stated  of  9500,000  has  ever 
proved  useful  to  tbe  state  or  of  the  leant 
avail.  In  1842  the  bank's  financial  condi- 
tion was  not  satisfactory.  In  six  years — 
thus  early,  a  moment  In  the  history  of  a 
state— the  bank  was  In  a  condition  of  tD> 
solvency.  Large  amounts  had  been  m la- 
managed.  To  prevent  waste  and  expen- 
sive litigation  tbe  state  took  sufficient 
charge  to  secure  better  management.  To 
this  end  managers  were  appointed  on  the 
part  of  tbe  state,  and  the  rvsponsibiUty  of 
the  Incorporators  towards  tbe  creditors 
was  protected.  Interests  were  paid  dar- 
ing the  time  that  the  state  bad  supervi- 
sory control,  and  amounts  realised ;  while 
under  the  preceding  administration  of  the 
shareholders  the  bank  bad  defaulted  In 
the  payment  of  interest. 

The  legislation  with  reference  *'o  this 
bank,  from  1843  to  1^.  was  in  the  direc- 
tion of  tbe  state  retaining  posseesloa  of 
the  assets  of  the  bank  until  tbe  final  pay. 
ment  of  all  state  bonds  Issued  for  Its  bene- 
fit. The  act  approved  April  6. 1847,  at  a 
time  when  tbe  state  bad  supervisory  con- 
trol through  managers  of  her  selection, 
later aJis.  provides  for  the  payment  of  in- 
terest upon  the  bonds  of  tbe  state  issued 
for  account  of  the  bank.  In  1^2,  by  au 
act  of  the  legislature,  it  was  proposed  on 
certain  conditions  to  relieve  the  bank  from 
tbe  decree  of  forfeiture  rendered  against 
it  in  1842,  and  to  reinstate  its  admluLstra- 
tlon,  and  restore  tbe  management  tu  the 
stockholders,  with  all  the  rights  and  priv. 
lieges  existing  beforethe  forfeiture, "  to  the 
same  extent,  with  the  same  restrlctiona, 
as  If  the  decree  of  forfeiture  had  never  been 
rendered."  Bank  Act  of  1868.  Do.  141. 
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The  conditions  were  not  complied  with. 
In  1853  anew  arranKement  was  made,  and 
the  bank  resanied  absolute  control.  At 
the  time  great  Interest  was  felt  in  the 
affairs  of  the  property  banks.  It  ts  his- 
torical that  they  STUve  occasion  to  Issues 
which  agitated  the  public  mind.  Parties 
divided,  and  questions  ot  closing:  and  the 
necessity  ol  dlscun tinning:  their  business 
were  energetically  and  sharply  presented 
thronRboot  the  state.  Their  indebtedness 
was  the  snblect  ot  loud  comments,  de- 
bates, and  correspondence.  The  pledge 
and  aid  of  the  state  were  not  unanimously 
given.  Intheballsof  the  general  assembly 
the  debates  were  anything  but  harmoni- 
ooB  when  l^Blation  affecting  these  banks 
was  under  consideration.  It  Is  not  dlffl- 
eolt  ut  rjmes  to  discover  Imperfect  grants 
and  privileges.  An  active  minority  baa 
Mt  the  Impress  of  its  opposition,  and  has 
at  times  prevented  legislation  of  a  satis- 
factory character.  The  laws  passed  with 
reference  to  these  banks  must  have  been 
well  known  to  their  respecUvA  creditors. 
In  1858,  Act  246  authorized  the  Cltliens' 
Bank  to  convert  shares  secured  by  mort- 
gages Into  cash  shares*  to  the  amoont  ot 
f 1,000,000,  by  obtaining  in  cash  the  pay- 
ment of  10,000  shares  composing  the  cap- 
ita! stock,  and  to  that  end  tbe  directors 
were  given  the  right  to  set  apart  a  por- 
tion of  tbe  stock  held  by  each  stockholder, 
not  exceeding  one  in  litteen.  These  shares, 
together  with  such  proportion  ot  tbe 
stock  held  by  the  bank  as  made  up  the 
10,000  shares,  were  limited  to  one  million 
fn  amoont,  to  he  paid  In  full,  at  the  time 
and  In  the  manner  determined  by  the 
board,  in  order  to  constitute  a  cash  de- 
partment. The  mortgages  against  the 
stockholders  holding  these  shares  were  to 
continue  as  tbey  were  before  the  adoption 
of  the  act.  The  owners  of  these  shares 
were  to  divide  and  receive  profits,  (they 
were  also  to  share  In  tbe  losses.)  The 
10,000  shares  of  tbe  cash  department  set 
apart  were  stltl  subject  to  contribution  as 
part  ot  tbe  original  stock  of  the  bank  se- 
cured by  mortgages.  Tbey  were  designat- 
ed as  and  bad  the  right  and  quality  nf 
cash  stock.  Instead  of  mortgage  st4wk; 
bat  tbe  foraer  Hablllty  to  contribute  was 
unimpaired.  Tbe  inducements  offered  to 
tbe  stock  holders  to  pay  the  fall  amount  In 
cash  ot  this  stock  were  a  share  In  the 
profits  of  the  bank  In  the  proportion  of 
the  amount  of  stock  paid  up  to  the 
amount  of  available  banking  atisets  of  the 
bank,  to  be  estimated  and  fixed  by  tbe 
board  of  directors,  and  on  snch  terms  and 
conditions  as  ataoald  be  directed  by  said 
board.  Tbe  acts  creating  tbls  cash  de- 
partment ot  tbe  bank  provided  that  It 
would  only  be  enforceable  after  having 
been  accepted  by  a  majority  In  number 
and  amount  ot  tbe  stockholders  ot  the 
Citisens*  Bank.  It  was  accepted  by  the  re- 
quired number,  and  as  between  these 
shareholders— /.  e.,tbe  cash  and  the  stock- 
nnortgage  sbareholders— a  change  was 
made  in  the  constitution  ot  tbe  bank. 
There  Is  no  dou  bt  tb  at  t he  m  ortgn  ge  s toe  k- 
bolderv  and  the  cash  stockholders  were 
bound  by  the  act  uf  the  majority.  Pol- 
lock V.  Bank,  12  La,  Ann.  2S0.  But  bow 
as  to  the  creditors  who  took  no  part,  and 


were  not  consulted?  Tbey  were  not  in 
any  respect  bound.  Act  40  of  1874  author- 
ised tbe  bank  to  extmd  tbe  payment  of 
the  bonds,  and  It  was  extended.  Act  79 
ot  1880  authorised  tbe  bank  to  make  com* 
promises  and  settle  tbe  liability  of  tbe 
mortgage  stockholders  arising  out  ot  the 
stock  mortgages  granted  by  them  to  se- 
cure their  subscriptions,  and  ordered  that 
all  sums  realised  under  tbe  compromise 
and  from  foreclosure  ot  mortgages  be  ap- 
plied by  tbe  banking  department  to  tbe 
satisfaction  ot  the  bonds  of  tbestate,  Issued 
In  aid  of  the  bank,  and  to  the  legal  liabili- 
ties of  tbe  mortgage  department.  The 
bondholders  consented  to  tbe  liquidation 
In  tbe  terms  proposed.  An  inventory  was 
made  of  all  the  assets  of  tbe  mortgage  de- 
partmrat  subject  to  the  payment  o!  tbe 
debt.  We  are  noc  informed  of  tbe  amoont 
nor  ot  the  character  of  all  these  securities 
to  be  appropriated  to  the  payment  ot  the 
debt  under  the  acta  of  the  general  assem- 
bly and  theterms  of  the  compromise.  The 
plaintiffs  stipulated  that  no  sale  would  be 
made  by  the  CltlEens'  Bank,  no  compro- 
mise or  settlement  whereby  tbdr  security 
would  be  diminished,  nor  any  discharge 
granted,  without  full  payment  to  them. 
We  copy  tbe  folluwlug,  as  it  contains  tbe 
declaration  that "  these  parties  consent  to 
the  fulfillment  of  the  objects  of  the  acts  ot 
the  general  assembly  approved  9tb  April, 
1880,  because  the  same  was  designed  to  re- 
lease the  state  and  tbe  bank,  and  because 
tbe  liquidation  of  the  mortgage  stock  de- 
partment and  tbe  application  of  the  sums 
to  arise  from  sncb  liquidation  to  tbe  pay* 
roent  of  the  bonds  and  Interest  thereon 
seem  to  bedemanded  under  the  conditions 
which  exist.'*  In  consideration  ot  cer- 
tain engagements  ot  tbe  banking  depart- 
ment. Bope  &  Co.  bind  themselves  never 
to  claim  or  demand  any  payment  nf  the 
bonds  from  It  as  a  debtor.  The  Indebted- 
ness of  the  state  to  tbe  bank  was  fixed  by 
the  latter  with  Hope  ft  Co.  By  a  cursory 
reading  ot  the  act  ot  com  promise  it  will  be 
seen  that  the  parties  did  not  limit  them- 
selves to  the  terms  and  requirements  ot 
tbe  law  approved  0th  April.  1880.  Tbey 
declared  that  they  have  au  Immediate  In- 
terest In  all  tbe  securities  granted  by  the 
bank.  They  obtained  statementv  <h  the 
securitlefl  to  be  applied  by  them  to  the 
payment  ot  tbe  debt.  They  released  tbe 
cash  department.  They  consented  to  a 
'^set-off"  of  au  Interest  of  f 600,000  against 
a  claim  said  to  be  due  by  the  mortgage 
department  to  tbe  bank.  They  declared 
that  tbey  have  an  immediate  Interest  in 
all  tbe  securi ties  ol  the  bank,  and  provide 
lortheapplicationof  tbe  amoonts  realised. 

With  reference  to  tbe  funding  of  the 
bonds.  Tbe  funding  law  has  for  object 
tbe  consolidating  and  reducing  the  float- 
ing and  bouded  debt  ot  the  state.  Tbe 
bonds  were  to  be  exchanged  by  the  board 
ot  llqutdatorH  tor  all  valid  outstanding 
bonds  of  the  state,  and  all  valid  warrants 
issued.  This  funding  is  subordinated  to 
tbe  condition  that  tbe  limitation  ot  tbe 
indebtedness  ot  tbe  state  sboald  be  ob- 
served, and  not  exceeded.  It  remains 
for  our  determination  whether  tbe  total 
of  the  claims  plaintiffs  have  a  right 
to  fond  exceeds  the  limitation.  Tbe 
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qnestion  la  not  nv  uova.  We  wHl  re- 
vert to  the  dtOereot  dPclBlone  in  pari 
matetim.  The  case  of  State  t.  Gra- 
ham, 23  La.  Aun.  402.  decidee  that  tiieae 
bonds  are  a  part  ol  tlie  indebtednesa  uf 
the  Htate,  Id  BDinmlng  tbe  total  ol  925,- 
000,000  as  her  Indebtpdness.  Thts  decis- 
ion was  rendered  In  1871.  It  is  ar^ed  by 
the  defendants  that  the  state's  debt  was 
$24.2}fi^8W,  In  January.  1S74.  as  found  In 
the  case  of  State  t.  Nlcholls,  80  La.  Ann. 
982,  and  that  It  was  Impossible  for  plaln- 
tlfTs*  amount  to  have  eotered  Into  the 
plan,  for  In  fuudlns  It  with  tlie  other  Ua- 
blUties  It  will  produce  a  sum  total  exceed- 
ing that  fixed  by  the  act  and  the  amend- 
ment to  the  constitution.  Prior  to  this 
decision,  bonds  ol  the  Consolidated  As- 
sociation of  tbe  Planters  of  Louisiana 
were  funded  In  obedience  to  decrees  of 
this  court.  LesasBler  t.  Board,  80  La. 
Ann.  618;  Forstall  y.  Board,  Id.  1161; 
Forstall  T.  Association,  84  La.  Ann.  770. 
The  question  of  the  limitation  of  tbe 
state  debt  Is  not  shown  by  tbe  decisions 
to  have  been  expressly  considered,  but 
the  fact  remains  that  in  each  casetbefund- 
Ing  of  the  bonds  was  ordered.  Tbe  limit- 
ation has  not  been  reached,  for  the  bond- 
ed Indebtedness  is  $11,27»,780.66.  These 
bonds  were  orlRluatly  fundable.  Bat  it  Is 
arKued  that  plaintiffs  have  by  their  own 
acts  precluded  themselves  from  the  offer 
uf  the  statute  to  bond.  We  have  not 
reached  that  conclusion.  Tbe  plaintiffs 
have  kept  their  claims  alive,  and  have  ex- 
tended their  payment  with  tbe  state's  con- 
sent. Had  the  funding  taken  placeln1874, 
tbe  mortRa^e  securities  held  by  tbem 
would  have  been  chargeable  as  tbey  are 
now.  With  legislative  consent  tbe  plain- 
tiffs retained  these  secarlties  and  made 
collections.  Vide  act  approved  April  9, 
1880.  They  account  for  the  cash  received 
on  the  mortgage  securities,  and  whlcb  are 
to  be  applied  as  tliey  would  have  been  In 
1874.  The  plalntiffH  hud  tbe  right  to  fund 
In  1874.  The  time  within  which  to  fund  Is 
not  limited  in  the  act.  Preacrlptlnn  is 
not  pleadable  against  tbe  right  to  fund, 
nor  the  time  tbat  has  elapsed.  The  bonds 
were  issued  In  conformity  to  law.  They 
were  not  issaed  In  violation  of  tbe  consti- 
tution of  the  state  or  of  the  constitution 
of  the  United  States.  Tbey  were  issued 
for  a  validconslderatlon.  Having  the  Just 
stated  essentlale,  they  are  fundable.  Tbe 
delay  Is  as  much  of  tbe  state  as  of  Hope 
&  Co.  It  Is  stated  that  the  settlement, 
from  the  neresslty  of  Imputing  payment, 
is  exceefllngly  dltHcnlt,  if  not  Impossible. 
It  is  admitted  by  all  parties  tbat,  prior 
to  funding,  the  balance  due  by  the  state 
must  be  established.  Tbe  evidence  is  be- 
fore the  court.  It  only  remains  to  calcu- 
late the  Interest  and  to  deduct  tbe  creilits 
to  which  tbe  state  has  a  right.  Tbe  de- 
fendants argue  wltb  great  earnestness 
tbat  the  plaintlOB  have  been  paid;  tbat 
tbe  large  amounts  remitted  to  and  re- 
celvc<1  by  tbem  must  be  credited  lu  tlie 
bonds;  also  the  uncollected  assets  and 
the  $H5.000  in  bunk.  This  will  receive  fur- 
ther attention  hereafter  In  our  decittlon. 

It  Is  admitted  that  the  coupons  and  the 
Interest  warrants  are  not  laudable. 
Plalntllfs  assnmlng  that  there  Is  absolute 


Btmilority  between  the  obligation  on  the 
bonds  Issoed  by  the  Consolidated  Asaod- 
atlon  uf  Planters  of  Louisiana  and  those 
held  by  tbem,  the  decisions  rendered  affect- 
ing the.  latter  are  quoted  as  applying  to 
tbe  former.  The  similarity  Is  nut  com- 
plete. The  bonds  are  not  entlrHy  similar, 
at  any  rate.  In  so  far  as  relates  to  tbe  In- 
dorsement. Tbe  indorsement  of  the  Clt- 
Isens*  Bank  bonds  was  made  wltb  vtAvr- 
ence  to  tbe  responsibility  of  the  bank, 
and  binds  it  to  pay  principal  and  Interest. 
The  special  indorsement  on  the  bonds  of 
tbe  Association  of  Planters  Is  limited  to 
interest.  But  this  Is  not  tbe  only  ditTer- 
ence.  That  ]ust  mentioned  Is  of  mlnorim- 
portauce.  There  is  a  special  admission  by 
plalntlOs  "  tbat  tbe  bonds  were  lesaed  by 
tbe  state  ol  Louisiana  In  aid  of  the  Citi- 
lens'  Bank,  underact  of  January 30, 18H6:" 
thus  making  part  of  and  reading  Into  tbe 
contract  tbat  "tbe  faith  of  the  state  is 
hereby  pledged  for  the  security  of  the  said 
sum."  Act  Jan.  80,  183A.  In  the  act  In 
aid  of  tbe  Consolidated  Association  of  tbe 
Planters  of  Louisiana  "the  lalth  of  the 
state  was  pledged  lor  the  reimbursement 
of  thecBpltal,''BndtbuIr  bonds  were  made 
accordingly.  Tbe  holders  of  the  last 
bonds  did  not  enter  Into  transactions  and 
compromise,  and  did  notmakeadmlasions 
virtually  embodying  tbe  statute  in  tbe 
contract.  The  state  never  was  called  up- 
on for  the  payment  ot  these  bonds.  No 
appropriations  were  made  to  pay  these 
bonds,  nor  has  there  ever  been,  at  any 
time  previously,  Id  legislative  proceedings, 
any  statement  made  of  a  prlnefpal  obll- 
gatlon. 

Wltb  reference  to  interest,  whinb  by 
time  and  by  calculating  interest  upon  In* 
terest,  without  authority  from  the  state, 
has  Increased  to  a  large  araount.  II  this 
had  been  strictly  a  principal  obligation 
on  tbe  part  of  the  state,  there  would  not 
have  been  the  least  right  on  the  part  of 
tbe  security  to  calculate  interest  on  Inter- 
est,to  make  statements, fix  amount  of  the 
indebtedness,  and  issue  warrants  cover- 
lug  unpaid  coupons.  These  are  acta  of  a 
principal,  not  of  a  snrety.  The  aiitbor^ 
Ity  of  tbe  bank  to  compute  Intereataa  was 
done  Is  not  at  Issue,  and  therefore  there 
is  no  necessity  ot  discussing  Its  legality 
and  binding  effect  vel  dob.  It  Is  on- 
ly mentioned  as  an  evidence  of  the  Indi- 
vidual settlement  made  by  tbe  bank  wltb 
Hope  &  Co.  The  plaintlffa,  by  these 
transactions  and  the  compromise  made, 
carried  out  tbe  express  terms  of  tbe  stat- 
ute ol  183ft,  "  that  both  tbe  capital  and  In- 
terest of  said  bonds  shall  be  paid  by  the 
liank  at  the  time  they  shall  become  doe. " 
It  Is  not  out  of  place  to  now  mention 
that  the  provision  of  the  act  In  this  re- 
spect was  carried  out  In  the  Indorsement. 

It  is  contended  by  plalntlfto  tbat  tbe 
state,  in  exacting,  In  1H43,  better  manage* 
ment  on  tbe  part  of  the  bonk,  aaanmed 
thereby  the  responsibility  of  a  principal : 
tbat  the  surety  who  takes  possession  of 
the  property  of  bis  principal  to  pay  the 
creditor  becomes  the  principal  debtor. 
The  bank's  assets  remained  under  the 
state's  supervisory  control  from  1812  to 
185S,  (not  to  the  present  time,  as  stated 
by  eoansel.)  Tbe  bank's  condition  at  the 
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time  made  this  control  necemary.  The 
state  only  enfumed  Its  laws  relative  to  In- 
aolvent  banka.  It  was  an  act  of  admln- 
totratloD  which  tbecourt  at  the  time  char- 
acterised an  coQiwrvatlve  and  proper. 
The  Citlxeaa'  Bank  has  been  In  posseeeloa 
of  all  Its  aasets  8ll  these  yeara.  Plalntiffa 
are  Its  curi-enpoDdeutB.  Tbey  have  xraos- 
acted  with  lt»  and  have  made  important 
asreements.  Tbey  are  estopped  from  al- 
leglnff  that  the  state  Is  In  poasesBlon  of 
the  bank  assets. 

The  amoQQt  of  tbe  state's  responsibility 
mast  be  determined.  In  the  act  of  com- 
promise of  18U0  plaintiffs  asHumed  that  the 
state  had  released  the  casli  department. 
In  this  there  was  error.  She  only  granted 
certain  rlvhts  and  prlTlleges  to  certain 
shareholders.  Acting  upon  this  erroneous 
assamptlon,  they  asreed  never  to  sue  for 
nor  recover  any  sum  from  the  bank  on  Its 
Indorsement  or  on  account  of  the  bonds 
other  than  that  realised  from  the  mort- 
irage  stock  department.  The  plaintiffs 
have  elected  to  be  paid  from  the  amounts 
realised  and  tu  be  realised  by  the  mart* 
gage  departmen  t.  They  consented  In  1880 
to  transfer  the  $500,000  **  of  mortgage  stock 
assets  of  actual  values  not  exceeding f:tOO,- 
000  to  tbe  cash  banking  department." 
This  amonnt  should  have  been  applied  to 
tbe  paymentof  plaintiffs'  bonds.  Bytheir 
InatromentalUy  it  was  not  paid.  The 
plaintiffs  and  the  bank  applied  to  anotner 
porpose  an  amoant  which  ahonld  have 
been  applied  to  the  relenaepru  Utato  of 
the  state's  obligation.  The  bank  ItHelt 
was  released  from  accoanling  tor  or  pay- 
ing any  bat  the  amounts  realised  from 
the  mortgage  stock  department.  Both 
these  values  were  fixed  at  f^iOO.OtH). 

To  the  extent  of  the  release  and  the  loss 
to  the  state  tbe  plaintiffs  aboold  be 
cbarged.  It  Is  contended  that  the  bank 
department  adranred  9682.480.01.  which 
stood  Its  an  otbet  at  the  time  of  the  com* 
prouileeand  by  Its  terms.  Keeping  due  ac- 
count of  the  bank's  responsibility  to  its 
cash  shareholders  there  remains  a  release 
and  consequent  discharge  at  least  equal 
to  tbe  f300.000.  To  tbatamountthe  state 
has  a  right  to  credit.  The  debits  and 
credits  ul  neither  department  could  be 
changed  so  as  to  result  In  9600,000  stock 
mortgage  being  applied  to  a  purpose  other 
than  that  agreed  upon.  To  the  extent  nf 
tbe  change  made  to  the  state's  loss  credit 
most  t>e  given.  Provnn  v.  Pen;y,  11  Lu. 
Ann.  170;  Barrow  v.  Shields,  13  La.  Ann. 
57;  Succession  of  Pratt,  16  La.  Ann.  857; 
Hill  T.  Bourcler,29La.Ann.844;  Insurance 
Co.  T.  Randall.  42  La.  Ann.  266,  7  South. 
Rep.  670  ;  28  Laurent.  §  806;  Troplong, 
rerho,  **Cautionment. "  An  admission  Is 
made  with  reference  to  the  assets  now  in 
bank.  vis.. $800,000  Insecurities  and  $85,000 
In  cash,  which  binds  all  parties,  vis. :  "That 
there  Is  stilt  on  hand,  applicable  to  the 
payment  of  tbe  aforesaid  bonds;**  and 
that  **  the  value  of  said  assets  and  proper- 
ty applicable  to  the  payment  of  said  bonds 
Is  about  $800,000."  This  Includes  tbe 
mortgage  securities.  The  plaintiffs  not 
only  assumed  the  control,  but  the  owner- 
shlp,  of  these  assets.  Tbe  cash  $85,000 
shonld  be  at  once  remitted ;  and  relative 
to  t^eee  assets  it  Is  admitted  tbat  there 


tSBtlUon  hand,  "applicable"  to  the  pay- 
ment of  the  aforesaid   bonds,  a  large 

amount  of  mortgage  stock,  etc.  These 
should  also  be  charged.  It  la  argued  by 
plaintiffs'  counsel  that  tbe  Indebtedness  of 
the  state  has  not  yet  matured  on  tbe 
bonds,  and  that  Inconsequence  the  amount 
in  plaintiffs*  poRBesslon  should  not  be  ap- 
plied to  their  payment, except  the  balance 
alter  the  matured  debts  will  have  been 
paid.  In  eleettng  to  avail  themselves  of 
tbe  offer  to  fund,  their  claims  have  been 
made  to  mature.  Tbe  exchanges  of  old 
bonds  fur  the  new  can  be  made  only  on 
the  basis  of  matured  claims.  The  plain- 
tiffs, by  granting  time  for  payment,  which 
they  now  wish  to  revoke,  cannot  thereby 
be  placed  in  better  position  than  1(  no 
t  Irae  had  been  given.  Tbe  board  of  Uqalda- 
tlon  can  only  be  concerned  about  the 
claims  to  he  funded.  They  can  require 
proper  credits  to  he  made  on  the  claims 
offered,  utherwiee  they  would  be  placed 
in  the  position  of  having  to  fund  claims 
regardless  of  payments  made.  They  can- 
not apply  the  amonuta  received  to  other 
bonds  or  claims  than  those  (»tfered  to  be 
funded.  These  assets  cannot  he  retained 
or  applied  to  the  payment  of  debts  other 
than  those  for  which  Ihsy  are  Iteld. 

In  the  articles  of  compromise  of  1880  the 
amount  of  $183,833.83  figures  as  an  Item 
of  Indebtedness  of  the  st  a  te.  That  a  mouu  t 
cannot  be  charged  against  the  state.  The 
state  is  not  obligated  to  its  payment. 
For  tbe  guaranty  of  the  bonds  remitted 
by  the  state  all  the  securities  granted  by 
the  act  of  Incorporathm  of  the  hank  are 
transferred  to  the  state  and  the  holders  of 
the  bonds.  This  amount  was  due  when 
the  state  loaned  Its  credit,  and  Is  therefore 
not  Included  In  the  second  amount,  /.  e.. 
the  amount  for  which  the  state  became 
bound.  The  state  loaned  Its  name  lor  tbe 
payment  of  all  sums  loaned  under  the  act 
of  1836,  provided  all  stock  mortgages  iB> 
sued  were  held  for  Its  protection.  This 
excludes  an  amonnt  loaned  prior  to  the 
pledge  of  theeeserurltlesto  thestate.  Tbe 
pledge  of  the  securities  and  tbe  rights  of 
the  state  in  this  respect  were  fixed  by 
Hope  ft  Co. 

The  warrants  for  extended  coupons 
cannot  be  funded  und«*r  the  statutti;  nnr 
should  part  of  the  amount  in  plaintiffs' 
handH,  not  applied,  be  Imputed  to  their 
payment.  TohII  IntentRand  purposes  the 
funding  shonld  be  mnde  as  If  the  parties 
had  presented  themselves  In  1874  to  fund 
their  elalras.  The  state  did  not  have  at 
the  time  the  needfal  cash  for  payment.  A 
large  sum  was  rcallKed  years  afterwardsJ 
Owing  to  plaintiffs'  act  in  applying  to 
fund  they  placed  the  funded  indebtedness 
on  a  better  basis  for  collection  than  the 
other,  (the  claims  not  fundable.)  The 
payment  should  be  Imputed  to  the  debt 
which  the  debtor  had,  at  the  time  of  pay- 
ment, the  most  interest  In  discharging. 
CIvU  Code,  art.  216S.  Dnrlug  the  SO's, 
when  the  remittances  were  made,  the 
state  had  the  most  interest  in  dlMcharglng 
the  consols  and  the  coupons  accompany- 
ing. We  recapltulHte  anfollows:  Capital 
January  1.  1874,  $2,411,175.88:  Interest 
thereon  to  be  calculated  from  said  date  to 
January  1, 1880,  less  Interest  coupons  due 
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l8t  Jaonary,  1880.  at  7  per  cent.  From 
tbelBHt-mentloQed  date.lntereRt  to  be  cal- 
culated at  2  per  cent,  to  January,  1885, 
and  from  tbat  date  at  4  per  cent.,  f 300,000 
wtll  be  credited.  The  bonds  and  tbe  In- 
terest thereon  are  subject  to  other  credits 
aisff  regating  92,060.466.85,  remit  ted  at 
different  dates  from  January  ^,-1881,  to 
December  26,  1890;  another  credit  of  9836,- 
000.  from  date  of  funding.  Under  this 
view  of  the  case,  the  nialm  should  be  set- 
tled on  the  following  basis:  Relators 
should  be  credited  with  the  total  amount 
of  the  consolidated  bunds  which  they 
would  have  received  tor  their  bonds  on 
January  1, 1874.  being  92.411,175.88  In  prin- 
cipal and  tbe  Interest  thereon,  according 
to  tbe  terms  of  the  bonds  and  the  law, 
calculated  np  to  the  date  of  actual  fund* 
lug.  Against  this  they  should  be  charged 
with  the  foUowlng  debts,  Til. :  (1)  With 
tbe  total  amount  of  cash  collected  by 
them.  92,060,466J5,  with  legal  Interest  cal- 
culated thereon  from  date  of  each  payment 
to  the  day  of  funding ;  (2)  with  tbe  9300.- 
000,  (applied  dffterently  by  compromise  of 
April  8,  18^,  from  tbe  requirements  of 
statates  and  terms  of  agreement  made;) 
(8)  with  tbe  986,000  cash  on  hand  In  the 
bank;  and  (4)  with  the  9800,000  value  of 
the  securities  remaining  as  admitted  by 
the  parties.  When  a  balance  Is  struck  be- 
tweun  these  credits  and  debits,  thla  bal- 
ance will  be  tbe  amount  for  which  the 
board  of  lloaldatlon  should  issue  to  relat- 
ors consolidated  bonds,  with  all  coupons 
for  Interest  prior  to  date  uf  funding  cut 
off  and  canceled,  upon  the  surrender  to 
the  state  by  relators  of  the  bonds  held  by 
th(>ni.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  tbe  Judgment  appealed 
from  be  annulled,  avoided,  and  nversed; 
and  it  Is  now  ordered,  adjudged,  and  de- 
creed that  the  board  of  liquid:)  tion  be  or- 
dered to  settle  and  liquidate  the  cialmM  of 
relators  In  accordance  with  the  foregoing 
statement,  and,  on  surrender  of  the  bonds 
presented  and  held  by  relators,  to  Issue  to 
tbem  consolidated  bonds  for  the  resulting 
balance  without  the  coupons  attached 
thereto  prior  to  date  of  funding,  which 
shall  be  cat  off  and  canceled ;  and  that  on 
the  isBuaoce  of  said  bonds  to  the  plaintiffs 
tbe  state  be  subrogated  to  the  rights  of 
tha  plaintiffs  of  whatever  nature  against 
the  Cltliens'  Bank.  Appellees  to  pay  costs 
of  both  courts. 

Bebudoez,  C.  J .,  concani  In  the  decree. 

Watrinb,  J.,  (concurring.)  Claiming  to 
be  the  holders  of  bonds  of  the  state  aggre- 
gating In  capital  the  sum  of  94.018.626.48, 
the  plaintiffs' demand  and  prayer  are  that 
same  be  funded  and  exchanged  for  consoli- 
dated bonds  of  tbe  state  of  Louisiana  for 
the  amount  of  92,411,176.88  bearing  date 
Jannary  1. 1874,  with  all  coupons  thereto 
annexed  from  1874,  except  the  coupon  due 
January  1,  1880,  which  is  remitted,  and 
with  tbe  Interest  on  said  bonds  reduced  to 
3  per  cent,  per  annum  for  five  years  from 
the  1st  of  January,  1881,  and  4  per  cent, 
per  annum  thereafter.  It  Is  averred  that 
these  bonds  were  Issued  and  subscribed 
under  an  act  of  the  legislatnre  of  date 
January  80, 1880,  relative  to  the Citlsens' 


Bank,  payable  In  series  maturing  un  Feb- 
ruary 1, 18S0, 1850, 1868. 1877, and  1886;  and 
that  same  were  renewed  under  legislative 
authority,  and  tbe  respective  maturities 
thereof  extended  to  1901,  1002,  1909.  and 
1911.  While  tbe  bonds  mentioned  are 
those  familiarly  known  and  designated  as 
tbe  "Citlsens* Bank  Bonds, "and  arealffned 
by  the  governor  of  the  state  and  counter- 
signed by  tbe  treasurer,  yet  the  C^tisms' 
Bank  Is  not  made  a  party  defendant;  and 
for  this  reason  I  fail  to  understand  why 
certain  counsel  of  the  plaintiffs  have  Intro- 
duced into  the  discussion  the  series  of 
bonds forthe  aggregate  sum  of  9183.333.33, 
which  were  Issued  by  the  Catiiens'  Baok 
under  tbe  authority  of  Its  leglslattveebar- 
ter  of  date  April  1, 1888,  and  for  which  the 
state  la  in  no  way  bound.  It  cannot  cer- 
tainly be  contended  that  tbey  are  valid 
obligations  of  the  state,  and  tbat  tbe 
plaintiffs  are  entitled  to  fund  them,  and 
certainly  the  funding  laws  have  no  refer- 
ence to  any  other  bonds  or  obligations 
than  such  as  tbe  state  is  under  contract 
to  pey.  The  same  may  be  said  of  the 
question  of  interest;  for,  whatever  may 
be  said  of  the  fundable  character  of  the 
bonds  themselves, It  is  clear  thatplalntlffs 
have  no  claim  against  the  state  for  Inter- 
eat  on  the  bonds.  In  the  first  place,  there 
is  no  demand  contained  In  tbe  brief  of 
either  connsel  tor  any  allowance  on  that 
score  In  bonds.  One  of  plalntlfTB*  attor- 
neys says,  vis.:  "Dpon  which  [the  princi- 
pal of  tbe  bonds]  interest  is  alleged  to  be 
due  and  unpaltl  from  tbe  year  1868  to 
date."  But  It  will  be  ascertained  by  act- 
ual calculation  that  the  sum  of  92,411,- 
175.88,  for  which  new  consols  are  demand- 
ed, Is  just  60  rents  on  the  dollar  of  tbe 
capital  of  the  bonds— 94.018,6:!8.4ft— which 
plalntins  claim  to  own,  and  want  to 
nave  funded.  This  demand  Is  In  keeping 
with  the  foriu  of  decree  tha  t  is  appended 
to  the  brief  uf  same  counsel.  But  the  con- 
templated object  of  all  this  array  of  fig- 
ures, and  the  discussion  of  Interest  com- 
putations, and  imputation  of  payments, 
was  to  consume  In  Interest  tbn  snms  tbat 
have  been  remitted  by  the  Citlsens*  Bank, 
and  ttowlnthe  pusaeBslon Of  the  plalnl^tte. 
aggregating  the  large  sum  of  92,060,466.% 
in  cash,  as  well  as  the  9886,000  of  other 
values  in  the  possession  of  the  Citlsens* 
Bank  and  tbe  plaintiffs,  and  by  this  means 
to  obtain  the  full  60  cents  on  the  dollar  of 
its  bonds,  with  Interest  thereon  from  Jan- 
uary 1,  1874.  The  further  object  is,  by 
combining  in  one  calculation  these  Inter- 
est computations  with  tbe  issue  of  9188,- 
383.88  of  Citizens'  Bank  bonds  above  re- 
ferred to,  to  absorb  all  of  tbe  pledged  as- 
sets In  the  possession  of  plaintiffs  and  of 
the  Cltliens'  Bank,  and  which  belong  to 
the  state.  In  confirmation  of  this  we 
need  only  refer  to  tbe  brief  of  one  of  tbe 
connsel  of  plaintiffs,  In  which  this  para- 
graph will  l>e  found,  vis.:  "If  we  apply 
the  above  rule  to  the  partial  paymentB  in 
this  case,  the  resnit  will  be  to  extinguish 
all  of  the  interest  warrants,  all  of  the 
bank  bonds,  and  to  leave  a  considerable 
sum  to  be  imputed  npon  the  payment  of 
the  interest  apon  the  console  to  be  Issued 
to  us.  and  which  should,  of  eonree,  bear 
date  January,  1874.    The  net  resale  ol 
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the  ealCDlatton  will  be  tbat  tlie  Interest 
on  the  consols  to  be  Isaaecl  to  as  will  be 
partly  paid,  and  that  the  state  will  bold  a 
Hen  npon  the  balance  of  the  aeaetB  of  the 
mortgage  stoek  department  of  theOltl- 
xens'Bank  •  •  •  to  pay  that  Interest," 
etc. 

This  much  havluK  been  premiBed,  E  will 
now  examine  the  qaestlons  raised  by  tbe 
defendants  In  brief,  and  apply  them  to 
this  case.  They  are  as  follows,  rls. :  (1) 
Tbat  the  plaintiffs*  bonds  represent  only 
a  cnntlQKent,  and  not  an  absolute,  liabili- 
ty of  the  Btate,  and  were  nut  contemplat- 
ed or  included  In  the  fnndlng  scheme;  (2) 
that  the  state  only  bonnd  herself  as  surety 
on  said  bonds,  and  by  the  agreement  of 
tbe  8tb  of  October,  18N0,  between  the  plain- 
tiffs and  the  CItiiene'  Bank,  she  was  dis- 
charged therefrom .  It  was  the  second  de- 
fense that  thedlstrlct  Jndge  anntaJued^and 
on  that  ground  he  rejected  the  plaintiffs' 
demand.  The  Initial  point  from  which 
these  qnestlons  ehoald  be  considered  and 
determined  is  tbe  date  of  their  tssnance, 
and  the  law  nnder  the  anchorlty  ol  which 
some  were  Issued;  for  It  Is  well  settled 
that  sn  enabling  act  under  the  anthority 
of  which  bonds  are  leaned  must  be  looked 
tn  as  furnishing  the  vinculum  of  the  con- 
tract, In  BO  far  as  the  state  Is  concerned ; 
and  likewise  any  corporation  deriving  Its 
rights  thereto  tfarongh  a  l^elatlve  enact- 
ment. Such  l^slatlve  enactment  Is  con- 
sidered as  baTlng  been  read  Into  the  C4m- 
troct;  and  all  persons  contracting  with 
such  corporation  on  tbe  faith  of  the  obli- 
gations or  pledges  of  the  state  are  condn- 
alTely  bound  to  know  the  extent  of  the 
antborlty  conferred;  tor  tbat  is  the  meas- 
ure of  Its  authority  to  contract  nr  bind 
th4t  state  to  a  third  person.  This  b^ng 
thecase.  tbe  law  mnstbe  first  consnlted; 
for  anything  contained  in  the  bonda  or 
tbelr  Indorsement  which  Is  not  in  keep- 
ing therewith  is  not  of  binding  force,  so 
far  as  tbe  atate  is  concerned. 

1.  By  act  of  April  1,  1888.  the  Cltliens* 
Bank  waa  chartered,  and  its  capital  stock 
was  fixed  at  $12,000,000,  to  be  procured  by 
means  of  hians  on  a  subscription  of  914,- 
000,000»  to  l>e  secured  by  mortgages  Issued 
by  the  subscrlbera.  Sections  1,  2,  and  8. 
Tbe  directors  were  authorised  to  Issue 
bonds  of  a  prescribed  form,  for  which  tbe 
Btiwk  mortgages  were  security;  and  said 
bonds  were  to  be  negotiated  by  the  bank 
for  the  purpose  of  obtaining  the  necessary 
capital  furbanklng  operations.  Section  4. 
By  this  act  the  state  was  to  have  a  stand- 
ing credit  ol  9500,000.  **to  be  loaned  for 
such  time  as  the  state  may  require,  not 
exceeding  the  time  granted  to  the  stock- 
holders, on  the  bonds  or  obligations  of 
said  state  being  furnished  in  such  manner 
as  may  be  provided  by  law,  bearing  Inter- 
eat  at  5  per  cmt.  per  annum. "  Section  11. 
It  was  nnder  this  act  that  the  Citliens' 
Bank  remitted  and  negotiated  the  9133,- 
8^.88  with  the  plaintiffs,  as  stated  above. 
It  Is  manifest  from  what  has  been  recited 
from  tbeorganlsatlon  act  that  the  state  is 
in  no  way  bound  therefor.  She  was  not  a 
partner,  nor  stockholder.  She  was  enti- 
tled to  a  standing  credit,  but  loans  were 
to  be  made  to  her  fust  as  loans  were  to  be 
made  to  the  stockholders,  upon  torDlshlng 


her  bonda  or  la  terest-bearlng  notee.  This 
scheme  prored  a  failure,  and  it  became 
necessary  tbat  some  additional  means 
should  be  devised  to  make  it  a  anccess. 
Accordingly  a  Rupplemental  act  was  passed 
by  the  legislature  on  the  30th  of  January. 
1836,  which  was  predicated  upon  this  dec- 
laration, vis.:  "That.  In  order  to  facili- 
tate tbe  Citisens'  Bank  <■  *  *  in  the 
negotiation  of  tfaeloanof  912,000.000  afore- 
Bwd  tbe  faith  of  the  state  Is  hereby 
pledged  for  the  security  of  said  sum."  etc. 
Section  1.  It  then  provides  "that  bonds 
for  the  sum  of  98,000.000.  with  the  privl- 
lese  of  912.000,000,  shall  be  subscribed  to 
the  order  of  the  president  and  directors 
of  the  Citisens*-  Bank  by  the  governor, 
and  countersigned  by  the  secretary  of 
state  and  treasurer."  It  further  specially 
authorised  said  bank  to  transfer  said 
bonds  by  Indorsement,  and  therein  to  des- 
ignate tbe  place  at  which  Interest  would 
be  paid  by  the  bank.  Then,  In  conclusion. 
It  declares  that  the  state  shall  have  all  the 
guaranties  the  Citisens'  Bank  has,  and 
''that  all  the  securities  granted  by  the  act 
of  Incorporation  of  said  bank  •  •  • 
are  hereby  transferred  to  the  state, "  etc. 
When  I  conalder  that  these  bonds  were  Is- 
sued to  the  Citisens*  Bank  with  the  sole 
object  in  view  of  facilitating  the  bank  in 
n^utiatlng  a  loan,  as  was  proposed  In 
the  act  of  1838,  and  for  that  purpose  "the 
faith  of  the  state  was  pledge<l  for  tlie  se- 
curity of  said  sum;**  tbattoguardagalnst 
loss  tbe  law  provided  spedally  for  tbe 
bank  to  negotiate  tbe  bonds  by  means  of 
Its  own  indorsement,  in  which  It  should  be 
stated  at  what  place  it  would  make  pay. 
ment  of  Interest;  tbat  in  the  execution  of 
this  trust  the  bank  placed  on  the  back  of 
tbe  bonds  an  Indorsemmt  of  a  peculiar 
character,  containing  the  form  and  chap. 
actwiaticBOf  a  new  and  additional  promise, 
vis.:  "(1)  For  value  received  [we]  do 
hereby  Indoree  and  transfer  the  within 
bond;  (2)  and  hereby  bind  the  dtixens* 
Bank  of  Louisiana  to  paythe  sold  interest 
half-yearly  •  •  •  In  the  city  of  Amster- 
dam, at  the  counting-house  of  Messrs. 
Hope  ft  Co.,  •  •  •  upon  presratatlim 
and  delivery  of  tbe  dlvldoid  warrants  la 
the  margin  thereof;  (8)  and  also  do  bind 
the  said  CatlseuB*  Bank  to  reimburse  the 
principal  in  Amsterdam,  at  tbe  counting- 
bonee  of  Messrs.  Hope &Co.,  •  •  •  np- 
on presentation  and  delivery  of  this 
bond,"  etc.;  that  to  these  bonds  are  at- 
ta(rhed  dividend  warrants,  or  coupons, 
representing  interest  Installments,  which 
are  signed  by  tbe  cashier  of  the  bank,  and 
no  other  person ;  tbat  there  are  attached 
to  the  bonds  no  Interest  coupons,— I  feel 
constrained  to  believe  tbat  all  of  these 
recitals  and  facts  are  the  clear  and  un- 
disguised Inslgoia  of  a  new  and  independ- 
ent contract  between  the  plaintltfB  and  tbe 
bank,  which  bad  for  Its  payment  the 
faith  of  the  state  pledged  as  security. 
Kotwithstending  the  form  of  the  bond 
was  that  of  a  principal  obligation,  yet  Its 
effect  was  restrained  and  limited  by  the 
terms  of  the  legislative  act  which  author- 
ised its  execution,  and  it  la  falriy  Inter-  > 
preted  as  such  by  the  contemporaneous 
acts  of  the  parties.  Such  an  Indorsement 
Is  not  controlled  by  the  tox  menutforta,  but 
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IB  0ueh  ail  Indoraement  as  la  DBnally  em- 
ployed In  the  aBsiKnment  of  chofles  in  ac- 
tion, not  deharrins  Incipleot  equities  be- 
tween original  and  other  antecedeut  par- 
ties to  the  iDStrunient  assigned.  This  Is 
the  exact  eltnaClon  ol  Hope  ft  Co..  In  my 
conception ;  and  the  contract  of  the  state 
binds  her  simply  and  only  as  surety  of  the 
Citizens'  Bank. 

The  act  of  March  16.  1R27,  Krantlnj?  a 
charter  to  the  Consolidated  Association 
of  the  Planters  of  Lonialana,  and  author- 
lElnfc  It  to  organize  with  a  capital  of 
$2.00u,000,  to  be  raised  by  a  loan  on  Hire 
mortgage  sabscrlptlons  aif  the  Citizens* 
Bank  was,  and  by  its  negotiation  of  sim- 
ilar bonds;  and  the  act  supplementary 
thereto,  of  February  19, 1828,  whereby  the 
capital  of  the  association  was  increased 
to  $2,500,000,  and  the  issuance  of  a  differ- 
ent series  of  bonds  for  that  purpose  which 
was  predicated  upon  this  declaration, 
Tls.:  "That.ln  orderto facilitate  thuCou- 
•olidated  AsBociatton  in  tho  negotiation 
of  the  aforesaid  loan  of  f2,50(),000.  the 
faith  of  the  state  la  hereby  pledged  for  the 
reimbursement  of  the  capital  and  Interest 
of  said  sum," — cannot  be  referred  to  as 
controlling  thequestlon  raised  here.  This 
series  of  bonds  was  quite  slmilarln  pur- 
port to  those  held  by  the  plaintiffs,  but 
nothing  appears  in  the  record  as  to  the 
terms  of  tbolr  Indorsement  to  the  holders 
thereof.  The  relations  between  the  Con- 
solidated Association  and  the  state  were 
**  that  the  state  shall  be,  and  is  hereby, 
acknowledfced  to  be  a  stockholder  of  the 
amount  of  $1,1>00,QOO,  as  a  bonus,  on  con- 
dition, however,  that  the  credit  to  be 
granted  the  state  In  consideration  thereof 
shall  be  $250,000  during  the  duration  of 
the  charter;  and  the  state  shall  pay  inter- 
est on  the  whole,  as  a  part  of  Its  credit, 
asthecasf^may  be,  whenever  it  shall  make 
UHe  of  the  same;"  but  one  of  the  condi- 
tions required  was  that  the  dividends 
arising  from  the  stock  should  be  paid  In- 
to the  state  treasury.  It  thus  appears 
that  the  state  was  an  absolute  stockhold- 
er of  the  association  to  the  extent  of  two- 
fifths  of  Its  capital  stock,  and  that  her  se- 
curity was  additionally  provided  for  by 
the  contemplated  (lepooits  of  the  associa- 
tion in  her  treasury.  These  were  all  the 
securities  that  she  was  supplied  with,  for 
there  was  no  provision  made  In  the  law 
that  the  mortgage  secorlcles  consented  by 
other  stockholders  should,  in  any  event, 
be  transferred  to  the  state  a«  surety,  as 
In- the  case  of  the  Citizens*  Bank  transac- 
tion. All  of  these  provisluns  point  with 
unerring  certainty  to  the  obligation  of 
-^he  state  being  that  of  a  principal  debtor, 
and  so  it  has  been  repeatedly  decided. 
Such  Is  the  plain  and  unmistakable 
meaning  of  the  phrase,  "that,  In  order  to 
facilitate  the  Consolidated  Association  In 
the  neicotiation  of  the  aforesaid  loan  of 
f 2,500,(t00,  the  faith  ol  the  state  is  hereby 
pledged  for  the  reimbursement  of  the 
capital  and  Interest  of  said  sum."  And 
that  the  obligation  of  the  state  to  the 
Citizens*  Bank  was  that  of  a  surety  a[>- 
pears  Joat  as  clearly  from  the  phrase, 
^tbat.  In  order  to  facilitate  the  atlsena' 
Bank  *  *  *  In  the  negotiation  of  the  loan 
of  #13,000.000  aforesaid,  the  faith  of  the 


state  Is  hereby  pledged  for  the  ■ecnrltT' 
of  said  sum,"  etc.  This  was  evidently 
the  manner  in  which  the  plaintlfla  and  the 
Citizens'  Bank  construed  this  provlaion  of 
the  leglslatlTe  act,  as  It  appears  that  In  Its 
contract  of  indorsement  of  the  bonds  the 
bank  alone  bound  Itself  "to  reimburse  the 
principal,"  as  the  state  had  done  In  the 
bonds  of  the  Citnsolidated  Association. 
In  the  case  of  Forstall  v.  Association,  84 
La.  Ann.  770,  the  word  "relmburaement" 
was  interpreted  by  this  court  to  mean 
the  return  ofaponey,  or  the  putting  tiack 
of  money  taken  from  the  purse  of  another 
who  bad  disbursed  It;  and,  speahlnK  of 
the  case  then  In  band,  said  the  state  was 
bound  primarily,  and,  In  case  she  had 
made  payment,  "the  guaranty  furnished 
to  secure  satisfaction  of  the  oblige  tlon  by 
reimbursement  would  have  inured  In  her 
favor,"  etc.  Such  an  obligation  is  fiearly 
and  easily  dlBtlngulshable  from  the  mere 
accessory  promise  of  the  state  quoted 
above.  For  "  suretyship, "  says  the  l*ude. 
**ls  an  accessory  promise  by  which  a  per- 
son hinds  himself  for  another  already 
bound,  and  agrees  with  the  creditor  to 
satisfy  the  obligation,  If  the  debtor  does 
not.**  Rev.  Civil  Code,  arts.  8U35.  3045. 
In  the  Instant  case  there  was  no  consid- 
eration for  the  bonds  until  the  Hope 
Company  loaned  the  Citizens'  Bank  mon- 
ey on  its  contract  of  Indoraement,  and  it 
was  for  the  faithful  performance  of  Its 
contract  of  reimbursement  that  the  faith 
of  the  state  was  pledged  as  security.  In 
my  opinion,  It  Is  quite  clear  that  in  this 
transaction  the  state  sustained  the  rela- 
tion of  surety  to  the  Citizens'  Bank,  and 
that  her  secnril^  lor  Indemnification 
against  loss  was  and  la  to  be  found  In 
the  mortgage  securities  that  were  trans- 
ferred to  her,  under  and  In  parsnance  of 
the  act  of  January,  1K36. 

2.  On  the  second  proposition  much  has 
been  said  In  reference  to  the  appliCHbillty 
of  the  funding  laws  to  what  Is  termed  a 
contingent  liability  of  the  state,  and  some 
well-considered  and  exceedingly  persuaslTe 
decteloae  have  been  cited  to  that  f/Bcct; 
but,  In  the  presence  of  the  clear  and  un- 
mistakable language  of  the  funding  stat^ 
utes,  I  am  unable  to  concur  therein,  after 
mature  deliberation  on  the  snhject.  The 
provisions  of  the  Qratact  are  "that,  for 
the  purpose  of  consolidating  and  rednclng 
the  floating  and  bonded  debt  of  the  state," 
there  was  created  "a  board  of  liquida- 
tion;" and  it  authorised  aald  board  to 
Issue  and  give  consolidated  bonds  In  ex- 
change for  all  valid  ontatandlng  bonds  of 
the  state,  and  all  Talld  warrants,  etc. 
Section  1,  Act  8  of  1874.  The  object  and 
purpose  of  the  funding  scheme  is  therein 
announced  to  be  "to  reduce  and  restrict 
the  whole  indebtedness  of  the  state  to  a 
sum  not  exceeding  $15,000,000,  and  to 
agree  with  the  holders  of  the  coneoUdatctd 
bonds  to  be  issued  hereunder  that  said 
Indebtedness  shall  not  be  increased  beyond 
the  said  sum"  during  the  period  between 
1.S74  and  iyi4.  /.  e.,  40  years.  Secrion  l!i. 
The  supplemental  funding  act  of  pro- 
hibits the  funding  board  from  exebang^g 
consols  for  certain  pnrtlonlariied  bonds 
and  warrante,  the  Iwallty  of  which  Is  or 
has  been  qufatlonea.  until  same  hj  a 
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**flBal  deeraeot  the  mpraiie  court  have 
been  declared  lesal  and  valid  nbllgatJona 
uf  the  atate  of  ixmlfllaDa;**  and,  as  it  to 
place  a  statutory  interpretation  on  that 
ptaraae,  It  further  declares:  **  and  that  were 
Issued  lu  strict  conformity  to  law,  aud 
not  in  violation  of  the  constitution .  of 
this  state  or  of  the  United  States,  and  tor 
a  valid  consideration.**  Section  1.  Act  11 
of  1875.  In  the  light  of  the  tacts  stated  in 
relation  to  the  history  aud  Incidents  ot 
the  Cltisens'  Bank  bonds,  the  question  Is 
whether  or  not  they  constitute  a  part  ot 
the  bonded  debt  of  the  state,  or  are  valid, 
ontBtandlns  bonds  of  the  state  In  the 
sense  of  the  act  of  1874;  whether  or  not 
they  are  such  bonds  as  are  denominated 
valid  obligations  of  the  state,  or  such  as 
were  Issued  tn  strict  conformity  to  law. 
In  the  sense  ot  the  act  ot  1^176.  To  these 
quMtlons  I  feel  bound  to  make  an  affirm- 
ative answer;  and,  having  so  replied,  I 
oeceBsarlly  conclude  that  said  bonds  are 
fundable,  notwithscanding  they  are  secu* 
rlty  obligations  ot  the  state. 

8.  The  next  question  to  which  I  will 
direct  my  attention  la  tbe  date  at  which 
orasotwhlch  the  lundlngshall  take  place, 
— as  ot  date  January  1, 1&74,  or  ot  the  date 
of  filing  this  salt.  It  Is  quite  slgniflcant 
that  the  fundlog  statute  uf  1S74  provides 
that  certain  designated  officers  "shall 
cause  to  be  prepared  and  to  Issue  bonds 
to  be  known  as 'Consolidated  Bonds  ot 
the  State  ot  Louisiana,*  »  *  •  all  pay- 
able forty  years  from  the  Int  ot  January, 
1874,  aud  all  to  be  numbered  consecatlve- 
ly ,  and  made  payable  to  bearer, "  etc.  Hec- 
tion  1,  Act  8  ot  1874.  This  provision  is 
mandatory  in  terms,  and  Beems  to  Indi- 
cate the  creation  ot  a  systematised  issue 
ot  bonds,  having  uniformity  In  date,  ma- 
turity, and  form,  so  that  the  debt  uf  the 
state  migbt  be  brought  within  certain  pre- 
scribed and  well-detlned  limits,  and  placed 
within  the  reach  uf  adequate  approprla^ 
tlon  for  the  payment  ot  Interest.  This 
law  seemB  to  give  neither  the  bondholders 
nor  the  board  of  liquidation  any  discre- 
tion In  the  premises.  A  creditor  accepting 
the  grace  ot  theatatnte  Is  bound  to  ac- 
cept it  Just  as  It  Is  ottered,  and  the  funding 
board  Is  only  outhoriied  to  IsHue  lu  ex- 
change for  tbe  bonds  that  are  surrendered 
tmnds  of  the  description  given  In  theutat- 
ute.  It  farther  provides  that  said  cuiisols 
shall  bear  Interest  at  the  rate  of  7pervent. 
per  annum,  payable  snni-an anally,  and 
interest  cunpuns  shall  be  annexed.  This 
is  in  exact  keeping  with  the  prayer  ot  the 
plaintltls'  petition  pro  tanto. 

4.  My  examination  ol  this  case,  and  a 
most  careful  perusal  ol  the  briefs,  end  the 
exceptionally  able  opinion  of  thp  district 
judge,  has  led  me  to  a  contrary  view 
frum  that  entertained  by  him  and  urged 
by  defendants'  connsei.— that  the  state 
bad  been  absolved  frum  her  obligation  as 
a  enrety,  and  for  that  reason  the  bonds  of 
plaintiffs  could  not  be  funded.  In  my 
opinion,  every  step  that  has  been  taken, 
every  act  that  has  been  done,  on  the  part 
ot  the  plalntirfs  In  reference  to  tliese  bonds 
was  aatliorized  by  the  state,  and  solicited 
by  tbe  Clttxens'  Bank.  The  cumpromlse 
and  compact  of  1880  was  thus  antliurlied 
and  aoUcited,  though  J  am  not  prepared 
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to  say  that  thejstate  is  bonnd  by  and  not 
relievable  from  the  terms  and  conditions 
of  tbe  contract.  The  Idea  I  wish  to  con- 
vey is  that  the  Hope  Company  and  the 
Cttlseus*  Bank  were  authorized  by  a  legis- 
lative enactment  to  treat  with  each  other, 
and  the  state  la  equitably  estopped  from 
denying  the  authenticity  of  her  own  man- 
date or  permission  to  enter  Into  a  com- 
pact for  her  own  discharge,  though  the 
particular  act  done  is  not  absolutely  bind- 
ing on  her.  Tbe  plaintiffs  had  a  perfect 
rigbt  to  extend  tbe  time  tor  the  payment 
of  their  bonds,  as  they  were  specially  au- 
thorized so  to  do.  The  assets  uf  the  mort- 
gage stock  department  ot  the  (Stlsene' 
Bank  having  been  pledged  tu  tbe  state 
and  the  plaintiffs  lolntly  as  a  security  tor 
the  payment  uf  these  bonds  exclusively, 
(see  Act  8  uf  January.  1886,)  the  latter  had 
authority  to  deal  with  them  in  any  way 
tbey  chose,  not  inconsistent  with  their 
covenants  with  the  bank  and  the  state. 
But  the  negotiations  of  the  plaintiffs  with 
the  bank  bad  not  reached  the  sttige  ot  an 
absolateapproprlatlon of thensaets.  They 
had  received  tbera  on  deposit,  and  the 
money  also.  Hence  it  cannot  be  said  that 
by  any  act  ol  the  plaintiffs  tbe  state's  sub- 
rogation has  been  lost.  Rev.  C^vil  Code, 
art.  SOftl. 

6.  On  this  theory  and  argument,  what  Is 
the  proper  disposition  to  be  made  of  the 
Issues  Involved?  If  the  bonds  presented 
are  fundable,  (and  tbey  are,)  the  first  ques- 
tion Is,  huw  many  consols  are  the  plain- 
tiffs entitled  toreceive?  Slxtycents  on  the 
dollar  of  what  amount?  Inasmuch  as 
the  funding  must  be  made  as  of  January 
1,  1874,  tbe  jftotosof  the  plaintiffs'  claim 
must  be  taken  as  of  that  date.  This  is  in 
keeping  with  the  plalntttla*  demand,  and 
the  argament  ot  tbjlr  conoael.  On  that 
date  it  Is  evident  the  pifldntlffs'  claim  was 
lo  Btata  QUO.  It  Is  an  nndlspoted  fact 
that  nothing  bas  been  paid  on  the  caplttU 
of  the  hoods,  but  that,  on  the  contrary, 
there  are  large  arrearages  of  Interest  due 
and  unpaid  ;  yet  plain tiffsVcounsel  admit 
that  the  Hope  Company  has  no  right  to 
claim  In  consols  anything  on  tbe  score 
of  Interest.  They  say:  "That  the  cou- 
pons represented  in  warrants  for  extended 
coupons  [ure]  not  fundable  Is  clear  from 
the  face  of  tbe  funding  legislation,  which 
nowhere  provides  for  funding  of  coupons. " 
Then  the  matter  stands  thus :  The  plain- 
tiffs are  entitled  to  consolidated  bonds  ot 
the  series  authorised  by  the  landing  act 
ot  1874,  bearing  date  January  iBt  ot  that 
year,  and  maturing  In  4U  years  thereafter, 
—that  is.  on  the  let  of  January,  1914,— 
with  interest  coupons  attached,  payable 
semi-annually,  at  the  rate  of  7  per  cent, 
per  annum  up  to  the  let  of  January,  18S0, 
and  from  and  alter  the  let  of  January, 
litSl,  at  the  rate  ol  2  per  cent,  for  five 
years,  and  at  the  rate  ot  4  per  cent,  per 
annum  thereafter;  the  Interest  coupon  uf. 
18S0  having  been  remitted  in  exchange  for 
the  Citizens'  Bank  bunas,  at  the  rate  uf 
6U  cents  on  the  dollar  of  the  latter.  Th» 
capital  sum  being  ^,018,626.48,  the  plain- 
tiffs are  entitled  tu  cunsols  aggregating  in 
am<iunt  $2,411,175.88,  with  all  iotereet 
coupons  since  the  1st  of  January,  1874,  at- 
tached thereto.  Inaamncbas  the  Catlaeus' 
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Bank  bonds  to  be  exchanged  were  extend* 
«d  to  1901. 1903, 1909,  and  1911,  respective- 
ly, no  actnal  settlement  can  be  made  be* 
tween  the  plalntlRa  and  the  state,  the 
former  SDrrenderlDg  bonds  not  yet  dnein 
exchange  for  codsqIs  of  the  state  to  ma- 
ture In  the  future.  But,  not withstao ding 
no  final  adjustment  can  be  made  at  this 
time.  I  think  It  proper  and  right,  and  an 
act  of  simple  Justice  to  the  state,  that  the 
mutual  relatlous  of  the  state  to  the 
plalntlfrs  and  the  Cltlseus*  Bank  should 
be  stated,  and  suitable  restrtctlons  Im- 
posed upon  the  plaintiffs  as  a  condition 
precedent,  sine  i/ua  noo.  to  the  execution 
of  the  decree  of  the  court,  and  to  the  con- 
summation  of  the  funding  of  its  bonds. 
In  the  flmt  place,  It  1b  plalntltte'  duty, 
the  performance  uf  wblchmust  be  required 
at  their  bands,  to  Burrender  to  the  board 
of  liquidation  the  whole  ut  the  Cltliens' 
Bank  bonds  whleh  are  to  be  given  in  ex- 
change for  consolidated  bonds,  they  being 
allowed  to  receive  and  retain  all  interest 
coupons  thereto  attached,  and  all  Interest 
debentures  or  warrants  for  overdne  and 
unpaid  incereat,  whether  due  or  to  be- 
come due.  The  atate  in  entitled  to  these 
bonds  for  use  in  making  a  settlement  with 
the  bank  as  her  principal ;  and  the  plain- 
tiffs, by  their  acceptance  of  the  consols  In 
exchange  thendor.  necessarily  absolve  the 
state  and  the  bank  from  any  and  all  lia- 
bility thereon,  and  must  look  to  the  eon- 
sola  and  their  interest  for  recourse  alone. 
In  other  words,  the  novation  ut  their 
ohtigattons  is  full  and  complete.  A  fur- 
ther consequence  and  necessary  result  of 
the  funding  oanc  pro  tnnc  is  that  the  no- 
vation takes  place  as  of  date  January  1, 
1874,  us  well  as  the  funding;  lor  one  la  but 
theconaequenee  of  the  other.  The  plain- 
tltfs  cannot  maintain  the  contract  In  Its  In- 
tegrity for  one  purpose,  and  for  another 
purpose  insist  that  It  was  hi  effect  sur- 
rendered and  yielded  up  16  years  ago.  It 
appears  that  under  and  by  virtue  of  the 
compromise  of  the  8th  of  October,  1880,  the 
mortgagestock  departmentoftheCltiaens' 
Bank  haa  collected  and  remitted  to  the 

SlaintlBB  a  snm  "aggregatdng  92,060,- 
KM, "  and  that  this  sum  was  reallaed 
from  the  assets  in  the  possession  of  that 
department  of  the  bank  which  were 
pledged  to  the  plaintltfe  and  to  the  state 
as  security  for  tbe  faithful  performance  of 
the  bank's  obligation  to  the  atate  as  Its 
surety,  as  well  as  tbe  bank's  obligation  to 
tbe  plaintiffs  for  the  payment  o(  the  capi- 
tal of  tbe  bonds.  Tnis  fact  la  acknowl- 
edged by  the  plaintiffs'  counsel.  Thisaum 
was  realised  and  remitted  to  the  plaln- 
ttfTs  "subaequently  to  the  20th  of  Janua- 
ry. 1881.**  It  is  evident  thatthlaaum  must 
be  at  once  restored  to  the  state,  as  a  con- 
dition precedent  to  liquidation.  It  fur- 
ther appears  that  "there  Is  atlll  on  band, 
appllcaMe  to  tbe  aforesaid  bonds,  •  •  • 
a  large  amount  of  mortgage  atock  assets 
of  the  ntlzenR'  Bank  not  yet  realised  and 
remitted  to  the  bondholders:  that  these 
assets  consist  of  stuck  mortgages  given 
under  the  act  of  1886  on  the  property  of 
the  shareholders  of  the  bank  to  secure 
their  stock  subscrlptioQ;  property  whteh 
tbe  bank  haa  been  unable  to  sell,  acquired 
undOT  Corecloanre  of  aueb  stock  mort- 


gage*; mortgages  not  collected,  a^ven 
for  mortgage  Bt<M:k;  property  acquired 
by  the  bank  under  such  furectosure,  and 
afterwarda  sold  by  the  bank ;  and 
amounta  due  by  shareholders  on  their 
stock  subacriptlona,— tbe  value  of  aald  as- 
sets and  property  applicable  to  the  pay- 
ment of  Bal4  bonds  being  about  9800.000.  * 
See  admlaalon  printed  on  defendants*  bri^. 
It  la  likewlae  evident  that  those  assets 
must  be  restored  to  the  atate  as  pledgee 
thereof,  and  aa  the  surety  ot  tbeCitlsens* 
Bank,  aa  a  further  condition  precedent  to 
the  funding  of  the  plaintiffs*  bonds. 

It  appears  that  by  an  act  of  the  l^ala- 
ture  there  was  a  change  made  In  the  cbar> 
ter  of  tbe  Otlsena*  Bank  in  1893.  whanby 
a  banking  department  was  added  to  the 
theretofore  property  bank,  and  freah  cap- 
ital in  money  woa  subscribed ;  It  being  the 
legislative  Intention  and  purpirae  that 
these  two  departments  nbould  act  sepa- 
rately and  Independently  of  each  other. 
Hence,  since  the  banking  department  was 
established  under  the  law  of  1859,  It  haa 
done  a  legitimate  banking  boBlness,  while 
the  property  bank,  or.  aa  It  la  famlllariy 
termed,  the"  mortgagestock  department, " 
has  pursued  Ite  particular  branch  ot  busl- 
neaa,  but  virtually  engaged  In  a  liquidation 
of  Ita  atlalra,  and  in  endeavoring  to  realise 
on  its  aaaeta.  Pollock  v.  Bank,  12  Ln. 
Ann.  280.  While  thia  division  of  tbe  bank 
Into  two  deimrtmenta  is  doubted  and  de- 
nied by  tbe  defendants,  and  with  some 
show  of  plausibility  for  the  contention, 
yet  the  compromise  of  1880  proceeded  on 
that  theory,  and  the  atate  apparently  ac- 
quiesced In  that  condition  ot  things.  In 
fact,  I  tall  to  see  tiie  impropriety  or  Im- 

Sractlcablllty  of  such  an  arrangement.  It 
an  established  fact  that,  on  tbe  faith  of 
the  iegisla-Uve  authority  aforesaid,  floo,- 
000  of  fresh  money  capital  was  snbacrlbed 
and  actually  paid  into  thIa  new  banking 
department;  and  Itcould  not  be  supposed 
tbat  thla  would  have  been  done  If  tbe  sub- 
scrllMra  bad  believed  that  these  aaaeta 
would  in  any  event  have  become  liable  for 
the  large  claims  of  the  plaintltfe.  But  by 
thia  arrangement  the  leglalatore  did  not 
charter  a  new  bank,  bnt  merely  permitted 
the  organisation  and  equipment  of  a  bank- 
ing department  per  ae  as  an  addition  to 
the  existing  property  bank,  by  the  aub- 
acriptlon  ot  a  apeclfled  amount  ot  freeh 
capital,  the  atockholdera  in  the  property 
bank  being  accorded  a  preference  In  tak- 
ing atock  In  the  new  department  to  a  lim- 
ited extent.  In  my  opinion,  the  obllga- 
tlona  of  the  property  or  mortgage  depart- 
ment ot  the  bank  were  unaltered  and  un- 
affected thereby;  neither  were  they  di- 
minished orincreaaed;  and  thebankingde- 
partment  of  the  bank  never  incurred  any 
IlabllUy  to  tbeplalntiffs.and  never  acquired 
any  Interest  In  or  right  to  tbe  mortgage 
assets  of  tbe  mortgage  department.  Ac- 
cepting this  view  of  tbe  character  and  or- 
ganisation ot  the  bank,  It  becomes  neces- 
sary to  examine  Into  plalntiffa*  responsi- 
bility for  the  sum  of  9600,000  ot  murtgege 
assets  of  tbe  property  department  which 
were  by  them  received  and  applied  to  the 
payment  of  Interest  on  their  bonds  prior 
to  1H68.  It  IB  true  aa  matter  of  fact  that, 
aa  between  tbe  plalntlfb  and  the  dtlaeiiB' 
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Bank,— both  departments  thenol,— thla 
elHim  was  adjoiited  in  tbs  compromise  of 
1880;  bat,  while  It  was  autboiisei  by  the 
leglBlatnre,  the  state  was  not  a  partj  to 
thecompact.and  Is  notconcloded  thereby. 
The  tacts  may  be  (airly  Bummarlsed  thas: 
la  1863,  when  the  bankins  department  of 
the  Cltlsens*  Bank  was  oi^anlsed,  there 
was  wlthdrawD  from  the  murtgage  stock 
department  9500.000  of  assets,  and  same 
were  carried  to  the  credit  pt  and  were  re- 
duced to  poBsessIonbythebanklnff  depart- 
ment, and  constltQted  a  part  uflta  capital. 
The  banking  department  thereby  became 
the  debtor  of  the  mortxage  Htock  depart- 
ment for  the  sam  of  f800,00<>,  as  the  admlt< 
ted  valoe  of  said  assets.  Bubseqoently  the 
bankins  department  made  advances  to 
the  mortgage  stock  department  at  differ- 
ent times  and  In  different  amoants,  agare* 
gating  aboat  f6.V>,000,  with  which  the  lat- 
ter paid  its  interest  to  Hope  &  Co.,  and 
was  credited  therewith.  In  the  compro- 
mise of  1880  the  motaal  accounts  of  these 
three  parties  were  sqaared  and  settled. 
By  this  arrangement  the  "pledged  assetB" 
of  the  state  werslll^ally  attributed  tothe 
discharge  of  Interest  claims  which  she  did 
nut  owe,  and  to  this  absorption  of  these 
valoes  the  plaintiffs  made  tbemselTee  par 
ties,  and  thas  came  under  an  obligation 
tu  the  state  tor  mtttotiou  thereof;  and 
this,  notwithstanding  the  mortgage  stock 
departmentottbeC^tlzens'Bank  is  likewise 
boond.  J  am  thereforeof  opInltHi  that  the 
rraUtanon  of  this  amnant,  without  Inter- 
est, mast  be  likewise  imposed  as  a  condi- 
tion precedent  to  the  funding  of  the  plain- 
tiffs* bonds.  While  It  Is  perfectly  true,  as 
stated  above,  that  no  final  settlement  can 
now  be  required,  because  of  the  immaturi- 
ty of  the  plaintiffs*  bonds. yet  thlsmust  be 
restricted  to  the  capital  thereof,  because, 
when  consoli  shall  bie  Issued  to  the  plaln- 
tlfhi  in  exchange  for  bonds,  there  will  be 
matured  Interest  coupons  attached,  which 
wilt  represent  Interest  accnmulatlons  there- 
on since  January  1,  1874,  to  date  ot  Issu- 
ance and  delivery  to  the  plalntlfte.  As  the 
result  of  a  rough  calculation,  the  aggre- 
gate amount  of  tills  Interest  on  eonsols 
win  be  91,051.685  on  the  1st  of  January, 
1891.  Deducting  thlssum  from  the  amount 
DOW  in  the  plaintiffs'  hands,  and  there  will 
still  remain  a  sum  of  about  9400.000,  to  be 
placed  to  the  credit  of  the  capital  ot  the 
consols  on  that  date,  and  which  could,  at 
their  option,  be  applied  thereto  by  tak- 
ing less.  It  further  upprars  that  there  are 
In  the  coth>rs  of  the  bank  f  H6.000  which 
was  realised  from  the  pled^^  assets,  and 
it  should  be  also  applied  as  a  credit,  or 
Burrendered  tu  the  state  as  a  further  con- 
dition precedent  to  funding  of  plaintiffs' 
bonds.  Upon  the  plaintiffs'  acceptance  of 
consolidated  bonds  under  the  terms  and 
restrlrtlons  Imposed,  the  state,  as  surety 
of  the  bank,  Is  entitled  to,  and  Is  of 
right  subrogated  to,  all  ot  the  rights,  as 
well  as  securities,  of  the  plaintiffs.  Rev. 
Civil  Code,  arts.  8062.  8063.  She  Is  also 
entitled  to  an  accounting  by  the  mort- 
gage stock  department  of  the  bank,  which 
right  ought  to  be  reserved.  These  are  the 
views  I  entertain,  but  I  am  willing  to  so 
modify  iny  conclusions  as  to  concur  In  the 
decree  as  to  Talnes,  amounts,  and  Interest. 


Fexnkb,  J.,  idtmeating,)  On  two  prop- 
ortions I  think  prior  deelslons  of  this 
court  preclude  further  controversy.  These 
are:  (1)  That,  as  regards  the  holders  of 
these  bonds,  the  state  Is  liable  as  a  prin- 
cipal obligor  and  not  as  surety;  (2)  that 
the  bonds  were  fnodable  under  the  terms 
ot  the  fnndlngacts.  Notwithstanding  cer- 
tain slight  differences  in  the  terms  of  the 
respective  laws  and  in  the  tonus  of  in- 
dorsement, the  bonds  Issued  In  aid  of  the 
Cltlseos'  Bank  stand  on  the  same  basis 
with  those  issued  in  aid  of  the  Consolidat- 
ed Association  ot  the  Planters  of  Louisi- 
ana. The  bonds  themselves  are  Identicnl 
In  form.  In  both  cases  the  state,  on  the 
face  of  the  bonds,  acknowledged  herself 
Indebted  to  the  bank  In  a  certain  sum 
ot  money,  and  promised  to  pay  the  said 
sum  with  the  stipulated  interest,  to 
the  order  of  the  bank.  In  both  eases 
the  bonds  were  issued  In  aid  ot  the 
bank,  and  under  laws  which  required 
the  bank  to  pay  the  Interest  and  prin. 
cipal  of  the  bonds  as  they  became  due, 
and  to  protect  the  state  agatnat  all  lia- 
bility thereon.  Althongh  In  the  Indorse- 
ment provided  for  theCltisens*  Bank  bonds 
the  bank  expressly  bound  Itself  to  pay  the 
principal  and  interest  as  they  matured, 
while  the  Indorsement  of  the  Consolidated 
Planters  bonds  contained  no  such  stipu- 
lation, the  former  indorsement  could  not 
restrict  the  unconditional  obligation  ot 
Qm  state  already  expressed  In  the  face  ot 
the  bonds,  but  only  added  thoeto  a  like 
unconditional  obligation  on  the  part  of 
the  bank.  All  the  qnestions  affecting  the 
nature  of  the  state's  obligation  on  the 
Planters*  Consolidated  bonds  and  their 
fnndabllity  has  been  considered  and  deter- 
mined by  this  court  in  three  eases.  Lesas- 
slerT.  Board,  30  La.  Ann.  Oil;,  li'orstall  v. 
Board. Id. 1161;  Forstall  t.  Association, 84 
La.  Ann.  771.  We  consider  that  these  de- 
risions tally  cover  and  determine  the  same 
questions  as  to  the  CItiseus'  Bank  bonds, 
in  Forstall  V.  Board,  80  La.  Ann.  1163,  this 
court  said,  speaking  of  the  bonds:  "They 
are  unquestioned,  and  unquestionably 
debts  ot  the  state  ot  LoniBlana,  poBsesslng 
all  the  requlsltesand  characteristics,  as  we 
held  in  the  Lesassler  &  Binder  Case,  which 
«itltle  them  to  be  exchanged  for  consoli- 
dated bonds,  under  the  provisions  of  the 
funding  law  and  its  amendment."  In 
Lesassler  v.  Board,  page  616,  after  tran- 
scribing the  words  of  the  bond,  "The 
state  of  Louisiana  acknowledges  to  be  In- 
debted anto  the  Consolidated  Association 
uf  the  Planters  of  Louisiana  in  the  sum  ot 
one  thousand  dollars,  which  sum  the  state 
ot  Louisiana  promises  to  pay  •  •  " 
etc.,  tills  court  said :  "Ssch  words  do  not 
—cannot — create  or  describe  an  accessory 
promise.  Those  words  are  the  studied 
and  clear  expression  of  a  principal  obliga- 
tion,—of  an  unconditional  promise.  Can 
we  add  to  those  terms?  Can  we  arbi- 
trarily presume  that  the  state  did  not  In- 
tend to  bind  Itself,  as  in  law  and  In  tact 
she  Is  bound  by  the  terms  ot  her  contract; 
that,  when  she  said  without  reservation, 
'  1  acknowledge  to  be  Indebted,  I  promise 
to  pay,'  it  meant— though  she  said  the 
very  reverse— 'Indebted  as  a  surety,  the 
surety  ot  one  who.  In  the  instrument,  la- 
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recognlieJ  aa  a  creditor,  and  pay  In  case 
my  recognised  creditor  laila  to  do  so?* 
Thia  would  be  a  perversion  of  the  very 
letter  of  tbe  contract  submitted  toour  con- 
aideratloQ.  *  •  •  Whatever  may  be, 
as  between  the  atate  and  the  Consolidated 
Asaociatlon,  tbe  liabilities  ot  the  latter  to 
the  former,  as  to  third  parties  and  those 
bonds  tbe  state  was.  and  hna  not  censed 
to  be,  a  principal  debtor,  and  as  to  third 
parties  cannot  be  lefrally  regarded  as  the 
surety  uf  one  who,  in  those  bonds.  Is  rep- 
resented aa  Its  creditor."  In  Forstall  t. 
Board,  page  1152,  the  court  saya.resumlngf 
an  equally  unanawerable  reaaonlns  upon 
this  point:  "Whatever  may  be  the  rela- 
tion between  tbe  state  and  the  association 
as  between  themselves,  by  no  possible  in- 
terpretatioD  can  the  state  be  considered 
anytbluK  less  or  other  than  the  principal, 
and,  Indeed,  the  sole,  obllernr  upon  the 
bonda  aa  to  the  holders  thereof.  *  *  * 
They  are  not  accessory,  but  orlgrlnal  and 
principal. obligations;  notpayablecontln- 
fcently.  but  absolutely,  and  at  nil  events." 
Even  the  two  dlsaeutlng  jiidffes  in  this 
case,  Juatlce  Spbnckr  and  ('hlef  Juatlce 
Mannino,  while  they  did  not  agree  with 
the  taajortty  of  the  court  on  the  question 
of  the  bonds  being  fundable  under  the  actH 
of  1874  and  1875,  declni'ed  with  the  same 
poaitivenesH  as  the  decision  Itself  that  they 
were  absolute  ind  valid  debts  of  the  state. 
See  dissenting  opinion,  at  page  11^.  On 
the  subject  of  the  Indorsement,  this  court 
said  In  LesasKler  v.  Board,  at  page  016: 
"The  Indorsement  on  these  bonds  does  In 
DO  way  chunire  or  Impair  the  unqualified 
and  unconditional  obligation  of  the  state 
to  satisfy  aaid  bonda.  It  adda  to  the 
atate  obligation  that  of  the  Conaolldated 
Association."  And  In  Forstall  v.  Board, 
at  page  1162,  tills  court  bald  again:  "Tbe 
fact  that  the  act  made  them  [the  bonda] 
transferable  by  the  lndoi*sement  uf  the 
president  and  cashier  ol  the  aKsoclatlon 
no  more  raixllfled  or  changed  the  obliga- 
tion of  the  atate  than  If  they  had  been 
drawn  payable  to  bearer,  or  had  been  the 
obligations  of  any  Individual  or  private 
person."  And,  again.  In  Forstall's  Caae, 
84  Lia.  Ann.  77fl.  this  court  aald:  "The  dec- 
laration In  the  Indoraement  was  a  super- 
fluity for  the  Incurring  of  the  obligation 
[thut  of  the  bunk]  which  already  existeil, 
and  was  not  thereby  absolutely  created. 
The  indorsetncnt  was,  however,  a  legal 
formality,  required  for  the  negotiability 
of  tbe  obligations  or  bonds."  The  Case  of 
Foratell  was  decided  after  tbe  Pacific  Rail- 
road Case,  30  La.  Ann.  980.  It  was  ren- 
dered by  the  same  court,  and  on  full  con- 
sideration of  the  Parlflc  Railroad  Case,  and 
It  overruled  the  suggestion  ctmtalned  In 
the  latter  to  tbe  effect  that  these  bonds 
were  not  embraced  In  the  funding  scheme. 
The  later  decision  of  this  court  In  Adams 
V.  Board,  m  La.  Ann.  6S9.  2  Uouth.  Rep. 
608,  referred  to  the  Pacific  Railroad  Case 
only  as  establishing  the  principle  that 
bonds  uot  Intended  to  be  embraced  in  the 
funding  scheme  could  not  be  funded  ;  and 
we  held  that  the  partlcnlar  bonds  therein 
concerned,  being  bonds  issued  under  tbe 
Confederate  regime,  were  not  within  the 
purview  uf  the  act;  bat  we  meant  and 
aald  nothing  to  abrade  the  authority  of 


tbe  decisions  referred  to  faoldtnff  that  the 
bonds  of  the  state  Issued  la  aid  of  the 
property  banks  were  fundable. 

2.  But  while  thus  holding,  very  differ- 
ent questions  present  themselves  in  deter- 
mining whether  or  not  the  relators  have 
preserved  their  right  to  accept  tho  propo- 
sition made  to  them  by  the  state  In  her 
funding  laws,  or  have,  by  their  eondnct 
and  dealings,  lost  It.  It  Is  all-important, 
ut  the  outset  pi  tbls  dlecasslon,  to  have 
a  clear  comprehension  of  the  meaning  and 
effect  of  the  funding  nets  of  the  state. 
They  embody  a  simple  proposition  made 
by  the  state  to  her  creditors  to  exchange 
the  consolidated  bonds  issued  under  the 
acts  for  "valid  outstandlofr  bonds  and 
warrants  of  the  state,  at  the  rata  of 
sixty  cents  In  consolidated  bonds  for  one 
dollar  In  outstanding  bonds  and  war- 
rants." No  creditor  was  bound  to  accept 
this  proposition.  Every  creditor  falling 
within  its  terms  had  the  right  to  accept 
It,  provided  he  accepted  it  precisely  as 
made.  It  provided  distinctly  for  an  ex- 
change. No  creditor  could  receive  consoli- 
dated bonds  withont  surrendering  to  the 
state  the  bonda  or  warrants  held  by  him, 
with  all  the  rights  and  obligations  evi- 
denced thereby.  Section  8  of  the  original 
Act  No.  S  of  1874  required  that  the  bonds 
and  warrants  so  surrendered  should  be 
destroyed;  but  when  the  question  amie 
as  to  the  funding  of  the  bonds  Issued  In 
aid  of  the  Consolidated  Planteni*  Bank, 
the  legislature  provided  by  Act  fb  ot  187S 
that  such  bonds.  If  funded,  should  not  be 
destroyed,  but  should  be  "preserved  as  evi- 
dence of  the  obligation  of  the  corporation 
to  the  state, "  which  direction  would  nec- 
essarily apply  to  tbe  Cittsens*  Bank  bonda 
If  surrendered.  After  the  exchange,  all 
claims  ot  the  holders  of  the  bonds  against 
either  the  atate  or  the  bank  would  be  com- 
pletely effaced,  or  transferred  to  the  atate. 
aa  effectively  aa  If  the  bonds  had  t>een  aold 
to  a  third  person.  The  funding  act  fixed 
no  time  within  which  tbe  propmltlon 
made  by  the  state  should  be  accepted  by 
tbe  creditors,  and  therefore  such  accept- 
ance could  be  made  at  any  time  l>efore 
withdrawn,  or  at  least  "  within  such  time 
aa  the  situation  of  the  parties  and  tbe  nat- 
ure of  the  contract  shall  prove  It  was  the 
IntentUm  of  the  proposer  to  allow."  Rev. 
Civil  Code,  art.  1802.  But  the  Codefurther 
declares :  "  The  acceptance,  to  form  a  con- 
tract, must  helu  all  thlntpa  coaformable  to 
the  offer.  Any  condition  or  limitation 
contained  In  the  arceptance  of  that  which 
formed  the  matter  of  tbe  offer  gives  him 
who  makes  the  offer  a  right  to  withdraw 
It."  Article  1805.  And  further:  "This 
takes  place  even  when  more  Is  promised 
than  was  demanded,  or  when  less  Is 
offered  than  was  required.  •  •  •  The 
modification  or  change  of  tbe  proposition 
Is  In  all  respects  considered  as  a  new  offw, 
and  the  party  making  It  la  bound  by  tbe 
acceptance  In  the  same  manner  as  If  the 
original  proposition  had  been  made  by 
him."  Article  180(f.  All  parties  agree 
that,  as  to  their  construction  and  effect, 
the  proposition  mode  by  the  state,  and 
the  acceptance  by  the  creditors,  whenever 
the  latter  Is  signified,  must  both  be  gov- 
erned by  the  facts  and  cuntjUtlons  prevaU- 
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lag  OB  January  1, 1874.  No  matter  bow 
long  af terwanls  tbe  creditor  mlffht  accept, 
the  propoairton  obllgred  the  state  to  de- 
liver Id  the  exchange  consolidated  bunda 
bearing  date  January  1. 1874,  payable  40 
years  altar  date,  and  with  coupona  at- 
tached (or  interest,  to  be  paid  eeml-an- 
nnally  from  the  aamedate.  And  ao,  when- 
ever he  might  accept,  the  creditor  was 
bound  to  surrender  to  the  state  the  old 
bonds,  with  all  the  obllKatlona  evidenced 
thereby  Intact,  as  they  existed  on  tbe  Ist 
day  uf  January,  1874. 

Let  us  now  consider  the  condition  ul 
affairs  as  exlBting  at  this  craclal  date. 
At  that  date  tbe  relators  held  bonds  of 
the  atate  of  Louisiana,  issued  lu  aid  of  the 
Cltlsens*  Bank,  aggregatlnj?  In  amount  of 
principal  tbe  sum  of  94,11S,222.29.  These 
bonds,  with  tbe  Indorsemtsnts  thereon, 
represented  an  absolute  ladebtediieBs  to 
tlie  holders  by  both  the  parties  thereto, 
Tis.:  (1>  The  state,  and  (2)  the  Citizens' 
Bank;  anil  the  holders  had  tberlsht  to 
call  upon  either  or  both  for  payment  In 
fnll.  But  under  the  law  by  virtue  of 
which  the  bonds  were  Issued,  as  between 
the  state  and  tbe  bank,  the  latter  was 
primarily  bound  to  pay,  and  was  bound 
to  protect  the  state  against  any  liability 
thpreon.  By  the  third  section  of  the  act 
of  January  30, 1836,  under  which  tbe  bonds 
were  Issued,  It  was  provided  "that  for  the 
{guaranty  of  the  bonds  to  be  emitted  by 
tbe  state  In  favor  of  the  Citlsena'  Bank, 
and  of  thi  Interest  thereof,  and  for  wblcb 
the  state  pledges  Its (altb. all  the  securities 
f^rantefl  by  the  act  ol  Incorporation  of 
Raid  bank,  and  especially  by  the  third  and 
fourth  sections  of  aald  act,  to  the  holders 
of  its  bonds,  are  hereby  transferred  to  the 
state  and  to  the  holders  o!  the  bonds 
which  may  be  Issued  In  virtue  of  this  act ; 
and  tbe  governor  shall  only  emit  the  state 
bonds  after  It  shall  have  been  proved  to 
htm  by  the  certificate  of  the  president  of 
the  bank  that  mortgages  have  been  sub- 
Hcribed  by  the  atockholders  of  said  bank, 
In  conformity  witbtbe  (>barter,torat  least 
one -fifth  more  than  the  bonds  required; 
and  both  the  capital  and  Interest  of  said 
bonds  shall  he  paid  by  the  bank  at  the 
time  they  shall  become  due. "  The  nature 
of  tbe  securities  thus  transferred  is  defined 
in  sections  3,  4, 5,  6,  7,  and  28  of  the  orig- 
inal charter,  (Act  April  1,  1833.)  They 
consist  of  mortgages  Kranted  by  the  stock- 
Jiolders  as  security  lor  their  subscriptions 
of  stock  In  a  snm  exceeding  byone-flfth  all 
the  bonds  Issued,  and  of  which  a  large 
amonnt  waa  extant  wbenthe  funding  acts 
were  passed.  It  thus  conclusively  appears 
that  at  the  dateuf  the  funding  act  the 
holders  of  these  bonds  and  the  state  held 
Jointly  these  valuable  securities  asa  pledge 
lor  their  common  benefit  and  protection. 
Had  tbeholders  ofthese  bonds  then  accept- 
ed the  proposition  made  by  the  state, 
what  would  have  been  tbe  result?  As  al- 
ready abown,  they  would  have  received 
from  tbe  atate  conaolldated  bonds,  and 
they  would  have  surrendered  to  the  state 
tta«  secured  bonds.  By  the  effect  of  this 
Axcbange  relators  would  have  ceased  to 
be  holders  ol  the  bonds,  and  would  have 
lost  tbe  80l«  Quality  In  virtue  ol  which 
they  had  any  claim  upon  the  pledged  se^ 


cnrltlAS  for  the  payment  of  the  bonds. 
The  state  would  then  have  become  the 
bolder  of  the  bonds,  and  would  have  thus 
become  tbe  eole  holder  of  the  pledged 
Becurlties,  so  far  at  least  as  they  were 
pledged  tothe  paymentof  the  bonds.  The 
state  never  made  any  other  proposition 
to  relatora  than  the  above;  and  relators 
had  no  power  to  bind  the  state  otherwise 
than  by  Its  uncondltkmal  acceptance. 
Suppose  relators  had  then  aald  to  tbe 
state:  "We  are  willing  to  accept  your 
proposition,  provld^'d  you  will  allow  us 
first  to  liquidate  our  common  securities. 
[(  they  pay  mora  than  the  value  of  the 
bonds  which  you  offer  us,  we  will  get  the 
benefit,  and  will  call  on  you  for  nothing. 
If  they  pay  less,  you  will  only  fund  the 
difference."  Evidently  this  would  not 
have  been  an  acceptance  of  the  proposition 
made  by  the  state;  it  would  have  beeu  a 
new  propoBliion,  which  could  not  bind 
the  state  unless  accepted  by  the  state.  Or 
suppose  the  relators  had  then  offered  such 
a  kind  of  acceptance  to  the  funding  board, 
what  would  have  been  the  possible  an- 
swer.except  that  the  board  hadnopowers 
other  than  those  conferred  by  the  terms 
{if  the  law,  and  could  add  no  conditions 
thereto?  Yet  what  have  relators  done? 
Instead  o(  accepting  the  proposition  of 
tbe  state  as  made,— Instead  of  surrender- 
ing their  bonds  to  tbe  state,  with  all  the 
aecurltles  attaching  thereto,  and  including 
their  claim  against  tbe  bank  Itself  on  these 
bonds.— they  have  chosen  during  all  these 
long  years  to  retain  their  bonds,  and  to 
look  to  and  deal  with  the  bank  as  debtor 
thereon;  they  have  retained  their  hold  on 
the  pledged  aecurltles;  they  huve  partlcl- 

Eatudln  their  liquidation;  they  bavecol- 
sted  and  approprlate<l  over  two  million 
of  dollara  from  the  proceeds  of  these  ae* 
curitles;  they  have  taken  the  chances  of 
reallElng  more  than  tbe  value  of  the  con- 
solidated bonds  which  they  might  have 
received  under  tbe  proposition  of  the 
atate;  and  now,  when  it  turns  out  that 
the  securities  are  Inadequate,  they  come 
to  the  funding  board,  and  demand  tbe 
funding  of  the  deficiency.  I  think  the 
funding  board  is  bound  to  reply  that  itbas 
no  mandate  in  tbe  premises  except  that 
conferred  by  the  funding  act ;  that  this 
mandate  is  confined  to  executing  theprop- 
osition  made  by  the  state  when  accepted 
by  the  creditor  as  made  and  according  to 
the  conditions  existing  at  that  time;  and 
that  relators,  having  failed  to  accept  the 

Eroposltlon  wbllo  those  conditions  ex- 
ited, and  having  altered  tbe  conditions 
In  such  manner  that  they  cannot  be  re- 
stored, have  lost  the  right  to  fund.  It 
seems  to  me  clear  that  the  relators  had 
the  option  either  to  accepttheproposltion 
of  the  state,  thereby  surrendering  the 
bonds,  and  rellnqulahiug  ail  claims  there- 
on either  against  the  bank  or  the  faecurl- 
ties,  or  tn  retain  their  bondsaud  tolookfor 
satisfaction  to  the  obligors  thereon  and 
to  the  securities.  They  were  bound  to 
make  their  election.  T bey  could  not  first 
exhaust  their  rights  against  tbe  bank  and 
the  secuiltlee,  and  then  claim  tbe  tnnding 
by  the  state.  It  la  tme  that  Act  79  of  1880 
authorised  the  Cltlisna*  Bank  to  make 
compromlseq  and  eettlements  with 
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mortgaso  stockholders,  and  to  apply  the 
same  realised  to  the  payment  of  these 
bonds.  But  this  act  does  not  parport  to 
anfeud  or  refer  to  the  funding  acta.  It 
was  passed  hIx  years  later,  and  at  a  time 
when  It  mlffht  well  have  been  supposed 
that  these  bondholders  did  not  Intend  to 
accept  the  proposition  at  the  state.  It 
does  not  enlarge  or  alter  In  any  respect 
the  proposition  made  In  the  funding  act, 
or  the  duties  of  the  board  constituted 
thereby.  It  Beema  ratber  to  have  been 
pasaad  with  a  distinct  underatandlng  that 
these  bondholdertt  hud  declined  or  would 
decline  to  accept  the  proposition.  It  said 
to  the  bondholders,  In  aubstancf);  "  If  yoo 
decline  the  proposition  made  by  the  state, 
— if  you  prwerto  retain  your  claim  against 
the  banlE  and  your  recourse  upon  the 
pledfted  secarltlea.  rather  than  to  aurreu- 
der  them  with  your  bonds  In  exclmnge  for 
consolidated  bonds,— the  state  acknowl- 
edges your  right  to  do  so,  and  will  pass 
this  act  to  facilitate  you  in  the  liquidation 
of  yourclaima,  and  to  enable  you  to  get 
out  of  them  the  largest  possible  result." 
The  acceptance  of  this  act  by  the  bond- 
holders and  their  action  under  It,  as  evi- 
denced by  the  elaborate  compact  entered 
into  between  them  and  the  bank,  operated, 
lu  my  opinion,  a  complete  abandonment 
of  their  right  to  fund  under  the  existing 
law.  Be  it  well  understood  that  I  am 
not  dtscuBslng  the  question  of  the  effect  of 
their  action  upon  their  claim  ngaiust  the 
state.  It  may  well  be  that,  after  a  (air 
and  honest  liquidation  of  these  pledged 
securities,  made  with  the  consent  of  tlie 
state,  they  may  still  hold  thesta  te  as  bound 
for  any  resulting  deficiency.  It  may  well 
be  that  sound  policy  and  honorable  duty 
would  suggest  to  tiie  state  the  propriety 
of  passing  an  amendment  to  ber  funding 
law  which  would  admit  relators  to  the 
privilege  of  settling  their  ultimate  claim 
agalnat  the  state  on  the  same  basis  with 
other  creditors.  But  as  this  court  aald  in 
Ijord  Cecil's  Case:  "We  are  not  the  law- 
making power  of  the  state.  The  policy 
or  Impolicy,  the  good  or  bad  faith,  of  an 
enactment  soch  as  the  funding  bill  of  ItfTi 
Is  beyond  our  Inquiry."  SO  La.  Ann.  88. 
Thia  court  Is  bonnd  to  take  the  law  as  It 
finds  it.  Our  only  (unction  Is  to  determine 
whether,  under  the  law  as  passed,  it  is  the 
duty  of  the  respondent  board,  haying  no 
power  or  duty  beyond  the  terms  of  the 
law,  to  fund  the  bonds  of  relators.  Hold- 
ing that  relators  have  not  accepted  the 

Sroposltlon  made  by  the  state,  and  have, 
y  their  own  action,  placed  It  beyond  their 
power  to  comply  with  the  essential  terms 
of  the  proposition,  I  am  bound  to  aay  that 
the  board  coraplies  with  Its  duty  under 
the  law  In  refusing  to  fund.  Thefunctions 
lmpose<l  by  thelaw  upon  the  board  of  llqul- 
datioQ  are,  and  were  Intended  to  be.  of  the 
Amplest  character,  requlrittg  nothing 
more  difficult  than  a  calculation  of  M  per 
cent,  of  the  face  of  valid  bonda  and  war- 
rants tendered  for  exchange.  1(  the  re- 
lators had  accepted  the  proposition  of  the 
state  as  made,  there  would  have  been 
nothing  to  do  except  for  them  to  sorren- 
der  their  bonds,  and  receive  consolidated 
bonds  for  60  per  cent,  in  exchange.  But 
under  the  concse  pursued  by  relators,  and 


nnder  thedemand  as  now  made,  the  board 
flnds  itaeir  confronted  with  one  ot  the 
moat  difficult  problems  conceivable.  In- 
volving a  marshaling  of  assets,  the  rank- 
ing o(  claims,  theimputatlon  o(  payraenta. 
Inveatlgatlon  and  settlement  of  accounts, 
and  all  kinds  of  troublesome  queatlona. 
The  learned  counsel  on  either  side  differ 
widely  on  all  these  points.  The  mere  fact- 
that  the  case  bristles  with  such  difficulties 
Indicates  how  far  the  course  of  relators 
departs  from  the  acceptance  of  the  simple 

groposltlon  made  by  the  state.  Thestate 
as  never  referred  the  settlement  of  surh 
Important  queetions  affecting  ber  rlKbts 
and  obligations  to  the  board  of  liquida- 
tion, or  even  to  tba  Judiciary.  Tbe  aole 
question  referred,  under  tbe  terms  of  the 
fumMng  acts,  to  Judicial  determination, 
and  the  sole  jurisdiction  conferred  upon 
the  courts,  extend  no  further  than  to  de- 
clare whether  or  not  bonds  or  warrants 
presented  for  funding  are  "  l^al  and  valid 
obligations  against  thestate  ot  Louisiana^ 
issued  In  strict  conformity  tolaw.and  not 
In  violation  o(  the  constitution  of  thestate 
or  of  the  United  States,  and  for  a  valid 
consideration. "   Act  11  of  1875.  5  1- 

We  are  asked  In  this  casu  to  determine, 
as  between  the  relators,  the  bank,  and  the 
state,  that  an  indebtednf*88or  the  bank  to. 
relators, for  which  thestate  la  not  bound, 
or  denies  that  she  Is  bound,  and  exceedlni^ 
91,000,000,  enjoys  a  concurrent  prlvll^^ 
with  the  state  on  the  pledged  secnritles.. 
and,  indeed,  In  effect,  a  superior  privilege., 
because  it  Is  claimed  that,  under  the  law 
as  to  Imputation  of  payments,  this  indebt- 
edness Is  entitled  to  be  first  paid  out  ot 
the  sums  collected  on  these  securities.  Cer- 
tainly this  isa  question  of  vast  importance 
to  the  state.  The  state  Is  soTsrelifn,  and 
exempt  from  suit  wltbout  ber  eousait. 
Where  is  the  law  by  which  the^  state  has 
authorised  the  funding  board  or  the  JudU 
clary  to  take  cognisance  of  SDcha-clalm. 
against  her?    Certainly  no  such  author- 
ity la  found  in  tbe  funding  acts.  More- 
over, how  could  such  questions  be  deter- 
mined wlthoQttbe  presenceof  tbe  Otliens* 
Bank,  which  is  not  a  party  to  this  snit^ 
The  subject  might  be  further  pursued  by  a 
Btatement  of  other  like  issues  involved. 
But  this  Is  sufficient,  in  my  opinion,  to- 
show  the  impossibility  of  relators'  posi- 
tion, and  its  entire  Inconsistency  wltb 
their  cl^lni  that  they  preserve  the  right  to 
accept  the  proposition  made  by  the  state., 
and  have  not,  by  their  conduct,  aban- 
doned and  destroyed  the  right,  which  they 
might  once  have  bad.  to  fund  these  bonds. 
No  one  Is  more  sincerely  anxious  than  my- 
self tosee  thestate  perform  honorably  and< 
Justly  all  her  obligations.   Perhaps.  It  I 
felt  outborised  in  this  proceeding  to  take- 
part  In  the  final  adjustment  between  the- 
state and  relators  of  the  rights  and  obli- 
gations arising  out  ot  these  transactions. 
I  might.  In  some  respects,  hold  views  more 
favorable  to  the  latter  than  those  reached, 
by  tbe  court.   While  my  opinion,  us  bwa- 
In  expressed,  prevents  me  from  participat- 
ing in  the  decree.  It  la,  no  doubt,  fortunate 
for  the  state  to  have  this  matter  settled. 
The  adjustment  effected  by  tbe  decree  oC 
the  court,  while  far  beneath  tbeclatm  of 
rdatoffs,  may  yet  be  mow  soltoCactorj  to. 
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them  thttn  would  be  the  rejection  ot  their 
demand  for  lauding  and  the  preserratioa 
uf  their  riRhtB  agaioal;  tbe  state,  In  otber 
mpeeta.  Intact.  If  ao,  I  do  not  hesitate 
tu  say  that  the  adjnstment  Is  one  miMt 
fsrorable  to  the  etate  and  afaonld  be  en- 
tirely acceptable  to  her. 

McEnery,  J.,  (tllssentlag.)  The  act  oT 
tlie funeral  aseembly  autiiorlzinx  tbe  Isaae 
of  tbe  bunds  sued  on,  the  eubsfquent  leg- 
IslatlOD  uoacerohiK  the  same,  the  arU  of 
the  parties,— the  state,  the  board,  and  tbe 
pinintlKs,  Hope  &  Co.,— all  show  cunclti- 
filTeI>'  that  the  bonds  were  issued  tn  aid  of 
tbe  Citizens*  Bank,  which  was  the  princi- 
pal debtor.  AUhuugli  tbe  bonds  were  is- 
sned  by  the  state,  sclU  it  Is  undeniable 
that  the  obligation  ot  thestate  was  thnt 
Of  surety.  The  record  shows  that  in  1S80, 
by  af^reement,  which  was  made  fur  a  con- 
stderHtlon,  the  plaintiffs  released  the  Cltl- 
Mns*  Bank  from  uny  liability  un  the  bonds, 
and  looked  not  to  thecorporution  for  pay- 
ment, but  to  certain  nssetu of  the  bank  set 
aside  lor  this  purpose.  The  fact  of  the  re- 
lease of  the  bank  is  not  disputed.  Under 
tbe  plain  itroTlslons  ot  tbe  Code  the  state 
by  this  release  wasdlscbariced  from  liabil- 
ity. Article  2-J06  ot  tbe  Civil  Code  Is  as  fol- 
lows: "The  remission,  or  even  conven- 
tional dlschari^,  granted  to  a  principal 
debtor,  discharges  the  sureties."  But  sup- 
pone  that  there  was  no  conventlonnl  dis- 
charRfl  or  remission  of  the  debt  in  favor  of 
the  principal,  tbe  state  was  discharged 
from  llatiUltynnder  thecontract  of  snrety- 
Khlp.  "TbesDretylsdlseharged whenbythfl 
act  iif  the  creditor  tbe  subrogation  to  his 
rights,  mortgages,  and  privileges  can  no 
lontrer  be  operated  In  favor  of  the  snrety." 
Civil  Code,  art.  8061;  Code  Nap.  art.  203S. 
The  bank  was  a  corporation  created  by 
the  laws  of  the  state  ot  Louisiana.  It 
was  not  divided  Into  separate  depart- 
ments. Its  assets  were  not  so  separated 
as  to  be  managed  by  a  separate  depart- 
ment.  By  agreement  between  Hope&Co. 
and  the  bank,  a  portion  ot  the  bank  as- 
sets was  actually  pot  In  the  hands  of  re- 
ceivers for  the  benefit  of  tbe  bondholders, 
Ho|>e  &  Co.  Tbe  mortgaged  property, 
whicb  secured  the  bondR.  was  separated 
from  the  bank  assets  proper,  and  devoted 
exclnslvely  to  the  payment  of  the  bond- 
holders.  This  property  was  administered 
excltwlvely  for  their  beuetlt.  All  claims  of 
the  bank  upon  this  mortgage  security 
were  abandoned  in  favor  of  the  bondhold- 
ers. The  bondholUera  accepted  these  ae- 
cnrltlett  in  lien  of  any  claim  against  the 
banking  departmentot  tbe  CttlBens*  Bank. 
Lar^e  amonntR  of  mortgaged  property 
were  sold,  and  remittances  to  large 
amounts  forwanled  to  Hope&Co.  It  Is 
Immaterial  in  considering  the  effects  of 
thlH  agreement  to  accurately  state  the 
amounts.  It  Is  sufHvlent  to  statethat  the 
securities  thns  surrendered  would  have 
been  the  property  ot  tlie  state  in  case  she 
had  l»een  ealle*!  un  In  the  first  Instance  to 
pay  the  debt.  Thestate  now  cannot  be 
•abrogated  to  tbe  rights,  mortgages,  and 
privileges  which  Hope  A  Co.  held  against 
tbe  Cltlsens*  Bank.  "The  voluntary  ac- 
ceptance on  the  part  of  the  creditor  of  an 
immovable  or  any  otber  property  lo  pay- 
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ment  ot  theprlDclpal  debtlsafalldlschai^ 
of  tbe  surety,  even  in  case  the  creditor 
ataonld  be  afterwards  evicted  from  the 
property  so  accepted."  Civil  Code,  art. 
8U62.  There  Is  no  doubt  thattbe creditors, 
Hope  &  Co.,  accepted  this  transfer  uf  the 
mortgage  assets  in  satisfaction  of  th>'ir 
bonds.  If  not,  why  did  they  releose  the 
Citizens'  Bank  from  its  obligation  to  pay 
the  bonds?  They  evidently  intended  lo 
look  exclusively  to  tbe  securities  set  apart 
by  the  bank,  under  the  agreement,  tor  the 
payment  of  their  bonds.  They  have 
squeezed,  tortured,  and  twisted  the  bank 
effects  until  scarcely  any  available  assets 
are  left.  They  now  come,  In  a  desi>erate 
fit  of  disappointment,  to  make  tbe  state 
assume  this  indebtedness.  There  Is  neither 
law  nor  equity  In  their  demand.  To  fund 
these  bonds  I  think  would  be  to  make  an 
absolute  donation  to  Hope  &  Co.,  equally 
as  wrongful  and  Illegal  as  tbetlrst  Issue  of 
the  bonds  upon  which  this  suit  Is  brought. 
I  think  the  bonds  are  null  and  void,  so  far 
as  they  attempt  to  bind  thf«  state.  These 
bonds  were  issued  for  no  legitimate  pur- 
pose of  government.  The  bank  was  not 
an  Institution  of  tbe  state,  and  in  no  way 
was  it  connected  with  the  government  as 
an  adjunct  to  its  flnanical  department. 
The  obligation  ot  the  state,  cither  as  sure- 
ty or  principal,  was  not  warranted  by 
theconstltatlon.  That  It  did  nut  prohibit 
their  issue  did  not  authorize  the  legisla- 
tureto  transcend  the  legitimate  purposeof 
government,  and  gh'e  away  to  a  private 
corporation  the  money  of  tbe  tax-payer. 
To  pay  the  amount  ordered  to  be  funded 
will  require  tbe  levying  of  an  additional 
tax  burden  for  this  purpose.  In  the  case 
of  Association  v.Topeku,  20  Wall.6G4,  Mr. 
Justice  MiLLKR,  tbe  organ  of  the  court, 
said:  "We  have  referred  to  this  history  of 
the  contest  over  aid  to  railroads  by  taxa  • 
tlon  to  show  that  thestrongestadvocates 
fortht  validity  of  these  la  ws  never  placed  It 
on  tbegronnd  of  the  unlimited  po  werln  the 
state  legislature  to  tax  the  people,  but 
conceded  that,  where  the  purpose  tor 
which  the  tax  was  to  be  issued  conld  no 
longer  be  Justly  clalmetl  to  have  this  public 
character,  but  was  purelylnald  of  private 
or  peraonul  objects,  the  law  authoriz- 
ing It  was  beyond  the  legislative  power, 
and  was  an  nnanthorized  invasion  of  pri- 
vateright.  Itmust  l>ec«>nceded  thatthere 
arepuch  rights  In  every  free  government 
beyond  the  control  ot  the  state.  A  gov- 
ernment which  recognized  no  such  rights, 
which  held  tbe  Uves.  the  liberty,  and  the 
property  ot  Its  citizens  subject  at  all  times 
to  tbesbanlute  disposition  and  nnllmlted 
control  of  even  the  most  demorratle  de- 
pository of  power,  1h  after  all  but  a  des- 
potism. •  •  •  The  thefiry  of  our  gov- 
ernment, state  and  national,  is  opposed 
to  the  deposit  of  unlimited  power  any- 
where. The  executive,  the  legislative,  and 
the  Judicial  branches  of  these  govern- 
ments are  aJI  of  limited  and  deflneil  pow- 
ers. *  *  *  Of  all  the  powers  conferred 
apon  goTernment  that  of  taxation  Is 
most  liable  to  abuse.  •  •  •  The  power 
to  tax  is  therefore  the  strongest,  tbe 
most  pervading,  of  all  the  powers  of  gov- 
ernment,  reaching  dlroctly  or  inalrect- 
ly  tu  all  classes  of  tbe  people.  *  ?  * 
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Tbts  pow^er  can  as  readily  be  employed 
afi;alDSt  one  cIubs  of  Individuals  and  In  fa- 
vor ol  another,  fio  as  to  ruin  the  one  clam 
and  {live  unlimited  wealth  and  prosper- 
ity to  the  otlier.  If  there  Ih  no  Implied 
llmltatinaof  the  tmeH  lor  whlcli  the  power 
may  be  exercleed.  To  lay  with  one  hand 
the  power  of  the  Kovernraeot  od  the  prup< 
erty  of  tiie  cltlsen.  and  with  the  other  to 
befltow  It  upon  farured  Individuals,  tu  aid 
private  enterprises,  and  build  up  private 
fortnnes.  Is  none  the  less  a  robbery  be- 
caaiieltls  dune  under  the  forms  of  law, 
and  Is  called  '  taxation.'  This  Is  not  leK- 
ielatlon.  It  is  a  decree  under  lefzlslatlve 
furmii.*'  Cooley.  Const.  Llni.  479.  The 
bonds  of  relators  were  Issued  In  aid  of  a 
purely  private  enterprise,  in  favor  of  a 
banking  corporation  In  no  way  connected 
with  the  state.  They  were  not  issued  by 
the  state  to  raise  money  tor  public  pur- 
poses. These  bonds  are  covered  by  the 
opinion  ui  the  United  States  court  quoted 
above. 

it  the  state  Is  liable  as  principal,  she  can 
only  be  made  so  with  the  Citizens*  Bank 
as  a  solidary  debtor.  Civil  Code,  arts. 
2U88,  2091.  Article  2203  of  the  Code  says: 
"The  remission  or  conventional  discharge 
In  favor  of  one  of  the  co-debtors  ia  solldo 
dfscharees  all  theothers,  unless  the  credit- 
or has  expressly  reserved  his  rights 
against  the  latter.  In  tbo  latter  case  he 
cannot  claim  the  debt  without  making  a 
deduction  of  the  part  of  him  to  whom  he 
haH  made  the  remission. "  Under  this 
view  of  the  case  the  state  owes  the  plaln- 
tlffsnothlng.  Under thefundlngactol  1874, 
the  state  could  only  be  held  liable  tor  the 
bonds  less  60  percent.  Deduct  this  amount, 
and  after  which  the  amount  remitted  to 
the  (Stlsens*  Bank,  and  credit  the  amoaot 
which  would  be  doe  them  by  the  state  by 
the  amounts  paid  since  out  of  the  mnrt- 

fage  sBsetH  turned  over  to  the  bank,  and 
do  not  think  the  liability  of  the  state 
could  be  fixed  for  any  appreciable  amount. 
Tlie  bonds  In  salt  aro  not  fundable, wheth- 
er the  state  la  considered  as  surety  or  as  a 
solidary  debtor  with  the  Citizens*  Bank. 
The  board  of  liquidation  has  n<i  Jndlclal 
power.  From  the  statemeittH  In  the  rec- 
ord  it  Is  evident  that  there  are  manyques- 
tlons  to  be  determined  both  as  to  law 
and  facts.  The  liability  of  the  state,  If  for 
any  amount,  must  be  ascertained  by  a  Ju- 
dicial decree.  TIte  state's  relations  with 
tlie  bank,  the  bank's  relations  with  Hope 
ft  Co.,  the  law  applicable  to  the  facts,  and 
the  facts  which  establish  the  amount  of 
the  state's  liability,  all  have  to  be  ascer- 
tained by  Judicial  investigation.  Certain- 
ly the  board  of  liquidation  is  without 
power  to  make  this  Inquiry.  The  Judicial 
Investigation  is  referred  to  the  courts,  and 
expressly  taken  away  from  the  board. 
Bat  what  power  is  vested  in  thecoorts? 
Jt  is  defined  by  law  In  Act  11  of  1874. 
When  snfr  Is  brought  on  a  bond  or  valid 
warrant  rejected  by  the  board  of  liquida- 
tion, the  luvestlgation  of  the  Judiciary  Is 
restricted  exclusively  to  testing  "thts  le- 
gality and  validity  of  any  Issue  of  bonds 
of  the  state,  or  warrants  drawn  previous 
to  the  passage  of  said  Act  No.  8  of  1874, 
•  •  «  the  legality  and  validity  of  which 
may  have  been  or  mar  hereafter  be  aoea- 


tloned,  and  to  Inquire  Into  the  considera- 
tion for  which  said  bonds  or  warrants 
may  have  been  issued."  If  thestate  la  lia- 
ble as  surety,  her  Indebtedness  depends 
upon  avondition,  and  we  have  no  power 
to  say  whether  or  not  the  circumstances 
are  such  as  to  fix  her  liability.  If  the 
state  is  to  be  treated  as  a  solidary  debtor 
with  the  Cltiiens'  Bank,  her  liability  de- 
pends upon  whether  or  not  the  debt  baa 
been  remitted,  nnder  what  conditions  it 
was  remitted;  and  the  exact  amount  for 
which  she  is  liable  is  to  be  ascertained 
from  the  long  and  Intricate  transactions 
t^etween  Hope  &  Co.  and  the  bank.  Tbnee 
questions  reach  far  beyond  the  Investiga- 
tion as  to  the  legality  and  validity  of  cer- 
tain issues  of  bonds.  Hope  ft  Co.,  before 
these  questions  can  be  determined,  must 
go  to  the  political  department  of  the  gov- 
ernment, and  get  the  required  (lermlssion 
to  sue  the  state.  It  was  never  contem* 
plated  by  the  state,  the  bank,  and  the 
bondholders  that  these  bonds  were  funda- 
ble. The  state  was  never  considered  pri- 
marily liable.  The  committee  or  commis- 
sion appointed  by  the  governor  In  1874  to 
ascertain  the  amount  of  the  indebtedness 
of  the  state  never  in  Its  report  Incladed 
these  bonds.  On  the  amount  of  tbe  exiwt- 
Ing  debt  against  the  state,  as  ascertained 
by  the  committee,  which  reported  a  list  of 
valid  obligations  of  the  state,  a  eonstito* 
tinna]  amendment  was  adopted  by  the 
people,  limiting  the  debt.  The  bonds 
now  before  the  court  were  not  Included  In 
the  list  furnished  by  the  committee  and  la 
the  amount  upon  which  the  indebtedness 
of  the  state  was  fixed.  There  was  no  pro- 
test by  the  holders  of  these  bonds.  They 
acquiesced  In  the  legislation  fixing  the 
amoont  of  the  Indebtedness  nf  the  state  at 
916,000,000,  which  excluded  these  bonds. 
Tliey  afterwards  dealt  exclusively  with 
the  bank,  and  looked  to  It  for  payment  ot 
the  bonds.  Seventeen  years  of  silence  is  a 
ppriod  long  enough  to  presume  acquies- 
cence Intheactlonuf  the  state  In  fixing  her 
debt.  The  suit  ot  Hope  &  Co.  has  all  the 
odor  of  a  stale  demand,  and  should  be  re- 
jected on  this,  If  no  other  groimda  had 
been  n^d. 

ON  RCHRAKINO, 
(May  80,  1891.) 

Breaux,  J.  Plaintiffs  are  pleased  to 
state  that  we  Ignore  tbe  fact  that  all  pay- 
ments made  on  account  of  their  claim 
asralnsc  the  state  and  tbe  CItlsens*  BanlE 
as  co-debtors  have  been  made  by  tbe  CSti- 
TCns'  Bank,  and  not  by  thestate. and  that 
we  utterly  fall  to  apply  or  allow  the  appli- 
cation of  any  part  of  the  payments  made 
by  the  <.1tlsens'  Bank  or  of  the  assets  to 
it  belonging  to  the  payment  of  the  large 
amount  ot  conpona  of  date  anterior  to 
1K74,  and  which,  tfaongh  not  pruvifled  for 
by  the  state  of  Louisiana  in  the  faadlng 
act,  constitute  valid  obligations  ot  tbe 
state  and  ot  the  OltiienH'  Bank.  The 
amount  paid  had  not  t>een  applied  to  the 
satisfaction  of  any  debt  at  the  time  suit 
was  bniught.  If  unauthorised  application 
ot  payment  had  been  made,  to  the  state's  ■ 
prejudice,  the  result  would  not  be  thereby 
changed.  For  the  pnrposes  of  tbe  trial 
the  following  agreement  was  made:  **U 
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I.a.)  HOPS  ABOARD  • 

Is  admitted  that  since  the  8th  of  October, 
1880,  the  Cltlsens'  Bank  ha«>  paid  and  re* 
mltted  to*  the  hontiholders  unAvr  tbe 
aKmnient  of  that  date  two  oillllun  *lxty- 
four  tboQuand  four  hundred  and  slxty-aix 
dollars  and  thlrty-flve  cents,  to  belmput- 
«d  accord! Off  tu  law."  In  Its  deeren  the 
court  followed  the  provlniun  reqnlrlnff 
that  the  "payment  be  imputed  to  thertebt 
which  tbe  debtor  had  at  the  time  moRt  In- 
terest In  dlscharKinfif. "  The  amount  col- 
lected was  not  the  property  of  the  Gitl- 
lens'  Bank,  but  the  proceedH  of  collection 
on  mortKBgea  deposited  as  a  jiuuranty  to 
tbe  state,  to  protect  her  from  losu,  as  one 
ot  the  partim  to  the  bond.  "Tliat  fur  the 
^arancy  of  tbe  bonds  to  be  emitted  by 
the  state  In  favor  of  the  Clttiena'  Bank, 
and  of  the  Interest  thereof,  and  for  which 
the  state  pledxes  Its  faith,  all  the  securi- 
ties granted  by  the  act  of  Incnrimratlon 
nt  said  bank,  and  especially  by  tbe  third 
and  fourth  sections  of  said  art,  to  the 
faoldeni  of  Its  bunds,  are  hereby  trans- 
ferred to  the  state  and  the  holders  of  the 
bonds."  Act  Jan.  SO,  1836.  PlaintirTs,  in 
tbelr  petition,  pray  thnt  the  board  of  liq- 
uidation be  ordered  to  receive  the  bonds, 
and  to  deliver  them  in  exchange  consoli- 
dated bunds.  t>earins  date  tbe  Ist  Janu- 
ary. Ift74,  with  all  coupons  annexed  from 
that  date.  Under  the  terms  of  the  law 
tbey  are  to  be  funded  ae  from  said  date, 
and  rights  to  exist  accordingly.  After 
the  funding  the  collections  made  subse- 
quent to  that  date  are  to  be  applied, 
whether  the  funding  bensadeflctitluusly 
or  actually  makes  no  matirrtal  difference. 
It  iR  of  1874,  and  the  rights  ot  parties  are 
affected  as  of  that  date. 

ThB  plalntiffR  complain  of  error  in  our 
decree  In  that  it  applies  assets  now  in  the 
bands  of  the  Cltlsens'  Bfuik  to  the  pay- 
ment of  their  demands,  although  they 
bave  never  been  received;  and  they  urge 
tbat  tiie  decree  should  be  corrected  so  as 
to  rtlmlnate  tbe  value  of  these  assets  as 
a  debt  against  plaintiffs,  but  reserving 
tbe  rlfi^t  of  the  state  to  exorcise  such  re- 
course upon  "said  assets  as  plaintiffs' 
subrogee  as  plaintiffs  themselves  might 
exercise."  In  the  agreement  made  fur  the 
purpose  of  the  trial  it  Is  admitted  thnt 
there  is  still  on  hand,  applicable  to  the 
payment  of  the  aforeHald  bonda  issued  un- 
der acts  of  18S8  and  1886,  a  large  amount 
of  mortgage  stock,  a8s<^ts,  etc.  The  value 
of  said  assets  and  property  applicable  to 
tbe  payment  of  Sbld  bonds  is  about  9800,- 
000.  The  plaintiffs  would  now  have  us 
change  the  destination  of  said  assets,  and 
decree  tbat  they  must  be  transferred  to 
tbe  state,  and  consuls  must  issue,  without 
deducting  tliese  assets.  In  tbe  act  of  com- 
promise of  18S0  the  plahitlfh  virtually  as- 
sumed  entire  control  of  them  assets,  and 
the  transfer  to  the  state  is  treated  as 
nauffht.  It  contains  several  declarations 
with  reference  to  these  assets.  We  copy 
of  these  declarations  tbe  fuHowlng:  "The 
oMeet  and  purpose  ot  tbe  same  being  to 
obtain  a  preclM  and  full  statement  of  the 
pmperty  and  effects  which  the  said  Citi- 
■ene*  Bank  holds  or  controls  to  be  appro- 
priated  to  the  payment  of  the  debt  afore- 
said, under  the  acts  of  the  general  assem- 
bly;  *  *   *   and  when  these  shall  ba 
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collected,  the  sum  shall  be  appropriated 
to  the  payment  of  the  debt  ul  the  state 
and  of  tbe  bank."  Tbe  plalntttTs  have 
not  made  a  tender  ot  these  assets.  It  Is 
certainly  Just  and  proper  that  the 
amounts  "applicable  to  the  payment  of 
the  aforesaid  bonds'*  should  remain 
where  they  are.  If  this  application  of 
proceeds  be  altered,  funding  becomes  an 
ImpoBsiblllty.  The  state  cannot  be  made 
to  istme  her  bonds  to  the  amount  of  9S00,- 
000  when  plaintiffs  control  assets  to  an 
amount  at  least  equal  to  this  snm;  nor 
was  It  ever  contemplated  that  the  state 
should  assume  tbe  active  administration 
of  this  amount.  Where  can  we  find  au- 
thority to  decree  tbat  the  possession  of 
the  assets  shall  be  with  the  state,  and 
that  their  management  hereafter  shall  be 
In  her  name,  and  for  her  account  exclu- 
sively? This  would  be  practically  decree> 
Ing  tbat  consols  be  surrendered  torcertaln 
assets.  If  the  judgment  were  made,  to 
whum  would  these  assets  be  delivered? 
Who  would  collect  them?  What  officer 
would  have  the  control  ?  These  questions 
would  suggest  themselves  If  there  were  no 
statutes  and  compromises  to  preventsuch 
a  delivery  and  divestiture.  But  the  stat- 
utes and  dllterent  acts  preclude  the  neces- 
sity ot  considering  the  state  In  tbe  atti- 
tude of  a  collecting  agent  to  save  herself 
from  losses  arising  from  its  obligations  in 
bonds  issued  for  tbe  benefit  ul  a  private 
flnuoclal  Institution. 

Plaintiffs  complain  tbat  tbe  money  of 
tbe  Ctliens*  Bank  Is  not  applied  to  Its 
debt  for  past>dne  Interest,  but  is  exclusive- 
ly applied  to  extinguish  its  principal  debt, 
because  the  prlnclpatlafandable  under  tbe 
fnndlug  act,  and  tbe  Interest  and  war- 
rants are  not.  "As  the  payments  are 
made  by  the  bank,  and  the  bank  Is  debt- 
or fur  principal  and  Interest,  why  should 
the  well-established  principle  ot  imputa- 
tion be  departed  from  In  this  case?  **  is  tJie 
qnestion  propounded.  The  plaintltte  will 
have  It  that  the  Interest  due  prior  to 
funding  should  be  paid  from  the  proceeds 
or  assets. 

Tbe  question  arises,  what  ts  tbe  demand 
uf  plaintiffs?  Tbat  their  bunds  be  fund- 
ed. It  Is  granted  from  the  date  ot  the 
statute,— 1874.  Afterwards  two  Interest 
accounts  are  presented  forsettlement  from 
collections  made  In  18!ll  and  after.  Which 
shall  be  first  settled?  The  state,  under 
the  law,  can  indicate  which  Is  the  must 
onerous.  Both  accounts  Hhould  he  paid. 
It  is  an  Issue  of  priority,  '.t  this  time  the 
last  account  has  the  preference,  fur  It  is 
Immediately  connected  with  IssueR  pre- 
sented, and  on  the  grounds  heretofore 
mentioned  tbe  payments  are  applied  In 
our  decree. 

It  hi  also  urged  as  error  that  Interest 
should  not  be  calculated  on  amounts 
beretufore  received.  The  whole  theory  of 
the  decision  is  Inconsistent  with  the  doc- 
trine of  Imputation  of  payments  as  in- 
voked by  plaintiffs.  The  decision  rests 
upon  the  restoration  ot  the  stataa  quo  ot 
1874,  which  has  been  disturbed  by  ths 
course  of  conduct  pursued  by  the  plain* 
tltfa.  If  they  bad  funded  In  1S74,  they 
would  have  had  no  claim  upon  and  no 
right  to  collect  tbe  pledffiid  securities. 
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When  they  now  apply  tn  land,  tbelr  ac- 
tion In  receiving  tuese  lands  mast  b»  un- 
done. It  is  a  condUloQ  precedeot  to  their 
rlfciit  to  fund  tliat  they  must  reKtom  theue 
cuilectlonB  to  the  state  as  of  the  date 
when  they  were  received.  This  Involvra 
tlielr  repayment  to  the  state  with  legal 
Interrat  daring  the  time  plaintiffs  have 
held  and  nsud  tliem.  Tbui  Is  what  wn 
hare  required,  and  what  plaintiffs  are  la 
law  and  eqnlty  bifund  to  do.  These  ac- 
countlDKS  are  separate  and  Independent 
of  each  other.  If  the  platntlffs  had  fuud- 
eU  in  1S74,  and  the  state  bad  made  these 
collections,  they  would  not  have  been 
Imputable  to  the  Interest  due  no  the  con- 
solidated bonds  issued  to  them  on  which 
interest  la  otherwise  provided  for,  8acb 
imputations  cannot,  thou,  be  required. 

Our  concltiBlons  have  not  been  reached 
without  dlfflculty.  The  changes  made  at 
the  tnstanue  of  plaintiffs  have  occasioned 
a  number  of  Ihhui'S.  They  ask  to  fund 
and  a  consequent  settlement.  We 
thouKht  It  was  due  tbem.  A  conclusion 
facen  aepoBumua  would  have  relieved  us 
from  cure  and  work.  The  record  has 
been  examined,  scrutlnlEed.  It  discloses 
errors  on  the  part  of  thosewho  originally 
or»?anised  the  banking  scheme  now  the 
subject  of  Ittleatlon.  They  did  not  fore- 
see the  niln  which  afterwards  diKtiirbf'd 
and  destroyed  values  during  four  years  of 
the  history  of  this  banking  enterprise. 
They  wen*  buroan.  It  Is  nbtdifflcnlcto 
detect  errors  after  the  fact  that  would 
not  have  been  thought  of  prior.  But  we 
desire  to  state  that  In  our  cloMe  examina- 
tion of  the  record  we  have  not  found  any 
evidence  of  attempted  wrong.  Since  the 
rendition  of  our  original  decree  it  has 
been  suggested  by  the  attorney  general 
tliat  some  of  the  bonds  claimed  by  the 
plalntlffH  are  th^  property  of  the  Citizens* 
Bank,  and  should  not  be  funded.  The 
Citlsens'  Bank  is  not  a  party  to  this  suit, 
and  there  Is  no  evidence  in  the  record  to 
BUiiport  the  suggestion,  so  that  this  court 
cannot  act  upon  It;  hut  the  right.  If  any, 
of  the  state  to  refune  to  fund  such  bonds 
should  be  and  la  rraerved.  Bebearlag  r»> 
fosed. 

Fbnhsb,  J,,  takes  no  part. 

Watkixb,  J.,  {concnrring.)  (a)  In  my 
opinion,  the  state  never  was,  and  Is  not 
now,  a  co-debtor  with  the  Citisens'  Bank 
of  the  Hope  &  Co.  bonds.  The  state  was 
and  la  a  surety  only,  and  for  the  principal 
tit  the  bonds,  and  nut  for  thelnterest;  for 
in  the  act  of  188Sltls  particularly  stipu- 
lated that  the  bank  shull  mention  In  its 
indorsement  the  place  at  which  it  will  pay 
the  Interest,  ami  this  Individual  covenant 
of  the  bank  to  puy  Interest  formed  a  part 
of  Hope  A  Co.'s  acceptance  of  the  bonds 
from  the  bank. 

(fr)  As  the  state  was  not  a  principal 
debtor,  and  did  now  owe  interest,  shehad 
a  right  to  regntre  the  assets  of  the  bank 
that  bad  been  transferred  to  her  and  the 
Hope  Company,  applied  to  the  capital  of 
the  bonds ;  and  the  opinion  ut  the  court 
BO  holds. 

(c)  Cnder  the  compromise  and  comnoct 
of  lS8i».  Uupe  &  Co.  did  receive  the  •80U.- 


000  ot  assets,  aa  wtil  as  the  fonds  on  band, 
which  have  been  already  realised  from 
other  assets,  pledged,  at  least,  construct- 
ively, through  the  Citizens'  Bank  as  Its 
agent,  and  they  can  be  made  to  respond 
as  the  opinion  decrees  by  taking  less. 

(d)  Thftre  Is  no  provision  In  the  funding 
laws  that  the  Interest  coapons  attached 
to  consolidated  bonds  shall  bear  Interest 
If  not  promptly  paid  nt  their  respective 
maturities.  On  the  contrary,  special  pro- 
vision Is  made  therein  th»t  a  tax  shall  be 
annutilly  assessed  and  collected  for  the 
purpose  of  paying  the  interest  and  princi- 
pal of  those  bonds;  and  it  s[)eeia]ly  de- 
clares that**  the  revenue  derived  therefrom 
is  hereby  set  apart  and  appropriated  to 
that  purpose,  and  no  other."  Section?. 
Act  3  of  1874.  This  Bult  plainly  Illus- 
trates the  impossibility  of  Buch  a  demand. 
If  plaintiff  bad  presented  its  ht>nds  for 
funding  In  1874,  they  conld  have  presented 
the  interest  coupons  attached  to  consols 
received,  and  collected  them  at  the^r  semi- 
annual maturities.  That  is  all  they  are 
entitled  to  now.  It  there  has  not  been 
collected  and  set  apart  a  sufflclent  sum  to 
meet  their  demands,  it  is  their  own  fault. 
But  the  opinion  of  the  court  allows  the 
plalnilffs  to  withdraw  from  funds  in  their 
hands  the  full  amount  of  the  Interest  ar- 
rears due  on  coupons  since  1874. 

(e)  There  Is  nothing  in  Act  40  of  1874  ex- 
cept the  extension  of  Che  (Citizens*  Bank 
charter  to  tfaeSUth  of  Jannury,  1911,  and 
IK>wer  conferred  on  the  bank  "to  extend, 
with  the  consent  of  the  holders  thervot. 
all  the  state  boada  iBSaed  In  Its  favor,  un- 
der the  second  section  of  the  act  entitled 
'An  act  •  •  •  approved  January  30, 
183K,' now  outstanding,  as  well  as  all  In- 
terest warrants  Issued  by  said  bank 
*  *  *  to  such  a  time,  and  on  snch  con- 
ditions, as  may  be  agreed  upon  with  the 
holders  ot  said  bonds  and  interest  war- 
rants," etc.  This  act,  and  the  conduct 
and  acts  ot  the  parties  under  It,  are  In 
keeping  with  their  previous  contract  nn- 
der  and  in  pursuance  of  the  indorsement 
on  the  bonds.  The  bank  Issued  and  the 
Hope  Company  received  Interest  debent- 
nres  or  warrants  for  arreared  iDtereat, 
signed  by  the  bank  alone,  thus  completely 
eliminating  the  state. 

(f)  Accord  ng  to  the  theory  of  the  opin- 
ion there  are  but  two  Interest  computa- 
tions to  be  made:  (1)  Ou  the  consnlUlat- 
ed  bonds  from  January  1. 1K74,  to  the  date 
same  are  Issued  to  Hope  ACo.ln  exchange 
for  CItlwns*  Bank  bonds  snrrendered;  (2f 
on  the  various  amounts  that  were  collect- 
ed  by  the  bank  on  the  pledged  assets,  and 
from  time  to  time  remitted  to  the  Hope 
Company.  These  two  transactions  are 
entirely  distinct  and  separate,  and  are  not 
component  parts  of  one  account  or  trans- 
action, and  therefore  the  question  ot  im- 
putation nt  payments  does  not.  In  my 
opinion,  arise.  During  the  whole  perliKl 
of  time  Hope  ft  Vo.  held  these  same  tn 
their  bands  they  were  ostensibly  for  the 
account  ot  the  capital  of  the  Citizens'  Bank 
bonds,  for  the  reason  stated  aboTe,  tbat 
the  state  owed  no  Interest,  and,  conse- 
quently, said  snms  could  not  be  lawfully  im- 
puted to  Interest  the  state  did  not  owe. 
As  the  Hope  people.  In  J^l.  are  tor  the 

Digitized  byLjOOglC 


SMITH  «.  CITY  OF  HEW  ORLEANS. 


T78 


Ant  time  awarded  cotkioIb  Id  exchange  for 
the^  CltUens*  BHtik  bondu  beurlup;  Interest 
frtim  tlie  Int  ot  January,  l!<^4,  aMettlement 
le  fur  tiie  first  time  a  poHHlblUty,  and  the 
4lecr«w  ill  this  court  makes  It  such.  Prior 
to  this  Hpiillcation  and  decree  there  was 
DO  Hettlement  posBihle  or  denianiled. 
There  Is  not,  and  caiiDot  he,  any  (inestlon 
of  partial  payment  or  adjnstuient  o(  ao- 
coiinU  between  the  plaintiffs  and  thestote 
personated  by  the  board  of  liquidation. 
ThepHrtlesto  the  two  tranHactioiis  are 
different.  The  payments  or  remittances 
wei-e  made  by  the  Cltiseus*  Banlt,  from 
moneyu  realtsed  from  the  pledged  asAetH, 
to  its  creditors,  Hope  &  Co.  When  this 
«i]lt  was  brouRht  by  Hope  &  Co.  affalust 
the  Rtate  Through  the  funding  board,  new 
Iflsnes  were  raiHed,  and  new  relations  es- 
tablished by  our  opinion  and  decree, 
wherein  the  state  became  hound  for  the 
payment  of  Interest  on  the  terms  and 
conditions  set  oat  In  the  funding  laws. 
Then  it  is  clear  that  remittances  thus 
inft<le,  and  not  applied,  between  18)V)  and 
181)0.  cannot  he  considered  and  treated  as 
partial  payments  made  on  account  of  an* 
ticlpatwi  Interest  conpons  on  consolidated 
bonds  wlien  not  yet  demanderl  or  Issued. 
For  these  reamms  I  am  of  opinion  the  ap- 
pllcatlou  fur  rehearing  ahoold  beretased. 


SsuTH  V.  CiTi  OF  Nkw  Oblbans  ct  al. 
(No.  10,495.) 

(Supreme  Court  of  LoutaUina.  April  7, 1891. 

BevOCJITtON'  OV  TaX-TiTLB  —  AFPSA.L  BT  StATB 

CoLi-BcTOB— Bond  —  Tax-Salb  —  Adjcdioatiox 
TO  Btatk— Pkesckiption. 

ON  MOTIOSI  TO  DISMISS. 

1.  Suit  having  been  broutfbt  againftt  a  state 
ax  collector  for  the  revocation  of  a  tax-title  he 
lud  made  to  the  state,  and  Juclgment  having  been 
rendered  annulling  it,  he  Is  competeikt  quoad 
hoc  to  prosacuta  an  appeal  for  the  state,  and 
atand  in  Judgment  here. 

2.  PersonatiDg  the  state,  as  such  a  suit  con- 
cedes hini  to  be,  the  state  tax  collector  wtis  un- 
der no  obligatiOQ  to  furaisti  an  appoal-bond,  and 
the  lodge  a  qua  properlydispensed  him  from  It. 

ON  THB  MEKITfl. 

1.  Notwithstanding  a  sale  to  the  state  wan 
made  In  the  enforced  collection  of  state  taxes  of 
18S1,  yet,  being  made  In  January,  1885,  it  was 
authorized  by  the  terms  of  sections  53  and  59  of 
Act  96  of  li^,  and  tlie  property  was  correctly 
adjudicated  to  the  state. 

fl.  The  property  was  adladlcated  to  the  state, 
OS  the  last  and  higbest  bidder,  at  public  auction. 
A  forfeiture  for  the  nou-payment  of  taxes  Is  or- 
dinarily accomplished  by  the  registry  of  a  delin- 
43uent  list  In  tbeofficeof  the  recorder  of  mortgages 
or  auditor  of  public  accoants,  wbsreby  the  title 
■ci  alt  parties  thereon  listed  passes  to  the  eover- 
■elgn  by  a  stRtutot?  condemnation. 

3.  Section  S  of  Act  105  of  1874  is  a  recognized 
tax  statute  of  prescription,  which  limits  the  time 
within  which  the  original  owner  of  property 
ftlienat«d  fortaxes  shall  be  allowed  aright  of  ao- 
tion  against  a  purchaser  to  invalidate  the  title. 
Thus  prescription  is  sul  generla. 

(SyllabuB  by  Ute  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Thomas  C.  W.  Ei.i.m,  Judge. 

T.  McC.  Hymaa,  Asst.  City  At ty.,  tor  ap- 
pellant city  of  New  Orleans.  Waltor  H. 
Sogen,  Atcy.  Gen.,  and  Wynae  Rugera^ 


for  appfdlant  tax  collector.  B^nSnmin  R. 
h'ormuD  and  Ha^'ue,  Deuegn  ifi  Jlnyue,  for 
appellee. 

ON  MOTION  TO  DIBMIBP. 

Watkins,  J.  The  grounds  axslgned  for 
the  dismissal  of  the  city's  ap|>eul  are:  ll) 
That  the  matter  In  dispute  is,  as  to  her, 
less  than  $2.UUU;  (2)  that  she  is  without 
Interest  to  maintain  an  alleged  sale  to  the 
state.  Evidently  slie  Is  without  ititerrat 
as  to  the  title  of  the  state  to  the  property 
in  suit,  and  her  taxes  are  less  than  y2.UUU 
in  amouut.  To  this  extent  ihe  appellee's 
motion  must  prevail,  and  the  api>eal  be 
dismissed.  But  the  matter  Is  different  In 
respect  to  the  appeal  of  tlie  state  tux  col- 
lector. Ar  to  hiin  the  grounds  of  the  mo- 
tion are:  (1)  That  he  is  without  interest 
to  prosecute  an  «pper4l  from  the  Judgment 
rendered;  (2)  timt  no  la w  authorizt's  him 
to  appeal  In  behalf  of  the  statu;  (3)  that 
if  he  can  legally  thus  appeal,  he  can  so  do 
only  on  furnishing  bond;  (4)  the  order  of 
appeal  was  void,  because  It  diB|>ensed  the 
tax  collector  from  furnishing  bond;  (5) 
that  the  matter  In  dlepntedueM  nut  exceed 
12.0(10,  exclusive  of  Intei-est.  This  Is  a  suit 
to  test  tile  adju'licatton  of  a  jiiece  uf  im- 
proved real  estate  In  the  city  of  New  Or- 
leans to  the  state,  and  for  that  purpose 
the  state  tax  coUt^tor  was  made  a  de- 
fendant. We  think  It  self-evident  that,  if 
the  law  nathorixed  the  tax  collector  to 
stand  in  judgment  for  the  purposes  stated 
in  the  plaintiff's  petition,  and  the  Judg- 
ment rendered  In  her  favor,  it  also  au- 
tliurlxed  him  to  nroHecute  an  appeal  from 
that  Judgment,  and  stand  in  Jmlgineiit  on 
appeal.  The  theory  of  plaintiff's  case  cer- 
tainly la  that,  as  the  tax  collector  passed 
a  title  to  the  state,  be  was  the  proper  per- 
son with  whom  to  Utlgute  Its  validity. 
Whether  she  was  correct  In  that  assnmp- 
tion  we  need  not  decide,  bei^'auNe  she  is 
completely  estopped,  by  her  Judicial  ad- 
mission of  his  conipetency,  from  now 
gainsaying  it  tor  her  own  advantage  and 
to  the  detrtiuent  of  the  state.  Personat- 
ing the  state,  ae  be  Is  conceded  to  be,  the 
state  tax  collector  was  under  no  obliga- 
tion to  furnish  security,  and  the  order  of 
appeal  Is  Talid.  In  the  tux  collector's  an- 
swer the  value  of  the  property  Is  stated  to 
be  9-l,Ui>0,  and  claim  Is  made  for  over 
f  2,00U  of  revenues.  We  thlnit  this  part  of 
the  motion  Is  not  well  grounded  and  must 
be  overmled.  Merchants*  Mut.  Ins.  Cu.  t. 
Board,  40  1m.  Ann.  87),  8  South.  Rep.  881. 

ON  THK  MRRIT8. 

The  Object  of  this  litigation  Is  three-fold, 
viz. :  First.  To  ascertain  whether  a  tax 
adjudication  to  the  state  covers  tlie  prop- 
erty claimed  by  rhe  plaintiff.  Second,  If 
it  does  embrace  it,  to  annul  samefor  want 
of  constltutloDallty  of  the  law  under  the 
authority  of  which  It  was  made,  for  want 
of  due  compliance  with  essential  require- 
ments of  the  law  in  the  proceedings  ante- 
cedent to  the  sale,  and  for  want  of  suffl- 
clent  description  of  the  property  to  con- 
stitute a  valid  a'lenatlnn.  Third.  In  the 
event  of  either  of  the  foregoing  proposi- 
tions being  decided  In  her  favor,  her 
prayer  Is  that,  for  Tarloua  reasons  as- 
signed, all  inturfezlnK  mortga^  and  Itena 
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recorded  agatnet  the  property  be  canceled 
and  erased,  and  alHu  the  record  of  the  Bale 
to  the  state.  The  anetverof  the  tux  col- 
lectnr  U  that,  under  three  different  adju- 
dications in  the  enforced  collection  of  state 
taxes  lor  1881, 1882,  and  1883,  the  property 
claimed  by  the  plaintiff  was  coDveyed  to 
the  state  of  Louisiana,  and  that  she  vraa 
duly  advised  thereof  by  reason  ol  the  r«c- 
Istry  In  the  proper  book  of  conveyances 
prior  to  tier  alleged  acquisition  of  same; 
that  the  taxes  tor  which  Bald  salea  were 
made  werelagHlly  asBessed,  and  the  sales 
leg^ally  made;  that  all  notices  and  de- 
mands required  by  law  were  grlven  to  the 
tax-debtor,  as  required.  He  avers  that 
the  title  ot  the  state  la  good  and  valid, 
and  that  she  Is  entitled  to  be  recognised 
as  the  owner  thereof,  to  have  the  revenues 
since  the  21sC  ot  May,  1885,  at  $600  per  an- 
num, paid  to  her,  and  to  be  placed  In  pos- 
session tliereof.  Ue  pleads  the  prescrip- 
tion of  three  years  to  plaintiff's  demands, 
and  In  bar  of  her  action  to  annul  the  title 
ol  the  state  the  prescription  of  two,  three, 
and  Hve  years.  From  a  general  jndgmeut 
In  plaintiff's  favor  the  state  tax  collector 
has  appeale<1. 

1.  The  flret  adjudication  of  the  property 
to  the  state  was  made  on  the  17th  of  Jnn- 
uary,  1885,  in  the  enforced  collection  of 
state  taxes  ot  the  year  1881,  and  the  de- 
scription contained  in  the  notarial  act  ol 
conveyance  Is  as  follows:  "A  certain  lot 
of  Kronnd  In  the  square  bounded  by  St. 
Charles,  Camp,  St.  Joseph,  and  Julia 
[streets,]  designated  as  lot  No.  28,  Id 
square  181.  Said  lot  28  measures  26  feet 
front  on  Julia  Btreet,  by  151  feet  In  depth." 
There  1h  but  sllKht  difference  between  that 
description  and  the  one  contained  in  the 
deeds  ol  the  plaintiff's  aathors;  the  only 
differences  being  that  In  said  deeds  the 
front  measurement  on  Julia  street  Is  given 
at*<26reet8  inches,"  and  the  depth  at  11)5 
feet,  plus  "45  feet  4  inches,"  the  totul 
depth  being  150  teet  4  inches.  It  will  be 
thus  perceived  that  the  tax-deed  gives  the 
correct  front  measarement  minus  three 
Inches,  and  the  correct  depth  plus  eight 
inches, — an  InHlgnlflcant  variation.  There 
Is  no  difference  as  to  the  square  in  which 
the  property  Is  found ;  none  In  reference  to 
the  street  on  which  the  property  fronts. 
All  the  deedsdescrlbe  it  as  being  compoaed 
of  one  lot  fronting  on  Jnlta  street,  and 
another  Immediately  in  the  rear  of  same. 
In  one  of  the  deeds  ol  plaintiff's  anthors 
the  lot  In  qaention  is  mentioned  us  being 
"designated  on  the  particular  plan  of  said 
streets  by  the  number  eleven  of  thirteen 
buildings  erected  by  the  New  Orleatis 
Building  Company;  said  lot  measuring, 
American  measure,  26  feet  three  Inches 
front  on  Julia  Btreet."  etc  :  and  that  de- 
scription Is  cited  by  plaintiff's  counsel  as 
con stitu ting concluah'e  evidence  ol  errorln 
the  tax-title*  which  denominates  the  lot 
conveyed  as  No.  28.  That,  in  onr  opin- 
ion, 1h  an  error;  for  Instead  of  declaring 
that  it  bore  the  number  11  on  Julia  street. 
It  plainly  iieclares  that  It  rioea  bear  the 
numl>er"eleven  of  thirteen  buildings  erect- 
ed by  the  New  Orleans  Building  Com- 
pany. **  JVon  couHtat,  that  28  was  not  the 
correct  municipal  number.  But,  in  nnler 
to  put  the  question  at  rest,  the  plaintiff's 


vendor  was  Interrogated  as  a  witness, 
and  deposed  that  sbe  owned  but  one  sin- 
gle piece  of  property  in  the  s<iuare  desig- 
nated, and  that  one,  she  said,  was  de- 
scribed In  the  deeds  In  evidence.  We  do 
not  regard  it  as  doubtful,  but.  on  the  con- 
trary, clear,  that  the  property  adjudicated 
to  the  state  Is  Identlca*  with  that  claimed 
by  the  plaintiff,  and  hence  we  must  deter- 
mine the  other  qtiestlons  In  the  case. 

2.  It  is  contended  by  plaintiff's  counsd 
that,  as  the  property  was  adjudicated  to 
the  state  in  the  enforced  collection  of  1881 
taxes,  the  asseasment  thereof  and  the  sale 
therefor  mnsc  of  necessity  hare  been  made 
In  pursuance  ol  the  revenue  law  of  1880, 
(Act  77  ol  1880:)  and.  as  that  statute  did 
not  delegate  tnepowertotbe  tax  collector 
to  make  an  adjadicatlrm  to  the  state,  the 
conveyance  was  utterly  void,  and  con- 
veyed no  title  to  the  state.  As  this  qnes- 
tlou  lies  at  the  foundation  ot  the  title.  It 
must  lie  determined  drat.  The  adjudica- 
tion to  the  state  was  not  made  until  the 
17ch  of  January.  1K85,  long  subsequent 
to  the  passage  of  Act  M  ol  1882.  section  53 
of  which  provides  "that  the  bid  to  be  ac- 
cepted shall  be  at  least  equal  to  tlie  taxes 
and  costs  and  interest,  otherwise  the  tax 
collector  is  hereby  authorised  to  bid  in  said 
property  fur  the  state,"  etc.  Whether  this 
statute  was  or  not  intended  to  apply  to 
tax-saJen  thereafter  to  be  made  In  the  col- 
lection of  antecedent  taxes,  was  not  left  to 
decision,  or  open  to  inference ;  for  It  Is  spe- 
cially provided  in  se:tloQ  69  of  said  act 
"that  tax  collectors,  and  ex  otSeio  tax 
collectors  throughout  the  state  shall  be, 
and  areheruby.required  to  seise, advertise, 
and  sell  the  property  on  which  dellnqneut 
taxes  are  due,  on  or  befot«  the  let  day  of 
May,  INS^t,  and  of  each  succeeding  year 
thereafter;  and  If  any  tax  collector  or  ex 
otBelo  tax  collctor  shall  fall,  neglect,  or  re- 
fuse to  seise,  advertise,  and  sell  the  said 
delinquent  property  as  aforesaid,  he  shall 
be  deemed  guilty  of  malfeasance  In  office, 
and  shall,  upon  conviction,  be  dismissed 
therefrom."  Construing  these  two  perti- 
nent provisions  together,  we  think  the  con- 
clusion irresistible  that  tlie  tax  collector 
should  seise,  advertise,  and  sell  "delin- 
quent property"  Just  In  the  same  way  in 
which  he  was  required  to  seize,  advertise, 
and  sell  non-delinquent  property  for  cur- 
rent taxes.  The  legislature  had  Just  the 
same  constitutional  warrant  for  authoris- 
ing an  adjudication  to  the  state  In  one  in- 
stance as  In  the  other.  As  the  salp  in  ques- 
tion was  made  after  the  enactment  of  the 
law  ot  18S2,  we  think  the  act  of  the  state 
lax  collector  In  making  the  adjudication 
to  the  state  was  authorized  and  valid. 

R.  Tbi*  next  question  for  conslderatiun 
Is  whether  the  statute  Juut  adverted  to, 
and  those  of  like  Import,  come  within  the 
terms  of  the  prohibition  contained  In  ar- 
ticle 210  of  the  constitution,  and  which  Is 
couched  in  thzse  terms,  vis.:  "There  shall 
be  no  forfeiture  of  property  for  the  non- 
pHynient  of  taxes.  •  •  *  but  at  the  ex- 
piration of  the  yearln  which  tliey  are  due 
the  collector  shall,  without  suit,  •  •  • 
advertise  forBaletlieproperty  on  which  the 
taxes  are  due,"  etc.  We  must  determine 
what  was  the  evil  the  fraraers  of  the  or- 
ganic law  bad  In  mind  when  the  quoted 
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provlalun  was  drafted,  and  to  wblcb  this 
remedy  was  to  be  apiilled.  Tbia  can  be 
best  Hscvrtained  by  an  Inspection  of  the 
revenue  lawB  In  furcQ  antecedent  to  the 
adoption  of  that  Intitruinent.  Tberevenue 
law  <il  lsti9  required  tax  collectorH  to  make 
out  their  delinquent  UstB  ut  unpaid  taxes 
on  the  let  ol  Ueceinber.  and  aeod  seme  to 
tbe  pariiib  recorders,  whose  duty  It  was  to 
toward  same  lorttawlth  to  tbe  auditor  o( 
pnbHc  aeeoanta.  It  declares  **  that  tbe  list 
and  Terincatlon,  when  filed  In  tbe  ofilce  ot 
tbe  auditor  ot  public  acconnts,  shall  be 
entered  by  blm  on  a  record  kept  lor  that 
purpose,  and  sliull,  from  the  day  ut  Qling, 
vest  a  title  to  the  lands  and  lots  tbereln 
retnmed  to  tbe  state  of  Louisiana,  which 
nball  be  ImpescUahle  only  on  prool  that 
taxes  for  non-payment  whereof  tbe  lands 
were  returned  forfeited  had  been  in  tact 
paid  to  tbe  collector  beforu  the  return  of 
tbe  list  to  tbe  recorder."  Sections  74,  76, 
Act  114  ot  1S6U.  By  the  revenue  law  ot 
1870  the  effect  ot  sucb  flilne  was  declared 
tn  be  a  mortKatce  only.  8ectl<ins65,G7,  Act 
68.  Ex.  SesH.  1S70.  But  this  pruvislon  was 
repealed, and  tbiuieot  18C9  were  re-enacted 
tn  iwn.  Vitift  sections  66,  68.  Act  43  of 
1K71.  This  law  remained  In  force  until 
1877,  when  it  was  so  amended  as  to  vest 
title  in  the  state  "/rr>m  tbe  day  of  Sling 
In  the  recorder's  ofBce."  (Italics  ours.) 
Section  61,  Act  90.  Bx.  tiess.  1877.  Uader  the 
effect  and  operation  of  this  system  of  for- 
feiture Kreatabuses  were  inflicted  upon  the 
tax-payers.  By  the  siinple  recordation  of 
a  parochial  delinquent  list,  made  up  by  a 
tax  collector  and  Sled  In  the  auJltor's 
office  at  the  cnpltol  of  tbe  statr.  all  tbe 
delinquent  property  of  an  entire  parish 
passed  to  the  atate  by  an  indefeasible 
title.  It  was  doubtless  tbe  purpose  of 
this  constitutional  prohibition  to  put  an 
end  to  this  evil,  and  to  require  that  In  the 
fntore  no  property  should  be  thus  lorfeit< 
ed  tu  the  state  tor  delinquent  taxes,  but 
that  In  all  cases  delinquent  property 
should  be  seized,  advertiseil,  and  sold  an 
public  auction  to  the  last  and  highest 
bidder.  And  it  seems  to  be  the  purpose  of 
the  statute  quoted  thatlfatsucb  public 
anction  there  shall  be  no  bid  for  the  prop- 
erty of  an  amount  equal  to  the  amouut 
of  taxes,  cost,  and  Interesc,  the  tax  col- 
lector is  authorized  "to  bid  lu  said  prop- 
erty for  tbe  state."  In  such  case  the 
atate.  as  tbe  last  and  hlfrbest  bidder,  be- 
comes an  adjudiCatee  at  public  auction. 
Title  does  not  pass  to  her  by  tbe  process 
of  forfeiture,  which  Is  clearly  dlstlngulsb- 
fible  Irom  a  public  judicial  sale.  To  point 
the  argninient  It  1*  only  necessary  to  in- 
stance a  like  provision  that  is  contained 
in  the  law  of  1877,  which  recognizes  tbe 
right  of  tbe  state  to  become  a  purchaser 
at  public  auction,  whereby  she  acqulrefi  a 
title,  contradistlnguiKhed  from  Hint  by 
the  proreiis  of  ff>i'feiturp,  as  Indicated  in 
section  61  ot  that  act.  Vide  section  £>7,  Act 
96,  Ex.  Seas.  1877.  Hence  the  statute  in 
question  Is  constitutional. 

4.  Tbe  plea  of  prescription  of  three 
years,  ur>eed  hy  the  defendant  as  a  bar  to 
the  plaintiff's  "action  to  invulidtite  the 
title"  of  (he  state  tu  property  purchased 
by  her  at  public  auction,  is  predicated  on 
section  5  ut  Act  105  ol  1874,  which  la  aa  fol- 


lows, vis,:  "Any  action  to  Invalidate  tbe 
titles  to  any  property  purchased  at  tax- 
sale  under  or  by  Tlrtne  ot  any  law  ot  this 

state  shall  be  presixibed  by  the  lapse  of 
three  years  from  the  date  of  such  sale." 
This  statute  defines  and  tlxes  a  period  of 
prescription  against  the  actisn  to  Invali- 
date a  tax-tltlH  for  cause  of  nullity;  and 
It  must  be  computed  "from  the  date  of 
aule"  by  the  specific  terms  of  tbe  act.  We 
first  crave  effect  to  this  statute  In  Barrow 
V.  Wilson.  39  La.  Ann.  403,  2  South.  Rep. 
809,  and  In  tbe  course  of  our  opinion  said, 
after  quoting  It  In  Juxtapoaitlou  with 
article  3543,  Rev.  CivU  Code:  "We  have 
tbua  placed  tbe  two  provisions  side  by 
side.  In  order  to  exhibit  the  broader  and 
more  sweeping  effect  ot  the  [former]  law. 
While  the  article  ot  the  Code  covera  In- 
formalities only,  the  act  ot  1><71  creates  a 
positive  bar  against  'any  action  to  Inval- 
lilate*  a  tax  title."  And,  proceeding  with 
the dlscussIoD,  we  further  suld:  "It  now 
becomes  our  duty  to  ascertain  tbe  effect  of 
such  a  statute  upon  the  rights  of  the  par- 
ties under  such  sales.  This  Is  distinctly  a 
statute  of  presrrlptlon.  It  operates  not 
upon  the  rights  of  the  parties.  Tt  does 
not  purport  to  vulldate  a  title  which  oth- 
erwise would  be  invalid.  It  simply  limits 
the  time  within  which  the  owner  ot  the 
original  title  shall  be  allowed  to  assert 
his  rights  against  the  purchaser  at  a  tax- 
stile."  Pages  406,  407.  Again,  we  said: 
"The  statute  does  not  concern  ItsuK  with 
the  strength  of  one  title  or  the  weakness 
of  the  other.  Tbe  plaintiff  had  a  right 
which  could  only  be  enforced  by  an  ac- 
tion. The  law-maker  bad  tbe  power  to 
fix  a  reasonable  limit  within  which  such 
action  should  be  brought,  under  the  pen- 
alty of  its  lieliig  thereafter  barred  by  pre- 
scription. That  power  has  been  exercised, 
and  when  the  time  has  expired,  the  courts 
are  bound  to  enforce  tbe  limitation,  and 
deny  tbe  action."  Page  409.  F/</e,  also, 
McDougall  V.  Monlezun,  39  La.  Ann.  1003, 
8  Soutli.  Bep.  273.  There  Ih  nothing  we 
can  udd  to  this  terse  and  vigorous  Inter- 
pretatbm  of  this  statute  which  would 
give  it  additional  force.  It  Is  essentially 
a  tax  statute,  and  Its  purpose  is  obvious. 
The  plaintiff  acquired  title  tn  August,  1885. 
and  her  vendor  acquired  from  the  tax  d»- 
llnqueut  on  the  22d  of  May.  1883.  subse- 
quent to  the  registry  of  the  tax  collector's 
deed  to  the  state.  Both  of  those  acts  are 
by  private  signature,  and  unnccompauied 
by  a  certificate  of  mortgages,  and  the  title 
passed  cum  onere.  The  plaintiff's  title  la 
not  an  adversary  one  to  th|^t  of  the  tax 
delinquent.  She  Is  the  common  author  ot 
the  plaintiff  and  her  vendor.  The  tax  col- 
lector's deed  to  the  slate  as  executed  on 
the  17th  of  Janury,  1SS5,  and  this  suit  was 
Hied  on  the  iSth  otMarch,  1889,  more  than 
three  years  after  the  date  ol  tlie  sale 
which  this  action  Sfeks  to  annul.  Our 
coucluAlou  Is  that  the  prescriptlble  time 
has  expired,  and  we  are  bound  to  enforce 
the  limitation,  and  deny  the  plaintiff's  ac- 
tion. The  judgment  appealed  from  must 
therefore  be  reversed.  It  is  ordered  and 
decreed  that  the  judgment  ot  tbe  district 
court  be  annulled  and  reversed;  thattlie 
d*?munds  of  plaintiff  and  appellee  be  reject- 
ed at  his  cost  lu  both  courts;  that  those 
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of  the  defendant  In  reconvention  be  BU&- 
talnud,  and  tlie  state  uf  LouiHlana  be  rec* 
OKnized  a.a  the  uwuer  uf  the  property  tn 
controversy,  and  placed  In  posseaHion 
thereof,  and  that  Bhe  be  entitled  to  rents 
and  revr>nuefl.  But  It  Is  furtlieraud  Anally 
ordered  that  the  clalui  o!  the  ntate  for  a 
fixed  and  definite  allowance  on  that  score 
be  dlHniiased  as  of  nonsuit,  with  a.  full  res- 
ervation of  tlie  rights  ol  all  parties. 


State  ex  rel.  Mohris  v.  Mason,  Secretary 
of  State.   (No.  10,794.) 

iSupreme  Court  of  Louisiana.  April  37, 1891. 
43  La.  Ann. ) 

LaOIBLATITE  JoCK^AI,S— VEKITr— BbTURX  TO  M*N- 
SAHCBBT  8£CKBTAnrOP  STATE—CONSTITUTIONAL 
AUEXDME.NTS — APPROVAL  BT  CtoVERNOR. 

1.  When  the  charge  ia  the  return  of  a  ro- 
spondent  In  a  iruindamua  proceeding  is  that,  on 
account  of  certain  unauthorized  amendments,  al- 
terations, and  interpolations,  in  what  are  teu* 
dered  ana  offered  in  evidence  as  official  ]ournals 
of  legislative  proceedings,  same  cannot  be  so  re- 
ceived and  coQsidered,  tbo  oblection  goes  to  the 
effect  of  the  evidence,  and  not  to  its  admissibil- 
ity. 

2.  The  coDStitation  requires  that  each  house 
of  the  general  assembly  shall  keep  a  journal  uf 
its  proceedings,  and  cause  the  same  to  be  pub- 
lished immediately  after  the  close  of  the  session. 
It  also  declares  that  the  origiual  journal  shall  be 
presentud,  after  publication,  in  the  office  of  the 
secretaiT  of  state,  and  no  other  record  shall  be 
required.  When  legislative  Journals  are  thus 
published  and  preserved,  they  constitute  the  ulti- 
mate proof  of  the  verity  of  these  prooeodings. 

3.  Such  offii-ial  Journals  import  absolute  ver- 
ity, and  form  conclusive  proof  of  the  proceedings 
th(;msolvos,  when  considered  with  refereace  to 
other  evidence  of  such  proceedings;  bub  proof  is 
admissible  to  show  that  they  have  not  been  made 
the  actual  repository  of  the  proceedings  of  the 
general  as^sembly,  as  they  transpired.  No  ex- 
trinsic proof  is  admissible  forthe  purpose  of  con- 
tradicting the  facts  therein  recited,  but  proof  is 
admissible  to  show  that,  through  an  improper 
exercise  of  Judgment  on  the  part  of  a  pubtlc  ofll- 
cial  or  state  agent  or  representative,  intrinsic 
error  exists. 

4.  The  right  of  the  secretary  of  state,  under 
the  provisions  of  article  356  of  the  constitution, 
and  tn  his  return  to  aniantZamiu  proceeding, 
to  raise  Issues  exclusively  appertaining  to  the 
inherent  illegality  of  a  proposed  constitutional 
amendment,  is  very  qi'cstlonable  indeed,  and 
consideration  uf  them  must  be  restricted  to  such 
as  are  apparent  and  glaring. 

6.  It  Is  not  contemplated  by  article  256  of  the 
constitution  that  a  proposition  for  the  amendment 
thereof  shall  besubmltted  to  the  governor  for  bis 
approval.    That  is  unnecessary. 

6.  A  fair  test  of  whether  a  proposed  amend- 
ment contains  legislative  provisions,  which  hare 
the  effect  of  degenerating  It  into  an  ordinary 
statutory  enactment,  la  to  consldfv  whether  the 
alleged  legislative  matter  could  stand  as  an  In- 
dependent statute  if  approved,  and  if  the  amend- 
ments were  to  be  held  invalid  because  of  it  not 
hitving  been  legally  enacted  by  the  general  as- 
semDly.  Provisions  contained  in  a  proposed 
amenument  which  are  only  auxiliary  to,  or  ad- 
Juvato^ thereof ,  cannot  be  plven  that  effect. 

7.  Whether  a  pronoscd  amendment  contains 
provisions  which  cannot  be  submitted  as  one 
amendment  must  be  construed  and  determined  by 
a  comparison  thereof  with  the  one-object  article 
of  the  constitution. 

Fexmek  and  Bkkadx,  JJ.,  dissenting. 
{Syllabus  by  Uie  Court.) 

Appeal  from  diPtrict  court,  parish  of 
EsKt  Baton  Itouge;  Uiioituu  \Y.  Buckmeu, 
Judge. 


Felix  P.  PochA  and  Thou.  J.  Semmes,  for 
appellant.  Wttltitril.  Rogers^  Atty.  Gen., 
H.  N.  Sherburne^  Diet.  Atty..  EdwaM  D. 
HA/te,  isaandfn  Don  Caifbrj,  and  J.  H. 
Luect  for  appellee. 

Watrins,  J.  Alleging:  htmself  to  have  a 
pers  ,nal  interest  therein,  John  A.  Morris, 
as  relator,  represents  that  on  t.he  9th  of 
J  one,  during  a  regular  session  uf  the 
general  aaseiiibly  of  the  state  uf  Loolst- 
ana.  there  was  Introduced  Inthehuaaeof 
representatlveii  a  measure,  proposlug  an 
ainendmmit  to  the  constitution  of  the 
state,  known  and  designated  then*ln  as 
"House  Bill  No.  214, "for  subnilsBlon  to 
the  electors  of  the  state  for  their  ratifica- 
tion or  rejection.  It  being  entitled  "An  ar- 
ticle on  levees,  schools,  charlrfes,  peneluns. 
jdralnage,  and  lottetles.**  That  t be  mala 
purpose  of  said  amendment  and  Is. 
under  certain  terms  and  condltluna  there- 
in stipulated,  to  authorize  and  empnwer 
the  relator,  his  heirs,  agente,  and  aeuigns, 
to  prepare  scheniea  of  lotteries,  to  sell  lot- 
tery tickets,  and  to  draw  and  conduct  lot- 
teries in  this  state  for  a  term  of  2.5  years, 
ensuing  from  January  1,1893.  "That  after 
said  proposed  amendment  bad  been  read 
on  three  separate  days  in  the  bouse  of  rep* 
resentatlves,  and  In  the  senate,  reepectlve- 
ly,  two-thirds  of  all  the  membere  elected 
to  each  house  concurred  therein,  by  a 
final  vote  taken  In  each  house,  respective- 
ly, on  the  1st  of  July,  189(>,  and  tbat  said 
proposed  amendment,  together  with  the 
yeas  and  nays  tbereon  taken,  was  duly 
entered  on  the  journal  of  each  bonne. " 
That,  said  proposed  amendment  having 
been  adopted  l)y  the  genera!  nssembly,  it 
was  and  became  the  duty  of  the  respond- 
ent, secretary  of  state  for  the  state  of 
Louisiana,  under  the  provisions  of  the 
25<>tl)  article  of  the  conKtltution,  to  cause 
the  same  to  be  puhlished  In  two  newspa- 
pers pnbllslicd  In  the  parish  of  Orieana, 
and  in  one  newspaper  pubtlNhed  In  each 
other  parlwhof  the  state,  in  which  a  news- 
paper Is  published,  "for  three  monthH  pre- 
ceiiing  the  next  election  for  representa- 
tives;" and,  "  under  the  terms  of  the  sec- 
ond section  of  said  proposed  amendment, 
It  la  made  the  duty  uf  the  secretary  of 
state  to  make  sncb  publication  within 
ninety  days  after  the  1st  day  of  January, 
iNttl.  •*  That,  upon  due  demand  made  hy 
•the  relator  upon  the  secretary  of  state  to 
comply  with  the  constitutional  mandate 
and  publish  said  proposed  constltuthmal 
amendment,  he  declined  to  do  so,  and  he 
avers  that,  througli  suid  refusal,  he  ap- 
pn'henda  great  and  Irreparable  injury; 
and,  averring  the  duty  oi  the  respond«it 
in  this  regard  to  be  a  purely  ministerial 
one,  he  alleses  himself  to  be  entitled  to. 
an.1  prays  for  the  Isanan'^e  of,  a  peremp- 
tory maitdamna  to  him,  compelling  hla 
performance  thereof. 

The  following  is  the  full  text  of  the  pro- 
poned constitutional  amendment,  as  It 
finally  passed  the  two  houses  of  the  gener- 
al assf'mhly,  viz.:  "Houae  bill  No.  214. 
An  act  providing  for  the  submission  to 
the  electors  of  the  state,  for  adoption  or 
re]ection,«if  an  amendment  totheconatltit* 
tiun  of  the  state  by  Inset'ting  therein 'An 
ariiule  ou  levees,  scboola,  charities,  pMi- 
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idona,  drainage,  lotterien,  and  general 
fond.'  Section  1.  Be  It  enacted  by  the 
seueral  asaembly  of  the  stateof  Lonislana 
that  the  luliuwlnK  amendment  to  the  eon> 
stltutlon  o(  the  Htate  be  smbmltted  to  the 
electors  for  approval  or  rt'Jectloii,  as  pro- 
vided In  article  256  of  the  constitution, 
aud,  if  adopted,  the  amendment  sball  read 
us  follona:  Article  on  levees,  arnools, 
charities,  pensii>ns,  dralnni^,  lotteries, 
uiiU  i^neral  fund.  Jn  aid  ctf  the  levees, 
Hi-hools,  charitieH,  peuHions.  drainagre,  uiid 
general  (unci  hereinafter  named,  the  lol' 
lowlnj?  contract  is  now  made:  lu  consid- 
eration of  thenom  of  thirty-one  million 
tvro  hundred  and  fifty  thousand  dollars, 
to  be  tally  secured  and  paid  as  hereinafter 
prorlded.  John  A.  Murris,  bis  heirs, 
Hgcnts,  and  assignn,  are  hereby  author- 
ixeil  and  empowered, for  the  term  of  twenty- 
Ave  yearn  eusulns  from  the  first  day  of  Jan- 
uary, to  prepare  schemes  of  lotteries, 
to  sell  lottery  tli-kets,  and  to  draw  and 
conduct  lotteries  in  this  state.  Said  sum 
Hhall  be  paid  to  the  treasurer  of  tlie  state 
by  the  persons  conducting  the  business 
pursuant  to  this  contract  in  one  hundred 
equal  1  n  stall  men  tn,  whereof  each  Install- 
ment shall  be  paid  on  or  before  the  first 
Oays  of  January,  April,  July,  and  Octo- 
ber In  each  and  every  year  during  said 
term ;  and  the  traasurer,  upon  the  receipt 
of  each  ol  said  Installments,  shall  apply 
the  same  as  follows:  To  the  public 
Bchools  of  the  state:  Three  hundred  and 
fifty  thousand  dollars  annually,  payable 
quarterly  in  advance,  as  above  provided, 
which  sum  shall  be  dlutributed  to  each 
parish  in  the  proptu'tion  prescribed  by 
nrtlcle  two  hundred  and  twenty-four  of 
the  constitution.  To  levees:  Three  hun- 
«lrcd  and  fifty  thousand  dollars  annually, 
payable  qnarterly  In  advance,  g»  Above 
pruvidetl,  which  sum  shall  be  distributed 
anionR  the  levee  districts  of  the  state,  or 
applied  to  levee  purposes,  in  the  propor- 
tions and  In  the  manner  i)rovtded  hy  law 
itiT  the  distribution  and  application  of 
the  one  mill  tax  levied  under  article  213  of 
the  constitution.  To  charities:  One  hun- 
flrpd  and  fifty  thousand  dollars  anoaally, 
payable  quarterly  in  advance,  as  ubuve 
provided,  of  which  sum  elffhty  tliounand 
dollars  shall  be  applied  to  the  hospitals 
established  by  the  state;  forty  thousand 
dollars  to  state  insane  asylums ;  twenty- 
five  thousand  dollars  to  state  InHtltutlons 
for  the  deaf,  dumb,  and  blind;  five  thou* 
sand  dollars  to  the  Botdiers*  home.  To 
lienatons:  Fifty  thousand  dolIarH  annual- 
ly, payable  quarterly  in  advance,  as 
above  provided,  to  the  penHiuniiig  ol  dis- 
abled, Intirm,  or  lncll>cent  Confederate 
soldiers,  cltixens  resilient  In  LoulHinna. 
To  the  city  of  New  Orleans  for  drainage 
and  other  sanitary  purposes;  One  hun- 
dred thousand  dollars  annually,  pajrable 
qnarterly  In  advance,  as  above  provided, 
the  ex|>enditare  of  said  sum,  and  the  man- 
afrement  and  control  of  the  same,  to  be  de- 
termined hy  the  general  asaeinbly,  which 
is  hereby  directed  to  rarry  into  effect  thin 
provision  by  appropriate  legiHlatiun.  To 
the  general  fund:  Two  hundred  and  fifty 
thousand  dollars  annually,  payable  quar- 
terly In  advance.  The  several  sums  of 
moo«y  above  apedfied  shall  be  devoted 


to  the  objects  and  porposes  berdnbetore 
stated,  and  the  it»neral  assembly  is  here- 
by directed  to  caiTy  Into  effect  this  provis- 
ion by  appropriate  It^slatlon.  Said 
John  A.  Morris,  his  heirs  or  agents,  shall, 
wit-hin  twenty  days  from  the  date  of  the 
adoption  of  this  article,  file  In  the  office 
of  the  secretary  ot  state  a  written  accept- 
ance by  him  or  them  of  thla  contract; 
and,  for  the  protection  of  the  state  and 
the  security  of  the  pobltc.  this  contract  Is 
made  upon  theexpress  condition  that  said 
John  A.  Morris,  his  heirs  or  agents,  snail, 
within  thirty  days  from  the  date  of  the 
adoption  ot  this  article,  file  In  the  office  of 
the  secretary  of  state  a  declaration  in 
writing,  signed  by  him  or  them  and  six 
other  r)ersons,  signifying  their  consent  to 
form  the  corporation  hereinafter  named ; 
and  the  said  John  A.  Morris  shall  file 
therewith  his  bond,  with  good  and  solv* 
ent  sureties,  residents  uf  this  state,  in  the 
sum  of  five  million  dollars,  said  bond  to 
be  in  favor  of  and  accepted  by  the  auditor 
of  the  state.  Thecondttlon  of  the  said 
bond  shall  be  that  the  said  Morris,  bis 
agents  or  assigns,  shall  pay  to  the  state 
of  Louisiana  the  said  sum  of  thirty-one 
million  two  hundred  and  fifty  ttaoosand 
dollars  at  the  dates  and  In  the  manner 
herein  set  ont,  and  shall  faithfully  perform 
all  the  obligations  herein  rontalued;  and 
thereupon  the  persons  signing  the  said 
declaration  shall  be  thereby  constituted  a 
corporation  under  the  name  and  title  of 
'The  liontslana  Lottery  Company,*  where- 
of the  cnpltal  stock  shall  be  five  million 
dollars,  representee!  hy  flfty  thtmsand 
shares  of  one  hundred  dollars  each,  at 
least  twenty  per  cent,  thereof  to  he  forth- 
with fully  paid  up,  and  whU'h  corpora- 
tion shall  be  and  continue  dnring  the  peri- 
od of  this  contract,  and  shall  ha\e  all  the 
rights  and  powers  possessed  by  corpora- 
tions generally,  as  defined  by  the  present 
(Mvil  Code  i>f  the  state,  and  shall  be  liable 
for  the  moneys  herein  directed  to  be  palil 
to  the  treasurer  of  the  state,  and  for  all 
prizes  to  be  drawn  in  said  lotteries,  and 
shall  be  entitled  to  receive  setnl-annaally, 
from  the  persons  conducting  the  baslness 
under  this  contract,  fifty  percent,  of  the 
net  profits  of  said  business.  And.  In  con- 
sideration of  the  payment  of  said  sum  of 
thirty-one  million  two  hLndreri  and  fifty 
thousand  dollars.  In  installments  asafore- 
sald,  said  corporation,  and  the  shares  of 
stock  therein,  and  the  bnslness  author- 
ized by  this  contract,  and  the  revenues 
and  receipts  thereof,  shall  be  exempt  from 
all  taxes,  does,  assesHments,  tmposltions, 
and  licenses  of  any  kind-whatever,  wheth- 
er state,  parish,  municipal,  or  otherwise. 
The  power  of  said  corporation  shall  be 
vested  In  a  board  of  dirwtors,  to  consist 
of  seven  persons,  who  may  make  and  es- 
tablish rules  and  by-laws  for  the  proper 
management  and  regulation  of  Its  affairs. 
The  pei-euns  algnlng  Hald  declaration  shall 
couRtitiitethe  first  board  of  directors,  and 
shall  serve  for  the  term  of  one  year  from 
the  time  of  the  filing  of  said  declaration, 
and  until  their  successors  arc  duly  ap- 
pointed. All  lotteries,  other  than  those 
authorized  by  this  article,  are  prohibited 
In  this  Rtate,unless  by  similar  amendment 
to  this  constitutioD,  and  fur  not  less  ttaaA 
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one  million  two  Imndred  and  fifty  thun- 
sand  dollars  perannam.  All  provisions  ot 
the  cnuBtitution  and  laws  of  this  state  In- 
consistent, or  in  any  way  conflicting, 
with  tbls  article,  are  declared  to  be  snper- 
seded  hereby.  See.  2.  Be  It  farther  enact- 
ed that  It  shall  be  the  duty  of  the  secre- 
tary of  state  to  publish  the  foreRoinir  pro- 
posed amendment  In  accordance  with  the 
provlsionu  of  article  two  hundred  and  fif- 
ty-six of  the  constitution  within  ninety 
days  after  the  first  day  of  Janaary,  In  the 
year  etshteen  hondred  and  ninety-one. 
Sec.  3.  Be  It  further  enacted  that  at  the 
next  general  dectlou  all  electors  who  de- 
sire to  rote  for  said  nmendment  shall 
write  or  print  upon  their  b«llot8  the 
words,  'For  leve^.  Bcbools,charitieB,  pen- 
sions, drainage,  lotteries,  and  general 
fund  amendment;*  and  all  electora  who 
desire  to  rote  at  said  election  against 
said  amendment  shall  write  or  print  up- 
on thntr  ballots  the  words,  'AgaJnst  the 
levees,  schools,  charities,  pensions,  drain- 
age, lotteries,  and  general  fand  amend- 
ment.' Sec.  4.  Be  It  further  enacted  that 
all  officers  charged  with  elections,  or  the 
conduct  of  returns  thereof,  unrler  the  gen- 
eral election  laws,  shall,  at  the  time  they 
give  notice  of  the  said  general  election,  al- 
so glra  notice  uH  the  election  herein  or- 
dered for  the  adoption  or  rejection  of  the 
proposed  amendment,  and  shall,  without 
other  direction  or  authority  than  Is  here- 
in contained,  make  due  returns  of  said 
election  in  conformity  with  the  general 
election  laws,  In  so  far  as  they  are  not  In- 
conslHtent  with  or  In  conflict  with  this 
act.  The  bill  was  signed  by  the  speaker 
of  the  house,  In  open  session,  In  duplicate* 
was  taken  to.  the  senate  by  the  clerk,  and 
was  signed  by  the  lieutenant  governor 
and  president,  and  taken  by  the  clerk  of 
the  house  to  the  governor  and  secretary 
of  state."  A  certified  copy  thereof  Isan- 
nexeil  to  and  made  a  part  of  the  relator's 
I>etltion. 

The  respondent's  return  is  la  externa, 
and  his  objections  and  defenses  are  quite 
numerous,  and  the  statement  of  them  is 
quite  elaborate,  and  we  cannot  do  better 
than  to  Incorporate  them  ac  length.  The 
following  is  Ills  return,  viz. :  "And  Walter 
H.  Rogers,  attorney  general  of  the  state 
of  Louisiana,  for  return  and  answer  to 
the  alternative  writ  of  jnjiiicfAiita«,  says: 
That  the  said  petition  sets  forth  and  dis- 
closes no  legal  cause  of  action ;  that  hfde- 
nles  there  Is  any  power  or  authority  in 
this  honorable  court,  or  In  any  other,  to 
mandamua  him  in  relation  to  matters  or 
things  declared  on  In  the  petition  of  relat- 
or. Kespondent  nvers  that  all  his  duties, 
In  reference  to  the  matters  and  things  In 
said  petition  averred,  involve  the  exer- 
cise by  respondent,  as  aforesaid,  of  pow- 
ers of  judgment,  finding,  and  discretion 
vested  in  respondeut  nnder  his  oath  of 
office,  nnd  tliat  said  powers  cannot  be 
compelled  by  the  writ  ot  mandumas.  Re- 
spondent denies  that  any  valid  amendment 
to  the  constitution  of  the  stato  was 
adopted  for  submlBsIon  by  the  general  as- 
sembly at  its  last  »<eBsion  thereof,  as  al- 
leged In  relator's  petition:  (1)  Because 
no  such  proposed  amendment  to  the  con- 
stitution as  la  alteged  In  relator's  petition 


was  read  on  three  separate  days,  lo  full. 
In  the  respective  houses  of  the  general  as- 
sembly, nor  In  either  of  tliem,  as  provided 
In  the  constitution  ot  the  state;  that,  by 
the  constitution,  such  reading  la  ewential 
to  the  submission  of  an  amendment.  (3) 
Kespondent  denies  that  such  amendment 
to  the  constitution,  for  sabmlsalon  to  the 
electors  of  this  state,  was  entered  on  the 
Journals  of  the  respective  hooees,  or  either 
of  them.  In  compliance  with  the  conatftu- 
tlon;  and  not  only  denying,  bnt  respond- 
ent avers  that  no  such  entry  was  made 
lu  conformity  to  the  constitution  of  tbls 
state;  and  therefore  that  renpondent  can- 
not be  compelled  to  make  the  promulga- 
tion for  which  relatorprnys.  (8)  That  by 
article  2S  ot  the  constitution  of  1879  of  this 
state  it  is  provided  that  each  house  shall 
keep  a  journal  ot  its  proceedings.  Tour 
respondent  avers  that  said  Journal  la  the 
minutes  of  proceedings  of  each  day  of  leg- 
Islatlve  session,  and  la  enjoined,  when 
practicable,  to  b»  printed  each  day,  and 
placed  In  the  hands  of  the  members  of 
each  house  on  the  day  following.  Yonr 
respondent  avei-s  that  sach  printing  wan 
practicable,  and  was  octnally  d<tne,  and 
that  said  minutes,  after  t>elng  so  printed, 
placed  in  the  hands  of  the  mtfmt>erB,  and 
after  approval  ot  said  houses,  were  duly 
prnniulgated  and  published  as  suchofDclal 
journal  of  both  houses,  ut  the  seat  of  gov- 
ernment. In  the  city  of  Baton  Kouge;  that 
said  minutes,  printed  and  published  ae 
aforesaid,  constituted  and  were  the  offi 
cinl  Jonmals  ot  the  respective  houses,  and 
not  subject  to  any  change  or  alteration 
whatever;  and  your  respondent  avers 
that  the  truth  of  tbe  nnn-readlng  In  the 
respective  houses,  and  tbe  non-entry  in 
full  on  the  Jcmrnala  thereof,  of  the  pro- 
posed constitutional  amendment,  as 
claimed  la  relator's  petition,  appears  and 
la  ascertained  from  said  original  journalH 
as  aforesaid.  (4)  Your  respondent  avers 
that  alterations  and  changes  have  been 
made  lu  the  journals  of  tbe  respective 
houses  without  authority,  both  before 
and  after  the  adjournment  of  the  general 
assembly  In  July,  1890;  that  said  changes 
are  In  acts  of  commlHslou  hy  Inserting, 
adding  to,  and  changing  material  parts 
and  words,  and  by  omission  In  falling  to 
publish  and  incorporate  proceedings  ol 
certain  days,  and  more  particularly  I; 
this,  to-wit.  In  the  journal  of  the  house 
ot  rpprosentatives  by  Inserting  and 
spreading  at  lensth  said  house  bill  No.  214 
on  July  1, 1890,  when, In  fact,  said  bill  was 
rpad  only  by  title;  by  omitting  from  the 
promulgated  original  journal  all  bouse 
proceedings  after  recess  ot  July  9,  1K90, 
and  others,  which  will  appear  from  said 
original  Jonmnls:  and  also  In  the  senate 
Journal  on  aald  1st  day  of  July.  IMK).  at» 
duly  printed  and  published  on  July  2.1ft90, 
unauthorized  changes  and  alterations 
were  made,  as  will  fnlly  appear  from  said 
nrlglnol  Jonmal,  made  part  hereof.  (5) 
Bespondpnt  avers  that  he  Is  specially 
charged  under  the  duties  ot  bis  oath  of 
ofllce  to  examine  and  determlnesaid  facts, 
and,  mit  acting  through  caprice,  mollee, 
or  design,  or  through  fear  or  favf>r.  he  has 
determined  that  the  said  proposed  amend- 
ment, known  as  *  House  Bill  No.  214/  can- 
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not  be  promnlgated  by  blm,  and  that  bla 
deelaton  eanaot  be  orerruled  by  said  writ 
ot  maDdamas;  tbat  the  sapreme  coort  of 
tbtg  state  has  decided,  In  all  matters  of  en- 
actment of  laws  ander  the  constitution, 
ttaat  *  the  mode  conRtitutes  the  measure  of 
power,  and  Is  to  be  pursued.'  And  re- 
spondent further  denies  that  any  constitu- 
tional amendment,  as  auch,  was  proposed 
for  adoption  and  adopted  (or  soDmlsalon 
to  the  electors,  as  alleged  In  relator's  pe- 
tition, for  this:  (6)  That  the  leglslatlTe 
aet,  to  which  relator  refers,  being  house 
bill  No.  214  and  the  amendments  thereto, 
never  acquired  the  force  or  effect  of  law, 
because  the  same  was  retoed  by  the  nxecu- 
tlve,  and  the  said  bill  tailed  to  pass  over 
the  veto,  as  required  by  the  constitution 
and  laws  of  the  state.  In  order  to  make 
It  operative;  tbat  said  bouse  bill  No.  214 
la  a  measure  of  pure  and  simple  ordinary 
lesrlslatlon,  and  a  proi>er  subject  of  execu- 
tive veto ;  that  It  was  Introduced  as  a  bill, 
entitled  a  bill,  acted  upon  as  a  bill, in  both 
hooses,  enrolled  as  a  bill,  sent  to  the  ex- 
ecDtive  as  a  bill  (or  bis  approral,  and,  aft- 
er veto*  was  taken  up  and  cunslaered  and 
paascd  over  said  veto  In  one  boose,  and 
failed  In  the  other  bouse, to-wlt, In  tiiesen- 
ate;  that,  even  If  a  proposed  amendment, 
aa  alleged  by  the  relator,  It  was  subject  to 
executive  veto.  (7)  Respondent  fiirther 
charges  that,  even  It  t be  Introduction  of 
:ald  house  bill  No.  214  as  a  house  bill.  Its 
pasaage  aa  a  bill.  Its  smdlng  by  thu  house 
to  the  executive  as  a  bill-  for  approval, 
and  the  attempt  to  pass  It  over  his  veto 
as  a  bill,  did  not  make  It  the  Bubject-niat< 
ter  of  a  veto,  that  said  bill  as  passed  was 
the  proper  subject-matter  of  veto,  even 
if  no  power  existed  In  the  executive  to 
veto  a  constitutional  amendment,  which 
la  denied,  because  said  bill  contained  pro- 
Tlalons,  confessedly  matters  of  legislation, 
•abject  to  veto,  and  which  legislative  pro- 
visions, being  Incorporated  In  and  inter- 
woven with  tne  bill  as  a  whole,  made  the 
bill,  as  a  whole,  the  subject-matter  ot  ex- 
ecutive veto,  and  the  failure  to  pass  the 
same  over  the  veto  has  rendered  the  whole 
Inoperative,  and  withoutetfect.  Respond- 
ent further  charges  that,  should  the  fore- 
going matters  and  things,  set  np  by  blm 
as  aforesaid,  be  toand  not  good  In  law 
and  tact,  which  Is  denied,  respondent  fur- 
ther denies  tbat  the  said  bill  alleged  on  In 
relator's  petition,  being  house  bill  No.  214, 
constitutes  an  auiendment  validly  sub- 
mitted to  the  electors  ot  the  state,  and 
which  It  19  relator's  dnty  to  promulgate, 
for  tbefollowing  roabons.tu-wit:  Because 
defendunt  denies  that  the  matters  and 
things  contained  In  said  hill  could  legally 
or  validly  constitute  the  subject-matter 
ot  an  amendment  to  the  constitution, 
as  In  form,  manner,  and  subBtance  pro- 
posed; that  the  legislature  of  this  state 
was  without  power  or  capacity,  and  Is 

J»ruhiblted  by  the  crmstltutlonof  tblsetate 
roni  aabmittlng  to  the  electors  ot  "ihls 
state,  as  u  constitutional  amendment,  the 
matters  and  things  contained  In  the  al- 
leged house  bill  No.  214.  declared  on  In  re- 
lator's petition.  Because,  even  Uthe  mat- 
ters and  things  contained  In  said  house 
bill  No.  214,  as  alleged  In  relator's  peti- 
tion, coald  validly  be  the  anbject-matter 


of  a  conatltntlonal  amendment,  aald  mat- 
tOTff  and  things,  as  embraced  In  said  hnase 
bin  No.  214,  even  if  an  amendment,  which 
iedenled, constitute  more  than  one  amend- 
ment, and  the  said  house  bill  No-  214  sub- 
mits the  same,  if  the  same  was  validly 
submitted,  which  Is  deniHd,as  one  amend- 
ment, in  violation  of  the  provisions  of  ar- 
ticle 25tfot  the  constitution,  and  tbat  the 
form  of  ^ald  submission  Is  deceptive  and 
Illegal;  lliat  the  provisions  o(  said  house 
bill  No.  214  embrace  the  subject-matter  of 
many  amendments,  which  have  been 
grouped  into  one, In  violation  of  the  terms 
of  the  constitution,  the  result  of  whit:h, 
1(  not  the  object  and  purpose,  being  to 
frustrate  the  free  chiiice  of  the  eln^tors, 
depriving  them  ol  theuntramnieled  right  of 
selection  secured  to  them  by  the  constitu- 
tion of  the  state;  that  the  very  terms  of 
Bubmisslun  provide  that  the  eluctors  shall 
vote  for  or  against  many  distinct  objects 
or  subject-matters  of  legislation,  without 
giving  to  the  electors  the  right  of  selec- 
tion provided  for  In  theconsticution ;  that 
by  its  terms  and  provisions  it  submits  to 
the  electors,  not  the  quesUon  of  ratifying 
ur  rejecting  the  amendment,  but  the  ques- 
tion of  voting  for  or  against  distinct  ob- 
jects of  public  Importance  and  public  con- 
cern, in  violation  of  the  letter  and  spirit 
ol  the  constitution.  Respondent,  reiterat- 
ing and  charging  again  all  the  foregoing 
matters  alleged  herein  In  answer  and  re- 
tuni,  asserts  his  actions  to  be  In  ac- 
cordance with  the  law,  as  the  aame  la 
known  and  understood  by  him,  and  are 
within  the  legitimate  and  constitutional 
scope  of  his  duty  and  power;  and  he  asks 
to  be  hence  dismissed  with  Judgment  lu 
his  favor,  with  all  costs,  and  general  re- 
Uef." 

On  the  foregoing  pleadings,  a  trial  was 
bed,  teathnony  introdoced,  and  Judgment 
rendered  rejecting  the  relator's  demand. 
It  Is  from  that  Judgment  thut  be  prose- 
cutes this  appeal.  The  juilgea  Qf/a  did 
not  reduce  to  writing  and  file  In  ttie  rec- 
ord the  reasons  he  entertulned  for  the 
Judgment  pronounced.  We  are  therefore 
deprived  of  the  benefit  of  his  views,  and 
must  deal  with  the  Issues  Involved  as  ot 
flrat  instance,  and  avail  onrselves,  as  far 
aa  practicable,  ot  the  snggestions  and  ar- 
guments, both  oral  and  printed.  n\ 
learned  counsel  In  the  case,  in  our  effort 
to  ascertain  the  truth  of  the  inattei's  In 
controversy,  end  apply  the  law  thereto. 

1.  As  a  preliminary  to  the  treatment  of 
the  questions  Involved,  we  must  ascertain 
what  constitute  and  are  the  official  jour- 
nals of  the  senate  and  house  of  represent- 
atives; for  on  that  Issue  depends  the  ver- 
ity and  validity,  to  a  greater  or  lesser  de- 
gree, of  the  proceedings  of  the  general  as- 
sembly in  reference  to  the  prnpoHeil  con- 
stitutional amendment  under  considera- 
tion. In  the  opening  of  the  evidence  in 
this  case,  relator's  counsel  offered  to  file 
what  he  termed  "the  published  Journals 
of  the  house  of  repreeentatlves,"  to  which 
the  attorney  general,  for  the  respondent, 
objected,  on  the  ground  "  that  ^ame  di>e8 
not  constitute  a  true  and  correct  iourniil 
of  the  said  house  ot  representatives,  on 
the  ground  that  the  same  has  been  altered 
and  changed  without  autbp^ty,aad  that 
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tbe  same  Ir  so  chai^d  and  averred  In  the 
aDHWpr,  and  tbnt  said  printed  volume  does 
not  cunstltuteaud  makeolitselt  evidence. " 
K  similar  ufferlns  was  made  of  **  the  pub- 
lished Joui'Dals  of  tbe  senate,"  to  whkh 
the  same  objection  whs  urfced.  The  Judge 
«  quH  admitted  them  In  evidence  over  the 
respondent's  ubjectiQu,  on  tbe  ftround 
that  the  objection  went  to  the  eHect.  and 
not  to  tbe  admlHHlbilliy.of  the  testimony, 
and  his  couoMel  reserved  a  bill  of  excep- 
tions. In  tbe  opening  of  the  respondent's 
evidence,  Mr.  Caffery,  secretary  ol  the  sen- 
ate, was  ewom  as  tt  witnras,  and  to  him 
the  attorney  general  propunnded  the  fol- 
lowing  question,  vii. :  "I  band  yon  a  doc- 
ument wlilcb  I  call  your  attention  to,  by 
statluK  that  it  is  iieiided, '  OfHi^lal  Journal 
of  the  tjenate  of  the  State  of  Louisiana, 
fortieth  day's  proceedings.  Senate  cham- 
ber. Butoii  Rouge.  La.,  Tuesday..! ulylst, 
l8!)u.*  Please  examine  that,  Mr.  Cattery.** 
To  this  piece  of  evidence  the  conntiel  for 
tlie  relator  objected,  on  the  ground  that  it 
was  a  "collateral  attack  on  the  verity  of 
the  senate  Jonrnal, as  published  aiul  print- 
ed by  authority  i»f  the  senate,  under  tbe 
provisiuQH  of  article  ^uttbe  constitution, 
and  that  tbe  verity  of  su<:h  Journals  can- 
not be  attacked  by  tbe  testimony  of  the 
secretary  himtaelf,  who,  by  his  otficial  sig- 
nature, attests  the  verity  of  the  pabllsheU 
Journal  in  book  form."  These  objections 
were  overruled  by  the  Jndgea  qua,  aad 
tbe  relator'H  counsel  retained  a  bill  of  ex- 
ceptions. The  paper  offered  in  evideni-e, 
in  connection  witli  the  evidence  of  tbe  sec- 
retary, was  a  print  on  one  side  of  a  sheet 
-ot  paper,  and  purports  to  be  a  printed 
copy  ol  tbe  minutes  ut  the  proceedings  of 
the  senate  ol  tbe  date  mentioned  In  tbe 
offering,  and  in  keeping  with  tbe  averment 
in  the  third  parasraph  of  bis  retnrn,  that 
Is,  such  as  are  printed  daily,  "and  placed 
In  the  hands  of  the  members  of  each  house 
on  the  day  following. "  Jn  addition,  tliere 
were  offered  quite  a  number  of  such  print- 
ed sheets,  or  slips  of  pajier  thus  headed,  as 
applicable  to  the  proceedings  of  the  sen- 
ate and  honae  ol  representativefi,  respect- 
ively, and  to  which  tbesameobjecilun  was 
made,  and  which  was  likewise  overruled. 

Hence  we  have  an  i»sue  raised  as  to 
which  is  the  Journal  of  the  proceedings  ot 
the  two  houses  of  the  general  assembly, 
it  Is  well  to  observe  at  the  outntart  that 
the  printed  volumes  were  not  objected  to 
on  tbegitjund  that  name  were  copies  and 
not  originals;  nor  on  tha  ground  that  the 
printed  minntes  offered  on  the  part  of  the 
respondent  were  the  true  official  Journals: 
nor  ou  the  ground  that  the  printed  vol- 
umes were  not  duly  authenticated  and 
publiBhed  by  authority;  nor  that  suiue 
had  nuC  been  printed  Irora  tbe  proper 
journal  matter;  nor  on  the  ground  that 
aomebad  not  been  duly  delivered  by  the 
state  printer  to  the  secretary  of  state,  for 
cuHtody  and  safe-keeping,  and  by  him  fur- 
nished to  the  (umnsel  for  the  relator.  The 
objection  that  was  urged  isthat  the  print- 
ed volumes  offered  in  evidence  as  otfli-ial 
Journals  cannot  be  received  as  xuuh  be- 
caiiHe  "the  same  have  been  altered  and 
changed  without  aDttaority,"  aa  averred 
In  the  reapundent's  return,  and  therefore 
tliey  du  not  couatltate  evidence.  This  a 


negative  averment,  pregnant  with  an 
affirmative  averment;  that  is,  tbe  re- 
spondent assumes  the  burden  of  proving 
that  alterations  and  changes  were  made, 
without  authority.  In  the  matter  olwhlch 
the  published  volumes  sbouhl  have  been 
an  exact  reproduction;  otherwise  aald 
printed  volumes  could  be  reet^ved  and 
treated  as  tbe  offlvial  Juurnala  ol  the  pro- 
ceedings ol  the  two  bouses  of  the  general 
assembly.  No  parol  or  other  con  flnuacory 
proof  was  offered  in  support  of  the  printed 
journals,  and  they  were  filed  In  evidence 
without  further  objection.  Not  so  of  the 
printed  documents  offered  by  respondent's 
counsel.  Same  not  having  been  attested 
by  theofficial  slKnatures  ol  theclerk  of  tho 
housfl  of  represeutfitlves  and  tbe  secretary 
of  the  senate,  additional  proof  was  re- 
quired of  .their  authenticity,  and  it  waa 
made.  Therefore  we  must  a(H*ept  tite  prfma 
fHcit  showing  made  and  act  upon  It.  in 
determining  tbe  correctness  of  the  Judge's 
ruling.  And  In  8u  doing  wethlnk  his  view 
was  undoubtedly  correct,  because  tbe  al- 
leged alterations  and  corrections  are  non- 
a()parent  frtim  n  simple  Inspection  ol  tiie 
printed  volumes,  and  to  disclose  them  ex- 
traneous proof  was  requlreil.  And,  of 
course,  the  judge  below  had  no  warrant 
of  antbority  to  assume,  on  the  statement 
Id  the'  return,  that  changes  and  altera- 
tions had  been  made  in  them.  Wethlnk 
he  correctly  admitted  tbe  printed  volumes 
In  evidence,  subject  to  whatever  right  the 
respcindent  bad  of  Impeaching  or  invali- 
dating them  by  any  legal  evldem-e.  Nor 
can  we  see  the  impropriety  ofthejud^e 
admitting  the  papers  that  were  offereil  by 
the  respondent.  They  are,  at  least,  ol  a 
9r;aff/ official  character,  and  will  evident- 
ly aid  us  In  determining  the  true  charac- 
ter and  value  of  tbe  published  volumes, 
which  purport  to  be  olltcial  journalH. 

The  following  is  tbe  text  of  article  28 
of  the  constitution,  viz.:  "Each  house 
shall  keep  a  Journal  of  its  proceediuira, 
and  cause  the  same  to  be  publfftbed  Imme- 
diately after  the  close  of  tbe  setiKlon. 
When  practicable,  the  minutes  of  each 
day's  session  shall  be  printed  and  placed 
in  tliu  hands  of  members  on  the  day  fol- 
lowing. The  original  Journaliihall  he  pre- 
served, after  publication,  in  tlie  offlce  of 
secretary  of  state,  but  there  shall  be  re- 
quired no  other  record  thereof."  In  pur< 
suance  of  that  article,  tbe  legislature  en- 
acted Act  No.  6.  approved  December  24, 
I8S1,  from  which  we  make  the  following 
extracts  as  applicable  to  this  chrp,  viz. : 
**Seo.  10.  Be  it  further  enacted,  etc..  that 
the  state  printer  shall  nupply  each  bouse 
of  the  general  assembly  with  proof-sheets 
of  its  official  Journal,  containing  the  pro- 
ceedlogs  of  the  previous  day  of  meeting; 
that,  within  two  dc^s  after  the  Journal 
of  each  house  shall  have  been  approved, 
the  state  printer  shall  publish  thn  same, 
as  so  approved,  once  In  the  <ifHcial  Jour- 
nal of  tbe  state:  and  the  same  matterso 
published  shall  be  made  up  In  book  form, 
as  provided  in  paragraph  two  of  srctfon 
thirteen  ot  this  act."  Section  thirteen: 
"Part  2.  The  Journals  ot  each  house  suall 
be  printed  In  the  English  language,  in 
book  form.  In  minion  type,  and  made  np 
Irom  the  Jonrnal  matter  as  yubUshedln 
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tlie  ofBclal  nnwapaper,  the  pajcM  to  be 
lurty-flve  ems  pica  In  lenfftb.  locludlngr 
head  and  foot  lioes,  and  two  rolumnfi  in 
width,  the  hook  to  be  atltohed  and  cov- 
ered with  colored  paper,  and  delivered  to 
the  secratar^  of  state  witbln  the  tlniefized 
by  law,  lor  which  there  Bliall  be  allowed 
Dot  mure  than  one  dollar  and  twenty-flve 
cents  per -page  tor  two  hundred  and  fifty 
eoplea,  ami  iur  each  additional  hundred 
cui>iee,  ur  fraction  thereof,  not  more  tlian 
thirt3'-Qve  ceiitH  per  page,  the  required 
number  uf  copies  to  be  ordered  at  one 
time."  In  these  extracts  we  have  all  the 
law  applicable  to  the  printing  and  publi- 
cation of  the  prticeedinKS  of  the  general 
asDembly,  In  newspaper  and  Journals. 
Considerable  testimony  was  taken  on 
the  port  of  the  respondent,  with  the  view 
uf  establiFhlng  the  fact  that  the  papers  he 
bad  iutniiluced  were  the  proper  reposi- 
tory of  the  leglelatlve  proceedings.  He 
introduced  not  only  the  secretary  of  the 
■enate  and  the  clerk  of  the  honse  of  repre- 
sentatives, bat  the  state  printer  and  hia 
Btatf,  for  that  purpose.  From  the  teetl- 
niony  uf  the  clerk  and  secretary,  It  ap- 
peal's that  minutes.  In  a  rougb  and  abbre- 
viated form,  are  taken  by  a  minute  clerk 
in  each  house  of  each  day's  proceedings 
as  they  take  place.  Atttfr  each  day's  ad- 
journment the  abbreviated  minutes  are 
virrltti*n  oat,  and  sent  to  the  state  printer. 
On  the  following  day  the  printer  fnrnlsbes 
printed  copies  thereof  to  the  pro[>er  officers 
o(  each  of  the  two  hoasea,  by  whom  they 
are  dlRtributed.and  placed  upon  the  desks 
of  the  members  of  the  two  btmaes.  From 
the  testliucmy  of  theforeman,  mantiger.and 
other  staff  officers  of  tbe  State  Oazette.  It 
appears  that,  after  corrections  have  been 
noted  tbereott,  same  are  returned,  by  the 
secretary  and  clerk,  to  the  printer,  and  he 
causes  the  corrections  to  be  entered  In  the 
type,  and  this  matter  is  then  printed  in 
the  ofUclal  newspaper.  When  this  has  been 
completed,  th<>  type  Is  made  up  Into  book 
form,  and  printed.  The  sheets  are  Imme- 
diately afterwards  folded,  and  pot  awcqr, 
and  the  type  dlstrlbnted.  After  the  close 
of  the  legislative  session,  these  folded  pa- 
perri  are  sent  to  tbe  binder,  and  boand  In 
book  form. 

It  appears  from  all  tbe  evidence  tbot 
from  two  tu  fourdays  Invariably  and  nec- 
essarily elapse  between  the  date  on  which 
tbe  pruof-sheetH  are  printed  and  placed  on 
the  member's  desks,  and  that  on  which 
the  corrected  minatea  appear  inthejoat^ 
na!  form  In  the  State  (iazette.  That  is  in 
exact  conformity  with  the  proviBions  of 
section  10  of  Act  No.  6  of  18K1.  (tlie  state 
printhiK  statute.)  now  in  full  force.  It 
thns  apiiears  that,  in  practice  as  well  as 
In  law,— conatitotional  and  statutory.— a 
cleardlatlnctlon  Is  taken  between  Jonrnals 
of  tbe  proceedings  of  tlte  two  honseH  uf 
tbe  general  assembly  and  "the  official 
Journal  of  the  state;"  and  aleo  between 
the  minutes  of  n  dally  session  and  the 
Journals  of  tbe  senate  or  bouse  of  repre- 
sentattvee;  and  also  between  the  Journals 
and  proof-sheets  of  the  daily  minntea  of 
the  two  honses  of  the  general  assembly. 
Conclusive  proof  of  the  bound  volumes  in 
evidence,  being  tbe  ofilctai  Journals.  Is  fur- 
nished by  tbe  testimony  to  that  effect  of 
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the  clerk  of  tbe  house  and  the  secretary  of 
tbe  senate.  Tbe  managlug  editor  of  the 
otHcial  newspaper  states  that  they  are 
tbe  official  Jonrnals;  that  same  were  by 
him  printed  and  published  by  authority, 
under  his  contract  with  the  state;  and 
that  he  delivered  them  to  the  secretary  ot 
state  for  custody  and  safe-keeping.  The 
secretary  of  state  recognises  them  as  the 
official  Joumala  of  the  two  houaee  of  the 
general  assumbly,  and  states  that  the 
state  printer  delivered  them  to  bim ;  that 
be  kept  them  on  file,  and  (nrnlshed  them 
to  the  relator's  counsel.  It  la  equally  well 
established  that  Idle  papers  introduced  In 
evidence  on  the  pare  of  the  respoodent  are 
proof-sheets,  and  were  never  at  any  time 
In  tbe  custody  of  the  secretary  ot  atate, 
and  that  same  were  not  furnished  by  bim 
to  the  attorney  general  fur  uae  in  thia 
case.  Such  proof-sheets  or  "minutes  ot 
each  day's  session "  are  not  req  ulrud . 
^ther  by  tbe  constitution  or  the  printing 
law,  to  be  preserved  or  pablisbed.  They 
do  not  constitute  "a  record."  Tbe  con- 
stitutioa  declares  that  "each  house  shall 
keep  a  Journal  of  its  proceedings,  and 
cauae  tbe  aame  to  be  published  Immediate- 
ly after  the  close  of  the  session.  •  •  » 
The  original  Journal  shall  be  preserved 
after  pnbllcatlon  in  tbe  office  of  the  secre- 
tary of  state,  but  there  shall  be  required 
no  other  record  thereof.  **  Article  »t.  It 
Is  difficult  to  conctdve  of  language  tiiat 
cnuld  bo  clearer  or  more  carefully  selected 
for  tbe  purpoae  that  was  Intended  by  tbe 
framers  of  this  Important  precept  of  tbe 
organic  law,  which  is  that  published 
Journals  of  legislative  proceedings  sbuulA 
be  the  ultimate  proof  of  their  verity,  and 
such  we  take  the  bound  volomes  which  are 
filed  in  evidence  to  be. 

2.  The  next  question  for  determination 
is  whether  the  official  Jonmals  of  the  pro- 
ceedings uf  tbe  general  assembly  consti- 
tute conclusive  proof  of  their  contents, 
and  import  absolute  verity,  or  are  they 
iipen  tu  proof  ot  the  charges  made  by  tbe 
respondent  in  his  return?  While  readily 
subscribing  tu  the  doctrine  announced  in 
Wise  V.  Bigger,  79  Va.  309,  and  Kuebler  v. 
Hill,  60  Iowa.  643, 14  N.  W.  Rep.  788.  and 
15  N.  W.  Hep.  609,  with  regard  to  the  ulti- 
mate and  conclusive  proof  afforded  by 
printed  Journals  of  the  general  assembly, 
we  are  of  opinion  that  the  objei'tlons  pro- 
pounded by  tbe  return  do  nut  constitute, 
strictly  speaking,  an  attack  upon  or  an 
effort  to  contradict  the  facts  disclosed 
therein  by  adversary  proof.  Bespund- 
ent's  object  evidently  is  tu  show  that,  as 
a  matter  of  fact,  through  error  of  Judg- 
ment un  tbe  part  of  tbe  rlerk  of  the  bouse 
ami  tbe  secretary  of  the  senate,  certain 
unauthorised  Interpolatlona,  alterations, 
changes,  and  amendments  were  made  Id 
the  official  journals  which  destroy  th^r 
effect  and  autbentlclty :  and  it  is  for  this 
purpose  (hat  his  evidence  was  offerpd,  and 
not  fur  tbe  purpose  of  contradicting  tbe 
acts  or  pmceKilingn  of  the  general  assem- 
bly. Ot  course,  the  <iittclal  Journals  im- 
port ahsolate  verity,  and  form  conclusive 
pruiil  as  tu  the  prureedlnga  themselves, 
when  considered  in  reference  to  any  other 
evidence  of  snch  pnK'eedlngs;  but  the 
question  here  is  as  to  what  constitatea 
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the  Jonrnal*.  and  whether  the  printed 
JoamalH  bttve  been  made  the  actual  re- 

gOBltory  of  the  proceedings  ol  the  two 
onses  of  aeaembly  aa  they  transpired. 
Do  they  trathlully  represent  what  pro- 
ceedings did  take  place,  or  do  they  con- 
tain misrepresentations  of  fact?  It  is 
quite  clear  to  our  minds  that  we  should 
most  certainly  assume  much  too  great  and 
too  grave  a  responsibility,  and  extend  the 
doctrine  ol  legal  presumptions  much  too 
far,  if  we  were  to  Tentoro  the  assertion 
that  leKlslatlTe  Journals  formed  conclusive 
proof  of  legislative  proceedings,  and  de- 
cline to  entertain  and  consider  evidence  of 
unauthorised  alteratloaa  and  interpola- 
tions In  the  journals,  whereby  It  could  be 
made  to  appear  that  they  did  not  faith- 
fully and  trathtnlly  recite  the  proceedings 
as  they  did  transpire.  The  true  distinc- 
tion to  be  taken.  In  our  opinion,  is  that 
no  extrinsic  proof  Is  admissible  to  contra- 
dict the  facte  which  are  established  by  the 
Journals;  bat  fraud, error,  mistake,  or  the 
improper  exercise  of  Judgment,  on  the 
part  of  a  state  agent  or  repreaentatlre, 
existing  Intrinsleally,  may  be  shown. 
This  Is  not  a  qaestlon  of  what  prool  Is 
furnished  by  the  journals,  as  contradis- 
tinguished from  other  proof  of  a  given 
state  of  facts,  but  it  is  a  question  of  the 
journals  being  in  themselves  a  correct  ex- 
position of  the  facta  as  they  happened. 
We  think  that  for  such  a  purpose  the  evi* 
denee  Is  admls^ble,  and  was  properly  ad- 
mitted. 

8.  But,  before  proceeding  to  examine 
and  discuss  the  question  of  alleged  error, 
miatake,and  alteration  of  the  official  Jour- 
nals, it  is  well  to  refer  to  the  plea  of  no 
cause  of  action  that  Is  contained  In  the  re- 
spondent's return.  In  effect,  it  is  that,  be- 
cause of  the  existence  of  alleged  errors,  al- 
terations, etc.,  his  duties  involve  "the  ex- 
arciee  of  power  of  Judgment,  flnding,  and 
dlscreti«)n,"  vested  In  lilm  under  his  oath 
of  office,  and  which  cannot  be  compelled 
by  mnndttrnvB.  Jt  that  be  a  correct  prop- 
osition, ItlsdifllcQlt  to  imagine  a  case  In 
which  taandamua  would  bean  effectual 
remedy,  or  what  official  or  Individual 
could  be  coerced  to  the  pertormance  of  a 
duty  Imposed  by  law?  Of  course,  If  tbe 
facts  be  found  as  the  respondent  repre- 
aents  them  to  be,  and  his  conclaslons  of 
law  deduced  therefrom  are  currpct,  man- 
damva  could  not  be  made  peremptory; 
not  because  it  was  not  the  appropriate 
remedy,  but  tjecausethe  evidence  did  not 
Justify  the  relief.  B^ore  proceeding  to 
discuss  the  facts  found  in  the  record,  as 
appertaining  to  the  alleged  errors,  omla- 
fllons.  and  alterations  in  the  Journals,  It 
will  be  necessary  for  us  to  make  a  brief 
eynopticRl  statement  of  the  procee<Iing8 
of  each  of  the  t  wobouaes  on  house  bill  214, 
and.  for  convenience  of  expreiMlon,  we  will 
adopt  this  phrase,  and  tbuB  facilitate  a 
comparison  with  the  data  and  testimo- 
nial proofs  of  tbe  respondent.  Accordlns;- 
ly,  we  make  tbe  following  extracts  from 
the  official  Journal  of  the  proceedinKS  of 
the  house  of  repreaentatlves  of  the  regular 
session  of  the  general  SHsembly  for  the 
year  1890,  and  from  the  offlclal  Journal  of 
the  proceedings  of  the  senate  ot  same  sea* 
^on. 


First  from  house  Joumal: 

Qn  Monday.  June  9, 1890,  house  bill  214 
was  thus  Introduced,  (page  232:)  "By  Mr. 
Sbattuck.— House  bill  No.  214:  An  act 
providing  for  the  submission  to  tbe  elect- 
ors of  the  state  for  adoption  or  rejectloa 
an  amendment  to  the  constitution  of  the 
state  by  Inserting  therein 'An  article  on 
levees,  schools,  charities,  penstons,  dr^n- 
age,and lotteries.'"  On  Tuesday,  June lOtb, 
1890,  house  bill  214  was,  on  second  reading, 
referred  to  special  committee  on  lands, 
levees,  and  lotteries,  etc.,  (page  251.)  On 
Tuesday,  June  17,1890,  the  special  commit- 
tee on  lands,  levees,  and  lotteries,  etc.. 
made  a  majority  and  minority  report  on 
house  bill  214,  which  isaccompanled  by  the 
following  summary  statement  by  its  chair- 
man. Tlx. ;  "  Special  Committee  on  Levees, 
Pensions,  Charities,  Lotteries,  etc.  To 
the  honorable  speakerand  membera  of  tbe 
house  of  representatives  of  the  state  of 
Louisiana:  The  undersigned,  as  chair- 
man of  the  special  committee  to  wbom 
was  referred  house  bill  No.  214,  by  Mr. 
Shattuck,  entitled  'An  act  provldlnfr  for 
the  submission  to  tbe  electors  of  the  state, 
for  adoption  or  rejection,  an  amendment 
to  the  constitution  of  the  atate  by  Insert- 
ing therein  an  article  on  levees,  achonla. 
charities,  pensions,  drainage,  and  lutter- 
iea,'  beg  leave  to  report  favorably  there- 
on, tor  reasons  fully  set  out  In  majority 
report  of  oursald  committee,  herewith  at- 
tached and  made  a  part  hereof.  Behnars 
G.  Shikldb,  Chairman."  On  the  same  legis- 
lative day,  and  without  any  previoits  ad- 
journment, the  majority  and  minority  re- 
ports were,  on  motion,  ordered  to  be 
printed  In  tbe  Journal,  and  thereupon  the 
reading  of  the  bill  was  called  for.  (page 
823.)  "  Mr.  ShleldscBlledtOrthe  reading  ot 
the  bill,  whereupon  honae  bill  No.  314.  by 
Mr.  Shattuck,  an  act  providing  for  the 
submission  to  the  electors  of  the  state,  for 
adoption  or  rejection,  an  amendment  to 
the  constitution  of  tbe  atate  by  Inserting 
therein  '  An  article  on  levees,  schools, 
charities,  pensions,  drainage,  and  lotter- 
ies,' was  read  in  full." 

On  Thursday,  Juna  19, 1890, house  bill  214 
was  taken  up  on  favorable  report  of  com- 
mittee, as  follows,  (pages  869,  870:)  '*By 
Mr.  Shattuck.— House  bin  No.  214:  An 
act  providing  for  the  submission  to  the 
electors  of  the  state,  for  adoption  or  re- 
jection, an  amendment  to  tlie  couKtltutlon 
of  the  state  by  Inserting  therein  '  Ah  arti- 
cle on  levees,  schools,  charities.  peuMlons, 
drainage,  and  lotteries,*  was  taken  up  un- 
der the  favorable  report  of  the  special 
committee  on  levees,  schools,  chnritlea, 
penalone.  drainage,  and  lotteries.  The  bill 
was  read  in  full.  Mr.  Shattuck  moved 
that  the  bill  be  ordered  engrosnetl,  and 
paased  to  Its  third  reading.  *  •  •  Mr. 
Shattuck  moved  that  the  honse  now  re- 
solve Itself  into  a  committee  ot  the  whole 
tor  the  purpose  of  amending  the  bill  and 
recommeuding  Its  passage.  Mr.  Allaln 
made  the  point  of  order,  under  rule  60  ot 
the  house,  that  the  motion  of  Mr.  Sbat- 
tuck  was  In  ordnr.  The  chair  rnled  the 
point  of  order  well  taken.  The  question 
recurred,  on  the  motion  ot  Mr.  Shattuck, 
that  the  honse  now  resolve  Itself  Into  a 
committee  of  the  whole  for  tbe  pnrpoae 
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of  rnnRldertnfC  the  bill  and  amendmentB. 
The  motion  was  ngreed  to;  andtlieboase 
immediately  reHolred  Itself  iutu  a  commit- 
tee of  the  whole,  Mr.  Land  in  the  chair. 
Bouse  bnslness  resumed,  Speaker  Henry 
in  thechRtr.  The  committee  having  risen, 
the  chairman,  Mr.  Land,  reported  to  tJie 
bouse  that  the  committee  ol  the  whole 
bad  had  under  cunsideratlou  house  bill 
No.  2U,  au  act  providing  for  the  submis- 
sion to  the  electors  of  the  state,  for  adop- 
tion or  rejection,  an  amendment  to  the 
constitution  of  the  state  by  InscrtluK 
therein  *  An  article  on  levees,  schonls, 
charities,  penslone.  drainage,  and  lotter- 
ies,* and  report  same,  with  the  following 
amendments,  and  recommend  its  passage 
as  amended."  The  aroeudmeuts  need  not 
be  recited.  When  tbe  question  was  put,  it 
was  agreed  to  by  a  vote  of  the  majority. 

On  Friday,  Jane  20,  1S90,  house  bill  214 
was  taken  up  on  third  reading,  ( page 379:) 
**  By  Mr.  Uhattuck.—Houae  bill  No.  214 :  An 
act  providing  for  the  submission  to  the 
electors  of  tbe  state,  for  adoption  or  rejec- 
tion, an  amendment  to  the  constitntton 
of  the  state  by  inserting  therein  'An  article 
on  levees,  schools,  charities,  pensions, 
drainage,  and  lotteries,'  was  taken  up  on 
third  reading.  The  bill  was  read  In  full, 
as  follows:  House  bill  No.  214.— By  Mr. 
Sbattuck:  An  act  providing  for  the  sub- 
mission to  the  electors  ot  the  state,  for 
adoption  or  rejection,  an  amendment  to 
tbe  constitution  of  the  state  by  Inserting 
therein  'An  article  on  levees. schools, char- 
ities, pensions,  drainage,  and  lotteries.' 
Section  L  Be  it  enacted  by  the  general  as- 
oembly  ot  the  state  of  Louisiana  that  tbe 
following  amendment  to  Me,** etc.  And 
the  remainder  of  the  propr«ed  amendment 
was  Hpreadin  fall  upon  the  journal,  (pages 
3S0,  381,  382.)  Pending  consideration  of 
tbe  bill,  the  house  adjourned  nntll  Satur- 
day. June  21, 1890.  at  10  a.  m..  (page  H82.) 
On  that  day  fabosa  bill  214  being  under 
consideration,  farther  consideration  was 
pOHtponed  until  Tuesday,  June  24th,  at  2 
o'clock  p.  u.,  (page  387.)  On  Tuesday, 
June  24.  1890,  the  bouse  decided,  at  4 
o'clock  p.  M.,  to  take  a  recess  until  to- 
morrow at  lOo'clockA.u.,  (page401.)  Oa 
Hie  same  day  and  date,bonse  bill  214  was, 
at  2  o'clock,  taken  up  and  made  a  **8peclal 
order  of  the  day  tor  Wednesday.  June  25, 
1890,  at  10:30  A.  H.,  after  the  recess  of  this 
legislative  day  and  session."  (page  407.) 
"The  hour  of  4  p.  bavins  been  reached 
in  accordance  with  the  resolution  previous- 
ly passed  this  day,  the  speaker  declared  a 
recess  antll  10  a.m.,  June25th,~  (page  410.) 
Then  follows  this  recital,  viz.:  ** After  re- 
cess. 10  A.  M..  Tuesday.  June  24,  1800," 
(page  410.t  "Special  order  of  the  day, 
bouse  bin  214.  was  taken  up  at  10:^0 a.m.," 
and  "  was  made  a  specialorder  of  the  day, 
at  11 :30  A.  u.. "  (page  412.)  At  11  :»0  a.  h., 
house  hill  214  wan-"  made  a  special  order 
of  tbe  day  at  2  o'clock  p.  u.,  (page  41fi.) 
When  tbe  boor  of  2  o*cloGk  bad  arrived, 
(page  429,1  "spedal  order  ot  the  day  was 
taken  up.  Houseblll  No.  214.— By  Mr.  Rhat^ 
tock :  An  act  providing  for  tbe  submls- 
ston  to  tJie  electors  of  the  state,  for  adop- 
tion or  rejection,  an  amendment  to  the 
coostltotlon  of  tbe  state  by  inserting 
therein  'An  article  on  levees, schools. cbaiv 


Itles,  pensions,  drainage,  and  lotteries.' 
Mr.  Jackson  moved  that  the  bouse  do 
now  resolve  itself  into  a  committee  ot  tbe 
whole  to  consider  tbe  bill  for  the  purpose 
of  amending  it.  Which  motion  was  agreed 
to.  And  the  house  Immediately  resolved 
itself  lutu  a  committee  of  the  whole.  Mr. 
Land  In  the  chair.  House  business  re- 
SDined,  Speaker  Henry  in  the  chair.  Tbe 
committee,  having  risen,  the  chairman, 
Mr.  Land,  reported  to  the  bouse  that  tbe 
committee  of  ihe  whole  had  had  under 
consideration  house  bill  No.  214,  an  act  to 
provide  for  the  sabmlsslon  to  the  electors 
of  the  state,  for  adoption  or  rejection,  an 
amendment  to  the  coustltntlon  of  the 
state  by  inserting  therein 'Ao  article  on 
levees,  schools,  charities,  pensions,  drain- 
age, and  lotteries.'  and  report  favorably, 
and  recommend  its  passage,  with  the  fol- 
lowing amendment:  In  section  1,  page  6, 
line  17,  after  tbe  word  'state*  insert  the 
following:  '  Unless  by  similar  amendment 
to  this  constitution,  and  for  not  less  than 
one  million  pt  dollars  per  annum.'  Mr. 
Shattuck  moved  t^e  adoption  of  the 
amendmente,  by  a  rising  vote  of  ayes  46. 
and  nays  24.  Tbe  amendments  were 
adopted.  Mr.  Shattuck  called  lor  tbe 
rending  of  tbe  bill.  The  bill  was  read  In 
full,  as  follows:  House  bill  No.  214.— By 
Mr.  Shattuck:  An  act  providing  for  the 
submission  to  the  electors  ot  the  state  for 
adoption,"  etc.  Then  follows  the  full  text 
of  the  proposed  amendment,  which  Is 
spread  in  full  on  the  Journal,  (pages  480- 
482.)  The  previous  question  waa  then 
called,  and  **  tbe  roll  was  called  on  final 
passage  ot  the  bill, and  resultedasfollows: 
yeas  06,  and  nays  29;  absent,  8."  Total 
number,  98,  f  page  442. )  A  title  for  tbe  bill 
as  adopted,  and  the  honseadjuumed  uuiil 
Thursday,  June  26. 1800,  at  11  a.  m.,  (pajre 
418.)  (It  thus  appears  that  all  proceed- 
ings that  were  tasen  in  the  house  on  the 
calendar  day,  Wednesday,  June  2S.  1890, 
take  date  of  the  legislative  day,  Tuesday. 
June  24,  1890.)  Thus  closed  the  proceed- 
ings in  the  house  of  representatives,  on 
Tuesday,  June  24, 1890. 
Senate  Journal: 

On  Wednesday.  June  25,  1890,  after  re- 
cess, the  senate  was  called  to  order  at 
10  o'clock  A.  v..  Thursday,  June  26.  IftOO. 
(page  254.)  Ou  that  morning  (through 
a  continuation  of  the  legislative  day  of 
Wednesday.  June  25,  lS9i>)  the  follow- 
ing communication  was  received  in  the 
Senate,  Informing  that  body  thatthe  house 
of  representatives  had  passed,  and  asks 
c<'ncurrence  in,  house  bill  214,  (page  ^:) 
"Message  from  the  house:  Tbe  follow- 
ing message  was  received  from  the  house 
of  representatives:  House  ot  represent- 
atives, state  of  Louisiana,  session  of 
1N90.  Baton  Rouge.  J^a.,  June  26th,  1R90. 
To  the  honorable,  the  senate  ot  the  state 
of  Louisiana:  I  am  directed  to  inform 
your  honorable  body  that  the  house  ot 
representatives  has  passed,  and  asks  your 
concurrence  in.  tbefollowing  entitled  boose 
bill.  House  bill  No.  214.— By  Mr.  Shat- 
tuck: An  act  providing  tor  the  sub- 
mission to  the  electors  ot  the  state,  for 
adoption  or  rejection,  an  amendment  to 
the  constitution  of  tbe  state  by  insert- 
ing tber^  *  An  article  on  levees,  sctaouU^ 
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cbsrltlefl.  pendoDS,  drainage,  and  lot> 
teriefi.'  Very  reBpectfully.  Pktbb  J.  Thez- 
BTANT,  Clerk." 

On  lejirirtlatlve  day,  Tliarsday,  Jane  26, 
189U.  house  bill  214  wae  read  by  title,  and 
placed  on  the  calendar,  (pa^  26K.)  On 
Frldny.  June  27,  189U,  house  bill  214  was 
referred  thus  (page  <!83.)  **  UonHe  billB,  on 
serand  reading,  referred  to  committees: 
Honse  bill  No.  214.— By  Mr.  Sbattuek :  An 
act  providing  for  the  submission  to  tbe 
electors  of  the  state,  fur  adoption  or  rejec- 
tion, an  amendment  to  the  cunstitation 
ol  the  state  by  inserting 'An  article  on 
levees,  schools,  charities,  pensions,  drain- 
age, and  lotteriea.*  was  read  In  full.  On 
motion  of  lir.  Goldthwaite,  thia  bill  was 
referred  to  the  committee  on  health, 
quarantine,  drainage,  and  charitable  instl- 
tntlons."  On  iSaturday,  June  2»,  1800, 
bouHe  bill  214  was  favorably  reported  by 
a  majority  of  the  committee,  as  follows 
vis.,  (page  288:)  "Mr.  Augjstin,  chair- 
man ol  the  health  and  quarantine  com- 
mittee, submitted  tbe  follojving  report, 
which  was  read:  *l:}enate  cbamber,  state 
of  Louisiana.  Baton  Rouge.  La.,  June 
28tb.  18if0.  To  the  honorable,  the  senate 
of  tbe  state  of  Louisiana :  The  majority 
of  tbe  committee  on  health,  quarautine. 
drainage,  and  charitable  institutions  re- 
port favorably,  with  amendments  on 
bouse  bill  No.  214.  We  consider  that  it  Is 
unneeeasary  to  advance  argument  in  sup- 
port ol  the  riewaottbe  majority  at  this 
time  or  In  tbla  report,  tbe  question  sub- 
mitted having  become  a  public  question 
of  serious  importance  throughout  the 
utate,  and  having  been  already  argued 
elsewhere.  It  will  no  doubt  be  fully  dis- 
cussed beforethlH  body.  Beepectfully  sub- 
mitted, J.  NcMA  Aiioi;8Ti.\,  Chairman. 
IVKT  I.  Davis,  Wm.  Robsum,  C.  C.  Dusun, 
K.  A.  Obobs,  £.  A.  O'ISdlmtax.  Richabd 

SIMMS."* 

On  Monday.  June  SO,  1890.  house  bill  214, 
on  second  reading,  was  adopted,  with 
amendments,  (pages  S09.  810:)  "House 
bill  No.  214.— By  Mr.  8hattnck:  An  act  to 
provide  for  the  submission  to  the  elet-tora 
of  the  state,  for  adoption  or  rejection,  au 
amendment  to  the  constitution  of  the 
state  by  Inserting  therein 'An  article  un 
levees,  schools,  rharities,  pensions,  drain- 
age, and  lotteries.*  The  hill  was  read  in 
full.  Reported  by  the  committee  on 
health  and  quarantine  favorably,  with 
tJie  following  amendments:  Amendment 
No.  1.  In  title.  Hue  7,  strike  out  the  word 
'and'  after  the  n on* 'drainage.'  No.  2. 
Insnmellneof  title,  at  tbe  end  of  title, 
add  the  words  'and  general  fund.'  No.  3. 
In  eet^tlou  1,  line  18,  page  1,  strike  out  the 
word  'and'  alter  tbe  word  'drainage,' 
and  after  the  word  '  lotteries,' same  Hue. 
add  'and  general  fund.'  No.  4.  In  line  20 
of  same  spction  and  of  same  page,  after 
the  word 'pensions,*  strike  out  the  word 
*and.'  and  after  word  'drainage.'  name 
line, insert  the  words 'and  general  fund.* 
No.  ft.  In  same  section,  lines  23  and  24, 
same  pago,  strike  out  'twenty-flve  mill- 
ions of,*  and  insert  In  lieu  thereof  '  thirty- 
one  millions  two  hundred  and  fifty  thou 
Hand.'  No.  B.  In  section  l.page  S, between 
lines  2B  and  30,  Insert  a  new  paragraph.  In 
tbe  toUowlng  words:  'To  tlw  general 


fond,  two  hundred  and  flfty  tbooiiand  dol- 
lars in  advance,  as  above  provided.*  No. 
7.  In  same  section,  page  4,  line  31 ,  strike 
out  the  words  'twenty-five  million  dol- 
lars,' and  Insert  In  lieu  thereof  tbe  word» 
*  thlrty-onemllllons  two  hundred  aad  fifty 
thousand.*  No.  8.  In  same  sectfun.  pa^e 
5.  llneH  27  and  2^.  strike  oat  the  wordit 
'twenty-five  million,*  and  insert  in  lies 
thereof  the  words  'thirty-one  mlllloD  two 
bxndred  and  flfty  thoasand.'  No.  9.  In 
same  section,  page  6,  line  14,  strike  oat  the 
words 'one  million  of,*  and  insert  In  lien 
there<if  *  one  million  two  hundred  and  Hft^ 
thousand.'  No.  10.  In  section  3,  line  6, 
page  7.  strike  out  tha  word  '  and.*  No.  11. 
In  line  7.  same  section  and  page,  nfter  the 
word  'lotteries,'  Insert  the  words  'aud 
general  fund.'  No.  12.  In  line  12.  same 
section  and  page,  strike  out  the  word 
'and.'  No.  13.  In  line  13.  same  sectlun 
and  page,  before  the  word 'amendment. * 
insert  the  words  'and  general  fund.'  Mr. 
Augustln  moved  tbe  adoption  of  the 
amendments  by  the  committee.  Mr.  Pro- 
vosty  called  for  the  yeas  and  nays.  On  a 
call  of  tbe  roll,  the  following  was  tbe  re- 
sult." 

On  Monday.  June  30. 1890,  house  bill  214 
was  passed  tolts  third  readlii*;,  fpageH2l3. 
214.)  Un  Tuesday,  July  1, 180().  house  bill 
214  was  read  in  full,  and  spread  In  full  un 
the  Journal,  (pages 324-327,)  and  was  final- 
ly passed  as  follows,  vis. :  "  House  bill  No. 
214.— By  Mr.  Hhattuck:  An  net  to  pro- 
vide for  the  submission  to  the  electors  of 
the  state,  for  adoption  or  rejectitju,  an 
amendment  to  the  constitution  of  the 
state  by  inserting  therein  'An  article  un 
levees,  schools,  charities,  pensions,  drain- 
age, and  lotteries,*  was  read  in  full,  as  fol- 
lows: Hectlon  1.  Be  it  enacted  by  the- 
general  assembly  of  the  state  of  Louisiana 
that  the  folio  wing  amendment  to  the  cun- 
stitution  of  the  state  be  submitted  to  the 
electors  for  approval  or  rejection,  ait  pro- 
vided In  article  two  hundred  and  fifty-six 
of  the  ccmetitiitlon,  and,  if  adopteil.  tlie 
said  amendment  shall  read  as  follows: 
Article  on  levees,  schools,  charities,  pen- 
sions, drainage,  and  lotteries:  In  aid  of 
the  levees,  scoools.  cliarlMes,  pensions, 
and  drainage,  hereinafter  named,  the  fol- 
lowlrg  contract  is  now  made:  In  consid- 
eration of  the  sum  of  twenty-flve  millions 
of  dollars,  to  be  fully  secured  and  paid  as 
hereinafter  provided,  John  A.  MoitIm.  his 
heirs,  agents,  and  assigns,  are  hereby  au- 
thorised and  empowered,  for  tbe  term  of 
twenty-flve  years  ensning  the  flrst  day  of 
January,  1804.  to  prepare  schemes  of  hit- 
terles,  to  sell  lottery  tickets,  and  to  draw 
and  conduct  lotteries  in  this  state.  Said 
sum  shall  be  paid  to  tbe  treasurer  of  the 
state,  by  the  persons  condnctlng  the  busi- 
ness pursuant  to  this  cimtract.  In  one 
hundred  e^jual  Installments,  whereof  each 
instullment  shall  be  pahl  on  or  before  the 
flrst  days  of  January,  April,  July,and  llc- 
tuber  In  each  and  every  year  during  said 
term  :  and  the  treasurer,  npon  the  receipt 
of  eui'h  of  said  installments,  shall  apply 
the  seme  as  follows:  To  the  public 
schools  of  the  state:  Three  hundred  and 
flfty  thousand  dollars  annn&lly,  payable 
quarterly  In  advance,  as  above  provided, 
which  sum  shall  bsdlstrlbuted  tueacb  par- 
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iflh  In  the  proportion  preiwrlbed  by  article 
two  huQtlml  and  twenty-four  of  the  con- 
■tttution.  To  leveeB!  Three  hundred  and 
fifty  thoufland  dollars  annually,  payable 
quarterly  Id  advance,  as  above  provided, 
whirh  aam  shall  be  distributed  amnngthe 
levee  dlatrlcts  of  the  state,  or  appUea  to 
levee  purpoaes,  In  the  proportions  and  In 
the  manner  provided  by  law  for  the  dls- 
triUutlun  and  apptlcntlon  of  the  one-mill 
tax  levied  under  article  218  of  the  consti- 
tntion.  To  charities:  One  hundred  and 
fifty  thousand  dollars  annually,  payable 
quarterly  In  advance,  aa  above  provided, 
of  which  sum  eighty  thousand  dollars 
Bhall  be  applied  to  the  boitpltala  estab- 
llHhed  bytheatate;  forty  thousand  dol- 
lars to  Rtate  Insane  aKylums;  twenty-flve 
thonsand  dollars  to  state  Institutions  for 
the  deaf,  dumb,  and  blind  ;  Ave  thoutjand 
dollars  to  the  soldiers*  home.  To  pen- 
sions: Fifty  thouaand  dollars  annually, 
payable  qnarterly  In  advance,  as  above 

f>nivlded.  to  thu  pennlonlns  of  disabled, 
nflrm,  or  IndlfEent  Confederate  soldiers, 
citizens  resident  In  Louisiana.  To  the 
city  of  New  Orleans  for  drainage  and  oth- 
er HRnltfiry  yjurposes:  One  hundred  thou- 
Bunii  dollars  annuully,  payable  quarterly 
In  advance,  as  above  provided,  the  ex- 
pendliore  of  said  sum  and  themanaKe- 
nient  and  control  of  the  same  to  be  deters 
mined  by  the  Rf>neral  aasembly,  which  Is 
b»*reby  directed  to  carry  into  effect  this 
provlBlnn  by  appropriate  leglRlatlon.  The 
aeveral  Rums  of  money  ahuve  specified 
shall  be  devoted  to  the  objects  and  pur- 
poHes  hereinbefore  stated,  and  the  general 
aHHi*mbly  Is  hereby  directed  to  carry  Into 
effect  this  provIaloD  by  appropriate  lejclB- 
letfon.  Hald  John  A.  Morris,  nia  betrs  or 
agents,  shall,  within  twenty  days  from  the 
dale  of  the  adoption  of  this  article,  file  In 
the  otllce  of  the  secretary  of  state  a  writ- 
ten acceptance  by  him  or  them  <itthls  con- 
tract. And  for  the  protection  of  the  state, 
and  thesecurity  of  the  public,  tills  eontrncc 
iR  made  upon  the  express  condition  that 
anld  John  A.  MoitIk.  his  hetrs  or  aaente. 
shall,  within  thirty  daysfrom  the  date  of 
thendopttoi)  of  this  article,  flleln  the  office 
of  the  Keci-etary  of  Mtate  a  declaration  Id 
writlnfc.  elftned  by  him  or  them  and  six 
other  perKond.  si(;nlfyliic  their  consent  to 
fitrm  thu  corporation  hereinafter  named; 
ami  the  ntild  John  A.  Morris  shall  file 
therewith  his  bond,  with  fcood  and  solv- 
ent sureties,  resldentH  of  this  state.  In 
tlt«*  sum  of  five  mlll(<m  dollarH,  aaid  bond 
t(»  lie  in  favor  of  and  accepted  by  the  au- 
ditor of  the  ftute.  The  Condition  of  said 
l>(ind  shall  be  tliat  the  said  Morris,  his 
nKi-nta  Hud  nKHlRiiH,  shall  pay  to  the  state 
«>r  Louisiana  the  sum  of  twenty-five  mill- 
ion df>IlarH.  at  the  dates  and  In  the  man- 
ner herrin  net  out,  and  shall  fulthfollyper* 
ff>rni  all  tne  oldlf^atluns  herein  contained; 
and  Ihereupim  the  perxonw  sluninff  the 
SHid  declaration  shall  be  thereby  consti- 
tuted a  corporation,  under  the  name  and 
title  of  "The  Louisiana  Lottery  Cotn- 
pany,  *  whereof  the  capital  stock  shall  be 
five  million  dollars,  retiresented  by  fifty 
tlittosand  shares,  of  one  hundred  dollars 
earh  ;  at  least  twenty  per  cent,  thereof  to 
be  forthwith  fully  paid  up,  and  which 
curpumtlon  shall  lie  and  continue  during 
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the  period  of  this  contract,  and  shall  have 
all  the  rlehts  and  powers  jiosiieHHod  by 
corporations  generally,  as  defined  by  the 
present  Civil  Code  of  the  state,  and  Hliall 
be  liable  lor  the  moneys  herein  directed  to 
be  paid  to  the  treasan*r  of  the  state,  and 
for  all  prises  to  bedrawn  In  said  lotteries, 
and  shall  be  entitled  to  receive  seml-annu- 
atly.  from  the  pere(ms  condnctinff  the 
business  under  this  contract,  fifty  per  cent, 
of  the  net  profits  of  the  said  biialnew. 
And  in  consideration  of  the  payment  of 
said  snm  of  twenty-five  million  dollars.  In 
Installments  as  aforesaid,  said  corpora- 
tion, and  the  shares  of  stock  therein,  and 
the  business  authorized  by  this  contract, 
and  the  revenues  and  receipts  thereof,  shall 
be  exempt  from  all  taxes,  dues,  aHsesa- 
raents.  Impositions,  and  licenses  of  any 
kind  whatever,  whether  state,  parish, 
municipal,  or  otherwise.  The  powers  of 
said  corporation  shall  be  vested  la  a  board 
of  directors,  to  consist  of  seven  persons, 
who  may  make  and  establish  rules  and 
by-laws  for  the  proper  management  and 
regalatloD  of  Its  affairs.  The  persons 
siKulnK  said  declaration  shall  constitute 
the  first  board  of  directors,  and  shall 
serve  for  the  term  of  one  year  from  the 
time  uf  the  fillnfc  of  aald  declaration,  and 
until  their  aucceaaors  are  duly  appointed. 
AH  lotteries,  other  than  those  authorised 
by  this  artlclH,  are  prohibited  In  tbla  state 
unless  by  similar  amendment  to  this  con- 
stitution, and  for  not  leas  than  one  mill- 
ion of  dollars  per  annum.  All  provisions 
of  the  constitution  and  laws  of  this  state 
Inconsistent  or  In  any  way  conflicting 
with  this  article  are  declared  to  be  super- 
seded hereby.  Sec.  2.  Be  It  further  enact- 
ed that  it  shall  be  the  duty  of  the  secreta- 
ry of  state  to  publish  the  foregoing  pro- 
posed amendment  in  accordance  with  the 
provlxionp  of  article  two  hundred  and 
flfty-Blx  of  the  coustltutinn,  within  nine- 
ty days  after  the  first  day  of  January,  In 
the  yearelghteen  hundred  and  ninety-one. 
Sec.  8.  Be  It  further  enacted  that,  at  the 
next  general  election,  all  electors  who  de- 
sire to  vote  for  said  amendment  shall 
write  or  print  upon  their  ballot  the 
words,  '  For  the  levees,  schools,  charities, 
pensions,  dralnagu.  and  lotteries  amend- 
ment.* and  all  electors  who  desire  to  vote 
at  said  election  against  said  amendment 
shall  write  or  print  upon  tbelr  ballots  the 
words,  'Against  the  levees,  schools,  eharl- 
ties,  pensions,  drainage,  and  lotteries 
amendment.*  Sec.  4.  Be  it  further  enact- 
ed,that  all  officers  charged  with  elections, 
or  the  conduct  of  returns  thereof,  under 
the  general  election  laws,  shall,  nt  the 
time  they  give  notice  of  the  said  general 
election,  also  give  notice  of  the  election 
herein  ordered  for  the  adoption  or  rejec- 
tion of  the  proposed  amendment,  and 
shall,  withiint  other  direction  or  authori- 
ty than  iH  herein  contained,  make  due  re- 
turns of  nald  election  In  conformity  with 
the  general  election  laws.  In  so  tar  as  they 
are  not  tnconHlstedt  with  (»r  In  conflict 
with  this  act.  Senate  amendments  to 
lionse  bill  No.  214:  No.  1.  In  title,  line?, 
strike  out  the  word  'and  *  after  the  word 
'drainage.'  No.  2.  In  same  tine  of  title, 
at  the  end  of  title,  add  the  words 'and 
general  fand.'  Mo.  S.  In  section  I,  line  18, 
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page  1,  strike  out  the  word  'and*  alter 
the  word 'drainage/ and  alter  the  word 
'lotteries/  same  line,  add  'and  general 
fund/  No.  4.  In  line  20  of  same  section  of 
same  page,  after  the  word  'peuHloon, ' 
strike  out  the  word 'and/ and  after  the 
word  'drainage/  same  line,  Insert  the 
words 'and  general  fund/  No.  5.  In  same 
section,  la  lines  23  and  24.  samo  pctge. 
strike  ont  *  twenty-ftve  mitllons  of/ and 
Insert  In  ilea  thereof 'thirty-one  millions 
two  hundred  and  fifty  thousand.'  No.  6. 
In  section  1,  page  3,  between  lines  29  and 
SO.  Insert  a  new  paragraph  in  the  follow- 
ing words:  'To  the  general  fund,  two 
hundred  and  fifty  thousand  dollars  annu- 
ally, payable  quarterly  in  advance,  as 
above  provided.*  No.  7.  la  same  section, 
page  4,line  31, strike  cat  thevords  'twen- 
ty-five million  dollars/  end  insert  In  lien 
thereof  the  words  *  thirty-one  million  two 
hundred  and  fifty  thousand  dollars.' 
No.  8.  In  same  section,  page  5,  Itnen  27  and 
28, strike  oat  the  words  'twenty-ttve  mill- 
ion/and  Insert  In  lien  thereof  the  words 
'thirty -one  million  two  hundred  and  fifty 
thousand/  No.  9.  In  same  section,  page 
4.  line  14,  strike  ont  the  words 'one  mill- 
ion of,' and  Insert  In  Hen  thereof  the  words 
'one  million  two  hundred  and  fifty  thou- 
sand.' No.  10.  In  section  8,  line  6,  page 
7,  strike  out  the  word 'and.'  No.  11.  In 
line  7,  same  section  and  page,  after  the 
word  'lotteries,'  Insert  the  words  'and 
general  fund.'  No.  12.  In  line  12,  same 
section  and  page,  strike  ont  the  word 
'and.'  No.  13.  In  line  18, same Bectlon  and 
page,  before  the  word  'amendmrat'  insert 
the  words  'and  general  fund.'"  And  the 
t)i11  finally  passed  by  a  rote  of  24  yeas  to 
12  nays,  (page  827.) 

House  Journal:  On  Tuesday,  July  1, 
1880,  after  recew,  at  4  o'clock  p.  if.,  an  of- 
ficial commnnieatlon  wasreretved  In  the 
house  of  representatlres  Informing  that 
body  that  the  senate  had  concurred  In 
house  bin  214,  with  amendments,  (pages 
491,  492:)  ** Message  from  the  senate: 
Senate  Chamber,  Baton  Rouge,  La.,  July 
1st,  1S90.  To  the  honorable  speaker  and 
the  members  of  the  house  of  representa- 
tives :  .1  am  directed  to  Inform  your  hon- 
orable body  that  the  senate  hasconcnrred 
In  the  following  entitled  house  bills: 
■  »  •  Honsebill  No.  214:  An  act  pro- 
viding for  the  submisaion  to  the  electors 
of  the  state,  fur  adoption  or  rejection, 
an  amendment  to  the  constitution  of  the 
state  by  inserting  therein  'an  arth'le  on 
levees,  schools,  charities,  pensions,  drain- 
age, and  lotteries/  as  amended.  Bespect- 
fully,  Chas.  D.  Caffekky,  Secretary  of  tha 
Senate;"  with  the  amendmentH  appended 
to  the  foregoing  bill. 

At  this  Juncture  the  house  took  a  recess 
until  Wednesday,  July  2,  1890,  atlOo'clock 
A.  M.,  (page  407.)  At  that  hour  the  house 
convened,  (page  623.)  "Mr.  Shattack 
asked  for  a  suspension  of  the  mlea.  In  or- 
der to  take  up  house  bill  No.  214,  as 
amended  by  the  senate.  The  request  was 
granted,  and  the  rules  were  suspended. 
By  Mr.  Shattuck.— House  bill  So.  214:  An 
act  providing  for  the  aubiiilHsIon  to  the 
electors  of  the  state,  for  adoption  or  re- 
jection, an  amendment  to  the  constitu- 
tion of  the  state  by  Inserting  therein  'An 


article  on  levees,  schools,  charitiea,  pen- 
sions, drainage,  and  lotteries/  was  tak- 
en ud,  with  the  following  senate  amend- 
ments:  Amendment  No.  1.  In  title,  line 
7,  strike  out  the  word  'and'  after  the 
word 'drainage.'   No.  2.  In  same  line  of 
title,  at  the  end  of  title,  add  the  words 
'and  general  fund.'   No.  8.  In  section  1, 
line  18,  page  li  strike  out  the  word  '  and  * 
after  the  word  'drainage/  and  after  the 
word  'Iotterle8.'sameliue,add  'and gener- 
al fund.'  No.  4.  In  line  29  of  the  same  sec- 
tion and  of  same  page,  after  the  woM 
'pensions*  strike  ont  the  word  'and,*  and 
after  the  word 'drainage,' same  line.  In- 
sert the  words  'and  general  fund.'  No.S. 
In  same  sectlou,  lines  28  and  24,  same  pagSL 
strike  ont  'twenty-five  mlUlonB  of/ and 
insert  in  Hen  therecrf 'thirty-one mlUlona 
two  hundred  and  fifty  tboosand.'   No.  9. 
In  section  1,  page.  8,  between  lines  twen- 
ty-nine and  thirty.  Insert  a  new  paragraph 
In  the  following  words:   'To  the  general 
fund, two  hundred  and  fifty  thousand  dol- 
lars In  advance  annually,  payable  quar- 
terly In  advance,  as  above  provided/ 
No.  7>  In  same  section,  page  4,  line  81, 
strike  oat  the  words 'twenty-flve  million 
dollara,*  and  Insert  In  lieu   tberuof  the 
words '  thirty-one  millions  two  bnndred 
and  fifty  thonsaud.'  No.  8.  In  same  sec- 
tion, page  5,  lines  27  and  28,  strike  out  tbe 
words  '  twenty-five  million,'  and  insert  In 
lien  thereof  the  words  '  thirty K>ne  million 
two  bnndred  and  fifty  thousand/   No.  9. 
In  same  section,  page  6,  line  14,  strike  oat 
the  words 'one  million  of,' and  Insert  in 
lieu  thereof  'one  million  two  hundred  and 
fifty  thousand.'   No.  10.  In  section  3,  line 
6,  page  7,  strike  ou  t  the  word  '  and.*  No. 
11.  In  line  7,  same  section  and  page,  after 
the  words  'lotteries'  Insert  the  words 
' ond  general  fond/  No.  12.  Inline  12,8ame 
section  and  page,  atrike  oot  the  word 
'and.'    No.  13.  In  line  13,  same  section 
and  page,  before  the  word  'amendment* 
Insert  the  words  '  and  general  fund.*  Mr. 
Shattuck  moved  that  the  house  do  now 
concur  In  tbe  senate  amendments.  The 
roll,  being- called  on  concurrence  In  tbe 
senate  amendments,  resulted  as  follows: 
Yeas.  68;  naya,  25;  absent.  6;  total,  US," 
(page  525.) 

On  same  date  the  enrolling  committee 
made  the  following  report,  (page  529:) 
"Enrolling  rooms,  house  of  representa- 
tives, state  of  LouiHlana.  Session  l!^. 
Baton  Kouge.  La.,  July  2.1800.  To  the 
honorable  HpeakT  snd  members  of  the 
bouse  of  repreHentHtives — Gentlemen:  I 
am  instructed  by  the  committee  on  enroll- 
ment to  inform  yonr  honorable  body 
that  the  following  entitled  boaseblll  hae 
been  duly  enrolled:  House  bill  No.  214: 
An  act  providing  for  tbe  submlSHlon  to 
the  electors  of  the  state,  lor  adoption  or 
rejection,  uu  aniendmeut  to  the  constlto- 
tlon  of  tbe  state  by  inserting  therein  'An 
article  on  levees,  schools,  charltlra,  pen- 
sions, drulnaffp.  and  lotteries.*  as  amend- 
ed. Kespectfnlly,  Jos.V.  Lb  BLANC,Cba1r- 
nian."  Thereupon  the  enrolled  bouse  bill 
2i4  was  rend  oh  contained  In  tbe  conimlt- 
tr>e*B  report,  and  was  spread  In  full  on  the 
Jnurnnl.  (page  529-631:)  "The  above-en- 
titled house  idll  contained  in  the  report 
was  read.  House  bill  No.2L4:  An  act  pro- 


Digitized  by  Google 


STATE  «.  MASON. 


787 


Tlillna:  for  the  Habmleslou  to  the  electors 
of  the  Bta  te,  for  adoptlun  or  rejection,  an 
amendmont  totheconstltutlon  of  the  state 
by  iDRurtlDg  therein  *  An  article  on  levees, 
BrhoulB,  charltlea,  penslone,  drainage,  lot- 
teries, and  general  fund.'  Kectton  1.  Be  It 
enacted  by  the  general  assembly  of  the 
state  of  Lonlsiana  that  the  following 
amendmeDt  to  the  constitution  of  tho 
state  be  submitted  to  ttae  electors  for  ap- 
proval or  rejection,  as  provided  In  article 
25n  of  Ihe  constitution,  and,  If  adopted, 
the  amendment  shall  read  asfoltovrs:  Ar- 
ticle on  levees,  schools,  charities,  penslonn, 
drainage,  lotteries,  and  general  fund.  In 
aid  of  the  levees,  schools,  charities,  pen- 
sions, drainage,  and  general  fund  herein- 
after named,  the  followingcuntract  isnon* 
made:  In  consideration  ol  the  sum  of  thir- 
ty-one million  two  hundrednnd  fifty  thou- 
sand dollars,  to  be  fully  secured  and  paid 
as  hereinafter  provided,  John  A.  Morris, 
his  heirs,  agents,  and  assigns,  are  hereby 
authorized  and  empowered,  for  the  term 
of  twenty-five  years  ensuing  the  first  day 
of  January,  1f^,  to  prepare  schemes  of 
lotteries,  to  sell  lottery  tickets,  and  to 
draw  and  conduct  lotteries  In  this  state. 
Said  snm  shall  be  paid  to  the  treasurer  of 
the  state  by  the  persons  conducting  the 
bnslneas  pursuant  to  this  contract,  In  one 
hundred  equal  Installments,  whereof  each 
Installment  shall  be  paid  on  or  before  the 
first  days  of  .lannary,  April,  July,  and 
October  in  each  and  every  year  during 
said  term ,  and  the  treasurer,  upon  ttae  re- 
ceipt of  each  f>f  said  Installments,  shall 
apply  the  same  as  follows :  To  the  public 
schools  of  the  state:  Three  hundred  and 
fifty  tboQsand  dollars  annually,  payable 
qaarterly  In  advance,  as  above  provided, 
which  sum  shall  be  distributed  to  each 
parish  in  the  proportion  prescribed  by 
article  two  tanndrud  and  twenty-four  of 
tbe  eonstitntlon.  To  levees:  Three  ban- 
dred  and  fifty  thonsand  dollars  annually, 
payable  quarterly  In  advance,  as  above 
provided,  which  tinm  shall  be  distributed 
among  the  levee  districts  of  the  state,  or 
applied  to  levee  purposes.  In  the  propor- 
tions and  in  the  manner  provided  by  law 
for  tbe  distribution  and  application  of  the 
one  mill  tax  levied  under  article  214^  of  the 
constitution.  To  charities:  One  hundred 
and  fifty  thousand  dollars  annually,  pay- 
able quarterly  In  advance,  as  above  pro- 
vided, of  whk-li  sum  e'ghty  thousand  dol- 
lars shall  be  applied  to  the  hospitals  es- 
tablished by  the  stat«,  forty  thousand 
dollars  to  state  Insane  asylums;  twenty- 
flre  thousand  dollars  to  state  Institutions 
for  the  deaf,  ditinti,  and  blind;  Ave  thou- 
sand dollars  to  the  soldiers'  home.  To 
pensions:  Fifty  thousand  dollars  annual- 
ly, payable  oiiarterly,  in  advance,  as 
above  provided,  to  the  pensioning  of  dis- 
abled, Intirni,  or  indigent  Confederate  sol- 
diers, citiceuH  residents  in  Lonlsiana.  To 
the  city  of  New  Orleans  for  drainage  and 
other  sanitary  purposes:  One  hundred 
thuosand  dollars  anaualty,  payable  quar- 
terly in  advance,  as  above  provided,  the 
expenditure  of  said  sum,  and  the  manage- 
ment and  control  of  the  same,  to  be  deter- 
mined by  the  general  assembly,  which  is 
hereby  directed  to  carry  Into  effect  this 
provlsloQ  by  appropriate  legislation.  To 


the  general  fund :  Two  hundred  and  fifty 
thousand  dollars  annually,  payable  quar* 
terly  in  advance.  The  several  sums  of 
money  above  specified  shall  be  devoted 
to  the  objects  and  purposes  hereinbefore 
stated,  and  the  general  assembly  is  here- 
by directed  to  carry  Into  effect  this  provis- 
ion by  appropriate  ieglslatlou.  Said  John 
A.  Morris,  bis  heirs  or  agents,  shall,  with- 
in twenty  days  from  the  date  of  the  adop- 
tion of  this  article,  file  In  the  office  of  tho 
secretary  of  state  a  written  acceptance 
by  him  or  them  of  this  contract.  And  for 
the  protection  of  the  state,  and  the  se- 
curity of  the  public,  this  contract  Is  made 
upon  theexpresB  condition  that  said  John 
A.  Morris,  his  heirs  or  agents, shall,  within 
thirty  days  from  tbe  date  of  the  adoption 
of  this  article,  file  In  the  office  of  the  ueer^ 
tary  of  state  a  declaration  In  writing, 
signed  by  him  or  them  and  six  other  per- 
sons, signifying  their  consent  to  form  the 
corporation  hereinafter  named:  and  the 
said  John  A.Morris  shall  flletherewlth  his 
bond,  with  good  and  solvent  sureties, 
residents  of  this  state.  In  the  snm  of  five 
million  dollars,  said  bond  to  be  In  favor 
of  and  accepted  by  the  auditor  of  the 
state,  The  condition  of  the  said  bond 
shall  be  that  the  said  Morris,  his  agents 
or  assigns,  shall  pay  to  the  state  of  Loui- 
siana the  said  sum  of  thirty-one  million 
two  hundred  and  fifty  thousand  dollars, 
at  the  dates  and  In  the  manner  herein  set 
out,  and  shall  faithfully  perform  all  tbe 
obligations  herein  cont^ned;  and  there- 
upon the  persons  signing  the  said  declara- 
tion shall  be  thereby  constituted  a  cor- 
poration under  tbe  name  and  title  of  *  The 
Louisiana  Lottery  Company,'  whereof 
the  capital  stock  shall  be  five  million  dol- 
lars, represented  by  fifty  thousand  shares 
of  one  hundred  dollameach.at  least  twen- 
ty per  cent,  thereof  to  be  forthwith  fully 
paid  up,  and  which  corporation  shall  be 
and  continue  during  tbe  period  of  this 
contract,  and  shall  have  all  the  rights 
and  powers  possessed  by  corporations 
generally,  as  defined  by  the  present  Civil 
Code  of  the  state,  and  shall  be  liable  for 
the  moneys  herein  directed  to  be  paid  to 
the  treasurer  of  the  state,  and  for  all 
prizes  to  be  drawn  In  said  lotteries,  and 
shall  be  entitled  to  receive  semi-annually 
from  the  persons  conducting  the  l)uslnes8 
under  this  contract  fifty  per  cent,  of  the 
net  profits  of  said  business.  And  in  con- 
sideration of  the  payment  of  said  sum  of 
thirty-one  million  two  hundred  and  fifty 
thousand  dollars, In  Installments  as  afore- 
said, said  corporation,  and  the  shares  of 
stock  therein,  and  the  business  authorised 
by  this  contract,  and  the  revenues  and  re- 
ceipts thereof,  shall  be  exempt  from  all 
tuxes.dues,  assessments.  Impositions,  and 
licenses  of  any  kind  whatever,  whether 
state,  parish,  municipal,  or  otherwise. 
The  power  of  said  corporation  shall  be 
vested  in  a  board  of  directors,  to  consist 
of  seven  iwrsons,  who  may  make  and  es- 
tablUh  rules  and  by-laws  for  the  proiier 
management  and  regulation  of  its  affairs. 
The  persons  signing  said  declaration 
shall  constitute  the  first  board  of  direc- 
tors, and  shall  serve  for  the  term  of  one 
year  from  the  time  of  tbe  filing  of  said 
declaration,  and  until  tbnlr  sutjcessora  ure 
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daly  appointed.  All  lotteries  ottier  than 
those  autborized  by  this  article  are  pro- 
hibited In  this  Btace.  unleHS  by  ulmllur 
amendmeDt  to  thto  conRtltutloD,  or  tor 
not  leHS  than  one  million  two  tanudred 
and  fifty  thousand  dollars  per  annum. 
All  provisions  of  the  constltotlon  and 
laws  of  this  state  Inconsistent  or  In  any 
way  couflictlDK  with  this  article  are  de- 
clared to  be  superseded  herehy.  Sec.  2. 
Be  it  further  enacted  that  It  shall  be  tlie 
duty  ol  the  secretary  of  stute  to  publish 
the  forpffolnff  proposed  antenduient,  In 
accordance  with  thp  provisions  of  article 
two  bundre'l  and  fifty-six  of  the  constltn- 
tion,  within  ninety  days  after  the  fii-st 
day  of  Jniiuary.  in  the  year  elKhteen  hun- 
dred and  ninety-one.  Hec.  S.  Be  It  further 
enacted  that  at  the  next  fceneral  election 
all  electors  who  desire  to  votn  for  suld 
amendment  shall  wrlteor  print  upon  their 
ballots  the  words,  *For  levees,  schools. 
charttlPB*  pensions,  dralnase,  lotteries, 
and  Keneral  fund  amendment;*  and  all 
electors  who  desire  to  vote  at  said  elec- 
tion aicalnst  said  amendment  shall  write 
or  print  upon  their  ballots  the  words, 
'AffaliiHt  the  levees,  schools,  charitira, 
peusloQs.  dralnafce,  lotteries,  and  general 
land  araendiueut.'  Hw.  4.  Be  It  further 
enacted  that  all  oflleers  charfred  with 
elections,  or  the  conduct  of  returns  there- 
of, under  the  Keneral  election  laws,  shall, 
at  the  time  they  give  notice  of  the  suld 
general  election,  also  Elve  nottctj  of  the 
election  herein  ordered  for  the  adoption 
or  rejection  of  the  proposed  amendment, 
and  shall,  without  other  direction  or  au- 
thority than  Is  herein  contained,  make 
dne  returns  of  said  election  In  conformity 
with  the  Kenerai  election  laws.  In  so  fur 
as  they  are  not  inconsistent  with  or  in 
conflict  with  this  act.  The  bill  was  alKued 
by  the  speaker  of  the  house,  in  open  ^es- 
sion.  In  duplicate,  was  taken  to  the  senate 
by  the  clerk,  and  was  sixned  by  the  lleu< 
tenant  Kuvernor  and  president,  and  taken 
by  the  clerk  of  the  bouse  to  the  goveraor 
and  secretury  of  state." 

On  Thursday,  July  8. 189(),  the  governor 
returned  houce  bill  214.  with  his  veto, 
h>ag:o  56H.)  Un  the  same  day  iiouse  bill 
214,  with  the  frnvernor's  veto  mesNnKe, 
was  fixed  for  Tuesday,  July  H.IKUO,  at  2  p. 
u..  and  was  made  a  special  order  of  the 
day,  at  that  time,  (page  fi71.)  On  Tues- 
day, July  8,  ISUO.  honse  bill  214  and  the 
executive  veto  were  read  In  full,  and 
passed,  (page  51)0:)  "Special  order  of  the 
day.  Veto  mesxaice  of  the  fcovernor. 
Uituse  bill  No.  214:  An  act  provldliiK  (or 
the  suhmlsRlnn  to  the  electors  of  the  state, 
for  adoption  or  rejection,  an  amendnieut 
to  the  constitution  t>r  the  state  by  insert- 
iuK  therein 'An  article  on  levees,  si-hools, 
charities,  pensions,  dralniiKe,  lotterlvs, 
and  general  Fund,'  which  had  been  received 
frtim  the  fiovernor  without  Ids  approval, 
with  his  objections  thereto."  "Mr. Shields 
called  fur  the  reaillntc  of  the  bill.  The  bill 
was  read  in  full.  Mr.  Shattuck  moved 
that  the  house,  on  reconsideration,  do 
ptiMB  the  bill,  the  veto  of  the  frovernor  to 
the  contrary  notwIthstandinK.  an<l  called 
for  the  previous  (|oestion.  Tbe  previous 
question  was  onlered.  The  roll  being 
called  ou  the  qaestioa.'  Will  the  house,  on 


reconsideration,  pass  the  bill,  the  veto  of 
the  governor  to  the  contrary  notwith- 
standing?' yeas.  66;  nays.  81;  absent,  1; 
total,  08.**  "And  tbe  speaker  declared 
that  tbe  honse,  on  roeoaalderation,  bad 
passed  the  bill,  the  veto  of  tbe  governor 
to  tbe  contrary  notwithstanding.  And 
the  bill  was  immediately  taken  by  the 
clerk  of  the  house  to  tbe  senate,  and,  the 
senate  having  adjourot;d  for  the  day,  the 
bill  could  not  be  delivered  on  this  day . " 

Senate  Journal:  Un  Wednesday,  July 
0, 1890.  acorn  innnicatlon  was  received  In  the 
senate,  Intoruiiug  that  body  that  the  gov- 
ernor had  returned  house  bill  214  without 
his  approval;  and  that  thehonvehad  pro- 
ceefled  to  reconsider  the  vote  upon  the 
passHgu  of  the  bill,  and  had.  by  a  vote  of 
6(1  yeas  and  31  nays,  determined  that  the 
bill  become  final.  notwltlistHndtn)^  the 
governor's  veto,  (page  412.)  On  the  same 
day  the  governor's  veto  message  was 
calleil  up,  and  spread  upon  the  Journal  of 
that  day's  proceedings,  (page  413.)  On 
the  same  day  the  veto  message  was  re- 
ferred to  the  Judiciary  committee  for  in- 
formatlun  as  to  whether  house  bill  214  is 
of  Huch  nature  aa  to  require  the  governor's 
Approval  or  disapproval,  or  wliether  It 
comes  under  tbe  provisions  of  article  256 
of  the  constitution,  etc.,  and  that  said 
committee  report  within  one  hour,  (page 
423.)  On  the  hume  date  the  senate  Judi- 
ciary committee  made  the  followng  re- 
port, (page  424:)  "Mr.  Foster,  chairman 
ot  the  committee  on  the  judiciary,  submit, 
ted  the  following  report:  To  the  honora- 
ble, the  president  and  memiiers  of  the  sen- 
ate: I  auilnstmcted  by  the  judiciary  com- 
mittee to  submit  the  following  report  as 
tbe  sense  of  the  majority  of  the  commits 
tee.  As  a  member  of  the  cumiuittee.  I 
have  signed  lUo  minority  report.  [.Signed] 
MuHPHY  J.  FosTijK.  Chairman.  Tour  com- 
mittee, to  whom  WHS  submitted  the  ques- 
tion whether  house  bill  No.  314  Is  of  such 
nature  as  to  require  the  governor's  ap- 
proval or  disapproval,  ttnbinlt  the  follow- 
ing report:  That  there  Is  no  necessity  or 
propilety,  under  the  constitation,  to  8Ut>- 
mit  a  bill  prnposlng  a  constitutional 
amendment  tothe  executive  for  approval ; 
but  said  bill  having  been  passed  by  the 
votes  of  two-thirds  of  the  members  elected 
In  both  honses.  and  spread  on  tbe  Jour- 
nals thereof,  It  l>ecomeB  the  duty  of  tbe 
secretary  of  state  to  submit  tbe  same  ff>r 
pupniar  approval  according  to  article  2.i6 
oT  the  ci>imtltutlou ;  and  that  the  only 
duty  devolving  on  the  governorin  connec- 
tion therewith  Is  to  muke  known  the  re- 
sult ul  such  election  by  bis  proclamation. 
In  accordance  with  the  same  article  of  tbe 
constitution,  and  recommend  the  adop- 
tion of  thefollowlng  resolution, and  make 
the  reHoluttou  a  part  of  this  report. 
Whereas,  the  governor  of  the  state  uf 
Louisiana  lias  assumed  an  authoi-iry  di- 
rectly In  violation  of  tbe  constitution  of 
the  state  of  Louisiana,  and  dangerous  to 
the  sacredness  of  the  same.  In  bavliig 
Qsnrped  to  himself  a  pretendeil  power  to 
veto  the  tanase  bill  No.  214,  proposing  aa 
amendment  to  the  constitution ;  and 
whereas,  any  Infringement  by  tbn  execu- 
tive of  tbe  constitution  is  alive  with  great 
and .  distressing  danger  to  tbe  Ubertlas  ot 
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our  people,  and.  If  permitted,  may  anbor- 
dlnnte  tlie  coDHtltutlon  of  the  state,  the 
shield  of  onr  liberties,  to  the  will  and 
wlahefi  of  theKOvernor;  and  whereas,  ar- 
ticle 266  of  the  conBtltatlun,  tn  clear  and 
anamblKDoiis  lanKua^,  minutely,  and  In 
emphatic  wordR,  declares  and  annuuncee 
thH  mode  and  manner  In  wlilcb  an  nuieud- 
ment  or  amendments  shall  be  passed  by 
both  honaee  of  the  general  assembly,  and 
especially  denominates  and  appoints  the 
secretary  of  state  as  the  proper  ufHcer  to 
promnlgatPthe  said  amendment  or  amend- 
ments; and  whereas,  under  a  distinct  and 
especial  heading,  the  constitution.  In  ar- 
ticle 256,  names  aod  provides  that  the  sec- 
retary of  state  Is  the  proper  and  only 
olflcer clothed  with  authority  to  promul- 
gate the  same,  iKnoriuK  and  not  mention- 
ing the  ffovernor  In  any  way,  directly  or 
by  implication,  except  so  far  as  the  pro- 
mnlKatioo  of  the  resalt;  and  whereas,  the 
a^iiiniptlon  of  power  In  a  matter  of  this 
kind  is  withont  preceflent  In  this  state  or 
elsewhere:  Therefore  be  it  resolved  by 
the  senate  of  the  state  of  Louisiana  in 
Seneral  assembly  convene^]  that.  In  vindl- 
ratlon  of  the  constitutional  rights  of  the 
people  uf  this  state,  and  in  keeping  with 
tbe  dlfcnity  of  this  senate,  a  distinct  and 
separate,  tbooKh  co-ordinate,  branch  of 
the  fiTuvpmnient,  tbe  veto  of  the  governor, 
which  is  withont  authoiity  or  right,  be 
respectfnlly  returned  to  the  house  of  repre- 
sentatives, and  that  the  clerk  of  this  sen- 
ate be  instructed  to  furnish  his  excellency, 
tbe  governor*  with  a  copy  ul  this  resolu- 
tion. 

[Signed]  E.  A.  O'SuLi.rrAH. 

J.  NUMA  AuauBTiN. 
Jno.  S.  Boatnkr. 
■  Chab.  T.  Hokiat. 
j.  b.  boatneh. 
Alfred  Goldthwaitb. 
K.  A.  Choss. 

LI.0TD  POSBT." 

On  the  same  date  the  majority  report 
was  adopted,  (page  4*27.) 

After  recess,  Wednesday,  Jnly  10,  1R90, 
St  TiSO'p.  H.,  the  following  message  was 
received  in  the  house  of  representatives, 
vis.,  (page  6270  "Message  from  the  Sen- 
ate: Senate  Chamber,  Baton  Rouge.  La.. 
July  9,  mm.  To  the  honorable,  the  speak- 
er and  members  of  the  house  of  represent- 
atires:  lam  Instrncted  to  Inform  your 
bunorablebody  tbntthe  senate  has  adopt- 
ed the  resolutions  and  report  of  the  Judi- 
cial committee,  touching  the  subject-mat- 
ter of  the  veto  by  his  excelleucy,  the  gov- 
ernor of  the  state  ol  Louisiana,  of  house 
bill  No.  214,  an  act,  providing  tor  tbe  sub- 
mission to  tbe  electors  of  the  state,  for 
adoption  or  rejection,  an  amendment  to 
tbe  constitution  of  the  state  by  inserting 
therein  'An  article  on  levees, schools.cbar- 
itleff,  pensions,  drainage,  and  lotteries,' 
which  said  bill,  and  the  veto  tb(>reun,  are 
herewith  returned.  Hespeetrully,  Chas.  D. 
Caffkry,  Secretary  of  the  Senate." 

Thesenateresolotlon  accompanying  this 
communication  was  spread  In  full  upon 
the  Journal  of  the  bonse.  (pages  627,  628.) 
Whereupon  tbe  following  proceeding 
took  place  In  the  house,  (pagn  628:)  "The 
rules  were  suspended,  and  message  and 
papwa  accompanying  same  were  taken 


up  and  read.  Mr.  Dreyfons  moved  that 
the  nitlre  BubJect-mutterberefL^rred  to  the 
committee  on  the  Judiciary.  Mr.  Shields 
moved,  as  a  substitute,  that,  the  senate 
having  refused  to  consider  the  veto  mes- 
snge  of  the  governor  on  house  bill  No.  214, 
which  bill  Is  an  amendment  to  the  consti- 
tution pasHed  by  the  requisite  two-thirds 
maJorIt.v  of  nil  the  members  elK'ted  to  both 
houHes,  and  as  tbe  actlcn  of  the  seuat(>  de- 
nying the  right  orauthorlty  of  thegovern- 
or  tu  veto  a  constitutional  amendment 
to  in  entire  aeconlance  with  the  views  of 
this  house,  I  move  that  It  Is  the  sense  of 
thl8  house  that  we  heartily  agree  and  con- 
cur III  tbe  action  of  the  senate,  and  adopt 
tli<!lr  reasons  as  oars,  and  that  the  clerk 
of  the  house  be  Instructed  to  deliver  to  the 
secretary  of  state  for  proniulgaUon  en- 
rolled house  hill  No.  214.  with  a  cevtlfled 
copy  of  the  proceedings  of  this  house  on 
the  said  bill,  and  to  take  tbe  receipt  <if  the 
secretary  of  state  tor  the  sume;  and  Mr. 
Shields  called  the  previous  question  on  the 
whole  subject-matter."  This  motion  was 
adopted  (m  same  day,  (page (184.)  Thus 
were  concludetl  the  proceedings  uf  the  two 
houses  of  the  general  assembly  on  bourn 
bill  214. 

The  following  Is  tbe  house  calendar  of 
house  bill  ZI4,  (pages  63,  68:}  "m.  Sbat- 
tuck:  An  act  providing  for  tbe  subiuls- 
slou  to  the  electors  of  tbe  state,  for  adop- 
tion or  rejection,  an  amendment  to  the 
constitution  of  the  state,  by  Inserting 
therein  'An  article  on  levees, SL-hoote,char- 
-Itles,  pennons,  drainage,  and  lotteries/ 
Rend  ftrnt  time  by  title,  June  9;  rend  by 
title,  referred  to  special  committee,  under 
resolution  adopted  by  house,  June  6.  June 
10;  reported  favorably  and  read  in  full, 
June  17;  read  Kecond  time  in  full,  consid- 
ered in  committee  of  the  whole,  reported 
with  amendment,  amended ;  ordered  en- 
grossed and  passed  to  third  reading.  June 
19:  read  third  time  In  full,  printed  In  the 
Journal;  pending  consideration,  house  ad- 
journed June  20;  read  by  title,  made  spe- 
cial order  for  Tuesday,  June  24,  at  2  p.  m., 
Jane  21;  read  third  time  by  title,  coasId< 
ered  In  committee  of  the  whole,  reported 
with  amendment,  amended,  read  In  foil, 
roll  called  on  final  passage,— yeas  66,  nays 
2D;  finally  passed,  title  adopted,  printed 
tn  Junmal,  ordered  to  senate,  June  24;  re- 
ceived fn>m  the  senate,  concurred  In  with 
amendments,  roll  called  on  concurrence  of 
senate  amendments,— yeas  68,  nays  26; 
amendments  concurred  in,  enri>lled,  print- 
ed In  the  Journal;  signed  by  the  speaker 
and  lieutenant  governor  end  preaident  of 
the  senate;  taken  to  the  governor  and  sec- 
retary of  state,  July  1;  acknowledjced  re- 
ceipt of,  July  2;  received  in  bouse  from  the 
governor,  (during  an  adjourned  session  ol 
the  house  of  the  38th  day  of  the  nesnion, 
July  8,)  with  a  message  coatulnlng  objec- 
tions, which  was  read ;  consideration  of 
same  fixed  us  special  order  for  July  8, 1S90, 
at  2  o'clock  P.  M.,  July  7 :  taken  up  as  spe- 
cial order;  read  In  full;  roll  called  on  ques- 
tion, Win  the  house,after  ryonslderatlon, 
pass  the  bill?— yens  66,  nays  81;  passed, 
the  veto  of  the  governor  to  the  contrary 
notwithstanding;  the  bill,  with  the  mes- 
sage of  the  governor,  was  taken  to  the 
senate  chamber  immediate  after  >  tbe 
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vote  above  was  recorded ;  tbe  senate  bav- 
ins adjourned,  tbe  bill  was  not  delivered 

to  Hpnate;  July  8,  received  from  senate, 
witb  notice  that  senate  rerased  to  consid- 
er the  bill :  taken  up  by  tlie  bouse,  the  re- 
fusal of  tbe  senate  to  consider  approved 
by  tiie  house;  the  clerk  of  tbe  bouse  direct- 
ed to  deliver  bill  to  secretary  of  state  for 
promulKatloa,  wlCb  copy  of  bouse  proceed- 
IngB  on  tbe  bill,  July  lu." 

The  following  Is  tbe  senate  calendar  ot 
boose  bill  214,  (pages  79.80:)  **214,  Shat- 
tnck:  An  act  providing  for  tbe  subnils- 
Blon  to  tbe  electors  of  tbe  state,  for  adop- 
tion or  rejection,  an  amendment  to  tbe 
coofltitution  of  the  state  tty  Inserting 
therein  'An article  on  levees, schools,  char- 
ities, pensions,  drainage,  and  lotteries.* 
Jane  85,  received  in  senate;  June  26,  first 
reading;  June  27.  read  In  full,  and  referred 
to  committee  on  health  and  quarantine, 
drainage,  and  charitable  Institutions; 
June  28,  reported  favorably  by  majf>rity, 
witb  ameodmentB;  June  8U,  read  In  full, 
committee  amendments  adopted  on  call 
of  rQU,~yea8  28,  nays  9;  passed  to  tblrd 
reading  on  call  cl  roll,— -yeas  21,  nays  12; 
July  1.  read  In  full  as  amended ;  roll  called 
on  final  passage. — yeaM  24,  nays  12;  title 
adopted,  and  returned  to  house  with 
amendments ;  July  2,  i-ecelved  notice  of 
concurrence  In  amendments;  Jnly  9,  re- 
ceived In  seoate  at  10:30  a.  m.,  called  up, 
and  ordered  to  lie  over  on  tbe  calendar; 
motion^  to  He  over  reconiiddered,  and  snb- 
lect-matter  of  governor's  vet'o  referred  to 
judiciary  committee  at  8  p.  h.,  with  ia- 
strnctlons  to  report  in  one  hour;  senate 
committee  reported,  majority  report 
adopted,  witb  resolutions  thereto  at- 
tached, and  ordered  returned  to  boose." 
These  calendars  are  appended  to  and  em- 
bodied In  tbe  Journal. 

It  will  now  be  In  order  to  append  the 
256tb  article  of  the  constitution,  as  it  is 
tbe  basis  of  all  of  the  legislative  proceed- 
ings taken  In  tbe  two  bouses  of  tbe  gener- 
al assembly.  It  is  as  follows,  vis. : 
"Amendment  and  I'evlalon  of  tbe  constitu- 
tion :  Art.  256.  Proposltlous  for  tbe 
amendment  o!  tbla  constitution  may  be 
made  by  the  general  assembly  at  any  ses- 
sion thereof,  and,  It  two-thirds  of  all  tbe 
members  elected  to  each  bouse  shall  con- 
cur therein,  after  such  proposed  amend- 
ments have  been  read  In  such  respective 
bouses,  on  three  separate  days,  such  pro- 
posef]  amendment  or  amendments,  togeth- 
er witb  the  yeas  and  nays  thereon,  sbatl 
be  entered  on  tbe  Journal,  and  tbe  secre- 
tary of  state  shall  cause  tbe  same  to  be 
published  in  two  newspapers  published  In 
the  parish  of  Orleans,  and  iu  one  paper  In 
each  other  parish  of  the  state  in  which  a 
newspaper  is  published,  for  three  months 
preceding  the  next  election  for  representa- 
tives, at  which  time  the  said  amendment 
or  amendments  shall  be  submitted  to  the 
electors  for  their  approval  or  rejection; 
and,  it  a  majority  voting  on  said  amend- 
ment or  amendments  shall  approve  and 
ratify  the  same,  then  such  amendment  or 
amendments,  so  approved  and  ratllie<I, 
shall  become  a  part  of  the  cuuetltutlun. 
When  mure  tlian  one  amendment  shall  be 
submitted  at  the  same  time  they  sliall  be 
«o  submitted  as  to  enable  tbe  electors  to 


vote  on  each  amendment  separately.  The 
result  of  said  election  shall  be  made  known 

by  the  proclamation  of  tbe  governor." 

From  this  synoptical  and  chronological 
r68nm4  of  tbe  proceedlngu  taken  in  the 
senate  and  house  of  representatives,  re- 
spectively, on  hoose  bill  No.  214,  as  shown 
by  tbe  official  Journals  thereof,  and  tbe 
calendars  of  said  two  houses,  it  appean 
that  same  waa  read  In  tall  In  home  w  rep- 
resentatives, wher^n  tt  originated,  on  tbe 
17tb  ot  June,  on  the  19th  of  Jane,  on  the 
20th  of  June,  on  June  25,  (calendar  day, 
but  legislative  day,  Jane  24.)  July  Ist, 
(legislative  day,  but  calendar  day,  July 
2.)  July  8.  1890,  i.  e..  on  tlx  different  and 
separate  days;  audit  also  appears  ttiat 
the  bill  was  spread  In  full  on  the  Journal  ot 
the  bouse  on  the  20th  day  of  Jane,  on  the 
24th  of  June,  (legislative  day,)  on  tlie  2ith 
ot  June,  (calendar  day,)  July  1.  1890,  to- 
gether with  the  senate  amendments  in 
full,  separate  and  apart  from  tbe  enrolled 
bill,  /.  e..  three  dlRereot  times,  and  tbe 
senate  amendments  once  separately.  It 
further  appears  that  tbe  bill  was  read  In 
full  In  the  senate  on  June  27,  on  June  30, 
and  July  1,  1890,  /.  e.,  on  three  different 
days;  and  tt  also  appears  that  It  was 
spread  in  fall  on  the  Journal  of  the  senate 
on  1st  ot  July,  with  the  senate  amend- 
ments entered  separately.  It  also  ap- 
pears thatthe  yeasahd  nays  were  taken  in 
the  house  and  senate  twice  on  the  final 
passage  ot  the  bill  and  amendments  at 
dftferent  stages,  and  that  same  were  en- 
tered at  length  on  the  Journals  of  tbe  two 
houses  of  tbe  general  assembly. 

We  have  taken  each  and  every  one  of 
the  proof-sheets  thnt  were  Introduced  in 
evideni'e  on  the  part  of  the  respondent, 
and  the  following  Is  the  result  of  a  careful 
comparison  made  of  the  Journals  in  con- 
nection therewith.  The  two  correspond 
perfectly,  bo  far  aa  the  proceedings  of  the 
house  of  representatives  are  concerned, 
with  one  solitary  exception,  and  that  Is 
the  language  of  the  proof-sheet  which  ex- 
hibits the  minutes  of  the  proceedings  of 
tbe  legislative  day,  June  24, 1890,  is,  "the 
amendments  were  adopted  and  the  bill 
was  read  in  full  as  follows.**  while  the 
luuguage  of  the  Journal  is,  "the  amend- 
ments wereadopted,and  the  bill  was  read 
in  full,  and  spread  upon  the  Journal  ot 
the  day's  proceedings."  On  the  Journal 
of  that  day's  proceedings  Che  bill  la 
spread  In  full,  hut  it  doea  not  appear  on 
the  proof-sheet  of  that  day'a  proceedings. 
But  a  comparison  made  ot  tbe  venats 
Journals  with  such  of  the  proof-sheets  as 
are  found  of  corresponding  dates  shows 
there  are  two  or  three  minor  discrepan- 
cies. The  proof-siMiet.  which  purports  to 
be  of  the  proceedings  ot  June  27, 1K90,  is 
only  a  fragment  thereof,  and  baa  neither 
date  nor  caption,  and  Is  therefore  unrelia- 
ble. There  is  no  proof-sheet  ot  the  pro- 
ceedings ot  the  28tb  Jane,  1800.  In  evidence. 
The  proof-abeet  of  the  proceedings  of  tbe 
^tOth  of  June  show  no  reading  of  the  bill 
In  full.  This  waa  corrected  at  a  subse- 
qaent  date  during  the  aesslon,  and  there- 
tore  the  statement  In  the  Journal  which 
ftbnwa  thftt  the  bill  was  read  In  full  ia 
correct.  The  proof-sheet  shows  that  the 
blU  was  spread  iu  full  o^  the  minutes  ul 
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Jane  80, 1R90,  whereas  the  Jonrnal  shows 
tli&p  It  was  spread  In  fail  un  the  Idt  ot  Ja- 
.]y,  1890.  This  la  one  of  the  curreetluns 
and  alterations  of  which  the  reapuDdent 
complains,— of  which  we  will  speak  more 
At  lenirtb  when  that  piilut  Is  reached  In 
Its  order  ol  argoment.  In  other  respects, 
the  entry  on  the  proof-sheet  of  the  pro- 
Geedings  of  Jnly  1, 1890,  ar**  Identical  with 
that  in  the  Joornal  of  correspnndins  date. 
When  the  bill  was  returned  to  the  houHe 
ot  repreaentatlTM  on  tb«  1st  of  July,  1800, 
the  minate  entry  In  the  prouf-aheetol  that 
day's  proceediDipi  corresponds  with  that 
of  the  journal  entry,  with  the  exception  of 
an  omlsidun  In  the  proof-Hbeet  of  the  bill 
haviQK  been  entered  un  tite  Journal, 
thooKh  thesenate  amendments  are  spread 
In  fall ;  and  the  statement  Is  made  that  it 
was  read  by  title,  while  on  the  Journal  it 
la  stated  that  the  bill  was  rear)  In  fall ; 
and  It  Is  spread  In  fnll  on  the  Journal  of 
that  day's  proceedings.  This  conflict  pre- 
sents another  one  ol  the  strenuously  con- 
tested points  In  the  case.  In  the  proof- 
sheet  of  the  proceedings  of  the  8th  of  July, 
1890,  In  the  hoose  uf  representatives,  ap- 
pertaining to  the  executive  veto,  the  entry 
Is  Identically  the  same  as  that  In  the  jour- 
nol  of  corresponding  date*  vis.,  that 
"bouse bill  214 was  read  In  fnll. and  passed 
over  the  governor's  veto."  The  result  of 
this  lengthy  and  palnstalclng  Investiga- 
tion of  the  transcript,  ]onrnaIs,and  pvoof- 
sheetK  is  that  we  And  but  two  discrepan- 
cies—or,  rather,  alleged  dlwrepanciea — be- 
tween  the  proof-sheets  and  Journals,  and 
those  ore:  (1)  The  senate  Journal  of  July 
1, 1890,  shows  that  the  bill  was  spread  in 
fall  thereon,  whereas  the  prool-sheet  does 
not;  and  (2)  the  house  Journalot  proceed- 
ings of  the  same  date  shows  that  the  bill 
was  spread  in  full  thereon,  whereas  the 
proof-sheet  dues  not.  Recurring  to  the  re- 
spondent's, return,  paragraph  4.  we  find 
tne  charjce  distinctly  made  that  In  the 
Jonrnal  ol  the  house  of  representatives 
''alterations  and  unnuthoriced  clianges 
have  been  made "  by  inserting  and 
''spreadlngat  length  said  house  bill  214  on 
July  1,  1890,  when  In  fact  said  bill  was 
read  only  by  title;  •  *  *  and  also  in 
the  senate  Jonrnal  on  said  Ist  day  of  July, 
1890,  as  duly  printed  and  published  on  the 
Sd  ol  July,  1890,  unauthorised  changes  and 
alterations  were  made,  as  will  fully  ap- 
pearfrom  said  original  Jonrnali^etc.  Hav- 
ing finished  thepropused  synoptical  fitate- 
ment  of  the  proceedings  of  the  two  houses 
of  the  general  assembly,  and  made  a  com- 
parison between  It  and  the  proof-sheets 
which  the  respondent's  counsel  filed  In  evi- 
dence, and  demonstrated  what  are  the 
only  contested  points  In  Issue,  we  will 
DOW  examine  the  proof  adduced  In  respect 
to  the  real  and  actual  prucfedings  uf  the 
genera!  assembly,  and  consider  the  re- 
spondent's charges,  and  the  relator's  de- 
fensps  thereto,  und  ascertain  whether  the 
alleged  alteratiuiiR  und  changes  were  au- 
thuriseil  or  uaanthorlsed. 

A.  The  following  we  find  to  be  the  sub- 
stantial facts  In  relation  to  the  alleged 
alterations  of  the  corrected  Journu)  and 
inattcr,  appertaining  to  an  alleged  unau- 
thorised insertion  Insiiidentryuf  huuHe  bill 
SL4,  In  the  printed  journal  of  the  senate 


pnicppfMngs  of  date  July  1, 1S90,  the  same 
being  first  In  the  urderul  their  occurrence: 
The  statement  of  tlie  secretary  Is  that  ho 
Is  authorised,  under  rule  56  of  the  senate, 
to  correct  the  minutes;  and  that  he  makes 
corrections  wherever  errors  are  found, 
without  any  special  dlrectluns  of  the  sen- 
ate- Rule  56  of  thesenate  provides  that 
**the  secretary  shall  read  In  full  the  journal 
dally  [rum  the  sheets  on  which  he  takes 
hid  minutes;  and,  after  having  so  read 
and  corrected,  and  not  before,  the  said 
minutes  shall  be  examined  by  the  presi- 
dent; and,  if  necesdary,  amended  and  cor^ 
rected  under  the  sanction  of  the  senate; 
and  copies  furnished  to  the  printer,  au- 
thenticated by  the  signature  ol  tho  secre- 
tary. The  secretary  shall  consider  him- 
self responsible  to  the  senate  for  the  ac- 
curacy of  the  Joamai."  Being  shown  the 
entry  In  the  printed  Tolnme  Indicating  Che 
senate  proceedings  of  July  1, 1890.  In  refer- 
ence to  entering  on  the  Jonrnal  of  the  pro- 
posed amendment,  at  page  324.  and  hav- 
ing Ills  attention  dlrectetl  to  the  apparent 
contradiction  thereof,  to  be  found  in  the 
proof-sheet  ot  same  date,  the  following 
occurred,  vis, :  "Question.  What  is  the 
truth,— was  It  read  in  fnll  as  reported  at 
page  821,  or  not?  Answer.  It  was.  Q. 
By  whom  ?  A.  By  myself.  Q.  And  when 
did  you  correct  the  omission,  or  authorlxe 
the  printer  to  spread  It  on  the  minutes? 
A.  On  the  next  day.  or  the  second  day 
afterwards.  In  other  words,  as  souu  us 
the  proof-sfaepts  were  returned  from  the 
printer  I  noticed  the  error,  and  requested 
blm  tomakethecorrectton."  "Q.  It  was, 
then,  before  the  legislative  sewsion  ad- 
journed? A.  Yes,  sir;  it  was  directed  by 
me  to  be  done  un  the  3d— un  the  2d  nr  3d 
—of  July;  and  It  appeared  In  the  Capl- 
tollan  Advocate  on  the  3d  or  4th— proba- 
bly the  4th— of  July.  I  don't  remember 
exactly.  •  »  •  Q.  Did  yuu  at  any  time 
make  any  other  corrections  In  the  Journal 
that  you  remember  of?  A.  In  that  mat- 
ter? Q.  Any  other  matter  appertaining 
to  this  bill?  A.  I  remember  of  no  other 
corrections  that  were  made  affecting  this 
bill.  *  *  *  Q.  And  theomlsAlon  to  in- 
chide  it  In  the  •  •  •  proof-sheet  of  ths 
1st  of  July,  1S90,  WAS  an  error  which  yuu 
corrected  afterwards?  A.  Tes.  sir;  I 
made  the  correction,  under  rule  68  ol  the 
senate. " 

The  secretary  explains  that  immediately 
after  the  passage  rif  huuse  bill  214,  In  the 
senate,  /.  e.,  wittiln  15  minutes, he  returned 
it  to  the  liouse  of  repreRentatlves;  that,  in 
tbe  mean  time,  he  did  not  spread  the  bill 
upon  the  senate  journal ;  could  not  have 
doneso. because  it  had  notthen  beenmade 
out.  The  Journal  clerk  had  not  even  com- 
menced to  prepare  the  minutes  ol  that 
day's  session  for  the  printer.  He  says: 
"  When  I  discovered  the  error,  I  got  a  copy 
of  the  bill,  and  had  It  sent  to  the  printer. 
•  *  *  1  obtainpd  a  copy  from  the  clerk 
of  the  house  of  representatives,  and  sent 
It  to  the  printer,  on  the  2d  orSd  ot  July, 
1890.  •  •  •  I  discovered,  when  the 
proitf-sheet  of  this  day's  pruceedlngn  [the 
1st  of  July,  ISOt)]  was  furnished  by  the 
printer,  thai  the  bill  was  not  spread  in 
full.  I  thereupon  ^ut  a  copy  uf  the  bill, 
and  gave  it  to  the  prlnter,^^  *  *  land 
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directed  him  to  upread  it  on  the  mloates. " 
The  foreman  of  the  Advocate  and  the 
manafrlnte  editor  state  that  they  have  re- 
peatedly had  correctloTiB  made  in  the 
jourDala  from  time  to  time,  whein  clerical 
evrorB  have  taken  jilace;  and  such  errors 
"have  been  corrected,  when  practicable. In 
the  book  form  itself."  They  state  that, 
OD  being  requested  by  the  <»tHcerB  of  the 
tn-o  bouses,  under  whose  directions  tbey 
operate,  tbey,  customarily.niadesnch  cor* 
rections  as  thpy  mtjcht  ufflctttlly  suKSrest. 
This  the  editor  said  he  had  "previously 
doiie  ander  Hlmllar  clrcumstancen."  Ue 
states  that  he  has  been  connected  with 
the  public  printing  offlce  erer  since  1S80. 
In  spealilnfE  ol  the  final  completftm  of  the 
Journal,  he  says:  **  We  [staff  and  printers] 
consider  that  they  are  not  complete  until 
afterthey  havebeen  finally  approvel  by  the 
officers  of  the  two  houses,  and  such  correc- 
tloDB  as  they  cuBtomarily  [sutsgest]  hHve 
been  made."  A^ain,  he  says:  **I  know 
that  the  custom  has  been  for  the  two  offl- 
cera  £clerk  and  secretary]  to  return  to 
Baton  Rouge:  for,  as  you  know,  neither 
house  completes  its  Journal ;  and  then  the 
two  ofilcers  *  *  *  make  up  their  cor* 
rections,  and  in  that  Cwa3*]  things  are  pat 
In  proper  shape." 

On  this  state  b*  facts,  was  the  secretary 
Justified  ininfltructing  the  printer  to  enter 
the  amendment  on  the  Journal  of  the  sen- 
ate? Senate  rule  66  was  evidtiDtly  framed 
with  special  referenee  to  the  pruvtslona  of 
article  28  of  the  constitution,  which  de- 
claresthaf'each  houseshall  keepa  Journal 
of  Its  proceedings,  and  cause  the  same  to 
be  published  Immediately  after  the  close  of 
the  session;"  and  that  "the  original 
Jonrnal  shall  be  preserved,  after  publica- 
tion, in  the  office  of  the  secretary  of  state, 
but  there  shall  be  required  no  other  record 
thereof."  It  also  conforms  to  the  provis- 
ions of  section  10  of  the  printing  law, 
which  declares  that  within  two  days  after 
tbf  Journal  of  each  house  shall  have  been 
approved,  the  state  printer  aliall  publish 
the  same,  as  so  approved,  once  In  the  offi- 
cial Jourual  of  the  state,  and  the  same 
matter  so  published  shall  be  made  up  Into 
book  form."  And,  as  article  of  the 
constitution  dIrectH  that  a  proposed  con- 
stitutional amendment  shall  be  entered 
on  the  Journal,  reference  was  evidently 
made  to  the  same  journal  that  the  consti- 
tution declares  shall  be  "publlRbed  Imme- 
diately after  the  cIosp  of  the  session ; "  the 
same  Journal  that  It  declares  shall  be 
"preserved,  after  publication,  in  the  office 
of  theaecretaryofstate;"  theaamejonrnal 
which  it  says  shall  constitute  the  only 
record  of1egl8latlveproceedInp;H;  the  same 
Journal  which  the  state  printer  Hhall  pub-  . 
lish  in  the  official  gazette,  and  make  up  In 
book  form.  It  Is  manifest  that  correc- 
tions which  are  necessary  ought  to  be 
made.  If  practicable,  before  publication, 
and  that  It  Is  only  possible  tor  a  proposed 
conatitntlunal  amendment  to  be  entered 
on  the  Jonrnal  after  it  has  been  completed. 
Rule  56  provldfs  'bat  "the  secretary  shall 
read  the  minutes  daily,"  and, after  having 
"so  read  and  corrected,  and  not  before, 
the  said  minutes  shall  be  examined  by  the 

S resilient."  And,  If  necessary,  same  may 
d  again  "corrected  and  amended,  under 


the  aanntlon  of  the  amate."  When  all 
neceesary  corrections  have  been  uiade, 
copies  shall  "be  furnished  to  the  printer, 
authenticated  by  the  signature  of  the  brc- 
retary."   Not  only  so,  but,  as  If  to  put  bis 
authority  beyond  question,  the  rate  •!»- 
Clares  that  "the  secretary  shall  consider 
himself  responsible  to  the  senate  for  the 
accuracy  of  the  Journal."   Then,  by  whom 
are  the  minutes  to  be  corrected,  and  given 
proper  shape  for  publication  in  Joaroal 
form,  if  not  by  thf  secretary?  It  wan  at 
this  particular  stitge  that  the  secretary 
made  the  discovery,  as  lie  supposeil,  that 
the  printer  ha<l  erruneoualy  failed  tolncur- 
porate  house  bill  214  Into  the  proof-sheet 
of  thesenate  proceedings  of  theist  of  July. 
1890,  and  thereafter  furnished  him  a  copy 
thereof,  and  caused   him  to  iuHert  tue 
same  In  the  Capltollan  Advocate  of  the  3d 
or  4th  of  that  month.   The  couatitution 
does  not  appear  to  requlru-an  amendioeut 
to  be  published  on  the  proof-sheeta,  but 
only  to  be  entered  on  the-  Journal;  and 
therefore  the  secretary  seems  only  tu  hare 
made  a  tbnely  auggestion  to  the  printer* 
which  he  carried  out,  and  "entered  In  the 
Journal"  of  that  day's  proceedings,  house 
olll  214.  as  soon  aa  it  was  first  putillsbed  Id 
the  official  newspaper,  and  prior  tu  the 
adjournment  of  the  general  assembly. 
This  alteration  was  madewlthln  the  twu- 
day  limit  allowed  by  the  printing  law  be- 
tween the  date  at  which  corrections  are 
to  be  made  and  a  corrected  copy  uf  the 
mlnutee  areput  to  press  In  the  state  ga- 
sette.  It  was  a  matter  of  detail,  with  the 
performance  of  which  the  secretary  was 
Intrusted,  under  the  roles  of  the  senate. 
It  was  a  matter  that  appertained  to  the 
"accuracy  of  the  Journal,"  for  which  he 
was  responsible  to  the  senate.   Article  256 
of  the  constitution  does  not  B<>e!n  to  con- 
template that.  In  respect  tu  euterinK  bm 
amendment  on  the  Journal,  any  action  on 
the  part  of  the  senate  is  required.  Itseys, 
"  Propoaitlono    for   amendment  •  •  • 
may  be  made  by  the  general  assembly 
*   *   *  if  two-thirds  of  alt  the  membera 
elected  •  •  *  shall  conrurtberein,  after 
such  proposed   amradments  have  been 
read ;  **  thns  Implying  action  by  the  senate. 
Then  followa  this  language,  vU.,  "nacb 
proposed  amendment,  •  •  ■  t(>gether 
with  the  yeas  and  nays  thereon,  shall  be 
entered  on  the  Journal ; "  Implying  the  peiv 
torninnce  of  a  mere  clerical  duty. 

It  thus  appears  that  there  are  two  re- 
qnirpments  made  by  the  senate:  (1)  The 
n>adlng  In  open  session  on  three  aevpral 
days  of  a  proposed  cmstltutlonal  amend- 
ment; and  (2)  the  expresslim  of  its  ap* 
proval  thereof  by  a  two-thirds  vote  of  its 
members  concurring  therdn.  After  these 
two  requirements  have  been  folfllled,  there 
are  two  constitutional  directions  that  are 
to  be  performed :  (1 )  The  proposed 
amendment  must  be  entered  on  the  Juar^ 
nal;  and  (3)  the  yeas  and  nays  muat  alao 
be  entered  thnreon.  It  is  worthy  ol  note 
that  the  conetltntlonal  retiulrement  ut 
the  senate  that  an  amendment  shall  be 
concurred  In  by  a  vote  of  two-thlrda  ol 
its  members  Is  a  wholly  different  thing 
from  the  constitutional  direction  that  the 
yeas  and  nays  shall  be  entered  upon  the 
Journal;  lUso  that  the  req^iremunt  that 
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an  amendment  shall  be  read  \a  ]wt  aa  dls- 
tiDct  from  tbe  dlrwtlun  tbat  It  ahaU  be 
entered  npon  t be  Joornal.  TtaeTotlnfc  aud 
the  readlnis  form  parte  of  tbe  proceed- 
lUfCBi  but  tbe  entering  on  the  joarnal  of  an 
amendment,  and  tlie  yeas  and  nays  there- 
on,cannot  be  performed  until  after  the  pro- 
ceedlnKB  have  been  completed,  corrected, 
Journalised,  and  put  In  type.  Now.  It  Is 
not  contended  that  theyeaaandnaya  were 
not  entered  on  tbe  eenate  JODmal.  It  Is 
not  claimed  tbat  the  senate  authorised 
the  secretary  to  enter  tbe  yeas  and  nays 
on  the  Jonnial.  The  fart  that  the  yeas 
and  naya  were  thus  entered  on  tbe  Joanial 
la  not  matter  of  complaint  by  tbe  re< 
epondent ;  yet  It  isa  matterorserlouscom- 
plalnt  that  the  proposed  amendment  was 
thus  entered  In  the  Joarnal,  without  pre- 
Tlona  authority  obtained  from  the  senate* 
by  the  secretary,  notwlthstandlngr  the 
coBstltntlonal  precept  la  that  "an  amend- 
ment, together  with  the  yeas  and  nays 
thereon,  sliall  beenteredon  thejonrnal." 
The  authority  of  the  secretary  to  thus  en- 
ter the  amendment  Is  questioned,  whereas 
bis  anthorlty  to  enter  tbe  yeas  and  nays 
thereon  is  unqaeatloned  and  unchallenged. 
The  failure  of  tbe  secretary  to  enter  one 
wonid  hare  resulted  Just  as  fatally  to  the 
proposed  amendment  as  a  failure  to  en- 
ter the  other;  and  tbe  tactt  admission  of 
the  correctness  of  one  entry  leaves  the  nec- 
ensary  Inference  of  the  correctness  of  the 
other.  The  fact  of  tbe  secretary  having 
procured  ft>r  tlie  printer  a  copy  of  tbe 
araendment  from  the  clerk  of  the  houae  of 
representatives,  after  tbe  senate  bad  tak- 
en action  on  It,  and  bad  returned  the  bill 
thereto.  Is  of  no  possible  conseguence; 
for,  Immediately  after  Its  final  passage  In 
the  senate, — within  15  mlnuten,  the  sec- 
retary states,— the  origluai  bill  was  re- 
turned to  the  house.  It  would  have  been 
quite  Impracticable  for  the  orlf^nal  bill 
to  beTe  lieen  withdrawn  from  tbeflleof 
the  senate,  and  surrendered  to  tbe  print- 
ar.  A  certified  copy  from  the  clerk  of  the 
bouse,  wherein  tbe  bill  origioa(ed,  aud 
was,  at  the  time,  pending  consideration 
of  the  senate  amendments,  served  quite  as 
well  for  the  publication  as  a  copy  certified 
to  by  the  secretary  of  tbe  senate.  In  treat- 
ing ot  the  "  mode  of  proof  of  public  docn- 
meuta"  and  "acta  of  state,"  aa  he  denom- 
inates the  published  statutes  and  Journals 
of  legislative  proceedings,  Greenleaf  says: 
**  Acts  of  state  may  be  proved  by  the  pro- 
<1  action  of  the  original  printed  document 
from  a  press  autborlEed  by  government." 
1  Orwnl.  Ev.  S  479.  **  In  most.  If  not  alt,  of 
tbe.  United  States,  the  printed  copies  of 
tbe  laws  and  resolves  of  tbe  legislature 
published  hy  its  authority  are  competent 
evidence,  either  by  statnte  or  Judicial 
decision;  and  It  Is  sufhclent  prima  facie 
that  the  book  purports  to  have  been  so 
printed.  *  *  •  Confidential  persons  are 
selected  to  compare  the  copies  with  the 
original  rolls,  and  superintend  the  print- 
lug.  The  very  object  of  this  provision  is 
to  fomlsh  the  people  with  authentic  cop- 
ies: and,  from  their  very  Batnre,  printed 
copies  of  this  kind  •  •  *  are  aa  much 
to  be  depended  npon  aa  the  exemplifica- 
tion verified  by  an  officer  who  Is  keeper  of 
Che  record."    Section  480;  Watklns  T. 


Holman.  IG  Pet.  25;  Pease  v.  Peck,  18 
How.  686.  "It  is  deemed  essential  t<»  the 
character  of  these  books  that  tbe  entries 
In  them  be  made  promptly,  or,  at  least, 
without  such  long  delay  as  to  impair 
their  credibility;  and  that  they  be  made 
hy  tbe  person  whose  duty  It  was  to  make 
them,  and  in  tbe  mode  required  by  law.  If 
any  has  been  prescribed.  *  *  •  But 
[the  books]  must  be  accompanied  by  pruof 
that  tbey  came  from  the  proper  reposito- 
ry. Section  485.  With  reference  to  the 
admissibility  and  effect  ot  such  public 
documents  In  evidence,  that  author  an> 
nuances  tlie  rule  to  be  this :  "And  here  It 
may  be  generully  observed  that,  to  ren- 
der such  documents,  when  properly  au- 
thenticated, admissible  in  evidence,  their 
contents  must  be  pertinent  to  the  Issue. 
It  Is  also  necessary  that  the  document  be 
made  by  tht  peniKin  whose  duty  it  waa  to 
make  tt»  and  tbat  tbe  matter  It  contains 
be  such  as  belonged  to  bis  province,  or 
came  within  his  official  cognizance  and 
<ibservatlon.  Documents  possessing  these 
requirements  are.  In  general,  admisalble 
to  prove  prfin&  /kcle,  or  conclusively,  the 
facts  they  recite."  Section  491. 

In  our  opinion,  tbe  author  may  bare- 
lied  npon  as  having  concisely  summarised 
the  law  on  this  subject;  and  It  la  clear  to 
onr  minds,  from  due  cooolderatlon  of  tlie 
sabjent,  tbat  full  faith  and  credit  may  be 
given  to  the  senate  journal.  Yet  there  la 
stllL  another  consideration  which  exercises 
a  cantrolllug  Influence  over  this  entire 
question,  and  wtalcb  la  more  potent  than 
any  other;  and  It  Is  this:  It  appears 
that  on  the  Sth  of  Jnly.  1K90,  after  house 
bill  214  had  been  pasaed  over  the  govern- 
or's veto  by  a  two<thlrds  vote  of  all  tbe 
memtiers  elected  to  the  hoase  of  represent, 
atlvps,  and  tbesamehad  been  transmitted 
to  the  senate  again.  It  waa  therein  re- 
ferred to  the  senate  Jadidary  committee 
fur  a  report,  and,  in  obedience  thereto* 
they  reported  a  resolution,  In  which  It  \n 
formally  declareil  "that,  said  bill  having 
been  t>&*<Md  by  the  votes  of  twt»-thlrds  of 
the  members  elected  in  both  houses  and 
spread  on  the  jonmals  thereof.  It  became 
the  duty  of  the  secretary  of  state  to  sab- 
mlt  the  same,"  etc.  In  our  opinion,  this 
declaration  Is  a  complete  and  explicit 
ratification  of  the  secretary's  action,  U 
any  was  needed  to  validate  his  act  In  ea- 
tering  the  amendment  on  tbejunrnal.  un- 
der the  circumstances  herein  related.  This 
artion  was  advisedly  and  deliberately 
taken,  and  with  direct  reference  to  the 
concurrence  of  two-thirds  ot  the  mem- 
bers of  each  of  the  two  hnusm  ot  the  gen- 
eral assembly  therein,  and  the  entry  of  the 
amendment  on  thejtramals  thereof.  Had 
they  not  been  both  advlsetl  and  well  sat- 
isfied on  that  score,  their  action  would 
have  been  rash,  and  Hi>erated  the  ntter 
annihilation  of  the  proposed  amendment, 
while  their  deliberate  purpose  was  to 
preserve  It  and  give  It  legal  effect.  Hence 
we  deem  it  our  duty  to  give  effect  to  thla 
ratification  f>f  the  secretary's uct,— It  there 
were  a  doubt  of  Its  legality, — and  which 
clearly  shows  that  the  proposed  amend- 
ment was  entered  upon  the  senate  Journal 
within  tbe  terms  ond  meaning  of  arttela 
259  of  the  constitution.       ^  ■ 
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B.  Tntfa  retpard  to  the  alleged  alteration 
ol  the  Journal  of  the  house  of  represeata- 

tlvea  In  respect  to  entering;  the  proposed 
amendment  thereon  after  the  adjuurn- 
menfc  uf  the  seoeral  aesemhly.  there  are 
aome  additional  facts  that  should  be 
stated  In  this  connoctlon,  and  they  are  as 
follows,  Tti.:  The  clerk  of  the  house  of 
repreHentatives  states  that  "he  made  no 
corrections  after  the  adjournment  of  the 
sesslun,"  but  (after  the  adjournment  of 
the  aeseion)  he  went  to  Baton  Roujce  "  to 
see  that  correctiuns  which  he  had  ordered 
made  before  were  made.  That  was  the 
cause  of  his  visit."  "Qneatlon.  Do  you 
remember  calling  on  Mr.  Williams,  the 
printer,  about  making  any  corrections 
during  the  session  connected  with  this 
bin?  Answer.  Yes.  air.  Q.  State  what 
they  are.  A.  I  remember  aeveral  cases, 
but  I  remember  one,  eapeclally,  to  which 
my  attention  was  called  this  momljig.  If 
yon  wish  me  to  state  that.  Q.  Yes,  I  do, 
A.  He  says  he  called  the  attention  of  the 
hnslDees  manager  of  the  newspi^Mr  to  the 
fact  that  hunse  bill  214  was  not  printed  in 
the  proof  sheeta  or  slips ;  and  f nrulshed 
him  a  copy  of  the  bill,  calllag  his  atten- 
tion directly  to  where  It  should  go  in,  and 
made  a  memorandum  of  It  as  a  guide. 
That  was  after  the  publication  of  the  pro- 
ceedings of  the  2d  uf  July,  I  think,"  A  e., 
the  proceedings  of  the  daily  session  of  the 
Ist  ot  July,  1R90.  "On  Friday  night  after 
Chat,  which  was  the  night  of  the  4th  of 
Jnly,  *  *  *  I  told  Mr.  Landry  to  go  to 
the  printlag-ofnce,  and  find  out  if  the  cor- 
rection had  been  set  up  in  proper  shape, 
and  he  returned  *  *  and  infurmed 
me  that  It  had  been  set  up,  and  wuuld  ap- 
pear In  the  next  day's  Issue  of  the  Advo- 
cate. I  went  to  the  printing-office  myseltt 
and  asked  Mr.  Williams  If  he  had  made 
that  correction,  and  he  told  me  that  he 
had  not,  nt  that  time,  made  It,  but  he 
wuuld  see  to  It  that  It  was  made.  *  ■  •  • 
I  got  the  paper  on  the  next  morning,  and 
found  that  it  was  not  In  It,  and  I  returned 
to  the  printing-office  the  next  morning, 
and  insisted  that  It  should  go  Into  my 
book-form;  and  I  think  that  1  said  to  him 
at  that  time  that  J  claimed  that  right, 
as  It  was  his  fault  that  It  was  not  put 
Into  book-form.  Q.  That  was  made  dur- 
ing the  aeHSion?  A.  Yes,  sir;  the  correc- 
tion was  handed  to  Mr.  Beddy,  during  the 
session  of  the  btiuse,  In  open  (lesslnn.  I 
remember  that  circumstance.  I  remember 
that  I  sent  for  him,  and  that  he  came  to 
my  desk  in  the  house,  and  that  I  left  my 
desk  with  him,  and  explained  to  him  Jnst 
where  the  correction  should  be  made." 
He  states  positively  that  he  called  on  Mr. 
Williams,  Mr.  Reddy,  and  Mr.  Jones— all 
uf  the  Advocate  staff — to  make  the  correc- 
tlna  lie  desired,  and  that  it  was  not  done. 
Mr.  Reddy  was  asked:  "Question.  Do 
you  not  recollect  a  correction  made  In  the 
form,  affecting  proceedings  ot  the  house  of 
Jnly  1,1890,  bearing  special  reference  to 
an  omission  lii  your  proof-sheets  of  tlie  in- 
sertion of  house  bill  214?  Answer.  Well,  1 
recollect  that  that  chtince  was  made,  and 
that  it  was  m»de  after  that  day.  It  was 
after  July  let.  Q.  Abiiut  when?  A. 
About  when  we  did  the  work?  Q.  When 
lid  yon  make  the  change?  A.  We  began 


to  make  the  change  aa  Hoon  as  we  were 
ordered  to  do  so  by  Mr.  TreaeTant*  In  or* 
der  that  the  work  might  be  turned  over  as 
soon  as  posslhle  to  the  secretary  of  state. 
Q.  It  Is  In  evidence  that  Mr.  Tresevaat 
called  your  attentinu  to  It  on  Jnly  4th.. 
and  aent  for  you  to  coine  to  the  house. 
A.  I  cannot  aay.  Q.  I  tell  yon  that  for 
your  Information ;  that  thn  testimony  uf 
Mr.  Tresevant  saya  Jnly  Ist.  A.  i  c»a 
verify  the  fact  tb&t  I  waa  called  oo,  bnt  I 
cannot  give  you  the  date.  Q.  How  long 
after  you  were  called  upon  did  you  give  di- 
rections to  mnlie  alterations?  A.  I  went 
back  to  the  office,  and  gave  Mr.  Wliliaras 
Instructions  to  begin  at  once  on  the  alter- 
ations. Oar  type  waa  tied  oit^  and  the 
nlterattons  were  not  made.  Wa  couM  not 
fcet  type  to  gi>  along  with  the  worli. 
[Italics  ours.]  *  *  *  Q.  You  are  posi- 
tive the  work  waa  done  after  the  adjunrn- 
ment  of  both  bonses?  A.  Yea,  sir;  I  am 
quite  positive  that  this  work  was  done- 
niter  the  adjournment  of  both  houses.  Q. 
But  the  order  was  given  toyoD  daring  ttie 
session  ot  the  l^lslatareY  A.  Yes. sir;  oo 
the  desk  of  Mr.  Tresevant.  He  called  me 
up,  and  marked  on  tha  prool-alieet  where 
It  was  to  go  in,  and  he  gave  me  to  ander- 
atand  that  It  was  on  acconnt  of  some  er- 
ror of  somebody  in  tb«  ofBce.  I  investi- 
gated the  matter,  and  my  mind  Is  still  In 
doubt  as  to  who  la  really  to  blame  for  the 
mistake;  but  the  order  was  given  In  the 
session,  npon  the  desk  of  Mr.  TreiaTant. 
in  the  house  ot  representatives."  When 
Mr.  Jones,  editor  of  the  Advocate,  was  re- 
called, the  attorney  general.  In  the  courae 
of  his  rrosB-interrogatury,  aaked  iiim : 
"Question.  You  have  heard  tiie  testimony 
of  Mr.  Trezevant.  You  osked  me  a  while 
ago  for  permission  to  consult  him,  which 
I  declined.  You  have  now  heard  It.  Do 
you  wish  to  add  anything?  Answer.  1 
corroborate  it,  so  far  as  my  persunal 
knowledge  Is  concerned.  Q.  You  cnrntb- 
orate  it  so  lar  aayourpersonal  connection 
with  it  la  concerned?  A.  Yes,  sir."  He 
then  proceeded  to  correct  hie  former  state- 
ment In  reference  to  having  aatiafled  him- 
self thn  t  the  omtesiou  of  house  bill  214  was- 
not  the  fault  of  a  printer,  and  says  that 
his  said  statement  is  correct  only  In  ao 
far  as  the  senate  Journal  is  canceled,  and 
not  in  so  ikr as  the  hoaaejoumal  is  coa- 
cerned. 

This  lengthy  quotation  from  the  tefitl- 
mouy  of  witnesses  was  deemed  necessary 
for  the  double  purpose  of  proving— />'//«(, 
that  the  clerk  of  the  houw  of  repre»enta- 
tivee  not  only  discovered  the  omission  of 
the  proponed  amendment  ffom  the  proof- 
sheets  of  the  dally  sesBlon  of  the  house  as 
of  the  1st  of  July.  ItjOO.  as  soon  as  the 
proof-sheets  were  exhibited  to  him  on  the 
day  following,  but  he  demanded,  not  once, 
but  several  times,  not  of  one  of  the  staff- 
officers  ot  the  state  gazette,  but  of  feveral 
of  them,  to  Insert  It  in  the  Jonmal,  but 
without  avail;  and,  second,  that  the 
fault  and  failure  to  make  a  proper  and 
timely  inaertion  thereof  waa  confessedly 
that  of  the  printer  ana  his  atisocintea. 
Had  the  correction  been  made  at  the  time 
it  was  demanded  by  the  clerk,  the  status 
of  the  proposed  amendment  Id  the  bouse 
ot  representatives  would  have  beeUp  la 
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point  of  tact  as  It  is  In  point  of  law,  Jast 
tbe  same  aa  Its  Journal  whs  la  the  aenatu, 
ontheadut  Jaly,]890.  TblH  bring  Itslegal 
Mtatus,  all  tbat  we  have  said  tn  reterance 
to  tbe  allejced  alteration  ol  tbe  senate 
Journal  Is  strictly  applicable  to  tbelour- 
nalol  tbefauuae  ol  rcpreseDtatlvea.  while 
it  is  true,  as  a  matter  ol  tact,  that  the 
amendment  bad  not  been  actually  entered 
on  tbe  boun  Joonial, yet  It  was  lo  record* 
ed  Intbebonite  calendar  of  tbe  proceedings 
ot  the  1st  of  July.  1890.  Hence,  when  on 
tiieMh  ol  July,  1890,  tbe  booM  ot  repre- 
•entnttves  recalled  Its  vote  on  the  veto 
nieesaKe  of  the  Kovemor,  and  adopted  and 
made  Its  own  the  senate  reeolutlon  above 
quoted,  it  acted  on  lnIorm«tlon  Just  as 
authoritative  as  tbe  senate  had  before  It 
when  tbe  reaolntlon  was  adopted  therein. 
TblB  ararumoit  was  necessary  only  for  the 
purpose  of  establishing  the  legality  ot  the 
entry  on  tbe  house  Journal  of  the  enrolled 
house  bill  214;  that  is.  after  the  Henate 
amendments  bad  been  incorporated  there- 
in. Though,  in  our  opinion,  that  was  not 
strictly  necessary,  inasmacta  as  tbe  orig- 
inal text  ot  tbe  bill  bad  been  previously 
Inserted  in  the  house  Journal,  and  after  Its 
final  adoption  In  the  senate  with  amend- 
ments the  said  senate  amendments  were 
spread  upon  the  house  Journal  also.  Bnt 
we  are  satisfied  that,  under  the  circum- 
stances detailed,  the  clerk  ot  the  bouse  of 
repreeentatlves  hadaclear  and  undoubted 
right,  and  it  was  his  duty,  to  see  that  the 
proper  correcllon  should  be  made.  If  be 
had  not  that  right,  there  was  no  one  else 
who  could  have  had  the  correction  made 
during  the  vacation  of  the  general  assem- 
bly, notwithstanding  It  was  a  proper  one 
to  be  noade.  On  tliewhole,onr  conclusion 
Is  that  tbe  charges  made  by  the  respond- 
ent tbat  unauthorised  alterations  and 
changes  bad  been  made  in  the  printed 
official  Jonmals  of  the  senate  and  honse  of 
representatives  are  not  sustained;  and 
tbat,  taking  tbe  pubUsheil  official  Journals 
as  onr  guide,  it  appears  that  all  tbe  es- 
sential formalities  ol  procedure  provided 
in  article  ot  tbe  constitution  have  been 
compiled  witli. 

6.  Having  disposed  of  tiie  charges  made 
by  the  respondent  that  alterations  and 
ciiangeB  were  made  tn  the  jonmals  of  tbs 
respective  houses  without  authority,  and 
whereby  said  Journals  were  vitiated,  and 
their  effect  destroyed,  as  evidence  of  the 
legislative  action  ot  tbe  general  assembly 
on  the  proposed  constitutional  amend- 
ment, we  are  next  to  consider  tbe  remain- 
ing grounds  tbat  are  assigned  In  tbe  re- 
turn of  the  Invalidity  of  the  proposed 
amendment.  Some  of  these  grounds  are 
assigned  as  existing  in  the  amendment  ex- 
trinslcally,  and  otners  as  existing  therein 
IncrinBlcally.  We  maystate,  as  a  prelimi- 
nary to  the  discussion  ot  the  remaining  Is- 
sues In  the  return,  tbat  tbe  right  of  tlie 
secretary  o!  state  to  raise  such  Issnes  (or 
Judicial  determination  as  preivquislte  to 
g^ntlug  tbe  relator  relief  by  mandamua, 
compelling  him  to  publish  tbe  proposed 
amendment.  Is  very  questionable  indeed. 
But  we  are  indlsposefl  to  hamper  and  cir- 
cumscribe any  remedies  the  respondent 
thinks  himself  entitled  to.  and  will  under- 
take tbe  iuvestigatloQ  ot  tbe  Issues  raised 


only  for  the  purpose  of  determining 
whethertbe  alleged  Invalidities  In  the  con- 
fection ol  the  proposed  amendment,  and 
its  allseed  Illegal  and  nuconstltntloual 
features,  are  so  glaring  and  patent  as  to 
furnish  tbe  secretary  of  state  Just  ground 
ot  refusal  to  publish  it. 

a.  The  first  proposition  to  which  our  at- 
tention is  attracted  Is  that  tbe  proposi- 
tion for  the  amendment  of  tbeconstitution 
"never  acquired  tbe  forceand  ettectof  law, 
because  tbe  aaoM  was  vetoed  b;  the  gor- 
fmor,  and  the  said  bill  failed  to  pass  over 
the  veto,  as  required  by  the  constltncion 
and  laws  of  this  state,  in  order  to  make  it 
operative."  It  may  be  at  once  conceded 
that  the  decision  of  this  question  must  bs 
guided  and  controlled  by  the  provisions 
of  the  written  organic  law  on  the  subject, 
as  they  are  plain  and  nnamblguons,  and 
constitute '*the  measure  iff  power"  witb 
respect  to  the  three  cu-ordlnate  branches 
of  the  slate  government.  It  may  be  at 
once  conceded  that  the  proposed  amend- 
ment "never  acquired  the  force  and  effect 
of  law,"  and  never  became  "operative" 
as  a  law;  not,  however,  because  the 
measure  represented  by  house  bill  214  did 
not  receive  tbe  sanction  and  approval  ol 
tbe  executive;  not  because  It  "failed  to 
pass  over  the  veto,  as  required  by  tbe 
constitution  and  laws  ot  this  state,  "as 
tlie  respondent  returns;  but  because  the 
256tb  article  ut  the  constitution  declaren 
that  "a  proposition  for  the  amendment  ol 
this  constitution  •  *  *  shall  be  snb- 
mltted  to  thetiectors  for  their  approval  or 
rejection;  and.  If  a  majority  voting  on 
said  amendment  *  »  •  shall  approve 
and  ratify  the  same,  then  such  amend- 
ment *  *  *  so  approved  and  ratified 
shall  conHtitute  a  part  ot  the  constitu- 
tion." Tbe  proposed  amendment  Is  a 
"proposition  merely,  until  "approved 
and  ratified"  by  tbe  votes  of  a  majority 
ot  tbe  electors  of  the  state,  cast  at  en 
"election  for  representatives;"  and,  when 
"so  approved  and  ratified,  "It  constitutes, 
not  a  law,  but  "a  part  of  the  constitu- 
tion." It  Is  perfectly  manliest,  theu,  that 
neither  the  signature  ot  the  governor,  ap ' 
proving  the  measure,  nor  the  passage  of 
tlie  same  by  a  two-thirds  vote  of  tbe  re- 
spective bouses  (}l  the  general  assembly, 
could.  In  any  way,  affect  It,  In  any  man- 
ner or  degree.  Nelthertheonenorthe  oth- 
er could  gl  ve  the  proposition  "  the  force  or 
effect  uf  law. "  This  objection  of  the  re- 
spondent seems  to  bave  been  taken  under 
article  78  ot  the  constitatlon.  appertain- 
ing to  tbe  "execatlve  department,"  and 
which  declares  that  **every  bill  which 
shall  have  passed  both  houses  shall  be 
presented  to  the  governor.  If  he  ap- 
prove, he  shall  sign  It;  It  not.  he  shall  re- 
turn It.  with  his  objections,"  etc. ;  "and. 
It  passed  by  two-thirds  of  the  members," 
etc.,  "It  shall  be  a  law."  The  proviHiona 
of  article  76  are  of  similar  Import.  They 
are:  "Every  order,  resolution,  or  vote,  to 
which  the  concurrence  ot  both  houses 
may  be  nece^Rry,  except  on  a  question  of 
aujournmeut,"  etc.,  "shall  be  prenented 
to  the  goreronr,  and,  nefore  It  shall  take 
effect,  be  approved  by  him ;  or,  ueinp:  fllH- 
approved,  shall  be  repasHed  by  two-thlrdtt 
of  the  members  elected  to  ea^h  house.'" 
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Bach  of  these  articles  relate  to  the  duties 
of  the  executlTB,  Id  respect  to  his  approval 
or  diHnppruvalt>r  ordianry**acteot  Htate," 
orrPBulreaot  tl)e  geDera)  assembly  io  re- 
spect to  tbair  becoming  operative  and 
effective  as  lawu.  without  ratldcatlon  by 
the  electors.  But  article  256  of  the  aaine 
oi^anic  lavr,  under  the  headlDK  "Amend- 
ment and  fievltilon  of  the  Constitution,'* 
eoofldea  to  the  execatire  bat  one  trust, 
and  Imposes  npon  hlui  Uut  one  duty.  It 
says:  "The  result  of  said  election'*— that 
is,  the  election  at  which  a  proposed  con* 
stitutloual  amendmentissubuiitted  to  the 
electors  for  tbeir  ratification  or  rejection 
—"shall  be  made  known  by  the  procla- 
mation of  the  governor."  This  delesa- 
tlon  of  a  slnKle,  specific  duty,  In  respect 
to  such  proposition,  wouTd  seem,  under 
ordinary  rules  of  construction,  to  exclude 
every  other.  The  argument  of  the  attor- 
ney general,  un  another  branch  of  this 
case,  seems  to  concede  the  correctnems  of 
this  view,  as  he  falls  to  enumerate  the  ap- 
proval of  the  governor  as  oneol  the  essen- 
tials to  the  perfection  of  a  proposed 
amendment.  The  paragraph  referred  to 
Is  the  following,  viz.:  ''Article  256  of  the 
constitution  of  li^,  providing  for  propo- 
sitions lor  amendments  to  theconstltu 
tlon.  requires  the  following  chronological 
order  to  be  purHued  by  the  general  assem- 
hly  In  makiuK  such  propositions:  First, 
a  reading  in  each  house  on  the  three  sepa- 
rate days;  Awoocf,  the  yeaf;  and  nays 
thereon;  tMrtf.  the  entry  or  spreading  on 
the  Journal;  iburth,  publication  by  the 
secretary  of  state;  Sftb^a.  majority  vote 
of  the  electors;  sixth,  proclamation  of  the 
governor."  And  another  of  the  respond- 
Ant's  attorneys  admits  that  "the  whole 
power  granted  to  the  general  assembly 
win  be  found  la  article  25tf  of  the  constitu- 
tion.** In  this  view  we  concur.  Whilethla 
argument  might  be  nnlarged,  and  coptona 
opinions  cited  from  the  courts  of  last  re- 
sort In  other  states,  we  are  of  the  opinion 
that  an  extension  of  this  dlttuussion 
would  be  of  no  avail,  and  citation  of 
authority  would  not  give  any  additional 
light  on  the  question  under  considera- 
tion. Our  conclusion  Is  that  the  signa- 
ture of  the  governor,  to  the  proposition 
for  the  amendment  to  the  constitution 
under  dlecnssion,  is  not  required  by  the 
constitution,  and  that  his  disapproval  of 
It  did  not  affect  Its  validity. 

b.  Theseironil  prnpoHitlon  fordiscuHslon 
Is  as  follows,  vli. :  "That  said  house  bill 
No.  214  Is  a  measure  of  pure  and  simple 
onllnary  legislation,  and  a  proper  sub- 
iect  of  exceutlve  veto;  that  it  was  Intro- 
doced  as  a  bill,  entitled  a  bill,  acted  upon 
as  a  bill,  in  both  bouses,  enrolled  as  a  bill, 
sent  to  the  executive  as  a  bill  for  his  ap- 
proval, and,  alter  veto,  was  taken  up  and 
considered  and  passed  over  said  veto  in  one 
bouse,  and  fallud  In  tbeother  house,  to-wlt. 
In  thf  senate;  that,  even  If  a  proposed 
amendment  asallpged  by  therelator.lt  was 
subject  toexecutiveveto."  Aslmplelnspec- 
tlou  of  proposed  constitutional  amend- 
ment,  as  found  Incorporated  In  this  opin- 
ion. Is  sufHctent  to  refute  the  proposition 
that  it  is  "a  measure  of  pure  and  simple 
ordinary  legislation."  If  it  were,  the  ar- 
yument  would  be  at  an  end,  and  the  case 


closed.  The  whole  ease  proceeds  apon 
the  theory  that  it  Is  a  proposition  tor  the 
amendment  of  the  constltntlon ;  and.  II  it 
were  not.  It  would  be  of  no  avail  to  dis- 
cuss the  question  of  an  executive  veto  of 
the  measure;  for,  as  an  act  of  ordinary 
legislation,  the  executive  veto  applies  to  it 
of  course. 

c.  The  next  proposition  Isasfollo  wb,  tIs.  : 
"  Respondent  further  charges  that,  even  U 
th*}  Introduction  of  said  house  bill  No.  214, 
aa  a  house  bill,  its  passage  as  a  bill.  itF 
sending  by  the  house  to  the  executive  as 
a  bill  for  approval,  and  the  attempt  to 
pass  it  over  bis  veto  as  a  bill,  did  not 
make  It  the  subject-matter  of  a  veto,  thai 
said  bill,  as  passed,  was  the  proper  sub- 
Ject.matter  of  a  veto,  even  if  no  powar  ex- 
isted in  the  executive  to  veto  a  constitu- 
tional amendment,  which  is  denied,  bo- 
cause  said  bin  contained  provisions,  con- 
fessedly matters  of  legUlatlou.  subject  to 
veto,  and  which  legislative  provlHlons, 
being  incorporated  In  and  Interwoven 
with  the  bill,  as  a  whole,  made  tbe  hill,  aa 
a  whole,  the  subject-matter  of  executive 
veto;  and  the  failure  to  pass  the  same 
over  the  veto  has  rendered  the  whole  In- 
operative and  without  effect."  This 
proposition,  simplified,  is  that,  as  a  prop- 
osition for  an  amendment  to  the  conntltn- 
tton.  It  contains  "provisions  confessedly 
matters  of  legislation,  subject  to  veto, 
and  which  leKlslatlve  provisions  being  in- 
corporated, and  interwoven  with  the  bill, 
as  a  whole,  made  the  hill, as  a  whole,  sub- 
ject-matter of  executive  veto, "  etc.  This  is 
very  much  the  same  question  as  that  con- 
tained In  the  last  paragraph ;  the  point  of 
It  being  that  tbe  proposition  contains  leg- 
islative provisions,  and  the  bill  as  a 
whole,  on  that  account, ceases  to  be  a  con- 
Btltntloual  amendment,  and  degeneratea 
into  an  ordinary  act  of  legislation, subject 
to  veto  by  the  guverhor.  If  it  does  con- 
tain legislative  proTlslons  which  have  the 
effect  alleged.  It  ceases,  eo  instante,  to  be 
a  proposed  amendment,  and  a  disvuwion 
of  the  veto  power  of  the  governor  would 
be  unavailing.  A  fair  test  of  whether  tbs 
proposition  contains  l^lslative  provle- 
lons  Is  to  consider  whether  the  alleged  1^- 
IslHtive  matter  could  atand  as  an  inde- 
pendent statute,  if  the  amendment  were 
cleclarediovaild  because  of  not  having  been 
l^ally  adopted  by  the  general  assembly; 
for,  If  the  alleged  legislative  provisions  be 
only  auxiliary  to,  or  adjuvatory  of,  cor- 
responding provisions  of  the  proponed 
anif^ndmput,  they  could  not  possess  the 
effect  of  reducing  the  latter  to  tbe  grade 
of  a  l^lslatlve  act  as  a  whole.  As  tbe 
power  of  proposing  constitutlonalamend- 
ments  Is  conferred  upon  the  leglslatare, 
within  the  limitations  and  under  the  re- 
strictions contained  in  article  256  of  the 
constitution.  It  must  be  exercised  In  the 
mode  indicated  therein,  and  everything 
therein  designated  to  be  performed  must 
be  performed,  and  the  performance  thereof 
is  essential  to  tbe  validity  of  the  proposed 
amendment.  Koehler  v.  Hill,  (lowa.l  14 
N.  W.  Rep.  788;  State  v.  Tlmme,  ( WU.)  11 
N.  W.  Rep.  785;  Westlnghausen  v.  People. 
44  Mich.  265,  6  N.  W.  Rep.  641 ;  Prohibitory 
Amendment  Cases,  24  Kan.  7O0;  StdteT. 
Tufiy.  (Nev.)  Vi  Pac.  Bep^  836;  Collier 
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FrieraoD,  M  Ala.  100:  State  r.  SwUt,  69 
Ind.  51U. 

Having  ascertained  that  all  proper  pro- 
ceedings liavebeen  performed  In  ttaeeaact- 
ment  of  the  measoret  we  are  to  eonefder 
whether  the  means  were  provided  for  Its 
■abmlMilon  to  the  electors,  It  being  the 
sole  remaining  constitutional  requirement 
to  be  performed.  It  will  be  observed  tbat 
them  Is  nu  direction  given  In  suld  article, 
except  that,  on  certain  enumerated  condi- 
tions having  been  fulfilled,  the  proposititm 
muHt  be  snbmltted  to  the  electors  at  the 
next  general  election  for  representatives; 
and.  in  so  doing,  Ic  became  the  duty  of  the 
legislature  to  direct  the  time  and  mode  of 
making  the  required  publication  previous 
tu  said  election,  and  the  manner  In  which 
ballots  should  be  prepared  for  the  use  of 
Sectors  at  such  election ;  and  to  point  out 
the  method  of  compiling  the  election  re- 
toroe,  of  making  declaration  of  the  re- 
sult thereof,  and  of  designating  thedntles 
ol  election  officers  in  relation  thereto,  to 
the  end  that  the  governor  shall  make  due 
proclamation  thereof,  as  required  by  said 
article  256.  Tu  provide  this  election  ma- 
chinery was  clearly  within  the  legislative 
competency,  and  the  lueorporatton  In  the 
proposed  amendment  of  snch  appropriate 
provisions  seems  to  have  been  necessary 
to  put  it  in  operation  as  "a  part  of  the 
constitution."  Section  2  relates  to  the 
publication  of  the  pruposltlon,  and  Axes 
the  time.  Section  8  prescribes  the  form  of 
ttae  ballots  to  be  used  by  the  electors  at 
sucb  election.  Section  4  prescribes  the  dn- 
ti«8  of  Section  ofileeng  in  respect  to  noch 
election,  in  so  far  as  theamendment  la  eon- 
eerned.  Surely,  these  are  not  matters  of 
ordinary  legislation,  for  they  are,  in  terms, 
restricted  to  thiH  amendment.  Once  It  la 
adopted  or  rejected,  they  will  cease,  neces- 
sarily, to  have  effect.  But  for  It,  they 
would  have  no  existence,  as  they  would 
have  no  object  to  which  they  conid  apply. 
They  merely  Indicate  the  taodun  operuadi 
uf  submitting  the  proposition,  and  the 
ascertainment  and  declaration  of  the  re- 
sult of  the  election.  These  sections  are, 
substantially,  the  same  as  the  provisions 
of  article  2tt2  of  the  constitution,  whtcliare 
as  follows,  vis.:  **Art.  2H2.  Immediately 
after  the  adjournment  of  this  coDventlunt 
the  governor  shall  Issue  hie  proclamation, . 
directing  the  several  oflScers  of  the  state 
autlinrl»>d  by  law  to  hold  elections  for 
members  of  the  general  assembly  to  open 
and  bold  a  poll  In  every  parish  in  the 
Htute.  at  the  places  desltJinated  by  law,  up- 
on the  first  Tuesday  Id  ttae  month  of  I>e- 
ceiuber  next,  1879,  for  the  purpose  of  tak- 
InfC  the  sense  uf  the  gi>oa  people  of  this 
state  In  regard  tn  the  adoption  or  rejec- 
tion of  this  constitution;  and  It  shall  be 
the  duty  of  said  officers  to  receive  the 
TotPH  of  all  persons  entitled  to  vote  under 
the  eonutltutlon  of  1868.  Each  voter  shall 
expruHH  his  opinion  by  depositing  In  the 
bull4)t-box  a  ticket,  whereon  shall  be  writ- 
ten ur  printed, '  Fur  the  constitution.*  or 
'Against  the  constitution,*  ur  some  such 
words  as  will  distinctly  convey  the  lu- 
tention  of  the  Tuter.  It  shall  slso  be  the 
duty  of  the  governor,  in  his  said  proclumn- 
tiou.  to  direct  the  said  oftlcers  authorised 
1^  law  to  hold  elections  to  open  and  hold 
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a  poll,  at  the  above-stated  time  and  places, 
for  the  election  ot  governor,  lieutenant- 
governor,  members  of  the  general  asseui- 
bly,  secretary  of  state,  attorney  general, 
state  auditor,  and  superintendent  of  pub- 
lic education,  and  of  all  other  oHlcers 
whose  election  by  the  people  Is  provided 
for  in  this  constitution ;  and  the  namex  of 
the  persons  voted  for  shall  be  written  or 
printed  on  the  same  ticket,  and  deposited 
In  the  same  box,  as  the  votes  *for'  or 
'against*  the  constitution.  Aud  the  said 
election  for  ttae  adoption  or  r^ectlon  of 
the  constitution,  and  for  the  said  officers, 
shall  be  conducted,  and  the  returns  thereof 
made,  In  conformity  with  existing  laivs 
upon  the  subjeiit  ot  state  elections.  L'pon 
the  receipt  ot  the  said  returns,  or  on  the 
last  Monday  in  December,  1879,  If  the  re- 
turns be  not  sooner  received,  it  shall  be 
the  duty  ot  the  governor,  tbe  lieutenant 
governor,  the  aeeretary  of  state,  and  the 
attorney  general,  In  the  presence  of  all 
such  persona  as  may  choose  to  attend,  to 
compile  tbe  votes  given  at  the  said  polls 
for  rattflcatlun  and  rejection  ot  this  con- 
stitution; and.  If  It  shall  appear  from  said 
returns  that  a  majority  of  the  vutee  given 
on  the  question  of  adoption  and  r^ection 
of  tbe  constitution  Is  for  ratifying  this 
constitution,  then  it  shall  be  the  duty  of 
the  governor  tu  make  immediate  pruo- 
lamatlon  of  that  fact,  and  henceforth  this 
constitution  shall  be  ordained  and  estab- 
lished as  the  constitution  of  tbe  state  of 
Louisiana,  and  tbe  general  assembly  elect- 
ed In  1H78  shall  thereupon  be  dissolved. 
Whether  this  constitution  be  adopted  or 
rejected.  It  shall  be  tbe  duty  of  the  gov- 
ernor to  cause  to  be  published.  In  the  offi- 
cial paper  uf  the  convention,  the  result  of 
the  polls,  showing  the  numt>er  of  votes 
cast  in  each  parish  for  and  against  the 
said  constitution.  If  the  cimstltutlon  be 
ratified,  it  shall  be  the  duty  of  tbe  secre- 
tary of  state  to  examine  and  compile  the 
returns,  and  publish  the  result  of  the  elec- 
tion of  officers  herein  ordained,  and  In  tlu 
manner  provided  by  existing  laws." 

It  will  be  perceived,  upon  making  acare* 
ful  analysis  of  Its  provisions,  that  it  pro- 
vides: (1)  That  certain  election  officera 
shall  op«>n  p«>lling  places  whereat  tbe  elec- 
tion la  to  be  conducted;  (2)  that  the  bal- 
lots of  electors  shall  be  prepared  in  a  des- 
ignated form;  (8)  that  the  election  shall 
be  conducted  In  a  particular  manner,  and 
the  returns  tbereufshall  be  made  In  a  par- 
ticular manner;  (4)  that  certain  ottfcers 
shall  compile  and  tabulate  the  election  re- 
turns; 16)  that  the  Kovemor  shall  make 
iuimedlato  proclamation  ot  the  result  uf 
the  election.  It  Is  an  historicnl  fact,  ot 
whk:b  we  will  take  notice,  that,  at  an  elec- 
tion held  In  conformity  with  the  require- 
ments ot  that  urttele,  the  cunstltutlun 
WfU)  raMfied.und  ttecame  the  urjeanic  law, 
and  that  thruugh  that  liiHtrumentaltty 
It  wax  t'Ut  ill  uperutlun.  Since  It  went  In- 
to effect,  that  article  has.  tor  nil  practical 
purposes,  become  "a  dead  letter;"  nnffc 
even  so  will  the  provisions  of  sections  2, 
3.  and  4  uf  the  present  proposed  amend- 
ment cease  to  be  operative  once  It  Ik  ac- 
ce[)te(l  or  relected  by  the  )ieople.  In  pro- 
iiosing  a  ctmstltutlonal  am-ndnient.  the 
liqillslature  acts,  quouU  Aoc.as  a  cuustltu- 
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tloual  convention,  ander  the  llmltatlonB 
Imposed  by  article  256, and.  In  the  exeruiRe 
of  that  power,  it  had  an  eqnal  right  to  In- 
sert in  Bucb  propositiou  the  means  ot  glv- 
nifC  it  effect  as  part  of  the  offcanlc  law,  as 
did  the  framers  of  tlie  conetltutlon  to  In- 
sert therein  article  262.  Utate  t.  Timme, 
(Wis.)  11  N.  W.  llep.  785.  Compare  wiJh 
like  provisions  In  the  constitution  of 
Maine.  Such  provisions  are  but  **  tempo- 
rary adJanct8"ot  the  measure,  and  were 
Intended  to  subserve  the  temporary  pur- 
poBPB  ol  the  BUbmiflsion  of  the  proposition 
to  the  electom,  and,  once  that  object  was 
accomplished  to>  eo  Instante  cease.  Kuch 
auxiliary  provisions,  when  Incorporated 
In  a  proposition  tor  amending  the  consti- 
tutlon,  like  similar  provisions  In  a  pro- 
posed enabling  act  for  some  specific  pur- 
poBe,  only  have  the  effect  of  assisting  In 
its  consummation;  and  they  do  not  re- 
peal, amend,  modify,  change,  or  dlnplace 

f;«ierat  laws  on  the  same  snbject-raatter 
n  any  particular.  Mobley  v.  Police  Jury, 
41  La.  AnQ.821,6Soutb.Rep.  779;  State  v. 
Swift,  69  Ind.  513.  In  Prohibitory- 
Amendment  Cases,  24  Kan.  700,  the  court 
had  under  consideration  and  interpreted 
a  similar  proposition  which  had  been 
framed  under  a  constltutiooalartlclelden- 
tical  with  article  266  ot  our  own,  one  of 
the  principal  objections  to  which  wantbat 
It  contained  no  provision  tor  receiving, 
counting,  and  canvassing  the  votes  of 
electors, — the  exact  converse  of  tlio  propo- 
eltlon  we  have  here.  In  tbe  coui-se  of  their 
opinion  the  court  made  this  observation, 
Ylx.:  "It  will  be  noticed  that  the  Joint 
resolution  simply  provides  that  the  pro- 
posed amendment  shall  be  submitted  to 
the  electors  at  the  general  election.  It 
does  not  otherwise  provide  for  casting, 
counting,  or  canvasKlng  votes.  It  ap- 
points no  officers  for  the  purposes  of  this 
election.  It  casts  no  duty  upon  the  gen- 
eral election  offlcerH,"  etc.  Thpy  then  pro- 
ceed at  great  length,  and  with  marked 
ability,  to  argue  the  question,  and  collate 
all  cognate  American  decislonB,  and  con- 
clude. In  general  terms,  that  an  election 
which  has  been  actually  held  under  such 
a  proposed  amendment  comes  clearly 
within  tbe  ludlctal  cognlxance,  and  courts 
of  Justice  are  bouud  to  take  notice  of  the 
UHcertalned  result  thereof;  stating  in  their 
conclusions  tl)at*'itis  the  election,  and 
not  the  canvass,  that  makes  the  change. 
*  •  *  When  a  majority  of  the  electors 
voting  on  the  amendment,  at  an  election 
properly  ordered,  adopts  It.  then  it  be- 
comes a  part  of  the  constitution.  So  the 
constitution  itself  says."  The  Kansas 
court  tlina  Impliedly  recognlied  tbe  prin- 
ciple we  hare  announced  as  controlling 
the  question- at  Issue  here;  and,  bad  the 
test  otthe  amendment  under  considera- 
tion by  them  imen  made  prior  to  the  elec- 
tion.It  Is  reasonably  sure  that  they  would 
have  invalidated  it,  on  the  ground  that 
It  did  not  contain  such  provisions  as  are 
complained  of  in  the  proposition  we  are 
now  considering.  Cooley.  Const.  Llm.  p. 
751.  This  being,  in  onr  oijinlon,  the  true 
Import  of  tbe  provisions  of  the  measure. 
It  Is  not  amenahle  to  executive  veto  on 
this  account;  and  It  1h  well  settleil  by  re- 
treated Judicial  opinions  of  ability  tbat 


such  propositions  do  not  requlreexecnttva 
approval.  Koehler  v.  Hill,  (Iowa,)  14  N. 
W.  Kep.  788;  Holllngsworth  v.  Virginia.  B 
Dall.  1181;  State  v.  McBrtde,  4  Ho.  303; 
State  V.  Tufiy.  (Nev.)  12  Pac.  Rep.  836; 
State  V.  Swift,  69  Ind.  506. 

Mr.  Jamison,  In  his  treatise  on  Consti- 
tutional Conventions,  formulates  tbe  role 
governing  executive  approval  of  proposi- 
tions for  the  amendment  of  constitutions 
as  follows,  vie. :  "In  every  case  In  which 
a  legislature  intervenes  In  th?  business  of 
tnndamenCal  legislation.  It  does  bo  by 
some  vote  or  resolution;  and  to  deter- 
mine whether  or  not.  In  so  doing,  It  per- 
forms an  act  of  legislation,  the  readiest 
mode  is  to  examine  the  result  of  Its  delib- 
erations In  detail.  If  ft  have  tbe  charac- 
teristics of  a  law;  If  It  appear  to  have 
been  passed  by  the  law-making  power, 
wltbli  the  scope  of  its  authority  as  such, 
and  to  furnish  a  rule  ot  action  to  Indi- 
Tidnals, — It  mnst  be  claBSed  with  acts  ol 
legislation."  Page  576.  Submitting  the 
proposed  amendment  to  this  test,  and  it 
Is  clearly  exempt  from  the  charge  pre- 
ferred, because  it  was  passed  by  the  leg* 
isluture  within  the  scope  ot  article  256  ol 
the  constitution,  and  lor  the  purposes 
therein  stated;  and  It  was  not  Intended 
**  to  furnish  «  rale  ol  action  tor  individu- 
als." Its  clear  and  evident  purpose  was 
to  provide  tbe  means  of  submitting  tbe 
amendment  to  the  people.  The  same  au- 
thor says,  in  treating  otthe  necessity  of 
such  propositions  being  submitted  to  the 
governor  tor  his  approval,  "that,  when- 
ever tbe  propositions  are  coupled  with 
provlskinB  which  Impart  to  the  legisla- 
tive act,  In  whole  or  In  part,  the  Ajree  o/ 
law,  •  •  •  they  ought  to  receive  tbe 
approval  and  the  signature  otthe  govern- 
or: but  that  when  they  have  only  the 
character  ot  recomnieadatltws  they  ought 
not  to  be  submitted  to  the  executive." 
Pages  5S6,  587.  (Italics  oura.l  This  view 
Is  exactly  In  keeping  with  other  antbori- 
tles.and  with  our  conclusions,  as  already 
announced. 

h.  But,  conceding  tbe  absence  ot  any 
duty  being  Imposed  under  article  256  ot 
the  couHtitution  on  tbe  governor.  In  re- 
spect to  his  approving  or  disaijproving 
proposed  amendments,  and  even  conced- 
ing the  abnence  therefrom  of  any  matter 
ot  ordinary  legislation,  yet  the  argnment 
of  respondent's  rouns<H  Is  pressed  to  tbe 
extremity  ot  Insisting  that  because  the 
house  ot  representatives,  by  a  two-tblrds 
majority,  voted  down  the  executive  veto, 
and  because  it  was  not  thus  voted  down 
by  a  like  two-thirds  vote  ot  the  senate, 
the  said  veto  became  efficaelons,  on  the 
theory  that  "the  flbsl  action  ol  tbe  two 
houseH**  was  not  taken  by  a  two-tblrds 
vote;  tbe  senate  not  possesslngthe  power 
to  decline  to  consider  the  veto  by  a  sim- 
ple majority  vote,  and  the  hoDse  of  rep- 
resentatives not  posseeslng  the  power  to 
recede  trnm  its  former  action  by  a  simple 
majority  vote.  If  this  be  true,  we  have 
H  most  remarkable  legislative  dilemma 
presented  us,  vis.:  (1)  That  tbe  govern- 
or's veto  was  not  defeated  because  there 
was  not  a  two-thlnia  majority  vote 
against  It  In  tbe  senate.  (2)  Tbe  senate 
was  wltbont  power  to  decline  to  take  ae- 
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tlon  OD  the  veto,  with  leM  than  a  vote 
of  two-thirds  of  the  menibera  thereof  con- 
curring. (3)  The  house  of  repreaeiitatires 
having  voted  down  the  veto  by  a  two- 
thirds  majority  vote,  It  could  not,  there< 
alter,  reuede  from  that  action,  and  concur 
in  the  action  of  the  senate,  with  leas  than 
two-thirds  of  the  members  thereof  non- 
<rurrinK.'  In  other  words,  there  was  no 
escape  from  this  situotiun, otherwise  than 
by  a  two-thirds  vote  of  both  houses;  and 
h«Dce  the  concluHlon  of  respondent's  coun- 
sel that  there  was  never  any  final  action 
of  either  house  on  the  amendment,  by  a 
two-thirds  majority  vote. 

In  the  first  place,  the  Iowa  court  has. 
In  a  precisely  parallel  case,  decided.  In  the 
most  unqualified  terms,  that  this  propotit- 
tlon  is  erroneous.  Say  the  court:  *'Sup< 
pose  the  governor  had  vetoeit  the  Joint  res- 
olutlon,  and  returned  It  with  his  objec- 
tions to  the  house  in  which  it  originated, 
and,  being  put  upon  its  passage,  it  bad 
failed  to  rec^ve  a  two-thirds  majority  cf 
one  or  both  bouses,  as  provided  In  the 
constitution,  would  this  have  beanfiituJ 
to  thi*  amendment?  N.o  one  will  contend 
BO."  (Italics  ours.)  Koehler  ,v.  Hill,  14 
N.  W.  Rep.  745.  In  State  v.  Tufiy,  (Nev.) 
32  Pac.  Ke[>.  836,  the  court,  In  Interpreting 
the  modaa  operandi  of  aubmltting  pro- 
posed amendments  under  constitutional 
provisions  almostldentlcal  with  our  own, 
after  making  an  enumeration  of  the  es- 
sentials, not  including  approval  by  the 
governor,  said:  "These  provisions  were 
intended  to  secure  care  and  deliberation 
on  tbepart  of  tho  I^:l^lature,  and  they  are 
exduidTe  and  controlling. "  Those  decla- 
lona  are  undoubtedly  correct  in  principle, 
and  their  dicta  are  In  keeping  with  the 
provlalona  of  article  256  of  our  constitu- 
tion. It  only  requires  as  an  ultlmntum 
that  a  propf>sed  amendment  should  have 
received  the  affirmative  votes  of  two- 
thirds  of  the  members  elected  to  each 
huose,  and  that  the  yeas  and  hays  be  en 
tered  on  the  Journals  thereof.  TbeofBcial 
Journals  show  that  these  requirements 
were  fulfilled  and  completed  on  the  Ist 
of  July,  1S90;  that,  thereafter, theenrolled 
bill  was  duly  signed  by  the  speaker  of  the 
bouse  and  president  of  the  senate.  Theee 
are  among  the  unquestioned  facts  of  this 
case.  The  respondent's  return  does  not 
challenge  their  correctness.  It  Isnianlfest. 
then,  that  the  proposed  amendment  bad, 
on  the  iDt  of  July,  1H90,  arrived  at  a  stage 
of  legiHlatlve  perfection  when  there  was 
demanded  the  performance  of  no  further 
cooRtitutional  action  thereon,  and  that 
all  subsequent  action  related  exclusively 
to  ttae  executive  veto.  The  Journuls 
show  that  the  veto  message  ol  tbe  gov- 
ernor was  submitted  to  and  voted  down 
by  the  house  of  representatives  on  the  8th 
of  July,  1890;  and  on  the  following  day 
same  was  transmitted  to  the  senate,  and 
in  that  body  It  was  refused  consideration 
by  a  majority  vote,  it  was  not  the 
ameudment,  but  the  veto  message,  that 
was  acted  upon;  aod  the  result  was  that 
the  veto  was  left  In  force,  II  It  piiBsessed 
any,  by  reason  of  tbe  senate's  dei'Hnatlon 
to  take  any  action  thereon.  It  conld  have 
no  other  effect;  and  we  are  at  a  loss  to 
understand  oiiiwbat  reason  or  authoxl- 


ty  contention  to  the  contrary  is  founded, 
for.  surely,  the  senate  was  endowed  with 
power  to  decline  altogether  to  act  on  the 
veto.  By  taking  no  action,  or  by  the  ac- 
tion that  wad  taken  on  the  part  of  the 
senate,  on  tbe  veto,  its  flnsl  two-thirds 
vote,  on  the  Ist  of  July,  1890,  upon  the 
amendment,  was  wholly  unaffected;  and 
this  being  tbe  result  of  the  majority  vote 
In  the  senate  on  the  9th  of  July.  1(<90,  it  Is 
of  nu  cunsetiuence  to  inquire  into  or  d» 
cide  what  was  the  effect  of  concurrence 
therein,  by  the  house  of  representatives, 
by  a  majority  vote.  The  only  thing  the 
two  houses  could  have  done  to  defeat 
any  efficacy  the  veto  had  was  to  have 
voted  It  down  by  a  two-thirds  majority; 
and,  failing  In  this,  the  status  quo  re- 
mained undisturbed.  But  the  course  pur- 
sued by  tbe  sennte  has  the  highest  sano- 
tUm,  that  of  tbe  senate  of  the  United 
States;  that  body  having  declined  to  en- 
tertain a  motion  to  submit  to  the  presi- 
dent for  his  approval  a  proposal  for  tbe 
amendment  to  tbe  constitution, in  1808,  re. 
speutlngtbe  mode  of  electing  president  and 
vice-president.  James.  Const.  Con.  p.  589. 
And  the  same  course  was  pursued  by  the 
United  fitates  senate  In  1865,  in  relation  to 
the  thirteenth  amendment.   Id.  p.  689; 

But,  suppose  the  respondent's  proposi- 
tion he  admitted,  for  the  purposes  of  ar> 
gumunc,  and  the  result  would  be  that  the 
alleged  "final  action"  of  tlie  two  houses, 
respectively,  acting  by  a  bare  majority, 
had  the  effect  of  revoking  their  previous 
action  b.v  a  two-thirds  vote, — the  very 
thing  It  is  c<mteaded  neither  house  could 
do;  for,  II  the  senate  could  not,  hy  a  ma- 
Joi-ity  vote,  decline  to  consider  the  veto  at 
all,  by  how  much  the  less  could  that  body, 
by  a  majority  vote  on  the  veto,  rescind 
their  former  two'thinis  vote  on  the 
amendment?  And,  if  the  honee  of  rep- 
resentatives could  not,  by  a  majority 
vote,  recede  from  its  two-thirds  vote  on 
tbe  veto,  by  what  proMss  said  majority 
vote  can  Iw  made  to  driest  its  previoos 
two-thirds  vote  on  the  amendment  Isdlffi- 
cult  to  conceive.  This  Is  reductlo  ad  ab- 
Bunlum. 

There  is  a  further  suggestion  made,  as 
one  wnlch  exercl.'<es  some  Infiuence  over 
the  question  of  the  governor's  approval 
of  the  proposed  amendment,  and  that  is 
that  It  appears  to  tiavs  been  originally  the 
intention  of  the  general  assembly  to  have 
patsed  it  over  the  executive  veto.  In  case 
of  his  disapproval,  and  that  the  sudden 
death  of  one  senator,  Just  prior  to  the 
snbmlsBion  In  the  senate  of  the  veto  mp»- 
sage,  who  had  theretofore  favored  thesut)- 
misslon  of  the  amendment,  caused  a 
change  otprogramme.  To  this  suggestion 
It  is  snfficlent  to  say  that  an  attentive 
examination  of  the  transcript  discloses 
no  evidence  on  that  subject,  and  no  men- 
tion Is  made  of  It  In  answer  or  argument, 
and  it  Is  entitled  to  no  consideration. 
Not  one  of  the  provisions  of  the  measure 
can  be  properly  considered  as  coming 
within  the  purview  of  respondent's  ot>- 
Jectlon. 

d.  The  next  proposition  for  our  consid- 
eration is  **  that  the  said  bill  alleged  on  in 
relat(»r's  petition  does  not  constitute  an 
amendment  validly  submitted  to  the  eleet 
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omolthfB  state.  *  *  *  Beoansei  erea  U 
the  matters  and  thlngrs  contained  In  said 
honso  bill  No.  214.  as  aliased  In  relator's 
petition,  could  validly  be  the  anbjMt-mat- 
ter  u(  a  cunatltutlonal  amendment,  satd 
matters  and  thlnss  as  embraced  In  said 
taottse  bill  Nu.  214,  even  It  an  amendment, 
whlcb  Is  denied,  conetltnte  more  than 
one  amendment,  and  the  said  taouee  bill 
No.  214  submits  the  same.  If  the  same  was 
validly  snbraltted,  which  Is  denied,  as  one 
amendment.  In  violation  of  the  provisions 
of  article  256  ol  the  cunstltuilon,  and  that 
the  form  of  said  submlSHlun  Is  deceptive 
and  Illegal."  Cbuelsely  stated,  the  propo- 
sition contained  In  the  amendment  is  to 
incorporate  into  the  constitution  "An  ar- 
ticle on  levees,  schools,  charities,  pensions, 
drainage,  and  lotteries;"  and  which  is 
glvvn  the  character  ut  a  contract,  which 
stipulates  that,  "In  consideration  of  the 
snm  of  thlrty-une  millions  two  hundred 
and  nrty  thousand  dollars,  •  •  •  John 
A.  Morris,  bis  heirs,  asents,  and  aspignti, 
are  hereby  authorised  and  empowered,  for 
the  term  of  twenty-five  years  ensnlnjc  the 
first  day  ol  January,  1894,  to  prepare 
Bcbemea  ol  lotteries,  to  sell  lottery  tickets, 
and  to  draw  and  conduct  lotteries  In  this 
state.**  Following  the  contracting  clause, 
1h  the  stipulation  that  the  money  "shall 
be  paid  to  the  treasurer"  in  instnllments. 
Then  follow  other  provisions  stipulating 
bow  the  fund  shall  be  applied,  and  they 
require  that  of  the  total  .sum  there  shall 
be  paid,  In  qnarteriy  Installments:  "(1) 
To  the  public  schools,  $850,000  annually : 
(2)  to  levees,  9350,000  annually;  (8)  to 
charities,  9150,000  annually;  (4)  to  pen- 
sions, (50,000  annually ;  (5)  to  the  city  of 
New  Orteans,  for  drainage  and  other  sani- 
tary purposes.  flUO.OOO  annually;  (6>  to 
the  Keneml  land,  f2iiU.000  annually." 
Then  follow  other  prorislona  In  r^ard  to 
th>w  weral  funds,  one  of  the  most  per- 
tinent of  which  la  that  "the  several  sums 
of  money  above  specified  shall  be  devoted 
to  the  objects  and  purposes  hereinbefore 
stated,  and  the  general  asRembly  Is  hereby 
directed  to  carry  Into  effect  this  provision 
by  appropriate  legislation." 

Dlsincumbered  of  Its  verbiage  of  state- 
ment, the  foregoing  Is  a  fair  analysis  of  the 
measure  proposed.  The  question  for  so- 
lution Is,  does  this  proposition  cnnstUute 
and  contain  the  sul)staiice  of  more  than 
one  amendment,  and  violate,  either  In 
terms  or  by  fair  implication,  the  following 
provision  of  article  2f)6  of  the  constitution, 
vis.:  "When  more  than  one  amendment 
shall  be  submitted  at  tb«  same  time,  tbey 
shall  be  so  submitted  aa  to  enable  the 
electors  to  vote  on  each  amendment  sep- 
arately?" In  determining  whether  tlie 
proposed  amendment  is  amenable  to  the 
conMtltutiouQl  objection  urged,  relator's 
counsel  makes  the  following  admission, 
vlft. :  "But  I  concede  that  the  test  to  be 
applied  to  ascertain  the  oneness  of  the 
amendment  Ih  to  be  found  In  the  artlcl**  29 
of  the  constitution,  which  provides  that 
every  law  enacted  by  the  general  assemhly 
shall  express  but  one  otiject,  and  that 
shall  be  expressed  In  the  title;  and  the  one- 
ness ol  a  law,  under  that  article,  is  tested 
by  the  oneness  of  the  object  whl«h  the  law 
has  In  view,  and  that  Is  tbe  test  to  lie  ap- 


?lied  to  the  oneness  ol  an  amendment, 
be  dedslonsare  that  when  a  law  baa  bnt 
one  general  object,  which  Is  indicated  by 

its  title,  every  means  or  end  necessary  to 
accomplish  the  object  is  embraced  in  the 
title.  Cooley,  Const.  Llm.  p.  172.  The  gen- 
erality of  the  title  Is  no  objection  w  the 
law,  so  long  as  it  ts  not  made  to  cover  lo- 
congraonB  legislation.  Thetltleof  the  act 
need  not  be  a  synopsis  ol  its  contenta." 
Article  29  reads  as  follows,  viz. :  "Every 
law  enacted  by  the  general  assembly  Rtaall 
embrace  but  one  object,  and  that  t>e  ex- 
pressed In  tbe  title."  We  have  been  able 
to  find  and  have  been  cited  to  bnt  one  caae 
In  which  tbls  question  has  l)een  treate<l. 
and  that  la  State  v.  Timme,  (Wis.)  11  N. 
W.  Rep.  7H5,  In  wbleh  the  court  say:  **  We 
think  amendments  to  the  constltntloD, 
which  tbe  section  above  quoted  requires 
shall  be  submitted  Bepwately,  muHt  be 
construed  to  mean  amendments  which 
have  different  objects  and  purposes  la 
view."  That  decision  is  In  strict  keeping 
with  the  provisions  of  article  20  above 
quoted.  Keeping  in  view  the  analyats  uf 
the  proposed  amendment,  supra,  and  we 
take  It  to  be  clear  that  there  is  bnt  one  ob- 
ject mentioned  therein,  and  that  is  tne  ex- 
tension of  relator's  lottery  contract  for  a 
term  of  25  years.  All  other  provisions  and 
stipulations  therein  contained  relate  to- 
the  consideration  the  relator  contracted, 
to  pay  therefor,  and  the  destlnatiuu.  In. 
general  terms,  of  tbe  sums  to  be  by  bim 
paid  Into  tbe  state  treasury.  In  order  to 
fortify  tbls  ai^ument.  It  Is  only  neceewary 
to  refer  to  tbe  provisions  of  article  167  ul 
the  constitution,  under  which  tiie  charter- 
of  the  Louisiana  State  Lottery  Company^ 
as  now  existing,  was  "recognized  ns  a. 
cimtract  binding  on  tbe  state  for  the  pe- 
riod therein  speclfled, "  and  In  wblcb  It  Is 
provided  **that  all  charters  [of  lotterlen] 
shall  cease  and  expire  on  the  1st  day  of 
January,  1895."  It  Is  undoubtedly  tlie  ex- 
tension of  fhls  Identical  franchise.  In  the 
name  of  the  relator,  that  la  Intended  to. 
be  accomplished  by  tlie  proposed  amend- 
ment. The  following  Is  the  full  text  ol  a.r- 
tlcle  167:  "The  general  aAsembly  slialt 
have  authority  to  grant  lottery  charters 
or  privileges:  provided,  each  charter  or- 
privll^:e  shall  pay  not  less  than  forty 
thousand  dollars  plerannumln  money  hnto- 
the  treasury  of  tbe  state:  and  provIdc^d. 
further,  that  all  charters  shall  cease  nnd 
expire  on  the  first  of  January,  1805.  from 
which  time  all  lotteries  are  pruhililted  la 
the  state.  The  forty  thousand  dollars  [»er 
annnm  nowprovldedby  lawto  lie  paid  liy 
die  Iionlslana  State  Lottery  Company, 
according  to  the  provisions  of  Its  charter 
granted  In  the  year  1H68.  shall  beWm^ 
tlie  Charity  Hospital  of  New  OrleHns,  anc] 
the  charter  of  said  company  ts  recognlze<l 
as  a  contract  binding  on  the  state  for  the 
period  therein  specified,  exi-ept  Us  monop- 
oly clause,  which  Is  hereby  abrogated 
and  all  laws  contrary  to  the  provlslona  of 
this  article  are  hereby  declared  null  aad 
void*  provided,  said  company  shall  file  a 
written  renunciation  of  all  Its  muuopulv 
feature;*  In  the  office  of  tbe  secretary  uf 
state  within  sixty  days  af^^r  t<ie  ratifica- 
tion of  this  c<*nstitntion.  Of  tbe  addition- 
al maxB  ralaed  by  licenses  on  lotteries,  tb» 
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hospital  at  Shrereport  Btiall  receive  ten 
thunKand  dollars  annually,  and  the  re- 
maining sum  shall  be  divided  each  year 
aniunK  theeevoral  parlshefi  in  the  state 
(or  tlie  benefit  of  their  schoulf). "  The  pro- 
posed amendment  extends  the  orli^nal 
franchise.  In  nffect,  twenty -five  years.  The 
amount  to  be  paid  for  the  lottery  prlvl 
Ugetn  therein  enumerated  Is  rained  from 
^U.OUO  per  annum  tu  the  sum  ot  $1,250,000 
per  annum.  Instead  ol  the  sums  thus 
realized  belnRdestlned  to  theCharlty  Hos- 
pital In  the  city  of  New  Orleans,  and  to 
**  thehospltal  at  Shreveport,"  theyaredes- 
tlned  to  the  several  dIRerent  purposes 
named.  In  the  article  cited,  and  In  the 
propoaed  amendment,  alike,  the  entire 
fund  Is  to  be  paid  Into  the  hands  ot  the 
state  treasnrer.  lu  oar  opinion,  the  par- 
allel between  the  provisions  of  the  two  Is 
complete. 

But  ill  counners  brief wefind  an  analysis 
of  the  amendment  quite  similar  to  the  one 
wr  have  submitted,  and  to  which  be  ap- 
pends this  statement,  vis.:  "Do  these 
provisions  embrace  more  than  one  object? 
*Ve  submit  tti«^y  do;  that  the  duplicity  Is 
cl**ar  as  to  the  followhiff  matter:  («) 
The  eommlnfclinfE  of  raisiuK  revenue  with 
aeveral  distinct  objects  of  appropriation. 
(/>)  The  comnilntrlinfc  of  state  appropria- 
tion with  a  local  municipal  appropriation. 
(c>  The  appropriation  of  all  but  one  of  the 
aams  for  twenty-flve  years.**  Bat  this  la 
altoffcther  a  different  test  from  the  one 
taken  under  article  20  of  the  constitution. 
This  one  Ik  taken  under  the  provlnlons  of 
article  03  ot  the  constltotlon,  whith  pro- 
vhiPH  that  "the  general  appropriation  bill 
shall  embrace  nuthinff  hut  appropriations 
lor  the  ordinary  expenses  of  the  govern* 
nient.  Intei-est  on  the  pabllc  debt,  public 
flclif>ol  and  public  charities;  and  sncb  bill 
sliii))  be  fto  Itemlced  as  to  show  for  what 
account  eot-h  and  every  appropriation 
sluill  be  maile.  All  other  appropriations 
shall  be  made  by  separate  bills,  each  em- 
hriidnf;  but  one  object."  These  two  ar- 
ticles are  not  ia  pHTi  materia.  Article  29 
ri'latea  to  the  character  of  laws  which 
the  lefclHlntai-e  may  enact,  and  article  53 
trciitH  of  the  limitation  on  the  le^slative 
Iio«-er  In  respect  of  mnlilnjr  appropria- 
tloiiH.  While  unrestrained,  otlirrwise  than 
by  article  251.  there  was,  practically,  no 
iitiilt  upon  the  power  of  the  lefflslature  In 
the  ninkinic  of  appropriations,  of  any  and 
every  kind,  In  one  "general  appropriation 
bill. approTirintions  being  connldered  as 
lin  vliifr  but  one  object.  Article  68  still  fur- 
ther reHtniined  the  funeral  assembly  In 
thiH  ivppect,  and  required  that  all  appro- 
printioUH,  other  than  those  npcrlallyex- 
ct'pted,  "tthali  be  made  by  separate  bills, 
etich  cmbraclnpr  'ine  object. "  i.  e.,  one  ob- 
Ji-ct  of  appropriation.  Hence  It  Is  clear 
that  thlH  latter  test  la  Inappllnable,  and  : 
cnnn<it  be  accepted  as  the  true  and  correct 
one.  Bnt,  even  If  It  were  so  accepted.  It 
]r  our  opinion  that  tliere  is  no  "commin- 
fcMng  of  raisins  revenue  with  neveral  din- 
tlnct  *»lijects  of  appropriation "  that  did 
not  exiMt  In  article  167 of  tl>e  conetitutlon ; 
and  we  cannot  perceive  what  greater  ob- 
JecrloD  there  can  be.  In  principle,  in  "com- 
mlnfcllnir  atate  appropriations  with  alocal 
mitBlelpal  appropriation, "  under  tbe  pro- 
r.9Bana20— 51 


p09ed  amendment,  than  there  was  and  la 
under  article  167;  for,  surely,  the  destina- 
tion of  the  fund  to  bu  paid  annually  to 
the  state  treasurer,  to  the  Charity  Hospi- 
tal of  New  Orleans,  to  the  hospital  at 
Shreveport,  and  to  the  several  parishes 
of  the  state,  is  Just  as  obnoxious  to  article 
6S  as  the  destination  ol  the  fund  to  be 
paid  to  the  state  treasurer  annually  for 
the  dralnap^  and  sanitation  of  the  city  of 
New  Orleans  under  t lie  prooosed  amend- 
ment Is.  In  flue,  it  Is  to  our  minds  diffi- 
cult to  conceive  In  what  way  the  matters 
outlined  as  contained  in  tbe  measure  could 
be  separated  Into  two  or  more  amend- 
ments.  This  ohJecti(m  Is  not  well  taken. 

On  the  general  question  of  the  writ  of 
mandamus  going  to  an  executive  ofQcer 
of  the  state  government  for  the  perform- 
anr^e  of  a  purely  ministerial  duty,  imposed 
upon  him  by  statutory  enactment  or  con- 
stitutional provision,  there  can  be  no 
queatlon,  In  the  present  state  of  our  juris- 
prudence. For  a  fall  and  careful  analysis 
of  all  the  dedslons  and  argunieut  on  that 
question,  it  will  he  sufficient  to  refer  to 
Htate  v.  NichonR,42  La.  Ann.  209.7  South. 
Hep.  ras,  and  State  v.  Hoard,  42  La.  Ann. 
647,  7  South.  Bep.  706,  and  8  South.  Rep. 
677,  and  thu  various  authorities  therein 
cited.  After  having  made  a  most  careful 
and  paluetaking  examination  of  all  the 
matters  and  things  setout  in  the  respond- 
ent's return  as  reasons  why  he  ought  not 
t<i  cause  said  proposed  amendment  to  be 
published,  as  the  25fith  article  of  the  consti- 
tution requires,  and  having  given  full  and 
fair  consideration  to  the  arguments  of 
counsel,  we  have  reached  the  deliberate 
condusltm  that  the  duty  of  the  respond- 
ent in  the  premises  is  fully  made  out,  and 
that  the  Judgment  oppealed  from  Iser- 
roneons,  and  most  be  reversed,  and  the 
writ  ot  maaiinm as  prayed  for  made  per- 
emptory. It  Is  therefore  ordered  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoldefl,  and  reversed;  and, 
proceeding  to  render  such  a  judgment  as 
should  have  been  rendered  in  the  court  be- 
low, it  Is  ordered,  adjudged,  and  decreed 
that  tbe  writ  of  manr/Amus  beroadeiwr^ 
emptory;  and  that  L.  F,  Mason,  secre- 
tary of  state  for  the  state  of  Louisiana, 
he,  and  he  is,  required  to  cause  the  prc»- 
posed  constitutional  amendment  herein 
considered  and  hnally  determined  to  be 
published  In  two  newspapere  published  in 
the  parish  of  Orlcana,  and  In  one  paper  In 
each  other  parish  of  the  state  In  which  a 
newspaper  Is  published,  for  three  mouths 
preceding  the  next  election  for  representa- 
tives; and  it  Is  further  orflered  that  the 
paid  respondent  beK:ln  to  make  said  publi- 
cations immediately  on  the  expiration  of 
Ave  months  aftertlils  decree  becomes  final. 
It  is  tinally  ordered  and  decreed  that  the 
respondent  be  taxed  with  all  costs  ot  both 
courts. 

McEnery,  .1.,  (concurring.)  It  Is  urged 
that  a  mandamus  does  not  lie,  because 
the  Hecretif  ry  of  stale  Is  vested  with  a  cer- 
tain discretion;  that  he  Is  vested  with  dis- 
cretion to  look  Into  the  Journals  of  the 
two  houses  for  Information,  to  see  wheth- 
er or  not  the  forms  of  law  have  been  ob- 
served In  the  enactmea  t  ot  a  bill  or  the  paa- 
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Bage  of  a  reaolatlon ;  that  in  this  matter 
he  la  vested  with  dlscretluo  to  detennlue 
the  validity  of  the  law  which  be  is  re- 
quired to  promulgate.  The  mere  state- 
ment of  this  proposition  carries  with  IC  Its 
own  refutation.  The  secretary  of  state 
cannot  f^o  behind  the  offlelal  slgnatares 
which  attest  tlie  verity  of  the  bill  or  the 
reho'utlun.  To  peruilt  him  to  do  so 
would  be  vestinp:  In  him  both  executive 
and  judicial  functions.  Xn  the  first.  It 
would  give  him  the  power  to  veto  a  bill, 
which  1b  an  executive  function ;  and  in  the 
lotter,  a  ludlnlal  power  vested  exelnstvely 
in  the  judiciary,  both  of  which  powers 
claimed  by  the  secretary  of  state  are 
clearly  in  violation  of  articles  14  and  15  of 
the  conntltution  of  the  state.  The  duties 
of  an  ofilcer  who  Is  to  execnte  the  law  are 
clearly  defined  In  the  case  of  State  v.  City 
of  New  Orleans,  41  La.  Ann.  1<)5,  6  South. 
Bep.  693.  The  duty  of  the  secretary  ol 
state,  therefore,  is  to  promalgate  the  laws 
without  reference  to  their  constltntlonall- 
ty:  whether  they  hare  been  legally  enact- 
ed ornot  In  a  Judicial  question.   It  is  the 

{irovlDce  of  the  |udlclary  to  Interpret  the 
aw  in  every  controversy  of  right  which 
is  brought  before  it.  and  It  may  hold  a 
law  Invalid  In  certain  cases  becanse  in 
conflict  with  the  constitution,  which  is  al- 
so a  law,  and  to  which  every  enactment 
of  the  legislature  must  yield.  Bnt  the  re- 
fusal of  the  secretary  t»f  state  to  promul- 
gate a  law  because,  in  his  opinion,  it  Is 
uncoQstitntlonal.  and  referring  this  ques- 
tion to  the  courts,  is  imposing  ap<jn  the 
Jodlelary  a  decision  upon  the  validity  uf 
a  law  before  it  has  Involved  a  wrong  to 
any;  thus  giving  to  the  Judiciary,  if  it 
should  sustain  his  pretensions,  an  abso- 
lute veto  upon  the  legislature.  It  would 
have  no  parallel,  except,  perhaps,  in  the 
tribunal  veto  In  Bome,  the  nltlmajas  trU 
buaorum  of  the  Bepabllc.  The  Judiciary 
must  always  resist  such  arbitrary  action 
and  usurpation.  It  is  not,  bowerer,  vest- 
ed with  superior  functions  to  this  end,  and 
its  resistance  is  atmply  that  which  be- 
longs to  every  power  defined  in  the  con- 
stitution, by  keeping  within  the  limits  of 
Its  sphere  as  pointed  out  and  defined  in 
the  constitution.  The  Judiciary  has  no 
power  ol  origination,  but  only  of  Judg- 
ment and  comparison.  It  has  no  power 
to  declare  what  the  law  shall  be,  because 
it  cannot  make  Its  opinion  constructive 
or  the  political  order.  But  it  can  deter- 
mine what  statute  Is  the  la  w,  and  can  in- 
terpret and  apply  the  constitution  as 
law,  and  also  tlie  laws  of  the  legislature. 
This  Is  its  function  as  designated  In  the 
constitution,  and  no  other  department 
ean  encroach  upon  It,  any  more  than  the 
Judiciary  department  can  encroach  upon 
the  functions  of  the  other  departments  of 
the  government.  This  whole  controver- 
sy might  stop  here,  for  It  does  not  con- 
cern tlie  secretary,  whether  the  formali- 
ties required  tor  the  submission  of  the 
amendment  were  or  were  not  strictly 
comiilied  with. 

He  alleges,  however,  that  the  amend- 
ment snbmltted  by  the  legislature  failed 
to  rei-elve  the  governor's  approval,  and 
that  be  vetoeil  It,  thus  destroying  It.  If 
it  be  the  organic  law  that  the  governor's 


slgnatnre  was  not  required,  then  tbe  rea- 
sons abovestated  apply  to  tbe  secretary's 
official  duties,  and  be  cannot  go  behind 
tbe  official  signatures  of  the  presiding  offl- 
cen  of  the  two  houses.  Tbe  veto  of  aa 
executive  officer  can  only  be  exercised 
when  his  assent  Is  necessary  to  perfect  a 
law.  A  proposition  to  amend  the  consti- 
tutton  is  not  a  law,  and  cannot  become 
a  law,  until  adopted  by  the  vote  ut  the 
people.  The  people,  In  their  soverelffn 
capacity,  acting  by  units  or  individuals, 
amend  their  constitution  Just  as  tbey  did 
when  they  adopted  It.  If  tbe  legislatare 
had  been  anthorlxed  and  empowered  by 
the  people  in  the  organic  law  to  amend 
the  constitution,  then,  as  a  part  of  the 
law-making  power  of  tbe  government, 
tbe  governor  would  necessarily  be  em- 
powered to  approve  or  to  veto  tbe  pro- 
posed amendment.  Bnt  the  people  bava 
reserved  to  tberaselveB  tbe  right  of  adopt- 
ing or  rejecting  a  proposed  amendment  to 
the  constitution.  The  sovereignty  of  the 
people  has  its  first  expression  In  tbe  con- 
vention called  to  form  a  constitution  fur 
their  government.  The  convention  rep- 
resents the  constmctlve  power  and  In- 
tendment of  tbe  people  in  tbe  formation  of 
tbe  constitution,  ft  Is  the  assertion  of 
tbe  will  of  the  people  in  the  ordination 
and  institution  of  government.  Tbe  pow- 
er existent  in  It  is  not  withdrawn,  but 
continually  exists  In  it.  and  never  ex- 
pires. It  Is  the  people  who  ordain  and  es- 
tablish tbe  constitution,  and  tbey  act  la 
it  and  through  it.  The  convention,  then, 
wblcbfonned  theconatitotlon  of  1879.  atiU 
exists  In  it.  Tberrfore  the  people  in  tlicir 
sovereign  capacity  are  existent  In  Hald 
constitution,  and  the  legislature,  acting 
as  their  agent,  proposing  amendments  to 
the  constitution,  does  so  Just  as  the  con- 
vention would  do  II  In  session,  as  the 
sovereign  people  would  do.  recognlxing 
no  other  authority  than  themselves. 
James.  Const.  Con.  p.  622.  Article  250  of 
tbe  eonstitntlon  Is  as  follows:  "Proposi- 
tion for  the  amendment  of  this  conatitu- 
tton  may  be  made  by  the  general  assembly 
at  any  session  thereof,  and,  If  two-thirds 
of  the  members  elected  to  each  house  hhall 
concur  tbereln  aftersnch  proposed  amend- 
ments have  been  read  In  such  respective 
houses  three  times  on  three  separate 
days,  such  proposed  amendment  or 
amendments,  togetlier  with  the  yeas  and 
nays  thereon,  shall  be  entered  on  the 
Journal;  and  the  secretary  of  state  shall 
cause  the  same  to  be  published  In  two 
newspapers  pnbllshed  In  the  city  of  New 
Orleans,  and  In  one  paper  lu  each  other 
parish  of  the  state  In  which  a  newspaper 
is  published,  for  three  months  prt^etling 
the  next  election  for  representatives  at 
which  the  said  amendment  or  a  m«nd- 
ments  shall  be  submitted  to  tbe  electors 
for  their  approval  or  rejection;  and.  If  a 
majority  v<itlng  for  said  amendment  or 
amendments  shall  approve  and  ratify  tbe 
same,  then  such  amendment  or  amend- 
ments, so  approved  and  ratified,  shall  be- 
come a  part  nf  the  constitution.  When 
more  than  one  amendment  shall  be  sub- 
mitted at  tbe  same  time,  they  shall  be  no 
submitted  as  to  enable  the  electors  to 
vote  on   each  amendmait  Mipitrat^. 
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The  nssalt  of  mid  electloii  shall  be  made 
known  by  theproclamatlonot  the  govern- 
or." This  article  Is  ptulD  and  annmblfcu- 
ooB  In  Its  nieanins:.  It  could  not  be  plain- 
er If  It  said  111  positive  terms  that  the  gov- 
eroor  should  not  veto  the  proposed 
amendment.  But  one  duty  devolves  up- 
on the  governor ;  that  Is,  to  cause  to  be 
promulgated  the  amendment  when  adopt- 
ed by  the  people.  If  tiiere  were  any 
doubts  as  to  the  right  of  the  governor  to 
veto  a  proposed  amendment,  the  court 
should  feel  bound  to  construe  the  article 
as  favoring  a  submission.  The  constitu- 
tion of  a  people  has  a  twofold  character. 
There  Is  a  real  and  a  formal  constitution. 
The  one  la  the  development  of  a  people  In 
history  as  a  state  or  sovereign  communi- 
ty;  the  other  the  ordained  or  written  con- 
stitution, which  is  the  formula  which  the 
people  In  their  sovereign  state  pi*escribe 
for  their  order  and  government.  The  lat- 
ter presupposes  the  existence  of  the  for- 
mer. The  Nation,  c.  9 ;  Bro wnaon,  Ameri- 
can Bepubllc,  p.  218 ;  1  Hard, Freed,  ft  B.  p. 
'JM;  James.  C!onst.  Con.  p.  67;  De  Maistre, 
Generative  Frtnclptes  of  Political  Con- 
struction 

The  formal  constitution  must  correspond 
with  the  real.  The  people  most  find  in 
the  written  constltntlon  the  reflection  of 
their  spirit,  and  it«  purpose  mu«t  not  bo 
lettered  or  perverted  by  it.  If  it  falls  In 
tbia.  It  has  elements  of  weakness  or  of 
peril.  The  neglect  of  this  distinction  be- 
tween the  unwritten  and  written  consti- 
tutions, and  the  conseqaent  Identlflvatlon 
of  the  [wople  with  the  formal  organlca- 
tloD, becomes  the  moat  dangeronsof  polit- 
ical falsehoods.  It  may  so  happen  that 
the  written  constitution  may  not  be  In  ac- 
cord with  the  spirit  of  the  people.  They 
may  have  outgrown  It;  advanced  beyond 
what  they  ezi>ected  when  It  was  framed. 
The  supremo  object  of  the  written  conetl- 
tntlon  is  tocarefortbe  presorvatlonuf  the 
people.  The  advance  of  the  people  may 
be  such  that  the  cnnstltotlon,  without 
amendment  to  keep  np  with  the  progres- 
sion, "may  become  Itself  only  the  mask 
which  hides  from  an  age  its  degeneracy, 
or  the  mausoleum  which  conceals  Its  de- 
cay." Such  a  constitution  could  not  en- 
slave the  present  to  the  past.  Therefore 
the  people  may  amend  or  alter  the  consti- 
tution which  they  hare  framed.  The 
people,  when  they  were  in  convention  tu 
orttaalic  the  Kovemmeot,  could  not  regnr  J 
Its  course  and  order  as  perfect.  With  en- 
tire subjection  to  the  constitution,  there 
must  be  In  It  always  the  expresbion  of  a 
higher  developmpnt;  the  means  provided 
for  the  progressive  element  among  the 
people  to  have  some  relation  to  the  per- 
manent organisation;  the  manner  In 
which  the  old  la  to  be  bollt  Into  the  new ; 
the  change  which  comes  to  be  Ingrooved 
Into  that  which  flies;  not  the  Isolation  of 
the  old  from  the  new,  but  wrought  out 
of  the  old  into  the  new.  The  constitutiun 
defines  the  order  of  the  people,  but  It  can- 
not mould  the  events  in  thfir  history.  It 
canuot  become  the  substitute  lor  the  laws 
and  statutes  which  in  their  Immeatateen- 
actmeut  became  the  embodiment  of  a  Uv- 
Ins  will.  The  constitntlon  which  the  con- 
vention has  framed,  and  which  has  been 


adopted,  Is.  In  Its  very  naturp,  the  su- 
preme la  w ;  but  Its  provisions  make 
its  amendment  weli-nlgh  impusstble,  and 
then  to  assume  that  It  shall  be  exclusively 
and  exhaustively  deflnltive  of  tlie  action 
of  the  people  lu  alt  events,  is  a  denial  of 
the  organic  and  moral  belngot  the  people. 
The  prescription  of  the  action  of  the  peo- 
ple In  all  events.and  under  all  circumstan- 
ces. Is  not  within  the  scope  of  the  consti- 
tution, and  It  would  not  be  possible.  It  Is 
i.ot  requisite  to  Its  stability  or  to  the  flrm 
order  of  the  government.  The  constitu- 
tion which  sought  to  predetermine  the 
future,  and  to  forestall  tlie  conduct  of 
affairs  In  the  InSntte  changes  of  time  and 
cin'umstance,  would  presume  that  a  peo- 
ple were  already  beyond  the  conditions  of 
history.  President  Washington.  In  bis 
farewell  to  the  people,  which,  for  its  wis- 
dom, has  no  parallel  lu  modem  political 
Uterature.aseerts.as  a  fundamental  right, 
"the  right  of  the  people  to  make  and  to 
alter  their  constitution  of  government.'* 
Schleirmacher  says:  "A  constitution 
which  has  no  place  tor  amendment  Is  ab- 
Rolately  Immoral,  for  It  sets  itself  forth  as 
absolutely  perfect;  It  Is  far  more  immoral 
thau  theuollmlted powerof  themonarch." 
It  places  the  scepter  over  a  free  people  in 
the  hands  of  deud  men,  and  the  only  office 
left  to  the  people  la  to  build  thrones  out 
of  the  atones  of  tbdr  sepulchres.  If  there 
be,  therefore,  tn  the  constitution  a  provlB- 
lon  for  its  amendment,  and  It  Is  Involved 
In  doubt  as  to  the  moans  of  carrying  It 
out.  It  Is  the  unquestionable  duty  of  the 
court  to  so  construe  It  as  tomakeit  ettOct- 
Ivo  so  that  the  proposition  to  amend  can 
r-jach  the  political  people.  As  has  been 
above  stated,  the  controversy  In  this  case 
might  cease  with  the  inquiry  Into  the  du- 
ties of  the  secretary  of  state  in  relation 
to  the  promulgation  of  theluws.  He  has, 
also,  as  stated  above,  no  right  tn  lf>ok  In- 
to the  Journals  of  the  two  houses  of  the 
legislature  to  find  reason  for  not  promnl- 
gatlng  an  act,  but  Is  bound  to  act  on  the 
offiirlal  signatures  attesting  the  verity  of 
a  law. 

There  have  been,  however,  very  grave 
charges  made  against  the  secretary  of  the 
st>nat<e  and  the  clerk  of  the  house.  They 
are  charged  directly  with  altering  the 
Journalsof  their i*espectlvehou8ef):  of  add- 
ing to  them  matters  that  never  took  place 
In  either  house.  These  chai^^,  If  true, 
are  sufficient,  not  only  to  destroy  public 
confidence  In  these  officers,  but  to  Imptilr 
Cfmfldence  in  the  legislature  of  the  state. 
If  such  a  thing  was  done  as  the  talsifying 
of  the  JoumnI  to  make  it  appear  tliat  a 
law  was  enacted  or  a  resolution  adopted, 
or  a  proposition  to  amend  the  constitu- 
tion submitted,  that  never  received  the 
sanction  of  the  two  houses,  certainly  such 
a  fact  would  reflrct  severely  upon  the  leg- 
iKlative  body,  and  would  be  almost  con- 
clusive evidence  of  Incompetency  or  cor- 
ruption. In  the  case  at  bar  it  would  place 
tlie  speaker  of  the  house,  aud  the  lieuten- 
ant-governor of  tne  state,  and  tiie  mem- 
bers of  the  two  houses  who  were  present 
when  the  enrolled  amendments  were  pre- 
sented for  the  signatures  of  the  presiding 
officers  of  each  tionne,  in  the  attitude.  In 
the  one  case,  of  certifying  to  that  which 
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was  false,  and,  In  the  case  uf  tbe  mem- 
bers, sanctloiilD^  and  approTlnx  ancb 
false  devlarationa.  I  will  premtee  what  I 
have  to  say  on  this  question  by  the  Btate- 
ment  of  tlie  la  w  In  relatton  to  the  evidence 
of  the  acts  uf  the  two  houses.  The  ]onr- 
nnl  (if  either  bouse  is  evidence  ottbe  action 
of  that  bouse  upon  all  matters  before  It. 
Boot  V.  King,  7  Cow.  61H;  Jones  v.  Ran- 
dall, 1  Towp.  17.  It  is  a  public  record,  of 
which  tbe  courts  will  take  Judicial  notice. 
Oabum  v.  Stalev,  5  W.  Va.  85;  Moody  v. 
State,  48  Ala.  113;  State  v.  Piatt,  2  S.  C. 
150;  Town  of  South  Ottawa  v.  Perkins,  94 
r.  S. 'JtiO.  if  It  sliouid  appear  therefrom 
that  any  act  did  nut  receive  the  requisite 
rute,  or  that  tiie  act  was  not  constltu- 
ttnnally  adopted,  the  courts  may  adjudge 
thM  net  vuld.  Cooley,  CoUBt.  Lim.  1(14. 
Every  reasonable  preHumptlrm  Is  niude  In 
favor  of  a  leKisiatlve  body.  It  will  not  be 
prpHuiued  from  the  mere  silence  i>f  the 
iournals  that  either  house  disreKurded  a 
constitutional  requirement  In  the  passaKe 
of  an  net,  unless  in  cases  where  the  con- 
stitution has  required  the  Junmitts  to 
show  the  action  that  has  been  taken. 
SupervlBurs  v.  People,  25  111.  163;  McOuI- 
loch  V.  Htate,  11  Itid.  424.  The  fuumal  of 
each  Is  conclusive  evidence  of  what !«  con- 
tained therein.  Omissions  cannot  be  «up- 
pliiH],  nor  can  what  Is  properly  In  the 
loiirnal  be  taken  thercfrum.  Article  2K  of 
the  constitution  Is  as  totlows:  "Each 
bouse  shall  keep  a  Journal  of  its  proceed- 
Inji^.  and  canse  the  same  to  be  published 
Immediately  after  the  close  of  The  hcshIoh, 
When  practicable,  the  minutes  of  each 
day's  HeHsion  shall  be  printed,  and  pUu-cd 
In  the  hanits  of  members  on  the  followinK 
day.  The  orlnrlnal  Journal  shall  be  pra- 
served  after  publication  in  tbe  office  or  the 
secretary  uf  state,  bat  there  shall  be  re- 
quired no  other  record  thereof.''  Each 
houHe,' under  the  above  article,  has  the 
control  of  tbe  makinK  of  its  Journal.  Sen- 
ate Journal:  Kule  56  of  the  senate  sayB: 
"The  secretary  shall  rend  the  Journal  daily 
from  the  sheetH  on  which  tie  takes  his 
minutes,  and  after  being  so  read  and  cor- 
rected, and  not  before,  tbe  said  nilnntea 
ahall  be  examined  by  tbe  president,  and.  If 
ntCiMHury,  corrected  and  amended,  under 
the  sanction  of  the  Hpnate,  and  copies  fur- 
nlHhcd  to  the  printer  authenticated  by  the 
sljfnature  of  the  secretary.  Tlie  secretary 
shuil  conHlder  hiniseif  respouHible  to  the 
senate  for  the  accuracy  of  the  Journal.* 
The  minutes  are  brief  memoranda  of  what 
has  taken  place  In  the  senate.  The  secre- 
tary then  Id  fidl  prepares  the  matter  for 
the  Journal,  lie  Is,  according  to  tlie  rule 
above  quoted,  responsible  fi>r  the  accu- 
racy of  the  Journal.  To  him  is  delegated 
the  power  to  make  up  the  Journal  from 
the  approved  minutes  which  lie  has  tu 
present  to  tbe  printer,  autlientlcaterl  by 
bis  Hignature  alone.  It  la  a  fact  pmred 
conclusively  In  the  record  that.  In  the 
matter  handed  to  the  printer,  the  pro- 
poned amendment  wns  Included  as  a  part 
of  the  Journal.  It  then  became  a  part  of 
it,  and  could  not  be  destroyed  or  ellnd- 
nated  from  the  Journal  by  any  omission 
uf  the  printer.  If  he  omitted  it  In  the 
slips  prepared  Utr  the  convenience  uf  the 
membera  uf  the  senate.  It  waa  unques- 


tionably bhi  dntr  to  see  that  It  went  Into 
the  Journal  before  final  publication  -  The 
rule  quoted  makes  this  bis  Imperative  du- 
ty. It  is  not  required  by  article  25tt  of  the 
constitution  that  the  amendment  should 
be  read  in  full  hi  each  house.  It  was  read 
three  times  by  title,  in  accordance  with 
said  article.  It  was,  however,  read  In  full 
in  thesenate.  Tbesenate'aorder  tocorrect 
the  Journal  la  of  Itself  a  complete  record  of 
this  fact.  It  stands  In  place  of  tlieaecreta- 
ry's  omission.  House  Journal:  Rule  ©4  of 
the  bouse :  The  "  proceedings  of  the  house, 
when  notaetluglncoramltteeof  the  whole, 
shall  be  entered  on  the  Journal  as  omci'wly 
as  possible,  care  being  taken  to  detail  a  true 
and  accurate  accuuut  of  the  proceedtasa. ' 
Rule 67  provides:  ''The  chief  clerk  shall 
read  the  Journal  from  the  sheets  on  whirb 
the  minutes  are  written,  and,  after  l)elng 
so  retid  and  corrected,  the  said  minutes 
shall  be  recorded  In  the  Journal,  and 
copies  In  the  English  language,  authentl- 
csted  by  the  signature  of  tlie  chief  clerk, 
shall  be  prepared  for  delivery  at  bis  desk 
to  the  printer  by  10  o'clock  on  the  day 
foltowlngthat  on  which  Ic  shall  have  beea 
read.*'  Hule  68  makes  the  clerk  respunsfble 
for  the  correctness  of  the  Journal.  To 
him,  aH  In  the  case  of  the  senate  secreta- 
ry, the  authority  la  delegated  tu  make  up 
the  Journal  from  the  appruvetl  minutes, 
it  Is  tu  proof  that  tlie  Junmal  waa  so- 
made  up,sht>wing,  in  accordance  wltb  ar- 
ticle the  propused  amendment  was 
entered  on  the  Journal.  It  was  alao  his 
Imperative  duty  to  see,  if  the  printer 
omitted  to  enter  it  on  bis  slips  prepai-ed 
fur  convenience  of  the  members  uf  the 
house,  that  (t  formed  apart  nf  the  Jour- 
nal Defure  Anal  publication.  Tbe  matter 
Indicated  tn  the  approved  mluates  cum- 
prlses  the  matter  of  tbe  Journal  of  each 
house.  The  sheets,  and  the  printed  slips, 
and  all  other  mutter  relating  tu  the  mak- 
ing up  of  the  Journal  after  Its  Hnal  publi- 
cation, became  worthless.  The  proposed 
amendment,  however,  was  read  in  full 
more  than  three  times  In  the  huuxe.  The 
"original  JuurnuPlB  the  book  publlcatiua 
preserved  in  the  uttlce  uf  the  aecretary  of 
state.  This  Is  conclusive  evidence  of  what 
Is  therein  contained.  It  shows  that  t tie 
requlrementH  oT  article  *^  have  been  com- 
plied with.  It  was,  therefore,  unnecessary 
to  review  the  evidence  In  the  record,  as  it 
could  not  affect  this  original  J<iurnal  of 
the  two  houses.  But  we  have  done  so  be- 
cause of  the  grave  and  seriuu:*  charges 
ngaluHt  the  clerk  of  the  house  and  the  sec- 
retary of  the  senate.  ThefW  officers  have 
made,  ho  far  as  the  proposer!  amendment 
Ik  concerned.  In  accordance  with  the  rales 
uf  the  two  houHes,  an  avcnrate  Juurnal  of 
each  hou>4e. 

It  Is  also  urged  by  the  secretary  of  state 
that  the  propused  amendmentviulates  ar- 
ticle SKW  of  the  constitution,  becanse  there 
Is  mure  than  one  amendment  containeil  In 
the  matter  submitted.  It  is  plain  that 
the  uitlcle  of  ths  i-ons11tntU)n  refers  to 
the  amendment  of  more  than  t)ne  article 
of  the  constitution,  Ti:e  amendment  of 
but  one  article  of  the  constitution  Is  pri>- 
pused.  But  this  ts  a  matter  which  the  sec- 
retary of  state  eannut  orge.  for  tbe  rea- 
sons beretolure  stated.  Tbe  reaaon  ad- 
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vanced  by  the  respondent  BKretary,  that 
tha  proposed  amendment  contains  mat- 
ter of  lefflBlation  which  required  the  gov- 
ernor's approval,  in  QutenablA.  It  the  a 
tide  wuti  of  ancli  a  n  at  are  aa  to  require 
leidHltition  tonialceit  operative,  and  thiR 
leKlHlntjuii  woB  incorporated  into  it  on 
condition  ol  its  adoption,  there  might  be 
«ome  force  In  the  position  aMumed  by 
tiieaecretury.  But  un  this  point  I  am  of 
the  nplnlon  that,  und<>r  the  well-reroK- 
nised  JurlBprDdcnce  of  this  state,  the  part, 
if  separable,  which  requires  the  signature 
or  approval  of  the  governor.  liecauHe  It 
Is  leglHlatlve,  could  l)e  ellminnted.  and 
that  part — the  proposed  amendment — 
could  be  maintained  as  conatltuttonal. 
The  proposed  amendment  is  cither  legisla- 
tive or  a  prupoaltlun  to  amend  thn  conatl- 
tutinn.  It  cannot  he  both.  The  articles 
of  the  constitution  relating  to  legislation, 
and  to  propositions  to  amend  the  con- 
«tltutlon,  forbid  auy  such  construction. 
From  what  has  been  said  In  the  first  part 
of  this  opinion  In  reference  to  the  capacity 
In  which  the  legislature  acts  when  propos- 
ing amendments  to  the  coustlCutlon,  it  Is 
«lear  to  my  mind  that  the  leg^ola  tore,  ha  v- 
ing  entire  control  ol  the  matter.  Just  as 
the  convention  had  when  It  submitted  the 
constitution  to  the  people  for  adoption, 
can  direct  In  what  manner  the  proposl- 
ti<m  may  be  submitted,  provided  the  con- 
stitution is  silent  on  this  point.  There  Is 
no  legislation,  however,  connected  with 
the  proposed  amendment  nnder  consider- 
ation. There  Is  no  law  proposed.  It  is  a 
mere  regulation  of  the  manner  in  which 
the  propoflltton  to  amend  may  reach  the 
voters.  It  passes  away'  with  the  adop- 
tion or  rejection  of  the  amendment.  The 
alleged  legislation  formed  no  part  of  the 
amendment.  It  cannot  be  submitted  to 
the  electors  tor  tb^r  approval  or  rejec- 
tion, and  therefore  In  no  contingency  can 
It  form  a  part  of  the  constttntion  of  the 
state.  If  tlie  It^slatlon  complained  of  re- 
quired the  governor's  signature  to  be- 
come law,  and  It  tailed  to  receive  It,  this 
was  an  end  of  It.  But  as  It  could,  under 
no  circumstances,  form  a  part  of  the  con- 
■tltutlon,  th«%foretbe  amendmentstands 
onafleeted  by  the  failure  of  the  governor 
to  approve  the  legislation  accompanying 
the  amendment.  If  the  views  nrged  by 
the  defendant  are  adopted,  then  will  It 
•become  Impossible  to  amend  the  consti- 
tution in  accordance  with  article  256. 
Nearly  every  amendment  te  accompanied 
by  leglBlatlon.  The  submlBalon  of  an 
amendment  would  therefore  require  ex- 
ecntlve  approval,  or  It  could  not  be  sub- 
mitted after  the  governor  had  vetoed  the 
accompanying  legislation,  although  It 
should  be  in  a  separate  bill. 

It  is  urged  that  there  was  no  final  vote 
by  the  general  assembly  on  the  question 
of  the  submission  of  the  amendment.  It 
Is  not  denied,  lor  the  Journals  show  this 
fact,  that  two-thirds  ol  the  members  elect- 
ed to  each  bouse  voted  for  it  on  Its  final 

fkassage.  and  the  yeas  and  uays  recorded 
n  the  Journals,  as  required  by  article  2-56 
of  the  constitution.  But  It  Is  said  the 
Intention  of  the  legislature  was  that  the 
governor  should  approve  the  proposed 
constitutional  amendment;  that  It  was 


put  In  the  shape  of  a  bill,  was  sent  to  the 
executive  office,  vetoed  by  the  governor, 
and  returned  to  the  house,  with  his  veto, 
In  which  it  originated,  thus  showing  that 
it  was  treated  and  aetcd  upon  as  n  bill, 
and  fulled  to  pii»s  over  the  governor's 
veto.  It  is  conceded  that  a  proposal  to 
amend  the  constitution  does  not  require 
executive  approval.  How,  then,  can  the 
Intention  of  the  members  of  the  legiali^ 
tnre  dpfeat  a  constitutional  requirement? 
It  Is  a  fact  that  the  proposed  amendment 
WBM  adopteil.  After  its  adoption,  how 
could  the  Intention  of  thu  members  of  the 
leglKlature  defeat  It?  It  was  In  the  form 
of  a  bill,  yet  It  was  a  proposal  to  amend 
thu  constltutlun.  The  Journals  of  both 
houses,  the  briefs  and  arguments  of  coun- 
ael.  all  show  this.  It  wasseiit  to  the  gov- 
ernor's office,  and  rrcelpted  for  as  a  bill. 
But  this  did  not  change  Its  nature.  It 
was  still  a  proposal  to  amend  the  con- 
stitution, having  received  the  required 
vote,  and  having  passed  tliruugh  nil  the 
formal  stages  of  ItH  existence,  as  required 
by  article  250  of  the  constitutitm.  We 
sometimes  look  Into  the  reasons  for  the 
passage  of  a  la  w  to  find  out  the  inten- 
tion of  the  legislature  In  enacting  It.  in 
Older  to  properly  Interpret  it  when  it  is 
ambiguous.  But  never  when  the  law  Is 
free  from  ambiguity.  That  the  legislature 
did  not  Intend  to  enat-t  a  law  cannot  be 
urged  as  a  reason  for  Its  nullity.  This  Is 
too  plain  for  argument.  Therels  nothing, 
however.  In  the  alleged  legislation  that 
requires  executive  approval.  There  Is 
nothing  In  it  which,  as  a  rule,  principle, 
or  method  of  action,  the  community  Is  to 
recognize  and  enforce,  so  aa  to  regulate, 
limit,  or  protect  the  conduct  of  Its  mem- 
bers. Section  2  requires  the  secretary  of 
state  to  give  notice  of  the  proposal  to 
amend  the  constitution  within  HO  days 
after  the  1st  ol  January,  1891.  The  con- 
stitution requires  the  siime  length  of  time 
In  giving  the  notice  preceding  theelection. 
It  does  not  say  ImmedlntHly  precetling. 
It  seems  to  be  eminently  fit  and  proper,  in 
the  absence  of  any  particular  time,  that 
the  legislature  should  designate.  In  the 
BubmlsHlon  of  thu  amendment,  the  day  on 
which  it  ahonld  be  first  pnbllafaed.in  ordm 
that  It  reach  the  voter  with  certainty. 
Section  3  presclbes  the  duties  of  tbeseveral 
officers  who  conduct  the  election.  These 
are  already  prescribed  by  law,  and  the 
section  is  only  declaratory  ot  what  the 
law  Is.  In  the  absence  of  executive  proc- 
lamation, it  will  not  be  denied  that  theea 
officials,  In  pursuance  of  law,  would  have 
the  right  to  give  the  requlreil  notices. 
The  people  also  bavethe  nndodbted  right, 
on  failure  of  the  proper  officers  to  give 
the  required  notice,  to  vote  on  the  day 
fixed  by  law  for  the  election.  I  think  the 
various  pretexts  set  up  by  defendant  are 
the  merest  techulcalltlefl.  If  they  are  to 
be  approved,  there  Is  a  virtual  denial  of 
the  sovereignty  of  the  people.  The  peo- 
ple might  at  once  abdicate  their  boasted 
power,  and  bestow  it  upon  a  chosen  lew. 
lu  the  Instant  case,  It  would  be  bestowing 
It  upon  several,  each  Independent  of  the 
other,  and  In  their  respective  spheres  of 
action  each  supreme.  The  general  assem- 
bly may  enact, a  law,  but  it  ia^n  the  dow- 
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er  of  the  secretary  of  the  senate  and  clerk 
of  the  house  to  defeat  It.  Thene  offlrern 
may  do  their  doty,  yet  the  pabUc  printer 
may  defeat  the  law.  He  may  do  hisdaty. 
A  la  w  may  have  Koae  through  ull  the  refi;- 
ular  stages  of  its  passage,  and  finally 
reach  the  secretary  of  state.  He  at  once 
becumes  the  supreme  arbiter.  In  him  are 
centeretl  all  the  functions  of  the  execattre 
and  judiciary  departments.  He  can  veto 
a  bill  that  has  passed  execuclve  scrutiny. 
He  van  nsarp  the  fane clons  uf  the  Judge, 
and  decl  a  re  the  la  w  unvonsti  tu  tiona  1 
which  he  Is  required  to  promulgate.  If  this 
1b  to  be  tolerated,  what  kind  of  govern- 
ment have  we?  It  Is  not  republican;  it 
is  a  nondescript.  There  is  nothing  like  it 
In  the  history  of  the  world.  That  por- 
tion <A  the  allied  legislation  relating  to 
the  form  of  the  ballot  does  not  change 
BXisting  laws.  There  la  no  law  requiring 
any  particular  form  for  the  ballot  to  be 
cast  on  the  sabmlHslon  of  the  amendment. 
It  was  therefore,  in  the  absence  of  such 
legislation,  competent  for  the  legislature 
to  lustruct  in  what  form  the  ballot  should 
be  cast  for  a  proposal  to  amend  the  con- 
stitution. Section  4  of  Act  101  of  1882,  re- 
quiring a  printed  ticket,  has  exclusive  r^- 
erence  to  candidates  for  office.  It  says 
"that  all  the  names  of  persons  voted  fur 
shall  be  printed  on  one  ticket  or  ballot  of 
white  paper,  of  uniform  sice  and  quality, 
to  be  famished  by  the  secretary  of  state 
at  a  charge  of  Ave  per  centum  over  and 
above  the  actual  cost  of  said  paper,  and 
the  names  of  persons  voted  lor,  and  the 
office  for  which  they  are  voted,  shall  be 
accurately  specified. "  Manifestly  thlscan- 
not  apply  to  the  ticket  to  be  voted  for  on  the 
snhralsslun  of  the  proposed  amendment. 

The  Prohibitory  Amendment  Cases,  re- 
ported In  34  Kan.  7(K),  ana  decided  by 
Judge  Brewer,  now  one  of  the  associate 
Jnstlcra  of  the  supreme  court  of  the  United 
States,  are  iuatructt  ve  in  the  consideration 
of  the  instant  case.  The  provisions  for 
amending  the  cnnatltntlnn  of  Kansas  are 
Identical  with  article  256  of  our  constitu- 
tion. Artlcli)  256  was  evidently  taken  from 
the  constitution  of  Kansas,  and  must 
ther^ore  be  interpreted  by  the  construc- 
tion placed  npon  It  by  the  courts  ol  that 
state.  The  proposed  amendment  to  the 
constitution  ol  Kansas  did  not  appear  up- 
on the  Journal  of  either  house  of  the  legis- 
lature of  Kansas.  It  was  held  by  the 
conrtthat  the  fallnre  to  spread  theamend- 
ment  on  the  journals  was  not  one  of  the 
essentials  to  its  validity.  The  court  said : 
'The  two  important  vital  elements  in  any 
constitutional  amendment  are  the  attest 
ol  two-thirds  of  the  legislature  and  a  ma- 
jority of  the  popular  vote.  Beyond  this, 
other  provlelons  are  mereforms.  They  may 
not  be  disregarded,  because  by  them  cer- 
tainty as  to  the  essentials  Is  secnrei.  But 
they  are  not  themselves  the  essentials. 
*  *  ■  The  i*ecords  of  the  proceedings  of 
the  two  houses  are  made  not  by  the  houses 
themselves,  but  by  clerical  ufflcers.  True, 
they  are  under  the  control  of  the  respect- 
Ive  honses,  but.  In  fact,  the  records  are 
made  by  clerks.  May  they  defeat  legisla- 
tive will?  The  constitution  does  not 
make  amendments  dependent  upon  their 
approval  or  their  action.   To  Insure  cer- 


tainty and  guard  against  mistake.  Jnnmal 
evidence  of  the  amendment  and  votes  is 
prescribed;  but  this  is  mere  matter  ol 
evidence,  and  not  the  flnbstantlal  condi- 
tion of  constitutional  change.  In  Leaven- 
worth Co.  T.  Hlgglnbotham.  17  Knn.  ft2. 
a  law  was  upheld,  although  the  signature 
of  the  presiding  officer  of  the  senate  was 
never  affixed  to  it  as  the  constitnrlon  pre- 
scribes, and  although  the  yeas  and  nays 
were  not  entered  on  the  journal  of  tbe  sen- 
ate on  its  concurrence  In  certain  alight 
amendments  made  by  tbe  boose.  8ee, 
also,  Division  of  Howard  County,  15  Kan. 
194."  Tbe  second  issue  made  in  tbis  case 
was  that.  In  the  submission  of  the  amend- 
ment, "no  provision- was  made  fnr  receiv- 
ing, counting,  or  canvas^ng  votes;  tbat, 
therefore,  the  action  of  the  election  board, 
county  commissioners,  and  state  can- 
vassers was  without  warrant  of  law  and 
void ;  and  that  thecourt  has  and  can  have 
no  legal  evidence  that  a  majority  of  tbese 
votes  cast  upon  this  amendment  was  In 
favor  of  It;  and, finally,  that,  two  amend- 
ments having  been  submitted,  an  exam- 
ination of  tbe  votes  by  precincts  shows 
the  t  a  luajnrtty  of  all  the  votes  on  tbe  two 
amendments  was  not  cast  in  fayor  ol 
this,"  In  the  opinion  of  the  court  it  was 
said,  "It  must  be  conceded  that  tbis  prop- 
osition has  great  force;"  and  a  lai^  part 
of  the  able  argument  of  the  learned  Judge 
was  directed  to  demonstrate  the  validity 
of  the  amendment,  notwithstanding  the 
ahbence  from  it  of  any  provlsiuna  as  to 
the  manner  In  which  it  was  t»  be  sobmit- 
ted.  In  the  case  at  bar  these  omisiiinns  as 
to  the  mode  of  submission  have  been  snp- 
pl led,  and  yet  this  is  made  the  reason  fur 
the  Invalidity  of  the  proposed  amendment. 
In  our  election  law  there- Is  no  provision 
made  as  to  the  manner  In  which  a  pro- 
posal to  amendment  to  the  constitution 
shall  be  voted  fur,  in  what  manner 
the  ballot  shall  be  arranged.  It  these 
matters  had  been  omitted.  It  Is  more  than 
likely  that  this  defect  would  have  twea 
urged  with  as  much  vigor  as  their  Inser- 
tion in  the  amendment  has  provoked. 
1'he  question  of  prohibition  in  Kansas  ex- 
cited the  people  uf  Kansas  to  the  decree 
tha  t  the  present  proposed  amendment  to 
our  constitution  has  agitated  the  people 
of  Louisiana,  With  a  quotation  from  tbe 
opinion  of  Justice  Brewek  In  the  case  re- 
ferred to,  which  Is  appropriate  to  tbe  case 
under  Investigation,  I  will  conclude:  "On 
the  one  hand,  we  have  been  told  that  this 
Is  a  cruwnlng  effort  of  a  brave  and  earnest 
people  to  free  itself  from  the  curse  of  In- 
toxication; on  tho  other,  that  It  IB  a  de- 
parture from  tbe  wisdom  and  experience 
uf  the  past,  a  radical  change  of  policy, 
trespassing  upon  personal  liberty  and 
rights  of  property.  But  questions  of  pol- 
icy are  not  queatluns  for  the  courts;  they 
are  wrought  uutaud  fought  out  In  the  leg- 
islature and  before  the  people.  Here  the 
single  question  Is  one  of  power.  We  make 
no  laws;  we  change  no  constitutions;  we 
Jnauggrate  uo  policy.  When  the  legisla- 
ture enacts  a  law, the  onlyquentlon  which 
we  can  decide  Is  whether  the  limitations 
of  the  constitution  have  been  Infringed  up- 
on. When  a  constitutional  amendment 
has  been  submitted,  tbesingle  iiuutry  for 
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na  iB  whether  It  baa  recelred  the  aanetlon 
of  popular  approval  In  the  manner  pre- 
acrlbed  by  the  fundamentHi  Ian*.  Ho  that 
whatever  may  be  the  tndlriilual  opinion 
of  the  Jnatlctis  of  thiH  court  as  to  the  wis- 
dom or  folly  ol  any  law  or  constltiitlonal 
amendment,  and  notwithstanding  the 
right  which,  as  Indlrldnal  citizens,  we 
may  exercise  with  all  other  cltiwDS  Id  ex- 
preeslng  through  the  ballut-box  our  per- 
sonal approval  or  disapproval  of  pro- 
posed runstltntlonat  clianKea,  as  a  court 
our  single  Inquiry  is,  have  conatltutioual 
requirements  be4>n  observed  and  limits  of 
power  been  refcarded?  We  havenoveto. 
Tbe  Judge  who  casts  his  Individual  opin- 
ions of  wisdom  or  policy  Into  the  dlacas- 
slonsot  questions  of  constitutional  limita- 
tions and  powers  simply  usurps  a  prerog- 
ative never  committed  to  htm  In  tbe  wise 
distribution  of  duties  made  by  the  people 
In  thelrfundnmental  law. "  I  concur  in  the 
opinion  and  decree,  and  assign,  these  rea- 
sons theretur. 

BRBHfDEZ.  C.  J.,  ieoaettrtin/f.)  There 
can  be  no  doubt  that  many  of  the  issue's 
presented  In  this  memorable  litigation  in- 
volve constitutional  questions  of  a  high 
cbaratter,  touching  which  honest  minds 
may  plausibly  differ.  They  have  com- 
manded and  received  the  most  patientand 
impartial  consideration  of  the  Justices 
who  compose  this  court;  but  who,  not* 
withstanding  tbe  most  earnest  desire 
wbicn  actnated  them  to  reach  a  correct 
and  similar  conclusion,  hare  been  unable 
to  agree  upon  a  unanlmonseolutlon.  Ap- 
parently, the  questions  to  be  determined 
seem  very  plain.  Reduced  to  their  sim- 
plest expression,  they  are  merely  whether 
or  not  the  secretary  of  state  shall  be  com- 
pelled, by  the  proc<»s  of  this  court,  to  pub- 
finh,  during  the  time  and  In  the  manner 
prescribed  by  the  orgnnlc  law,  that  legis- 
lative action  which  Is  presented  to  him, 
BH  a  proposed  amendment  of  the  constitu- 
tion, by  tbe  general  assembly,  with  the 
view  that  tbe  same  be  submitted  to  the 
people  at  the  next  general  election  of  rep- 
i«BPntatlves ;  yet  the  subject  bristles  with 
dlfHealtles.  Tfaeelaborate  views  delivered 
establish  that  tbe  forms  through  which 
tbe  project  is  required  to  pass  have  sub- 
stantially been  observed,  and  that  It  is 
tbe  ministerial  duty  of  the  secretary  of 
state  to  give  it  the  demanded  publicity,  in 
order  that  It  may  be  known  and  voted 
apon,  for  or  against,  by  tbe  qualified 
electors  in  the  state,  at  the  following  gen- 
eral election.  It  would  serve  no  useful 
purpose  here  tn  enumerate  and  dlscuBS  the 
unraerouB  objections  set  up  to  resist  the 
poblicatlon  asked.  It  snfHees  to  say  that 
tbe  record  establishes,  prima  facie  at  least, 
without  stronger  counter-proof,  that  the 
proposed  amendment  was  duly  offered, 
read,  spread  on  tbe  Journals,  voted  upon 
In  both  houses  of  the  legislature.  In  point 
of  time  and  manner,  and  was  published 
in  the  official  papers,  according  to  custom 
and  rnle,  and  as  the  constitution  reguirss ; 
tbat  there  existed  no  necessity  to  trans- 
mit It  to  tbe  executive  for  approval,  and 
tbat  the  veto  put  to  it  was  an  idle  and 
vain  ceremony;  that  the  vote  cast  there- 
after, to  pass  the  amendment  over  the 


goTemor'a  veto,  was  superflaona,  and  did 
not,  falling,  do  away  with  the  previous 
final  action  upon  it,  which  had  to  stand, 
and  stood,  as  It  never  was  recalled  ;  tbat 
It  is  Immaterial  in  whatform  the  proposed 
amendment  was  drafted,  whether  with  or 
without  a  title;  that  It  had  but  one  ob< 
Jert.  which  needed  not  to  be  expressed  In  a 
title;  that,  if  it  be  assailable  on  any  tech- 
nical gronnd.no  sufficient  reason  has  been 
adduced  and  proof  lurnlshed  to  blot  it  out 
of  existence;  that  practically  It  Is  nothing 
but  the  mere  proposal  of  an  agent  to  a 
principal,  which  the  latter,  by  ratification 
or  repudiation,  may  bring  Into  llfp,  or  ab- 
solutely annthllAte.  The  proposed  amend- 
ment Is  tendered  by  two-thtrda  of  all  tbe 
members  elect  of  both  houses  of  tbe  gen- 
eral assembly.  In  whose  Judgment  It  Is  in 
suitable  shape,  and  has  passed,  after  a 
reasonable,  full  observance  of  all  constitu- 
tional and  strict  exigencies.  It  would  seem 
that  the  importance  of  the  subject  has 
been  somewhat  uuneceasarlly  magnified, 
as  thejudgmentof  this  court  will  not, oro- 
prio  F(gY>re. ingraft  and  lirettheproposed 
amendment  on  the  constitution.  Tbe  sol- 
itary effect  of  tbat  Judgment  will  be  that 
the  secretary  of  state  shall  publish  the 
proposed  amendment,  during  the  pre- 
scrll>ed  period,  in  tbe  manner  required,  for 
subsequent  submission  to  the  people.  If, 
by  the  terms  of  the  constitution,  the  legis- 
lature could,  of  Its  own  motion,  amend 
the  organic  law,  without  Cf>nsultlng  the 
people,  surely  a  more  rigid  compliance 
with  the  prescribed  forms  would  have  to 
be  exacted:  but, as  the  cnustitutlun  mere 
ly  enables  tbe  general  assembly  to  propose 
amendments  to  tbe  people,  the  question  of 
Irreproachablefulfillment  loseslts  gravity, 
and  substantial,  reasonable  adherence 
must  t>e  held  as  satisfactory.  An  amend- 
ment to  the  constitution,  proposed  by  tbe 
general  assembly,  goes  to  tbe  people,  as 
ordinary  legislation  by  tbat  body  goes 
to  the  executive,  for  approval  or  disap- 
proval, with  this  difference:  that  the  gov- 
ernor's veto  maybe  passed  over,  while  tbe 
adverae  action  of  the  people,  on  a  t^o- 
posed  amendm«>nt.  Is  insuperable.  The 
people,  being  substituted  for  the  governor, 
have  alone  the  power  to  veto  It,  and  no 
other  authority,  however  honestly  exer- 
cised, can  supplant  It.  It  may  not  be  out 
of  place  bwre  to  remark  that.  In  vetoing 
the  proposed  amendment,  tbe  governor 
no  doubt  deemed  hiniself  Justified  tn  doing 
so,  not  only  by  bis  own  appreciation  of 
tbe  subject-matter,  but  also  because  of 
precedents  In  which  similar  amendments 
had  been  submitted toexeeutiveconsidera- 
tlon,  and  because,  in  the  instant  case,  the 
amendment  had  been  actually  trauHmltted 
to  him,  thus  Inviting  his  views  In  relation 
to  it.  It  the  veto  of  the  people  Isput  upon 
theproposed  amendment,]t  will  annihilate 
tne  measure  completely,  as  absolutely  as 
their  approval  or  ratification  of  it  will 
quicken  and  vivify  it,  and  then  make  It  as 
much  a  component  part  of  the  organic 
la  w  as  if  It  had  originally  been  Introrporat- 
ed  into  it.  It  takes  my  concurrence  to 
have  it  declared  whether  tbat  proposed 
amendment  shall  or  not  be  published,  to 
be  submitted  to  the  people.  Bealising  the 
ffrave  responsibility  which  rests  upon  me. 
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and  appreclatlnff  the  weighty  conse* 
quftncra  vrbl<:h,  lor  weHl  or  woe,  may  be 
eiitallRrl,  wlietlier  theainendmentproposed 
be  publlRhe<l  or  not,  I  munt  yield,  after 
ripened  deliberation,  to  my  sense  of  duty 
to  tlie  people,  controlled,  as  tlie  conclusion 
is,  by  the  unbiased  prompting  of  iny  best 
will,  judsiiient,  and  conscience.  These, 
uniting,  dictate  that  1  shall  not  thwart 
the  Important  lefclalutlve  action  and  inus- 
Ele  thv.  raouth  of  the  people,  on  a  question 
of  such  magnitude,  so  deeply  aiteetlns; 
their  most  vital  Interest,  but  thut  I  must 
let  the  people  adjudge  and  speak  rurthAtu- 
Mlves.  I  therefore  concur  In  the  decree. 

P'enner,  J.,  {dissenting.)  Into  the  calm 
preclnctB  of  this  court,  thlB  case  brings 
nnthinR  but  cold  queatluDs  of  taw  and 
fact,  which  must  be  determined  according 
to  the  same  principles  and  methods  which 
are  applied  In  all  othor  cases.  I  shall 
endeavor  to  express  the  reasons  fur  my 
own  opinion  in  languasre  clear,  concise, 
and  free  from  legal  technicalities,  ho  hh 
to  be  of  easy  comprehension  by  every  cftl- 
sen.  The  relatorlnvukes  the  writ  of  man- 
damns  to  order  and  compel  the  secretary 
of  state  to  make  publication,  in  conformi- 
ty to  law,  of  a  proposed  amendment  to 
the  constitution  of  the  state,  which  publi- 
cation Is  made,  by  the  constitution  itself, 
a  prerequisite  to  the  snbmlsshm  of  the 
amendment  to  the  electors  of  the  state  for 
approval  or  rejection.  The  contenclon  as 
to  whether  this  Is  or  la  not  a  ministerial 
duty,  proper  to  be  enforced  by  inHnUamus, 
may  be  dismissed,  with  the  self-evi- 
dent remark  that,  If  It  Is  a  duty  at  all.  It 
is  undoubtedly  a  ministerial  duty.  It 
would  be  preposterous  to  bold  that  the 
Becratary  of  state  could  Interpose  his  mere 
will  or  alleged  discretion  as  a  barrier 
which  would  prevent  constitutional 
amendments  duly  proposed  by  the  general 
assembly  from  reaching  the  people  for 
their  approval  or  rejection.  This  would 
place  It  in  his  power  prar^tlcally  to  nullify 
the  constitutional  provision,  and  the  leg- 
islative action  in  pursuance  thereof. 
While  soch  a  pretension  Is  setup  Id  thede- 
fendant's  answer,  I  munt  du  the  learned 
attorney  general  the  justice  to  soy  that 
he  has  substantially  waived  It  before  this 
court.  On  the  other  hand,  it  Is  necessari- 
ly true  that  every  public  officer,  when 
called  upon  to  perform  an  act  the  doing 
of  which  is  cinlined  to  be  a  duty  imposed 
on  him  by  law,  has  the  right  to  determine 
for  himself,  primarily,  whether  the  law 
doea  or  does  not  Impose  snch  duty.  If 
he  determine  that  the  law  does  not  Im- 
pose the  duty  required,  he  may  decline  to 
perform  it.  But  If  the  dut.v  asserted  be 
one  which,  If  it  exist  at  all,  is  of  a  purely 
ministerial  character,  as  we  hold  the  one 
here  involved  to  be,  the  party  aggrieved 
by  his  refusal  Is  not  deprived  of  redress. 
He  rany  apply  to  the  Jndh-lal  power  to  de- 
clare that  the  duty  claimed  Is  imposed  by 
law,  and  to  compel  the  officer  to  perform. 
Such  are  the  purpose  and  function  of  the 
extraordinary  writ  of  m»i)dnmti8,  which 
Is  the  appropriate  remedy,  and  is  properly 
Invoked  by  relator,  if  the  allegations  of 
his  petition  be  true. 

The  case*  therefore,  presents  tor  oar  de- 


termination the  clear  and  well-deflned  Is- 
sae  whether  or  not,  under  the  law.  It  Is 
the  doty  of  re8p<>ndent  to  make  the  re- 
quired publication.  Sufn^estlon  Is  made, 
and  even  insisted  on,  that  because,  In  de- 
clining to  comply  with  the  demand  of  re- 
lator when  made  before  suit,  the  respond- 
ent assigned  (miy  one  ground  for  bis  re- 
fusal, he  Is  thereby  estopped  from  netting 
up  any  other  grounds  Id  his  answer  to  the 
maBdHmns.  No  snch  estoppel  can  apply. 
The  question  Involved  Is,  duty  vei  non? 
Itis  a  matter  of  public  concern.  Theduty 
arises  from  the  law,  and  from  compliance 
with  the  conditions  prescribed  thereby. 
It  cannot  be  affected  by  tbe  acts  ur  uinif*- 
Bions  of  respoDdeDt.  it  Is  the  Antj  of  re- 
lator to  show  every  fact  essential  to  give 
rise  to  the  duty.  It  is  the  right  of  re- 
spondent to  propound  and  prove  every 
defense  of  law  or  fact  which  negatives 
the  duty.  Under  the  very  langu^e  of  the 
constitution,  the  duty  of  the  secretary  of 
state  topublisb  a  proposed  constitutional 
amendment  U  purely  conditional.  Article 
256  of  the  constitution  Is  as  follows: 
"Propoeltlonstortbe  amendment  uf  this 
constitution  may  be  made  by  the  general 
assembly  at  any  Besslou  thereof,  and.  If 
two-thirds  of  all  the  members  elected  to 
each  house  shall  concur  therein,  after  such 
proposed  amendments  have  been  read  in 
such  respective  bouses  on  three  separate 
days,  snch  proposed  amendment  or  aniend- 
ments,  together  with  the  yeas  and  nays 
thereon,  Bhall  be  entered  on  the  journal, 
nnd  the  secretary  of  state  <ihull  cause  the 
same  to  be  published  •  •  •  fur  three 
months  preceding  the  nextelectlon  for  rep- 
resentatires,  at  which  time  the  said 
amendment  or  amendments  shall  be  snb- 
raltted  to  tbe  electors  for  their  approval 
orrtdectioni^etc.  Thn8,underthe  express 
terms  of  the  constituthm.  tbe  dnty  of  the 
secretary  of  state  to  publish  only  arlnes  If 
the  following  named  conditions  precedent 
have  been  complied  with,  vis.:  (1)  The 
prt>po8ition  for  amendment  must  be  made 
by  the  general  assembly.  (2)  The  amend- 
ment must  be  read  in  each  bouse  on  three 
separate  days.  (8)  The  amendmeDt  must 
be  coneurrud  In  by  two-thirds  of  ail  the 
meml>er8  elected  to  each  boose.  (4)  The 
amendment,  together  with  the  yeas  and 
nays  thereon,  must  be  entered  on  the  jour- 
nal. The  relator  asserts,  and  therespond- 
ent  denies,  that  all  these  condltlonH  have 
been  fulfilled.  This  presents  the  gist  of 
the  controversy.  If  the  conditions  have 
been  fulfilled,  the  duty  of  the  respondent 
has  arisen,  and  he  must  perform  It.  If  all 
or  any  of  the  conditions  have  not  been 
complied  with,  the  duty  has  not  arlnen, 
and  relator's  demand  most  be  rejected. 

I  cannot  stop  to  discuss  the  proposition 
that  the  secretary  of  Btatels  bound  to  per- 
form the  act  required  of  him,  whether  the 
conditions  have  been  compiled  with  or 
not.  No  such  Issue  Is  presented  In  this 
case.  The  relator  bases  his  demand  ex- 
clusively on  the  ground  that  all  these  con- 
ditions have  been  scrupnionsly  fulfilled; 
the  respondent  bases  his  defense  exclusive- 
ly on  the  denial  that  they  have  been  ful- 
flllefl.  Tills  is  the  sole  Issue  presented  for 
our  determination.  It  Is  onr  dear  dory 
to  decide  it.  If  the  condltlODB  have  not* 
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been  compllpd  wltb,  tb«  pabllcAtion  and 
the  election  Itself  wuiild  be  rain  and  nufca- 
tury;  and,  even  aftt>r  tbe  election,  on 
proof  ol  such  non-compliance,  tbe  amend- 
ment  wonid  be  void,  and  It  woald  be  tbe 
duty  of  tbe  Judiciary  so  to  pronounce  it. 
Thifl  is  Bo  coDcluBively  settled  by  authori- 
ty that  Jt  is  only  necessary  to  refer  to 
JudKc  Cooley'a  work  on  Constitutional 
Ltmltatlona,  who  cltea  and  approves  the 
dtfcisfonB  tothat  effect.  This  U.nodonbt, 
tbe  pery  reason  which  prompted  tbe 
frumera  of  the  constitution  to  make  the 
duty  of  publication  and  eubnilssfon  ex- 
prcHsIy  condltioual,  In  order  that  such 
questions  mlKht  be  raised  and  decided  In 
advance,  and  that  the  people  might  be 
Bavefl  the  trouble  and  expense  of  a  fruitless 
canvass  and  election.  Bee  8tate  t.  Jndse, 
At  La.  Ann.  1104.  8  Houtb.  Rep.  806.  The 
most  Ketieral  and  fnndamentiil  questloa 
presented  for  our  determination  1b  wheth- 
er or  not  propositions  to  amend  the  con- 
stitution are,  like  other  legislative  acts, 
subject  to  executive  approval  or  veto. 
I'hls  qaestlon  Is  subdivided  Into  two, 
which  must  be sepcu*ately considered,  vis.: 
<1)  Whether  proposed  amendments,  nec 
essnrlly  and  in  ail  cases,  are  subject  to 
executive  approval  before  becoming  final. 
(2)  Whether  this  particular  proposition, 
in  manner  and  form  as  adopted,  required, 
for  Its  finality,  submlHslon  to  the  ezeea- 
tive,  and  passage  over  his  veto. 

1.  A  very  strong  aricnment  in  favor  of 
the  necessity  of  executive  co-operation  is 
m  ude,  based  ou  the  principle  of  construing 
all  articles  of  the  constitution  together, 
and  with  special  reference  to  articles  73,75, 
and  199.  Article  78  declares  tliat  "every 
bill  which  shall  have  passed  both  bousra 
shall  be  presented  to  the  governor,"  pro- 
ceeding then  to  provide  tbe  method  for  bis 
approval  or  veto, etc.  Article  76  declares: 
"Every  order,  reeolatlon.  or  vote,  to 
which  the  concurrence  of  both  houses  Is 
necessary,  except  on  a  question  of  ad> 
Joarnmtrnt,  or  on  matters  of  parliament- 
ary proceedings,  or  an  address  for  remov- 
al from  office,  shall  be  presented  to  tbe 
governor,  and,  before  It  shall  take  effect, 
be  approve<l  by  blm ;  or,  being  disap- 
proved, shall  be  repassed  by  two-thirds  of 
the  menibei-s  elected  to  each  bouse."  It  is 
contended,  with  great  force,  that  these 
prnviHluns'  are  very  -sweeping  in  their  ef- 
fect, and  made  more  so  by  the  exceptions 
Introduced  into  article  76.  Special  refer- 
ence la  made  to  the  exception  of  the  ad- 
dress for  removal  from  office  under  article 
190,  which  is  very  similar  in  character  to 
article  256-in  regard  to  amendments.  The 
article  19»  is  as  follows:  "  For  any  reason- 
able cause,  the  governor  shall  remove  any 
officer  on  the  address  of  two-thtrdu  of  the 
members  elected  to  each  houne  of  the  gen- 
eral assembly.  In  every  such  case,  the 
cauae  or  eausee  for  which  sucb  removal 
may  be  requtretl  shall  be  stated  at  length 
In  the  address,  and  Inserted  in  the  Jodrnal 
of  each  bouse. " 

Now.  nobody  would  conceive  for  a  mo- 
ment that  such  an  address,  made  by  the 
housps  to  the  governor,  would  require  bis 
approval  before  It  could  be  adopted  and 
presented  to  blm.  The  thing  is  absard 
opon  its  face.  Its  omfssion  from  the  ex- 


ceptions stated  In  article  7Scoatd  not  have 
affected  the  case,  and  its  inclusion  among 
aald  exceptions  was  purely  Buperflnoas. 
Its  insertion  was  doubtless  due  to  tbe 
over-caution  of  some  memtier  to  whose 
mind  the  address  from  office  happened  to 
present  Itself  when  runsldering  the  broad 
terms  of  tbe  article,  and  It  was  accepted 
as  doing  no  possible  barm.  I  cannot 
think  that  the  omission  of  propositions 
for  amendments  to  the  constitution  from 
tbe  exceptions  stated  should  baveeffect  to 
saltject  them  to  the  general  provision  nf 
article  76,  beeanse  the  terms  of  article  ^ 
are  inconsistent  with  snch  subjection.  Ar- 
ticle 266  plainly  declares  that  such  propo 
sltions  may  be  made  by  the  general  assem- 
bly, and,  "If  two-thlrdsof  all  the  members 
shall  concur  therein,"  after  reading  and 
entry  on  the  Journal,  "the  secretary  of 
state  sball  cause  tbe  same  to  be  pub- 
lished,'  etc.,  and  the  amendments  "shall 
be  submitted  to  the  electors,"  etc.  No 
principle  of  construction  could  Jnstlfy  us 
In  addingto  the  conditions  expresHly  stilt- 
ed in  the  article,  which  do  not  Include  tbe 
necessity  of  tbe  governor's  co-operation. 
Canons  of  construction,  after  all.  are 
only  guides  to  reach  the  true  meaning, 
when  it  is  obscure  or  doubtful.  When  the 
meaning,  as  expressed,  is  clear  and  unam- 
blgnous,  there  Is  no  necessityfor  resorting 
to  them.  Further  reference  Is  made  to  the 
fact  that  the  several  amendments  which 
have  been  proposed  and  snbmltted  since 
tbe  adoption  of  tbe  constitution  have,  fn 
every  case,  been  submitted  to  tbe  govern- 
or tor  approval ;  and  this  is  Invoked  as  a 
legislative  and  executive  interpretation  of 
tbe  constitution,  entitled  to  great  weight 
in  Judicial  construction.  But  It  will  be 
found  tliat  every  one  of  the  amendments 
referred  to  contained,  in  addition  to  the 

f proposed  amendments  tbemselvea.  legls- 
Btlve  provisions  touching  the  method  of 
submission,  and  regulating  the  dntlee  of 
offlcerB,  which  were  to  have  Immediate 
effect  as  law,  and  could  not  be  operative 
without  executive  co-operation.  As  ap> 
piled  to  sucb  measures,  no  doubt  the  uni- 
form legislative  and  executive  practice  Is 
entitled  to  great  and  controlling  weight; 
but  it  doM  not  affect  the  general  proposi- 
tion now  under  discussion.  My  opinion  Is 
clear  that  the  lefrlslatnre  may,  hy  Joint 
resolution,  containing  no  legislative  mat- 
ter, validly  propose  amendments  without 
the  necessity  of  executive  sanction. 

2.  I  now  reach  what  I  consider  to  be  the 
pivotal  point  In  the  case;  and  that  la, 
whether  or  not  this  proposed  amendment 
has  been  finally  concurred  Inbytwo-thlrds 
of  the  members  electPd  to  each  house.  No 
one,  I  take  it,  will  dispute  that  tlio  con- 
currence required  by  the  constituthm 
means  a  final  concurrence,— concurrence 
on  a  final  vote,  which  has  passed  hevund 
reconsideration,  and  cannot  l>e  recalled. 
The  process  nf  legislation,  as  constitution- 
ally conducted,  has  varitms  stages  ex- 
pressly prescribed  and  designed  to  pre- 
vent rash  and  hasty  action,  and  to  give 
members  time  to  reflect  and  discuss,  and 
to  reconsider  their  previous  votes.  It  they 
see  reason  to  change  them.  No  legislative 
act  can  l>e  considered  as  finally  passed. 
DO  vote  aa  final  and  conclusive,  nntll  the 
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meaBore  has  gone  tbroarb  all  the  stages 
daringr  which,  auder  parliamentary  law, 
TotcB  may  be  retakeu  and  changed.  As 
heretofore  Indicated,  1  have  nu  doubt  of 
the  power  of  the  two  houses  of  the  gen- 
eral afsembty,  by  a  Pimple  Joint  resolntlon 
passed  in  conformity  to  tne  requirements 
ti(  article  256,  to  hare  ralldly  adopted  this 
prupoeition  for  amendment,  without  the 
necessity  nl  presenting  it  to  the  governor 
at  all.  But  they  have  not  chosen  to  pur- 
sue this  course.  They  have  embodied  the 
proposed  Amendment  In  the  form  of  an 
ordinary  bill  or  leglalaClve  act,  entitled 
"An  act  to  provide,"  etc.  They  have  em- 
brHced,  In  the  bill,  legisiatlre  provisioDB, 
entirely  separate  from  the  amendment, 
which  required  the  governor's  approval 
before  ttiey  could  have  the  force  of  law. 
The  following  are  the  provisionM  reTerrfd 
to:  "860.2.  Beit  further  eoncted  tliallt 
shall  be  the  duty  of  the  secretary  of  state 
to  publish  the  foregoing  proposed  amend- 
ment. In  accordance  with  the  provisions 
of  article  two  hundred  and  flltyHBlx  of  the 
constitution,  within  ninety  duys  after  the 
first  day  of  January,  in  the  year  eighteen 
hundred  and  ninety-one.  Sec.  8.  Be  it  fur- 
ther enacted  that  at  the  next  general  elec- 
tion ail  electors  who  desire  to  vote  for 
said  amendment  shall  write  or  print  upon 
their  ballots  the  words 'For  the  levees, 
schools,  charities,  pensions,  drainage,  and 
lotteries  amendment,'  and  all  electore 
who  desire  to  voteat  said  election  against 
said  amendment  shall  writn  or  print  upon 
their  ballots  the  words 'Against  the  lev- 
ees, schools,  charities,  pensions,  drainage, 
and  lotteries  amendment.'  Sec.  4.  Be  it 
farther  enacted  that  all  ofHcers  charged 
with  elections,  or  the  conduct  or  returns 
thereof,  under  the  general  election  laws, 
shall,  at  the  time  they  give  notice  ot  the 
said  general  election,  aleo  give  notice  of 
the  election  herein  ordered  for  tlie  adop- 
tion or  rejection  of  the  proposed  amend* 
ment.  and  shall,  without  other  direction 
or  anthurity  than  is  herein  contained, 
make  due  returns  of  said  election  In  con- 
formity with  the  general  election  laws,  In 
■o  far  as  they  are  not  Inconsistent  with 
or  in  conflict  with  this  act."  It  Is  impossi- 
ble to  deny  that  these  provisions  are  dis- 
tinctly legislative  in  their  character. 
They  prescribe  rules  of  conduct  for  offi- 
cers  of  the  state  differing  In  sevnral  re- 
spects from  those  Imposed  by  any  previ- 
ously existing  legislation.  Thus  section 
S  makes  it  the  duty  of  the  secretary  of 
state  to  publlHh  the  amendment  "within 
ninety  days  after  the  Ist  day  of  January, 
intlieyear  IStW."  The  conetlttitlon,  art. 
256,  only  required  liim  to  publish  "for  three 
months  next  preceding  the  next  election 
lor  representatives,"  which  does  not  take 
place  until  1892.  In  the  petition  of  relator 
we  And  the  averment  that,  "under  the 
terms  ot  the  second  section  of  said  pro- 
posed amendment,  it  is  made  the  duty  of 
the  sucrttary  of  state  to  make  such  publi- 
cation within  ninety  days  after  the  1st 
day  of  January,  1X91.**  The  specific  relief 
asked  and  actually  granted  In  the  decree 
ot  this  court  Is  that  he  "shall  begin  such 
publication  within  ninety  daye  from  the 
Ist  day  ot  January,  This  Is  claimed 

to  be  a  duty  imposed  by  law.  By  what 


law  ?  By  the  second  section  of  tbls  act. 
If  it  Is  not  a  law,  the  duty  is  not  Imposed. 
If  It  Is  a  law.it  required  executive  co-op- 
eration to  make  it  so. 

If  the  elaborate  eeutions  referred  to  mean 
nothing,  and  made  no  change  In  existing 
law,  why  were  they  so  carefully  prepared 
and  Inserted,  and  why  are  they  appealed 
to  as  the  measure  and  foandatlon  of  the 
duty,performanceof  which  Is  demanded  in 
this  case?  Section  ft  prescribe  the  form 
ot  ballot,  and  declares  that  it  may  be  ei- 
ther written  or  printed,  whereas  the  gen- 
eral election  law  of  the  state  requires  the 
use  of  printed  ballots  only.  Section  4 
prescribes  the  giving  ot  a  particular  no- 
tice, and  directs  the  returning  officers  to 
make  their  return  according  to  "the  gen- 
eral election  laws,  lii  so  far  as  they  are 
not  inconsistent  with  the  provisions  of 
this  act;"  which  means  that  they  must 
count  and  return  written  as  well  as  print- 
ed ballots,  which  Is  contrary  to  and  in- 
consistent  with  the  general  election  laws. 
All  these  provisions  are  to  have  le^al 
force  and  effect  at  ouce,  and  are  not  sub- 
mitted to,  or  dependent  upon,  the  vote  ot 
the  people.  Whence  do  the  two  houHes  of 
the  general  assembly  derive  the  power  to 
adopt  such  ieglslatlon  without  the  co- 
operation of  the  executive?  Certainly  no 
such  power  is  conferred  by  article  256  of 
the  constitution,  and  it  Is  conclustvelj 
n^atlved  by  articles  73  and  75.  This  sub- 
ject has  been  fully  treated  by  Mr.  Jamleson 
in  his  able  work  on  Constitutional  Con- 
ventions. He  draws  the  dletinction  be- 
tween that  sort  ot  legislative  action  in 
such  matters  which  is  ministerial  in  char- 
acter and  that  which  la  legislative.  To 
the  miniaterlai  class  he  assigns  "that  in 
which  legislatures,  merely  by  resolntinn, 
declare  the  adoption  of  specific  amend- 
ments to  be  expedient,  as  a  preliminary 
step  towards  submitting  them  to  a  vote 
of  the  people.**  But  be  adds:  "The  gen- 
eral coursA,  in  these  cases.  Is  for  the  legis- 
lature, after  the  appropriate  prelimina- 
ries, to  require  the  electors,  on  a  day  spec- 
ified, to  cast  their  rotes  for  or  against 
the  amendments,  laying  down,  for  the  di- 
rection of  the  public  officers  as  well  as  of 
the  voters,  the  specific  Iniunctions  needed 
to  secure  an  adequate  and  honest  expres- 
sion nf  the  public  will.  Can  a  reason  be 
conceived  why  the  Intervention  nf  a  l^iu- 
lature  In  this  business,  prescribing  rales  of 
conduct,  and  denouncing,  as  It  commonly 
does,  penalties  for  acts  of  disobedience, 
should  not  be  considered  an  act  of  lefcisla- 
tion,  as  much  as  when  it  takes  steps  iden- 
tical In  character,  hut  respecting  Interests 
that  are  temporary  and  trivial?"  Sec- 
tions 547.  648.  Recurring  to  this  subject, 
he  says:  "The  question  has  been  raimd 
whether  or  not  propositions  tor  Bpecifle 
amendments,  made  by  a  legislature  onder 
the  constitutional  pruvlsions  referred  to, 
ought  to  be  submitted  to  the  expcutive 
for  approval.  Judging  of  this  queetlon 
from  a  priori  conBideratlonR,  it  seems  that 
the  answer  should  be  that  whenever  the 
propositions  are  coupled  with  provisions 
which  impart  to  the  legislative  act.  in 
whole  or  in  part,  the  force  of  law,  accord- 
ing to  the  principles  above  explained,  they 
ought  to  receive  the  approval  and  siKna- 

Digitized  by  Google 


STATE  9.  MASON. 


311 


tare  of  tbe  exeentJTe;  bnt,  when  they  bear 
only  tbe  character  of  recorameadatlons, 
they  oifcht  uot  to  be  eabmltted  to  the  ex- 
ecutive. The  reason  for  this  dletinctlou  Is 
simple.  By  our  conatltutiona,  uH  acts  of 
the  lef^lataro,  before  they  can  become 
operatlre  as  laws,  mnat  receive  the  sanc- 
tion and  slgnatareol  the  execative  branch 
of  the  sroverament.  An  act  which  is  not 
lefflslatire  In  Its  nature.  aDd  when  perfect 
and  operative  to  the  tull  extent  intended 
by  Its  framers.  Is  yet  deetitnte  of  all  vigor 
BR  a  law,  not  coming  within  the  terms 
of  the  constitutional  provisions,  would 
clearly  not  be  subject  to  the  same  condi- 
tions." Section  656.  He  further  shows 
that  in  tbe  states  of  Connecticut,  Massa- 
chusetts, New  York,  Michigan,  Minnesota, 
and  Ualne,  having  proTlsiona  for  amend- 
ment similar  or  analo8:f>ii8  to  those  of  our 
constitution,  tbe  practice  Is  uniform 
that*  whenever  the  proposed  amendments 
are  embodied  in  a  bill,  with  further  pro- 
Tislous  uf  a  legislative  character  rpgulat- 
Ing  the  manner  and  proceedings  to  be  fol- 
lowed in  submitting  them  to  the  people, 
sncb  bills  are  presented  to  the  governor 
for  approval.  And  In  casra  where  the 
proptwltious  of  amendment  are  passed 
alone  in  one  resolution,  and  the  regulu- 
tlons  for  submission  are  made  In  a  sepa- 
rate act,  the  former  Is  not  submitted  to 
tbe  executive,  but  the  latter  Is  submitted. 
Section  501.  To  this  I  may  add  tbe  unl- 
f onn  and  Dnvarylng  practice  In  thl^  state, 
which  has  been,  as  already  indicated, 
without  exception,  to  submit  proposed 
amendments,  when  coupled  with  legisla- 
tive provisions,  to  the  executive.  While 
tbe  nplnions  of  Mr.  Jamieson  are  not  cited 
as  of  binding  authority,  they  are  recom- 
mended by  the  solid  reasons  on  which 
they  rest;  aoid  It  Is  satisfactory  to  Ond 
that  BO  able  a  Jurist,  considering  the  ques- 
tion dispassionately  and  free  from  aU  ex- 
citement or  prejudice,  confirms  the  con- 
clusion which  I  have  felt  compelled  to 
adopt. 

It  is  claimed,  however,  that,  even  con- 
ceding that  the  legislative  sections  of  the 
bill  have  failed  uf  adoption  by  reason  of 
the  governor's  veto,  yet  the  proposition 
of  amendment,  nut  requiring  executive  ap- 
proval, Htm  stands  as  coustitatlonaliy 
adopted.  Whatever  merit  this  contention 
might  have  from  other  points  of  view.  It 
1h  a  clear  begging  of  the  question  at  pres- 
ent under  discasslon,  which  is  whether  the 
amendment  has  been  finally  concurred  in 
by  two-thirds  of  the  members  of  each 
house.  I  well  onderetand  that  l^slatlve 
acts  which  have  been  passed  by  the  gen- 
eral assembly  may  contain  provisions, 
some  of  which  are  constitutional  and  oth- 
ers onconstltutioDftI ;  and  that,  In  proper 
cases,  the  courts  may  give  effect  to  the  for- 
mer and  annul  the  latter.  But  I  am  una- 
ble to  comprehend  bow  any  legislative 
measnre/presented  as  a  whole,  voted  on 
as  a  whole,  and  dealt  with  throughout  as 
a  whole,  can  possibly  reach  a  position  In 
which  It  can  be  said  that  part  of  it  has 
passed,  and  another  part  haa  not  passed. 
No  such  anomaly  has  ever,  to  my  knowl- 
edge, been  presented  or  approved.  The 
bill.  In  the  form  adopted,  was  one  requir- 
ing executive  sanction.-  It  held  out  to  ev- 


ery member  of  both  houses  tbe  assurance, 
as  distinct  as  If  it  had  been  written  on  Its 
face,  that,  before  it  was  finally  adopted.  It 
should  go  to  the  executive  for  his  approval 

or  veto,  and  that,  if  vetoed,  it  should  re- 
turn to  the  huuaes,  and  t>e  passed  over  his 
veto.  The  whole  course  pursued  Indicates 
this  distinct  underatandtng.  We  gather 
frum  the  index  to  the  published  Journal  of 
the  bouse  a  summary  of  the  proceedinga 
had,  from  which  we  learn  that,  after  the 
senate  amendments  bad  been  concurred 
in,  the  bill  was  enrolled,  and  on  July  Ist 
was  "signed  bythe  speaker  and  lieutenant 
governor,  and  taken  to  the  governor  and 
secretary  of  stata;"  that  on  July  2d  Its 
receipt  was  acknowledged;  that  on  July 
7th  it  was  "received  In  the  bouse  from  the 
governor,  with  a  message  containing  ob- 
jections, which  was  read,  and  considera- 
tion of  same  fixed  as  special  order  for  July 
8, 1890,  at  3  o'clock  P.  M.;"  that  on  July 
8th  It  was  taken  np  as  special  order;  read 
in  fall ;  roll  called  on  question,  will  the 
house, after  reeonsideratiun.  pass  the  bill? 
— ^yeas  66,  nays  31;  passed,  the  veto  of  the 
governor  to  the  contrary  notwithstand- 
ing; the  bill,  with  the  message  of  the  gov- 
ernor, was  taken  to  the  senate  ehambw 
Immediattiy  after  !the  vote  was  recorded. 
Turning  then  to  the  Journal  of  the  senate, 
we  find  that,  after  the  bill  and  message 
were  received,  a  vote  was  passed  return- 
ing the  bill  and  message  to  the  calendar. 
Subsequently  a  motion  was  made  "to  re- 
consider the  vote  by  which  tbe  •  bonse  bill 
Ko.  iil4  and  the  veto  message  were  re- 
turned to  the  calendar, "which  was  adopt- 
ed. Then  a  nlotion  was  adopted  to  refer 
to  tlie  judiciary  committee  the  bill  and 
message,  with  Instructions  to  report 
whether  "houHeblll  214  is  of  such  a  matter 
as  to  require  the  governor's  approval  or 
dlsapprorai. "  That  committee  reported, 
by  majority,  with  a  resolution  denying 
the  power  of  the  governor  to  veto  such  a 
bill,  and  directing  that  the  veto  bo  re- 
turned to  the  house,  and  that  a  ropy  of 
the  resolution  be  sent  to  the  governor. 
This  resolution  was  finally  adopted  by  a 
vote  of  22  yeas  to  12  nays.  Ths  bill  and 
veto,  together  with  a  copy  of  the  resolu- 
tion, were  then  transmitted  to  and  re- 
ceived by  the  house,  which  thereupon 
adopted  the  follpwlngresoiutlon.by  a  vote 
of  61  to  27, 10  absent:  "The  senate  having 
refused  to  consider  the  veto  message  of 
the  governor  on  house  bill  No.  214,  wlilch 
bill  is  an  anienduient  to  the  constitution 
passed  by  the  requisite  two-thlrUs  majori- 
ty of  all  the  memben  elected  to  both 
houses,  and  as  the  action  of  the  senate 
denying  the  right  or  authority  of  the  gov- 
ernor toveto  a  constitutional  amendment 
Is  In  entire  accordance  with  the  views  of 
this  house,  I  move  that  it  la  the  sense  of 
tbl9  house  thatwe  heartily  agree  and  con- 
cur In  the  action  of  the  senate,  and  adopt 
their  reasons  as  ours,  and  that  the  clerk 
of  the  house  he  Instructed  to  deliver  to  the 
secretary  of  stote  for  promulgation  en- 
rolled houae  bill  No.  214,  with  a  certified 
copyottheproceedtii£8  0f  thia  honae  un  the 
said  bill,  and  to  take  the  receipt  of  the  sec- 
retai7  of  state  for  the  some."  This  was 
the  final  step  in  tbe  legislative  eonsldera- 
tiou  of  this  bill. 
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It  win  be  obmrred  that  neltber  the  m- 
olutlon  of  the  nenate.  nor  that  of  the 
huuse,  received  the  vote  ol  two-thlrda  of 
the  members  elected  to  the  reupectlre 
bouwH.  They  can,  tberelore,  form  no  fac- 
tor 111  the  question  whether  or  not  the 
bill  was  tloally  pHfuted.  II  the  resolutions 
were  Deeessary  to  give  Dnallty  to  the  pas- 
sage of  the  bill,  they  were  unavailing,  for 
want  ol  tbe  necessary  majority  of  two- 
thirds.  If  tbe  resolutions  were  unnecea- 
aary,  they  should  be  dlsreKarded,  and  then 
how  would  the  matter  stand?  We  would 
bave  a  coDstiratlonul  amendment  embod- 
ied In  a  bill  containlniE.  In  addition  to  the 
amenijment,  legisiatlTe  provisiunH  requir- 
ing submission  to  the  executive;  sent  to 
the  executive  for  his  otflcial  action;  re- 
tonied  to  the  house  In  which  It  originated 
with  an  executive  veto;  taken  up  In  that 
bouse,  and  pasHed  over  the  veto ;  sent  to 
the  senate  for  Its  action;  and  no  action 
taken.  Can  sncb  a  measure  be  Raid  to  be 
foully  passed?  When  the  veto  reached 
tbe  house,  the  vote  was  taken  on  the  fol- 
lowing question:  "Will  the  house,  on  re- 
consideration, pass  the  bill,  the  veto  of 
the  8^)vemor  to  the  contrHry  notwith- 
standing?" Does  not  this  asHert  the  right 
of  the  house  to  reconsider  the  bill?  If,  on 
auch  reconsideration,  some  of  those  who 
had  formerly  voted  for  the  bill  had  voted 
toBDStaln  the  veto,  destroying  tlie  requi- 
site two-thirds  majority,  would  not  that 
have  been  an  end  of  tbe  bill?  But.  it  the 
house  had  aort  exercised  tbe  right  to  re- 
consider the  bill,  how  can  the  same  right 
be  denied  to  the  senate?  And  how  con 
such  right  be  destrf>yed  ornnllltled  by  the 
action  of  a  mere  majority  of  the  senate,  In 
a  matter  which  could  only  be  finally  and 
effectively  acted  on  by  two'thlrds?  It 
seems  to  me  Indisputably  clear  that  this 
amendment  has  never  been  finally  con- 
curred In  by  the  requisite  majority  of  the 
two  houses;  that  the  votes  by  which  it 
was  adopted  were  not  intended  or  nnder- 
eto(>d  tn  be  final  and  beyond  reconsidera- 
tion; that  It  wae  necessary,  in  the  shape 
In  which  the  bill  was  framMl,  that  It 
should  be  submitted  to  the  governor; 
that  It  was  the  understanding  of  all  that 
the  bill  should  be  so  submitted ;  and  that. 
If  vetoed  by  him,  it  should  he  reconsld* 
ered,and  a  final  vote  taken  uh  the  passage 
over  his  veto.  The  correctness  of  this 
view  is  placed  beyond  dispute  by  the  his- 
tory of  another  constitutional  amend- 
ment proposed  at  the  same  session  of  this 
general  assembly,  vis.,  house  bill  No.  21, 
entitled  "Joint  resolution  proposing  to 
submit  to  the  electors  of  the  state  an 
amendment  to  article  220  of  theconstitu< 
tlon  relative  to  public  education."  in 
form  and  substance  it  Is  far  less  suggestive 
of  the  neeesMlty  of  snbrnlssion  to  the  execQ> 
ttve  than  bill  214.  Involved  In  this  case; 
yet,  after  having  been  passed  by  the  requi- 
site two-thirds  of  each  house,  It  was  sent 
to  the  guvernor,  and  was  returned  by 
bim,  with  his  veto,  on  the  same  day  that 
tha  veto  of  biil  No.  214  was  received.  The 
only  action  taken  on  this  veto  by  either 
house  was  a  motion  passed  bythe  houHe 
of  mpresentatlves  "thatfurther  considera- 
tion of  the  governor's  veto  message  be  in- 
definite postponed."  I  do  not  under^ 


stand  that  any  one  contends  that  this 
proposed  amendment  has  been  finally 
passed  by  the  two  taonses,  or  should  be 
submitted  to  the  electors.   Tet  what  Is 
the  difference  in  the  s£ae»«  of  bill  21  and 
bill  214?   Both  were  passed  In  precisely 
the  same  manner;  both  were  submitted 
to  the  governor;  both  were  vetoed  by  the 
governor;  neither  has  been  passed  over 
the  governor's  veto.  Yet  we  are  told  that 
one  has  been  finally  passed  and  that  tbe 
other  has  not.   Why?   There  Is  but  one 
possible  reason  that  can  be  assigned,  and 
that  Is  the  resolutions  adopted  by  tne 
house  and  senate  regarding  the  veto  of 
bill  No.  214.  But  that  concedes  that,  after 
the  veto  by  the  governor,  some  further 
action  by  the  houses  was  essential  t«>  give 
finality  to  Its  passage.   I  have  ahown 
that  the  resolntlons  did  not  receive  the 
two-tbirds  vote  of  either hunse.  Howls 
It  possible,  I  ask,  that  the  action  of  a  mere 
majority  of  the  houses  can  give  finality  to 
tht)  passage  of  a  measure  which  the  con- 
stitution prescribes  can  only  be  passed 
with  tbe  final  concurrence  of  "twu-thlrds 
of  all  the  members  elected  to  each  house?* 
X  am  firaily  convinced  that  this  poaltiun 
Is  unassailable,  and  that  this  proposition 
of  amendment  has  not  been  tlnaMy  adopt- 
ed in  accordance  with  the  requirements  of 
tlie  constitution.   The  simple,  patent,  un- 
disgulsable  fact  Is  that  the  friends  of  the 
measure  intended  and  undertook  to  pass 
it.  In  a  form  and  In  conjunction  with  leg- 
islative provisions,  which  required  sab- 
mission  to  the  governor,  and,  In  case  of 
his  veto,  required  passage  over  his  veto 
before  it  could  be  finally  adopted.  They 
successfully  carried  tbe  meaaure  through 
all  the  requisite  stages,  including  paHsage 
over  the  veto  by  the  house,  until  it  reached 
the  senate.   There,  owing  to  the  Illness 
and  death  of  amemberof  the  majority, 
they  lost  the  strength  to  pass  tbe  bill 
over  the  veto,  and  tlie  measure  failed. 
It  Is  said  that  the  record  furnlsbps  no  evi- 
dence on  this  point.    If  that  were  so,  cer- 
tainly It  would  be  improper  for  me  to  re- 
fer to  It;  but  the  Journals  of  tbe  two 
houses  are  In  evldmee,  and  they  show  the 
fact   concluslvRly.    Senator   J.  Fisher 
Smith  Is  recorded  as  one  of  tbe  two-th'  de 
wlio  voted  originally  on  the  bill.   He  was 
absent  at  all  votes  taken  after  tbe  govern- 
or's veto.   Tbe  following  resolution  was 
offered  on  the  9th  July  by  Senator  Posey: 
"I  move,  under  and  by  virtue  of  article 33 
of  the  constitution,  tSat  the  senate,  with 
the  consent  of  the  bouse,  shall  proceed  at 
12  o'clock  u.,  July  10, 1890,  to  the  Mayer 
Hotel,  where  onr  brother  Senator  J.  Fish- 
er Smith  lies  physically  HI.  but  sound  In 
mind,  and.  In  accordance  with  his  request, 
that  the  senate  then  and  there  do  sit  to 
vote  upon  bis  excellency's  veto  message 
on  the  lottery  nmendments,  which  Is 
known  as  bill  214  of  the  house."  This 
shows  his  lliuess  on  tbe  day  when  tbe 
veto  was  under  consideration,  and  on  tbe 
following  day  hlsdeath  wasannonnced  to 
tbe  senate,  and  appropriate  resolutions 
were  passed  In  his  memory.   The  record- 
ed votes  show  that  at  no  stage  of  the  pro- 
ceedings did  tbe  measure  receive  the  two- 
thirds  vote  required  without  counting  the 
vote  of  Senator  Smith.  Therefore  tbe 
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recoil  iaatlfleii  me  in  Baying  that,  owlnj;; 
to  bla  IllneBa  and  death,  Ite  aupportere 
lost  the  pocper  to  paHB  the  bill  over  the 
SOTcrnor'a  veto,  and  the  bill  failed  to 
pnaH.  The  attempt  of  the  mei-e  majority 
of  the  honeeB,  In  this  emergency,  tw 
"chanjife  Us  loot,"  and  to  give  ex  prtst 
fheto  finality  to  the  original  vote  npoh 
the  bill,  ignorcB  and  contradicts  all  the 
BubHpguent  proceedlnga.  The  Bending  ot 
the  bill  to  the  governor  declared  that  the 
bill  was  not  finally  pasRed.  The  action  ot 
the  houBe  in  receiving  the  guvernnr'B  ve- 
to. In  retui-ning  the  bill  to  the  calendar.  In 
reconsidering  the  bill  and  passing  It  over 
the  governor's  veto,  declared  that  the 
bill  WHS  not  finally  passed.  Tbe  ac- 
tion ot  the  senate  In  returning  the  bill  to 
the  calendar  declared  that  the  bill  required 
further  action,  and  was  not  finally 
pnssefl.  Every  member  of  the  majority  is 
committed,  by  hits  own  votes,  to  these  sol- 
emn, authentic,  and  official  declaratloua. 
Kesolntlons  passed  by  a  mere  majority  of 
each  house  cannot  eHect  the  final  passage 
uf  a  bill,  which  conld  not  be  passed  with- 
out a  two-thirds  vote,  and  which  more 
than  two-thirds  of  at  least  one  hooso,  by 
Its  vote  In  reconsidering  the  bill  and  pass- 
ing It  over  the  governor's  veto,  had  sol- 
emnly acknowledged  and  declared  was 
not  finally  passed.  A  dictum  Is  quoted 
Ironi  a  decision  of  the  supreme  coui't  of 
Iowa  in  tbe  case  of  Koehler  v.  Hill,  in 
which  it  Is  suggested  that  a  veto  by  the 
governor,  and  failure  to  paes  it  over  the 
veto,  would  not  Invalidate  the  passage  of 
the  amendment.  This  dictum  is  purest 
ohlter,  and,  moreover,  a  reference  to  the 
case  shows  that  the  proposition  for 
amendment  to  which  it  Ib  applied  was  a 
alniple  Joint  resolution,  containing  noleg- 
lalative  provlsionB.  and  not  cne  word  be- 
yond the  proposed  amendment  Itself.  As 
to  such  a  proposition  of  amendment,  I 
have  already  expressed  my  opinion  that 
it  did  not  nqoire  the  governor's  approv- 
al, and  his  veto  might  well  be  considered 
non-enective.  The  dictum  is  not  only  obi- 
ter, but  It  has  not  the  slightest  applica- 
tion to  the  Instant  case.  I  am  therefore 
bound  to  hold  that  this  amendment  has 
never  i*eeeived  the  final  concurrence  of 
two  thirds  of  the  members  elected  to  each 
honse,  and.  Indeed,  what  is  still  more  rad- 
ical, that  this  proposition  for  amendment 
"hns  not  been  made  by  the  general  as- 
sembly"  at  all.  It  stands  as  a  mere  In- 
choate proposition,  offered  and  considered 
by  tha  general  assembly,  but  never  finally 
odoi)ted.  I  agree  with  the  views  so  elo- 
quently exprpRsefl  by  Mr.  Justice  McEn- 
Eitv,  that  the  right  of  the  jieople  to  change 
their  organic  law  In  the  mode  provldeil 
by  the  constitution  should  be  jealoiiHly 
guarded  and  liberally  enforced :  t>ut  I  can- 
not Ignore  the  clear  mandate  placed  by  the 
people  themselves  in  their  constitution, 
that  no  amendment  can  be  submitted  or 
voted  on  unless  It  has  been  first  proposed 
by  the  general  assembly  with  the  concur- 
rence of  two-thirds  of  the  members  elected 
to  end)  honse.  I  agree  with  him  as  to  the 
evil  of  permitting  subordinate  officers,  by 
their  wlllfal  acts  or  accidental  omisBlons, 
to  ohstrnct  the  course  ot  amendments, 
duly  proiioBcd  by  the  general  assembly. 


In  reocblnff  the  t>eopl6  for  their  Bovereign 
action.  This  very  proceeding  Illustrates 
the  efficient  means  by  which  such  unwar-, 
rbnted  ob«trnctlons  may  be  swept  out  of 
tbe  way;  and,  when  unwarranted,  nnr 
taember  of  tbe  court  would  act  morevlg-' 
orously  In  suppressing  them  than  myself^ 
But  the  constitution  not  only  does  not  re^ 
quire,  bnt  Impliedly  fiirblds,  tbe  secretaiy 
ot  state  to  publish  propoaltlouB  of  amend- 
ment notmade  by  the  general  assembly  la 
the  mode  therein  prescribed,  and  I  am 
bonnd  to  npbold  blm  In  relnsing  to  violate 
his  duty. 

I  have  not  found  It  necessary  to  give 
minute  study  to  the  question  whether  or 
not  tbe  prescribed  forms  us  to  reading,  re- 
cording of  yeas  and  nays,  and  spreading 
on  the  minutes,  were  observed,  or  are  ex- 
hibited by  the  proper  Journals.  The  elub- 
orate  analysis  of  the  facts  connected  with 
those  qnesttons  given  in  the  majority 
opinion  Indicates  the  rare  with  which 
th?y  have  been  considered,  and  supports 
tbe  conclusion  reached.  I  approve  the 
philosophic  views  expressed  by  Mr.  Jdb- 
tice  BniswBR  in  the  Kansas  Prohibition 
Cases,  and  qnoted  In  the  majority  opin- 
ions; and,  while  compliance  with  these 
prescribed  forms  is  doubtless  essential.  It 
would  require  proof  of  non-compliance, 
too  clear  to  admit  of  division  ot  opinion, 
to  justify  me  in  dissenting  on  such  a 
ground.  The  gronnd  on  which  my  dis- 
sent is  based  Is  so  radical  and  fundament- 
al that  no  one  who  conceded  Its  correct- 
ness could  possibly  act  otherwise.  What 
I  have  here  so  carefully  stated  has  not 
been  written  with  the  sllghtestdesire  now 
to  convince  any  one  thot  I  am  right,  and 
my  brethren  wrong.  I  have  simply  felt 
that.  In  sacb  a  caBe.no  Judge  would  be  Jus- 
tified In  dissenting  unlras  he  could  give 
strong  and  substantial  reasons  for  his 
course;  and,  In  self-justification,  I  have 
felt  bound  to  state  mine  as  strongly  and 
forcibly  as  I  could.  I  have  long  ago  put 
behind  me  all  vain  conceit  of  opinion. 
Every  day's  experience  convinces  me  more 
clearly  of  the  humiliating  fact  that  the 
human  mind  posseBses  no  Intalllble  touch- 
Btone  of  truth;  and  that  menefinatly  hon- 
est and  Intelligent,  whatever  their  desire 
to  harmoniKe,  will  often  reach  opposite 
conclusions  on  the  saine  matters.  Icon- 
cede  to  others  wl;Ht  I  claim  for  myself, 
the  sovereignty  of  eacli  man's  conscience 
over  his  own  Judgment.  .histltlH  jmtnm 
et  niatrptii  nescit;  vtrltatem  solum  spec- 
tut  jusiitia, 

BREAtix.  J.,  (dfuftenflnfr.)  In  dissenting, 
T  will  uccHpy  but  little  time  and  take  but 
little  space  In  stating  the  gi-ounds.  The 
questions  Involved  have  been  mo  thor- 
oughly discussed  in  the  opinions  ot  the 
majority,  and  In  the  dissenting  ojtlnlon  of 
the  senior  associate  justice,  (with  the  lat- 
ter I  tonrnr.)  that  I  am  Inclined  to  rei-<ird 
a  silt-nt  dissent.  The  Importance  of  the 
RUliJect,  and  the  thoroughly  prepared 
briefs,  urge  me  to  write  out  a  few  general 

Froposltions  In  support  of  my  opttiion. 
have  written  the  word  "briefs"  abnve.  hb 
slckii'>ss  did  not  permit  me  to  hear  the 
oral  argument.  I  Cake  part  In  the  declH- 
ion  only  for  tbe  reason  that  a  desire  t<k 
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have  a  full  bench  to  paae  apon  the  case 
was  manlleBted,  and  cuunsel  acceded  to 
the  wish  expresaed  at  the  tl  me  the  eaee 
was  orally  arfrued.  I  have  no  diSHent  to 
expreuR  fi-om  the  proposition  that  the  ar- 
ticles of  the  constitution  fnrnlah  un  with 
the  test  to  decide  the  legality  ot  the  pro- 
posed ameDdnient.  A  proposition  as 
plain  does  not  need  argament  or  au- 
thority In  its  support.  A  vast  power  Is 
vested  In  the  ^(^neral  asHcmbly.  When 
llmlcatlon  to  this  power  cannot  be  found 
In  the  constitntlun  of  the  Diiited  States  or 
In  the  constitution  of  the  state,  the  will 
and  discretion  of  the  legislature  are  the 
only  limits.  The  power  belnfc  tlius  exten- 
sive, tbere  is  safety,  surely,  In  adhering  to 
the  words  of  the  constitution,  and  in  not 
partlnf^  from  them,  until  repealed  by  pop- 
Dlar  will,  lavfully  expressed.  An  amend* 
ment  presented  In  compliance  with  article 
256  of  the  constitution  can  be  submitted 
to  a  vote  without  the  slsnatiire  ot  the  ex- 
ecutive, provided  not  objectionable  in 

f>oint  ofsubstance.and  Itduesuot  contain 
eglsla  tlve  enactment.  The  proposed 
amendment  was  not  exclnslvely  prepared, 
acted  npoo  by  the  leglslHture,  and  sub- 
mitted Inaccordancewiththe  reiqnlrement 
of  article  356  of  fhe  constitution.  This 
article  contains  a  complete  law  In  Itself 
on  the -subject.  It  provides  who  shall 
cause  the  advertisement  of  the  proposed 
amendment  to  be  made;  the  time  and  the 
newspaper;  the  submission  for  approval 
or  rejection;  and  the  proclamation  to  be 
made  ot  the  result.  The  general  assembly 
snperadded  to  the  worda  of  theconstlta- 
Uon  which  reads, proposition  "(or  amend- 
ment  shall  be  published  (or  three  months 
precetllng  the  next  election,"  etc.,  article 
266.  Intheprrt/etofamendment  It  is  made 
theduty  ofthe secretary otstate  to  publish 
the  amendment,  **  within  ninety  days  aft- 
er the  first  day  of  January,  1891.^  The 
words  ot  the  constitution,  **precedlnK  the 
next  election,"  fix  the  time  of  advertlsa- 
ment.  They  do  not  Indicate  any  three 
months  prior  to  the  election,  nor  are  they 
uncertain  as  to  th«  time.  A  precedinK 
event  is  one  which  happens  Immedlutely 
previous,  as,  for  instance,  the  precediUK 
day  or  the  precedluK  chapter  is  the  day  or 
chapter  which  Roes  before.  A  preceding 
proposition  Is  closely  followed  by  anoth- 
er. It  Is  opposed  to  succeeding.  To  II- 
lastrate :  It  the  legisla  ture  had  ordered  a 
notice  to  be  is\ven  or  an  advertlsepient  to 
succeed  the  adoption  of  an  amendment, 
the  time  would  be  Immediately  after  the 
adoption,  as  "  preceding;"  requires  that  It 
shall  ba  immediately  preceding.  Under 
theeonstltntlon.tbe  advertisement  should 
be  made  three  months  Immediately  pre- 
cedlDR  the  election.  When  laws  are 
adopted  to  have  an  advertisement  made 
at  another  time  than  that  indicated  In 
the  constitution,  the  proposition  to 
amend  Is  not  constitutional  and  ornanlc 
in  Its  entirety,  but  partly  legislative,  and 
article  75  of  the  constitution  then  applies. 
The  proposed  amendment  provides,  by 
special  enactment,  that  sjiecial  advertise- 
ment of  its  submission  shall  be  made  at 
another  time  than  that  ordered  In  the 
constitution.  The  constitutional  provla- 
lon  fixes  the  advertisement  90days  preced- 


ing the  electiou.  The  enactment  for  snb- 
minsion  provides  for  its  advertisement 
more  than  12  months  prior  to  the  election. 
In  the  enactment  of  this  law  the  governor 
Is  part  of  the  law-making  power.  I  find 
a  well-conaidered  decision  on  the  subject 
in  the  California  Reports.  Amendments 
to  the  constitution  ot  Callfornin,  as  it  is 
in  Louisiana,  are  proposed  by  the  two 
honses  ot  the  legislature,  but  the  time  for 
the  submission  to  the  voters  must  lie 
fixed  by  an  act  of  the  legislature,  aa  the 
conatltntlon  Is  silent  in  that  respect.  I 
quote  from  the  decision:  "It  will  be  re- 
marked that  the  power  to  propose  an 
amendment  is  vested  in  the  two  houses, 
and,  If  two-thirds  ot  all  the  members 
elected  to  each  of  the  two  houses  vote  Id 
favor  thereof,  It  shall  l>e  the  duty  of  the 
legislature  to  submit  such  proposed 
amendment  to  the  people  to  be  voted 
thereon.  The  propoRal  ot  the  amendment 
Is  not  by  the  legislature  as  such  In  the  or^ 
dinary  enactment  of  a  law,  and  with  the 
proposal  the  governor  has  nothing  to  do. 
*  *  *  But  the  matter  of  submitting  the 
proposed  amendment  to  the  vote  of  the 
people  Is  quite  •different.'*  That  is  to  be 
done  by  the  legislature  by  a  law  to  that 
effect,  and  in  the  enactment  of  a  la  «r  tbe 
governor  In  a  part  of  tbe  law-making 
power.  "The  time  when  the  Section  Is  to 
be  held  must  be  fixed  bylaw, and, as  there 
is  no  law  fixing  such  time, it  most  be  fixed 
by  an  act  of  the  legislature,  and  la  there- 
fore subject  to  executive  veto."  Hatch 
V.  Stoneman,  6  Pac.  Rep.  735.  The  propo- 
sitions to  amend  an  amenable  to  the  ob- 
jection thattfaere  are  several  amendment* 
In  the  act  to  be  snbmltted.  The  conatl- 
tntlon reqalree,  when  more  than  one 
amendment  shall  be  snbmltted  at  the 
same  time,  they  shall  t>e  snbmltted  in  such 
form  as  to  enable  the  electors  to  vote  on 
each  separately.  The  subject  of  amend- 
ments of  the  organic  laws  gave  some  con- 
cem  early  In  the  history  of  the  govern- 
ment. Alexander  Hamilton,  whose  writ- 
logs  have  secured  fur  hlra  a  place  In  histo- 
ry among  the  first  of  the  many  wise  and 
distinguished  men  of  those  days,  gave  the 
subject  great  attention.  I  quote  from  his 
letters  In  the  Federalist:  "But  every 
amendment  to  tbe  constitution.  If  once 
esta  bllshed,  would  be  a  single  pro poal  tlon, 
and  might  be  brought  forward  singly. 
There  would  be  no  necessity  for  raanaire- 
ment  or  cnmpromise  In  relation  to  any 
other  point;  no  giving  or  taking.  The 
will  of  the  requisite  number  would  at 
once  bring  the  miitterto  a  decisive  isHue.* 
The  wisdom  of  reducing  amendments  to 
single  propositions  has  since  been  conidd- 
ered,  and  measures  have  been  adoptwl  to 
carry  out  the  theory  suggested  by  Itn  ne- 
cessity. In  some  states  the  proposed 
amendment  must  be  adopted  by  two  suc- 
cessive legislatures,  perhaps  by  two- 
thirds  of  one  and  three-fourths  ofthe  next. 
In  some  states  not  more  than  one  amend- 
ment L*an  be  brought  before  the  same  !eK- 
Islature.  In  some  It  la  provided  that 
amendments  must  not  be  submitted  to 
the  people  ofteiier  than  once  In  five  years, 
and  so  HQ.  In  Louisiana  tbe  convention 
adopted  the  expedient  of  enabling  tJie 
elector  to  vote  on  each  amendment  B^a- 
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rately.  The  charter  of  a  coinpaay  la  a 
distinct  Htibeme,  an  IndepcDdent  proposi- 
tion, a  separate  act.  In  the  orKanlc  law, 
In  legislation,  in  Jorlsprudence,  It  Is  a  d)8> 
tlnut  aiibjeet.  If  articles,  atlpalatlons, 
and  coDdltlona  other  than  those  eaaentlal 
to  Its  orfcanlBatlon,  and  not  germane 
thereto,  are  made  a  part  of  the  act  of  In- 
corporation, they  Include  more  than  one 
proposition,  one  subject,  one  project.  In 
uddltlon  to  the  cliarter,  and  the  pi*iv)lt>Kes 
it  Is  deslKned  to  secure.  It  la  In  contempla- 
tion to  set  aside  and  appropriate  the  an- 
nual revenues  It  offers  for  the  term  of  25 
years  to  the  purposes  named.  The  ob- 
jects are  the  most  Important  which  re- 
quire the  attention  of  ffovernment, — the 
schools,  the  levees,  charities,  pensions, 
dralna^ce.  The  amount  proposed 'will  no 
longer  be  a  comparatively  Insignlflcaut 
sum  for  the  Charity  Hospital,  (althouKh 
highly  beneficial  to  that  great  Institu- 
tion.) unfelt  and  almost  anpercelred  as  a 
separate  question  In  the  movements  of 
appropriations  by  the  legislature.  Id  the 
affairs  of  the  state,  the  house  of  repre- 
sentatlTes  has  always  been  the  authority 
In  originating  bills  tor  raising  revenues 
or  appropriating  money.  This  It  Is  pro- 
posed to  alter.  In  io  far  aa  relates  to  the 
amonnt  onered.  At  least  six  articles  of 
tbe  eonstltutton  will  be  amended  or  re. 
pealed.  These  articles  are  14,  86,  43.  B3. 
54,  and  5G.  I  do  not  commit  myself  to  the 
averment  that  different  amendments  and 
changes  cannot  be  made  by  one  amend- 
ment, when  they  are  germane,  but  I  do 
assert  that  the  propositions  are  not  ger- 
mane.  Some  of  them  cannot,  under  the 
law,  be  grouped  In  one  amendment,  and 
flbonld  be  submitted  separately.  They 
are  dissimilar,  and  not  reducible  to  a  con- 
dition of  oneness.  It  Is  not  a  composite 
whole,  but  a  number  of  subjects  Involving 
distinct  iuterests,  requiring  different  lines 
of  thought.  I  have  considered  questions 
of  law,  and  mypropoflitlons  are  advanced 
to  that  end.  Htateroents  are  not  made 
with  reference  to  policy  or  to  the  impoli- 
tic In  political  developments.  They  have 
no  place  here,  but  belong  to  another  de- 
partment. Should  the  proposed  amend- 
ment be  made  part  of  the  constitution, 
and  the  state  maintain  the  authority  of 
her  laws,  her  welfare,  and  her  prosperity, 
nnder  th^r  wise  administration  and  en- 
forcement, and  continue  to  retain  ber  de- 
served position  In  the  great  family  of 
etates,  there  will  be  no  cause  for  regret. 
The  price  of  opinion, the  conviction  reached 
after  stady  and  meditation,  will  be  as 
nothing.  If  the  reverse  should  be  the  re- 
sult, and  the  precedent,  as  a  question  of 
law,  ahoahl  become  bad  and  Injuilous, 
the  sovereignty  ol  the  state  will  be  re- 
sponsible, embracing  In  that  sovereignty 
«very  cltisen.  No  one  will  escape  the  re- 
sponsibility and  the  stings  of  reproach. 
Therefore  the  right  and  duty  of  each  to 
^Iscnss  measures  of  law  of  great  Impor- 
tance, and  to  express  his  views,  particular- 
ly when  be  admits,  on  the  part  of  those 
wltb  whom  he  differs,  tbe  sincerity  he 
•dalms  for  himself.  I  dlssentf  rom  tbe  opin- 
ion ol  the  majority  uf  tbe  court. 

Bflbesring  rnftiiofl- 


Trahvbli.  et  al.  v.  CHAHBKns  Countt. 
(Supreme  Court  tif  Alabama.   Jane  25,  ISSL) 

Actions  ox  Contracts  — Codntibs — Cosporati 
ExiSTBNCB — Convict  Labor. 
1.  In  an  action  by  a  couotj  for  breach  of  a 
contract  whereby  defendant  bired  certain  conriot 
labor,  it  is  no  ground  for  demurrer  tbat  the  com- ' 
plaint  fails  to  state  wherein  and  bow  plaintlS 
saffered  damage,  since  a  mare  unwarranted 
breach  thereof  enUtles  it  toat  least  nominal  dam- 


3.  Pallium  of  saoh  complaint  to  allege  that 
plaintiff  Is  a  corporation  is  immaterial,  sinoe  the 
court  takes  judicial  cognizance  of  the  corporate 
existence  and  names  of  the  counties  of  the  state. 

8.  The  statute  of  Alabama  provides  that  no 
contract  for(;onvict  labor  shall  be  made  prerloot 
to  the  1st  day  of  March,  1887,  to  continue  longer 
than  tbe  1st  day  of  January,  1888.  Held,  that  a 
contract  for  convict  labor,  which  was  to  extend 
from  January  1,  1898,  to  January  1,  1889,  la  not 
void  in  toto,  but,  if  rold  at  all,  only  as  to  tb» 
Ume  after  January  1,  1888. 

Appeal  from  circuit  court.  Chambers 
county;  E.  M.  Oliveu,  Judge. 

Action  for  breach  of  contract  by  Cham- 
bers county  against  R.  J.  TrammeU  and 
others,  .ludgiueuc  for  plaintiff.  Defend- 
ants appeal.  Affirmed. 

J.  .V.  CbUtoa  and  N.  D.  Deasoa,  for  ap- 
pellants.  W.  J.  SAiufordt  for  appellee. 

CoLBUAK,  J.  Tblfl  case  comes  up  on  the 
record  to  have  reviewed  certain  rulings 
of  the  trial  court  upon  the  demurrer  of  de- 
fendants to  the  complaint,  and  the  de^ 
murrer  of  plaintiff  to  special  pleas  of  the 
defendants.  There  are  about  80  assign- 
ments of  error,  but  they  are  easily  classi- 
fied. Thv  suit  was  brought  by  Chambers 
county  to  recovi^r  damages  lor  the  breach 
of  a  written  contract  made  with  the  de* 
feudants  for  the  hire  of  county  convicts  of 
Chambers  county.  The  contract  was 
made  on  the  26th  day  of  Pecember,  1885, 
was  to  take  effect  on  the  1st  day  of  Janu- 
ary, 1886,  and  terminate  on  tbe  1st  day  ol 
January,  18tt9. 

'i'lie  first  gronnd  of  demurrer  In  tbat  tbe 
complaint  falls  to  aver  that  plaintiff  Is  a 
corporation.  This  court  has  Judicial 
knowledge  of  the  corporate  character  and 
names  (if  the  counties  of  the  state.  Over- 
ton V.  State, 60  AIn.  78;  Code,  §  8W;  Camp 
V.  Marlon  Co.,  (Ala.)  8  South.  Rep.  786. 

The  second  class  are  those  which  were 
directed  against  the  lallnre  of  the  com- 
plaint to  state  the  names  of  tbe  different 
convicts,  the  date  of  conviction,  term  and 
(■xplratUm  of  sentence,  and  for  what  coun- 
ty they  were  sentenced.  It  Is  enough  to 
say,  without  considering  each  ground  of 
demurrer  under  this  head,  that  the  fifth 
count  of  the  complaint  was  so  amended 
aH  tocureull  defects,  If  there  were  any, 
and  which  Is  not  decided,  raised,  or  sug- 
gtiHted  by  the  demurrer  to  this  count. 

The  third  class  are  those  which  assert 
the  proposition  that  the  complaint  must 
aver,  not  only  a  breach,  but  further  show 
wherein  and  how  damage  resulted  to  plain- 
tiff Iruni  a  breach  of  the  contract.  Every 
breach  assigned  Is  based  upon  some  cove- 
nant contained  In  the  written  contract. 
Whenever  there  Is  an  unwarranted  breach 
of  contract,  some  damages  are  recovera- 
ble, at  least  nominal  damages;  and  It  Is 
wellsettled,  if  anything  Is  recoverable,  the 
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way  to  teat  the  extent  of  the  recovery  1b 
not  by  demurrer.  The  amount  of  the  re- 
covery 1b  controlled  and  restricted  by 
the  extrlut<lun  ot  ]m[jroper  evidence,  and  by 
ebareea  to  the  Jury.  Daughtery  v.  Tele- 
graph Co.,  75  Ala.  ITl.  The  rule  Jeclared 
lu  the  foregoing  authority  Is  baaed  upon 
Boand  principles  of  law  and  of  pleading, 
and  dlapgiies  of  very  many  ol  the  Kronnds 
of  demurrer. 

Thia  brings  as  to  the  consideration  of 
the  fourth  and  last  class.  The  complaint 
avers  that  the  contract  was  executed  ou 
the  26th  day  ot  December,  1885,  and  was  to 
continue  In  force  ontll  the  let  day  of  Jan- 
nary.  1888.  The  statute  under  which  the 
contratit  was  made  has  the  following 
provision:  "Sec.  87.  Belt  further  enacted 
that  no  contract  shall  be  made  previous 
to  the  first  day  of  March.  lSij7,  to  continue 
longer  than  the  Hrat  day  of  January. 
188S. "  The  statute  clearly  authorized  the 
making  ol  a  contract  fur  the  hire  of  eon- 
rlcts  as  affrlcaltnral  laborers.  The  vattdl- 
ty  of  the  contract  ItHelf  depends  upon  the 
construction  and  effect  of  this  section  of 
the  statute.  The  demurrer  attacks  the 
validity  of  the-  contract  as  an  entirety. 
None  of  the  grountlp  of  demurrer  are  di- 
rected to  any  breach  of  the  contract 
which  occnrred,  if  W9  could  presume  tnim 
the  avermentR  ot  the  complaint  that  any 
did  occur,  after  January  1, 18S8,  and  there 
Is  no  plea  sptting  np  facts  which  ralRe 
that  question.  If,  therefore,  the  contract 
was  authorized  and  valid  from  the  time 
of  Its  execution  to  January  1,  1888,  the 
duration  limited  by  statute,  then  the  de- 
murrer was  not  well  taken.  The  statute 
does  not  declare  a  contract  whlrh.  by  Its 
terms,  Is  to  contlnne  lunger  than  the  1st 
day  of  January.  ISfiS,  to  be  void.  Section 
1836,  Code  1886,  is  as  follows:  "No  lease- 
bold  estate  can  be  created  (or  a  longer 
term  than  twenty  yeura."  Construing 
this  section  In  Robertson  v,  Hayes,  83  Ala. 
290,  3  Sooth.  Hep.  674,  this  court  held 
that,  "when  an  estate  Is  created,  vesting 
In  poflseMslon.  and  there  are  annexed  to  It 
restraints  and  limitations  not  allowed  by 
law,  only  the  reiitralnts  and  limitations 
are  volil ;  •  •  that,  when  there  la 
aflirmaLlve  power  to  lease  for  a  specified 
term,  a  lease  exceeding  the  term  Is  void; 
but,  wlif>n  there  Is  a  prescribed  number  ot 
years,  the  lease,  though  for  a  term  exceed- 
ing the  prescribed  limit,  will  Btand  good 
for  tlie  term  uuthortied  by  the  power. 
The  language  that  no  leasehold  estate  can 
be  created  for  a  longer  terra  than  twenty 
years  is  equivalent  to  the  declaration 
that  a  lease  shall  not  be  valid  for  a  long- 
er term  than  twenty  yfars."  In  such 
cuHCK,  It  was  said,  in  the  same  authority, 
the  statute  draws  the  boundary  line,  sep- 
arating the  legal  from  the  Illegal  parts, 
and  leaves  It  to  stJnd  good  for  the  term 
for  which  the  lessor  had  authority  to 
create  the  leasehold  estate.  The  lease,  be- 
ing void  only  because  of  the  limitation 
upon  the  general  authority.  Is  void  only 
as  to  the  cxresB.  We  have  quoted  largely 
from  this  opinion  because  of  ItH  uppHca- 
bllityto  the  question  before  us.  The  stat- 
ute (section  37,  snpra)  provtilea  that  no 
contract  shall  be  mada  to  continue  longer 
than  the  lat  day  ot  Jaauary,  188B.  Apply- 


ing the  prlnelplea  of  law  decided  In  Rob- 
ertson T.  Hays,  we  hold  the  contract  is 
not  void  in  toto,  and,  If  void  to  any  ex- 
tent, it  la  only  as  to  the  time  after  January 
1,  1888.  The  contract  was  revoked  and 
terminated  by  an  order  o(  the  commis. 
slonera' court  tWore  that  time.  Its  power 
to  revoke  the  contract  la  not  controvert- 
ed. All  the  rulings  ot  the  trial  court  are 
in  conformity  to  these  prlnciplea,  and 
must  be  affirmed. 


CONMEB  T.  ABMSTRONO  Ct  Ol. 

(Suprtme  Court  of  AiabasauL  Jan.  8,  IWL) 
Wm's  Ebutb— AppLiciTKm  oi  pATMaim— 
Costs. 

1.  A  decree  enlolDlng  an  sottou  of  electment 
by  a  wife  iigainst  her  gnntee  imposed  as  a  cod- 
dttlon  the  repaynient  to  ber  of  so  much  of  the 
consideraUoD  for  the  deed,  which  was  a  debt  t> 
the  orantee  upon  account  of  herselT  and  hot  hos- 
bana,  as  was  aot  properly  chargeable  to  her. 
Held  that,  in  computing  the  amountto  be  repaid, 
a  payment  which  had  been  previously  made  oik 
the  debt  from  the  wife's  funds  sbould  be  applied 
generally  to  the  oldest  Items  of  tbeaccouut,  with- 
out reKHrd  to  ber  liability  tberefor, 

2.  The  imposition  of  costs  is  discretionary 
with  the  court. 

Appeal  from  chancery  court.  Pike  coun- 
ty; John  A.  Fostkr.  Clinncellor. 

Bill  by  Martin  Conner  against  Charter 
Armstrong,  as  executor  ot  ClemmleArm- 
Btrong,  his  deceased  wife,  and  others,  to- 
enjoin  un  action  of  ejectment  brought  by 
testatrix.  Decree  tor  complainant,  upon 
certain  conditions,  and  both  parties  ai*- 
peal.  Reversed  on  complainant's,  and 
affirmed  on  defendants',  appeal. 

The  bill  sought  tn  enjoin  an  action  ot 
ejectment,  or  statutory  action  In  the  nat- 
ure thereof,  which  Mrs.  ArmHtrong  had  in- 
stituted to  recover  a  tract  ot  land,  of 
which  the  complainant  was  In  possenalon, 
and  which  he  claimed  under  a  deed  by 
Mrs.  Armstrong  anil  her  husband;  and  al- 
so to  reform  said  deed  on  the  ground  of 
a  mistake  In  the  description  of  the  land 
Intended  to  be  conveyed,  which  rendered 
the  deed  unavailing  as  a  defense  to  the  ac> 
tlon  ut  law.  Mrs.  Armstrong  died  before 
the  bill  in  this  case  was  filed,  and  ber  bos- 
band,  as  exucntor,  and  herchlldren,  us  dev- 
isees under  her  will,  were  made  defend- 
ants. The  deed  was  dated  February  <t, 
1S77,  and  recited  a  consideration  of  fijOO, 
and  was  signed  and  acknowledged  by 
Annstrtmg  and  his  wife.  An  anawer  was 
Hied  by  Armstrong,  In  which  he  denied  the 
validity  of  the  deed,  and  also  denied  that 
there  was  any' mistake  In  the  description' 
of  the  land  intended  to  t>e  conveyed,  and 
alleged  that  his  wife  did  not  know  wliat 
land  the  deed  was  Intended  to  conrey. 
An  answer  was  also  tiled  by  the  guardian 
ad  litem  ot  the  Infant  defendants,  ailewing 
that  the  Innd  belonged  tn  theetntutory 
estate  ot  Mrs.  Armstrong,  and  that  the 
consideration  of  the  deed  was  a  debt  of 
her  hnsbtind.  On  the  first  hearing,  on 
pleadings  and  proof,  the  chancellor  dis- 
missed the  bill,  holding  that  the  deed  was 
Told ;  but  his  decree  was  reversed  by  thia 
court,  and  the  cauRO  remanded.  M6  Ala. 
262-266,  6  South.  Rep.  448.  4fil.  After  the 
reveraal  and  remandment,  the  cause  was 
referred   to  the  roister,  who  reported* 
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that  tbecomplalnant'iB  debt  against  "the 
AriiiBtroiiga,  un  tiie  6th  February,  1877, 
the  Oate  of  the  deed,  amounted  ta 
f7U7.79  subject  to  credits a^^regratlng 9289, 
leaving  a  balance  due  of  f  508.79;  that  of 
the  whole  account  ($797.79)  the  aam  of 
$361.8}  waa  a  proper  charge  ufcalnst  Mrs. 
Arin8ti*oaff'B  aeparate  statutory  estate, 
being  for  nezeiMary  family  auppllea;  and 
that  of  the  agfcref]cate  credits,  one  Item, 
SI75.  paid  March  6, 1870,  was  paid  with 
moneys  beloni^Ins  to  the  corpus  of  ber 
estate.  ExecptionB  to  the  report  belnsr  filed, 
the  chancellor  held  that  this  Item  trf  917S 
should  be  credited,  not  on  the  account 

Snerally,  but  on  that  part  for  wbicb 
rs.  Armstrong's  estate  was  liable;  and, 
makinir  some  other  changes  In  the  account 
as  stated,  he  ascertained  and  decreed 
that  9374.45,  with  Interest  from  the  deatb 
of  Mrs.  Armstrontr,  was  the  amount 
which  the  complainant  must  pay  asacon- 
dltlon  to  the  relief  prayed  In  bis  bUl.  The 
decree  granted  a  retonnatlun  of  the  deed, 
on  tbe  payment  of  this  sum  within  80 
days,  and  divided  the  costs  equally  be- 
tween the  parties.  The  rumplainant  ap- 
peals, and  uBslgns  as  error  (1)  the  order 
as  to  the  appropriation  of  the  9175,  and 
(2)  the  rollDg  as  to  the  coats.  Thedelend- 
ants  make  a  cross-assignment  of  errors, 
founded  on  the  decree  generally,  but  not 
specifying  any  particular  error. 

Gardner  A  Wiley,  lor  appellant.  P.  O. 
Harper,  W.  L.Park,aaA  Jobs  Oambto,  tor 
appellee. 

MrCr.BLJ.AN,  J.  Two  objectioim  are  here 
orged  on  tbe  part  of  Coaoer  to  the  decree 
)D  this  eaa8e~Flrat,  It  was  error  to  tax 
kirn  with  one-ball  the  coats;  and,  secoud, 
that  the  sum  of  9175  belonged  to  the  cor- 
pns  of  Mi-8.  Armstrong's  separate  estate, 
and  paid  by  her  husband  to  Conner  before 
tbe  sale  of  the  land,  should  have  been  ap- 
plied to  the  first  items  of  the  latter's  ac- 
count, and  was  In  fact  so  applied  at  the  time 
of  payment,  and  should  not  bave  been  ap- 

{ilied,  as  was  done  by  tbe  decree,  to  those 
terns  only  for  which  Mrs.  Armstrong's 
separate  estate  was  liable  as  for  articles 
of  comfort  and  support  of  the  family,  etc. 

1.  There  is  no  merit  In  the  first  assign- 
ment ut  error.  The  Imposition  of  costs 
rests  very  largdy  In  the  Just  discretion  of 
the  chancellor,  and  we  are  satisfied  the 
discretion  was  properly  ez<>rclsed  In  this 
rase.  Kltchell  v.  Jackson.  71  Ala.  666; 
Ex  parte  Robinson,  72  Ala.  889;  Allen  v. 
LewlP,  74  Ala.  379. 

2.  As  to  the  application  of  the  payment 
of  the  9175,  i-eferred  to.  above,  we  think 
the  chancellor  fell  into  error.  Armstrong 
owed  Conner  an  account  of  seven  or  eight 
hundred  dollars.  For  a  part  of  It,  the 
spparate  estate  of  Mrs.  Armstrong  was 
liable,  and  for  the  remainder  only  Arm- 
strung  was  liable.  The  payment  In  ques- 
tioii,  though  made  by  Armstrong  oat  of 
funds  which  constituted  a  part  of  tbe  cor- 
pim  of  tbe  wife's  estate,  was  applicable, 
and.  In  the  absence  of  any  showintr  to  the 
contrary,  must  oe  held  to  have  been  ap- 
plied, to  the  oldest  items  on  the  account, 
without  regard  to  whether  they  were 
chargeable  upon  the  wife's  separate  prop- 
tartj  or  not.   This  is  tbe  doctrine  clearly 
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settled  by  this  conrt  in  the  cases  of  Cas- 
tleman  v.  Jeffries,  60  Ala.  380.  and  Jeffries 
V.  Castleman,  6S  Ala.  432.  Applying  this 
and  other  payments  theretofore  made 
generally  to  tbe  first  Items  In  date  of  ex- 
istence of  the  account,  tbe  consideration 
for  the  deed  from  Armstrong  and  wife  to 
Conner  waa  made  up  of  the  later  and  re- 
maining Items,  representing  the  balance 
of  about  9508.  Of  these,  such  as  were  for 
articles  of  comfort  and  support  of  the 
bonsebold,  cbargeable  against  tbe  wife's 
separate  estate,  constitute  In  their  satis- 
faction payment  pro  taato  of  the  pur- 
chase money  of  the  land.  All  other  Items 
going  to  make  op  the  balance  of  950S  on- 
paid  at  the  time  of  the  land  transaction 
represent  In  tbe  aggregate  the  sum  which, 
with  Interest  from  the  date  of  the  con- 
veyance, Conner  must  pay  to  the  estate 
of  Mrs.  Armstrong  as  the  condition  upon 
which  tbe  relief  nought  by  tbe  bill  will  be 
granted.  Hee  Connor  v.  Armst-roiig,  86 
Ala.  262.  ft  South.  Bep.  449.  On  the  ap- 
peal of  Conner,  the  decree  of  tbe  ehaneery 
court  Is  reversed,  and  the  cause  remanded. 
We  fiud  no  error  in  the  record  of  which 
tbe  cruHS-appellants  can  complain,  and 
they  win  take  nothing  by  their  appeal. 


Henry  et  aJ.  v.  Powell. 
(Supreme  Court  of  Alabama.  liov.  Term,  1888;) 

BrATDTOn  DSTlNtIS— VSKDIOT— SlFAUTI  VALUA- 
TION or  Articles. 
Ai  a  statatory  action  for  the  possession  of 
several  males,  oxen,  and  oows,  etc.,  a  Judgment 
on  s  verdiot  for  defendaut,  whleh  does  not  assess 
the  value  of  the  property,  ia  erroneous,  nnder 
Code  Ala.  S  3719,  providing  that  in  snoh  actions 
tho  verdict,  U  for  either  par^,  must  separstely 
assess  the  valne  of  eaeh  artiole,  U  inractlcable, 
and  ludgmeot  mast  be  for  the  property  or  its  al- 
ternate value.  Following  Jones  v.  Audenon,  88 
Ala.  m,  8  Bonth.  Bep.  911. 

Api>eal  from  circuit  court,  Marshall 
county;  John  B.  Tally.  Judge. 

Beplevin  by  Samuel  Henry  and  James  F. 
Henry  (copartners)  against  WflUara 
Powell  for  poRSCHsion  of  certain  cows, 
oxen,  and  mules,  particularly  described. 
Bonds  were  given  by  plaintiffs,  and  pos- 
session delivered  to  them.  There  was  a 
trial  to  a  Jury,  and  a  verdict  for  defend- 
ant, reading  as  follows:  **  We,  the  Jury, 
find  for  thedefendant. "  Thefallare  of  tbe 
Jury  to  assess  tbe  value  of  tbe  property 
and  Judgment  on  the  verdict  are  assigned 
as  error.  Verdict  and  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed. 

Abttrerotnbte,  Bilbro  Jt  Wbatley  and 
John  O.  Winston,  Jr.,  for  appellants. 
Brown,  Holliday  &  Stn-et,  for  appellee. 

Sombrville,  J.  The  judgment  must  he 
reversed,  on  the  authority  of  Jones  v.  An- 
derson. 82  Ala.  802,  2  South.  Hep.  911,  and 
cases  there  cited,  as  welt  as  by  requirement 
of  the  statute  Itself.  Code,  S  271».i  Re- 
versed and  remanded. 


•  Code.  S  3719:  "Upon  the  trial,  the  Jury  must, 
if  they  nod  lor  the  plaintiff,  assess  tbe  value  of 
each  article  separately,  If  practicable,  and  also 
assess  damages  for  its  deteotion;  If  they  find  for 
defendant,  they  must  in  like  manner  assess  the 
value.  Judgment  against  either  party  must  be 
for  the  property  sued  for,  or  its  alternate  value, 
with  doDUges  ioK  Its  detention  to  the  tiime  of 
trlaL" 
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Habx  et  a/.  T.  STRAiraa  et  a/. 
(Supreme  Court  ef  Alabama.   April  0^  isn.) 

ATTA.CHMBSIT— Action  rou  Dakagsb— BTiDxitoa — 
Dkpositiok. 
1.  Loss  of  credit  and  busIaeoB  are  natoral 
conaeqneDces  of  an  attacbment  saed  out  on  the 
gTound  of  fraud,  and  are  properly  averred  as  spe- 
cial damages  in  a  compltunt  for  wroogfolly  sd- 
ing  out  sncfa  attachment 

3.  In  an  action  for  a  wrongful  attachment, 
damages  resulting  from  loss  of  credit,  whereby 
plaintiffs  were  prevented  from  borrowing  money 
from  two  or  three  persons,  are  so  remote  and 
speuulative  that  evidence  thereof  is  incompetent. 

8.  Under  Code  Ala.  $  SS18,  providing  that  the 
answers  to  interrogatories,  duly  sworn  to  before 
and  certified  by  a  proper  ofllcer,  are  evidence  in 
the  cause  when  offered  by  the  party  taking  them, 
It  is  competent,  on  cross-examination  of  plaintiff, 
testlf^ng  la  his  own  behalf,  to  Question  him  on 
matfcrial  matters  in  regard  to  nbich  he  had  tes- 
tified in  a  deposition  previously  taken  under  the 
statute,  though  such  deposition  has  not  been 
offered  in  evidence. 

4.  Where  plaintiffs,  in  an  action  for  a  wrong- 
ful attachment,  claimeo  that  the  goods  did  not 
bring  a  '*fair  prloe"  at  the  sale  under  the  attach- 
ment, the  testimony  of  the  auctioneer  who  had 
sold  the  goods,  and  who  had  exercised  his  busi- 
ness for  20  years,  was  competent  in  defense. 

5.  On  the  examination  of  a  witness,  S.,  to 
whom  deftadaitta  olaimed  plalntlffls,  prior  to  tiie 
attachment,  had  sold  a  portion  of  the  goods  be- 
low ooet,  it  WHS  oompetent  for  defendants,  in  de- 
termining the  quesuon  of  plaintiffs'  bona  fides, 
to  question  him  as  to  the  prioe  paid,  and  to  re- 
freu  hia  memory  by  showliig  him  an  involoe  of 
the  goods. 

0.  £t  was  competent  for  a  witness,  X,  the  rep- 
resentative of  the  firm  from  whom  plaintiffs 
bought  the  g<xids,  to  testify  as  to  the  price  paid 
by  tbem  therefor. 

7.  In  order  to  identify  the  goods.  It  was  com- 
petent for  J.  to  testify  that  S.  pointed  out  cer- 
tain goods  Id  hia  store  to  him  as  goods  sold  to 
him  by  ^aintifCs,  and  that  be  recognized  them 
as  goods  sold  to  plaintiffs  by  his  firm. 

8.  In  order  to  fix  In  the  mind  of  J.  the  par- 
ticular goods,  itwas  competent  to  allowS.  to  tes- 
tify tbat  he  stated  to  J.  tiie  amount  which  he 
paid  for  them,  and  afterwards  to  allow  J.  to  tes- 
tUy  whether  B.  made  such  statement. 

9.  But  such  testimony  by  J.  was  inadmissi- 
ble to  corroborate  the  testimony  of  8.  as  to  the 
price  paid  by  him  for  the  goods. 

in.  The  mere  fact  that  plaintiffs,  while  largely 
indebted  to  defendants,  sold  certain  goods  to 
their  brother,  doing  business  In  another  state, 
does  not  raise  a  presumption  of  fraud,  although 
the  transaction  between  parsons  lo  related  will 
be  more  closely  scratiolied  than  if  between 
strangers. 

11.  Where,  shortly  after  the  attachment,  such 
brother  ceased  doing  business  at  such  place,  but 
swore  that  he  did  so  because  his  wite  objected 
to  living  in  the  country,  a  charge  as  to  such 
change  of  residence,  summing  up  the  olrcum- 
stanoes,  but  omitting  cheezplauUon,  waa  errone- 
ous, since  the  credibility  of  such  ex^danation 
WHS  for  the  Jury. 

I'i.  The  fact  that  the  oonrt  assumed  that  a 
certain  person  was  plaintiffs*  brother  was  not 
erroneous,  as  invading  the  province  of  the  Jury, 
when  the  proof  thereof  was  uncontradicted. 

18.  An  exception  to  a  part  of  a  charge,  which 
stated  a  proposition  of  law,  will  not  besustalned, 
when  such  proposition  Is  correct;  for  it  will  be 
presumed  that  a  proper  predicate  of  facts  either 
preceded  or  followed,  especially  when  the  rec- 
ord shows  ttiat  evidence  of  such  facts  was  before 
the  jury. 

14.  Where  the  debt  was  t3,72S,  and  the  attach- 
ment was  for  t3,770,  a  charge  that,  to  the  extent 
of  the  dlfflerenoe  between  such  sums,  the  attach- 
ment waa  wrongful,  was  properly  refused,  since 
such  attachment  cannot  be  partially  rlghtfol  and 
wrongful. 


Appeal  from  city  eonrt  of  Mobile;  O.  J. 
Bbmm&s,  Jud^. 

Action  by  Marx  Bros,  against  Leopold 
Strauss  and  otliera,  aa  suretlea  opoa  the 
attachment  bond  of  B.  U.  Oaflln  &  Co., 
for  breach  thereof.  Flaintitb  appeaL  Be- 
Tersed. 

The  complaint  alleKed  tbat  satd  Claflln 
&  Co.  sued  out  such  attachment  on  the 
KTOund  tbat  plaintiffs  were  about  (raodu- 
leu  tly  to  dispose  of  tbeir  property.  Tbe 
evidence  showed  that  L.  M.  Marx,  a  broth* 
er  of  plaintiffs,  condoettng  mercantile  busi- 
ness at  Shubuta,  Miss.,  bad  purchased 
goodH  of  plaintiffs  from  time  to  time  for 
about  m  years,  but  tbat  Hbortly  aft«r  the 
attacbment  be  ceased  doing  business 
there.  He  teetiSed  that  bis  reason  fur 
cbanglng  was  because  hie  wife  objected  to 
Uvlng  in  tbe  country.  One  Jacobs,  a  wit- 
ness for  defendants,  testified  as  to  the 
price  of  goods  sold  to  plaintiffs  by  tbe 
firm  of  Wallace,  Elliott  ft  Co.,  whose  rep- 
resentatlTe  be  was,  aud  that  one  Sburman 
tuld  him  tbe  price  of  certain  goods  bought 
by  him  from  plaintiffs.  8ald  Sherman  waa 
allowed  to  refresh  bis  memory  by  means 
of  an  Invoice  ul  goods  boughtbyhlm  from 
plalntltDa,  and  to  testify  as  to  the  price 
paid  therefor.  Judgmmt  for  defendants. 

Grego^  Z..  ^  H.  T.  Smith,  for  appel- 
lants. PIIl»U9t  Torrej  S  Hunaxr,  tor  ap- 
pellees. 

CoT.EHAK,  J.  Special  avermeats  are  nec- 
essary to  let  In  evidence  for  the  recovery 
of  special  damages,  but  such  special  dam- 
ages must  be  the  natural  and  proximate 
result  of  the  wrong,  in  order  to  anthurixe 
their  recovery.  The  averments  must  also 
be  of  Bocta  character.  It  snstalned  by  proof, 
as  to  furnish  duta  from  which  the  dam- 
ages may  be  calculated  with  reaxonable 
certainty.  If  the  damages  be  speculative 
or  too  remote,  neither  averment  nor 
proof  will  authorize  tbeir  recovery.  Loss 
of  credit  and  buslneis  are  the  natural 
consequences  uf  suing  out  an  attacbment 
against  a  merchant  on  account  of  fraud, 
and  may  be  averred  In  the  complaint. 
Goldsmith  V.  Plcard,  27  Ala.  149;  Dounelt 
V.  Jones.  13  Ala.  490;  Floumoy  v.  Lyon, 
70  Ala.  813.  In  the  case  of  Pollock  v. 
Oantt,  69  Ala.  378,  It  was  held  that  "good 
or  bad  credit  was  a  conclnslon  of  fact 
partly  based  on  opinion  and  Jndgmenc. 
founded  more  or  less  on  reputation;  tbat 
it  was  a  collective  fact,  made  up  of  many 
known  Ingredients;  that  a  witness  could 
speak  of  credit  as  a  fact,  and  Its  extent, 
but  not  of  its  value  in  dollars  and  cents." 

A  merchant's  general  credit  could  not 
be  estabUahed  by  proof  that  two  or  more 
named  persons  were  willing  to  extend 
him  credit ;  neither  could  It  be  shown  that 
his  credit  was  Injured  becanse  simply  two 
or  three  persons  refused  him  credit.  Bnei- 
neM  relations  may  be  contracted  or  inter- 
rupted by  many  considerations  not  de- 
pendent upon  the  question  of  credit  or 
ability  to  pay,  and  It  would  be  unsafe 
to  declare  as  a  role  that  tbe  credit  of  a 
merrh'ant  or  Its  1(»8S  waa  dependent  upon 
hta  sustaining  such  a  relation  to  two  ur 
three  named  customers.  In  tbe  case  from 
69  Ala.,  supra,  evidence  waa  Introduced 
that  Gantt  was  a  general  merchant,  and 
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among  hlii  cnstomera  were  timber-nieii 
whose  trade  be  lout  by  reauoD  of  the  at> 
tachment.  This  coart  held  there  were  no 
avermentfl  In  the  complaint  to  aatfaorfxe 
the  Introdnctlon  of  eucb  evidence,  and.  It 
there  had  been,  the  damaKus  claimed  on 
thla  accuant  were  too  remote  and  specu- 
latlve.  The  damagres  reeultlng  from  Jobs 
ol  credit,  so  that  plaintltte  could  not  bor< 
row  money  from  PollcKk  ft  Co.  or  Levy 
ft  Co.,  were  too  remote  and  sperolatlve, 
and  there  was  no  error  in  snstalnlnf;;  the 
demurrer  to  thla  part  of  the  complaint. 

Indebtedness,  or  even  Insolreney,  alone 
will  not  Jostlfy  the  snlng  out  of  an  attach- 
ment; bnt  these  qaestlons  Bometlmes  be- 
come Important  In  determining  the  bona 
SdM  of  the  dlHposltlon  of  goods,  and,  "  It 
the  qneatlon  be  one  of  frand,  wbaterer 
fact  tends  to  show  the  good  or  bad  faith 
of  the  party  throughout  the  whole  trans- 
action Is  properly  admissible  In  evidence." 
Dnrr  T.  Jackson,  69  Ala.  203.  While  plain- 
tiff was  a  witness  In  his  own  behalf,  on 
cross-examination,  it  wau  entirely  com- 
petent for  the  defendants  to  interrogate 
hlni  on  material  matters  in  regard  to 
which  he  had  testified  in  bis  deposition 
taken  by  defendants  under  the  statute,  au- 
thorising the  examination  of  parties.  The 
defendants  could  not  offer  a  part  of  the 
deposition  In  evidence  without  offering 
the  whole,  but  the  fact  uf  having  taken 
this  deposition  did  not  require  the  defend- 
ants to  offerlt  in  evidence,  and  the  answer 
of  the  witness  oneross-examlnatlon  mi|sht 
determine  the  advantage  or  necessity  tor 
using  the  deposlMon  in  the  trtal.  rode, 

Portions  of  the  testimony  of  the  wit- 
ness Glennon  were  objected  to  on  the 
ground  that  it  was  "irrelevant  and  im- 
muterlal."  We  think  it  was  both  relevant 
and  material  to  show  the  value  of  the 
Kuods attached;  and  an  auctioneer,  who 
biid  Bold  stocks  of  goods  In  Mobile  for  20 
years,  was  competent  to  testify  that  the 
goods  nt  plaintiffs,  sold  by  him  at  auc- 
tion, brought  a  fair  price  under  the  cir- 
cumstances. The  extent  of  his  knowledge 
of  the  character  of  the  goods,  and  price 
at  which  they  were  sold,  was  a  matter  ot 
croas-ezamlnatlun  and  argnment  to  the 
jury.  Bank  v.  Eborn*  84  Ala.  6S6,  4  South. 
Rep.  f»6. 

It  was  competent  to  prove  by  the  wit- 
neBS  Scheurman,  or  Sherman,  (the  spell- 
log  occiirs  both  ways  In  the  bill  of  excep- 
tions.) that  he  bought  shoes  from  the 
plaintltte,  and,  after  refreshing  his  mem- 
ory as  he  did  as  to  the  price  paid,  to  tes- 
tify to  the  price  paid  for  them  to  plaintiffs. 
It  was  also  competent  for  the  witness  to 
testify  that  he  pointed  theee  Hhoes  out  to 
the  witness  Jacobs.  These  are  facts.  It 
was  ulso  competent  for  the  witnetts  Jacobs 
to  testify  that  he  saw  shoes  In  the  store  of 
Sherman,  which  were  pointed  out  to  him 
by  Sherman,  and  he  recognised  and  identi- 
fled  them  as  shoes  sold  by  bis  firm  to 
plaintltto,  and  to  further  testify  as  to  the 


1  Code  Ala.  $  3818,  provides  that  the  answers 
to  the  interrogatories,  duly  sworn  to  before  and 
certified  by  any  officer  authorized  to  take  and 
certify  aAdsvits,  are  evidence  In  the  caoM, 
when  offered  by  the  party  taking  thent 
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coat  price  at  which  they  were  sold  to 
plaintiffs.  In  this  way  the  shoes  could  be 
identified,  and  the  price  paid  by  plaintiffs 
for  them,  and  the  price  at  which  plaln- 
titfsHold  to  Sherman,  could  be  ascertained. 

It  was  not  competent  to  prove  by  the 
witness  Sherman  that  be  paid  80  cents  for 
the  shoes  by  a  statement  to  that  effect  to 
Jacobs,  made  In  the  absence  of  plaintiffs, 
and  then  to  permit  the  witness  Jacobs  to 
testify  to  sneh  a  statement.  A  party  can- 
not strengthen  his  own  testimony  by  In- 
troducing evidence  that  he  made  the  same 
statement  at  other  times  to  different  per- 
sons. Such  evidence  may  be  admissible 
to  Impeach  or  contradict,  but  not  to  cor- 
rtiborate.  Assurance  Co.  t.  Stoddard,  88 
Ala.  614.  7  South.  Bep.  879.  If  it  was  nec- 
essary, in  order  to  fix  in  the  mind  of  the 
witness  Jacobs  the  particular  lot  of  shoes 
Interrogated  about,  to  call  his  attention 
to  the  statement  made  at  the  time  as  to 
the  price  paid,  tor  this  purpose  only  such 
statement  was  adrolBslble,  but  not  as 
proof  of  the  price  paid.  We  find  no  er- 
ror In  the  record  as  to  the  rullnKs  of  the 
court  upon  the  admission  of  testimony. 

The  court  instructed  the  jury:  "If  yoo 
believe  that  Marx  Bros,  sold  goods  to 
Marx,  of  Mississippi,  and  that  at  tha  t  time 
the  debt  to  Claflin  &  Co.  existed,  this  fact, 
together  with  the  fact  of  the  relatiuuHhlp 
of  the  parties,  may  be  looked  to  as  a  fact 
from  which  fraud  might  be  presumed." 
When  a  conveyance  of  property  Is  at- 
tacked as  fraudulent,  by  creditors  whose 
debts  were  In  existence  prior  to  the  date 
of  the  conveyance  of  the  property,  the 
burden  to  show  that  a  valuable  and  ade- 
quate consideration  was  paid  tor  the 
property  rests  upon  the  purchaser;  and, 
wlien  the  transaction  of  sale  and  pur- 
chase is  between  near  relatives,  clearer 
and  more  conclusive  proof  la  required  of 
the  consideration  paid  and  of  the  lioaa  ffdea 
of  the  transaction.  The  relationship 
does  not  raise  the  presumption  uf  fraud.  Is 
not  a  badge  of  fraud  In  Itself;  neither  does 
It  impose  upon  the  purchaser  the  burden 
of  proof  to  show  the  bona  Sden  of  the 
transaction.  The  fact  that  plaintiffs' 
debt  against  the  vendor  existed  prior  to 
the  conveyance  places  the  bnrden  of  proof 
upon  the  purchaser,  and,  it  he  be  a  near  rel- 
ative, the  transaction  will  be  mure  closely 
scrutinised,  and  clearer  proof  will  be  re- 
quired to  remove  the  burden,  than  if  the 
parties  were  strangers.  Hubbard  t.  Allen, 
6» Ala. 301,804;  Gordou  v.  McIlwaln.82Ala. 
252,2South.  Kep.  671;  PoUak  v.  Sean-y,84 
Ala.26S,4  South. Bep.  187;  Moogr.Fariey. 
79  Ala.  252;  Apfel  v.  Crane,  83  Ala.  312,  8 
South.  Kep.  863;  Calhoun  v.  fiannan.  87 
Ala.  284.  6  South.  Rep.  291.  Caaes  In  which 
this  principle  has  usually  been  applied 
were  where  the  attaching  creditors 
BOUKht  to  reach  the  property  conveyed, 
or,  by  process  of  the  writ  of  garnishment, 
reach  a  debt  doe  the  defendant  debtor. 
The  property  sold  to  the  brother  Lee  H. 
Marx  was  not  attached ;  neither  was  he 
garnished. 

When  the  Issue  is  one  of  fraud, greatlat- 
Itude  Is  allowed  in  the  range  of  the  evi- 
dence. The  actions  of  the  party  to  whom 
fraud  is  Imputed;  his  relative  position,  a 
reoflonable  time  before,  at,  and  a  reason- 
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able  time  after  the  ttmeat  which  the  actot 
fraud  is  alleged  tu  have  been  uoinmltted, 
—are  all  admlMlble,  It  they  throw  llffht 
n|K>n  the  transaction.  SnodsraaaT.  Bra  rich 
Bank  at  Decatar.25  Ala.  174;  Shealy  v.  £d- 
warda,75  Ala.  416.  The  evidence  In  regard 
to  the  various  Bales,  and  the  clrcnmstances 
Burroaudlng  tbem,  made  to  their  brother, 
was  admisalbie,  and  should  have  been 
considered  by  the  ]nry.  There  was  some 
evidence  connected  witb  thesa  partlcatar 
Bales  to  the  MIsslsBlppl  brother  which 
tended  to  show  that  they  were  ol  the 
same  character  as  those  which  had  been 
made  to  bim  for  a  uamber  of  years,  and 
that  they  were  all  marie  in  the  due  course 
of  trade,  and  were  at  a  *'  fair  profit. "  How- 
ever weak  and  InconclueWeaucb  testlmimy 
may  have  appeared  to  the  court,  In  tbe 
light  ol  other  evidence.  In  formnlntlnff  a 
charge  to  the  Jury  to  be  applied  to  the 
sales  made  to  the  brother,  the  court 
should  not  have  stated  that  the  jury 
might  presume  frand.  from  the  mere  exist- 
ence of  plaintiffs'  debt  to  Claflin  &  Co., 
and  the  relationship  of  plaintiffs  to  the  pur- 
chaser, without  any  reference  to  the  tes- 
timony of  plaintiffs  Intended  to  be  explana- 
tory of  the  sales.  FarlMs  t.  State,  85  Ala. 
6,  4  Snath.  Rep.  679.  11  tbey  were  all  made 
In  the  "due  course  of  trade,"  and  at  a 
"fair  profit,  **  If  this  evidence  was  credited 
by  the  Jury,  the  presumption  ol  fraud 
did  not  arise,  simply  from  tha  facta  pred- 
icated In  the  charge. 

In  the  case  ol  Farias  v.  State,  supra,  It 
was  declared  that  a  charge,  given  on  the 
effect  ol  evldpnce,  miiBt  not  Ignore  other 
testimony,  the  tendency  of  which  Is  to 
vary  or  Impair  the  force  of  the  testimony 
the  chaise  rested  on.  In  charging  the 
Jury  on  the  effect  of  the  evidence,  and  re- 
ferring to  the  part  "that  Lee  H.  Marx 
ceased  to  do  business  at  Sbubuta  shortly 
after  plaintiffs  were  attached, "  the  cbarice 
entirely  Ignores  the  explanaUon  given  of 
this  fact.  Whecher  creditable  or  not,  the 
explanation  was  a  question  of  fact  for  the 
Jury,  and  should  not  have  been  omitted  In 
summing  np  the  other  facts  upon  which 
this  charge  rested.  The  presumption  con- 
veyed to  the  mind  of  the  Jury  Is.  under 
such  rlrcumetancea,  that  the  explanatory 
ttmtlmony  omitted  Is  not  entitled  to  any 
weight  or  consideration. 

There  was  no  error  In  assuming  that 
Lee  H.  Marx  was  a  brother  of  the  plain- 
tiffs. The  bill  of  exceptlonB  shows  that 
the  proof  was  uncontradicted  and  that  It 
was  an  admitted  fact.  The  role  declared 
In  Jonas  t.  Field,  88  Ala.  446.  S  South. 
Hep.  81^,  tbatthe  coortcannot  assumeany 
fact  proven  which  depends  upon  parol 
testimony  without  Invading  the  province 
of  the  Jury,  does  not  apply  In  such  cases. 

An  exception  to  a  part  of  acharge  only, 
which  states  a  conclusion  ol  law  to  the 
Jury,  will  not  be  sustained,  if  the  state- 
ment asserts  a  correct  proposition.  In 
such  cases.  It  will  be  presumed  that  a 
proper  predicate  of  lacta  ^tber  preceded 
or  followed  tbelegal  proposition  to  which 
it  referred,  and  more  especially  when  the 
record  shows  there  wau  such  evidence  be- 
fore the  jury. 

The  attachment  was  sued  out  Ior92,770. 
It  waa  admitted  that  tberewas  dueplain- 


tlffsln  nttarbmentf3,723.  The  plaintiffs  In 
this  salt  asked  the  court  tocbargetfaejnry 
that  to  the  extent  of  tbe  dltfert^nce  be- 
tween the  debt  claimed  In  the  attachment 
and  the  debt  due  the  attaebmait  was 
wrongfully  sued  out.  The  court  refused 
the  charge.  The  suing  out  of  an  attach- 
ment cannot  be  both  wrongful  and  right- 
ful at  the  same  time,  or  pro  tanto  wrong. 
II  the  suing  out  ol  tbe  attachment  was 
not  wholly  wroogtal,  plaintiffs  could  not 
recover.  Where  tbe  disparity  of  tbe  debt 
due  and  that  for  which  an  attachment 
may  have  been  sued  out  Is  eo  great  as  to 
manifest  an  Intention  to  abuse  the  rem- 
edy afforded  by  tbe  extraordinary  pro- 
cess of  attachment,  possibly.  In  such 
cases,  an  action  for  both  "  vexatious"  and 
"wrongful*  use  of  the  writ  would  lie. 
Such  Is  not  the  case  here,  and  the  charRA 
w  as  properly  refused.  Bank  t.  Jeffries.  73 
Ala.  190;  Sims  v.  Jacobson,  51  Ala.  1H6. 
The  other  charges  to  which  exceptions 
were  taken  and  Insisted  on  In  argument 
are  substantially  the  same  as  were  given 
In  the  case  of  Calhoun  v.  Hannnn,  S7  Ala. 
2K],6  South.  Bep.  291,  and  held  by  this 
eonrt  to  be  good.  For  tbe  two  wrors 
alone  pointed  out  and  commented  on,  the 
case  mnit  be  reversed  and  remanded. 


Clabk  t.  State. 
(fiupnme  Cowrt  of  Mtaatssippi.  Jime  1, 1B8L) 
WrrsBss— Ikpbaokmbnt. 
Where  a  witness  for  defendaDt  on  a  crim- 
inal trial  testified  that  defendant  was  in  her 
house  at  the  time  of  tbe  sbootlog,  and  on  cross- 
examination  was  asked  If  she  had  not,  on  the 
morning  after  tbe  shooting,  said  to  one  w.  that, 
after  defendant  came  into  tbe  boose,  one  O.  said 
to  him,  "I  told  TOQ  that  this  gua  would  get  yoa 
into  troable, "  bat  the  witness  dented  haTtng 
made  the  statement.  It  was  error  to  admit  evi- 
dence In  rebuttal,  or  what  other  partiea  had  said 
sbont  the  sbootlng,  and  tbe  reply  of  the  witness 
thereto,  aa  no  foundation  had  beeo  laid  for  the 
introductiw  of  impeaching  taatlmony,  and  tbe 
evidence  waa  heanar. 

Appeal  from  circuit  court,  Adams  coun- 
ty;  W.  P.  Casskdt.  Judge. 

Indictment  of  LIndo  Clark.  Verdict  of 
guilty.   Defendant  appeals.  Bevprsed. 

Martin  A  LanacAu  and  O.  F.  Bowles, 
for  appellant.  T*  M.  Miller,  Ati^.  Gen., 
for  the  State. 

CooPBB,  J.  It  Is  not  our  purpose  to  ex- 
press any  opinion  upon  the  evidence  In 
this  case  further  than  to  aay  that  It  was 
in  Its  nature  circumstantial,  no  wltnoss 
to  the  shooting  being  prodiued.  The  de- 
fenseof  the  appellant  waa  rested  principal- 
ly upon  an  alihi,  to  whicb  several  witnuss- 
ee  testified.  One  of  these  witnesses.  Pru- 
dence Clarke,  having  tedtifled  upon  direct 
examination  that  the  appellant,  at  the 
time  the  gun  was  flred,  was  in  her  house, 
seated  at  the  supper  table,  and  had  been 
in  the  room  with  her  contiDuouBlj  for 
more  than  a  half  hour,  was  asked*  npon 
cross-examination.  If,  on  tlie  monftng 
after  the  sbootlng.  she  had  not  gone  tu 
the  residence  of  Sylvia  White,  the  mother 
of  the  injured  person,  and  had  not  then 
and  there,  in  conversation  with  her,  said 
that  "after  Llndo  [the  defendant]  came 
Into  the  boDse  Uncle  Qeofige  Jumped  oat 
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of  bed.  and  said,  *  I  told  yon  lo.  that  tble 
gun  would  get  yoa  Into  more  trouble 
than  yon  coald  get  out  of ; ***  to  which 
wltnesfl  replied  thut  she  bad  Koae  to  Syl- 
via White's  house  the  morning  alter  the 
shootlufe,  and  had  then  bad  a  conrersa- 
tlon  with  her,  but  dmled  bavlne  made  the 
statement  Inquired  ol.  Sylrla  white  was 
Introduced  as  awitnesa  by  the  state  for 
the  porpoRe  of  impeaching  the  credibility 
ot  this  witness,  and,  over  the  objection  of 
the  defendant,  was  permitted  to  testify 
that,  on  the  occasion  referred  to  by  the 
wftneos  PmdenceClarke.sald  witness  bad 
■aid  to  her  ttaa^  "aoon  after  the  sbooting 
was  orer,  thto  here  boy  Ed.  [referring  to 
a  boy  wbo  was  shown  to  bare  been  In 
company  with  the  accused  a  few  minotee 
bpfore  the  shooting]  bunded  the  gun  into 
tlie  house,  and  Uncle  George  said, '  Lindo, 
1  have  been  tiling  yon  all  the  year  that 
that  gan  will  be  bringing  you  into  more 
truulile  than  you  can  get  ontof  ;*  and  he 
said,  *  It  la  my  gun,  and  I  will  do  witb  it  as 
I  please.*"  And.  over  like  objection,  this 
witness  was  ahio  permitted  to  testify  that 
on  the  same  occasion  the  witness  Prudence 
Clarke  said,  "I  ran  swear  Llndo  didn't 
shoot  Frank,  unless  he  hired  somebody  to 
do  it;**  that  thereupon  a  sister  of  White 
remarked,  "I  don't  know  who  shot  my 

{>oor  brother,  but  whoever  did  It  Is  not 
n  no  peace  to-day;*  wberenpon  Pra- 
dence  CTarke  touched  the  girl  on  the  shoul- 
der, and  said,   Lindo  has  not  been  in  any 

frnee  to-day;  I  can't  get  him  to  eat,  and 
can't  get  him  to  stand  still."  No  foun- 
dation bad  been  laid  for  the  introduction 
of  any  evidence  attacking  the  credibility 
of  the  witness  Prudence  Caarfce,  except  in 
0O  far  as  It  tended  to  prove  that  she  had 
stated  thut  George  Clarke  had  said  to 
lilndo  Clarke,  "I  told  yon  that  gnn  wonld 
get  you  Into  more  trouble  than  you  could 
get  out  of."  All  evidence,  thwefore.  In 
reference  to  the  other  statements  of  this 
witness,  were  clearly  Incompetent.  It 
was  not  competent,  as  evidence  attack- 
ing the  credibility  of  tbe  witness,  for  she 
bad  not  been  questioned  except  as  to  one 
single  statement.  It  was  not  competent 
for  any  other  purpose,  because  for  such  It 
would  be  mere  hearsay.  For  the  error 
In  admitting  this  evidence  the  Judgment 
la  reversed  and  cause  remanded. 


Stbiokbb  t.  Lbathebs  et  at, 
(/Supreme  Court  of  Mlatt$afppi.  June  1,1891.) 
Gabbbss  op  Goods— BsnrsAL  to  Dauvxs  at 
FuoB  OP  ComieinfmiT. 
A  steWD-bcMtt  eompsDy  received  goods  tar 
shipment  as  a  common  carrier  tor  blra,  to  be  de- 
livered at  a  private  laodiog.   Tbecompony  after- 
wards refused  to  deliver  the  goods  at  tbe  private 
laodlDg,  but  delivered  the  same  at  aaother  place. 
Eeld,  that  the  consigiior  was  entitled  to  recover 
t€fr  Boj  sotual  damages  sustained,  as  vrell  as 
punitive  damages  for  willfol  failure  to  deliver. 

Appeal  from  circuit  court,  Wilkinson 
county;  W.  P.  Cabsgdy,  Judge. 

Action  by  C.  M.  Strieker  against  T.  P. 
Leathers  and  others,  to  recover  damages 
for  failure  to  deliver  goods  as  a  common 
carrier.  Judgmentfordetendants.  Plain- 
tiff appeals.  Reversed. 

J*  H.  Jonea  and  D,  C,  Braatlettf  lor  ap- 


pellant. R.  8.  Van  Eaton  and  A,  G. 
shannon^  for  appellees. 

Woods,  J.  Xlie  court  below  erred  in 
striking  out  the  plaintiff's  evidence,  and 
entering  Judgment  for  defendants.  It  is 
perfectly  cltiar  that  defendants  gave  re- 
ceipts to  conslOTiors  for  two  shipments 
(those  from  tbe  Bed  8tar  8boe  Store  and 
from  Durner)  marked  to  appellant,  for  his 
landing,  at  Ft.  Adams,  and  that  there 
was  willful  refueal  to  deliver  according 
to  contract.  It  is  equally  clear  that  7a 
other  packages,  as  appears  from  the  evi- 
dence of  tbe  witness  Price,  were  marked 
for  delivery  at  Strieker's  landing,  but.  In 
disregard  of  the  contract,  were  delivered 
at  another  place,  without  excuse  or  Justi- 
fication on  the  part  of  appellees.  For  the 
small  damages  sustained  by  appellnnt  In 
these  Instances,  at  any  rate,  the  plaintiff 
was  nnquestlonably  entitled  to  a  recov- 
ery. But  on  the  evidence,  taken  as  a 
whole.  It  appears  that  the  conduct  of  au* 
pelloes.  In  refusing  to  comply  with  tbcnr 
obligations  to  Strieker  to  deliver  the 
packages  ot  frelgtaf  at  his  landing,  after 
they  had  nndertakensotodo,wasnotonly 
without  snffident  excnue,  but  was  plainly 
the  result  of  a  willful  purpose  to  harass 
and  Injure  the  appellant,  and  wonld  fairly 
seem  to  entitle  blm  to  punitory  damages 
to  some  extent.  At  leant,  ander  tbe  evi- 
dence oObred  by  appellant,  be  was  entitled 
to  have  had  his  claim,  In  both  the  aspects 
ad  verted  to,  submitted  to  a  Jury,  and.  In 
tbe  absence  of  countervailing  evldenee,  he 
should  havehad  a  verdict  for  such  amount 
as  the  proofs  warranted.  While  a  com- 
mon carrier  by  water  may  not  be  required 
to  stop  at  any  and  all  mere  private  land- 
ings, yet  when  he  contracts  so  to  do  he 
cannot  be  permitted  capridonsly  to  disre- 
gard bisobllgatton  and  duty.  Beversed 
and  remanded. 


Thompson  e«  ah  v.  Natohbk  Watrb  & 
Sbwbr  Co.  et  al. 

(Supreme  Court  of  MUsitsippL  March  2, 18B1. ) 

CORPORATIOKS— IlLBOAL  BTOCXBOLDSU*  UUTIXO 
— FOWBB  or  DlBSOTOBS  TO  EXXODTS  HOHTOAOB 

—Bill  to  Fobbclosb. 

1.  The  stockholders  of  a  water  works  oorpo- 
ratlon,  organized  under  the  laws  of  Kansas,  met 
at  Natcfaei,  Min.,  and  passed  resolatioos  sathor- 
izlttg  its  board  of  direobHs  to  Issue  bonds,  and 
execute  a  mortgage  to  secure  snob  bonds,  wbloh 
the  board  of  directors  did  in  pursuance  of  snob 
resolution.  Held  that,  though  the  stookbolders* 
meeting  was  illegal,  the  mortgage  was  valid,  In 
asmuoh  as  the  board  of  directors  bad  power  to 
mortgtge  the  property  withont  ipedat  authority, 
unless  restrained  by  the  ohartar  or  by-laws  or 
the  law  of  Kansas. 

S.  A  bill  la  eqniW  to  foreolose  a  mortgage 
given  by  a  water- works  oorporatlon  showed  that 
its  assets  were  insnffioient  to  pay  its  mortgage 
debts;  that  It  was  in  a  telling  oondltlon,  and 
woalo  not  be  able  to  continue  Its  business  or 
carry  out  Its  contracts;  that,  while  default  had 
not  taken  plaoe  under  the  mortgage,  it  was  cer- 
tain to  occur  very  soon;  tbat  many  ta  its  credit- 
ors, without  liens,  bad  attached  and  levied  npcm 
mortmged  {nroperty,  and  had  garnished  debts 
due  the  oorporatioo,  which  debts  were  also  cov- 
ered by  such  mortgage;  that  it  was  impossible 
for  it  to  collect  Its  revenues;  that  Itwas  without 
resouroes  to  oarry  on  Its  bosioess;  and  tliat  tta 
pEoperiy  was  in  '"rn'wffnt  danger  ot  waste  and 
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loss.  The  bill  inrayed  for  the  appolntanont  of  a 
i-ecuiver.  All  persons  ioteres ted  were  tnade.par* 
ties  to  the  SQit  The  corporation,  by  its  presi- 
dent, gave  written  consent  to  the  appointment 
of  a  receiver.  Beld,  that  such  bill  was  Improp- 
erly dismissed  on  demurrer  of  defendants,  who 
were  attaohlnff  oredltora  of  tlie  otvporatlon. 

Appeal  Irom  chancery  coart,  Adams 
county;  J.  J.  Wbithbt,  Special  Chanod- 

lor. 

Bill  In  eqolty  by  J.  Thompson,  trastee, 
et  al.,  Hfcainat  Natcbei  Water  &  Sewer  Co. 
et  al.>  to  forecluBo  a  mortgafre.  Judgment 
of  dlsnilfleal.  Plaintiffs  appeal.  Reversed. 

Plain  tiffs  flledtheir  bill  inequity  tu  forp- 
close  a  mortgage  given  by  the  Natches 
Water  &  Sewer  Ckimpany,  a  corporation 
existing  under  the  laws  of  the  statu  of 
Kansas,  and  created  lor  the  purpose  of 
operating  a  system  of  watAr-works  and 
sewerage  In  Natches,  Miss.  The  mortgage 
recited  that  it  was  ezticiited  by  the  direct- 
ore  and  officers  of  the  company  by  anthor- 
ity  of  a  resolution  of  the  stockholders, 
adopted  at  Natches.  The  biU  alle^red  that 
the  aaapts  of  the  company  w^relnsutilclent 
to  pay  the  mortgage  debts;  that  the  com- 
pany was  in  a  falllnK  condition,  and 
would  not  be  able  to  continue  its  business 
and  carry  out  its  contract  with  Natches 
and  Ita  other  patrons;  that,  while  de- 
fault  under  the  mortgage  bad  not  taken 
place.  It  was  certain  to  occur  very  hoou; 
that  many  creditors  of  the  company  were 
without  llenH,  aud  had  sued  out  attach- 
ments, and  had  levied  upon  mortgaged 
property,  and  had  garnished  debts  due 
the  compfiny,  which  debts  were  also  cov- 
ered by  tbe  mortgage;  that  it  was  Impos- 
sible for  the  company  to  collect  Its  reve- 
nues.and  it  was  without  resources  to  car- 
ry on  its  buHlness;  and  that  its  property 
was  In  imminent  danger  of  waste  and 
loHB.  All  persons  Interested  were  made 
parties  to  the  suit.  The  bill  prayed  for  a 
receiver  to  be  appointed  to  take  control 
and  custody  of  all  tho  property.  Tbe 
company,  by  its  president,  consented  In 
writing  to  the  appointment  of  a  receiver. 
The  bill  was  dismissed  on  demurrers  of 
defendnnts,  who  were  the  attaching  cred- 
itors of  the  company. 

Miller,  Smith  A  Htrsb,  tor  appellants. 
T.  Otis  Buker,  M&rtiD  &  Lanneaa,  and 
A.  H.  Geisenberger,  for  appellees. 

Campbell,  .T.  The  board  of  directors 
had  the  powerto  Issue  bonds. and  execute 
a  deed  of  trust  to  secure  them,  unless  re- 
stnilned  by  the  charter  or  by-laws  or  the 
law  of  the  statecreatlng  the  corporation ; 
and,  If  It  be  cou'-etled  thatthe  corporators 
could  not  lawfully  meet  In  MIsslHsippl, 
since  the  directors  might  and  did,  the 
fact  that  they  acted  after  and  In  pursu- 
ance nt  an  Illegal  assemblaseof  stockhold- 
ers did  not  invalidate  their  act,  which 
was  valid.  becauHe  they  did  it.  It  dues 
not  appear  tliat  the  lawof  Kansas,  or  tbe 
charter  or  by-laws  of  this  corporation.  In 
any  way  abridge  or  restrain  the  usual 
powers  of  the  directors,  and.  If  not,  the 
consent  of  stockholders  wasuot  necessary 
to  tbe  valid  execution  by  act  of  the  direct- 
ors of  obligations  and  securities;  and  an 
unnecessary  attempt  by  stockholders  not 
lawfully  assembled  to  empower  the  board 


of  directors  to  do  what  tber  eonld  law- 
fully do,  Indepeodently  of  shareholders, 
had  no  effect  whatever.  Ii*  Is  true  that 
the  two  deeds  of  trust  exhibited  with  the 
bill  showthat.In  each  case,  the  etockbold- 
ere  met,  and  resolved  In  favor  of  what 
was  afterwards  done  by  tbe  board  ut  di- 
rectors, and  this  shows  the  course  of  deal- 
ing by  this  corporation  in  these  matters, 
but  it  falls  short  of  showing  that  the  di- 
rectors might  not  lawfully  hare  acted  in 
each  case  without  any  meeting  of  stock- 
holders. It  may  have  been  supposed  that 
autborttatlon  by  tbe  stockholders  was 
necessary  to  enable  the  direerom  to  iBsna 
bonds  and  secure  thtm.  or  that  precedent 
authority  expressly  given  by  a  meeting  of 
shareholders  would  give  greater  value  to 
the  evidences  of  debt,  but  no  such  view 
conld  exert  any  influence  un  the  legal  qnes- 
tlon  as  to  the  ordinary  powers  of  direct- 
ors of  corporations,  which  the  directors 
of  this  corporation  must  be  held  to  have 
poBsessed,  In  tbe  absence  of  anything  In 
the  law  governing  them  which  abiidge^l 
their  powerA.  Upon  the  record  before  us 
the  bonds  and  deed  of  trust  must  t>e  held 
to  be  valid.  Cook,  Stocks,  §§  5»2,  68»,  7(19. 
712;  1  Mor.  Priv.  Corp.  SS  610,533;  Field. 
Corp.  $§  149.  152.244.  As  a  bill  to  fnre- 
close,  this  bill  was  prematurely  exhibited, 
because  tbe  condition  prescribed  by  it  for 
that  result  did  not  exist;  but  viewed,  not 
as  a  bill  for  foreclosure,  and  as  an  appli- 
cation, upon  the  facts  It  states,  for  the  ap- 
pointment of  a  receiver.  It  Is  prima  tacie 
sufficient  to  call  for  an  answer.  While  it 
Is  true,  as  a  general  rule,  that  appointing 
a  receiver  is  auxiliary. to  the  main  pur- 
pose of  the  suit,  and  that  no  suit  can  be 
brought  until  the  debt  la  due,  where  ~  dp- 
fault  is  Imminent  and  manifestly  Inevita- 
ble, though  none  has  taken  place,  a  re- 
ceiver of  a  railroad  company  may  be  ap- 
pointed, on  the  application  of  a  mortgaKc 
bondholder,  tu  order  to  prevent  the  break- 
ing up  and  destruction  of  Its  boslness.and 
to  protect  the  property  against  attach- 
ments and  execution  in  favor  of  other 
creditors."  Jones. Corporate  Bonds, S  4<13, 
and  cases  cited.  There  Is  no  reason  for 
llmltlUR  this  doctrine  to  ratlruad  compa* 
nles.  and  In  Dock  Co.  r.  Mallery,  12  N.  J. 
Eq.  93,  481,  it  was  differently  applied.  It 
is  suggested,  and  Is  apparent,  that  the 
bill  was  exhibited  with  the  connivance  of 
the  debtor  company,  which  may  be  a 
circumstance  rather  favorable  to  the  ap- 
plication for  a  receiver,  since  not  the  debt- 
or, but  its  creditors,  who  are  proceeding 
by  law  against  It,  alonn  object  that  the 
bill  was  prematurely  filed.  We  do  not  de- 
cide that  a  receiver  should  be  appointed, 
but  only  that  the  bill  was  not  properly 
dismissed  on  demurrer,  Beversed  and  re- 
manded. 


Johnson  et  at.  v.  Ingram. 

(Supreme  Cowit  ef  Aftestes^ypL  Afrll  B7. 1881.) 

EzKouTiOK — Pbofbstt  Scbjbct  to  Lett — Exci- 
table Intkkbst. 
Wliere  an  insolventvendor  conveys  land  to 
one  of  his  creditors  In  coBsideratioo  of  a  ?alld 
indebtedness,  and  a  promise  to  recoovev  certain 

fiortions  thereof  to  bis  wife  and  ohllomi,  the 
atter  are  meiv  volunteers,  holdlns  tha  land  is 
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UiwlwM  for  other  cndtton,  who  may  nbjeet  it 
«o  tiMir  debta  ao  ezooatloii  at  law  m  well  m 
nnder  a  deorea  In  eqaltar.  UaHnftiiiBbiiig  Car- 
lisle T.  TllulaU,  49  Miaa.  S88. 

Appeal  from  chancery  court,  Yazoo 
-county;  H.  C.  Conn,  Cbaocellor. 

£111  by  David  JohaBon  and  otbers 
«f^a1n4t  W.  H.  Inxrain.  Judgment  for  de- 
feDdant.  Coraplalnantsappeal.  Affirmed. 

A.  AI.  Harlow,  for  appellants.  R.  Bow- 
man and  W.  3.  Epperson,  for  appellee. 


Cooper,  J.  If  It  should  be  conceded  that 
«  purctaaHer  who  had  been  let  Into  posaea- 
slun  of  the  lands  bunght  by  him,  and  ao 
remalna  undisturbed  and  peaceably,  can 
exhibit  tala  bill  agaioat  a  eolTent  vendor 
wtao  has  gXvm  anarranty  of  title,  and 
wbo  practiced  no  fraud  opon  the  vnidee 
In  the  SHle,  for  the  purpom  of  reacludlng 
tbeaale  because  of  defects  la  the  title  of 
his  vendor,  all  this  would,  under  the  facta 
dlRcIosed  by  this  record,  be  unavailing,  for 
the  reaKon  that  no  delect  of  title  uf  the 
vendor  is  shown.  On  the  contrary,  so  far 
aa  the  record  dtscluaeB,  the  title  nnder 
which  appellants  claim  la  a  perfect  one. 
Tbe  facts  are  that  Battalle.  Sr..  being 
largley  Indebted,  conveyed  his  lands  to 
•one  ChampllQ,  partly  In  consideration  of 
a  valid  debt,  and  partly  in  consideration, 
as  recited  In  the  conveyance,  that  Champ- 
llD  should  reconvey  to  the  wife  and  chil- 
dren ut  Battalle  certain  spedlled  lands, 
the  same  being  a  part  ut  those  conveyed 
to  him.  Charapllu.  In  accordance  with 
this  stipulation  of  tbe  deed,  conveyed  ac- 
cordingly to  the  wife  and  children  of  Bat- 
talle.  Ingram,  a  creditor  of  Battalle  at 
the  time  of  the  convpyance  toChampIin, 
recovered  a  Judgment  on  his  debt,  and  ex- 
hibited hie  bill  against  Battalle  and  his 
wife  and  children,  for  tbe  pnrpoae  of  sub- 
jecting the  lands  to  bis  debt.  On  final 
hearing,  the  chancellor  decreed  that  Mrs. 
Battalle  and  her  children  were  volunteers 
holding  the  lands  us  trustees  furthe  credit- 
ors of  Battalle,  8r  .and  declared  the  same 
«nb}ect  to  sale  under  the  execution  at  law. 
Tbe  lands  were  sold  by  virtue  of  the  exe- 
cution at  law,  instead  of  being  sold  andur 
the  decree  In  chancery.  Under  this  execn- 
tlt>n  sale,  Ingram  became  the  purchaser, 
and  afterwards  sold  to  his  son.  who  sold 
to  tbe  complainants.  The  supposed  defect 
of  title  springs  from  the  assumption  that 
the  lands  were  nut  subject  to  sale  under 
•execution  at  law,  under  the  rule  an- 
nounced by  this  court  In  Oarllale  v.  Tln- 
dall.  4»  Miss.  329.  But  In  that  case  the 
c'xetnitton  debtor  had  never  had  any  title 
to  the  property  sold  under  execution,  and 
it  was  for  that  reason  held  not  to  be 
vendible  thereunder.  But  here  tbe  excu- 
tlon  debtor  was  the  real  owner  of  tbe 
land,  and  had  frMudnlently  ronveyed  it  to 
Cbamplln,  upon  his  agreemeut  tocouvey 
to  the  wife  and  children  of  the  debtor. 
The  fraod  vitiated  both  conveyanca  equal- 
ly, and  as  to  the  creditors  nt  Battalle  tbe 
title  remained  in  him,  snhject,  aa  it  bad 
been  while  in  his  name,  to  their  execution 
at  law  as  well  as  in  eqnlty.  The  principle 
of  Carlisle  v,  Tindall  fails  of  application 
on  the  uncontroverted  facts  uf  this  caae. 

The  decree  is  affirmed.  I 


GocES  et  ah  v.  Brrwrr. 
{Suprenne  Court  of  Mississippi.  May  34, 1S91. ) 
Courts — Jdbibdiction— Nos-RMiDBSfrs. 
A  bill  to  enforce  payment  of  certain  notes 
seeared  by  deed  of  trost  on  land  in  Missiasippl 
allied  that  the  notes  were  held  by  residentK  of 
Tennessee,  who  were  made  defendants,  and  who 
refused  to  deliver  them,  except  on  payment  vt  a 
demand,  which  complainant  refused  to  recognize, 
and  thai  the  maker  refused  to  pay  the  notes  with- 
out the  same  being  sorrendered.   Held,  that  the 
chancery  court  of  MlBslsslppl  could  not  acquire 
JurlBdiction  of  tiie  non-resident  boldera  of  tbe 
notes  by  pablloation,  as  the  subject  of  the  action 
and  the  defendants  were  In  Tennessee. 

Appeal  from  chancery  court.  Clay  coun- 
ty; B.  McFabijlnd,  Chancellor. 

Bill  by  Lldn  V.  Brewer  against  J.  L. 
Cocke  ft  Co.  and  otbers.  to  subject  land 
to  tbe  payment  of  certain  notes  alleged  to 
be  wrongtully  detained  from  cumplaJnant. 
Decree  for  complainant.  Defendanta  ap- 
pealed.  Reversed. 

PerkioaAPercyBnA  BarrySb  Beckett,  for 
appellants.  Brawe  &  Alez&oder  and 
Beall  A  Pope,  for  appellee. 

Campbell,  C.  J.  The  gravamen  of  the 
hill  Is  that  Cocke  &  Co-citissens  ol  Tennes- 
see, hold  the  notes  which  evidence  the  debt 
owed  by  Mrs.  Murphy  for  the  land,  and 
which  she  will  nut  pay  without  a  surren- 
der of  the  notes,  and  which  the  complaln- 
antcannut  produce  becansetbey  are  with- 
held from  her  by  the  non-residents  men- 
tloned,  who  refuse  to  give  them  up,  with- 
out payment  of  some  demand  which  tbe 
complainant  Is  not  willing  to  recognize. 
Tbe  real  controversy  Is  us  to  the  right  to 
the  notes,  and  that  Is  between  the  com- 
plainant and  tbe  non-resident  holders  of 
them.  Tbe  adjudication  of  that  contro- 
versy In  tavur  of  the  complainant  is  a  con- 
dition precedent  to  a  decree  for  payment 
to  her  by  the  debtor.  While  the  end 
sought  Is  to  enforce  payment  of  tbe  notes 
out  or  tbe  land,  an  essential  to  the  attain- 
ment of  that  end  is  to  award  the  owner- 
ship of  thenoteato  the  complainant.  The 
thing  in  dispute  was  not  In  Mississippi, 
but  In  Tennessee.  Tbe  debtor  wan  here, 
and  the  land  un  which  the  notes  are 
charged  by  a  deed  ol  trust  is  here,  but  tbe 
debt  is  wbere  tbe  creditor  Is,  and  that 
was  Tennessee.  Klein  v.  French,  57  Miss. 
662:  Speed  v.  Kelly.  69  Miss.  47.  lu  this 
condition  ol  tilings,  the  chancery  court 
could  not  acquire  Jurisdiction  of  the  non- 
r«ildent  defendants  by  publication,  so  as 
to  render  a  valid  decree  aealnst  them. 
Neither  tbe  person  nor  the  res  being  In 
this  state,  its  courts  could  acquire  Juris- 
diction only  by  tbe  appearance  uf  a  p*irty. 
The  decree  rendered  upon  proof  of  publica- 
tion, without  the  appearance  of  the  par- 
ties, was  without  Jurisdiction,  and  must 
be  reversed.  Beversed  and  remanded. 


WnSTBRN  Union  Trl.  Co.  v.  Rogbbs. 
(Su|)neme  Court  of  Afisfffsff(pj>l.  Hay  a»,  1891.) 

TaUOBAPH  COMFil^tlBB— FaILTTBS  TO  DSUVBH 

Mebsaob— Mental  Akouish. 
Damages  cannot  be  recovered  for  mental 
snflerinff  caused  by  tbe  negligenoe  of  defendant 
telegra^  company's  went  in  falling  to  deliTsr 
I  to  piaintlo  a  message  mformiog  him  of  the  death 
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of  his  bFother,  aod  the  Ume  and  place  of  bnrial, 
until  after  the  last  train  had  left  oy  whioh  plain- 
tiff could  have  traveled  to  attend  the  foseral. 

Appeal  from  circuit  court.  Lauderdale 
county;  S.  H.  Terba.1.,  Judge. 

Action  by  W.  H.  KoRers  affalnst  the 
Western  Onion  Telegraph  Compauy  to  re- 
coTer  damage  for  fallnre  to  deliver  a  mee- 
sage.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

W.  P.  J6  J.  B.  Harris  and  Fewell  &  Bta- 
ban,  for  appellant.  Wltherapoon  A  With' 
erBpooDf  tor  appellee. 

Cooper.  J.  A  telej^ram  was  sent  from 
Chattanooga.  Tenn.,  to  the  plaintiff,  who 
resides  In  Meridian,  informing  him  of  the 
death  of  his  brother,  and  the  time  and 
place  at  which  be  would  be  buried.  If 
this  dispatch  had  been  seasonably  dellv 
ered,  the  plaintiff  could  and  would  have 
attended  the  burial.  By  negligence  of 
the  agent  of  thR  defendant  company  at 
Meridian,  It  was  not  delivered  until  after 
the  last  train  had  left  Meridian  for  Chat* 
tanooga,  by  which  the  plalutltf  could 
have  traveled  to  attend  the  funeral  serv- 
ices. This  salt  was  brought  to  recover 
tbe  damages  sustained  by  the  plaintiff  by 
reaaon  of  the  nun-delivery  of  the  message. 
The  facta  are  nndispoted.  They  are  that 
tbe  message  was  sent  and  Ita  transmto- 
Blon  paid  fur  by  the  sender;  that  It  was 
by  the  neglitrence  of  the  agent  not  deliv- 
ered; that  the  plaintiff  sustained  no  pe- 
cuniary loss,  hlB  damages  being  merely 
nominal,  unless  he  Is  entitled  to  recovery 
for  the  disappointment  of  not  being  In- 
formed of  tbe  death  of  his  brother  In  time 
to  attend  bts  bnrlal.  The  court  below 
Instructed  the  Jary  that  the  plaintiff  was 
entitled  to  recover  as  compensation  dam- 
ages for  the  mental  surferlug  sustained  by 
him  by  reason  of  being  deprived  of  the 

Erivllege  of  attending  the  funeral  of  his 
rother,  it  being  conceded  that  no  such 
negligence  waa  shown  as  would  warrant 
tbe  infliction  of  punitive  damages.  Tbe 
Jury  returned  a  verdict  for  9800.  and  from 
ajudgment  thereon  tbedefendantappeals. 
It  thus  appears  that  the  single  question 
presented  is  whether,  under  the  circum- 
stances nanietl,  damages  for  mental  suffer^ 
Ing  may  be  recovered.  It  Is  immaterial. 
In  the  determination  of  the  question  in- 
volved, whether  the  action  be  considered 
as  one  for  the  breach  of  the  contract  to 
transmit  and  deliver  the  message,  or  as 
an  action  on  the  case  tor  the  tort  in  fall- 
ing to  perform  tbe  duty  devolved  on  tbe 
telegraph  company  under  the  contract. 
The  substance  and  nature  of  the  default 
and  the  consequent  injury  are  the  same  In 
either  view,  and,  in  the  absence  of  circum- 
stances warranting  the  Imposition  of 
pnnltory  damages,  the  measure  of  dam- 
ages must  be  the  same,  whatever  be  the 
form  of  the  pccion.  We  have  given  to 
the  Investigation  of  the  question  that 
consideration  which  Its  Importance  de- 
mands, and,  though  the  right  of  the  plain- 
tiff to  recover  the  damages  awarded  In 
this  csHC  finds  support  in  the  decisions  of 
several  of  the  states,  we  are  unwilling  to 
depart  from  the  long-established  and 
almost  universal  rule  of  law  that  no  ac- 
tlon  Ilea  for  the  recovery  of  damage*  for 


OBTEB*  YOL.  9.  (Hias. 

mere  mental  snffering,  dlscoanected  from 
physical  Injury,  and  not  tbe  result  of  the 
willful  wrong  of  the  d^endant.  That 
such  damages  are  recoverable  in  actions 
tor  breach  of  contract  of  marriage  Is  well 
settled;  but  It  Is  equally  tmethat  nntll 
recent  years  this  action  stood  as  the 
marked  and  single  exception  in  which  sncb 
damages  were  recoverable  In  actions  tor 
breach  of  contract.  This  action,  thongh 
In  form  one  for  the  breach  of  contract, 
partakes  In  several  features  the  charac- 
teristics of  an  action  for  the  willful  tort, 
and,  though  the  damages  recoverable  by 
the  plaintiff  for  mental  snflerlng  ara 
spoken  of  as  compensatory,  tbe  fervent 
langnag«  of  the  courts  Indicates  how 
shedowy  la  the  line  that  separates  thero 
rom  those  strictly  punitory  Harrison 
V.  Swift.  IS  Allen,  143;  Knrts  v.  Frank.  7« 
Ind.  BBS;  Thorn  v.  Knapp,  «  N.  Y.  47o: 
Johnson  v.  Jenklne,  24  N.  Y.  2S2:  Coryell 
v.CoIbangh,  1  N.  J. Law,  77  So  much.  In- 
deed, does  the  motive  of  the  defendant  en- 
ter Into  the  question  of  damages  that  in 
Johnson  v.  Jenkins  he  waa  permitted  to 
give  in  evidence,  in  mitigation  of  dam- 
ages,  the  fact  that  he  rinsed  to  coDHum- 
mate  the  marriage  beeanse  of  the  settled 
opposltioa  of  his  mother,  who  waa  In  In- 
firm health.  Some  of  the  text-writen 
upon  the  subject  of  damages,  notably 
Sutherland,  (volume  1,  p.  166,)  assnmlns 
that  the  action  for  breach  of  contract  of 
marriage  Is  not  of  an  exceptional  charac- 
ter, accept  tbe  measure  of  damages  there- 
in applied  as  appropriate  In  all  actions 
for  breach  of  contract  where  the  losses 
sustained  are  not,  by  reason  of  the  nataro 
of  the  tranaactloDt  of  a  pecnnlary  natore. 
The  aothorities  cited  by  Sutherland  other 
than  tboee  In  actions  for  breach  of  con- 
tract of  marriage  are  Hobbs  v.  Railway 
Co.,  L.  B.  10  Q.  B.  Ul :  Ward  v.  Smith.  11 
Price.  19;  Williams  v.  Vanderbllt,  28  N.  T. 
217,  and  Jones  v.  The  Cortes,  17  Cal.487. 
The  first  of  these  cases  decides  only  that 
a  passenger  who,  with  his  wife  and  two 
small  children,  were  neerllgentiy  disem- 
barked by  a  railway  at  a  point  four  miles 
from  his  destination,  on  a  rainy  night, 
might  recover  for  the  Inconvenience  of 
having  to  walk  that  distance,  he  being 
unable  to  secure  a  conveyance.  In  Ward 
V.  Smith  the  damages  recovered  were  lor 
pecuniary  loss.  Jones  v.  The  Cortes  was 
a  case  of  willful  wrong  and  fraud,  la 
Williams  V.  Vanderbllt,  which  was  an  ac- 
tion of  tort  for  breach  of  duty,  tbe  defend- 
ant had  aareed  to  transport  tbe  plalntifT 
from  New  York  to  San  Francisco  via  Nica- 
ragua. The  defendant's  vessel,  sallinj? 
from  the  isthmus  to  San  Francisco,  waa 
lost  at  sea,  and  he  negligently  omitted  to 
supply  transportation  over  that  part  ot 
the  Journey.  The  result  was  that  the 
plaintiff  was  exposed  to  disease  pecnllair 
to  the  isthmus,  which  he  contracted,  and 
was  eventnolly  compelled  to  return  to 
New  York.  It  was  held  that  the  plaintlH 
was  entitled  to  recover  for  loss  of  time 
occasioned  by  and  expenses  of  his  sick- 
ness; the  court  saying:  "It  one  of  plain- 
tiff's limbs  had  been  broken,  through  the 
carelessness  of  the  agents  or  servants  ot 
thedtfendant,  it  is  settled  thathecoald 
have  recovered  tbe  expenses  of  tbeslck- 
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new  occattioned  tbereby.  and  (or  tbe  con- 
seqnent  loss  of  time,  and  also  compeoBa- 
tlon  for  the  bodily  pain  and  anttering 
caused  b;  such  breaking  of  the  limb.  Tbe 
principle  on  wbicb  a  recovery,  In  Buch 
case,  is  allowed  for  bodily  pain  and  suffer- 
ing, loss  ol  time  and  expenses,  aostHlna 
the  recoreryin  this  case  tor  tbe  plalntilT'a 
loBH  of  time  auO  loss  of  health,  and  his  ex- 
penses during  his  sIckneBs.'*  It  Ib  upon 
tbe  suggestiouB  of  tbe  text-writers,  siip- 
purted  by  authorities  which  have  been 
given  a  strained  construction,  and  upon  a 
mlsappllcatiun  of  the  rule  that  damagea 
lor  a  breach  uf  contract  are  cnmmenHurate 
with  tlie  injury  contemplated  by  the  pax- 
ties,  that  Home  courts  In  recent  yearB  have 
dwfded  that  mental  pain  and  anguish, 
disconnected  from  physical  injury,  tarnish 
a  substuntlve  cause  ot  action  for  which 
recovery  may  be  bad. 

Tbe  principle  ot  limitation  applied  by 
the  courts  In  cases  Involrlng  pecuniary 
lom,  for  the  necessary  protection  of  de- 
fendants against  ruin  by  the  InfllctloD  of 
speculative  and  remote  damages,  has  been 
perverted,  and  accepted  as  tbe  standard 
of  measurement  ot  damages  In  a  class  of 
cases  in  which  tbe  sole  injury  sustained  Is 
confessedly  incapable  of  compensation, 
and  In  which  any  damages  awarded  must, 
from  the  nature  of  things,  be  purely  specu- 
lative and  uncertain.  In  1881,  In  the  case 
ot  Su  v.  Telegraph  Co.,  aS  T"v.  808. 

the  supreme  cuurt  of  Texas,  relying  upon 
the  authority  ol  two  previous  decisions  in 
that  state,  (Hays  v.  Kallroad  Co.,  46  Tex. 
279,  and  Railroad  Co.  v.  Randall,  50  Tex. 
261.1  in  one  of  which  an  assault  and  tot- 
tery had  been  committed  on  tbe  passenger, 
and  in  the  other  serious  and  permanent 
physical  injury  had  been  aonwed,  for 
which  damagea  tor  mental  pain  and  an- 
eulsh  had  been  allowed,  and  upon  a  eog- 
gestlon  in  the  text  of  Shearman  &  Redfleld 
on  Negligence,  unsupported  by  any  au- 
thority, decided  that  the  sendee  ol  a  mes- 
sage might  recover  from  the  company,  as 
coni|>cnBatory  damages,  for  mental  suffer- 
ing caused  by  its  taliare  to  promptly  de- 
liver a  message  which  announced  to  him 
the  death  of  his  niotber,  by  reason  of 
which  default  he  was  not  Informed  of  her 
death  and  tailed  to  attend  her  funeral. 
This  deciBion  has  bpen  since  overruled,  up- 
on A  subordinate  point,  but  the  general 
proposition  thereby  estublltihed,  that  men- 
tal suffering,  disconnected  from  ptiysical 
Injury,  may  be  compensated  for  In  actions 
tor  breocli  ot  contract,  has  been  since  re* 
peatediv  reafflrmed.  Railroad  Co.  v.  Levy, 
50  Tex.  5C3;  Stuart  v.  Telegraph  Co.. 66 
Tex.BSO:  McAllen  v. Telegraph  Co., 70  Tex. 
248. 7  S.  W.  Rep.  71 5 ;  Tcl^ra  ph  Co.  v.  Coop- 
er, 71  Tex.  507,  9  S.  W.  Rep.  598;  Loper  v. 
Telegraph  Co., 70  Tex.GSO.  8  8.W.  Rep. 600; 
Telegraph  Co.  v.  Simpson,  78  Tex.  422,11  S. 
SK'.  Rep.  886;  Telegrapb  C-o.  v.  Adams.  76 
Tex. 587.12  S.  W.Rep.857;  Telegraph  Co.  v. 
FeeglcH,  75  Tex.  587.  12  S.  W.Bep.860;  Tel- 
wraph  Co.  v.  Moore,  76  Tex.  67, 12  S.  W. 
Rep.  949;  Telegraph  Co.  v.  Broesche,  72 
Tex.  651. 10  S.  W.  Rep.  784.  Tbe  courts  of 
Alabama,  Tennessee,  Indiana,  and  Ken- 
tucky have  followed  the  supreme  court  ot 
Texas,  relying  npon  the  decisions  above 
noted  as  authority.  Telegraph  Co.  v. 
r.9BO.na21— 52} 
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Henderson,  89  Ala.  610,  7  South.  Rep.  419; 
Wadsworth  v.  Telegraph  Co.,  86  Tenn.695.. 
8  S.  W.  Rep.  574;  Reese  v.  Telegraph  Co., 
123  Ind.  295,  24  N.  E.  Rep.  163;  Chapman  v. 
Telegraph  Co..  (Ky.  Ct.  App.  June,  1890,> 
18  S.  W.  Rep.  880.  These  cases,  bo  tar  a» 
we  have  been  able  to  discover,  rest  upon 
the  MitfaoTityoteach  otiier,  finding  no  sup- 
port in  the  deelslons  ol  tbe  other  states 
nor  those  of  England. 

In  actions  tor  Injuries  sustained  by  ths- 
n^ligence  ot  the  defendant,  where  serlou» 
bodily  harm  has  resulted,  the  generally 
accepted  rule  la  that  the  Jury  may,  and, 
since  it  is  Impossible  to  draw  the  line  be- 
tween physical  pain  and  mental  sufferlng- 
in  aucb  instances,  most,  give  damages  tor 
both.  Expressions  used  ny  the  courts  a» 
argument  or  lllnstratlon  In  those  cases,  ti> 
which  damages  for  mental  Buffering  arfr 
recoverable  becaase  sorb  Buffering  Is  de- 
clared to  be  inseparable  Irom  physical 
pain  and  Injury,  have  been  seised  npon  am 
sustaining  a  right  ot  action  for  mental 
suffering  aloue,  or  tor  such  snfferlnif^ 
coupled  with  tbe  right  in  the  plalnldlttv 
merely  nominal  danagaa.  Damages  for 
mental  suffering  tiave  been  very  generally 
allowed  in  three  classes  of  cases:  (1) 
Where,  by  tbe  rwrely  negligent  act  of  the 
defendant,  physical  Injury  has  been  sus- 
tained ;  and  in  this  elaas  of  eases  they  are 
compensatory,  and  the  reason  given  tor 
their  allowance  by  all  the  courts  is  that 
the  one  cannot  be  separated  from  the  otti* 
er.  (2)  In  actions  tor  breach  ot  contract 
of  marriage.  (3)  Incases  of  willful  wrong* 
especially  those  affecting  the  llb«-ty,  char- 
acter, reputation,  pf^rsonnl  security,  or 
domestic  relations  ot  tbe  injured  party.. 
The  decisions  in  Texas,  Tennessee,  Ken- 
tucky, Indiana,  and  Alabama  rat  npon 
argnmeute  and  iUustratlons  drawn  fron» 
eases  ot  one  or  the  other  of  these  classeSr 
or  upon  tbe  general  proposition  thatdam- 
ages  must  in  all  cases  be  commensurate- 
wlth  tbe  Injury  sustained  to  the  extent 
that  they  werein  tbe  contemplation  of  tlie 
partiea  to  a  contract,  or  shuald  have  been 
foreseen  aHtbeprobableoonsequencesofhlB 
ronduct  by  the  ae^lgentd^endant.  Tbesa 
decisions  are  not  In  our  opinion  sustained 
by  any  ot  the  anslugles  by  which  they  at^ 
sought  to  be  supported.  These  cases  are- 
totally  different  from  those  In  which  dam- 
ages fur  mental  suffering  have  been  al- 
lowed, and  It  Is  notable  that  In  no  one  of 
them  iB  there  a  citation  of  a  alngle  case, 
decided  prior  to  tbe  Case  ot  So  Relle.  In 
which  an  action  for  breach  ot  contract, 
(except  actdons  for  breach  of  contract  ot 
marriage.)  or  in  an  action  on  the  case  for 
injuries  resulting  from  mere  negligence, 
damages  were  allowed  for  mental  pain 
disconnected  from  physical  injury.  There 
is  an  absence  of  authority  uptm  tbe  direct 
question  of  the  right  of  recovery  tor  mere 
grief  or  disappointment,  probably  for  the 
reason  that  prior  to  the  So  Relle  Case  the 
bar  had  not  entertained  tbe  view  that  an 
action  therefor  could  be  maintained,  but 
there  ere  several  cases  in  which  responsi- 
bility tor  mental  disturbance  by  reason  of 
fright  has  been  considered.  It  has  been 
that  fright  attending  an  accident,  re- 
sulting from  negligence  by  wblcb  bodily- 
injury  was  snstaincd,  was  properly  con- 
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fltdered  \ty  the  Jary  In  awurdlnfc  dnmasra. 
£tei?er  T.  Town  of  Barkhamsted,  22  Conn. 

290;  Masters  f.  Town  ot  Warren,  27  Conn. 
293;  Cooper  v.  MulltaH,  80  Ua.  146;  Can- 
nlnK  r.  WllllaroBtown,  1  Cush.  451.  But 
where  there  la  no  bodily  injury  damaKes 
for  frlfcht  should  not  be  ^ven.  Canning  v. 
WilltatQRtowa,  snpra;  ConimiHBloners  t. 
CouUae,  B.  18  App.  Cas.  222;  WymanT. 
Leavitt,  71  Me.  227;  Lynch  v.  Knight,  9  U. 
L.  Cae.  577, 598.  In  Flemlngton  v.  Smltbers, 
2  Car.  &  P.  293,  the  plaintiff  aued  to  recover 
forlajurlea Inflicted  uponhlH  mtnorsonand 
aervunt  by  tbenegllgence  of  the  defendant, 
and  claimed  compensation  for  tbelnjury  to 
liifi  parental  feelings,  but  the  claim  waa 
rejected.  We  are  not  disposed  to  depart 
from  what  we  consider  the  old  and  settled 
principles  of  law,  nor  to  follow  the  few 
conrtf)  In  which  the  new  rule  has  been  an- 
nounced. The  difficulty  of  applying  any 
meaaare  of  damagett  tor  bodily  Injury  is 
tmlverRalty  recognized  and  commented  on 
bythecoartH.  But  In  that  cIbkh  ot  casps 
demands  lor  simulated  or  Imaginary  In- 
juries are  far  less  likely  to  be  mode  than 
will  be  thoHc  In  anlts  for  mental  pain 
alone.  No  one  but  the  plaintiff  can  know 
whether  be  really  nnfrere  any  mental  dis- 
turbance, and  its  extent  and  severity 
must  depend  apou  his  own  mental  pecul- 
iarity, in  the  nature  of  thlnirs,  money 
«an  neither  palliate  nor  cumpeitnate  the 
Injury  he  has  sustained.  "Mental  pain 
and  anxiety  the  law  cannot  value,  and 
di>e«i  not  pretend  to  redress,  when  the  un- 
lawful act  complained  of  causes  that 
alone."   Lynch  v.  Knlght.O  H.L.  Cas.  677. 

The  rapid  multiplication  of  cases  of  this 
«hnriicter  In  the  state  of  Texas  since  the 
Vaae  of  So  Belle  Indicates,  to  some  extent, 
the  field  of  speculative  litigation  opened 
up  by  that  decision.  The  course  of  deels- 
ton  shows  how  difficult  the  subject  Is  of 
control.  In  8o  Belle's  Case  it  wan  held 
that  the  sendee  of  the  nndelivered  mes- 
flage,  who  had  paid  nothing  for  Its  trans- 
fttlHsion,  might  recover  for  the  mental  suf- 
fering flowing  from  lis  non-delivery.  In 
Railroa^l  Co.  v.  Levy,  69  Tex.  504,  that 
case  was  overruled.  In  so  far  as  the  right 
of  action  was  recognized  In  the  sendee, 
and  It  was  held  that  only  the  person  en- 
tering Into  thecontract  with  the  company 
might  Mue.  But  In  Telegraph  Co.  v.  ('tiop- 
er.  71  Tex.  607,  9  8.  W.  Rep.  698,  where  the 
tiuflband  had  sent  the  dispatch  calling  a 
phynk-fan  to  attend  his  wife  In  her  uonflne- 
ment,  It  was  held  that  the  hnshand  f  the 
sender  of  the  message)  could  not  recover 
for  his  mental  suffering  caused  by  the  neg- 
ligence of  the  companyln  Tailing  to  deliver 
the  messnge,  but  that,  suing  in  right  of 
tils  wife,  ( who  was  not  a  party  to  thecon- 
tract with  the  company,)  he  might  recov- 
er for  her  mental  suffering.  It  Is  held  In 
that  Htate  that  the  telegraph  company 
must  be  Informed,  either  by  the  face  of  the 
message  or  by  extraneous  notice,  of  the 
relationship  of  the  parties  and  the  purport 
of  the  message,  to  warrant  the  recovery 
ot  damages  for  mental  suffeilng.  It  has 
been  decided  that  this  dispatch  did  not 
eufnclently  Indicate  these  facts,  **  Willie 
died  yesterday  at  six  o'clock;  will  be 
burled  at  Marshall, Sunday  evening,**  (Tel- 
egraph Co.  V.  Brown,  71  Tex.  728,  10  S.  W. 


Rep  828,)  while  th«  following  one  did, 
"Blllle  Is  very  low ;  come  at  once."  (Tele- 
graph Co.  V.  Moore,  76  Tex.  66. 12  S.  W. 
Rep.  949.)  And  a  dlstinctioD  seems  to  be 
drawn  between  the  negligence  ot  falllngr  to 
deliver  a  dispatch  which  cansea  mental 
pain  and  sutTerlng  and  falling  to  deliver 
one  which.  It  delivered,  would  relieve  aurfa 
antrerlng.  In  Rowell  v.  Telegraph  Co.,  76 
Tex.  2S.  12  S.  W.  Rep.  6S4,  the  plaintiff  and 
bis  wife  had  received  Information  of  the 
dangerous  Illness  of  her  mother.  SnhMe- 
quently  a  dispatch  was  sent  containing 
information  of  the  mother's  improved  con- 
dition. This  dispatch  the  company  failed 
to  deliver.  Suit  was  brought,  but  recov- 
ery was  denied,  the  court  saying:  "The 
demurrer  was  properly  sustained.  The 
damage  here  complained  of  was  the  mere 
continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message.  Some 
kind  of  unpleasant  emotion  in  the  minil  of 
the  injured'  party  Is  probably  the  result  uf 
a  breach  ot  cun^ract  In  most  cases.  Bat 
the  cases  are  rare  In  which  such  emotion 
can  be  held  to  be  an  element  ot  the  dam- 
ages resulting  from  the  breach.  For  In 
Jury  to  feelings  In  sucb  cases,  the  courts 
cannot  give  redress.  Any  other  rale 
would  rewult  in  intolerabU  litigation.  ' 
The  manifest  effect  of  this  decision  Is  tc 
deny  to  a  p4rt.r  Injured  rednws  tor  mental 
Buffering  contemplated  by  the  parti«H  tc 
the  contract  as  the  probable  conftequence 
of  its  breach.  The  distinction  drawn  by 
the  court  Is  so  unBubstantlal  that  It  wae 
evidently  resorted  to  for  the  pnrpcM<e  of 
obstructing  the  tide  of  " Intolerable  litiga- 
tion "  flowlngfrum  the  decisions  following 
the  So  Kelle  Case.  Kentucky,  Tennesttee, 
Indiana,  and  Alabama  have  but  recently 
establlsbed  the  rule,  the  dangers  and  diffl- 
cnlties  of  which  are  becoming  apparent  in 
Texas.  The  "Intolerable  litigation"  In- 
vited and  appearing  in  Texas  has  nut  yet 
fairly  commenred  In  those  states.  It  will, 
however,  appear  In  due  time,  and  the 
courts  will  be  forced  to  resort  to  reflned 
limitations,  as  I'exas  has  done,  to  restrict 
it.  We  prefer  the  aafety  afforded  liy  the 
conservatism  of  the  old  law,  as  we  under 
stand  It  to  be,  and  are  of  opinion  that  no 
recovery  for  mental  suffering  can  Iw  had 
under  the  clrcnmstances  of  this  rase.  Dor* 
rah  V.  Railroad  Co.,  65  Mhis.  14.  S  South. 
Rep.  86;  Rallna  v  Trosper,  27  Kan.  f>M; 
West  V.  Telegraph  Co.,  39  Kan.  93,  17  Pac. 
Rep.  807;  Runsell  v.  Telegraph  Co..  li  Dak. 
816. 19  N.  W.  Rep.  408;  Wyman  v.  Leavitt, 
71  Me.  227;  Lynch  v.  Knight.  0  H.  L.  Cas. 
577;  Commlsalonera  v.  Goultas,  L.  R.  13 
App.  Ca*.  222;  Railroad  Co.  v.  Stables,  62 
111.318;  Johnson  v.  Wells,  6  Nev.  2^;  3 
Ureenl.  Ev.  §  267 :  Wood's  Wayne*  Dam.  73. 
Reversed  and  remanded. 


Phillips  v.  State. 
(Suprtme  Court  ctf  morlda.   An^.  18, 1891.) 

MUBDBS  —  IlTBTBUOnOSS — PlU  HT  ABkTEitMX^~~ 

Appkai. 

1.  Where  the  only  question  on  the  trial  of  a 
plea  in  abatement  is  ooe  of  fact,  SDO  Uia  ari 
denoe  fully  suatains  tbeflDdliiK  againit  the  plea, 
the  finding  cannot  be  disturbed. 

2.  The  prisoner  nras  arraigned,  and  pleaded 
not  guilty,  the  Jury  waa  swQrn,  and  the  wit- 
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nesses  in  behalf  of  the  state  ezamtned,  and  the 
stttte  attorney  addressed  the  Jary.    upon  the 

Kisoner's  coonael  deollnlng  to  aiwue  the  cause 
fore  the  ]iii7.  It  was  disoorerea  that  the  in- 
dictmoDt  had  not  been  read  to  the  lory,  and  the 
conusel  stated  that  It  was  on  thlsaocount  that  he 
had  declined  to  oross-ezamine  witnesses,  or  to 
introduce  any  testimony  In  behalf  of  the  defend- 
ant; and  he  oontended  that  It  was  neoessaiy  that 
the  Indlotment  should  be  read  tothejury.  and  the 
wltnesae*  examined  airaln,  and  moved  that  this 
shonld  be  done.  The  ooort  granted  the  motion, 
And  the  Indictment,  which  had  been  read  to  the 
prisoner  on  the  arraignment,  was  read  to  the 
Jmy,  and  wltnessea  for  the  state  and  accused 
were  examined,  and  prisoner  made  bis  statement, 
and  tlie  Judge  chaived  the  jnry,  and  there  was  a 
verdlot  ot  guilty  of  murder  In  the  first  degree, 
field,  that  error  cannot  be  assigned  by  the  pria- 
oner  on  these  proceedings. 

8.  A  charge  by  the  Judge  to  the  jurynpon  the 
anbleot  of  their  reoommendlng  the  accnsed  to 
mercy.  In  case  they  found  him  guilty  of  murder. 
In  the  first  degree,  oanaot  be  reviewed  on  writ 
of  error,  if  not  excepted  to  in  the  trial  coart. 

4.  Where  there  Is  safflcient  evidence,  if  the 
Jury  believed  It,  to  sustain  the  verdict,  and  there 
are  In  ttw  record  no  errors  that  can  be  reviewed 
<n  writ  of  error,  the  verdlot  must  be  sushdned. 
{ayUabut  by  the  Court.) 

Error  to  clrcolt  eoart,  Snwanoee  coan- 
ty;  John  F.  Wbitb,  Jndge. 

Hardy  Phlllipa  waa  cooTicted  of  mnrder 
In  the  first  degree,  and  brintea  error. 
Affirmed. 

If.  B.  Lamar,  Atty.  Gen.,  (or  tlie  State. 

Ranbt,  G.  J.  I.  The  flrat  error  asBl^ed 
iB  the  overrallng  the  plea  In  abatement. 
It  net  op  thatone  of  tfao  ^and  Jurors  who 
(onod  the  iDdictment  was  not  a  registered 
voter.  There  was  issue  Juinod  on  plea, 
and  a  formal  trial.  resultlDg  adversely  to 
the  defftndaitt  The  evidence  lully  hub- 
tains  the  finding.  It  Is  anneeessary  to  re- 
cite it  here. 

II.  It  Is  also  asslRned  that  the  court 
erred  In  permitting  the  Jury  to  hear  all 
the  evidence  un  the  part  of  the  state, 
and  the  argomeut  of  the  state  attorney, 
before  the  issues  were  submlttnl  to  the 
jury  by  reading  the  Indictment  to  them, 
and  without  the  Jury  being  resworn  upon 
their  voir  dire  as  to  their  qaalifieatlona  as 
Jurors,  and  In  pernilttlDg  the  same  Jury  tu 
ait  in  the  same  cause,  and  In  anatalutng 
the  defendant's  motion  to  proneed  with 
the  trial  after  the  state's  evidence  had 
been  given  to  the  Jury,  and  the  state's 
counsel  had  argued  the  same  before  the 
Jury,  and  In  permitting  the  defendant's 
attorney  to  waive  the  defendant's  couHti- 
tatlonal  right  to  another  and  dllTerent  Jnry 
to  try  his  canse. 

The  record  shows  that  theprlsoner  was 
arraigned,  the  indictment  read  to  blra, 
and  that  be  pleaded  not  guilty ;  that  the 
Jury  were  sworn,  and  the  wltnesnss  in  be- 
half of  the  state  examined;  and  that  there- 
upon the  state  rested,  and  the  rounsel  for 
the  prlHoner  announced  that  he  would 
not  offer  any  evidence:  and  then  the  state 
attorney  addressed  the  Jury,  and  then  the 
prisoDer's  counsel  said  hedid  not  desire  to 
argue  tlif;  case.  At  this  point  It  seems  to 
have  come  to  the  knowledge  of  the  Judge 
that  the  Indictment  had  not  been  read  to 
the  Jnry.  The  state  attorney  frankly  ad- 
mitted thatthroDgh  inadvertence  he  had 
not  done  so,  and  moved  (or  permission  to 


do  so.  Counsel  for  the  prisoner  took  the 
poHltlon  that  It  was  necessary  to  read  the 
indictment  before  any  evidenre  was  taken. 
In  order  that  the  Jnry  might  know  what 
they  were  to  try ;  that  they  did  not  know 
anything  about  the  indictment.  He  fur- 
ther stated  that  he  had  no  objection  to 
going  <o  trial,  bat  that  the  indictment 
most  first  be  read,  and  all  the  testimony 
would  have  to  be  taken  over  again;  and 
that  he  was  willing  that  the  Indictment 
should  be  read,  but  that  all  the  testimony 
must  be  taken  over  again.  After  further 
discussion  by  court  and  coansel,  the  court 
asked  counsel  for  the  prisoner  If  the  court 
understood  blm  to  move  that  the  state 
attorney  now  proceed  to  read  the  indict- 
ment, and  then  go  «>n  and  take  testimony 
In  the  cause.  To  this  counsel  replied:  **I 
do  not  make  any  motion  at  all.  It  Is  the 
duty  ot  the  state  attorney  to  present  his 
case.  But  I  now  make  the  motion. "  Tne 
court  rnled  upon  the  motion,  granting  It ; 
observing  that  the  counsel  fnrthe  prisoner 
bad  stated  that  be  had  declined  to  cross- 
examine  the  state's  witnesses,  and  to  In- 
trodoce  any  testimony  tor  the  defense,  on 
account  of  the  omission.  The  indictment 
was  then  read,  aad  the  witnesses  for  the 
state  examined  and  cross-examined,  and 
wltDesses  for  the  prisoner  examined,  and 
tlie  prisoner  made  his  statement  under 
oath,  and  the  cause  was  argued,  and  the 
Jndge  cbarg^  the  Jnry,  and  thejurvren 
dered  a  verdict  of  gotlty  of  mnrder  in  the 
first  degree.  There  was  a  motion  fur  a 
new  trlnl  on  the  grounds  that  the  evi- 
dence was  not  sufficient  to  warrant  the 
verdict,  and  that  tlie  verdict  was  contrary 
to  law  and  the  evidence,  and  the  wdght 
of  the  evtilence. 

Not  only  was  the  reading  of  the  indict- 
ment and  the  re-«xamlnation  of  the  wit- 
nesses done  on  the  motion  of  the  prisoner, 
but.  If  an  exception  to  It  would  be  uf  any 
avail,  there  was  none  made  In  the  lower 
courtat  thetlme.  Therels  certainly  noth- 
ing before  us  to  review.  AsKumtng.  how- 
ever, that  an  exception  conld  have  availed 
anything,  and  thatone  was  made, It  seems 
impoHHible  that  the  defendant  has  Huffered 
anythlngby  the  course  pursued.  Without 
saying  that  It  wiiuld  not  have  been  suffi- 
cient If  the  Indictment  had  been  then  read, 
we  are  entirely  satisfied  that  It  would 
have  been  entirel.v  sufficient  if  the  court 
had,  of  Its  own  motion,  or  on  motion  of 
the  state  attorney,  directed  the  same 
course  to  he  pursued  that  was.  Counsel 
for  prlsonerdld  bin  client  no  harm  in  mak- 
ing the  motion.  By  bis  silence  on  the  llrst 
examination,  he  got  whatever  advantage 
therewas  Id  learnlngthe  state's  case.  We 
do  not  perceive  how  it  can  be  said  that  he 
had  uconatltntlonal  right  to  another  ]  ury ; 
certainly  the  legality  of  the  Jury  wan  not, 
nor  was  their  capacity  affected  by  hearing 
the  testimony  without  having  beard  the 
Indictment. 

III.  Each  member  of  this  court  has  care- 
fully conHidered  the  entire  record  In  the 
cause  to  see  11  the  testimony  sustains  the 
verdict,  and  also  with  an  eye  to  the  dis- 
covery of  any  error  not  covered  by  the  as- 
signment tbatcan  be  considered  In  the  ab- 
sence o(  an  exception  In  the  lower  court. 

It  cannot  be  denied  that  Uie  testimony 
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Is  safficient  to  sustain  tbe  verdict.  Its 
credibility  was  a  question  for  the  Jury. 

There  was  no  exception  taJten  to  tbe 
chaifceot  tbe  coart  to  the  Jnry,  either  In  tbe 
motion  for  a  new  trial  or  before;  and  for 
this  reason  we  cannot  consider  the  error 
asslgnei]  upon  tbeconrt'scharKiiigtbe  Jnry 
as  to  tbe  recommendation  to  jnercy, 
which  1b  tbe  only  error  nn^gnei  that  baa 
not  been  mentioned  above.  We  have 
found  no  error  that  can  be  considered 
without  an  exception  having  been  taken 
In  tbe  circuit  court.  We  have  considered 
all  to  wblcb  an  exception  was  taken. 
We  bave  exercised  the  {uUwt  care,  not 
only  becanse  of  tbe  gravity  o(  tbe  caee^ 
but  we  bave  felt  a  sense  of  very  grave  re- 
sponsibility, as  the  unfortunate  man  has 
had  no  counsel  In  this  court.  Tbe  state 
submlttPd  the  cause,  and  it  became  our 
duty  to  decide  It,  and  this  we  have  done 
with  a  careful  regard  to  the  prlaoner'H 
rights  and  bla  condition. 

The  Judgment  Is  affirmed. 


Lbb  t.  Hawea. 

(SuprvmeCbUrt  qf  2HMfnippL  J^1B,18BL) 

Statotb  Of  Fbadds  —  Vsebu  Waitxb  or  Wur- 

TBir  CoirTRi.uT. 
Where  It  appears,  In  an  action  against  a 
lessee  for  catting  timber,  that  the  written  lease, 
nnder  which  the  lessee  went  Into  poaswilon  of 
Uie  premises,  gare  him  authority  to  cat  and  we 
tbe  timber,  parol  evidence  may  be  Introduced  to 
show  that  the  lessee  afterwards,  for  a  valuable 
ctHksideratioD,  waived  his  right  to  cut  and  use 
the  timber;  it  being  permissible,  in  an  action  on 
a  contract  required  by  the  statute  of  frauds  to  be 
in  writliw,  to  show  a  verbal  ftEreemeDt,  waiving 
a  particular  pTOvtsIon  of  such  written  oontraoL 

Appeal  from  circuit  court,  De  Soto  coun- 
ty. 

Action  by  M.  B.  Lee  against  A.  E. 
Hawks,  to  recover  damagee  for  trespass 
in  cutting  timber.  Judgment  for  defend- 
ant.  Plaintiff  appeals.  Reversed. 

Powfl  A  Powel,  for  appellant.  Calboon 
A  Green  and  A.  M.  Solomon^  for  appellee. 

Woods,  J.  It  may  be  admitted  that  a 
contract  for  tbo  sale  of  growing  timber  la 
within  the  stHtute  of  frauds,  and  muet 
be  in  writing,  but  this  does  only  touch  tbe 

Kolnt  involved  in  the  ruling  of  tbe  court 
elow  by  whlcb  tbe  parol  evidence  ot< 
fered  was  excluded.  Tbls  suit  is  for  the 
recovery  of  damages  for  treepasa  Incut- 
ting  certain  trees  on  lands  belonging  to 
plaintiff,  and  Is  not  an  action  on  a  con- 
tract required  to  be  in  writing.  The  con- 
tract o(  lease,  under  which  defendant 
went  In  to  possession  nf  the  premises  for 
a  term  of  three  years,  was  read  tothejury 
In  the  examination  of  tbe  plaintiff,  on  the 
trial  of  the  cause,  by  which  it  was  shown 
that  the  defendant  acquired  the  right  to 
cut  and  uee  the  trees  In  question.  As  this 
alone  would  bave  defeated  a  recovery  by 
plaintiff,  be  then  offered  to  prove  a  parol 
agreement,  made  subsequent  to  the  ez- 
eciit'on  of  the  tease,  by  which,  for  a  valid 
consideration,  as  was  offered  to  be  prov- 
en, the  defendant  waived  bis  right  to  out 
aud  use  the  timber,  by  way  of  meeting 
the  defense  made  tor  tbe  d^endant  by  the 
contract  of  lease.  In  effect,  the  matter 
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stands  as  tf  plaintiff  had  sned  for  the  tres- 
pass, and  defendant  had  pleaded  JuHtiflca- 
tlon  under  tbe  written  contract,  and  plain- 
tiff bad  then  offered  to  prove  the  parol 
agreement  by  way  of  d^ense  to  tbe  plea. 
The  statute  of  trands  debars  one  of  an 
action  on  m  contract.  In  certain  eases,  nn- 
less  the  contract  be  In  writing;  but  a  pa- 
rol agreement  to  annul  or  waive  a  par- 
ticular stipulation  in  thewritten  con  tract, 
which  has  been  mntually  assented  to  and 
fully  performed,  may  be  offered  Ineridenoe 
In  defense  of  an  action  for  a  breach  of  the 
original  written  contract.  An  action  may 
not  be  maintained.  In  cases  wltbln  thestat- 
utfl,  upon  a  contract  not  In  writing ;  buta 
defense  may  be  made  by  showing  an  fficecot- 
ed  parol  agreement  waiving  or  annulling 
a  particular  provision  of  tbe  written  con- 
tract. Tbe  snb]ei:t  is  not  free  from  diffi- 
culty, and  tbe  dlscusstons  by  text-writers, 
and  the  opinions  of  courts  in  reported 
cases,  are  full  of  subtle  distinctions  and 
reflnements.  nor  is  the  current  of  author- 
ity clearly  bent  in  any  direction.  Tbe 
views  briefly  advanced  hereinbefore  are 
supported  by  some  excellent  anthoritieB, 
and  are  agreeable  to  reason  and  Justice. 
Benjamin,  in  bin  admirable  work  on  Sales, 
(pa^  229,)  states  the  rule  with  his  usual 
clearness :  **  Parol  evidence  to  prove,  not 
a  substituted  contract,  but  the  Bssent  of 
the  defendant  to  a  substituted  mode  of 
performance  of  the  original  contract,  when 
that  pertormance  Is  completed.  Is  admis- 
sible.*^ See  Swain  V.  Seamens,9  Wall.  255; 
Jackson  v.  Utch,  62  Pa.  St.  451;  Long  v. 
Hartwell,  U  N.  J.  Law,  116;  Reed.  St. 
Frauds,  5  288.  Reversed  and  remanded. 


K4NBAB  Qtt.  11.  ft  B.  R.  Go.  v.  Dbatoh. 
(Suprems  Oawrt  qf  MistiaaippL   Xay  85,  UDL> 

RULB0AX>  OOKPAVHS—SrOOK-ElLUlW  GUBS. 

Wium  the  evidence,  in  an  aollon  tor  kill- 
ing stock  on  a  railroad  track,  shows  that  the  sn- 
imal  ran  160  yards  down  the  track,  bat  the  en- 
gineer testifies  that  he  only  saw  the  animal  50 
yards  before  the  train  strack  ber,  and  that  he 
conld  not  have  seen  her  earlier,  and  his  testi- 
mony is  not  discredited,  and  is  not  in  oonfliot 
with  the  testimony  of  plaintiff's  wttnesses,  a 
Judgment  for  plaintiff  will  he  reversed. 

Appeal  from  drcultcourt,  Unioa  eoanty ; 
Jahes  T.  Faut,  Judge. 

Action  by  J.  S.  Deaton  against  tbe  Kan- 
sas City,  Memphis  A  Birmingham  Railroad 
Company  lor  killing  a  mare.  Judgment 
for  plaintiff.    Defendant   appeals.  Be- 

J.  H^.Buc£«naii,  for  appellant.  Blair  Jk 

Strtbling,  for  appellee. 

Woods,  J.  The  verdict  of  the  Jury  Is 
not  supported  by  tbe  evld«ko&  The  fact 
that  the  animal  Is  shown  to  have  ran  for 
16U  yards  down  tbe  track  before  reaching 
the  trestle  Is  not  at  all  In  conflict  with  tbe 
evidence  of  tbe  engineer  that  be  only  aaw 
the  mare  when  within  40or  60  yards  of  her, 
and  that  hecould  nothaveseenher  earlier, 
under  tbe  conditions  then  existing.  There 
isnothlng  to  discredit  the  engineer's  state- 
ment, for  there  Is  no  conflict*  necessarily, 
between  It  and  that  of  plaintUI'B  witness- 
es. This  case  Is  readily  distlo|mlsbable 
from  tbe  cases  of  Railroad  Go.  r.lKigget^ 
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07  Mtm.  2B0,  7  Sooth.  Bep.  878.  and  Kent  r. 
Railway  (Jo..  67  Mlas.  608,  7  Bontb.  Bep. 
4t!>1.nnd  Kallroad  Co.  t.  Onnn,  8  Soutb. 
Rep.  G48  (not  yet  offlelally  r^rted.)  Ba- 
veraed  and  remanded. 


McALLISTBS  r.  MiTCHKNSR. 

iSupreme  Court  of  Misstasippl.  May  as,  1891.) 
SuKKBKDBR  or  Deed— ErpBcr  on  Titlb. 
Whore  a  grantor  conveys  laad,  ana  deli  7- 
«rs  Uie  deed  to  tbe  grantee,  on  a  verbal  agree- 
meot  as  to  Its  future  disposition  In  certain  con- 
tingencies, the  redeliver;  of  the  deed  to  the 
grantor  does  nft  reconvry  the  title,  sinoe  a  deed 
«annot  be  delivered  to  the  grantee  as  an  escrow 

Appeal  from  chancery  coart,  Lee  coanty. 

Action  by  Mrs.  A.  L.  McAlllBter  aeainat 
J.  W.  Mltchener  to  recover  land.  Decree 
for  defendant.  PlalnCitI  appeala.  Af- 
firmed. 

TliM.J.  Baehaneaiy  Jr.tBarryA  Beckett, 
«nd  Clayton  A  Anderson,  tor  appellant. 
Allen  &  Robins,  for  appellee. 

Caupbell,  0.  J.  Upon  the  facts,  ae 
«tate(l  by  the  a^jpellant  lierself,  the  appel- 
lee is  entitled  to  the  decree  rendered  in  his 
faror.  She  made  a  deed  conveying  the 
land  to  ber  daughter,  and  delivered  It  to 
liei*  upon  some  verbal  afrraement  aa  to  Its 
Intnru  disposition  in  certain  contlnicen- 
and  it  was  surrendered  to  her  by  her 
•daughter  before  she  died.  Grant  it  all. 
TTho  title  was  in  the  dantchter  by  the  con- 
veyance, and  its  surrender  and  cancella- 
tion had  no  effect  on  the  title.  A  deed 
cannot  be  delivered  to  the  grantee  as  an 
«Bcrow,  and  any  verbal  agnM-ment  be- 
tween grantor  and  grantee,  qnallfylng  the 
«ffect  oi  a  delivery,  18  of  no  effect.  We  re- 
pudiate as  unsound  the  doctrine  that  a 
«nrreniler  and  cancellation  of  a  convey- 
ance of  title  to  land  In  any  manner  affects 
the  rights  of  parties,  except  where,  upon 
the  principles  of  law,  there  exist  the  ele- 
menta  ot  estoppel  Id  pals  of  which  the  snr^ 
render  of  the  evidence  ot  title  might  be 
one.  In  Itself  it  amounts  to  nothing. 
Burton  v.  WeUs,  8U  Mies.  688;  Partee  v. 
Mathews,  53  Miss.  142;  Kelly  v.  Wagner. 
«l  Miss.  299;  Devi.  Deeds,  S  300  et  seg.: 
Connor  V.  Tlppett,  57  Miss.  594;  Reed,  8t. 
Frauds,  $  782,  and  cases  cited,  and  section 
T&^\  2  Amer.  &  Eng.  £nc.  l^w.  719.  We 
would  have  been  better  satisfied  with  the 
•decree  If  tbechancetlor  had  taxed  the  com- 
plainant with  the  costs  ot  all  the  testi- 
mony, or  hsd  divided  It  between  the  par^ 
ties,  as  might  properly  hare  been  doQ«,  In 
view  of  the  fact  that  the  case  might  have 
t}een  set  for  liearlug  on  bill  and  answer 
ivith  the  same  result  as  was  readied  at 
last,  bat  do  not  tee!  authoriaed  to  change 
the  decree  even  as  to  this,  and  therefore  It 
la  affirmed. 


Harris  v.  Bobson  et  ah 

i,Suv€me  Court     MissUalppL  April  20, 1691.) 

PuMQiPAi.  Aim  AeBRT— BDsinss  ui  Aaura*s 
Nams— Broimsa  Sisva. 
Code  Miss.  1880,  f  1800.  provides  that  If 
Any  persou  shall  "transact"  huslaess  with  the 
addiuon  ot  "agent,'  "factor,"  "company, "  or 
^and  Co.,"  and  fails  to  diselMO  the  name  of  tale 
priooip&l  or  partner,  or  shall  "transact"  business 


In  his  own  name,  the  goods,  moneys,  and  effecta 
employed  In  sneb  business  shall  be  liable  for  hla 
debts.  Held  that,  where  a  wife  elalmed  oertaln 
Boods  talEsn  on  aa  exaeaOxm  anlnst  hw  bus* 
band.  It  appearing  tiiatliehad  been  in  charge 
of  the  goods  olalmed  in  a  store  whereon  was  no 
other  sign  than  "Alliance  Btore, "  it  was  error  to 
Instruct  the  Jury  that  if  they  believed  the  hus- 
band "couduoted"  Uie  business,  and  there  was 
no  sign  showing  that  lie  was  the  agent  ot  his 
wife,  then  they  must  find  for  the  plilnttfls  in 
the  emmtifm. 

Appeal  from  circuit  court,  Tazoo  coun- 
ty ;  J.  B.  Chkishan,  Judge. 

Proceeding  by  M.  A.  Harris,  claimant, 
against  Robsou,  Block  &  Co.,  to  deter- 
mine the  right  to  certain  property  seised 
on  execution  against  her  fansband,  £.  8. 
Harris.  Judgment  tor  execution  plain- 
tlETs.   Claimant  appeals.  Reversed. 

Robson,  Block  ft  Co.  had  a  Judgment 
against  E.  8.  Harris,  and  levied  execution 
thereon  npon  certain  goods  In  a  store  at 
Deasonvillu.  Miss.  Thegoods  weredaimed 
by  M.  A.  Harris,  wlfeof  E.S.Harris.  The 
only  sign  on  the  store  was  "Alliance 
Store, "  and  there  was  evidence  tending 
to  show  that  the  business  In  which  the 
goods  were  wed  was  transacted  by  and 
In  the  name  ol  M..A.  Harria  as  owner. 
The  ]ury  were  Instructed  that  If  they  be- 
lieved that  E.  S.  Harris  "conducted*  the 
business,  and  that  there  was  no  sign  show- 
ing that  he  was  the  agent  ot  his  wife, then 
they  must  find  tor  the  racecatlon  plalntlDs. 
Code  Ulsa.  1S80,  8 1800,  provides  tbatU  any 
person  shall  "transact*  business  with  the 
addition  "agent," "factor,"  "company, *• 
or  "and  Co.."  and  fails  to  discloae  the 
name  ot  his  principal  or  partner,  or  shall 
"transact"  bnslness  In  his  own  name,  the 
goods,  moneys,  and  effects  employed  In 
such  business  shall  be  liable  tor  his  debts. 

E.  Drennlag  and  B,  E.  Baldwin^  for  ap- 
pellant. YV.  8.  Epperson  and  A.  if.  Hari- 
low,  tor  appelleee. 

Cooper,  J,  The  controversy  In  this 
cause  is  whether  E.  B.  Harris,  the  execn- 
tion  debtor,  was  so  transacting  the  mer- 
cantile business  In  which  the  goods  seised 
were  used  as  to  flnb)ect  them  to  execu- 
tlon  tor  his  debts.  By  theinatruction  g^r- 
en  for  the  plalntltfe,  the  Jury  was  Instract- 
ed  that  If  It  believed  the  defendant  "con- 
ducted "  the  hnslnesB.  and  that  there  was 
no  other  sign  at  the  place  of  bnslness  than 
that  of  "Alliance  Store,"  the  verdict 
should  be fortheplalntlffB.  Thlawaserro- 
neons.  In  that  It  either  aaaumed  that  tlie 
defendant  waa  by  "condnctlng'*  the  busi- 
ness "transacting  business  in  his  own 
name,  "or  announced  the  proposition  that 
conducting  a  business,  transacted  In  the 
name  of  his  wife  nnder  thf*  sign  of"Alti- 
nnce  Store,"  would  subject  the  property 
to  hlsdebU.  Quln  v.  Myles.  69  Miss.  876; 
Schoolfleld  v.  Wtlktngs,  60  Mhn.  23(j.  K»> 
versed  and  remanded. 


Mabsbakx,  Sheriff,  r.  Stbwabt  0t  al, 

(Supreme  Court  qf  JHIwlMippL  Jan.  1ft,  1891.) 

Tbcst-Dbbd  or  Cbattslb— Shsbivf's  Lbvt— 
Thespass— Ikdeukitt  Bond. 
The  owner  of  a  stock  ot  goods  made  and 
caosed  to  be  recorded  a  trust-deed  thereof  to  ae- 
core  •  debt  doe  In  8it  days,  the  deed  providing 
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that  the  erantor  wu  to  remtln  In  poeaesston  nn- 

til  foreclosure.  Before  the  debt  matured  the 
goods  were  leried  on  under  a  Jodgment  In  faror 
of  a  third  person,  who  gave  the  sheriff  a  bond  of 
Indemnity.  The  debt  matured  before  thesale,  bnt 
the  trustee  did  not  demand  the  goods  of  the  shor- 
Ut.  The  advertisements  of  sale  were  silenl  as  to 
uy  inoambrance,  but  at  the  sale  the  sheriff  gave 
a  verbal  notice  of  the  trust-deed,  aod  that  he 
would  sell  subject  thereto,  and  so  stated  in  his 
retom.  Held,  that  be  was  not  a  crespasser,  and 
henoB  there  waa  no  liability  on  the  indenmity 
bond. 

Appeal  from  circolt  coart.  Monroe  comi- 
ty; L.  E.  H0U8TON.  JudsR. 

Action  by  J.  H.  Maniball,  Bberlir.  for  the 
nae  of  W.  H.  Tamar,  troatee,  agalnat  T. 
W.  ft  B.  B.  Stewart,  on  an  Indemnity 
bond.  Judgment  for  detendante.  Plain- 
tiff  appeals.  Affirmed. 

On  January  26.  1889,  J.  M.  Matheny.  a 
tarnltare  dealer,  exernted  to  W.  H.  Voe- 
sar,  as  trustee,  a  trtut-deed  of  bis  entire 
stock  of  goodg  to  nee u re  Clifton  &  Eckford 
a  debt  of  f7S0,  due  80  daya  from  tbat 
date.  The  tmatee  was  Invested  with 
power  to  sell  tbecroode  on  defaalt  of  pay- 
ment after  the  maturity  of  the  debt,  upon 
request  by  the  beueflclarles,  or  either  ol 
them;  any  sarplbs  to  be  puld  over  to  Ma- 
theny,  the  grantor.  The  latter  was  to  re- 
main in  possession,  without  replenlshlDS 
the  stock,  until  foreclosure,  with  liberty  to 
sell  and  pay  over  the  proceeds  to  the 
beneflclartos.  This  deed  wa«  duly  record- 
ed January  28. 18H9.  On  February  22, 1889, 
T.  W.  &  R.  B.  Stewart  recovered  a  Judg- 
ment against  Matbeny  for  f465.86,  and  on 
February  27, 1S89.  the  sherltT  levied  an  exe- 
cution thereunder  upon  the  goods  In  the 
bands  of  Matbeny,  and  took  poasefudon 
thereof.  On  tbe  same  day  the  beneflclaries 
notified  tbe  sheriff  ol  tbelr  trnst-deed,  and 
retioeated  tbat  he  should  require  the  exe- 
cution creditors  to  give  blm  an  indemni- 
ty bund,  which  was  accordingly  given. 
In  the  asual  form.  The  trustee  took  no 
steps  to  lorecloHe  the  trust-deed,  nor  was 
hp  requested  to  do  so  by  the  benefidaritA. 
Neither  he  nor  the  beneflclartos  ever  de- 
manded tbe  property  of  the  sheriff,  al- 
ttaoogh  the  debt  matured  before  the  sher- 
iff's sale.  The  goods  were  advertised  as 
tbe  property  of  Matbeny,  no  reference  b»- 
lug  made  to  the  trust-deed,  or  to  any  in- 
cumbrance; but  It  was  shown  tbat  at  the 
sale  public  proclamation  WHS  made  that 
the  property  was  sold  subject  to  the 
trust-deed,  and  tbe  shwlir  so  returned. 
Tbe  sheriff  then  brongbt  tbto  action  on  his 
Indemnity  bond  for  the  use  of  the  trustee. 

CUftoa  Jk  Eckford,  for  appellant.  E.  B. 
Bristow  and  W.  B.  D'a/fter,  for  appellees. 

Woods,  C.  J.  It  the  sherltf,  at  common 
law,  could  be  belu,  on  the  evidence  in  this 
case,  Kullty  of  a  trespass,  in  the  levy  and 
sale  of  the  personal  property,  for  a  con- 
rersion,  then  tbe  obligors  in  tbe  bond  of 
Indemnity  are  liable  In  this  action,  but 
otherwise  not.  At  the  time  of  the  levy  by 
the  sheriff,  the  trustee  was  not  In  posses- 
sion, nor  was  he  entitled  to  possession. 
The  debt  bud  not  matured,  nor  had  con- 
dition been  broken,  and  hence  there  was 
no  trespass  In  the  levy.  After  levy,  and 
before  sale,  the  riglit  to  possession  In  the 
trnstee  arose,  but  he  failed  to  make  any 


demand  for  possession,  and  therefore  there 
was  no  trespass  In  the  retention  of  posses- 
sion by  the  sheriff  before  sate.  Was  there 
trespass  by  the  sheriff  In  the  sale  of  the 
property?  If  the  sherilT  assumed  to  deal 
with  the  entire  property  In  all  his  proceed- 
ings, thra  there  was  trespass,  tbungh,  as 
matter  of  law,  be  finally  sold  only  the 
equity  of  redemption  of  the  defendant  In 
execution.  Tbat  tbe  sheritf  did  assume 
to  deal  with  tbe  entire  property  In  his  levy 
and  advertisement  of  sale  Is,  we  think, 
manifest,  but  that  be  abandoned  this  as- 
sumption before  the  sale  was  made  by 
bim  la  equally  manifest.  It  Is  clear  that. 
In  tbe  sale  Itself,  the  officer  assumed  to 
deal  with  tbe  property  subject  to  the 
deed  of  trust  of  Clifton  &  Eckford.  He  as- 
sumed originally  to  deal  with  entire  prop- 
erty. Before  sale  be  abandoned  this  bb- 
sumptlon,  and,  at  the  last,  dealt  only 
with  the  interest  of  the  mortgagor,  the 
defendant  in  ezecntlon.  In  the  property. 
Can  the  officer  be  denied  access  to  the  lo- 
euB  penfteotta?  We  think  not.  After  tbe 
sale,  under  the  circumstances  Just  referred 
to,  there  was  nothing,  so  far  as  the  rec- 
ord discloses,  which  prevented  the  trus- 
tee's secaringthe  property,  and  snhjecting 
It  to  tbe  satisfaction  of  tbe  debt  secured 
by  tbe  trust-deed.  Afflrmed. 


HoPB  r.  Johnston  et  a/. 

{Suipreme  Court  of  Florida.  Jaly80,189L) 

LlMITATIOK  or  AOTIOKS  —  COI(TB1.0Ta  HOT  UHDn 
SSUi— CfiATTBL  MOBTOAQE8. 

L  A  chattel  mortfrage  not  under  seal  is  an 
instrument  of  writing  not  under  seal,  within  the 
meaning  of  tbo  provision  of  the  statute  of  limit- 
ations of  February  37,  1879,  (section  10,  p.  733, 
McCleL  Dig.,)  tbat  actions  upon  any  contract, 
obligation,  or  liability,  founded  opon  an  instru- 
ment of  writing  not  under  seal,  must  be  com. 
menoed  within  fire  years  after  the  cause  of  aoUcm 
has  accrued. 

2.  Where  no  delivery  of  the  chattela  intend 
ed  to  be  mortgaged  Is  made  within  30  days  alter 
the  executiox  of  the  mortgage,  a  legal  record  of 
the  mortgagi  Instrument,  under  the  act  of  No- 
vember 15,  1838.  (section  1,  p.  313,  McCiel.  Dig.,) 
is  essential  to  the  creation  of  a  lien  on  the  chat- 
tels, even  as  between  tbeportlea  tothemcotgage, 
but  the  80  daya  Is  not  s  lunitstlw  npon  the  tine 
for  recording  It;  yet  the  lien  of  the  mortgage 
may  be  lost  by  laohes  in  reoording  the  instru- 
ment. 

8.  Tbe  chattels  described  in  awritten  Inatra- 
ment  intended  as  a  mortgage  were  not  delivered 
within  the  time  prescribed  by  tiie  statute.  With- 
in two  years  and  about  six  mouths  after  the  er&- 
oution  of  tbe  instrument  large  payments  were 
made  on  the  debt  intended  to  l>e  secured.  No 
other  payment  was  made  for  about  IS  years,  when 
the  niongagora  made  a  small  payment.  Five 
years  snd  about  four  months  after  tbe  ezsontlon 
of  the  Instrument  it  was  pnt  on  reoordf  bnt  with- 
out acknowledgment  or  proof  of  Its  execution. 
About  seven  years  after  its  execation  one  of  the 
mortgagors  conveyed  part  of  the  chattels  to  the 
other  mortgagor  Itk  trust  for  tbe  benefit  of  danch* 
ters  of  the  latt^ ,  who  were  sisters  of  the  for- 
mer,  wUch  ocmveyance  is  charged  to  have  been 
made  aud  taken  for  the  purpose  of  defeating  the 
lien  of  the  alleged  mortgage,  and  to  have  oeea 
without  consideration.  Two  years  after  the  last 
payment  a  Judgment  at  law  for  the  balance  of 
the  Indebtedness  was  obtained  by  tbe  mortgagee 
against  the  administratrix  of  the  mortgagor  who 
had  made  the  conveyance  In  trust.  The  morv- 
gagors  died  insolvent  ^ter  the  last  pninanL 
Seventeen  years  sfter  the  exeentfon  of  the  el- 
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leged  mortgage  a  bill  in  equity  wm  filed  against 
the  administratrix  and  the  benefioiarlea  of  tbe 
deed  of  tnut,  to  foreclose  the  Instrament  as  a 
mortgage  on  the  chattels  oonreyed  by  the  deed 
of  trust.  Held,  that  the  consummation  of  the 
lien  of  the  mortgage  was  lost  by  the  mortgagee's 
laobes  in  failing  to  record  tbe  instmrnent 

4.  The  act  of  January  38,  1863,  (seotions  a,  8, 
pp.  765,  766,  McClel.  Dig., )  declaring  what  In- 
Btmments  shall  be  deemed  mortgages,  and  mib- 
Jecting  tbem  to  tbe  ordinary  rules  as  to  foreclos- 
ures of  mortgages,  and  declaring  that  no  right 
of  possession  to  the  property  mortgaged  shall 
vest  In  the  mortgagee  through  the  simple  failure 
of  the  mortgagor  to  pay  the  debt  seonred,  eta, 
does  not  repeal  tbe  provlsfons  of  the  act  of  Ko- 
remberlS,  1828,  (section  1,  p.  318,  McClel.  Dig.,) 
making  the  delivery  of  the  property  or  the  re- 
cording of  tbe  mortgage  Instrufuent  au  essential 
to  a  ctuittel  mortgage. 

ft.  Where  ther«t1  purpose  of  a  bill,  as  shown 
by  its  general  frame-work  and  prayer,  is  to  have 
an  instrument  declared  a  lien  or  mortgage  on 
certain  chattel  property,  and  to  restrain  certain 
parties,  who  claim  the  property  under  a  deed  of 
trust  charged  to  have  been  made  by  one  of  tbe 
allied  mortgagors  In  fraud  of  and  to  defeat  the 
mortgage,  from  Interfering  with  the  property, 
It  cannot,  on  account  of  allegations  showing  that 
a  juderment  at  law  has  been  obtained  against  the 
administratrix  of  the  mortgagor  who  made  such 
deed  of  trust,  and  that  bis  estate  is  insolvent, 
be  treated  as  a  bill  to  subject  the  property  to  tbe 
payment  of  such  Judgment  as  being  assets  of  his 
estate,  and  liable,  notwithstanding  the  alleged 
fraudulent  etmreyanoe,  to  the  Intesute's  Indebt- 
edness. 
(Syilalnu  by  the  Court.) 

Appeal  from  clrcolt  court,  Osceola  coan- 
ty;  JuUN  D.  Brooub,  Judt^. 

BUI  by  William  Hope  against  Lnla  I. 
JohDston,  admtniBtratrlx,  and  others  to 
foreclose  a  chattel  mortKa;^.  Decree  for 
d^endants,  and  plaintiff  appeals.  Af- 
firmed. 

John  A.  Henderson  and  S.  M.  Sp&rk- 
aan,  lor  appellant.  Booker  A  Mabij,  tor 
appellees. 

Banbt,  C.  .7.  The  bill,  all  of  whose  ma- 
terial allegations  are  admitted  by  the  de- 
murrer, waa  tiled  May  14. 18S9,  and  pre- 
sents a  casein  which  Hope  sold  to  A.  D. 
Johnston  and  A.  D.  Jobnetun,  Jr.,  on  No- 
vember 80,  1871,  a  stock  of  cattle  at  the 
price  of  ?7,800,  on  12  months'  credit.  The 
Instrament  of  this  date  executed  by  tlteee 
vendees,  whom  we  sball,  when  nserrlnK 
to  them.  Jointly  speak  of  as  the  Juhn- 
BtoDS,  was  intended  not  only  as  a  promis- 
sory note  lor  the  sum  stated,  but  also  a 
lien  or  chattel  mortgage  on  the  cattle  sold 
and  the  "Fleur  de  Luce"  cattle.  It  Is  not 
under  seal,  and  consequently  the  deslftua- 
tiun  of  It  In  tbe  bill  as  a  writing  obliteato- 
ry  Is  enttruly  erroneous.  No  attempt 
seems  to  have  been  made  to  have  it  re- 
corded until  tbe  18th  day  of  March,  1877, 
or  5  yeani,  4  months,  and  18  days  after  its 
execution,  when  It  appears  to  have  been 
admitted  to  record  in  Brevard  county 
without  acknowledgment  or  legal  proof 
of  Its  execution.  Intervening  the  date  of 
ita  exe<;utlon  and  tbat  of  this  Illegal  re- 
cording, there  bad  been  payments  on  the 
Indebtedness;  and  from  tbe  copy  of  the 
loBtrument  taken  from  such  record,  and 
made  an  exhibit  to  and  a  part  ot  the  bill, 
It  appears  that  one  of  those  payments 
had  been  made  June  19,  1874,  or  not  quite 
tbree  years  before  tbe  record,  others  Id 


1873,  and  the  others  either  in  or  not  later 
than  1872.  These  paymtuits,  aggregutluff  , 
95,866.60.  were  nut  only  madp  prior  to 
this  record,  but  also  must  have  been  pre- 
viously Indorsed  on  the  instrument,  since 
they  appear  on  the  certified  copy  above 
theclerk^s  certificate.  Tbe  bill  distinctly 
allcRee  tbat  tbe  Johnstons  made  payments 
upon  such  Instrament  from  time  to  time 
from  .November  80,  1871.  to  July.  1887, 
amounting  to  9o,871.60.  The  differeuce  be- 
tween this  amount  and  that  last  stated 
is  $5,  which  sum  must  be  the  payment  al- 
lied to  have  been  made  in  July,  1887,  and 
the  only  sum  paid  from  June  19,  1874,  to 
that  time,— a  period  of  nearly  13  years. 
Over  17  yeare  and  5  months  Intervened  be- 
tween the  execution  of  the  mortgage  and 
the  AUng  of  tbe  bill,  but  the  mortgage  was 
not  legally  recorded  In  tbat  time,  nor  has 
any  other  attempt  at  recording  It  been 
made. 

The  purpose  of  this  bill  Is  not  to  subject 
the  "Flour  de  Luce"  cattle  to  tbe  payment 
of  the  complainant's  Judgment  obtained 
May  11, 1889,  against  tbe  administratrix 
of  the  junior  Johnston,  as  being  inlaw 
assets  ot  his  Insolvent  estate,  aud  liable, 
nut  withstanding  the  alleged  fraudulent 
conveyance  of  the  same,  to  tbe  intestate*s 
Indebtedness.  The  bill  Is  not  framed  on 
this  theory,  Tbe  allegations  as  to  that 
Judgment  were,  In  our  opinion,  made  only 
with  a  view  to  showing  dlllgeace  or  an 
absence  of  laches,  and  overcoming  Che 
bar  of  tbe  statute.  The  real  theory  of  the 
bin  is  tbat  tbe  **  Finer  de  Luce cattle  are 
still  subject  to  the  Hen  of  tbechatt^  mort- 

fiage  of  November  SO,  1871.  It  asks  tbat 
t  be  decreed  that  such  writing  Is  a  lien  on 
them,  and  tbat  they  be  sold  to  satisfy 
such  Hon.  and  for  lujunction  restraining 
defemlants  from  Interfering  with  tbem, 
and  for  other  consistent  relief.  The  only 
status  given  to  these  cattle,  that  is  ad- 
verse  tn  the  complainant's  rights,  other 
than  that  arising  between  him  and  the 
Johnstons  from  the  simple  failure  to  re- 
cord the  mortgage  In  a  lawTul  manner  and 
the  mere  lapse  of  time.  Is  that  originating; 
In  the  deed  of  trust  of  March  6, 1STS.  It  la 
under  this  deed  that  the  defendants,  otijer 
than  the  administratrix,  as  thoy  are  rep- 
resented by  tbe  bill,  claim,  and  it  Is  prop- 
er to  ascertain  definitely  the  meaning  and 
effect  of  the  allegations  of  the  bill  as  to  It. 
The  bill  does  not  charge  tbat  there  was 
never  any  delivery  of  the  cattle  under  and 
In  accordance  with  the  deed  ot  trust,  or. 
In  other  words,  that  they  remained  in  the 

JOBsesBlon  of  tlie  yonnger  of  the  two 
ohnstons,  nor  that  they  were  not  at  tbe 
time  of  Its  execution,  nor  even  when  the 
mortgage  was  made,  his  Individual  prop- 
erty. It  is  true  It  speaks  of  the  transac- 
tlon  as  a  "pretended  sale,"  but  thegrava- 
men  of  the  allegation  In  which  this  desig- 
nation of  the  transaction  or  deed  ap- 
pears Is  that  the  consideration  named 
in  the  deed  was  false,  and  that  In  fact 
nothing  whatever  whs  paid  by  the  elder 
JobnstoD,  or  any  ot  the  defendants  to  tbe 
junior  Johnston  and  that  tbe  deed  was 
conceived  In  fraud  and  covin,  for  tbe  pur- 
pose ot  defeating  the  lien  of  complainant. 
This  allegation  Is  followed  by  anutber,  to 
the  effect  tbat  tbe  female  defendants,  the 
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tjeneaciarfes  nnder  the  deed,  had  actual 
notice  and  were  cogrnlzant  of  the  fact  that 
«omplalnaDt  had  and  claimed  a  Ifen  on 
■*iald  cattle  attempted  to  be  conveyed  by 
«Dch  deed  of  truHt,  and  that  they  com- 
bined and  confederated  with  the  John- 
«tonB  to  cheat,  hinder,  and  drtraad  eom- 
fjlalnant,  and  by  snch  frandulent  and  cor- 
rupt device  to  cover  and  conceal  the  said 
■"FteurdeLuce"cattle.  It  Is  thflncharKed, 
In  effect,  that  the  record  of  the  mortgage, 
ae  It  was  of  record  at  the  time  of  the  ex- 
«cntlon  and  dellrei?  of  such  '*frandnlent 
«nd  corrupt  deed,^  w«8  notice  to  all  the 
world,  and  more  especially  to  these  re- 
spondents, that  complainant  had  and 
claimed  a  lien  on  the  property  attempted 
to  be  conveyed  by  paid  deed,  and  that  re- 
Apondents  took  said  cnttle  subject  to  com- 
filainant's  equity  In  the  premises. 

The  suit  being,  then,  one  to  foreclose 
what  is  claimed  to  be  a  chattel  mortB&se 
-on  a  fttocfe  of  cattU.  we  most  address  uur- 
«etveatothe  flrot  oblectlon  mude  by  the 
'demarrer,  which  la  that  the  btll  does  not 
«how  that  complainant  has  any  Hen  on 
the  cattle,  as  the  alleged  mortgage  is  not 
«huwnbyltto  haveerer  been  recorded. 
Our  statute,  section  5  of  "An  act  regulat- 
ing conveyances  of  real  and  personal 
property  and  the  recording  thereof,*  ap* 
proved  November  16,  1828,  (sectloa  1.  p. 
318,  Mcflel.  Dig.,)  enacts  that  no  mortgage 
of  personal  property  shall  be  effectual  or 
valid  to  any  purpose  whatever,  unless 
«nch  mortgage  shall  be  recorded  In  the 
office  of  records  for  the  county  In  which 
Che  mortgaged  property  shall  be  at  the 
time  of  the  execution  of  the  mortgage,  un- 
less the  mortgaged  property  be  delivered 
■at  the  time  of  the  execution  of  the  mort- 
C^e,  or  within  20  days  thereafter,  to  the 
mortgagee,  and  shall  continue  to  remain 
truly  and  bona  Ode  In  his  possession.  It 
then  provides  what  proof  Is  necessary  to 
«ntltleft  to  be  recorded;  and,  of  course, 
A  record  on  other  than  legal  proof  Is  not 
legal  or  valid  for  any  purpose.  Sanders 
V.  Pepoon,  4  Fla.  465;  McCoy  v.  Boley,  21 
Flu.  SOS;  Einstein  v.  Shouse,  24  Fla.  490. 
h  South.  Bep.  S80;  Edwards  v.  Thorn.  26 
Ha.  222,  5  South.  Rep,  707:  Reese  v.  Tay- 
lor, 25  Fla,  287,  28S.  6  South.  Eep.  821.  In 
Weed  V.  Standley,  12  Fla.  166,  (decided 
ftbont  24  years  ago,)  the  Intestate  of  the 
appellant  had  executed  a  paper  which,  un- 
der the  comprehensive  terms  of  oar  stat- 
ate  designating  what  writings  shall  be 
considered  mortgages,  was  held  In  char- 
acter a  mortgage  of  the  crops  to  be  made 
on  the  land  leased  to  the  intestate  by  the 
appellee.  The  intestate  died  abont  11 
ojonthB  alter  the  execution  of  the  mort- 
cage,  and  the  appellant,  his  administra- 
trix, having  suggested  the  Insolvency  of 
the  estate,  a  question  arose  between  her 
and  the  appellee  as  to  whether  appellee 
should  be  paid  in  fall,  as  having  a  special 
lien  t)n  the  crops,  or  pro  rata  with  other 
creditors.  This  court,  after  stating  what 
the  statute  expressly  provides,  about  as 
we  have  supra,  says:  "The  record  In  this 
case  furnishes  no  evidence  that  this  paper 
was  ever  admitted  to  record,  so  that 
whatever  benefit  it  may  be  to  the  appellee, 
as  evidence  to  establish  the  amount  of 
lier  demand  against  the  estate,  it  cannot 


be  Invoked  as  creating  a  lien  which  would 

five  that  demand  a  priority  of  payment." 
n  Reese  v.  Taylor.  26  Fla.  283,  6  South. 
Bep.  821,  It  was  decided  that  the  20-day 
Umlt  specified  In  the  statute  does  not  re- 
late to  the  xeeord  uf  the  mortgage*  bat 
only  to  the  deUvwy  of  the  proper^,  and 
that  the  mortgage  Is  Invalid  ns  well 
against  the  mortgagor  as  all  others  If 
there  be  neither  delivery  nor  record;  bnt 
that,  no  time  being  prescribed  within 
which  the  record  most  be  made.  It  will  be 
snfflcient,  as  against  the  mortgagor, 
though  made  alter  the  debt  Is  due, II  made 
before  suit  for  foreclosnre.  and  there  are 
no  circumstances,  such  as  uureasonable 
delay,  or  the  death  of  the  mortgagor  after 
undue  laj.  .e  of  time,  denoting  laches,  nor 
any  fraud  to  impeach  the  transaction.  It 
to  said  In  the  opinion  In  this  case,  after 
alluding  to  both  tbe  fact  that  the  lan- 
guage ol  the  act  eonflnes  the  effect  of  fall- 
are  to  record  conveyances  or  mortgages  of 
real  estate  expressly  Co  creditors  and  sub- 
sequent purchasers  for  value  and  without 
notice,  and  to  tbe  ordinary  purposes  of  a 
record,  which  is  notice  to  others  than  tbe 
parties  to  the  Instrument,  that  there  is  no 
escape  from  the  plain  words  of  tbe  stat- 
ute, not  effectual  or  valid  to  any  purpose 
whatever;**  and  that  even  as  between  the 
parties,  where  the  property  Is  not  deliv- 
ered. It  can  have  no  efficacy,  if  not  record- 
ed, thus  reaching  beyond  the  nsual  stat- 
utes tor  tbe  protection  ol  creditors  and 
subsequent  purchasers,  and  Including  the 
mortgagor.  Looklngat  tbeoris^nai  stat^ 
ute  as  it  appears  In  tbe  acts  m  tbe  legis- 
lative council  of  tbe  twrltory  passed  at 
the  session  held  In  the  fall  of  1^,  (pages 
I5G-162.)  It  is  apparent,  not  only  from  its 
title,  supra,  bot  from  its  context,  that  the 
territorial  leglslntnm  was  considering, 
not  only  the  recording  of  conveyances, 
but  the  regulation  of  them ;  and  we  find 
in  it  nothing  that  enables  or  would  Justily 
DS  In  concluding  that  tbe  legislature  did 
not  mean  to  make  a  record  an  essential  ot 
a  mortgage  of  personalty,  as  the  terms 
used  indicate.  The  language  used  Is  do 
less  effectual  or  conclusive  ot  this  Intent 
than  that  used  as  to  a  record  of  transfera 
or  mortgages  of  realty  Is  indicative  sim- 
ply of  intending  tbe  limited  effect  it  ac- 
compllalies,  nor  Is  It  less  effectual  than 
other  provisions  of  tbe  same  act  requiring 
written  evidence  as  essentia]  to  tbe  validi- 
ty of  certain  undertakings  between  the 
parties  thereto. 

A  mortgage  not  under  seal  Is  "an  In- 
strument of  writing  •  •  »  not  under 
seal,  "within  the  meaning  of  the  tenth  sec- 
tion of  the  statute  of  limitations  uflKr:i, 
(McClel.  Dig.  p.  738,  8  !«,)  which  provides 
that  actions  "upon  any  contract,  obliga- 
tion, or  liability,  founded  upon  an  Instru- 
ment of  writing  under  seal,  hiust  be  com- 
menced within  20  years,  and,  If  "not  under 
seal,"  within  .%  years, after  the  cause  of  ac- 
tion accrued.  Viewing  this  Instramentas 
a  mortgage,  a  suit  for  Its  foreclosure  It, 
since  it  has  no  seal,  none  being  neeessaiT 
to  a  chattel  mortgage,  clearly  within  the 
S-yenr  limitation,  as  It  would  be  within 
tbe  20-year  limitation  If  it  had  a  seal.  It 
Is  settled  by  the  decisions  of  Browne  v. 
Browne,  17  Fla.  607,  and  Jordan  r.  Sayre, 
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24  yia.  1,  8  South.  Rep.  S29,  that  an  action 
tn  fui'ecluse  u  sealed  inBtntment  mortgag- 
ing  i-eal  estate  lalla  witfaiu  the  20-yeei,r  llm- 
Itutlon.and.  hi  our  JcdRinent,  It  aeceaaart* 
ly  folluws  that  an  action  to  lorecloae  an 
unsealed  InBtrunient  morti^nKine  chattels 
is  inclucled  in  the  former  one. 

In  so  far  as  this  bill  shows,  the  lorecloo- 
nre  of  the  mortgafce  became  barred  -lune 
20, 1879,  or  five  years  after  the  payment 
made  of  June  10, 1S74.  It  is  not  shown 
that  anything  occarred  between  the  uum- 
plalnant  and  the  Johnstona,  or  between 
the  complainant  and  the  elder  Johnston, 
as  tmstee,  and  the  beneHctarles,  or  b«>- 
tween  complainant  and  all,  either,  or  any 
of  these  parties,  during  these  five  years,  to 
keep  the  mortgage  alive,  or  prevent  the 
bar  of  the  statute;  and  not  only  is  this 
so.  but  the  same  Is  true  of  the  remain- 
der of  the  18  years  Intervening  between 
snch  payment  and  the  date  of  the  alleged 
credit  of  f5  of  July.  1887.  which.  In  view 
et  the  allegations  of  the  bill  as  totbeJohn- 
Btons  making  payments,  we  must  regard 
as  a  payment  made  by  them  to  complain- 
ant in  that  month.  It  la  true  the  bill  In- 
forms US  that  the  Johnstons  had  died 
when  It  was  flled.  but  the  only  legitimate 
conclusion  as  to  the  time  of  their  dying  Is 
that  the  younger  of  them  died  Intervening 
this  last  payment  and  May  11, the 
date  of  the  Judgment,  and  the  elder,  the 
trustee,  between  such  payment  and  tbe 
day  of  filing  the  bill,  which  was  May  14th 
.  of  the  same  year,  or  three  days  after  the 
rendition  of  the  judgment.  Upon  this 
Judgment  no  execution  appears  to  bare 
been  Issned. 

The  fraud  alleged  against  appellees  con- 
Btitntes  no  excuse  for  tbe  omission  to  re- 
cord the  mortgage,  nor  any  for  the  great 
laches  of  complainant  shown  by  the  bill. 
So  far  as  the  pleadings  show  ns,  there  was 
an  entire  absence  of  claim  of  any  kind  un- 
der Che  Instrument  for  13  years.  The 
mortgaged  proper^  was  not  delivered 
within  20  days,  nor  bas  the  mortgage  ever 
been  recorded.  It  Is  too  late  when  the 
mortgagors  are  both  dead,  and  over  17 
years  have  passed  without  any  attempt 
to  foreclose  the  mortgage,  and  without 
any  legal  record  or  due  proof  of  it  for  rec- 
ord, and  when  the  mortgagors  had  lived 
during  over  15  years  of  this  time,  and  have 
since  died  Insolvent,  tor  the  complainant 
to  secure  tbe  benefit  of  tbe  provisions  of 
tbe  statute,  and  for  a  Hen  through  a  rec- 
ord of  the  instrument  under  the  same. 
The  complainant  has  by  his  laches  lost 
the  right  to  consummate  his  Hen,  even  as 
against  the  mortgagor,  and,  this  belngso, 
there  Is  no  equity  in  the  bill.  The  Judg- 
ment, in  view  of  the  failure  to  record 
tbe  mortgage,  establishes  nothing  but 
a  personal  claim  against  tbe  estate  of 
tbe  elder  Johnston,  and  the  payment  of 
July,  1887,  Is  not  a  substitute  for  the  rec- 
ord requirement  made  by  tbp  statute, 
whatever  may  have  been  its  eflect  as  tore- 
Tiviug  the  debt  against  the  Johnstons  per- 
sonally* 

Tbe  first  section  of  the  act  ot  January 
8.  1853,  (section  2,  p.  765,  Mcael.  Dig..) 
does  not  repeal  tbe  act  ol  November  15, 
1828,  snpra.  The  section  declares,  in  effect, 
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as  does  section  1  of  the  act  of  January  30, 
1888,  (section  1,  p.  376.  Thomp.  Dig.,  and 
page  765,  McClel.  Dig.,)  that  all  instruments 
of  writing  made  with  the  intention  of  se- 
curing the  payment  of  money  shall  be 
deemed  and  held  to  be  mortgages,  (Weed 
V.  Staudiey,  13  Fla.  171, 172.)  and  subject 
to  the  same  rules  of  foreclosure;  and  the 
otiier  proTislona  of  tbe  act  were  lutendod 
to  prevent  a  vesting  In  the  mortgagee  ot 
the  legal  title  and  a  right  ot  possession 
throuKb  the  merefallure  of  tbe  mortgagor 
to  pay  the  debt  secured,  and  to  make  a 
mortgage  no  more  than  a  Hen  on  the  prop- 
erty mortgaged,  and  to  preclode  any 
claim  by  the  mortgagee  to  possessloa 
through  such  default  ot  the  mortgagor  on 
a  mere  decree  of  foreclosure;  but  It  was 
not  the  purpose  or  effect  ot  thlsact  to  pre- 
vent the  delivery  of  personal  proi>erty  as 
a  feature  ot  tbe  mode  of  making  a  vaUd 
mortgage,  nor  to  otherwise  affect  the  ex- 
isting modes  of  mortgaging  chattels.  Its 
origin  is  understood  to  have  been  promp1> 
eti  by  the  decision  of  Phillips  v.  Hawkins, 
1  Fla.  262. 

Whatever  rishts  the  complainant  may 
have  through  his  Judgment  are  not  preja- 
dlced  by  onr  conclusion,  because  they  are 
not  Involved  in  this  proceeding. 

Tbe  decree  Is  affirmed. 

Barnes.  J.,  ot  tbe  first  clrcolt.  eat  In  the 
plaue  nt  Mr.  justice  Habbt,  who  was  dis- 
qualified. 


Ex  parte  Pblu. 
(Supreme  Court  of  Florida.  Aug.  4, 189L ) 

iHPBISONHBItT  FOB  NOIT-PATinKT  OT  FlHSS— HA- 
BBA0  CORFUS— COSBTITUTIONAI,  IiAW. 

1.  The  relief  whioh  the  act  entitled  "An  Mt 
for  the  relief  of  persons  imprisoned  for  the  non- 
payment of  line  and  costs  imposed  by  sentence 
of  any  of  the  courts  at  thlB  state, "  approved  May 
25,  1S91,  (St.  a.  4076,)  provides  shall  be  had  on 
frritten  application  by  tbe  convict  to  tbe  Jadn 
of  any  circuit  court  or  criminal  court  of  record, 
may  be  administered  by  the  snpreme  court  on 
writ  of  habeaa  corpus  when  there  is  no  criminal 
court  of  record  in  ttie  emmt?  where  such  convict 
is  confined,  and  the  ofBce  ox  Judge  of  the  drcnlt 
Is  vacant 

3.  The  pnrpose  of  the  act  of  Hay  25,  1S91, 
(St.  c.  4075,)  is  that  no  person  sentenced  to  pay 
a  fine  not  exoeedina  tSOO,  or  sacb  fine  and  costs, 
whether  with  or  without  Imwisonment,  shall  be 
confined  longer  than  60  days  for  tbe  non-payment 
of  tbe  fine  or  fine  and  costs,  where  be  is  unable 
to  pay,  and  that  any  such  person  shall  be  dis- 
obargod,  after  tbe  expiration  of  60  dojr^  upon  an 
examination,  resulting  as  contemplated  by  the 
act,  being  nutde. 

8.  Tbe  act  of  May 1891,  (Bt  c.  4075,)  it 
not  in  conflict  with  section  83  of  article  8  of  tbe 
constitution,  ordaining  that  "the  repeal  or  amend- 
ment of  any  criminal  statute  shall  not  affect  tbe 
jnrosecutlon  or  punishment  of  any  crime  com- 
mit tod  before  such  repeal  or  amenament  ** 

4.  The  act  of  May  2S,  1891,  (St  c.  4075.)  dees 
not  repeal  tbe  act  of  March  7,  1877,  (sections  1, 
3,  p.  830,  McClel.  Dig.,)  authorizing  the  county 
commissioners  to  employ  persons  imprisoned  in 
]all  at  labor,  and  allow  them  credit  on  fine  and 
costs  OS  theran  xoovlded.  The  act  <tf  1877  la  in 
force,  to  be  administered  in  oases  falling  within 
the  act  of  1891,  until  at  least  the  end^  the  flO 
days. 

{^tkUnu  by  the  Court.) 
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Application  by  William  Pelle  for  writ  of 
habeas  corpus.  Writ  Krtint«(l>  and  peti- 
tioner dlscharKed- 

R,  W.  HYJ/Zdiuii.  for  petitioner.  Geo.  W. 
Walker,  lor  the  State. 

Raney,  C.  J.  Pella  whb  convicted  on  the 
27th  day  of  April  of  the  present  year,  In 
the  circuit  court  of  I-eon  county,  of  an 
aKRravBted  afmault,  and  sentenced  to  pay 
a  floe  of  9250,  and  coatB,  and  has  been 
held  by  the  Kheriff  In  the  county  Jail  since 
that  time  In  default  of  payment  ut  eucb 
fine  and  coete.  On  the  29th  day  of  July 
he  preHented  a  petition  to  the  Justice 
wrltlnK  thiB  opinion,  prnyinK,  in  effect, 
to  be  discharged  under  the  pruvlslone  of 
"An  act  for  the  relief  o I  perHonii  Impris- 
oned for  the  uun-paymeiit  of  fines  aud 
costs  of  courts  imposed  by  sentence  of 
any  of  the  conrts  of  this  state."  Chapter 
4075,  approved  May  23,  This  statute 

provides  by  its  first  section  that,  from  and 
after  Its  passage,  no  person  shall  be  held 
In  confinement  a  longer  period  than  6U 
days  for  the  non-payment  of  u  flne,  or  tine 
and  costs.  Imposed  by  Bentenco  uf  the 
courts  of  this  state.  Its  second  sectiim 
enacts  that  when  any  person  sentenced 
hy  any  such  court  to  puy  a  flno,  or  fine 
and  costs,  whether  with  or  wlthYiut  Im- 
prisonment, has  been  cnnQued  in  prison 
solely  for  the  non-payment  of  such  fine 
and  costs,  he  may  make  application  in 
writing  to  the  Judge  of  any  circuit  court 
or  criminal  court  of  record  la  the  county 
where  he  Is  confined,  setting  forth  bis  Ina- 
bility to  pay  such  fine,  or  fine  nnd  coats, 
and  the  Judge  of  such  court  shall  proceed 
to  hear  and  determine  the  matter;  and  If, 
upon  examination,  it  shall  appear  to  him 
that  snch  t>erson  Is  totally  unable  to  pay 
such  fine,  or  fine  and  costs,  and  that  he 
has  not  auy  property  exceedins  $20  in 
value,  the  Judge  of  such  court  shall  admin- 
ister to  him  the  following  oath:  "I  do 
solemnly  swear  that  I  have  not  any  prop- 
erty, real  or  personal,  to  the  amount  of 
twenty  .lollurH,  aud  that  I  have  no  prop- 
erty in  any  way  conveyed,  or  concealed, 
or  In  any  way  disposed  of,  for  my  future 
use  or  benefit,  so  help  me  <}od."  Tliat 
thereupon  such  person  shall  bedischarged 
from  further  custody,  the  Judge  giving  to 
the  Jailer  or  keeper  of  the  Jail  a  certificate 
setting  forth  thefacts.  There  Is  a  proviso 
that  the  amount  of  the  Sne  for  which 
such  person  shall  liave  been  Imprisoned 
shall  not  exceed  $300.  The  statute,  by  vir- 
tue of  a  special  prorlulun  therein,  took 
effect  upon  Its  approval. 

There  has  never  been  any  criminal  court 
ul  murd  in  Leon  county,  and  there 
was  at  the  time  the  petition  mentioned 
above  was  presented,  and  Is  now.  a  va- 
cancy In  the  office  of  circuit  Judge  of  the 
second  Judicial  circuit,  which  circuit  in- 
tiludes  Ijcon  county.  IJnder  these  Judicial 
conditions,  If  the  circumstances  contem- 
plated by  the  above  act  exist,  we  think 
the  prisoner  should  be  discharged  upon 
habeMB  corpus,  and  we  do  not  duubt  our 
Jurisdiction  to  administer  the  relief 
through  this  writ.  The  Inquiry  Into  his 
financial  condition  can  lie  made  through 
the  powers  of  thecourt  ordinarily  invoked  , 


in  batteap  corpna  proceedings,  and  the 
same  pains  and  penalties  will  result  to  the 
petitioner  from  any  false-swearing  that 
would  result  In  any  case  of  falBe*8wearlng 
on  a  hearing  under  soch  writ. 

It  is  urged  on  behalf  of  thestate  that  this 
statute  cannot,  In  view  of  section  32  of 
article  3  of  the  constitution^  be  Invokc^d  In 
favor  of  Pells,  whi>8e  ease,  as  the  dates  giv- 
en above  indlrate,  is  antecedent  to  the 
statute.  This  section  uf  the  constitutioo 
is:  "The  repeal  or  amendment  of  any 
criminal  statute  shall  not  affect  the  prose- 
cution or  punishment  or  any  crime  com- 
mitted before  snch  repeal  oramendment." 
Pells  was  convicted  under  the  second  sec- 
tion of  tbeact  of  February  11. 1881,  (section 
2.  p.  3S7,  McClel.  Dig.,)  which  provides 
that  whoever  assaults  another  with  a 
deadly  weapon,  not  having  a  premeditat- 
ed design  to  effect  the  death  of  the  person 
assaulted,  shall  be  deemed  guilty  of  an 
aggravated  assault,  and  upon  conviction 
shall  be  punished  by  imprisonment  iu  the 
L-onnty  Jnil  not  more  than  one  year,  or  by 
fine  nut  exceeding  f50!>.  Plttman  v.8tate» 
25  Fla.  048,  6  South.  Rep.  4.S7. 

The  origin  ot  the  constitutional  provis- 
ion cited  is  to  be  found  In  the  efl^  of  tbe 
repeal  of  statutes  creating  criminal  of- 
fenses when  such  repealing  acts  bnve  not 
made, either  expressly  or  by  implication,  a 
saving  provision  as  to  offenses  commit- 
ted prior  to  the  repealing  act.  The  act  of 
1881,  Bupra.  has  Itself  no  limited  notoriety 
as  an  agency  through  wblcn  maoypersons 
charged  with  crime  under  previous  stat- 
utes, which  were  repealed  by  It,  were  re- 
leased from  further  prosecution;  and  In 
Higglnbotham  v.  State,  19  Fla.  567,  a  case 
In  which  there  had  been,  prevlons  to  the 
approval  of  the  act,  a  conviction  of  an  as. 
sault  with  intent  to  murder,  and  a  writ  ol 
error  to  the  Judgment,  on  which  writ  the 
cause  was  pending  In  tbe  supreme  court  at 
tbe  time  of  the  approval  of  tbe  act.  it  was 
beld  that,  If  a  law  creating  a  criminal  of- 
fense is  repealed,  and  snch  repealing  law 
contains  no  saving  clause  preventing  the 
operation  of  the  repeal  as  to  caases  then 
pending,  or  continuing  the  repealed  law  la 
force  as  to  pending  prosecutions  or  viola- 
tions of  the  then  existing  law,  uo  further 
proceedings  can,  after  the  repealing  law 
takes  effect,  be  taken  under  tbe  law  bo  re- 
pealed; and  that  this  rule  applies  to  pro- 
ceedings on  appeal  as  well  as  to  tbe  court 
having  original  Jurisdiction  of  the  offense, 
and  as  v.'ell  when  the  repeal  of  the  law 
took  effect  after  the  removal  of  the  cause 
to  the  appellate  court  as  before. 

We  do  not  discover,  nor  is  there.  In  the 
act  of  May  25,  1891,  anything  which  pur- 
ports to  repeal  or  amend  the  act  ot  18S1. 
Any  offense  committed  under  the  act  of 
1881  prior  to  the  approval  of  the  latter 
act,  or  even  su  bsequeiit  to  It,  can  be  prose- 
cuted and  punished  In  the  same  manner 
asit  could  he  had  theact  of  1891  never  been 
enacted.  Tbe  offenses  defined  or  created 
hy  the  former  act,  and  the  panlshment 
demaifded  against  any  of  them  by  It,  are 
in  no  wise  changed  or  affected  by  tbe  act 
of  1891;  and  a  court  would  look  In  vain 
to  the  later  act  to  And  In  It  anythlus 
,  changing  either  the  nature  of  the  offcose 
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created,  or  even  the  character  or  degrt^e 
of  the  putiiBbinent  authorized  by  the  act 
ol  1S81.  Id  bu  far  as  the  aut  of  1SS1  an- 
thorlies  the  prowcaclon  ur  puntBhinent  of 
any  person.  It  Is  not  affected  by  the  act 
uf  ItWl.  Tbe  same  pnnlshmcnt  iray  be  in- 
flicted, and  the  same  form  of  senteiicp  Is  to 
be  entered,  as  before  tbe  approval  of  the 
latter  act.  The  form  of  sentence  which 
has  been  used  tu  this  case  Is  that  urdiimrl- 
ly  used.  Id  addition  to  judfrmeut  that  the 
pvtttioner  pay  the  line  and  costa,  It  orders 
that  tbe  sheriff  **  keep  tafm  In  custody  an  til 
tbe  Jadgment  of  the  court  is  compiled 
with."  This  order  as  to  custody  Is  not  a 
part  of  the  punishment  anthorlzed  by  the 
act  of  ISSl.  It  Is  simply  nn  award  of  pro- 
cess, wlilcb  process  Is  tbe  common-law 
prouess  ol  a  capias  against  the  body  oF 
tbe  peraoD,  for  enforcing  tbe  penalty  ad- 
judged; and  thlsaward  otproeess,  though 
made  as  a  consequence  of  a  conviction  of 
the  oHenRe  created  or  defined,  and  pun- 
ished by  the  act  of  ISKl.  Is  not  made  under 
It,  but  under  the  common  law,  as  rec- 
ofcnlzed  in  the  act  ut  January  9, 1849,  c. 
217.  (section  8,  pp.  2iU,  2t>5.  McClel.  Dlff.) 
Ex  parte  Biyaat,  24  Pla.  278,4  Soatb.  Rep. 
864. 

The  pnrpuseot  tbeaet  of  1891  was  to  pre- 
vent tbelndeflnlte  Imprisonment  of  persons 
fientem-ecl  tu  pay  a  flue,  or  fine  and  costs, 
aa  tbe  result  of  Inability  t'»  pay  such  fine 
or  costs.  It  has  happened  In  several  In- 
stances that  personshave  been  held  In  cus- 
tody tor  a  considerable  length  of  time 
solely  because  of  their  Inability  to  pay  the 
fine  and  costs,  or  the  costs  when  the  sen- 
tence Inflicted  imprisonment  and  tbe  term 
bad  been  serred  orbad  expired.  These  in- 
stances, (In  ttoiue  of  which  relief  has  been 
found  at  the  hands  of  tbe  pardoning 
board,)  and  the  provision  of  the  eighth 
section  of  the  declaration  of  rights,  that 
"Indefinite  Imprisonment  shall  not  be  al- 
lowed, "have  led  to  tbe  enactment  of  the  act 
of  1891,  referred  tu  abuve,  and  another, 
approved  June  12,  1891,  c.  40:^6,  and  enti- 
tled "An  act  regarding  sentences  In  crim- 
inal cases,"  the  provliiions  of  which  need 
not  be  noticed  now. 

It  is  also  urged  that  the  net  of  May  25, 
isni,  repealH  the  act  of  March  7,  ^^17,  (sec- 
tions 1,  2.  p.  3l>i},  McCloI.  Dig.,)  which  aa- 
tlioriios  the  county  commissioners  or  the 
Bevernl  counties  toemploy  persons  Impris- 
oned In  Jail  under  seutence  upon  convic- 
tion fur  crime,  or  for  a  failure  to  pay  fine 
and  costs  Imposed  upon  conviction  for 
crime,  at  labor,  as  therein  provided,  al- 
lowing such  convicts  a  credit  as  therein 
speclHed  on  the  amount  of  fine  and  coats. 
This  act  of  1877  is  not  repealetl  by  that  uf 
May  25, 1801.  It  remains  In  full  force  and 
effect,  to  be  administered  to  tbe  expira- 
tion of  tbe  (to  days,  bnt  It  is  not  an  act 
under  which  any  one  can  be  prosecuted  or 
punished  within  tbe  meaning  of  section 

of  article  3  of  the  constitution,  supra. 

We  have  made  such  an  Investigation  In- 
to tbe  financial  condition  of  the  prisoner 
as  la  contemplated  by  the  last-named  act, 
and  he  has  made  an  oath  tn  the  effect  ro- 
qnlred  thereby,  and  we  are  satisfied  that 
be  should  be  discharged.  To  tbis  dls- 
vharge  he  was  entitled  on  the  26th  day  of 
Jane,  and  it  would  bare  been  granted 


then,  had  the  pn»per  application  and 

showing  been  mode. 

An  order  discharging  tbe  petitioner  from 
custody  win  bo  made. 


Garner  t.  State. 
(Supreme  Court  qf  Slortda.  Aug.  IS,  un.) 

ML'RUBB— SBLr-DSFEKSB— 'Thbbits  —  CHARAOrn 
OF  DeCBA^BU — COXTISCASCE — SWBABIlEa  JdKT — 
I:(TOXtOATION— Instbuctioss. 

1.  An  exoeption  to  a  mlioff  denying  a  nu>> 
tlon  for  B  continuance  Is  not  waived  ny  not  mak- 
ing the  ruling  a  ground  of  motion  lor  b  new 
trial. 

3.  A  motion  for  a  ooatlnuaaoe  rests  In  the 
sound  dlscretioQof  the  trial  court.  Wberea  mo- 
tion of  this  character — this  one  being  on  the 
grouDd  that  the  counsel  of  tbe  acoused  was  too 
sick  to  couduot  the  defease  properly— has  been 
refused,  and  It  does  not  appear  tuat  there  was 
an  abuse  of  a  sound  discretion  in  refuBlng  it,  the 
appellate  court  will  not  interfere. 

8.  When  tbe  admissibility  of  threats  Is  de- 
pendent upon  the  commission  of  an  overt  act  by 
tbe  deceased,  there  must  be  some  evidence  of  the 
overt  act;  or,  in  other  words,  there  must  t>e  evi- 
dence which  at  least  tends  to  show  that  the  de- 
oeased  had,  at  the  time  of  the  killing,  in  fiact  or 
apparently,  sought  a  confiiet  with  uie  ocuused, 
or  was  actually  or  apparently  making  some  dem- 
onstration of  attack  towards  the  accomplishment 
of  his  threats,  or  some  demonstration  reasonably 
calculated  to  induce  tbe  behel  tbat  tbe  execution 
of  the  threatened  attack  bad  actually  commenced. 
There  must  be  at  least  apparently  sucb  a  demon- 
stration oC  an  intention  to  execute  immediately 
tbe  threats  as  will  naturally  indnue  a  reasonable 
belief  tbat  the  party  threatened  will  lose  his 
life  or  suffer  serious  bodily  harm  If  he  does  not 
immediately  take  the  lite  of  his  adversary. 

4.  Threats  admissible  in  oonneotion  with  an 
overt  act  are  so  admissible  beoause  they  serve  to 
explidn  the  demonstration  or  overt  aot,  and  to 
show  the  reasoaableaess  of  the  aocused  in  believ- 
ing himself  to  be  in  that  danger  which  Justifies 
the  taking  of  human  life  in  selC-detense. 

6.  Ttie  qnestioD  of  admissibility  of  evidence 
of  threats  Is  one  for  the  court's  decision.  If 
there  is  the  slightest  evidence  tending  to  prove 
a  hostile  demonstration  which  may  reasouably 
be  regarded  as  placing  the  accused  apparently  in 
Immioent  danger  of  losing  his  life  or  sustaining 
great  tmdlly  harm,  evidenceof  the  threats  should 
be  admitted.  It  snould  be  admitted,  ulso,  where 
the  mind  of  the  court  is  in  a  state  of  doubt 
whether  or  not  the  alleged  demoastrution,  con- 
sidered in  connection  with  the  threats,  would  be 
suUcient'to  cause  a  person  of  ordinary  prudence 
to  reasonably  believe  himself  to  be  in  dangor  of 
life  or  great  bodily  harm.  They  should  not  be 
excluded,  except  where  there  is  no  evidence 
tending  to  prove  a  hostile  demonstrution  of  the 
character  iudicated  above. 

6.  The  weight  of  evidenoe  of  throats,  consid- 
ered in  connection  with  that  as  to  thii  overt  aot, 
Is,  like  tbat  aa  to  the  credibLlLtyoC  thewltnesses 
testifying  as  tu  such  act  or  threats,  a  question 
for  tuo  Jury.  It  is  for  the  Jury,  artcr  consider- 
ing all  tbe  testimony  relating  to  iho  circum- 
stances of  tha  homicide,  to  aeciula  whether  or 
not  there  was  reasonable  ground  for  a  person  of 
ordinary  prudence  to  believe  bimsjlf  to  be  in 
imminent  danger  of  losing  his  life  or  of  sustsin- 
iQg  great  bodily  harm  at  the  hands  of  the  de- 
ceased if  be  did  not  kill  him. 

7.  Evidence  of  the  violent  and  dangerous 
character  of  the  deceased  is  admissible  to  show, 
or  as  tending  tosbow,  that  a  defendant  has  acted 
In  self-defense;  or,  in  other  words,  under  snob 
circumstances  as  would  naturally  cause  a  man  of 
ordinary  reason  tu  believe  himself  to  be,  at  the 
time  of  the  killing,  In  imminent  dangeroi  losing 
his  life,  or  of  snflering  great  bodily  barm,  at  the 
bands  of  the  deceased;  bnt  swA  evidence  is  not 
admissible  for  this  pnrpoae  exes 
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plains,  or  will  rive  meaning,  sifcnifloanoe,  or 
point  to,  the  oonauct  of  the  deoeaaea  at  the  Ume 
of  the  killing,  or  will  tend  to  do  bo;  and  aaofa 

conduct  of  the  deceased  at  the  tiine  of  the  kill- 
ing, which  it  is  proposed  to  thas  ezplalo,  must 
be  shown  belore  the  auxiliarj'  evidence  ol:  such 
character  can  be  introduced.  There  must  he  ev- 
idenoe  of  stnne  demonstration  on  the  part  of  the 
accused,  which,  though  considered  independent 
of  the  dangerous  character  of  the  deceased,  would 
be  regarded  as  innocent  or  harmless,  when  re- 
ceived and  connidered  la  conneotloD  with  or 
lUostratod  by  such  chareicter  mav  arouse  a  rea- 
Bonahlebelieiof  Imminent  peril  of  the  kind  men- 
tioned. 

Where  there  is  no  evidence  tending  to 
show  that  the  killing  was  in  self-defense,  or 
leading  to  show  conduct  upon  the  part  of  the 
deceased  from  which,  even  asaaming  that  be 
was  a  violent  and  dangerous  man,  any  inferenoe 
can  be  reasonably  drawn  that  he  intended  the 
immediate  perpetration  of  an  act  imminently 
dangerous  to  the  life  of  the  accused,  or  of  seri- 
OQS  bodily  harm  to  him,  evidence  of  violent  and 
dangerous  character  of  the  deceased  Is  inadmia- 
sibie.  In  sucb  cases  there  Is  no  oondact  to  be 
Illustrated  or  explained  by  aviolent  and  danger- 
ous character.  If,  however,  there  Is  evidence 
of  any  demonstration  upon  the  part  ot  the  de- 
ceased at  the  killing,  which  his  dangerous  char- 
acter would  reasonably  and  natmiaUy  aid,  ex- 

filain,  or  give  point  or  signlllcanoe  to,  as  tend- 
ng  to  muce  out  a  case  of  aeU-defoise  on  the 
part  of  the  accused,  evidence  of  such  character 
should  be  admitted.  Its  admissiblii^ls  not  con- 
fined to  cases  in  which  there  is  doubt  of  the  gnilt 
of  the  accused,  or  of  the  degree  of  the  homicide, 
or  that  the  killing  was  in  self-defense. 

9.  The  qaestton  of  the  admissibility  of  evi- 
dence of  a  violent  and  dangerous  character  Is  for 
the  court  to  decide.  The  weight  of  such  evi- 
dence, when  admitted,  is  a  matter  for  the  con- 
sideration of  the  jury,  in  connection  with  all  the 
testimony  as  to  the  homicide. 

10.  The  fact  that  there  is  testimony  in  conflict 
with  that  tending  to  show  an  overt  act  is  not 
ground  for  excluding  evidence  of  threats  or  of 
violent  and  dangerous  character. 

11.  Proof  of  the  violent  and  dangerous  char- 
acter of  deceased  Is  to  be  made  by  evidenoe 
of  the  deceased's  general  r^ratation  In  the  com- 
monity  for  such  uharacter,  and  not  by  specific 
acts  or  general  bad  conduct, 

19.  If  the  record  in  a  criminal  cause  purports 
to  recite  the  oath  as  it  was  in  faot  administered 
to  the  inry,  and  such  oath  appears  to  be  sabstan- 
tlally  difllerent  from  that  prescribed  by  law,  it 
seems  that  a  reversal  will  result;  on  the  con- 
trary, however,  if  the  record  does  not  so  purport, 
but  merely  imports  that  the  Jurors  were  in  fact 
sworn,  without  anything  negativing  the  presump- 
tion that  they  were  duly  sworn,  the  entry  is 
soffloieat;  and  it  is  a  better  form  of  entry  than 
one  reciting  the  oath,  however  accurately. 

13.  A  record  entry  in  a  capital  case  which, 
after  showing  that  the  prisoner  was  arraigned 
and  pleaded  not  guilty,  states:  "Whereupon 
came  the  following  Jurors,  [naming  tbem,J  who 
were  duly  selected,  obosen,  impaneled,  and 
Bwom  to  try  the  issue  joined,  "—cannot  properly 
be  construed  as  purporting  or  having  been  In- 
tended to  recite  the  oath  prescribed  by  the  stat- 
ute for  petitjurors  in  capital  causes,  which  oath 
Is  as  follows:  "You  shall  well  and  truly  try, 
and  true  deliverance  make,  between  the  state  of 
Florida  and  the  prisoner  at  the  bar,  whom  you 
shall  have  in  charge.  So  help  you  Ood;"  out 
should  be  construed  as  merely  Importing  and  in- 
tended to  show  tbat  the  Jurorawere  in  fact 
sworn  properly,  or  that  the  above  oath  was  ad- 
ministered to  them, 

14.  Remarks  made  by  the  judge,  in  the  coarse 
of  a  trial,  as  to  the  credibility  of  witnesses  or  the 
weight  of  relevant  evidence,  however  inadvert- 
ently such  remarks  may  be  made,  are  the  subject 
of  exceotloa  and  of  assignment  as  error  by  the 
party  to  whom  thoy  may  seem  to  be  prejudicial, 
and  are  ground  for  reversing  a  JudgmenL  Xho 
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pollCT  of  our  Inrtsprudence  Is  tbmt  the  J1117  shall 
declae  all  such  auastlona,  entirely  liberated  from 
the  inflaence  of  the  Impresslona  of  the  Judge  as 

to  them. 

16.  Voluntary  Intoxication,  even  though  the 
immediate  effect  of  It  Is  to  render  the  jpersoo  on- 
oonscloQS  for  the  time  of  wlwt  be  Is  doiiig,  w 
temporarily  Insane,  as  distinguished  from  a  fixed 
or  settled  frenzy  or  insanity,  either  permanent 
or  intermittent,  resulting  m>m  such  Intoxication, 
does  not  excuse  a  homicide,  or  any  act  which,  in 
the  absence  of  such  intoxication  and  unconscious- 
ness or  temporary  Insanity,  the  Immediate  effect 
of  such  intoxication,  would  be  criminal.  This 
is  the  general  rule  applicable  wherever  the  vol- 
untary doing  of  the  wrongful  act  ooostitotea  the 
crime,  or  a  particular  or  specific  intent  is  not  aa 
essential  or  uonstituent  element  of  the  offense; 
and  In  all  such  cases  a  person  who  ia,  at  the 
time  of  the  commission  ot  the  act,  anoons-ious 
or  insane,  as  the  immediate  oonsoqaence  of  vol- 
untary intoxioaUon,  is  liable  in  thesune  manner 
and  to  the  same  degree thathe  would  be  if  sober. 

16.  In  oases  In  which  a  specific  or  partioolar 
intent  is  an  essential  or  constituent  element  of 
the  offense,  intoxication,  though  voluntas',  be- 
comes a  mattter  for  consideration,  or  is  relevant 
evidence,  with  reference  to  the  ability  of  the  ac- 
cused to  form  or  entertain  such  Intent.  Where 
a  person  is  too  intoxicated  to  entertain  or  be  ca- 
pable of  forming  an  essential  particular  intent, 
each  intent  cannot  exist,  and  oonseqnently  the 
offense  of  which  It  la  a  necessary  elMoent  caanot 
be  perpetrated. 

17.  Where  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  some  human  be- 
ing, is  essential  to  Uie  offense  of  murder  in  the 
first  degree,  as  it  Is  In  this  state,  Intoxioation, 
though  volnntary,  Is  relaUve  evidence  to  be  con- 
sidered by  the  Jury  as  to  Its  effect  upon  the  abil- 
ity of  the  accused  at  time  of  the  kllliag  to  form 
or  entertain  such  a  design.  If  the  jury  find  from 
the  evidence  that  the  accused  was  so  much  in- 
toxicated as  to  be  incapable  of  forming  such  a 
design,  and  yet  that  but  for  such  incapacity  he 
would  be  guilty  of  murder  in  the  first  degree, 
they  cannot  find  him  guilty  of  murder  In  tJliat 
Aegne,  because  suoh  design  is  an  essential  ele- 
ment of  murder  In  the  first  degree.  Suoh  intux- 
icaUon  and  effect  thereof  will  not  render  any- 
thing a  sufflolent  provocation  to  reduce  a  Ulling 
to  manslaughter  that  would  not  be  such  in  the 
mere  absence  of  such  intoxication  and  effecL  On 
the  contrary,  as  betwen  murder  in  any  degree 
below  the  first  and  manslaughter,  anoh  infand- 
oation  pl^rs  no  part  The  only  pnrpoae  for 
which  it  ia  admissible  la  to  show  an  absaiioe  of 
a  premeditated  design  to  kill,  or  that  the  killing 
was  not  murder  in  tne  first  degree,  and  tho  <Hily 
effect  of  proof  of  Intoxication  rendering  the  ac- 
cused incapable  of  forming  or  entertaining  such 
design  will  be  to  reduce  the  killing  to  mnrder  of 
the  second  or  third  degree,  according  to  the  cdr- 
cnmstanoes. 

18.  If  one  who  Intends  to  kill  another  becomes 
voluntarily  intoxicated,  for  the  purpose  of  carry- 
ing out  the  intention,  the  Intoxication  will  have 
no  effect  upon  the  act  and  Intent  thus  carried 
out. 

19.  Where,  in  a  trial  for  murder  In  tba  first 
degree,  it  is  proper  to  charge  upon  the  qaestion 
of  intoxication  ot  the  accused,  the  Judge  should 
instruct  the  Ji^  as  to  the  effect  ot  intoxiostioa 
to  a  d^iree  suinuleiit  to  raider  him  Ineapabla  of 
forming  a  premeditated  design  to  kill. 

20.  It  is  improper  to  chuve  a  Jury  that  the 
law  presumes  that  a  person  wno  is  sober  enough 
to  form  the  intention  to  shoot  another,  and  aot- 
oally  does  kill  him  without  JustiSoation  or  ex- 
cuse, Is  sober  enough  to  form  a  premeditated  de- 
sign to  kill  the  person  shot,  and  that  In  such 
case  the  person  ahooting  ia  criminally  liable  tar 
his  act. 

21.  A  charge  whose  effect  would  be  to  exclude 
from  the  consideration  of  the  jury  material  cir- 
cumstances of  the  killing  shown  by  the  testi- 

la  erroneous,  and  properly  refiued. 
In  ohaqtoff  upon  the  ri^htof  ieU-4«Ceii9e^ 
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«oatt  should  so  instroot  the  Jury  as  to  pre- 
serve to  the  accased  the  beoefit  of  a  reasonable 
fear  of  great  bodily  harm,  aa  well  as  of  death, 
from  the  deceased. 

28.  If  a  ]ud^  iiistruuts  the  Jury  as  to  a  major- 
ity of  them  rocommendiitg  to  the  mercy  of  the 
court  a  pcrsoit  convicted  of  a  capital  offense,  the 
fnnctioa  will  be  best  i>erformed  by  simply  giv- 
iDR  the  terms  of  the  act  to  the  jury,  and  laform^ 
Ing  thom  that  the  making  or  withholding  the  rec- 
ommendation Is  a  matter  whloh  the  law  has 

{aaccd  eotirely  within  the  discretion  of  a  major- 
ty  of  than. 

iSyttabua  by  the  Court) 

Krrortu  circuit  court,  Suwannee  coun- 
ty ;  JoH.v  F.  White,  Judne. 

I.  T.  Garner  wan  convicted  ot  the  mur- 
der In  the  firat  degree  of  one  Lioaley,  and 
brings  error.  Reversed. 

The  testimony  an  to  the  drcnmstaneea 
of  the  homicide le  Babetantlally  aBfoliowe: 

Accordinsr  to  the  state's  witncf»es>  Las- 
ley,  the  deceased,  and  four  others,  were  In 
a  room  at  Branford,  at  nlgbt,  In  Beptem- 
ber.  1800,  and  Laaleyand  t^vo  of  them  bad 
been  talking,  when,  as  Tyson  says,  the 
<l<>Tendant  came  In,  "either  out  ot  aback 
room,  or  somewhere,**  and  picked  np  a 
lantern,  and  Jerked  it  np  and  down ;  and 
about  that  time,  and  aa  the  proprietors 
were  about  to  close  np,  he  picked  up  a 
glass,  and  threw  it,  and  said,  **God  damn 
It,  let  her  go, "and  threw  the  glass;  or, 
as  another  state  witness,  Painter,  says, 
the  defendant  took  a  lantern  and  com- 
menced throwing  It  around,  and,  on  being 
spoken  to  by  one  of  the  proprietoni,  put 
it  down,  and  then  took  a  bottle  oat  of  bis 
pocket,  and  8<>t  It  down  bard  on  th« 
counter,  and  then  "took  up  a  glass  as 
though  he  thought  there  might  be  some- 
thing In  the  bottle,  and  net  the  glass 
down  veryheavy;""  this  witness  saying 
he  docH  not  "know  what  became  of  It; 
perhaps  It  went  out  of  the  window;  It 

glanced.  I  don't  think  the  bottle  broke." 
his  throwing  the  glasii,  says  Tyson, 
one  of  theproprietora  ofthe  room  or  store 
said  to  hliu,  "What  In  the  deuce  do  you 
mean ?^  and  just  about  that  time  the  de- 
ceased Jnmped  up  and  ran  towards  the 
accused,  and  pnt  his  hands  on  bis  shoul- 
ders. Tyson  tried  to  snatch  them  apart, 
and  said.  "Don't  do  that,  boys,"  but  did 
not  get  them  apart.  Defendant  backed 
towards  the  duor.  Lasley  having  his 
hands  upon  him.  Laaley  said  to  the  de- 
fendant: "I  told  yoti.  Garner,  I  did  not 
have  any  pisto],  but  you  can't  bulldoze 
me.^  Just  as  the  accused  backed  out  of 
the  door,  and  the  deceased  was  In  It,  they 
being  Tight  together,  as  tbey  were  right 
before,  and  the  latter  having  his  hands  on 
the  accased,  and  Tyson  being  by  Lasley 
with  his  hands  on  him,  the  accused  shot, 
striking  Lasley  In  the  abdomen,  and,  as 
soon  as  this  shot  was  flred,  the  three 
"  rushed  out  on  thesldewalk  in  front  of  the 
house.  .Tust  as  they  got  in  the  door,  and 
before  the  first  shot.  Tyson  said  tu  ac- 
cused: 'Gamer,  don't  do  that;  it  will 
cost  you  trouble;*  and  Lasley  said.  *Yea; 
It  will  coat  yon  trouble.*"  After  they  all 
got  out,  Laaley,  according  to  Tyson's 
statement, seems  to  have  started  towards 
the  door  of  his  own  office,  which  was  10 
or  15  foet  south  of  the  dour  they  had  come 
out  of,  and  Tyson,  seeing  or  thinking  that 
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Gamer  was  going  to  shoot  again,  said  to 
him:  "My  God  Almighty.  Pete,  don't  do 
that."  Gamer  shot  him  again,  and  Ty- 
son and  Lasley  each  said:  "Don't  do 
that."  Lasley  fell  at  the  second  shot,  and 
Gamer  followed  him  up,  and  shot  three 
more  times,  Tyson  saying  to  him:  "Gar- 
ner, don't  do  that,  the  man  Is  dead. 
What  do  you  want  to  shoot  him  for?" 
Garner  then  turned  to  Tyet)n,  and  said. 
"Goddamn  you,  I  will  shoot  you;"  and 
bis  pistol  snapped,  he  having  shot  out  all 
his  bullets.  Lasley  was  in  his  shirt- 
sleeves, and  had  no  arms  In  bin  hands  or 
on  him,  and  was  seen  to  make  no  effort 
or  act  ontslde  of  what  has  been  stated. 
Garner,  when  drat  noticed,  had  a  pistol 
buckled  around  him.  or  sticking  In  the 
waist-bund  ot  his  pants,  and  visible  to 
everybody.  There  had  been  an  excursion 
that  day,  and  the  witness  states  that 
none  of  the  pbrtles  were  drunk,  bat  all 
had  taken  a  drink,  and  Garner  was  the 
drunkest  man  there.  Painter,  one  of  the 
proprietors,  says  when  he  first  noticed 
Garner  and  Lasley  they  appeared  in  the 
room  together;  and  after  speaking  of  the 
bottle  and  glass  he  says:  "And  then  he 
and  Mr.  Lasley  and  Dr.  Tyson,  and  they 
all  seemed  to  quiet  Gamer,  and  I  heard 
Lasley  remark  to  him :  'Garner,  we  have 
been  out  and  had  a  talk,  and  I  told  him  I 
did  nut  kiive  a  weapon  of  any  kind.' 
From  that  they  went  out  ot  the  door, " 
Painter  started  along  with  them,  and 
heard,  but  did  not  see,  the  fourth  shot, 
and  looked  out  on  bearing  it,  and  noticed 
what  was  going  on,  and  walked  on  far- 
ther towards  the  door,  and  heard  Lasley 
nay,  "Don't  do  that."  and  at  that  time 
Gamer  shot  him.  He  then  describes  the 
subsequent  shooting.  Gamer  was  doing 
no  business  In  the  room.  There  "were 
three  lamps,  with  a  lantern."  There  was 
a  back  room  to  the  bouse,  and  Painter 
thinks  Lasley  and  Garner  had  come  in 
from  the  back  room,  saying  tbey  hod  been 
back  that  way.  That  Gamer  made  n6 
nftenslve  remarks  to  Lasley  or  to  hlmsell 
that  he  (witness)  heard.  That  Garner, 
Lasley,  and  Tyson  went  oat  of  the  door. 
Noticed  them  as  they  started  out.  Las- 
ley had  his  bands  on  him.  All  there  to- 
gether. Thinks  Lasley  was  trying  to  get 
Gamer  out.  This  wa^  his  Idea.  He  did 
not  hear  Lasley  tell  Garner  he  could  not 
bulldoze blm.  but  heard  of  It;  that,  when 
Lasley  said  to  Garner  that  he  did  not 
have  any  pistol  or  weapon  of  any  kind. 
Garner  was  not  speaking  to  him  that  wit- 
ness heard;  that  Granford  and  witness 
had  a  shop  in  the  room,  and  Lasley  kept 
their  books.  Laaley  bad  no  arms.  Was 
in  his  shlrt-sIeeves.  Another  witness, 
Cranford,  who  was  In  the  room,  and  de- 
scribes bis  position  as  being  to  the  right 
and  rear  of  Lasley,  and  five  or  six  feet 
from  him,  says  that  Lasley  said  to  Oar* 
ner.just  before  he  shot, "I  havehad  a  con- 
versation with  you.  and  told  yuu  that  I 
bad  no  pistol  or  any  kind  of  weapon;" 
that  be  did  not  see  Laaley  throw  bin  hand 
to  his  hip  pocket;  that  Lasley  did  n(»t 
throw  his  hand  back;  and  that  there  was 
no  pistol  found  In  the  house;  that  ho  was 
looking  directly  at  him.  Tyson  and  Gar- 
ner were  at  the  door,  and-. Tyson  .bad 
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canffht  Garner's  aim,  and  be  did  not  aee 
Jjaalvy  put  his  arm  bpbiiid  him.  Belns 
OHkef]  in  what  position  Lasley  was  staiid- 
iDfv,  be  said  tbey  were  "mixed  up  to- 
gether:** that  witness  stood  stftl  aa  they 
advanced  towards  theduor  antll  they  Rot 
out  of  it;  that  when  the  firing  L>um- 
menced  they  were  ]UMtout«ide  theduor; 
they  were  all  toKether;  no  firing  until 
tbey  got  out  of  the  door.  Could  not  tell 
bow  Laflley  was  standing.  It  was  a  kind 
of  aacuffle.  It  took  a  mighty  little  tlmefor 
them  to  get  to  the  door.  Does  not  think 
Lasley  could  bare  put  his  band  to  bis  hip 
pocket  without  his  seeing  it.  Was  not 
anticipating  any  ditflculty.  Did  not  know 
there  was  anything  between  them.  From 
the  time  tiiey  went  tugetbt^r  be  expected 
a  difficulty;  was  watching  them. 

The  account  which  A.  J.  Wlnburn.  a 
witness  In  behalf  of  tha  defendant,  gives 
of  the  killing  Is  as  follows:  He  says  that 
he  was  present,  but  "  out  doors, "  when  the 
difficulty  occurred ;  "outside  to  the  left  of 
the  dour. '*  Was  standing  with  his  face 
towards  the  house,  and  his  arm  resting 
OS  the  railing  that  went  up-stairs,  and  he 
conld  nee  through  the  glass  window  into 
the  building.  Witness  makes  a  diagram. 
That  he  could  see  very  plain  through  the 
window.  Was  six  or  seveu  feet  from  the 
door.  Saw  Painter,  Cranford,  Garner, 
Lasley,  and  Tyson  through  tbe  window. 
Fainter  was  behind  the  counter.  There 
were  two  counters.  Painter  was  behind 
the  one  on  the  left-hand  side,  as  you  go 
into  the  house,  or  on  the  south  side,  be- 
hind tlie  same  counter  that  Cranford  waa. 
Gamer  was  standing  In  the  bouse  about 
opposite  to  Painter  and  Cranford,  but  fur- 
ther back  In  the  house.  Lasley  was  right 
in  front  ol  Gamer.  **  Question.  Where 
was  Tyson?  Answer.  A  little  to  the 
right;"  and  when  witness  heard  the  lum- 
bering going  on  be  (Tyson)  "was  a  little 
to  the  right  of  Lnsley  and  Cranford, 
when"  wituess**  heard  the  lumbering  com- 
mence."  Witness  further  says  a  pistol 
was  flreil.  Garner  fired  It  at.  It  seemed, 
Lasley.  At  this  time  Lauley  had  his  left 
hand  on  Gamer,  "and,  to  the  best  I  could 
tell,  be  had  his  light  hand  behind  him 
that  way,"  (showing,  an  if  putting  the 
right  hand  tn  tbe  hip  pocket.)  On  being 
asked  how  far  this  was  from  tlie  east 
dour,  he  replied  that  he  supposed  It  was 
"not  over  four  or  five  feet  Inside  the  door; 
it  was  Just  inside. "  He  also  stated  that 
two  shots  were  fired  inside  the  huuse,  and 
that  Garner  fired  the  second  shut;  that 
Tyson  and  all  three  came  out  together, 
and  Lasley  turned  and  made  for  bis  office. 
Three  or  four  shots  were  fired.  As  Gar- 
ner and  Lasley  were  approaching  Lasley's 
front  door  they  were  all  jumbled  up  to* 
gether;  all  thrne  of  them, — Tyson,  Garner, 
and  Lanley.  Tyson  was  thrown  out  some 
to  the  left  of  the  others.  Lasley  started 
out  when  the  first  shot  was  fired.  Gar- 
ner was  going  backwards  when  Lastey 
had  his  leit  hand  on  bim,  and  his  right 
band  in  the  way  indicated  by  witness. 
On  cross-examination,  the  witness  staled 
that  he  was  sworn  before  the  coroner  at 
the  inquest  at  Branford,  and  acknowl- 
edged his  signature  to  the  evidence  taken 
down,  and  said  that  be  thought  be  bad 


stated  that  Lasley  had  his  hand  on  hla 
hip;  and,  being  asked  if  be  bad  stated 
"that  be  sawthem  through  tbe  window," 
repliefl,  did,  sir.  I  think  I  gave  tbe 
same  statement  to-day  that  I  made— gave 
— before  the  coroner's  inquest and,  fur* 
ther,  that  Gamer  was  going  backwanls, 
and  that  Lasley  was  following  him. 
Here,  this  mode  of  examination  was  ob- 
jected to,  the  prisoner  Insisting  that  all  of 
tbe  evidence  of  tbe  wltneee  before  tbe  cor- 
oner should  be  read  to  htm,  and  he  tbeo 
be  asked  If  he  made  "such  and  nich  a 
statement,**  which  objection  was  sas- 
talnefl,  and  the  state  attorney  proceeded 
to  read  the  evidence.  Of  this  testimony 
It  is  necessary  to  say  no  more  than  that 
It  contains  no  Rtatement  as  to  the  throw- 
hig  of  the  band  to  tbe  hip  pocket.  Vfit- 
ness,  continuing,  says  that  he  and  Bart 
went  out  together  and  turned  to  the  left, 
which  brought  them  on  the  right  as  yoa 
go  into  the  bailding,  and  that  he  saw 
firing  In  the  bouse  through  tbe  window; 
that  the  first  thing  which  attracted  bis 
attention  to  the  house  was  hearloK 
"something  go  like  it  was  thrown, and  al- 
BOBome  loud  words,  and  thlacaused  me  to 
look  In ; "  that  he  heard  Mr.  rranford  say 
inside  the  bouse,  "Pete,  don't  do  that;" 
thinks  it  was  he  that  said  It.  WltDeea 
had  seen  Garner  In  the  room  before  going 
out.  Gamer  hud  a  pistol  fixed  in  bis 
waist-band.  Lasley  was  in  bis  stilrtr 
sleeves,  his  hip  pocket  exposed  to  view. 
"Question.  Was  he  armed  with  a  plstul? 
Answer.  No,  sir;  I  never  sawany»buthe 
was  like  a  good  many  other  petiple.— be 
could  carry  it  In  his  shirt -aleeres,  and 
not  be  seen. "  Heard  I^eley  say  to  Gar- 
'ter:  "That  is  the  way  to  carry  tliem ;  not 
concealed."  That  his  testinmny  at  the  lu- 
quest  was  read  over  to  him  before  he 
signed  it.  Was  standing  with  hla  right 
hand  on  tbe  stair  railing.  Was  staodhig 
not  over  three  feet  from'  the  window. 
That  it  gave  him  a  plain  view  Insldeuf  tbe 
house.  That  when  Hurt  and  witDess 
walked  out  the  crowd  was  hII  about  tlie 
middle  of  the  store.  The  staircase  ran 
out  a  little,  about  or  probably  three  feet 
further  than  tbe  house.  The  window  is 
not  exactly  aqaare  t)ehind  the  counter. 
Painter  and  Cranford  were  over  on  tbe 
other  side.  Lasley  was  at  L  (in  huuse) 
when  he  bent  over.  Saw  Lasley  when  he 
fell.  He  fell  so  that  his  cheek  stmck  tbe 
duor-step.  There  was  n  bruise  where  be 
struck  thestepa.  Twtishots  were  fired  alt- 
er he  fell.  Kuppose  Garner  was  in  two 
feet  of  Lasley  when  be  fell  down  hdora 
the  lust  two  shots  were  flred.  Oaraer 
had  followed  bIm  up.  Did  not  see  aaj 
weapons  on  Lasley  at  all.  "The  rcasoo 
why  I  thought  Lasley  washltlnthe  stom- 
ach was  because  he  just  bent  over  that 
way,  [showing.]  Lanley's  face  was  to- 
wards me,  and  Garner'a  the  other  way.' 

J.  J.  Lasslter,  a  witness  for  d^endant, 
testified  that  he  was  between  Bexipy'a 
store  and  the  Garner  buuse  when  the 
shooting  commenced.  Bcxley's  store  b 
immediately  across  the  street.  Did  oot 
see  the  shoutlns;  only  that  which  was 
done  outside.  There  were  two  shuts  fired 
on  the  Inside  of.  the  huuse,  and  tbinku 
there  were  three  more  ^ua  the  uutsirte.  In 

Digitized  byLjOOglC 


FU.) 


GARKER 


c.  STATE. 


839 


front  of  the  bullffini;.  First  two  shots 
were  fired  In  Garner's  house.  Cranford  wus 
durin)<  bualnesB  there.  It  was  a  store 
were  Roods  were  sold.  Wltnetw  was  a  lit- 
tle "bard  of  hearlns.** 

J.  a.  White,  for  plaintiff  Id  error.  W.  B. 
Lamar,  Atty.  Qpd.,  for  defendant  in  nrror. 

Ranbt.  C.  J.,  (after  stating  ttie  facts.) 
The  defendant  was  convicted  of  murder  In 
the  first  degree  In  February  last  in  the  cir- 
cuit <!ourt  In  Su  wannee  county. 

I.  Tbe  first  error  usstgned  Is  the"o7er- 
ruling  of  the  defendant's  motion  tor  a  con- 
tinuance, and  furring  him  to  trial  while 
hiB  attorney  was  too  sick  to  properly  con- 
duct the  defense.** 

The  bill  of  exceptions  shows  that,  on 
the  18th  day  of  February.  L.  B.  Clifton 
was,  on  the  application  of  counsel  on  both 
sides,  sworn  as  stenographer,  and  the 
state  attorney  announced  ready,  and,  In 
answer  toaquedllun  whether  the  defend- 
ant was  ready  to  proceed,  Mr.  Grant,  tbe 
detendanrs  counsel,  stated  that  be  had 
not  yet  been  furulshed  with  a  copy  of  the 
indlccment,  and  the  names  of  the  special 
Yenire  summoned  in  the  cause,  and  de- 
manded that  he  be  now  furnished  with 
them.  Tbe  court  directed  the  clerk  to  lur- 
nlah  them,  and  suspended  further  proceed- 
iufcs  In  tbe  case  until  it  was  done,  giving 
an  hour  s  time.  At  tbe  expiration  ol  the 
bonr.  when  thin  had  been  dune,  Mr.  Grant, 
being  asked  If  he  was  now  ready  to  pro- 
ceed, made  a  motion  for  a  continuance, 
stating  In  his  pl£ice  at  the  bar  that  hewas 
sick,  and  unable  to  conduct  the  case,  and 
tbat  he  was  sole  counsel  in  tbe  cause.  To 
this  motion  the  court  responded,  stating* 
In  aabstance,  tbat  on  tbe  luth  day  of  the 
month  tbe  case  was  aoaoded  and  set  for 
tlie  18tb  day,  and  under  tbat  agreement 
the  state's  witnesses  were  discharged  till 
the  isth ;  and  thnt  on  the  17th,  at  noon, 
during  a  trial  oi  a  murder  case  In  whicli 
Mr.  Grant  was  counsel  for  the  defendant 
therein,  the  court  was  moved  for  a  special 
venimto  try  the  present  cause,  the  defend- 
ant being  in  court.  Tbat  no  objnctlnn 
was  then  made  to  going  into  thecase,  uor 
any  intimation  given  of  any  physical  in- 
ability upon  tbe  part  of  counsel.  That 
tho  conrt,  on  the  17th,  after  conferring 
with  the  sberlET  and  cieik,  and  asking  tbe 
opinion  of  Mr.  Grant,  which  he  dec-lined 
to  give,  ordered  a  special  vealmot  5U  tales- 
men. Tbe  court  further  obHerved  tbat  14tt 
Dames  had  been  drawn  from  the  box  prior 
tu  this  order,  which,  with  these  SO,  would 
leave  only  96  to  serve  during  tbe  "next 
year; "  that  be  thought  It  was  the  duty  of 
counsel  to  object  "on yesterday,  when  this 
question  was  brought  up ;  and  tbe  court 
dlatlnctly  stated  tbat  be  would  not  sum- 
mon the  special  vvntra,  if  the  cause  was  not 
ready  fortrial.  Noobjectlon  was  made  on 
the  ground  of  physicai  disability,  and  the 
order  was  made, and  has  been  executed  by 
summoning  tbe  talesmen  who  are  now 
present  In  conrt.  If  Mr.  Grant  has  since 
been  taken  sick,  so  as  to  render  It  un- 
safe for  him  to  represent  bis  client,  tbat 
tact  would  appeal  tu  tbe  court  and  tn  tbe 
state  aCturney.;  but  there  is  no  evidence 
here,  nor  certificate  of  any  physiclao,  nor 
does  Mr.Qraat  make  an  affidavit  himself." 


The  court  further  stated  that  he  would 
give  counsel  an  opportunity  to  present  a 
certificate,  and  would  also  order  a  per- 
sonal examluatlou  of  counsel,  and  notified 
both  client  and  counsel  that,  if  the  latter 
was  physically  unable  to  conduct  the 
case,  tbe  former  must  obtalu  additional 
counsel,  and  then  gave  counsel  until  "two 
o'clock"  to  amend  his  motion  as  ho  might 
deem  proper;  and  appointed  Drs.  Carroll 
and  Overstreet  to  make  a  personal  ex- 
amination and  report  to  the  court,  and 
notified  tho  prisoner  tbat  he  must  secure 
additional  connsel  If  the  repurtsbowed  his 
counsel's  **luabillty."  TotbisralinK  couo- 
set  excepted.   Mr.  Grant,  after  a  recess, 

g resented  bis  affidavit,  and  asked  tbat  it 
e  filed.  This  affidavit  Islo  tbeefiect  tbat 
he  was  "  the  only  counsel  In  the  caite, "  and 
that  be  "is  physically  unable  on  the  trial 
of  said  cause  to  properly  represent  tliesaid 
I.  T.  Garner  as  his  counsel."  A  report, 
signed  by  Drs.  Airth  and  Carroll,  was  also 
filed,  which  Is  as  follows:  "  We  hereby  cer- 
tify that  we  havecarefully  examined  D.  F. 
Grant  with  reference  to  his  physical  con- 
dition and  general  health,  and  weflnd  hini 
convalescing  from  an  attack  of  the  grippe. 
Mr.  Grant  is  not  in  a  prime  condition  of 
health,  although  not,  In  our  opinioa.  en- 
tirely Incapacitated,"  etc.  Tbe  court  then 
observed  that  it  was  advised  and  knew 
thnt  on  yesterday  Mr.  Grant  made  an  able 
defense  in  a  capital  felony  case;  tliat  he 
came  Into  court  this  morning,  and  entered 
into  the  defense  of  a  client  charged  with  a 
felony  with  his  usual  skill;  and  that  after 
tbe  special  talesmen  were  in  court,  and  this 
case  sounded  for  trial,  and  after  being 

g resent  last  week  and  this  week  In  conrt, 
e  then,  at  the  last  moment  this  morning, 
asked  for  copies  of  the  Indictment  and 
vnaire,  thus  delaying  the  court  for  an 
hour,  and  he  also  consented  with  theslate 
attorney  to  employ  a  stenographer  to 
take  the  testimony,  who  was  sworn  in  In 
his  presence  before  tbe  morion  for  a  con- 
tinuance was  made.  Also  that  It  had 
"come  to  the  knowledge  of  tho  court  that 
MaJ.  Gallaher  htfa  been  employed  to  assist 
in  the  defense."  Tbe  court  then  denied  the 
motion,  stating  that  upon  the  completion 
of  the  Jury  the  case  would  he  adjourned 
until  to-morrow,  so  as  to  give  Mr.  Galla- 
her an  opportunity  of  conferring  with  bis 
witnesses  and  other  counsel.  To  this  rul- 
ing counsel  for  defendant  excepted,  and 
Mr.  Grant  then  offered  a  certificate  o(  a 
doctor  in  reference  to  the  sickness  of  a 
witness  for  defendant,  annonnclnir  that 
blH  purpose  was  to  learn  if  the  certificate 
was  sufficient  to  excuse  tlie  witness  from 
coming,  the  conrt  answering  that  it  wus 
not,  and  asked  If  counsel  wished  an  attach 
ment;  to  which  counsel  replied  that  he 
would  telegraph  fur  him,  and  thought  he 
would  come. 

The  failure  to  assign  this  ruling  as  a 
ground  in  tbe  motion  for  a  new  trial  was 
not  a  waiver  or  abandonment  r>r  it.  Du- 
puls  V.  Thompson.  16  Fla.  69;  Farriah  t. 
Railroad  Co..  27  Fla.  — ,  9  South.  Rep. 
6U6.  A  question  of  this  kind  rests  in  the 
sound  discretion  of  the  trial  court,  yet  an 
appellate  cunrt  would  not  hesitate  to  in- 
terfere where  It  was  shown  that  such  dis- 
cretion had  Iwen  exercised  to  the  injustice 
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of  the  prisoner,  or  been  abused.  New- 
berry V.  State,  2«  Fla.  — ,  8  South.  Rep. 
44.'!.  It  la  apparent  that  the  iarljce  did  not 
participate  In  couneerH  dlstruat  of  his 
physical  ability  to  properly  represent  hla 
cllent^andlt  Is  evident  tbat  he  did  not 
think  there  had  been  any  sncta  chan^  la 
hlf  physical  condition,  since  the  order  of 
the  17th  of  February  tor  the  special  venire, 
as  Impaired  the  profesHionalquallfieatlnnB 
he  had  exhibited  throughout  the  weekpre> 
cediDg.and  up  to  the  motloa  fur  a  contin- 
uance. Such  a  chantce,  It  Is  true,  miKht 
have  taken  place  since  such  order,  and 
even  Just  before  the  entry  of  the  motion, 
and  the  clrcumstancea  of  a  case  might  be 
such  that  it  wonld  be  a  great  vrronff,  In 
fact  a  patent  dental  of  Justice  to  a  client, 
to  force  htm  to  employ  new  counsel  nnac- 
quainted  with  the  (acts,  and  uninformed 
by  due  study  of  the  proper  defense  to  be 
made,  and  to  an  Immediate  trial,  or  to 
one  even  dnrlns  the  term.  Under  such  dr- 
cnmstancps.  of  coarse,  the  qnestlon  of  the 
issue  and  serrice  of  the  npeclal  realre,  the 
presence  of  the  taletimcn,  the  number  of 
namt»  In  the  Jury-box,  and  everything  in- 
cidental to  such  questions,  would  be  en- 
tirely subordinate  to  the  rights  ot  the  ac- 
cused, whose  Justice  and  fair  trial,  and 
not  the  conTenience  or  gain  of  his  counsel, 
are  the  objects  to  be  secured  or  kept  from 
barm.  But  here  no  such  change  In  eondl- 
tion  iB  exhibited,  nor  does  the  showing 
made  present  any  other  facta  which  aa- 
tbf>rij:e  our  Interference.  Mr.  Grant's  affi- 
davit Is  merely  a  general  statement  of  his 
physical  condition,  and,  though  made 
after  the  court's  snggestion  as  to  the  pos- 
sibility of  any  such  cbaniie  subsequent  to 
the  Issue  of  the  veotre.he  does  not  mention 
anything  on  this  point,  nor  does  he  state 
any  sabstantive  fact  upon  which  the  Judg- 
ment of  an  appellate  court  could  act  in 
forming  h  conclusion  as  to  a  person's 
physical  condition;  and,  t>e8ides  this,  the 
report  of  the  physicians,  whatever  weight 
should  be  attached  to  It  as  evidence,  Is  so 
Jodednite  as  to  leave  as  uninformed  as  to 
his  exact  stutiis  between  the  extremes  of 
"prime  condition"  and  of  being  "entirely 
Incapacitated."  Considering  these  feat- 
ures of  the  application,  and  what  Mr. 
Grant  had  been  able  to  dopriorto  the  mo- 
tion, and  that,  as  the  bill  of  exceptions 
shows,  he  con  tinned  In  the  defense  of  the 
cause,  examining  and  crosH-examinlng  all 
the  witnesses,  with  one  or  two  exceptinns, 
and  tbat  no  attempt  Is  made  Co  designate 
any  particular  wherein  the  defendant  has 
aoffered,  and  that  no  such  claim  was  made 
on  the  motion  (or  anew  trial,  we  are  forced 
to  conclude  that  no  injustice  was  done  the 
prisoner  or  his  counsel,  nor  any  judicial 
discretion  violated.  In  overrallng  the  mu- 
tton for  a  rontinuance. 

II.  The  second,  third,  and  fifth  nsslgn- 
menta  of  error  Involve  questions  iiB  to  the 
admissibility  ot  evidence  of  threats  by  the 
deceased  against  the  defendant,  andot  the 
violent  and  dangerous  character  of  the 
deceased. 

Threats  are  admissible  when  they  are 
part  of  the  rea  /lestSB,  or  when  there  Is 
doubt  as  to  who  began  the  fatal  difficulty, 
and  It  fa  not  material  in  either  of  these 
faaes  that  they  should  have  been  prevl* 


ously  conveyed  to  thedefendant.  Bond  v. 
State,  21  Fla.  73H.  7.51,  752.  and  authorities 
cited ;  Myers  v.  State,  62  Ala.  599.  Except 
In  the  above  Instances,  threats  previously 
made  by  the  deceased,  whether  communi- 
cated to  the  defendant  or  not,  are  not  ad- 
missible, unless  there  is  testimony  which 
at  least  tends  to  show  tbat  the  deceased 
at  the  time  of  the  killing  had  In  fact  or 
apparently  sought  a  conflict  with  the  ac- 
cused, or  was  actually  orapparently  mak- 
ing some  demonstration  or  overt  act  of 
attack  towards  the  accomplishment  or 
consummation  of  such  threats.  There 
must  be,  at  least  apparency,  such  a  deni- 
unstration  ot  an  Immediate  Intention  to 
execute  the  threats  as  will  natarally  In- 
duce a  reasonable  belief  that  the  party 
threatened  will  lose  his  life  or  suffer  aerl- ' 
ouB  bodily  harm  l(  be  does  not  immediate- 
ly take  the  life  of  his  adversary.  It  must 
be  such  an  act  as  Is  reasonably  calculated 
to  Induce  the  belief  that  the  execution  (rf 
the  threatened  attack  has  been  actually 
commenced.  Bond  v.  State,  and  Myers  v. 
State,  supra:  Smith  v.  State.  25  Fla.  617. 
6  South.  Rep.  482;  Evans  v.  State,  44  MIhs. 
7fi^;  Payne  v.  State,  60  Ala.  80;  Campbell 
V.  People,  16  lU.  17;  Irwin  v.State,  43 Tex. 
286:  Prltchett  v.State,  22  Ala. 3»;  Pond  v. 
People,  S  Mich.  150.  The  circumstances  of 
the  killing  must  be  auch  as  tend  to  raiae 
or  sapport  a  case  of  seU-d^enae.  There 
must  be,  at  leaat  apparently,  a  hostile 
demonstration,  or  overt  act  of  attack, 
tending  to  show  that  the  accused  wastn 
such  Imminent  danger. 

The  question  of  the  admissibility  of 
threats  is  one  for  the  court's  declHlon.  If 
there  is  the  slightest  evidence  tending  to 
prove  a  hostile  demonstration,  which  may 
be  reasonably  regarded  as  placing  the  ac- 
cused apparently  In  Imminent  danger  of 
loHlug  his  life  or  sustaining  great  bodn3* 
harm,  the  threats  should  not  be  excluded. 
Roberts  v.  State,  supra;  Dupree's  Case. 
33  Ala.  380;  Horbach  v.  State,  43  Tex.  242: 
Holly  v.Stete, 55 Miss. 424;  Splvey  v.  State. 
r>8  Miss.  868;  Russell  v.  State,  11  Tex.  App. 
288.  They  are  admissible  because  tbey 
serve  to  explain  the  denionstratiuc  or 
overt  act  which  Is  the  predicate  for  their 
Introduction,  and  to  show  the  reasona- 
bleness of  the  accused  in  believing  himself 
in  that  danger  which  Justiftes  the  taking 
of  human  life.  It  is,  however,  not  to  b« 
forgotten  that  the  weight  ot  such  threats, 
considered  in  connection  with  thA  alleiced 
overt  act,  is,  as  Is  the  credibility  of  the 
vvltneeses  testifying  to  either  such  act  or 
threats,  a  question  for  the  Jury.  Myers 
V.  State,  62  Ala.  599;  Pridgen  v.  State, 
31  Tex.  420:  People  v.  Rector,  19  Wend. 
589;  Howell  v.  State,  5Ga.&4.  Tbeadmls- 
slon  by  the  court  of  either  the  one  or  the 
other  implies  nothing  aa  to  its  truthful- 
ness or  weight.  The  court  dIschargeH  Its 
delicate  functions  In  admitting  or  oxdoil- 
Ing  the  threats,  and  It  should  admit  them, 
even  where  its  mind  Is  In  a  state  o(  doubt 
whether  or  not  the  alleged  demonstration, 
considered  In  connection  withauch  threats, 
would  be  sufficient  to  cause  a  man  of  or- 
dinary prudence  to  reasonably  believe 
himself  to  be  In  danger  «r  lUe  or  great 
bodily  barm;  tor  all  such  doubta  aru  to 
be  solved  In  favor  of  the  accused,  (Holly 
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T.  State.  65  Miss.  424,)  and  will  not  ex- 
clude them,  except  where  there  In  no  proof 
ul  any  act  tending  to  caoBe  such  a  per- 
Koii  to  reasonably  entertain  such  a  fear, 
<nond  T.  State,  supra;  Smith  v.  State, 
•^'i  Fla.  617.  6  South.  Rep.  482':  Holly  v. 
ijtute,  Bupra;  Payne  v.  State,  60  Ala.  80; 
Hiiifield  V.  State,  J5  Neb.  484, 19  N.  W-Rep. 
4iOi :  >  but  wfieo  the  court  does  admit  them 
it  la  for  the  Jury  to  aay,  after  considering 
all  the  testimony,  whether  or  not  they  be- 
lieve the  accused  had  even  apparently  rea- 
Huuable  KroundH  for  bellevluff  that  he  was 
In  imminent  danger  of  life  or  great  bodily 
litinu,  and  the  court  Is  not  responsible  for 
the  manner  in  which  Juries  discharge  this 
lonctlun. 

Evidence  of  the  violent  and  dangerous 
character  of  the  deceased  is  admissible  to 
show,  or  as  tending  to  show,  that  a  de- 
fendant has  acted  In  seU-defoise,  or.  In  oth- 
er words,  under  such  circumstances  as 
would  have  naturally  caused  a  man  of  or^ 
ilinnry  reason  to  believe  that  he  was  at 
the  tl>ne  of  the  killing  in  imminent  danger 
of  losing  his  life  or  suffering  great  bodily 
liarm  at  the  hands  of  the  deceased;  but 
It  Is  not  admissible  for  this  purpose,  ex- 
cept where  it  explains,  or  will  give  mean- 
ing, significance,  or  point  to  the  conduct 
uf  the  deceased  at  the  time  of  the  killing, 
or  will  tend  to  do  so;  and  such  conduct 
nf  the  deceased,  at  the  time  of  the  killing, 
which  it  is  proposed  thus  to  explain, must 
be  shown  before  the  anxlllary  evidence  of 
such  character  can  be  introduced.  Hor- 
bach  V.  State,  43  Tex.  342;  Hudson  v. 
State.  6  Tex.  App.  573;  Franklin  v.  State, 
2yAla.l4;  Ellandv.State.52Ala.322;  Rob- 
erts T.  State,  68  Ala.  156.  There  must  be 
upon  the  part  of  the  deceased  some  dem- 
uitstration  which,  though  considered  In- 
dependent ol  the  dangerous^ character  of 
the  deceased,  would  be  regarded  as  inno- 
cent or  harmless,  when  received  and  con- 
sidei-ed  in  connection  with  or  illustrated 
by  nnch  charactr>r  may  arouse  a  reasonar- 
blo  belief  of  Imminent  peril  of  the  kind  la- 
dicated  above.  Hudson  v.  State,  supra; 
Splvey  V.  State,  58  Miss.  858;  State  v.  Rob- 
ertson. 30  La.  Ann.  UO  ;  Prltchett  v. State, 
22  Ala.  39.  Where  there  Is  no  evidence 
tending  to  show  tliat  the  killing  was  in 
self-defense,  or  any  conduct  upon  the  part 
of  the  deceased  from  which,  even  assum* 
ing  that  he  Is  a  violent  and  dangerous 
innn,  any  inference  can  reasonably  be 
drawn  that  he  Intended  the  Immediate 
perpetration  of  an  act  imminently  danger. 
ouB  to  the  life  of  the  accused,  tir  of  serious 
bodily  harm  to  him,  the  testimony  Is  in- 
admissible. In  soch  cases  there  is  no  cnq- 
duct  to  be  illustrated  or  explained  by  the 
character  under  dlscnsplon.  Bond  v 
State,  snpra;  Irwin  v.  State,  43  Tex.  236; 
Hudson  V.  State,  supra;  BowIpb  v.  State, 
58  Ala. 835:  Etiand  v.  State,supra;  Frank- 
lin V.  State,  supra;  Prltchett  v.  State,  su- 
pra; People  V.  Murray,  lOCal.  809;  PeoT>le 
T.  Edwards.  41  Cal.  041;  State  v.  Hicks, 
27  Mo.  People  v.  Garbutt.  17  Mich.  9. 
The  admissibility  of  the  evidence  Is  not 
confined  to  cases  In  which  there  Is  doubt 
of  the  gailt  of  the  accused,  or  of  the  de- 
gree of  the  homicide,  or  that  the  killing 
was  In  self-defense.  Elland  v.  Statu, 
Franklin  v.  State,  and  Horbach  r.  State, 
T.98ana23— 58| 
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snpra.  If  there  Is  at  the  killing  any  dem- 
onstration upon  the  part  of  the  deceased 
which  bis  dangerous  character  would  rea- 
sonably and  naturally  aid,  explain,  or 
give  point  or  sigoiflcance  to,  as  tending  to 
make  out  a  case  of  self-defense  upon  the 
part  of  the  accused,  evidence  of  such  chap* 
acter  should  be  admitted.  The  philoso- 
phy of  the  introd  action  of  this  kind  of  ev- 
idence is  founded  In  human  nature.  Thongh 
in  the  eyes  of  the  law  It  Is  no  less  a  crime 
to  kill  a  brutal,  dangerous,  or  otherwise 
bad  man,  without  apparent  caasefor  rea- 
sonable belief  upon  the  part  of  the  slayer 
of  Imminent  danger  to  his  life,  or  of  seri- 
ous bodily  harm,  creating  an  immediate 
necessity  for  the  killing,  yet  the  same  nieu- 
ancing  demonstration  which,  made  by  a 
man  of  peaceable  and  law-abiding  charac- 
ter, would  suggest  no  sense  of  danger 
would,  when  made  by  one  of  a  violent 
and  dangerous  nature,  reasonably  and 
naturally  arause  genuine  feelings  of  Immi- 
nent danger  to  life  or  of  great  bodily 
barm.  Men  who  ane  assailed  act  In  de- 
fending themselves  with  promptness  and 
force  in  proportion  to  the  violent  and 
dangerous  character  of  the  assailant. 
The  law,  in  deciding  whether  or  not  a  per- 
son has  in  slaying  another  aete<I  under  a 
reasonable  belief  that  he  was  in  imminent 
danger  of  life  or  great  bodily  harm,  con- 
siders all  the  circumstances,  and,  among 
others,  the  dangerouii  character  of  the 
deceased,  when  it  Is  by  the  clreumstances 
of  the  killing  rendered  admissible  in  evi- 
dence,  or  becomes  a  part  of  the  res  xestiB, 
as  It  is  and  does  wnerelt  lllnstrates  the 
conduct  of  the  deceased.  The  accused  Is 
entitled  to  have  the  Jury  eeeall  the  circum- 
stances as  they  existed,  and  to  Judge  him 
accordingly.  This  they  could  not  do  If,  In 
such  cases,  the  dangerous  character  of  the 
deceased  was  kept  from  them.  Horbach 
V.  State,  Splvey  v.  State,  supra;  State  v. 
Bryant,  55  Mo.  76,  78,  79:  State  v.  Keene, 
50  Mo.  357:  State  v.  Hicks.  27  Mo.  588; 
Hurd  V.  People.  25  Mich.  405;  Monroe  v. 
State,  5  Go.  86, 137;  Pritcliett  v.  State,  22 
Ala.  89.  What  has  been  said  above  as  to 
the  respective  functions  of  the  court  and 
Jury  is  applicable  also  in  this  connection. 

Proof  of  the  character  in  qnestlon  Is  to 
be  made  by  evidence  of  the  deceased's  gen- 
eral reputation  In  the  community  for  such 
character,  and  not  by  evidence  of  specific 
acts  or  general  bad  conduct.  Whart. 
Orim.  Ev.  §§  57.  68;  Wesley  v.  State,  37 
Miss.  327;  Keener  v.  State,  18  Ga.  194;  Du- 
pree  v.  State,  33  Ala.  880. 

An  application  of  these  principles  to  the 
facts  of  the  case  is  necessary,  D.  F. 
Grant,  a  witness  for  the  accnsed,  was 
asked  whether  he  knew  of  Lesley's  mak- 
ing any  threats  in  reference  to  taking  de- 
fendant's life  within  a  few  days  prior  to 
the  killing,  and  If  these  threats  were  com- 
mnnlcated  to  defendant.  The  state  ob- 
jected, and  the  eonrt  sustained  It,  on  the 
ground  that  there  had  been  no  overt  act 
proved  which  would  cause  the  defendant, 
na  a  reasonable  man,  to  believe  his  life  In 
danger;  and  stating  that  **the  only  re- 
mark that  would  Indicate  that  there  was 
any  trouble  was  when  the  deceased,  on 
Garner's  coming  into  the  store  with  a  pis- 
tol In  bis  waist-band,  sold  tp  blm,  'fet», 

Digitized  byLjOOglC 


842 


SOUTHEBN  BEPOBTEB,  Vol.  9. 


that  Is  the  way  to  carry  them :  not  con- 
cealed.*" No  exception  waa  taken  to  this 
rullnff.  Counsel  lor  the  prluoner  then  an- 
nounced that  be  proposed  to  aek  the  wit- 
nesfi:  "Did  you  see  Mr.  Lasley  enisiaRed  In 
loadlnfs  that  grun.  a  Winvbrnter  rltle.  In 
his  office,  and.  It  ho.  what  did  be  say  he 
was  loading  the  jpin  tor,  and  what  he  in- 
tended to  do  with  it  after  he  had  loaded 
It?"  In  reply  to  a  qneatlon  by  the  court, 
coansel  Htated  that  this  question  was  pro- 
pounded for  the  purpose  of  proTinK 
threotH ;  and  thereupon  tbecourt sustained 
the  objection  of  the  state  to  the  question, 
and  the  d<4endBot  excepted  to  the  rullnE. 
The  prisoner  also  ottered  to  prove  by  one 
Lassiter  that  Lasiey  said  that  Garner  had 
thrown  a  lieer  bottle  throuKb  the  window 
of  bia  office,  and  that  If  the  damned  t(»wn 
coanril  did  not  arrest  and  fine  him  he 
(Lasley)  would  wait  till  32  o'clock,  and 
then  kill  him  himself;  and  that  this  con- 
Terstlon  occurred  some  fonr  or  Ave  daya 
before  the  kllllnix;  and  by  one  Thnrman 
that  Jjasley  was  a  man  of  very  violent 
character,  and  that  he  bad  prei-lously 
killed  two  men ;  and  by  D.  F.  Grant  that 
four  or  five  days  before  the  kllliuK  be 
(Grant)  entered  the  office  of  Lasley,  and 
fonnd  him  enfcaged  in  lotidlufc  a  repeating 
rlffe,  and  that  Lasley  said  to  Grant,  "See 
what  they  have  done,"  (pointing  to  a 
holeiu  the  window-pane,)  "and  I  am  fix- 
Inic  for  them,  and  am  scolng  to  get  thera ; " 
and  that  Grant,  becoming  apprised  that 
Garner  had  thrown  a  beer-bottle  through 
the  window,  told  him  that  he  bad  better 
arrange  the  matter  with  Lasley,  or  keep 
on  his  guard.  The  state  objected  to  these 
several  matters,  and  tlie objection  was  sas- 
talned.  and  the  rullns  excepted  to. 

There  were  subseqnentrenevrals  of  these 
offers  of  testimony,  and  exceptions  to  the 
court's  rulings  reloslng  to  admit  the  evi- 
dence. 

In  view  of  the  testimony  of  Wlnhurn  as 
to  the  position  of  Lasley  at  the  time  the 
first  flhot  was  fired,  which  was  that  be 
bad  tata  left  hand  on  Gamer,  and,  It 
seemed,  to  the  best  he  rould  tell,  his  right 
hand  behind  him,  as  If  putting  it  In  his 
hip  pocket,  wethink  the  circuit  Judge  erred 
in  refusing  to  admit  the  testimony  o(  the 
deceased's  threats,  and  of  his  reputation 
as  a  man  of  violent  and  dangerous  char- 
acter. It  Istrnetherela  a  positive  conflict 
betwen  Wlnhurn  and  the  state's  witnesses 
as  to  whether  the  platol  was  fired  at  all 
in  the  house.  The  latter  state,  in  effect, 
that  the  accused  was  ontslde  when  he 
flred  tbe  first  and  subsequent  shots,  but 
Wlnhurn  says  that  two  shots  were  fired 
inside,  and  in'  this  statement  he  is  sus- 
tained by  Lassiter;  but  neither  we,  nor 
the  circuit  Judice,  have.  In  so  far  as  the  ud- 
mlaeibility  of  testimony  as  to  threats  and 
character  Is  coucemed,  anytblntc  what- 
ever to  do  with  the  question  of  thect-edi- 
btllty  or  weight,  or  relative  credibility  or 
weight,  of  the  testimony  of  these  wit- 
nesses. WInhum's  testimony  is  to  be 
dealt  with,  in  this  connection  of  the  ad- 
missibility of  evidence  as  to  threats  and 
character,  npon  the  amamptlon  that  tbe 
inry  may  believe  U,  and,  viewed  In  this 
aspect,  It  cannot  be  said  that  there  was 
«ot  any  or  tbe  sUKbtest  teatimonj  tead- 


Ing  to  show  tbat  the  accased  had  reasona- 
ble cause  to  believe  hinisell  In  thedangei 
specified  above  as  being  necessary  to  Itt 
admissibility;  or.  In  other  wonls,  that 
there  was  no  testimony  of  any  act  or  con- 
duct upon  tbe  part  of  aeeeased  wlitcb  pre- 
vloDS  threats  would  explain  or  show  the 
gao  animo  of,  or  a  violent  and  danoerous 
character  would  Illustrate  or  give  signlfl- 
cance  to.  Fltshugb  v.  State,  13  Lea,  258. 
The  mistake  which,  to  our  minds,  the 
circuit  Judge  has  fallen  into,  is  In  not  dis- 
tlngnlsblng  between  the  admissibility  and 
weight  of  evidence.  Whether  or  not,  coa- 
slderlng  tbe  conductor  act  of  tbe  deceased 
testified  to  by  Wlnbum.  In  canneetloD 
with  any  evidence  of  threats  or  of  vio- 
lent and  dangerous  character,  or  both, 
that  may  be  testified  to,  there  was.  In 
view  of  the  whole  testimony,  or  all  tlie 
elrcumstances  of  the  killing,  reasonable 
ground,  either  really  or  apparently,  for 
the  accused  to  believe  tbat  he  was  In  Im- 
minent danger  of  loaing  bis  life,  or  receiv- 
ing great  bodily  harm,  at  the  hands  of 
tbedeceased,  unless  he  then  and  there  took 
his  life,  la  a  question  tor  the  minds  and 
consciences  of  the  Jury,  in  Judging  tietween 
the  prisoner  and  the  state.  Wood  v. 
State,  92  Ind.  269.274.  276.  The  admission 
of  the  evidence  tbat  raaor  tend  to  prove  a 
conclasion  Is  nevpr  an  inttmatloa  that 
such  conclusion  has  been  or  will  be  proved. 
Our  system  of  JorlspmdeDce  denonoces 
any  such  intimation  tiy  the  court,  and,  of 
course.  Ignores  any  unjustifiable  inference 
by  the  Jury  of  such  an  intimation  upon 
the  part  of  the  court  in  admitting  evi- 
dence. After  car^ully  considering  the  en- 
tire evidence  as  to  the  clrcnmatanees  u( 
tbe  billing,  tbe  substance  of  which  Is  givm 
In  the  statement  of  the  case,  we  find  noth- 
ing In  It  Justirying  a  different  concloslon 
as  to  the  admissibility  of  evldemw  of 
threats  by  tbe  deceased,  and  of  bis  reputa- 
tion as  a  person  of  violent  and  dangerous 
chsrurter. 

■  Evidencethat  thedeceased  hadprevtons- 
ly  killed  two  men,  or  any  one,  or  any  evi- 
dence ot  specific  acta  or  general  bad  eon- 
duct.ls.npun  principles  announced  above. 
Inadmissible.  Fitibngh  v.  State,  IS  Lea, 
258. 

III.  It  appears  from  the  record  that  the 
state  requested  that  the  testimony  of 
Wlnburn  taken  before  the  coroner  should 
be  turned  over  to  the  stenographer,  to  be 
attached  to  the  record, and  It  was  ordered 
actiordinKly.  After  It  had  been  tamed 
over  to  tbe  stenographer,  the  d^endant 
objected  on  the  ground  that  the  proof 
sbowed  that  It  was  xii>t  the  work  uf  a  Ju- 
dicial offlL-er.  but  a  mere  outsider.  Tbe 
ruling  on  this  objection,  and  the  excep- 
tion thereto,  aa  shown  by  the  bill  of  ex- 
ceptions, are  as  follows:  ''On  the  ctosB' 
examination  ot  the  witness  Wlnbum,  oa 
yesterday,  be  was  asked  by  the  state  at- 
torney if  he  had  been  a  witness  at  thecor- 
ouer's  Inquest,  and  aske<l  some  questions 
showing  a  discrepancy  between  bis  testi- 
mony there  and  here.  Counsel  for  defend- 
ant then  objected  to  that  manner  ot  Inter- 
rogating the  witness,  and  claimed  tbat  all 
of  bis  evidence,  as  gl  ven  before  the  coroner, 
shonld  be  read  over  to  him  before  h«  aiioald 
be  cross-examined  iiiK>ik  It.  The  court 
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rnled  that  that  waa  proper,  and  the  testl- 
mnny  was  ao  read  tobim.  The  court  now 
rales  that, for  tbepurpoae  of  Identification 
of  that  paper  In  connection  with  tbo  crow- 
ezanilnatloD,  it  may  be  filed  with  the 
stenographer;  to  which  ruling  of  the 
court  defendant,  by  his  cuanael,  excepta." 

It  alHo  appears  that  Immediately  after 
this  mUng  the  counsel  tor  the  prlnuner 
proposed  that  he  should  i>e  allowed  (inas- 
much  as  tiie  state's  witness  Spence  had 
stated  in  his  evidence  that  two  or  three 
days  before  the  killing  the  defendant  had 
said,  In  bis  presence,  that  the  deceased  ac> 
cused  defendant  of  throwing  a  beer-bottle 
through  deceased's  window,  and  that  be, 
defendant,  was  getting  damned  tired  of 
It.  and  that  it  had  to  be  stopped,)  to  prove 
by  Grant  and  Lassiter  that  the  deceased, 
four  orflve  days  before  the  killing,  had  ac- 
cused the  del*'ndaut  of  throwing  snch  a 
bottle  through  the  window  of  liia  office, 
and  had  said  that  he  was  loading  hU 
WlnebeBter  rifle  to  shoot  the  defendant 
with,  and  that  they  Informed  the  defend- 
ant olsnch  threat  before  the  killing.  The 
state  objecteil,  and  the  court  rqled  as  fol- 
lows: "The  question  of  the  admlasihility 
of  evidence  of  threats  is  tUe  qaestlon  be* 
fore  the  court,— as  to  whether  threats 
ought  to  be  admittefl;  threats  of  the  de- 
ceased towards  the  accused.  How,  it  Is 
lusisted  that  inasmuch  as  the  state  has 
proven  expressions  of  bad  blood  on  the 
part  of  the  defendant,  growing  out  of 
an  alleged  accusattun,  therefore  defend- 
ant should  be  alloived  to  prove  that  it 
was  true  that  such  an  accusation  was 
made,  and  that  it  was  coupled  with 
threats  of  violence.  The  question  as  to 
the  admissibility  o(  threats,  says  our  su- 

grerae  court,  In  a  very  elaborate  opln- 
>M,  does  not  depend  upon  the  right  of  the 
accused  to  explain  why  he  mado  threats, 
but  It  depends  upon  whether,  at  the  time 
the  homicide  was  committed,  they  were 
admisHlhle  to  shotv  that  he  had  a  reason- 
able apprehension  to  believe  that  he  wa's 
then  and  there  in  danger;  and  the  su- 
preme court  baa  held  that,  althoagh  he 
may  bave  had  these  threats  communlcnt- 
ed  to  hlra,  threats  of  great  personal  vio- 
lence, even  closer  in  time  than  you  went, 
unless  there  was  some  overt  act  indica- 
tive of  the  Intention  or  design  to  car- 
ry those  threats  Into  execution,  then 
those  threats  would  not  be  admitted. 
They  say  that,  from  all  the  eircamstances, 
—ail  the  surroundings,— If  there  was  not 
apparent  real  danger  at  the  time  of  the 
homicide,  tnen  previous  threats  by  the 
deceased  cannot  be  admitted.  Now,  you 
take  the  circumstances  of  this  case.  I 
need  not  recite  them.  I  do  not  desire  to 
haiTOw  the  feelings  of  this  poor  young 
man.  But  was  there,  to  a  prndentand 
cautious  man.  such  apparent  danger  to 
him,  coupled  with  these  circumHtances 
and  surroundings,  as  would  justify  him  in 
slaying  Lasley,  as  was  done. — such  appa- 
rent danger  to  his  lite  or  person  as  would 
Jnstlfy  the  killing?"  This  was  followed 
by  a  reference  to  a  ruling  made  by  tlie 
indge  Inarasein  Hamilton  county,  and 
the  overruling  of  the  application  for  ad- 
misBion  of  the  evidence,  and  an  exception 
to  such  ruling. 
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It  Is  contended  by  counsel  for  plaintiff  Id 
error  that  language  used  by  the  Judge  as 
to  quej^tlons  showing  a  discrepancy  be- 
tween Wlnbum'stestlmony  before  the  cor- 
oner's Jury  and  that  on  the  trial  was  cal- 
culated to  Impress  the  jury  with  the  Idea 
that  the  Judge  was  Intimatiug  that  Win- 
bum  had  lieil  at  one  of  these  occasions,  or 
to,  at  least,  discredit  him  with  the  Jury; 
and  that  the  discrediting  effect  upon  the 
minds  of  the  Jury  of  this  language,  as  dis- 
crediting WInhura,  was  "cemented"  by 
the  language  used  in  the  subsequent  pro- 
ceedings In  Uecidtug  that  no  overt  act  had 
been  proved.  We  are  entirely  satisfied 
that  remarks  made  by  a  judge  in  the  trial 
of  a  cause,  as  to  the  credibility  of  a  wit- 
ness, or  as  to  the  weight  of  any  evidence 
relevant  to  the  issue,  however  Inadver* 
tently  they  may  have  been  made,  are  an 
improper  assumption  ol,  or  infringement 
upon,  the  province  of  the  Jury,  and,  when 
duly  excepted  to,  are  grounds  for  assign* 
Ing  error  by  the  party  to  vhom  they  may 
seem  prejudicial, and  of  reversal.  It  la  the 
province  of  the  court  to  pass  upon  the  ad- 
missibility of  evidence,  but.  when  It  is  In. 
its  credibility  and  weight  are  questions 
for  the  jury.  The  guaranty  which  our 
statute  gives  ngalnst  the  court  throwing 
the  weight  of  its  opinion  as  to  any  ques- 
tion of  fact,  when  charging  a  Jury,  would 
he  of  little  or  no  benefit  to  litigants  If 
Judges  were  at  liberty  to  Intimate  the 
same  opinions  in  making  rulings,  orother- 
wlse,  in  the  progress  of  a  cause.  The  poli- 
cy of  our  Jurisprudence  is  that  the  Jury 
shall  decide  all  such  questions  of  them- 
selves, and  entirely  liberated  from  the  in- 
fluence of  an  Intimation  of  the  Judge's  Im* 
presslons.  Thomp.  Trials.  §§  218,  219; 
Proff.  Jury.  §§  322-324;  State  v.  Harkln.  7 
Nev.  877;  State  v.  Tlckel.  13  Nev.  5(12;  Mc- 
Minn  v.  Wbelan,  27  Cal.  300;  (jlbson  v. 
State,  2S  Fla.  — ,  7  South.  Rep.  377 ;  State 
V.  Parker,  66  N.  0,  624;  Com.  v.  Koran, 
no  Mass.  179;  Foust  r.  Yielding.  2!i  Ala. 
658;  Sims  v.  State.  43  Ala.  33;  Williams  v. 
8tate,47  Ala.069 ;  Wnlker  v.  State,  87  Tex. 
860;  State  v.  Baker.  8  Md.  44. 

We  do  not  think  the  remark  of  the  Judge 
as  to  the  question  propounded  to  Win- 
burn  can  fairly  he  regarded  as  one  con- 
cerning his  credibility  or  the  weight  of 
any  evidence.  It  Is.  we  think,  only  a 
statement  of  the  purpose  of  Die  questions 
propounded  by  the  state  attorney,  and, 
being  such,  it  was  not  objectionable. 
Our  views  as  to  what  was  said  by  the 
Judge  as  to  there  being  no  evidence  of  an 
overt  act  have  been  foreshadowed  by  our 
conclusions  already  announced  as  to  the 
admissibility  of  evidence  as  to  threats  and 
character.  Had  tliere  been  no  evidence 
whatever  tending  to  prove  an  overt  act. 
no  harm  could  have  resulted  from  hlsohser- 
vations.  (Metzger  v.  State.  18  Fla.  4N1;) 
but  tliere  was  such  evidence,  and,  where 
there  is  evidence  tending  to  support  an  is- 
sue. It  must  be  left  to  the  Jury,  (State  v. 
Allen, 3, Jones, N.C.. ^7;  Williams  v. State, 
supra;  Walker  v.  State,  supra.) 

Whether  or  not  an  exception  simply  to 
the  "rating"  or  decision"  of  a  Judge  Is 
safflclent  to  support  objections  to  lan- 
guage or  observatlonB  having  a  tendency 
to  influence  the  Jury  in  the  manner  indicat* 
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«d  above,  we  do  not  now  decide,  it  belnc 
unnecessary,  as  the  cane  has  to  20  back 
fur  a  new  trial  on  other  points.  It  is  cer* 
tainly  better,  and  is  dae  the  coart,  and 
may  be  iadinpenrable,  that  the  specific  ob- 
jection of  the  tendency  to  such  Inflaence 
should  be  made. 

IV.  It  is  also  asBlgned  as  eiTor  that  the 
|ury  was  not  sworn  in  accordance  with 
the  requirement  of  the  statute.  The  rec- 
ord, as  shown  bytbe  transcript  before  us, 
after  stating  that  the  prisoner  was  ar- 
ralKned  and  pleaded  not  guilty,  states: 
"Wherepon  came  the  fallowing  Jurors, 
(naming  them,]  who  were  duly  selected, 
chosen,  impaneled,  and  sworn  to  try  the 
iBsnes  Joined."  The  atatote  (section  12.  p. 
447,  McClel.  Dig.)  provides  that  in  capital 
cases  the  following  oath  shall  be  adminis- 
tered :  "Ton  shall  welt  and  truly  try.  and 
trup  deliverance  make,  between  the  state 
of  Florida  and  the  prisoner  at  the  bar, 
wbom  yon  Bliall  have  in  charge.  So  help 
you  God."  The  oath  prescribed  by  the 
same  section  for  cases  nut  capital  Is: 
**  You  shall  well  and  truly  try  the  Issne  be> 
tween  the  state  and  the  prisoner  at  the 
bar  according  to  the  evidence.  So  help 
you  God. " 

Ko  objection  was  taken  to  the  oath  at 
the  time  of  its  administration,  nor,  we 
may  remark,  at  any  time  In  the  lower 
court.  The  rule  In  civil  cases  is  that  the 
objection  slionld  be  made  at  the  time  the 
oath  Is  administered,  and  cannot  be  made 
primarily  In  the  appellate  court.  Sey- 
mour V.  Purnell,  23  Fla.  232,  2  South.  Bep. 
312;  Railway  Co.  v.  Neff,  9  Sooth.  Rep.  663, 
(deckled  at  the  present  term.)  If  the  rec- 
ord In  a  criminal  case  purports  to  recite 
the  oath  aa  it  was  administered,  and  the 
oath  appears  to  be  aubetantlally  different 
from  that  prewribed  by  law,  it  seems  that 
a  revenal  will  result.  On  the  other  hand, 
II  the  record  doew  not  so  purport,  but 
merely  imports  that  the  Jurors  were  in  fact 
sworu.  without  nfgativing  the  presump- 
tion that  they  were  duly  sworn,  the  en- 
try is  sufficient,  and  in  betterfurra  than 
it  the  prescribed  oath  were  i-ecited  word 
tor  word.  Thomp.  &  M.  Juries,  §S  298,  299, 
and  authorities  infra.  The  contentitm  of 
counsel  tor  plaintiff  In  error  is  that  the 
record  in  this  case  does  purport  to  give  or 
recite  the  oath  administered,  and  he  is  not 
without  authority  to  suRtaln  his  position. 
Upon  principle,  and  what  we  deem  the 
better  authorities,  our  opinion  Is  that  the 
entry  here  should  not  be  thus  construed. 
It  is  not  thH  duty  of  the  clerk.  In  writing 
up  the  minutes  or  the  record  ut  the  pro- 
ceedlngn  of  a  trial,  to  Incorporate  the  form 
of  the  oath  administered  to  the  Jurors. 
No  more  is  necesHary,  or  really  proper, 
than  to  make  the  record  show  that  the 
jury  were  In  fact  sworn  according  to  law. 
Mitchell  V.  State,  5R  Ala.  417;  Dyson  v. 
State,  26  Mis?.  8tI2;  Thomp.  &  M.  Juries, 
§  209.  In  England,  though  the  form  of  the 
oath  in  criminal  cases  was,  and  is  now, 
BO  far  as  we  know,  "You  shall  well  and 
truly  try,  and  a  true  dellrerance  make, 
between  onr  sovereign  lord,  the  king,  (or 
lady,  the  queea.)  and  the  prisoner  at  the 
bar,  whom  you  shall  hare  in  charge,  and 
a  true  verdict  give  according  to  the  evi- 
dence. So  help  you  God,"  (I  Bish.  Crim. 
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Proe.  8  988;  Patteraon  v.  state,  7  Ark.  BB; 
State  Y.  Jones,  6  Ala.  ti66,  673,)  yet,  aa  to 
the  point  in  queation,  the  form  of  entry  in 
even  a  murder  trial  wbh:  "And  the  Jurors 
of  the  said  Jury,  by  the  said  sheriff,  fur 
this  purpose  Impaneled  and  returned,  to- 
wlt,  [naming  them,]  being  called,  come, 
who,  being  elected,  tried  and  sworn  to 
speak  the  tratb  of  andcooceroiog  tbepria- 
oiier,  upon  tbeir  oath  say. "  Appendix  to 
4  Bl.  Comm. ;  State  t.  Pearce,  14  Fla.  163. 
It  Is  apparent  that  no  part  of  this  mtry 
was  Intended  as  a  recital  of  the  above 
oath,  but  that  the  italicized  words  were 
meant  only  as  a  form  ot  stating  that  the 
Jurors  wereduly  sworn.  There  Is  no  stat- 
ute or  rule  of  practice  In  our  state  making 
any  change  In  the  purpose  ot  this  record 
entry.  The  record  entry  Is  not  intended 
to  show  bow  the  Jurors  were  sworn,  but 
merely  to  show  that  they  were  actually 
sworn;  and  the  presumption  is,  aa  it  is  to 
all  similar  proceedings,  that  the  swearing 
was  Ipgally  done,  unless  the  record  shows 
the  contrary,  and  overcomes  the  presnmp- 
tion.  If  any  exception  Is  taken  at  the 
time  to  the  manner  in  which  the  swearing 
la  done,  which  swearing  Is  always  done 
orally,  in  the  presence  of  the  court,  the 
prisoner,  and  the  counsel  of  both  parties, 
tlie  proper  mode  of  preserving  and  manl- 
fcHtiug  the  tovm  and  manner  of  doing  ft, 
and  the  exceptitm  thereto,  la  a  bill  of  ez- 
ceptluna,  (Dyson  v.  State.  26  Miss.  362;) 
and,  in  tba  absence  of  such  a  bill  of  excep- 
tions, It  will  be  presumed,  as  In  other 
matters  ia  patBf  that  there  was  no  error 
in  dolngit,  unless  the  solemn  record  ot  the 
court  shows  expressly  that  there  was  er- 
ror. Upon  the  same  principln  the  entry  of 
a  Judgment  recites,  infer  that  the  jnry 
heard  the  evidence;  yet  if  It  Is  desir^I  to 
preserve  or  show  what  the  evidence  was, 
and  any  ruling  and  exception  as  to  it,  a 
bill  ot  exceptions  la  tbeODlyproperniethod 
of  doing  It.  The  real  function  of  the  ordi- 
nary record  la  merely  to  show  that  evi- 
dence was  adduced  to  the  Jury,  as  it 
shows  that  the  Jnrors  were  in  fact  sworn. 
It  being  inconsistent  with  the  duty  of  the 
clerk,  and  with  the  fancttons  of  the  ordi- 
nary record,  that  the  terms  of  the  oath 
should  appear  on  such  record,  and  con- 
sistent with  both  that  such  record  ahonld 
merely  show  that  the  Jururs  were  In  fact 
sworn,  the  legal  presumption  mnstalways 
be  that  no  more  was  intended  by  the  clerk 
in  making  this  record,  and  the  circuit 
Judge  in  signing  and  approving  it,  as  he 
la  required  to  do  before  the  adjournment 
of  a  term,  (section  6,  p.  174.  McQei.  Dig. :) 
and  this  principle  will  prevail,  nnless  there 
Is  something  in  the  entry  which  cleariy 
negatives  It.  Keeping  in  mind  this  princi- 
ple, the  logical  conclusion  to  be  drawn  as 
t(i  the  entry  In  question  before  us  Is  that 
it  does  notreclte,  and  wasnot  intended  to 
recite,  either  of  the  oaths  prescribed  by 
the  statute  and  aet  out  above,  but  only 
purports  to  state,  and  was  intended  to 
state,  that  the  Jnrora  were  In  fact  doly 
sworn  to  try  tbe  Issue  which  had  been 
Joined  in  this  case;  or,  In  other  wonis, 
that  the  oath  prescribed  by  the  atatnte 
for  capital  cases  had  been  administered  to 
them  In  thlscanse  for  the  trial  of  tbe  Issue 
Mhown  by  the  record  to  bava  been  Joined. 
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No  other  conclusion  is  consistent  with 
the  stAtement  that  they  were"i]uly  Bworn 
*  *  *  to  try  the  isBoe  joined, "  and  such 
etateraent  Imports,  ex  vi  termioi,  that 
they  were  Bwom  according  to  the  formula 
preHcribed  by  law  for  all  similar  cases. 
This  condualoQ  Is  fully  eastalned  by  the 
lollowlns  aatboritlea;  State  t.  Pile,  6 
Ala.  72:  Crist  r.  State.  21  Ala.  187;  Mc 
Guire  V.  State,  87  Ala.  1G1;  McNeil  v. 
State.  47  Ala.  49f>;  Edwards  v.  State,  49 
Ala.  334;  DeBardelaben  v.  State,  60  Ala. 
179;  Moore  v.  State,  52  Ala.  424;  Blair  r. 
State,  Id.  343;  Bush  v.  State,  Id.  IS; 
Mitchell  V.  State,  68  Ala.  417;  Dyson  t. 
State,  26  Miss.  862:  Anderaon  v.  State,  34 
Ark.  257;  Runell  r.  State.  10  Tex.  288; 
State  V.  Schoenwald.  81  Mo.  147;  State  r. 
Ostrander,lS  Iowa,  435;  Bartlettr.State, 
28  Ohio  St.  660;  Smith  v.  State,  4Neb.  277; 
Mann  V.  Clifton,  3  Blackf.  304;  Smith  v. 
State,  25  Fla.517.B  South.  Rep.482.  There 
la  nothing  in  Potsdamer  v.  State,  17  Fla. 
895,  that  precludes  tliis  view. 

v.  The  court  charged  the  Jury  that  "vol- 
untary intoxication  or  drunlcennefw  Is  no 
exenaefor  crime  committed  under  its  in- 
fluence, nor  Is  any  state  of  miud  resulting 
from  drunkenness,  short  of  actual  insani- 
ty or  loBB  of  reason,  any  excuse  for  a  crim- 
inal act.  If  a  person.  Is  sober  enough  to 
form  the  inteutlon  to  shoot  another,  (and 
actaally  doea  aboot  and  kUl  him  wittaont 
Jnsttflcatiun  or  exeoM  therefor.)  then  the 
law  presumes  that  such  person  is  sober 
enough  to  form  a  premeditated  design  to 
klU  the  person  shot,  and  in  such  cane  he  is 
crlmin^ly  liable  for  his  acts.  One  who 
commits  a  criminal  act,  under  the  Influ- 
ence of  passion  or  revenge  which  may 
temporarily  dethrone  his  reason,  cannot 
be  sbleldeu  from  the  consequences  of  his 
act  by  abowing  tbat  at  tbe  time  the  crime 
was  committed  he  was  under  the  infla- 
ence  of  intoxicants  taken  voluntarily  by 
him. "  The  defendant  excepted.  In  hU  mo- 
tion tor  a  new  trial,  to  the  giving  of  the 
first  two  sentences  of  this  chance,  but  did 
not  except,  then  or  previously,  to  the 
third  sentence.  No  deception  can  be 
made  primarily  In  the  appellate  court  to 
a  portion  of  a  charge.  This  Is  the  estab- 
lished practice;  stilt. asthecause  has  to  go 
back  for  a  new  trial,  we  wilt  consider 
the  entire  Instruction  as  set  out  above. 

It  Is  true  that  voluntary  Intoxication, 
as  distinguished  from  a  state  of  fixed  or 
settled  frensy  or  Josanlty,  either  perma- 
nent, or.  as  in  case  of  dellrtam  tremeag,  In- 
termittent, does  not  excuse  a  homicide,  or 
any  other  act  which,  but  for  such  Intoxi- 
cation, would  be  criminal,  though  tbe  Im- 
mediate effect  of  the  Intoxication  be  to 
render  ItH  subject  unconscious,  fur  the 
time,  of  what  he  Is  doing,  or  temporarily 
InHune;  or,  in  other  words,  it  does  not  re- 
lieve of  Its  criminal  character  an  act 
which,  committed  under  the  same  clrcum- 
atanees,  omitting  the  immediate  obllvl- 
onsnms  or  insanity  produced  by  such  In- 
tniclcntlon,  would  be  a  crime  In  the  eyes 
of  the  law.  This  Is  the  general  rule  ap- 
plicable wherever  the  voluntary  doing  of 
the  wrongful  act  Itself  constitutes  the 
crime,  or  a  particular  or  specific  Intent  Is 
not  an  essential  or  constituent  element  of 
Uie  offense ;  and  In  all  soeh  cases  a  per- 
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son  who  is  at  the  time  of  the  commission 
ol  the  act  unconscious  or  Insane,  as  the 
immediate  consequence  of  voluntary  in- 
toxication, is  liable  In  tbe  same  manner, 
and  to  tbe  same  degree,  that  he  would  be 
If  sober.  Whenever,  however,  a  specific 
or  particular  intent  Is  an  essential  or  con- 
stituent element  of  the  offense.  Intoxica- 
tion, though  voluntary,  becomes  a  mat- 
ter for  consideration,  or  Is  relevant  evi- 
dence, with  reference  tu  the  capacity  or 
ability  of  the  accused  to  form  or  entertain 
the  particular  intent,  or  upon  the  ques- 
tion whether  the  accused  was  in  such  acon- 
dltlfin  of  mind  as  to  form  a  premeditated 
design.  Where  a  party  is  too  drunk  to 
entertain  or  be  capable  of  forming  tbe  es- 
sential particular  intent,  such  Intent  can, 
of  course,  not  exist,  and  no  offenHe.  of 
which  such  In  tent  Is  a  necessary  Ingredient, 
can  be  perpetrated.  "Drunkenness,"  says 
Mr.  Bishop,  (section  409,  Crim.  Law.) 
"does  not  incapacitate  one  to  commit 
tither  murder  or  manslaughter  at  the 
common  law,  because,  to  constitute 
either,  the  specifiR  intent  to  take  life  need 
not  exist,  but  generally  malevolence  is 
sufficient.  But  where  murder  Is  divided 
bystatut3intotwo  degn^a.and  to  consti- 
tute it  In  the  first  degree  there  must  be 
the  specific  Intent  to  take  life,  this  specific 
intent  does  not  Infactexist;  and  the  mur- 
der Is  not  In  this  degree  where  one.  not 
meaning  tu  commit  a  homicide,  becomes 
Bodrnnkas  to  be  Ineapableof  intending 
to  do  It,  and  then.  In  this  condition,  kills 
a  man.  In  such  case  the  courts  hold  that 
'  the  offense  of  murder  Is  only  In  the  second 
degree."  Of  course.  If  one,  ** meaning  to 
commit  a  homicide, "  becomes  intoxicated 
Tolnntarily,  thus  "to  nerve  himself  up  ^or 
the  occasion, "as  It  Is  often  expressed,  and 
as  may  be  done.  iDtoxtcation  will  not 
have  any  effect  upon  the  act  and  Intent 
thus  carried  out.  Where  a  premeditated 
design  to  effect  the  death  of  the  person 
killed,  or  of  some  human  being,  la  essen- 
tial to  the  offense  of  ranrderln  the  first  de- 
gree, which  It  is  In  this  state,  drunkenness 
or  intoxleation,  though  voluntary, la  rela- 
tive evidence  to  be  considered  by  the  Juir 
as  affecting  the  capacity  of  the  accused, 
at  the  time  of  the  kilting,  to  form  a  pre* 
meditated  design  to  etfect  the  death  of  the 
person  killed  or  any  human  being.  If  a 
jury  find  from  the  evidence  that  the  de- 
fendant was  at  ttie  time  of  the  killing  so 
much  Intoxicated  as  to  be  Incapable  of 
fornitng  a  premeditated  design,  or  of  de- 
liberating sufficiently  to  form  such  a  de- 
sign, to  take  the  life  of  the  deceased  or 
any  human  being,  (Savage  r.  State,  18 
Fla.  9U9,)  and  yet  that,  but  for  this  Inca- 
pacity, the  defendant  would  be  guilty  of 
murder  In  the  first  degree,  they  cannot 
find  talm  guilty  of  murder  In  the  first  de- 
gree, because  each  premeditation  Is  as  es- 
sential to  tbe  offense  of  murder  In  tbe  first 
degree  as  any  other  element  of  it,  (1  Blsh. 
Crim.  Law.  400,  40T,  406.  408.  4U9;  2 
Whart.  Crim.  Law, 1$  48-56;  Shannahan  v. 
Com., 8  Bush,  4«4;  BosweU's  Case,20  Orat. 
86U;  Jones  v.  Com.,  76  Pa.  St.  403;  Plrtle 
State.  9  Humph.  663;  Lancaster  v. 
State,  2  Lea.  era ;  Cartwrigbt  v.  State,  » 
Lea,  877;  Hopt  v.  People,  104  C  B.  «B1; 
State  T.  Donovan,  61  Iowa,  868, 16  N.  W. 
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Rep.  206:  Wood  v.  mate,  84  Ark.  341; 
State  V.  Bell.  29  Iowa,  816;  U.  S.  r.  Roud- 
enbusb.  1  Baldw.  514;  Scott  v.  State,  12 
Tex.  App.  81:  Roberts  v.  People.  1»  Micb. 
401:  People  v.  Cummins,  47  Mich.  334,  11 
N.  W.  Rep.  184:  State  t.  Welch,  21  Minn. 
23;  Kelly  v.  State.  3  Smedes  &  M.  61K; 
Wenz  T.  State.  1  Tex.  App.  88;  Keenan  v. 
Com.,  44  Pa.  St.  55;  State  v.  McCanta,  1 
Speer,  384:  Tidwell  7.  State,  70  Ala.  83: 
State  V.  Johnson,  41  Conn.  585;  Cross  v. 
State.55  Wis. 261,  12  N.  W.  Uep.  425.)  It  is 
not  held  that  aneh  Intoxication,  and  im- 
mediate effect  thereol,  will  render  that  a 
sofflelffiit  provocation  to  reduce  a  killing 
to  raaaslBashter  which  would  not  be  bo 
In  the  mere  absence  of  such  Intoxication  or 
effect:  bat.  on  the  contrary,  as  between 
raunler  In  any  decree  below  the  flrst  and 
manslaughter,  such  lotoxlcntioa  plays  no 
part,  the  only  purpose  lor  which  It  Is  ad- 
mlasible  belnx  to  show  un  absence  of  the 
premeditated  design,  or  that  the  kllHnii; 
was  not  murder  In  the  first  decree;  and 
the  consequence  is  tbut  the  only  effect  of 
proot  ol  such  Intoxication  as  to  render 
the  accused  Incapable  of  such  intent  will 
he  to  reduce  the  killing  to  murder  ol  the 
second  or  third  degree,  according  to  tbe 
drcumatancee. 

Wethlnk  theflrat  sentence  of  tbeinatruc- 
tlon  was  too  broad,  and  was  calcolated 
to  mislead.  It  at  least  did  not  submit 
to  the  Jury  the  consideration  of  the  effect 
of  intoxication  upon  his  capacity  to  form 
the  pramedttated  design  to  kill.  As  the 
Jud^  saw  lit  to  charne  upon  the  question 
of  intoxication.  It  was  material  to  the  ac- 
cused that  he  should  hhTe  had  the  beneht 
ol  this  view,  alnce  be  was  charged  with 
murder  In  the  first  decree. 

The  second  sentence  Is  erroneons.  In 
that  It  says  that  the  law  presumes  that  a 
person  who  is  sober  enough  to  form  the 
intention  to  shoot  another,  and  actually 
does  kill  hiiu  without  Justitlcation  or  ex- 
cuse, is  sober  enough  to  form  a  premedi- 
tated design  to  kill  the  person  shot,  and  in 
sttcta  case  be  Is  criminally  liable  for  his 
acts.  It  Is  true  that  a  person  who  Is  so- 
ber enough  to  form  theintentlon  tonhoot, 
anil  does  shoot  and  kill,  another,  without 
excuse  or  justification,  is  criminally  liable 
acrurding  as  tlie  law  deflnes  the  offense 
and  iixes  the  linbllity;  but  the  shooting 
a  person  intentionally,  and  killing  him. 
is  not  necessarily  the  same  as  doing  so 
with  a  premeditated  design  to  kill  bini. 
There  may  be  intention  without  its  hav- 
ing been  premeditated,  (State  v.  Jolinson, 
41  Conn.  5S5;  Keenon  v.  Com.,  44  Pu.  St. 
45;  Kelly  v.  State,  8  Smedes  &  M.  .51S; 
Kobcrts  T.  People,  19  Micb.  401;)  and  the 
fact  that  the  evidence  may  satisfy  the 
Jury  that  a  person  Is  sober  enough  to 
form  the  Intention  to  ahoot  may  not  sat- 
isfy them  that  he  was  soberenough  toforro 
a  premeditated  design  to  kill.  They  may 
believe  that  the  Intoxication  was  such  ns 
to  prevent  the  delitieratlon  neceKsary  to 
form  a  prpmetlitnted  design,  and  yet  not 
believe  that  it  was  sufBcIent  to  prevent 
an  Intentional  shooting.  It  is  true  that 
the  law  presumes  a  sober  man  to  Intend 
what  he  does,  but  the  law  does  not  pre- 
annie  a  killing  vith  a  premeditated  d«- 
slgn.  This,  like  every  other  element;  of 


murder  in  the  flret  degree,  Is  to  be  Inferred 
by  the  jury  from  the  facta  proved.  Dukes 
V.  State,  14  Fla.  499. 

The  third  sentence,  viewed  in  the  light 
of  the  law  given  above,  la.  In  Its  applica- 
tion to  murder  in  the  first  degree,  nrrune- 
ous.  It  excludes  the  Idea  that,  by  reason 
of  the  overcoming  Influence  of  intoxica- 
tion, the  accused  may  be  in  a  condition 
which  renders  him  incapable  of  forming  a 
premeditated  deslgrn.  Of  course,  If  pas- 
sion and  revenge  have  temporarily  de- 
throned a  man's  reason,  and  In  this  condi- 
tion he  has  committed  a  crime,  then  the 
fact  that  he  Is  intoxicated  most  necessari- 
ly not  have  played  any  part  in  the  crime; 
for  It  fa  passion  or  revenge,  and  not  in- 
toxication, that  have  affected  his  reason. 

VI.  The  defendant  requested  the  judge 
to  charge  the  jury:  "  If  >ou  believe  from 
the  evidence  that  the  deceased  ha«  threat- 
ened to  take  the  life  of  defendant,  and  that 
such  threat  had  been  commanlcated  to  de- 
fendant, and  that,  at  the  time  the  defend- 
ant shot  the  deceased,  the  latter  had  his 
left  hand  on  defendant  and  his  right  be- 
hind bini,  the  deceased,  then  you  may  con- 
sider whether  such  facts  would  be  suffl- 
clent  to  warrant  the  defendant  to  appre- 
hend that  his  life  was  in  danger,  or  that  lie 
was  at  the  time  In  danger  of  great  bodily 
harm."  The  court  refused  to  give  the  in- 
struction as  proposed,  but  added  thereto 
the  following:  "Ton  should  be  satisfied 
that,  at  the  time  defendant  shot,  the  de- 
ceased bad  his  right  hand  1>ehind  hfm,  and 
the  defendant  honestly  believed  that  the 
deceased  then  intended  to  use  a  deadly 
weapon  on  bim,  and  should  consider  all 
the  facta  and  elrenmstances  proven,  to 
ascertain  whether  there  was  apparent  im- 
minent danger  of  great  personal  Injury  be- 
ing accomplished  by  the  deceased  against 
the  defendant,  and  that  defendant  then 
and  there  shot  deceased  under  an  honest 
bi'lief  that  It  was  necessary  to  protect 
himself." 

The  charge  requested  was  erroneous.  It 
excluded  from  the  jury  all  the  other  elr- 
enmstances of  the  killing  testified  to.  It 
is  objected  that  the  addition  to  the  charge 
took  "from  tlie  defendant  the  right  to  act 
upon  the  appearances  of  bodily  harm  from 
the  deceased,  and  restricted  the  defendant 
to  the  fact  of  his  belief  that  the  deceased 
was  lu  the  act  of  using,  and  then  Intended 
to  use,  a  deadly  weapon  on  him.  tor  Justi- 
fication or  excuse. "  Tn  view  of  what  fol- 
lows in  this  instruction,  after  the  use  of  the 
terra  "deadly  weapon,"  we arenotsntlsfled 
that  tbeol>jectlon  totbe  charge  Is  tenable- 
It  seems  tons  to  pr-esent  directly  to  the 
Jury  the  right  of  the  prisoner  to  act  on  ap- 
pearances of  great  bodily  hairo.  which 
had  also  been  referred  to  In  the  general 
charge  given  by  the  conrt.  However,  ap- 
on  tlie  new  trial,  the  Judge  may  modify 
the  expression  "deadly  weapon,  **  defined 
by  this  conrt  to  mean  any  weapon  likely 
to  produce  death,  (Plttman  v-  State,  & 
Fin.  648,  S  South.  Rep.  487,)  to  any  weap- 
on likely  to  produce  death  f>r  great  bodily 
harm,  or  In  any  other  manner  that  the 
clrcuiu stances,  an  then  shown  by  tbe  evl- 
dence,  may  require  to  preserve  to  the  ac- 
cused the  benefit  of  the  reasonable  fear  of 
death  or  socfa  injury. 
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Vil.  The  onl^  other  aealgnment  of  error 
properly  Inrulvlng  an  ezi*eptlon  to  the 
char^  and  baaerl  on  a  pn>p*T  exception, 
Istbut  HR  to  recommeniatton  to  mercy. 
Tbe  judge  Instructed  the  lury  aa  followe: 
"Shotttd  you  HO  find,  [meaning,  an  shown 
by  what  prrteded.  If  they  found  the  ac- 
cuaed  Ruilty  ol  murder  In  the  first  degree,] 
And  a  majority  ol  you— n  majority  ol  your 
^ody— feel  It  to  be  yiHir  duty  under  oaths, 
yon  may  recommend  the  prtsooer  to  the 
merry  of  the  court.  It  takes  a  majority 
■«>f  your  body  to  make  such  a  recommen- 
dation ;  It  l4  in  your  discretion,  and  ynu 
may  flo  so  11  you  feel  It  to  he  your  duty 
under  your  oaths."  The  court  gave  them 
the  form  of  a  verdict  with  recommenda* 
tlon.  and  stated  the  legal  consequence  at- 
tached to  such  recommendation.  The  Ian- 
j^uage  quoted  above  is  objected  to,  it  be> 
ing  urged  that  the  statute  and  a  Juror's 
oath  fix  and  settle  bis  duty  without  any 
statement  from  the  bench  calculated  to 
juflaence  taim  ln  any  way  Indlschai^ingit. 

Id  Newton  v.  8tate,  21  Fla.  5.^,99-101, 
this  court  held.  In  effect,  that  eonnsel  may 
read  the  act  to  the  Jury :  and  also  that,  If 
a  circuit  Judge  deems  it  neceasary  to 
charge  on  the  statute,  bis  charge  Hhould 
be  In  the  language  of  the  act,  and  that  the 
statute  dues  not  either  make  It  his  duty 
to  rbai^,  or  prohibit  hlw  from  doing  It. 
In  Newtoo'sCase  the  Judge  gave  hia  views 
of  the  act.  which.  In  abort,  were  that  the 
recommendation  should  lie  founded  on 
mitigating  cIrcumBtancee  shown  by  the 
«vldence,  and  wan  not  to  be  made  simply 
from  tender  feeling  as  to  the  capital  pun- 
ishment, or  sympathy  for  the  accused; 
and  this  court  remarked  that  it  was  Im* 
proper  for  the  circuit  Judge,  after  stating 
that  Che  reoommendatton  is  in  the  dlacre* 
tlon  of  the  Jury,  to  attempt  to  control 
them  lu  Its  free  exercise,  according  to  tbeir 
own  Judgment  of  the  merits  of  the  case. 

We  are  not  prepare<1  to  say  that  the 
language  excepted  to  would  have  Influ- 
enced the  jury.  We  presume  the  idea  of 
counsel  la  thut  the  Jury  might  have  found 
In  the  reference  to  their  oaths  a  caution 
against  recommendation,  and  we  do  not 
say  that  such  a  caution  could  not  potent- 
ly,though  unintentionally,  heconveyed  by 
the  ]nt<mation  of  the  voice,  In  the  use  of 
It  and  the  accompanying  words;  but 
there  Is,  of  course,  no  intimation  of  this 
kinil,  aud  such  a  thing  is  never  tu  be  pre- 
fluranl.  However,  the  purpose  of  the  act 
Is  that  a  majority  of  the  Jury  may.  If  they 
deem  it  proper,  recommend  to  mercy,  and 
thut  ir  shall  have  the  effect  stated;  and 
the  duty  of  the  Judge  Is  beet  performed  by 
simply  stating  the  terms  of  the  act  to  the 
Jury,  and  telling  them  that  the  making 
or  withholding  the  recommendation  Is  a 
matter  which  the  law  has  placed  entire- 
ly within  the  discretion  of  a  majority  ol 
them.  We  would  not  hesltatetorereme  a 
case  where  It  appeared  either  from  the 
charge,  in  so  far  as  It  bore  on  this  p6inc, 
or  from  such  part  considered  with  others, 
that  the  Jury  might  have  been  Influenced 
In  the  use  of  their  discretion  by  some- 
thing falling  from  the  Judge. 

The  Judgment  must  be  reversed,  and  the 
cause  wUl  be  remanded  lur  a  new  trial. 


WiLLiAHS  V.  Dickenson. 
(Supreme  Court  of  Florida,  Aug.  18, 1891.) 

CBi.NGR  OF  VESUB  —  PATKEST  OF  COST9  OTX  CoN- 

TiMDANCB— Action  fob  Tort— Chimixal  Pro- 

OXSDIKOB  PbNDUCQ  —  IhFBACHMXXT  OF  WiTNXSS 
— iHaTROCrlOKB. 

1.  Where  &  private  IndirMual  has  bees  dam- 
aged in  pei'sOQ  or  property  by  the  tortious  act  of 
another,  which  act  amounts  to  a  felony,  the  olvll 
suit  for  the  redrew  of  the  private  wrong  may 
proceed  parf  poMil  witti  the  criminal  prosecu- 
tion, or  ue  (me  may  precede  orsucceed  tfaeother; 
or,  if  the  criminal  proseoation  is  never  com- 
menced at  all.  tbe  failure  to  seek  publio  jostioe 
is  no  bar  to  the  prlraie  remedy.  Neither  ia  an 
acquittal  or  conviction  upon  the  criminal  charge 
any  bar  to  the  oivll  remody. 

2.  The  granting  or  refusal  of  an  application 
for  a  cQange  of  venue  fa  a  matter  placed  by  the 
statute  within  the  judicial  discretion  of  the 
court;  and,  nhile  tlie  exercise  of  such  discretion 
is  the  subject  of  review  by  the  appellate  court, 
it  will  not  Interfere  onleas  there  la  a  paloabw 
abuse  or  grossly  Improvident  ezeroiae  Of  the 
discretion  imposed. 

8.  Under  the  provisions  of  section  107,  p.  838, 
UcClel.  Dig.,  the  court  may  order  the  taxation 
and  entry  of  a  Judgment  for  the  costs  accrued  In 
a  cause  as  a  oondltlon  for  Mbia  granting  of  an  ap< 
plication  for  a  temporary  postponement  of  the 
trial. 

4.  A  person  convicted  of  the  statutory  offense 
of  houso-Dumiag  under  the  provisions  of  section 
4,  c.  1037,  Laws  IBtti,  Is  not  excluded,  under  seo- 
tioQ  7,  p.  V91,  McOlel.  Dig.,  from  being  a  wit- 
ness, or  from  giving  evidence  either  ia  person  or 
deposition,  in  any  suit  or  proceeding,  onless 
such  burning  constituted  the  crime  of  arson  In 
the  techDlcal  sense  in  which  that  term  wM  known 
to  and  recognized  by  the  common  law. 

6.  The  well -recognized  canon  of  oonstniotion 
Is  that,  where  legal  terms  are  used  in  a  statute, 
they  are  to  receive  their  technical  meaning,  un- 
less the  contrary  plainly  appears  to  have  btiea 
the  intention  of  the  legislature. 

6.  When  a  prima  facie  case  Is  established, 
showing  the  ezlstenoe  of  a  conspiracy  between 
two  or  more  to  do  an  unlawful  aut,  the  declara- 
tions, acts,  or  admissions  of  any  of  such  conspir- 
ators touching  the  original  concerted  plan,  and 
with  reference  to  the  common  object,  are,  in  con- 
tomplatlon  of  law,  the  acts  and  declaratioaa  of 
them  all,  and  are,  tberefwe,  original  evidence 
against  each  and  every  one  of  them. 

7.  Where  a  party  prodnoing  a  witness  seeks 
to  Impeach  him  under  tbo  provisions  of  section 
26,  p.  618,  McClel.  Dig.,  In  case  such  witness 
proves  adverse,  a  large  discretion  is  necessarily 
reposed  in  the  trial  judge  as  to  whether  the  wit- 
ness, who  is  before  him,  ia  so  adverse  to  the 
party  pttxlucing  him  as  will  anthorlM  his  im- 
peachment under  the  statute. 

8.  An  attempt  to  subcnu  a  witness  In  a  catisa 
to  give  false  testimony  therein  may  oe  exposed 
In  the  trial  of  the  cause  whose  issues  were  in- 
tended to  be  thus  corruptly  affected,  and  proof  is 
admissible  in  such  cause  of  Bdoh  corrupt  attempt 
in  order  to  expose  to  the  Jury  the  immoral  dis- 
position in  the  partymaKing  the  attempt  to  bring 
about  a  false  and  unjust  result  in  the  cause. 

9.  In  charging  Juries  the  court  should  be 
careful  not  to  trench  upon  the  exclusive  provlnoa 
of  the  Jur)[in  determining  the  urediblllty  of  par- 
ticular witnesses,  or  the  degree  of  credit  or 
weight  to  be  given  to  particular  elements  of  the 
evideDce.  He  may  instruct  them  as  to  the  rule, 
but  not  as  to  the  weight,  of  the  evidenoe.  The 
weight  to  be  given  to  the  evidence,  or  to  any 
phase  or  element  thereof,  Is  for  the  Jury  alone  to 
determine.  Charges  that  point  out  to  the  Jury 
material  features  of  the  evidence,  and  that  say 
such  features  "are  entitled  to  great  weight, "  are 
fatally  erroneous. 

10.  Where  a  civil  suit  is  brooght  to  redress  a 
tortious  act  thai  amounts  to  a  orlme,  the  defend- 
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ant,  as  in  a  prosecmtlon  for  the  crime,  is  entitled 
to  every  reasonable  doubt  The  orlmethns  made 
tta«  basis  of  advll  suit  must  be  madeont  b^ond 
a  reasonable  doubt,  else  the  plaintiff  Is  not  enti- 
tled to  a  recoverv.  Schultz  7.  losuraooe  Co.,  14 
Fla.  78,  cited  and  approved. 
{SyOabm  by  the  Court) 

Error  to  circuit  court,  JackBon  county ; 
Jaubb  F.  McClellan,  Judge. 

Joba  W.  Malone,  for  pladntlff  la  error. 
LIddoa  &  CSartor,  fur  ddendant  In  error. 

TATI.OB,  J.  Edward  T.  C.  Dickenson, 
the  defendant  Id  error,  inatlta  ted  his  ac- 
tion ol  treflpasa  In  the  circuit  court  of 
Jackaun  county,  In  ttae  first  Judicial  cir- 
cuit, on  the  23d  day  of  December,  1888, 
affainst  Daniel  W.WllllaiiiB,  the  plaintiff  In 
error;  the  declaration  alleging  that  Dick- 
enson was  the  owner  and  in  poBaeBsion  of 
a  certain  frame  buUding  in  Jackson  coun- 
ty, to-wit,  a  Kln-boMBe,  together  with  the 
flxtnrea  usually  belonging  to  a  building 
In  which  cotton  la  ginned  by  steam-pow- 
er* consisting  of  a  water-tank;  one  cot- 
ton-press; one  steam-engine,  boiler,  and 
machinery;  two  cotton-gins,  with  feeders 
and  condensers;  two  gin-feeders  and  con- 
densers; lota  of  cotton  In  the  seed  and 
Hut;  lots  of  cotton  seed,  bagging,  and 
ties;  tools,  belting,  shalting,  and  pulleys, 
etc.  That  the  defendant  Williams,  on  or 
abont  the  16th  day  of  December,  1H86, 
willfully  and  maliciously  contriving  and 
intending  to  injure  the  plaintiff,  conn- 
aeled,  hired,  caused,  and  obtained  one  Pri- 
or Wheeler  to  set  on  flre  and  bum  the  said 
building,  flxtarea,  goods,  and  chattels, 
and  by  reason  of  such  coansellng,  hiring, 
causing,  and  obtatolug,  the  said  Prior 
Wheeler,  on  the  16th  day  of  December, 
1886,  did  set  on  fire  and  burn  the  said  gin- 
house,  fixtures,  goods,  and  chattels  afore- 
said, whereby  they  were  burned  up  and 
totally  consumed;  and  by  said  wrongful 
acts  the  plaintiff  was  greatly  damaged  by 
the  l<iB8  and  eonsnmlng  o^  suld  property : 
and  plaintiff  was  also  greatly  damaged 
by  said  wrongful  acta,  and  by  reason 
thereof  suffered  much  annoyance  and  in- 
convenience and  trouble,  pain  of  mind  and 
body.  Dnniagea  In  the  sum  of  |10,000  was 
claimed.  To  this  declaration  the  defend- 
ant pleaded  the  general  issue,  said  plea  be- 
ing filed  January  25,  1887.  On  the  Slst 
day  of  May,  1887,  by  leareof  the  court,  the 
defendant  also  filed  the  following  plea  In 
abatement:  "Now  comes  the  defendant, 
and  for  a  plea  In  abiitement  to  plaintiff's 
action  says  that  the  cause  of  action  set 
forth  in  plaintiff's  declaration  in  a  tort 
which  umouuts  to  a  felony,  and  the  de> 
fendant  has  been  Indicted  therefor  In  the 
circuit  court  for  Jackson  county,  and  said 
Indictment  ia  still  pending,  and  no  trial 
has  l>een  had  thereof;  wherefore  defendant 
prays  that  said  suit  be  abated."  To  this 
plea  In  abatement  the  plaintiff  Interposed 
a  demurrer.  This  demurrer  wassustalned 
upon  argument,  and  exception  was  taken. 
On  the  2Sth  day  of  September,  1887.  after 
leave  granted,  the  plaintiff  filed  an  amend- 
ment to  his  declaration,  whereby  a  second 
count  was  added  to  the  original  declara- 
tion, charging  the  defendant  himself  with 
the  burning  of  aald  property.  To  this 


amended  declaration  the  defendant  plead* 
ed  also  the  general  issue. 

On  the  30th  day  of  May.  1887.  at  the 
term  of  the  circuit  court  preceding  the 
term  at  which  the  cause  was  tried,  the  da* 
lendant,  Williams,  filed  his  petition  for  a 
change  of  venue  of  said  cause,  upon  the 
ground  that  the  plaintiff,  Dickenson,  had 
an  undue  Influence  over  the  minds  of 
the  inhabitants  of  said  county,  and  that 
he  did  not  believe  that  he  could  get  a  fair 
and  impartial  trial  in  said  county;  "that 
said  Dickenson  la  a  large  merchant,  cen- 
trally situated  Id  the  county,  having  cus- 
tomers In  almost  every  sectiuu  of  the 
county,  and  has  greutinfluence  over  those 
customers;  that  the  said  Dickenson  and 
his  friends,  as  your  petitioner  is  informed 
and  believes,  has  been  very  active  in  try- 
ing to  get  up  evidence  In  tite  case  against 
yonr  petitioner:  and  he,  Dickenson,  has 
been  for  several  yeara  a  bitter  oieray  ol 
your  f etltioner,  BDd  has  aonghf,  aayoar 
Iietitloner  believes,  to  render  yonr  peti- 
tioner odious  in  the  minds  of  the  Inhab- 
itants of  the  connty;  that  one  of  the 
counsel  of  said  Dickenson  In  said  suit,  aa 
well  as  the  clerk  of  said  court,  both  of 
whom  are  inflnentlAl,  have  been  for  sever- 
al years,  as  your  petitioner  is  informed 
and  believes,  bitter  enemies  of  your  peti- 
tioner, in  conseqnence  of  which  facts  yoar 
petitioner  believes  that  he  has  been  ren- 
dered so  odious  that  lie  cannot  expect  a 
fair  and  impartial  trial  In  said  connty." 
This  petition  was  sworn  to  by  the  defend- 
ant. On  the  Slei  of  Maj,  1887.  tbisapplica- 
tion  for  change  of  venue  was  heard,  aad 
the  following  order  made  In  refereDce- 
thereto:  "Now,  at  this  day,  came  the 
parties  by  their  attom^a,  and  tbe  par- 
ties submitting  evidence  upon  a  motion- 
of  defendant  for  a  change  of  venne.  and 
after  hearing  all  the  evidence  and  argu- 
ment of  counsel,  the  court,  being  advised- 
of  its  opinion,  overruled  and  denied  the 
motion  tor  a  change  ol  venne," — to  wbicb 
exception  was  taken.  On  tbe  16tb  <rf  No- 
vember. 1887,  at  the  tall  term  of  the  cir- 
cuit court,  upon  an  application  belns 
made  by  the  defendantfora  postponement 
of  tbe  cause  because  of  the  absence  ot 
some  one  or  more  of  his  attorneys,  tbe- 
court  made  an  order  postponing  (he  trial 
until  the  following  day,  the  16tb  ot  No- 
▼emher.  1887,  at  the  same  time  ordering 
ttae  costs  of  this  day's  proceedings,  so  tar 
as  they  relate  to  this  cause.  Including  this 
day's  attendance  of  witnesses,  to  betcuced 
against  the  defendant;  whereupon  a  fur- 
mal  Judgment  for  said  costs,  amonntlng 
to  f85.45,  waa  then  and  there  entered< 
against  scdd  defendant  In  favor  of  the 
plaintiff.  Tbe  trial  nf  the  caase  was  con- 
cluded on  the  19th  ot  November,  1887,  and- 
resulted  In  a  verdict  and  Judgment  fur  the 
pialntitr  In  the  sum  ot  $2,f^;  tbe  plalntiET 
before  the  retirement  of  tbe  Jury  entering 
a  nonsuit  aa  to  the  second  count  Included' 
In  tbe  amended  declaration.  Motion  for 
new  trial  was  overruled  and  denied  by  ttae- 
coart,  and  from  this  Judgment  the  defend* 
ant  In  the  conrt  below  to<A  a  writ  of  error 
to  this  court. 

Tbe  first  error  assigned  Is  the  order  bos^ 
talnlng  tbe  plaintura  demnrrer  to  the  de- 
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Icndant'a  plea  in  abateinpnt.  Tbis  plea 
seeks  to  fnruke  the  ductrliie  beld  In  the 
EnKlish  conrtB,— thnt  where  a  private  in- 
dividual has  beendamHged  tu  person  or 
property  by  tbe  tortlons  act  of  another, 
which  act  amouDtB  to  a  felony,  the  mat- 
ter should  be  dlspoHcd  of  belore  the  proper 
criminal  tribunal.  In  order  that  tite  jus- 
tice of  the  country  may  be  first  Batiufled  in 
respect  to  tbe  public  offense,  before  the  in- 
jured individual  can  seek  civil  redress  for 
the  private  wrong  Inflicted  upon  him  ;  the 
redress  of  the  private  wrong:  being  post- 
poned until  after  the  public  Justice  is  sat- 
Islled.  Two  reasons  for  this  rule  are  as- 
signed in  England :  First.  The  party  in- 
jured ia  relied  upon  to  take  the  place  of 
public  prosecutor.  In  some  cases  he  has 
even  been  required  to  employ  counsel  to 

firosecute  on  behalf  of  the  crown,  and  his 
nterestln  the  accompllahnient  of  public 
Justice  is  kept  alive  by  postponing  the  re- 
diTss  of  bis  private  grievance.  And  aec- 
OD(],  In  cases  of  felony,  there  was  a  forfeit- 
ure to  the  crown  of  the  felun's  property, 
and  the  private  individual  was  nut  aJ- 
lowed  to  acquire  priority  over  the  crown 
in  satisfaction  of  his  demands  upon  the 
pruperty  of  the  felon.  But  In  this  coun- 
try this  doctrine  of  the  suspension  of  the 
civil  remedy  In  cases  of  felony  has  been  ro- 
pucliuted  by  the  greatweight  of theAmeri- 
can  authorities.  Under  the  system  of 
laws  prevailing  it)  the  United  States  the 
reasuns  for  this  rule  are  entirely  absent. 
Here  we  have  a  public  officer  whose  duty 
It  is  to  prosecute  all  otfendera  asrainst  the 
state  without  reliance  upon  the  Injured 
Individual;  and  here  we  have  no  forfeiture 
of  the  felon's  goods.  Tbe  civil  and  tbe 
criminal  prosecution  may  therefore  go  on 
purl  passu,  or  the  one  may  precede  or  suc- 
ceed the  other;  or,  if  the  criminal  prosecu- 
tion is  never  commenced  at  all,  the  failure 
to  seek  public  Justice  Is  no  bar  to  the  pri- 
vate remedy.  Neither  Is  an  acquittal  or 
convlcttou  upon  the  criminal  charge  any 
bar  to  the  civil  action.  Cooley,  Torts, 
86  et  seq. ;  Pettinglll  v.  Eldeout,  6  N.  H. 
454:  Blassingame  v.  Glaves,  6  B.  Mon.  38; 
Bailroad  Corp.  v.  Dana,  I  Gray,  83;  Howk 
T.  Minnieb,  1»  Ohio  St.  462;  Newell  v. 
Cuwan,  30  Miss.  492.  The  court  below 
properly  sustained  the  demurrer  to  the  de- 
fendant's plea  In  abatement. 

The  second  error  assigned  is  the  refusal 
of  the  court  to  grant  the  defendant's  ap- 
plication for  a  change  of  venue.  In  tbe 
case  of  Greeno  v.  Wilson,  27  Fla.  — ,  8 
South.  Bep.  723.  (deckled  at  the  last  term 
of  tills  court.)  It  is  held  that  the  granting 
or  refusal  ol  an  application  for  a  change 
of  venue  Is  a  mutter  placed  by  the  statute 
within  the  Judicial  disci-etlon  of  the  court, 
and  that,  while  tbe  exc-rclse  of  such  dis- 
cretion is  the  subject  of  review  by  the  ap- 
pellate court,  it  would  not  interfere  unless 
there  was  a  palpable  abuse,  or  grossly 
improvident  exercise  of  the  discretion  im- 

{tosed.  It  appears  from  the  order  of  tbe 
ndge  denying  this  application  that  evi- 
dence was  heard  and  submitted  upon  the 
motion.  What  that  evidence  was  the  rec- 
ord does  not  disclose,  except  the  petition 
and  affidavit  of  the  applicant;  but  we  pre^ 
sume  It  satisfied  the  judge  that  there  was 
no  necessity  for  such  change. 
T^iU).2S-M 


On  the  15th  of  November,  1887,  while  tbe 
court  was  holding  its  regular  term,  and 
when  this  cause  stood  ready  for  trial, 
and,  as  the  order  recites,  when  It  was  set 
by  appointment  of  counsel  for  trial,  the 
defendant's  counsel  applied  for  a  tempora- 
ry postponement  or  adjournment  thereof 
on  account  of  the  absence  of  other  attor- 
neys for  the  defense.  Tbe  court  granted 
the  application  for  postponement  until 
the  following  day.  but  upon  the  condition 
that  the  cost»  of  that  day's  proceedings. 
In  so  far  as  they  related  to  this  case,  In- 
cluding that  day's  attendance  of  witness- 
es, should  be  taxed  against  the  defendant; 
whereupon  final  Judgment  for  the  costs 
thus  taxed,  amounting  to  $85.45,  was  en- 
tered In  favor  of  tbe  plaintiff  against  the 
defendant.  Though  no  exception  appears 
from  the  record  to  have  been  taken  to  this 
order,  it  is  assigned  as  the  third  error. 
Under  the  provisions  of  section  107,  p.  Sliti, 
McClel.  Dig.,  which  provides  that  "it  shall 
be  lawful  for  a  cnnrt  or  Judge  at  the  trial 
of  any  cause,  where  they  or  be  may  deem 
it  right  forthe  purposes  of  Justice  to  order 
an  adjournment  for  sach  tlme,aDd  subject 
to  such  terms  and  conditions  as  to  costs 
and  otherwise  as  they  or  he  may  think 
fit,"  we  think  that  the  entry  of  the  Judg- 
ment for  costs  was  fully  authorized. 

The  fourth  error  assigned  is  tbe  admis- 
sion in  evidence  of  the  depositions  of  one 
Prior  Wheeler,  taken  while  he  was  tbe  In- 
mate of  the  state's  prison,  serving  out  a 
sentence  imposed  after  conviction  for  the 
burning  of  the  said  gin-bouse,  machinery, 
etc.,  set  forth  In  the  declaration  herein. 
The  objection  urged  against  tbe  admis- 
sion of  the  testimony  of  this  witness  Is 
predicated  upon  section  7,  p.  991,  McClel. 
Dig.,  which  provides  that  persons  convict- 
ed of  murder,  perjury,  piracy,  forgery, 
larceny,  robbery,  arson,  etc..  shall  be  ex* 
eluded  from  being  a  witness  or  from  giv* 
lug  evidence  either  In  person  or  by  deposi- 
tion in  any  suit  or  proceeding,  civil  or 
criminal,  etc  We  do  not  think  this  ob- 
jection is  tenable.  The  statute  last  cited 
was  enacted  March  10.  1845,  long  prior  to 
chapter  1637,  Laws  18W;  under  section  4  of 
which  last  act  the  witness  Prior  Wheeler 
bad  been  Indicted,  tried,  and  convicted. 
His  offense  was  a  statutory  crime,  made  a 
felony  by  the  act  of  1888,  last  cited,  and 
would  not  have  constituted  the  crime  of 
arson  a£  known  to  the  common  law;  the 
building  burntid  being  neither  a  dwelling, 
nor  an  outhouse  or  bam  within  the  cur- 
tilage. It  is  a  well-recognlzed  canon  of 
construction  that  where  iegal  terms  are 
Qseil  In  a  statnte  they  are  to  receive  their 
teohnlcal  meaning,  onless  the  contrary 
plainly  appears  to  have  been  the  intention 
of  the  legislatui-e.  State  v.  Mace,  5  Md. 
S37;  State  v.  Engle,  21  N.  J.  Law,  857; 
Suth.  St.  Const.  §5  247-253.  There  Is  noth- 
ing In  the  act  of  1845  that  indicates  any 
other  intention  on  the  part  of  the  legisla- 
ture than  that  the  disqualifying  crimes 
therein  denominated  as  murder.  i>erJuiTt 
piracy,  forgery,  larceny,  robbery,  arson, 
etc.,  should  be  considered  or  construed 
in  any  other  than  their  technical  sense  as 
known  and  recognized  by  the  common 
law.  Appiyingto  this  statute  the  familiar 
tnle  of  construction  abuve.lt  must  be  held 
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not  to  exclude  any  perRon  from  belns  a 
wltneaa  in  any  cause  wbu  has  beencua- 
vlcted  uf  huuHe-bnrnlns,  unless  sucb  bnrn- 
inf;  cnnstftuted  tlie  crime  of  arson  in  t&e 
technical  sense  In  which  that  term  was 
known  to  the  common  Ihw.  There  was 
no  error,  therefore.  In  admitting  the  evl* 
dence  of  Prior  Wheeler. 

The  fifth  error  assigned  is  the  admission 
of  the  evidence  of  the  witnesses  Iiettle 
Wheeler,  Ida  Wheeier,  Alfred  Nichols.  J.  P. 
BrtJb,  Byrd  Garrett,  and  Weijley  Lonff. 
Lettie  Whoeler  was  the  wife  of  the  convict 
witness.  Prior  Wheeler.  She  testltiefl  la 
substance  that  sheknew  the  time  the  Dick- 
enson gin-house  was  burned ;  that  the  de- 
fendant, WilJiams,  was  at  her  boctie  on 
tiieTuL>Bdny  tiefore  the  burning,  when  he 
tuld  her  that  he  was  goinjcto  Ben  Baker's, 
who  lired  In  tbo  nelghborhoud ;  "and 
asked  me  It  my  ff\T\  could  go  to  Grpcn- 
wood  and  tell  Prior  be  wanted  to  see  him. 
I  [witness]  sent  for  Prior,  and  he  came. 
Mr.  WlUiaraH  tf)Ui  roe  to  tell  Prior  to  stay 
until  lie  [Williams]  came  back.  He  said 
he  had  oliered  Prior  a  good  borne  and  sup- 
port (or  a  life-time,  but  be,  a  loui,  would 
not  take  It.  Mr.  Williams  returned  In  a 
short  while  after  Prior  bad  come,  and  be 
and  Prior  had  a  long  talk  In  the  corner  of 
the  fence,  do^pu  (he  ruad  from  my  bouse, 
but  I  do  not  know  what  was  said." 

Ida  Wheeler,  a  daughter  of  Lettle  and 
Prior  Wheeler,  corroborated  the  abore 
testimony  of  her  mother,  Lettle  Wheeler, 
In  every  uartlcnlar. 

In  theueposUiuns  Of  Prior  Wheeler,  that 
we  have  seen  were  properly  admlBslble,  he 
teHtifieH  to  the  same  facte  and  Interviews 
related  in  the  testimony  of  Lettle  and  Ida 
Wheeler,  and  testlQes  directly  as  to  the 
existence  of  a  conspiracy  between  himself 
and  the  defendant,  Williams,  to  burn  tbls 
gin-house;  and  testlAes  tbattba  siibject- 
mattfr  ol  the  conspiracy  was  discu'wed  at 
the  Interview,  the  occurrence  of  which  Let- 
tie  and  Ida  both  verify.  The  evidence  of 
both  Lettle  and  Ida  Wheeler  wan  pertinent 
and  proper,  not  only  because  it  tended  to 
establish,  circumstantially,  the  formation 
of  a  conspiracy  between  Williams  and 
Prior  Wheeier,  and  that  it  showird  an  ear- 
nest solicitude  on  the  part  of  Williams  pri- 
vately to  interview  Wheeler  shortly  prior 
to  the  burning,  and  the  declaration  by  him 
of  an  offer  from  him  to  Wheeler  of  a  good 
home  for  a  life-time,  and  the  actual  bold- 
ins  Ufa  long  and  confidential  Interview 
by  him  with  Wheeler;  but  It  corroborates 
the  evidence  of  Prior  Wheeler  upon  mate- 
rial points  in  the  case.  There  was  no  er- 
ror In  the  admission  of  this  evidence. 

Alfred  Nichols,  the  admission  of  whose 
evidence  is  also  included  In  the  same  as- 
signment of  error,  testified  timt  during 
the  spring  term  uf  the  circuit  court  In  1887 
Williams  came  up  to  his  gate  and  stated 
that  be  was  riding  around  trying  to  find 
witnesses  to  invalidate  William  Haskfn's 
oatb.  He  desired  witness  to  Invalidate 
It.  "I  told  Mr.  Williams  that  Mr.  Key,  a 
neighbor  of  mine,  would  be  a  good  wit- 
nessforhim;  that  Key  bad  told  me  that 
he  was  satisfied  Williams  did  not  do  the 
mischief,  as  he,  Key,  had  seen  Williams 
pass  his  home  between  sundown  and  dark 
un  the  night  of  the  burning.   Mr.  WilL 
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lams,  after  studying  a  minute,  said:  'No; 
Mr.  Key  was  mistaken ;  that  bedid  notsee 
him  pass  there  on  the  evening  the  gin  was 
burned,  but  that  he  passed  theretlie  even* 
ing  that  it  was  intended  to  be  bomed."* 
This  evidence,  we  think,  was  highly  per- 
tinent, and  was  properly  admitted.  It 
tended  to  prove  an  admission  by  the  de- 
fendant, Williams,  of  a  knowledge  of  the 
existence  of  an  intention  to  comoiit  tbe 
crime  charged  In  the  declaration,  and  on 
accurate  knowledge  ol  the  time  when  tbat 
erime  was  Intended  to  be  consummated. 
That  admission  also  corroborates  the  evi- 
dence of  PriorWheeler,  wherein  he  testifles 
to  one  unsuccessful  attempt  to  bum  tbe 
property  prior  to  its  actual  destruction, 
when,  as  Wheeler  swears,  Williams  was 
pemoaally  present. 

J.  P.  Bflvla.  the  admission  ol  whose  ev%- 
denceU  also  Included  in  the  last  assignment 
of  error,  testified  tbat  at  a  justice's  court 
held  at  bis  house  In  June,  ls86,  WllllamB 
said  that  be  had  worked  soon  and  late  ac 
Dlckeneun's.  and  Dickenson  was  uteallng 
from  blm  evei7  way  he  conl<l;  and  tbat 
Dickenson  might  think  be  was  dune  with 
It,  hut  he  would  have  satisfaction.  If  It 
took  lilm  40  years  to  get  It.  There  was 
no  error  In  the  admission  of  thia  testi- 
mony. Tbe  declarations  testified  to  as 
coming  from  the  defendant  were  anterior 
to  the  buniing,  and  exhibited  an  intense 
feeling  of  hostility  to  the  plaintiff,  Dickea- 
son,  tbe  desire  to  gratify  which  spirit  ol 
revengA  furnished  a  strong  motive  tor  tbe 
commission  of  the  wrong  complained  of. 

The  admission  of  Byrd  Garrett's  and 
Wesley  Long's  evidence  Is  also  included 
In  the  last  assignment  of  error.  Tbene 
two  witnesses  both  testify  to  being  at 
Prior  Wheeler's  house  playing  cards  on 
one  Sunday,  when  Williams  came  by,  and 
called  Wheeler  out,  and  had  a  lengthy  pri- 
vate Interview  witb  him,  the  purport  of 
which  they  did  not  hear.  This  testimony, 
we  Tbink,  was  pertinent,  and  properly  ad- 
mitted. Like  the  testimony  of  Lettie  and 
Ida  Wheeler,  discussed  above.  It  showed 
the  holding  of  private  Interviews  between 
Wheeler  and  WlUlnms  at  the  solicitation 
of  the  latter,  prior  to  the  fire,  and  was  a 
pertinent  circumstance  tending  to  stiow 
the  lurmation  of  a  conspiracy  between 
them ;  corroborative  also  of  Prtor  Wheel- 
er's evidence  as  to  thefact  tbat  sucb  an  In- 
terview at  tbe  time  and  place  was  held  by 
them. 

Tbe  sixth  error  assigned  la  the  ndmlR- 
slon  of  tbe  evidence  nl  W.  D.  Sorey,  as  to 
who  made  trucks  like  those  testified  to  by 
blm.  This  witness  testified  to  having  been 
at  tbe  ruins  of  the  gin-house  next  morolng 
after  the  fire;  tbat  he  there  examined 
tracks,  and  found  one  peculiar  track  that 
went  from  tbe  gin-bouse  across  tbe  road. 
The  peculiarity  about  this  track  was  that 
the  heel  seemed  to  drop  back.  He  then 
testified  that  the  defendant.  WlUlame, 
made  tracks  like  that,  and  that  he  knew 
of  no  one  else  wfao  made  snch  tracks. 
There  was  no  error  In  admitting  tula  evi- 
dence. Tbesecond  count  contained  in  tbe 
amended  dtTlaratlon  charged  tbe  defend- 
ant, Williams,  dlL-ectly  with  the  borning 
ol  this  property.  These  tracks  foana 
next  morning  in  dose  proximity  tu  the 
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scene  ot  the  crime,  and  Identified  by  tbla 
wltnewH  aa  being  i\\a,  or  very  much  like  the 
peculiar  tracks  usually  made  by  Iiiui,  point- 
ed strougly  tuwards  bis  personal  nrraence 
at  the  Hcene  of  the  outrage;  and,  ander 
the  aeruQd  count  In  the  declaration,  was 
properly  admitted,  and.  we  tblnk,  was 
pei'mlsslble  even  under  the  first  count  In 
the  declaration. charging  blm  with  aiding, 
counseling,  hiring,  and  abetting  the  said 
Wheeler  in  the  commission  ot  the  deed. 

The  seventh  error  aeslgued  Is  an  objec- 
tlon  to  the  admlssloD  Id  evidence  uf  the 
testimony  ot  the  witness  W.  L.  Garrett 
aa  to  what  Prior  Wheeler  had  told  him 
that  Williams  had  told  Wheeler  In  refer- 
ence to  the  burning  ofplaintltt'sgln-honse. 
It  was  error  to  admit  this  testimony. 
The  evidence  of  Prior  Wheeler  and  of  W. 
Ij.  Garrett  both  show  that  those  conver- 
sations between  them  were  had  anterior 
to  the  formation  ot  any  conspiracy  be- 
tween Wheeler  and  WlUlnms.  Under  the 
rule  governing  the  admission  Id  evidence 
ot  the  declarations  of  co-conKptrators, 
which  Is  thuH  stated  In  1  Greenl.  Et.  §  111: 
"The  connection  of  the  Individuals  in  the 
unlavrfiil  enterprise  belne  thus  shown, 
every  act  and  declaration  of  each  member 
olthe  eonfederucy.ln  pursuance ottheorig- 
inai  concerted  plan,  and  with  reference 
to  the  common  object,  Is,  In  contempla- 
tion of  law,  the  act  and  declaration  of  all 
of  them :  and  Is  therefore  original  evidence 
against  each  of  theni," — this  evidence 
should  have  been  excluded.  The  evidence 
otW.  L.  Oarrett  related  to  declarations 
made  to  him  by  Prior  Williams  as  to  what 
was  said  by  Williams  to  Wheder  at  a  time 
long  prior  to  tbe  tormatloD  of  the  cnn- 
Hpiracy,  when  there  was  an  conspiracy  In 
existence,  and,  when  communicated  to 
Garrett,  there  was  lacking  the  foundation 
upon  whlchsuch evidence  is  ever  admitted, 
vii.,  the  conspiracy.  At  the  time  Wheeler 
told  tliese  things  to  Garrett.  Wheeler  was 
□ot  a  eo-conspira tor  with  Williams,  and 
therefore  hlsdednratlons  to  a  third  party, 
under  this  rale,  could  not  bind  Willtams, 
and  were  Inadmissible  as  against  Will- 
iams. 

The  eighth  error  assigned  Is  because  the 
plaintiff  was  allowed  to  ask  W.L.Garrett 
(he  b^lng  plalntlH's  wltnt^Ks)  whether  he 
had  not  stated  on  the  former  trial  chat 
Prior  Wheeler  had  told  him  that  twice  he 
was  going  to  burn  the  gin,  but  that  he 
(the  witness)  did  not  believe  him.  Ques- 
tions ot  this  kind,  tending  to  contradict 
or  Imi»each  a  witness,  ai-e  not  ordinarily 
permissible  under  the  rule  that  a  party  is 
not  at  liberty  to  Impeach  his  own  witness : 
but  under  the  provishms  of  our  statute, 
(s«>ctlon  26,  p.  518,  McClel.  Dig.,)  In  rase  a 
witness  prove  adverse,  the  party  produc- 
ing him  may  contradict  him  by  other  evi- 
dence, or  prove  that  be  has  made  at  other 
times  a  statement  Inconsistent  with  his 
present  testlmoiy ;  but  In  such  a  case  the 
ground-work  must  be  laid  first  by  calling 
to  the  attention  of  the  witness  the  partfc- 
olnr  occasion  and  the  clrcumstanceB  of  the 
supposed  statement,  and  he  mast  be  asked 
whether  or  not  he  made  such  statement. 
The  question  here  objected  to  seeras  to 
bave  been  designed  for  this  purpose. 
Whether  the  wltneBs  proved  adverse  or 
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not  does  not  appear  from  the  record,  but 
In  the  examination  of  witnesses  under 
this  statute  a  large  discretion  has.  neces- 
sarily, to  be  reposed  in  the  trial  Judge, 
who  has  the  witness  before  blm,  and  Is  in 
a  position  to  determine  from  his  manner 
of  testifying  whether  as  a  witness  be 
stands  indifferent  or  adverse  to  the  party 
introdnclng  him.  Becognlzlng  this  dlscre< 
tlon  Id  the  court  l>elow,  we  cannot,  from 
the  record  before  as,  hold  this  assignment 
to  be  error. 

The  ninth  error  assigned  Is  the  refusal  of 
theeonrtto  permit  the  defendant  on  the 
cross-examination  ot  the  witness  W.  L. 
Garrett  to  ask  him  "  whether  Prior  Wheel- 
er owed  him  anvthing,  and  whether  he 
had  not  told  Wheeler  that  If  Wheeler 
would  pay  him  $25  and  bum  that  gin  he 
[Garrett]  would  give  him  f 25  of  his  debt 
to  blm.**  The  witness  answered  that 
nothing  was  said  about  indebtedness  to 
him  from  Wheeler,  but  his  answer  was 
stricken  out  by  the  court,  which  latter 
ruling  is  assigned  as  the  tenth  error.  This 
witness  was  examined  in  chief  as  to  con- 
versations had  between  himself  and  Prior 
Wheeler  In  reference  to  the  burning  of  the 
gin-house,  and  in  reference  to  what  the  de- 
fendant, Williams,  bad  said  to  Wheeler  re- 
garding snme.  Upon  the  cross-examina- 
tion the  defendant  was  entitled  to  a  fall 
expos6  ot  the  entire  conversations  relating 
to  the  subject,  and  the  court  erred  In  re- 
fusing to  allow  the  question  excepted  to 
CLS  the  ninth  error,  and  erred  also  In  strik- 
ing out  the  answer  made  by  this  witness, 
and  assigned  as  the  tenth  error.  The 
question  refused  tn  be  put  tended  to  crim- 
inate the  witness,  but  It  was  a  personal 
privilege,  resting  with  the  witness  alone, 
whether  he  would  unswer  it  or  not.  Had 
he  refused  to  answer,  we  are  of  thn  opln - 
Ion  that  be  should  have  been  protected  by 
the  court  in  such  refusal;  huttbe  question 
was  legitimate  on  the  cross. and  the  court 
should  have  allowed  it  to  be  put,  and  l^t 
it  with  the  witness  to  arall  himself  of  bis 
personal  privilege  or  not.  as  he  saw  fit. 

The  twelfth  assignment  of  error  Is  In  the 
admission  by  the  court,  over  defendant's 
objection,  of  the  testimony  of  Ike  King,  to 
the  effect  that  the  defendant,  Willldmn, 
had  told  him  that  if  he  would  swear  that 
Ben  Baker  (another  of  plaintiff's  wit- 
nesses) had  told  him  that  Dickenson  had 
hired  him  to  swear,  and  that.  If  he  wonid 
BO  ftwear.  he  (Williams)  would  give  him  a 
mule  to  work  tor  a  year,  and  it  he  won 
the  case  he  would  give  him  any  anioont  of 
money  he  (King)  wanted:  and  that  he 
(witness)  had  never  told  Williams  that 
BenBakpr  had  said  that  If  he  and  the  wit- 
new  (King)  would  go  In  together  and 
swear  they  would  make  a  good  thing  out 
of  Dickenson.  **  I  never  told  Williams  that 
DlckeuHon  approached  me  and  solicited  me 
to  swear  same  as  Ben  Baher."  The  objec- 
tion to  that  part  ot  the  evidence  of  this 
witness  relating  to  an  attempt  by  the  de- 
fendant to  suborn  him  Is  that  it  was  put 
In  to  contradict  and  impeach  statements 
of  the  defendant  hlmseif,  brought  out  on 
the  cross-examination  In  response  to  ques- 
tions that  were  not  In  pursuit  of  tbe  direct 
examination,  and  that  were  foreign  to  the 
Isauefl.  Our  conclusion  Is  that  this  objee- 
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tlon  is  not  well  taken.  While  WilllamB 
waB  under  croaa-examinatlon  he  was  In- 
terrogated aa  tu  whether  he  had  not  made 
BDch  an  attempt  to  suborn  the  wltnesH  Ike 
King:.  The  well-settled  rule  1b  stated  as 
follows  In  section  449,1  Oreenl.  Er.:  "A 
witnesB  cannot  be  croBs-examined  as  to 
uny  fact  which  is  collateral  and  irrelevant 
to  the  issue,  merely  lor  the  purpose  of  con- 
traUIcting  him  by  other  eTldeoce;  and  if  a 
question  Is  put  to  a  witness  which  Is  col- 
lateral or  Irrelevant  to  the  Issue  bis  an- 
swer cannot  be  contradicted  by  the  party 
who  asked  the  qnestion,  but  it  Is  conclu- 
sive against  Mm."  Eldrldge  t.  State,  27 
Fla.  — ,  9  South.  Hep.  448.  But  the  evi- 
dence of  this  witness  Ike  King  went  fur- 
ther than  a  mere  impeachment  of  Wlll- 
iama'  denial  upon  entirely  irrelevant  mat- 
ter. It  related  to  transactions  compara- 
tively recent,  that  directly  affected  the  ul- 
timate result  of  the  issues  belnjc  tried,  and 
bore  directly  upon  the  present  character 
and  moral  principles  of  the  witness  Will- 
laois,  and  was  very  essential  to  the  due 
estimation  of  hfs  testimony  by  the  jury. 
An  attempt  to  suborn  a  witness  In  a  cause 
to  give  false  teatimony  therein  could  only 
come  from  a  corrupt  source.  The  bribe- 
giver is  equally  as  corrupt  as  the  bribe- 
taker; and,  it  either  has  been  attempted 
in  a  cause.  It  is  certainly  competent  to  ex- 
pose it  In  that  cause,  the  result  of  whose 
Issues  was  intended  to  be  affected  thereby, 
so  that  the  Jury  might  properly  estimate 
the  moral  worth  as  a  witness  of  the  party 
whu  made  I  he  corrupt  attempt.  1  Greenl. 
£v.  $  469;  Harris  v.  TIppett,  3  Camp.  637. 
There  was  no  error  either  In  admitting 
that  part  of  Ike  King's  test'.mony  where- 
in he  denied  having  told  Williams,  the  de- 
fendant, that  Ben  Baker  had  said  to  him 
that  if  he  and  King  would  go  in  together 
and  swear  they  could  make  a  good  thing 
out  of  Dickenson ;  and  that  he  never  told 
Williams  that  Dickenson  approached  him 
and  Boticited  him  to  swear  the  same  aa 
Ben  Baker.  Upon  the  redirect  examina- 
tion of  the  defendant,  Williams,  he  testi- 
fied that  Ike  King  had  made  such  state- 
ments to  him;  and  the  denial  tbereof  by 
King  was  a  legitimate  rebuttal. 

The  thirteenth  asRignment  of  error  is 
the  overruling  of  the  defendant's  objec- 
tions to  direct  interrogatories  and  sus- 
taining pl^atifTs  objections  to  cross-ia- 
terrogatoriea  propounded  to  Prior  Wheel- 
er. The  objection  urged  Ib  to  the  sixth 
and  seventh  direct  Interrogatories  to  Pri- 
or Wheeler,  to  the  effect  that  they  are  too 
general,  indeflnlte,  and  irrelevant.  These 
objections  are  untenable.  The  Interroga- 
tories objected  to  sought  to  draw  from 
the  witness  conversations  bad  with  the 
defendant,  WilllamB,  Id  rdation  to  the 
bornlng  of  the  gin.  and  aa  to  threats  made 
by  Williams  towards  DlckeuBon.  They 
are  entirely  relevant  and  pertinent  to  the 
Issues,  and  were  amply  deSnite  us  to  time, 
place,  circumstances,  and  nubBtance  in  the 
answers  sought.  There  was  no  error  in 
sustaining  the  plaintiff's  objection  to  the 
third  cruBS-lnterrogatory  propounded  by 
the  defense  to  the  witness  Prior  Wheeler. 
Ihls  question  sought  to  draw  from  the 
witness  confidential  communications  had 
by  him  with  bis  attorney  li^reterence  to  the 
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crime,  from  examination  upon  which  the 
law  protects  him,  and  from  the  reveal- 
ment  of  which  the  attorney  with  whom 
tht7  were  had  would  have  been  estopped. 

The  fourteenth  and  last  assignment  (rf 
error  Is  the  overruling  of  the  defendant's 
motion  for  a  new  trial.  The  various 
grounds  of  this  motion  have  already  been 
discussed  in  what  has  been  said,  except 
the  objections  urged  therein  to  the  charges 
given  by  the  court  to  the  Jury,  and  we 
will  consider  that  feature  of  the  motion 
only.  Objeftion  is  urged  to  the  following 
portion  of  the  court's  charges  to  the  Jury : 
"You  may,  in  determining  the  weight  you 
will  give  to  the  evidence  of  a  witnras  or 
wltiieHses,  take  into  consideration  their 
manner  ou  the  stand;  whether  interested 
In  the  issue  of  this  suit;  whether  related 
to  the  parties;  whether  biased  In  favor  of 
either  party,  or  prejudiced  against  either 
f}f  tbeparties.  Interest, relationship, bias, 
or  prejudice  are  of  great  consideration  with 
you  in  determining  the  weight  of  the  wit- 
nesses' evidence  in  thiscaHe."  "Threats 
by  a  person  to  do  an  act,  when  recently 
made  before  the  act  threatened  to  be  done 
Is  done,  is  entitled  to  great  weight  in  de- 
termining who  did  the  act  ttiat  was 
threatened  to  be  done."  "If  there  was  a 
motive  ou  the  part  of  defendant  to  de- 
stroy plaintiH's  property,  alleged  to  haVe 
been  destroyed  by  defendant  procuring  Its 
destruction, — If  this  is  made  apparent  to 
yon  from  the  evidence,— then  It  should 
have  great  weight  with  you  In  determin- 
ing whether  defendant  procured  Prior 
Wheeler  to  destroy  by  burning  the  prop- 
erty of  plnlntltt  BO  alleged  to  have  been  de- 
stroyed." These  charges  are  fatally  er- 
roneous. They  seriously  invade  the  ex- 
clusive province  of  the  jury,  who  are  alone 
the  judges  of  the  weight  to  be  siven  not 
only  to  the  testimony  of  the  witnesses,  bat 
to  facts  and  circumstances  adduced  lu  evi- 
dence. In  these  instructions  the  attention 
ot  the  Jury  Is  pointedly  called  lo  variona 
material  features  In  the  ertdence,  and  then 
they  are  instructed  by  tbe  court  to  give 
"great  weight**  to  those  features  thus 
pointed  out.  The  Jury  were  thereby  un- 
warrantedly  hampered  In  their  delibera- 
tions by  a  sense  of  obligation  upon  their 
part  to  attach  "great  weight**  to  certain 
phases  of  the  evidence  that  otberwlsu,  it 
late  free  within  their  own  legitimate  prov- 
ince as  exclusive  arbiters  of  its  weight  and 
credibility,  they  may  have  attached  there- 
to none,  or  bnt  little,  significance.  Tbe 
rule  In  such  cases  tB  thus  correctly  laid 
down  In  2  Thompson  on  Trials,  section 
2420:  "The  Judge  must  be  careful  not  to 
tntncb  upon  the  exclueiv©  province  of  the 
jury  in  determining  the  credibility  of  par- 
ticular witnessea,  or  the  degree  of  credit 
to  be  given  to  particular  elements  of  the 
evidence.  He  may  instruct  them  as  to  the 
rule,  but  not  as  to  the  weight,  of  the  evi- 
dence; that  is  to  say,  he  should  not  in- 
struct them  as  to  the  relative  weight  ot 
the  testimony,  or  the  credibility  of  the 
witnesses.  He  should  not  undertake  to 
control  the  freedom  of  their  Judgment  In 
dealing  with  the  probabilities  of  the  testi- 
mony.** The  w^ght  tobegiven  to  the  evi- 
dence, or  to  any  phase  or  element  thereof, 
la  for  tbe  Jary  alone  to  determine.  Kelley 
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T.  Schupp.  60  Win.  76.  IR  N.  W.  Rep.  725; 
Ott  V.  Oyer's  Ex'x,  100  Pu.  St.  6;  Grliuee 
State,  G-'t  Ala.  166:  Orutclifleld  v.  Bull - 
road  Co.  76  N.  C.  320;  ChildB  v.  State.  76 
Ala.  93;  Trust  Co.  v.  Corner,  2  Gill,  410; 
Mill  Co.  V.  Bniihl,  51  Mo.  144;  Covey  v. 
Railroad  Co  ,  86  Mo.  635.  The  loMowInf? 
charge  o(  the  coort  is  also  ur^ed  to  be  er- 
roneooH:  "Id  detfrmlolng  the  Issueii  be- 
foce  yon,  you  are  nut  to  be  governed  by 
the  rale  that  obtains  In  crlmlaal  cases  In 
regavd  to  the  evldenne.— that  you  must  be 
antiKfleil  beyond  a  reasonable  doabt  that 
he  did  those  things;  but  you  are  to  Had 
for  the  plalntiH  It  yon  believe  Trom  a  pre- 
ponderance of  the  TveiRht  of  the  evidence 
before  you  that  lie  either  counseled,  hired, 
ubtalnpd,  or  caused  Wheeler  to  buru  the 
Slu-house.'*  Were  the  proposition  ol  lav 
InTolved  In  this  charge  presented  to  ns 
now  lor  the  first  time  as  an  orlfclual  prop- 
osition, we  wonld  be  strongly  Inclined  to 
apbold  the  charge  as  a  correct  enuncia- 
tion of  the  law.  for  which  there  Is  an 
abundance  of  weighty  authority.  Cooley, 
Torts,  p.  208,  and  authorities  cited;  Klp- 
pey  V.  Miller,  1  Jones.  (N.  C.)  479,  62  Ainer. 
Dec.  177,  and  aothorities  cited  In  notes; 
Ellis  V.  Buzsell,  60  Me.  i09.  But  the  rnle 
has  been  settled  otherwise  In  this  state  Id 
Schnltz  V.  Insurance  Co.,  14  Fla.  73,  In 
wblch  It  is  held  that  the  tortious  crime 
must  be  proved  beyond  a  reasonable 
doubt,  as  in  criminal  cases.  The  rule 
having  been  thus  establlslied  In  Florida, 
and  being  sapported  also  by  authority, 
we  do  not  feel  called  upon  to  change  it. 
This  charge  was,  therefore,  erroneous. 

For  the  errors  mentioned  In  the  Instruc- 
tions of  the  court  below  to  the  Jury,  the 
Judfitnent  is  reversed  uod  a  new  trial  or- 
dered. 


St.  Johns  &  H.  R.Co.  v.  Bartola  et  al. 
(Supnme  Court  of  .Florida.   Aug.  15, 1891.) 

BHrORCEHKiT  OF  LiBX  ON  RlILBOAD — DA.IIAOBS. 

1.  Und^  a  bill  in  egalty  to  enforce  a  lien 
for  work  and  labor  performed  on  a  railTx>ad  un- 
4ler  the  act  of  1879,  (cbapter  81S8,  Laws  Fla.,)  it 
tfe  error  to  render  a  decree  for  a  larger  sum  than 
la  allied  in  the  bill  to  be  due,  and  specially 
aaked  for  in  the  prayer  for  relltf. 

S.  Where  tlie  apeoial  relief  asked  In  the 

Srayer  of  the  bill  Is  abandooed,  and  further  or 
ifferent  relief  is  sought  ^der  the  general 
prayer,  It  must  be  consistent  with  the  case  made 
la  the  bill,  and  not  in  conflict  with  what  Is  spe- 
eially  ivayed. 

8.  The  lien  provided  by  chapter  8183,  Laws 
Fla..  Is  for  "labor  performed,*'  and  independent 
-of  toe  statute  such  lien  would  not  exist,  and  a 
«ourt  of  obanoery  would  have  do  ]arlsdiction  to 
Adjudicate  IL  The  existence  and  extent  of  the 
lien  here  provided  must  depend  apoa  the  pro- 
visions uC  tbe  atatate,  and  U  ia  error  to  award 
vnder  it  a  sum  tor  nnll^oldated  damages  acis- 
ing  from  broaob  of  contract. 
iSi/UaJnu  by  the  Court ) 

Appeal  from  circuit  court,  Volusia  conn- 
t|r;  John  D.  Broomb,  Judge. 

BenJ.  P.  C&lhoun,  Robt.  W.  Davis,  and 
Irving  Gfllia,  tor  appellant.  Jolin  W. 
Prlee,  for  appellees. 

Mabbt.  J.  An  examination  of  the  bill 
of  complaint  filed  In  this  cause  shows 
that  apjwlleea  do  m  and  sue  for  #1,769.69 
4D0lroni  appellant  tor  work  and  labor 


performed  In  the  construction  of  Its  rail- 
road. In  the  prayer  of  the  bill  the  specific 
relief  asked  In  reference  to  compensHtldn, 
or  a  money  demand,  la  that  appellees  have 
a  decree  for  said  aura  as  balance  due  for 
work  and  labor  performed  on  appellant's 
road,  and  that  the  same  be  sold  to  pay 
the  said  Bum.  The  bill  sets  up  a  contract, 
and  after  averring  Its  performance,  ur  an 
offer  to  perform,  on  the  part  of  appelteea, 
alleges  a  violation  thereof  In  several  par- 
ticulars on  the  part  of  appellant.  1'he 
amount  of  the  damages  resulting  from 
the  alleged  breaches  of  sold  contract  Is 
not  mentl(med.  but,  after  alleging  the  par- 
ticulars wherein  appellant  foiled  to  com- 
ply, it  is  distinctly  averred  that  appellant 
owed  appellees  91,709.59  for  work  and 
labor  done  on  Its  railroad.  It  Is  plain 
that  the  amount  claimed  and  demanded 
In  the  bill  forworkanr11aborwaafl.769.69. 
A  decree  was  rendered  in  the  circuit  court 
for  the  sura  of  ¥2.83n.44  for  work  and  la- 
bor performed  on  appe1lant*d  road,  besides 
the  additional  sum  of  f  .^75.16  damages  for 
violating  contract;  making  a  total  decree 
for  f  3,410.60.  The  sum  awarded  (or  woric 
and  labor  is  $1,063.85  in  excess  of  the 
amount  claimed  In  the  bill,  and  for  which 
a  decree  is  asked  in  the  prayer.  This  ad. 
ditional  sum  Is  not  awarded  as  Interest, 
but  the  entire  sum  of  $2,835.44  is  what 
was  found  to  be  due  for  work  and  labor 
performed.  The  question  now  arises,  did 
tlie  court  commit  an  emir  In  rendering  a 
decree  for  the  amount  stated?  Afterthe 
special  prayer  asking  a  decree  for  the  sum 
of  $1,769-59,  there  is  a  general  prayer  that 
appellees  have  any  and  all  relief  to  which 
they  are  entitled  In  and  by  the  case  made 
by  their  bill.  It  Is  contended  that  under 
this  general  prayer  the  court  could  ren- 
der the  decree  entered  In  tblscase.  Where 
tbe  special  relief  asked  In  the  prayer  of  tbe 
bill  la  abandoned,  and  further  or  different 
relief  Is  sought  under  the  general  prayer, 
It  must  be  L-unaistent  with  the  case  made 
In  the  bill,  and  not  in  conflict  with  what 
is  specially  prayed.  Railroad  Co.v.8pratt, 
12  Pla.  26.  Appellees  allege  In  their  bill 
that  there  was  due  them  the  sum  of  $!,'• 
769.59  for  work  and  labor  done  on  appel* 
1  ant's  railroad,  and  tbe  special  relief 
prayed  for  Is  that  a  decree  be  rendered  for 
this  sum,  and  the  road  sold  to  satisfy 
the  same.  The  amount  awarded  for  work 
and  labor  was  much  larger  than  that 
claimed  In  the  bill.  We  think  It  was  error 
to  render  a  decree  for  a  larger  sum  than 
tbe  amount  alleged  In  the  bill  to  be  due 
and  specially  asked  for  In  the  prayer.  It 
is  a  general  rule  In  chancery,  as  well  as 
at  law,  that  tht>  alicgatlouM  and  tbe  proohi 
must  correspond,  and.  In  order  to  sustain 
a  decree  In  chancery.  It  must  be  supported 
lioth  by  the  allegations  and  the  proofs. 
In  Mills  V.  Heeney,  35  III.  178,  which  was  a 
proceeding  in  chancery  to  enforce  a  me- 
chanic's Hen,  It  was  expressly  decided  that 
adecreeshoDid  not  be  rendered  tora  larger 
sum  than  Is  claimed  In  the  bill,  and  In- 
terest from  date  of  filing  It.  The  same 
point  was  also  decided  In  Pfescott  v. 
Maxwell,  48  111.  82.  Vlrle,  also,  Brady  ▼. 
Anderson,  24  111.  110.  But,  in  addition  to 
the  sum  of  $2,835.44  for  work  and  labor 
performed  on  appellant'a  roa^,  tbe  court 
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decreecl  the  snm  of  1575.16  as  damRges  for 
vlulatlDg  contract.  Wblle  appelleefi allege 
a  coDtract  lor  tbe  performance  ot  work 
on  appellant'u  railroad,  and  aver  a  Tiola- 
tlon  of  tlie  B&uie  In  several  particulars  on 
tbfl  part  of  appellant,  no  amount  of  dam- 
ages distinct  from  the  deinaod  for  work 
and  labor  Is  mentioned  In  the  bill,  nor  is 
any  decree  asked  for  sncb  damages  In  the 
prayer  of  the  bill.  Tbe  only  theory  upon 
which  the  bill  filed  In  this  cara  can  be 
malntalaed  at  all  is  that  appellees  have  a 
lien  for  work  and  labor  performed  In  the 
construction  of  appellant's  railroad.  The 
Hen  In  such  cases  Is  given  by  the  act  of 
1879,  (chapter 3132,  Laws  Fla.)  The  Brst 
section  of  this  act  provides  that  "every 
person  who  shall  perform  labor  npoD,  In, 
or  for  tbe  benefit  of  any  railroad,  mill,  or 
manufactory  In  tbla  state,  whether  In  the 
coDStrnction,  working,  or  repairing  there- 
of, to  whom  there  shall  be  anything  due 
for  such  services,  shall  have  a  lien  of  prior 
dignity  to  all  others  upon  such  railroad, 
mill,  or  manufactory,  whether  operated 
or  owned  by  an  Incorporated  company 
or  not."  The  second  section  provides 
that  "such  lien  may  be  enforced  by  bill  In 
equity,  and  all  or  any  number  of  pemons 
holding  such  lien  may  be  lolned  as  parties 
complu!naut."  Independent  of  statutory 
enactment,  no  such  lien  as  la  claimed  In 
this  suit  would  exist,  and  a  court  of 
chancery  would  have  no  authority  to  ad- 
judicate such  a  demand.  Phil.  Mech. 
Liens,  §9;  Dlnklos  v.  Bowers, 49  Miss. 219. 
This  Hen  being  a  creature  of  statute.  Its 
existence,  and  the  extent  of  It,  must  de* 
pend  upon  the  provisions  of  the  statute. 
Brady  v.  Anderson,  supra.  It  is  plain 
that  the  statute  above  mentioned  gives 
a  lien  for  labor  performed,  upon.  In,  or  lor 
tbe  beneQt  of  any  railroad,  mill,  or  man- 
nfactory,  whether  In  the  construction, 
working,  or  repair  thereof.  Everything 
tor  which  a  Hen  can  be  claimed  under  this 
statute  must  be  embraced  within  the 
meaning  ot  the  terms,  "labor  performed 
upon,  in,  or  for  the  benetlt"of  the  road. 
The  decree  before  us  awards  a  sum  for 
work  and  labor  performed  on  the  road  In 
question,  and  a  further  sum  as  damages 
for  violation  of  contract.  Wedonotthlnk 
the  statute  provides  a  lien  for  unliquidat- 
ed damages  arising  from  breach  uf  con- 
tract. Miner  v.  Hoyt,  4  Hill,  198;  Hoyt  v. 
Miner,  7  Hill,  523. 

The  testimony  In  the  record  before  us  Is 
very  voluminous,  and  we  will  not  under- 
take to  discuss  all  of  It.  lu  fact,  it  is  not 
our  purpose  to  express  any  opinion  as  to 
Its  effect  on  the  qaestirin  of  the  demand 
for  w  ork  and  labor  performed ;  but  a  n^fer- 
ence  to  a  portion  of  It,  bearing  on  the 
question  ot  damages  for  Rotating  the 
contract,  will  show  the  application  of  the 
principle  to  the  facts  of  this  case.  The 
contract  alleged  In  the  bill  is  that  appel- 
lera  were  to  furnish  200  Italian  laborers 
for  5  months  to  do  grade  work  on  appel- 
lant's railroad,  the  right  of  way  over 
which  was  to  be  cleared,  and  said  laborers 
were  to  have  contlnous  work  tor  5  months, 
and  to  be  paid  therefor  as  the  work  pro- 
gressed, upon  the  completion  otlOstatious, 
at  the  rate  ot  13  cents  per  cubic  yard  tor 
dry  dirt*  and  16  cents  per  cubic  yard  for 
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wet  dirt.  It  Is  admitted  In  the  aaawei 
that  there  was  an  agreement  for  appellees 
to  furnish  200  laborera  to  work  on  said 
railroad  at  the  price,  and  payable,  as  al- 
leged in  the  bUl;  but  the  si>eclal  coo  tract 
to  furnish  work  for  said  laborers,  or  any 
number  of  laborera  that  appellees  mljcbt 
furnish,  for  6  months,  is  expressly  denied. 
The  testimony  shows  that  one  of  the  ap- 
pellees, Orlando  Bartola,  visited  the  rail- 
road and  saw  It  before  the  work  ot  grad 
Ing  by  appellees  was  commenced,  and 
that  he  remained  with  the  laborers  on  the 
work  up  to  the  time  that  they  abandoned 
it.  which  was  about  two  mouths  after  tbe 
beginning  ot  the  work.  Bartola  waa  In- 
troduced as  a  witness  for  appellees,  and* 
after  producing  certain  correepondenre  by- 
letters  and  telegrams  whicb  he  claimed 
led  up  to  and  constituted  the  contract, 
testified  that,  upon  his  arrival  on  tbe 
grouud  where  the  work  was  to  be  done, 
the  president  of  the  said  road  confirmed 
the  contract.  He  was  the  only  wltoess 
for  appellees  who  testified  an  to  the  con- 
tract. On  cross-examlnatlnn  be  was 
asked  to  state  fully  wherein  appellant 
tailed  to  comply  with  the  contract  aa  he 
claimed  it  to  exist.  His  answer  was: 
"Flrat,  In  never  having  sufficient  work  for 
the  number  of  men  contracted  for;  Bee- 
ondy  for  charging  for  tools,  there  being 
nothing  in  said  contract  to  Justify  sold 
charges;  tbtrtll^,  contrary  to  all  usages 
of  all  railways,  proceeding  to  classify,  I 
not  being  present,  thereby  wronging  me 
in  heavy  sums  by  not  making  the  pay- 
ments according  to  the  contract;  ht&tfj, 
by  arbitrarily  foisting  on  me  an  Incorrect 
bill,  In  the  compilation  of  which  I  had  no 
voice  whatever,  and.  further,  their  preai- 
dent  giving  me  a  check  to  be  dishonored 
by  their  treasurer."  He  was  further  asked 
if  that  was  all  by  which  he  claimed  that 
the  defendaot  below  bad  forfeited  Its  con- 
tract with  apiiellees,  and  In  reply  said: 
"Yes,  for  by  these  acts  he  madn  It  Impos- 
sible for  me  to  carry  It  out,— that  Is,  car- 
ry on  the  work  any  longer. "  There  was 
testimony  In  rebuttal  as  to  these  matter* 
on  the  part  of  appellant,  but  we  do  not 
express  any  opinion  as  to  tbe  preponder- 
ance of  evidence  on  them.  Conceding, 
however,  that  the  court  was  Justified  in 
taking  a  favorablevlew  ot  appellees'  testi- 
mony, we  do  not  think  they  have  any  lien 
nnder  the  statute  for  unliquidated  dam- 
af^es  arising  from  the  breach  of  the  allseed 
contract  as  shown  in  this  case.  Astieturs 
stilted,  the  Hen  is  given  for  labor  per- 
formed; and  If  appellees,  with  fuH  knowl- 
edge of  tbe  extent  and  nature  of  the  work 
to  be  done,  performed  work  for  a  while, 
and  tlien  abandoned  the  enterprise  for  the 
causes  stated  by  tbe  witness,  he  can  re- 
cover In  this  proceeding  for  the  work 
done,  but  cannot  ask  for  unliquidated 
damages.  Canal  Co.  v.  Gordon,  ft  Wall. 
561.  In  a  suit  in  equity  they  may  show.  If 
they  can,  that  classifications  made,  and 
bill  rendered  by  appellant,  are  incorrect, 
and  do  not  represent  the  actual  amount 
due;  and  in  passing  upon  such  matters 
the  court  would  be  arriving  at  the  actual 
amount  due  for  labor  performed.  In  this 
case  we  think  the  court  erred  In  grolng  be- 
yond work  and  labor  pertprmed,  AOd  ren- 
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JeriDK  a  decree  for  damages  for  rlolatlng 
contract. 

Fur  the  errors  pointed  ont  tjie  de- 
cre«  IB  revenied.  and  the  caaM  remand- 
ed, with  directions  that  encb  further  pro- 
ceedlDKs  be  had  herein  aa  uaj  be  consUt- 
4nt  with  equity. 


HA.TDISN  T.  Thrasher  et  al. 
iSupreme  Court  of  Florida.  July  80, 1891.) 

RlOBTB  AOUNBT  CO-BOBBTiH  —  S^rOBOBMBHT  IV 

EguiTT  —  FlUDD  —  Lis  Fbkdskb  —  Bosa.  Fua 

FUBOSABBRS. 

i.  One  who  has  1>ccome  surety  at  the  reiiuest 
of  co-saretles,  and  opon  assurances  made  by  them 
at  the  time  that  he  would  be  saved  harmless, 
and  would  not  have  the  debt  to  pay,  may  pro- 
eeed  In  eqnity  withoat  first  resorting  to  a  court 
of  law  to  compel  said  oo-sureties  to  dischai^e 
whatevw  aimi  he  has  become  bound  to  pay  ou 
acoonnt  of  said  snretyahtp. 

5.  A  surety  who  baa  been  li^uced  to  indorse 
notes  for  the  benefit  of  co  suretfes  by  fraudulent 
representations  made  by  them  to  obtain  said  in- 
dorsement, and  who  has  been  compelled  to  pay 
the  notes  so  indorsed,  can,  in  equity,  without 
first  resortinff  to  a  court  oi  law,  sobject  to  ttie 
payment  of  ols  said  demand  real  estate  pur- 
chased by  said  co-9aretles  with  the  money  ob- 
tained on  the  notes  so  indorsed,  or  with  their 
own  money,  in  their  names,  as  trustees  for  the 
iMmefit  of  their  wires  and  children. 

8.  A  sure^wbo  has  been  induced  to  indorse 
notes  by  fraad  practiced  by  a  co-surety,  and  who 
has  been  compelled  to  pay  the  notes,  cannot  sub- 
ject to  the  payment  of  this  demand  real  estate 
purchased  by  said  co-surety  In  his  name  as  trua- 
tee  for  the  benefit  of  his  wife  and  children  with 
his  own  money,  prior  to  said  Indorsement,  with- 
out showing  that  said  purchase  was  made  with  a 
view  to  defraud  said  surety  or  some  existing  cred- 
itor. 

4.  Where  a  bill  in  equity  has  been  filed  in 
the  couii^  in  which  real  estate  is  situate  to  aob- 
}ectittos  demand  mentioned  in  the  bill,  and 
an  injunction  restraining  the  defendants  from 
alieaating  said  real  estate  has  been  served  as  to 
said  real  estate,  a  lis  pendeng  Is  established,  and 
a  purchaser  of  said  piroperty  from  said  defend- 
onts  or  defendant  takes  t  ne  same  subject  to  all  the 
rlgbts  whloh  complainant  in  said  bill  m^y  estab- 
lish against  said  astendants. 

6.  D.  purohased  real  estate  fromT.  for  ^,000, 
and  as  imrt  payment  receipted  T.  for  (1,1S8.27 
for  an  account  held  against  him,  and  executed 
two  notes  for  the  balance.  Before  the  notes 
were  paid,  D.  learned  that  H.  had  instituted 
prooecdings  to  subject  said  real  estate  to  the  pay- 
ment of  a  demand  against  T.,  and  upon  advice  of 
counsel  V.  procured  T.  to  convey  in  lieu  of  said 
real  estate  other  land  not  subject  to  H.'s  demand, 
and  at  the  same  time,  at  ttie  instance  of  T., 
agreed  to  oonvey  said  real  estate  to  the  adminis- 
trator of  the  estate  of  T.*8  father  upon  the  favor- 
able termination  of  the  suit  of  H.  against  T. 
Held,  that  D.  waa  not  an  inoooent  puronaeer  for 
Talae  withoat  iu>tice  of  said  real  estate. 

(SvUuhus  by  the  Court.) 

Appeal  from  circuit  court,  Oranfce  coan- 
ty ;  John  D.  Broome,  Judge. 

Andrew  Johnson,  for  appellnnt.  Aabbjr 
A  Tbrnaber,  Hampton  &  HamptoDt  and 
Bobt.  W.  Darts,  for  appellees. 

Masrt,  J.  This  Is  the  third  time  this 
ease  has  been  before  this  conrt  on  appeal. 
A  demurrer  to  the  original  bill  of  com- 
plaint was  sustained  by  the  chancellor, 
and  on  appeal  (18  Fla.  795JthlBdecree  was 
reversed,  and  the  cause  waa  remanded, 
with  directions  that  such  further  pruceed- 
iDgs  be  had  as  may  be  agreeable  to  equity 
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and  the  practice  of  the  court.  E.  "W. 
Thrasher.oue  of  the  defendants,  died  after 
the  decree  of  the  chancellor  sustaining  the 
demurrer  to  the  blU,  and  b(4ore  the  sub- 
mission of  this  cause  reported  in  18  Fla. 
795;  and  upon  proper  notice  the  cause 
was,  as  to  said  Thrasher,  revived  against 
his  administrator,  W.  M.  Knox. 

After  the  decision  of  this  ciiurt  reversing 
the  dei-ree  snstalnlng  said  demurrer,  and 
upon  the  return  of  the  mandate  to  the  cir- 
cuit court  of  Marlon  county,  where  thla 
cause  originated,  the  defendants  filed  sep- 
arate answers  to  the  bill.  On  account  of 
the  disqualification  of  Hon.  Thomas  F. 
KiNQ,  who  succeeded  Hon.  James  R.  Daw- 
kins  as  Judge  of  the  fifth  judicial  circuit, 
this  cause  was  transferred  to  the  seventh 
Judicial  circuit.  On  motion  of  defendants, 
after  answers  filed,  the  Injonctlon  which 
had  been  granted  against  defendants  B. 
H.  and  E.  W.  Thrasher,  W.  A.  Dickenson, 
and  G.  W.  Means,  forbidding  the  transfer 
of  certain  property  mentioned  in  the  bill, 
was  dissolved.  The  decree  of  the  chancel- 
lor dissolving  said  injunction  was,  on  ap* 
peal  to  this  court,  (2U  Fla.  715,)  reversed, 
and  the  Injunction  relnatated,  with  direc- 
tions that  It  continue  until  the  final  hear- 
ing of  this  cause.  A  full  and  snfflclent 
statement  of  the  case  txf  made  by  the 
pleadings  up  to  the  tlmcot  the  dissolution 
of  the  Injunction  will  be  found  in  20  Fla. 
715. 

After  the  reversal  of  the  decree  dlssnlv- 
Ing  the  Injunction,  defendant  Dickenson,  by 
leave  of  the  court,  amended  his  answer. 
Upon  final  hearing  of  this  canse  on  the 
bill,  answers,  and  testimony  the  chancel- 
lor, by  final  decree, dismissed  the  bill, from 
which  decree  complainant  appeals  to  (bis 
court. 

As  will  be  seen  by  the  former  reports  of 
this  case,  the  essential  allegations  of  the 
bill,  briefly  stated,  are  that  complainant 
and  B.  H.  Thrasher  and  A.  M.  Thrasher 
Indorsed  six  notes  aggregating  fl4,500, 
signed  by  W.  L.  Thrasher,  payable  to  his 
own  order,  and  alMO  Indorsed  by  him  ;  that 
the  Thrashers  are  brothers,  and  sons  of 
defendant  E.  W.  Thrasher,  and  complain- 
ant Indorsed  said  notes  nc  the  request  of 
defendant  B.  H.  Thrasher,  with  his  assur- 
ance that  complainant  would  be  protected 
against  the  payment  of  the  same.  Fur- 
ther, that  the  Indorsement  of  complainant 
on  said  notes  was  procured  by  fraud  and 
misrppreHentatluna  on  the  part  of  defend- 
ant B.  H.  Thrasher,  la  pursuance  of  a 
fraudulent  combination  on  the  part  of  all 
the  Thrashers,  father  and  sons,  to  obtain 
the  money  of  complainant;  that  the 
Thraiihers  obtained  the  money  on  said 
notes,  an  "  divided  It  among  themselves, 
and  that  the  defendants  E.  W.  Thrasher 
and  B.  H.  Thrasher  Invested  portions  of 
the  money  so  fraudulently  obtained  In 
certain  real  estate,  described  in  the  bill, 
situated  In  Marlon  and  Alachua  coun- 
ties; and  that  said  defendants.  In  order 
to  defraud  complainant,  had  deeds  to  said 
property  executed  to  them  as  trustees  for 
their  respective  wives  and  children.  It  la 
further  aJlc^ped  that  the  defendant  W.  A. 
Dickenson,  confederating  and  conspiring 
with  defendant  B.  H.  Thrasher  to  defrauo 
complainant,  has  pretended  to  buy  a  JH>^ 
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tlon  of  thp  property  ao  purchased  by  said 
B.  H  Thrasher,  bat  that  the  sale  to  the 
said  Dickenson  was  fraudulent,  and  with 
fall  knowledge  ol  the  fraudulent  character 
of  the  purchase  by  Thrasher. 

The  answer  of  B.  H.  Thrasher  denies, 
every  material  alleKatlun  of  the  bill  as  to 
him  except  the  purchase  of  the  land  in  his 
name  as  trustee  for  his  wile  and  children, 
and  he  deuies  that  this  was  done  to  de- 
fraud complainant.  It  Is  admitted,  how- 
ever. In  his  answer  that  two  of  the  suld 
notes  Indorsed  hy  complainant,  amount- 
ing to  $4,600  or  f6,000,  were  used  by  blm 
in  purcbasing  the  five-acre  grove  men- 
tioned in  the  bill;  but  It  Is  claimed  that 
these  notes  were  borroiyed  from  E.  W. 
Thrasher,  to  whom  they  had  been  as- 
si^ed.  Thrasher  says  that  he  had  ample 
trust  funds  Id  bis  hands  to  buy  the  Can- 
non lot  in  Gainesville,  and  build  the  house 
thereon:  but  he  does  notstatefrom  what 
source  these  funds  were  derived. 

The  original  answer  of  defendant  W.  A. 
Didcenson  states  that  on  the  3d  of  Janu- 
ary, 1879,  and  before  the  ftlfng  of  the  liill 
of  complaint  In  this  case,  he  purchaned  the 
flve-aci-e  grove  mentioned  in  the  bill,  aud 
known  aBthe''Means  Homestead,"  from 
B.  H.  Thrasher,  trustee,  and  that  bis  par- 
<;haBe  was  made  In  good  faith,  for  valna- 
Dle  consideration,  and  without  any  notice 
whatever  of  any  rights,  lejjal  or  equitable, 
of  the  complainant  In  or  to  the  said  land. 
Aa  to  the  Cannon  lot  and  house  in  Ualues- 
Tille,  Dickenson  says  In  hisoriglnal  answer 
that  he  advauced  $650,  and  purchased  the 
lot  for  B.  H.  Thrasher,  as  trustee,  aud 
took  the  deed  fn  bis  name  as  security,  and 
that  he  advanced  money  to  build  the 
bouse  In  OalnesvlUe,  and  took  security  for 
the  same.  He  alleges  that  he  purchased 
the  lot,  aud  perfected  an  arrangement 
whereby  he  was  secured  iu  the  advance- 
ment Tur  building  the  house  before  he  pur^ 
chased  the  five-acre  grove,  and  that  the 
latter  purchase  bad  no  connection  with 
the  house  and  lot  transaction;  but  he 
does  not  state  in  his  answer  how  he  was 
secured,  further  than  by  taking  the  deed 
to  the  lot  in  bis  own  name.  In  the  amend- 
ment to  his  answer,  filed  by  leave  of  the 
court,  the  defendant  Dickenson  says  that, 
becoming  dissatisfied  with  bis  purchase  of 
the  5-acre  grove,  on  account  of  a  mort- 
gage on  It  held  by  the  estate  of  E.  W. 
Thrasher,  he  procured  B.  H.  Thrasher  to 
convey  to  him,  In  lieu  of  said  B-acre 
eruve.  a  half  Interest  in  84  acres  of  laud; 
that  the  84  acres,  an  undivided  hall  of 
which  B.  U.  Thrasher,  as  trustee,  con- 
veyed to  him.  Is  the  land  described  in  the 
bill  ot  complaint,  and  which  B.  U. 
Thrasher,  as  trustee,  purchased  from  S.  C. 
Means.  This  exchange  is  alleged  to  have 
been  consnnimated  of  the  15th  day  of  June, 
1880,  by  deed  from  B.  H.  Thrasher,  trus- 
tee, to  Dickenson,  conveying  an  undivided 
half  interest  in  snid  84  acres;  aud,  at  the 
instance  of  R.  H,  Thrasher,  Dickenson  exe- 
cuted and  delivered  to  W.  M.  Knox  un  lu- 
atruuient  In  writing,  agreeing  to  convey 
to  said  Knox  the  said  5  acres  originally 
purchased  by  Dickenson,  when  this  suit 
Khali  be  terminated  in  favor  ol  Dickenson. 
Defendant  Dickenson  further  says.  In  the 
amendment  to  his  ojiswer,  that  In  cunsld- 
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eratlon  of  the  agreement  to  convey  to 
Knox  he  procured  the  estate  of  E.  W. 
Thrasher,  deceased,  to  deliver  up  certain 
notes  "Which  the  late  £.  W.  Thrasher  beld 
against  him.  Dlckeoson.  The  amended 
answer  fnrthnr  states  that  Dickenson,  lo 
all  his  transactions  relative  totheTbrasb- 
er  property,  acted  in  good  faith,  paid  a 
good  and  valuable  conRlderation  for  the 
same,  and  that  he  believes  the  84  acren,  in 
which  be  has  a  halt  intf^rest,  was  bought 
by  said  B.  H.  Thrasher  with  trust  funda, 
and  that  the  exchange  for  it  was  made  by- 
defendant  Dickenson  after  thorough  con- 
sultation with  coanscl,  who  advised  -falm 
to  make  it. 

W.  M.  Knox,  as  administrator  of  E.  W. 
Thrasher,  deceased,  answers  and  denies 
all  fraud  or  combination  on  the  part  of 
his  intestate  with  his  sont«  to  defraud  and 
wrong  complainant  In  procuring  tbe  In- 
dorsement of  said  notes  by  blm.  The  an- 
swer admits  that  E.  W.  Thrasher  received 
two  of  theUayden  notes.and loaned  tbeia 
to  his  son  B.H. Thrasher;  but  Itls  denied 
that  he  fraudulently  received  sold  notes, 
or  colluslvely  loaned  them  to  his  said  son. 
The  answer  alleges  that  E.  W.  Thru»her. 
dpceased,  received  said  notes  from  bis  suns 
in  due  course  ol  trade  for  a  valuable  con- 
sideration, and  that  he  loaned  them  to  bis 
son  B.  H.  Thrasher  In  good  faith.  Knox 
denies  that  E.  W.  Thrasher  Invested  anj 
of  the  proceeds  of  said  notes  In  property  In 
Florida,  and  avers  that  he  purchased  the 
property  fiientloned  in  the  bill  of  complaint 
with  trust  funds  entirely. 

Tbe  answer  of  Q.  W.  Means  admits  that 
he  sold  to  B.  H.  Thrasher  an  undivided 
half  Interest  In  110  acres  ot  land,  including 
the  6  acres  of  orange  grove  mentioned  in 
the  bill  of  complaint,  for  the  sum  of 
000,  aud  that  most  of  this  sum  was  paid 
by  B.  H.  Thrasher  out  of  the  proceeds  ot 
notes  indorsed  by  complainant;  that  tbe 
$800  paid  him  by  £.  W.  Thrasher  fur  the 
50  acres  mentioned  In  the  bill  ol  complaint 
was  tn  currency.  Tbe  answer  further 
states  that  Means  agreed  to  refund,  if  de- 
sired, the  $5,000  and  Interest,  purchase 
money  tor  tbe  five  acres,  at  the  expiration 
of  threu  years;  but  Means  Insists  that  he 
Is  under  no  obligation  now  to  refund  the 
money,  because  the  property  bas  become 
Incumbered  by  this  litigation,  and  hns  al- 
so been  suffered  to  go  to  waste  and  to  de- 
teriorate In  vaJne. 

We  are  now  called  upon  to  review  the 
decree  of  the  chancellor  in  dismissing  the 
bill  at  the  final  hearing  on  bill,  answers, 
and  proofs.  Tbe  sufficiency  of  the  com- 
plainant's bill,  and  his  right  to  pursue  bis 
remedy  in  equity  without  first  suing  at 
law,  have  been  sustiilned  and  adiudlcated 
In  18  Fla.  795.  and  this  decision  has  b» 
come  the  law  of  this  case,  so  far  as  the 
case  made  In  the  bill  is  concerned.  If  com- 
plainant has  sustained  his  bill  by  proofs, 
he  Is  entitled  to  a  decree  to  the  extent  of 
his  proof,  and  il  he  has  failed  In  this  re- 
spect the  decree  of  the  chancellor  dismlsH- 
ing  tbe  bin  should  be  sustained.  VCc  wID 
not  Bet  out  tbe  evidence  infnll  In  thin  opin- 
ion, but  will  give  our  concluriona,  baaed 
upon  a  careful  consideration  ol  It.  It  la 
nnqaestlonably  true  that  complainant 
Bayden  Indoraed  six  noted  about  Jane% 
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1875,  affKi-e^atlnK  fl4,500,  sisned  by  W.  L. 
Tln-aeher,  payable  to  Ma  own  order,  and 
niso  Inrlorsed  by  W.  L.,  B.  H..  and  A.  M. 
Thrasber;  and  that  Hayden  subseqaently 
was  forced  to  pay  all  u(  suld  ootes, 
amounting.  prlncfpuU  Interest,  and  costs, 
to  near  $20,000.  it  1b  also  certain,  we 
think, from  the  evidence  that  complainant 
Indui'scd  riald  notes  at  the  Instance  and 
reiiuest  or  B.  H.  and  A.  M.  ThraBlier,  with. 
auKurancps  itiaUe  ut  the  time  that  they 
would  protect  him  against  the  payment 
of  the  same.  A.  M.  Tbrastaer  explalDR  the 
object  ol  securing  Hayden's  Indorsement 
on  the  notes,  and  the  manner  In  which  It 
was  done.  He  says  that  a  JudKnient  had 
been  rendered  in  May,  1875,  In  the  state  ol 
Cienrgria  against  his  father,  E.  W.  Thrash- 
er, for  flO.OOO.  and  that  he  nnd  hl»  broth- 
era,  B.  H.  and  \V.  L.  Thrasher,  hud  signed 
as  sureties  on  a  stay  of  this  Judgment; 
and  before  the  time  of  the  stay  was  oat 
the  arrangement  to  procure  Hayden's  In- 
ilorsement  on  the  notes  was  pot  on  foot 
to  deTeut  a  recovery  under  this  Judgment. 
The  plan  was  to  borrow  the  money  from 
Hayden,  and  have  W.  L.  Thrasher  to  con- 
vey to  him  certala  property  as  security 
for  the  debt,  and  the  property  would 
thereby  become  secure  against  the  Judg- 
ment ntilcb  they  desired  to  defeat.  A.  M. 
Thrasher  wm  doubtful  about  the  Hen  M 
the  Judgment  under  the  stay-bund  upon 
the  property  which  they  proposed  to  con- 
vey to  Hayden,  but  B.  H.  Thrasher  as- 
serted that  the  property  of  a  surety  on  a 
stay-bond  was  not  bound  by  the  lien  of 
the  Judgment  stayed,  and  assured  his 
brother  that  he  had  consulted  eminent 
lawyera  in  Atlanta, who  agreed  with  him. 
In  pursuance  to  this  plan,  which  was  de- 
vised by  B.  H.  Thrasher,  Hayden  was 
urged  to  indorse  the  notes.  He  was  re- 
quested first  by  A.  M.  Thrasher,  who  was 
his  Bon-ln-law,  and  then  by  B.H.  Thrash- 
er, to  Indorse  the  notes.  The  testimony 
of  both  A.  M.  and  W.  Zj.  Thrasher  sho-ws 
that  Hayden  hesitated  aboat  Indorsing 
the  notes,  and  A.M.  Thrasher  sayathat 
lioth  fae  and  B.  H.  Thrasher  assured  him 
that  he  would  never  have  the  notes  to 
pay,  and  In  addition  to  their  promlsra 
had  W.  L.  Thrasher  convey  to  Hayden 
property  estimated  In  value  at  $30,000, 
as  secudty  to  protect  blm  against  his  In- 
dorsements. B.  H.  and  A.  M.  Thrasher 
were  attorneys  and  partners  at  law,  and 
they  represented  to  Hayden  that  the 
property  convt»yed  to  him  was  unincum- 
bei-ed,  and  the  title  to  It  good.  It  la 
shown  by  the  testimony  that  the  supreme 
court  of  Georgia  held  thla  property  con- 
veyed to  Hayden  subject  to  the  lien  of  the 
Judgment  against  E  W.  Tbraaher  from 
the  time  of  signing  the  stay-bond,  and  the 
entire  property  was  sold  under  this  Judg- 
ment, and  was  a  total  loss  to  Hayden. 
The  testimony  shows  that  he  haa  received 
only  about  $^50  on  some  notes  transferred 
tn  him  at  the  time  of  the  Indorsement  ut 
the  notes  In  question.  The  allegations 
In  the  bill  that  complainants  Indorsed  the 
notes  therein  mentioned  at  the  request  of 
bis  co-lndorser,  B.  H.  Thrasher,  who 
agreed  to  protect  and  save  him  harmless 
against  the  payment  of  the  same,  and 
that  complainant  has  paid  said  notev,  is 
r.9so.na28— 54| 
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fully  snstalned,  we  think,  by  the  proof. 
It  la  clear,  we  think,  from  the  evidence 
that  theprocurementot  Hayden's  indorse- 
ment on  aaid  notea  originated  from  a  de- 
sire and  purpose  to  defeat  the  Judgment 
against  E.  W.  Thrasher.  A.  M.  Tbrashw 
Rxpreasly  states  that  he  and  bts  brother, 
B.  H.  Thrasher,  thought  that  their  father 
ought  not  to  pay  the  Judgment  because  It 
was  rendered  for  an  old  claim  for  slave 
property,  and  that  they  resolved  that  he 
should  not  pay  It  If  they  could  help  It. 
He  says  after  the  Judgment  against  their 
father  wasstayed  be  and  his  brothers  con- 
sulted about  how  to  defeat  the  Judgment, 
and  the  plan  finally  adopted  was  to  con- 
vey the  property  to  Hayden  as  security 
for  mtmey  which  they  could  raise  on  his 
Indorsement.  A.M.  Thrasher  says:  "Our 
intention  was  to  save  the  property  from 
the  Hen  that  would  accrue  after  the  ex- 
piration of  the  stay,  and  by  which  this 
amount  of  property  would  be  saved  from 
the  Judgment,  and  would  accrue  to  the 
benefit  of  the  family."  W.  L.  Thrasher 
says:  "Hayden's  Indorsement  waa  pro- 
cured on  account  of  the  execution  and 
stay-bond,  and  we  thought  we  could  fight 
the  execution  and  stay-bond  better 
through  Hayden  than  by  ourselves."  At 
the  Hme  Hoyden  Indorsed  the  notes  he  was 
asanred  that  be  would  not  have  tham  to 
pay;  yet  we  are  forced  to  the  conclualoa 
from  the  testimony  that  his  co-indorsers 
never  expected  to  pay  the  notes,  but  in- 
tended that  Hayden  should  take  them  up 
and  look  to  the  property  conveyed  to  him 
for  bis  pay.  Furthermore,  knowing  that 
Hayden  was  relying  upon  their  stute- 
nients.  A.  M.  and  B.  H.  Thrasher  repre- 
sented that  the  property  conveyed  to  him 
was  unincumbered,  and  the  title  to  It 
good.  We  are  not  unmlndlul  of  the  faut, 
upon  which  respondents  lay  much  stress, 
that  complainant  says  In  his  teatlniony 
he  "docs  not  think  there  was  an  Intention 
on  the  part  of  the  defendants  to  defraud 
blm,  but  that  their  Intention  was.  In  his 
opinion,  to  shift  the  title  of  the  property 
into  him,  and  throw  the  burden  on  him 
to  protect  It,  In  order  to  get  rid  of  the 
effect  of  the  execution  that  Issued  on  the 
Stay-bond,"  It  Is  also  true  that  the  Inten- 
tion of  the  parties  was  concealed  from 
Hayden,  and  the  facts  about  the  stay- 
bond  were  not  disclosed  to  him.  Not 
only  were  these  facts  not  disclosed,  but  It 
was  represented  to  him  that  the  propert/ 
was  unincumbered  and  the  security  good. 
It  la  no  answer  to  suy  that  the  Thrashers 
believed  the  property  at  the  time  was  not 
sub]ect  to  the  lien  of  the  JuUenient.  If 
this  be  accepted  as  true,  it  would  nut  re- 
lieve this  tranBactiou  as  being  fraudulent 
in  law  as  to  Hayden.  The  subsequent 
conduct  of  B.  H.  Thrasher  tends  to  throw 
light  upon  his  Intentions  and  nets  ut  the 
time  Hayden  indorsed  the  notes.  A.  M. 
Thrasher  says  that  he  told  his  brother,  B. 
H.  Thrasher,  he  wanted  to  consult  with 
certain  lawyers  In  Atlanta  in  reference  to 
the  lien  of  the  utay-bund  before  he  would 
agree  to  the  plan  of  having  Hayden  In- 
dome  the  notes  and  take  the  property  as 
seenrity;  and  In  a  short  time  thereafter 
he  says  his  brother  Informed  blm  that  he 
had  consulted  with  the  attorneys  aamed» 
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and  they  ajcrecd  with  lilm  that  the  prop- 
erty WELS'  Dot  subject  to  the  lien.  A.  M. 
Thrafih<>r  teBtlfies  that  his  brother  snbse* 
quentty  acknowledged  that  he  had  de- 
ceived him  In  tlila  respect,  and  had  con- 
enlted  with  only  one  of  tfau  attorneys 
named.  It  ts  alao  shown  by  A.  M. 
Thrasher  that  certain  notes  were  trans- 
ferred tu  HaytlRn  as  security  along  with 
the  mortgage  of  the  property,  and  It  waa 
ate  reed  that  these  not«i  should  be  collect- 
ed under  the  illrections  of  the  firm  of 
ThraRher  &  Thrasher,  and  the  proceeds 
turned  over  to  Hay  tlen.  He  saya  between 
$400  and  91.000  were  collected  on  these 
Dotea,  and  B,  H.  Thrasher  received  the 
money,  and  never  accounted  to  Hayden 
lor  any  of  U.  Looking  at  the  tranaactiou 
cf  Hayden's  Indoniement  of  the  notes  In 
tbellgbtot  all  the  circumstances  as  shown 
by  the  testimony,  we  are  unable  to  sanc- 
tion It  aH  proper,  but  are  forced  to  con- 
elude  that  it  was  unfair.  Inequitable,  and 
fraudulent. 

The  next  Inquiry  Is  as  to  the  right  of 
complainant  to  subject  the  property  men- 
tioned Id  the  bill  to  the  satisfaction  of 
his  demand.  On  thepartot  respondents  it 
la  Insisted  that  the  house  and  lot  In  Galnes- 
TlUe,  known  as  the  "Cannon  Lot,**  andun 
undivided  half  Interest  In  105  acres  of  land 

fiurchaBed  from  S.  C.  Means,  belong  to 
[rs.  L.  A.  Thrasher  and  her  children,  and 
that  the  defendants  DU-kenson  and  Knox 
are  Innocent  6oii«  Sde  purchasers  of  the 
other  portions  of  the  property.  S.  C. 
Means  conveye<l  to  B.  H.  Thrasher,  as 
trustee  fur  his  wife  and  children,  on  the 
2lHt  day  of  J  uly,  1H75,  an  undivided  half  in- 
terest in  the  following  real  estate  altoated 
In  Marion  county,  Fla.:  Commencing 
at  the  N.  W.  corner  of  section  5,  townnhlp 
12,  range  21,  and  running  thence  £.  along 
the  section  line  88  chains  and  17  links; 
thence  S.  33  chains  and  17  links ;  thence  W. 
88  chains  and  17  links  to  the  western 
boundary  line  of  said  section ;  and  thence 
a.  along  Buld  section  line  33  chains  and  17 
links  to  the  point  of  heglnalng, — contain- 
ing 110  acres,  for  the  conalderii  tlon  of 
$5,000,  as  expreased  In  the  deed.  On  the 
11th  day  of  January,  1870,  O.  W.  Means, 
as  trustee,  conveyed  to  B.  H.  Thrasher,  as 
trustee  aforesaid,  the  other  undivided  hall 
Interest  In  said  110  acres  for  tlie  sum  of 
$6,00U,  as  expressed  In  the  deed.  At  the 
time  of  the  purchase  from  S.  C.  Means  It 
was  understood  between  Thrasher  and  Q. 
W.  Meana  that  the  former's  part  of  the 
purchase  was  105  acres,  and  thelatter's  In- 
terest would  be  5  acres  of  grove  and  a 
house  situated  thereon,  known  as  the 
"Means  Homestead."  When  G.  W.  Means 
conveyed  the  remaining  Interest  In  said 
land  to  Thrasher,  as  trustee,  it  was  un- 
derstood between  tliem  that  It  was  the 
five-acre  f^rove  and  house. 

It  ts  alleged  In  the  bill  thatB.  H.  Thrash- 
tir  purchased  the  above-mentioned  prop- 
erty with  money  fraudulently  obtained 
from  complainant,  or  with  hlsown  money, 
and  had  the  deeds  made  to  him  as  trustee 
tor  his  wife  and  children,  lor  the  purpose  of 
defraudloK  complainant  In  the  collection 
of  hla  demand. 

As  to  the  half  Interest  purchased  torn  S. 
C.  Means,  we  think  the  testimony  shows 


that  91.647.56  of  the  purchase  money  was 
derived  from  a  sale  nf  16  acres  of  It  to  A. 
G.  Heater,  and  from  rental  and  sale  of  cer^ 
tain  real  estate  sltaated  In  Atlanta,  Ga., 
held  by  B.  H.  Thrasher,  trustee,  for  his 
wife  and  children.  The  amount  derived 
from  the  saleto  Hester  was  $1,000,  and  tbe 
amount  arising  from  the  Atlanta  property 
was  9&I7.56.  A.  M.  Thrasher  testifies  that 
this  Atlanta  property  was  paTchased 
with  money  of  bis  brother^  B.  H.  Thrash- 
er, and  deeds  taken  In  his  name  as  trustee 
for  his  wife  and  children.  Jt  appeal*, 
however,  from  the  evidence  that  this  prop- 
erty was  purchased  before  Hayden  la- 
dorsed  the  notes  mentioned  In  the  bill, 
and  there  Is  nothing  to  show  that  tbe 

Stirchase  was  made  In  view  of  the  Hayden 
ebt,  or  to  defraud  any  other  existing 
creditor.  The  conveyance,  therefore,  lo 
trust  for  the  benefit  of  the  wife  and  chil- 
dren must  be  regarded  as  e»<tBbIlshlng  a 
trust-estate  for  thelrheneflt.  Walt,  Fraud. 
Conv.  S  100;  Matthal  v.  Heather,  67  Md. 
4x3;  Curtis  t.  ^ox,  47  N.  Y.  2»9:  Toney  v. 
McGehee.38Ark.4ig;  Claflln  t.  Me8S.,30  N. 
J.  Eq.  211. 

It  Is  clear,  then,  that  91.647.56  of  the  par- 
chase  money  of  this  purchase  was  not  de- 
rived from  funds  obtained  from  Hayden 
or  the  individual  means  of  B.  H.  Thrasher, 
and  we  a  re  not  satisfied  from  the  evidence 
tha  t  the  balance  due  on  this  purchase  wbr 
In  fact  ever  paid  fur  by  B.H.  Thrasher,  or, 
If  paid  for  at  all,  which  Is  not  shown,  was 
paid  for  out  of  money  from  such  soarces. 
When  the  two  notes  used' In  paying  for  tbe 
G.  W.  Means  hall  were  used  fur  that  pur- 
pose, all  the  other  notea  had  passed  from 
the  Thrashers;  and  In  addition  to  tbe 
failure  to  prove  that  B.  H.  Thrasher  ever 
paid  or  caused  to  be  paid  any  of  the  bal- 
ance of  the  purchase  money  of  theS.  C. 
Means  half  over  and  above  the91>647.56,  It 
Is  shown  that  there  was  property  on 
Whitehall  street,  in  Atlanta,  held  by 
Thraahor  In  trust,  out  of  which.  It  we  are 
to  resort  to  presumptions.  It  may  be  pre- 
sumed that  payment  might  havn  been 
made.  Our  conclusion,  after  a  conaldera- 
tiun  of  all  the  evidence  on  this  point,  la 
that  complainant  has  failed  to  establish 
his  right  to  subject  to  tbe  payment  of  his 
demand  the  real  estate  purchased  form  S. 
C.  Means. 

It  is  admitted  by  B.  H.  Thrasher  In  his 
answer,  and  established  by  the  evidence, 
that  two  notes,  or  the  money  obtalued  on 
two  notes.  Indorsed  by  complainant  as 
aforesaid,  amounting  to  94,500,  were  nsed 
by  said  ThraHhur  In  purchaslns  the  other 
Interest  in  said  land  from  G.  W.  Means. 
It  Is  contended,  however,  that  tbesetwo 
notes  had  br>en  trauHferred  In  due  coarse 
ol  business  to  E.  W.  Thrasher,  who  loaned 
them  to  B.  H.  Thrasher.  Rpspondeats 
contend  that  these  nores  were  transferred 
to  E.  W.  Thrasher  In  payment  of  a  debt 
of  910.000,  due  him  by  his  said  sons;  and 
they  insist  that  In  consequence  of  this 
transfer  complainant  lost  his  risht.  If  he 
ever  had  any,  to  pursue  the  funds  arisloK 
from  them.  If  we  were  to  concede  tlmt  G. 
W.  Thraaher  received  these  notes  from  his 
sons  in  payment  of  a'debt  due  him,  with- 
out any  knowledge  of  the  fraudulent  man- 
ner In  which  tbef  had  been  obtained  from 
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Hay  dec,  and  then  loaned  them  to  B.  H. 
Ttarusher,  who  purchaued  the  propnrty 
In  question  with  them  In  hlH  name  as 
trustee  for  his  wile  and  cbildreu,  it  does 
not  follow  from  this  that  complainant 
could  not  subject  the  property  to  the  pay- 
ment of  faia  demand  aaalnst  B.  U.  Tbrwh- 
er.  It  iH  not  pretended  that  the  notea 
were  ever  the  property  ol  Mrs.  L.  A. 
Thrasher  and  her  children,  or  tnat  they 
represented  funds  arislnff  from  the  sale  of 
their  property.  It  is  not  contended,  nor 
1«  th««  any  foundation  In  the  evidence  for 
BDch  contention  If  made,  that  the  loan  of 
the  notes  waa  made  to  Mrs.  Thrasher  and 
her  children.  Tlie  evidence  rebuts  the  Idea 
that  these  notes  were  trust  funds  of  Mrs. 
L.  A.  Thrasher  and  her  children.  In  the 
bands  of  her  husband.  It  is  certain  that 
f4,6(M>  of  the  money  used  in  purchnslnff  the 
property  In  question  was  deiived  from 
Qotes  ladorsetl  byHayden;  and  the  trans* 
ler  of  these  notes  to  E.  W,  Thrasher,  and 
the  redelivery  of  them  to  It.  H.  Thrasher 
do  not,  In  oar  olpnlou,  prevent  cuiiiplaln- 
ant  from  reaching  the  property  purchased 
with  them.  E.  W.  Thrasher,  it  Is  true, 
was  not  a  party,  as  maker  or  IndorRer,  on 
the  notes  obtained  from  Hayden;  but  he 
was  the  party  agulnst  whom  the  Judg- 
ment lor  910,000  had  been  rendered,  and 
which  had  been  stayed  by  hto  sons  bccom- 
lug  parties  tn  It  assnretiM.  These  sons, 
according  to  their  own  testimony,  were 
contrlvlnR  to  defeat  this  Judgment;  nnd 
the  plan  adopted  by  them,  after  mature 
deliberation,  was,  under  the  pretense  of 
obtulningan  accommodation  indorsement 
from  Hayden,  to  cover  up  in  his  name,  and 
without  bts  knowledge,  the  l^ai  title  to 
real  property  held  by  W.  L.  Thrashert  one 
of  the  parties  to  the  stay  of  said  lodg- 
ment. As  appears  in  what  has  already 
been  said,  their  Intention,  as  expressed  by 
A.  M.  Thrasher,  was  to  save  this  much 

£roperty  for  the  use  of  the  faailly ;  and  W. 
I.  Thrasher  says.  "  We  could  fight  the 
Judgment  better  through  Hayden  than  by 
onrselves."  After  obtaining  fiaydeu's  In- 
dorsement on  the  notes,  $6,000  In  money 
received  on  them,  and  two  of  said  notes, 
amounting  to  $4,500,  were  turne<1  over  to 
E.  W.  Thrasher  In  payment,  as  It  Is  al- 
leged, of  910,000  due  him  from  his  sons,  A. 
M.  and  B.  H.  Thrasher.  Mrs.  Martha 
Thrasher,  widow  ol  E.  W.  Thrasher,  pro* 
doces  a  statement  of  settlement:,  which  she 
says  is  in  the  handwriting  of  A.  M.  Thrash- 
er, showing  the  payment  to  her  husband  of 
said  money  and  notes.  At  the  time  that 
this  money  and  notes  were  turned  over  to 
E.  W.  Thrasher.  hU  sons,  A.  M.  and  B.  H. 
Thrasher,  hud  obligated  themselves,  as 
parties  to  the  stay  proceedings,  to  pay 
910,000  for  their  father.  If  they  had  paid 
tb(«  Judgment  against  E.  W.  Thrasher,  for 
the  payment  of  which  they  had  become 
bound  as  sureties.  It  would  have  bnen  a 
discharge  of  their  debt  to  him;  but  their 
expressed  object  was  to  defeat  the  collec- 
tion of  this  Judgment,  and,  instead  of  pro- 
tecting Hayden,  as  they  bad  promised  to 
do,  they  tnrned  over  910f000  Iraudulently 
ubtalned  from  him  to  their  father,  E.  W. 
Thrasher.  A  very  short  time  after  this, 
as  shown  by  the  testimony,  B.  H.  and  E. 
W.  Thrasher  came  to  Florida,  and  made 


the  purchases  alleged  In  the  bill  of  com- 
plaint. To  pay  fur  the  five-acre  grove  B. 
H.  Thrasher  gut  from  bis  father  the  two 
notes  which  had  been  turned  over  to  him. 
A.  M.  Thrasher  explains  the  circumstances 
under  which  these  noteiet  were  obtained. 
He  says,  after  these  notes  were  given  him, 
(E.  w.  Thrasher,)  and  after  he  b^an  to 
discover  what  would  be  the  probable  re- 
sult of  these  salts,  (against  Hayden,)  and 
that  Hayden's  security  would  likely  tail, 
he  insisted  un  returning  these  notes  to 
Hayden.  and  B.  H.  Thrasher  would  not 
consent  to  It,  and  assured  bim  that  Hay- 
den shoDld  lose  nothing,  and  that  It  was 
absolntely  necessary  for  him  to  use  the 
notes  In  perfecting  some  trade  that  be 
had  made  In  Alachna  county:  and  finally 
E.  W.  Thrasher  yielded  to  his  importuni- 
ties,, and  consented  for  him  to  use  the 
notes,  with  the  verbal  promise  that  under 
no  circamstancea  sfaoold  H^den  be  called 
upon  to  pay  them.  When  £.  W.  Tbrasher 
realised  that  Hayden's  secortty  would  fall, 
he  wanted  to  return  the  notes.  He  was  a 
party  to  the  Judgment  sought  to  bedefeat- 
ed,  and  his  sons  were  actlug  for  blm  In  ac- 
cumpllslilng  this  object.  To  hold  that  E. 
W.  Thrasher  was  disconnected  with  this 
transaction,  and  received  said  notes  in  due 
course  of  business,  without  knowledge  ol 
how  they  were  obtained,  would,  In  oar 
opinion,  do  violence  to  every  reasonable 
Inference  from  the  circumstances  of  the 
case.  On  the  contrary,  the  plainest  prin- 
ciples of  equity  and  Justice  require  that 
all  property  purchased  either  by  B.  H. 
Thrasher  or  E.  W.  Thrasher,  as  trustees 
or  otherwise,  with  money  which  they  ob- 
tained from  the  uoteslndorsed  byHayden, 
as  shown  by  this  record,  should  be  sub- 
ject to  tbJs  demand. 

At  the  time  B.  H.  Thrasher  purchased 
the  five-acre  grove  be  executed  a  mortgage 
on  It  to  E.  W.  Thrasher,  trustee  for  his 
wife  and  children,  to  secure  the  sura  of  95,- 
000 ;  but  It  Is  clear  that  this  mortgage  was 
given  to  secure  the  amount  of  the  two 
notes  claimed  to  have  been  borrowed,  and 
which  were  used  in  buying  the  property. 
It  Is  contended,  however,  that  these  notes 
were  turned  over  to  Mrs.  Martha  A. 
Thrusher,  widow  of  E.  W.  Thrasher,  and 
became  her  property.  She  testifies  that 
two  notes  were  turned  over  to  her,  but 
she  does  not  explain  for  what  purpose 
they  were  turned  ovtir  to  her.  She  also 
testifies  that  property  In  Atlanta  was  held 
in  trust  for  her,  but  she  does  nut  seem  to 
know  anything  about  this  trust  property 
further  than  what  Is  shown  by  a  deerl  on 
record  In  Fulton  county,  Ga.  Hhe  thinks 
this  property  weu<  sold,  but  does  not  know 
what  becameof  the  funds.  Hertratlmony 
Is  entirely  too  Indefinite  and  uncertain  to 
establish  a  trust  character  of  the  funds 
secured  by  the  mortgage  on  the  five-acre 
grove.  On  the  contrary,  the  testimony  Is 
clear  that  the  raon(>y  with  which  this  pur- 
chase was  made,  and  thesum  attempted  to 
be  secured  by  this  mortgage,  came  from 
Hayden ;  and  the  mortgage  fr€>m  B.  U. 
Thrasher,  as  trustee,  to  E.  W.  Thrasher 
as  trnstee,  Is  a  strong  drcnmstance  going 
to  sustain  the  charge  that  It  was  an  at- 
tempt on  their  part  to  put  the  property 
beyond  tbe  reach  of  Haydeno  _  _  _i  _ 
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Deleudant  W.  A.  Dfckenaon  sets  up  a 
claim  tu  an  ondlvlded  half  interest  tn  S4 
acrea  uf  the  land  described  In  tho  bill,  and 
alleged  to  have  been  purchased  by  B.  H. 
Thrasher,  as  trustee,  with  money  frauda- 
leutly  obtained  Irom  complainant.  The 
land  In  which  he  now  claims  said  interest 
la  a  part  of  the  105  acres  purchased  by 
Thrasher  from  S.  C.  Means;  and  we  have 
decided  that  complainant  has  failed  to  es- 
tablish his  right  to  subject  this  purchase 
to  pay  his  demand.  Dickenson  obtained 
a  deed  to  this  land  on  the  15tb  day  of  June, 
18S0,  pending  this  suit,  and  after  he  and 
Thrasher  bad  been  served  with  an  inianc- 
Iton  commanding  them  not  to  alienate  the 
property  In  question.  It  appears  from 
the  testimony  that  Dickenson  purchased 
from  B.  H.  Tlirasher,  trustee,  the  5-acre 

grove  on  the  2d  day  ot  January,  1879, 
efore  the  institution  of  this  suit;  but,  be- 
coming dissatisfied  with  his  purchnse  on 
account  of  the  mortgage  on  the  5  acres, 
and  learning  that  money  obtained  from 
Haydcn  had  been  InTested  therein,  he  pro- 
cured Thrasher  to  convoy  to  him  the  In- 
terest In  the  84  acres  In  lieu  of  the  6-ucre 
purchase.  His  interest  In  the  84  acrea  waa 
obtained  by  an  exchange  therefor,  pending 
this  suit,  ot  the  6  acres  already  purchased. 
All  the  Interest  which  Dickenson  acquired 
in  the  84  acres  was  subject  to  whatever 
rights  complaloant  had  to  subject  the 
same  to  tlie  payment  of  bis  demand 
against  Thrasher;  but,  as  we  have  al- 
ready held,  this  property  is  not  subject  to 
complainant's  demand,  and  It  follows  that 
Dickenson  is  claiming,  us  to  the  84  acres, 
property  which  cannot  he  reached  In  this 
suit.  Any  further  consideration,  there- 
fore, of  Dfokenson's  purchase  otan  Interest 
tn  the  84  acres  becomes  unnecpssary  here. 
Dickenson  says  that,  after  he  received  a 
deed  from  B.  H.  Thrasher,  as  trustAe,  for 
thff  half  Interest  in  the  84  acres,  he  entered 
Into  an  agreement  to  convey  to  W,  M. 
Knox,  administrator  of  E.  W.  Thrasher, 
the  5-acre  grove  which  he  had  before  pur- 
^ased  from  Thraaber,  when  this  suit  ia 
terminated  in  his  favor.  Dickenson  has 
not  yet  executed  any  deed  to  Knox  for  the 
five  acres,  and.  so  far  as  the  record  shows, 
the  title  is  sUll  In  him.  Ue  tustlHes  that 
he  agreed  to  convey  to  Knox,  administra- 
tor, at  the  Instance  and  request  of  B.  H. 
Thrasher,  and  never  had  any  personal 
agreement  with  Knox  about  It.  Knox 
never  paid  any  money,  or  promised  to  pay 
any,  either  to  Dickenson  or  B.  H.  Thrash- 
w,  for  the  said  five  acres.  Dickenson  .^nys 
that  the  consideration  for  the  Interest  In 
the  84  acres  deeded  to  him  by  B.  H. 
Thrasher,  trustee,  was  the  5-acre  grove 
formerly  purchased  from  Thrasher.  Knox 
swenra  that  he  purchased  the  flTe-acre 
grove  for  95,600,  and  executed  notea  for 
thia  amount,  payable  to  Mrs.  Martha  A. 
Thrasher  and  her  four  children,  one  ot 
whom  Is  his  wife.  At  the  time  Knox 
claims  to  have  purchased   the  five-acre 

f^rove  this  suit  was  pending,  and  an  In- 
unction had  been  granted  and  served  on 
both  B.  H.  Thrasher  aud  W.A.  Dickenson, 
commanding  them  not  to  alienate  this 
property.  Knox  swears  that  he  had  no 
snowledge  of  such  injunction  at  the  time 
Olhla  purchase.  He  must  be  considered^ 


however,  as  acting- with  full  knowledge 
of  all  that  is  disclosed  In  complainant's 
bill.  Thia  suit  was  pending  on  the  chan- 
cery side  of  the  circuit  court  of  the  county 
In  which  the  five  acres  are  situated,  and 
an  Injunction  had  been  granted  rea train- 
ing Its  alienation.  The  circuit  court  bad 
acquired  jurisdiction  both  as  to  the  par- 
ties and  the  subject-matter  of  the  suit,— 
the  land  now  in  question,— and  as  to  this 
property  there  was  a  Us  pendens;  and 
Knox  must  b«  regarded  In  law  as  pur^ 
chasing  the  five  acres  witii  knowledge  of 
whatever  rights  complainant  had  to  sub* 
Ject  the  same  to  his  demand.  2  Pom.  £q. 
Jur.  S§  m,  S38;  Murray  v.  Ballou,  1 
Johns.  Ch.566;  Allen  v. Poo1e,54  Miss.  323; 
Chaudron  v.  Mngeo,  8  Ala.  570;  CJenter  v. 
Bank,  22  Ala.  743;  Badger  v.  Daniel,  77 
N.  C.  251:  Miller  v.  Sherry,  2  Wall.  237;  1 
Story,  Eq.  Jur.  §S  405,406;  Ben.  Lis  Pen- 
dens, S  18. 

It  is  contended,  further,  that  Dickenson 
was  an  innocent  purchaser  of  the  five- 
acre  grove  for  value  without  notice  ofan^ 
fruud  on  the  part  of  Thrasher,  and  that 
Knox  cQn  acquire  a  good  title  through 
him  to  the  property.  It  is  Bought  In  be- 
half of  Knox  to  invoke  the  rule  that  a 
bona  Qde  purchaser  tor  value  without  no- 
tine  from  even  a  fraudulent  grantee  ac- 
quires a  good  title.  In  the  case  ofNeal  v. 
Gregory,  19  Fla.  356,  It  Is  aald  by  this 
court  on  this  BubJect:  "The  rule  is  that  a 
bona  Sde  purchaBer  for  value  gets  a  good 
title.  Aa  against  the  debtor,  the  fraudu- 
lent deed  Is  efiectual,  and  the  frundQleut 
granted*  huB  a  title,  and  right  to  alienate. 
The  only  Infirmity  In  hia  title  Is  its  lia- 
bility to  be  Impeached  by  creditors.  Aa 
to  all  others  It  is  perfect;  and  when  it  has 
passed  into  the  hands  of  a  ibona  tfde  pur- 
chaser for  value  without  notice,  even  this 
Infirmity  is  cured,  and  the  title  becomes 
sound  and  IndefeaBlhle. "  Abundant  au- 
thority could  be  cited  to  anstaln  thia  rule 
If  necessary.  We  will  consider  the  pur^ 
chase  of  the  five-acre  grove  by  Dickenson 
In  view  of  the  claim  set  up  for  Knox  un- 
der it.  Knox,  as  administrator  ofE.  W. 
Thrasher,  flies  an  answer  in  behalf  of  fats 
inteatate,  but  Interposea  no  anawer  in  his 
own  right.  Dickenson,  in  his  original  an- 
swer, claims  to  be  an  innocent  purchaser 
of  the  five-acre  grove.  According  to  his 
testimony,  he  purchased  this  property  oa 
the  2d  day  of  January,  1879,  before  com- 
plainant tiled  hlB  bill  tn  this  suit.  Dicken- 
son testifies  chat  he  purchased  this  prop* 
erty  for  95,000,  and  as  a  part  payment  re- 
ceipted B.  H.  Thiasher  tor  an  account  ot 
$1,189.27,  which  he  th^n  held  against  bim 
as  trustee  for  bis  wife  and  children.  For 
the  balance  ot  the  purchase  money  he  exe- 
cuted to  Thrasher,  trustee,  two  notes.  He 
does  not  say  when  these  notes  were  pay- 
able. The  day  after  he  made  this  purchase 
he  learned  that  an  Injunction  had  been  Is- 
sued restraining  Thrushei'from  alienating 
this  property.  This  Injunction  had  been 
granted  In  the  suit  ol  one  Freyer, — a  dif- 
ferent proceeding  from  thia  one.   This  In- 

i unction  waa  dlasolved  on  the  day  b^ore 
)lckenson  madetbls  purchase.  Comiilaln- 
ant  filed  bis  bill  on  the  S4th  day  of  Jana- 
ary,  1S79,  and  soon  thereafter  Plekensoa 
says  he  learned  of  It,  and  consnlted  attor> 
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neyt)  about  his  rights,  and  wan  advised  to 
Ket  Tliraeher  to  convey  blm  other  proper- 
ty In  Ueu  olthe  five  acres.  DlckenBun  itays 
that  after  he  made  the  flre-acre  purchaRe 
be  dlwroverert  that  E,  W.  Thrasher  held  a 
mortfiTHtse  on  it,  and  he  refased  to  proper- 
ly cancel  It.  Becoming  dlsaatlftfied  with 
bis  purcbase  on  account  ot  the  mortgage, 
and  learning  that  one  ot  the  Hayden 
notes  had  been  uMed  In  the  pnrchaBe  of  the 
5-acre  grove,  Dickenson,  as  he  says,  pro- 
cured Tlirasher  to  exchange.  In  lieu  there- 
of, the  halflntereHt  in  the  84  acres.  Tt  does 
not  appear  tliat  Diclcenson  bad  made  any 
payment  for  the  five-acre  grove,  except 
the  account,  before  the  coniplninant  (lied 
bts  bill,  or  before  Dickenson  wan  Informed 
tbatthc  Hayden  ncte  had  b»en  used  In 
paying  for  the  same.  According  to  Dick- 
enson's stnteinent,  all  the  purchase  money 
bad  not  been  paid  at  the  time  ol  the  ex- 
change, which  was  on  the  15th  day  of 
June,  1880.  Without  holding  that  Dick- 
enson bad  knowledge  ot  the  fraudulent 
character  of  tlie  purcbasua  In  question 
made  by  B.  H.  Thrasher  before  he  bought 
the  5-acre  grove,  It  is  clear  that  he  became 
acquainted  with  the  allegutlons  ot  com- 
plainant's bill  before  paying  all  the  pur 
chase  money,  and  that  before  doing  this 
he  exchanged  the  5  acres  for  a  half  Inter- 
est in  the  84  acres.  Dickenson  was  pro- 
tected, as  be  explains.  In  the  5-acre  par- 
cbase  by  taking  from  B.  H.  Thrasber, 
trustee,  the  84  acres.  According  to  Dick- 
enson's own  statement,  he  did  not  sell  to 
Knox,  and  had  no  personal  agreement 
with  him  aboot  the  five  acres.  At  the  In- 
stance of  Thrasher  the  bond  for  title  was 
executed  to  convey  this  land  to  Knox, 
administrator  of  E.  W.  Thrasher,  de- 
ceased, at  the  termination  ot  the  suit. 
Dickenson  cannot,  in  our  Judgment,  be 
held  an  Innocent  purchaser  ot  the  flve-acre 
Krove  as  against  complainant,  and  Knox 
can  acquire  no  rights  to  this  property  by 
purchase  pending  the  suit. 

Complainant  alleged  In  his  bill  that  a 
certain  50-acre  tract  of  land  described  in 
the  bill  was  pnrcbased  by  E.  W.  Thrasher, 
either  in  his  own  right,  or  as  trustee  for 
bis  wife  and  children,  with  the  notes,  or 
with  the  proceeds  ot  the  notes, fraudulent- 
ly obtalne<l  from  him  ;  and  asks  that  the 
same  be  subjected  to  the  payment  of  his 
demand.  Knox,  as  administrator  ot  E. 
W.  Thrasher,  deceased,  denies  that  bis  in- 
testate, either  as  an  Individual  or  as  trus- 
tee, used  the  notes  or  the  proceeds  thereof 
to  purchase  tbe  land  described  in  the  bill, 
or  that  he  need  any  of  the  proceeds  of  said 
notes  In  Improving  said  property;  but, on 
the  contrary,  defendant  alleges  that  said 
E.  W.  Thrasher,  as  trustee,  bought  said 
land,  and  Improved  the  same  wholly  and 
vntlrvly  with  funds  be  held  as  trustee. 
There  is  no  explanation  of  where  these 
trust  funds  came  from,  or  for  whom  they 
were  held  A.  M.  Thrasher,  son  ot  E.  w. 
Thrasher,  testifies  that  the  sale  ot  the 
property  under  execution  on  the  Judgment 
stayed  reduced  to  insolvency  E.  W. 
Thrasher  as  well  as  tbe  other  parties  on 
tbe  atay-bond ;  and  that  when  bla  father 
came  to  Florida  he  had  bot  little  money, 
except  what  he  had  received  on  account  of 
the  Hayden  notes.   (He  further  says  that 
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when  E.  Thrasher  married  his  late 
wife,  now  bis  widow,  in  1854  ur  1855,  sbs 
was  worth  about  f  13,000  In  slave  proper- 
ty, and  that  his  father  sold  some  of  this 
property  for  f2,000,  which  he  considered 
as  hers.  There  was  no  deed  of  trust,  or 
property  purchased  tor  her,  until  they 
came  to  Florida,  when  be  was  Inform^ 
that  there  was  an  amonnt  Invested  for 
berbeneSt  in  his  father's  name  as  trus- 
tee.) W.  L.  Thrasher  was  asked  by  coun- 
sel tor  complainant  if  he  knew  or  had 
been  Informed  ot  any  investments  made  In 
Florida  with  funds  arising  from  the  notes 
procnred  from  Hayden,  and  he  declined  to 
answer  as  to  Investments  oputi  informu- 
tlon.  He  stated  that  be  did  not  know  of 
bis  own  knowledge  about  such  Invest- 
ments. On  cross-examination  he  stated 
that  '*I  tbink  my  father  told  metliat  some 
ot  the  nmney  paid  to  my  step-mother  was 
Invested  In  Florida."  W.  L.  Thrasher  tes- 
tified that  t6,000  obtained  on  the  notes  in- 
dorsed by  Hayden  was  delivered  by  blm 
at  tbe  request  ot  B.  H.  Thrasher  and  A.M. 
Thrasher  to  tats  step-mother.  A .  M. 
Thrasher  says  that  tbey  paid  the  money 
to  their  father  In  satisfaction  of  a  debt. 
G.  W.  Means  says  that  E.  W.  Thrasher 

Said  him  $800  In  currency  for  tbe  50  acres, 
[rs.  Martha  A.  Thrasher  testifies  that 
trust  funds  were  Invested  In  lands  In  Ma- 
rion county-  pnrcbased  from  Means,  and 
held  by  her  bnsband  as  trustee  lor  herself 
and  children.  She  says  that  she  knows 
that  trust  funds  were  Invested  tor  her,  be- 
cause she  says  that  she  had  the  money 
and  notes  In  her  hands.  Wben  questioned 
about  the  trust  funds,  she  cannot  tell  any- 
thing about  any  trust  fnods,  except  what 
Is  expressed  In  a  deed  conveying  someland 
In  Atlanta.  Oa.,  to  B.  H.  and  A.  M. 
Ttaraaher,  trnsteea  for  her.  What  became 
of  this  trust  property  she  cannot  tell,  or 
who  received  It  she  d(»es  not  know.  We 
entertain  very  little  doubt  but  that  tbe  SO 
acres  described  In  the  bill  of  complaint  as 
purchased  by  E.  W.  Thrasher,  trnstee  for  bis 
wife  and  children,  was  paid  for  ont  of  the 
¥6.000  received  on  the  Hayden  notes,  and 
turned  over  to  him  by  his  sons.  We  are 
unable  to  conclude  that  trust  money  of 
Mrs.  M.  A.  Thrasber  and  children  pur- 
chased this  property,  but  believe  the  testi- 
mony shows  the  money  obtained  from 
Hayden  secured  it. 

We  think  the  complainant  has  failed  to 
sastaln  fals  bill  as  to  tbe  house  and  lot  in 
Gainesville,  Fla.  Very  little  testimony 
was  Introduced  In  reference  to  this  proper- 
ty. Dickenson  la  the  only  witness  who 
says  anything  about  It,  and  from  his 
statements  in  reference  to  It  the  allega- 
tions in  complainant's  bill  are  not  sus- 
tained. 

An  examination  of  the  record  shows 
that  after  the  decree  of  tbe  chancellnr  dis- 
solving the  Injunction  was  reversed,  com- 
plainant, by  leave  of  the  court,  amended 
his  bill  by  making  Annie  Lee  Thrasher 
John  E.  Thrasher,  M.  A.  Throslier,  and 
Fannie  Bridges  parties  defendant.  An- 
nie Lee  Thrasher  is  a  minor,  and  a  guard 
Ian  ad  litem  was  appointed  tor  her,  but 
the  record  does  not  show  any  service  on 
the  minor.  An  appearance  is  filed  for  all 
parties  made  dt^endaut,  bnt  no  answen 
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wero  filed  for  them.  Tlie  record  dues  not 
allow,  and  we  are  noable  to  say,  for  what 
purpose  they  were  made  parties,  but  we 
deem  It  proper  to  call  attention  to  tbe 
state  of  the  pleadluffH  in  tlils  respect. 

Our  conclusion  Is  that  the  complainant 
has  suntalned  hln  bill  as  to  the  5-acre 
grove,  known  as  the  **  Means  Homestead, " 
and  the  50  acres  purchased  by  E.  W. 
Thrasher,  trustee,  and  has  failed  as  to  the 
other  property  described  In  the  bill. 

The  decree  appealed  from  must  be  re- 
versed, and  the  raose  will  be  remanded  tor 
further  proceedings  not  Inconsistent  with 
this  oplnitm. 

Barnrr,  J.,  of  the  first  circuit,  sat  In  the 
place  of  Mr.  Justice  Taylob*  who  was  dls- 
quaillfied. 


KoBBKs  r.  Board  of  Health  of  Escam- 
bia County. 

(Suvreme  Court  of  Florida.    Aog.  15, 1891.) 

OODKTT  BOABDS  OT  HbALTH— JORIBDIOTIOS— FbBB 
FROH  VmBB^LB. 

1.  The  act  of  188^  c.  8603.  provtdlnR  for  the 
creation  of  eouoty  boards  of  health,  and  conat.1- 
tntlng  them  oorporatlons,  mnst  be  construed  In 
Cfmnectioa  with  the  acts  of  1879,  o.  816S;  1881,  c 
381^  and  1883,  o.  344^,  Laws  Fla.,— a«  bein^  in 
part  materta,  and  having  In  view  one  object  ' 

2.  Under  the  act  of  1879,  o.  8162,  as  amended 
by  the  act  of  1888,  c.  8443,  county  boards  of  health 
have  no  authority  to  demand  and  collect  from 
vessels  coming  into  tbe  larisdictloa  of  said 
boards  fees  for  fomigatlcm  or  disinfeotlai,  nnlaas 
said  vessels  UB  snbleet  to  and  have  bsea  pat  in 
quarantine. 

8.  Under  the  act  of  1886,  o.  8003,  and  tbe  acts 
in  varl  maieria  prior  thereto,  county  boards  of 
health  have  no  authority^  wltbout  on  examina- 
tion or  inspection,  to  recraire  vessels  upon  enter- 
ing ports  witbin  the  Jnrlsdiotion  of  said  boards 
to  deviate  from  th^r  comne  six  miles  and  go  to 
a  quarantine  station  for  Inspeotlon  and  examina- 
tion. 

4.  Coanty  boards  of  health  are  corporate 
bodies,  invested  by  statute  with  functions  of  a 
public  nature,  to  he  exercised  for  the  public  ben- 
efit, and,  In  tbe  absence  of  such  remedy  conferred 
1^  statute,  are  not  liable  in  an  action  of  tort 
for  damages  In  tbe  performanoe  al  an  ofBci'al 
dn^. 

(i^tlabiM  by  the  Court.) 

Appeal  from  circuit  court,  Escambia 
county;  Jamrs  F.  McClellan,  Judge. 

R,  L.  Otmpbell  and  J.  Emmet  Wolfa,  for 
appellant.  Joha  C.  Avery,  for  appellee. 

Mabht,  J.  In  September,  18R8,  appel- 
lant, D.  S.  Forbes,  commencfd  a  suit 
against  appellee  in  the  circuit  court  of  the 
first  Judicial  circuit  nf  Florida  for  ISscaoi- 
bla  coanty.  A  demurrer  was  sustained 
on  the  22d  day  of  October,  1S8S,  to  the 
original  declaration  filed  by  plalntlfT  be- 
low, and  leave  driven  to  amend  the  decla- 
ration. On  the  5th  day  otNovember.lssS, 
plaintiff  below  filed  the  following  amend- 
ed declaration :  "  D.  S.  Forbes,  by  his  at- 
torney. R.  L,,  Campbell,  sues  the  Board  of 
Health  of  Escambia  coanty, a  corporation 
existing  under  the  laws  of  the  state  tA 
Florida,  for  that,  on  the  27th  day  of  Au- 
gust, A.  I>.  1SS8,  the  British  bark  Tiber, 
whereof  said  plaintiff  was  and  is  master, 
did  enter  the  port  of  Pensacola,  In  said 
jounty  and  state,  the  port  of  Cape  Town 
belnjs  the  lust  port  from  which  said  bark 
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Tiber  sailed  on  tbe  voyage  which  ended 
at  the  port  of  Pensacola  on  the  day  and 
year  above  mentioned ;  and  plaintiff  avers 
that,  altboogh  no  quarantine  bud,  before 
the  entry  of  said  bark  into  tbe  said  port 
of  Pensacola,  nor  durluK  the  stay  of  said 
bark  In  said  port,  been  declared  by  said 
defendant  against  said  port  of  Cape  Town, 
and  although  no  contagious,  infectious, 
or  pestilential  disease  existed  upon  said 
bark  at  the  time  of  or  after  her  coming  In- 
to the  said  port  ut  Pensacola  as  afore- 
said, and  althougb  no  snch  disease  had  oc- 
curred  or  existed  upon  said  bark  during 
her  voyage  Iron)  said  port  of  Cape  Town 
to  said  port  of  Pensacola,  nor  within  thir- 
ty days  before  her  arrival  nt  said  port  of 
Pensacola,  said  defendant  did  compel  said 
bark.  Immediately  upon  her  entering  tbe 
bay  of  Pensacola.  In  which  said  port  of 
Pensacola  la  situated,  to  proceed  direct* 
ly  to  the  quarantine  station  of  said  de 
fendant,  which  said  quarantine  station  Is 
situated  upon  an  arm  of  said  bay  of  Peo- 
sacola,  and  distant  sou tli easterly  six  miles 
from  tlie  said  port  of  Pensacola,  where 
vessela  load  and  unload,  thereby  cumpell- 
ing  said  bark  to  deviate  six  miles  from  tbe 
course  of  vessels  not  subject  to  quaran- 
tine, proceeding  to  tbe  usual  plaeeof  load- 
ing and  unloading  cargo  In  said  port  of 
Penaacola,  and  did  compel  said  bark  to 
make  said  deviation  and  proceed  to  said 
quarantine  station  as  atoreaald,  without 
any  inspection  ur  examination  of  said 
bark,  her  crew,  or  cargo,  by  any  health 
inspector  or  city  physician  of  said  port, 
aua  without  any  report  of  such  Innpector 
or  physician,  or  order  of  said  defendant 
in  respect  to  the  sanitary  condition  of  said 
bark,  her  crew  or  cargo,  but  solely  and 
exclaslvely  under  the  provisions  ol  section 
1  of  a  proclamation  of  said  defendant 
made  on  the  23d  day  of  April,  A.  D  1888, 
which  is  as  follows:  'That  from  and  after 
the  IStb  day  of  May,  A.  D.  IHSS,  and  an  til 
the  15th  day  of  November,  A.  D.  18SM,  no 
vessel,  which  may  have  been,  between 
those  dates,  at  ports  or  places  where  yel- 
low fever  or  other  malignant  disease  liad 
actually  appeared,  shall  be  permitted  to 
discharge  ballCMC  or  cargo  or  load  cargo 
In  said  bay  of  Pensacola;  and  that  all 
other  vessels  arriving  In  said  bay  be- 
tween  said  datta  shall.  Immediately  opon 
crossing  the  bar,  proceed  to  the  quaran- 
tine station  hf^reinafter  dealKnated.  to  be 
Inspectefl,  and,  if  deemed  necessary  by  the 
quarantine  physician,  discharge  ballast, 
and  l>e  submitted  to  a  cleansing  and  dis- 
infecting process;*— and  not  under  hq^ 
other  proclamation  or  order  or  require* 
ment  of  said  defendant,  or  law  oi  the 
state  ol  Florida ;  and  did,  for  a  long  space 
of  time,  to-wlt,  twelve  days,  detain  said 
bark,  tbe  reasonable  damage  for  which 
detention  Is  $7S.!M  per  day,  rating  the 
same  at  tbe  usual  rate  of  demurrage  per 
day  for  a  vessel  such  as  the  said  bark, 
which  Is  8  cents  per  day  perrei^Btered  ton. 
said  bnrk  bring  of  tbe  harden  ot  824  reg* 
Istered  tons;  and  did  also  comfiel  said 
bark  to  undergo  fumlKatlon,  for  which 
said  defendant  charged  the  plaintiff  tbe 
sum  (>f  946.20  tor  said  fumigation  and  the 
materials  used  in  effecting  the  same;  cuid 
also  did  compel  said  bark,  with  her  owa 
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vrtfw  and  appliances,  to  discharge  her  bal- 
luHt  at  sultl  qoarantiae  station,  and  tlld 
charge  aod  compel  the  payment  said 
bnrk  at  the  rate  ot  thlrty-flve  cents  per 
ton  for  erery  ton  of  ballast  so  discharged, 
which  amounted  to  320  tons,  making  the 
aggregate  charge  lor  the  discharging  ot 
said  ballast  ot  f  112.  And  plaintiff  further 
avers  that  be  was  compelled  to  pay  said 
ballast  and  fnmlgatlon  chargesuaderpaln 
ot  attachment  and  seizure  of  bis  vesst:!  for 
the  refusal  of  plalntllt  to  pay  the  same, 
and  also  ot  plaintiff  bdng  prereuted  from 
tflking  said  bark  from  the  said  quaran- 
tine station  to  the  loading  ground  for 
TesselB  lu  said  port  of  Pensacola,  tor  the 
purpose  ot  fulfilling  the  charter  ut  said 
bark,  for  the  fulfillment  of  which  said 
bark  came  lawfully  Into  the  port  of  Pen- 
^acola,  as  aforesaid.  Wherefora  plaintiff 
days  that  be  la  damaged  In  the  sum  ot 
$2,000,  and  therefore  be  brings  this  suit,  ** 
etc. 

Defendant  below  demurred  to  the  amend- 
ed declaration  on  the  ground  that  "the 
same  la  bad  In  Hubstance,  in  this:  that  It 
falU  to  set  forth  any  cause  of  action 
against  delendant."  This  demurrer  was 
tiustalned,  and,  plaintiff  below  declining 
to  further  amend,  a  final  Judgment  naa 
rendered  against  him  on  the  12th  day  of 
December,  l&SS,  from  which  decision  an 
appeal  Is  prosecuted  to  this  voart. 

The  errors  assigned  here  are:  (I)  In 
sustaining  the  appellee's  demurrer  to  ap- 
pellant's timended  declaration ;  (2)  iu  ren- 
dering final  Judgment  against  appellant 
upon  uaid  demurrer. 

The  sole  question  for  db  to  deal  with 
now  Is  the  sufficiency  ot  the  allege tltms  of 
appellant's  declaration  to  state  a  cause 
of  action  agiilnst  appellee.  The  Board  of 
Health  of  Escambia  county  is  a  creature 
ol  statutory  law.  and  all  Its  duties  and 
powers  are  derived  from  this  Hource.  Be- 
fore analyzing  tbe  declaration  to  see  if  its 
allegatlpuB'  are  sufllcient  to  cnnstitatea 
cause  of  action,  let  us  refer  to  the  statu- 
tory provlshtns  ou  the  subject  ot  county 
boards  of  health.  The  first  enactment  on 
this  BubJ^'ct  to  which  reference  need  be 
made  lu  the  act  of  1KT9.  (c. 3102,  Laws  Fla.) 
Thlp  act  constitutes  the  mayor,  aldermen, 
nnd  t'lty  physician,  II  there  be  one,  of  every 
Incorporated  city  or  town  a  board  of 
health  for  said  city  or  town;  and  when 
tbere  is  no  Incorporated  city  or  town  the 
hoard  of  county  commtBBi(merH  shall  con- 
stitute a  board  of  health  for  such  county. 
The  boards  ot  health  thus  created  are  In- 
vested with  power  to  declare  qnarantlnes 
on  water  or  land,  within  their  Jurisdic- 
tions, against  boats  or  vesselB  upou  which 
any  contagious,  infectious,  or  pestilent 
disease  existed  or  had  existed  during  the 
voyage  to  said  city,  town,  or  district,  or 
within  80  days  next  preceding  the  arrival 
of  said  boat  or  vessel  within  the  Jurisdic- 
tion of  said  boards,  and  against  any  coun- 
try or  loc-allty  infected  with  plague  or 
other  malignant  or  contagions  disease. 
Said  boards  are  anthorized  to  make  such 
rules  for  the  regulation  of  quarantines  as 
may  be  deemed  necessary,  not  Inconsist- 
ent with  said  act,  and  to  prescribe  penal- 
ties for  their  violation.  They  are  also 
authorized  to  appoint  one  or  more  port 


OF  HEALTH.  863 


Inspectors,  whose  duty  It  shall  be  to 
board  every  boat  or  vesnel  approaching 
such  city  ur  town,  and  awsertaln  If  the 
same  Is  sabject  to  perform  quarantine; 
and,  If  such  boat  or  vessel  ia  subject  to 
quarantine, thelnspectorvleittng  her  shall 
order  her  thniwn  Into  quarantine  at  the 
place  designated  tor  such  purpose,  and 
immediately  notify  the  board  that  such 
boat  or  vessel  has  been  ordered  Into  quar- 
antine. This  act  gave  to  the  boards  of 
health  power  to  deal  with  infected  per- 
sons, goods,  vessels,  or  localities,  and  as 
to  such  matters  they  could  only  act  by 
putting  in  oi>eration  a  quarantine.  The 
boards  created  by  this  act  have  no  power 
to  act  in  regard  to  matters  pertaining  to 
public  health  otherwise  than  by  establish- 
ing quarantines. '  To  carry  out  this  ob- 
ject such  boards  are  authorized  to  estab- 
lish quarantine  grounds,  appoint  port  in- 
spectors and  quarantine  phyalcians,  and 
to  make  rnles  regulating  quarantines 
when  declared.  After  a  quarantine  has 
been  established  by  the  board  of  health  as 
provided  by  this  act,  and  due  notice 
thereof  given,  all  persons  are  bound  to  ob- 
serve the  regulations  thereof.  This  act 
(section  17)  provides  for  the  paymHDt  of 
the  expenses  of  tbe  quarantine  boards  and 
the  officers  and  employee  In  and  about 
quarantine,  and  also  for  the  payment  of 
certain  fpes  by  vessels  undergoing  inspec- 
tion and  lu  quarantine.  This  section  has 
been  amended  by  tht>  act  of  188S,  (c. 
Laws  Fla.)  In  18S1  the  legislature,  by 
chapter  3312.  Laws  Fla.,  provided  that  tbe 
governor  shall  appoint  tor  every  Incoi^ 
porated  city  and  town  in  this  state  con- 
taining 80O  or  more  registered  voters  a 
board  ot  health,  fftectlon  4  of  this  actc<m- 
fers  upon  boards  ot  health  created  by  It 
power  to  act  in  regard  to  all  matters  per- 
taining to  the  public  health  and  vital  sta- 
tistics, and  to  make  such  rules  and  regula- 
tions as  they  may  deem  necessary  tor  its 
government  and  the  nrotectlon  ot  the 
public  health.  The  fifth  section  gives  to 
said  boards  in  matters  ot  quarantine  the 
same  powers  as  are  conferred  upon  boards 
of  health  by  the  act  of  1879,  (c.  3162,  Laws 
Fla.)  Thisactalso  provides  thatsectton  1 
of  chapter  .1162, so  far  as  it  relates  to  cities 
and  towus  of  less  than  SOU  registered 
voters,  is  not  repealed.  The  act  of  lNS6,c. 
3U03,  provides  that  the  governor  shall  ap- 
point for  every  county  In  the  state  a 
board  of  health,  which  shall  be  a  corpora- 
tion, with  power  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  and  to  ac- 
quire and  dispose  ot  property,  both  real 
and  personal.  The  sixth  scctiim  of  this 
act  provides  that  the  county  commission- 
ers of  each  county  are  empowered  to  as- 
sess and  levy  a  tax  not  to  exceed  in  any 
year  two  mills  on  tbe  dollar,  tu  defray  the 
expenses  ot  said  boards  ot  health.  Tbe 
county  boards  of  health  created  under 
this  act  shall  have  full  power  to  act  lu  all 
matters  pertaining  to  qnarantlue,  public 
health,  vital  statistics,  and  the  abatement 
of  nuisances, to  appoint  and  snltablycom- 
pensate  a  port  Inspector  and  such  other 
officers  or  a^ients  as  they  may  find  neces- 
sary; and  any  person  who  shall  interlere 
with,  hinder,  or  oppose  any  such  officer 
or  agent  of  the  board  In  his  or  their  die- 
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charge  of  duty  ehall  be  flni*d  not  exceeding 
91.000.  The  ninth  section  of  tbis  act  pro- 
TidPB  that  Biicli  boards  of  beattli  may  at 
any  time  establish  anch  quarantines  aa  in 
tbelr  judgment  are  expedient  for  the  pub- 
Uc  welfare,  and  to  provide  rules  and  rejcn- 
latlona  for  tlie  same;  and,  after  the  same 
are  established  against  any  port  or  place, 
any  person  vlolutlnK  the  same  shall  be 
guilty  ot  a  felony,  and  upon  conviction 
shall  be  punished  by  fine  or  luiprlsonmeat. 
The  tenth  section  enacts  that  every  such 
board  may  adopt  such  rules  and  regula- 
tions as  they  may  deem  needful  In  the  ex- 
ercise of  the  powers  and  discliarge  of  the 
duties  created  and  imposed  by  this  act. 

In  Ex  parte  O'Dunovan,  24  Fla.  2SI,  4 
South.  Rep.  789.  It  was  held  that  "the 
statute  of  1885,  (chapter  3003,)  providing 
for  the  appointment  of  county  boards  of 
health,  and  defining  their  powers,  does 
BOt  repeal  the  act  of  1879,  (chapter  3162,} 
providing  a  uniform  system  ot  quarantine 
In  this  state.  These  statutes  areinp^W 
materia,  and  to  be  construed  together. " 
It  was  also  held  in  the  case  of  Ferrari  v. 
Board  of  Health,  24  Fla. 890,  6  South.  Rep. 
1,  that  these  acts  are  on  the  same  subject, 
and  have  in  view  one  object,  and  should 
be  ctmstrued  together  as  one  system. 

The  question  aHses  under  these  acta, 
under  what  conditions  can  the  county 
board  ot  health  of  li^ambia  county  detain 
Teasels  coming  into  the  port  of  Fenaacola. 
and  Impose  upon  them  the  payment  of 
tees  fur  inspection,  fumigation,  and  dls- 
ehargfl  otballaat?  All  the  powei-s  which 
this  board  can  exercise  in  this  respect 
must  be  derived  from  the  statute.  This 
board  is  a  corporate  body,  the  creature  of 
statute,  and  Is  incapable  ot  exercising  any 
other  powers  than  those  conferred  by  the 
act  of  Incorporation,  or  In  any  other  man- 
ner than  It  authorizes.  The  act  of  1885, 
howerer,  authorizes  county  boarde  of 
health  to  declare  quarantines  and  to  act 
In  all  matters  pertaining  to  quarantines, 
and  this  must  be  taken  to  confer  ou  Auch 
boards  all  the  powers  given  by  statute  In 
reference  to  such  matters.  In  Ex  parte 
O'Donovan,  supra,  It  was  held  that  the 
authority  to  declare  quarantine  conferred 
by  the  act  otlSSS,  means  quarantines  as 
authorized  by  the  act  ot  1879.  The  latter 
act  (section  3j  provides  In  reference  to 
vessels  that  "any  board  ot  health  may  at 
any  time  during  each  year  establish  a 
quarantine,  forbidding  the  approach  to  xhe 
city,  town,  or  district  over  which  said 
board  ot  health  has  Jurisdiction  ot  any 
vessel  or  boat  upon  which  any  contagious. 
Infectious,  or  pestilent  disease  has  occurred 
or  existed  during  the  voyuge  to  said  city, 
town,  or  district,  or  within  thirty  days 
aext  precedlug  the  arrival  of  said  vessel  or 
ooat  at  said  city,  town,  or  district,  and 
lorbiddlng  the  landing  uf  any  persons  or 
<ood8  from  such  boat  or  vessel  nntil  such 
ooat  or  vessel  has  performed  quarantine 
m  accordance  with  the  provisions  of  tbis 
Act  and  with  the  rules  and  regulations  of 
the  board  of  healtli. "  Section  4  provides 
that  "  any  board  of  health  may  at  any  time, 
upon  Information  that  any  country  or  lo- 
cality Is  Infected  with  plague  or  other  ma- 
Jgnaut,  contagious,  or  infectious  disease, 
iBtabllsh  qaarantine  against  such  country 
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or  locality,  forbidding  theappruach  to  the 
town,  city,  or  district  over  which  the  said 
board  may  hare  Jurisdiction  of  any  vessel 
or  boat  or  persons  from  such  infected  coun- 
try or  locality,  and  forbiddlngthe  landlns 
ot  aucb  boats  or  vessels,  or  of  any  per- 
sons or  guodii  therefrom,  nntll  such  boat 
or  vessel,  person,  and  goods  shall  have  per- 
formed quarantine  in  accordance  with  the 
provisions  of  this  act  and  with  the  rules  and 
regulations  of  the  board  ot  health. "  The 
sixth  section  provides  that  the  boards  of 
health  **  may  appoint  one  or  more  port  in- 
spectors, whose  duty  It  shall  be  to  board 
eveiy  boat  or  vessel  approachlnj;  auch 
city  or  town,  and  to  ascertain  U  the  said 
boat  or  vessel  Is  subject  to  perform  quar- 
antine under  the  third  or  fourth  sections 
of  this  act;  and,  11  suclt  boat  or  russel  is 
subject  to  perform  quarantine  as  afore- 
said, the  inspector  so  boarding  said  boat 
or  vessel  shall  order  the  same,  together 
with  all  persons  and  goods,  thrown  Into 
quarantine  at  the  place  designated  by  the 
board  of  health.  The  said  Inspector  shall 
immediately  notify  the  board  uf  health 
that  the  said  boat  or  vessel  has  been  or- 
dered Into  quarantine."  The  quarantines 
mentioned  in  this  act  are  not  self-ex istiog. 
They  are  to  be  established  by  the  board? 
ot  health  when  conditions  give  rise  to 
them.  The  object  of  the  statute  in  pro- 
viding tor  quarantines  waa  to  protect  tho 
people  ot  the  state  from  infectloaa.  con- 
tagious, or  malignant  disease;  and  the 
boards  ot  health,  in  order  to  accomplish 
this  object,  were  authorized  to  eatabllBfi 
and  maintain  quarantines  against  infected 
vessels,  or  vessels  from  infected  places  and 
infected  localities.  Before  any  vessel  caa 
be  put  In  qnarantlne  one  must  be  (estab- 
lished, and  the  vessel  ascertained,  by  In- 
spection, to  be  subject  to  perform  quar- 
antine. If  the  vesael  ia  ascertained  by  In- 
spection not  to  be  subject  to  quarantine, 
she  cannot  he  detained  by  the  board  of 
health,  under  the  act  of  1S79,  for  any  par- 
pose.  If  a  vessel  la  not  subject  to  qaaran- 
tine,—that  is,  if  she  has  not  been  fonad 
subject  to  perform  quarantine  on  account 
ot  having  on  board,  or  existing  within  SO 
days  next  preceding  the  arrival  of  said 
vessel  at  some  town  or  city,  "contagfooa. 
Infectious,  or  pestilent  disease, "  or  on  ac- 
count of  her  coming  from  some  infected 
country  orlocallty,— there  Is  no  authority 
to  impose  upon  her  any  other  charge  than 
that  for  Inspection.  It  Is  clearthat  all  the 
authority  the  board  ol  health  has  to  col- 
lect fees  from  auch  vessels  must  be  lonnd 
In  tho  statute.  The  seventeeDtb  section 
ot  the  act  of  1879,  aa  amended  by  the  act  of 
1883,  (chapter  3448.)  provides  that  "all  the 
officers  and  employes  In  and  about  quar- 
antine shall  be  paid,  and  the  expensen  of 
quarantine  board,  by  the  city  or  town  es- 
tablishing such  quarantine.  Every  vesael 
ondergoluK Inspection  hy  the  port  Inspect- 
or, and  every  vessel  lu  quarantine,  whlctu 
In  the  opinion  of  the  port  physician,  shall 
require  and  receive  fumigation  or  other 
d'sinfectlon,  ahall  pay  therefor  to  the 
board  of  health  such  fee  or  fees  as  may  be 
prescribed  by  said  board  ot  health,  and  If 
the  master  of  any  ship,  boat,  or  vessel 
shall  refase  to  pay  soch  fees,  the  board  off 
health  may  detain  said  vessel  in  quaran> 
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tinc  until  tlieBume  are  paid,  or  may  one 
(or  Hnd  reeover  the  same  troin  the  owner 
of  Biich  Hhip  or  vesiiel. "  The  port  Jaspect- 
or,  bH  provided  In  the  sixth  section  of  the 
act  o(  1879,  Ib  required  to  board  the  veeael 
aa  8lie  upproBcheu  the  city  or  town,  and, 
If  found  Bubjeetto  perform  quarantine,  she 
is  thrown  Into  quarantine.  The  atatute 
provides  that  every  vessel  undersolng  In- 
spection shall  pay  sncb  fees  tber^or  as 
may  be  prescribed  by  the  board  of  health ; 
and  this,  of  coarse,  becomes  a  charfire, 
whether  said  vessel  Is  onlered  into  quar- 
antine or  not.  As  will  be  seen.  It  further 
provides  that  every  vessel  In  quarantine, 
which,  In  the  opinion  of  the  port  Inspect- 
or, shall  require  and  receive  (umlffatlon  or 
other  disinfection,  shall  pay  the  lees  there- 
for which  thetiuard  shall  prescribe,  if  the 
rerael  Is  not  subject  to  and  has  not  been 
put  In  quarantine,  there  Is  no  authority 
under  this  act  to  malce  her  payforfumifca- 
tlon  or  disinfection  fees.  Counsel  for  ap- 
pellee contends,  however,  that  the  defend- 
ant hns  power  not  only  to  establish  qwer- 
an  tines,  but  to  act  In  all  matters  pertaln- 
In^  to  the  public  health,  vital  statistics, 
and  the  abatement  of  nolsaDceB,  and  to 
make  rules  andref^ulatlona  to  fifOTemsneh 
matters;  that,  under  the  power  given  to 
nmlte  rules  to  protect  the  public  health, 
defendant  bad  the  rifitht  to  require  vessels 
entering  the  port  of  Pensacola  to  go  to  a 
point  called  a  "quarantine  station"  tor  In- 
spection, and  It  Id  ballast,  and  deemed  ex- 
pedient, to  discharge  ballast, and  undergo 
funtlgatlon.  It  Is  true  that  county  boards 
of  Iiealth,  In  addition  to  the  power  to  de- 
clare quarantines,  have  authority  to  act 
In  all  matters  pertaining  to  public  faealtb, 
vital  Btatlstlcs,  and  the  abatement  of 
oulsances.'and  there  Is  an  express  grant 
of  power  to  such  boards  to  adopt  such 
rules  and  regalsMonB  as  they  may  deem 
needful  In  the  exerelBe  of  the  powers  con- 
ferred to  protect  the  public  health;  bat 
the  power  to  act  in  matters  pertaining  to 
public  health,  and  to  make  rntes  and  regu- 
lations In  reft;ren^*e  thereto,  does  not  In- 
clude the  authority  to  demand  and  collect 
feeu  or  other  money  exnctlons  from  those 
who  are  made  to  undergo  quarantine. 
8uch  a  power  as  this  niUBt  be  expressly 
conferred  lu  order  to  Us  rightful  exercise. 
The  board  of  health  ot  Escambia  county 
Imd  a  right  to  make  such  rulesln  reference 
to  the  deposit  of  ballast  near  the  city  of 
PcnKucola  as  were  deemed  necessary  to 
pi-eserve  the  health  of  the  Inhabitants  of 
that  city.  It  would  be  competent,  when 
deemed  essential  to  preserve  the  public 
health,  for  such  board  to  direct  that  all 
vessels  coming  Into  the  port  of  Pensacola 
And  In  ballast  shall  discharge  the  same  a 
reasonable  distance  frogi  the  wharves  and 
Inhabitants  of  thedty.and  to  enforce  such 
rules  tty  adequate  penalties.  When,  how- 
ever, fees,  charges,  or  money  exactions  are 
attempted  tobetmposedon  vessels  coming 
Into  port,  the  authority  to  demand  and 
collect  the  Barae  must  be  pointed  out  In 
the  statute.  We  are  satisfied  from  a  care* 
fal  examination  of  the  statutory  provls- 
inns  on  the  subject  In  force  at  the  time 
the  canae  of  action  is  alleged  to  have  ac- 
crued in  this  case  that  no  fees  other  than 
fur  inspection  can  be  Imposed  on  vessels 
T.9«).no.23— 55 


coming  into  the  Jurisdiction  of  county 
t>oardB  of  health,  unless  such  vessels  have 
been  ascertained,  by  inspection,  to  be  snb- 
]ect  to  qoarantjne,  and  have  been  put  in 
quarantine. 

Let  US  now  tarn  our  attention  to  the  al- 
legations of  the  declaration,  and  see  it 
sufBclent  has  been  averred  to  make  a  case 
against  defendant.  It  Is  alleged  that  de- 
fendant promulgated  on  the  28d  day  of 
May,  188K.  the  following  order,  vis.: 
"That  from  and  after  the  15th  day  of 
May.  A.  D.  1R88.  and  until  the  15th  day  of 
November,  1K«8,  no  vessel  which  may  have 
been  between  those  dates  at  ports  or 
places  where  yellow  fever  or  other  malig- 
nant disease  has  actually  ap|>eared  shall 
be  permitted  to  discharge  ballast  or  car- 
go or  load  cargo  In  said  nay  of  Pensa- 
cola; and  that  all  other  vessels  arriving 
In  said  bay  between  said  dates  shall  im- 
mediately upon  crossing  the  bar  proceed 
to  the  iiUBtantlne  station  hereinafter  des- 
ignated, to  be  Inspected,  and,  if  deemed 
necessary  by  the  quarantine  ph^Hir.inn, 
discharge  ballast,  and  be  submitted  to  a 
cleansing  and  disinfecting  process."  That 
on  the  27th  day  of  Aognst,  1K8K,  the  bark 
Tiber  enterer]  the  port  of  Pensacola,  In 
Escambia  county,  Fla.,  the  port  of  Cape 
Town  being  the  last  port  from  which 
said  bark  sailed  on  her  voyage  to  the  port 
of  Pensacola,  and  that  no  quarantine  hnd 
been  established  against  Cape  Town  by 
defendant  before  said  bark  entered  the 
port  of  Pensacola,  or  during  her  stay  in 
said  port,  and  that  no  contagloas.  infec- 
tious, or  pestilential  disease  existed  upon 
said  bark  during  her  said  voyage  from 
Cape  Town,  nor  within  SO  days  before  her 
arrival  at  the  port  of  Pensacola,  nor  at 
the  time  of  or  after  her  coming  Into  said 
port.  Further,  that  upon  entering  said 
bay  of  Pensacola  said  bark,  without  any 
Inspection  or  examination  of  said  vwsu, 
her  crew,  or  cargo  by  any  health  Inspect- 
or or  physician  of  said  port,  was  com- 
pelled to  proceed  directly  to  the  quaran- 
tine station  of  defendant,  and  thereby  to 
deviate  six  miles  from  the  course  ot  vessels 
not  sabject  to  quarantine.  That  defend- 
ant proceeded  against  said  bark  solely  and 
exclusively  under  the  said  proclamation 
dated  28d  day  of  May.  1888,  and  did  retain 
said  bark  12  days,  to  herdamagefTS.tkper 
day;  and  did  also  compelsaid  bark  to  un- 
dergo fumigation  at  a  cost  of  $46.20,  and 
with  her  own  crew  and  appliances  to  dls- 
cbariee  her  ballast  at  said  quarantine  sta- 
tion, and  pay  the  sum  ot  9112  therefor, 
rating  the  same  at  SS  cents  per  ton  for  bal- 
last discharged;  and  that  plaintiff  was 
compelled  to  pay  said  ballost  and  fumiga- 
tion cburges  under  pain  of  seixure  of  his 
vessel,  and  also  of  being  prevented  from 
taking  said  bark  from  said  station  to  the 
loading  ground  In  the  port  of  Pensacola. 
All  the  allegations  of  the  declaration  that 
are  well  pleaded  are  admitted  by  tbe  d^ 
murrer. 

Admitting  the  allegations  of  this  decla- 
ration to  be  true,  thedefendanthad  noau- 
thorlty  to  Impose  any  fees  on  the  Tiber  for 
fumigation  or  unloading  ballast.  She  was 
not  subject  to  quarantine,  as  provided  by 
statute;  and  the  authority  given  defend- 
ant to  act  in  matters  of  publlj^  bealth.uad 
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to  make  rnlett  and  r«£iilatloiiR  In  reference 
therpto,  did  not  extend  to  the  right  tocol- 
lectBoch  teas.  Whenaquarantlne  has  been 
entabllBbed,  and  a  vensel  entering  port  is 
ancertained,  by  Inspection,  to  be  subject  to 
perform  quarantine,  she  ma7t  In  tbe  opin- 
ion ot  the  port  physician,  be  required  to 
nnderKo  tamlgatton  or  disinfection,  and 
In  this  evCTt  shall  pay  tberefor  such  fees 
88  may  be  prescribed  by  the  board  of 
health.  The  statute  antborlEesfees  for  In- 
spection; and  when  a  vessel  Is  subject  to 
quarantine,  and  in  quarantine,  she  may 
be  taxed  by  tbe  board  of  health  with  the 
ftes  lor  fumigation  or  disinfection,  and  be- 
yond these  charges  the  county  boards  of 
health  have  no  power  to  go  fu  exacting 
money  from  vensels.  In  the  case  ot  Ferrari 
T.  Board  ot  Health,  supra,  a  regulation  of 
said  board,  prnvldlng  that  "  vessels  In 
quarantine  may  be  discharged  at  the  crib 
therein  b.v  paying  tlfty  cents  per  ton  for 
so  discharging,"  was  sustained  by  a  ma- 
jority of  the  court.  Judge  Maxwell,  In 
speaking  for  the  majority  ot  tbe  court, 
said, Inreterencetuthla regulation:  "That 
Is  legitimate.  If  aach  discharge  Is  for  the 
purpose  of  disinfecting  the  veesei;  bat  not 
utbcrwlse."  He  wan  speaking  of  a  vessel 
subject  to  quarantine  and  In  quarantine. 
The  statute  aucborlses  fees  only  for  in- 
spectltm,  fumigation,  or  dlsinfet^tlon,  and 
It  In  disiufecting  u  vemel  In  quarantine  the 
board  uf  health  would  have  to  dlmbarge 
her  bnllast  In  order  to  accomplish  this  ob* 
Ject,  the  cost  of  the  same  might  be  Include 
ed  In  the  disinfecting  fees:  but  we  see  no 
authority  In  tbe  statute  authorizing  coun- 
ty boanls  of  health  to  establish  a  place 
where  vesseiswith  their  own  crew  and  ap- 
pliances shall  discharge  ballast,  and  im- 
pose charges  on  such  Tessels  for  so  doing. 
The  regulation  under  which  appellant 
avers  hts  vessel  was  detained  and  forced 
to  pay  tees  requires  vessels  croenlng  the 
bar  of  Pensacola  to  proceed  to  the  quar- 
antine station  to  be  inspected,  and,  If 
deemed  neceawary  by  tbe  quarantine  phy- 
sician, to  diBcharKe  hallant,  and  be  Rubmlt- 
ted  to  a  cleansing  and  disinfecting  process. 
Mo  fees  or  charges  are  mentioned  In  this 
regnlatiun  to  be  paid,  nor  1a  tbe  location  of 
the  qnarantlne  grounds,  where  vessels 
shall  go  on  entering  the  bar  for  Inspection, 
fixed.  Tbe  declaration  avers  that  defend- 
ant did  compel  the  Tiber  without  an  in- 
spection to  go  six  miles  deviation  ont  of 
faer  course  to  a  quarantine  station,  and 
did  compel  her  to  pay  tor  Inmlgatlon,  and 
to  pay  tor  discharging  her  ballast  with 
her  own  crew  and  appliances  at  said  sta- 
tion. In  Ex  parte  O'Donovan,  supra,  a 
regulation  of  the  board  ot  health  that  a 
vessel  shall  be  dRtatned  until  not  only  the 
Inspection  has  been  made,  but  also  vntU 
the  report  and  release  of  tbe  vessel,  was 
held  unauthorised  by  the  statute.  The 
statute  provides  (Act  1879,  c.  S162,  S  6) 
that  the  port  Inspectorshntl  board  every 
boat  or  vessel  approaching  Huch  city  or 
town,  and  to  ascertain  If  the  aald  boat  or 
vessel  Is  subject  to  perlorni  quarantine; 
*  *  *  and,  II  such  boat  or  vessel  Is  sub- 
ject to  perform  quaranttoe  as  aforesaid, 
the  inspector  so  boarding  said  boat  or 
vessel  shall  order  the  same,  together  with 
all  persons  and  goods,  thrown  into  quar- 


antine at  the  place  designated  by  tbe 
board. "  The  declaration  avers  that  plain- 
tiff's vessel,  without  an  Inspection  or  ex- 
amination, Immediately  upon  entering'  the 
port  of  Pensacola,  was  forced  by  defend- 
ant to  go  six  miles  out  of  her  course  to- 
the  quarantine  station.  Conceding  thl» 
to  be  true,  it  was  unauthorised  by  tbe 
statute  or  any  rules  or  r^alatloiis  wbicb 
defendant  had  authority  to  make.  Oar 
conclusion  Is  that  tbe  detention  of  tbe  Ti- 
ber, and  the  exaction  from  her  ot  fees  for 
fumigation  and  the  discharge  ot  her  bal- 
last by  defendant  In  the  manner  and  ander 
tbe  Conditions  alleged  In  tbe  declaration, 
were  without  legal  authority.  This  con- 
clusion Is  based  upon  tlie  statntory  pro- 
Tlslons  In  force  on  tbe  snbject  at  the  time 
of  tbe  alleged  cause  of  action. 

Counsel  tor  appellee  fnrther  contenda 
that,  should  the  court  And  tbat  tbe  dec- 
laration presents  a  case  In  which  tbe  acts 
complained  of  m  ere  not  authorised  by  tbe 
terms  of  the  law,  yet  tbe  board  only  com- 
mitted an  error  ot  Judgment,  tor  whicb 
ft  cannot  be  held  responsible  in  damages 
in  an  action  In  tort.  It  will  be  dlscoTpfvd 
upon  an  examination  of  the  declaration 
that  appellant's  sblt  Is  not  to  recover 
back  money  Illegally  exacted,  but  the  ac- 
tion is  in  torf,  for  Ul^ally  detaining  tbe 
vessel,  and  compelling  ner  to  pay  certain 
charges.  Can  tbe  defendant,  as  a:  connty 
board  of  health,  be  sued  for  damages  la 
respect  to  the  matters  alleged  In  the  dec- 
laration? The  answer  to  this  question* 
we  admit.  Is  not  tree  from  difficulty.  The 
defendant  Is  a  body  corporate,  made  so  by 
statute,  capable  of  suing  and  being  sued ^ 
contracting  and  being  contracted  witta^ 
and  ot  acquiring  and  disposing  of  proper- 
ty, real  snd  personal.  A  careful  examina- 
tion of  the  various  statutory  proTlsions 
In  reference  to  the  creation,  duties,  and 
powers  of  theee  corporate  boards  leavee 
no  room  to  doubt  tbat  the  lunctlons  con- 
ferred upon  them  are  a  part  of  the  police 
power  ot  tbe  state,  to  be  exercised  ex- 
clusively for  public  purposes.  I  be  sole 
purpose  ol  tbe  legislature  In  creating  these 
corporate  boards  was  to  protect  tbe  in- 
habitants of  the  state  from  contagions  or 
infectious  disease,  and  to  preserve  the 
public  health.  Such  powers  and  dutiesare 
of  a  public  nature,  and  of  tbe  highest  Im- 
portance and  value.  Cooley,  Torts,  382; 
Bryant  v.  aty  of  St.  Paul.  33  Minn.  289,  23 
N.  W.  Bep.  220;  Spring  v.  Inhabitants  of 
Hyde  Park,  187  Mass.  564;  Harrison  v. 
Mayor,  etc.,o(  Baltimore.  1  OIU,  264;  Bay- 
mond  v.  Fish,  61  Conn.  60. 

In  determining  the  liability  of  public 
corporations  a  distinction  has  been  drawn 
between  tbe  functions  exercised  by  them 
as  agencies  ot  the  state  as  a  part  of  its 
governmental  machinery  for  the  public 
benefit  and  those  denominated  strictly 
corporate  powers,  conferred  for  the  ben- 
efit and  profit  of  the  corporation.  In 
the  sphere  of  the  former  powers  they  are 
exempt  from  liability  upon  thetiieory  that 
the  corporation,  to  that  extent,  Is  per- 
forming a  part  of  the  fnnctions  of  the 
state  government, and  tbe  offlcersarepub- 
lie  officers;  but  In  the  latter  sphere  they 
are  held  liable  as  private  corporations  tor 
the  acts  of  tta^r  agents.  This  distinction 
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IB  recofirnlsed  grenerally  by  the  authorities, 
altbouKh  Its  application  In  many  of  the 
adjudicated  cases  has  not  been  free  from 
zoDfDSlon.  Its  application  has  been  made 
most  frequently  In  suits  agaliuit  monici- 
pal  corporatlonB.  In  the  case  of  Hill  t. 
City  of  Boston*  123  Mass.  844,  which  waa 
a  salt  lor  damages  for  lojnrlee  received  by 
a  child  at  school  by  reaHon  ot  a  defective 
boaHe,  required  by  law  to  be  furnished 
by  the  city,  Jnd^  Okat  reviews  the  au- 
thorities on  this  subject.  The  conclusion 
reached  In  this  well-considered  case  la 
"that  a  duty  which  Is  imposed  upon  an 
incorporated  city,  not  by  the  terms  of  its 
charter,  nor  for  the  beneftt  of  the  corpo- 
ration,  pecuniary  or  otherwise,  bat  upon 
the  city  as  the  representative  and  agent 
ot  the  public,  and  for  the  public  benefit, 
and  by  iceneral  law  applicable  to  all  cities 
and  towns  In  thecoiumon  wealth,  is  a  duty 
owing  to  tbe  public  alone;  and  a  brf^ach 
thereof  by  a  city  is  to  be  redressed  by 
prosecution  In  behalf  of  the  public,  and 
will  not  support  an  action  by  an  individ- 
ual, even  if  he  snstalns  special  damaRe 
thereby."  See,  also,  HafTord  v.  City  of 
New  Bedford,  16  Gray,  297;  Walcott  v. 
Inhabitants  ol  Swampscott,  1  Alien,  101 ; 
Bnttrick  V.  City  of  Lowell.  Id.  172;  City  of 
Bichmond  v.  Long's  Adm'rs,  17  Grat.  <i75; 
Hillv.Buard  ot  Aldermen, 72  N.C.56;  O/om- 
mlHBloners  v.  Wright,  22  Ind.  1U7:  Hayes 
V.  City  of  Oshlcosh,  88  Wis.  314;  Dargan 
V.  Mayor,  etc..  Rl  Ala.  469;  Murtaugh  v. 
City  of  St.  Louis,  44  Mo.  479;  Condict  v. 
JerHey  City,  46  N.  J.  Law,  157;  Maxmlllan 
V.  Mayor,  etc.,  62  N.  Y.  160:  Dill.  Man. 
Corp.  i  773  et  seq.  A  pabllc  corpora- 
tion, invested  wltb  powers  for  public  pnr- 
poses,  may  also  have  conferred  upon  It 
puwen  for  private  advantage  and  emol- 
ommt.  This  has  been  held  in  many  cases 
against  municipal  corpuratinna.  In  Bai- 
ley V.  Mayor,  etc.,  S  Hill,  581,  It  is  said  in 
reference  to  these  two  powers  blending 
In  a  public  corporation:  "But the  distinc- 
tion is  quite  clearand  wdl  settled, and  the 
process  of  ueparatlonpractlcable.  To  this 
end,  regard  should  be  bad,  not  so  much 
to  the  nature  and  character  of  the  vari- 
ous powers  conft^rred  as  to  the  object 
and  purpose  ul  the  legislature  Id  confer- 
ringthem.  If  granted  for  pabllc  purposes 
exclusively,  they  belong  to  the  corporate 
body  In  Its  pabllc,  political  character. 
ButU  the  grant  was  for  purposes  of  pri- 
vate advantege  and  emolument,  though 
tbe  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  Quoad  boc,  is 
to  be  regarded  as  a  private  company. " 
The  case  of  Junes  v.  City  of  New  Havt>n, 
34  Conn. 1.  Illustrates  this  distinction.  Tbe 
fact  that  these  boards  are  created  corpo- 
rations with  power  to  sue  and  be  sued 
does  not  ot  itself  authorize  a  suit  against 
them  tor  everything,  but  this  mupt  be  tak- 
en to  mean  that  such  artlflctal  bodies  may 
be  sued,  like  an  individual,  for  all  those 
matters  and  tilings  lor  which  they  are 
legally  liable.  To  determine  the  liability 
we  must  look  to  the  prloclples  ot  law  ap- 
plicable in  such  matters.  Freeholders  v. 
Strader,  18  N.  J.  Law.  108;  Finch  r.  Board, 
30  Ohio  St.  87. 

In  the  case  of  Ogg  v.  City  ot  Lansing.  85 
Iowa, 405,  Butt  for  damages  was  instituted 
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against  the  city  for  the  negligence  of  ItB 
officers  or  agents  in  executing  sanitary 
regulations  adopted  to  prevent  the  spread 
of  small-pox.  A  statute  of  Iowa  pro- 
vided that  the  city  council  shall  have  pow- 
er to  establish  a  board  of  health,  and  to 
Invest  it  wltb  powers  and  duties  necessary 
to  secure  tbe  people  of  tbe  city  against 
contagious  and  malignant  diseases.  It 
was  alleged  In  this  case  that  the  agents 
and  employes  of  defendant  requested  and 
directed  plalntllT  to  assist  in  taking  a 
coftlD,  In  which  tbe  corpse  of  a  person  who 
had  died  of  smftU-pox  was  deposited,  wlth- 
ojt  giving  him  information  of  this  fact, 
And  without  having  cleansed  tbe  bouse  In 
which  the  coffin  was;  and  that  plaintiff 
went  to  his  home  and  soon  thereafter  had 
small-pox,  and  from  him  two  of  his  chil- 
dren contracted  the  disease  and  died.  On 
demurrer  It  was  held  that  defendant  was 
not  liable.  In  White  v.  Town  of  Marsb- 
fleld,  48  Vt.  20.  suit  was  brought  against 
the  town  for  n^leet  and  refusal  of  the 
seleetmttn  to  take  care  of  and  provide  for 
plaintiff,  as  the  statute  required,  while  he 
was  infected  with  small-pox,  by  reason 
whereof  tbe  disease  was  communicated  to 
the  family  of  plaintiff,  and  thret)  of  his 
children  died.  The  statute  provided  that 
tbe  selectmen  of  the  town  should  perform 
certain  duties  to  protect  the  Inhabitants 
against  infectiouB  disease.  On  demurrer 
It  was  held  that  the  action  would  not  lie. 
In  City  ot  Richmond  v.  Long's  Adm'rs, 
17  Grat.  876,  suit  was  instituted  against 
tbe  city  of  Bichmond  tor  the  value  ot  a 
slave  who,  it  was  alleged,  lost  his  life 
through  tlie  carelessness  of  the  agents  ot 
the  city.  The  declaration  alleged  that 
the  slave  was  admitted  into  the  hospital 
of  the  city  to  be  cared  for  and  treated  for 
small-pox,  in  pursuance  of  the  ordinance 
of  tbe  city,  and  that  the  city  carelessly 
and  negligently  permitted  him  to  escape 
from  the  hospital  and  go  off  at  night, 
whereby  he  lost  his  life.  The  ordinance  of 
the  city  establishing  the  city  hospital  was 
adopted  In  pursue  iiceofleglslatlTe  author- 
ity for  towns  and  eountlea  in  tbe  state  to 
provide  againet  contagions  disease.  The 
liability  of  the  city  was  denied  in  this 
case,  and  tbe  Judge  who  wrote  tbe  opinion 
said  that  if  a  recovery  could  t>e  sustained 
he  did  not  perceive  why,  by  parity  of  rea- 
son, tbe  state  should  not  be  held  liable, 
through  its  public  functionaries  in  civil 
actions  atthe  suite  ot  individuals,  for  loss- 
es or  tfirta  occurring  In  the  management 
of  Its  departments  under  Its  immediate 
control  and  supervision.  In  Maine  a 
statute  provided  that  the  selectmen  of 
any  seaport  town,  when  deemed  necessary 
to  protect  the  safety  ot  tbe  inhabitants 
thereof,  'may  cause  any  vessel  arriving 
there  from  any  port  or  place  to  perform 
quarantine  at  such  place  and  under  such 
regulations  as  tbey  may  Judge  expedient; 
that  said  towns  may  select  a  health  com- 
mittee, or  health  officers,  who  may  per- 
form tbe  duties  and  exercise  tbe  authority 
which  selectmen  may  periorm.  Under  the 
statute  the  health  aui:horitl<«  had  no 
power  to  Impress  vessels  coming  into  port, 
but  could  compel  them  to  perform  qnar- 
antine.  One  Mitchell  sued  the  city  of  Rock- 
land lor  damages  suBtained  by  htm  tor 
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the  partial  deetmctlon  or  his  vessel  and 
ber  cargo  by  Are  occaaioned  by  the  health 
officers  ot  said  city.  This  case  was  three 
times  beIoi*e  the  snpreme  court  of  that 
state,  reported  Id  41  Me.  8e».  45  Me.  496. 
and  52  Me.  118.  In  this  case  plaintiff's 
vessel  came  Into  port  wltti  a  ease  ol small- 
pox on  board,  and  the  health  officers  of 
the  city  took  possession  of  the  vessel,  and 
it  was  claimed  through  their  illegal  and 
negligent  acts  the  vessel  caught  on  Ore. 
It  was  decided  finally  In  this  case  that 
neither  a  town  nor  Its  officers  have  any 
right  to  appropriate  or  *lnterlere  with 
private  property  except  ao  tar  as  that 
right  Is  conferred  by  statnte,  and  that 
health  officers  of  the  city  of  Rockland  had 
no  authority  to  take  poai<eKHlon  of  plain- 
tiff's Tessel ;  also  that  neither  the  relation 
of  master  and  servant  nor  principal  and 
agent  existed  between  a  town  and  Its 
health  or  police  officers,  nor  Is  the  town 
liable  for  their  unlawful  or  negligent  acts. 
Mitchell  T.  City  of  Rockland,  63  Me!  118. 
The  same  doctrine  was  reaffirmed  In  that 
state  Id  the  case  of  Lynde  v.  City  of  Bock- 
land.  06  Me.  809.  Here  the  plaintiff  alleged 
that  his  hotel  in  the  city  was  taken  pos- 
session of  by  the  health  officers  of  the  city 
against  his  consent,  and  converted  into  a 
amall-pox  hospital  for  80  days,  thereby 
endangering  the  lives  and  health  of  plain- 
tiff and  his  family,  and  destroyed  the  busi- 
ness, repntatlon,  and  character  of  the 
hotel  for  all  time  to  come.  It  was  decided 
in  this  case  that  no  action  can  be  main- 
tained against  a  city  or  town  for  the 
unlawful  acta  otlts  health  committee  or 
other  officers  In  taking  possession  of  a 
house  and  using  ft  for  a  small-pox  hospi- 
tal without  the  consent  of  the  owner,  and 
without  legal  authority.  The  action  In 
this  case  was  in  tort.  See,  also,  the  case 
of  Barbour  v.  City  of  Ellsworth,  67  Me. 
S94,  sustaining  the  same  doctrine.  A  case 
similar  in  its  features  Is  Spring  v.  Inhabit- 
ants of  Hyde  Park,  137  Ma«B.654.  In  this 
case  the  action  was  in  assumpait  on  con- 
tract, and  It  was  held  that  under  the  stat- 
ute of  MasiiqchuHetts,  which  provided  how 
property  could  be  impressed  for  use  as  a 
hospital,  a  board  o(  health  of  a  town, 
without  pursuing  the  course  pointed  out 
by  the  statute,  has  no  authority  to  take 
possession  ofadwelllng-house  withoottbe 
consent  ot  the  owner,  and  use  the  same 
as  a  hospital  for  a  person  found  therein 
sick  with  contagious  disease,  and  the 
owner  cannot  maintain  an  action  of  con- 
tract against  the  city  for  the  use  and  oc- 
cupation of  the  house  during  the  time  ft 
was  BO  held  by  the  board  ol  health.  In 
the  case  of  Aaron  v.  Broiles,  M  Tex.  816, 
it  was  held  that  the  dty  council  had  the 
right,  under  legislative  authority,  to  en- 
act an  ordinance  providing  for  the  re- 
moval from  the  city  of  persons  afflicted 
with  contagious  dlseaae,  and  that  there 
was  nothing  Judicial  In  the  act  removing 
persons  under  such  an  ordinance;  but  in 
doing  so  those  to  whom  such  adutyi^i 
given  by  the  city  must  make  every  rea- 
sonable provision  for  the  safety  of  the 
peraone  removed.  The  suit  In  this  cam, 
however,  was  not  against  the  city  or  the 
board  of  health  of  the  city,  but  the  indi- 
viduals who  composed  the  board  ot 
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health,— the  mayor  and  marshal  of  the 
city.  The  plaintiff's  case  against  the  de- 
fendants was  that  they,  acting  under  the 
ordinance  ot  the  city,  took  by  force  bis 
child,  four  years  old,  sick  at  the  time 
with  small-pox,  and  Its  mother,  and  con- 
veyed them  to  the  country.  In  the  ralo  and 
cold,  at  night,  and  failed  to  provide  them 
any  suitable  place  to  stay,  which  cansml 
the  death  of  both  uf  them.  Held,  that 
plaintiff  was  entitled  to  recover  damages. 

In  the  case  of  Bridge  Co.  v.  Board  ot 
Health,  8  El.  A  Bl.  801,  an  action  for  dam- 
ages was  snstataied  against  the  d^endant 
as  a  corporate  body  onder  alletsations 
that  "defendant.  Mtlng  ae  eueb  board  of 
health,  conducted  itself  so  wronotully,  Im- 
propeiiy,  and  negligently,  and  with  want 
of  due  care  In  the  construction,  manage- 
ment, and  direction  of  a  certain  aewer, 
that  by  means  ot  the  wrongful.  Improper, 
and  negligent  conduct  of  defendant  as 
such  board  of  health  great  quantities  ol 
filth  and  aewage  matter  were  poared  In 
and  upon  certain  canals  ot  which  plain- 
tiffs were  proprietors."  The  act  Inconw- 
rating  the  defendant  as  a  local  board  of 
health  authorized  It  to  construct  sewers. 
It  was  contended  in  this  case  that  defend- 
ant could  not,  as  a  board  of  health,  be 
held  liable  lo  an  uetton  tor  damages. 
Lord  Campbell  said  that  defendant's  lia- 
bility must  be  determined  by  a  true  Inter- 
pretation of  the  statute  by  which  it  was 
created.  The  decision  against  the  defend- 
ant was  placed  upon  the  construction  of 
the  statute.  The  act  creating  the  board 
of  health  provided  that  no  action  shall 
be  maintained  against  the  board  unless 
previous  notice  thereof  be  glveo  for  one 
month,  and  that  the  defendant  may 
tender  amends,  and  plead  sach  tender  to 
the  action.  This  language  was  held  to 
give  a  right  of  action furdamages  f^iUnet 
defendant. 

Independent  ot  the  provision  making 
county  boards  ot  health  bodies  corporate, 
with  power  to  sue  and  be  sued,  there  la 
Bothli^  In  the  statotoiy  provMona  In 
reference  to  them  giving  the  right  of  ac- 
tion in  tort  for  damagea,  or  indicating  a 
purpose  on  the  part  ot  the  l^slature  tu 
subject  them  to  such  suits.  As  we  have 
already  seen,  the  right  alone  to  sue  and 
be  sued  cannot  be  construed  to  give  such 
remedy.  These  boards  are  created  for 

ftubllc  purposes  in  the  exercise  ot  the  po- 
les power  of  the  state,  and  they  have  no 
corporate  Interest  in  the  execution  of  the 
powera  given  them.  They  cannot  levy 
taxes,  and  under  the  statute  must  invoke 
the  taxing  power  of  the  county  authori- 
ties for  the  means  to  defray  their  expenses. 
It  is  true,  they  can  fix  and  collect  fees  for 
inspection,  and,  when  vees^a  are  subject 
to  quarantine  and  in  quarantine,  can  col- 
lect fees  for  fumigation  when  deemed  nec- 
essary; but  it  is  evident  that  such  exac- 
tions were  intended  to  meet  the  reasonable 
expenses  in  such  matters.  In  the  case 
of  Fihch  V.  Board,  80  Ohio  St.  37.  the 
liability  of  defendant  in  tort  as  a  corpo- 
rate body  arose.  The  board  of  education 
of  Toledo  waa  a  corporation,  with  power 
to  Bue  and  be  soed,  and  derived  Ita  means 
of  support  from  taxation  by  the  dty  of 
Toledo  and  a  portluo  ot  the  public  school 
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fond.  The  snlt  was  tor  damaf^oB  Tor  nesr- 
llieently  dtfCKlntf  wells  or  opening  near 
Beliool  bnlldingB,  into  one  ot  wliich  a  cMId 
■t  BChool  fell  and  was  bnrt.  Judge  Ash- 
BuiiN  aaid  In  delivering  the  opinion:  **We 
have  wholly  failed  to  find  any  provision 
oftheBChool  la w,  general  or  special,  cre< 
atlnjc  or  implying  the  liability  of  defend- 
ant In  this  clatts  of  cases.  No  possible 
DieanH  appears  In  the  school  Iuwh  by 
which  defendant,  It  liable  for  a  tort,  could 

firovlde  a  fund  oat  of  which  to  satisfy  a 
udgment  against  it."  It  was  held  in  this 
case  that,  while  defendant  was  a  corpora- 
tion with  power  to  sue  and  be  sned,  yet 
It  was  a  corporation  (or  public  purposes, 
and  the  nature,  duties,  and  powers  con- 
ferral upon  It  was  a  sotHelent  reason  why 
it  was  not  liable  to  be  sued  in  tort.  Kee, 
also,  McDonald  v.  HoispltRl.  120  Mass. 
482;  Benton  r.  Boston  City  Hospital,  140 
Mass.  13,  1  N.  E.  Rep.  836;  Summers  r. 
County  of  Daviess,  lOS  Ind.  262,  2  N.  E. 
Rep,  725;  Sherbourne  v.  Yaba  Co.,  21  Cal. 
113;  Shear.  &  R.  Neg.  g  266.  There  are 
cases  of  recovery  In  actions  ot  tortagaluHt 
municipal  corporations,  but  they  proceed 
npon  the  ground  that  where  the  corpora- 
tion acts  In  the  exercise  of  powers  or  per- 
formance ot  duties  not  discretionary, gov- 
ernmental, or  public  in  their  nature,  but 
nilolsterlal,  and  for  some  corporate 
benefit,  it  Incnra  the  common-law  Dabill- 
ty  for  Its  arts  as  an  Individual.  Bailey 
V.  Mayor,  etc..  supra ;  GIbbs  v.  Trustees, 
3  Hnrl.  &  N.  164;  Junes  v.  Olty  of  New 
Haven,  supra.  In  the  case  before  us  the 
plaintiff  avers  that  solely  and  exclnslvely 
under  the  proclamation  ot  the  board  of 
health,  and  which  is  set  out  in  the  declara- 
tion, pialntlfl'e  vessel  was  compelled  to 
go  to  quarantine  station,  and  discharge 
ballast,  and  pay  fees.  It  Is  not  charged 
that  defendant  acted  mallcionaly  or  will- 
fully.or  otherwise, for  aueht  that  appears 
in  the  declaration,  than  in  the  diRcnarge 
of  u  supposed  public  duty.  An  examina- 
tion of  the  authorltiea  and  the  principles 
governing  such  cases  leads  as  to  the  con- 
clusion that  defendant  was  Invested  with 
public  functions,  and  the  duties  It  owed 
were  to  the  public,  and  as  such  it  comes 
within  the  sphere  »t  public  functionaries, 
exempt  from  liability  In  tort,  unless  such 
remcKly  has  been  provided  by  statute.  As 
we  have  seen,  nu  such  remedy  has  been 
provided  by  statute,  and  the  declaration 
shows  tbnt  plaintiff  is  pursuing  tills  course. 

The  Judgment  of  the  court  below  sus- 
taining the  demurrer  is  affirmed. 


Eqditablb  Acc.  Ins.  Co.  t.  OssnRW. 
iSnipreme  Coun  qf  Alabama.  June  10, 1890.) 
Accident  iNsxntASCB  —  Acriox  ok  Polict — Ex- 
TSRSAL,  Violent,  and  Accidental  MsAxa — In- 

TB?JTIONAL  IlTJUTtlBa  —  VOLUNTAHT  EXPOSURE — 

Pleadino  and  Pboov^Varixncb— Gbnebal  Db- 
HUl/— AmoAViT. 

1.  A  general  denial,  in  u  actlcm  on  an  In- 
sOTBDce  policy,  necesBarily  putt  in  Inae  the  exe- 
cutiOD  and  ownership  of  toe  policy*  and  should 
be  supported  by  affidavit. 

2.  where  a  complaint  describes  an  Insurance 
policy  as  running  for  a  year,  but  there  la  noth- 
ing in  the  policy  itself,  or  in  the  other  evidence, 
to  indicate  it,  aodthe  accident,  which  resulted  in 
tlie  death  of  the  insured,  happened  more  than  a 


Gar  after  the  date  of  Its  Issue,  the  policy  should 
76  been  exdaded  on  the  ground  <A  ramuce. 
8.  A  policy  Insuring  against  death  and  other 
Injuries  resulting  from  "external,  violent,  and 
accidental  means"cover8  death  by  stumbling  and 
fallinsagaiost  a  locomotive  engine. 

4.  Where  one,  who  is  ruoulng  rapidly  to- 
wards an  approachingtrainforthepurix»e  of  get- 
ting the  mail-begs,  stumbles  as  he  nears  the 
track,  and  falls  against  the  <  n^ine,  the  injury  la 
clearly  not  "inientional"  within  theexception  of 
an  Insurance  policy;  nor  can  It  be  construed  aa 
the  result  of  ''walking  or  being  on  s  railroad** 
track,  or  of  <*voluntary  eocposure  to  unnocessary 
danger, "  within  the  meaning  of  other  exceptions. 

Appeal  from  city  court  ot  Birmloghani. 

Action  by  Osbom  against  the  Equitable 
Accident  Insurance  Company  on  on  acci- 
dent policy.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

O.  R.  Hursb  and  Bowman  A  Harab,  for 
appellant.    E.  T.  Taliaferro,  for  appellee. 

SoHBRViLLE,  J.  1.  The  first  plea  of  the 
defendant, being  a  general  denial  ot  all  the 
allegations  of  the  complaint,  neceBsarlly 
put  in  issue  the  execution  of  the  written 
policy  of  insurance  which  was  the  founda- 
tion uf  the  suit,  as  well  as  the  plalntlO's 
ownereblp  of  the  policy,  as  the  beneficiary 
under  It.  The  plea  should  therefore  have 
been  supported  by  affidavit,  and  for  want 
of  such  verification  It  was  subject  to  the 
dnmurrer  which  was  interposed  to  it,  and 
was  properly  eostalncd  by  the  trial  court. 
Railway  Co.  v.  Gilmer.  85  Ala.  423,  6  South. 
Rep.  188 :  Code  1886,  §§  2676,  2no ;  Manning 
V.  Maroney,  87  Ala.  6i^,  6  Bontb.  Rep.  S43. 

3.  The  third  plea  was  too  rague  and 
uncertain  In  Its  averments,  and  therefore 
necessarily  ambiguous  In  meaning.  It, 
moreorer,  states  legal  conclusions  Instead 
ot  facts,  and  was  subject  to  demurrer  on 
these  and  other  grounds,  sustained  by  clie 
court.  Carmellcb  Mims,  88  Ala.  885,  6 
South.  Rep.  918. 

8.  The  fourth  plea  was  subject  to  like 
objections,  as  stated  In  the  demurrer  to  it. 

4.  The  court  erred  In  not  snetalnlng  the 
plaintiff's  motion  to  exclude  the  policy  ot 
Insurance  on  the  ground  of  variance.  The 
complaint  describes  the  policy  as  running 
for  the  term  of  one  year  from  date,  which 
was  February  18, 1888.  We  discover  noth. 
log  in  the  terms  of  the  policy,  or  In  the 
other  evidence,  which  indicates  bow  long 
the  risk  was  to  run.  This  may  be  an  in- 
advertent omission ;  but,  as  the  bill  of  ex- 
ceptions purports  to  contain  all  the  evi- 
dence, the  objection  to  the  admission  of 
the  policy  should  have  been  sostalned.  In 
addition  to  this*  we  may  observe  that  the 
evidence  shows  that  the  accident  which 
produced  the  death  of  the  insured  hap< 
pened  on  May  80,  18^.  or  more  than  a 
year  after  the  Issue  nf  the  policy,  and  the 
risk  was  not,  therefore,  covered  by  the 
time  for  which  the  policy  described  in  the 
complaint  was  to  remain  Inforce.  ThlB,ot 
Itself,  is  fatal  to  any  recoTery,  as  the  facta 
of  the  case  now  stand. 

6.  The  policy  Insures  against  death  and 
certain otherinjnries, effected  through  *'ez- 
temal,  violent,  and  accidental  means." 
That  the  death  of  the  Insured  resulted 
from  precisely  such  a  cause,  the  evidence 
leaves  no  doubt.  The  Insured  came  epeed- 
lly  to  his  death  by  stumbling,  and  falling. 
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as  he  ran  towards  the  railroad  track  up- 
on the  apfiroach  ot  a  passenger  train, 
comlns  in  sudden  contact  with  the  eteam- 
chest  on  the  side  of  a  railway'  engine.  The 
injury,  therelore.  comes  within  the  general 
terms  ol  the  policy,  unless  taken  oat  by 
some  one  of  the  exceptions. 

6.  One  of  the  exceptions,  not  covered  by 
the  policy,  Is  "voluntary  exposure  to  un- 
necessary danger."  It  Is  contended  that 
the  facts  of  the  present  case  bring  it  with- 
in the  terms  of  this  exception.  The  phrase, 
"volantary  exposure  to  unnecessary  dan- 
ger,** Involves  the  Idea  of  "Intentionally 
doing  some  act  vrhlch  reasonable  and  or- 
dinary prudence  would  pronounce  danger 
one. "  As  said  in  an  analogous  case,  where 
the  same  phrase  was  construed:  "The 
approach  to  an  unknown  and  unexpected 
danger  does  not  make  Che  act  a  voluntary 
exposure  thereto.  The  result  of  the  act 
does  not  necessarily  determine  the  motive 
which  prompted  the  action.  The  act  may 
be  voluntary,  yet  the  exposure  Involun- 
twy.  The  danger  being  unknown,  the  in- 
jury Is  accidental."  Burkhard  v.  Insur- 
ance Co..  102  Pa.  St.  262.  Death  by  acci- 
dent has  been  defined  to  be  "death  from 
any  unexpected  event  which  happens  as 
by  chance,  or  which  does  not  take  place 
according  to  the  usual  course  of  things,  ** 
f  Insurance  Co.  v.  Burroughs,  69  Pa.  St. 
iSi)  nod  again,  as  "any  event  which  takes 
place  without  foresight  or  expectation 
ot  the  person  acted  upon  or  affected  by 
the  event,"  (May,  Ins.,  2d  Ed.,  §  620.)  So 
it  la  said  iu  1  Amer.  &  Eng.  Enc.  £«aw,  p. 
87:  ".^n  accident.  In  Its  appllcal^on  to  In- 
aorance  policies,  has  been  aeflned  as  an  in- 
jury which  happens  by  reason  of  some 
violence,  casualty,  or  via  major  to  the  as- 
sured, wlthont  his  deiilgn  or  consent  or 
voluntary  co-operation."  See,  also.Scbnel- 
derv.  Insurance  Co.,  24  Wis.  28;  Tuttlev. 
Intturance  Co.,  45  Amer.  Rep.  316-819,  note. 
The  evidence  In  the  record  falls  to  aatlirfy 
us  that  the  Insured  was  guilty  ol  volun- 
tarily exposing  hlmftelf  to  unneceeaary  dan- 
ger, and  any  degree  of  negligence  short  of 
this  win  not  operate  to  defeat  a  recovery. 
May,  Ins.  (2d  Ed.)  9  530.  He  was  ap- 
proaching the  arriving  railway  train,  for 
the  purpose  of  getting  the  mall  for  the 
postmaster.  True,  he  wax  moving  rapid- 
ly ;  but  he  made  an  effort  to  check  his 
speed  as  he  reached  the  doping  bank 
which  led  down  to  the  side  track  of  the 
railroad;  and  in  doing  thlR  he  stumbled, 
and  came  in  collision  with  the  engine. 
But  for  the  accident  ot  stumbling,  the  In- 
ference Is  fair  that  he  would  not  have  been 
injured.  Tbe  efflclen  t  and  proximate  cause 
of  the  death,  therefore,  was  the  accident, 
as  much  as  it  the  collision  bad  been  with 
a  huge  stone,  Instead  of  with  the  steam- 
chest  on  the  Hide  of  the  engine.  The  injury 
received  was  clearly  not  "Intentional" 
witblu  the  meaning  of  one  of  the  excep- 
tions of  the  policy.  Nor,  In  unr  opinion, 
can  It  be  properly  construed  to  be  a 
"walking  or  being  on  a  railroad  bridge  or 
road-bed,  **  within  the  meaning  of  another 
excepted  class  of  cases  contained  In  the 
policy,  as  1b  contended  for  by  the  appel- 
lant. Exceptions  of  this  kind  are  con- 
strued most  strongly  against  the  insurer, 
and  liberally  in  favor  of  the  Insured,  This 


is  now  the  settled  rule  for  construing  aU 
kinds  of  insurance  policies,  rendered  neces- 
sary, especially  in  modern  times,  to  cir- 
cumvent the  Ingenuity  of  the  insurance 
companies  in  so  framing  contracts  of  this 
kind  as  to  make  the  exceptions  onfalriy  de- 
vour tbe  whole  policy.  Accordingly,  in 
Wright  V.  Insurance  Co.,  29  D.  C.  C.  P.  221, 
(1878,)  a  well-considered  case  of  Insurance 
against  accidents,  It  was  held  that  using 
a  railroad-track  merely  to  cross  a  street, 
through  which  It  ran,  was  not  a  "  walking 
on  the  track  "  within  tbe  meanlag  ol  a  pro- 
hlblUon  of  tbe  policy,  for  accidents  result- 
ing from  which  no  liability  was  to  be  In- 
curred. Afalrandreasonableconstrnctfon 
of  the  phrase  in  question  is:  Toluntnriiy 
and  intentionally  being  or  walking  on  the 
railway  road-bed,  not  being  there  by  force 
of  accident,  and  Involuntarily,  tor  a  mere 
comparative  moment  of  time.  Burkhard 
T.  Insurance  Co.,  102  Pa.  St.  262;  Scheider- 
er  V.  Insurance  C!o..  (Wis.)  16  N.  W.  Rep. 
47 ;  1  Amer.  &  Eng.  Enc.  Law,  92.  These 
principles  will  be  sufficient,  without  more, 
to  enable  the  court  below  upon  anotber 
trial  to  reach  a  proper  concloslon.  Re- 
versed and  remanded. 


L>OUnTILLB  ft  N.  R.  Co.  T^ammklu 
{Suprvme  Court     Alabama.  June  M|  188L) 
RiuaoAn  CoKFAimM— DsATB  or  Bicpuyns— AO- 

TIOH^^*LSADIHa  DaMAMS. 

1.  In  an  action  against  a  railroad  oompaoT 
for  the  death  of  hd  employe,  plaintiff's  husband^ 
where  the  complaint  Is  in  the  name  of  plaintiff 
"as  administratrix**  of  deceased,  uid  in  toe  1>ody 
of  tae  oomplatnt  tbe  deceased  Is  referred  to  as 
"plaintiff's  intestate,"  the  representative  oapao- 
Ity  of  plaintiff  sufBoiently  appears  to  enable  hflr 
to  maintain  the  action  under  Code  Ala.  1  SBOl, 
which  gires  the  right  of  action  to  personal  rep- 
resentatives only. 

3.  In  sQoh  oase  defendant  pleaded  **  (1)  that 
It  is  not  guilty  of  the  matters  and  things  alleged 
in  the  complaint;  (3)  that  the  oUeftatlons  con- 
tained in  said  complaint  are  not  true;  (8)  that 
it  denies  each  and  every  allegation  oontained  In 
said  complaint.*'  Helo,  that  these  pleas  only 
amount  to  the  general  issue. 

8.  By  so  pleading  the  general  issue  dafmdant 
admits  tne  capacity  in  which  plaintiff  sued,  and 
a  ludRment  for  her  is  not  erroneous  though  she 
introduoed  no  evidence  that  she  was  admintsUa- 
trlx. 

4.  Defendant  cannot  complain  of  the  over- 
ruling of  its  demurrer  to  the  second  count  of 
the  complaint  where  the  trial  was  by  the  court, 
and  there  was  no  recovery  under  that  count. 

5.  In  8Qch  a  case  the  measure  of  damages 
is  only  the  peounlary  value  of  the  life  of  the  In- 
testate to  his  next  of  kin,  and  tbe  fact  that  the 
Injury  was  wUlfpl  cannot  be  eonaldered  toentaanos 
the  recovery. 

Appeal  from  circuit  court,  Jefferson 
county;  Jamb:s  B.  Head,  Judge. 

Tills  was  an  action  brought  by  the 
pellee,  Maria  Trammell,  as  administratrix 
of  the  estate  ot  M.  C.  Trammell,  deceased, 
and  sought  to  recover  damages  for  tbe  al- 
leged negligent  killing  ot  her  IntMtate. 
The  com  plaint  contained  two  counts.  On 
the  margin  of  the  complaint,  the  plaintiff 
Is  dMcribed  as  "Maria  Trammell,  as  ad- 
ministratrix ot  tbe  estate  ot  M.  C.  Tram- 
mell, deceased.  **  In  the  first  count  It  is  al- 
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tegced  that  ttaedeeeaBed,  who  was  Intbe 
employment  of  tbo  defeadant,  while  nec> 
esaarlly  apon  the  defendant's  track  In  the 
performance  of  bla  duty,  within  the  cor- 
porate limits  of  the  city  of  Birmingham, 
was  strack  by  an  engine,  and  received  In- 
jnrles  which  produced  hie  death.  It  Is 
further  alleged  In  said  flrat  count  that  the 
«)glne  was  driven  and  propelled  negli- 
gently, recklessly,  wantonly,  and  wUirnlly 
at  a  speed  of  miles  an  boar;  that  tbo 
«nglneer  of  said  train  negligently,  wan- 
tonly, recklesflly,  and  willfully  failed  tu 
stop  said  train  at  any  time  to  prevent  Its 
striking  the  deceaeed;  that  no  sufficient 
and  proper  warning  of  its  approach  was 
Siven ;  that  the  engineercarelessly  and  nn- 
flklllfully  handled  and  managed  the  en- 
^ne.  and  negligently  and  carelessly  caused 
■and  permitted  it  tn  be  wlthontappltances 
to  stop  It  readily ;  and  that  by  reason  of 
this  the  said  employe  was  struck  and 
killed.  The  second  count  alleges  that  the 
deceased  came  to  his  death  by  injuries 
which  were  caused  by  delects  in  the  con- 
dition of  the  ways,  works,  machinery, 
and  plant  connected  with  and  used  about 
the  defendant's  business.  In  that  the  loco- 
motive  which  struck  the  deceased  was 
old,  worn,  and  otherwltte  defective,  and 
not  supplied  with  proper  and  safflclent 
appliances  with  which  It  could  be  readily 
stopped;  that  these  defects  arose  through 
Its  not  being  discovered  and  remedied, 
owing  to  the  negligence  of  the  defendant, 
or  the  persons  in  their  service  who  were 
intrusted  with  the  duty  of  looking  after 
tbe  machinery.  There  was  a  demurrer  to 
the  second  count  of  the  compluiut,  which 
was  overruled.  The  plaintiff  Interposed  a 
demurrer  to  the  third  ep°clal  plea  of  the 
defendant,  which  denied  most  of,  hut  not 
all  of.  the  avemtents  contained  in  the  first 
count  of  the  complaint,  and  thfsdemarrer 
was  sustained  by  tbe  court.  There  was 
no  proof  on  the  trial  of  the  case  that  the 
pluiiitiFT  was  the  adminlBtratrlx  of  M.  C. 
Tranimell,  deceased;  but  the  evidence 
«howed  that  she  was  the  widow  of  the 
deceased.  The  evidence  for  the  plaintiff 
tended  to  show  that  while  her  Intestato 
was  workiug  upon  the  track  of  the  de- 
fendant In  the  discharge  of  bis  daty  as 
''track  cleaner"  he  was  struck  by  the  en- 
gine; that  for  the  distance  of  two  blocks 
bo  had  been  seen  by  both  the  engineer  and 
fireman  ;  that  he  was  seen  all  the  while  by 
tbe  fireman  up  to  the  time  and  before  he 
-was  struck  by  the  engine;  that  at  the 
time  he  was  struck  be  was  in  the  act  of 
putting  trash  Into  a  wheelbarrow,  which 
stood  near  tbe  track,  and  which  was  uft- 
«rwards  struck' by  tbe  engine.  It  was  In 
evidence,  and  songht  to  be  esTabllsbed  by 
the  defendant,  that  the  wheelbarrow  was 
first  struck  by  the  engine,  and  that  the 
defendant's  injury  was  caused  by  a  blow 
from  the  wheelbarrow.  The  cause  was 
tried  without  the  intervention  of  a  Jury, 
and  npon  tbe  Introduction  of  all  tbe  evi- 
dence the  court  rendered  Judgment  for  the 
plaintiff.  The  defendant  brings  this  ap- 
peal, and  assigns  the  Judgment  and  rul- 
ings of  the  court  as  error. 

Hewittt  W&tkerA  Porter,  for  appellant. 
Bo  wman  A  Harab,  for  iippellee. 


SfcCLKLLAN,  J.  The  trial  below  was 
bad  b^ore  the  Judge  of  the  circuit  court 
without  a  Jury,  and  this  appeal  brings 
under  review  only  his  rulings  on  the 
pleadings,  his  conclusions  of  fact,  and  the 
Judgment  rendered  in  thecauee;  and  It  be- 
comes our  duty  to  pass  npon  the  concln- 
sloo  and  Judgment  of  tbe  conrt  on  the  evi- 
dence without  indulging  any  presumption 
in  favor  of  tbe  lower  court's  action,  and 
to  render  such  Judgment  as  the  circuit 
conrt  should  have  rendered, or  to  ''reverse 
and  remand  tbe  same  for  further  proceed- 
ings, as  to  this  court  shall  seem  right." 
Acts  1888-89,  p.  797. 

The  action  Is  under  sections  2590  and 
2691  of  the  Code,  and  counts  on  Injnrles 
which  caused  the  death  of  one  M.  C, 
Trammell.  Tbe  rimbt  to  maintain  the 
suit  Is  given  and  confined,  by  the  sectioa 
last  cited  eo  nomine  to  the  personal  rep- 
resentative of  the  deceased.  The  com- 
plnint  is  in  the  name  of  "  Maria  Trammell, 
administratrix  of  theestate  of  M.G.  Tram- 
mell, deceased;"  and  in  the  body  of  the 
enmplalnt  it  isaverred  that  "plaintiff's  in- 
testate" was  In  the  service  of  the  defend- 
ant, etc.  ;  was  injured  In  the  mannerther^ 
In  speclflcully  alleged,  and  died  from  tbe 
effects  of  such  Injuries;  thus  setting  forth 
a  cause  of  action  wbleh,  by  the  terms  of 
tlie  statute,  could  inure  only  to  the  plaln- 
tirr  in  her  representative  capacity.  In 
such  case  it  need  only  appear  from  the 
complaint  that  the  plaintiff  Is  tbe  person- 
al representative  of  tbe  person  for  whose 
death  damages  are  claimed;  and  the 
maintenance  of  the  action  will  be  ascribed 
to  that  capacity  without  averment  that 
plalntHTsnes  as  administrator  or  ezecu  tor, 
or  that  the  recovery  will  be  assets  of  the 
decedent's  estate.  Beers  v.  Shannon,  73 
N.  Y.  2B2:  Cordler  v.  Thompson,  8  Daly, 
172;  HempbUl  T.  Hamilton.  11  Ark.  426. 
This  doctrine  wonld  seem  to  derive  espe- 
cial force,  when  applied  to  cases  like  tbe 
present  one,  from  the  fact  that  the  recov- 
ery is  not  assets  of  the  estate  In  the  URual 
acceptation  of  that  term.  Our  opinion, 
therefore,  Is  that  It  sufficiently  appears 
from  this  complaint  that  tbe  plaintiff  sues 
in  her  representative  capacity;  and  the 
Judgment  rendered  Is  not  open  to  attack 
ou  the  gronnd  that  tbe  action  was  prose- 
cuted by  one  having  no  right  to  main- 
tain it. 

The  general  Issue,  In  this  class  of  cases, 
is  "not  guilty,"  and  It  "puts  In  Issue  all 
the  material  allegations  of  the  com- 
plaint." Code,  §  2675.  The  defendant  be- 
low interposed  the  following  pleas  upon 
which  alone  the  trial  was  bad:  "(1)  That 
It  Is  not  guilty  of  tbe  matters  and  things 
alleged  In  the  complaint;  (2)  that  the 
allegations  contained  In  said  complaint  are 
untrue;  and  (8)  that  It  denies  each  and 
every  allegation  contained  iu  said  coru- 

{tlaint."  The  first  Is  In  form  the  general 
Bsue.  The  second  and  third  certainly  do 
no  more  than  "pat  in  issue  all  the  materi- 
al allegations  of  thecomplalnt;"  and  they 
were  properly  treated  by  the  circuit  Judge 
as  presenting  only  thegeneral  Issue.  Kan- 
nady  v.  Lambert,  87  Ala.  57;  Ballroad  Co. 
V.  Frasler,  (Ala.)  9  South.  Rep.  808.  The 
cases  of  Railway  Co.  t.  QUmeri  85  Ala. 
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422.5  South.  R^.  188,  and  Insurance  Co. 
V.  Osborn,  90  Ala.  2Ul,  9  South.  Rep.  869. 
are  sappusecl  to  be — probably  are— op- 
posed to  this  conclusion.  If  eo.ttaey  must 
be  overraled.  Ttae  general  issue  lii  thoee 
cases  was ''an  avernient  that  the  allesa- 
tluns  of  the  complaint  are  untrue."  Code, 
g  2675.  The  pleas  wliluh  were  there  held  in 
effect  to  be  sometbtng  more  than  the  gen- 
eral Issue  were  denials  of  "every  and  all 
the alleKBtlons  of  the  complaint."  This 
appears  to  hare  been  held  essentially  dlfTer- 
ent  from  an  averment  of  the  untruth  uf 
those  alleKatlons.  We  feel  constrained 
now  to  recede  from  that  position.  Those 
actions  were  upon  written  Instruments 
purporting  to  have  been  executed  by  the 
defendants  respectively.  Their  execution 
was  not  one  of  the  facts  wbicb  the  plain- 
tiffs were  reqaired  to  prove  in  order  to  re- 
cover except  upon  a  sworn  denial  of  the 
fact.  The  generallssuelunocRse  puts  In  Is- 
sue any  fact  the  burden  of  proTlug  which 
primarily  Is  not  upon  the  plaintiff.  Hence 
a  denial  of  each,  every,  and  all  the  allcga- 
Uonaof  the  complaint  did  not,  in  the  cases 
referred  to.  put  in  Issoe  ttae  execution  of 
the  instrumunta  saed  on ;  and  we  are  now 
al  the  opinion  that  onr  rulings  to  the  con- 
trary In  those  cases  cannot  be  sustained. 

The'  general  issue  In  cases  of  the  class 
under  consideration,  apart  from  our  stat- 
ute, puts  In  Issue  only  ttae  facts  alleged 
against  tliedefendantaa  to  lt8dut.v  to  the 
plaintiff's  intestate,  and  Ite  conduct  In 
violation  of  that  doty.  1  Chit.  Pi.  p.  489. 
It  baa  nerer  been  supposed  that  the  stat- 
nte,  to  which  we  bare  referred,  enlargpd 
ttae  offlce  of  this  plea ;  and,  on  the  contra- 
ry, WH  apprehend  the  general  understand- 
ing to  have  been — and  such  has  certainly 
been  the  practice— that  this  form  ol  de- 
fense goes  only  In  traverse  of  ttae  miscon- 
duct, resulting  In  Injury,  which  the  com- 
plaint Imputes  to  tliedefendant, — thefacts 
out  of  which  the  liability  arises, — and 
not  In  denial  of  the  plaintiff's  right  to 
enforce  the  liability,  if  It  existed  at  all. 
(Certain  it  la  In  this  case  tliat  the  plain  tiff's 
capacity  to  aue— her  title  to  maintain  the 
action— could  only  be  put  In  Usue  by  a 
plea  of  lie  uDQiten  administrator,  and  that 
dy  pleading  thd  general  Issue  the  dpiend- 
Aat  admitted  the  capacity  and  title  stated 
In  the  complaint,  which  was,  as  we 
have  endeavored  to  show,  that  of  admin- 
istratrix of  the  deceased  employe's  estate. 
2Greenl.  Ev.  {  3:18;  Brown  v.  Nourse,  55 
Me.230:  Cheek  v.  Wheatly,  11  Humph.  556; 
Ku wanat'bl t.  Askew,  17  Ark.  595 ;  Reynolds 
V.  Torrance,  3  Brev.  69;  Kelly  t.  Thom- 
son, Id.  58;  Worsham  t.  Goar,  4  Port. 
(Ala.)  441.  The  fact,  therefore,  that  the 
plaintiff  offered  no  proof  of  her  represent- 
ative capacity  affords  no  ground  to  Im- 
pute error  to  the  trial  court. 

With  respect  to  the  action  of  the  tri- 
al court  iu  overruling  the  demurrer  to 
the  second  count  of  the  complaint,  and 
In  sustaining  plaintiff's  demarrer  to  d^ 
fendant'a  special  plea,  we  need  only  say 
that  neither  ruling  Involved  any  injury  to 
the  appellant.  The  plalntin  confessedly 
took  nothing  by  her  second  count,— there 
was  not  a  particle  of  evidence  adduced  in 
support  of  it,  and  its  remaining  in  the 
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case  could  not  have  prejudiced  the  defend- 
ant, where,  as  here,  the  trial  is  without 
jury;  and  the  duty  la  upon  this  court  to 
render  such  Judgment  as  the  lower  court 
should  have  rendered.  Every  fact  laid  ia 
ttae  special  plea  referred  to  was  equally 
available  under  the  general  Issue;  and, 
whether  these  ruilngs  were  erroneous  or 
not,  (which  we  have  not  considered,)  they 
cannot  be  availed  of  to  reverse  the  judg- 
ment. Manning  t.  Maroney,  87  Ala.  663, 
6South.  Rep.84S;  Oilman  v. .Tones, 87  Ala. 
691,5  South.  Rep.  785,  and  7  Soath.  Rep. 
48;  Railroad  Co.  v.  Hall,  87  Ala.  70S.  6 
South.  Hep.  277;  Capital  aty  Water  Co. 
T.  National  Meter  Co.,  89  Ala.  401,  7  Sooth. 
Rep.  419;  Insurance  Co.  v.  Copeland,  90 
Ala.  886,  8  South.  Rep.  48;  Brown  t.  In- 
surance Co.,  86  Ala.  189,  6  South.  Rep.  600. 

We  have  carefully  considered  the  evi- 
dence In  this  record.  We  are  led  by  It  to 
the  same  conclusion  In  respect  of  the  de- 
fendant's liability  as  was  reached  by  the 
judge  of  the  circuit  court.  It  would  serve 
no  good  purpose  to  discuss  it  in  detail. 
It  will  aulBce  to  say  that,  after  giving 
due  conBlderatlon  to  the  inflrmative  cir- 
cumstances attaching  to  ttae  testimony 
of  plaintiff's  witnesses,  their  account  of  the 
manner  In  which  the  fatal  injuries  were  In- 
flicted upon  plaintiff's  intestate  is  yet 
mors  credible  than  that  an  engine,  going 
at  from  four  to  six  miles  per  hour,  should 
have  strnck  ttae  taandles  of  a  wheelbarrow 
with  such  force  as  to  hurl  it  against 
Trammell  and  crush  hia  skull,  and  this, 
too,  without  any  manifest  Injury  to  the 
barrow,  which  is  the  theory  of  the  de- 
fense, and  ttae  only  theory  advanced  upon 
which  to  account  for  a  result  which  con- 
fessedly transpired,  and  which  Is  reasona- 
bly accounted  for  only  by  plaintiff's  wit- 
nesses. Finding  that  Trammell  was 
struck  by  the  engine  itself  In  the  manner 
deposed  to  by  these  witnesses,  he  must 
have  been  in  dangerous  proximity  to  the 
track,  according  to  a  preponderance  ot 
the  evidence,  for  aorae  time  before  the  col- 
iislou.  Not  only  so,  but  he  was  oblivious 
ot  the  approach  of  the  train ;  and  both 
hia  proximity  to  the  track  and  ignorance 
of  the  peril  muat  have  been  known  to  the 
engineer.  Under  these  circumstances,  the 
latter'a  failure.  In  the  presence  of  known 
danger,  to  use  all  the  means  In  his  power 
to  avoid  atrlking  the  Intestnte,  It  ap- 
pearing that  preventive  effort  would  hare 
been  effectual,  was  such  recklessneos  or 
wantonness  as  supports  the  averments  of 
the  complaint  as  to  willfulness  and  Inten- 
tional wrong,  not  to  speak  of,  or  base  our 
conclusion  upnn,  the  evidence  of  an  ex- 
pressed willingness  on  the  part  of  the  en- 
gineer to  run  down  upon  Trammell.  We 
are  therefore  satisfied  ol  the  correctness 
of  the  trial  court's  view  of  the  facts  ol 
the  disaster. 

As  to  the  amount  of  damages  adjudged, 
however,  we  are  of  opinion  thaterror  was 
committed.  Ttae  general  rules  on  tbis 
subject  have  been  laid  down  by  this  court 
In  Railroad  Co.  v.  Orr,  (Ala.)  8  South. 
Rep.  R60,  and  the  more  recent  case  of 
James  v.  Railway  Co.,  (Ala.)  9  South.  Rep. 
335.  Wb  will  not  repeat  them  here  furtht^r 
than  to  say  that  the  measure  of  dam- 
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agm  in  all  cases,  where  salt  Is  for  Injuries 
cuudlDg  the  death  ot  ao  employe,  Is  the 
pecuniary  value  otthe  life  of  the  employe  to 
Ills  uext  ot  kin,  resulting  either  from  a  re> 
latlon  ot  dependency,  or  from  expectation 
of  benefit  from  the  distribution  ot  snch 
estate  as  It  may  be  inferrcMl  from  the  vri- 
dence  he  would  have  earned  and  saved 
but  tor  untimely  death;  and,  wbllethe  ab- 
stract ri^lit  of  I'ecovery  may  depend  upon 
such  reckleiisneas  or  'wantonoeas  on  the 
purt  of  defendant  as  will  overcome  the  de- 
fense of  contributory  negligence,  yet  that 
consideration  nannot  be  looked  to  to  en- 
hance damnices  beyond  the  point  ot  com- 
pensation. The  present  case  is  unlike  that 
last  cited,  in  that  It  Involves  a  dependent 
relationship  between  the  deceased  and 
the  next  of  kin,  and  no  pecuniary  Interest 
on  the  part  of  the  latter  except  by  way 
of  support  and  mamtenance.  The  evi- 
dence is  that  he  received  a  dollar  a  day  fur 
his  labor,  and  that  "he  always  brought 
hlB  money  home,  and  spent  it  on  his  tam- 
lly;"  thus  negativing  the  Idea  that  he 
saved  anything.  There  is  no  evidence 
that  his  family  consisted  of  otliers  than 
himself  and  his  wife,  the  plaintiff  here. 
Bis  probable  duration  o(  life  was  about 
27  years.  The  Judgment  was  for  $2,500. 
This  sum  was  fixed  upon  the  theory  that 
his  next  of  kin— his  family— received  to 
their  support  $200  ot  the  $'M\0  which  he 
annually  earned,  and  ttiut  9L>,,'>00,  at  the 
lefral  rate  of  Interest,  would  produce  that 
annual  sum.  The  amount  Is  too  large. 
AHsumlng,  as  we  must  on  the  evidence 
we  And  in  this  record,  that  the  family  of 
the  deceased  consisted  of  himself  and  his 
wife,  and  that  he  spent  $300  per  annum 
on  his  family,  the  most  liberal  admeas- 
nrement  of  damages  would  give  to  the 
wife  only  one-half  ot  that  sum,  or  $150; 
and  the  judgment  Is  excessive  on  ibis  score 
to  the  extent  of  the  difference  between 
a  sum  yielding  $'200  annually  and  a  sum 
which  would  yield  $150, — that  is,  between 
$:j,500  and  $1,875,  or  $625.  But  this  is 
not  all.  It  Is  manifest  that,  had  Tram> 
mell  lived,  and  spent  $30&— all  hisearniugs 
—cm  himself  and  wife  tor  27  years,  there 
would  have  been  at  the  end  ot  that  time 
nothlnt;  saved.  Yet  under  this  Judgment 
the  wife,  as  next  of  kin,  would  in  that 
time  receive  and  expend  all  she  would 
have  gotten  had  he  survived,  and  at  the 
end  ot  the  period  ot  hts  probable  life  still 
have  $^..'iOU  or  $1,875,  as  the  case  may  be, 
which  she  would  not  have  received  at  all 
but  for  his  death.- a  net  gain,  over  and 
above  the  pecuniary  value  of  her  hue- 
band's  life,  of  the  amount  of  the  Judgment 
after  the  lapse  ot  27  years.  This,  of  course, 
is  wr<mfl;.  The  true  measure  of  damages 
manifestly  Is  that  which  gives  her  such 
sum  as,  being  put  to  Interest,  will  each 
year,  by  taking  a  purt  of  tlie  principal 
and  adding  It  >u  the  interest,  yield  $150, 
and  so  that  the  whole  remaining  principal 
at  the  end  of  the  twenty -seventh  year, 
added  to  the  Interest  on  this  balance  for 
that  year,  will  equal  $150.  This  sum  we 
find  to  be  approximately  $l,CaO,  and  Judg- 
ment will  he  here  entered  for  thatamount. 
Bach  party  will  pay  one-half  the  costs  ol 
the  appeal  in  this  court  and  In  the  court 
below.  Modified  and  affirmed. 
T.980.na25— 55^ 
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(.Suiprtme  Court  of  Alabama.  Out  8,  ISVI.) 
CoHUisaiosBB  or  AoBicuunntB— Appoi^TncaitT  bt 

OOVBBKOR— COKBTRDCTION  OF  ST&TUTB. 

1.  Code  Ala.  1886,  §  ISO,  oreated  the  office  of 
coiQinissloDerof  agrioultare,  and  provided  that  it 
Bhould  be  filled  by  appointment  of  tbe  governor. 
Act  Ahi.  Feb.  Iti,  1^1,  decisres  the  olUoe  elect- 
ive, and  proyides  (sectioa  1}  tbafat  the  general 
election  in  1692,  and  every  two  years  therealter, 
there  shall  be  elected  one  commissioner  of  agri- 
culture, whose  term  of  office  shall  be  two  years. 
Beotlon  2  repeals  "all  laws  and  parts  of  laws"  in 
conflict  with  tbe  aot.  Held,  that  tJie  speoifio 
provisiOD  In  Act  Feb.  18,  1881,  ordering  an  eleo- 
tioo  in  1883,  controls  the  general  role  of  law,  a» 
declared  by  the  sapreme  court  of  Alabama,  uiai 
statutes  take  effect  from  the  date  of  tbeir  enact- 
ment, and  that,  therefore,  on  the  expiration  of 
tbe  term  of  tbe  inoambent  In  September,  1891,  tbe 

Sovemor,  under  the  antbority  conferrect  on  him 
7  Code  1886,  i  180,  had  tbe  power  to  appoint  a 
successor,  to  hold  theofflcenntil  the  general  elec- 
tion of  189&  MCOI.BLLAH  and  Coumav,  JJ., 
dissenting. 

2.  Act  Ala.  Feb.  18,  1891,  being  amendatory 
of  Code  1886,  S  130,  should  be  so  construed  as  to 
produce  as  little  conflict  with  such  section  as  the 
words  employed  in  the  act  will  permit;  and  as 
such  act  coatsins  do  speciUo  provision  aothorlB- 
log  a  special  election  to  fill  tbe  office  from  Bep- 
tember,  1691,  until  the  general  election  in  18(0, 
tbe  8u[ireiae  court  will  not  assume  Uisi  the  leg- 
islature intended  to  take  away  tbe  governor's 
power  of  appointment  for  that  period.  UcCi.ei<- 
LA.X  and  CoLEMATf,  JJ.,  dissenting. 

S.  Amendments  offered  to  a  bill  during  Ita 
passage,  but  which  were  not  finally  inconorated 
in  tbe  statute  as  passed,  oannot  be  oooaioered  in 
interpreting  tbe  statota 

Appeal  from  probate  court,  Montgom- 
ery  county ;  F.  C.  Bandolph.  Judge. 

Petition  by  Hector  D.  l^ue  to  recover 
from  Reuben  F.Kolb  the  moneys,  papers, 
boobs,  and  other  property  belonging  to 
the  ofncc  of  commissioner  of  agriculture. 
The  petition  was  dismissed,  and  Lane 
appeals.  Reversed. 

Watts  <£  'S'on,  for  appelant.  R.  C. 
Brickell,  William  A.  Gunter,  and  J.  M. 
WbitCt  for  respondent. 

Stone,  C.  J.  The  office  of  commissioner 
of  agriculture  le  not  provided  for  by  our 
constitutioD.  It  is  the  creatureot  Rtatute. 
Before  the  act  of  February  18,  IKul,  the 
commiHsioner  was  appointed  by  the  gov- 
ernor, under  section  130  of  the  Code  of  ISSG. 
Its  provisions  are:  "The  commissioner  of 
agriculture  is  appointed  by  tbe  governorr 
and  holds  office  fur  the  term  of  two  years, 
and  until  hts  successor  Is  appointed  and 
qaallfied."  Under  this  statute  the  gov- 
ernor, on  September  1,  L889,  appointed  B. 
F.  Kolb  to  the  office.  Kolb  qualified,  and 
entered  upon  the  duties  of  the  ofUce.  He 
was  in  the  discharge  ot  Its  duties  when 
the  statute  hereafter  copied  was  enacted, 
and  remained  In  office  without  molesta- 
tion until  the  expiration  ot  two  year« 
from  the  date  of  his  appointment.  On 
February  IS.  1891,  the  act  was  approved, 
"to  miilte  the  office  uf  the  commiHsioner 
of  agriculture  elective,"  Sees.  Acts.  p. 
lai3.  Its  provlBlons  are:  "Section  1. 
That  the  office  of  the  commissioner  of  ug- 
rirulture  be  hereby  declared  an  elective 
office,  and  that  at  the  general  election  in 
18U2,  and  every  two  years  thereafter,  there 
shall  be  elected  one  commissioner  ot  agrl- 
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«alture,  whose  term  of  offlee  eh  all  be  two 
yearB.  Sec.  2.  Tliat  all  laws  and  partB  of 
laws  In  contllL't  with  the  provisions  of 
tlilH  act  bp,  and  tbe  same  are  hereby,  re- 
pealed." At  the  end  of  two  years  from 
Kolb'a  appulntment,  to-wlt.  September  1, 
1891,  the  governor  appointed  H.  D.  Lane 
to  the  said  office  of  ct>mmlB8lo]3er,  who 
gavn  the  bond  and  took  the  oath  pre- 
scribed bylaw,  and  was  commissioned  as 
diicii.  Ue  thereupon  made  a  demand  In 
writing  on  Kolb  of  "the  moneys,  pa-pere, 
booka,  and  other  property  belouslng  to 
the  office  oE  commissioner  of  agriculture. " 
This  demand  was  refused,  and  the  present 
proceedings  were  then  Instituted  for  the 
recovery  ol  the  same.  The  probate  court 
decided  that  Lane  was  not  entitled  to  re- 
cover, and  dismissed  his  petition.  From 
that  decision  tbe  .prewnt  appeal  was 
taken. 

There  Is  no  Ishim  of  taet  presented  by  the 
record,  but  the  determination  of  the  Issue 
before  us  depends  on  the  proper  Interpre- 
tation of  the  statutes.  Appellant  con- 
tends that  by  the  terras  of  the  statute  of 
February  18. 1891,  the  governor's  right  of 
appolniment  is  nut  displaced  until  the 
time  fixed  for  holding  the  first  election, — 
August,  181)2.  Tbe  appellee  takes  issue  on 
this  claim,  and  contends  that  the  govern- 
or's power  of  appointment  was  taken 
away  en  instanti  by  the  approved  of  the 
lat^'r  statute.  No  general  power  of  ap- 
pointment has  been  conferred  on  the  gov- 
erner  of  Alabama,  either  by  the  conBtltn- 
tlon  or  by  statute.  It  is  not  one  ot  the 
Inherent  execatlve  Innctlons;  and  hence, 
anIesB  the  power  to  appoint  Is  expressed 
In  some  etatate,  it  does  not  exist.  So,  In 
this  case,  unless  the  power  of  appoint- 
ment conferred  by  section  .130  of  the  Code 
remains  of  force  until  August,  18U2,— tbe 
tlnip  for  holding  the  first  election  under 
the  act  of  February,  1891, — the  appoint- 
ment of  I.an»waa  without  authority,  and 
Is  void.  When  an  office  Is  not  provided 
for  by  theconstltatlon.but  Is  the  creature 
of  statute,  there  la  no  element  of  contract 
between  tbe  officer  chosen  and  the  public 
or  constltueut  body  which  confers  tbe 
office.  Being  created,  and  Its  functions 
and  emoluments  couferred,  by  the  legisla- 
ture, the  same  body  may  abolish  It,  take 
away  or  reduce  Its  functions  and  emol- 
nmenta,  ormake  any  change  Its  wisdom 
or  caprice  may  snggest  not  Inhibited  by 
tlie  orjconic  law.  Mechem,  Pub.  Off.  %  465. 
In  Prince  v.  Sklllin,  71  Me.  361,  It  Is  said 
that  "all  offices,  except  when  legislative 
authority  is  limited  or  rcHtrlcted  by  con- 
stitutional provisions,  are  subject  to  the 
win  of  tbe  legislature.  There  is,  with  tbe 
above  exception,  no  vested  right  In  an 
office  or  Its  salary.  The  office  may  be 
abolished.  The  mode  of  appointment 
may  be  changed.  Tbe  length  ol  time  ot 
official  existence  may  be  shortened.  The 
compensation  forollicial  services  may  bedi- 
minisbed. "  To  the  same  effect  are  Butler  v. 
Pennsylvania, lOHow. 402;  Taf t v. Adams, 
8  Gray,  126;  Conner  v.  Hty  of  New  York,  5 
N.  y.  285;  People  v.  Devlin,  83  N.  Y.  269; 
€om.  V.  Bacon, 6  Serg.  &  R.  322;  Barker  v, 
Pittsburgh,  4  Pa.  St.  49 ;  People  v.  Wllf  on, 
72N.O.  165;  Bunting  v.  Galea,  77  N.  0.  283; 
Rhodes  v.  Hampton,  101  N.  C.  629,  8  8.  E. 


Rep.  219;  State  v.  Davis,  44  Mo.  129;  Wil- 
cox V.  Rodman.  46  Mo.  322;  Bryan  v.  Cat- 
tell,  16  Iowa,  6.38;  Attorney  General  v. 
Squires,  14  C^al.  12;  Bulger  v.  Merrill,  43 
Oal.  653;  State  v.  Douglas.  26  Wis.  428. 

Tbe  inquiry,  at  what  time  the  act  of 
Febraary  18, 1891,  went  Into  practical  op- 
eration,Is  theplvotalquestlon  In  this  cane. 
In  ascertaining  the  meaning  of  a  statute, 
as  of  most  other  writings,  the  first  law  of 
interpretation  is  that  we  must  search  fur 
tbe  meaning  in  the  words  employed,  as- 
sisted, if  necessary,  by  the  tacts  and  condi- 
tions which  existed  at  the  time  of  the  en- 
actment of  the  atatnte  or  tbe  making  of 
the  contract  we  are  called  on  to  Interpret. 
Intention  Is  not  a  subject  of  proof,  in  thn 
ordinary  sense,  but  must  be  gathered 
from  the  langunge  employed,  and  the  at- 
tendant facts.  These,  It  must  be  conceded, 
furnish  the  sofeet  goide  to  tbe  end  sought 
for, — the  ascertainment  of  the  intention 
with  which  the  net  was  done.  Attendant 
tacts,  as  well  as  consequences,  may  be 
looked  to  In  the  interpretation  of  statutes. 
Endl.  Interp.  St.  §§  245,  251.  258,  264;  Huff- 
man V.  State,  29  Ala.  40;  Suth.  St.  Const. 
§§  23S.  823.  In  construing  a  statute,  we 
should  not,  unless  compelled  thereto  by 
unbending  language,  reach  the  conclusion 
that  the  l^laiatore  intended  to  do  an  act 
which  would  leati  to  public  InconTenleuce 
or  detriment,  to  a  suspension  or  failure  of 
official  functions,  or  to  a  defeat  of  tbe  ob* 
Ject  they  must  have  had  lu  contemplation. 
"It  Is  always  to  be  presumed  that  tbe 
legislature  Intends  the  most  benellclal  con- 
struction of  their  acts  when  the  design  of 
them  is  not  apparent."  Tbis  was  the  lan- 
guage of  the  distinguished  Chief  Justice 
Parsons  In  Richards  v.  Dagget,4Ma8s.534. 
In  Somerset  v.  DIghton.  12  Mass.  383,  the 
court  said :  **  In  some  cases  the  letter  of 
a  statute  may  be  restrained  by  an  equita- 
ble construction;  lu  others, enlarged;  and 
in  others  the  construction  may  be  even 
contrary  to  the  letter."  In  Smith  v.  Peo- 
ple, 47  N.  Y.  330,  tbe  court  employed  tbe 
following  language :  **  In  the  construction 
of  statutes  effect  must  be  given  to  the  in- 
tent ot  the  legislature  whenever  It  can  be 
discerned,  though  such  construction  seem 
contrary  to  the  letter  of  the  statute.  That 
intent  must  be  primarily  sought  in  tbe 
language  ot  the  statute,  and.  If  tbe  words 
employed  have  a  well-understoo<l  mean- 
ing, are  of  themselves  precise  and  unam- 
biguous, In  mostcHses  no  mure  can  be  nec< 
essary  than  to  expound  them  in  their  nat 
ural  and  ordinary  sense.  The  words,  In 
Hucb  case,  ordinarily  best  declare  the  in- 
tention ot  the  l^.slature.  These  rules  are 
elementary;  but  it  Is  equally  well  settled 
that  words  absolute  ot  themselves,  and 
language  the  most  broad  and  comprehen- 
sive, may  be  qnallfled  and  restricted  by 
reference  to  other  parts  of  the  same  stat- 
ute in  which  they  ai-e  used,  and  to  the  cir- 
cumstances and  facts  existing  at  the  time, 
and  to  which  they  relate,  or  are  applied. 
A  literal  Interpretation  of  words  In  most 
common  use,  and  having  a  well-defined 
meaning  as  ordinarily  used,  would  not 
unfrequently  defeat,  rather  than  acconi- 
pHsb,  the  Intent  of  tbe  party  using  them. 
If,  In  reading  a  statote  In  connection  with 
other  statutespassedatoraboBt  thssama 
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time,  a  doobt  exIistB  as  to  tbe  force  and 
«trect  the  l^lslatare  intended  to  give  to 
partlcolar  terms,— tbat  Is,  as  to  the  mean- 
ing wblcb  tt  was  Intended  tbey  Bboald 
t>ear  and  have  In  the  connection  In  which 
thpy  are  used,— It  Is  also  corapetnut  to 
refer  to  tbe  clrcDmBtances  under  wblcb 
-and  tbe  purposes  for  which  astatatels 
passed,  to  ascertain  the  Intent  of  the  leg- 
iBlatnra*.  Tbe  ground  and  caune  of  the 
making  ofthestatnteexplalns  tbe  Intent.* 
In  Stewart  v.  Keemle,  4  Serg.  &  B.  72,  the 
court  said:  "There  Is  no  rule  In  tbe  con- 
struction of  statutes  of  tbe  inflexible  nat- 
are  contended  for  by  tbe  counsel  for  -the 
defendant  In  error,-— tbat  wltbout  relation 
to  tbeotber  parts  of  the  acta  or  tbe  wbole 
system  of  lawa.  wltboat  relation  to  tbe 
an)  ust  an  d  a  bsn  rd  conaeq  uences  tb  ut 
would  flow  from  a  literal  adherence,  with- 
oat  relation  to  tbe  clear  ecope  and  design 
of  the  act,  courts  must  adhere  to  the  very 
words  and  letter  ol  the  law;  for  tbe  let- 
ter of  a  statute  will  be  enlarged  or  dlniin- 
labed.  according  to  legal  discretion,  su  as 
to  embrace  all  tbe  parposes  designed  by 
It."  In  Hoke  V.  Henderson,  4 Dev.  1,  that 
great  and  sterling  Jurist,  Chief  Jostlce 
RuFFiN,  declared  tbat  "in  construing  an 
iDstrnment  the  cardinal  point  is  to  ascer- 
tain the  meaning  of  those  who  speak 
Id  It  from  the  words  used  by  them,  and 
the  objects  apparently  to  be  effected.  This 
is  the  rule  for  the  conatructton  of  statutes 
as  well  as  other  Instrnments,  and  It  la  tbe 
duty  of  tbe  court,  to  wbose  province  It 
falls,  according  to  the  dtstrlbuttou  of  the 
powers  of  government  in  this  country,  to 
Interpret  stattites,  to  put  a  fair  meaning 
upon  the  language  of  the  leglDlatnre.  in 
order  to  effect,  as  far  as  tbey  are  consti- 
tutionally allowable,  tbe  ends  In  rtew." 
In  Meenan  t.  Smith,  60  Mo.  635,  It  was  de- 
cided that,  "In  eunstrnlng  a  statute,  refer- 
ence must  be  ba<l  to  its  object,  and  tt  will 
uot  be  presumed  that  the  legislature  at- 
tempted to  authorize  a  proceeding  unrea- 
tinuable  In  Itself,  unless  tbe  Intention  Is  In- 
dicated iu  express  terms."  In  Blakeney  v. 
Biakeney.ePort.  (Ala.)  109,  this  courtsald: 
"To  construe  a  statute  according  to  Its 
equity  Is  nothing  more  tbnn  to  give  effect 
to  It  according  to  tbe  Inteutlon  of  the 
law-makers,  as  Indicated  by  its  terms  and 
pnrpoaes.  Hence  It  may  either  be  ex- 
tended or  restrained  by  an  equitable  con- 
struction. "  McCloskey  t.  McConnell, 
9  Watts,  17;  People  v.  Wilson, 72  N.  C.  155; 
Board  ofWorks  T.8packman,lS  Q.  B.Dir. 
878.  It  Is  said  tbat  when  words  are  plain 
and  unambignoue  there  Isnoroom  forcon- 
structlon.  Tbat  In  true  In  the  nense  In- 
tended, but  It  has  limitations.  AH  words 
«pokPn  in  one's  own  tongue  may,  in  one 
sense,  said  to  be  plain  and  unambigu- 
ous. It  Is  when  combined  into  sentences 
that  they  enter  the  Held  of  Interpretation, 
and  tbe  attendantfaets— tbe  consequences 
— ^then  become  Important  factors.  We  can- 
not admit  thefB  Is  auy  inflexible  rule  tbat 
when  words,  on  tbelr  face,  and  construed 
by  themselves,  appear  to  have  a  plain 
meaning,  there  is  then  lett  no  field  of  oper- 
ation for  tbe  doctrine  of  construction. 
Nothing  Is  perhaps  more  frequently  mlsnn- 
derstood  than  language  often  ia.  which, 
at  first  blnah,  appears  to  be  plain,  if  con> 


sidered  by  itself.  Tbe  subject,  the  occa- 
sion, tbe  sorroundlngs,  and  the  end  to  be 

accomplished  must  be  steadily  kept  in 
view.  Language,  though  plain  and  unam- 
biguous when  considered  by  Itself,  has  a 
very  different  Intent  and  meaning  when 
employed  In  certain  aupposable  conditions 
fr<>m  tbat  we  would  readily  accord  to  it 
when  expressed  with  other  surroundings 
and  aims.  Language  Is,  at  beat,  an  imper- 
fect vehicle  of  thought.  Wills  and  other 
Important  documents,  prepared  by  the 
greatest  legal  and  Judicial  minds  of  tbe 
world,  have  perhaps  given  rise  to  as  great 
contrariety  of  interpretation  as  any  other 
subject  of  Judicial  contention.  How.tben, 
can  we  say  of  any  statute  wblcb  nuder^ 
takes  to  modify  or  change  the  existing 
state  of  things,  that  we  can  safely  arrive 
at  the  intention  of  the  law-making  power 
without  conslderlnfC  the  status  or  condi- 
tion of  things  to  which  It  relates?  How 
can  we  arrive  at  the  changed  status  with- 
out flrst  considering  the  status  intended 
to  be  changed?  Can  we  safely  undertake 
to  declare  the  intention  of  a  legislative  en- 
actment without  considering  tbe  attend- 
ant clrcumstancea,  and  its  probable  oper- 
ative effect?  When  a  statute  la  amenda- 
tory or  alterative  of  exiatlng  condltiona, 
we  should  so  construe  it  as  to  produce 
as  tittle  friction  In  tbe  transition  aa  tbe 
words  employed  will  permit. 

Pursuing  tbe  methods  suggested,  the 
chances  are  greatly  multiplied  tbat  we 
will  be  conducted  to  the  goal  sought  for 
by  all  legitimate  inquiry,— the  ascertain- 
ment of  tbe  legislative  intent.  All  rules 
of  interpretation  are  framed  with  a  view 
to  that  end.  We  think  the  lan^uuge  of 
tbe  statute  we  are  considering  falls  very 
far  short  of  reaching  that  high  standard 
which  precludes  all  Inquiry  Into  the  inten- 
tion with  which  It  was  enacted.  But  If 
we  are  miatakeu  in  our  proposition,  and 
tbe  natural  interpretation  of  tbe  statute 
we  are  considering  be  so  clear  aa  prima 
fetcieto  bar  all  outside  inquiry,  this  is  not 
absolutely  conclusive.  All  members  of 
the  legal  profession  will  recall  the  Illustra- 
tion, stated  to  be  drawn  from  tbejnrls- 
prudenee  of  andent  Home,  which  Sir  Will- 
iam Blackstone  gives,  when  considering 
the  rules  of  statutory  Interpretation.  A 
Roman  edict  or  law  bad  denounced  a 
heavy  penalty  against  any  one  who  shed 
human  blood  in  the  streets  of  the  city. 
An  epileptic  foil  In  a  paroxysm  In  the  street, 
and  blood-letting  was  resorted  to  for  hla 
relief.  Tbe  question  was  whether  this  waa 
a  violation  of  the  penal  law.  It  was  plain- 
ly within  Its  letter,  but  was  declared  not 
to  be  within  Its  spirit.  1  cite  from  mem- 
ory, without  assuming  to  be  verbally  ac- 
curate. The  language  of  the  act  of  Febru- 
ary L8. 1891,  is:  "That  the  office  of  com- 
missioner of  agiicQltnre  be  hereby  de- 
clared an  elective  office. **  This  speaks  In 
tbe  present  tense;  and,  Inaemuch  as  stat- 
utes, under  our  system,  go  into  immediate 
operation,  unless  a  different  Intention  la 
expressed,  it  la  held  by  my  dissenting 
brothers  that  tbe  enactment  of  the  stat- 
ute operated  a  total  repeal  ol  section  130 
of  tbe  Code  of  1886.  Let  us  inquire  to 
what  results  this  would  lead,  it  we  must 
adopt  this  construction.  Section  130  of 
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the  Code  Is,  BB  we  have  said. In  the  follow- 
lag  iBUfcnoge:  "The  commlssloDRr  ofaKrl- 
culture  iH  appointed  by  thoKOvernor,  and 
holds  office  tor  the  term  of  two  years,  and 
until  his  succeeeor  la  appointed  and  quali- 
fied. "  The  most  pronounced  edect  would 
be  to  declare  that  the  then  Incumbent  of 
the  ofHctf  would  be  awertalned  to  be  In 
witboot  any  exletlnff  authority  of  law. 
The  office  Itselt,  Its  fanctloDB  and  emolu- 
ments, beinf?  of  leelslatlre  creation,  and 
therefore  subject  to  l^lslative  modlflca- 
ttun  or  repeal,  a  plausible  argument  may 
be  formulated  that,  when  the  authority 
undar  which  he  received  his  appointment 
was  repealed,  the  office  tenure  would  fall 
with  It.  This  would  lead  to  a  vacancy  In 
the  Incnmbency  of  the  ufHce  until  an  elec- 
tion could  be  held  under  the  new  law. 
Even  If  the  repeal  otsectlon  180  of  the  Code 
be  held  not  to  oust  the  Incumbent  until 
the  end  of  his  term  of  two  years,  the  office 
would  become  rarant  at  that  time, — Sep- 
tember 1.  1891.  This  because— i^rse.  the 
repeat  of  section  180  would  carry  with  it 
the  repeal  of  the  last  clause  of  that  sec- 
tion,—the  clause  which  declares  that  the 
appointed  Incumbent  nball  continue  in 
office  "until  bis  successoris  appointed  and 
qualified."  VV'e  have  no  general  provision 
of  that  kind,  constitutional  or  statutory, 
applicable  to  offices  in  this  state.  In  the 
second  place,  there  could,  as  the  majority 
holds,  be  no  special  election  ordered  to  All 
the  office,  twcause  the  act  of  February  18, 
1S91,  which  It  Is  claimed  repeals  section  130 
of  the  Code,  expressly  declares  that  the 
election  of  commissioner  of  agriculture 
shall  be  held  "at  the  general  election  In 
1892,  and  every  two  years  thereafter." 
This  Is  the  latest  expression  of  the  l^lsla- 
tive  will,  and,  we  think,  necessarily  Im- 
plies that  there  can  be  no  election  till  that 
time.  A  third  consequence  of  declaring 
that  section  180  of  the  Code  wns  Instantly 
repealed  by  the  approval  of  the  act  ofFeb- 
niary  18, 1891,  and  of  the  contention  of  ap- 
pellee that  he  rightfully  holds  over  under 
his  appointment  of  September  1, 1889,  nn- 
tll  his  successor  Is  elected  and  qtialltted  In 
August,  1892,  would  be  to  declare  not  only 
that  a  repealed  statute  secured  tu  hlin 
thiR  piivlleKf,  but  that  It  secured  It  to  him 
without  an  official  bond  of  binding  obliga- 
tion. We  say  "without  a  binding  official 
bond"  because  we  approve  and  will  ad- 
here to  the  doctrine  declared  In  City  Conn- 
cll  V.  Hughes,  65  Ala.  201.  We  there  said, 
lu  effect,  that  the  parpose  of  such  clause  is 
to  guard  against  a  ponslble  hlntU8  or  In- 
terregnum between  the  termination  of  one 
inciMiibent's  term  and  the  queltflcatlon  of 
bis  successor.  This  was  and  Is  Intended 
to  secure  continued  service  In  the  office, 
and  lasts  tor  only  a  reasonable  time.  It 
was  not  Intended  to  extend  the  liability 
of  bondsmen  to  a  term  for  which  they  bad 
not  contracted  to  be  bound,  even  though 
the  legislature  expressly  sanctioned  such 
extension.  Toenlargethe  blndlngeffect  of 
a  controct  previously  entered  into  is  not 
alone  without  the  scope  of  legislative 
power  us  to  the  sureties.  It  is  void  as  to 
the  principal  himself  If  done  without  his 
authority,  express  or  implied.  U.  8.  v. 
KIrkpatrlck.  9  Whent.  720;  BIgelow  v. 
Bridge,  8  Mbab.  275;  Dover  t.  Twombly, 


43  N.  H.  59.  There  are  doclsloos  not  con- 
sistent with  some  of  the  principles  de- 
clared in  City  Council  v.  Hughes,  snpra. 
Com.  V.  Hanley,  9  Pa.  St.  513;  State  v. 
Lusk,  18  Mo.  833;  People  v.  Melver,  6K  N. 
O.  467;  State  v.  Howe.  25  Ohio  St.  588; 
People  V.  Tilton,  87  Cal.  614.  None  of  tbese 
authorities  bold  that  the  UablUtles  of 
bondsmen  can  be  Increased  by  legislative 
enlargement  of  the  official  term.  We 
think  that,  on  tiie  main  point,  the  case  of 
City  Council  v.  Hughes  rests  on  Impr^aa- 
ble  gronnds,  and  we  will  follow  It. 

We  have  copied  the  act  approved  Febru- 
ary 18, 1891.  m  fall.  It  is  not  In  form  an 
auiendoient  of  section  18U  of  the  Code.  It 
in  terms  repeals  "all  laws  and  parts  of 
lawB  lu  conflict"  with  its  provisions.  We 
take  it  that  all  will  admit  this  clause  ac- 
complishes nothing.  The  same  result 
would  follow  if  it  had  been  omitted.  It 
repeals,  and  only  repeals,  laws  or  parts  of 
laws  In  conflict  with  it;  and  a  later  1^:18- 
latlvecnaetmentalwayNdoesthat.  Eln act- 
men  ts  that  are  In  conflict  or  Inconsistent 
with  each  othercannot  both  be  the  law  at 
one  and  the  same  time.  Tbe  later  enacts 
ment,  being  the  latest  expression  of  tbe  leg- 
islative win.  Is  the  law,  and,  declaring  a 
mleotactinndifferent  from  thatprevlonsty 
prescribed,  necessarily  displaces  and  repeals 
older  la  wb.  But,  whether  expressed,  as  in 
the  statute  we  are  cnnBtrnlng,  or  Implied 
ex  naeeaaitate  ret,  tbe  repeal  Is  only  co  ex> 
tensive  wllh  the  conflict  or  Imcompatlbili- 
ty.  The  caption  of  the  act  of  Febraary  IK, 
1891,1s  In  the  following  language:  "To 
make  the  office  of  commissioner  of  agri- 
culture elective. Itcontalns  butonosub- 
Ject,  which  Is  clearly  expressed  in  the  title. 
Const.  Ala.  art.  4,  S  2.  All  the  affirmative 
proTlBlons  of  the  statnte  are  strictly  In 
line  with  tbe  caption.  It  declares  that 
the  office  of  commissioner  of  agrlcnitare  la 
hereby  made  elective,  "and  at  the  generai 
eli!ction  In  1892.  and  every  twoyearslbere- 
after,  there  shall  be  elected  one  commis- 
sioner of  agricultore,  whose  term  ol  otTice 
shall  be  two  years."  The  legislature  bad 
but  one  controlling  purpose, — to  change 
the  mode  of  selecting  the  incumbent  uX  the 
office.  That  thought  was  dominant  in 
their  minds,  and  they  gave  expression 
to  It.  Bat.  as  no  general  election  w  oald 
be  held  under  our  constltntioo  until  1892, 
no  state  election  could  be  held  to  fill  tbe 
office  until  1892,  unless  the  legislature 
chose  to  order  a  special  election  for  tbe 
purpose;  and  they  made  no  such  order. 
On  the  contrary,  they  precluded,  aa  we 
have  seen,  all  possible  claim  that  tbe 
office  should  be  filled  by  special  election, 
by  declaring  when  It  should  take  place.— 
"at  the  general  election  In  1892."  By  tbe 
very  terms  of  the  enactment  nothing 
was  to  be  done  under  It  until  tbe  general 
election  In  1893.  Eleven  months  before 
that  time  tbe  statutory  terra  of  tbela- 
enmbent  then  In  office  would  expire.  For 
this  term  of  11  months  the  legislature 
made  no  provision.  They  could  bave 
provided  for  a  special  election,  had  they 
chosen  to  do  so,  or  they  conld  have  made 
express  provision  for  filling  that  term. 
They  did  neither.  The  whole  of  section  1 
of  the  act  being  one  continuous  sentence, 
containing  only  commas  In  Its  pnnctna- 
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tlon,  and  the  flrat  hnlt  of  the  sentence* 
making  the  offlce  elective,  b^ng  conneot- 
ed  by  the  conjnnctlon  "and"  with  the 
latter  part,  wliicti  flxee  tho  time  for  hold* 
inK  the  election,  it  cannot  be  Inferred  or 
Buppoaed  that  It  was  intende<]  that  the 
firtit  part  should  go  Into  Immediate  eRect, 
and  the  latit  be  BUHpAnded  ontll  17  raontbs 
afttfrwards.  We  know  of  no  role  of  Inter* 
pretatlon,  dther  of  law  or  grnmmar,  b7 
wlilch  one  voDtinnoiis  seDtence,  relating 
to  one  single  snbject,  Joined  toffetber  In 
oil  tts  partrt  by  the  copulatlre  conjonc- 
tion,  can  be  bo  severed  as  to  make  one 
operative  presently,  and  the  other  post- 
puned,  In  the  ahf4ence  of  express  direction 
to  that  effect.  The  principle  of  Interpre- 
tation which  requires  us  to  give  some  op- 
eration to  every  clause  of  a  statute,  If 
we  can,  finds  no  practical  field  of  opera- 
tion in  the  statute  we  ant  construing. 
There  is  but  one  sentence,  and  what  Is 
termed  a  second  clause  Is  only  theconclud- 
Ing  member  of  the  sentencR.  The  first 
member  makes  the  office  elective,  and  the 
aecund  declar««  when  the  election  shall  be 
held.  Beyond  this  the  statate  Is  silent. 
The  legislature  knew  there  would  be  a  va- 
cancy at  the  en'l  of  the  then  Incumbent's 
term.  If  the  Intentiun  was  to  put  the 
statute  Into  Immediate  practical  opera- 
tion, why  did  rliey  not  make  some  provis- 
ion for  fliiing  the  vacancy  they  knew 
-wt>uld  occur?  They  expressly  ordered  an 
election  (or  18d3.  Why  were  tbey  silent 
as  to  an  election  In  18917  Shonld  we  not 
preHume  that  this  was  intentional?  A 
specific  provision  In  a  statute  controls  a 
general  provision.  Felt  v.  Pelt,  19  Wis. 
19.3;  Endl.  Interp.  Rt.  §  899.  Why  should 
not  the  specific  provision,  ordering  an 
election  In  189^.  control  the  general  l^al 
Intfndment,  that  statutm  take  effect  from 
thedateof  tbelrenactment,  unless  other- 
wise directed?  Is  not  the  conclaslon 
strong  that  it  was  Intended  to  be  other- 
wise directed  in  this  case? 

The  Inquiry  Is  raised  whether  the  act  of 
February  1R,  1891.  would  not  have  the 
same  operative  effect  which  the  majority 
of  the  conrt  gives  to  it.  If  what  is  claimed 
as tbe flrstclausebadbeen omitted.  Omit- 
ting those  words,  the  statute  would  read 
as  follows:  "Be  ft  enacted, "etc.,  "that  at 
the  general  election  in  1892,  and  every  two 
years  thereafter,  there  shall  be  elected  one 
commissioner  of  agriculture,  whose  term 
of  office  shall  be  two  years.**  To  this  we 
answer:  Flrat.  Such  language  In  a  stat- 
ute would  be  very  anaBnal,and  on  Its  face 
would  bear  tbe  aemblance  of  Incomplete- 
cesH.  We  cannot  suppose  the  legislature 
would  enact  a  solemn  statute  lu  such  nn- 
UBual  terms.  Second.  If  the  enactment 
had  been  In  that  form,  it  would  have  been 
dlfflcnlt,  11  not  Impossible,  to  determine 
whether  oraot  the  Intention  was  to  create 
an  additional  commlasloner  of  agricult- 
ure, or  to  convert  the  former  otUce  Into 
an  elective  one.  What  Is  called  by  our  dis- 
senting brothers  the**fir8t  ctanse"  is  the 
only  part  of  the  statute  which  shows  that 
it  refers  to  tbe  offlce  then  and  theretofore 
known  as  the  "agricultural  commission. " 
Its  language  Is:  ** That  the  offlce  of  coni- 
mtosloner  of  agriculture  be  hereby  declared 
an  elective  office.*  The  definite  article 


**  the"  indi  vidaalises  the  snbject.  and  shows 
the  legislature  referred  and  intended  to 
refer  to  the  offlcer  then  known  as  tbe 
"commissioner  of  agriculture. "  The  word 
"hereby  "  Imparts  no  additional  meaning 
to  the  statute.  It  meanii  "  by  tbld  act," 
or  **by  this  statute;"  nothing  more.  The 
statute  would  receive,  and  necessarily  re- 
ceive, the  samelnterpreta  tlon— -accomplish 
the  same  resalt— without  It  as  It  does  or 
can  do  with  It.  Suppose,  Instead  of  the 
language  employed,  the  legislature  bad 
said:  "Be  it  enacted  that  the  commis- 
sioner of  agriculture,  whose  offlce  Is  by 
this  act  made  elective,  sliall  be  elected  at 
the  general  e)t>ction  lu  1892,  and  every  two 
years  thereafter,"  etc.,— could  a  different 
interpretation  be  put  on  the  langnaga 
supposed  from  that  properly  applied  to 
the  statute  as  it  la?  And  would  any  one 
contend  that  the'  words  "by  this  act" 
had  the  effect  of  patting  any  part  of  the 
statute  in  practical  operation  before  the 
time  fixed  for  doing  the  first  practical  act 
under  It?  We  apprehend  there  could  be 
but  one  negative  answer  to  tbeae  quee- 
lions.  Let  OS  farther  suppose  that  until 
thv  enactment  of  the  statute  approved 
February  18,  lft91,  there  had  been  in  this 
state  no  such  offlce  as  that  of  commis- 
sioner of  agriculture,  hut  the  duties  of  the 
offlce,  as  now  prescribed  by  law,  had 
either  not  been  ftirmnlated  and  assigned, 
or  had  been  vested  In  some  other  depart- 
ment  of  the  state  government,  would  any 
one  contend  that  the  statute,  framed  as  It 
now  appears,  would  go  Into  practical  op- 
eration In  any  of  its  provisluiis,  until  the 
time  arrived  which  itself  had  fixed  fur 
holding  the  election  to  fill  the  offlce? 
Would  any  one  claim  tbat  a  special  elec- 
tion could  be  called  to  fill  a  supposed 
vacanr.r— the  non-Incumbency  of  tbe  office 
—until  thegeneral  election  In  1892?  Would 
not  the  rnles  of  Interpretation  demand  In 
such  case  that  we  hold  that  the  legisia- 
tare  intended  things  should  remain  in 
Bt&ta  quo  until  the  time  they  themselves 
had  prescribed  for  filling  the  offlce?  Is 
there  a  reasonable  ground  of  differeuce  lu 
principle  between  the  supposed  case  and 
thn  case  we  have  In  hand?  To  hold  u  spe- 
cial election  for  a  state  offlce  would  cost 
the  state  a  large  sum.  The  legislature 
knew  this.  They  must  not  be  presumed  to 
have  intended  anything  detrimental  to 
the  state,  or  tending  to  its  great Inconven- 
leuce,  unless  by  their  express  command 
they  leave  us  no  latitude  ot  Interprfta- 
tlon.  Is  the  statute  before  us  of  that 
class?  It  mentions  only  one  date,-— the 
time  tor  holding  tbe  general  election  In 
1S92.  It  Is  silent  on  the  question  of  filling 
the  offlce  until  that  time.  We  must  sup- 
pose the  legislative  mind  took  In  tbe  situa- 
tion, and  that  It  was  manifest  tbat  the 
statute  being  enacted  would  create  a  va- 
cancy at  tbeexplratlun  of  tbe  Incumbent's 
term,  or  that  he  would  hold  over  11 
months,  until  hia  successor  was  elected 
and  qualified.  We  cannot  Indulge  the  pre- 
sumption that  the  functions  ol  this  im- 
portant office  were  Intended  to  be  left  dor- 
mant and  without  an  Incumbent  for  11 
months.  They,  then,  must  have  expected 
and  Intended  either  tbat  the  commissioner 
in  offlce  should  hold  over,  or  that  tbe 
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statute  theretotove  In  force,  which  made 
the  office  appfdntfre,  ahoald  remain  In 
operation  until  Aus;uBt,  1S92,  or  that  the 
Intervening  term  of  11  months  should  be 
filled  by  special  election.  They  conid  not 
have  hitended  a  special  election,  for  rea- 
auns  which  we  think  we  hare  shown. 
The  provisions  of  the  atatnte  repel  that 
Interpretation.  Expresaani  fkeit  oeware 
tttcttum.  Can  we  presame  tbac  becanse 
they  made  no  such  provision  they  Intended 
at  once  to  so  far  repeal  section  130  of  the 
Code  as  to  take  away  tbe  Ko^cnor's 
power  of  appointment,  yet  leave  It  In 
force  and  unrepealed  to  the  extent  that 
the  Incumbent  sbaM  continue  In  office,  w1  tb- 
ont  bond,  until  hia  auccessor  Is  elected  at 
the  general  election  In  1892,  and  qnaliflea 
pursuant  thereto?  Does  tbe  language  of 
the  statute  show  that  tbe  l^slature  in- 
ti!Dded  this?  Uoes  not  the  language  of 
the  statute  force  tbe  conclusion  that  the 
intention  was  to  put  the  stanite  in  prac- 
tical operation  at  the  time  the  first  act 
was  to  be  done  under  It,— the  holding  of 
the  election  In  Augnst,  1892,  and  not  till 
then?  The  legislature  did  not,  In  terms, 
declare  that  the  Incumbent  should  hold 
over  after  the  expiration  of  his  term ;  did 
not.  In  terms,  take  away  the  goTernor'e 
appointing  power.  If  these  results  were 
brought  about,  it  was  accompllahed  by 
legal  Intendment,  and  not  by  direct  com- 
mand. Tbe  Intendment  Invoiced  la  that 
statutes  take  effect  at  the  date  of  their 
enactment,  unless  otherwise  expressed. 
We  think  It  Is  otherwise  expressed  in  this 
case,  for  the  first  and  only  act  expressly 
directed  to  be  done  under  It  Is  postponed 
to  August,  1892. 

We  have  attempted  to  show  that  the  In- 
terpretation contended  for  would  lead  to 
result  at  once  nnreaaonable,  and,  in  the- 
ory, at  least,  oppposed  to  the  public  wel- 
fare. Tbe  opposite  view  gives  the  legisla- 
ture credit  for  an  Intention  to  Inflict  no  In- 
convenlenre  or  hardship,  but  to  conserve 
the  public  interest.  We  have  thus  the  al- 
ternative presented  to  na  of  following  an 
asserted  legal  Intendment,  not  expressed 
in  words,  which  tends  to  public  inconven- 
ience and  detriment,  or  of  declaring  that 
the  legislature  Intended  the  best  conserves 
tion  of  the  public  Interests,  and  expressed 
thatlntentlon  by  postponing  action  under 
the  law  until  August.  1H92.  We  have  con- 
tended that  the  express  direction  to  elect 
the  commissioner  of  agrlenltnre  at  the 

Epneral  election  In  1892  Is  an  Implied  Inhi- 
ItloD  of  the  right  to  elect  before  that 
time.  Our  dissenting  brothers  claim  that 
the  effect  of  this  argument.  If  carried  to  Its 
logical  results,  will  be  to  deny  all  right  to 
fill  that  office  by  special  election  for  all 
time.  This  because  the  statute,  after  di- 
recting the  election  to  be  held  in  1892, 
adds  the  wordn,  "and  erery  two  years 
thereafter.  **  This  we  conceive  to  be  an 
entire  misapprehension.  There  was,  until 
this  enactment,  no  general  law  declaring 
this  to  b?  one  of  the  elective  state  offices. 
Thecommand  of  tfaestatnte  we  are  consid- 
ering Is  that  the  commlsslonershall  be  elect- 
ed ''ac  the  general  election  In  1892."  Ifthe 
statute  had  stopped  there,  there  conld 
have  been  no  subsequent  election  to  the 
offlc«,  beeauM  no  provision  woald  have 


been  mode  for  it.  And  a  serious  qnesrtloD 
might  have  arisen  as  to  the  length  of  the 
term  of  the  office.  The  superadded  direc- 
tion to  elect  every  two  years  thereafter 
was  necessary  to  place  this  office  In  line 
with  the  bulk  of  the  state  executive  offices 
filled  by  popular  vote.  That  waa  its  ppr- 
pose,  that  the  extent  of  the  direction. 
Being  made  riectlve,  and  tbe  dectlona  or- 
dered every  two  years,  and  attheaanie 
tlmea  as  the  elections  of  other  state  olfi- 
cors  take  place,  the  consequence  Is  that  it 
falls  in  line  wltb  other  state  offices  filled 
by  popular  vote,  except  in  the  respects 
that  the  statute  makes  a  difference  The 
statute  makes  no  provision  for  filling  va- 
cancies by  executive  appointment, and  the 
consequence  Is  that,  after  tbe  Incumbency 
of  the  office  is  supplied  by  election  at  the 
general  election  In  1K92,  vacancies  super- 
vening would  have  to  be  filled  by  special 
election.  This  is  the  full  scope  of  the  pro- 
vision, and.  we  think,  a  full  answer  to  tbe 
argument  of  nur  brothers  based  upon  It. 

Certain  decisions  of  other  courts  are 
relied  on  In  support  of  the  proposition 
that  section  130  of  the  Code  was  Immedi- 
ately repealed  by  the  approval  of  tbe  act 
of  February  IS.  1891.  Tbe  Htrungeet  cases 
cited  are  those  from  Illinois,  in  that  state 
there  Is  a  constitutional  provision  that 
"no  public  act  of  the  genertd  asaembiy^ 
shall  take  effect  or  be  in  force  until  tbe  ex- 
piratlon  of  sixty  daya  from  tbe  end  of  tlie 
session  at  which  the  same  may  be  passed, 
unless,  in  case  of  emergency,  the  general 
assembly  shail  otherwise  direct."  Tbe 
first  case  which  seems  to  have  arisen  un- 
der this  provision  Is  Wheeler  v.  Chubbuck. 
Itt  III.  861.  In  that  case,  as  we  gather 
from  the  opinion,  tbe  contention  was  that 
part  of  a  statute,  less  than  the  whole,  be- 
came operative  b^oretheezplratlon  of  tbe 
60  days,  by  force  of  a  certain  exprensloD 
found  In  the  act.  This  contention  did  not 
succeed.  As  we  understand  the  ruling  of 
tbe  court,  It  Is  rested  on  two  groauds, 
vis.:  Flnt,  the  uniform  practice  of  the 
Illinois  legislature,  whenever  it  was  In- 
tended to  fix  a  different  time  from  that 
n^med  In  the  constitution  for  tbe  statute- 
to  take  effect,  to  express  that  Intention 
directly  in  the  statute  Itself;  aeeoad,  that 
this  Intention,  to  be  effective,  mnat  em- 
brace the  whole  statute,  and  not  a  part  of 
it.  The  principle  Involved  arising,  as  it 
did,  out  of  a  constitutional  provision, — a 
law  which  tbe  legislature  conld  not 
change,— this, it  would  seem. should  right* 
fnlly  have  exerted  some  Influence.  Speak- 
ing  of  the  practice  of  the  Illinois  I^lsla- 
ture,  the  court  said:  "Wherever  It  Is  de- 
signed that  a  law  shall  go  Into  force  be- 
fore the  expiration  of  the  sixty  days,  we 
universally  find  a  separate  clause  at  the 
end  of  the  act,  of  the  following  purport : 
'This  act  to  take  effect  and  be  of  force  from 
and  after  Its  passage.'  I  find  one  hundred 
and  twenty-seven  acts,  passed  at  the  same 
seasion  of  the  legislature,  terminating 
with  substantially  the  same  distinct  and 
unequivocal  clause.  There  Is  one,  declar- 
ing by  a  separate  and  distinct  clause,  also- 
at  the  end  of  the  act,  thot  it  should  take 
effect  on  the  1st  dny  of  August.  There 
are  two  in  which  It  Is  declared  in  a  similar 
way  that  ttaqy  sbonld  take  effect  on  tfa» 
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let  day  of  April;  and  two  othere  In  wtalcb 
it  In  also  declared  In  a  Blmllar  way  that 
tliey  ehonld  take  effect  on  tlie  let  day  of 
March, — the  very  day  ou  which  It  la  in- 
siBted  that  thin  act  took  effect.  Thle  at 
least  serves  to  show  what  la  the  universal 
practice  of  the  legislature  when  they  deeni 
an  act  of  sufficient  emergancy  to  take  It 
oat  of  the  constitutional  provlaton.  In 
the  law  In  question  there  Is  no  distinct 
clautae  declaring  when  the  act,  as  a  whole, 
shuuld  take  effect,  and  become  an  opera- 
tive law.  It  is  true  that  the  act  says  that 
after  the  Ist  day  ot  March  next,  certain 
acts  should  not  be  dune,  but  whether  the 
w  ord  '  next '  refers  to  a  time  succeeding 
the  final  passafee  of  the  bill,  or  the  np- 

Eroval  by  the  governor,  or  the  time  fixed 
y  the  constitution  for  the  law  to  take 
Altec t,  the  l<>gislature  did  not  say.  In  or- 
der to  take  an  act  out  uf  the  constitution- 
al provision  the  legislature  must  direct 
that  the  act  as  a  whole  and  entirety  shall 
take  effect  at  a  different  time;  and  It  Is 
Dut  sufficient  that  cei-taln  parts  of  It 
nalght  bear  a  eooatructlon  which  would, 
taken  separately,  give  those  parts  effect 
at  an  earlier  period."  The  later  case  of 
Board  of  Supervisors  v.  Keady,  84  III.  293, 
is  rested  on  the  authority  of  the  older  case 
of  Wheeler  t.  Chubbuck,  and  is  not  dls- 
tJngulabable  from  It  in  the  principles  It  de- 
clares. We  think  each  of  these  decisions 
is  eminently  sound,  when  applied  to  the 
coDBtitutional  principle  Involved  and  the 
facta  ut  the  cnses  before  the  court.  And 
the  cases  cited  from  MUnouri  and  New 
York  we  fully  approve.  None  of  them,  as 
vfv  understand  them,  are  opposed  to  the 
principles  hereinabove  declared. 

The  constitution  ot  Masachusetts  scon* 
tains  the  following  cl  a  nae :  "  l£ach  branch 
uf  the  legislature,  as  well  as  the  govern- 
or and  coancil,  shall  have  authority  to 
require  the  opinions  of  the  Justices  of  the 
RQpreme  Judicial  court  upon  any  Impor- 
tant iiuestlons  of  law,  and  upon  solemn 
occasions. "  The  If^slatures  of  the  years 
1854  and  1S56  proposed  amendments  of 
tbelr  coDstitutlon,  which  were  voted  on 
fuid  adopted  In  May,  1865.  Proclamation 
was  doly  made  of  their  adoption,  and  they 
thereby  became  parts  of  the  constltuttoo 
of  Massachusetts.  Those  ameudments 
made  a  radical  change  In  the  mode  of 
Meeting  certain  state  officers,  yet,  under 
ita  provisions,  it  was  not  possible  to  elect 
those  officers  to  servedurlng  the  year  1856. 
No  provision  had  been  made  to  meet  the 
emergency,  and.  if  the  election  conld  nut 
be  held  under  the  then  displaced  clauses  of 
the  old  constitution,  those  offices  must 
remain  vacant  for  the  yearl856.  Thegov- 
ernor  and  council  propounded  Inquiries 
to  the  Justices  of  the  supreme  Judicial 
court,  to  obtain  their  opinions  as  to  the 
power  and  duty  of  the  executive  authori- 
ty in  the  premises.  That  confessedly  able 
bench  was,  probably,  as  ablyfilledatthat 
time  as  at  any  period  of  Its  history.  The 
distinguished  Lemuel  Shaw  was  then 
chief  Justice,  and  among  the  five  aBsociates 
were  the  little,  If  any,  less  distinguished 
Thbkon  Metcalfe  and  i^UNNT  Mekricr. 
Tbe  opinion  rendered  was  concurred  in 
and  signed  by  all  the  Justices,  six  in  num- 
ber.   Among  other  things  they  said :   "  In 


answer  to  the  first  qnastton,  we  are  of 
the  opinion'  that  the  third  article  of  these 
amendments  will  have  no  effect  whatever 
upon  the  tenure  of  the  offfce  of  the  pres- 
ent members  of  the  executive  cunncll. 
Even  if  nu  legislative  action  were  neceasa- 
ry,  there  could  be  no  election  of  councll- 
Inra  until  the  Tneeday  next  after  the  first 
Monday  of  November,  1855,  and  the  coun- 
cillors then  chosen  cannot  enter  waou  the 
duties  of  theiroftices  until  thefirat  Wednes- 
day of  January,  1856,  at  which  time,  or  as 
soon  thereafter  as  others  are  chosen  and 
qualified  in  tbelr  place,  the  ofHcPs  of  the 
present  council  will  ceasa.  The  present 
amendment  contains  no  exprens  repeal  of 
pre-existing  provisions  of  the  constltu* 
tlon.  It  repeals  them  by  necessary  impli- 
cation, by  providing  anotherand  different 
mode  of  filling  these  offices,  but  It  cannot 
have  that  effect  until  it  comes  practical- 
ly Into  operation.  •  •  *  In  regard  to 
the  second  part  ot  the  first  question,  our 
opinion  Is  this:  Supposing  the  first  reg- 
ular session  of  the  legislature  to  be  held 
in  January  next,  there  can  be  no  division 
of  the  communwealtb  Into  districts  until 
a  law  la  passed  for  that  purpose  in  the 
course  of  that  session,  and  of  course  there 
can  be  no  election  until  November,  1S56, 
for  councillors  for  the  year  1857.  In  that 
case,  we  are  of  the  opinion  that  council- 
lors for  the  year  1856  may  be  rightfully 
and  properly  chosen  by  the  two  houses  ot 
the  legislature,  in  the  maimer  required  by 
the  provisions  of  the  constitution  in  forcft 
at  the  time  when  tbe  amendments  were 
adopted.  •  •  »  as,  therefore,  the 
amendment  supersedes  and  annuls  the  old 
provisions  of  the  constitution  by  Its 
practical  working.  In  filling  these  offices 
In  another  mode,  it  follows  that  It  will 
have  that  effect  when  only  In  the  course 
of  its  own  regular  operation  that  result 
has  been  accomplished.  It.  then.  In  the 
regular  operation  of  this  amendment,  the 
legislature.  In  1S56,  being  the  first  sesRioD 
after  the  adoption  of  It,  shall  pass  a  law 
dividing  the  state  Into  districts  for  the 
election  of  councillors,  and  the  opportuni- 
ty for  making  such  election  will  be  in  No- 
vember. 1856,  we  are  of  the  opinion  that 
the  former  provisions  of  tbe  constitation 
for  the  choice  of  councillors  will  remain  in 
force,  so  that  it  will  be  competent  for  the 
two  houses  of  the  legislature,  at  tbe  or- 
ganlcation  of  the  government  for  the  year 
lS5tf,  to  elect  councillors,  and  during  that 
year  to  fill  vacancies,  in  the  same  ninnuer 
and  with  tbe  like  effect  as  It  this  amend- 
ment had  not  been  made.  *  *  *  The 
fourth  article  provides  for  the  election  of 
the  secretary,  treasurer,  auditor,  and  at- 
torney general.  The  time  for  giving  In  of 
the  votes  for  these  officers,  the  moile  of 
declailniE.  certifying,  and  returning  the 
votes,  are  all  definitely  provided  for  by  the 
article  itself,  so  Hiatno  legislation  Is  nec- 
essary to  give  It  effect.  The  first  election, 
however,  which  can  be  made  under  thla 
provision  will  be  made  on  the  Tuesday 
next  after  tbe  first  Monday  of  November 
next,  and  the  officers  then  chosen  are  to 
hold  their  offices  for  one  year  commencing 
on  the  third  Wednesday  of  January  next 
thereafter.  But,  as  this  amendment  ol 
the  constitution,  and  the  electloiia  mado 

Digitized  by  Google 


880 


SOUTHEBN  REFOBTBB.  Voi^  9. 


(Ala. 


under  It,  cannot  bo  operate  as  to  fill  tlieee 
offices  nnMI  the  third  Wednesday  of  Janu- 
ary next,  we  are  of  the  oplnioo  that  op 
to  that  day  appointments  to  these  offices 
are  to  be  made,  removals  effected,  and  va- 
cancies fined  Id  the  same  manner  as  If  this 
ameotlment  ot  the  constUutloo  had  not 
beeu  made.  **  The  following  question  wan 
alMO  asked:  "Terms  ot  otHce  at  present 
appoiiitive.but  bjsnld  articles  made  elect- 
iv.'.  <-xiiirlnfc<  can  new  appointments  be 
UKnIi-  by  KOvcTuor  and  t-ouncli.  and  for 
w  liut  term  Hhall  said  ollleer  be  appoint- 
ed'.'" and  wast  answered  as  foiiows:  "In 
cn^e  the  terms  of  oiHce  of  any  of  the  said 
oniftTH.  who  hold  the  same  by  appolnt- 
uient  of  the  Kovernor  and  coaucll,  shail 
«xpire  before  the  said  offices  shall  be  tilled 
by  flection  pursnant  to  said  articles  of 
auK>ii[lment  and  the  laws  made  pursuant 
tliet'cto  we  are  of  the  opinion  that  now 
appt>lutmentH  can  be  made  by  the  jcovern- 
or  iind  council,  and  for  such  terms  rtspect- 
Ivfly  as  they  wunld  have  been  appointed 
fur  under  the  constitution  and  laws  as 
thuy  existed  when  said  uraendment  was 
adopted,  subject  only  to  be  sooner  deter- 
mined by  the  election  and  qualification  of 
other  persons  to  the  same  offices,  con- 
formably to  these  articles  of  amendment, 
and  the  laws  made  pursuant  thereto." 
People  V.  Wilson,  72  N  C.  155;  Board  of 
Works  V.  Spackman,  ISt  Q.  B.  Dlv.  HTH. 

It  was  contended  In  argument  before  na 
that  when  the  act  to  make  the  office  of 
cummlssioner  of  a>;riculture  elective  was 
pending  before  the  legislature  an  amend- 
ment was  offered,  providing!  that  the  in- 
cumbent then  In  office  should  continue  In 
office  until  his  succfssurwas  elected  at  the 
ireneral  election  in  1K»^;  and  that  that 
amendment  was  defeated.  The  jonrnals 
of  the  two  houses  have  been  produced  be- 
fore ua,  and  show  that  the  bill  was  first 
Introduced  In  the  senate,  and  passed  that 
body  substantially  as  It  became  a  law.  It 
was  amended  in  the  bouse  uf  representa- 
tives by  the  addition  of  the  clause  that  the 
commissioner  then  in  office  should  hold 
the  office  until  his  successor  was  elected 
and  qualified.  The  senate  refused  to  con- 
cur In  the  amendment,  and  the  bill  finally 
became  a  law  without  the  amendment. 
It  Is  contended forappellantthat  this  may 
be  looked  to  In  determining  the  legislative 
Intent.  In  the  Lf^ul Tender  Cases,  TiWall. 
457.  this  question  was  considered,  and  t)ie 
ruling  appears  to  have  been  that  it  was 
not  entitled  to  any  weight  In  Interpreta- 
tion. The  question  in  that  case  arose  on 
a  constitutional  provision.  While  we  do 
not  consider  It  a  legitimate  subject  of  In- 
quiry In  the  case  we  have  In  band,  It  Is 
gratifylngtoknow  that  In  arriving  at  our 
conclusions  we  do  not  run  counter  to 
what  appears  to  have  been  the  Intention 
of  the  legislature.  Th^  Is  no  dlsngre&' 
ment  among  the  members  of  the  court  ou 
the  proposition  that  the  office  of  commis- 
sioner of  agriculture  was  vacant  on  or 
from  September  1, 1891.  We  differ  as  to 
the  manner  of  filling  the  vacancy.  The 
majority  of  the  court  hold  that  In  the  ap- 
pointment and  qualification  of  H.  D.  Lane 
the  statutes  then  of  force  were  conformed 
to.  It  follows  that,  In  our  opinion,  the 
petitioner  was  and  la  entitled  to  the  office, 


with  all  that  pertains  to  It;  and  we  tfaere- 
fore  reverse  the  Judgment  of  the  probate 
court.  The  decision  in  the  court  belovr 
was  pronounced  on  the  pleadings.  We 
cannot  certainly  know  that  no  issue  of 
fact  can  or  will  arise  in  the  further  prog- 
ress  of  the  case.  We  therefore  rema.od 
the  canae  for  farther  prQceedluga  in  tbe 
probate  court. 

Cloptun  and  Walkbb,  JJ.,  concarrins- 

McClkllan  and  Coi.rman.  JJ.,  {dis- 
sentlnfc.)  The  facta  and  atntas  of  the  cam 
a*%  sufficiently  stated  in  the  opinion  of  tbe 
court  rendered  by  the  chief  Justice. 

Section  ISO  ot  the  Code  reads  as  folio wb  : 
"  Appointment  of  commlasloner,  and  term 
of  office.  The  commissioner  ot  agrlcnlture 
Is  appointed  by  the  goveruur,  and  boiila 
office  for  the  term  of  two  years,  and  until 
his  successor  Is  appointed  and  qualified. " 
The  act  of  February  18.]«H,  Is  aa  follows: 
**  An  act  to  make  The  office  of  com  miss  I  oner 
of  agriculture  elective.  Section  I.  Be  it 
enacted  by  the  general  assembly  ot  Ala- 
bama that  the  office  of  commlBsioner  of 
agriculture  be  hereby  declared  an  elective 
office,  and  that  at  the  general  election  in 
1892,  and  every  two  years  thereafter,  there 
shall  be  elected  one  commissioner  of  agri- 
culture, whose  term  of  office  shall  be  two 
>eara.  Sec.  2.  Be  It  farther  enacted  tbat 
all  laws  and  parts  of  laws  In  conflict  with 
the  provlwlona  of  this  act  be.and  the  eamd 
are  hereby,  repealed. "  There  is  nothing  ia 
the  latter  act  which  expressly  or  Impliedly 
extends  the  term  of  office  fixed  by  section 
13(1  of  theCiide.  In  the  case  of  CltyCoancil 
r.  Hughes,  65  Ala.  206.  the  words,  "and 
until  his  successor  is  appointed  and  qaali- 
fled,"  employed  In  section  180,  aapra,  were 
Jadicfally  constraed  and  declared.  It  Is 
there  held  that  the elaase "was intended 
to  cover  tbe  reasonable  time  which  may 
be  necessary  for  hia  suceesaor  to  qualify-" 
Thla  decision  was  rendered  many  years 
prior  to,  and  was  in  force  at  the  time  of. 
the  passage  of  section  ISO  ot  the  Code,  in 
which  the  same  words  are  need.  It  Is  tbe 
law  that  the  substantial  re-Miactmeot  of 
a  statute  which  has  received  a  hnuwo, 
fixed.  Judicial  construction  Is  a  legislative 
adoption  ot  that  construction.  H  Brick. 
Dig.  p.  749,  §  16,  and  many  authorities 
cited  to  support  the  text.  Tbe  same  rule 
must  apply  to  the  use  of  words  wlik-h 
have  been  Jndlclally  declared.  Whatever 
construction  may  have  been  given  to  them* 
words  In  other  states,  It  is  not  an  open 
question  here.  We  are  bound  to  preHUme 
the  legislature  re-enacted  them  as  judicially 
construed. 

The  term  of  an  incumbent  holding  by 
appointment  under  section  130  of  the  Co<ie 
was  limited  to  two  years  from  the  day  of 
hia  appointment,  and  a  reasonable  time 
thereafter  for  the  appointment  and  qaali- 
flcatlon  of  his  successor.  Whether  the 
term  of  the  Incumbent  continued  until  the 
expiration  of  the  two  years  to  whicli  he 
was  appointed,  or  was  Immediately  ter- 
minated by  the  act  of  February  IK,  1HS1,  is 
the  difficult  question  In  this  rase.  The  act 
cannot  operate  prospectively,  so  as  not  to 
Intprfere  with  the  term  of  the  then  incam- 
beut,  and  operate  Immediately,  so  as  to 
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tnke  away  at  once  the  appotntlng  power 
of  the  governor.  lu  our  opinion,  there  Is 
no  escape  from  this  conclnelon  If  the  act  Is 
fairly  and  Impartially  conetrued. giving  to 
all  its  parte  some  force.  It  the  operation 
of  the  act  wad  Immediate,  so  as  to  make 
the  ofBce  at  once  elective,  It  took  from  the 
gnnrnor  tke  power  to  appoint,  and,  at 
the  same  time,  It  termtnated  the  term  of 
the  then  Incumbent,  and  created  a  vacancy 
in  the  offlce.  We  will  test  the  act  by  well* 
known  rules  of  constmctlon.  All  conrta 
and  text-writers  of  recognized  authority, 
so  far  iiB  we  have  examined,  hold  that 
when  a  statute  Is  expressed  In  ambiguous 
terms  or  words,  or  sn  framed  that  It  Is  of 
doubtful  meaning.  In  arriving  at  the  legis- 
lative Intent  It  Is  proper  tocouslder  the  re- 
sult Intended,  and  consequences  to  follow 
Itf*  construction ;  and  any  construction  uf 
a  statute  of  this  character,  which  will  de- 
feat Its  operation,  or  lead  to  an  absurd 
conclusion,  or  Injnrloasly  a^t  the  pubHc 
welfare,  as  tar  as  possible  ought  to  be 
avoided.  ThesameantborltleB  with  equal 
annn'mlty  recognise  that  this  rule  of  con- 
atmction  doe«i  not  apply  end  Is  wholly  In- 
admissible when  the  statute  Is  free  from 
ambiguity,  when  the  legl*<latlve  Intent  Is 
clearly  expressed,  and  the  statntecan  have 
but  one  meaning  and  purpose;  otherwise, 
onder  the  rule,  courts.  Instead  of  constru- 
ing th«  law,  win  exercise  a  supervisory  and 
con  trolling  power  over  the  policy  of  legisla- 
tion. 

The  opinion  of  the  chief  Justice,  to  our 
minds,  proceeds  on  the  assumption  that 
the  consequences  to  flow  from  an  act  are 
always  to  be  looked  to  In  arriving  at  Its 
meaning.  That  this  cannot  bedone  where 
the  language  of  the  act  Is  plain  and  un- 
ambiguous la  amply  demonstrated  by 
each  of  the  cases  cited  and  relied  on  by 
the  chief  Justice.  Thus  In  Somerset  v. 
Dlghton,  12  Mass.  883,  It  was  doubtful, 
on  the  words  of  the  act,  whether  It  was 
Intended  to  operate  retrospectively,  and 
the  court  held,  OD  the  familiar  rule,  that 
atatntee  are  not  to  be  taken  as  operat- 
ing In  the  past,  nnlesa  the  Intention  to 
bave  them  do  so  Is  manifested  by  the 
most  clear  and  unequivocal  exprcMlons; 
that.  It  being  donbtfol  whether  such  In- 
tent existed,  there  being  no  clear  expre»- 
elon  of  it,  the  statute  operated  prospect- 
ively only,  to  avoid  resnlts  which  would 
flow  from  the  contrary  construction,  nev- 
er questioning,  however,  that,  had  auch 
Intent  been  clearly  expressed,  the  conse- 
quences of  executing  it  could  not  belunked 
to.  So  with  the  case  of  Smith  v.  Peoplu, 
47  N.  Y.  390.  The  opinion  there  proceeds 
expressly  on  the  ground  that  the  lan- 
guage of  the  act  and  of  another  act  in 
/;«r/ materia  exhibited.  In  some  degree,  a 
legislative  Intent  to  limit  the  act  of  an 
otherwise  broad  provtalon,  "aufllclent  to 
create  a  reasonable  donbt  as  to  the  tme 
meaning  of  the  act,  and  Justly  the  look- 
ing outside  of  the  act  for  other  legitimate 
evidence  of  theln^eiit. "  The  case  of  Stew- 
art V.  Keemle,  4  8erg.  &  B.  72,  involved  an 
act  confessedly  obscure  In  Its  own  terms. 
And  In  Hoke  Henderson.  4  Dev.  1,  re- 
ferrecl  to  particularly  by  the  chief  Justice, 
the  learned  Kdfpim  held  that. '*ln  constru- 
ing a  atatnte,  If  the  worda  are  amblgn- 
v.980.D0.2d— 66 


one,  resort  should  be  had  to  the  probable 
consequences  which  would  arise  from  the 
one  or  the  other  conHtmctlon ;  but,  If  the 
meaning  of  the  language  of  the  act  be 
plain, therecun  benosuchresort."  And  he 
continued:  "We  cannot,  under  the  pre- 
tense of  interpretation,  repeal  the  act, 
and  thus  usurp  a  powernever  confided  to 
U8,  which  we  cannot  usually  exercise,  and 
which  we  do  not  desire."  Also, In  Neenan 
V.  Smith,  50  Mo.  625,  It  is  expressly  held 
that  the  doctrine  that  a  resort  to  the  ab- 
surdities or  Inconveniences  to  flow  from 
an  act  may  be  had  In  construing  It  dors 
not  apply,  unless  the  statutory  terms  are, 
in  themftelves,  doubtful,  obscure,  and  am- 
biguous. And  In  the  case  of  Pe<»ple  v. 
Wilson.  72  N.  C.  165.  the  court  start  oot 
with  thedeclaratlon  that  the  words  of  the 
statute  to  be  construed,  **  taken  by  tbem- 
selves,  are  too  Indefinite  (o  have  any  par- 
ticular meaning."  It  is  quite  true  that  in 
thecaseof  Board  of  Werksv.Spackman.lS 
Q.  B.  Dlv.  878.  relied  on  by  the  chief  Jus- 
tice. Brett,  master  irf  the  rolls,  held  that 
the  consequences  might  be  looked  to  In 
construing  a  statute  which  Is  plain  and 
unambiguous,  since,  as  be  argued,  the 
legislature  could  not  be  said  to  have 
meant  what  It  had  clearly  expressed ;  and 
he  proposed  to  give  a  meaning  to  the  act 
In  consonance  with  bis  views  aa  to  what 
the  law  shonld  have  provided,  bnt  his  as- 
sociates on  the  queen's  bench,  Buwkn 
and  Fbt,  constituting  a  majority  of  the 
court,  repudiated  this  doctrine  in  toto, 
held  precisely  the  contrary,  and  Judgment 
went  accordingly.  Itwould  seemtbat  no 
better  or  additional  authorities  than 
those  relied  on  and  quoted  from  by  the 
chief  justice  are  needed  to  put  our  post- 
tlop  In  thia  regard  beyond  the  pale  of  con- 
truveray;  bnt  we  cite,  without  further 
comment,  the  following,  each  one  of  which 
Is  directly  in  point  tu  the  proposition 
that,  when  the  terms  of  an  act  are  plain 
and  unamblguouH,  they  must  he  so  ex- 
pounded and  executed,  wholly  regardless 
of  the  court's  views  as  to  the  Inconven* 
iences,  or  even  absurdities,  to  renultfrom 
giving  effect  to  the  statute  according  to 
Its  terms.  Sath.  St.  Const.  S  ''^7;  Abley 
V.  Dele,  73  E.  C.  L.  890;  Douglass  v.  Free- 
holders,  38 N.J.  Law. 214;  Bex  v.  Conimle- 
sioners,  6  Adol.  A;  E.  7;  Gark  v.  Beilroad 
Co.,  81  Me.  477.  17  Atl.  Bep.  4»7;  Dudley  v. 
Reynolds,  1  Kan.  28U;  Bartlett  v.  Morris, 
9 Port. (Ala.) 268;  MaxweU  v.Stat«.89Ala. 
160.  7  South.  Bep.  824. 

It  would  be  an  un^iafe  Innovation,  bo- 
yond  Judicial  discretion,  to  use  a  rule  of 
law,  intended  as  an  aid  to  interpret  laws 
of  confused  or  doubtful  meaning,  to  beget 
a  doubt  in  the  statute  by  reference  to  ex- 
traneous matters,  and  then  use  this  Ille- 
gitimate product  of  the  rule  to  defeat  or 
thwart  the  clearly  expressed  intention  of 
the  statute.  Let  na  apply  these  ascer- 
tained and  universally  recognized  princi- 
ples of  the  statute  under  consideration. 
The  act  provides  that  "the  oflice  of  com- 
missioner of  agriculture  be  hereby  declared 
elective."  It  would  be  difficult  to  express 
the  legislative  Intent  in  clearer  and  more 
nnmistakable  language.  Thesewords  ad- 
mit of  but  one  constmctlon,  and  that  Is, 
the  office  of  commftulonar  ot  asrlenltan 
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iB  thereby  declared  elective.  The  act  far- 
ther proceeds:  "And  that,  at  the  xenwal 
election  in  1892,  and  every  two  years  there- 
after, there  shall  be  elected  onecommla- 
sioner  of  agriculture,  whose  term  ot  oflSce 
shall  be  two  years."  We  hare  examined 
the  language  ae  a  whole,  and  the  words 
UBcd  separately,  and  have  been  unable  to 
discover,  in  either  view,  anythlngauegeut* 
ive  ol  a  doubt  or  ambiguity.  It  does 
not  occur  to  na  that  the  office  of  agricult- 
ural commissioner  could  be  declared  elect- 
ive, and  provision  made  for  his  Section 
at  the  general  election  In  1892,  In  more  sim- 
ple, unambiguous,  and  intelligible  Ian- 
gnage.  We  take  It  that  there  can  be  no 
doubt  or  confusion  as  to  the  meaning 
and  purpose  of  the  act.  Is  there  any 
doubt  as  to  the  time  when  the  act  shall 
go  into  operation  ?  We  will  test  this  con- 
tention also  in  the  light  ot  settled  rules  of 
construction,  baaed  upon  sound  principles 
of  law  an  declared,  not  only  by  the  decis- 
ions uf  this  court,  but  those  of  the  sn- 
preme  courts  of  other  states.  In  IIliDoiB 
tbe  couHtltatlon  provldea  that  "no  public 
art  ol  the  general  assembly  shall  take 
effect  or  be  in  force  until  the  expiration  of 
sixty  days  from  the  end  of  the  session 
at  which  the  same  may  be  passed.  UDless, 
in  case  of  emerg^icy.  the  general  assembly 
slial)  otherwise  direct."  On  tbe  37th  day 
of  January,  18.58,  the  legislature  of  that 
state  passed  an  act  providing  "that  from 
and  after  the  first  day  ot  March  next,  it 
shall  not  be  lawful,"  etc.,  to  allow  sheep 
and  swine  to  run  at  large  in  certain 
named  counties.  The  "first  day  ot  March 
next"  after  the  passage  of  this  act— the 
l^lslature  having  adjourned  meantime— 
was  within  the  60  days  which  the  consti- 
tution required  to  elapse  before  the  acts 
of  that  HesRlon  went  Intooperatton  unless 
the  general  assembly  should  otherwise 
direct.  It  would  seem  at  first  glance  that 
this  act  did  contain  such  direction,  in  that 
It  in  terms  made  acts  done  within  that 
time  unlawful.  But  the  supreme  court  of 
Illinois  held  otherwise,  in  the  following 
language:  "The  object  of  this  provision 
of  the  coustltuTlon  no  doubt  was  to  ena- 
ble those  who  are  to  be  gorer/iedoraflect- 
ed  by  a  law  to  become  Informed  of  Us 
provisions,  while  at  the  same  time.  In 
easeH  of  emergencies,  a  dlflcretion  Is  vested 
in  the  legislature  to  dispense  with  this 
provision  of  the  constitution,  and  direct 
that  the  law  shall  sooner  go  Into  opera- 
tion. It  may  not  be  denied  that  this  dis- 
cretion cannot  be  revised  by  the  court, 
and  that  the  general  assembly  Is  the  sole 
Judge  of  the  emergency  which  shall  induce 
them  to  anticipate  the  constitutional  pe- 
riod when  a  law  shall  go  into  operation. 
But  such  direction  must  be  made  In  a 
clear,  distinct,  and  unequivocal  provision, 
aurt  cannot  be  helped  out  by  any  sort  of 
intendment  or  Implication.  •  *  •  In 
order  to  take  au  act  out  of  the  constitu- 
tional provision,  the  leglfllature  must  di- 
rect that  the  act  as  a  whole  and  entirely 
shall  take  effect  at  a  different  time;  and  It 
is  not  anfflclent  that  certain  parts  of  It. 
taken  separately,  give  those  parts  effect  at 
an  earlier  (or,  I  may  add,  a  later)  period. 
The  legislature  did  not  direct  thatthls  act 
■hoold  become  an  operative  law  before  the 


time  fixed  by  the  constitutional  provldon.  * 
Wheeler  v.  Chubbacit,  16  111.  861.  And 
to  the  same  eftcet  Is  the  case  ot  Board 
ot  Supervisors  v.  Keady,  84  111.  293.  So 
In  AClSHonrl,  where  tbe  general  rule  Is  that 
acts  shall  go  into  eDect90  days  after  their 
passage  nnless  a  dltterent  time  ts  fixed  by 
the  particular  act,  a  provlsltm  that,  "sub- 
sequent to  the  passage  of  this  act"  the 
law  should  be  as  therein  declared,  was 
held  Insufficient,  though  manifestly  afford- 
ing a  strong  inference  thereto,  to  bring 
tbe  act  into  operation  before  the  lapse  ol 
90days.  Andrews  v.  Tunnel  B.Co.,l«  Ho. 
App.  299.  In  New  Tork  It  la  provided  by 
statute  that  **every  law,  unless  a  different 
time  shall  be  prescrlbetl  therein,  shall  com- 
mence and  take  effect  tbrouKhout  the 
state  on  and  not  before  tlie  twentieth  day 
after  the  day  uf  its  passage,  as  certified 
by  tbe  secretary  of  state."  A  statute 
was  passed  whlnb,  In  Its  first  clanse,  pro- 
vided that,  "after  the  passage  of  this  act 
all  property  which  shall  pass  by  will," 
etc.  The  act  was  passed  un  June  10. 1K8&. 
and  the  question  was  whether  It  took 
effect  from  its  passage,  or  on  the  twenti- 
eth day  thereafter,  as  provided  by  the  gen- 
eral statute  above  adverted  to.  The 
court,  holding  that  the  langungeof  the  act 
w^as  not  sufficiently  explicit  to  amount  to 
a  prescription  ot  a  different  time  than  that 
fixed  by  the  general  law,  said:  "Experi- 
ence has  shown  that  ft  is  of  the  highest 
importance  to  every  interest  that  the  pre- 
cise time  when  a  statute  takes  effect  shall 
not  be  left  In  donb  t.  To  eRect  this  Impor- 
tant purpose,  the  twelfth  section  was  en- 
acted, and  it  shonldcontrolall  subsequent 
statutes  which  do  not  prescribe  In  precise 
terms  theexact  time  when  ttaey  shall  take 
effect.  So  Important  Is  certainty  In  this 
respect  that,  when  it  has  been  established 
by  usage,  by  a  constitution,  by  a  general 
law,  that  statutes  shall  take  effect  at  a 
specified  time,  auless  otherwise  prescribed 
in  the  statutes,  courts  will  not  preHume 
an  intent  to  change  the  general  rule,  nn- 
lees  tbe  l^lslatlve  intent  Is  expressed  in 
unambiguous  language."  In  re  Howe, 
48  Hun,  285,  citing  the  authorities  referred 
to  above,  and  the  following:  Bice  v. 
Ruddiman,  10  Mich.  125;  Harding  v.  i*eo- 
ple,  (Colo.)  15  Pac.  Reu.  727;  I^tless  v. 
Holmes,  4  Term  R.  660 ;  Bleb.  Orim.  St.  §  31. 
And  this  case  was  affirmed  by  the  coort 
of  appeals  ot  New  York.  112  N.  Y.  100. 
19  N.  E.  Bep.  513. 

In  his  attempt  to  meet  and  parry  tbe 
overwhelraingreaBontng  and  force  of  these 
authorities,  the  chief  Justice  laid  great 
stress  upon  the  fact  "that  tbe  principle 
involved  aroseoat  ijt&  constltntloDhl  pro- 
vision, a  law  which  thel^slatnre  could 
not  change."  The  chief  Justice  gave  no 
reason,  nor  cited  any  authority,  why  a 
constitutional  provision  should  be  more 
bindlnff  or  construed  dllTerently  In  this  re- 
spect thau  an  act  of  the  legislature,  and 
we  think  none  exist.  Furthermore,  tbe 
chief  Justice,  speaking  tor  the  majority, 
fully  concurs  with  the  opinions  delivered 
and  conclusions  reached  In  the  caseH  of 
Andrews  v.  Tunnel  R.  Co.,  16  Mo.  App.  29», 
and  Id  re  Howe.  48  Hun,  235,  (112  N.  T- 
100, 10  N.  £.  Rep.  613,)  upon  which  we  re^ 
ly.  He  says :  "  And  tbe  casea  cited  from 
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MlBsoori  and  New  York  we  fully  approve." 
Now.  in  ttaoae  casea,  no  constitutional 
proTlBlon  was  Involved.  On  tbe  contrary, 
the  rule  Rxlax  tbe  time  for  atatntea  to 
take  effect  In  each  of  thoae  atatea  la  de- 
clared by  a  general  atatnte,  as  Id  Illtnoia 
It  is  declared  by  the  constitution,  and  as 
Id  Alabama  It  is  declared  by  the  decisions 
of  this  coorl,  handed  down  In  tbe  first 
years  of  our  statehood,  and  always  since 
adhered  to  and  acted  on ;  and  In  tbe  New 
York  case,  which  tbe  chl^  Justice  "fully 
approves, "  It  Is  expreaaly  declared  that, 
whether  the  rule  ailaes  from  a  usage,  a 
constitution,  or  a  general  statute,"  stat- 
utes will  become  operative  at  the  time 
fixed  by  It,  anless  a  different  time  la  clear- 
ly expressed  In  tbe  particular  statute; 
and  that  the  legislative  intent  to  fix  a  dif- 
ferent time  cannot  be  inferred  or  arrived 
at  HFgaendo  from  the  mere  fact  that  some 
provisions  ot  tbe  act  take  effect  at  a  time 
other  than  that  prescribed  by  the  general 
rule.  The  rule  is  esaentially  the  same  In 
Alabama.  Tn  the  case  of  State  v.  Click, 
2  Ala.  26,  it  was  held  that  a  penal  stat- 
ute took  effect  from  the  day  of  Us  pas> 
sa&^,  notwithstanding  it  contained  a  re- 
quirement that  the  secretary  of  state  eball 
cause  this  act  to  be  published  for  three 
months  In  tbe  iippors  of  several  named 
cities.  Tbe  court,  by  COlijer,  C.  J.,  said : 
"In  tbe  case  ot  Weatherford's  Adm'rs  v. 
Weatherfurd,  8  Port.  (Ala.)  174.  tbe  court 
said :  'A  statute,  according  to  the  settled 
ruleintbecourtsof  the  United  States  of  the 
Union,  where  no  time  la  fixed  for  the  com- 
UKHicement  of  Its  operation,  takes  dfect 
from  Its  passage.  This  role  may  aome- 
tlDiea  operate  harshly;  yet  it  is  now  too 
firmly  settled  to  be  changed  In  any  mode 
than  by  legislation. '"  Bank  v.  Murphy,  8 
Ala.  119;  Taylor  V.  State,  31  Ala.  SS3.  It 
cannot  be  contended  that  the  statutu  un- 
der consideration  Itself  fixes  a  time  ex- 
pressly when  it  is  to  take  eOect.  Tbe  lan- 
icnage  used  la  such  aa  we  would  expect  to 
find,  and  aach  as  ia  generally  employed, 
when  the  Intttntion  of  the  legislature  Is  to 
make  It  effective  from  and  after  Its  pas- 
sage. It  la  tbe  opposite  of  that  used  and 
which  we  would  expect  to  find  Id  an  act 
Intended  to  become  operative  only  ia  /h- 
toro. 

€oucede.for  the  argument,  that  the  first 
da  use  of  aectloii  1.  "  that  the  office  of  com- 
mlMioner  ofagrlculture  be  hereby  declared 
an  elective  office,"  If  standing  alone,  would 
give  the  act  Immediate  operation,  and 
that  the  latter  clause,  to- wit,  "and  that 
at  the  general  election  Id  1892,  and  uvery 
two  years  tfaereafter,  there  shall  be  elect- 
ed one  commissioner  of  agriculturt),"  if 
alone,  would  showthat  the  Intention  was 
to  defer  Its  operation  until  the  time  of  the 
general  election  In  1892.  We  would  then 
havetwo  elaases  tnthe  same  section  seem- 
ingly at  war  with  each  other  as  to  the 
time  when  the  act  was  to  take  effect.  The 
rule  of  construction  In  such  cases  Is  clearly 
ascertained  and  declared.  A  statute  must 
be  so  construed.  If  possible,  aa  to  give 
■ome  effect  t.o  every  clause,  and  not  to 
place  one  portion  in  antagonism  to  an- 
other. A  conatrnction  which  leaves  to  a 
iwntence  or  clause  of  a  statute  no  field  of 
operation  should  be  avoided  if  any  other 


reasonable  construction  of  the  langucwa 
can  be  given.  Lehman  v.  Robinson,  59 
Ala.  219,  and  authorities  cited;  Ex  parte 
Dunlap,  71  Ala.  73.  To  hold  that  tbe  lat- 
ter clanae  ot  tbe  act  has  the  effect  to  defer 
the  operation  of  every  part  of  the  act  un- 
til the  election  In  1^2  almpiy  annnls  the 
first  clause,  and  leaves  no  field  ot  opera- 
tion. Is  not  tbe  true  and  better  rule  that 
declared  in  UllnoLs,  Itflsaouri,  and  New 
York  cases,  supra,  where  It  Is  held  that, 
although  a  part  of  an  act  may  be  so  framed 
as  to  become  operative  at  a  time  not  fixed 
by  tbe  general  law,yet,ir  other  parts  take 
eHect  under  the  general  law  at  a  different 
time,  that  part  of  the  act  which  militates 
against  the  general  law  must  yield? 
There  can  be  no  quratlon  that.  If  the  act 
of  February  18. 1891,  had  simply  enacted 
as  follows:  "Belt  enacted  by  tbe  general 
asaembly  that  a  commissioner  of  agricult- 
are  be  elected  at  tbe  general  election  In 
1892,  and  every  two  years  thereafter."— 
without  more,  the  effect  would  have  been 
to  repeal  by  Implication  section  130  of  the 
Code,  making  tbe  office  appointive,  as 
effectively  as  thn  act  with  ItM  present  pro- 
visions. If  this  had  been  the  full  text  of 
the  act  of  February  18, 1S91,  we  are  not 
prepared  to  say  that  it  would  go  Into 
operation  before  tbe  time  fixed  forthe  gen- 
eral election.  The  advisory  opinion  of  the 
learned  Justices  of  the  supreme  court  of 
Massachusetts,  so  largely  quoted  from  by 
the  chief  Instlce,  "bath  this  extent,  no 
more."  They  were  simply  construing  an 
article  of  the  constitution  whkh  declared 
that  an  election  should  be  held  at  a  day 
named  tn  tbe  future,  for  the  election  of 
certain  officers.  Tbe  fact  that  the  consti- 
tution was  to  take  effect  from  and  after 
the  proclamation  ot  the  governor  can  ex- 
ert no  Influence  In  Its  construction.  This 
simply  had  the  effect  to  make  It  law  from 
and  after  that  time,  Just  as  tbe  approval 
ot  an  act  by  the  governor.  By  the  proc- 
lamation In  one  case,  and  the  approval  ot 
tbe  governor  tn  the  other,  tbe  provision 
became  law,  effective  tor  the  purposes  In- 
tended ;  but  whether  Intended  to  become 
practically  operative  eo  iDstnntU  or  In  the 
future,  depended  upun  the  statute  or  law 
Itself.and  not  upon  a  proclamation  or  ap- 
proval. 

The  constitutional  amendment  provid- 
ing for  the  election  of  eight  exeentlvecoun- 
cilors  contained  In  Itself  a  provision  that 
the  legislature  should  redlstrlct  tbe  state 
Into  eight  council  districts,  before  any 
election  could  be  held  to  fill  the  office  ol 
councilors,  and  untler  the  law  tbe  regular 
session  of  the  legislature,  authorized  to 
perform  this  duty,  could  not  meet  until 
tbe  following  January.  The  amendment 
further  provided  that  five  ot  these  council- 
men,  with  the  governor,  should  count  the 
votes,  to  see  who  were  elected  as  council- 
ors under  the  new  law.  It  will  thus  be 
seen  that  the  act  Itself  continued  in  the 
office  of  counclimen  the  then  Incumbents. 
So,  In  r^ard  to  the  election  of  sheriffs, 
etc.  The  article  provided  tor  legislative 
action  b^ore  an  Section  could  be  held  to 
fill  these  offices.  The  fourth  article,  which 
provided  for  the  election  ot  secretary,  au- 
ditor, etc.,  required  no  further  legislation, 
and  In  this  respect  Its  provisions  are  slm- 
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liar  tu  the  net  DDder  consideration.  Mow, 
obHervft  the  reason  auslgaed  by  these 
learned  justices  why  the  Incumbents  held 
on.  and  the  power  to  fill  vacancies  by  ap- 
pulntmeat  contlDned  In  the  gorernor, 
until  filled  by  an  election  held  under  the 
amended  eonaUtutlnn.  Their  opinion 
rests  solely  upon  the  groand  that  "the 
present  amendment  contained  no  express 
repeal  of  pre-existing  provisions  of  the  con- 
stitution- It  repeals  them  by  necetwary 
impltcatton,  by  proTidlnfc  another  and  dlf- 
terent  mode  of  filling  these  otflces;  bat  it 
cannot  have  that  effort  unltl  It  come  prac- 
tically Into  operation."  The  opinion,  on 

Eages  603  and  tl04.  eonceden  that,  if  there 
ad  been  any  provisions  in  the  constitu- 
tional amendments,  annulling,  revoking, 
or  repealing  the  provisions  of  the  consti- 
tution to  be  amended,  the  result  would  be 
dlBerent.  It  proceeds  entirely  upon  the 
ground  that  the  repeal  was  eltected  by  the 
practical  working  of  the  amendment,  and 
not  by  any  pn>vl8lon  contained  In  the 
amendment;  and  therefore  It  did  not  su- 
persede or  annul  that  which  existed  until 
the  practical  working  began.  This  Is  pre- 
cisely our  contention.  The  act  of  Febru- 
ary 18, 18tt1,  contained  a  clause  providing 
for  an  election  In  1883,  which  by  its  practi- 
eat  working  would  have  anperBeded  and 
annulled  section  180  of  the  Code;  but  the 
act  has  a  further  provision  In  it,  which, 
ex  vt  terminU  repeals  section  180,  Inde* 
pendent  of  the  practtcaJ  working  of  the 
act  under  the  general  election  clause.  It 
becomes  necessary  to  wipe  out  the  first 
clause  of  section  1  of  the  act  of  February  18, 
18tf1,  before  the  advisory  opinion  of  the 
learned  JuBtlceB  ctw  apply.  Bo  long  as  the 
flrst  clause  remainea  material  constttneut 
of  the  act,  the  advisory  opinion  Is  an  au' 
thority  In  onr  favor.  It  Is  direct  to  the 
proposition  stated  by  us,  that  the  effect 
of  the  latter  clause  of  the  act  of  1891,  with- 
out more,  repeals  by  implication  section 
ISO  of  the  Code.  The  opinion  of  the  court 
In  this  rests  upon  an  untenable  founda- 
tion. It  labors  tii  show  that  the  first 
clause  has  no  effective  force  or  meaning. 
It  refers  to  the  conjunction  "and  "  as  con- 
necting the  first  part  of  the  act,  which  de- 
clares the  ofilce  to  be  elective,  with  the 
latter  part,  which  fixes  the  time  for  hold- 
ing the  election ;  and  summarily  disposes 
of  it  by  the  statement  that  no  rale  of  law 
or  grammar  would  autborlsethe  eonatruc- 
tion  that  one  part  was  to  operate  pres- 
ently, and  the  other  to  be  postponed.  We 
assent  to  the  conclusion,  and,  as  the  whole 
act  Is  to  go  into  operation  at  the  same 
time,  the  question  whether  the  first  part, 
which  is  to  take  effect  at  once,  under  the 
general  rule,  or  the  latter  part,  which  be- 
comes operative  later,  and  effects  a  repeal 
only  by  impllcalion  and  by  Its  working, 
shnll  govern  the  whole  act.  The  Illinois, 
Missouri,  New  York,  and  Alabama  decis- 
ions, and  opinion  of  the  justices  of  Massa- 
chusetts, settle  this  question.  The  con- 
junction "and"  will  not  down  at  such  a 
"bidding,"  and  ought  not,  In  our  opinion, 
to  be  so  unceremoniously  shoved  aside. 
"And"  does  not  mean  "or, "  or  imply  that 
that  which  precedes  Is  the  same  as  that 
which  follows.  "And"  signifies  an  addi- 
tion; that  aomethlng  la  to  follow  In  ad- 


dition to  that  which  precede*.  It  Is  en- 
titled to  this  coDHideration  in  the  stat- 
ute under  consideration.  wbeOier  sec- 
tion 1  be  considered  as  composed  of  two 
clauses,  or  of  one  clause  containing  two 
provisions  referring  to  dUlerent  matters, 
with  conflicting  intmdmentB  aa  to  the 
time  the  act  was  to  take  effect.  Tlte 
same  rule  for  Us  construction  applies 
In  either  view.  The  argument  la  quite 
strained  which  seeks  to  apply  any  oth- 
er rule,  either  grammatical  or  legal,  to 
its  constracMon.  There  Is  no  rule  of  law. 
we  confidently  assert,  which  anthortzes  i&n 
entire  disregard  of  any  portion  of  tbe  act, 
and,  unless  this  lsdone,aswe  bavesbowa, 
the  conclnslon  reached  by  a  majority  of 
the  court  cannot  be  maintained.  The  pre- 
dominating Intent  of  tbe  act  of  February, 
1S91,  Is  to  make  the  office  elective.  Tbe 
tltlA  shows  thlft.  The  terms  of  the  act  &re 
that  theofflce  be**  hereby  declared  elentlve,  ** 
and  tbeae  words  are  as  potent  aa  If  tbe 
act  had  used  the  term,  Trt^m  and  after 
the  passage  of  this  act. "  The  field  of  oper- 
ation for  this  clause  is  to  make  the  office 
elective  from  tbe  date  of  the  act.  and  not 
in  the  future,  tmause  that  fieAd  would  be 
occupied  by  the  latter  clause  In  the  ab- 
•enceottbe  first  clause.  TblHconHCrncticm 
bas  no  effect  on  tbe  tlm^flxed  for  the  elec- 
tion of  the  commlsRloner.  wblcb  la  only 
provided  for  in  the  latterclause  of  tnls  act. 
It  comes  fully  np  to  the  rule  declared  in 
59  Ala.  and  71  Ala.,  supra,  stated  in  a  for- 
mer partof  thiaoplnlon.glvlnBC  each  clause 
a  field  of  operation,  and  not  placing  4»ue 
part  In  antagonism  to  another.  The  con- 
tention that  such  a  construction  la  objee- 
tdonable  becaase  it  gl  veH  tbe  act  a  retro- 
active effect  1b  not  tenable.  Any  pemun 
who  accepts  a  public  office,  accepts  it  cum 
ODere.  A  public  state  office  la  not  prop- 
erty, and  no  one  has  a  vested  right  la  it 
against  tbe  state.  Every  office  of  purely 
legislative  origin  continues  by  legislative 
permission.  Tbe  Incumbent  bolds  as  a 
mere  tenant  at  will  of  the  creative  power. 
Before  tbe  expiration  of  bis  term  his  com- 
pensation may  be  reduced,  or  cut  off  en- 
tirely. The  office  iteell  may  be  vacated  or 
abolished.  Courts  may  be  averse  to  glv 
Ing  any  act  other  than  a  prospective  op(>r- 
atlon;  but  when  the  legislative  Intent  Is 
clear,  within  constitutional  limits,  tbe  leK- 
lalatlve  Intent  compels  obedience,  without 
regard  to  reanlts.  Ex  parte  Lambert, 
62  Ala.  79;  Bpebe  v.  Robinson,  Id.  66.  Xta 
lex  BCtipta,  eat  marks  tbe  constltntloaal 
domain  of  the  Judicial  department. 

Possibly  this  opinion  ithonld  not  be  ex- 
tended further,  but  we  have  considered  tbe 
argument  In  connection  with  the  general 
statutes  of  the  state  In  regard  to  filllnfs 
vacandes  by  a  special  election,  and.  If  we 
are  correct  in  our  conclnslon,  tbe  argn- 
ment  ad  tucoaveateatl  is  excluded  for  an- 
other reason.  There  Is  no  general  provis- 
ion in  tbe  statutes  by  which  an  agricnlt- 
ural  commissioner  could  have  t>een  elected 
at  a  general  election.  It  was,  therefore, 
necessary  to  provide  by  statute  for  such 
election.  There  was  a  general  law  which 
provided  for  a  apecial  fmetioa  if  "any  va- 
cancy oecura  In  any  state  or  eonnty  offios 
filled  by  election  of  the  people,  not  others 
wlae  provided  for."  8abdivldon4p  S38B» 
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Code  1886.  This  section  doe*  not  provide 
that  the  vacancy  la  to  occur  troni  any 

Eartlcolar  cause,  or  before  or  alter  there 
as  been  an  election.  The  laneoi^  la, 
•  any  vacancy  not  otliemlee  proTided  for. " 
That  the  ofBce  o(  agrlcnltnral  commleslon- 
er  iB  and  haR  been  a  state  office  from  and 
after  Ita  creation  by  tbe  leglslatnre  of 
Is  not  controverted ;  and.  If  we  are 
correct  In  the  eunelnslon  that  tbe  statute 
which  declared  the  office  to  be  eleettre 
went  Immediately  Into  operation,  a  va- 
cancy In  a  state  office  neremarlly  occurred, 
and,  there  beln^  no  law  otherwise  provid- 
ing for  tbe  fliling  of  such  vacancy.  It  Is 
covered  by  the  express  lanfcuage  of  section 
869,  Bobd.  4,  of  the  Code.  It  was  not  nec- 
essary, therefore,  for  tbe  legislature  to  pro- 
vide by  statute  for  fllUng  the  vacancy 
which  occurred  from  makhiK  the  office 
elective.  If  the  statute  of  February  18, 
1891,  had  In  express  terms  made  provision 
for  flltlnK  tbe  vacancy  caused  by  Its  enact- 
ment, as  provided  by  tbe  Ken^ral  law  for 
hnldiuff  8|K!cial  elections  to  fill  vacancies. 
It  wnnid  not  be  contended  that  the  va- 
cancy could  not  be  filled  In  this  way,  and 
It  would  tend  strongly  to  show  that  the 
act  was  Intended  to  go  Immedtatdy  Into 
effect.  Constmtng  (be  act  of  Febraary  18, 
1891,  Riving  full  force  and  effect  to  every 
clnuse  in  connection  with  the  j^neral  law, 
which  fnlly  pravldes  for  tilling:  vacunclea 
which  occur  In  state  offices  not  otherwise 
provided  lor,  and  which  randnred  further 
legislation  nnneceesary  in  this  respect, 
we  cannot  escape  tbe  conchislun  that 
the  special  election  law  does  apply,  and 
that,  under  Its  provisions,  th<^  vacancy 
should  be  Hlled.  The  objection  to  our  po- 
sition, that  the  vacancy  in  the  office  of 
commissioner  coald  only  be  filled  by  tbe 
people  at  a  special  electUm,  proceeds,  as 
far  as  we  have  been  able  to  discover,  up- 
on two  gninuds  only.  In  the  Rrst  place, 
ft  Is  said  that  no  special  election  to  the 
office  can  be  held  before  1892,  het-anse  tbe 
act  provides  for  the  holding  of  the  first 
freneral  election  at  that  time.  This  Is,  to 
our  minds,  patently  a  non  seqaitar  In  It- 
self. But  the  fallacy  of  the  contention  is 
entirely  demonstrated  by  the  fact  that  the 
time  of  the  second  and  every  succeeding 
fCeneral  election  is  as  definitely  fixed  by 
the  act  as  that  for  the  first  seneral  elec- 
tion ;  and,  if  the  prescription  of  this  time 
as  to  the  first  pFecIudes  a  special  election 
to  fill  the  vacancy  now  existing,  the  like 
prescription  as  to  snceeedlng  genprnl  elec- 
tions win  for  the  same  reasons  prevent 
the  filling  of  any  vacancy  after  the  first 
general  -Section  in  1893.  But  we  under- 
stand the  majority  to  concede  that  after 
the  first  general  election  a  vacancy  may 
be  filled  by  special  election,  notwithstand- 
ing the  next  election  provided  for  by  the 
act  Is  a  general  one,  to  be  held  in  1SD4.  It 
Is  most  manifest  to  us  that  the  admission 
destroys  the  argument.  If  a  vacancy  ever 
can  be  filled  by  spedal  election,  ft  can  be 
filled  now. 

The  only  other  ground  of  objection  to 
our  position  In  this  regard  Is  that  It  will 
cost  the  state  a  la^e  sum  of  money  to 
hold  a  special  election.  This  argument 
applies  with  equal  force.  If  it  has  any  force, 
to  the  filling  of  vacancies  occurring  subse- 


quent to  the  first  election.  If,  as  stated 
In  the  opiulon  of  the  chief  Justice,  it  will 
costthe state  a  large  sum  to  hold  a  special 
election  (of  which  there  Is  no  evidence  in 
the  rocord)  to  fill  a  vacancy  under  the 
special  election  law,  Is  that  to  be  used  ns 
an  argument  to  control  the  meaning  of  a 
statute  which  expressly  and  clearly  de- 
clares the  office  to  be  elective?  Every  au- 
thority cited  preclndes  the  argument wh«n 
It  Is  attempted  to  apply  the  rule  to  such  a 
statute  as  this.  It  Is  far  better  that  the 
principle  of  law  which  we  contend  for  t>e 
preserved  as  asafeguard  against  encroach* 
ments  on  the  will  of  the  people,  than  to 
concede  to  thecnarts  tbe  power  to  raid 
the  legislative  department  anddefeat  their 
will,  under  the  pretext  that  there  Is  a 
doubt  as  to  the  meaning  of  the  statute,  a 
doubt  which  finds  existence  purely  In  the 
assumption  that  Its  plain  Intention  leads 
to  unnecessary  expenditure  uf  a  lai^e  sum 
ofuioney.  Fortbeseadditlonal  reasons  we 
hold  tbeargumentab  Inconvenienti  falls  to 
the  irround.  No  other  inconvenience  orln- 
Jury  would  result  to  the  public  welfare 
than  Is  liable  to  result  at  auy  time  from  a 
vacancy  caused  by  thedeath  or  resignation 
of  an  Incumbent. orafaJlureto  electa  com- 
missioner at  the  general  election,  aud 
which  could  be  filled  only  by  a  special  elec- 
tion. Our  concluslun,  after  laborious  re- 
search and  moBtcarelul  examination  of  all 
the  autborltlM,  Is  that  tbe  office  of  com- 
missioner of  agriculture  was  vacated  by 
the  act  of  February  18,  1891.  and  the  only 
authority  to  fill  the  racancy  is  by  a  special 
election.  We  do  not  regard  any  action  or 
Indication  that  might  be  found  In  tbe 
Journals  of  the  two  houses  of  tbe  general 
usHembl.r  as  proper  to  be  uoiinldered  1o  this 
connection,  and  we  have  neither  investl- 

?[ated  nor  permitted  them  to  exert  any 
Dfluence  In  forming  our  conclusions  as  tu 
the  Intention  <A  the  legislature.  Whether, 
since  tbe  vacancy  occurred,  the  office  has 
been  filled  by  a  de  fti^to  officer.  Is  not  be- 
fore us,  and  te  not  considered.  See  Cary 
v.  State.  76  Ala.  78,  and  authorities  cited. 
It  follows  that,  lu  our  opinion,  the  Jnig- 
mentofthelowercourt should  be  affirmed. 


Hewbllbttb  r.  George. 
{8uipr«me  Court  of  Jfi«»i»8ippt.    May  18, 1881.) 
DspoBinoN  or  Fkicai;bb  —  Dutk  of  Advxbbb 

FaRTT  DaXAOSS  —  CiVU  RbDKKU  AOAlXSf 

FutsxT. 

1.  The  deposition  of  s  female  plaiDtlff,  taltflii 
Id  a  pencliiig  suit  la  accordsooe  with  Code  Miss. 
I  160n,  ivhich  allows  such  a  takine  when  tbe 
witoe&s  la  a  female,  is,  after  defeDoaDt's  death, 
and  reylval  agaioat  her  executor,  Incompeteat, 
under  section  1603,  to  establish  a  claim  against 
her  estate  origrinating  in  her  life  time;  and  the 
fact  that  defendant  was  also  a  female,  and  could 
hare  had  her  own  deposition  taken  to  meet  tbe 
case  thus  made  against  her,  has  no  effect  what- 
ever upoD  tbe  question  of  oompeteatgr. 

S.  Futdtory  damages  for  a  personal  wnxig 
cannot  bo  recovered  after  the  wrong-doer's  death 
in  an  action  against  his  representativo,  bat  only 
oompentiatOTy  damaees. 

it.  One  wrongfally  oonfloed  in  an  Insane  asy- 
lum mayreoover  damages  for  money  nxptinded  In 
inroonrln^  her  release,  for  tbe  ?alue  of  the  time 
lost  during  such  coaflnement,  and  for  mental 
suffering,  shame,  mortifioatioti,  and  Injury  to 
charaotor. 
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4.  A  minor  daugbter,  who  Is  married,  bat 
living  apart  from  her  husband,  li  not  entitled 
to  ciril  redress  for  personal  Injaries  inflicted 
by  her  mother,  unless  ft  appears  that  the  relation- 
ship of  minor  child,  with  itsredprooal  rights  and 
duties,  does  not  exist,  and  that  she  has  not  re- 
tnmea  to  her  mothw's  house. 

Appeal  from  circuit  court,  Landerdale 
county;  8.  H'.  Tbuba.l,  Jadge. 

Action  hj  SalUe  A.  Hewellette  against 
W.  W.  Georse.  execptor,  etc.,  to  recoTer 
lor  personal  injuries  inflicted  by  plalntllf'B 
mother.  Judgmoatlor  plalntlft.  Defend- 
ant appeals.  Reversed. 

Wltherapoon  &  Witberapoon,  for  appel- 
lant, on  the  question  that  It  was  error  to 
ezclnde  plaintiff's  deposltloii,  cited  Conilns 
V.  Hetfleld,  80  N.  T.  261 ;  Evans  v.  Feed,  78 
Pa.  St.  415;  Pratt  v.  Patterson.  81  Pa.  St. 
114;  Galbraith  v.  Zimmerman,  100  Pa.  St. 
874:  Bees  v.  Livingston.  41  Pa.  St.  119. 

Walker  A  Hall,  for  appellee. 

Woods,  J.  The  deposition  of  plaintiff, 
taken  in  a  pending  suit.  In  a  coart  of  la  w, 
during  the  life-time  of  defendant's  testa- 
trix, on  the  final  trial  of  this  cause,  and 
after  the  death  of  the  original  defendant 
and  the  revivor  against  the  executor  of 
the  deceased,  waaoBered  In  evldenceon  be- 
half of  plalntltf,  and  on  motion  of  defend- 
ant was  excluded  by  the  trial  cunrt,  and 
tills  action  of  the  court  Is  assigned  tor  er- 
ror. Belying  apon  the  proposition  that 
the  competency  ol  a  witness  Is  determina- 
ble by  the  facts  pxlstlng  at  the  time  the 
testimony  of  such  witness  Is  given,  counsel 
for  appellant,  with  much  vigor  and  In- 
genuity.  contend  that  the  appellant's  depo- 
sition was  competent  evidence, even  under 
our  statute  which  forbids  any  person  tes- 
tifying as  a  witness  to  establish  his  claim 
against  the  estate  of  a  deceased  person 
which  originated  during  the  Ufe-tlme  of 
such  deceased  person.  Codp  1880,  §1602.  Ee- 
ported  cases  from  New  York,  Pennsylvania, 
and  Maryland  are  cited  and  relied  upon  by 
counsel  as  directly  supporting  this  conten- 
tion. If  these  decisions  had  been  made  In 
cases  similar  to  the  one  at  bar,  and  upon 
statutes  Identical  with  ours,  we  should 
feel  constrained,  nevertheless,  to  decline  to 
follow  them.  But  we  are  unable  to  say 
tliey  were  mnde  In  cases  Involving  the 
same  or  similar  facts  as  those  shown  In 
the  record  beCure  us,  or  upon  statutes 
Identical  with  ours.  They  may  be  perfect- 
ly correct  expositions  of  the  laws  existing 
in  the  states  where  rendered,  and  yet  be 
not  at  all  persuasive  as  authority  In  this 
state.  The  argument  of  counsel  Is  that 
under  section  1608,i  Code  1880,  the  plaintiff 
had  the  right  to  have  her  own  deposition 
taken  In  this  cause;  that  the  original  de- 
fendant was  then  alive,  and,  by  her  eonn- 
sel,  attended  the  taking  of  such  deposition, 
and  was  made  acqunluted  with  Its  con- 
tents and  their  significance;  that,  thus 
advised  and  warned.  It  was  the  right  of 
defendant  then  to  have  procured  the  tak- 
ing of  her  own  depoHltlon,  with  a  view 
to  meeting,  If  she  could,  the  case  made 
against  her  by  plaintiff's  evidence  con- 


I  Code  Hiss,  f  1608,  provides  that  depositions  of 
witnesses  residing  or  being  within  the  sti  ta  may 
be  taken  in  civil  oases  in  the  circnlt  courts  when 
the  witness  shall  be  a  female. 


tatnedin  ber  deposition;  and  that,  bar- 
ing failed  or  n^lected  to  bare  her  own 
deposition  taken  when  she  might  have 
done  so,  herexe<*ntor  cannot  now  be  heard 
to  say  that  the  lips  of  the  plaintiff  are 
sealed  by  law  because  thedefendant's  have 
been  sealed  by  death.  Tbe  ancument  Is 
plausible,  bat  fallaclons,  we  think.  Let  os 
assome  that  the  deposition  o(  tbe  plalntllf 
was  taken  because  she  was  a  female,— a 
class  of  cases  covered  by  the  fifth  para- 
graph  of  section  1608.   In  this  partlcnlar 
case,  the  original  defendant  being  likewise 
a  female,  It  Is  contended  she  might  have 
enjoyed  the  same  right  accorded  the  gen- 
tler sex  by  our  law,  and  have  procured  ber 
own  deposition  to  be  taken,  and  bave  It 
used,  and  her  executor  might  also  have 
used  her  deposition  on  this  trial ;  and  no 
advantage  could  have.  In  such  case,  ac- 
crued to  plaintiff,  nor  possible  harm  or  In- 
justice to  defendant  or  to  the  executor  of 
her  will  on  final  trial.   If  all  cltlseoanf  the 
state  were  females,  or  It  all  suitors  In  the 
law  courts  were  females,  the  construction 
of  our  statutes,  necessarily  involved  In 
appellant's  contention,  woold  boKreatly 
strengthened.    But,  besides  the  favored 
class  to  whom  tbe  statute  extends  the 
personal  privilege  of  testifying  by  deposi- 
tion, there  exists  that  large  and  litigious 
and  unfavored  class,  the  male  citlsens.  up- 
on whom  no  sncfa  privilege  bas  been  con- 
ferred. Now,  let  ns  suppose  tbe  original 
detendantlnthlssult  tohavebeenamale,— 
one  of  the  unprivileged  class.— upon  whom 
tbe  right  to  testify  by  deposition  had 
not  been  conferred,  and  let  us  furtber  sup- 
pose such  male  defendant  had  been  alive 
at  tbe  timeof  taking  plaintlff'sdeposltlon, 
without  the  power  or  privilege  of  prepar- 
ing to  meet  It  by  bavlng  bis  own  drport- 
tlon  taken,  and  that  be  bad  snbaeqaentty 
died  before  trial,  conld  It  be  reaaonably 
insisted  that  tbe  plaintiff's  deposition 
could  have  been  properly  introduced  In  evi- 
dence on  tbe  trial  of  the  sol  t  re  vl  ved  against 
the  dead  man's  executor?    If  not.  the 
aniument  of  counsel  Is  specione.  In  this: 
that  by  the  same  statute  we  have  two 
rules  lor  recovery  ol  claims  against  tbe  es* 
tates  of  decedents  prescribed,— one  work- 
ing no  advantage  to  the  plaintiff,  nor 
hardship  to  the  defendant,  where  both 
parties  are  females;  but  the  other  work- 
ing nnconeclonabte   advantage    to  tbe 
plaintiff,  and  gross  Inequality  and  injus- 
tice to  the  defendant,  where  the  plaintiff 
is  a  female  and  the  defendant  la  a  mala. 
This  incongmons  construction  Is  not  to 
t>e  tolerated.  Tbe  general  laws  of  tbe 
s  ta  te  touching  property,  none  thelesa  than 
life  and  liberty,  must  bear  uniformly  on 
male  and  female  alike,  and  tbe  mere  defer- 
ence shown  woman  by  our  la  ws.  in  per- 
mitting ber.  In  certain  states  ot  cases,  to 
withdraw  from  a  public  examination  as  a 
witness  In  open  court,  and  to  testify  by 
deposition,  must  not  be  extended  beyond 
the  obvlODS  purpose  ot  the  l^lslature. 
Moreover,  under  the  statute  we  are  con- 
sidering, (section  1608,)  It  seems  certain 
from  an  examination  of  the  sixth  para- 
graph ot  said  section  that  in  cases  sncb  as 
we  have  presented  In  this  record  tbe  com- 
petency of  a  witness  doea  not  depend  ab- 
solutely upon  tbe  facts  existing  at  thetlma 
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the  depoRltion  waa  takrn;  for,  ootwlfb' 
fltandiDK  the  (act  that  the  deposition  of  a 
female,  or  of  any  witness  residing  in  this 
state,  but  more  than  60  miles  from  the 
place  of  trial,  may  have  been  taken,  yet, 
on  proper  Bhowloff,  the  finale  or  other 
witness  resldlus  more  than  60  miles  away 
may  be  compelled  to  appear  and  testify  In 
open  court.  In  these  classes  of  cases  the 
competency  of  the  evidence  offered  does 
not  depend  absolutely  upon  the  facta  ex- 
isting at  the  Mme  the  deposition  was 
taken,  but  upon  the  conditions  existing  at 
the  time  of  trial.  We  see  no  error  In  the 
rulings  of  the  coart  on  this  point. 

The  action  of  the  court.  In  its  Instmc- 
tlons,  in  excladlng  from  the  consideration 
of  the  Jury  the  question  of  punitory  dam- 
ages, is  also  assigned  for  error.  On  this 
point  it  will  be  safflclent  to  aay  that  at 
commou  law  the  action  would  have  bertn 
abated  upon  the  death  of  the  defendant, 
and  no  recovery  could  have  been  had 
against  her  representative.  The  doctrine 
nas  that  for  a  personal  wrong  the  offend- 
er could  not  be  followed  Into  the  grave, 
and  the  dead  be  visited  with  punishment. 
Our  statutes  have  modified  the  common 
law  to  the  extent  of  i)e<*mlttlng  a  recovery 
against  the  representative  of  the  deceased 
wrong-doer  to  an  amount  safflclent  to 
compensate  far  the  actual  damage  sus- 
tained by  the  Injured  party ;  but  the  realm 
of  the  dead  is  not  Invaded,  and  ponlsh- 
tnent  visited  upon  the  dead. 

This  brings  us  next  to  the  Instructions 
of  the  court  touching  compeosatory  dam- 
ages. By  the  second  Instruction  asked  by 
plaintiff  and  refused  by  the  court,  and  by 
thelnstmctlonfl^TenfoF  the  defendant,  the 
Jury  were  shot  op  to  return  damages.  If 
they  found  for  the  plaintiff,  not  exceeding 
the  actual  amount  In  dollars  and  cents 
shown  to  have  been  expended  by  the  plain- 
tiff In  procuring  her  release  from  the  In- 
sane asylum.  It  U  true  that  In  theln- 
fitrnction  given  for  defendant  the  Jury  was 
told  that  a  recovery  might  be  had  for  act- 
ual damnges,  but  by  the  second  refused  In- 
struction of  the  plaintiff  actual  damages 
were  held  not  to  Include  compensation  for 
mental  suEferlng  and  pain,  the  sense  of  hn- 
mlliatlon,  shame,  and  disgrace,  and  Injury 
to  reputation.  Inflicted  upon  and  endured 
by  plaintiff.  Here  was  actual  damage  to 
the  extent  of  fSOU,  and  actual  damage  tor 
11  days  of  time  lost  during  confinement  in 
the  asylum,  and  to  these  should  have  been 
added  damages  for  mental  pain  and  suffer- 
ing, shame,  and  mortification,  aud  Injury 
to  character.  Surely  these  Injuries  were 
real  ones,  and  compensation  for  these 
wuuld  have  been  an  award  of  actualdam- 
ages.  Compensatory  and  actual  damages 
are  one,  anacompeosatlon  for  wrongs  done 
to  one's  character  Is  In  no  sense  punitory. 
We  cannot  consent  that  actual  damages, 
in  this  case,  must  be  confined  to  the  few 
dollars  and  cents  shown  to  have  been  ex- 
pended by  plaintiff  to  secure  her  release 
from  the  asylum,  and  that  no  compensa- 
tory damages  were  awardable  for  shame 
and  anguish  and  hurt  to  character.  On 
this  point  we  are  of  opinion  the  action 
of  the  trial  coort  was  erroneous,  and  that 
Its  Judgment  must  be  reversed.  We  de- 
cline, however,  to  ndnatate  the  verdict  of 


the  Jury  on  the  first  trIaJ,  because  we  are 
not  satisfied  as  to  plaintiff's  right  to  a  re- 
covery absolutely.  The  evidence  shows 
that  the  plaintiff  was  the  minor  daughter 
of  the  defendant,  who  had  been  married, 
but  who,  at  tlie  time  of  the  alleged  Inju- 
ries, was  separated  and  living  away  from 
her  husband.  Whether  she  had  resumed 
ber  former  place  In  her  mother's  house, 
and  the  relationship,  with  Its  reciprocal 
rights  and  duties,  of  a  minor  child  to  her 
parent,  does  not  sufficiently  appear.  If 
byhermarriage  the  relation  of  parent  and 
child  had  been  finally  dissolved.  In  so  far 
as  that  rdatloQstaip  imposed  the  duty  up- 
on the  parent  to  protect  and  care  for  and 
control,  and  the  child  to  aid  and  comfort 
and  obey,  then  It  may  be  the  child  could 
successfully  maintain  an  action  against 
the  parent  for  personal  Injuries.  Butso~\ 
long  as  the  parent  Is  under  obligation  to  / 
care  for,  guide,  and  control,  and  the  child 
Is  under  reciprocal  obligation  to  aid  and 
comfort  aud  oliey,  no  such  action  as  this 
can  be  maintained.  The  peace  of  society, 
and  of  the  families  compoeTngsociety,  aud 
a  sound  public  policy,  designed  to  subs»'ve 
the  repose  ot  famlll^8„and  the  best  Interests 
of  society,  forbid  to  the  minor  child  a 
right  tQ  appear  in  court  in  the  assertion 
of  a  claim  to  civil  redress  for  personal  in- 
juries Buffered  at  the  hands  of  the  parent. 
The  state,  through  Its  criminal  laws,  will 
give  the  minor  child  protection  from  pa- 
rental violence  and  wrong-doing,  and  this 
Is  all  the  child  can  t>e  heard  to  demand. 
On  this  very  delicate  and  difficult  point  la 
the  case  the  evidence  is  most  unsatis- 
factory, and  lor  this  reason.  If  for  no  oth- 
er, we  decline  to  reinstate  the  first  verdict. 
Reversed  and  remanded. 


ROBIGBTBON  T.  MbOOM. 

(aupreme  CouH  qf  Mis»t$alppL  May  18. 1891.) 
Cbbtioraiu— Pkoobdubs— DisKusAi.  or  Warr. 

1.  A  defeated  lltlgaat  In  the  JosUce  court 
tendered  an  appeal-bood  totheJUBtfce,  who  prom- 
ised to  apranve  It  if  all  right.  Attar  the  time  for 
appeal  had  elapsed,  the  litigaat  learned  that  the 
Justioe  had  disapproved  the  Dond.  A  writ  of  cer- 
tiorari was  Issued  from  the  circuit  court,  but  the 
record  on  appeal  f^led  to  sbow  that  It  was 
served,  that  the  papers  were  produced.  Held^ 
that  it  was  error  to  dismiss  the  caae^  slnoe  pro- 
cess should  hare  been  Issoed  to  produce  the  orlg- 
inal  papers,  and  the  cause  delayed  to  aw^t  the 
return  thereof. 

8.  On  productiOD  of  the  papers  the  (drcult 
court  flhould  have  taken  evidence  as  to  the  reten- 
tion of  the  appeal-bond  and  as  to  the  solvency 
thereof,  aud,  if  satisfled  that  sach  retention  was 
illegal,  and  the  bond  solvent,  shoDld  have  tried 
the  case  on  its  merits. 

Appeal  from  elrcalt  court,  Tunica  coun- 
ty: K,  W.  WiLLi&usoN,  Judge. 

Proceedings  by  writ  of  certiorari  by  O. 
K.  Robertson  against  Oscar  Mboon. 
Judgment  for  defendant.  Plalntllf  ap- 
peals. Reversed. 

Robertson  sued  Mhoon  before  a  justice 
of  the  peace,  and  Judgment  wau  ren- 
dered against  him,  from  which  he  wished 
to  appeal.  He  executed  a  bond  with  two 
sureties  within  five  days  of  the  ad- 
verse Judgment,  and  tendered  It  to  the 
justice  of  the  peace,  who  stated  that  he 
would  examine  it,  and  approve  It  if  all 
right.  The  Justice  did  not  approve  It,  and 
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after  fin  days  bad  elapsed  (the  time 
tn  which  an  appeal  from  sncb  Judgment 
conld  be  taken)  Bobertson  for  the  firiit 
time  learned  that  his  appeal-bond  had 
been  dlsapprored.  Bobertson  then  filed 
a  petition  In  the  circuit  court,  giving  the 
facts,  and  alleging  that  the  bond  given  to 
the  Justice  was  a  solvent  one,  and  asked 
that  a  writ  of  etirtioruri  be  Issued,  requir- 
ing the  jQsttee  to  send  up  all  the  papers 
In  the  case,  and  that  it  be  tried  anew, 
and  that  the  Judgment  of  the  JoHtice  be  su- 
perseded. The  writ  of  certiorari  was  is- 
sued, but  the  record  does  not  ^how  that 
the  writ  was  served  upon  the  Justice,  or 
that  the  papers  were  producedas  required 
by  it.  Kobertson  then  made  a  motion 
that  his  appeal-bond  b«  appnived  and  his 
case  tried  anew,  and  introduced  evidence 
tn  prove  Ihe  allegations  of  his  petition  for 
certiorari,  which  motion  was  overruled, 
and  Jadgmcnt  rendered  against  him. 
MoTgtta  &  Bucbaoaa,  for  appellaDt. 

Woods,  3.  In  acting  upon  appellant's 
motion  to  approve  his  appeat-bund,  dock- 
et the  cautie,  and  prort^d  to  trial,  we  are 
of  opinion  that  the  court  below  should  not 
have  denied  the  same  wholly  because,  in 
the  then  condition  of  the  case.  It  was  Im- 
possible to  grant  the  entire  prayer  of  the 
motion.  With  the  petition  for  certiorari 
and  its  very  full  exhibits  before  the  court, 
if  It  was  true  (as  appears  from  the  record 
before  us)  that  the  magistrate  had  not 
been  served  with  notice  to  produce  the 
original  paperu  and  proceedings,  the  prop- 
er process  should  have  been  Issued,  and 
the  cause  delayed  to  await  the  return  of 
that  process.  If,  liowever,  in  fact,  the 
summons  for  the  magistrate,  which  bad 
been  Issued  when  tbepetltlooforcert/orjir/ 
was  filed,  liad  been  executed  upon  that 
officer,  hn  should  have  been  compelled  by 
due  process  to  produce  the  deitlred  papers 
and  proceedings.'  After  the  papers  and 
records  from  the  magistrate's  court  had 
been  brought  Into  court,  weare  of  opinion 
that  theclrcntt  courtshould  UiTeproceed- 
ed  to  hear  evidence  touching  the  alleged 
mlscondnct  of  the  ineglMtrate  In  taking 
and  retaining  the  appeal-bond,  and  In  aft- 
erwards declining  to  approve  the  same, 
though  the  same  was  porfectly  good,  as 
is  alleged,  and,  if  satisfied  of  the  solvency 
of  the  sureties  on  this  bond,  and  of  the 
truth  of  the  facts  averred  aa  to  his  mis- 
conduct In  dealing  with  It,  should  have 
approved  the  bond,  and  proceeded  to 
hear  thecasuon  Its  merits,  as  on  an  ap- 
peal. The  misconduct  of  officials  should 
not  be  permitted  to  defeat  litigants  of 
clear  rights  accorded  them  by  law ;  and 
the  circuit  court,  by  virtue  of  Us  Inherent 
powers  as  an  appellate  tribunal,  In  proper 
canes  should  exercise  its  authority  In  re- 
straining the  Inferior  tribunal,  and  con- 
straining it  to  yield  obedience  to  lawful 
requirement.   Reversed  and  remanded. 

Post  v.  Bird. 
(Swprmw  Court  tif  Florida.  Axig.  18, 1891.) 

BeRVICE  of  PrOCBSB — ATTACBMENT  —  EZGEPTIOITB 

TO  Charob  —  Fbaudulbkt  Cohtbtaxobs— Ez- 

BMPTIOHS. 

1.  A  process  emaastlns  from  a  court  of  com- 
petent JnriscUction,  and  not  void  upon  its  faoe^ 


should  be  eneuted,  by  the  ofllcer  to  whoaa  it  li 

properly  directed,  according  to  its  oommands; 
and  it  does  not  comport  with  his  duty  as  au  ex- 
ecutive officer  to  pass  jndgmentnpOQ  the  validity 
of  suoh  process,  and  ezeonte  it  or  not  as  he  asf 
Judge  beat. 

3.  A  writ  of  attachment  emanaUng  from  s 
court  of  competent  Jurisdiction,  returnable  on  Uw 
day  of  its  issuance,  or  to  the  next  term  of  ths 
court,  instead  of  the  next  rule-day,  is  not  void, 
and  the  officer  to  whom  ^t  is  directed  will  be  pro- 
tected In  executing  It  aocordlng  to  its  exigenn. 

8.  A  eeneral  axoeptioii  to  the  oharm  too 
oourt  to  the  ivry  will  not  he  sostaloed  if  tbs 
oharge  contain  a  single  oorrectiuropositiaQOf  law 
appifoable  to  the  case. 

4.  Wbwe  the  exception  to  a  portion  of  th« 
charge  Is  that  the  court  failed  to  give  an  addi- 
Uonal  or  qualifying  clause,  If  the  portion  of  tli« 
charge  excepted  to  Is  good  ao  far  aa  it  goes,  tlM 
only  way  the  party  excepting  can  avail  UnueU 
of  such  an  exception  is  by  requesting  the  ooozt 
to  give  tlie  adoutional  or  qoaltfrbis  elaoie,  aod, 
if  It  be  refused,  to  except  to  the  ruUag  ol  tbs 
oourt 

5.  A  charge  to  the  lory  which  does  not  sub- 
mit for  their  oonslderatton  any  taots  which  tisef 
may  not  consider  as  proven  by  the  testimony  in- 
trodooed  in  the  case  Is  not  erroneow  s^rnirnnil-g 
facts  not  proven. 

6.  Property  claimed  to  be  fraudulently  ooo- 
veyed  astooreoitors  m^twselBed  tm  proper  '^ 
oeedlngs  iastituted  by  them  for  that  porpoae,  and 
such  seizure  may  he  defended  by  snoiring  ttutt 
the  oonveyance  la  fraadulent  as  to  creditors,  and 
in  such  case  the  title  to  the  property  does  not 
pass  to  the  fraudulent  grautee  as  agsinsb  said 
orediton,  and  said  property  may  be  sub]flct«d 
to  the  payment  of  their  demands.  But  the  case 
is  different  whenever  the  oonveyed  property  tias 
been  aold  by  the  grantee,  and  Its  identity  gon& 
The  proceeds  arising  from  such  sale  cannot  be 
levied  upon  as  the  property  of  the  frsadnient 
debtor. 

7.  The  oooBtttutlonal  exemption  of  $1,001 
worth  of  personal  property  innres  totheliead  of  a 
family  residing  In  this  state,  and  befoee  a  psf^ 
can  avail  himself  of  such  exemption  he  mm 
showthst  he  Is  in  a  oondition  to  oUim  tlw  ex- 
emption. 

{SyUabM  bv  the  Oourt) 

Appeal  from  circuit  court,  JettersoD 
county;  David  8.  Walkbb,  Judge. 

T.  L.Clarkeftor Appellant,  &  Pa9eo,tor 
appellee. 

Mabrt,  J.  The  action  here  la  trespan 

instituted  In  the  Jefferson  drcnlt  court  by 
appellant  against  appellee  for  au  alleged 
forcible  entry  Into  a  certain  building,  aad 
the  taking  and  conversion  of  certale  per- 
sonal property.  There  are  two  counts  Id 
the  declaration.  In  the  first  it  is  alleged 
that  Post,  plaintiff  In  the  circuit  court,  on 
the  18th  day  ut  June,  A.  D.  1887,  was  la 
the  peaceable  and  lawful  possession  of  a 
certain  brick  store-house  situated  In  tin 
town  of  Montlcello,  Jefferson  county, Fla.. 
and,  being  so  possessed  thereof,  Daniel  B. 
Bird,  defendant  In  said  suit,  on  said  day, 
unlawfully,  wrongfully,  and  with  force 
and  arms,  entered  said  store-house,  and 
seised  and  took  from  the  poBseaslon  of  said 
platnUff  his  money,  goods  and  chattels, 
wares  and  merchandise,  then  and  there  be- 
ing In  said  store-house,  of  the  value  of 
9650,at)d  then  and  there  turned  said  plain- 
tiff out  of  said  store-house,  and  locked  tbe 
door  against  blm,  a^id  other  wrongs  to 
said  pltilntlft  then  and  there  did,  to  hi* 
damage  91.300. 
Tbe  second  count  allesas  that  said  plain- 
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tiff  on  (he  18th  day  of  June,  A.  D.  1887, 
uwned  and  was  lawfully  iJOBseesed  of  cer- 
tain money,  Kooda  and  chattels,  wares 
and  mercbandlBe,  of  the  value  of  f  tloO,then 
and  there  being  in  a  certain  brick  store- 
house  Bltnatedln  the  town  of  Montlcello, 
JelferBon  county,  Fla.,  and  that  said  d&* 
fendant,  Daniel  B.  Bird,  then  and  tberaiim- 
lawfaUy,  wrongfully,  and  with  force  and 
arms,  entered  said  store-house*  and  seised 
and  took  from  the  possesslun  of  said  plain- 
tiff said  goods,  to-wit,  970  lawful  and  cur- 
rent money  of  the  United  States,  and  cer- 
tain eoode,  wares,  and  mercbandlHe  men- 
tioned, of  the  value  of  9(!50,  and  that  said 
defendant  converted  them  to  his  own  use, 
or  wromcfully  deprived  said  plaintiff  of 
the  use  and  possesuiou  thereof;  and  said 
defendant,  well  knowiuK  that  said  money 
and  personal  propvrty  beloug^  to  plain- 
tiff, baa  not  as  yet  dpTivered  the  same,  or 
any  part  thereof,  to  him,  but  has  failed 
and  wholly  refused  bo  tu  do,  to  hie  dam- 
age fl,SO0. 

Tbe  ddendant,  Bird,  filed  four  pleas. 
The  Srstwati  tbe  general  issue;  second, 
that  tbe  premisen  and  property  In  the  dec- 
laration mentioned  were  not  at  tbe  time 
ol  tbe  alleged  trespass  tbe  property  erf  the 
plaintltr,  nor  were  they  In  bis  possessloo 
as  alleged,  and  this  be  is  ready  to  veri- 
fy; third,  that  he  has  not,  as  alleged  In 
tbe  plaintiff's  declaration,  converted  to 
his  own  use  the  money,  goods,  and  prop- 
erty therein  mentioned,  nor  has  he  wrong- 
fully deprived  the  plaintiff  of  tbe  use  and 
possession  thereof,  and  of  this  he  puts  him- 
self upon  the  country  ;  foortb,  that  the  al- 
leged entry  of  the  brick  store-huQse  men- 
tioned In  the  declaration,  and  the  seisare 
of  the  money,  goods  and  chattels,  wares 
and  merchandise,  then  and  there  being, 
was  not  a  trespass  u]ion  the  plalutiff  as 
alleged,  but  the  same  was  done  In  a  law- 
ful manner*  and  by  virtue  of  certain  writs 
of  attachment  issued  out  of  this  bunur- 
Bble  court,  which  wpi*e  placed  in  this  de- 
fendant's hands,  as  sheriff  of  Jefferson 
county,  which  said  writs  were  regular 
and  lawful,  and  this  defendant  avers  that 
the  personal  property  aforesaid  was  sub* 
Ject  to  the  said  writs,  and  he  was  only  in 
the  discharge  of  bis  official  duty  as  such 
■berifl  when  ho  entered  the  said  store  and 
B^ed  the  said  property  as  alleged,  and 
this  he  Is  ready  to  verify. 

No  demurrer  was  Hied  to  any  of  the 
pleas,  but  Issue  was  taken  upon  all  of 
them,  and  the  case  was  tried  before  a  jury 
at  the  fall  term,  A.  D.  1887,  of  the  circuit 
conrt  of  Jefferson  county,  and  resulted  in 
n  verdict  and  Judgment  for  defendant. 
Bird.  Upon  tbe  return  of  the  verdict  by 
tbe  Jury,  plaintiff  below  moved  tbe  court 
tu  set  aside  the  verdict  and  grant  a  new 
trial  for  the  following  reasons:  (1)  Be- 
cM use  tbe  verdict  is  contrary  tu  the  law ; 
(2)  because  the  verdict  Is  contrary  to  the 
evidence;  (3)  because  tlie  verdict  Is  con- 
trary to  both  law  and  evidence;  (4)  be- 
cause the  verdict  Is  contrary  to  the  charge 
of  the  court;  (5)  because  the  court  erred 
in  not  chaiging  the  Jury,  in  addition  to 
what  is  contained  in  the  first  paragraph 
of  the  charge,  that  If  the  sale  was  buna 
Sde,  and  for  a  valuable  consideration,  the 
mere  fact  that  the  effect  ol  socb  sale  was 
v.9bo.no.26— 56^ 


to  hinder  and  delay  creditors  la  tbe  collec- 
tion of  their  claims  did  not  render  the 
sale  void  as  to  creditors;  (6>  because- 
there  was  error  In  the  second  paragraplk 
of  tlie  vbai^,  as  It  tends  to  leave  tbe  im- 
presaion  on  the  minds  of  the  Jury  that 
there  was  evidence  that  a  part  of  the  con- 
sideration for  the  sale  was  that  Oarwood 
was  to  retain  possession  of  the  goods  a» 
he  bad  before,  and  was  to  take  from  tbe 
■tore  sQch  goods  as  his  family  might  neeA 
from  time  to  time,  and  was,  when  be  baA 
settled  with  his  creditors,  to  take  th» 
goods  back  as  bis  own,  and  that  the  JurT* 
was  misled  by  this  portion  of  the  charge^ 
(7)  that  tbe  court  erred  in  relusiug  to 
charge  tbe  Jury  as  requested  by  plaintiff. 
This  motion  was  overruled  by  the  courts 
and  a  final  Judgment  entered  fur  defend- 
ant below,  from  which  an  appeal  is  prus^ 
CD  ted  to  this  court. 

The  errors  asidgned  by  appellant  arer 
(1)  Thattbeconrt  erred  in  admlttlngtib 
evidence  the  writs  of  attachment  agalnsfc 
Oarwood;  (2)  that  the  court  erred  in  the 
charge  given  to  tbe  Jury,  and  in  refusinff 
to  charge  tbe  Jury  as  requested  by  appel- 
lant; (S)  that  tbe  court  erred  in  cbarginE 
tbe  jury,  in  effect,  that  before  they  coulA 
find  for  appellant  they  must  believe  that 
Garwood,  in  making  the  sale  to  Post,  had 
no  design  to  binder  or  delay  other  credit- 
ors In  tbe  collection  of  tlieirclalmsagalnst 
bim;  (4)  that  the  second  paragraph  of  tbe 
charge  as  given  Is  erroneous,  as  Itassume* 
and  was  based  upon  a  state  of  facts  note 
proven,  and  the  Jury  was  misled  bylt» 
(6)  that  the  conrt  erred  In  refusing  to 
charge  tbe  Jury  as  requested  by  appellant^ 
vis. :  First,  that  tbe  proceeds  of  8ale» 
made  by  Post  after  be  purchased  fronk 
Garwood  were  not  subject  to  seizure  un- 
der attachments  against  Garwood;  see- 
OBd,  that  property  exempt  from  forced 
sale  undei*  the  eunstttutiou  andlawsof  thflr 
state  of  Florida  Is  not  susceptible  of  frand- 
olent  alienation  as  against,  creditors;  (6> 
that  tbe  court  erred  in  refusing  to  grant- 
a  new  trial  on  the  grounds  set  fortb  In 
appellant's  motion. 

The  first  error  assigned  Is  based  upon 
the  ruling  of  tbe  trial  Judge  admitting  In 
evidence,  over  tbe  objection  of  appellant,, 
the  writs  of  attachment  issued  in  certain 
suits  instituted  against  one  C  J.  Gar- 
wood. 

From  tbe  evidence  certified  to  as  by  tbe 
bill  of  exceptions,  It  appears  that  appel- 
lant. Font,  claimed  the  personal  property 
in  question  by  purchase  from  Garwood 
made  on  the  17th  day  of  June,  A.  D.  18S7^ 
Appellee  contends  under  his  second  plea 
that  Post  did  not  own  the  property,  and 
was  not  in  posseBslf>n  of  It,  when  be  levied 
certain  writs  of  attachment  on  It:  and 
under  tbe  foartli  plen  he  further  contends- 
tbat.  If  Garwood  made  u  saleofsald  prop- 
erty tu  Post.  It  was  fraudulent  and  void 
as  to  tbe  creditors  of  Garwood.  Appellee 
seeks  to  Justify  tbe  taking  of  said  proper- 
ty under  bis  fourth  plea  by  virtue  of  cer- 
tain writs  of  attachment  Issued  from  the 
circuit  court  for  JeHereonconnty, and  tbat 
said  property  was  liable  to  be  seized  un- 
der said  writs.  It  appears  from  the  rec- 
ord tbat  three  writs  of  attachment  in  the 
suits  of  Gustavo  £ckateln  A.  Co.  against 
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C.  3.  Garwood,  Meinhard  Bros.  &  Co. 
airalDBt  C.  J.  Garwood,  and  Frank  &  Co. 
«KainBt  C.  J.  Garwood,  weie  iHSiied  by  the 
clerk  of  the  circuit  court  lo  and  for  Jelfer- 
«in  eoant?  on  tbe  18th  day  of  June,  A.  D. 
1887,  directed  to  the  sheriff  of  eatdcoanty, 
commandlDg  him  to  attach  and  take  Into 
fats  custody  so  much  of  the  lands  and  ten- 
ements, Koods  and  chattels,  of  Charles  J. 
<1arwoud  as  will  be  sufSclent  to  satisfy 
the  demands  ol  said  pHtntllfa  mentloQed 
Id  fiald  writs.  The  writ  of  attachment 
Issued  In  the  salt  of  Eckstein  ftCo.  afralnst 
Oarwood  was  made  returnable  before 
the  ludKe  of  said  circuit  court  on  tbe  18th 
<lay  of  J  une,  A.  D.  18S7.  nest,  and  the  writs 
in  the  other  two  cases  were  made  return- 
able before  the  said  Jod);e  on  the  first  day 
of  the  fall  term,  1887,  ot  the  circuit  court 
tor  said  county.  The  fail  term  was  In 
November,  1887.  All  of  these  write  went 
Into  the  bunds  of  appellee,  as  sheriff  of  Jef- 
ferson county,  Fla.,  on  the  18th  day  of  .1  uce, 
A.  D.  1S»7,  tbe  day  of  their  Issuance,  and, 
as  appears  by  his  return  Indorsed  there- 
on, were  levied  on  the  property  in  question 
the  same  day.  It  also  appears  from  a 
further  Indorsement  on  the  wiit  Issued  In 
tbe  case  of  Frank  &  Go.  agelnst  Garwood 
that  appellee,  as  sherlfT,  retained  the  prop- 
erty attached  until  a  writ  of  S.  fa.  Issued 
apon  a  Judgment  rendered  In  said  cause 
was  placed  in  his  hMnds,  and  that  he  then 
Jield  the  said  property  by  virtue  of  the  said 
■writ  of  A.  fH.  The  latter  writ  went  Into 
tils  hands  as  sherilt  on  the  aoth  dayof  Sep- 
tember, A.  D.  1887. 

The  record  farther  dlseloaes  tbe  fact  that 
Oarwood,  defendant  In  tbe  attachment 
«oits,  by  attorney,  made  a  motion  on  the 
18th  day  uf  June,  1887,  before  the  Judge  ot 
fiald  circuit,  at  chambers,  to  dissolve  the 
attachments  Issued  in  said  suits.  The 
xrounds  of  the  motion  to  dissolve  were 
that  the  cau«e8  asalRned  tor  IsaulDgr  the 
attachments  were  untrue,  and  were  trav- 
ersed by  aflidavlta;  that  the  recitals  lu 
the  attachment  bonds  did  nut  corre- 
flpond  with  the  writs;  andthat  said  writs 
wei'e  not  returnable  as  required  by  law, 
A  Jury  was  called  for  the  Issue  made  by 
tbe  traverse,  the  trial  on  which  was  post- 
poned, and  the  other  grounds  ol  the  mo- 
tion todlsfiolvetbeattachmentBwere  over- 
ruled by  theconrt.  At  the  time  this  mo- 
tion was  beard,  to-wit,  the  ISth  day  of 
June,  A.  D.  1887,  plaintiffs  In  the  attach- 
ment suits,  by  attorney,  moved  the  court 
to  amend  tbe  said  writs  ot  attachment  by 
making  them  returnable  to  tbe  nextrule- 
4ay  after  their  issuance,  but  It  does  not 
appear  from  the  record  what  disposition 
was  ever  made  ot  thle  motion.  It  does 
appear  that  Judgment  were  subsequently 
entered  In  said  suits  against  Garwood. 
The  objection  to  the  Introduction  of  these 
writs  In  evidence  is  that  they  were  not 
ninde  returnable  as  required  by  statute 
and  the  rules  ot  practice. 

The  objection  here  presented  does  not 
Involve  the  same  point  that  was  cousid- 
ered  by  thlis  court  In  tbe  case  of  Howling 

Bowden,  25  Fla.  712,  6  Sonth.  Rep.  765. 
In  that  case  the  slierlff  attempted  to  Justi- 
fy the  taking  of  persounl  property  by  vir- 
tue of  a  writ  ot  attachment,  but  it  ap- 
peared  that  be  failed  to  return  the  writ 


on  the  rule-day  to  which  It  was  made  re- 
turnable, f>r  to  show  any  excuse  torn  ot 
doing  so.  The  objection  was  not  to  tbe 
form  or  aufflclency  of  the  writ,  but  to  the 
conduct  of  tbe  oflRcerln  returning  It.  Here 
there  Is  no  contention  that  the  officer  did 
not  execute  and  return  the  writs  accord- 
ing to  the  exigency,  but  it  is  Insisted  that 
the  writs,  not  being  made  returnable  to 
tbe  next  rule-day  after  their  Issuance,  can 
afford  no  protection  to  the  ofllcer  who 
executed  them,  though  In  obedience  to 
their  command.  Tbe  writs  In  question 
were  based  upon  afBdavlts  and  bonds, 
and  emanated  from  a  court  of  competent 
Jurisdiction,  and  were  made  returnable  to 
the  court  from   which  they  Issued,  al- 
tliough  not  to  the  rule-day  prescribed  by 
statute.  The  record  shows  that  defend- 
ant In  the  attachment  salts  made  a  mo- 
tion to  dissolve  the  attachments  becanse 
the  writs  were  not  made  returnable  prop- 
erly, and  that  this  motion  was  overruled; 
and,  further,  that  a  motion  was  made  to 
amend  tbe  writs  in  this  respect,  and,  al- 
though we  are  not  informed  of  what  dis- 
position was  made  of  this  motion,  it 
does  appear  that  judgments  were  subse- 
quently entered  in  said  suits  against  de- 
fendant. As  between  Garwood,  tbe  at- 
tachment debtor,  and  the  attaching  cred- 
itors, the  writs  were  not  absolutely  void, 
and   were    susceptible  of  amendment. 
Wap.  Attachm.  p.  141 ;  Bray  v.  Bray,  30 
Mich.  479;  Wight  v.  Hale,  2  Cusb.  4KG; 
Wright  V.  Moran,  43  N.J.  Law.  49.  From 
the  record  before  us  we  would  be  JuatlSed 
in  concluding  that  tbe  court  made  all 
amendments  and  corrections  Decessary  to 
the  exercise  of  Its  Jurisdiction.    Bat.  how- 
ever this  may  De,it  is  settled  by  authority 
that  where  process  Is  good  upon  Its  face, 
and  emanates  from  a  court  of  competent 
Jurisdiction,  tbe  ofllcer  who  executes  It  ac- 
cording to  its  exigency  will  be  pnitected 
underlt.  Wan.  Attachm.p.l44.§4:  Bugert 
V.  Phelps,  14  Wis.  88:  Grace  v.  Mitchell,  31 
Wis.  58S;  Olmsted  v.  Hoyt.  4  Dav,  436; 
Parker  V.  Walrod.  16  Wend.  514;  Cody  ». 
Quinn,  6  Ired.  191 ;  Luddlngton  v.  Peck, 
2  Conn.  700;  ChurcblU  v.  Chnrehlll,  12  Vt. 
661.    The  writs  In  question  emanating 
from  a  court  of  competent  Jurisdiction, 
and  not  bedng  void  upon  their  face,  it  was 
the  duty  ot  the  sheriff  to  execute  them  ac- 
cording to  their  commands.   It  dues  not 
comport  with  law  or  correct  policy  to 
permit  an  executive  officer  to  pass  Judjf- 
ment  upon  a  proceeding  ot  a  court  olcutu- 
petent  Jnrlsdletlun,  whose  process  he  is  re- 
quired to  execute,  and  obey  It  or  not  as 
he  may  Judge  best.  Taylor  r.  Alexandei, 
6  Ohio,  144;  Parsons  v.  Loyd,  3  Wlls.  341. 
The  objection  Interposed  here  comes  In  the 
way  ot  a  collateral  attack  upon  the  at- 
tachment proceedings  against  Garwood; 
and  whatever  Is  susceptible  ol  amendment 
should,  on  such  an  attack,  have  the  same 
effect  as  If  amended.  Any  other  rule  would 
permit  Judgments  of  courts  ol  competent 
Jurisdiction  to  be  disturbed  by  collateral 
assaults  for  defects  and  irregularities  that 
might  have  t>een  cured  by  amendment  U 
the  objections  bad  been  made  in  time.  ^Ve 
think  tbe  court  did  not  err  in  permltTiDS 
the  writs  to  be  Introduced  in  evidence,  lu 
connection  with  evidence  tending  to  show 
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that  the  property  Isvlad  on  was  liable  to 

the  write. 

The  secoDd  assignment  ol  error  la  that 
the  CO  art  »red  In  the  charge  given  to  the 
Jury,  and  In  retnelnK  to  charge  the  jary  aa 
reqaeeted  by  appellant.  We  will  conaldw 
the  refusal  of  the  conrt  to  give  cbargee  re- 
qncKted  by  appellant  nader  the  fifth  aa- 
etgn  ment  ol  error.  The  only  charge  given 
by  the  court  to  the  Jury  la  aa  folio  wa :  "  If 
yon  believe  from  the  evldmee  that  the 
sale  from  Garwood  to  Post  waa  honeetly 
made,  and  that  there  was  no  design  to 
detrand  ble  credltom,  or  to  delayer  hinder 
them  in  the  collection  of  their  claims 
against  him,  then  yoar  verdict  ahoald  be 
for  the  plaintiff  for  a  sum  eqnal  to  the 
valae  ol  any  gnode  which  the  evidence 
•hows  the  deleadant  took  from  the  plain- 
tiff; bnt  ifyov  bdleve  from  the  evidence 
that  Oarwood  waa  Insolvent,  and  sold 
his  whole  stock  of  gouda  to  Post  for  a 
certain  price,  and  that  a  part  of  the  con- 
dltioa  was  that  Garwood  waa  to  remain 
in  poBBession  as  agent  or  clerk,  aad  was 
to  continue  to  sell  the  goods  as  he  had 
been  doing  before,  and  was  to  take  from 
the  stock  of  goods  anch  as  his  family 
might  need  from  time  to  time,  cbarglog 
them  to  himself,  and  was,  when  he  had 
settled  with  bis  creditors,  to  tH^«  the 
goods  back  as  hla  own,  then  the  law, 
liowever  honeat  the  Intention  of  the  par> 
ties  may  have  been,  consldm  said  sale  as 
against  law  and  public  policy,  and  abso- 
lutely nnll  and  void,  and  yon  must  find  for 
the  defendant.  The  Jury  are  tbe  exeln- 
idve  Judges  as  to  tbe  evidence,  and  Its 
weight  and  credibility.**  This  exception 
of  appellant  cannot  be  snstafned.  There 
was  a  general  exception  to  the  entire 
chargeof  the  court,  and  it  Is  well  settled  in 
thlscourtthatanchan  exception  cannot  be 
sustained  It  the  cbni^e.  contains  a  single 
correct  proposition  of  law  applicable  to 
the  facts  of  tbe  case.  Metsger  v.  State,  18 
Fla.  4S1;  Baker  v.  Chatfleld,  28  Fla.  540. 
2  8ontb.  Rep.  822;  Pinaon  v.  State.  9 
South.  Rep.  706,  (decided  at  the  present 
term  of  tbis  court.)  An  examination  of 
the  entire  charge  given  above  shows  that 
it  does  contain  a  correct  proposition  of 
law,  and  hence  this  exception  mnst  fall. 

Tbe  third  assignment  of  erroris  that  the 
court  erred  In  chatting  the  Jury.  In  effect, 
that  before  they  could  find  for  appellant 
they  must  believe  that  Garwood,  In  mak- 
ing the  si^e  to  Post,  had  no  deslgrn  to  hin- 
der or  delay  other  creditors  in  the  collec- 
tion ol  ^eir  claims  agatost  him.  The  ex- 
ception to  the  nbarxe  as  presented  In  this 
asMlgnment  of  error  was  not  taken  at  the 
time  the  charge  waa  given,  or  In  the  mo- 
tion for  a  new  trial.  In  the  motion  for  a 
new  trial  one  of  the  grounds  alleged  la 
**  that  the  court  erred  In  not  charging  the 
Jury,  In  addition  to  what  Is  contained  In 
the  first  paragraph  of  the  charge,  that  If 
the  sale  was  dona  £de,  and  for  a  valuable 
consideration,  the  mere  fact  that  tbe  ef- 
fect of  such  sale  was  to  hinder  or  delay 
creditors  In  the  collection  of  their  claims 
did  not  render  the  sale  void  as  to  credit- 
ors."  The  court  was  not  requested  to 
^ve  the  additional  matter,  the  omission 
to  give  which  Is  alleged  as  error  in  the 
motion.   Tbe  only  way  appellant  can  be 


heard  In  this  court  on  the  aselgnmrat  of 
error  now  made  is  by  constmiug  It  as  an 
exception  to  the  paragraph  of  the  charge 
as  being  erroneous  without  tbe  additional 
or  qualifying  clause  embodied  in  the  mo- 
tion for  a  new  trial.  In  the  flrMt  para- 
graph of  the  charge  the  court  Instructed 
the  Jury  that  If  they  believed  from  the  evi- 
dence that  tbe  s^e  from  Garwood  to 
Post  was  honestly  made,  and  there  was 
no  design  to  dtf  rand  his  creditors,  or  de- 
lay or  hinder  them  In  the  collection  of 
xhtSr  claims  against  them,  their  \erdlct 
should  be  for  the  plaintiff,  etc.  Tbe  ex- 
ception taken  to  this  paragraph  of  tbe 
charge  lu  tbe  motion  for  new  trial  Is  that 
the  court  erred  In  not  giving  the  addition- 
al  clause  set  out  in  the  motion.  If  what 
was  given  Is  correct,  this  exception  must 
fall,  because  the  only  error  alleged  Is 
that  tbis  portion  of  the  charge  Is  error 
without  the  qualifying  language  men- 
tioned. It  tbe  sale  was  entered  Into  by 
Garwood  and  Post  for  the  purpose  of  de- 
Irandittg,  hindering,  or  delaying  tbe  for- 
mer's creditors.  It  would  be  void  as  to 
them.  Tbe  portion  of  tbe  charge  under 
consideration  directs  the  Jury  that  If  they 
believe  from  the  evidence  that  the  sale  was 
honestly  made,  and  there  was  no  design 
to  defraud,  hinder,  or  delay  the  creditors 
of  Garwood,  the  verdict  must  be  for  plain- 
tiff. While  the  additional  clnuse,  "that 
if  the  sale  was  made  boa»  Sde,  and  for  a 
valuable  roasideratlon.  the  mere  fact  that 
the  effect  of  sneb  sale  was  tu  hinder  or  de- 
lay creditors  In  the  collection  of  their 
claims  would  not  render  the  sale  void," 
might  properly  have  been  given  by  the 
court,  yet  we  are  unable  to  aee  that  ita 
ahaence  renders  what  was  given  errone- 
ous. If  appellant  deelred  to  have  the 
qualifying  matter  glren  to  tbe  Jury  along 
with  what  the  court  did  ctaarge,  he  should 
have  requeated  the  court  to  give  It,  and 
upon  Ita  refusal  have  taken  an  ezcnptlon 
to  tbe  ruling  of  tbe  court. 

The  fourth  aflsignment  of  error  ie  that 
the  aecond  paragraph  of  the  charge  aa 
given  is  erroneous,  as  It  assumed  and  was 
based  upon  a  state  ol  facts  not  proven, 
and  the  Jury  was  misled  by  it.  It  must  bo 
conceded  that  the  trial  Judge  has  no  right 
to  assume.  In  his  charge  to  the  Jury,  a 
state  of  facta  not  proven,  and  present  the 
same  for  their  consideration.  Tbe  correct- 
ness of  the  paragraph  of  the  cliai^e  lu 
question  must  therefore  depend  upon  the 
evidence  introduced  In  the  case.  This  par- 
agraph Is  as  follows:  "If  tbe  Jury  believe 
from  tbe  evidence  that  Garwood  was  In- 
solvent, and  sold  his  whole  stock  of  goods 
to  Post  for  a  certain  price,  and  that  a 
part  of  the  consideration  was  that  Gar- 
wood was  to  remain  In  possessiun  as 
agent  or  clerk,  and  was  to  continue  to  sell 
the  goods  as  he  bad  been  doing  betnre,and 
was  to  take  from  tbe  stock  of  goods  such 
as  his  family  might  need  from  time  to 
time,  charging  tbem  to  himself,  and  was, 
when  he  bad  settled  with  his  creditors,  to 
take  tbe  goods  back  as  his  own,  then  tbe 
law,  however  honest  the  intention  of  tbe 
parties  may  have  been,  considers  such  sale 
as  against  law  and  public  policy,  and  ab- 
solutely null  and  void."  Tbe  testimony 
of  the  witnesses  as  to  the  value  of  the 
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froodB  oialmed  to  hare  been  pnrcbBBed  1^ 
Foet  from  Qarwond  varied  from  9760  to 
91,600 ;  and  Mr.  Garwood  Bays  In  his  testi- 
mony that  be  owned  not  exceeding  S300 
wortb  of  personal  property  above  what 
be  sold  to  Post,  and  at  that  time  be  owed 
about  93,3(X>.  Tbere  Is  no  qaeetlon  bat 
that  the  atleKed  sale  wan  for  the  entire 
stork  of  goods,  wares,  and  merchandise 
owned  by  Oarwood  at  the  time  of  said 
■ale.  Garwood  farther  testified  that  be 
was  advised  that  be  bad  the  right  to  sell 
the  stocb  of  goods  at  the  time  be  made  the 
sale  to  Post.  He  says:  "I  sold  them  In 
order  that  I  might  be  In  a  position  to  pay 
my  other  creditors.  I  was  at  the  time 
feariul  that  my  creditors  would  close  me 
op.  My  anderatcmdlng  with  Mr.  Post  at 
the  time  I  made  the  sale  to  blm  was  that 
I  was  to  be  employed  by  blm  to  carry  on 
the  business  for  blm^  and  he  was  to  fur- 
nish more  goods  as  they  were  needed.  We 
made  no  agreement  as  to  how  I  was  to 
be  paid,— whether  I  was  to  bare  a  salary 
or  an  Interest.  My  object  was  to  keep  my 
creditor*  from  breaking  me  ap.  I  was  ex- 
pecting other  eredltora  to  be  on  the  way. 
and  we  hurried  ap  matters.  I  think  the 
nnderstandlng  was  that  I  could  get  the 
bnslness  back  when  I  got  on  my  feet 
again.  I  was  to  be  allowed  to  take  out 
of  the  stock  goods  as  I  needed  for  my  fam- 
ily, Just  as  I  do  now  In  my  present  busi- 
ness, and  charge  myself  wltb  them."  He 
furtheretated:.  "I  am  now  carrying  on  a 
mercantile  baalness  as  agent  for  J.  T. 
Budd.  I  have  no  Interest  In  the  business. 
Alter  I  sold  ont  to  Mr.  Post,  I  expected  to 
carry  on  the  bnslness  for  him  In  tbe  same 
way."  Appellant,  Post,  soys  that  np  to 
the  time  of  the  selsare  of  the  goods  under 
attachment  he  had  mada  no  contract  for 
tbe  hire  of  clerks,  and  bad  made  no  defl' 
nlte  arrangement  wltb  Mr.  Garwood.  He 
does  not  contradict  what  Garwood  sf^ 
about  the  sale.  Tbe  charge,  as  applied  to 
tbe  evidence  in  the  case,  did  not,  In  oar 
opinion,  submit  for  the  consideration  of 
the  Jury  any  facts  wfalcfa  they  might  not 
bare  considered  as  proren  by  the  testi- 
mony before  them,  and  the  paragraph  of 
the  charge  in  question  la  not  amenable  to 
tbe  objection  made. 

The  fifth  assignment  of  error  Is  that  tbe 
court  refused  to  give  cbaitees  requested  by 
appellant.  The  Urst  charge  requested  by 
appellant  to  be  given,  and  refused  by  the 
conrt,ls  that  "if  you  find  that  goods  were 
sold  by  Post  after  he  purchased  from  Gar- 
wood, and  that  the  proceeds  ol  sneh  sale 
have  been  seised  by  defendant  under  tbe 
attachments,  you  will  find  a  verdict  for 
the  amount  of  such  proceeds  In  any  event, 
as  such  proceeds  are  not  liable  to  tbe  at- 
tachments. "  The  declaration  alleges  that 
defendant  seised  and  took  from  the  pos- 
session of  plaintiff  970  current  mtmey  of 
tbe  TTnlted  States,  as  well  as  otber  per* 
Bonal  property  therein  described.  Gar- 
wood says :  "  Mr.  Post  was  In  tbe  store 
when  thfl  sheriff  levied  tbe  attachment. 
The  Kherin  took  from  tbe  drawer  967  In 
caflh,  which  was  the  proceeds  of  goods 
sold  on  Saturday."  Tbe  alleged  enleto 
Post  was  on  Friday.  Post  says  In  his 
testimony  that  the  defendant  levied  the 
writ  of  attachment  about  ball  past  8  or  1 


o'clock  on  June  1S»  1887,  whleh  warn  Sator* 
day,  and  ordered  tbe  store  closed  and  all 
salea  stopped.  "He  then  bad  Mr.  Gar- 
wood and  myself  to  deliver  to  blm  the 
money  for  the  sales  made  that  day.  He 
demanded  this  money,  and  It  was  deliv. 
ered  to  blm.  I  think  tbere  was  about  9&0, 
but  do  not  recollect  the  exact  amount.  I 
bad  a  memorandnm  of  tbe  amount,  but 
baveloflt  It."  The  appellee  admits  that 
be  got  from  tbe  drawer.  In  the  store  wbere 
tbe  goods  were  found,  from  967  to  960, 
and  took  posseRslon  of  It  under  the  writs. 
Appellant  s  position  In  reference  to  the 
money  Is  tbac,  conceding  the  sale  from 
Garwood  to  Post  to  be  fraudulent  as  to 
the  ft>rmer's  creditors,  It  is  good  until  set 
aside  by  proper  legal  proceedings,  and 
that  tbemnn«yand  proceeds  received  by 
Post  for  goods  sold  before  tbe  levy  of  tbe 
attachments  were  not  liable  to  selcure  un- 
der said  writs  in  an  action  at  law.  Con- 
ceding that  there  was  a  completed  sale 
from  Garwood  to  Post  h^ore  tbe  money 
was  received  for  the  goods  on  Satordaj, 
and  before  tbe  levy  of  the  attaebmenta,  we 
tblnk  tbe  position  of  appellant  la  oirreet. 
This  point  was  directly  decided  in  tbe  case 
of  Lawrence  V.  Bank,  86  N.  Y.  820.  It  was 
said  In  this  case  that  the  sberUf  may 
donbtleas  attach  any  property  wfalcb  was 
transferred  by  tbe  fraudulent  aasfgnment, 
an<l  hold  It  subject  to  the  dedsion  of  the 
court  upon  the  question  of  fraud.  But  In 
such  a  vase  be  must  defend  Idle  adiare  In 
behalf  ot  tbe  crediturs,  and  abow  that  tbe 
assignment  was  fraudulent  as  to  tbe 
plaintiff's  debt.  An  to  creditors,  the  title 
to  Bucta  property  does  not  pass  If  the  as* 
slgnment  is  fraudulent,  but  Is  liable  to 
selsare  to  satisfy  tbe  plalntlft's  debt.  Tbe 
case  is,  however,  dlOerent  when  tbe  as- 
signed property  baa  been  sold  by  tbe  as- 
slgnee.andltsjdentltygone.  The  proceeds 
cannot  be  attached  or  levied  upon  by  tbe 
sheriff  as  the  debtor's  property.  Setting 
aside  the  assignment,  simply,  wuuld  not 
vest  tbe  title  to  such  proceeds  In  the  debt- 
or. The  rule  announced  in  this  case  has 
been  approved  In  the  text  of  Banip  on 
Frandnlent  Oouveyances.  p.  460,  and  by 
Walt  In  bis  book  on  Fraadolent  Convey- 
ances and  Creditors'  Bills,  p.  191,  §  120.  In 
these  authorities  it  is  said  the  only  remedy 
of  the  creditor  in  such  a  case  la  to  Insti- 
tute a  creditors'  suit,  and  fasten  a  trust 
upon  sncta  proceeds  for  the  benefit  of  cred- 
itors, wlilch  necessarily  confirms  the  legal 
title  of  tbe  assignee  to  the  assigned  prop, 
erty.  Instead  of  annulling  it,  as  would  be 
the  case  It  the  sheriff  had  seised  the  as- 
signed property  Instead  of  the  proceeds. 
The  same  view  is  tAken  in  the  ease  of 
Campbell  V.  Railroad  Co.,  46  Barb.  540; 
Thurber  v.  Blanck,  50.N.  T.  80;  Tnbb  v. 
Williams,  7  Humpb.  867,  and  Richards  v. 
Ewing,  11  Humpb.  827.  A  different  view 
has  been  t^ken  In  some  decisions:  tnit  tbe 
rule  above  announced,  we  think,  Is  sound. 
The  statute  against fraadulont  alienations 
operates  upon  tbe  property  fraudulently 
couveyed ;  and  notwithstanding  the 
words  "utterly  void,"  applied  to  such  con- 
veyances, tbey  are  not,  even  as  to  credit- 
ors, void,  but  voidable.  Wait,  Fraud. 
Conv.  }  19;  Andrews  v.  Marsball,  43  Me. 
272.  In  tbe  case  ot  Neal  r.  Gr^4)ry,  19 
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Fla.  866,  It  Is  said  a  bona  fde  pvruliaser 
lor  value,  wltbont  notlue  Irum  a  f raudo- 
lent  grantee,  iiets  a  good  title.  As  agalDSt 
the  debtor,  the  deed  Is  eHeetnal,  and  tbe 
fraudulent  (rrantoe  has  a  title  and  right  to 
alienate.  The  only  Infirmity  In  bis  title  Is 
Its  liability  to  he  impeached  by  creditors. 
As  to  nil  others  it  Is  perfect ;  and,  when  It 
lioii  passecl  iato  the  bands  ol  a  boaa  Ade 
purchaser  for  value,  even  this  Infirmity  Is 
cored,  and  tbe  title  becomes  sound  and  In- 
defeasible. On  the  assnmption  that  Oar- 
woo<l  sold  to  Post,  even  if  the  sale  was 
believed  by  thejnry  to  be  fraudulent  as  to 
the  former's  creditors,  the  court  erred  In 
refuRing  to  give  the  charge  reg nested  In 
reference  to  the  money  arising  from  tbe 
sale  of  goofls  before  the  attachments  were 
levied.  Bat  appellee  further  conteads  that 
under  hia  second  plea  tbe  ownership  of  ap- 
pellant In  the  property  In  question  was 
put  In  Issue,  and  the  Jury  returned  a  gen- 
eral verdict  for  defendant,  and  that  api»el- 
lant  Is  concluded  thereby  U  theerklence 
sumtalns  a  finding  under  this  plea.  This 
contention  Involves  a  consideration  ut  the 
CQHC  m  reference  to  the  sale  as  between 
Garwood  and  Post.  Appellee  says  that 
tbe  sale  was  not  complete,  as  between 
these  parties,  at  the  time  i>f  the  levy  ol  tbe 
attachments.  It  Is  apparent  from  an  ex- 
amination of  the  charge  given  to  the  Jury 
that  thecourtdld  notsnbmlt  to  them  this 
phase  of  the  case.  The  Instruction  of  tbe 
court  to  the  Jury  directs  them  that  It  they 
brieve  from  the  evidence  that  the  sale 
from  Garwood  to  Post  was  honestly 
made,  and  there  was  no  design  to  defraud 
or  hinder  or  delay  Garwood's  creditors, 
they  mnst  find  ff>r  plaintiff.  No  luutrnc- 
tlon  was  asked  by  appellee  as  to  what 
was  requisite  to  constitute  a  complete 
sale  as  between  the  parties;  and  from  tbe 
record  It  appears  that  the  qaestlon  sub- 
mitted to  tl>e  Jury  was  whether  the  sale 
waa  fraodulsnt  or  not.  From  the  evi- 
dence In  the  record  before  us,  we  think 
therewas  no  escaping  the  conclusion  that, 
as  between  Garwood  and  Post,  there  was 
n  comiriete  sale  and  transft^r  of  tbe  prop- 
erty. Post  testified  that  be  owned  and 
was  in  possession  of  a  stock  of  goods  in 
the  store  formerly  occupied  by  Garwood, 
In  Montlcello,  at  the  time  tbe  sheriff  levied 
on  them,  and  that  he  had  been  In  posses- 
sion of  the  same  about  "2^  hours  at  tbe 
time  of  the  levy  of  the  attachments.  On 
cross-examination  he  says  that  he  bought 
the  stock  of  goods  from  Garwood,  and 
paid  him  f660  for  It;  that  Garwood  owed 
R.  B.  Post  &  Son— whom  be  (Post)  mpre- 
sented,  but  In  whose  btlHlness  he  had  no 
Interest  other  than  as  salesman — the  sum 
of  9497;  and  that  be  receipted  Garwood 
lor  this  amonnt.  and  gave  him  a  draft  on 
Post  &  Son  for  $158,  the  difference  between 
the  account  and  purchase  price.  After  tbe 
attachments  were  levied  Garwood  gave 
bim  back  tbe  draft  to  keep  for  talm,  as 
tlie  safe  had  been  taken  by  tbe  sheriff, 
and  he  kept  It  a  week  or  10  days,  when 
Garwood  asked  about  it.  He  says  that 
he  told  Garwood  that  as  the  property 
was  attached,  and  his  title  was  In  danger, 
the  draft  ought  to  remain  with  some  one 
until  the  court  confirmed  tbe  tttie,  and 
that  with  this  nuderatandlng  the  draft 


was  left  with  a  third  party.  He  further 
says  that  after  the  sale  was  made  they 
took  an  Inventory  ol  the  stock  cA  goods 
to  see  If  be  had  paid  value  lor  It,  and,  if 
not,  he  was  to  pay  for  the  benefit  of  Gar- 
vtood's  creditors  any  balance  that  might 
be  due  upon  a  valuation  made  by  compe- 
tent  parties;  that  the  Inventory  of  the 
stock  amounted  to  f  1,100  at  prices  Gar- 
wood gave  for  the  goods,  allowing  notb* 
lug  for  depreciation.  He  also  introduced 
a  bill  of  sale,  properly  executed,  from  Gar- 
wood anil  wife,  conveying  to  himself,  for 
the  expressed  consideration  of  $H50,  the 
entire  stock  of  goods,  wares,  and  mer- 
chandise of  every  kind  and  description 
contained  in  a  certain  brick  store  situated 
in  the  town  of  Montlcello,  then  and  lately 
occupied  by  C.  J.  Garwood.  This  bill  of 
sale,  by  Its  terms,  conveys  all  right,  title, 
and  Interest  of  0.  J.  Garwood  In  and  to 
said  stock  of  goods,  bears  date  the  17th 
day  of  Jane,  1887,  Is  duly  acknowledged, 
and  prop<rly  recorded  In  the  office  of  the 
clerk  of  tbe  circuit  court  of  Jefferson  coun- 
ty on  the  same  date.  Poet  further  says 
that  he  took  the  bill  of  sale  for  the  goods, 
and  immediately  went  Into  possession  ol 
them  under  it,  and  held  them  nntil  the 
sberitr  levied  on  them.  C.  J.  Garwood 
was  introduced  as  a  witness  by  appellee, 
and  tfvtlfled  that  he  sold  out  his  stock  to 
the  plaintiff,  E.  U.  Post.  He  Kays  $650 
was  the  nominal  value  placed  on  the 
same;  any  balance  was  to  be  paid  by 
Post ;  and,  U  they  could  not  agree  on  the 
value,  tbey  were  to  submit  thequestlnn 
to  competent  merchants,  and  were  to  set- 
tle by  what  tbey  fixed  as  the  cash  value 
of  the  goods.  He  corroborates  Poet  as 
to  how  the  gocxlB  were  to  be  paid  for,  but 
says  that  when  the  goods  were  attached 
he  gave  the  draft  back  to  Pont.  He  says : 
**!  could  not  now  say  whether  be  asked 
me  for  it,  or  whether  I  handed  It  back  to 
him  volantatlly.  I  du  not  consider  It  was 
a  finished  sale.  The  draft  which  Mr.  Post 
gave  me  In  part  payment  for  tbe  goods 
h48  never  been  retnrned  to  me.  it  was 
afterwards  left  with  Mr.  Post's  attorney. 
*  *  *  1  made  a  demand  on  him  for  It, 
but  he  refused  to  deliver  It  to  me."  This 
witness  further  says  that  an  inventory  ol 
the  goods  was  taken  by  Poet  and  himself 
after  the  bill  of  sale  was  execatod ;  that 
Mr.  Clark,  Mr.  Po^t,  and  himself  were  to- 
gether when  the  bill  of  sale  was  executed. 
"My  object  in  making  tbe  sale  to  Mr. Post 
was  not  to  defraud  my  creditors,  but  to 
pay  them.  I  expected  to  get  the  full  cash 
value  of  the  goods,  and  expected  to  get 
about  $450  alter  inventory  was  footed  up, 
and  after  the  payment  of  the  draft,  "etc. 
"The  sale  was  made  on  Friday  evening. 
Mr.  Post  and  I  went  to  the  store,  and  I 
turned  over  everything  to  blm.  We  took 
inventory  that  evening  and  night,  but  It 
was  not  completed  and  footed  up.  I 
asked  Mr.  post  what  I  should  do  the  next 
day,  and  he  said  we  would  open  the  store 
and  sell  goods  on  Saturday,  with  the  same 
clerks  that  had  been  previously  employed. 
Tbe  business  was  then  Mr.  Post's,  as 
everything  had  been  delivered  to  him  on 
Friday.  Mr.  Poet  was  In  the  rtore  when 
the  sheriff  levied  the  attachments."  Post 
and  Garwood  were  tbe  cmly  witnesses 

Digitized  byLjOOglC 


894 


SOUTHERN  BEFOBTEB.yoL.9. 


(Miss. 


who  testified  as  to  the  sale.  We  entertain 
no  doubt  that,  as  between  Oarwood  and 
Poet,  tbe  sale  was  complete,  and  tbe  title 
pasHed  to  Post.  Oounsel  for  appellee  in- 
Tukea  the  principle  that  so  Iodk  as  any- 
thing remains  to  be  done,  as  between  tbe 
aetler  and  purchaser,  for  the  purpose  of  as- 
certalnlng  the  price  of  the  article  which  is 
tbe  snbjeet'matter  of  tbe  contract,  the 
rifcbt  of  property  does  not  pass.  Story, 
Sales.  §§  220,  220&.  The  bill  of  sale  intro- 
duced In  evidence  conveys  tbe  title  to  tbe 
Kooda  In  question  to  Post  for  the  consid- 
eration of  ¥65U,  and  the  possession  of  the 
samo  was  given  to  him  by  Qarwood  un- 
der this  bill  or  sale.  Conceding  that  there 
was  an  underataudluff  betwem  tbem,  at 
the  time,  that  if  thegonds, delivered  nnder 
tbe  bill  of  sale,  should  be  ascertained  by 
inventory  to  be  of  g:i-eater  value  than  the 
price  then  flxei).  Post  shonld  pay  an  addi- 
tional snm  to  muke  up  a  fair  valuation, 
this  woold  not  make  the  sale  incomplete. 
Benjamin,  in  bis  work  on  ttal<Mi,layB  down 
tbe  rule  that  if  voods  Rold  ar#  rjparly  Ideo- 
tlflcd,  then,  although  It  may  benecetisary  to 
number,  welffb,  or  roeaaure  them.  In  order 
to  ascertain  wb at  would  be  the  price  of 
tbe  whole  at  a  rate  afcreed  upon,  the  title 
will  pass.  As  an  Illustration,  It  a  Hwk  of 
sheep  Is  sold  at  so  much  a  bead,  and  it  Is 
agreed  that  they  shall  be  counted  after 
the  sale,  in  order  to  determine  the  entire 
price  of  the  whole,  the  sale  is  valid  and 
complete.  1  Benl.  Snles,  g  S94.  See,  also, 
same  author.  §g  395,  896,  and  authorities 
cited ;  Oroat  v.  Glle,  51  N.  Y.  481.  Tbe  in- 
tentlon  ol  tbe  parties,  as  expi^sed  in  the 
bill  of  sale  and  the  other  testimony,  is 
manifestly  that  Post  was  to  acquire  there* 
by  immndlately  the  title  to  the  property, 
and  the  legal  effect  of  what  they  did,  as 
between  tbem,  was  topat  tbe  title  In  him. 

The  second  cbat^e  reqaented  by  appel- 
lant, and  refused  by  tbe  court.  Is  as  fol- 
lows: "Tbe  bead  of  a  fHmlly  is  entitled, 
under  the  constitution  and  la  ws  of  Florida, 
to  an  exemption  of  personal  property  to 
tbe  value  of  one  thonsand  dullurs  from 
forced  sale  under  any  pruness  of  law,  and 
SQcb  property  is  not  ensceptible  of  fraudu- 
lent allenatlun.  if  you  find  that  Garwood 
had  less  than  one  thousand  dollars'  worth 
of  personal  property  left  him  after  tbe  sale 
to  Post,  then  you  may  find  'or  plaintiff  au 
amount  sufilclent  to  make  fl,000  when 
added  to  tbe  value  of  the  persoual  proper- 
ty retained  by  Oarwood,  even  It  yoo 
sbonld  be  of  opinion  tbat  the  sale  of  tbe 
property  not  so  exempt  was  fraudulent 
and  void  as  to  credltorm."  We  think  tbe 
court  did  not  err  In  refusing  to  give  this 
chnrfce.  It  Is  true  that  our  constitution 
exempts  $1,000  worth  of  personal  proper- 
ty from  forced  sale,  and  It  may  be  true 
that  tbe  property  exeibpt  Is  not  suscept- 
ible of  a  fraudulent  alienation  so  far  as 
creditors  are  concerned,  (section  1,  art.  10, 
Const.  1885;  Ballard  v.  Eckman,  20  Fla. 
€61 ;)  but.  before  a  party  can  avail  himself 
of  tbe  exemption  provided  In  the  constitu- 
tion, he  must  show  that  be  Is  in  a  condi- 
tion to  claim  the  exemption.  The  consti- 
tution provides  that  the  bead  of  a  family 
residing  in  this  state  shall  be  entitled  to 
the  exemption.  Garwoodsays  that  before 
he  aold  oat  to  Post  be  was  doing  bnsinefls 


in  tbe  name  of  J.  E.  Garwood,  in  Uonti- 
cello,  Jefferson  county,  Fla.,  and  the  bill 
ut  sale  introduced  In  eTldeace  ts  executed 
by  C.  J.  Garwood  and  bis  wife,  Julia  E. 
Qarwood,  of  Jefferson  county,  Fla.  Tbls 
is  not  a  snfflclent  abowlng  that  Garwood 
was.  at  tbe  time  of  the  sale,  tbe  bead  of  a 
lamtly  residing  In  tbe  state  ot  Florida,  and 
tbat  he  was  thai  In  a  condition  Co  claim 
the  exemption  provided  in  the  conatltu- 
tion.  In  addition  to  this,  the  ctaarge  as- 
serts tbat  tbe  head  of  a  family  la  entitled 
to  the  exemption,  whereas  tbe  constitu- 
tion provides  that  the  head  of  a  family 
siding  In  this  atata  shaU  be  entitled  to  tba 
exemption. 

For  the  error  committed  by  the  court 
in  refusing  to  give  the  first  InBtrucdon 
asked  by  app^ant  tbe  Judgment  la  re- 
Teraed»  and  a  new  trial  awarded. 


State  ez  re/.  Adams,  Revcarae  Agent,  r. 
Tatlob. 

(Supreme  Court  of  Mlwisslppl.  Jmia8,189L) 
Failuu  to  Pat  Liquob  Liobnu  —  AonoN  vm 

FSIT&LTT— PLBADIHO. 
A  deolaratioa,  In  an  action  by  a  state  os 
the  relation  of  a  revenue  agent  ag^nst  a  liqnor 
merchant,  alleging  that  the  latter  aold  liquors  la 
less  quaatitiea  tbaa  a  gallon,  without  payiaa  the 
tax  for  siioh  privilege,  la  fatally  defaotivewnec* 
It  fails  either  to  state  that  the  tax  oollector  re> 
fuses  to  collect  tbe  tax,  or  to  show  that  the  rev- 
enue agent  has  aathority  to  bring  the  aoifc. 

Appeal  from  circuit  court,  Adame  cooi^ 
ty;  W.  P.  Cassboy,  Judge. 

Action  by  the  state  on  the  relation  of 
Yi  Irt  Adams,  a  state  revenue  agent, 
against  Tollver  Taylor,  to  recover  privi- 
l^e  taxes  for  the  years  lRb9  and  IRM  as  a 
retail  liquor  dealer.  Judgment  for  dfr 
fendaut.   Plaintiff  appeals.  Affirmed. 

Tbe  first  count  of  tbe  declaration  alleges 
that  Taylor  was  a  merchant  In  1890.  and 
that  be  sold  In  tbat  year  liquors  In  less 
quantities  than  one  gallon,  without  hav- 
ing paid  the  tax  fixed  by  law  tor  such 
privilege,  and  tbe  second  count  charged  a 
similar  offense  for  1889,  whereas  the  board 
of  supervisors  and  Bberitf  bad  fixed  tbe 
tax  for  a  retail  liquor  decUer  at  $800,  and 
had  notified  Taylor  of  this  fact.  The  de- 
fendant demurred  to  the  declaration,  be- 
cause the  demand  was  not  such  a  debt  as 
authorised  tbe  revenue  ageut  to  sue  for 
and  collect ;  and  further  that  there  had 
been  no  legal  assessment. 

J.  M.  Oitufon  and  CnlbooB  it  Greea,  for 
appellant.  A.  H.  Oelaenbtirger  and  F.K* 
WinebeatePt  for  appdlee. 

Oamfbkll,  C.  J.  Tbe  declaration  should 
aver  tbe  existence  ot  the  state  of  case  giv- 
ing tbe  revenue  agent  the  right  to  sue. 
The  right  and  Interest  ol  the  public  concur 
in  having  all  collectionB,  as  far  as  may  be, 
made  by  the  ordinary  machinery  provided 
for  the  purpose,  whereby  the  loss  of  the 
one-fourth  allowed  tbe  agent  for  his  col- 
lections will  be  avoided;  and  It  Is  not  to 
be  supposed  tbat  the  l^islature  Intended 
that  he  should  Interfere,  except  where  the 
eollection  could  not  be  made  by  the  col- 
lector whose  duty  it  la  to  collect.  It  Is 
not  contemplated  that  the  revenue  agent 
shall  act  In  conjunction  or  co-operation 
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with  coUeeton,  but  rather  adT«r«ly  to 
them,  and  Independently,  and  where  tb^ 
fall  of  duty.  Upon  the  facte  stated  In  the 
declaration,  it  Is  plainly  the  daty  of  the 
BherlfT  and  tax  collectur  of  Adams  connty 
to  collect  the  earns  due  as  shown  by  both 
counts;  and  It  must  be  asnumed  that  be 
will  perform  tfale  duty,  faltlnK  In  whlcb  he 
will  be  liable  on  bis  bond,  and  shottld  be 
pursued  accordingly.  Affirmed. 


Alsdp  t.  Banks  ef  a1. 
(AipiwnM  Court  cf  JtfiulfalppL   Kay  SB,  ISBL) 

BiuTT  or  Adhihutbatob. 

1.  A  leaoe  of  lands  Is  not  terminated  by  the 
death  of  leasee,  but  ao  action  will  Ue  against  his 
admlDlstrator  for  rent  during  the  remainder  of 
the  term.  ' 

8.  Wbere  tbe  administrator  sbondoned  the 
leased  premises,  and  was  notlQed  by  the  lessor 
that  they  would  rent  tbem  for  what  they  oould 
get,  and  hold  the  estate  lor  the  dlfferenoe,  and 
thereapon  rented  the  premises  for  less  than  what 
deceased  was  to  pay,  they  did  not  therein  re- 
lease the  admiDletntMr  from  UablU^fiw  the  de- 
flclency. 

Appeal  from  chancery  court.  Tunica 
county;  W.  R.  TBiaa.  Chancellor. 

Action  for  rent  by  R.  M.  Banks  and 
other?  against  J.H.AIsnp.  Judgment  for 
plaintiffs.   Defendant  ap[>eals.  Affirmed. 

Plaintiffs  le»sed  a  plantation  toN.M. 
Alsup  In  December,  1S8S,for  five  years,  and 
In  October  lolluwlDg  the  leasee  died.  The 
defendant  qnallfled  as  administrator  of 
the  lettsee,  and  abandoned  the  leased  prem- 
ises. Plaintiffs  leased  the  premises  to  an- 
other party  at  a  leKS  rent,  and  afterwardR 
brouffht  this  action  for  the  difference. 
Defendant  claiuied  that  the  leseee's  death 
terminated  the  lease;  also  that  {ilalntlffs 
bad  canceled  the  lease  by  renting  tbe 
abandoned  premises.  He  then  filed  a 
croBH  bill  alleging  the  Insolvency  of  tbe 
lessee's  estate,  and  asked  that  plalntlffo 
pay  bim,  for  tbe  benefit  of  other  creditors, 
the  difference  between  their  pro  rata  share 
of  the  assets  according  to  their  full  claim 
and  the  amount  they  were  receiving  from 
l^e  rented  premises. 

WadtlW  &  Powel,  for  appellant.  Per- 
kSna  A  Percy,  for  appellees. 

Woods,  J.  Thut  the  demurrer  to  the 
cross-petition  was  properly  overruled  Is 
ton  clear  to  reqnlm  any  remark.  JSqually 
Bon-malntalnable  Is  the  proposition  that 
the  contract  of  lease  was  terminated  by 
tbe  death  of  the  lessee,  end  that  no  suit  to 
enforce  the  same  conld  be  prosecuted 
against  his  administrator.  That  a  con- 
tract of  lease  for  a  very  valuable  planta- 
tion, running  lor  a  term  uf  five  years,  does 
not  fall  In  the  small  class  of  contracts  end- 
ed by  the  death  of  the  lessee  is  perfectly 
clear.  The  execution  of  tbls  contract  wus 
not  with  reference  to  a  business  wbicli 
could  not  be  carried  on  without  the  per- 
Bonal  presence  of  the  lessee.  Such  a 
thought  cannot  be  supposed  to  have  oc- 
curred to  the  parties  to  tbe  contract,  for 
the  execution  of  It  was  not  at  all  contln- 
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gent  upon  the  continued  exlatenee  of  tli» 
parties,  or  either  of  them. 

The  remaining  contention  on  the  part  at 
appellant  rests  upon  the  proposition  tha'fc 
there  was  an  annulment  of  the  lease  con- 
tract, by  agreement,  or  by  impllcatloik 
In  law  from  tbe  acts  of  tbe  parties,  and 
a  surrender  by  the  administrator.  Tbe 
facts  are  that  after  the  death  of  the  lessee* 
and  at  the  beginning  of  the  second  year  of 
the  term,  tbe  appellant  signified  to  app^ 
lees  his  purpose  not  to  carry  out  the  con- 
tract, and  to  abandon  and  surrender  ajk 
the  premises,  which  was  met  by  an  ex- 
pression of  unmistakable  unwllllngnfss  to- 
that  course  by  appellees;  that  soon  after- 
wards appellant  did  abandon  aud  Tacate- 
the  premises;  that  appellees  notified  blot 
tUet  they  woa!d  hold  the  estate  of  the- 
lesaee  for  tberents,  according  to  the  term» 
of  tbe  lease,  and  that  they  would  let  the- 
premiaes  for  tbe  account  of  tbe  Intestate'* 
estate,  and  hold  it  for  any  deficiency  that 
might  arise:  that  appellees,  after  appel- 
lant's abandonment  of  tbe  premises,  took 
possession  and  rented  tbe  place  to  otben» 
at  an  annual  rental  less  by  about  a  thou- 
sand dollars  than  that  agreed  to  be  paid 
by  the  deceased  lessee;  that  appellees  did 
all  they  conld  to  obtain  the  best  terms  la 
renting  to  others,  and  that  the  price  ot>- 
talned  was  the  highest  and  beet  that  could 
he  secured.  That  there  was  no  surrender. 
In  the  sense  that  there  was  such  yleldinfp 
of  possession  of  the  leased  premiaee,  by 
motual  agreemuit,  whlcb  worked  a  can- 
cellation of  tbe  orl^nal  contract  and  am 
extlngnlsbment  of  the  leasehold  estate 
appears  certain  to  ns.  There  can  be  no 
reasonahleinferencee  drawn  from  tbe  facts 
above  recited,  tending  even  to  show  suub 
mutual  agreement  and  purpose.  On  th» 
contrary,  we  have  the  expressed  declara- 
tion of  tbe  unwillingness  of  appellees  to 
that  course,  and  their  declared  purpose. 
In  the  event  of  appellant's  abandoning  the- 
premises,  to  let  them,  and  hold  the  lettsue's 
estate  for  the  difference  between  tbe  sum 
thus  obtained  and  that  stipulated  forln 
tbe  lease  contract.  On  these  facts,  the- 
ease  seems  manifestly  against  appellant's 
contention. 

Nor  do  the  facts  that  appellees  took 
possession  of  the  premises,  after  th^r 
abandonment  by  appellant,  and  rented 
them  on  thebPSt  terms  obtainable,  release 
appellant  from  his  llablllly  to  pay,  as  the 
representative ut  the  deceased  leasee;  for 
all  these  acts  of  appellees  were  in  the 
interest  and  for  the  benefit  of  tb«  lessee* 
equally  as  for  tbe  Interest  and  benefit  of 
the  lessors.  There  was  no  taking  by  tbe 
lessors  of  possessloa  unqualifiedly  and  un- 
conditionally, and  a  dealing  with  the 
premises  in  a  manner  Inconsistent  witb 
the  continuance  of  the  unexpired  lease. 
True,  the  lessor  might  have  permitted  the 
premises  to  remain  vacunt  and  nntilled^ 
and  have  recovered  the  entire  rental  from 
tbe  lessee  or  his  representative;  bnt  be 
was  not  compelled  to  take  this  course. 
He  wisely  and  lawfully  took  the  other 
course,  whereby  tbp  interests  of  the  lessee's 
estate  were  largely subaerved.  The  decree 
of  the  court  below  conforms  to  these 
views,  and  must  be  afflrmed. 
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Morton  et  a/,  v.  Carroll. 
<Sui>reT?i«  Court  oS  3fis»lsslppt.  June  1, 1S9I.) 
Ot;ARD]i.ss— Died — Xoticb  to  MiNoita— Bonv. 
1.  Under  Coda  Mias.  1667,  p.  468.  ul.  lU, 
fnoTiding  that  on  »  gnaxdiBn'B  sale  oi  the  land 
4if  iRinor  heirs  the  ooart  should  prescribe  the 
iEitid  of  notice  to  be  giren,  a  goardian'a  deed 
which  did  notshow  that  the  minor  heirs  were  ever 
«erved  with  summons  was  valid. 

i.  Code  Miss.  1857  p.  46S,  art  161,  provided 
4hat,  before  the  sale  of  lands  belonging  to  minor 
Aieirs,  the  court  should  require  the  gnardian  to 
^ive  an  additional  bond,  "when  necessarr, "  and, 
where  the  coort  did  not  require  such  bond,  a 

Sardian'8  deed,  which  did  not  show  that  the 
nd  was  given,  was  valid. 
8.  Where  the  decree  of  sale  Is  valid,  and  has 
4>een  confirmed,  a  qnestUn  of  error  in  sach  pro- 
■«eedlDg  oannot  he  litigated  otdlatorally  in  ejeot- 
«D^t  against  one  claiming  under  the  guardian's 
-deed. 

4.  Whflve  80  days'  notloe  ol  the  eale  was 
Civen,  It  Is  Immaterial  whether  the  decree  r»- 
^ulreo  10     80  da^*  notice. 

Appeal  from  circuit  ooort,  Lm  coonty; 
I^.  £.  HouBTOK,  Judge. 

Action  ol  ejeetmnit  \rj  Julia  A.  Morton 
«iKl  othcTB  asaliiat  E.  M. Carroll.  Vwdlct 
■and  Judgment  for  defendant.  PlalntillB 
« ppeal.   AtH  rmed . 

Plalntltta  claim  tbe  land  as  faetre  of  one 
Coleman,  who  died  In  1869.  and  In  1880  they 
t>rlns  this  action  to  recover  poaaeeslon 
thereof.  Defendant  claims  the  land  under 
«  eale  by  plaintiffs*  guardian  under  a  de- 
cree of  Bale  rendered  In  1870.  On  tbe  trial 
plalutlOs  objected  to  tbe  Introdaetton  In 
«Tidenee  of  the  goardlau'a  deed,  on  the 
^onnd  that  It  failed  to  show  that  plain- 
tiffs were  eerred  with  summons  before 
«ale,  or  that  tbe  guardian  bad  executed 
«n  additional  bond.  It  appeared  In  evl- 
4l«nce  that  tbe  orl^na)  decree  of  anle  r^ 
quired  10  daya*  notice,  but  bad  been 
changed  so  aa  to  require  80  days*  notice, 
which  was  given,  and  the  sale  afterwards 
confirmed. 

Clarke  A  Clarke  and  Clayton  A  Antler- 
«OD,  for  i4>pellante.  Bl&lr  A  Strtbling,  lor 
•ail^lee. 

Campbell,  C.  J.  The  sale  of  tbe  lot  In 
controversy  by  order  of  the  probata  court 
was  valid,  and  passed  the  title  of  the 
plaliitifla,  heirs  of  Coleman.  Process  fur 
the  minors  in  the  proceeding  tor  the  de- 
cree of  sale  was  nut  necessary.  Code  1N57, 
p.  408,  art.  161  ;i  Stampley  v.  King, 61  Miss. 
72r(;  Burrns  r.  Bnrraa,  66  Mias.  1)2. 

Tbe  law  did  not  require  a  bond  to  be 
^ven  by  the  gnardlan,  (Code  1867,  p.  468, 
«rt.  151,1)  and  the  court  did  not  require 
one,  and  therefore  none  was  necessary, 
<VanderbDre  v.  Williamson,  52  Miss.  28S.) 

Whether  the  decree  required  10  or  80 
<lHy8'  noHce  of  the  isale  iBlmmaterlal,aB  80 
4layB'  notice  was  given. 

Any  complaint  ol  the  way  In  wbicb  tbe 
•widow's  claim  of  dower  in  tbe  land  was 
«old,  and  ol  tbe  division  between  ber  and 
the  plalntitte  ol  the  price  for  which  the  lot 
•old  iB  not  involved  in  this  case.  The  de- 


lArticle  161  {nnvides  that  before  a  sale  of  land 
by  a  guardian  of  minor  heira  tbe  court  shall  pre- 
scribe the  kind  of  notice  to  be  given,  and  may 
«1ro  require  the  guardian  to  give  aa  additlonu 
bond  '^wheu  necoisary,  ** 


cree  of  sale  bring  valid,  and  tbe  sale  bar- 
ing been  cooflrmed,  no  question  of  mere 
error  or  not  can  now  be  litigated  collater- 
ally. 

NotwlttastundlngerrorBln  tbe  ti4al,  the 
result  1h  right,  and  the  Judgment  will  be 
affirmed. 


McDonald  r.  McDonald  et  b1, 
{.SuijprmM  Court  qf  MitaiBsippi.  June  1. 1891.) 
AppBAir-DiOKsa  vox  Partial  Disrarannox— Ai^ 

WNIBTRATOR  AS  WlTlIBBS. 

1.  A  decree  on  an  accounting  by  an  adminis- 
trator, deciding  against  the  administrator  on  ex- 
ceptions filed  to  the  account,  and  directing  a 
partial  distribution,  the  matter  of  final  account 
being  continued,  la  a  final  detove  as  to  the  mat- 
ters embraoed,  from  which  an  appeal  will  lis 
as  a  matter  of  right. 

2.  CTnder  the  [n-ovision  of  Code  Mias.  S  UMtS* 
permitting  persons  to  give  evidence  In  support 
of  their  claims  against  the  estate  of  a  decedent 
whioh  originated  after  the  death  of  the  decedent, 
in  the  course  of  Admintatering  the  estate,  an  ad- 
ministrator is  a  oompetent  witness  to  testier  as 
to  the  exceptions  to  his  account,  that  he  had  not 
onarged  himself  with  all  the  moneys  which  came 
into  his  hands  as  administrator,  and  that  certain 
credits  claimed  by  him  were  Incomict. 

Appeal  from  chancery  court,  Clarke 
county;  S.  Evans,  Chancellor. 

W.  E.  McDonald,  as  administrator  uf 
W.  C.  McDonald,  deceased,  filed  bis  ac- 
count as  such  administrator.  £.  J.  Mo- 
Donald  and  others,  as  belra  and  distrib- 
utees, filed  exceptions  to  tbe  account. 
From  a  decree  sustaining  the  exceptions, 
the  administrator  appeals.  Reversed. 

The  evidence  of  the  parties  Qltng  excep- 
tions showed  that  appellant  bad  nut 
rbarged  himself  with  the  full  amount  o( 
money  wblcb  came  Into  bis  bands  as  ad- 
mlnlatratur,  and  tb^r  evidence  also  at- 
tacked the  correctness  of  certain  credits 
claimed  by  him.  Appellant  deBlred  to 
testify  for  hlmBelt  as  to  tbe  exceptions, 
(the  matters  thereof  hnilng  occurred  after 
the  death  of  his  Intestate,)  but  his  testi- 
mony was  excluded  on  objertion  by  the 
appellees  because  hla  testimony  was  to  ee- 
tabllsb  bis  own  claim  against  the  estateof 
his  Intestate,  the  deceased.  The  decree 
directed  a  partial  distribution,  and  tbe 
matter  of  tbe  final  account  was  continued 
to  a  future  term  of  the  court.  The  ap- 
peal was  taken  without  leave  of  court, 
and  there  was  a  motion  todlsmisa  the  ap- 
peal, because  It  was  from  an  interlocutory 
decree,  without  leave  b^ng  granted  by 
the  court. 

Mclatoaby  Wllliama  Jb  Ruaaell,  for  ap- 
pellant.  Miller  A  Baekla,  for  appellees. 

Cahfbrll,  G.  J.  The  motion  to  dismiss 
the  appeal  is  denied,  for  the  decree  was  a 
final  one  as  to  the  matters  embraced,  and 
enforceable  by  flnat  process.  The  appel- 
lant was  a  competent  witness  tn  testify  to 
what  occurred  after  tbe  death  of  his  in- 
testate. The  last  clause  of  section  1602  of 
the  Code  was  for  the  purpose  of  meeting 
Haralson  v.  White,  88  MisB.  178.  and  has 
tbe  effect  to  rendercomiietent  asa  witness 
any  person  as  to  anything  subsequent 
to  the  death  of  the  decedent.  Reversed 
and  remanded. 
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ScBARFF  ef  «/.  V.  I'n.viTB  et  ah 

iSu-preme  Cmut  of  mMlailppL    Vaj  18, 1891.) 

ATMOHinii*— Lktt  oh  OROwina  Ckopb— Rights 
or  JuNiOB  Chbditobs. 
The  record  on  appeal  from  the  denial  of 
a  motion  by  persons  as  "Junior  attaching  cred- 
itors" to  quash  a  prior  levy,  as  to  cotton  ungath- 
cred  when  the  writ  was  levied,  showed  that, 
though  the  lerr  was  made  on  the  oot'j>n  In  the 
Aold,  the  sherifl  caosed  It  to  be  pioked,  ginned, 
and  baled  by  Tirtae  of  the  writ.  Heid  that,  In 
the  absence  of  anything  to  show  when  the  per- 
sons makiog  the  motion  became  attactiiiiK  cred- 
itors, or  when  and  how  their  writ  was  levied, 
the  Judgment  denying  the  motion  would  be 
affirmed. 

Appeal  from  circuit  rourt,  Tallabatchle 
«uoDty;  R.  W.  Wiluamson,  Judfce. 

Chafto.  Powell  &  West  raed  out  an  at. 
taelimeut  asainst  Peebles  &  Co.  In  NoTem> 
ber,  1890,  and  on  tbe  next  day  It  was  lev* 
led  on  property  of  Peebles  &  Co.,iuclutlinK 
crops  in  tbe  field  wblch  had  not  beenfrath. 
erecl.  In  February,  1K91,  Bcharft,  Bern- 
helmer  &  Co.  filed  a  motion  to  qaasb  the 
attachment  as  to  the  nn^athered  crops  In 
the  field.  Raid  motion  reciting  that  they 
were  Junior  attachlnx  cralitorfi,  but  tbey 

firoduced  no  affidavit  or  other  proceedlnjirs 
n  attachment  to  show  thlR  fact.  Their 
luotiou  to  quash  was  overruled,  and  JadK- 
rnent  was  fciven  in  favor  of  Chafle.  Powell 
A  West,  and  the  property  was  condemned 
to  be  sold  to  aatliify  their  claim,  from 
which  rbls  appeal  Is  prosecuted.  Affirmed. 

Coiem&n  A  Barry,  for  appellauts.  Wm, 
C.  McLean,  for  appellees. 

CAMPBET.t^.  C.  J.  Whatever  may  be  true 
as  to  the  validity  or  Invalidity  of  the  levy 
on  the  cotton  In  the  field  and  unpicked, 
there  is  notbluj;  In  the  record  to  show  any 
superiority  of  right  to  the  cotton  Id  the 
Appellants  wblch  entitled  them  to  con- 
teat  with  the  appellees  as  to  the  cotton. 
There  Is  In  the  record  a  motion  by  the  ap- 
pellants, as  "iuDlor  attaching  creditors,** 
to  quash  the  levy  as  to  the  cotton  un- 
gathered  when  tbe  writ  was  levied,  No- 
vember 24,1890;  but  when  they  became  at- 
taching creditors,  and  when  and  huw  their 
writ  was  levied,  il  at  all,  on  this  cotton, 
4loe8  not  appear.  The  record  shows  a 
levy  of  the  writ  of  tbe  appellees  on  the 
cotton  In  the  field,  and  that  the  sheriff 
caused  It  to  be  picked,  ginned,  nnd  baled 
by  virtue  of  this  writ,  and  upon  this  state 
of  facts  tbe  appellants  had  no  right  to 
question  the  validity  ot  the  levy  and  deal- 
ing with  tbe  cotttm,  unless  they  procured 
a  levy  upon  It  under  such  circumstances 
AS  would  give  them  precedence  of  right  to 
it.  Ttiey  have  failed  to  sbuw  anytiiing 
on  the  subJetTt,  and  we  must  assome  the 
correctness  of  the  iudgment  ol  the  circuit 
court.  Affirmed. 


Perkins  et  ah  v.  Hksdkrbon. 
^Supreme  Court  of  Missit&lppl.    May  11,  1891.) 

LiQDOB  LiCBNBB — FeTITIOKS. 

Code  Ulss.  i  1103,  providln^r  that  an  ap- 
plicant for  a  liquor  license  must  file  a  petition 
signed  by  a  majoring  of  the  voters;  that  it  shall 
lay  over  one  month  for  consideration,  and  for  the 
reception  of  counter-petitions:  and  that  any  name 
fonnd  on  both  petitions  shall  be  counted  against 
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the  granting  of  tbe  Uoense,— does  not  preclnds 
one  who  has  signed  both  a  petition  and  a  counter- 
petition  from  wlthdrawlna  his  name  frtnn  tbe 
counter-petition  bysignilylng  his  desire  theraftir 
by  still  another  written  petition. 

Appeal  from  circuit  court,  Monroe  coun- 
ty; 1..  E.  HooBTON,  Judge. 

One  Henderson  presented  his  petition  to 
the  board  of  mayor  and  aldermen  ofAber* 
deea  for  license  to  retail  vinous  and  spir- 
ituous liquors  la  said  town  tor  one  year. 
Said  petition  was  In  due  form,  and  wag 
pnbllsfaed  as  prescribed  by  law.  This  peti- 
tion cimtalned  883  names,  being  a  majori- 
ty of  84  In  excess  of  tbe  required  number 
to  make  a  majority  of  tbe  li^al  voters  of 
said  town.  A  counter-petition  was  filed 
which  coiitalued  the  names  of  42  of  those 
who  had  signed  the  petition  for  license, 
but  before  the  counter>petltlon  was  pre- 
sented to  the  hoard  9  of  these  42  filed  w  Itb 
the  board  a  direction  that  their  names 
be  erased  from  the  counter-petltina,  and 
that  they  be  counted  in  favor  ot  tbe  peti- 
tion for  license.  Those  opposing  the  li- 
cense cume  before  the  board,  and  objected 
to  the  erasure  of  the  names  from  the 
counter-petition  as  directed  by  the  9  sav- 
ing such  directions,  which  objection  was 
overruled,  and  the  license  was  granted; 
and  the  counter- petitioners  brought  the 
case  bv  eertiomrl  to  the  circuit  court, 
where  the  action  ot  the  board  of  mayor 
and  aldermen  was  sustained,  from  which 
the  couhter-xwtltlonem  appealed.  Af- 
firmed. 

lii}'keB  A  ElehardBon,  for  appellants.  S, 
H.  BHHtow,  for  appellee. 

Campbeu.,  C.  J.  The  applicant  for  li- 
cense to  retail  vinous  and  spirituous  liq- 
uors must  prefient  end  have  filed  a  peti- 
tion signed  by  a  majority  of  the  resident 
legal  voters  in  the  supervisor's  district, 
or  the  city  or  town,  as  the  case  may  be, 
**  wblch  shall  lay  over  one  month  for  con- 
sideration and  tlie  reception  of  counter- 
petitions, "  and  BO  published.  Code,  §1103. 
"Any  name  found  on  both  petitions  shall 
be  counted  against  the  granting  of  the 
license. "  Id.  Tbe  object  4)f  this  1h  to  give 
opportunity  for  thoBe  opposed  to  grant- 
ing license  to  present  reasons  against  It, 
and  for  those  who  signed  the  -petition  lor 
license  to  revoke  orannnl  tbelr  signatures 
to  it,  and  then  be  counted  In  opposition 
to  it.  Does  one  who  signs  a  petition  for 
lIcenKe,  and  then  signs  a  ci>unter-petitlon, 
Irrevocably  fix  bis  position  beyond  change 
or  recall  us  against  the  granting  of  the 
liceuBe,  or  may  he  recall  this  act,  by  tak- 
ing hlB  name  off  of  thecounter-petltlfm,  or 
by  Bignlfying  bis  wish  by  writing  prefer- 
ring hIsrequeHtto  the  board ;  and  when 
may  he  do  this,  If  he  can  do  It  at  all? 
The  Btatute  prohibits  the  granting  of  li- 
cense, unless  a  majority  of  the  legal  voters 
favor  It,  as  Bhown  by  their  written  peti- 
tions. ABsumlngthat  somepersonsmlicht 
sign  both  petitions,  It  declares  that  any 
name  found  on  both  sball  be  counted 
against.  This  doeh  not  mean  that  one 
who,  having  signed  a  petition  for  license, 
afterwards  signs  a  counter-petition,  shall 
be  bound  by  it,  so  as  not  to  be  able  to 
repent  ol  it,  and  recull  his  signature  In 
any  way.  If  hia  name  be  ctLt-out  or  oblit- 
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erated,  so  an  not  to  be  dlBcoverable,  It 
would  not  be  tonnd  on  tbe  petition,  cer< 
talnly ;  and,  If  he  prclere  a  request  in  writ< 
Ins  to  tbe  board  not  to  regard  his  signa- 
ture, It  sboald  be  held  that  biBname  ie  not 
found  on  tbe  counter-petition,  in  the 
sense  of  the  statute,  tlie  object  of  whicli 
Is  to  ascertain  tbe  will  of  the  majority 
oT  leeal  voters, — tbe  voice  of  the  people,— 
nianlleated  by  petition,  as  a  subscltatc  for 
ballotB  caHt  into  a  box.  We  can  perceive 
no  reason  for  denying  tbe  right  of  the 
board,  which  has  to  cunstder  toe  applica- 
tion, to  regard  any  written  petition  on 
the  Bubjeet  wbich  may  be  presented  before 
action  by  it.  Unless  it  appears  affirma- 
tively In  tlie  form  of  petition,  as  prescribed 
by  law,  at  the  time  of  granting  license, 
that  a  majority  of  legal  voters  favor  It,  no 
license  can  be  lawfully  granted,  irmast 
be  allowed  to  tbe  board  to  consider  all 
the  petttlons  before  it,  and.  If  any  name 
Is  found  on  petitions  for  and  petitions 
against  license,  it  must  be  determined  by 
tbe  hoard  on  which  petition  it  Is  found. 
In  such  a  case  It  would  be  found  literally 
on  bot-b,— it  might  be  on  several  on  each 
side,— and.  It  the  letter  of  tbe  law  is  to 
prevail,  it  must  be  counted  against  the 
granting  of  license.  But  this  is  not  what 
the  law  means.  The  legislature  did  ni>t 
anticipate  and  provide  forsucb  vacillation 
by  legal  voters  as  that  would  exhibit.  It 
did  aKHume  that  some  might  sign  a  petl- 
tlf'n  for  license,  and  afterwards  sign  a 
coiinter-pptttlou,  and  prescribed  a  rule  for 
disposing  of  that ;  but  tbe  Idea  of  tbe  pro- 
vision is  that  the  voter  has  the  right  to 
change  his  position,  and  signify  bis  wish 
In  the  same  form  (by  petition)  as  at  first 
indicated;  and  as  tbe  later  expression  of 
his  will  SB  a  voter,  by  signing  thecouuter- 
petltlon,  Bhowe<I  blra  against  granting 
license,  he  should  be  counted  against  It, 
or,  even  if  tlie  counter-petition  was  signed 
first,  that  be  who  took  both  sides  should 
be  counted  against  granting  license.  It 
was  necessary  to  have  a  rule  on  the  sub- 
Jcfrt,  and  the  legislature  ciiose  to  provide 
an  above  stated,  bnt  its  purpose  was  to 
do  no  more  than  to  make  a  rule  for  thecon- 
tluKcncy  likely  to  occur,  and  It  was  not 
to  conduslvaly  and  Irrevocably  fix  the 
position  of  the  voter  by  the  act  of  signing 
a  counter-petition.  That  would  preclude 
Its  being  taken  oO  by  the  party,  or  his 
showing  that  he  signed  by  mistake  or 
de<-eptlon.  TheseuHe  In  which  a  name  is 
"found  on  both  petitions,"  as  UBed  by  tbe 
stntute.  Is  that  a  legal  voter  has  stated 
by  petition  that  be  Ib  for  and  he  It^agulaet 
granting  the  license,  and  In  this  dilemma, 
not  knowing  where  to  put  bim,  thelaw 
fixes  his  position  against;  but,  where  the 
voter  has  pluinly  signified  by  written  pe- 
titl<m  his  will  nnt  to  be  regarded  as  a 
signer  of  the  counter-petitlou,  It  cannot 
be  paid  that  his  name  is  found  on  both 
petitions.  It  Is  there, It  is  true,  but  he  has 
withdrawn  It  by  an  act  as  solemn  as  that 
by  which  It  was  aflfixed;  and,  if  he  Is  so 
changeable  aa  to  undo  that.  In  like  soK 
emn  form,  be  may,  for  the  Intent  of  the 
law  is  that  license  shall  not  be  granted 
unless  a  majority  of  tbe  legal  voters  af- 
firmatively declare  for  it,  In  tlie  mode  pre* 
scribed;  and  as  the  law  permits  tbe  voter 


to  undo  his  signature  to  a  petition  fur  li- 
cense by  counter-petition,  and  there  is 
no  expn^  denial  of  the  right  to  recall  or 
ando  a  algnlDg  of  a  cnunter-petltlon.  It 
should  not  be  denied  by  tbe  conrts.  If  the 
legislature  had  Intended  to  make  signing 
a  coanter-petltlon  Irrevocable,  It  would 
have  said  so.  If  the  same  name  Is  found 
on  a  petition  for  license,  and  on  acounter- 
petltlon,  and  nothing  else  appears,  the 
statute  furoit^hes  the  rule  for  counting  this 
name;  but  If  It  he  made  to  appear  to  the 
board  by  written  petition  that  tbe  voter 
disavows  and  disowns  his  signature,  and 
declares  for  a  particular  one  of  several, 
this  declaration  should  prevail.  That  la 
acase  not  provided  (or  by  statute, — a  con- 
tingency not  contemplated, — and  the  role 
for  it  must  be  deduced  from  the  spirit  of 
the  statute,  and  general  principles,  which, 
In  oar  opinion,  conduct  to  the  conclusion 
announced.  The  applicant  lor  license 
must  start  with  a  majority  of  legal  voters, 
and  cannot  add  to  his  petition  after' 
wards,  but  signers  to  bis  petition  may 
turn  against  It,  and  withdraw  from  it,  II 
they  persist  In  that  attitude,  to  the  end, 
of  which  tbe  board  must  Judge.  Afflrnied. 


TccKRR  ot  ah  V.  Wilson  et  al. 
(Supreme  Court  of  MiisUsippl.    May  18, 1801.) 

ABATBXXKT  AKD  RETIVA]>-LllCITATUnr  OF  Ao- 
Tiosfl — Appbal. 

1.  A  salt  by  minors  by  their  next  friend  Is 
is  not  abated  bythedeaih  of  thenextfriend,  or  by 
tbe  attainment  of  their  msjorlly  by  the  mituos 
after  suit  broaeht. 

2.  While,  in  soeh  ease,  all  that  is  neces- 
■ary  is  for  oomplalnants  to  appear  as  adults,  and 
prosecute  the  suit,  a  bill  of  revivor,  though  un- 
necessaiT,  is  a  proper  mode  of  giving  notioe  to 
the  court  and  adverse  parties, 

8.  Buch  suit  hsnng  been  pending  all  the 
time,  proceedings  therein  by  fwmplainanta  are 
not  siffected  by  any  atatate  of  liiuitationa,  though 
nothing  was  done  for  many  years  after  the  death 
of  tbe  next  friend. 

4.  Where  two  appeals  are  taken  in  a  suit, 
and  one  of  them  is  disposed  of  by  reversing  tbe 
decree,  a  party  to  the  record  cannoiolaim  to  have 
been  misled,  by  tbe  dismissal  of  tlie  other,  to 
suppose  that  the  first  was  thereby  dismissed. 

6.  The  foot  that  complainants,  before  appear- 
ing as  adults  tn  a  suit  wbloh  bad  been  institut- 
ed by  their  next  friend,  instituted  several  suits 
to  reach  the  same  subject-matter,  wbich  were 
dismissed  without  prejudice^  In  no  wise  ailected 
the  original  suit 

Appeal  from  chancery  court, Lee  coanty; 
B.  Mci<'ARLAND,  Chancellor. 

Bill  of  revivor  by  J. S.Tucker  and  others 
against  Mary  E.  Wilson  and  others.  From 
a  decren  dismissing  the  bill,  complainants 
appeal.  Reversed. 

In  IBTO  appellants,  who  were  minors,  by 
their  next  friend,  G.  B.  Wlitlunis,  filed  their 
bill  in  tbe  chancery  court  of  Lee  couuty  to 
enjoin  a  sale  of  certain  land.  Some  of  the 
appellees  for  whose  benefit  the  laud  was 
to  he  sold  demurred  to  the  bill,  and  moved 
to  disBotve  the  Injunction.  The  demurrer 
was  suBtained,  and  the  bill  dismissed, 
from  wlilcb  tbe  complainants,  by  their 
next  friend,  appealed  to  thesupreme  conrt. 
and  the  case  wasdocket^d  In  said  supreme 
court  as  "No.  564.  C.  B.  Williams,  next 
friend,  etc.,  v.  Tucker  et  al.."  and  was  de- 
cided in  1879,  (Williams  v.  Tucker,  47  Miss. 
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678.)  the  decree  of  thecfaancery  court  being 
reTeraed.  In  the  mean  time  a  motion  was 
made  In  the  aopreme  eoart  on  erldencpa 
of  an  appeal  barlnK  been  taken  to  donket 
and  dlsnilsB  this  same  case  nuder  the  style 
of  "No.  636»  Heirs  of  Tucker  v.  Wllaon," 
whleb  motion  was  aastnlned,  the  coHe  b&- 
Ins  docketed  and  diRmissed,  presumably 
because  appellants  had  failed  to  prosecute 
tbeir  appeal  by  filloK  the  record  In  the  so- 
preme  cuart;  but,  at  the  same  term  at 
which  'this  motion  was  made  and  sus- 
tained, the  appellants  made  a  motion  to 
net  aside  the  order  of  dismissal,  and  to  re- 
call the  mandatH  which  had  been  certified 
to  the  lower  conrt,  on  the  Kroand  that  the 
Identical  case  had  been  previously  dock- 
eted as  above  stated,  and  was  then  being 
considered  by  the  court;  bat  this  motion 
was  not  acted  on,  baTinje  been  continued 
from  time  to  time,  and  It  was  finally  with- 
drawn. As  stated  above,  the  decree  of  the 
cbancery  conrt  In  the  case  properly  filed 
was  reTeraed,  but,  the  next  friend  of  the 
mlnur  appHllauts  havins  died,  the  costs  of 
appeal  were  not  paid:  hence  nu  mandate 
showluK  reversal  of  the  decree  was  certi- 
fied to  thelower court.  Itbeintrpresamed 
that  the  appeal,  under  the  circumstances, 
bad  been  abandoned,  the  Injunction  prayed 
was  dlsBotved,  and  the  land  was  sold. and 
appellees  purchased  the  same,  aud  now 
claim  the  land  under  said  purchase.  In 
18K8,  the  appelluDts,  havins  arrived  at 
adult  age,  filed  this  bill  in  their  own  right 
(some  of  them  having  been  of  age  tor  more 
Than  10  years)  to  revive  the  suit  began  by 
their  next  friend  in  1S70.  Appellees  an- 
swered, setting  up  adverse  pusHesalon  for 
more  than  lU  years  under  the  sale  sought 
In  1S7U  to  be  enjoined,  (the  land  was  orig- 
inally In  Lee  county,  but  after  suit  coui- 
menced  it  was  embraced  In  Union  county, 
which  was  formed  out  of  a  part  of  Lee 
county ;)  the  answer  further  alleging  that 
in  1886  a  flfaancery  suit  was  begun  in 
Union  county  between  the  same  parties, 
the  appellants  seeking  to  cancel  the  claim 
of  appellees  to  the  land,  which  suit  was, 
on  demurrer,  dlnmlssed.  and  the  com- 
plainants, not  taking  an  appeal,  showed 
a  purpose  tu  abandon  the  suit;  that  the 
suit  was  barred  by  section  26H6  of  the  Code 
of  1R80;  that  the  complainants  cannot 
maintain  an  action  to  recover  this  land 
becanse  of  a  special  statute  for  Union 
county  enacted  in  1882  llmlMng  such  suits 
to  five  years,  the  purpose  being  to  cure 
evils  resulting  from  the  burning  of  the 
court-houHC  In  Union  county,  and  the  rec- 
ords therein.  The  dismissal  of  the  suit  In 
Union  county  was  without  pr^udlce  to 
complainnnts. 

Clarke  A  Clarke^  for  appellants.  Blair 
A  Strlbiing,  for  api>ellees. 

Campbgi.!,,  C.  J.  The  euit  beimn  by  the 
complainants  in  1870  wos  not  abated  by 
the  death  of  the  next  friend  by  whom 
they  sued,  nor  by  tbe  fact  that  the  com- 
plainants attained  their  majority  alter 
snit  brought.  Tbere  was  no  necessity  for 
a  bill  of  revivor.  All  that  was  required 
wan  for  them  to  appear  In  tbe  suit  as 
adults,  and  prosecute  It.  The  paper  ex- 
hibited by  them  as  a  bill  of  revivor  was  a 
very  proi»er  mode  of  bringing  to  the  notice 


of  the  court  their  wish  to  appear  In  their 
own  behalf  as  adults,  and  continue  the 
salt  begun  in  their  behalf  by  tbeir  next 
friend,  and  it  was  fit  that  tbe  defendants 
should  be  uroused  from  their  long  steep, 
beadvlsed  of  tbe  purpose  of  complainants, 
and  notified  to  answer  the  original  Mil, 
as  ordered  by  the  supreme  court.  The 
Huit  has  been  a  p^dlng  suit  all  tbe  time, 
as  between  the  parties  to  it,  certainly, 
and  is  to  be  proceeded  with  aa  if  a  long 
time  bad  not  elapsed,  and,  iMcanse  of 
this,  no  statute  of  limitations  is  applica- 
ble. 1  Danlell.  Ch.  PI.  pp.  77.  78.  The  sale 
of  the  land  by  the  trustee,  and  its  pur- 
chase by  the  defendant,  made  no  change 
in  the  rights  of  parties.  Mrs.  Wilson,  as 
a  party,  was  bound  to  know  that  tbe 
blunder  by  which  case  No.  636  was  dlft- 
mlssed  did  not  in  any  manner  affect  tbe 
real  case  No.  564,  which  was  properly  be- 
fore the  supreme  court,  and  was  disposed 
of  by  It  by  reversing  the  decree,  overruling 
the  demurrer,  and  requiring  an  answer 
in  40  days.  If  a  stranger  to  the  record 
could  claim  to  have  been  misled  by  the 
mandate  sent  out  after  the  dismissal  men- 
tioned, she  could  not.  The  suit  brought 
by  the  complainants  Id  Union  county,  and 
which  upon  demurrer  was  dlsmlssfd, 
without  prejudice,  and  the  action  of  eject- 
ment they  Instituted  and  dismlSHed,  bad 
no  effect  whatever  on  this  suit.  These 
fruitless  efforts  show  a  want  ol  a  proper 
conception  of  the  right  course  for  thecom- 
lainants  to  pursue  lor  tbeir  advimtage, 
nt  do  not  furnish  a  reason  for  precluding 
them  from  proceeding  in  the  right  way 
they  have  now  discovered  and  undertaken 
to  pursue.  The  case  Is  to  be  proceeded 
with  Just  as  If  the  Judgment  of  this  court 
rendered  March  24, 1878,  had  been  prompt- 
ly certified  to  the  chancery  court  nt  Lee 
county.  Mrs.  Wilson  will  be  allowed  to 
answer  tbe  original  bill  as  she  might  have 
done  18  years  ago.  She  might  then  have 
paid  tbe  costs  of  tbis  court  adjudged 
agalnat  her  and  co-defendants,  and  have 
speeded  the  cause,  but,  having  allowed  It 
to  remain  fn'  statu  quo  so  long,  she  must 
now  meet  the  case  made  by  the  bill. 
Beversed,  and  remanded  for  an  answer  to 
the  bill  in  80  days  after  mandate  filed 
below. 


State  ex  reh  Samplr  v.  Judge  op  Tents 
Judicial  Dist.   (No.  1,397.) 

{Supreme  Court     Loui»iana.  July  Term,  1891. 
4A  Ls.  Ann.) 

Bond  on  SuBPsiTBrvs  Appbal— Rbvibw  bt  Su- 

PRBUB  COUBT. 

The  exercise  of  tbe  supervlsonr  powers  of 
the  supreme  ooort,  under  article  90  or  the  consti- 
tution, cannot  be  successfully  Invoked  In  a  case 
rigbtfally  appealable  to  a  cironit  court  of  ap- 
peals, Id  whicb  ao  appeal  has  beeo  sraoted,  re- 
turnable to  that  court,  to  test  tbe  aufflcleacy  of 
tbe  amount  fixed  by  a  district  Judge  on  allowlns 
a  ausnensive  appeal  from  a  Judgment  rendered 
by  hlra.  Tbe  circuit  court  of  appeals  have,  un- 
der article  104  of  tbe  constitution,  tbe  exclusive 
power  to  Issue  writs  of  mandarrvM,  probibftion, 
and  certiorari  Id  aid  of  tbeir  appellate  Jurisdic- 
tion. It  is  to  tbat  oourt,  and  not  to  this,  that 
tbe  relator  should  apply  for  relief,  if  enbiUed  to 
any. 

(Sl/Uuhtu  by  the  Court.}     ^  ■ 
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E.  W.  Sutberlin,  for  relator. 

0}  Bond  for  sutipeDBlTe appeal  from  a 
Judg^neDt  for  a  Bi>ecific  snm  mnst  be  for  a 
Bum  exceeding  by  one-halt  the  amount 
for  which  the  Judgnient  was  grlveo.  An 
Interrenor,  arrestlDK  the  operations  of  a 
Judgment  for  plaintiff  against  deleudant, 
cannot  do  bo  on  more  taTorable  terms 
than  the  defendant,  but  In  this  regard  oe- 
cnplea  no  better  position  than  the  defend- 
ant.  Code  Prac.  art.  576  ;  22  La.  Ann.  115. 

(2)  Ptalntltr,  claiming  the  ownership  of 
a  promissory  note,  muat  give  hood  tor 
suspensive  appeal  from  the  Jadgment  re- 
Jectlng  his  demand,  for  a  sum  exceeding  by 
one-half  the  amoant  of  the  note.  In  fix- 
ing amount  of  snspenBlve  appeal-bond, 
both  in  the  Code  provisions  and  In  the  Jn- 
rlsprndence,  It  Is  protection  to  the  appel- 
lee that  is  aimed  at.  Code  Prac.  art.  576; 
25  La.  Ann. 653;  2*2  La.  Ann. 35;  16  La.  Ann. 

But  rnle  not  applicable  where  appel- 
lee is  otherwise  protected.  34  La.  Ann. 
216,  630;  10  La.  Ann.  346;  16  La.  62U. 

(8)  In  those  cases  where  the  amount  of 
a  suspensive  appeal-bond  rente  In  the  dis- 
cretion of  the  fudge,  that  discretion  muBt 
be  reasonable  and  Jnst.  In  snch  cases 
there  are  well-esta  bllsbed  precedents  In  our 
Jurisprudence  wherein  the  supreme  court, 
on  reviewing  the  actUm  of  district  Judges 
on  prohibition  and  uiaodMtoua,  have  re- 
quired an  appellant  to  give  bond  for  an 
additional  amonnt  to  aecnre  appellee's 
righta,  and  protect  htm  against  loss.  19 
La.  167;  27La.  Ann.  834  ;  84  La.  Ann.  1210. 

Bermddez,  C.  J.  This  Is  an  application 
for  writs  of  niandaniua,  prohibition,  and 
certiorari.  From  the  showing  made  It  ap- 
pears that  suit  was  brunght  before  the 
tenth  JadldiU  district  court  agalnpt  the 
relator  for  the  recovery  ol  a  note  tor  9381, 
which  was  In  his  possession,  and  of  which 
beelalmed  to  be  the  owner:  that  Judgment 
was  rendered,  rejecting  the  demand,  and 
recognizing  the  defendant's  title;  that 
thereupon  the  plaintiff  obtained  a  suspen- 
sive and  devulutive  appeal,  returnable  to 
the  circuit  court  ol  appeals'  on  giving  a 
bond  tor  f  26  In  each  appeal,  both  of  which 
were  furnished.  The  complaint  Isthat  the 
district  Jndge  should  have  required  a  bond 
for  one-half  exceeding  the  amount  ol  the 
claim,  in  order  to  render  effectual  the  ap- 
peal, as  far  as  suepentiive. 

The  relator  invokes  the  exercise  of  the 
supervisory  jurisdiction  of  this  court  un- 
der article  M)  of  the  constltntion.  to  com- 
pel tlie  district  Judge  to  vacate  his  order, 
and  to  flx  a  sum  exceeding  by  one-half  the 
amount  of  the  claim  as  that  of  the  bond 
to  be  given,  In  order  to  have  the  appeal 
to  operate  snspensively.  However  broad 
the  powers  of  this  court  may  be  under 
that  conservative  constitutional  provis- 
ion, the.v  have  never  been,  and  will  not  be, 
exercised  when  the  relief  sought  here  can 
be  asked  and  obtained  from  another  com- 
petent Jnrisdlction,  vested  with  exclnslTe 
authority  In  the  premises. 

Tlie  appeals  Inthecase  mentioned  bytlie 
relator  are  returnable  to  tlie  circuit  court 
of  appeals,  and  properly  so,  the  amount 
or  matter  In  dispute  being  exclnBlvely 
within  the  Jurisdiction  of  that  court,  un- 
der the  terms  of  the  constitution.  Article 


(MS.  Had  the  matter  In  dtopnte  exceeded 
92,000,  and  had  appeals  been  granted  tram 
a  Judgment  In  the  case  returnable  to  this 
court,  we  would  have  Jurisdiction,  and 
could  pass  upon  the  merits  of  the  applica- 
tion for  relief ;  butsuch  Is  notthe  ca^^e.  it  Is 
apparent  that  under  the  provisions  ol  ar> 
tide  104  of  the  constitntlun,  wblch  vests 
circuit  courts  of  appeals  with  the  power 
to  issne  writs  of  mandamaa,  prohibition, 
and  certiorari  in  aid  of  their  appellate  ja- 
rlsdlctlon,  the  circuit  court  of  appeals,  to 
which theappeals  granted  havebeen  made 
returnable,  not  only  Is  competent,  but  Is 
the  only  court  having  Jurisdiction  to  hear 
and  determine  the  question  attempted  w 
be  anbmltted  for  decision  on  Ita  mertta  to 
this  court.  The  tvlator  has.  therefore,  no 
right  to  Invoke  the  supervisory  powers  of 
this  court  In  the  case  stated,  and  mnst 
apply  for  relief.  If  entitled  to  any,  to  the 
circuit  court  of  appeals,  to  which  the  ap- 
peals granted  have  been  made  retnrDabt& 
Application  dismissed. 


Stats  ei  rel.  Sample  v.  Jddgr  op  Tbktb 
Judicial  DisT.  (No.  1.396.) 

(Supreme  Court  of  Louistaauu  Joly  Tana,  U8L 
43  La.  Ann.) 

APPBAL  from  iHrSRIOB  COITBTC. 

Tbesuprome  ooort  will  not  ezerolae  Iti  *o- 
pervlsory  powers  over  inferior  courts  in  cases  to 
whiob  relief  can  be  had  from  an  appellate  uoort 
vested  with  exclusive  JurladicUon  over  tha  sub- 
ject-matter. 
{SyliaJbua  by  the  Court.} 

E.  W.  SntherOn,  for  relator. 

Bbrhudrz,  G.  J.  This  is  an  application 
for  writs  of  maodariitis,  prohibition,  and 
certiorari.  The  allegations  are  that  the 
relator  sued  to  recover  the  amount  of  a 
promissory  note  for  $445:  that  certain 
parties  Intervened,  claiming  the  owner- 
ship of  the  note:  that  Judgment  was  ren- 
dered in  favor  of  plaintiff,  rejecting  ttae  In- 
tervention, and  condemning  the  deten.lant 
to  pay  plaintiff;  that  the  Interveners 
aslied  and  obtained  a  suspensive  and  adev- 
olutlve  appeal  from  the  Judgment,  re- 
turnable to  theelrciilt  court  of  appeals,  on 
their  giving  in  each  Instance  a  bond  for 
925,  which  was  done.  The  contention  le 
that  the  district  Judge  should  hare  fixed 
the  amount  of  the  bond  atone-half  over 
and  above  the  claim.  For  the  reasons 
given  in  tl>e  case  of  State  v.  Judge.  9 
South.  Rep.  890.  (Just  decided.)  this  conrt 
has  no  Jurisdiction  over  the  merits  ol  the 
application,  and  mnat  refer  the  relator  to 
the  circuit  conrt  of  appeals.  Application 
dismissed. 


State  v.  Caubbt  et  al.  (No.  1,414.) 

(Supreme  Court  (^Zoutefona.  July  Teno,  UBL 
48  La.  Ann.) 

OraKD  JuHT— RSHOVIZ.  or  IhSQUlUFIBD  M^M'qff 
— Chakgb  of  V  BHDS— AB8AOLT  WITH  IKUXT  TO 

£iu.— Imdicthbjit. 
L  The  drawing  and  placing  of  s  disqnallfied 
person  on  a  grand  Jury,  as  a  member  thereof,  and 
the  subsequent  removal  of  such  person  from  it, 
bv  the  court,  after  Impanelment,  on  oblectiou 
of  defendant,  for  proper  ditiqaaliaeatlon,  do  not 
so  vitiate  or  infect  that  body  as  to  paralyse  It, 
and  blot  It  oat  of  existenceii  An  Indlotment  pie- 
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sented  with  a  truo  bill  b.T  the  body,  as  it  re-  ' 
inaiaed  oonsUtnted,  Is  v-alid,  and  shomd  not  be 
quashed,  although  the  motion  be  made  before 
conviotioD. 

2.  The  fact  Oiat  a  fair  and  Impartial  ]ur;  has 
been  obtained,  pending  a  motion  for  a  change  of 
venue,  is  a  aufncient  answer  to  refose  the  appli- 
cation. 

3.  An  indictment  which  charges  a  lying  in 
wait,  shooting,  attempt  to  mnrdw,  and  feloniona 
Intent,  in  terms  which  show  a  ooncurrence  in 
point  of  time,  cannot  be  socoeasfuUy  leveled 
against  by  a  motion  to  arrest. 

ifiyOabuB  by  the  Court ) 

Appeal  from  district  court,  paiiab  of  Ab- 
cenHioD. 

B.  N.  Piiffh  and  ie.MS/ois.for appellant. 

The  declaration  of  article  6  of  the  con- 
Btitutlon  of  Looialana,  ( article  6.  amend- 
meiitB  to  federal  cunetitiition,  and  14th 
amendment.)  that  "no  peraon  ahall  be 
held  to  anHwer  fur  a  capital  crime,  onlras 
on  a  presentment  or  Indictment  by  a 
Srrand  Jury,  "la  Jnrladictional,  and  noeunrt 
of  L*oalBlana  haa  authority  to  try  a  pris- 
oner wlthoat  Indictment  or  presentment 
In  Kuc'b  cases. 

The  indictment  bere  referred  to  Is  the 
presentation  to  the  proper  cunrt,  nnder 
oath,  by  a  ^nind  Jury  duly  Impaneled. 

Without  such  Indictment  there  Is  noth- 
ing which  tbe  prisoner  can  be  "held  to 
answer."  A  trial  is  void.  There  is  noth- 
Inic  to  try.  121  U.  S.  1.7  Sup.  Ct.  Rep.  781 ; 
10  Ark. 71;  22  Ark.  16.  127,  198;  19  Tex.  107, 
52;  12  Hmedes  A  M.  6S:  7  Yerg.  27;  17  Wis. 
674;  9  Fla.  9;  63  Ala.  126;  12  Fla.  662;  18 
Tex.  629  ;  98  U.  8. 154;  intah.a26;  8  Utah. 
48X. 

The  foreman  and  16  lurors.  drawn  as  re- 
quired by  law,  constitute  the  Ki'and  Jury. 
The  number  beiuK  fixed  by  law,  neither 
more  oor  less  will  suffice.  Hhe  exact  num- 
ber must  be  on  the  panel,  otberwiae  there 
is  no  "Krand  Jury.*  3  Utah,  4S8:  OS  U.  S. 
154;  18tox.682;  19Tex.49;  10  Ark.  71;  22 
Ark.  127, 198;  18  Tex.  627. 

In  this  case  at  no  time  vras  there  a 
Kratod  Jury,  tor  only  the  foreman  and  14 
furors  were  on  the  panel.  Kever  at  any 
time  was  there  a  panel  of  IC  good  and  true 
men.   12  Fla.  562. 

The  action  of  the  Judge  on  the  trial  of 
the  application  for  change  of  venue  was 
illegal  and  against  the  law.  87  La.  Ann. 
464;  86  La.  Ann.  87. 

The  Indictment  Is  fatally  defective  In  not 
alleging  that  the  specific  acts  required  to 
make  tbe  oflense  concurred  In  point  of 
time.  Where  Intent  at  the  time  the  offense 
is  committed  is  a  necessary  Ingredient  In 
It,  it  is  as  necessary  to  state  the  intention 
In  tbe  indictment  as  any  other  of  the  facts 
and  dreumstances  which  constitute  tbe 
offense.  38  La.  Ann.  921;  8  Rob.  (La.) 
600,  602.  612;  21  La.  Ann.  347  :  85  La. 
Ana.  623  ;  42  La.  Ann.  276,  7  South.  Rep. 
S78. 

R.  ii.  McCttUoh,  Dlat.  Atty.,  and  John 
N.  OgtJeBj  Optfousas  Diat.  Atty.,  for  ap- 
pellee. 

(1)  Tbe  drawing  of  one  incompetent 
member  on  a  grand  Jury  does  not  vitiate 
tliatbody.  Sections 4-6, 10, Act 44 of  1K77: 
Bcate  V.  Foster,  31  La.  Ann.  84;  State  t. 
Vasbington,  88  La.  Ann.  1403. 

(2)  Where  the  Incompetent  grand  Juror 
has  been  set  aside,  the  "  sixteen  "  of  act  44 
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of  1877  being  not  sacramental,  the  remain- 
ing "fifteen''  can  find  a  bill.  State  t. 
Swift,  14  La.  Ann.  827;  16  La.  Ann.  193;  8 
Rob.  (La.)  618;  People  t.  Butler.  8  Cal. 
485;  People  T.  Hunter,  84  Oal.  65;  People 
V.  Qateswood,  20  Cal.  147;  9  Amer.  ft  Eng. 
Enc.  Law,  p.  466,  and  note  to  page  6. 

(3)  There  is  no  Injury  to  defendant  by  a 
finding  of  the  Indictment  by  a  Jury  com- 
posed only  of  16  members  at  tbe  time  of 
theflndlng. because  th^smallertbenumber 
among  whom  tbe  13  are  to  be  fonnd  to 
concur  the  more  secure  Is  the  defendant 
from  bdng  Indicted.  1  Blah.  Crim.  Proc. 
p.  505,  §855. 

(4)  Unless  an  abose  of  discretion  be 
clearly  shown,  tbe  decision  of  tbe  Judge, 
on  a  motion  to  change  the  venue,  wilt 
not  be  Interfered  with.  11  La.  Ann.  607; 
SO  La.  Aon.  864  ;  81  La.  Ann.  91;  88  La. 
Ann.  460. 

(5)  There  is  do  fixed  rule  defining  what 

shall  or  shall  not  be  considered  proof  that 
a  fair  and  Impariiul  trial  cannot  be  had. 
8  Amer.  &  Eng.  Enc.  Law,  p.  100.  There 
is  no  error  In  poatponlng  the  considera- 
tion of  a  motion  to  change  thevenue  until 
an  attempt  is  made  to  impanel  a  Inry. 
Id.  p.  99. 

(6)  Tbe  fact  that  a  fair  Jnry  Is  obtained 
is  an  answer  to  the  affidavit  for  the 

change  of  venue.   33  Qrat.  880;  Id.  100. 

(7)  An  Indictment  Is  sufficient  when  the 
words  "then  and  there"  are  otherwise 
aapplled.  86La.  Ann.  622.  "While"  means 
"time  during  which,"  and  an  Indictment 
charging  the  shooting  with  intent,  under 
section  700,  Bev.  St.  1870,  to  have  been  done 
while  lying  In  wait,  Is  good. 

(8)  An  Imperiect  averment  of  time  Is 
cured  by  section  1063.  Bev.  St.  1870.  or,  if 
not, being  a  merelyformal  defect, it  abonld 
have  been  urged  before  plea.  Section  1064, 
Rev.  St.  1870;  11  La.  Ann.  163. 

(9)  "With  Intent  willfully,  feloniously, 
and  of  malice  aforethought  to  commit  the 
crime  of  murder"  is  not  a  conclusion  of 
law,  but  one  of  fact,  tbe  Intent  being  spe- 
cifically qualified  thereby  as  muTderous, 
and  the  word  "commit**  being  an  aver- 
ment of  action  meaninff  "to  perpetuate, " 
"to  enact."   35  La.  Ann.  622. 

(10)  Where  an  Indictment  follows  the 
statute,  and  the  defendant  Insists  upon  its 
insnffiriency,  It  is  for  him  to  show  satis- 
factorily why  tbe  offense  should  have 
been  charged  In  a  different  manner.  18 
La.  Ann.  !^48. 

Beruudez,  C.  J.  The  defendant  Causey 
was  indicted  for  lying  In  wait,  and  sbuot- 
tng  with  IntRnt  to  murder,  and,  on  con- 
viction, sentenced  to  bard  labor  for  five 
years.  On  appeal,  he  complains  that 
the  trial  Jadge  Illegally  overruled  the  sev- 
eral motions  made  by  him  to  quash  thelD- 
dlctment,  to  change  tbe  venire,  for  a  new 
trial,  and  In  arrest  of  Judgment. 

1.  The  motion  to  quash,  seasonably 
made,  rests  upon  the  gronnd  that  tbe  In- 
dictment  was  presented  with  a  true  bill, 
by  a  body  of  men  who  did  not  constitute 
the  legal  grand  Jury,  to  which  he  Is  entl< 
tied  under  the  federal  and  state  constltn- 
tion,  in  this:  that  tbe  said  body  was 
composed  uf  15  men  only,  though  quail, 
fled,  the  sixteenth  member  after  the  ^aw> 
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log  BDd  Impandlng  having  been  dls- 
ebarsed  by  the  coart  In  otber  cases,  on 
complaint  based  on  the  tact  that  be  was 
an  alien,  and  tberefore  Incompetent.  It 
appears  that  on  the  first  day  of  the  term 
the  foreman  of  tbe  gi'aiid  Jury  was  select 
ed  by  tbe  Judge,  and  13  others  were  drawn 
by  the  sheriff  Irum  the  Jury-box;  that 
these  16  men  werednly  sworn  and  chargud 
as  thP  grand  Jury  In  and  for  the  parish  of 
Ascension  for  thp  opening  term;  that 
thereafter  they  reported  two  true  bills  of 
mnrder  against  certain  parties,  which 
were  quashed  at  their  instance,  on  tbe 
ground  that  one  of  the  panel  was  not  a 
good  and  competent  Juror,  being  an-  nn- 
natnrallzed  citizen;  that  said  person  was 
rerouved  from  the  Jury  by  tbe  court,  who 
■Dbsequently  reported  a  bill  against  tbe 
defendant  In  tbls  case,  which  was  dnly 
presented  and  accepted.  Thereupon  the 
defendant  moved  to  quash  tbe  Indictment, 
as  stated.  Tbe  court  declining  to  do  so, 
a  bill  was  reserved  to  tbe  refaaal. 

Tbe  qnestion  presented  for  sulatlon  Is 
novel,  Important,  and  may  well  be  Htated 
as  follows:  Whether  the  drawing  and 

f flaring  of  adlsqaalifled  person  on  a  grand 
nry,  and  the  subsequent  elimination  of 
such  person  from  it,  after  Impanelment, 
on  complaint  lor  disquallflcatlon,  so  viti* 
ates  orlnfects  that  body  as  to  paralyze  It, 
and  blot  It  out  of  existence,  at  once  and 
absolutely.  Tne  contention  is  that  tbe 
grand  Jury  must,  at  tbe  moment  of  Impan- 
eling, be  composed  of  16  qualified  mem- 
bers, 1  selected  foreman  by  the  Judge, 
and  16  drawn,  all  us  provided  by  law. 
It  Is  therefore  argued  that,  unless  the  16 
members  be.  earh  and  all.  qualified  at 
that  timu,  the  body  Is  not  a  grand  Jury, 
and  that  a  true  bill  found  by  them  on  an 
indictment  Is  not  Jurisdictional:  that  it 
does  not  Jiuttly  the  prosecution ;  and  that 
a  conviction  on  a  charge  returned  on 
SDcbindlctmentis  violative  ol  both  federal 
and  state  constitutions.  It  Is  tberefore 
ironceded  that,  where  thelmpaneled  grand 
Jury  is  composed  of  16  qualified  members, 
It  has  a  legal  existence,  and  ran  lawfully 
dlscliargelts  functions,  and  that  It  cannot 
be  put  out  of  life,  should  any  one  uf  the  16 
members  not  required  to  dnd  a  bill  die 
or  absent  himself.  Tbe  proposition  is 
DOW  well  established  that,  although  a 
grand  Jury  may  be  composed  of  one  or 
more  diaqnalifltid  members,  the  Irregular- 
ity cnnnot  be  successfully  Invoked  after 
convirtiou,  and  therefore  that  a  verdict 
rendered  on  an  Indictment  presented  by 
such  Krand  Jury  remains  unassailable  by 
the  accused,  Tnia  Impllea  the  correctness 
of  the  proposition  that  the  mere  dis- 
quallflcation  of  a  iwrsnu  placed  on  such 

jury  is  not,  in  Itself,  such  a  fact  as  abso- 
utely  deadens  tbe  body :  for.  If  such  were 
the  caae,  the  irregularity  could  not  be 
eared  either  by  tacit  or  formal  waiver,— a 
thing  which  Indisputably  can  be  don&  It 
therefore  follows  tbat  such  body,  not- 
withstanding thepresenceof  such  defect  In 
its  oreanizatlon,  has  an  actual  existence, 
sufficient  to  enable  it  to  perform  functions 
hypotbctlcally  lawful.  It  cannot  be  de- 
nted that,  where  a  grand  Jury  Is  irregular- 
ly composed,  in  part,  of  one  or  more  per- 
sons clearly  disqualified  by  law,  and  such 
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person  or  persons  partldpate  In  the  find- 
ing of  a  bill,  whether  as  part  of  the  13 

constituting  tbe  quorum  or  of  the  others, 
the  right  of  an  accused  is  now  recognised, 
on  proper  timely  motion,  to  have  tbe  In- 
dictment quashed;  and  this,  because  tbe 
charge  was  not  found  by  qualified  Jurors, 
Inasmuch  as  all  the  members  who  flud 
a  bill  must  be  absolutely  competent.  Nev- 
ertheless It  is  quite  dlfHcnlt,  and.  It  may 
be  said,  impossible,  to  logically  conclude, 
where  the  bill  is  found  by  at  least  tbe  13 
members  who  constitute  the  quorum,  al- 
though the  number  be  not  actually  16,  the 
finding  is  necessarily  void  and  nnjurisdic- 
tional.  It  isnutsacramental  that  agrand 
Jury  shall  be,  like  a  petit  Jury,  in  criminal 
cases,  composed  of  a  certain  given  uam- 
ber  of  Jurors.  It  may  be  eonstttoted  by 
law  with  IS,  18.  20,  or  any  other  reasona- 
ble number  of  persons,  a  certain  stated 
proportion  of  whom,  composing  a  quo- 
rum, are  competent  to  transact  buslnefts. 
Neither  Is  Itsacramental  tbat  all  the  mem- 
bers shall  be  present,  and  participate  in 
tbe  finding,  when  such  can  be  found  by  a 
quorum.  That  which  Is  sacramental  Is 
that  tbe  members  who  participate  or  con- 
cur in  the  finding  must  bo  qualified  or 
competent  Jurors,  under  pain  of  nullity 
of  their  action.  Tbe  12  required  fur  a 
quorum  composed  of  qualified  members 
should  be  qualified  to  give  validity  to  the 
action  of  that  quorum.  It  Is  no  more 
necessary  that  the  16  memtwrs  shnald  be 
qualified  than  It  Ih  that  2  of  the  meuibers 
of  this  court  should  be  qualified  tuirire 
vitality  to  a  Judgment  rendered  by  the  re- 
maining quallflefl  H. 

Under  the  circumstances  of  this  cane.  It 
Is  manifest  that  the  trial  Judge  could  not 
have  sustained  th«>  motion.  HIh  power  to 
fill  the  vacancy  was  most  questionable. 
Had  he  quaMhed  the  Indictment  for  tbe 
cause  stated,  he  would  hare  disorganised 
and  completely  disabled  tlio  liody.  ati  no 
other  could  have  been  formed  before  the 
next  term  of  court,  thus  meanwhile  (log- 
ging the  wheels  of  criminal  Justice  In  his 
Jurlndtction.  In  the  oral  and  printed  ar- 
gument of  the  able  counsel  for  the  defense 
reference  is  made  to  a  number  of  ctutes  fn>m 
other  Juristlletiuns,  In  which  it  is  claimed 
that  courts  of  last  resort  havemledlua 
sense  favorable  to  tbe  position  taken  by 
him.  The  reports  containing  the  rulings 
Invoked  are  not  within  our  reach  at  this 
place.  It  may  be  that.  In  the  caH(«  men- 
tioned, the  Indictments  were  quushed.  be- 
cause found  by  members  of  tbe  grand  Jury, 
one  or  more  of  whom,  who  had  partici- 
pated in  tbe  finding,  weredisqualifiefl  fmm 
serving  on  such  Jury,  or  lierause  of  mime 
other  reason,  which  we  would  recognize 
as  sufficient.  However,  if  It  were  other- 
wise, we  would  be  slow  to  adopt  too  lib- 
eral Interpretations  of  criminal  laws, 
which  should  be  strictly  construed  for  tbe 
benefit  of  both  state  and  aocnsed.  Pulille 
interest,  a  proper  administration  of  the 
law,  a  speedy  trial  of  offenders  (or  convic- 
tion or  <llRcharKe.for  the  security  and  w^ 
being  of  persons  and  property  In  Hodety, 
Imperiously  demaml  that,  wbllean  acruiied 
must  be  protfK:ted  in  the  assertion  and 
vindication  of  alt  such  of  his  rights  as  en- 
title him  to  a  lalr  and  impartial  trial,  tbe 
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«orreepondliiK  rights  of  the  common- 
wealth aieainst  the  commlsBioD  of  crimtv, 
and  the  escape  of  guUty  parties  from  pan- 
isbjieat,  on  questionable  technicalities 
and  casalatlc  quibbles,  in  eases  in  whlnb 
no  Injury  was  snstalned.  most  be  eqaally 
respected  and  shielded.  To  conclude  on 
thill  anb}ect,ltls  appropriate  to  repeat  the 
languaf^e  uned  by  this  court  In  the  case  of 
State  T.  Humphries,  86  La.  Ann.  967,  vis.: 
"Niceties  in  Judicial  construction  of  crimi- 
nal statutes,  such  as  that  urfced  upon  as 
here,  were  deplored  by  Lord  Ualb  more 
than  twocentories  a^o,  when  be  wisely 
and  leellnKly  said  'that  the  strictness 
required  Id  Indictments  bad  grpwn  ng  to 
be  a  blemish  and  Inconvenienco  in  the  law, 
and  the  adiuinistratlon  thereof,  nnd  that 
nanre  offenders  escape  by  the  over-easy 
ear  ^iven  to  ezceptlous  to  such  Indict- 
ments, than  by  the  maul  testation  of  thutr 
lanocenee,  and  that  the  greatest  crimes 
bad  gone  unpunished  by  reason  of  these 
untieemly  niceties.'" 

2.  On  certain  averments,  under  the  pro- 
Tlsions  ofthelawln  snch  matters,  (Rev. 
St.  §  8892.)  the  accused  moved  tor  a  uhange 
of  venue:  and  on  suKcestlon  to  tne  dls- 
trict  attorney  that  an  effort  be  made  first 
towards  procnring  a  Jury  ont  of  the  regu- 
lar naire  for  the  week,  so  as  to  ascertain 
the  fact,  the  coart.  over  defendant's  objec- 
tion, proceeded  to  the  formation  of  the  Ju- 
ry, which  was  In  due  course  regularly  con- 
stituted and  impaneled.  The  district  at- 
torney then  proposed  to  take  up  the  mo- 
tion for  a  change  of  venue.  This  was 
done  notwithstanding  defendant's  objec- 
tions, and,  the  motion  being  denied,  the 
trial  of  the  case  was  proceeded  with,  a 
bill  being  reserved.  Thecuntentton  Is  that 
the  accused  had  a  right  to  make  the  mo- 
tion, and  that  It  was  the  doty  of  the 
judge,  after  hearing  evidence,  to  pass  np- 
on  it.  and  that  the  Judge  did  not  hear 
any  proof,  but,  considering  the  fact  of  the 
formation  of  the  Jury,  denied  the  motion. 
It  la  naefulto  state  that  each  of  the  Jurors, 
when  called,  was  sworn  and  examined  on 
Ills  voir  dire,  and  testified  that  he  was 
■competent  to  try  the  accused  fairly  and 
impartially.  There  exists  no  established 
or  fixed  rule  deflolng  what  shall  be  consid- 
ered prool  that  a  fair  and  Impartial  trial 
cannot  be  had.  It  has  been  held  that  the 
«oart  is  not  precluded  from  acting  in  part 
on  personal  knowledge  possessed  by  It. 
Otese  V.  Schults.  60  Wis.  449,  19  N.  W.  Sep. 
447.  The  fact  that  a  fair  and  Impartial 
jury  huB  been  obtained,  pending  the  mo- 
tion for  a  change  of  venue,  han  beeif  held 
to  be  an  answer  to  the  affidavit  therefor. 
State  V.  Gray,  (Nev.)  8  Pac.  Rep.  456; 
Wright  V.  Com.,  83  Grat.  880;  People  v. 
Plummer,  9  Gal.  298;  Hunter  v.  State,  48 
<3a.  4S8;  Ward  v.Moorey,  1  Wash.  T.  104; 
8  Amer.  *  Eng.  Enc.  Law,  pp.  99,  100,  and 
notes.  Indeed,  nb  acta  nd  posse,  valet 
■conaecutUt,  As  a  rule,  appllcntions  of  this 
character  are  addressed  to  the  sound  dls- 
-cretion  of  the  trial  Judge,  who  may  even 
act  on  his  own  knowledge,  and.  unless  an 
abuse  of  such  discretion  Is  clearly  shown, 
bis  decision  Is  not  to  be  Interfered  with. 
44tate  V.  Ford,  37  La.  Ann.  448.  The  Judge 
was  satisfied  with  the  test  Buggested. 
vhldi  had  proved  successful.    The  fact 
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thattbe  Jury  was  a  falrand  Impartial  Jury 
appears  from  the  circumstance  that,  al- 
though they  found  the  accused  guilty,  they 
recommended  nlm  to  the  mercy  of  the 
conrt,  and  nothing  show's  tnat  the  Judge 
disregarded,  as  be  might  have  done,  this 
recommendation.  In  this  Instance*  far 
from  It  appearing  that  the  Judge  misap- 
plied the  law,  It  is  evident  that  he  had 
good  authority  to  act  and  rule  as  he  hus 
done.  On  a  review  of  his  ruling,  In  this 
respect,  we  cannot,  therefore,  say  that  he 
erred,  but,  on  the  contrary,  hold  that  be 
did  nut. 

8.  The  third  ground  of  complaint  Is  that 
the  trial  Jndge  Illegally  overruled  the  mo- 
tion lu  arrest,  which  was  that  the  Indict- 
ment was  fatally  defective.  In  not  alleging 
that  the  lying  In  wait,  shooting,  and  at- 
tempt to  murder  concurred  In  point  of 
time,  and  also  "that  the  indictment  fails 
to  charge  that  the  defendant  then  and 
there  entertained  a  felonious  Intent  to 
murder.  The  motion  beeides  avers  that 
the  indictment  fails  to  charge  defendant 
with  the  Intent  to  kill  and  murder,  but 
solely  "to  commit  the  crime  of  murder," 
which  Isa  mere  conclusion  of  law.  On  ap- 
peal, the  first  ground  alone  Is  Insisted  up- 
on, the  second  being  apparently  abau- 
doned.  The  Indictment  charges  that  the 
defendants.  Causey  and  Hamilton,  did,  on 
the  25th  of  Febrnary.  1891,  with  force  and 
arms,  In  the  parish  of  Ascension,  and 
within  the  Jurisdiction  of  the  twenty-sec- 
ond Judicial  district  court  of  the  state  ut 
Louisiana,  "while"  lying  in  wait,  will- 
fully, felonlousLy,  and  of  their  malice 
aforethought,  shoot  one  Thom'as  Moure 
Webb,  In  tha  peace  of  the  state  then  and 
there  being,  with  a  dangeroas  weapun, 
to-wtt,  a  duubte-barreled  shotgun,  with 
Intent  willfully,  feloniously,  and  of  their 
malice  aforethought,  to  commit  ttie  crime 
of  murder  f  n  and  upon  the  said  Webb,  con- 
trary to,  etc.  It  may  be  that  the  ludict- 
menC  could,  or  perhaps  should,  have 
more  technically  and  fully  set  forth  the 
charges  against  the  accused ;  butan  atten- 
tive consideration  of  the  language  used 
satisfies  the  mind  that  the  lying  In  wait, 
the  shouting,  the  attempt  to  murder,  to- 
gether with  the  felonious  intent  to  mur- 
der, are  charged  with  a  concurrence  In 
point  uf  time,  therrtore  as  co-existing, 
with  aafflclent  clearness  and  precision  to 
put  the  accused  on  his  guard  for  his  de- 
fense. A  philological  dissertation  on  the 
subject  would  subserve  no  useful  purpose. 

Nothing  Is  said,  as  regards  the  motion 
for  a  new  trial,  which  on  its  face  Is  enti- 
tled to  notice,  and  It  Is  therefore  ignored. 
It  contains  grounds  which  were  the  ob- 
ject of  bills  of  exceptions  which  have  been 
disposed  erf.  Judgment  affirmed. 


Statb  t.  Woodson,  (No.  1,415.) 
{Qu/pTtXM  Court  f^J^wfajgno.  July  1S9L 

DBA  WING  Jdbt. 
The  refusal  of  the  trial  Jud^  to  order  that . 
the  names  of  the  petit  Jurors,  previously  drawn 
and  placed  on  the  list  handed  by  the  clerk  to  the 
aherm,  be  put  in  a  box  and  drawn  therefrom,  Is 
not  error,  when  socb  course  was  the  usual  mode 
of  calling  and  selecsting  the  memberi  of  the  petit 
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Jarj  in  the  local  i^raotlcs^  In  the  ftbsenoe  ot  ad- 
verse legislation. 
(Sullabiu  by  the  Court.) 

Appeal  from  district  coart,  parish  ot 
AscenBlon. 
S.  N.  Sima,  for  appellant. 

(1)  Under  uur  law,  thegrandjory  must 
be  compofled  of  16  good  and  true  men, 
that  1b,  of  persons  possessing  all  the  pre- 
scribed legal  qualifications.  One  ol  these 
1b  that  he  sball  be  a  dtlzeo  of  the  United 
States.   Act  ISKO,  No.  64. 

(2)  The  selection  of  an  Incompetent  per* 
son  as  a  member  of  the  grand  Jury  vitiates 
the  entire  paneL  A  orrand  Jary  so  organ- 
Ised  cannot  And  a  valid  indictment.  The 
objectiiin  may  be  made  at  any  time  before 
plea.  86La.  Ann.108;  SBob.  (La.)618;  Id. 
ei6;  21  La.  Ann.  551. 

(3)  The  dlscberge  of  an  incompetent  Ju- 
ror Irum  further  service  as  a  member  of  the 
grand  jury  cannot  legaltEe  that  already 
vitiated  body.  There  Is  no  law  or  au- 
thority In  this  state  which  warrants  a 
Judiee  In  discharging  one  member  of  the 
grand  Jury.  To  dlKcharge  one.  he  must 
discharge  ail  of  them.  In  the  eye  of  the 
law,  the  incompetent  Juror,  NocenteDf, 
was  a  member  of  that  Rrand  Jury  until 
Its  final  discharge  by  the  court,  and  hla 
conatractlve  presence  vitiated  theaecond 
Indictment. 

(4)  It  was  error  to  refuse  to  permit  the 
names  of  Jurors  selected  to  try  the  case  to 
be  drawn  from  the  Jury-box  provided  lor 
that  purpoHe.  Act  No.  44  of  1877,  B  6;  86 
La.  Ann.  834. 

if.  McCiilIob,  DiBt.  Atty.,  and  John  JV. 
Ogden,  Opeiousas  Dlst.  Atty.,  for  the 
State. 

A  grand  Jury  drawn  with  one  disqnall- 

fled  person  upon  It  Is  not  thereby  vitiat- 
ed.   Sections  4,  6,  6.  and  10.  Act  44  of  1877. 

The  incompetent  Juror  being  excuRed, 
the  remaining  15  can  find  a  bill.  11  La. 
Ann.  827;  15  La.  Ann.  m;  People  v.  But- 
ler, 8  Cal.  485  ;  6  Amer.  &  Eng.  Rnc.  Law, 
p.  6. 

There  Is  no  Injury  to  defendant  by  the 
finding  by  15.  1  Bish.  Orlm.  Proc.  p.  605.  S 
855. 

The  denial  of  a  motion  made  by  the  d  ^- 
fendant  to  order  the  names  of  tlie  petit 
Jurors  tu  be  put  in  the  box,  and  drawn 
tlierefrom.lsnot  error,  titate  V.Kennedy, 
11  La.  Ann.  479. 

The  practice  Is  to  call  the  Jury  from  the 
list,  and  In  the  onler  In  which  they  are 
numbered.  State  v.  Washington,  37  La. 
Ann.  S2S. 

ItERHUDKZ,  C.  J.  The  defendant  was 
pmsecuted  for  murder.cnnvlcted,  and  sen- 
tenced to  the  extreme  penalty.  On  ap- 
peal, it  is  claimed  that  the  true  bill  against 
him  wne  returned  by  a  body  of  men  wiio 
did  not  conBtitute  the  grand  jury,  by 
whom,  under  the  constitution,  an  indict- 
ment could  have  been  legally  found 
against  him.  Tlie  charge  Ib  made  that 
the  trial  Judge  erred  In  not  suHtaining  a 
motion  to  quash  the  Indictment,  because 
one  ot  the  panel  of  16  bad  been  set  aside 
by  the  court,  after  Inipanelment  by  rea- 
son of  his  disqualification  as  an  alien.  iD 
cousequeace  ol  which  the  grand  Jury  never 


bad  a  legal  existence.  A  similar  objection 
was  raised  by  the  defendant  in  the  case  of 
State  v.  Causey,  JuBt  decided.  In  which  it 
was  held  that  the  motion  to  qaaata  had 
been  properly  overruled.  For  the  same 
reason  we  must  bold  alike  In  tbe  preaenk 
instance. 

The  next  objection  is  that  there  was  erw 
ror  in  the  court's  refusing  to  order  that 
the  names  of  the  petit  Jurors  on  tbe  list  in 
thehaudsof  thesheritf  beplaced  In  the  box, 
and  drawn  therefrom.  We  know  of  no 
law,  and  have  been  referred  to  none,  re* 
quiring  aaeb  action.  We  have  examined 
the  authorities  referred  to,  (section  6  of 
Act  44  <it  1877.  and  State  v.  Brooks,  SO  I^a. 
Ann.  S85.)  but  fail  to  find  that  they  ap- 
ply, ind  relieve  the  defendant.  On  tbeoth* 
er  hand,  we  find  that  In  State  v.  Kennedy, 
11  La.  Ann.  479,  a  similar  qaestiou  was 
considered.  It  was  there  said :  "  We  have 
already  Intimated  that  tbe  eoort  did  not 
err  In  refusing  to  put  the  names  of  tbe  Ju- 
rors In  a  hat  or  box.  and  draw  tlmn 
therefrom.  Phis  is  done  by  statate  In 
England.  In  ordinary  cases  only ;  but, 
even  there,  in  thtHse  cases  where  the  ilat 
Is  served  on  the  accused,  they  call  from 
the  list  In  its  order.  But  the  acccsed 
has  so  little  ot  u  vested  iutereMt,  so  to 
speak,  In  the  Juror,  that  the  state  always 
exercised  the  arbitrary  right  of  ael'tlng 
aside  any  of  the  Jurors  on  the  panel  until 
It  Is  gone  thrnngh  with,  whereupon  the 
Jurors  net  aside  are  then  called,  and.  If  uot 
chalieuged  by  tbeaccused,  they  are  sworn, 
unless  cause  Is  shown  on  behalf  ol  tbe 
crown."  Whart.  Grim.  Law,  889,  note  6. 
"Such  Is  still  the  practice  In  tbe  United 
States  courts,  and  such  was  the  prac- 
tice In  this  state  from  the  passage  of  tbe 
act  requiring  the  indictment  and  liattrf 
Jurors  to  be  served  on  the  accused  until 
the  enactment  of  the  statute  of  1837.  (page 
42,)  which  took  from  the  slate  the  right 
to  set  aside  Jurors,  and  gave.  In  lieu  there- 
of, six  peremptory  challenges.  If  It  wasnot 
error  In  the  state  to  set  aside  the  Jurors  as 
called,  at  its*  pleasure,  under  the  act  of 
1Kt»4,  it  cannot  be  error  now.  under  tbe 
same  statute,  for  the  Judge  simply,  for  a 
cause  tending  to  facilitate  the  transaction 
of  the  public  bustness.  to  commence  at  a 
particular  number  on  the  list,  and  call  tbe 
same  consecutively,  until  a  petit  Jury  li 
formed  or  the  panel  exhausted. "  Tbis 
ruling  was  not  modified  by  any  subefr- 
quent  legislation,  and  the  announcement 
thereby  made  was  indorsed  in  the  case  □( 
State  V.  Washington,  S7  La.  Ann.  82S.  ia 
whicfh  It  was  held  that  a  complaint  that 
the  Jurors  were  not  called  In  the  order  ta 
which  their  names  appeared  on  the  Jury- 
list  was  III  founded,  thus  recognizing  tbe 
use  ot  the  list. 

The  bill  of  exception  taken  to  the  ruling 
of  tbe  Judge  shows  that  he  thus  held  "on 
the  ground  that  such  was  the  usual  mode 
of  calling  and  selecting  members  of  the 
petit  jury. "  The  correctness  uf  the  state- 
ment that  such  was  the  prevailing  local 
practice  la  not  attacked.  Silence  In  such 
a  ease  Implies  an  admission  that  snch  waM 
the  fact,  and  is  decisive  of  the  question.  In 
the  aljHenne  of  contrary,  adverse.  Infringed 
legislation.  Judgment  affirmed. 
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State  r.  Jbitkinb.  (No.  1,416.) 

(Supreme  Court  of  Loutskma,  Jtdf  Tenn,  1891 . 
48  La.  Ann.) 

CBiwiiAi.  Law— SurnuiBROT  or  Vuvm. 

A  verdiot  of  guilty,  inadvwteptly  written 
oa  a  quashed  indictment,  instead  of  beiu^  bo  on 
the  real  indictment  on  whlcn  the  prosecution  Is 
based  and  carried  on,  is  not  on  that  account  a 
nullity.  It  is  uot sacramental  that  it  bewritten, 
or,  when  written,  that  it  be  signed  or  put  on  the 
indictment.  It  is  surely  of  equal,  If  not  supe- 
rior, dignity  to  a  rerdlct  rendered  ore  tenut  or 
unsigned  In  apea  court  try  the  Jury. 
iSyOabiu  by  Ote  Court.) 

Appeal  from  dlfltrlct  court,  parish  of 

Aeceuslou. 

E.  N.  Pufiby  for  appeUant. 

R.  McCuUob,  Dial.  Att.r..  aud  Joha  N. 
Qij-t/eo.OpeluueuBDiat.  Alty.,tur  theState. 

A  t^rand  Jury  drawn  with  oav  diequall- 
fled  pereoD  upon  it  Ih  not  t  hereby  Titluted. 
SectioDH  4-B,  10,  Act  44  ot  1877. 

Tbe  IncompeteDC  Juror  being  excaaed, 
the  remainlDg  caD  find  a  bill.  11  La. 
Anu.  15  La.  Aun.  198;  Pvople  r.  But* 
ItT,  8  Ca).  43r>,  6  Amer.  &  Eng.  Enc.  Law, 
p.  6. 

Tbe  indorsement  on  a  quaebed  indict- 
meat  of  tbe  verdict  Ib  not  error;  the  law 
uot  requiring  tbe  verdict  to  be  written. 

Bermvdez,  C.  J.  The  defendant  wae 
sentenced  to  hard  labor  fur  life,  on  a  pros- 
ecution and  conviction  fur  murder.  On 
appeal,  be  complains  that  tbe  grand  Jury 
who  found  the  indictment  against  bim 
was  not  a  legal  body,  urging  against  its 
action  the  same  objections  which  were 
preaued  on  a  motion  to  quash  in  the  cases 
uf  State  V.  Causey.  9  Bunth.  Rep.  94)0,  and 
State  T.  Woodson,  9  South.  Bep.  903,  (Just 
decided.)  Tbe  only  difference  between  this 
case  and  those,  and  which  is  not  a  factor 
on  tbiscomplalnt.is  that,  on  the  objections 
raised  by  this  defendant  to  tbe  first  indict- 
ment against  him,  that  one  of  tbe  panel 
was  an  alien,  that  indictment  was  quashed, 
and  subsequently  another  was  found 
against  blm  by  the  remaining  15  Jurors,  on 
wnlcb  the  prosecution  was  based.  Uls 
objecttons,  therelon;,  are  not  now  to  the 
first,  but  to  the  last,  indictment  presented 
against  him.  For  the  reasons  asslgnfd  in 
the  opinion  in  State  v.  Causey  we  hold 
that  the  motion  to  quash  was  properly 
overruled. 

The  next  complaint  Is  that  the  qualified 
verdict  of  the  Jury  against  him  wus  writ- 
ten on  the  flrstindlctment.  which  had  been 
quashed,  and  not  on  the  Kevund  indict- 
ment, which  was  that  on  which  the  prose- 
cution rested,  and  on  which  the  verdict 
should  have  been  reduced  to  writing.  The 
verdict  returned  i-eads:  "DonaldsonviUe, 
La..Iday  IStfa,  1H91.  GuUty.wlthoutcapltiil 
punishment.  [Signed]  Mb.  J.  W.  Jrnbsb, 
Foreman."  It  Is  elementary  that  a  ver- 
dict may  validly  be  rendered  orally,  In 
open  court,  eveu  where  no  foreman  was  ap- 
pointed ;  so,  also  when  it  is  returned  writ- 
ten, though  unsigned,  either  by  the  foreman 
or  any  icerober  ot  the  Jury,  or  does  uot 
contain  the  name  of  the  accused,  or  de- 
scribed tbe  offense  charged.  State  v. 
Moore.SBob.  (ha.)526;  State  v.  Briscoe, 
80  La.  Ann.  434;  State  v.  Smith.  33  La. 
Ann.  1416;  State  v.  Howard,  84  La.  Ann. 


870;  State  t.  Simon,  37  La.  Ann.  569; 
Man.  Unrep.  Cas.  It  does  seem  to 
be  an  evident  proposition  that,  where  a 
verdict  Is  written  on  a  paper  which  con- 
tains the  title  of  the  case,  a  statement  of 
the  nature  of  tbe  crime  charged,  and 
which  Is  a  perfect  duplicate  of  the  indict- 
ment In  the  case.  It  la  valid ;  the  more  so 
when  the  verdict  on  such  paper  is,  as  was 
done  here,  read  in  open  court,  in  presenca 
of  all,— the  accused,  the  state,  and  the  Ju- 
rors. The  second  Indictment  found  was 
not  handed  to  the  Jury,  by  some  mistake 
or  other.  This  explains  the  reason  why 
the  verdict  was  written  as  it  was.  The 
foreman  prcKumed  it  was  the  proper  In- 
dictment and  inadvertently  committed 
the  error.  Writing  a  verdict  on  the  real 
indictment  Is  not  an  essential  require- 
ment for  its  validity.  It  is  not  sacra- 
mental that  it  be  so.  We  know  of  no  rul- 
ing sustaining  objections  ot  this  charae* 
ter.  and,  having  been  referred  to  none,  we 
Infer  that  none  exists.  The  verdict,  thus 
written*  Is  surely  of  a  dignity  equal,  not 
to  say  much  flupnrlor.  to  one  rendered 
v/va  voctt,  or  unsigned,  in  open  court,  by 
a  jury.  Judgment  affirmed. 


Broubsard  v.  Verbbt  9t  Ml.   (No.  1,390.) 

(Supreme  Covrt  of  LowMana.  July  Term,  1891. 
43  La.  Ann.) 

Vauditt  or  Cos-nuoT— RicoRDS  or  Bohool 
Board. 

1.  An  agreement  under  which  trees  were  taken 
possession  of  and  belted  will  not  bo  decreed  ni:^l 
because  signed  by  the  transferrer  alma. 

2.  Tbe  school  board  should  keep  a  written 
record  of  its  proceedings. 

8.  Tbe  time  granted  in  the  agreement  havinir 
elapsed  within  which  to  belt  trees,  new  wors 
will  not  l>e  protected  under  tbe  terms  of  the 
agreement,  an  extension  not  having  been  proven. 
iSyUabiis  by  the  Court.) 

Appeal  from  district  court,  parish  of  St» 
Martin. 

Fulix  Vuorblea,  for  plaintiff. 

Courts  are  bound  to  give  legal  effect  to 
all  contracts  according  to  the  true  Intent 
ofthepartles.  CIvllCode, art.  1945.  Thetn- 
tent  of  the  parties  to  the  contract  of  the 
schoi>l  board  with  the  plaintiff  Is  evident. 
The  object  was  the-  deadening,  trailing, 
cutting,  and  floating  timber  out  ot  sec- 
tion 16  school  land,  a  swamp.  So  long 
as  the  low  stage  of  the  water  prevente<l 
the  floating  out  of  that  timber.  It  was  a 
vis  major,  hpyond  the  control  of  the  plain- 
tiff, his  right  to  do  so  remained  in  abey- 
ance, aud  his  proprietary  rights  to  that 
timber  remained  unimpaired. 

Any  one  taking  possestilon  of  that  tim- 
ber appropriated  what  belonged  absolute- 
ly to  platntm. 

It  Is  a  moral  maxim  of  law  that  no  one 
ought  to  enrich  himself  at  the  expense  of 
another.   Id.  art.  1965. 

This  maxim  is  Invoked  against  the  de- 
fendant, who  has  illegally  appropriated 
that  timber  witliout  a  color  ot  right. 
Had  the  school  board  attempted  tbe  same 
thing,  the  maxim  would  have  been  equally 
invoked  against  it. 

Bu  t  the  board  claims  no  such  right,  nor 
has  It  Intervened  In  this  suit  for  that  pur- 
pose. Defendant  cannot,  therefore,  shield. 
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hlmeeir  from  the  responBlbltlty  reenltlDfl; 
frum  hlB  Ul*^alact  hy  asflertiriKthat-hecan 
hebiua^titto  account  by  the  board  alone, 
when  tbe  board  claims  notblnii,  and  wtien 
tbat  timber  la  claimed  by  the  plaintiff, 
and  by  no  one  else. 

The  contract  of  the  board  with  Verret 
stipulates  that  he  shall  not  appropriate 
timber  deadened  on  that  aectlon  prerluas 
to  Its  date.  Therefore.  Verret,  tbe  defend- 
ant, cannot  plead  good  faith  In  this  cane. 
Whether  the  timber  appropriated  by  htm 
beluniced  to  the  echuul  board  or  to  any 
one  else,  tbat  appropriation  was  nnlaw- 
ful,  because  the  timber  did  not  belong  to 
bim. 

He  therefore  stands  before  the  court 
without  an  excuse  palliative  of  hlH  wrouK- 
ful  act.  and  the  plaintiff,  wlio  claims  no 
damages  but  the  naked  value  oT  that  tim- 
ber, 93,200,  should  have  a  }ud|cment  for 
that  amount,  with  legal  Interest  from 
Judicial  demand. 

C.  H.  MoutoBt  tor  defendant. 

I>ocumeat  A,  the  basis  of  the  Dlafntlff*s 
action,  is  nut  slKned  by  him.  It  Is  not  a 
contract.  To  all  contracts  there  must  he 
at  least  two  parties.  Iter.  Civil  Code,  art. 
1765. 

Document  A  did  not  bind  the  plaintiff 
to  the  performance  of  any  obligation. 
Under  Its  stipulations,  tbe  plaintiff  was  at 
liberty  to  cut  down  and  takn  trees  on  the 
school  land  or  not.  Id.  art.  1768. 

Documents  havluK  no  bearinfic  un  tbe  Is- 
sues of  the  case  ouKht  not  to  be  admitted 
In  evidence,  on  the  firound  that  the  coart 
cannot  control  a  pnrty  in  the  manner  and 
time  of  Intniducinf;  his  evidence. 

A  permission  given  under  a  condition 
ceases  If  tbe  condition  Is  not  compiled  with. 

When  written  evidence  of  a  fact  Is  re- 
quired by  law,  no  parol  testimony  Is  ad- 
missible to  prove  tbat  fact,  before  proof 
has  been  Introduced  to  establish  tbat  the 
written  evidence  has  bei-n  extant,  and  has 
been  lost. 

Original  evidence,  necessary  to  support 
tbe  plalntlfTs  demand  on  the  altegntlons 
of  his  petition,  cannot  be  Introduced  un- 
der the  garb  of  rebutting  evidence.  Such 
testimony  should  be  offered  by  the  plain- 
tiff in  his  evidence  in  chlpf. 

A  trespasser  can  acquire  no  right  what- 
ever on  or  to  the  property  upon  which  he 
commits  the  trespass.  When  plaintiff  en- 
tered upon  section  16,  township  11  S., 
range  9  B.,  and  deadened  trees  thereon,  aft- 
er ISeptember  17, 1^84,  he  was  a  trespasser. 

A  third  hoaa  0de  purchaser  or  contract- 
or cannot  be  affected  bya  prevlons  sale  or 
contract  not  recorded. 

Breaux,  J.  Plaintiff  sues  to  recover  the 
sum  of  $8,500,  value  of  timber  he  alleges 
tbat  the  defendants  havetaken  possession 
of  and  sold,  for  their  account.  Ue  claims 
to  be  the  ownerof  these  trees  ander  a  con- 
tract dated  tbe  17th  day  of  September, 
1SS3, entered  Into  with  the  prenldent  of  the 
school  board  of  the  parttih  of  St.  Martin, 
authorising  him,  during  one  year,  to  dead- 
en, cut  down,  and  trail  trees  on  section  16, 
township  11  S.,  range  9  £.,  for  which  he 
bound  himself  to  pay  one  dollar  a  tree. 
He  paid  $760  altogether  tor  the  trees  he 
floated  and  sold.  Heaven  tbat,  In  addi- 


tion, he  left  some  600  trees  on  that  section, 
of  which  he  was  the  owner.  To  recover, 
he  must  prove  that  tbe  title  was  In  him. 
in  18x8  one  of  the  defendants  entered  Into 
an  agreement  with  the  school  board  of 
tbe  parish  of  Ht.  Martin,  whereby  be  was 
authorised  tu  deaden,  cut  down,  and  float 
cypress  trees  on  this  land.  He  deadened 
about  600  trees,  and  sold  about  an  equal 
number.  Tbe  Judgment  of  the  district 
court  condemned  this  defendant  to  pay 
f 250,  the  value  of  50  trees.  The  other  de- 
fendant had  no  claims  as  an  owner, — was 
only,  an  employe  of  bis  co-defendant, 
against  whom  all  claims  have  been  aban- 
doned. The  plaintiff  and  the  defendant 
sppeul. 

The  authority  otthescbool  board  to  Hell 
trees  at  private  sale  Is  not  questioned. 
Under  tb<*  pleadings,  tbat  issue  ie  not  be- 
fore us.  A  number  of  bills  of  exception 
have  been  reHcrved.  Our  attention  is  di- 
rected to  three  of  these  bills.  Only  one 
will  bedeclderl  atthls  time.  The  otfaen 
will  be  considered  with  the  Issues  present- 
ed on  thP!  merits.  In  theHrst.tfaegrounils 
ore  that  tbe  court  erred  In  admitting  In 
evidence  the  authorisation  In  writing  un- 
der which  the  plaintiff  acteil  In  floating 
and  selling  the  trees.  Tbe  plaintiff  accept- 
ed the  conditions  of  the  sale  of  these  trees. 
He  paid  tiie  amount  dne.  The  evidence 
showing  under  what  authority  he  bad 
taken  posscHslon.  had  deadened,  cut 
down, and  sold  certain  trecH,  was  ailmlRtii- 
bte.  There  was  no  merit  lu  the  objection. 
Under  tlie  permit  declared  upon,  and  un- 
der which  the  rights  of  plaintiff  arise,  tbe 
time  grunted  to  plaintiff  to  deaden  these 
trees  expired  on  the  17th  day  ufHeutember, 
1884. 

During  the  trial  the  plaintiff  claimed 
more  than  he  had  alleired,  for  no  mentioa 
Is  made  of  an  extension  of  time  under 
the  original  xiermit  to  cut  trees.  Tbe 
plaintiff,  hi  bringing  snit.  relied  exclnHlvely- 
on  the  sale  nf  1N83.  Granted,  for  the  mo- 
ment, that  proof  <if  an  extension  of  time 
was  admissible,  although  not  alleged,  tbe 
evidence  admitted  did  not  make  proof  of 
any  fact.  The  plaintiff  teftifles  that  an 
extension  was  given  to  htm  verbally  nonie 
time  after  the  expiration  of  tbe  urigiaul 
right.  1  he  president  of  the  board,  by 
whom  he  says  the  extension  was  granted, 
has  no  recollection  of  any  extension  grant- 
ed by  bim.  Had  be  particularly  recalled 
some  verbal  permit,  the  result  would  be 
the  same,  fortbat  officer  has  no  authority 
to  make  verbal  grants  ol  any  klud,  nffect- 
Ing  theschoul-iau'l  Ejections.  Theyarenot 
in  his  charge,  but  they  are  placed  in  tbe 
trust  of  the  board  of  school  directors,  of 
which  he  la  the  presiding  officer.  Their 
proceedings  are  required  to  be  In  writing;, 
and  a  record  should  be  kept.  This  defeats 
nil  effect  sought  to  be  given  to  the  verbal 
extension  claimed.  The  original  ri}cht  Is 
not  BURtalned  by  any  written  evidence  of 
thebnard's  action.  Thepresldenttpstlficd 
thot  he  was  absolutely  certain  thnt  he 
had  been  duly  authorized  by  the  board. 
We  accept  the  statement  as  correct,  and 
conclude  that,  possibly,  1o  an  old  record 
book  stored  away  Id  a  dark  comer,  such 
authorisation  as  that  testified  to  la  re- 
.corded.  This  Is  the  utmost  effect  tbat  can 
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be  gStvtai  to  this  evidence.  The  ntenRlon 
cannot  be  coDsIdered  proven.  Tberetore, 
thp  term  granted  to  plaintiff  to  deaden 
these  trees  expired  on  the  17th  day  of  Sep- 
teniber,lK84.  Thenamberof  trees  deudened 
prior  tu  that  date  mast  be  determined ; 
also  those  deadened  after.  Plaintiff  has 
no  rifthtto  the  latter.  He  contends  that 
the  6o0  trees,  the  value  of  which  be  claims, 
were  all  deadened  In  the  spring  of  1884; 
that  it  was  not  possible  to  float  them  out 
before  the  flood  of  1890.  This  contention 
le  not  sustained  by  the  evidence.  The 
plaintiff,  as  a  witness,  does  nut  fix  the 
date.  Theother  witnesses  who  have  testi- 
fied as  to  the  date  these  trees  were  dead- 
ened make  It  evident  that  nearly  all  the 
work  was  done  snbseqnent  to  18H4,  /.  e., 
after  ttaecontract  had  expired.  While  any 
workcomnienred  nnder  the  contmctcould 
be  prottecnted  to  Its  l^ltlinate  end,  platn- 
tltf,  after  that  time,  had  nn  authority  tu 
undertake  new  work  on  this  section. 

Tbe  defendant.  Id  one  i»t  his  letters.  Im- 
pliedly, at  least,  admits  certain  rights  on 
plaintiff's  part.  His  employe,  the  work- 
man  In  charge,  testifies  that  60  trees  were 
taken  of  thoHe  deadened  by  the  plaintiff. 
This  is  corroborated  by  other  testimony. 
HVhlle  the  defendant  cannot  be  held  boand 
for  all  tbe  trees  deadened  In  1  he  section  In 
question,  he  shonid  pay  for  those  actually 
taken  by  falm  which  were  deadened  prior 
to  the  17th  day  of  September,  1884. 

Considered  In  Its  entirety,  the  evidence 
]Dstlfi(>s  tbe  conclusion  that  these  60  trees 
were  deadened  priorto  the  last-men  tinned 
date.  The  Judgment  appealed  fmm  re- 
serves to  plaintiff  the  right  hereafter  tn 
an  action  against  defendant  for  any  other 
trees  on  this  section  taken  by  him  deadened 
prior  to  said  date,  and  to  which  plaintiff 
baa  a  right  nnder  his  written  8greem*»nt. 
The  decree  appealed  from  dues  substan- 
tial Justice.  We  the  more  readily  reai'b 
tbirt  conclusiuD  tor  ttie  reason  that  defend* 
ant's  contract  with  the  school  board  did 
not  flDthorise  him  to  cut  duwn  and  float 
away  deadened  trees.  Tbe  plaintiff  bad 
deadened  these  00  trees,  and  has  a  right  to 
the  enforcement  of  the  contract  for  bis 
work  prior  to  I7tb  September,  1H84. 

Judgment  affirmed.  The  costs  of  appeal 
to  he  paid  by  appellant  and  appellee  In 
proportion  of  one-hall  each. 


Smtth  et  al.  v.  Escoubas  et  ah   (Ko.  1,408.) 

(aupreme  Court  qf  Louisiana.  July  Tram,  U81. 
48  La.  Ann.) 

DissoLcnoK  ov  Balb— Pbssobiptiok. 
The  action  to  dissolve  a  sale  for  non-ray- 
ment  of  tbe  price  is  prescribed  by  10  rears.  Fra- 
scrlptioD  is  suspended,  not  Interrupted,  by  the 
minority  of  the  heirs.  The  prescription  runuinR 
agninst  a  father  at  the  time  of  his  death  is  added 
to  the  course  of  prescription  wbiob  lias  run  since 
the  belr  is  of  aRe. 
{ISyllabut  hu  th«  Court.) 

Appeal  from  district  eonrt,  pariah  of 

Galcaslea. 

C.  De  Bainoa,  A.  R.  Mttebett,  Fournet  A 
Pt^fo,  and  A.  R.  MltcbeU,  Jr.,  for  appel- 
lants. 

(1)  Exceptions  which  affect  the  very 
foundation  of  tbe  suit  should  be  decided 
Id  hwlBOt  ttnd  ■honld  not  be  referred  to  tbe 
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merits.  Cochran  Violet,  88  La.  Ann. 
625:  Farmer  v.  Hafley.  Id.  282. 

(2)  Tender  oltbeoutstandlngnoteit,  and 
BDcb  part  of  the  price  as  has  been  paid  by 
the  vendee.  Is  a  condition  precedent  to  tbe 
Instltntlon  of  tbe  suit.  Heirs  of  Castle  r. 
Floyd,  Id.  6K7;  George  v.  Knox.  23  La. 
Ann.  864;  Latham  v.  Hlckey,  21  La.  Ann. 
4s!5. 

(8)  Suit  cannot  be  maintained  If  plain- 
tlOj  cannot  restore  the  stntu  quo  or  oring 
about  the  restitutio  ad  iBtegrum.  Heirs 
of  Castle  V.  Floyd,  88  La.  Ann.  589. 

(4)  The  action  to  dissolve  a  sale  for 
non-payment  of  price  Is  prescribed  by  10 
years.  Edwards  v.  White,  84  La.  Ann. 
9K0;  Heirs  of  Pike  T.  Uelrs  of  Cbarutte, 
89  La.  Ann.  801. 

(5)  Prescription  not  complete  at  the  an- 
cestor's dnath  Is  suspended,  but  not  inter- 
rupted, by  the  minority  oi  the  beirs.  Civil 
Code,  art.  ^'22;  Hennen's  Dig.  p.  1231.  Nu. 
14:  Smith  V.  Glbbon,tf  La.  Ann.  686;  Mar- 
cad^.  **  Prescription, "  pp  150,  295. 

(fl)  So  where  a  father,  against  whom 
prescription  has  been  runuing  for  6  years, 
dies,  leaving  minor  children,  4  years  after 
their  majority  will  complete  tbe  prescHp- 
tlun  uf  10  years.  Heunen's  Dig.  p.  1^1,  No. 
14;  Smith  v. Gibbon,  «  La.  Ann.  680;  Mur- 
cad«,  "Prescription."  pp.  150,  295. 

(7)  La  suspension  Ittlsse  en  r^rve  le 
temps  de  prescription  qui  pent  6tre  ant6- 
rienrement  acqnis.  Marcadd.  "Prescrip- 
tion," pp.  150.  205;  Id.  p.  2x7,  c.  8. 

L.  L.  Boatyres,  for  appellees, 

PrRHcriiitlon  Is  Interrupted  by  minority. 

Prescription  Is  Interrupted  by  tbe  ac- 
knowledgment of  the  claim  sought  to  be 
prescribed.  80  La.  Ann.  443;  28  La.  Ann. 
262. 

The  pftltlon  discloses  a  cause  of  action. 
88  La.  Ann.  912. 

Tender,  when  peremptorily  rtfused,  is 
not  necessary.    25  La.  Ann.  226. 

ON  THE  MKRITS. 

When  a  purchaser  falls  to  pay  the  pur- 
chnse  money  according  to  contract,  tbe 
vendor  bi  entitled  tu  rescind  tbe  sale. 
Rev.  Civil  Code.  art.  2861. 

Breaux,  J.  The  plaintiffs  are  the  heirs 
of  tbe  late  Pierre  Smith,  and  sue  to  dis- 
solve a  sale  made  by  thelrfatner  In  IWIHfor 
non-payment  of  tbe  purchase  price.  Tbe 
price  was  $2,000, — fiKU)  cash,  and  tbe  re- 
mainder payable  In  tbree,  six,  and  nine 
months  from  the  day  of  sale.  Prior  to 
Instituting  suit,  plaintiffs  did  not  make  a 
tender  of  tbe  outstanding  purchase  notes, 
nor  uf  the  cash  portion  of  the  purchase 
price.  The  defendants  alleged  this  ground 
of  defense ;  also,  that  the  petition  discloses 
no  cause  of  action.  They  pleaded  the  pre- 
scription of  10  yeara  as  a  bar  to  plaln- 
tlth'  action  to  enforce  the  resolntory  con- 
dition. Judgment  was  rendered  for  de- 
fendants as  in  case  of  nouHult.  The 
miuntes  of  the  court  a  Qua  set  forth  that 
the  Judgment  of  nonsuit  was  sustained 
because  of  the  want  of  tender  pleaded. 
The  defendants,  on  appeal,  urge  that  the 
Judgment  should  not  be  one  of  nonsuit ; 
that  the  Judarment  shonid  maintain  tbe 
plea  of  prescription,  and  end  the  litiga- 
tion. The  plea  of  want  of  tender  was 
well  taken,  and  does  not  admit  of  discos- 
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slon.  As  the  plea   uf    prescrlptiun  is 

f tressed,  and  as  It  ia  ai^ueil  by  defendants, 
c  will  be  decided,  and  the  other,  of  no 
cause  of  action,  will  he  passed  over;  for 
prescription,  II  maiotabied,  will  finally 
didpuse  ol  the  case.  The  records  disclose 
the  following:  The  sale  from  Pierre 
Smith  to  Ullalre  Escoubas  and  Adolphe 
Esconbas,  now  nought  to  have  dissolved, 
was  paseed  on  the  20th  day  of  August, 
1N66.  Adolphe  Esuoubas  afterwards  sold 
his  Interest  to  Allen  J.Perkins,  made  one  of 
the  defendants  In  this  init.  Citation  was 
served  un  Mrs.  Ullalre  Escoabas  on  the  3d 
day  of  December,  188U;  on  Adulpbe  Escou- 
bas on  the  4th  day  of  December,  1K89 ;  and 
on  Allen  J.  Perkins  un  the  6th  day  of  De- 
cember, We  have  already  seen  that 
the  iHHt  Installment  mdtured  May  JU,  18(>7, 
from  which  time  plalutlffa'  rl^ht  to  the 
n>Hulutory  condition  for  non-payment  of 
the  price  accrued.  The  right  was  pro- 
scribed on  the  10th  day  of  May,  1877.  It 
Is  no  longer  an  open  question  that  the  ac- 
tion Is  Hobject  to  the  prescription  of  10 
years.  The  plaintiffs  contend  that  the 
prescription  was  suspended  during  the  mi- 
nority of  the  minors.  The  defendants  ad- 
mit that  suspension  continued  during  the 
mlnurity,  and  urge  that,  If  the  years  of 
minority  of  plaintiffs  be  deducted  more 
than  10 years,  prescription  remains.  Plidn* 
tlfls  allege  In  their  petition  that  their  fa- 
Uier,  Pierre  Smith,  died  in  1873.  It  la 
proven  that  he  died  hi  May  of  that  year. 
At  his  death,  6  years  bad  elapsed  of  the  10 
years.  Plaintiff  George  Smith  was  not  a 
minor  at  the  time  his  father  died.  It  Is 
pruven  that  he  was  born  la  lti4].  Pre- 
scription was  not  snapended  as  to  blm ; 
formorethanlOyeara  bad  elapsed  from  tlin 
date  of  the  maturity  of  the  last  Install- 
ment to  the  date  citation  wart  served.  It 
Is  proven  that  the  other  plaintiff,  James 
8mlth.  was  of  age  in  August,  1S79.  His 
right  of  action  was  prescribed  in  18H3,more 
than  six  years  prior  to  the  date  this  suit 
was  instituted.  The  minority  Horn  not 
Interrupt,  but  suspends,  the  course  of  pre- 
scription. Smith  T.  Gibbon,  6  La.  Ann. 
687.  The  years  which  elopiied  prior  to  the 
death  of  his  tftther  are  added  to  those 
that  haveelapHed  since  he  became  of  age. 
This  completes  the  lO-years  prescription. 
It  Is  therefore  ordcretl,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from 
be  affirmed.  In  so  far  aa  It  decrees  that 
t«nderot  thf  price  paid  was  necessary. and 
offer  to  return  the  notea  reprcHentlng  tbe 
credit  portion,  before  instituting  an  ac- 
tion to  dissolve  tbe  sale,  and  that  tbe 
Judgment  be  amended  by  striking  out 
therefrom  "as  in  case  of  nonsuit,"  and 
Instead  It  Is  decreed  that  defendants  have 
judgment  rejecting  plaintiffs*  demand. 
As  amendf*d.  Judgment  appealed  from  la 
affirmed,  at  appellees*  costs. 


BnotrasABD  v.  Li':  Blanc,  Sberltt,  et  al, 
(No.  1,401.) 

(Supreme  Court  of  Irfmlvbmo.  Jtdy  Temi,  188L 
^  4aLa.Aim.> 

OaHCSLUTIDW  OV  COKTBAOT— AiBDei  BT  HlHBIXD 

When  tbe  plalnUfl's  petition  sahstantlally 
alleges  that  aa  set  is  spignorative  ooaixaot,  exe- 


(La. 

outed  by  a  married  woman  In  favor  of  a  creditcx- 
of  her  hiubaad,  and  the  eote  oonsideration  of 
which  is  alleged  to  be  the  security  of  its  pay- 
ment,  a  caase  of  action  for  its  anatiliiient  is 
stated,  and  an  exception  of  no  fMuue  of  aotioo 
cannot  be  maintained. 
(^Uobue  by  <he  Court.) 

Appeal  from  district  court,  pariah  of 
Vermillion. 
Lewis  L.  Bourges,  for  appellant. 

ON  THE  EXCEPTION  OP  NO  CA.UBK  Of  ACTION. 

(1)  For  the  purposes  of  trial  of  tlie  ex- 
ception of  no  cause  of  action,  tbe  allega- 
tions uf  the  petition  are  takra  as  true.  39 
La.  Ann.  660,  2  South.  Rep.  410;  SO  La. 
Ann.  1148;  SI       Ann.  888. 

(2)  The  object  or  pm^oses  of  a  suit,  or 
the  subject-matter  indlbpate,8houId  bede- 
termined,  not  by  the  prayer  alone,  but 
from  the  body  of  tbe  petition.  In  conjunc- 
tion with  the  prayer.  37  La.  Ann.  62S; 
38  La.Aun.9U;3La.Ann.  268;  10  La.  Ann. 

no. 

(8)  An  alleaatlon  tbat,  "for  the  sole  and 
only  purpose  of  securing  bla  personal  debt 
to  vendee,  petitlonur*8  husband  caused 
her  to  sign  a  document,  which  she  after- 
wards discovered  tu  be  a  sale, "  Is  a  canse 
of  action.  Rev. avi) Code, Hrt.23U8;  33La. 
Ann.  lOUH ;  84  La.  Ann.  686  ;  42  La.  Ann.  860. 
8  tioutb.  Rep.  471. 

(41  An  allegation  that  "petitioner's  lins- 
band  caused  her  to  sign  a  document; 
that  she  signed  It  through  ignorance  of 
its  contents,  and  of  her  rights  In  tbe  prem- 
ises," is  acause  of  action.  Rev.  Civil  Code, 
arts.  1797,  1810;  38  La.  Ann.  1194. 

(6)  An  allegation  that  **petitioner  never 
received  a  cent  for  or  on  account  of  said 
sale,"  and  that  "It  la  a  simulated  an*! 
fraudulent  sale. "  Is  a  canae  of  aetlon.  96 
La.  Ann.  284  ;  81  La.  Ann.  672  ;  36  La.  Ann. 
ll»9. 

(6)  Tbs  petition  herein  filed  allegea 
(Trans,  p.  2,  line  29  and  page  3)  that  in  No- 
vember, 1872,  her  husband,  Demosthenea 
Nunes,  being  personally  indebted  to  Joe  S. 
Nunea,  of  this  parish  and  state,  to  the 
amount  of  9800.  and  tor  tbe  sole  purpose 
of  securing  this  debt  of  bis,  caused  her  to 
sign  a  document,  of  whose  contents  sbe 
was  Ignorant  at  the  time;  that  she  now 
finds  this  document  pretends  to  be  a  sale 
of  the  above-described  land  to  J.  8.  Nnnes : 
that  she  never  received  a  cent  from  J.  S. 
Nunez  for  or  on  account  of  said  pretended 
sale;  that  she  signed  It  through  Ignorance 
of  its  contents  and  of  her  rights  In  the 
premises;  that  said  sale  la  fraudulent, 
simulated,  and  void,  etc.,— that  Is  to  say, 
that  tbe  sale  is  null  for  four  causes  of  ac- 
tion, to-wlt:  Violation  of  arHcle  2398, 
Rev.  Civil  Code,  error,  simulation,  and 
fraud.  It  therefore  alleges  acause  of  ae- 
tlon. 88  La.  Ann.  1000;  ai  La.  Ann.  685; 
42  La.  Ann.  960,  8  Sttnth.  Bep.  471;  Rev. 
avil  Code,  arts.  1797,  1819. 

ON  THE  PLEA  OF  ESTOPPEL. 

(1)  A  married  woman  Is  not  estopped 
by  her  declarations  In  an  act  from  denying 
Its  validity.  33  La.  Ann.  1009;  S4  La.  Ann. 
635  ;  80  Le.  Ann.  1024  ;  34  La.  Ann.  106S;  89 
La.  Ann.  600,  2  South.  Rep.  210. 

(2)  The  fact  that  a  sale  Is  signed  1^  a 
marrlsd  woman,  In  payment  m  which  a 
note,  signed  by  her  hnsband  and  herself, 
apparently*  Is  glTn  Is  snffident  to  set  a 
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would-be  parcfaaser  on  hla  gnard.  S9  La. 

Aon.  124. 

ift)  A  security  caoDot  plead  what  bis 
sabrtwOT  conld  not  plead  agalnnt  the 

debtor,  and,  as  the  state  in  this  case  enn- 
not  plead  that  It  1b  aa  Innocent  third 
party,  the  security  cannot  plead  It.  86 
La.  Ann.  781. 

(4)  The  fact  of  defendant  Joe  S.  Nunes 
belaff  the  apparmt  owner  of  the  tract  in 
dispute  did  not  influence  tbe  state,  nor 
cause  It  to  ^ve  credit  to  the  tax  collector, 
JoeH.  Nunei.  Therefore,  the  above  plea 
of  defendants,  that  they  are  Innocent  third 
partleij.  If  maintained,  would  be  unjustifi- 
able and  InlqultoDs.   It  must  fall. 

RATIFICATION. 

(Ij  A  married  woman,  who,  durlnfc  mar- 
ttago,  bas  sinned  a  mortgase  on  ber  sepa- 
rate property  in  favor  of  a  third  party, 
the  money  received  for  which  la  fdven  to 
her  husliand,  and  nsed  by  him  for  hie  ovn 
OB?,  nererthelesn  has  the  right  to  sue  to 
annul  a  fraudnleut  sale  of  her  property, 
and  cannot  be  said  to  have  ratified  such 
a  sale  by  her  said  act.  SH  La.  Ann.  76H. 

(2j  A  married  woman  cannot  ratify  any 
act  of  hen.  done  daring  marriage,  until 
the  marriage  Is  dissolved.  84  La.  Ann. 
288. 

(3)  Defendante,  havlnffknowled^e  of  the 
puiMessiua  of  the  vendor,  which  Is  a  badfrn 
of  simulation,  were  bound  to  take  notice, 
and  Inquire  whose  property  H  was.  80 
La.  Anu.  1024. 

OH  URRira. 

(1)  The  sale  of  the  wife's  separate  prop- 
eprty  for  the  purpose  of  aecurluK  the  hos- 
band's  debt  is  forbidden  bv  law,  and 
tlierefore  null.  Rev.  avll  Code.  §  239K; 
83  La  Ann.  1U09;  84  La.  Ann.  630  ;  42  La. 
Anu.  m  8  South.  Bep.  471. 

(2)  One  cannot  have  the  use  and  en]oy> 
ment  of  a  tract  of  land  without  beluK  la 
poHfteBRlon.   Trans  p.  2. 

(8)  A  married  woman  may  enjoin  the 
executiuu  of  a  judgment,  and  tiiesaJeoI 
hergeparate  Ian  I  thereunder.  BO  La.  Ann. 
10:!t ;  3»  Ln.  Aon  fiUO.  ^  Houth.  Rep.  219. 

(4)  Plaintiff  wua  the  prvtended  vendor, 
and  she  was  In  possession,  to  the  knowl- 
•dj!e  of'  dtfendants,  (Trans,  pp.  16.  18.) 
after  the  sale.  Therefore,  the  sale  was  a 
simulation.  Civil  Code,  art.  2480;  36  La. 
Ann.  284  ;  40  La.  Ann.  31U,  4  »o nth.  Rep. 
450. 

(5)  Although  the  sale  purports  to  be  a 
cash  sale.  It  Is  proven  that  neither  the 
note  nor  the  cash  was  ever  given  to  the 
vendor  therein,  or  to  any  one  for  her. 
Therefore.  It  was  a  sale  without  a  price, 
<TrnDB.  pp.  IF).  16.)  and  null.  6  Rob.  101; 
1  La.  Ann.  192;  86  La.  Ann.  284. 

(6)  A  party  who  signs  an  act  of  whose 
contents  she  was  ignorant  at  The  time, 
and  who  was  ignorant  of  her  rights  In  the 
premises,  Is  not  bonnd  by  such  a  contract. 
Rev.  nril  Code.  arts.  1797. 1819. 

(7)  The  sale  being  an  absolute  nnility, 
(j:!  La.  Ann.  950;  S3  La.  Ann.  1009 ;  84  La. 
Ann.  635.)  the  petitioner  Is  the  only  true 
and  lawful  owner  of  the  tract  of  land  in 
dispute,  and  she  Is  entitled  to  have  the  in- 
junction, leaned  herein,  made  perpetual 
against  defendants  and  the  sheriff. 

(8)  A  woman  cannot  ratify  any  of  her 
nets  dnrinjc  marriage.  84  La.  Ann.  288. 


White  &  Broassnrd,  for  appellees. 

(1)  A  party's  right  of  action  Is  to  be 
tested  by  the  grounds  as  set  forth  In  his 
pleadingB. 

(2)  Articles  2S»7  and  2398.  Civil  Code,  are 
Independent,  tbe  one  of  the  other,  and 
neither  exercises  any  control  over  tbe 
other.   41  La.  Ann.  711,  6  Sonth.  Rep.  663. 

(8)  The  prohibition  contained  Id  thi>  lat- 
ter article,  which  forbids  the  wife  to  bind 
herself  or  her  property  for  her  husband's 
debts,  does  nut  restrain  her  from  alienat- 
ing herparaphemal  property,  even  though 
the  coDslderatlon  of  the  sale  be  a  debt  of 
the  husbnnd.  6  La.  Ann.  4N»;  41  La.  Ann. 
711.  6  South.  Rep.  563. 

Watkins,  J.  Plaintiff,  a  married  woman, 
claiming  ownerahlp  of  the  property  In  dis- 
pute In  herown  paraphernal  right, accom- 
panied with  poHseasion,  seeks  to  restrain 
the  defendants  from  making  a  forced  sale 
thereof,  under  an  execntton  against  one 
Joseph  8.  Nunee,  in  whom  there  Is  an  ap- 
parent outstanding  title.  An  exception 
of  no  cause  of  action  was  filed,  and,  by 
consent  of  parties,  it  whs  referred  to  the 
merits,  to  be  tried  therewith,  though  Judg- 
ment was  to  be  separately  rendered  there- 
on. Judgment  was  thus  rendered,  tbe  ex- 
ception sustained,  and  the  suit  dlsmiSBed; 
and  it  is  from  that  Judgment  the  plaintiff 
has  appealed. 

Tbe  sole  question  we  have  to  consider 
Is  the  adequacy  of  averment  In  the  plain* 
tiff's  petition,  it  proved,  to  sustain  the 
Judgment  asked.  First  averring  ber  hus- 
band's paraphernal  indebtedness  to  her, 
her  Judgment  againet  him  on  Chat  ac- 
count, accompanied  by  a  Judicial  decree  of 
separation  of  property,  and  the  satisfac- 
tion of  the  money  decree  by  the  eeizure 
and  adjudication  to  her.  In  18B8,  of  the 

firoperty  in  suit,  she  further  avers  "that, 
n  November,  1872.  ber  bnsband.  Demos- 
thenee  Nunez,  being  personally  indebted  to 
J.  S.  Nunez.  •  *  *  to  the  amount  of 
t800,  and  for  the  sole  purpose  of  Becuring 
this  debt  of  hlti,  caused  her  to  sign  a  doc- 
ument, of  whose  contents  she  was  Igno- 
rant at  the  time;  that  she  now  finds  that 
this  document  pretends  to  be  a  sale  of  the 
above-described  Innda  to  J.S. Nunez;  that 
she  never  received  a  cent  from  J.  S.  Nunei 
for  or  on  account  of  said  pretended  sale; 
that  she  signed  it  through  Ignorance  of 
its  contents,  and  of  her  rights  iu  the  prem- 
ises; that  said  sale  Is  simulated,  fraudu- 
lent, and  void,  being  nothing  more  than 
an  attempt  to  deprive  petitioner  of  her 
paraphernal  property,  to  pay  the  debts 
of  her  husband,  in  direct  violation  of  a 
prohibitory  statute,  (Rev.  Civil  Code,  art. 
2398 ; )  that,  said  sale  being  absolutely  null 
and  void,  said  Nnnezhae  neither  right  nor 
title  In  and  to  the  tract  of  land  describe<1 ; 
and  that  petitioner  la  tbe  sole  and  law- 
ful owner  ther^tif.  '*  These  are  the  allega- 
tions, the  aufRcIency  of  whlcb  Is  ques- 
tioned by  defendants'  exception,  an  ex- 
ception which  the  Judge  a  qna  sustained. 
The  theory  entertained  by  defendant's 
CDunsei  is  that  the  controlling  and  substan- 
tial ellegatlons  treat  the  transaction  be- 
tween Joseph  S.  Nnnez  and  plaintiff  as 
a  sale,  and  that  It  Is  Irrevocable  end  valid 
under  the  principles  of  law  which  are 
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annoDuced  In  Bforrow  t.  Gondebanx, 
41  La.  Add.  711.  6  South.  Rep.  5ff8:  and 
thla  Is  doubtleMB  the  view  whlrb  was  en- 
tertaliied  by  the  district  Judge.  In  enter- 
taining tblu  view,  we  are  of  nplnlun  that 
our  learned  brother  of  the  lower  court  baa 
fallen  Into  error,  because  a  careful  aual- 

f'nia  of  tbe  plalDtlfTs  avermentv  do  not 
neCUy  the  conclnslonscrf  defendants*  coun- 
sel or  the  court  below.  To  befzrin  witb,  tbe 
arerment  is  made  that,  "for  the  sole  pur- 
pose of  securlntc  this  debt  of  his,  [her  hus- 
band] caused  her  to  sign  a  document  of 
whiise  contents  she  was  Ignorant  at  the 
time:  that  she  now  finds  that  tbln docu- 
ment pretends  to  bea  sale. "  This  averment 
was  followed  by  tbe  tnrthor  statement 
that  there  was  no  cause  or  consideration 
therpfor,  so  far  as  she  was  concerned,  she 
not  having  "received  a  single  cent  from 
Nnnei  for  or  on  account  of  said  pretended 
sale. "  She  further  avers  and  dertares 
that  said  sale  Is  slmolated,  "fraudulent, 
and  void,  being  nothing  more  thun  an  at- 
tempt to  deprive  petitioner  of  ber  para- 
phernal property,  to  pay  tbe  debts  of  her 
bUHband.  In  direct  violation  of  a  probibl- 
tory  statute. "  Tben  follows  thQ  conclud- 
ing averment,  "that,  fald  sale  being  abso- 
lutely null  end  void. said  Nunes  has  neither 
right  nor  title  in  and  to  the  tract  of  land 
dCHcrlbed,  and  that  petitioner  Is  the  sole 
and  lawful  owner  thereof." 

To  our  thinking,  plalnttlTs  all^atlons 
distinctly  disavow  anything  like  a  sale  of 
ber  parapbemai  property  to  Nunes  in  pay- 
ment of  herhUHband'sdebtto  him,  in  whole 
or  in  part;  and  they  declare.empbatlcally, 
that  her  husband  caused  ber  to  sign  the 
dornment  In  question  for  tbe  "sole  pur- 
mtse  of  securing  the  debt  of  her  husband. " 
To  sustain  the  defendant'sezceptfon  of  no 
cause  of  action,  on  the  theory  ut  Morrow 
V.  <ic>udchaux,  the  averments  of  plaintiff 
should  state  such  a  case  as  we  found  that 
to  be:  not  such  a  case  as  the  plaintiff's 
was  alleged  to  be.  Referring  to  that  case, 
we  find  chat  the  plaintiff  hud  executed  an 
act  of  sale  to  tbe  defendant  freely,  and 
withontnny  marltallntloenceor  restraint; 
and,  that,  of  tbe  total  consideration  of 
•3.U00,  she  received  92,^50,  in  her  own 
hands,  and  authorized  the  expenditure  of 
the  residue  of  4450  for  her  husband's  ac- 
count. Under  this  state  of  facta  we  held 
tbe  sale  valid,  and  said  that  articles  2897 
and  23D8,  Olvit  Code,  contained  no  prohi- 
bition against  sueb  a  sale  as  that.  Bat 
tbe  plaintiff  in  this  case  does  not  state 
such  a  case  as  we  found  that  to  be.  While 
they  are  somewhat  loartlflclally  drawn, 
plaintiff's  allegations  substantially  show 
the  document  she  executed  In  favor  of 
Nunez  to  beof  hypothecary  or  plgnorative 
chartii-ter;  and,  considered  us  such  a  con- 
tract, tbe  case  conies  clearly  within  the 
principle  of  Kronse  r.  Neal,42  La.  Ann.  960, 
H  Sonth.  Kep.471.  It  Is  therefore  clear  that 
the  exception  of  no  cause  of  action  was 
Improperly  sustained.  But.  notwithstand- 
ing the  case  was  tried  on  Its  merits,  there 
was  no  judgment  rendered  on  the  merits, 
and  tbe  plaintiff's  appeal  does  not  bring 
up  the  merits  for  review ;  hence,  the  only 
Judgment  we  are  competent  to  render  Is 
one  reversing  the  Judgment  sriststnlng  tbe 
defendantb'  exception.  It  is  therefore  or^ 
dered  and  decreed  that  the  Judgment  ap* 


pealed  from  beaanolled  and  reversed ;  and 
It  Is  now  ordered  and  decreed  that  tbe 
cause  be  remanded,  and  rdnstated  for  a 
trial  on  the  merits.  In  contonnlty  with  the 
views  ber^  ezprewed. 


Broubsard  t.  Bboububd.  (1Vo.1,8M.) 

iSupnme  Court  of  iMutKiana.  July  Term,  1981. 

43  La.  Ann.) 

PariTOBT  AoTiOK— Title  to  Sdppobt— Bbb  Jo- 

1.  A  oertlflcate  of  entry  Issaed  under  th« 
United  States  bomoBtesd  law  vests  In  the  holder 
a  sufficient  title  to  sapport  a  petitory  action. 

2.  Where,  in  a  petitory  action  between  a 
party  olaiminff  land  nnder  a  certificate  of  eotfy, 
and  another  claiming  title  nnder  a  patent  from 
tbe  state,  final  Judgment  is  rendered  In  favor  of 
the  latter,  and  against  the  former,  suoh  ]aag- 
ment  will  be  res  Judicata  agalnat  another  aoUoo 
to  reoopor  the  same  land  under  a  Dnited  States 
patent  subsequently  issued,  based  on  tne  same 
oertlflcate  of  entry,  where  the  parties  to  the  MUt 
are  the  same. 

{SyUabm  by  the  Court.) 

Appeal  fnim  district  eoart,  pariah  of 

Vermillion. 
H.  C.  CaateU&nos,  for  appellant. 
White  *  BrouBsnrd,  for  appellee. 

(1)  Title  Is  vested  by  a  certificate  of 
entry,  and  under  such  certlflcute  the  land 
entera  fully  Into  the  domain  of  private 
property,  and  beomea  subject  to  con- 
tracts; and  sDch  certificate  Is  snfflclent 
evidence  of  title  to  support  a  petitory  ac- 
tion. 86  La.  Ann.  981;  4  Mart.  (N.S.)  2U0; 
10  La.  169;  11  La.  831;  IB  La.  834;  4  L^. 
Ann.  262 ;  5  La.  Ann.  197 ;  9  La.  Ann.  137 ; 
13  Pet.  436  ;  8  How.  461. 

(2)  Where  a  Judgment  Is  rendered 
against  a  party  claiming  land  under  a  cer- 
tificate of  entry,  such  judgment  will  con- 
stitute rfwac(/o(//caCa,and  bar  another  ac- 
tion to  recover  the  same  land  undera  pat- 
ent subsequently  Issued,  based  on  said 
entry,  when  tbe  parties  to  the  suit  are  the 
same,  or  are  legally  identical.  86  La.  Ann. 
931;  CItU  Code,  art  2286. 

Fenncr,  J.  Prior  to  1880  tbe  present 
plalntltf,  Cleophas  Broussard.  was  In  po»> 
session  of  tbe  tract  of  land  herein  contro- 
versy, nnder  a  certificate  of  entry  issued 
by  the  register  of  tbe  United  States  land- 
office  pursuant  to  the  act  of  congress  ap- 
proved May  20,  1862,  "To  secure  bnme- 
steada  to  actual  settlers  on  tbe  public 
domain."  DeblrS  Thlbodeaux  (who  died 
during  the  pendency  of  tbe  suit,  and 
was  sQcceeded  as  party  thereto  by  the 
present  defendant  as  bis  widow  and  nat- 
ural tutrix  of  their  children)  brought  a 
petitory  action  against  Cleophas  Brous- 
sard, claiming  title  to  tbe  laud  by  virtae 
of  a  state  patent,  issued  In  18&8,  under  tiie 
provisions  of  the  act  of  congress  of  If^, 
known  as  the  "Swamp-Land  Act.*  Cleo- 
phas Broussard  Joined  issue  denying  tbe 
title  of  Thlbodeaux,  and  asserting  liis 
own  Inchoate  title  under  his  homestead 
entry  and  certificate.  The  case  was  decid- 
ed against  Cleophas,  and  in  favor  of  bto 
adversary;  and,  on  appeal  to  this  court, 
the  Judgment  was  afflrmed.  R^errace  to 
our  decision,  (Thlbodeaux  t.  Broussard,! 
which  Is  reported  in  SH  La.  Ann.  882,  wiU 
show  what  the  Issues  '^^^^^''[^  tbiej 
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were  decided.  The  aole  qaMtton  was 
whether  the  land  In  eontroTerey  wan  io* 
eluded  within  the  lands  wtalcta  had  been 
duly  Belt>cted.  approved,  and  confirmed, 
and  cuureyed  by  the  United  Statefi  to  the 
Btateof  Louisiana,  onder  tlie  proTiBione  of 
theswamp-land  act  of  1849.  If  so,  tbeatate 
patent,  qnder  which  Tbibodeaux  claimed^ 
was  valid,  and  conveyed  soud  title,  which 
conld  nut  be  affected  by  enbseqnent  entry 
and  settlement  ander  the  United  States 
humeHtead  act  of  1862.  If  not,  then  the 
state  patent  was  void,  and  the  home- 
stead entry  was  valid.  This  qneetton 
was  finally  tried  and  determined,  and  we 
decided  that  this  land  wasembraced  with> 
In  the  land  sheeted,  conftrmed,  and  con* 
veyed  to  the  state  nndertbe  swamp-land 
art;  that  the  state  patent  cnaveylng  title 
thereto  waH  rnllu  and  effective;  and  that 
the  Hobfieguent  entry  and  settlement  un< 
der  the  United  States  taomeatead  act  were 
withirut  effect.  Under  the  Judgn  ent  (pre- 
sumably) the  present  delendant  went  Into 
possessiun.  Since  the  decision  of  tbatcase 
Oleuphas  Bronsaard  bas  applied  for  and 
obtained  from  the  United  States  a  patent 
fur  the  Heme  land,  based  upon  the  same 
certlficute  uf  entry  and  settlement  which 
lie  had  set  up  in  that  suit.  Armed  with 
this  patent,  he  brlnss  the  present  petito- 
ry action,  in  which  he  again  claims  the 
name  land.  He  is  met  by  the  plea  of  res 
atfjnfileuta,  and  from  a  Jodgment  snstaln- 
Inv  the  same  he  prosecutes  this  appeal. 
The  two  cauHes  prenent,  in  our  uplulon,  a 
ciimplete  Identity  of  parties,  ul  capacity, 
of  uiiject,  and  of  cause  uf  action.  The  on- 
ly change  of  position  that  we  can  discov- 
er a  rifes  from  the  fact  that  the  plaintiff 
bas  obtained  a  patent  from  the  United 
States  baaetl  npoo  the  certlOcate  ol  entry 
which  he  held  and  propounded  In  the  for^ 
mer  suit.  But  tlie  patent  i&  ni>thlnK  more 
than  H  final  confirmation  of  the  right  con- 
ferred by  the  certificate  of  entry.  It  mere- 
ly completed  and  rendered  absolute  the 
divestiture  of  the  title  of  the  United 
States  in  favor  of  the  holder  of  the  cer- 
tificate. But  whatever  superior  effect  the 
Issuance  of  the  patent  may  have,  as  be- 
tween the  certificate  bolder  and  the  Untt- 
e<l  States,  It  Is  plain  that,  as  between  the 
bolder  and  third  persons,  tiie  certificate 
conferred  all  the  rights  nn  the  former 
which  the  patent  cuuld  have  done.  We 
huve  heretofore  bad  occasion  to  an- 
nounce tbls  principle  very  emphatically,  as 
loUuws:  "From  repeated  adjudications 
of  oar  courts  on  the  subject,  wegatber  the 
settled  doctrine  to  be  tUlB;  that  while  a 
receiver's  receipt  or  certificate  Is  nut  of 
equal  dignity  with  a  patent,  ns  shuwlng 
the  complete  and  absolute  divestiture  of 
the  title  ol  the  government,  yet  that  land 
so  held,  nuder  the  former,  enters  fully  Into 
the  domain  of  private  property;  that 
such  certifleate  of  entry  Is  snfflclent  evi- 
dence of  title  to  support  action;  that  the 
land  Is  subject  to  taxation,  unless  reserved 
therefrom  by  special  cnngressional  legis- 
lation:  that  it  Is  the  subject  of  any  kind 
of  contract,  nnder  the  operation  of  our 
laws  touching  the  rights  of  each  and 
every  class  of  persons  In  their  various 
and  manifold  relations. "  Herriot  t. 
Brou8sard,4  Mart.  (N.  H.)  200;  Newport 


T.  Cooper.  10  La.  160;  LeIebTre  v.Gomean, 
11  La.  821;  Gnidry  v.  Woods,  10  La.  834; 
McGlU  T.  McGlU.  4  La.  Ann.  262;  Robert- 
son r.  Wood,  6  La.  Ann.  197;  Pepper  v. 
Dunlap,  9  La.  Ann.  1S7;  Bagnell  v.  Brud- 
erick,13Pet.436:  CarrollT.Safford.S  How. 
461;  Slmlen  v.  Perrodln,86  La.  Ann.  931. 
Plaintiff  conld  not  possibly  have  had  any 
additlooal  or  greater  rights  In  the  former 
action  under  this  patent  than  he  had  an- 
der the  certificate.  The  quesldon  would 
still  have  arisen  whether  ur  not, under  the 
swamp-laud  act,  the  title  to  tbls  land  had 
finally  passed  from  the  United  States 
to  the  state  of  Louisiana,  if,  as  we 
beld  In  the  former  suit,  the  title  had  so 
passed  to  the  state,  It  Is  manifest  that 
no  Bubseqnent  certificate  or  patent  to  the 
same  land,  Issued  by  the  United  States, 
could  avail  against  the  vested  title  uf  the 
state  and  her  patentees.  This  was  the 
controversy  which  was  presented  and  de- 
termined between  these  parties  byuur  for- 
mer Judgment,  and  the  mere  change  In  the 
form  of  plaintiff's  title,  not  In  any  manner 
adding  to  Its  legal  suffleleucy,  cannot 
change  the  nature  of  his  cause  of  action, 
or  authorise  him  to  reopen  a  thing  ad- 
judged against  him.  As  we  have  hereto- 
fore said:  ** Matters  once  determined  by 
a  court  of  competent  Jurisdiction,  If  the 
Jadgment  bad  become  final,  can  never 
again  be  called  in  question  by  the  parties 
or  tbelr  privies."  Heroman  v.  Institute. 

84  La.  Ann.  805.  And  again:  "It  mat- 
ters not  under  what  form  tbe  question  be 
presented,  whenever  the  same  questlun 
recurs,  between  the  same  parties,  the  plea 
of  res  Judicata  estops."  Sewell  v.  Scott» 

85  La.  Ann.  068.  Judgment  afflrmed. 

Bbbaux,  J.,  recnses  bimseU. 


Brown  et  &h  v.  BBotrssARo.  (No.  1,410.) 

ISuvretM  Court  of  iArvAsiana.  July  Term,  ItiSL 
Is  La.  Ann.) 

Dbbd  —  Ahbiovitt  in  Description  —  Sals  pbr 
AvBRSioNBii — Construction — Frbscription. 

1.  Ambigaity  or  obscurity  In  the  desorlptloa 
of  the  thlnv  sold  ts  to  be  constraed  agulost  the 
seller.   Civil  Code,  art.  2474. 

2.  A  sale  for  a  gross  price,  of  land  describe^ 
by  metes  and  boan&.  Is  a  sale  per  averrtonsm. 

8.  All  parts  of  the  act  of  sale  are  to  be  con- 
strued tofjetber,  and  obscurity  in  the  desoription 
of  one  boundary  may  be  removed  by  other  recitals 
in  the  deed  showing  tbe  nature  and  extert  of 
the  tblDs  sold,  aided  by  eridenoe  of  the  acts  of 
tbe  parues  in  deUvuring  and  receiving  the  pos- 
Besalon.  ' 

4.  Even  If  defendant's  title  were  donbtfuL 
her  plea  of  10  years'  presort pUoa  would  ba  fatal 
to  plalntlfl*s  demand. 
(SvUobu*  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
Landry. 

Keaueth  BailUo,  for  appellant. 

Therecan  be  neither  Increasenordlmlnn- 
tlon  of  price  on  account  uf  disagreement 
In  measure,  when  the  object  fs  designated 
by  adjoining  tenements,  and  sold  from 
boundary  to  boundary.  ClvU  Code,  art. 
2495. 

A  sale  In  which  specified  boundaries  are 
given  Is  a  sale  per  arenloaemt  or  a  sale 
from  one  fixed  boundary  to  another,  which 
Includes  all  tbe  gronnd  between  thepolnta 
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mentioned,  whether  the  meaHure  be  cor- 
rectly stated  ur  not,  the  calls  for  a  boond- 

ary  coatrultinf?  theennmeration  of  quanti- 
ty. 16  La.  833;  18  La.  526;  19  La.  422;  1 
Kob.  (La.)  34;  2  Rob.  (La.)  857;  »  Rob. 
<La.)  30:  15  La.  Ann.  76;  16  La.  Ann.  116. 

In  a  Hale  per  averslonem,  nothlug  iBcon- 
▼eyed  but  what  Is  contained  between  the 
given  boundaries;  and  deficiency  In  the 
quantity  does  not  entitle  the  purchaiier  to 
demand  a  resclBiilon  of  the  eale  or  diminu- 
tion or  the  price.  Civil  Code,  arts.  854, 2495; 
8  La.  91 ;  14  Ln.  497;  2  La.  Ann.  80H. 

In  asale  perarereion^Trt.IIthere  be  error 
ap  to  quantity,  but  none  aB  to  boundary, 
the  vendor  cannot  claim  any  excess  over 
the  quantHy  Bpecltied.  5  Mart.  (N.  8.) 
243;  H  Mart.  (N.  S.)  160;  2  La.  502;  7  La. 
457. 

Where  land  well  known  to  thepnrchaser 
Is  sold  by  specific  bonndBries,  not  as  des- 
fenatfiiK  the  Bltuatiun  or  the  property, 
but  an  Indicating  the  bounds  within  which 
a  vendor  sells.  It  Is  a  sale  per  artmtonem. 
8  La.  91. 

A  sale  for  a  groaa  snm  of  land  described 
as  bounded  on  one  side  by  the  limits  of  A., 

and  on  the  other  by  the  limits  of  B.,  where 
the  lend  has  been  cultivated  as  a  planta- 
tion, and  fencHd  on  each  side,  Is  b  sale  per 
AVersitinem.    4  La.  6:i6. 

Qoofl  faith  is  always  presumed.  Civil 
Code.  art.  8581. 

He  who  acquires  an  ImmoTable.  in  fcood 
faith,  and  by  a  Just  title,  prescribes  tor  It 
In  10  years.   Id.  art.  3478. 

The  ownenihipof  movables  Is  prescribed 
for  by  30  years,  wlcbout  any  need  of  title 
or  poHsesRlon  tn  good  faith.   Id.  art.  3499. 

All  parties  Interested  In  a  contract  must 
bn  made  parties  to  an  action  to  annul  It. 
26  La.  Ann.  3RS,  467  ;  28  La.  Ann.  454. 

An  agent  cannot  rifsclose  confidential 
coinmunlcatlons  without  the  consent  of 
his  client. 

In  a  petitory  action,  plaintiff  mast  make 
his  claim  to  the  property  legally  certain, 
both  as  to  title  and  Identity.  12  Rob. 
<La.)  46;  10  Mart.  (La.)  293;  15  La.  Ann. 
410;  23  La.  Ann.  274  ;  22  La.  Ann.  57. 

As  against  defeudan  t  in  possession, 
platntift  must  show  a  title  as  good  aa  any 
outHtaiidlug  title.  3  Rob.  (La.)  206:  10 
Kob.  (La.)  505;  11  Rob.  (La.)  283;  86  La. 
Ann.  609. 

W.  S.  Fratee  and  Tboa.  H.  Lewia,  for 

appellees. 

To  support  the  plea  of  prescription  of  10 
years  for  the  acquisition  of  an  Immovable, 
the  possessor  muHt  hold  for  that  period  a 
just  title.   Civil  Code,  art.  8474. 

HIh  possession  must  be  contlnnons  and 
uninterrupted,  pencenble,  public,  and  un- 
equivocal.  Id.  art.  34S7. 

A  JuHt  title  is  one  derived  from  one 
whom  the  vendee  honestly  believed  to  be 
the  realowner;  it  mustalso  be  a  title  such 
as  to  transfer  the  ownership  of  the  prop- 
erty. Id.  art.  34S4.  The  possessor  must 
have  the  positive  belief  that  he  is  the  true 
owner.  If  he  doubts  the  validity  of  bis 
title,  bis  possession  cannot  be  the  basis  of 
the  presrrlptlon  of  10  years.  Louque'sDIg. 
p.  301,  No.  2.  And  one  shown  to  be  a  pur- 
chaser in  bad  faith  cannot  sustain  the 
prescription  of  10  years. 

A  posaesBor  In  bad  faith  is  accountable 


for  rents  and  revennea.  Clvn  Code,  art 
8463:  Id.  arte.  G02,  508. 

One  selling  so  many  arpents  front,  by 
a  depth  of  40, conveys  thesuperflclal  quan- 
tity which  results  from  multiplying  the 
front  by  the  depth,  unless  the  contrary  be 
expressed.  6  Mart.  (N.  8.)  700;  7  Mart 
(N.  S.)  120;  13  La.  139;  18  La.  10& 

Fbnnkr.  J.  This  Is  a  petitory  actira 
brought  by  the  heirs  of  Antolne  Yoogosa 
to  recover  from  the  defendant  a  certsln 
tract  of  land  in  possession  of  defendant, 
which  they  aver  was  the  property  of  their 
ancestor,  and  has  never  been  alienated  by 
him.  The  defendant  claims  as  owner  an* 
der  a  chain  of  titles  running  back  to  Too- 
gosa,  and  also  plead*  the  prescription  of 
80  and  10  years.  Yuogosa  acquired  the 
land  by  purchase  from  the  estate  of  Widuvr 
Jean  Savoie  in  1829  by  a  deed  which  de- 
scribes the  land  as  follows:  "A  tract  of 
land  situated,  lying,  and  being  In  tbe 
aforesaid  parish  on  the  Bayou  Carencro, 
bounded  on  one  side  by  land  of  Augustin 
Gnidry,  and  on  the  other  side  bj  land  of 
John  H.  H.  Smith,— having  aeren  arpents 
front  by  forty  arpents  in  depth,-— together 
with  the  dwelling-house  and  yard  fence 
thereon,  reserving  all  other  improvements 
thereim.  being  tbe  same  tract  of  land  on 
which  tbe  said  deceased  last  resided.  And 
also  sixty  arpents  of  woodland.— that  is 
to  say,  three  arpents  front  by  twenty  Id 
depth,— bouudeil  on  oua  side  by  land  erf 
Widow  David  Gnidry,  and  ou  tbe  other 
side  and  on  one  end  by  land  nf  Jean  Sa- 
voie." In  1848,  ¥u»gosa  sold  to  Joeepb 
and  Neville  Bt>udreau  by  the  following 
description,  which  we  translate  from  its 
original  French:  "A  certain  tract  of  land 
established  aa  a  plantation,  sJtnated  on 
tbe  Bayou  Carencro,  measuring  four  ar- 
pents front  by  twenty  In  depth,  being 
tbe  north-west  side  of  said  bayon,  in  the 
f .  8  S.  of  R.  4  E.,  described  on  a  plan 
made  by  John  Denismore,  dated  April  14, 
ISU,  and  delivered  by  said  vendor  to  the 
said  Roudreau,  and  bounded  on  one  side 
by  the  plantation  of  John  H.  H.  Smith, 
and  on  the  other  by  the  public  domain,  to- 
gether with  all  the  bnildlngs  thereunto 
appertaining,  and  also  a  certain  piece  of 
woodland  situated  and  lying  on  the  same 
bayou,  containing  30  superttcial  arpents, 
bounded  on  the  east  by  Raphael  Richard, 
on  the  north  by  Achille  Savoie,  on  the 
south  by  J.  A.  Ouldry.on  the  westbyland 
of  the  vendor;  being  the  same  lands  ac- 
quired by  the  vendor  at  the  auction  of 
Widow  Jean  Savoie  about  tbe  year  1S30.* 
The  price  was  the  gross  sqm  of  92,500. 

The  first  question  that  presents  itself  is 
whether  this  was  a  sale  per  aversionem, 
or  a  sale  of  so  many  acres.  Plaintiffs 
claim  that  it  simply  transferred  4  arpei^ts 
front  out  of  tbe  7  arpents  front  owued  by 
Yuogosa,  and  that  the  remaining  3  ar- 
pents front  by  40  In  depth  were  not  con- 
veyed, but  remained  the  property  of  their 
said  ancestor.  The  defendant  claims  that 
It  was  a  sale  per  itrerstonem  of  tbe  whole 
tract  purchased  by  Yuogosa  from  the  es- 
tate of  Savoie,  as  declared  In  the  act, 
which,  us  a  whole,  was  "established  as  a 
plantation,"  as  also  declared  In  the  act. 
The  description  ot  tbe  thbag  sold  If  ob- 
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wan  aod  amblffnona.  Code.  art.  2474,  de- 
clares: **Tbe  seller  Is  bound  to  explain 
himself  clearly  reepectlns  tbe  extent  ot 
hia  oblljcatlons;  any  obccnre  or  ambifcu- 
unsclanse  is  construed  asralnst  lilm. "  Up- 
on Its  lace  tbe  sale  was  in  tended  to  be  per 
aventtonem.  It  Is  made  tor  a  gross  sam, 
und  is  described  by  specific  boundaries. 
Jobnaton  v.  Quarles,  8  La.  91;  Oorator  v. 
Wells,  4  La.  686.  If  the  nnrtbem  boundary 
had  been  correctly  stated  as  being  bound- 
ed by  lands  of  Guldry,  there  would  hure 
been  no  room  tor  dispute.  Tbe  erroneous 
statement  of  tbe  number  of  arpents  front 
could.  In  that  case,  hare  made  no  differ- 
ence. The  only  ditflculty  arises  from  the 
Btatement  of  the  northern  boundary  as  be- 
ing "the  public  domain. "  But  that  state- 
ment Is  totally  Inconsistent  with  the  the- 
ory of  plaintiffs  that  the  sale  embraced 
only  four  arpents  next  to  the  sonthern 
line  of  John  H.  H.  Smith  because,  in  that 
case,  necessarily  the  northern  boundary 
would  have  been  by  land  of  the  vendor. 
In  truth  it  is  quite  evident  that  the  vari- 
ances in  description,  both  as  to  the  num* 
ber  of  arpents  frontandas  to  tbe  northern 
boundary,  arose  from  the  fact  that  the 
notary  who  drew  the  act  did  not  have 
before  blm  the  precedent  deed  from  Savole 
to  Yaogosa.  This  appears  from  the  refer- 
ence to  that  title  as  having  been  acquired 
"about  the  year  1830."  whereas  the  true 
date,  as  appearing  on  Its  face,  was  March 
18,  ISSa.  We  think  the  tme  meaning  of 
the  act  is  controlled  by  the  recitals  that 
the  sale  was  of  an  "established  planta- 
tion,"and  that  tbe  land  conveyed  was 
"the  same  lands  acquired  by  tbe  vendor 
at  the  anctlon  of  Widow  Jean  Savole," 
without  making  any  reservation  there- 
from. The  evidence  Is  conclusive  that  the 
entire  tract  was  embraced  in  the  planta- 
tion; that  tbe  cultivated  land  was  indnd 
ed  between  fpoees  on  the  northern  and 
sonthem  boundaries;  and  that  several  (rf 
the  plantation  buildings  were  located  on 
the  northern  three  arpents  trout  now 
claimed  by  plaintiffs.  It  Is  further  shown 
that  TuoRosa  pointed  out  the  boundaries 
to  the  purchaser,  Boudreau,  and  delivered 
to  blm  tbe  whole  tract;  that  he  asked  per- 
mission to  remain  for  a  time  after  the  sale 
tai  the  house  whtoh.  according  tn  the  pre- 
ponderance of  testimony,  was  on  the  land 
now  claimed  by  plaintiffs;  that  the  per- 
mission was  granted;  and  that  he  was 
taken  ill  and  died  there.  There  have  been 
numerous  translations  ot  title,  and  all  the 
purchasers  have  posseased  and  used  the 
entire  tract  as  one  undivided  plantation, 
have  maintained  fences  on  the  northern 
boundary,  and  have  continuously  culti- 
vated parts  of  tbe  Innd  claimed  by  plain- 
tiff. A  large  number  of  witnetMes  from  tbe 
neighborhood  testify  to  these  facts,  and 
all  agree  that  the  whole  tract  had  been 
always  regarded  as  one  plantation,  and 
as  belonging  to  one  owner.  We  are  thor- 
oughly satisfied  the  sale  by  Yuogosa  was 
In  tended  to  be  a  sale  per  arentoaem  of  the 
entire  trart,  as  one  established  planta- 
tion, for  a  gross  price,  in  no  manner  relat- 
ing to  tbe  number  ot  arpents,  and  that  It 
operated  a  complete  divestiture  of  Yuo- 
gusa's  title.  The  youuffPHt  of  the  minor 
plaintiffs  attained  majority  in  18(19,  and 
T.9B0.iiaaS— £8 


moeh  more  tbatii  10  years  bad  elapsed  be- 
fore tbls  suit  WBB  brought,  or  any  claim 
set  up  on  this  land.  We  think  the  defend- 
ant and  her  authors  possessed  all  the  ele- 
ments uf  possessors  and  owners  In  good 
faith,  under  Just  title  as  defined  in  articles 
608,3451,  8473.  and  8478  of  the  Civil  Code ; 
and  her  plea  of  prescription  ot  10  years,  it 
necessary  to  sustain  ber  title,  would  un- 
questionably be  good.  The  attempt  to 
Impugn  the  good  faith  ot  defendant  by 
bringing  home  to  her  knowledge  of  any 
defect  in  the  title  Is  not  successful.  She 
never  doubted  ber  title,  nor  do  we. 
Equally  futile  Is  the  assault  upon  the  pos- 
session. It  was  complete,  continuous, 
and  uninterrupted.  Theverdlct  and  Judg- 
ment appealed  from  were  manifestly  er- 
roneous. It  is  tber^ore  ordered  and  de> 
cered  that  the  verdict  and  Judgment  ap- 
pealed from  be  annulled  and  set  aside,  and 
It  is  now  decreed  that  there  lie  Judgment 
in  favor  of  drtendant,  and  rejecting  the 
demand  of  plalntlfls,  at  thidr  coat  in  both 
eoorta. 


Kbouoh  v.  Meyrrb  at  al.  (No.  1,409.) 

iSvpreme  Court  qf  LimtaUma.  July  Tsnn,  1891. 
48  La.  Ann.) 

What  Coxstitotss  HoRTeAQS— Datiox  Bs  Paib- 

MBKT— RSDBlimOH— ANXDLHBNT  OW  SaLE— Lb- 
BIOS  BCTOKn  MOIBTT. 

Whatever  be  the  name  given  to  an  act,  Its 
character,  wbea  neoeasary,  may  be  ascertaitied 
by  iuoaiTT  Into  tbe  nature  of  Ote  transaction  and 
tbe  Intent  ot  ttie  parties  to  it.  An  act,  ostensi- 
bly a  sale,  tbe  purpose  of  wbfob  was  to  eztlDKulBb 
a  real  iDdebtedness,  is  not  a  mortgage,  but  a 
datum  en  paiemenL    Such  act  for  an  adequate 

Srice,  coatatnfag  a  stipulation  of  the  right  of  re- 
emption.  In  favor  of  the  transferrer,  withtn  a 
limited  time,  is  valid.  Tbe  falliure  of  tbe  trans- 
ferrer to  pay  the  price  for  the  redemption  season- 
ably divests  him  of  all  bis  rights  to  reacquire, 
and  tbe  ownership  accrues  absolutely  to  the  trans- 
feree. A  sale  will  not  be  annulled  on  the 
ground  of  lesion  beyond  moiety,  In  the  absence 
oX  clear  proof  of  the  Injory  alleged. 

ON  nBHUniKO. 

RBTIBW  oh  APrEAI^^30SFLICT  OF  Btidbwob. 
Plaintiff  and  defendant  contradict  each 
other  as  witnesses  about  the  error  of  a  deed  in 
showing  a  certain  balance  due  by  the  former. 
The  con&Ictlng  teatlmony  Is  tbe  only  evidence- 
offered  to  prove  tbeerrtur.  Thedeed  makes  proof, 
aod  is  binding  between  the  parties.  Tbe  error  la 
not  proven. 

iSyllaiivs  by  the  CoutL) 

Appeal  from  district  court,  parish  of  Bt- 

Landry. 
Kenaetb  Baillto,  tor  appellant. 
Estitette  A  Dapre,  for  appellees. 

(1 )  The  contract  must  nut  be  confound- 
ed with  the  Instrument  In  writing  by 
which  It  Is  witnessed.  Civil  Code,  art. 
1762,  Harnett's  Dig.  1000,  No.  4.  and  cases 
cited. 

(2)  In  contracts,  the  essence,  rather  than 
the  form.  Is  to  be  looked  to.  Civil  Code, 
art.  ITM. 

(8)  Where  It  Is  evident  that  a  contract 
executed  in  the  form  of  a  sale  was  Intend- 
ed to  be  a  mortgage  or  security  contract, 
effect  will  be  given  to  It  ns  such. 

(4)  A  sale  a  r6n,&r6,  where  the  vendor  re- 
mains In  possession,  and  where  the  price 
stated  Is  much  less  than  tbe  real  value  <tf 
tbe  property,  will  tw  treated^  as  a  mere 
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mortgagB*  ULa.  Ann.ll;  6La.Ann.99; 
81  La.  Ann.  81S;  S8  La.  Ann.  201.666  ;  88 
La.  Ann.  891 ;  40  La.  Aqq.  807,  4  South. 
Bi!p.  450. 

(5)  The  debtor  controla  the  Imputation 
o(  payments  made.   Hvll  Code,  art.  2163. 

(6)  In  the  absence  of  exprsHa  Impotatlon, 
the  payment  will  be  imputed  to  the  most 
onerouf)  debt.   Civil  Code,  art.  2166. 

(7)  Noprefiamptionof  Ituputation  arlees 
from  the  imputation  carried  on  anaccount 
by  the  creditor,  without  the  Icnowledee  of 
the  debtor. 

(8)  Open  accounts  are  prescribed  by 
three  years.   Civil  Code.  art.  3538. 

(9)  An  accodot  which  has  never  bean 
rendered  to  the  debtor,  though  closed  on 
the  creditors'  books,  cannot  be  considered 
nn  eompte  ari'itfi,  and  is  prescritied  by 
tbree  years.   Civil  Code,  arts.  3544,  8548. 

(10)  A  defendant  cannot  resort  to  a  seq- 
oestration,  nor  use  It  as  a  means  of  oust- 
luK  a  plaintiff  In  a  real  action,  while  such 
a  real  action  is  pending;  and  such  a  pro- 
ceedln^r  Is  an  abuiie  and  perversion  of  the 
InnettonB  of  the  writ.  Code  Prac.  arta. 
200,  274. 

(11)  On  the  dlsanlution  of  a  sequestra- 
tion Improperly  sued  out,  not  only  actual, 
but  punitory,  damases  will  be  allowed, 
wheru  it  Is  shown  that  the  writ  Issued 
maliciously,  and  without  cause. 

(12)  The  estimate  of  damages  is  a  mod- 
erate and  sober  one.  This  court  has  al- 
ways held  that  sequestration  is  a  harsh 
remedy,  and.  If  issued  without  canae,  the 
party  whose  property  is  unlawfully  tak- 
en from  him  should  have  summary  redress. 
3  La.  Ann.  826  ;  4  La.  Ann.  452;  7  La.  Ann. 
o81 :  5  Mart.  (N.  S.)  545  ;  37  La.  Ann.  552. 

(13)  In  regard  to  the  standard  of  dam- 
-ages,  it  bas  been  decided  that  defendant's 
probable  loss  in  heinj<  deprived  of  the  free 
'ttseand  disposal  of  his  property  la  the  trne 
test, and  that  he  should  be  placed  as  near- 
ly as  possible  In  the  situation  he  would 
iiave  been  In  had  the  writ  not  IssDcd,  11 
Hob.  (La.)  145;  6  La.  270  ;  5  La.  Ann.  713. 

(11)  Counsel  fees  for  defendins  the  seq- 
vustration  pruceediiigH  will  also  be  al- 
lowed as  damages.  5  La.  Ann,  713;  10  La. 
Ann.  10;  11  La.  Ann.  8:il;  15  La.  Ann.  6(M. 

(15)  Where  a  party  proceeds  In  bad 
faith,  and  the  clrcuniHtances  show  that 
the  purpose  was  to  oppress  and  Injure, 
and  that  the  party  knew  he  had  no  Just 
cause  of  action,  exemplary  damaKea  will 
be  allowed.  0  La.  Ann.  873;  18  La.  Ann. 
214;  9La.  Ann.  219. 

(16)  Hequestratlon  (other  than  Judicial 
sequestration  proper)  can  only  be  Issneil 
by  a  plaintiff.  Code  Prac.  arts.  269,  274, 
27fr-280.  282. 

(17)  Evidence  in  possession  of  a  party 
must  be  produced,  or  Its  absence  account- 
ed tor;  otherwise  thepresumptlons  will  be 
against  him.  11  Mart.  (La.)  4. 194:  3  La. 
534;  10  La.  Ann.  689;  18  La.  Ann.  897;  14 
La.  Ann.  207. 

Defendant  may  bring  In  hia  answer  an 
Incidental  demand.  Code  Prac.  arte.  322, 
S2R,  374. 

Sequestration  may  he  ordered  at  the  re- 
quest of  one  of  the  parties  In  a  suit  when 
oneclalms  the  ownershlportbe  possesHion 
of  real  property,  and  has  goud  ground  to 
apprehend  that  the  defendant  may  make 


nae  itf  his  poaaculoo  to  dilapidate  or  to 
waate  thefnilts  or  revenues  produced  by 
such  property,  or  convert  them  to  his 
own  use.  Code  Prac.  art.  275,  par.  8. 

A  writtrai  contract  is  the  best  evidence 
of  the  Intentions  of  the  contracting  par- 
ties. To  vitiate  or  change  its  character 
tor  fraud  or  error  the  clearest  and  moat 
conTlnrlng  evidence  is  required. 

A  contract  of  sale  will  not  be  conaidered 
or  Intended  for  a  mortga^  when  the  pnr- 
chaser  already  had  a  mortgage  and  ven- 
dor's privilegeon  the  property.  He  cannot 
be  presumed  to  have  done  a  useless  thing. 

Nolenion  can  be  predicated  of  a  mere  ad- 
venture, when  there  was  no  deceit,  aad 
the  parties  were -equally  apprised  of  the 
facts,  7  La.  Ann.  478. 

The  value  of  the  property  at  the  time  uf 
the  sale  is  the  rule  to  ascertain  the  lesliia. 
If  the  value  be  not  flxed  within  a  certain 
ran^e  by  the  evidence  the  lesion  is  a  mat- 
ter of  conjecture,  and  most  be  considered 
as  not  proved.  Civil  Code.  art.  2590;  7  La. 
Ann.  667 ;  S  La.  Ann.  483  ;  37  La.  Ann.  22. 

When  the  property  sold  Is  left  with  ven- 
dor to  enjoy  Its  use  as  a  residence,  and  the 
fruits  and  products  thereof,  the  value  of 
the  rent  is  a  part  of  the  price  and  eonald- 
eratlon  of  the  sale.   37  La.  Ann.  25. 

He  who  seeks  to  avoid  and  annul  a  cun- 
tract  of  sule  for  legal  cause  must  restore 
the  full  price.  It  this  be  in  notes  past  doe, 
he  must  pay  the  money. 

Actaal  posseMlon,  ua  In  all  contracts  of 
pleflge.  is  of  the  essence  of  an  antiebns^. 
CiY\\  Code,  art.  8152.  7  La.  Ann.  526. 

Plaintiff  mustnotunly  make  out  a  prob- 
able case;  he  must  make  it  reasonably  eer> 
taiUt  to  be  entitled  to  a  Judgment. 

BRRuunEE,  C.  J.  The  object  of  thia  anlt 
Is  to  have  an  act  of  sale  of  real  estate  de- 
clared to  be  an  act  of  mortgage,  or,  U 
not  such,  to  be  a  nullity  tor  lesion  beyond 
moiety,  and.  If  neither,  to  be  an  antl- 
cbresis.  The  defense  Is  that  the  transac- 
tion l)etween  the  parties  was  a  sale  with 
the  pact  of  redemption;  that,  by  the  fail- 
ure of  the  vendor  to  pay  the  price  agreed 
on  seasonably,  he  has  ceased  to  have  any 
title  to  the  property;  and  that  the  own- 
ership has  vested  absolutely  in  the  pnr> 
chasers.  From  a  Judf^ment  rejecting  the 
plAintiff's  demand  this  appeal  was  taken. 

The  petition  is  elaborate,  and  entera  in- 
to exteuBi%'e  detuila,  which  It  would  be 
nnpruOtable  to  announce.  As  much,  per- 
haps, may  be  said  of  the  answer.  The 
stubborn  tacts  of  the  case  may  well  be 
stated  to  be  the  following:  It  appean 
that  the  plBlntiff,  being  indebtefl  unto 
the  defendants  in  the  sum  of  f  1.58:1,  gave 
them  in  payment  of  this  debt,  under  the 
form  of  a  sale,  certain  property  belonging 
to  him,  and  that  subsequently  the  pur- 
chasers sold  to  the  vendor  thesame  prop- 
erty for  the  sum  of  flJ.'iOt  fur  notea  at  one 
and  two  years,  aecured  by  vendor's  prlv- 
llege  and  special  mortgage.  Fearing  that 
he  would  be  unable  to  pay  the  notes  at 
maturity,  the  piatntllf  retroceded,  in  ad- 
vance ol  the  maturity,  the  property  to  bis 
vendors,  the  defendants,  also  under  the 
guise  of  a  sale,  on  the  surrender  to  him 
of  the  two  notes  canceled,  with  the  stip- 
ulation  of  bis  right  ol  redemption  within 
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a  delay  apeclfled,  on  pnyment  of  the  ram 
of  fl.TW.  The  vendor  was  allowed  to  re- 
main In  puBsefisiuii  without  charge  until 
tlie  lut  of  January,  1800.  The  vendor, 
who  la  the  plaintiff,  enjoyed  the  property 
dnrluff  that  time,  failed  to  pay  the 
amuuiit  stipulated  within  theflxed  period, 
offering  In  place  to  return  the  notee,  (not 
theamnnnt  ot  the  eame,)  and  to  restore 
thestatas  in  quo,— a.  propitsitlon  which 
was  declined  by  the  purchaseni.  The 
vendor  continued  In  poaaesalun,  time  tak- 
lajcits  poarae.  In  the  apprehension  ot  an 
^ectment,  the  vendor,  Keoufch,  brought 
the  present  salt  to  bare  his  sile  to  Meyers 
&  Co.  declared  to  hare  been  Intended  by 
the  parties  as  a  mere  mortgage  to  secure 
his  lodebtedneas  to  them.  Apprehend- 
tng  a  failure  In  this  attempt,  he  charged 
that  the  sale  shoold  be  annulled  for  leafon 
beyond  moiety,  because  the  price  wan 
not  91,750,  the  amount  of  the  notee  as 
stipulated,  but  91,]67.i»4,  which  was  the 
sum  at  which  the  notes  had  been  reduced, 
by  partial  payments  and  credits,  and  the 
property  was  worth  at  the  date  f3,S41.60, 
more  than  three  times  the  consideration 
truly  received. 

1.  It  may  well  be  that  the  act  of  Janu- 
ary 30,  1889,  wMch  Is  ostensibly  a  sale  by 
Keough  to  Meyers  &  Co.,  the  considera- 
tion of  which  was  the  return  to  hhn  ot 
his  two  notes  of  $S75  each,  aggregating 
$1,760,  was  not  in  reality  a  sale,  as  there 
was  really  no  price  paid  or  to  be  paid ; 
but  this  would  not  make  it  to  be  a  mort* 
sage  under  any  circumstance,  for  the  very 
obvluus  reason  that  there  existed  no  sen- 
sible reason  for  a  transaction  between  the 
parties  under  that  form,  inasmuch  as  the 
debt  which  could  have  been  thus  secured 
was  at  that  time  guarantied  by  a  vendor's 
privilege  and  a  siwcial  mortgage  on  the 
same  property.  The  transaction  was 
rather  a  dtttion  en  paiew^nt  o(  the  prop- 
erty by  KeouKh  to  Meyers  A  Co.,  In  con- 
sequence of  which  his  liability  to  them  ou 
the  two  notes  was  extinguished,  which 
were  canceled  and  returned  to  htm. 

2.  The  next  complaint,  somewhat  In- 
consistent and  antipodal.  Is  that,  If  the 
transaction  was  not  a  mortgage,  hut  a 
sale*  it  should  be  annulled  for  lesion  be- 
youd  moiety.  On  this  score  the  plalnttff 
contends  that  the  real  consideration  was 
f] ,167.94.  and  that  the  property  was 
worth  |3,H41.50.  It  Is  unnecessary  to 
stop  to  consider  whether  the  plaintiff  is 
or  not  entitled  to  the  credits  which  he 
claims  on  the  notes,  and  It  shurtens  Inves- 
tigation to  accept  hlfl  own  figures.  Un  the 
trial  he  offered  testimony  to  show  the 
Taloe  of  the  property.  Two  of  bla  wlt- 
neeses  appraised  It  at  $2,500,  and  a  third 
one  at  between  $1,200  and  f1.400;  while 
thn  three  wltnesscH  heard  on  behalf  of  the 
defendants,  equally  reliable,  estimated  It 
from  $1,100  to  $1,300.  which  would  give 
an  average  of  $l,i0ii:  at  most  $1,700. 
Now*  It  theconslderatlon  was  $1,167,  and 
the  worth  of  the  property  was  91.000,  or 
«ven  $1,700,  bowcanltbe Berloosly claimed 
that  there  was  tenlim  bej'ond  moiety? 
During  the  trial  the  proporty  nas  offered 
by  Meyers  to  Keough  for  93.000,  In  which 
were  probably  Included  the  $1,700,  and  the 
value  of  the  occupancy  «ud  «nJoyi»eat 


by  Keough,  $300.  The  offer  was  not  ac- 
cepted. It  would  seem,  besides,  that 
Keough  should  be  to  some  extent  es- 
topped from  cluiming  that  the  property 
was  sold  for  less  than  hall  of  its  value, 
tor  the  reason  that  It  appears  that  on 
April  24,  1S84,  he  gave  It  in  payment  to 
Meyers  8c  Co.  of  the  sum  of  $1,683,  which 
he  acknowledged  then  owing  them;  and 
they,  on  the  same  day,  sold  It,  apparently 
to  him.  tor  $1 ,760.  for  which  he  Isisued  the 
two  notes  already  mentioned..  No  mat^ 
rial  subsequent  enhancement  has  been 
shown. 

3.  The  pretension  that  the  transaction 
was  in  the  nature  of  au  antichresis  is 
abandoned.  The  district  judge  made  a 
correct  appreciation  of  both  facts  and  law. 
We  concur  with  him  that  the  act  was  not 
a  mortgage,  but  a  sale;  that  the  property 
was  transferred  for  an  adeqnate  and  Just 
considers ti(m ;  that  the  (allure  of  Keough 
to  redeem  the  property  within  the  time 
limited  has  stripped  him  of  all  claim  to  the 
ownerHhlp.  which  has  thereby  absolutely 
vested  in  Meyers  &  Co.,  who  mnat  be  qu^ 
eted  therein.   Judgment  affirmed. 

ON  RBHEABINO. 

Plaintiff,  In  bis  petition  tor  a  rehearing, 
urges  that  bis  alternative  plea  has  not 
been  especially  referred  to  In  the  opinion. 
The  tact  Is  that  we  did  not  refer  in  terms 
to  a  difference  of  9532.06.  It  Is  also 
averred  that  we  did  nut  decide  by  special 
reference  the  legality  rel  nou  of  the  writ  of 
sequestratlim  sued  out  by  the  defendants 
as  plaintiffs  in  reconvention.  Our  opin- 
ion leads  inevitably  to  one  concluaioii :  If 
$1,700  was  the  purchase  price  at  which 
the  propertv  claimed  was  transferred  by 
act  of  8d  .lanuary,  1H89,  It  Included  the 
9i>32.06.  Special  mention  of  the  fact  was 
of  no  in:portance,  as  It  was  made  evident 
by  the  decision  that  it  Is  Included  in  sum- 
ming up  the  consideration  of  the  transfer. 
The  title  of  the  defendants  to  the  properly 
having  been  recognized,  for  the  same  rea- 
son the  writ  of  sequestration  and  the  mo- 
tion forlts  diRHOlution  were  not  referred 
to  specially.  The  writ  was  maiutnlned 
by  the  conclusion  reached.  We  will  re> 
view  plaintiff's  propositions,  and  write 
down  the  gronnds  of  our  conclusions. 

In  plaintiff's  petition  the  correctness  of 
the  settlement  of  April  24,  1KH4,  In  so  far 
as  relates  to  th<>  debit  side  oT  the  account, 
is  admitted.  Tlie  balance  was  91.750,  tor 
which  plaintiff  executed  his  two  notes  of 
9N75each.  Plaintiff  HlleKea  that  on  the  18th 
day  of  November,  18S4,  he  delivered  to  de* 
fendnnts  four  bales  of  cotton,  charged  at 
$171.  Oh  the  2d  December.  1K84.  $16  were 
paid.  Plaintiff  charges  that  $18  were  over- 
looked In  1K80.  Petitioner  represents  that 
these  several  sums  were  intended  by  him 
as  payments  on  the  note  first  falllnx  due. 
On  the  3d  January,  1KS9,  he  sold  to  defend- 
ants one  of  the  tracts  he  bought  In  1884 
for  $800  cash,  and  he  avers  that  this 
amount  was  to  be  credited  on  defendants* 
claim.  On  the  same  day  another  tract 
was  sold  to  them  by  him  for  91i7no.  The 
vendor  was  given  until  the  lat  day  of  Jan- 
uary. 1890,  to  redeem  the  land  on  puyment 
of  this  amount,  which  he  In  the  deed  sol- 
emnly admitted  to  be  due.^^'he  dead  ba> 
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ore  mentioned  rpcited  "that.  Id  case  the 
vendor  phall  well  and  truly  pay  to  the 
parchaaers  •  »  •  the  sum  of  $1,700." 
The  plaistirr  contends  that  there  was  er- 
ror In  that  declaratton,— a  contention  he 
has  failed  to  prove.  He  testifies  that  he 
believed  when  be  Btgned  the  acts  of  Jaou- 
«J7, 1889,  he  had  heea  credited  by  the  de- 
fendantB.  and  that  he  remalaed  Indebted 
la  amount  expreeeed  by  the  last-meu- 
tloned  balance,  and  that  some  tliue  after* 
wardB  he  discovered  that  proper  credit 
had  not  been  given.  These  deede  contain 
hla  declarations,  solemnly  made,  with  ref- 
erence to  the  amount  due.  ThedMendanta 
testify  directly  and  positively  that  the  re* 
citala  of  the  deeda  are  all  correct.  They 
produce  their  accounts.  These  show  the 
balance  set  forth  in  the  deeds.  The  plain- 
tiff's positive  denial  Is  the  only  testimony 
to  set  aside  the  deed  as  Incorrect.  The 
plaintiff  swears  that  $1.167.t)4  is  the 
atnouQt.  The  defendants  testily  It  is 
$1,700.  The  eonfllntlng  teatlmony  can 
lead  but  to  one  conclusion :  that  the  dec- 
laration In  the  deed  Is  correct.  They  are 
the  deeds  of  thn  plaintiff  as  well  as  those 
of  the  defendants.  We  only  enforce  their 
terms  and  conditions,  and  leave  the  plain- 
tiff where  he  deliberately  and  solemnly 
chose  to  place  himself. 

With  reference  to  the  demand  for  the  dis- 
Bolntion  of  the  writ  of  Bequestratloa,  It 
does  not  present  Inseparable  dlfficaUles. 
Plaintiff's  able  and  energetic  connsel  will 
admit  that  a  pleaderbeeomes  a  plaintiff  In 
ademand by him4u reconvention.  Asplaln- 
tlff  lu  reconvention,  the  owner  of  an  im- 
movable pro[)erty  can  have  It  sequestered 
under  article  275,  Code  Free.  The  demand 
thn  t  the  act  of  J  anoary  3, 18%,  be  treated  aa 
amortKageandnotaeale;  that.  II  treated 
as  a  sale,  it  be  annulled  for  lesion  beyond 
moiety.— has  been  reconsidered.  With  the 
evidence  before  us  we  have  risen  from  tbe 
consideration  courlnred  that  these  trans- 
actions between  the  plaintiff  debtor  and  the 
defendants  cannot  in  law  be  changed  or 
annulled.  The  condition  was  that,  lithe 
plaintiff  did  not  puy  tbe  $1,700  In  Janu- 
ary. 1890,  the  place  sold  would  be  by  him 
dellTered  to  the  defendants.  The  amonnt 
la  proven  as  correct,  and  tbe  delivery  was 
but  a  compliance  with  plaintiff's  obliga- 
tion as  vendor.  Behearlng  refuaed. 


SaTOIB       SOANLAN.    (No.  1,411.) 

(Sumrme  Cmtrt  <tf  iMvirtcma.  July  Term,  1891. 
48  La.  Ann.) 

BuiTsaB— IKPUBD  Malici— Right  to  DAVAes* 
— Pbovikce  Of  Court. 

1.  A  statement  made  In  a  public  place.  In 
the  presence  and  hearine  of  persons  there  coii^re- 
(rated,  that  a  certain  individual  named,  who  re- 
sides in  the  vioinity,  la  a  damned  rascal,  or  a 
rogue,  and  that  he  had  stolen  all  the  property 
he  possessed,  is,  if  untrue,  a  slander  per  ae. 

9.  In  tbe  absence  of  proof  of  malloe,  the  use 
of  such  an  opprobrious  epithet  implies  malice, 
and  it  sufBces  to  maintain  an  action  for  the  re- 
covery of  damages,  without  special  injury  being 
proved. 

S.  Both  malice  and  Injury  may  be  Inferred 
from  tbo  nature  and  falsity  of  the  words,  and 
from  the  circumstances  under  which  they  were 
altered,  without  the  neoesslty  of  speoial  proof. 

4.  Every  person  has  a  rlimt  to  enjoy  toat  de- 
gree of  respect,  good-will,  and  sooiai  or  bualneas 


distinction  to  which  bis  own  sots,  and  hisseoial  or 
business  habits,  entitle  him ;  and  any  one  who  un- 
lawfully interferes  with  this  right,  by  circulating 
slanderous  reports,  renders  himself  liable  for  the 
oonseqaent  damages. 

6.  Under  the  law  and  JurlsprudMice  of  this 
court,  appertaining  to  libel  and  slander,  thesa 
are  mixed  questions  of  law  and  fact,  of  which 
courts  are  better  Judges  than  Joroxa  are. 

(£lyUahu«  by  the  Court.) 

Appeal  from   district  court,  parish  of 

Cbas.  W.  Da  Rojr  and  Kenneib  BaJUlo,  lor 
appellant. 

(1)  Every  act  whatever  of  man  that 
causes  damages  to  another  obliges  him 
by  whose  fault  it  happened  to  repair  it 
Civil  Code,  art.  2315. 

(2j  In  an  action  of  slander,  the  only 
possible  defenses  are  ^tlier  a  denial  or  a 
Justlflcation,  or  a  conteeslon  under  miti- 
gating circumstances.  Rev.  St.  §  3640;  14 
La.  Ann.  40ft;  15  Ln.  Ann.  166;  36  La.  Ado. 
469:  38  I^a.  Ann.  162. 

(8)  There  la  no  such  thing  in  law  as  a 
half-way  Jaatltlcatlon.  Townsh.  Slaud.  & 
L.  par.  212,  and  note. 

(4)  An  answer  which  both  denies  and 
Jnstlfies,  egulvocates  and  Is  Inconsistent. 
10  La.  Ann.  231;  2S  La.  Ann.  238. 

(6)  Charging  plaintiff  with  being  "a 
rogue"  is  slanderous  and  actlouable. ai 
tending  to  hts  Infamy,  discredit,  and  dla- 

grace.  1  Starkle,  81and.  ft  L.  para.  13-17; 
Ivll  Code.  arts.  2816,  2816;  15  La.  389; 
Miller  V.  Holsteln,  12  La.  Ann.  894;  23  La. 
Ann.  280 :  36  La.  Ann.  469;  88  La.  Ann.  162; 
6  La,  Ann.  779. 

(6)  The  use  of  opproblons  epithets  loi- 
plies  malice,  where  they  are  slanderous  per 
ae.  1  Starkle.  Sland.  &  L.  preliminary  die* 
course,  pare.  13-17;  11  La.  Ann.  206;  SS  La. 
Ann.  914;  88  La.  Ann.  162. 

(7)  Malice  Implied  in  the  use  of  oppro- 
brious charges  does  not  mean  a  spite 
against  the  Individual,  bnt  mulag  animm, 
—a  wanton  disposition  grossly  negllgeot 
of  the  rights  of  others.  11  X<a.  Ann.  206; 
36  La.  Ann.  469. 

(8)  Malice  Is  an  impntatloaot  tbe  law 
from  the  falae  and  slanderous  nature  of 
the  charge.  Legal  malice  need  not  be 
proved.  8La.  207  ;  2 Rob.  (La.) 865  :  6 Bob. 
(La.)  116:  8  Rob.  (La.>  61;  25  La.  Aon. 
17U;  36  La.  Ann.  467. 

(9)  The  mallcloasly  calling  a  man  a 
rogue  is  actionable.  1  Starkie.  Sland.  ft 
L.  para.  12-17;  6  La.  Ann.  779;  16  La.  3S9. 
Where  tbe  law  impUea  malice,  /.  e.,  where 
the  words,  are  slanderous  per  se,  dnmams 
arc  recoverable  without  proof  of  special 
injury.  14  La.  198;  16  La.889;  12  La.Ana. 
894  ;  23La.Ann.2^;  25La.Ann.]7&;  27Lr. 
Ann.  219;  29  La.  Ann.  172;  86  La.  Ann.  469; 
38  La.  Ann.  162;  Sedgw.  Dam.  par.  89;  34 
La.  Ann.  914;  Civil  Code.  art.  1934. 

(10)  Malice  la  implied  from  tbe  dream- 
stancea  ol  the  ease;  from  the  conduct  of 
defendant;  from  tbe  nature  and  falsity  of 
the  charges;  from  the  Injury  necessarily 
consequent  thereon.  Both  malice  and 
injury  may  be  Inferred  from  tbe  nature 
end  ialsity  of  tbe  words,  and  from  the 
doing  of  tbe  wrougful  act  without  lawful 
Justlflcation  or  excuse,  and  from  want  uf 
probable  cause.  Starkle.Sland.ft  L.  para. 
21^214»  and  caaeaelted;  49  La.  Ann.  428, 4 
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South.  Rep.  71;  27  La.  Ann.  214;  11  La.  Ann. 
'JOG;  ]6  La.  Ann.  881):  3  La.  Ann.  69. 

(11)  lotenipprance  or  dninkennesB  1b 
not  a  defense  to  an  action  of  slander. 
TownBh.mand.&  L.p.249;  Odgera,  Sland. 
A  L.  p.  m;  6  111.  30;  25  Iowa.  87;  38  La. 
Ann.  163. 

(12}  In  an  action  fur  alaDder,"  other 
TvordB  tlian  those  cbarf;e(l,  'apokm  at 
other  tlmee  and  places,  may  be  proved  to 
flhnw  malice.   6  Mart.  (N.  S.)  501. 

(18)  Where  a  party  circulates  defama^ 
tory  chargea  on  mere  rumor,  he  cannot 
screen  Iilroselt  by  proof  of  ancb  rumors. 
15  La.  Ann.  492. 

(14)  Every  person  has  a  right  to  enjoy 
that  defcree  of  respect,  gond-wlll,  and 
social  and  bnslnesx  distinction  to  which 
his  own  acts  and  his  social  and  business 
habltB  entitle  him,  and  any  one  who  unlaw- 
fully interferes  with  tbie  rltcht  by  circulat- 
ing scandalous  reports  renders  himself 
Ilabin  tor  consequent  damage.  2Starkle. 
Hland.  ft  L.  p.  99. 

(15)  Icjnriesto  the  feelings  and  to  one*s 
social  Btunding  are  not  susceptible  of  pre- 
cise adjustment,  but  such  injuries  are  rec- 
ognlxed  as  u  legitimate  ^ound  of  action 
for  reasonable  Indemnity.  17  La.  Ann.  64; 
19  l.<a.  Ann.  822;  28  La.  Ann.  38U;  88  La. 
Ann.  162. 

(16)  This  court  has  granted  the  follow- 
ing sums,  as  reasonable  compensation.  In 
the  following  cases  of  slander  or  libel, 
vlE. :  $450  for  a  charge  of  forgery.  In  14 
La.l9H;  f500  fnra  charge  of  being  a  rascal 
and  false  swearing.  In  16  La.  198 ;  $400  lor 
a  chai^  of  stealing,  in  6  La.  Ann.  779; 
$1,000  ftir  malicious  words.  In  19  La.  Ann. 
332;  $1,000  for  slanderoofl  epithets,  in  17 
La.  Ann.  64;  $500  for  slanderous  words,  in 
38  La.  Ann.  162. 

(17)  Falauain  uno.fklsua  in  omntbus. 
John  N,  Ogiiea  and  E.  P,  Veaxie,  for  ap- 
pellee. 

The  use  of  opprobrious  epithets  In  a 
moment  of  Irritation,  no  injury  resulting 
from  such  transient  expression  of  angry 
feeling,  niade  In  an  unreflecting  moment, 
la  not  actionable.  Lougue's,  Dig.  p.  376, 
No.  10,  citing  Artieta  t.  Artleta.  15  La. 
Ann.  48. 

In  an  action  tor  slander,  plaintiff  must 
prove  malicious  Intent.  Louque's,  Dig.  p. 
376,  No.  15,  citing  Toy  v.  HcMafaon,  21  T«a. 
Ann.  8US. 

Words  uttered  without  malice,  and  un- 
der circumstances  from  which  no  malice  is 
inlaw  Implied. carry  with  tbem  no  pecuni- 
ary reBpunsibility.  Hennen,  Dig.  p.  814, 
No.  24,  citing  Gilbert  v.  Palmer,  8  La.  Ann. 
130. 

The  verdlc:t  of  a  Jury  will  not  be  dis- 
turbed, unless  manifestly  erroneous.  17 
Jj&.  Ann.  80-50;  20  La.  Ann.  455,4.'>8;  6  La. 
31.  492;  S2  La.  Ann.  31 ;  31  La.  Ann.  430. 

Questions  Involving  the  credibility  of 
witnesses  are  peculiarly  within  the  prov- 
ince of  the  Jury.   9  Bob.  (La.)  360;  Brown 

Saddler,  21  La.  Ann.  182. 

Watkins,  J.  Plaintiff  Is  appellant  from 
an  adverse  Judgment,  based  on  the  ver- 
dict of  a  Jury ,  rejecting  bis  demand  against 
the  defendant  of  $5,000  damages  for  slan- 
d»r  and  defamation  of  character.  The 
charge  made  In  the  petition  is  that  at  the 


store  of  one  McClelland,  In  the  parish  of 
St.  Landry,  on  the  20th  of  October,  1888, 
same  heing  a  public  place,  the  defendant, 
Michael  8canlau,  In  a  public  manner,  anJ 
In  thepresenceand  hearing  of  theby-ataud- 
era  who  had  congregated  there,  "ma- 
liciously, wickedly,  slanderously,  llbelnns- 
ly,  and  with  the  malicious  and  wick^-d  In- 
tention to  defame  and  slander,  publicly 
called  [him]  a  scoundrel,  ur.  In  the  vernac- 
ular [of  the]  public,  said  that  [he]  was  a 
rascal,  a  damned  rascal,  and  that  the 
property  he  owned  he  had  stolen,  and 
that  he  [Scanlan]  could  prove  these  accu- 
sations from  the  public -records."  Peti- 
tioner avers  that  he  Is  and  has  always 
been  a  citizen  of  the  parish  of  Acadia, 
where  he  has  always bornea  good  namefor 
,falr  dealing  and  honesty,  and  Is  engaged 
In  farming  and  mercantile  pursuits.  He 
ax'ers  that  his  good  reputation  Is  due  to 
bis  uniform  good  conduct  as  an  honest 
man,  and  that  he  has  thereby  attained  a 
position  as  an  honorable  citlsen  and  a 
Just  man;  and  that  his  "good  name  and 
fame  have  acquired  [for]  bim  credit  In  the 
commercial  world,  and  a  position  fur  him- 
self and  family  in  society."  He  further 
avers  that  the  aforesaid  "accusations  are 
false,  libelous,  and  slanderous,  nnd  [that 
they]  Involve  great  moral  turpitude,  and 
were  wickedly  and  mallclouslyuttered  by 
him,  the  d^endant,  with  the  unlawful  and 
nialicluns  intent  to  Injurennd  defame  him. 
That  these  defamations  seriously  dam- 
aged [blm]  in  fe^^ltng  and  reputation,  and 
that  be  has  thereby  suffered  great  mental 
agony  and  humiliation."  Helurther  avers 
that  he  has  never  given  the  defendant  any 
"cause  or  excuse  lor  the  utterance  of 
[said]  false,  malicious,  and  wicked  slan- 
ders, and  that  said  Scanlan  was  prompt- 
ed to  BO  utter  them  through  sheer  malice, 
and  with  intent  to  defame  and  Injure  him. " 
Hn  places  his  damages  at  $5,000.  and  prays 
for  Judgment  accordingly.  In  his  answer 
tbe  defendant  avers  "that,  U  be  used  any 
remarks  whatever  regarding  tbe  plaintiff 
of  an  Injurious  cha*-acter,  tbe  vrurds  used 
were  [so]  used  by  him  In  a  moment  of  tem- 
porary Irritation,  caused  by  remarks  made 
by  the  plaintiff  derogatory  to  tbe  Farm- 
ers* Alliance,  of  which  defendant  Is  a  mem- 
ber; that  no  words  need  by  him  on  that 
occasion  were  premeditated,  or  Intended 
to  Injure  the  plaintiff,  or  to  damcge  him 
even  in  the. remotest  degree;  that  any 
transient  eitpresslon  of  angry  feelings  on 
[his]  part,  without  malfce,  was  made  at 
a  small  store.  In  which  there  were  but  tew 
persons,  and  that  no  currency  or  circula- 
tion was  given  to  said  statements  by 
[him]  either  before  or  after  said  meeting 
at  the  store:  that,  if  any  currency  or  cir- 
culation has  been  given  to  said  words.  It 
waH  done  by  the  plaintiff,  and  by  his  son- 
in-law,  Joseph  McClelland,  who  was  one 
of  tbe  parties  present  at  the  store. "  He 
charges  that  plalutiH  is  actuated  by  ava- 
ricious and  nn  worthy  motives  in  bringing 
this  suit,  and  Is  also  governed  by  a  desire 
to  harass  and  annoy  blm  thereby;  and  he 
avers  that  his  action  Is  canselesH,  vexa- 
tions, and  annoying,  and  has  caused  him 
damages  In  loss  of  time,  vexation,  trouble, 
and  attorneys'  fees  In  tbe  sum  of  $.tOn,  for 
which  he  prays  judgment  iiVTecQnyeatlpn. 
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We  bare  reprodaced  all  of  tbeflallent 
points  ol  the  petttioo  aad  auBwer  aa  tbe 
most  appropriate  and  effective  method  ol 
statlnn*  the  ease  as  It  was  stated  to  and 
tried  by  the  Jury ;  and  therefrom  It  will 
appear  that  fllander  \n  charged,  dlBtlnctly, 
in  the  former,  and  not  deniud,  bat,  on  the 
contrary,  tacitly  admitted,  in  the  latter, 
and  that  with  a  guarded  admlsston  is 
coupled  a  plea  ofjustiflcatioD  aud  excuse. 
On  these  pleadloffK.  evidence  pro  et  coa 
was  Introdaced,  and  it  may  be  fairly  snm- 
marlzed  aa  loUows,  Tlx.:  That  on  the 
date,  at  tbe  place,  and  under  the  circam- 
stunces  glvea  In  tbe  plaintiff's  petition, 
and  in  the  coarse  of  a  conversation  had 
and  held  by  and  between  the  defendant 
and  Boone  and  McClelland,  on  a  business 
matter,  the  defendant  stated  that  the 

Elalntlff,  "Savole,  was  a  rogue,  and  that 
e  bad  stolen  everything  that  be  owned, 
aud  that  he  conld  prove  that  he  was  a 
rogue  by  the  records  at  Crowley,"  /.  e., 
the  Bite  of  the  court-bouBe  of  tbe  parish  of 
Acadia,  where  plaintiff  lives.  Those  two 
witnesses  recite,  circumstantially,  the  ori- 
gin and  history  of  the  conversatlou  In 
which  tbe  foregoing  statement  wasmude; 
and  they  affirm  that  nothing  was  said  or 
done  on  that  day  to  Irritate  tbe  defend- 
ant, and  that  tbe  plaintiff  wasnot  present 
at  all.  They  state  that,  on  the  contrary, 
defendant  was  a  little  excited,  but  did  not 
present  tbe  appearance  of  being  angry, 
though  he  spoke  In  a  loud  tone  of  voice. 
Notwithstanding  the  defendant  and  his 
son.  who  was  In  company  wltb  bim  on 
the  occasion,  were  Interrogated  as  wit- 
nesses on  tbe  fnnner'B  behalf,  neither  of 
them  denied  the  truthfolness  of  the  testi- 
mony of  plaintiff's  witnesses;  but,  during 
the  course  of  tbe  trial,  one  of  thelurora 
propounded  to  the  defendant  this  question, 
vis.:  "Question.  Was  It  the  rumor  cur- 
rent In  tbe  neighborhood  concerulngwhat 
Mr.  Savole  had  said  or  done  to  the  mem- 
bers, and  those  that  wished  to  Join  tbe 
order,  that  aroused  your  feelings,  [and 
caused  yon]  to  use  the  language  charged 
In  the  pleadings?"  And  the  answer  was, 
"Yes."  This  la  a  confession  of  the  defend- 
ant on  oath,  under  circumstances  of  al- 
leged mitigation;  but  the  plaintiff  ero- 

f»hatlcaUy  denies  tbe  statements  he  la  al- 
eged  to  have  made  concerning  tbe 
Farmers'  Alliance,  which  are  referred  to 
In  the  above  interrogatory,  and  McClel- 
land aRlrms  the  truth  of  plaintiff's  state- 
ment to  that  effect.  In  addition  to  this, 
an  Intimate  friend  of  tbe  defendant  testi- 
fies that  be  made  the  following  statement 
to  him  after  this  suit  had  been  filed,  viz.: 
**I  do  not  recollect  If  I  said  these  remarks 
aboDt  Mr.  Savole,  bnt,  if  I  did,  be  Jesus,  I 
will  prove  them  on  him  by  bis  kintolks. " 

Each  of  the  plaintiff's  witnesses  admits 
having  repeated  to  others  tbe  charges  de- 
fendant had  made  against  bim,  (the  plain- 
tiff.) and,  among  others,  one  of  those  re- 
peated them  to  tbe  plaintiff  himself  on  tbe 
day  after  they  were  made.  Tbe  proof 
shows  that  the  plaintiff  is  a  gentleman  of 

good  standing  In  the  community  In  which 
e  lives,  and  that  be  Is  a  planter  and 
merchant,  and  gins  cotton  for  the  farmers 
of  the  neighborhood.  It  also  staowB  that 
plaintiff's  family  consistB  of  a  wife  and 


nine  children;  that  he  Is  over  60  years  of 
age;  and  that  be  was  born  in  the  pariah 
ol  St.  Landry,  and  always  resided  therein, 
until  the  new  parish  of  Acadia  was  formed 

and  his  property  was  thweln  Incorpo- 
rated. It  appears,  also,  that  defendant  Is 
a  man  of  family,  54  years  old,  and  a  farmer 
by  occupation,  and  that  he  Is  respected 
and  well  thought  of  In  bis  neighborhood. 
The  teBtlmony  clearly  establishes  all  of 
the  averments  made  In  the  plaintiff's  peti- 
tion, and  that  tbe  alanderous  atterances 
of  tbe  defendant  were  libelous  and  antroe, 
and  that  he  had  not  the  slightest  ground 
or  excuse  therefor.  Tbe  statement,  pub- 
licly and  seriously  made,  that  a  reputable 
citizen  Is  o"  rogue,"  and  that  be  had  stolen 
everything  be  owned,  and  that  these 
charges  could  be  proven  by  simple  refer- 
ence to  the  parochial  archives,  couBtitn  tea 
slander  oersa.  TheyaresbowntobaTebeen 
made  faltogetber  without  provocation  on 
tbe  part  of  the  complainant,  who  was  at  bis 
home,  nine  miles  away,atthe  time.  They 
were  made  with  great  apparent  delibera- 
tion, and  not,  as  is  stated  In  tbe  defend- 
ant's answer,  in  a  moment  of  temporary 
irritation.  Considering  the  plaintiff's  sta- 
tion in  life,  his  occupation,  age,  and 
family.  It  Is  easily  perceived  that  be  was 
much  grieved  and  annoyed, and  feltlnjured 
in  reputation  and  feeling,  by  these  leno- 
minious  and  slanderous  epithets  and  llbel- 
ons  charges.  In  the  course  of  the  plain- 
tiff's interrogation  as  a  witness  the  fol- 
lowing occurred,  vli.:  "Question.  Have 
you  not  been  damaged  by  these  state- 
ments made  by  Scanlan  aa  proved  here 
this  day?  Answer.  I  have.  Q.  In  wbnt 
manner?  Please  statu  to  the  Jury.  A.  Id 
the  first  place,!  feel  that  I  am  hurt  to  have 
to  carry  such  a  name  through  the  public. 
In  the  next  place,  my  feelings  have  been 
hurt,  as  these  things  have  been  repeated  to 
my  wife  ^nd  children  by  the  pnbllc;  and, 
fearlngthat  tbepubllc  would  believe  tbem, 
I  would  be  ashamed  to  go  out  in  tb^ 
company.  This  thing  has  caused  me  a 
great  deal  of  wony  of  mind,  to  try,  and 
try  attd  vindicate  myself  to  the  public  In 
which  I  live,  aud  It  has  canseil  me  some 
niortlflcutiou.  Q.  What  has  been  your 
reputation  among  your  tellow-men?  A. 
So  faras  I  know,lt  has  always  been  good. 
Q.  What  haa  been  your  social  position  la 
the  parish?  A.  Always  good.  Q.  Have 
you  ever  held  official  position  in  tSt.  Lan- 
dry parish,  before  its  division?  If  ito. 
what?  A.  Only  a  member  of  the  police 
Jury  end  president  of  that  body.  Q.  Con- 
sidering the  Injury  to  your  feelings,  men- 
tal anxiety,  mortiflcatiun,  and  injuries 
which  you  say  these  Bccusations  have 
caused  you,  [at]  what  do  yon  estimate 
your  damages.  In  dollars  and  cents?  A. 
For  what  [the]  petition  calls,  as  my  name 
is  better  than  money." 

We  do  not  cite  this  testimony  as  partic- 
nlarly  affecting  the  quantum  of  damages, 
but  merely  for  tbe  purpose  of  characteris- 
ing  the  act,  and  its  injurious  effects,  in  »• 
Bpecttothe  plaintiff.  With  due  deference 
to.  and  with  proper  r^ard  for.  the  ver- 
dict of  tbe  Jury,  rejecting  tbe  plaintiff's  de- 
mands, we  think  he  Is  clearly  entitled  to 
some  compensation  for  the  damage  and 
injury  be  haa  sustained  ibrougta  the  etiect 
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of  the  fllander  whlcb  the  defeDdant  mall- 
ciuualy  propagated  aKalnetblm.  It  1b  troe 
that  there  is  no  direct  proof  of  mallre  on 
the  part  of  the  defendant  in  giving  utter- 
aiice  to  the  slander,  but,  on  the  contrary, 
the  defendant  states,  aa  a  witueea.that  he 
entertained  neither  malice  nor  ill  will 
against  the  plaintiff  at  the  time  it  was  ot- 
tered; yet.  Id  sacb  case,  the  law  Imputes 
malice  to  the  act,  on  account  of  Its  char- 
acter, for  the  use  of  opprobrious  epltfaeta 
Implies  malice  when  they  are  slanderous  per 
Be.  It  suffices  to  maintain  an  action  to  re- 
cover damages  without  proving  special  In* 
Jury  to  the  party  defamed.  Williams  v. 
McMauuH.38La.Ann.  Itil;  Gulcr«  v.  Harvey, 
U  La.  198;  Feray  v.  Foote.  12  La.  Ann. 
894;  Dufort  v.  Abadle,  23  La.  Ann.  2»0; 
Staub  V,  Van  Bentbuysen,  SB  La.  Ann. 
469:  Miller  v.  Holstein,  16  La.  38U;  Feray 
V.  Fuote.  12  La.  Ann.  8&i.  And  It  was  recent- 
ly  ruled  by  this  court  in  Spotumu  v.  Fonrl- 
chon,40La.  Ann. 12S,^tbHt** both  thedam- 
age  or  Injury  and  the  malice  may  be  In* 
ferred  from  the  nature  and  falsity  of  the 
words,  and  from  the  circumstances  uader 
which  they  were  uttered.  wUhuot  the  ne- 
cessity of  special  proof.  Miller  v.  Holateln, 
16  Im.  889:  Daly  ▼.  Van  Benthuysen,  La. 
Ann. 69;  TreMeaT.Maddux,llLa. Ann.206; 
Cass  T.  New  Orleans  Times,  27  La.  Ann. 
214. "  The  case  of  Weil  v.  Israel,  42  La. 
Ann.  955,  8  Sonth.  Rep.  826,  states  a  sim- 
ilar doctrine  in  an  analogous  case.  With 
regard  to  the  injurious  effects  of  slander- 
ous utterances,  the  doctrine  of  the  com- 
nioQ  law  baa  become  a  precept  of  our  jo- 
rlaprodence,  vis. :  "That  every  person  has 
a  right  to  enjoy  that  degree  of  respect, 
good-will,  and  social  or  business  distinc- 
tion to  which  his  own  acts,  and  his  social 
or  business  habits,  entitle  him;  and  any 
one  who  unlawfully  interferes  with  this 
right,  by  circulating  slanderous  reports, 
renders  himself  liable  for  consequent  dam- 
ages." Williams  T.  McManuB.  38La.  Auo. 
161;  8taub  v.  Van  Benthuysen,  86  La.  Ann. 
467;  Ferret  t.  New  Orleans  Times,  25  La. 
Ann.  170;  Falkard's  Starkie,  Stand.  &  L. 
p.  99.  It  is  just  this  sort  of  unwarrant- 
able Interference  with  the  plaintiff's  rights 
and  privileges  thatthe  defendant  has  been 
galll^  of,  and  for  the  conseunences  of 
which  he  has  become  responsible  thereby. 
In  this,  as  in  all  eases  of  thU  character,  the 
proper  meahure  of  damages  is  difhcult  to 
determine,  and  consequently  reliance  must 
be  placed  upon  precedents,  as  Interpreted 
by  the  circumstances  of  the  case.  In  Guice 
T.  Harvey.  14  La.  202,  the  compensation 
allowed  plaintiff  tor  the  slanderous  charge 
of  forgery  was  S460.  That  awarded  to 
the  plaintiff  In  16  La.  398.  for  the  charge  of 
being  a  raHcal  and  of  false-swearing,  was 
9&»0.  That  allowed  the  plaintiff  In  Ck>ok 
V.  Tardos,  6  La.  Ann.  779.  for  being  called 
a  thief,  was  f4U0.  The  amount  awarded 
to  the  plalntin  In  Williams  v.  McMnnus,  38 
La.  Ann.  161,  for  being  called  a  damned 
whore,  was  f500.  The  aniount  allowed 
the  plaintiff  In  ISpotoruo  r.  Fourichon.  40 
La.  Ann.  428, 4  Sonth.  Bep.  71.  tor  the  cir- 
culation of  the  slandemus  report  that  he 
waa  a  n^ro.  was  fSOO.  The  amount 
awarded  plaiutlD  in  Mofarmaji  t.  Ohse,  17 
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XjA.  Ann.  64,  for  having  been  denoonced  as 
a  damned  thief,  was  $1,000.  The  amount 
allowed  platntltt  in  Bonnln  v.  Elliott,  19 
La.  Ann.  822,  for  slanderous  and  defama- 
tory words,  was  $1,000.  The  slanderous 
epithets  of  which  the  plaintiff  complains 
are  not  less  serious  and  Injurious  in  char- 
acter than  those  employed  In  either  case 
meutloned.  It  Is  the  duty  of  courts  of  Jus- 
tice, In  proper  cases,  to  panlsh,  and  there- 
by repress,  the  use  of  such  slanderous  and 
defamatory  eplthfts,  to  the  end  thatthe 
good  iiamf  and  lair  fame  of  the  citizen 
maybe  properly  protected;  and,  taking 
Into  consideration  the  good  character, 
age,  and  circumstances  of  the  plaintiff,  as 
well  us  of  the  defendant,  we  areol  opinion 
that  tbe  sum  olfSOOwould  beareaaonable 
and  Jnst  allowance  to  plaintiff,  and,  at 
tbe  same  time,  not  ton  oppressive  on  the 
ddendant.  In  rejecting  the  plaintiff's  de- 
mands, the  jnry  doubtless  gave  too  great 
credence  and  effect  to  the  defendant's  dis- 
avowal of  malice,  and  plalntlD's  failure 
to  prove  specific  damages;  but  we  have 
the  less  reluctance  In  reversing  their  ver- 
dict U9,  under  the  law  and  jurisprudence 
appertaining  to  slander  and  libel,  these 
are  mixed  questions  of  law  and  fact,  of 
which  the  courts  are  more  competent  to 
Judge  than  Juries  are.  For  the  foregoing 
reasons  the  Judgment  appealed  from  must 
be  reversed.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  thevenlict  of  the 
jury,  and  the  Judgment  of  court  thereon 
based,  be,  and  tbe  same  Is  hereby,  annulled 
and  reversed ;  and  it  Is  now  ordered  and 
decreed  that  there  be  judgment  in  plain- 
tiff's favor,  and  against  the  defend-int.  for 
the  sum  of  $300,  with  legal  interest  from 
Judicial  demand,  and  all  costs  of  both 
courts. 


Jq  re  Succession  of  KoMP:ito,  (Dr  Blanc  et 
Intervenore.  No.  1,408.) 

(Supreme  Court  of  Louisiana,  July  Teno,  1891. 
43  Xia.  Ana.) 

JURIBDICnOS  ON  AfPBAIi — AmODNT  IltVOLVBD — 

Phoof  or  810NATDRB  OP  Attbstixo  Witness. 

1.  The  administratrix  applies  for  a  JadnneDt 
homologating  a  -flnal  accoant.  Tbe  adminutr»* 
tioa  of  tbe  wbolt;  estate  will  he  affected  by  tbe 
decree.  Payments  of  debts  made  witbout  an  or- 
der of  oourt  will  be  ooosidered  In  deciding  tbe 
question  of  jorisdiotioD.  Tbe  amoaat  involved 
being  more  tban  t2,000,  ibe  motion  to  dlfimlsB  Is 
rejected. 

2.  Evidence  will  be  admitted  to  prove  tba 
sigDuture  of  an  attesting  witaess  to  a  mark  or  sig- 
nature of  an  administratrix  to  an  acknowledg- 
ment of  a  debt. 

8.  It  not  having  been  shown  that  the  sub- 
scribing witness  to  the  signature  or  mark  bad  the 
least  interest,  or  that  he  oould  have  any  mo- 
tive whatever  in  falsely  attesting  a  stgnature, 
the  acknowledgment  having  been  accepted  and 
treated  by  the  holder  of  the  note  as  genuine,  it 
having  remained  unquestioned  more  than  13  years, 
it  is  accepted  as  genuine,  and  theadmlnistratrix's 

filea  of  prescription,  based  upon  its  alleged  faJs 
ty,  is  rejected. 
{Syllaimg  by  the  Court.) 

Appeal  from  district  eonrt,  parish  of 

St.  Martin. 

Rttbert  M&rtta,  for  appellant. 

The  mere  signature  of  one  single  attest- 
ing witness  to  an  administrator's  ordina- 
ry mark*  acknowledging  a  d^bt  agabist  a 

Digitized  byLjOOglC 


920 


SOUTHERN  REPORTER,  Vol.  9. 


(la. 


succABBlon,  ancorroborated  by  dther  facts 
ur  Gjircamatanvea,  when  positively  denied, 
iH  insufficient  proof  of  Itti  verity. 

Wlien  an  admlnlstrBtrlx  denlt<8  poBitlve- 
ly  sucli  an  acknowledgnient  and  ber  sig- 
nature thereto,  and  all  corroborative 
proof  sustains  her  denial,  tbe  mere  pruof 
of  tbe  gonnlneness  of  the  attesting:  wit- 
ness' signature  is  insufficient. 

In  »\\  cases  tbe  proof  must  be  direct  and 
nnamblgaons  to  establish  an  intemip- 
tiou  by  the  acknowledgment  of  the  debt 
hy  tbe  administrator.  18  La.  Ann.  219; 
33  La.  Ann.  1392;  Act  :!08  of  18i^. 

C.  H.  .\fouton&nd  Raphael  De  Blanc,  for 
appellees. 

Fraud  must  be  proved  by  him  who  al- 
leges it.  and,  although  it  may  be  proved 
by  presumpCions,  these,  to  be  considered 
BUfHcient  proof,  should  be  welehty,  pre- 
cise, and  consistent  with  the  proven  facts, 
from  which  they  are  derived.  Kev.  Wvil 
Code,  arts.  1&18,  2288. 

No  part  of  the  property  belonging  to  a 
BoccesHlon  under  administration  can  be 
turned  over  to  the  heirs  by  the  adminis- 
trator before  the  payment  of  all  the  debts 
ol  the  succession. 

When  an  administrator  has  once  ac- 
knowledged a  debt  of  the  succession,  and 
has  promised  to  pay  it  in  due  course  of 
administration,  in  the  manner  prescribed 
by  articles  984,  985,  of  the  Louisiana  Code 
of  Practice,  prescription  Is  suspended  un- 
til the  final  settlement  of  the  estate. 

See  Kenshaw  v.  Stafford,  30  La.  Ann. 
862.  853. 

The  property  of  the  succession  of  Fans- 
tin  Bernard  Romero  was  sold  on  the  27tb 
of  April,  1872. 

The  mortgage  In  favor  of  P.  S.  Wllta, 
given  to  secure  the  payment  of  tbe  note 
In  suit,  was  recorded  on  the  81st  May, 
1871 :  therefore  ttiere  was  no  necesaity  of 
a  relnscrlptlon  of  the  mortgage  before  the 
expiration  of  the  10  years. 

Two  attesting  witnesses  are  not  re- 
quired to  the  signature  or  mark  of  an  ad- 
ministrator acknowledging  a  debt  of  a 
Buccessiun.  Article  2277  of  the  Revised 
Clvii  Code  lias  no  application,  for  the 
reasons  given  by  tbe  Jndge  in  the  bill  of 
exception. 

ON  MOTION  TO  DISMISS  APPBAL. 

Breaux.  J.  The  opponents  move  to 
dismlHS  this  appeal  on  tbe  ground  that 
this  court  haB  not  Jurisdiction  ratione 
muterim.  On  the  27th  day  of  April.  1872, 
acting  under  legal  order,  the  admlnlBtra- 
trlx  caused  the  property  of  the  succession 
to  be  sold  at  public  auction.  The  total 
of  the  sale  amounted  to  98.618.25.  The 
administratrix  alleges  that  she  rendeif  d 
an  account,  paid  the  debts,  and  parti- 
tioned and  settled  with  her  emancipated 
brother.  The  petitioner  and  her  brother 
are  the  only  heirs  of  the  late  Bernard 
Romero.  The  succession  record  cannot  be 
found.  It  has  not  been  recorded.  At  tbe 
sale  of  the  property  one  tract  of  land  was 
sold  for  9550,  another  for  9300,  ou  credit. 
The  purchasers  were  unable  to  pay,  and 
therefore  retroceded  the  property  to  her 
In  aatlHtuctlon  of  tbe  purchase  price  and 
Interest.  She  BhowB  this  property  to  be 
the  only  remaining  aaaet  of  tbeBocceBMlon, 


and  praya  to  be  authorised  to  deliver  It 
to  the  heirs,  Hnd  to  be  finally  dlschanied 
as  administratrix.  The  above-roeutluntd 
factH  as  set  forth  in  her  petition  are  prov- 
en to  be  correct.  The  opponents,  in  their 
petition,  allege  that  they  are  tbe  owners 
of  a  promissory  note  for  91.300,  dated  in 
1871,  payable  In  1872,  of  which  tbe  late 
Bernard  Romero  was  the  maker,  and 
which  has  been  acknowledged  by  the  ad- 
ministratrix, who  promlsMl  to  pay  In  due 
course  of  administration.  They  oppose 
the  application  to  pla^e  the  helra  In  pos- 
seasioii,  also  tbe  homologation  of  tbe  ac- 
count, and  pray  that  It  be  amended  by 
placing  tliereon  their  claim  as  creditors. 
The  administratrix  aiuwered  this  opposl* 
tion,  and  denied  her  indebtedness.  Tbe 
method  adopted  to  finally  settle  the  suc- 
cession has  reduced  the  Issues,  seemingly 
at  least,  to  an  amount  less  than  92.000. 
The  administratrix  has  chosen  lo  allege  a 
complete  settlement,  made  heretofore,  bat 
no  final  settlement  has  been  made.  Tbe 
distribution  of  tbe  property  baa  not  re- 
ceived legal  recognition.  The  payment 
of  tbe  debts  was  made  without  any  order 
of  court,  and  the  property  was  delivered 
to  the  heirs  extrajudicially,  exi:ept  the 
two  tracts,  heretofore  ment'ooed,  she  now 
proposefl  to  deliver.  This  court  has  de- 
cided that  where  there  was  a  final  Judg- 
ment homologating  an  account  of  udmln- 
iHtratlun.  and  autliorlslng  partial  dletri- 
hutlon.sothat  thefnnde  remaining  fordla- 
tribntlon  were  reduced  to  an  amount  less 
than  92,000,  It  has  not  Jurisdiction.  Suc- 
cession of  Duran,  34  La.  Ann.  585;  Succes- 
sion of  McDowell,  35  La.  Ann.  1025.  In 
these  cases  there  bad  been  a  distribution 
Judicially  made.  The  Judgments  were  res 
adJadlcHta.  In  the  present  case  the  con- 
dition Is  different.  The  administratrix 
applies  for  a  Judgment  that  will  settle 
the  legality  of  all  ber  acts,  and  place  at 
rest  ail  questions  that  may  have  arisen  in 
thecourseof  the  administration.  It  will 
affect  the  whole  administration.  In  a 
case  decided  recently  It  was  held  that  a 
succession  account  filed  by  a  syndic,  dis- 
tributing the  fractional  part  of  a  fund  ex- 
ceeding 92,000,  will  not  dIveHt  the  court 
of  Jurisdiction.  Brlesse  v.  Creditors.  43 
La.  Ana.  — ,  9  South.  Rep.  640.  By  dis- 
tributing property  of  a  succession  with- 
out an  account  the  administrator  will 
not  divest  the  court  of  Jurisdiction.  Tbe 
motion  Is  overruled. 

Bills  of  exceptions:  Two  bills  of  excep- 
tions were  taben  to  the  court's  raling.  In 
one  the  ground  set  forth  Is  that  the  ac- 
knowledgment was  of  a  claim  In  amount 
more  than  9500,  and  that,  bh  same  pur- 
ports to  have  been  signed  by  the  affixing 
of  a  mark,  it  requires  more  than  one  wit- 
ness to  prove  Its  genuineness,  when  denied. 
The  acknowledgment  of  an  administrator 
Is  not  the  Instrument  in  writing  to  which 
article  2278,  Civil  Code,  applies.  This  ae- 
knowledgment  had  been  reduced  to  writ- 
ing. Tbe  genuineness  of  the  signature  of 
the  admlnlstretor  can  be  proven  by  prov- 
ing tbe  genuineness  of  the  nlgnatnre  of  the 
subscribing  witness  to  the  mark  or  signa- 
ture. The  evidence  was  admissible.  Its 
sufficiency  vel  uon  will  be  considered.  In 
tbe  other  bill  tbe  ground  to^bat  tha  court 
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erred  In  not  permitting  tbeadmlDlBtratrix 
to  prove  tbe  carelesaaess  and  want  ol 
probity  of  the  attesting  wltneea  to  tbe 
mark.  The  bill  aete  forth  that  the  pur- 
pose "waa  to  contradict  the  evidence  eH- 
tablished  by  tbe  signature. "  Thin  wit- 
ness died  more  than  10  years  ago.  When 
a  wltnesB  la  examined  and  attempt  Is 
made  to  impeach  bis  testimony,  he  is  pro- 
tected against  surprise,  and  given  the  op- 
portunity to  prove  tbe  verity  ol  his  testi- 
mony. Tbe  court  will  notremand  tbe  case 
to  prove  charges  of  a  general  character 
against  a  witness  long  alnce  deceased ; 
charges  which,  if  proven,  would  not  es- 
tablish tlie  offense  of  (alsltying  a  mark 
or  signature. 

ON  THE  HERrra. 

Tbe  oote  held  by  opponents  is  secured 
as  to  its  payment  by  a  mortgage  on  landa 
described  In  opponents'  petition.  There 
Is  an  acknowledgment  and  promise  to 
pay  in  due  coarse  of  admlniBtration  (vrit- 
ten  on  this  note,  dated  June  IG,  187B,  and 
which  bears  the  administratrix's  mark  as 
her  signature.  The  administratrix  pleads 
the  prescription  ol  flye  and  ten  years  In 
bar  of  recovery  on  this  not.!.  She  denies 
having  acknowledged  its  correctness ; 
avers  that  she  never  made  her  mark  or 
signature  on  ttiesame,  and  that  the  mark 
was  affixed  wlthoat  lier  knowledge;  that 
the  indorsement  Is  a  fraud.  She  tetstihes 
to  the  correctness  of  her  averments,  and, 
further,  that  she  was  acquaintetl  with 
the  attorn^  charged  with  having  com- 
tnltted  the  offense;  that  he  notified  her  if 
she  did  not  pay  sbe  would  be  sned.  The 
probability  is  that  a  suit  would  have  fol- 
lowed If  she  had  refused  to  acknowledge 
the  claim.  It  is  in  evidence  that  this  at- 
testing witness  did  not  have  the  least  in- 
terest In  the  note, and itis  not  even  shown 
that  he  had  It  for  collection.  The  motive 
for  falsely  and  criminally  writing  said 
acknowledgmentiaentirely  wanting.  This 
note,  many  years  ago,  was  placed  in  the 
hands  of  the  attorneys  for  tbesuceeeslon. 
It  was  handed  to  them  together  with 
other  papers.  They  testlfythat  theywere 
not  aware  that  it  was  in  their  posses- 
sion. Wbeo  tbe  fact  became  Icnown  to 
them.  It  was  returned  by  them  to  one 
of  tbe  opponents  in  188U.  It  la  evident 
that  the  written  promise  to  pay  was  In- 
dorsed on  this  note  some  time  prior  to 
the  dnte  it  was  iiauded,  as  before  men- 
tioned, to  the  attorneys  of  the  succession. 
The  opponent  to  whom  It  was  handed  by 
these  attorneys  testifies  that  prior  to  the 
date  of  the  ncknowiedgment  he  bad  a 
conversation  with  the  attesting  witness 
to  the  mark,  respecting  tbe  necessity  of 
obtaining  the  acknowledgment  to  prevent 
prescription.  He  also  testifies  that  he 
knew  that  it  was  in  the  possession  of  the 
attorneys  of  the  pnccesslon,  by  wbom  it 
was  returned  to  him  In  1K89.  The  testl- 
nion.v  establishes  the  genuineness  of  the 
handwriting  of  the  attesting  witness  to 
tbe  mark  of  the  administratrix,  also  of 
his  signature.  The  fraud  charged  la  the 
remaining  question.  Tbe  administratrix 
(as  a  witness)  poaltively  denies  all  knowl- 
edge of  this  promise  to  pay  in  due  course 
ol  admlnlatratioD.  There  can  be  no  Qoes* 
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tion  of  the  sincerity  of  her  averments.  The 
fact  remains  that  the  holder  of  this  note 
died  some  six  years  after  the  acknowledg- 
ment; that  the  party  who  to  charged 
with  tbe  wrong  also  lived  a  number  ol 
years  afterwards,  and  that  there  never 
was  heard  a  whUper  against  the  genu- 
ineness of  tile  acknowledgment  before 
1889.  It  may  be  that  this  udministratrix 
has  forgotten  that  she  made  her  mark  on 
this  note  in  1870.  8he  forgot  who  was 
aeearityon  her  bond  as  administratrix, 
she  admitted  In  answer  to  a  question 
propounded  to  test  her  memory.  Is  It 
nnreasonable  to  conclude  that  she  may 
also  have  forgotten  all  about  her  mark 
or  signature?  The  least  inattention,  the 
least  haste,  circumstances  the  most  trivial, 
may  occasion  forge tfulness.  The  possibil- 
ity of  forgetting  readily  suggests  itself 
when  It  is  charged  after  these  many  years 
that  tbe  act  showing  acknowledgment  Is 
notgenunlne.  This  note  was  owned  by 
Judge  Alclbiadee  de  Blanc.  About  the 
time  he  was  promoted  to  the  bench,  the 
papers  in  his  possession  with  the  note 
were  handed  to  tlie  attorneys  who  suc- 
ceeded as  atturneya  of  the  administratrix. 
His  former  partner.  T.  J.  Fournet,  ob- 
tained tbe  writtra  acknowledgment,  and 
attested  the  signature.  The  note  is  not 
prescribed.  The  acknowledgment  defeats 
the  pleaded  prescription.  Succession  nf 
Bomero,  29  La.  Ann.  493.  The  decree  ap- 
pealed from  recognised  the  mortgage  with 
which  the  said  note  is  identified  and  by 
which  It  Is  seenred.  Judgment  afflrmed, 
at  appellant's  coats. 


BoDTTB  T.  Emubr.  (No.  1,413.)  ■ 

iStupreme  Court  of  Louisiana.  July  Term,  1881. 

48  La.  Add.) 

lilABIUTIBS  ov  Uatob— Mauciocs  AHBser. 

1.  An  officer  will  not  be  held  responsible 
personally  in  damages  unless  it  be  proven  that 
he  has  acted  arbitrarily,  in  violation  of  law,  and 
wlthoat  regard  to  the  functioos  with  which  ha 
Is  iutrusted. 

2.  Being  himself  at  fault,  plaintiff  will  not 
be  allowed  damafcsB. 

{SyUabua  by  the  Court) 

Appeal  from  district  court,  parish  ol 
Iberia. 

Edward  Simon,  for  appellant. 

If  no  probable  cause  be  shown  for  an 
arrest  and  imprisonment,  malice  will  be 
presumed.    See  20  La.  Ann.  388. 

No  one  to  be  arrested  and  deprived  ol 
liberty  without  process  of  law.  Const, 
art.  6. 

Exemplary  damages  should  be  Imposed 
lor  an  arrest  and  Imprisonment  without 
probable  cause,  and  particularly  If  matl- 
clona.  S  Sutb.  Dam.  p.  782;  28  La.  Ann. 
165;  26  La.  Ann.  807. 

An  officer  can  arrest  without  a  warrant 
only  when  the  offender  is  In  ttagrHnte  de- 
lictOy  to  be  followed  by  a  warrant.  Blg^ 
low.  Torts.  15ft-162. 

L.  O.  Haeker,  for  appellee. 

(1)  An  actlonfordamages  on  aoeonnt  ol 
malicious  prosecution cannotbesnstalned, 
except  on  proof  of  malice  In  thedefendant, 
and  want  of  probable  caaae. 

(2)  Actions  of  this  sort  have  never  bean 
f a vor«.1 ;  a  clear  case  mast  b«  made  out  of 
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the  perversion  of  the  forma  otjaatlce,  to 
tbe  Batlafactlon  of  private  mftllce  and  the 
wlllfnt  oppression  of  the  innocent,  In  or- 
der to  sustain  them.   15  La.  Ann.  605. 

(S)  Malice  and  want  of  probable  cause 
must  In  all  cases  concur  Id  order  to  make 
out  a  case  for  malicious  prosecntloD. 
There  must  be  both  malice  and  want  of 
probable  cause.  16  La.  Ann.  S. 

(4)  Probable  cause  does  not  depend  up- 
on the  actual  state  of  the  case  In  point  of 
fact,  but  upon  the  honest  belief  of  the  par- 
ty prosecuting, 

(5)  OiBcers  in  the  discbarge  of  their  offi- 
cial duties  are  protected.  They  are  pre- 
sumed to  be  In  good  faith,  and  malice  will 
not  be  impoted  to  their  acts,  except  oo 
posltire  proof. 

Breauz,  J.  Plaintiff  eaes  to  recover 
910,000  exemplary  damages  from  the  de- 
fendant, who  is  the  mayor  of  the  town  of 
Now  Iberia.  On  tbS  24th  of  December. 
1889,  the  defendant  had  him  arrested  and 
imprisoned  from  about  &  o'clocli  In  the 
evening  to  about  8  o'clock  a.  m.  of  the  day 
lollowHig.  Plaintiff  complains  of  Iniury. 
In  that  he  was  thus  arrested  wlthimt  any 
process  of  law.  and  placed  In  Jail  mali- 
ciously, and  without  probable  cause;  that 
Just  preceding  his  arrest  the  defendant 
made  an  assault  on  him.  The  plaintiff  Is 
a  coDBtable.  He  had  arretted  two  ne- 
groestand  had  taken  them  before  a  magis- 
trate to  answer  to  the  charge  of  fighting 
and  disturbing  the  peace.  Without  form- 
al examination  into  the  accusation,  they 
were  ordered  to  be  released,  and  to  pay 
one  dollar  each  to  the  constable  for  hav- 
ing made  the  arrest.  He  left  tlie  orfice 
of  the  Justice  uf  the  peace  with  the  ne- 
groes. Intent  on  colleetlng  thetwo  dollara, 
and  threatening  Incarceration  It  the 
amount  was  not  found.  He  wan  with 
these  men  some  time  in  the  street.  His 
conduct,  a  witness  testifies,  was  not  or- 
derly. Four  witnesses  testify  that  he  was 
at  the  time  under  the  influence  of  Intoxi- 
cants. An  officer  himself,  he  shunld  have 
been  sober.  The  defendant  met  the  plain- 
tiff, and  spoke  to  him,  at  first  remonstrat- 
Ingly.  is  the  testimony  of  certain  witness- 
es. Soon  after  the  words  of  each  became 
Intemperate.  Under  an  ordinance  of  the 
council,  the  mayor  is  vested  with  authori- 
ty to  punish  disorderly  persons  by  impris- 
onment for  a  short  time,  or  the  Imposi- 
tion of  a  fine,  or  both.  In  discharging  the 
fanettons  uf  his  office,  be  has  certain  dis- 
cretion. Unleas  he  acts  arbitrarily,  and 
beyond  the  pale  of  hta  office,  he  cannot  be 
made  to  pay  damages.  The  plalntlD's 
drst  grievance,  upon  which  he  bases  some 
right  of  action,  1b  that  he  was  arrested 
without  a  warrant.  This  ground  does 
■ot  commend  itself,  for  a  warrant  need 
not  Issue  prior  to  arreatlng  a  person  who 
openly  commits  a  breach  of  the  peace  snch 
na  plaintiff  was  charged  with  having  com- 
mitted, and  Huch  as  the  preponderance  of 
evidence  sustains  with  reference  to  the 
Imprisonment.  The  peace  and  good  or- 
der ot  the  community  requires  it,  and  fre- 
quently one  Intoxicated  Is  only  Improved 
by  the  experience,  and  restored  to  a  sober 
eondltion.  The  attempt  made  to  sever 
ttw  defendant,  fur  ths  purposes  at  this 


salt,  from  bis  office,  and  hold  blm  respon- 
sible personally,  must  tall.   An  officer  wiH 

not  be  held  responsible  personally,  nnlesa 
It  be  clearly  proven  that  he  has  acted  ar. 
bitrarily  and  In  violation  of  law.  Tlie 
violation  and  arbitrariness  are  not  pror- 
en.  Jndgmoit  affirmed,  at  appellant's 
coats. 


State  ▼.  McCbystol.  (No.  1,882.) 

(Sujn-MM  Court  of  Louisiana.  July  Term,  18BL 
48  La.  Ann.) 

TiLBfl  JcBOBS— CmraTRDonox  or  StatotB"  Jm- 

im  JdRT— iHDtOTBIEira. 

1.  The  terms  "grand  or  petit  Inror,*  em- 
ployed la  Act  69  of  1876^  embrace  tales  jnrcm 
lawfully  selected  and  saiiusoned  as  wall  as  reg- 
ular Jurors. 

2.  The  rule  that  penal  statates  a»  to  be 
strictly  constmed  is  not  to  be  applied  with  saeh 
unreasonable  tectanioallty  as  to  defeat  the  par- 
pose  of  all  rules  of  statutory  oonstruotlou,  wbich 
purpose  is  to  ascertaiu  and  enforce  tbe  tne 
meaning  and  intent  of  the  statute. 

8.  Aot  58  of  1878  is  not  omflned  to  brlbinc  or 
attempting  to  bribe  iorors  actaally  impaneled 
and  sworn  to  try  a  partlcalar  case,  bnt  appliei 
to  all  Jurors  who  have  been  lawfully  selected  and 
summoned  to  aot  as  such. 

4.  An  information  charging  an  attempt  to 
bribe  a  juror  In  the  language  of  the  statute,  spec- 
ifying the  particular  Juror,  and  the  nature  of  tbe 
bribe  offered,  and  setting  forth  the  unlawfnl  in- 
tent, conforms  to  all  reqatramaits  of  orlmiasl 
pleading. 

iSyUabm  by  the  Court.) 

Appeal  from  eriminal  district  court, 
parish  uf  Urleans. 

A.  D.  BenrlQtiea,  for  appellant. 

It  Is  a  general  rule  that  the  special  mat- 
ter ot  the  whole  oKense  sbouid  beset  forth 
in  the  indictment  or  information  with 
SQCh  cert^nty  that  the  offense  may  Indl- 
clally  appear  to  the  court.  When  special 
facts  are  an  essential  part  of  the  offense 
they  must  be  set  out.  Whart.  PI.  &  Pr.  f 
151;  U.H.  V.  Crinlcsbank,92n.  S.64:{:  U.S. 
T.  Simmons,  96  D.  S.  360:  Com.  v.  Ferry. 
114  Mass.  263:  State  V.  Stiles. 40  Iowa,l«): 
State  V.  Murray.  41  Iowa,  680. 

The  indictment  "ought  to  contain  ■ 
complete  description  ol  soch  facta  and  d^ 
cumstances  Ra  constitute  the  crime,  witti- 
out  incouslHteucy  or  repugnancy."  le 
other  words,  It  should  distinctly  specify 
everything  which  enters  Into  the  olfentte, 
but  not  necessarily  mure.  1  Blsh.  Crlm. 
Proc.  §§  509.  519. 

In  Indictment  or  Information  on  a  stat- 
nteitis  requisite  to  follownot  only  the  spe- 
cial rules  which  govern  It,  but  those  al90 
which  govern  other  Indictments.  Ttielo- 
formatlou  must  fully  state  the  offense: 
and.  if  this  cannot  be  done  In  the  men 
statutory  words.  It  must  be  expanded  be- 
yond them.  Whart.  Pi.&  Pr.  $  220;  State 
T.  Utiles,  6  La.  Ann.  824;  State  Read.C 
La.  Ann.  227 ;  State  r.  Delemo,  11  1a.  Ann. 
648. 

An  Indictment  under  a  statute  ougbt 
with  certainty  and  precision  to  charge  tbe 
defendant  with  having  committed  theacta 
under  the  circuiustaoces  mentioned  in  tbe 
statute.  State  v.  Stiles,  5  La.  Ann.  324; 
State  V.  Shepperd,  83  La.  Ann.  1216;  Stats 
V.  Harlis.  Id.  1172;  State  v.  Johnson.  43 
lA.  Ann.  660,  7  South.  Bep.  688;  State  r. 
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Read,  6  La.  Add.  227;  State  v.  Palmer.  82 
Lia.  Aun.  571. 

Where  the  lefflsliitiTe  meaninjc  la  plain, 
tbere  Is  not  only  no  uccaslon  for  rales  to 
aid  the  Interpretation,  but  It  Is  contrary 
to  the  ruled  to  employ  chem.  In  constru- 
ing penal  atatutescourtB  cannot  take  Into 
rlew  the  motives  of  the  law -giver  further 
than  they  are  expressed  In  the  statute,  and 
the  equity  of  a  criminal  statute  will  nut 
be  considered  when  Its  terms  are  positive, 
and  free  from  floubt.  BIsb.  St.  Crimes,  51} 
72, 198,  194.  and  note  8  to  paragraph  193; 
State  V.  King,  12  La.  Ann.  693:  Stater. 
Smith,  80  La.  Ann.  849;  State  v.  Palmer, 
32  La.  Ann.  671 ;  State  t.  Peters.  87  La. 
Ann.  7S3;  State  t.  Backarow,  88  La.  Ann. 
819. 

Section  8  ot  Act  68.  approved  March  7, 
1878,  claimed  to  have  been  violated,  ex- 
pressly sets  forth  the  persons  and  class  of 
persons  upon  whom  an  attempt  or  offer 
to  bribe  can  be  made,  and  among  those 
named  are  grand  or  petit  Juroro,  and  has 
not  plainly,  and  In  terms  of  no  doubtful 
import,  declared  that  tales  jurors  are 
within  Its  provisions;  and,  the  terms  of 
the  statute  ttetng  plain  aud  unambiguous, 
the  equity  of  the  statute  will  not  be  con- 
sidered. State  T.  Kirby,  41  La.  Ann.  29S. 
esouth.  Bep.  678;  Bisb.  St.  Crimes,  SB  72, 
193,  194. 

By  express  statute  of  this  state,  the 
manner  of  drawing,  selecting,  and  Impan- 
eling grand,  petit,  and  tales  Jnrors  for  the 
parish  ot  Orieans  Is  provided  by  Act  98  ot 
1880,  p.  124,  and  Act  188,  Ex.  Sens.  1877,  p. 
209. 

Talesmen  are  not  r^ular  Jurors.  State 
V.  Smith,  26  La.  Ann.  03.  Talesmen  are 
legal  sntwtitates  for  the  regular  veoire. 
State  V.  Creach,  38  La.  Ann.  4b0. 

Our  system  of  laws  does  notcontem  plate 
the  use  of  talesmen  In  the  trial  of  criminal 
causes  until  the  regular  ranirals  exhausted. 
State  V,  Atkinson.  29  La.  Ann.  643;  8tate 
V.  Ross,  80  La.  Ann.  1164;  State  v.  Crea^fa, 
88  Ln.  Ann.  480. 

The  common-law  method  to  remedy  a 
default  of  jurors  summoned  was  to  select, 
t&les  tie  circumatantibas,  (such  ot  the  bv- 
standers  as  were  competent;)  bnt  In 
Louisiana  ex  press  provision  Is  madethere- 
for  by  statute.  Act  ot  1877,  Ex.  Sees.  p. 
S09. 

The  eredltof  awitnessmay beimpeached 
by  proof  that  h^  has  made  statements  out 
of  conrt  contradictory  to  what  he  has  tes- 
tlfled  to  on  the  trial  In  matters  relevant 
■  to  the  Issue.  1  Greenl.  Ev.  S  462:  Whart. 
Grim.  Ev.  5  483;  State  v.  Colvert,  20  La. 
Ann.  715;  State  v.  Augelo,82  La.  Ann.  407. 

W.  U.  Rofrers,  Atty.  Gen.,  C.  U.  Luxen- 
ktiyr.  Diet.  Atty.,  JobB  J.  Finaey,  Asst. 
Diet.  Atty.,  and  W.  L.  Evans.  {Chaa.  J. 
Tbiardy  ot  counsel,)  for  the  State. 

A  tales  Joror  Is  a  petit  juror,  and  Is  cov- 
ered by  the  provisions  of  Act  No.68  of  1K78. 
Act  60  of  1878  ;  88  La.  Ann.  481;  Act  No. 
98  of  1880.  9  6;  Act  No.  138  of  1877.  (Ex. 
Sees.;)  Act  No.  64  of  18Su,  S  3;  6  Wall. 
S96;  108  Mass.  21.  Sedg.  St.  &  Const. 
Law,  (2d  Ed.)  pp.  282.  287,  288  ;  41  La. 
Ann.  888,  6  South.  Bep.  678. 

Act  No.  69  of  1878  does  not  apply  merely 
to  jurors  actually  Impaneled  and  sworn 
to  try  a  particular  cause,  but  to  all  ju- 


rors liable  to  jui-y  service,  from  the  mo* 
meut  their  names  have  been  drawn  from 
the  Jury-wheel.  This  is  particularly  true 
of  the  tales  Juror  drawn  to  serve  In  a 
specially  deslguated  cause. 

It  Is  notsufflclent  ground  for  rejecting 
a  juror  of  the  regular  panel,  when  ten- 
dered, that  bis  name  bus  been  written 
Bowan  instead  of  Bowen.  This  is  idem 
BODaaa. 

The  only  opinion  which  will  disqualify 
a  Juroris  a  fixed, deliberate  opinion,  which 
will  not  yield  to  evidence.  S'2  La.  Ann. 
1241;  83  La.  Ann.  889  ;  36  La.  Ann.  317;  88 
La.  Ann.  792  ;  40  La.  Ann.  741,6  South. 
Rep.  26;  41  La.  Ann.  1083.  7  South.  Bep. 
694. 

Moreover,  it  must  appear  that  the  ac- 
cused was  compelled  to  exhaust  bis  per- 
emptory challengea;  otherwise  be  cannot 
eomplalu  even  of  an  erroneous  decision 
by  the  Judge.  14  La.  Ann.  461 ;  86  La.  Ann. 
816;  40  La.  Ann.  741,  6  South.  Rep.  26. 

The  jury  are  the  sole  Judges  of  tbe  evi- 
dence and  of  Its  effect.  The  refusal  uf  the 
lower  court  to  grant  a  new  trial,  where 
the  grounds  of  the  application  refer  to 
q  aentlons  of  tact  only,  and  to  the  effect  of 
the  testimony,  will  not  be  reviewed  on  ap- 
peal. 11  La.  Ann.  478;  S3  Ls.  Aun.  679. 

Where  the  court  baa  given  a  written 
charge,  containing  all  that  could  posulbly 
be  stated  with  regard  to  a  particular 
question.  Its  refusal  to  give  an  additional 
and  special  charge  as  tu  the  same  matter 
is  periectly  proper,  especially  when  tbe  re- 
quested charge  Is  so  worded  that  it  might, 
perhaps,  mislead  the  Jury.  83  La.  Ann. 
682 ;  12  La.  Aun.  196, 187. 

Fennbr,  J.  The  defendant  was  tried 
and  convicted  under  an  information  charg- 
ing him  with  the  oDense  of  "ottering  and 
attempting  to  bribe  "a  certain  tales  ju- 
ror drawn  and  summoned  to  serve  In  the 
cause  of  State  v.  Watali  et  al.,  twtter 
known  as  the  "Hennessey  Murder  Case." 
The  uffense  is  statutory,  and  Is  defined  and 
punished  by  Act  No.  69  of  1878.  The  sec- 
ond section  ol  that  act  denounces  the  of- 
fense of  actually  bribing  any  ot  the  officers 
enumerated  therein.  IncludiuK  any  "grand 
or  petltjuror«''andlt  defines  the  offense  as 
follows;  To  "directly  or  Indirectly  give 
any  sum  or  sums  of  money,  or  any  other 
bribe,  present,  or  reward,  or  any  other 
thing,  to  any  •  •  *  grand  or  petit  ju- 
ror, »  •  *  with  intent  to  induce  or  In- 
fluence him  ■  *  *  to  execute  any  ot 
the  powers  in  falm  vented,  or  perform  any 
duty  ot  him  required,  with  partiality  ur 
favor,  or  otherwise  than  Is  required  by 
law," etc.  The  third  section  of  the  act 
proceeds  to  detiiiR  and  punish  tbe  offense 
ot  attempting  or  offering  Co  bribe,  and 
provides  as  follows:  "That  every  person 
who  shall  offeror  attempt  to  bribe  any 
•  *  •  grand  or  petit  juror  •  •  •  In 
any  of  the  eases  mentioned  In  the  preced- 
ing sections  of  this  act  *  •  *  shall,  on 
convIctlon.be  fined  In  a  sum  notexceedlng 
one  thousand  dollars,  and  suffer  impris- 
onment In  the  penitentiary  (or  a  |)eriod 
not  exceeding  one  year,  and  shall  forever 
be  disqualified  from  holding  any  office  of 
honor,  trust,  or  profit  In  this  state."  The 
information  under  which  d^^daot  was 
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prosecoted  eharffn  the  olfenae  In  the  fol- 
lowlDff  termH,  vis.:  That  detendant  "un- 
lawfully, corrnptly,  and  felonioasly  did 
offer  and  attempt  to  bribe  one  Th<tmnH  J. 
McCnbe,  lie,  the  sold  Ttiomas  J.  McCatie, 
then  and  there  being  duly  and  regalarly 
drawn  and  summoned  to  appear  and 
serve  as  a  tales  juror  in  the  cause  of  the 
State  of  Louisiana  versus  Peter  Watall 
and  others,  then  pending  and  on  trial  Id 
section  B  of  the  criminal  district  coart 
for  the  parish  of  Orleans,  aforesaid,  and 
numbered  14,414  of  the  docket  of  the  said 
criminal  district  court,  iu  tlie  manner  tol- 
lowinc  to-wit:  Thut  he,  the  said  Thom- 
as P.  McCrystol,  then  and  there,  well 
knowing  the  premises,  did  unlawfully, 
corruptly,  and  feloniously  offer  and  prom* 
Iseto  fclve  and  pay  to  him,  the  said  Thom- 
as J.  Mct-ahe,  a  large  sum  of  money,  to- 
wlt,  the  Slim  of  five  liundred  dollars,  with 
the  felonious  intent  unlawfully,  corropt- 
ly,  and  felonlouMly  to  induce  and  In- 
fluence him,  the  said  Thomas  J.  McCabe, 
tales  inror  as  aforesaid,  to  perform  the 
doty  of  blm  required  by  law  as  a  Juror  In 
•am  cause  with  partiality  and  favor  to- 
wards the  defendants  in  satd  cause,  and 
otherwise  than  Is  required  bylaw."  Up- 
on demurrer,  and  on  motion  In  arrest,  the 
defendant  assails  the  safflclency  of  the  in- 
formation upon  grounds  which  may  be 
Bummarlzed  aefollnws:  (1)  That  the  In- 
formation does  not  chani;e  the  defendant 
with  any  crime  denounced  by  law,  be- 
cause the  statute  only  pnulshes  the  offense 
of  bribing  or  attempting  to  bribe  grand 
and  petit  Jurors,  and  does  not  embrace 
tales  Jurors.  (2)  That  the  information 
does  not  aver  that  defendant  was  ever 
impaneled  or  sworn  as  a  Juror  to  try  the 
cause  of  State  T.  Watall;  and  that,  there- 
lore,  be  was  not  charKi>d  with  any  duty 
in  the  premises  which  he  could  perform 
"with  partiality  or  favor,  or  otherwise 
than  Is  required  bylaw."  (3)  That  the 
information  does  not  set  forth  any  fact 
or  statement  of  facta  with  such  certainty 
as  to  apprise  defendant  of  the  natui-e  and 
cause  of  the  accusation  which  he  Is  called 
upon  to  answer. 

1.  We  have  given  close  attention  to  the 
able  and  learned  oral  and  written  argu- 
ments advanced  by  the  counsel  of  defend- 
ant in  support  of  the  proposition  that 
tales  Jurors  are  not  embraced  within  the 
terms  "grnud  or  petit  Juror,"  employed  In 
the  statute.  We  admit  the  cardinal  rule 
that  penal  statutes  are  to  be  strictly  con- 
Htmed,  and  are  not  to  be  extended  to 
casesnot  Included  within  theclearand  ob- 
vious Import  of  their  language;  but  this 
rule  Is  not  to  be  applied  with  such  unrea- 
Honable  and  technical  strictness  as  to  de- 
feat the  very  purpose  of  all  rules  of  con- 
struction, which  is  to  ascertain  the  true 
meaning  and  Intent  of  the  statute.  We 
are  not  to  Invent  doubts  or  roaimlfy  quib- 
bles, but  are  diligently  to  seek  the  legisla- 
tive intent  as  expressed  in  the  words  of 
the  statute,  aided  by  all  other  rules  of 
interpretation,  and,  when  aatisfled  be- 
yond reasonable  doubt  of  what  that  in- 
tent really  is.  it  is  our  duty  to  apply  and 
enforce  It.  In  the  language  of  the  su- 
preme court  of  the  United  States:  "We 
are  not  unmindful  that  penal  laws  ire  to 


be  eonstraed  strlclly.  It  la  said  that  this 
rule  Is  almost  as  old  as  construction  Itself; 
but,  whenever  invoked,  it  comes  attended 
wirh  qualiflcations  and  other  rules  no 
less  Important.  It  is  by  the  light  which 
each  contributes  that  the  Judgment  of  the 
court  is  to  be  made  up.  The  object  In 
construing  penal  as  well  as  other  statutes 
Is  to  ttscvrtaio  the  legislative  intent. 
That  constitn tea  the  la-w.  If  the  language 
be  clear,  it  is  conclusive.  There  can  be  no 
construction  where  there  is  nothing  to 
construe.  The  words  must  not  be  nar- 
rowed to  the  exclusion  of  what  the  le^s- 
lature  intended  to  embrace,  but  that  in- 
tention must  be  gathered  from  the  words, 
and  they  must  be  such  as  to  leave  no  room 
for  a  reasonable  doubt  upon  the  subject. 
It  must  not  be  defeated  by  a  forced  and 
overstrict  construction.  The  rule  does 
not  exclude  the  application  of  common 
sense  to  the  terms  made  use  of  in  the  act, 
in  order  to  avoid  an  absurdity  which 
the  legislature  ought  not  to  be  presumed 
to  have  intended.  When  the  words  are 
general,  and  include  Torious  clasiiea  of 
persons,  there  is  no  authority  which  would 
justify  a  court  in  restricting  them  to  one 
class  and  excluding  others,  where  the 
purpose  of  the  statute  is  alike  applicable 
to  all.  The  proper  course  In  all  cases  is 
to  adopt  that  sense  of  the  words  which 
best  harmonizes  with  the  context,  and 
promotes  in  the  fullest  manner  the  policy 
and  objects  of  the  l^islatnre."  Hart- 
well's  Case.  6  Wall.  895.  See,  to  Bameeffect, 
Com.  V.  Intoxicating  Liquors,  lOS  Mass. 
21 ;  Sedg.  St.  &  Const.  Law,  pp.  282.  289. 
Nothing  could  be  clearer  to  our  minds 
than  that  the  terms  "grand  or  petit 
Jnror,"  employed  in  the  statute,  embrace 
and  were  Intended  to  embrace  tales  Jurors 
as  well  as  regular  Jurors.  The  law  under 
which  tales  Jurors  are  provided  in  the 
parish  of  Orleans  Is  Act  138  of  1877. 
which  provides  **  that  whenever,  on  the 
trial  of  any  criminal  case  in  the  parish 
of  New  Orleans,  where  the  accused  Is 
charged  with  a  felonious  crime,  the  regu- 
lar panel  of  Jurors  for  the  term  has  been 
exhausted,  and  the  Jury  in  the  case  on  tri- 
al is  not  complete,  or  when.  In  the  opinion 
of  the  Judge  In  the  case  fixed  tor  trial, 
talesmen  areor  will  be  required  tocomplete 
the  Jury,  the  Judge  shall  enter  an  order  on 
the  minutes  directing  thecrlmlnal  sheriff,  oi 
one  of  his  deputies,  to  draw  such  number 
of  tales  jurors  as  In  the  opinion  of  the 
court  may  be  necessary  to  complete  the 
jury  from  the  Jnry-wheel  containing  the 
Jurymen  drawn  by  the  Jury  commission- 
ers; and  hereafter  no  tales  Jurymen  shall 
be  drawn  from  the  by-standers  in  cases 
where  the  accused  is  charged  with  a  fel 
ony."  It  Is  impossible  to  make  any  dis- 
tini*tlon  in  the  nature  of  their  functions 
between  tales  jurors  thus  drawn  and  the 
jurors  of  the  regular  panel.  Both  are  Ju- 
rors drawn  and  summoned  for  th«  sole 
purpose  t>f  forming  a  petit  jury,  and  serv- 
ing as  petit  Jurors.  In  the  narrowest  and 
most  literal  definition  of  the  word^Juror," 
it  means  "a  man  who  Is  sworn  orafiirmed 
to  serve  on  a  Jury."  Bouv.  Law  Diet, 
verbo  "Juror."  In  this  sense  no  one 
wnnid  be  ^ther  a  grand  or  petit  Juror  un- 
til ho  was  nctnally  Impaneled  and  sworn. 
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Bat  all  the  statotefi  of  the  Htate  and  all 
law-writers  aniTeraally  applv  the  term 
"Juror**  to  persona  eelected  andsammoned 
accordlDK  to  law  for  the  parpoae  of  serv- 
ing as  ^aod  or  petit  Jorom,  whether  they 
have  been  actaally  impaneled  and  Bworu 
or  not.  Therefore  all  perauDB  who  are 
lawfully  Malected  and  anmnioned  to  eerre 
aH  Joroni  am,  in  leical  tenninoloipry,  called 
"jarora,**  and  tboy  are  called  "grand"  or 
"petit"  Jonira  accordinK  to  the  function 
they  are  intended  to  perform.  In  the  rase 
of  the  regular  veii/re,  after  the  grand  Jury 
has  been  selected,  the  remalntng  members 
are'  petit  Jnrors,  because  they  are  held  for 
the  purpose  of  forming  petit  J  Dries;  and 
all  tales  Jurors  are  petit  Jurors,  because 
tbey  are  called  for  no  other  purpose  than 
to  serve  on  a  petit  Jury.  There  is  a  dis- 
tinction between  regular  Jurors  and  tales 
}urore;  but  both  regular  and  tales  Jnrors 
are,  in  the  sense  of  the  law,  petit  Jurors, 
when  they  are  selected  and  Hammoned  to 
serve  on  a  petit  Jury.  When  such  a  Jury 
Is  formed  it  la  none  the  lees  a  petit  Jnry 
because  it  Is  composed  nl  tales  Jurors,  nor 
are  the  latter  any  the  less  petit  Jurors  be- 
cause they  were  summoned  ad  talesmen. 
The  purpose  of  the  statute  la  equally  ap- 
plicable to  tales  as  to  regular  Jurors,  and 
It  would  attribute  fatuity  to  the  legis- 
lature to  suppose  that  It  woold  punish 
the  bribery  of  one  class,  and  not  of  the 
other.  We  are  perfectly  satlsfled  that  the 
terms^grand  or  petit  Juror"  embrace  all 
persons  lawfully  selected  and  summoned 
to  serve  on  grand  or  petit  Juries,  and 
hence  that  defendant's  case  is  covered  by 
the  Indictment. 

2.  What  we  have  said  above  goes  far 
towards  disposing  of  the  second  objec- 
tion ;  for  we  hold  that  the  statute  applies 
to  Jnrors  who  have  been  selected  and 
sommoned,  whether  or  not  they  havebeen 
Impaneled  and  sworn.  When  thus  sum- 
moned, the  Juror  was  tally  charged  with 
the  duty  of  performing  all  the  functions 
of  a  Juror  which  he  might  be  called  on  to 
perform,  and  to  discharge  those  tnnctloDS 
withont  partiality  or  favor.  In  the  man- 
ner required  bylaw.  The  offense  of  brib- 
ing or  attempting  to  bribe  him  "with  the 
Intent  to  Induce  or  Influenue  blm"  to  vio- 
late that  duty  Is  the  offense  denounced  by 
the  statute,  and  Is  not  the  less  committed 
because  the  accidents  of  the  trial  prevent- 
ed him  from  actually  serving  on  the  Jury 
In  the  case.  A  contrury  construction 
wonid  rob  the  statute  of  practical  effect, 
becunse  the  opportunity  to  bribe  Is  lost 
or  greatly  limited  after  the  Juror  Is  im- 
paneled and  subjected  to  the  seclusion 
attending  Juries  In  capital  cases.  The 
briber  must  gen  In  hie  work  while  theju- 
rum  selected  are  accessible,  and  before  they 
havebeen  Impaneled.  Thecaselsgoverned 
by  like  considerations  with  those  ap- 
proved by  as  in  the  case  of  State  r.  Tw- 
dale,  41  La.  Ann.  338,  6  South.  Rep.  579. 

S.  The  Information  sets  forth  the  offense 
ha  the  substantial  words  of  the  statate. 
It  specifies  the  nature  of  the  offer  to  bribe 
a  named  Joror  by  promising  to  give  him 
the  anm  of  9600.  and  the  object,  vis.,  to  In- 
duce him  to  favor  the  d«Iendanv  In  the 
particular  cause  In  which  he  was  snm- 
moned  bj  performing  hla  fonctlona  a>  a 


Juror  with  favor  and  partiality  towards 
him.  We  fall  to  see  any  lack  of  certainty 
In  the  charge,  or  any  failure  to  apprise 
defendant  fully  of  the  nature  and  scope  of 
the  accusation  he  had  to  meet.  Other 
points  presented  on  the  record  have  been 
waived.    Judgment  affirmed. 


(No.  1,808.) 

July  Term,  1891. 


Statb  v.  aLlcDi. 

(Supreme  Court  of  Louiaiana. 

48  Lb.  Aon.) 

Appeal  from  orimlnal  district  court,  psrldi  of 

Orleans. 

Louit  P.  Peiquet,  for  amwllant. 

(1)  It  U  a  fcenraral  rale  that  the  special  matter 
of  the  whole  offense  should  be  set  forth  in  tha 
indiotment  or  Information  with  snoh  certainty 
that  the  offense  may  Indicially  appear  to  the 
court.  When  special  facts  are  an  essential  part 
of  the  offense,  they  must  be  set  out.  Whart.  PI. 
&  Pr.  par.  161;  XJ.  B.  v.  CrnlkshaDk,  8.  MH; 
n.  8.  V.  Bimmons,  98  D.  8.  880:  Com.  v.  Ferry, 
114  Haas.  SOS;  Statev.  BtUes,  40  Wb,  148;  SUte 
T.  Hurray,  41  Iowa,  980. 

(3)  The  iudictment  "onubt  to  contain  a  com- 
plete description  of  such  facts  and  oircumstancea 
as  constitute  the  crime  without  inconsistency  or 
repuenanoy.  Id  oth^  words,  it  should  distinctly 
specify  ereryUdnv  wiilch  eotera  Into  the  offense, 
bat  not  neceseariu'  more. "  I  Bish.  CrioL  Troc 
If  600,  610. 

<8)  Indictments  or  informations  on  a  statute, 
It  is  requisite  to  follow  not  only  the  special  rules 
which  govern  it,  but  those  also  which  gorem 
other  Indictments.  The  Information  must  folly 
state  ttie  offense,  and,  if  this  oannot  bA  done  in 
the  mere  statutory  words,  it  must  be  expanded 
beyond  them.  Whart  PI.  &  Fr.  par.  3S0:  State 
V.  BUles,  6  La.  Ann.  Btate  v.  Read,  6  La. 
Ann.  227;  State  v.  Delemo,  11  La.  Ann.  U8. 

(4)  An  indictment  ander  a  statute  ought  with 
oartainty  and  precision  to  charge  the  defendant 
with  having  committed  the  acts  nnder  the  clr- 
camstances  mentioned  in  the  statute.  Btate  v. 
Stiles,  6  La.  Ann.  834;  State  v.  Bheppard,  SS  La. 
Ann.  1816;  State  v.  Harlis,  Id.  1173;  State  v. 
JohDBOQ,  49  La.  Ana.  680,  7  Bonth.  Bep.  668; 
State  V.  Read,  6  La,  Ana.  287;  Bute  v.  Palmer, 
89  La.  Ami.  STL 

(5)  Where  the  legislative  meaning  Is  plain, 
there  is  not  only  no  occasion  for  rules  to  aid  the 
interpretation,  out  It  is  contrary  to  the  rules  to 
employ  them;.  In  oonstrning  penal  statutes, 
courts  cannot  take  Into  view  the  motdres  of  the 
law-giver  further  than  they  are  expressed  in  the 
statutes,  and  the  equity  of  a  criminal  statute  will 
not  be  considered  when  its  terms  are  positive  and 
free  from  doubt  Blsh.  St  Crimes,  dars,  7^  108, 
194,  and  note;  Btate  v-  King,  13  La.  Ann.  608; 
Bute  V.  Hmith,  80  La.  Ann.  849;  Btate  v.  Palmer, 
83  La.  Ann.  671;  Slate  v.  Peters,  87  La.  Ann.  788; 
Btate  V.  Baokarow,  88  La.  Ann.  819. 

(6)  Section  8,  Act  60,  approved  Haroh  7,  1878, 
claimed  to  have  been  violated,  expressly  sets 
forth  the  persona  and  class  of  persons  upon  whom 
an  attempt  or  ofEer  to  bribe  can  be  made,  and 
among  those  named  are  grand  or  petit  Jurora: 
and  has  not  plainly  and  In  terms  of  no  doubtful 
import  declared  that  tales  Jurors  are  within  Its 
provisions;  and,  the  terms  of  the  statute  being' 
plain  and  unambiguous,  the  equity  of  the  statute 
will  not  be  oonsldered.  Btate  v.  Klrl^,  41  La. 
Ann.  898.  0  Sooth.  Rep.  678;  Bish.  St.  Crimes, 
pars.  78,  108,  194. 

(7)  By  express  statate  of  this  state  the  manner 
of  drawing,  selecting,  and  impaneling  grand, 
petit,  and  tales  Jurors  for  the  parish  of  Orleans 
is  provided  Act  96  of  1880,  p.  134,  and  Act  188, 
Ex.  Bess.  1817,  p.  SOB. 

(8)  Talesmen  are  not  regaiar  ^lroFs.  Btate  v. 
Smith,  88  La.  Ann.  68.  Tuesmen  are  lend  sub- 
Btitotes  for  the  regalar  venirB.  Btate  v.  Creach, 
88  La.  Ann.  480. 

(V)  Onr  system  of  laws  does  not  contemplate  the 
ase  of  talaaman  in  the  trial  of  criminal  osBses 
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uotil  tlie  rc«iilar  venire  is  exhausted.  State  r. 
Atkioson.  29  La.  Ann.  6tS;  State  t.  Rosb,  80  La. 
Ann.  1154:  State  v.  Creach,  38  La.  Aon.  480. 

(10)  The  common-law  method  to  remedy  a  de- 
faalt  of  Jurors  summoned  was  to  select  tales  de 
circumatantibiL8.  (such  ot  the  by-staoders  as 
were  oompetent;)  bat  in  Loalalana  express  pro- 
vision Is  made  therefor  by  statata  Act  1877,  £x. 
Boss.  p.  209. 

(11)  Where  prejudice  to  the  defendant  is  shown 
to  have  resulted  from  abtike  of  discretion  by  the 
trial  Judfce  in  refusing  a  new  trial,  this  court 
will  review,  in  order  to  enuit  relief.  State  v. 
McCort,  23  La.  Ann.  826;  State  v.  Brecksnridge, 
38  La.  Ann.  310;  State  v.  Fulford,  Id.  079;  State 
V.  Fisher,  Id.  1844;  State  v.  White,  85  La.  Ana. 
90;  State  v.  Washliiftton,  SftLa.  Ann.  841;  State  v. 
Bird,  38  La.  Ann.  497;  State  r.  Walkw,  89  La. 
Ann.  19,  1  South.  Rep.  909. 

(18)  The  variance  between  tbe  information  and 
•pToot  in  this  case  will  Justify  the  supreme  court 
in  interferliuc  with  the  raltng  of  tiie  trial  Judge 
in  denying  the  motion  for  a  new  trial.  SO  La. 
Ann.  774. 

08)  The  record  contains  all  the  evidence  on 
which  the  accused  was  couvlctecl.  The  letter  of 
the  law  Is  plain.  The  injnry  to  the  accused  is 
apparent  without  arfpiment.  The  trial  Judee 
should  have  "thought"  or  reflected,  and  set  aside 
such  a  verdict  as  this  under  tne  law  and  this  ev- 
idence. 

fl4)  Tho  statute  requires  that  "the  intent  muitt 
be  to  induce  or  Influence  a  petit  Juror  to  perform 
a  duty  of  him  required  with  partiality  or  favor, 
or  otherwise  than  as  required  by  law.  " 

(15)  There  is  no  statute  requiring  that  the  "in- 
tent must  be  to  induce  or  to  influence  a  petit 
Juror  to  do  tals  dutT  and  to  do  It  right.  **  Every 
good  Juror  shonld  do  this.  The  accused  or  any 
other  good  citizen  shonld  not  be  sent  to  the  peni- 
tentiary for  requesting  or  inQuencing  a  Juror  "to 
do  his  duty  and  do  it  right "  Act  50  of  1878,  SS 
S,  8. 

(16)  The  statute  requires  that  there  must  be  an 
"intent.  "   To  do  wbatt    "To  Induce  or  influence 

itbe  petit  Juror]  to  perform  a  duty  required  of 
Im  oy  law  with  partiality  or  favor,  or  other- 
wise" than  required  by  law.  The  trial  Judge, 
in  overruling  the  motion  for  a  new  trial,  admits 
ttie  non  existence  of  the  proof  of  such  an  inteot. 

(17)  It  is  a  general  role  of  erimlnal  pleadings 
that  the  mat^al  allocations  must  be  proved, 
and  where  the  intent  is  the  gist  of  the  ollense  ii 
must  be  proven  as  laid.  Such  variance  is  fatal. 
Bap.  Cnm,  Proi!.  pars.  107,  237,  24h. 

(18)  A  new  trial  will  be  granted  where  an  in- 
dispensable element  to  constliute  the  offense  is 
unsupported  by  any  evidence  tending  to  prove  it 
Id.  pur.  484. 

(19)  Citizens  cannot  be  convicted  on  bare  sus- 
picions. 

W.  B.  Rogers,  Atty.  Gen.,  C.  B  Lvzenberg, 
DIst.  Atiy.,  John  J.  Finney.  AasL  Dlst.  Atty., 
W.  L.  Evans,  and  Chas.  J.  TMard,  for  the 

State. 

A  tales  Juror  Is  a  petit  Juror,  and  Is  covered 
by  tJie  provisions  of  Act  Ko.  69  of  187S.  Act  S9 
of  1878;  38  La.  Ann.  481;  Act  No.  96  of  18SU.  S  6; 
Aet  No.  138  of  1877,  (Ex.  Sees. ;)  Act  No.  54  of 
1880,  S  8;  0  Wall.  895;  108  Hass.  21;  Sedg.  St. 
A  Const.  Law,  <2d  Ed.)  pp.  282,  287,  2b9;  41  La. 
Ann.  388,  6  South.  Rep.  579. 

Act  No.  59  of  1878  does  not  apply  merely  to 
Jjirors  actually  Impaneled  and  sworn  to  try  a  par- 
ticular cause,  but  to  all  Jurors  liable  to  Jury  serv- 
ice, from  the  moment  their  names  have  been 
drawn  from  the  Jury- wheel.  Tbis  is  particularly 
true  of  the  tales  Juior  drawn  to  serve  in  a  spe- 
cially designated  cause. 

Fi^tKBB,  J.  This  appeal  presents  the  same 
poiuts  which  have  been  conslaered  and  disposed 
of  by  our  decision  Just  announced  in  the  case 
of  State  V.  IfoCrystol,  9  South.  Bep.  9Sj2.  The 
Blatters  complained  of  relative  to  too  refusal  of 
the  motion  for  new  trial  concern  the  sulDciency 
of  the  evidence  in  Uie  case,  and  aflord  no  ground, 
lor  our  Interference.  Judgment  afUrmed. 


Btatb  t.  Fbaukb.  (No.  1^.1 

(Supnme  Court    Xoutetona.  July  Term,  Un. 
18  La.  Ann.) 

Banxw  oir  Aivaair— Bsoobd. 
In  oase  an  application  for  oontlnnanee  is 
refused,  counsel  for  applicant  should  reserve  ob- 
jection to  the  Judge's  ruling,  and  cause  a  bill  of 
exceptions  tiiereto  to  be  signed  and  filed  In  the 
record;  otbarwise  same  will  tie  of  no  avail  mi 
appeaL 
{SuUtOnu  bu  Ou  Court.) 

Appeal  from  district  court*  parish  ot 
NatcBitoehef). 

N.  T.  Smith,  lor  appellant. 

"The  constitutional  proviaioD  which 
guaraiitlea  toan  accused  the  right  tocom- 
pluBory  prucess  la  not  a  dead  letter,  and 
muac  be  eafurceit.  Under  a  proper  show- 
iDg  for  a  cuutinaance,  on  the  gruund  ot 
the  abRence  of  a  luatertal  wltnesa,  the  trial 
must  be  postponed. "  40  La.  Ann.  745, 
6  South.  Bep.  SO. 

"  K  very  person  accused  shall  be  permitted 
to  estabiish  bts  defense  by  any  lawful 
evidence,  and  ahall  have  the  same  process 
as  the  Htate  to  compel  tbe  attendance  (rf 
witnesses. "  Rev.  St.  §  9»2. 

"In  all  criminal  prosecutions  la  which 
the  puniahmenttobelnfliuted  may  be  death 
or  Imprisonment  at  b^rd  labor  In  the 
penitentiary,  witnesses  may  be  compelled 
to  attend  the  sessions  ot  tbe  Cdort  from 
any  parlsli  ut  tbe  state."  Id.  §  103f>. 

"It  shall  be  tbe  duty  of  the  sberltl  of  the 
parish  in  which  the  witness  resides  to 
serve  the  subpcenas,  and  make  due  returns 
thereof  without  delay."  Id.  S  1037. 

"Under  a  showing  that  ao  accaaed.  la 
a  case  pendiuR  In  New  Orieana,  when  wlt- 
nesaea  do  not'  live  a  ffreat  distance  from 
the  cuurt,  took  necmsary  steps  to  summon 
hla  wItnPNSes  within  three  days  of  the  no- 
tice ol  trial,  *  •  •  is  prima  facie  proof 
of  due  diligence.  Under  each  a  sbitwlng. 
the  absence  ot  a  witness  residing  in  said 
city,  bat  temporarily  absent  therrtrom, 
whose  attendance  tbe  accused  had  aought 
to  aeeure  by  moving  for  necessary  process 
tolwserved  In  tbe  parish  where  the  witness 
Is  BuppoRed  to  be  at  the  time,  such  stfps 
being  tuken  seven  days  before  trial,  will 
entitle  tbe  accused  to  a  cuutlnuance  of 
bis  cause."   37  La.  Ann.  36^. 

**  II  the  affidavit  swears  that  the  witness 
Is  material,  it  Is  nut  roqnlred  he  should 
swear  to  hla  competency.     Id.  812. 

M.  H.  ThozIb,  for  tbe  State. 

Watkins,  J.  Tbe  defendant  appeals 
from  a  conviction  of  the  crime  of  horee- 
BCeallng,  and  sentence  to  four  years'  lui- 
prlsunmeut  at  hard  laborin  tbe  state  pen- 
itentiary, relying  on  an  assignment  of  er- 
ror that  he  was  refused  a  eontinuanre  for 
the  purpose  of  obtiUnlng  the  attendance 
and  testimony  ot  an  absent  wltnesa,  wbk-b 
was  alleged  to  hare  tieen  competent  and 
material  to  the  Issne.  The  record  shows 
that  tbe  accused  defendant  made  affida- 
vit on  the  6th  of  June,  ItWl,  that  one  i'eter 
Frasier.  ot  the  parish  of  Ascension,  was  a 
material  and  important  witness  to  be 
heard  in  hla  behalf,  and  without  whoae 
testimony  he  could  not  safely  go  to  trial, 
giving  a  synoptical  statement  of  same, 
and  thereupon  the  trial  Judge  made  an  or- 
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<1er  directing  a  aammons  to  Inae  for  said 
wltDesH'  appearance;  that  on  the  13cb 
Inst,  following,  the  case  was  called  for 
trial,  the  same  havlDg  been  llxed  for  trial 
OD  that  date,  but  the  defendant  objected 
to  golDK  to  trial,  asaisningr  as  bla  reason 
the  absence  of  said  witness,  and,  belns; 
constrained  thereto,  made  an  affidavit  for 
a  continuance  In  the  prescribed  form,  re- 
citing the  foregoing  facts,  sabstantlall;^, 
conpled  with  an  averment  of  his  having 
UHed  due  diligence  to  obtain  his  attend- 
ance; that  no  return  of  theenbpcena  that 
had  been  Issued  fur  said  witness  had  been 
returned  by  the  sheriff  uf  AscenHlon  to  the 
clerk  uf  the  trial  court.  But  it  falls  to 
show  what  the  ruling  ol  tlie  trial  Judge 
was.  or  the  ground  npon  which  he  dwilned 
to  grant  the  continuance;  no  bill  of  ex- 
ceptions having  been  Hied  on  his  behalf. 
In  this  stale  of  affairs,  there  Is  nothing 
we  can  take  hold  of  In  the  record  whereby 
to  examine  and  determine  the  defendant's 
charge  of  error.  Surely,  there  is  nothing 
on  the  tare  of  the  record  Itself  to  indk-ate 
any  such  error  as  the  one  the  defendant 
complains  of;  and  the  Judge  may  have 
had  good  and  snffleient  reasons  for  declin- 
ing to  grant  the  desired  continuance,  not- 
withstanding the  defendant's  affidavit. 
Hlaconnsel  should  have  retained  a  bill  of 
exceptloits  to  the  Judge's  ruling,  and 
^aosed  him  to  state  his  reasons  for  refus- 
ing a  continuance.  Such  a  bill,  when  duly 
signed  and  filed  In  the  record,  would  have 
placed  it  In  our  power  to  Judge  of  Its  cor- 
rectness, and  togive  defendant  relief,  if  tbo 
fudge's  ruling  was  found  erroneous  and 
prejndiclal  to  his  interest.  An  assignment 
of  error  hied  In  this  court  cannot  subserve 
the  purpose.  At  most,  It  can  point  out 
errors  which  a  simple  Inspection  of  the 
record  would  have  dlsclosea.  Those  non- 
apparent  must  be  biought  to  our  atten- 
tion by  bills  of  exception.  The  objections 
and  attslgnraent  of  the  defendant  are  una- 
vailing. Had  counsel  for  the  accnHed  pre- 
pared, and  had  signed  and  filed,  a  proper 
bill  of  exceptions,  he  might  have  brought 
his  case  within  the  principle  announced 
In  State  t.  Bntler.  42  La.  Anu.405,78bUth. 
Rep.  669.  Judgment  affirmed. 


Statk     Wabbinotoh.  (No.  3,406.) 

iSuprenu  Court  ofLouiHana.  JnlyTerm,  1891.) 
1b  La.  Ann.) 

Amu.  ur  GanUNAL  Caab—  TXomm  Paotwini  as 
TO  Onb  Coukt. 
In  ease  a  party  Is  charged  with  boxKlary 
And  larceny  in  one  count,  and  is  tried  and  found 

eilt;  as  vDarsed,  and  ttiereafter  flloB  a  motion 
r  a  new  trial  on  the  sole  ground  that  the  proof 
iddaoed  was  Insufficient  to  suatain  the  indicia 
ment  for  burglary,  held  that,  at  this  stage  of  the 
proceedings,  Itwas  competent  and  admissible  for 
the  district  attorney  to  ester  a  nolle  prosequi  as 
to  the  charge  of  burglary,  and  preventa  new  trial 
«eing  granted. 

(Si/Uatnu  try  the  Court.) 

Appeal  from  district  court,  pariah  of 
Natchitucfaes. 

Cunninicham  A  Tucker,  for  appellant. 


D.  C.  Searboroagb  and  J.  Ogdeu,  DIst. 
Attys.,  for  the  State. 

Wateins,  J.  The  accnsed  was  Indicted, 
tried,  and  convicted  of  the  crimes  of  burg- 
lary and  larceny,  and  be  thereupon  filed 
a  motion  for  a  new  trial.  Fading  the 
trial  of  this  motion,  the  district  attorney 
entered  a  ooile  prosequi  as  to  the  charge 
of  burglary,  and  tile  trial  Judge  overruled 
the  same,  and  sentenced  hlni  to  two 
years' Imprlsonmeqt  at  hard  labor  in  the 
state  penitentiary,  and  be  has  appealed. 
For  a  reversal  of  the  sentence  and  Judg- 
ment appealed  from  defendant  relies  exeln- 
slvely  upon  his  asalgnment  of  two  errors 
In  thiscoiirt:  (1>  That  bis  affidavit  for  a 
continuance  to  procure  the  attendance 
and  testimony  of  an  absent  witness  was 
arbitrarily  and  illegally  refused  ;  (2)  that 
the  district  attorney's  nolle  prosequi  was 
Illegally  entertained  and  allowed. 

1.  To  the  trial  Judge's  declination  and 
refusal  to  grant  the  defendant  a  continu- 
ance, the  defendnnt's  counsel  retained  no 
bill  ofexceptlons.  and  his  mere  assignment 
of  a  matter  of  fact  as  a  relievable  error  Is 
without  efficacy.  See  State  v.  Frazler,  9 
South.  Kep.  9118,  (Just  decided.) 

2.  The  motion  for  new  trial  recites  that 
the  verdict  was  contrary  to  law  and  evi- 
dence. Id  that  the  only  evidence  against 
the  accused  was  the  presumption  of  guilt 
arising  from  the  possession  of  the  stolen 
property,  and  that  It  was  wholly  insuffi- 
cient and  without  effect  to  sustain  the 
charge  of  burglary.  It  did  not  aver  that 
snch  proof  was  insufficient  to  sustain  the 
charge  of  larceny.  But  hts  counsel's  con* 
tentlon  Is  that,  inasmuch  as  the  crimes  ol 
burglary  and  larceny  are  cbarge<l  against 
the  defendant  conjunctively.  In  one  count, 
the  allowance  of  a  new  trial  necessarily 
and  nnavoUlably  results.  If  the  premises 
be  conceded,  viz.,  that  bui^lary  was  not 
proven,  because  the  verdict,  like  the  in- 
dictment, is  one  and  Indivisible.  But  the 
motion  for  new  trial  do«  not  Involve  the 
structure  of  the  Indictment;  only  the  cor< 
rectness  of  tlie  verdict  found  under  It. 
The  Do//e  prosequi  does  go  to  the  va- 
lidity of  the  indictment,  and  wad  intend- 
ed to  cnre  the  defectlvenesa  of  the  verdict 
in  the  Identical  partlcularcomplained  of  in 
the  defendant's  motion.  Now,  it  Is  not 
alleged  that  the  Indictment  was  originally 
directive,  in  that  It  preferred  against  the 
defendant  both  the  cbet^ges  of  bui^lary 
and  larceny  In  one  count;  norls  It  claimed 
thnt  it  was  beyond  the  competency  of  the 
district  attorney  to  have  entered  before 
trial  a  DO//0  prosequi  of  either,  and  gone 
to  trial  on  the  one  remaining  at  Issae. 
And  it  is  not  easily  perceived  how  tli« 
HtiituB  of  the  Indictment  has  been  chansed 
by  a  non-consummated  verdict,  the  finality 
of  which  has  been  suspended  by  the  de> 
fendant's  motion.  Had  the  motion  been 
granted,  and  a  new  trial  awarded,  the  ac- 
cused would  accomplish  nothing  addi- 
tional In  the  way  of  relief  which  the  nolle 
prosequi  has  not  already  conferred  upon 
him.  This  question  being  one  of  law,  a 
bill  of  exceptions  was  nut  required  to 
bring  it  upforrevlew.  Judgment  affirmed. 
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NoTK.   A  ttir  (*}lndlcatet  that  the  case  referred  to  is  anaotstel 


Abandozuneiit. 

•f  bomeatead,  aee  Hometteadr  & 
ABATEMENT  AND  EEVlVAIi. 

Flea  in  abatement,  see  Criminal  Law,  4;  Plead- 
ing,  5,  6. 

2)eath  of  party. 

1.  Where  a  suit  Is  bronsht  In  tbe  name  of 
three  persons  as  partners,  and  one  dies,  the  suit 
may  be  proseoated  to  final  lodgment  In  the  name 
ef  (be  two  surviving  partiiera.— Daria  r.  Davis, 
(Ala.)  9  So.  786. 

• —  Actions  by  minora. 

2.  A  suit  by  minors  by  their  next  friend  la 
Dot  abated  by  the  death  of  the  next  friend,  or  by 
tEie  attainment  ol  their  majority  by  tbe  minors 
after  suit  brought— Tucker  v.  Wilson,  (Miss.)  9 
Bo.  698. 

8.  Where  minors  who  have  sued  ^  their 
next  friend  atUin  their  majori^,  after  the  death 
« the  next  friend,  all  that  is  neceeaary  Is  for 
complainants  to  appear  as  adults,  and  prosecute 
tbe  suit;  but  a  bill  of  revivor,  though  unneces- 
sary, is  a  proper  mode  of  ^vlng  noUoe  to  the 
court  mud  adVerae  partlea.— ToSier  t.  Wilson, 
(Hiss.)  9  So.  898. 

 Time  tor  rerivaL 

4.  UpoQ  the  deatii  of  appellant  pending  the 
meal,  the  time  for  rovlTal  of  the  case,  under 
Ck>de  Ala.  1886,  t  8606,  may  be  extended  in  the 
discretion  of  the  supreme  oourt. — Claooy  t.  Ste- 
pfaeaa,  (Ala.)  9  Bo. 


Accident. 

At  crossings,  see  RnVroad  CnmpanUtt 
Insaranoe  against,  see  Insurance,  t,  7. 

Accord  and  SatlB&ction. 

Bet  Payment;  Relea»e  and  Diacliarge. 

AcoonntiBgr. 

By  exeODtor,  aee  Exeouton  and  AdminiitnUon, 
3S. 

,   guardian,  see  ChtardUm  and  Ward.  & 
la  equity,  see  Equity,  81. 88. 

Accretion. 

Bee  JUporlan  Rights,  2. 

Acknowledgment. 

Of  debt  see  lAmiUttUm  of  Aetlmia,  14p-UL 
deed^  see  Deed,  1, 8. 

Action. 

Abatement,  see  Abatement  and  Ree^oaJ. 
ARainst  receiver,  see  Receivers,  9. 
By  asalgnee,  see  ^sslffnfnent. 
nrpiice,  see  ^le,  8. 

tort  amonnUnff  to  orlme,  see  2Vwta. 

T.980.— 50 


Limitation,  see  Umitation  of  AeUonM. 
On  contract,  see  Contracta,  4-*. 

Injunction  bond,  see  InjuncttoTi,  4,  6. 

Insurance  policy,  see  Inaurance,  4,  6. 

notes,  see  NegnHable  InsCrument*,  8-lA. 
Particular  forms,  see  A*8ump8U;  DeeeU;  DeU- 
nue;  Ejectment;  Forcible  Entry  and  DOainer; 
Petitory  ActUm;  Replevin;  Tretpaat. 
To  enforce  lien,  see  Jtfechrtnics'  I^eiu,  2. 

set  aside  conveyance,  see  Fraudulent  Convey' 

Adjoining  Land-Owners. 

See  Boundarlea. 

Acyonmment. 

See  ConUmtaince. 

Administration. 

Bee  ^eectuore.and  AdmtnistrcUon. 


See  Shtppina. 


Admiralty. 


ADUIiTEBT. 

Evidence. 

Where,  on  a  trial  fur  adultery,  the  ao- 
OQsed  introduces  evidence  of  frood  character,  it  la 
reversible  error  to  admit  evidence  In  rebuttal 
thereof  that  accused  was  "foolishly  foml  of  wo- 
men, "  as  such  evidenoe  is  irrelevant.— Cauley  t. 
State,  (Ala.)  9  Bo.  46a. 

ADVERSE  POSSESSION. 

VTbAt  oonBtitutee. 

1.  One  in  opm  and  notorious  possesion  Di 
land,  under  claim  of  ownership,  is  In  adverse 
possession  as  agalnat  the  true  owner;  and  such 
possession  Is  sumolent  notice  of  the  character  of 
his  claim.— Black V.  Tennessee  Coal,  Iron  Sc  Rail- 
road Co.,  (Ala.)  9  So.  687. 

2.  Open,  notorious,  and  contlnnona  posses- 
sion of  land  under  claim  ot  ownership  Is  suffi- 
cient notice  to  all  the  world  that  the  possessor 
claims  to  be  the  owner.  —Murray  v.  Hoyle*  (Ala.) 
9  So.  W8. 
By  vendor. 

8.  After  a  conveyancewlthgeneral  warranty, 
the  grantor  may  acquire  title  by  adverse  posses- 
sioD,  which  will  not  pass  under  ttie  warranties. 
— Abhett  V.  Page,  (Ala.)  9  So.  888. 

Of  Mgbway  over  batture. 

4.  No  one  can  Require  by  prescription  a  right 
against  the  public  to  levees,  streets,  and  hlghwaya 
over  the  botture.— Louisiana  Ice  Manuf  g  Co.  v. 
C»tr  of  New  Orleana,  (La.)  9  So.  SL 

Color  of  title. 

6.  A  deed  of  conveyance  to  land,  describing  it 
as  "all  that  part  of  the  west  half  of  tbe  north- 
went  quarter  oi  section  nineteen,  township  seven- 
teen, range  three  west,  that  Ilea  south  of  Black 
creek, "  ia  suffiolenb  to  pnt  ttoy  one  on  Inqnliy 

(929) 
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-who  had  a  claim  to  a  tract  with  a  corresponding 
description,  and  an  adverse  possession  thereon- 
der  is  under  color  of  title.— Black  v.  Tennessee 
Coal,  Iron  &  Railroad  Co.,  (Ala.)  0  So.  587. 

6.  A  tax-deed,  under  which  possession  has 
been  taken,  being  color  of  title,  is  competent  evi- 
dence to  show  that  the  land  deacrfbed  tiier^n 
was  the  property  of  the  grantee.— Flarenoe  Land, 
Mio.  &  Hanuf'g  Co.  T.  Wamn,  (Ala.)  «  8a  884. 

Evidence. 

7.  Evidence  that,  aftar  a  grantee  had  gone 
into  possession  of  part  of  the  inroperty,  the  grantor 

Kinted  out  to  him  what  she  colled  the  "dmding 
le"  between  their  properties,  and  that  thereupon 
tbe  grantee  built  a  fence  aloi^  said  line,  is  ad- 
missible on  the  question  of  tbe  adverse  character 
of  the  possession  retained  hj  the  grantor  outside 
Of  said  line.— Abbett  v.  Page,  (Ala.)  9  Bo.  asS. 

Extent  of  posBession. 

&  One  who  enters  on  land  undercolor  of  title 
liy  deed  has  "actual  possession"  to  the  extent  of 
the  boundaries  therein  desorlbed,  though  the  title 
Iw  otherwise  defective. — Blackv.  Tennessee  Coal, 
Iron  &  Railroad  Co.,  (Ala.)  U  So.  587. 

9.  Wbere,  in  ejectment  against  a  railroad 
eompany,  defendant  claims  by  adverse  possea- 
Blon  under  color  of  title,  consisting  of  defective 
condemnation  proceedings,  actual  possession  of 
a  paid  of  the  tract  is  to  be  regarded  as  actual 
possession  of  the  entire  tract  dMcribed  in  the  con- 
aemnatioQ  proceedings;  and  this,  though  plain- 
tiff was  not  paid  for  tiie  land,  ana  had  no  t  otioe 
of  the  proceedings.  — CogsblU  t.  liobUe  ft  U.  B. 
Co.,  (Ala.)  9  So.  61S. 

Affidavit. 

Vor  attaohmeat,  see  Attachmentt  S* 

Agency, , 
Sea  Prtnelpal  and  Agmtt. 

AlcohoUo  IiiquozB. 

Sm  IntoxleaHng  Uquon, 

Aleatory  Oontraot. 

See  Oaming,  4. 

Ajnendnieiit. 

Of  oooHtitutioD,  see  CimstltutlonnJ  Law,  1-5. 
indictment,  see  indictment,  9,  8. 
pleading,  seefqutiVi  34,  25;  Pleodlnfr,  lS-14. 


AnUAIA. 

Killed  \ij  loeomottve,  see  Bailroad  Con^nles, 


Ix^nrlea  to  animals  from  unlawftil  fence. 

1.  In  Alabama,  the  common-lawrule  that  the 
owner  of  domestic  animals  must  keep  them  in 
his  own  close  is  reversed,  and  animals  are  per- 
mitted to  run  at  large.  Hence,  If  a  land-owner 
maintains  an  unlawful  fence,  and  sooh  animals 
are  Injured-  thereby,  he  in  liable  to  the  owner. — 
Hurd  V.  Laoy,  (Ala.)  9  So.  878. 

Taking  up  eatray — Procedure. 

a.  Acta  Ala.  1882-S8,  p.  397,  $  11,  part  of  an 
act  to  prevent  stock  running  at  lai^,  provides 
that,  when  stork  taken  up  belongs  to  an  unknown 
ewner,  the  Justice  before  whom  proceedings  rel- 
ative thereto  are  had  shall  **oau8e  notice  to  be 
posted  in  three  pablic  places,  near  the  lands  of 
the  oomplalnanL  fully  describing  the  stock." 
Held  that,  even  if  the  fact  that  notice  was  given 
can  be  shown  bjtbe  mere  i>Todactioa  of  a  consta- 
ble's return,  still  a  return  that  he  "executed  tbe 
within  by  posting  3  notices  near  the  place  where 
taken  np"  Is  InsnCBcIeot— Cory  T.DuiuIs,  (Ala.) 


AnswBV. 

Bee  Pleading,  10,  II. 

Antichresia. 

Beattortgagm. 

AFFEAIi. 

L  Afpslutb  JoBiaDionoir. 

n.  RCQOtSITKS. 

III.  pBAcncn. 

IV.  Rbvibw. 
v.  Decision. 

VL  LiABiLiTiBS  ON  APPBUO-Boirra. 

See,  also,  Certiorari;  Exceptions,  BtU  qf;  Km 
Trial. 

By  receiver,  see  Receivers,  10. 

Coats  on  aj^teal,  see  Costs,  1^. 

Death  of  appellant, see vlbfUementandReDlTHtl, 4. 

From  distribution  of  fund  in  iniwlvenoy,  see  !»• 

tolvencu,  8. 
In  orimlnal  oases,  see  Criminal  Law,  64-71. 

L  APFBLI.4TB  JOKISDICTIOX. 

Who  may  appeal. 

1.  Suit  having  been  brought  against  a  stats 

tax  collector  for  revocation  ta  a  tax-title  mado 

by  him  to  the  state,  and  Judgment  having  been 
rendered  annulling  it,  he  is  c-ompetent  quoad  ?w>e 
to  prosecute  an  appeal  for  the  state. — Smith  v. 
City  of  New  Orleans,  (I^a.)  9  So.  778. 

Appealable  judgments  and  orders. 

a.  No  appeal  lies  to  the  supreme  oonrt  from 
an  order  denjring  a  motion  for  a  new  trial  in 
cases  tried  is  the  city  or  circuit  courts  prior  to 
the  passage  of  Acts  Ala.  1890-91,  p.  779,  allow- 
ing sach  appeal.— Alabama  O.  S.  R.  Co.  v.  Hill, 
CiUa.)  9  80.  7SS. 

8.  Under  Code  Ala.  $  SMO,  allowing  appeals 
from  any  order  or  Judgment  of  a  Judge  <»  probate, 
appeal  will  lie  from  his  order  emarRiog  a  minor, 
who  was  claimed  by  petitioner  as  apprentioe,  and 
restrained  of  his  liberty  by  defendant,  on  habea» 
conmi  prooeedings,  wnl(m  such  Judge  is  aothor- 
iied  to  entertain  by  section  4701  et  se^.— Shows 

V.  Fendry,  (Ala.)  9  So.  iOi, 

4.  A  decree  on  an  aocotmting  by  an  adminis- 
trator, deciding  against  the  administrator  on  ex- 
oeptioQS  tiled  to  the  account,  and  directing  a 

Eartlal  distribution,  the  matter  of  final  account 
sing  continued,  la  a  final  decree  as  to  the  mat- 
ters embraced,  from  which  an  appeal  will  Ue 
as  B  matter  of  right.— McDonald  v.  McDonald, 
(Miss.)  9  Ho.  896. 

6.  Where  s  partition  suit  Is  referred  to  a  no- 
tary to  cfteet  a  partition,  reserving  the  rights  of 
the  uarties,  and  tbe  notary  reports  that  they  are 
unable  to  agree,  and  the  court  then  passes  on  all 
the  issues  presented,  and  again  refers  toe  parties 
to  a  notary  for  the  purpose  of  completing  the  pw- 
titltm  accordingly,  the  Judgment  is  flnaL  aoii  aa 
appeal  Ilea  theretoHn.— Bdtheabstg  v.  HelbeKS, 
(La.)  9  Bo.  99. 

Jurisdictional  amount. 

6.  An  administratrix,  without  having  her  ac- 
count Judicially  settled,  distributed  the  property 
of  tbe  estate,  amounting  to  over  •ti.OOO,  to  the 
heirs  at  law.  Hnbsequently  other  woperty  cams 
into  her  possession,  and  she  sppliea  to  the  oontt 
for  permission  to  distribute  it  to  the  heirs  at 
law,  and  to  be  finally  dlacharged.  This  petitira 
was  opposed  by  creditors  of  tbe  estate,  who 
tH^yod  tbat  their  claim  be  first  allowed.  Held, 
that  the  fact  that  neither  the  property  In  tlie  ad- 
ministratrix's bands,  nor  the  claim  of  the  cred- 
itors, amount  to  tS,WO,  the  Jurisdictional  limit  of 
tbe  supreme  court,  will  not  deprive  that  court  of 
the  right  to  entertain  an  appeal  in  tbe  matter, 
since  the  Judgment  to  be  rendered  will  affect  the 
whole  adminrstratlon,  and  will  setUe  the  l^ality 
of  all  the  acts  of  tbe  administratrix.— In  ra  Soe- 
oesalon  of  Romero,  (La.)  9  So.  91ft. 
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7.  The  Bnpreme  court  has  jurisdiotion  of  uaay- 
peal  In  a  partition  salt  in  which  the  alleged  value 
of  the  property  sought  to  be  partitioned,  and  the 
•monnt  of  rents  claimed  by  the  plaintiff,  together 
csoeed  •S.OOa— Oxford  t.  Barrow,  (La.)  9  So.  479. 

S.  Tbo  conrt  of  appeals  of  t<oalBlana  has  jnrls- 
dietloD  of  an  action  in  which  a  jodgmeot  could  not 
be  rendered  for  more  than  $1,078.  —State  v.  Judges 
Conrt  of  Appeals,  9  So.  16, 48  La.  Ann.  198. 

9.  In  a  partition  suit,  in  which  the  sum  to  oe 
divided  exceeds  $3,000,  an  appeal  lies  to  the  su- 
preme pourt  under  Const  L*.  art.  81.— Ruthen- 
berg  V.  Helberg,  (La.)  9  Sa  90^  Oxford  t.  Borrow, 
Id.  479. 

10.  The  defendant's  aller'tioos  in  her  answer 
and  the  amount  she  claims  securos  to  her  tbe 
right  of  appeaL  Tbe  plaintiff  and  appellant, 
theretoro,  has,  ratlofie  muterias,  a  similar  right 
of  appeaL— New  Orteans,  Ft.  J.  ft  O.  L  B.  Ca  T. 
Barton,  (La.)  9  So.  19. 

IL  Rbqdibitm. 

Time  of  taking. 

11.  The  allowance  by  a  ladge  of  time  beyond  a 
verm  of  court  for  settling  a  bill  of  exceptions 
does  not  extend  tbe  time  prescribed  by  statute 
for  appealing.— Jackson  t.  Haisley,  (Fla.)  9  So. 
M8. 

Votioe. 

12.  An  appellee  is  not  entitled  to  be  cited  to 
answer  an  appeal,  where  the  motion  of  appeal  is 
made  and  granted  in  open  court,  within  10  days 
after  the  sigoatore  of  tne  Judgment,  the  order 
making  the  appeal  returnable  to  the  supreme 
court  on  a  stated  d&y.— Sauer  T.  Union  Oil  Co., 
(La.)  9  Sa  fieS. 

Bond. 

IS.  The  state  tax  collector,  agt^nst  whom  suit 
has  been  brought  to  revoke  a  tax-title  made  by 
him  to  the  state,  represents  the  stale,  and  need 
not  give  bond  on  appealing  for  the  state.— Smith 
T.  City  of  New  OrleanB,  (La.)  9  So.  773. 

14.  On  appeal  ^om  a  ]ndgment  rendered  {n 
aolMo  against  several  defendants,  it  is  sufBrient 
If  they  all  Join  as  principals  In-the  appeal-bond, 
and  bind  themselves  to  satisfy  whatever  ]adR- 
ment  snail  be  rendered  against  them ;  otherwise 
that  the  surety  shall  be  liable  in  their  place; 
and  it  is  not  necessary  that  the  bond  shall  ex- 
preesly  stipulate  a  solidary  liability.— De  Qruy 
T.  Aiken,  (La.)  9  So.  747. 

15.  The  Joinder  of  tbe  husbands  of  defendant 
married  women  as  principals  merely  operates  the 
required  marital  authorUatlon,  and  is  not  error. 
-De  Gruy  v.  Aiken,  (La.)  9  3o.  747. 

16.  Tbe  omission  ot  an  agent  executing  an  ap- 
peal-bond to  flle  his  power  of  attorney  at  the 
time  of  execnUng  tbe  Dond  does  not  afleot  the 
appeal.— Jackson  r.  Haisley,  (Fla.)  9  Bo.  (H8. 

17.  An  order  of  appeal  granted  In  general 
terms,  on  the  Joint  and  several  motions  of  plain- 
tiffs Ukd  interveners  In  open  court,  will  not  be 
vitiated  on  account  of  tbe  failure  of  the  Judge  to 
specify  the  amount  of  intervenors*  appeal-bond, 
interveners  having  furnished  bond  in  the  amount 
fixed  in  the  order  of  tbe  court,  that  will  suffice, 
notwithstanding  the  plalntifls  alone  are  men- 
tioned.—Hirsch  V.  Fodioker.  (Ia.)  9  So.  742. 

Faying  costs. 

18.  Where  an  original  plaintiff  in  a  common- 
taw  action  baa  entered  bis  appeu),  given  bond, 
and  secured  an  approval  of  the  same  within  the 
time  allowed  by  law  for  appealing,  and  his  fail- 
ure to  pay  within  such  time  the  costs  accrued  up 
to  the  appeal,  required  by  McCIel.  Dig.  Fla.  p. 
840,  S  ^  to  be  paid  before  expiration  of  the  time 
allowed  for  appealing,  is  due  solely  to  default  of 
tbe  clerk  in  not  taxing  them  within  that  time, 
and  plaintiff  has  been  reasonably  active  In  en< 
4leavoring  to  secure  a  taxation  of  them  within 
Bucb  time,  and  has  promptly  paid  them  on  their 
being  taxed  after  expiration  of  the  appeal  period, 
the  appeal  will  nut  be  dlimUaed.--Jaoluon  r. 
Baialey,  (Fla.)  9  Sa  e4& 


le.  UcCnel.  Die  Fla.  p.  840,  |  8,  providing 
that  no  appeal  sliatl  be  granted  to  the  orlginu 
plaintiff  In  Kay  suit  unless  he  shall  first  pay  all 
costs  which  may  have  oooraed  up  to  the  time 
when  the  appeal  is  prayed,  applies  to  cases  at 
law,  but  not  to  those  In  equity,  and  contemplates 
that  the  clerk  shall,  on  application  of  snob 
plaintiff,  tax  the  costs  within  tbe  time  allowed 
for  appealing,  ao  as  to  ensble  plaintiff  to  know 
what  he  is  to  pay.— Jaoksta  T.Halaley,  (Fla.)  9 
So.  648. 

Deposit  of  securities. 

ao.  A  deposit  of  municipal  bonds  for  an  ample 
amount,  made  with  the  clerk  of  court  within  the 
10  days,  periects  the  appeal.— Sauer  T.  Union  Oil 
Ca,  (La.^  9  So.  566. 

In  genersl. 

21.  Where  an  appeal  from  the  parish  of  Web- 
ster, wbioh  is  by  law  returnable  to  the  supreme 
court  at  Sbreveport,  Is  erroneously  filed  in  New 
Orleans,  the  court  can  take  no  action  thereon,  ex- 
cept to  strike  it  from  the  docket  tbereb— Pr^  t* 
Holmes,  (La.)  9  So.  16. 

Assignments  of  error. 

2Z.  Under  Act  Ala.  Feb.  16,  1891,  allowing 
appealfa  from  orders  grantiag  or  refusios  new 
trials,  when  tbe  ground  of  the  motfon  is  the  in- 
sulllaleuoy  of  the  evidence  to  support  the  ver* 
diet,  a  general  assignment  of  error  is  suffldenL 
where  the  substance  of  the  evidence  is  redneea 
to  writing;  but  when  the  ground  for  the  motion 
is  that  the  verdict  is  contrary  to  the  law,  or  that 
errors  of  law  occurred  during  the  trial,  the  spe- 
cial errors  of  law  complained  of  must  be  spccl- 
fled  so  as  to  direct  the  court's  attention  thereto. 
-Cobb  T.  Malone,  (Ala.)  9  So.  TUB. 

Beoord. 

28.  A  previous  appeal  having  been  taken  In  the 
same  cause,  it  is  not  necessary  on  a  second  appeal 
to  copy  the  matter  already  embodied  in  a  tran- 
script on  file  in  this  court,  bat  tbe  clerk's  certifi- 
cate that  the  new  transcript,  "together  with  the 
transcript  of  appeal  in  this  case  already  on  flle  in 
the  supreme  court, "  do  contain,  etc.  will  be  suffi- 
cient.—Harrison  V.  Creditors,  (La.)  9  So.  15. 

S4.  The  record  must  atOrmatively  show  that 
an  instruction,  the  giving  or  refusal  of  which  Is 
assinied  as  error,  was  in  fact  either  given  or  r»* 
fused,  either  by  including  it  In  the  bfll  of  ezcep- 
ticms  or  by  the  Judge's  oertifioato  as  to  his  action 
indorsed  thereon  as  provided  by  Laws  Fla.  1877, 
a  2096.  The  fact  that  the  motion  for  a  new  trial, 
embodied  In  the  bill  of  exoeptions,  quotes  a 
charge  as  having  been  gtven  or  refused,  is  not 
evidence  of  that  fact,  and  can  give  the  suprema 
court  no  right  to  review  the  alleged  action  of 
the  Judge.— Parrlsh  v.  Fensacola  &  A.  R.  Co., 
(Fla.)  9  So.  696;  Richardson  v.  State,  Id.  704. 

25.  Failure  of  the  bill  of  exceptiODS  to  show 
that  charts,  requested  and  refused,  were  in 
writing  will  not  prevent  their  consideration 
whero  fuilowing  the  bill  arecopiesof  the  charges, 
with  copies  of  the  Judge's  refusal  to  give  them 
written  across  their  face,  and  a  certiOotte  by  the 
clerk  of  tbeir  filing  in  his  oOloa.— Mobile  ft  B.  B. 
Co.  V.  Ladd,  (Ala.)  9  So.  169. 

Stamping  documents. 

26.  Where,  nudet  the  practice  of  the  court 
and  thd  custom  of  the  clerk's  office,  it  is  permit- 
ted, when  not  objected  to  at  tbe  time,  to  use 
documents  and  testimony  on  the  trial,  and  to 
stamp  them  subsequently;  and.  In  making  up 
transcripts  of  appeal,  it  is  the  clerk's  custom  to 
notify  the  ooonsel  interested  whoa  he  discovers 
any  document,  that  has  been  used  in  evidence,  to 
be  unstamped,  in  order  that  he  may  supply  th« 
omission, — the  failure  of  the  clerk  to  notice  an 
unstamped  document,  and  to  give  the  customary 
notice,  should  not  be  visited  on  the  appellant,  who 
has  relied  on  the  clerk's  custom,  and  ou  his  com- 

Eleto  certificate,  as  a  fault  depriving  him  oC 
is  appeal,  when  tbe  omission  of  the  stamps-has 
been  liiadvertent,  and  Is  supplied  as  soon  as  dts- 
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covered,  and  before  the  appellee  has  Buflered  anj 
possible  harm. — Lane  v.  Illinoia  Cent.  R.  Co., 
(La.)  e  So.  MO. 

27.  The  omission  to  affix  stamps  la  time  on  the 
oopy  taken  of  the  testimony  will  not  be  suffiolent 
oaoM  to  dismiss  the  appeal,  when  the  case  can 
be  considered  without  regard  to  the  unstamped 
testlinony.— De  Chuyr.  Alkem,  (^)  9  8a  W. 

Hearing  and  rehearing. 

28.  In  answer  to  a  mle  to  remand  filed  by  ap- 
pellant's counsel  pending  the  determination  of 
the  appellee's  rule,  and  his  own  application  for 
a  rehearing,  It  is  a  sufflcienc  answer  for  the  ap- 
pellee to  state  that  this  relief  is  not  ai>proprlste 
at  this  time;  that  such  an  application  must  be 
made  on  the  original  hearing  of  the  appeal  in 
this  court;  and  that  snch  a  rule  should  bare 
been  thereon  contradiotorily  taken,  and  not 
es  parte,  as  In  this  oase.— Breaux  r.  Kegrotto, 
(La.)  9Sa  BOH. 

89.  In  case  an  appellee  prays  for  a  rale  on  the 
appellant  to  show  cause  why  a  decree  should  not 
i^ue,  OS  the  ground  that  thejudgment  and  decree 
of  this  court  has  become  final  because  appellant's 
motion  for  a  rehearing  was  unaccompanied  by  a 
printed  statemeot  of  points  and  authorities  on 
which  same  is  founded,  in  obedience  to  rule  9  of 
this  court.  It  is  sofficient  answer  for  the  appellant 
to  state  that,  for  a  rehearing,  he  solely  relied  up- 
on Uie  points  and  authorities  cited  on  his  orl|^- 
nal  iwlnted  briefs  od  file,  and  upon  printed 
briefs  to  be  filed  byanamlotiw  curto,  towhom  an 
extension  of  time  had  been  nanted  for  that  pur- 
pose.—Breaux  T.  Negrotto,  (La.)  9  8o.  603. 

80.  TSo  ground  or  position  not  taken  on  the 
hearing  can  be  assunied  in  a  petition  for  rehear- 
ing.—Jacksonville,  T.  &  K.  w.  By.  Co.  T.  Pen- 
^sQl^  Land,  Transp.  ft  Manttfg  Ca,  (Fla.)  9 

81.  Only  one  rehearing  is  granted  In  my  cause, 
unless  matters  are  decided  which  had  not  .  been 
previously  considered,  and  reserve  made  for  a 
rehearine.— Westerfleld  v.  Levis,  (La.)  9  Bo.  52. 

82.  Under  the  rules,  the  supreme  court  of  Lou 
Islana  has  the  right,  when  it  grants  a  rehearing, 
to  render  Judgment  at  onoe,  witbout  any  new  fix- 
ing of  the  case,  and  it  is  not  indispensable  that 
a  rehearing  be  expressly  granted  by  special  de- 
cree, but  It  suffloes  if  the  opinion  on  the  reoon- 
•idwation  shows  tihat  It  is  "on  rehearing,"  and 
the  decree  raidn«d  sets  aside  the  prerious  ]udg- 
ment,  and  aa  Indicates  anew  on  the  controversy. 
— Westerfleld  r.  Levis,  (La.)  «  So.  S8. 

Appeal  from  juatioe  of  the  peEUie. 

88.  Where  an  action  for  unlawful  detainer  Is 
brought  before  a  Justice  of  the  peace,  on  appeal 
to  the  circuit  court  Judgment  cannot  be  rendered 
for  an  amount  of  rent  which  is  in  exoees  of  the 
Jurisdictitm  of  the  InsUce.— Oiddens  t.  BolUng. 
CAla.)»Bo.S74. 

Appeal  from  order  appointing  reoeiTor. 

84.  Under  Code  Ala.  |  S51I5,  authorizing  an  ap- 

Esal  to  the  chancellor  from  an  order  of  the  r^- 
ter  appointing  a  receiver,  the  trial  before  the 
chancellor  is  de  novo,  and  other  evidence  than 
that  heard  before  the  register  may  be  adduced. 
—Heard  v.  Murray,  (Ala.)  9  So.  614, 

IV.  Ravitw, 

Scope  of  appeal. 

SB.  Under  Code  Ala.  $  8613,  providing  for  an 
mppaal.  if  taken  within  80  days,  from  a  decree 
on  a  demurrer  to  a  bill  in  equity,  and  also  pro- 
viding that  nothing  therein  sliall  prevent  an  as- 
signment of  errors  on  such  decrees  in  appeals 
taken  after  the  determination  of  the  cause,  If 
appeals  are  not .  taken  under  such  section,  on  an 
appeal  from  a  decree  dismissing  a  bill  for  want 
of  prosecution,  the  merits  of  a  demurrer,  which 
had  previously  been  sustained,  may  be  consid- 
ered, the  decree  sustaining  the  same  having  been 
assigned  error.— Nelms  t.  McGraw,  (Ala.)  0 
So.  719.  •  ^  ' 


Matters  not  inolnded  in  motion  for  new 
triaL 

86.  Exoeptlons  taken  and  noted  during  Uie 
progress  of  a  trial  need  not  be  included  in  a  mo- 
tion for  new  trial  as  grounds  therefoTt  in  mder 
to  have  them  revlewea  by  the  supreme  court,  if 
they  are  otherwise  properly  disclosed  by  the  biU 
of  exceptions.— Farriah  t.  Fensaoola  &  A.  IL 
Ca,  (Fla.)  9  So.  696, 

Presumption. 

87.  When  the  minutes  show  that  the  oanse  was 
submitted  "after  hearing  pleadings,  oTideooe,  and 
counsel,"  and  ttie  judgment  recites,  "ooosideriDg 
the  law  and  evidence  to  be  in  favor  of  plafottlE,^ 
eto.,  and  when  the  transcript  presents  no  eridenoe, 
and  no  note  of  evidence,  the  court  must  presume 
that  the  judge  proceeded  on  proper  evidence. — 
Harrison  v.  Creditors,  (La.)  9  So.  15. 

88.  Where  plaintiff  endeavors  to  lustify'  the 
erection  of  a  wooden  bnilding  within  the  fire 
limits  of  a  oityon  the  ground  that  permission  was 

Sven  him  by  the  fire  department  and  the  build- 
g  commission,  he  must  show  that  they  have 
power  to  grant  snch  permission;  and  where  the 
record  on  appeal  is  silent  on  the  subject  it  will 
be  presumed  that  they  have  no  such  power.— 
Canepa  v.  City  of  Birmingham,  (Ala.)  9  So.  180. 

89.  Code  Ala.  {  25tHJ,  declares  that  exemptions 
as  to  personalty  may  be  waived  by  a  provision  to 
that  raCeot  in  any  bond,  note,  etc.,  executed  "by 
the  party  making  the  same."  Held,  that  where 
jnilgment  with  waiver  as  to  personalty  has  been 
entered  on  a  firm  note  waiving  all  exemptions, 
and  the  record  on  appeal  fails  to  show  how  the 
note  was  executed,  it  will  be  presumed  that  it 
WB3  executed  so  as  to  extend  the  waiver  to  both 
members  of  the  firm.  —  Hntchawa  t.  FDwell, 
(Ala.)  9  Bo.  170. 

40.  Where  the  record  on  appeal  Is  silent  as  to 
when  certain  grounds  of  a  motion  for  a  new  trial 
were  filed  In  the  court  below,  but  shows  that  the 
court  entertained  the  motion  and  denied  it,  it 
will  be  Inferred  the  grounds  were  filed  within 
the  time  prescribed  by  law.— Parrish  t.  Poiaa- 
oola  ft  A.  A.  Co.,  (Fla.)  9  So.  88& 

Weight  and  soflacienoy  of  eridenoe. 

41.  The  finding  of  the  district  judge  on  the 
evidence  Id  reference  to  ouesUons  of  fraud  and 
collusion  will  not  be  lightly  considered  or  read- 
ily disturbed.— Tstum  v.  Colvin,  (La.)  9  So.  747. 

42.  In  the  absence  of  proof,  an  attorney's  fee 
claimed  against  an  Insolvent  estate  will  not  be 
diminlshea  as  excessive  on  appeal,  where  it  has 
been  examined  and  approved  by  the  trial  judge, 
who  was  personally  cognizant  of  the  services 
rendered.-TBrad7  r  Hit  Creditws,  (Ia.)  9  Bo. 
69. 

Hatters  not  apparent  of  record. 

48.  Where  It  does  not  appear  otherwise  than 
by  the  bill  of  exceptions  that  a  demurrer  waa 
sustiUned,  the  ruling  cannot  be  consldwed  on  ap- 
Followlng  Powell  v.  State,  8  Bo.  100.— 
V.  West,  (Ala.)  9  So.  IBB. 

Harmless  error. 

44.  The  error.  If  any,  In  ovamllng  an  objeo- 
tion  to  a  question,  is  narmless,  where  it  Is  not 
answered.— Alabama  6.  S.  B.  Co.  r.  Fnuier, 
(Ala.)  9  So.  303. 

46.  In  an  action  for  the  negligent  destruction 
of  property  by  fire,  the  court  permitted  a  wit- 
ness who  was  present  at  the  origin  ot  the  fire 
to  testify  that  he  had  said  at  the  time,  "that.  If 
there  were  any  coals  under  the  plankiralk,  tbere 
would  be  a  blaze. "  Held,  that  the  testimony, 
though  the  expression  of  an  opinion,  is  not  re- 
versible error,  if  the  anrectness  of  the  remark 
was  established  by  otherevidenoe.— Jacksonville, 
T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land,  Traosp. 
&  Manuf'g  Co.,  (Fla.)  9  So.  661. 

46.  Where,  in  an  action  for  damages  In  sellimr 
plaintiff  a  diseased  mule,  the  bill  of  exceptions 
recites  that  the  market  value  of  a  mule  so  dis- 
eased "  was  not  more  than  one-half  Uie  value  of 
I  Uie  same  mole  if  sound, "  aa  aasesamenx  of  dam- 
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•gea  ailg^tly  In  «zoeM  of  ooe-luUf  of  the  ivored 
value  will  not  be  distorbed.— Moncrief  v.  WU- 
kijDBon,  (Ala.)  0  Bo.  150. 

OtaiJeGtioiiB  waived. 

47.  An  assigrameDt  of  error,  whtcb  Is  sabmit- 
ted^withoiit  argument,"  maybe  treated  as  abao- 
doaed.— JacksonTllle.  T.  &  K.  W.  By.  Co.  v. 
Fenlnsalor  Land,  Transp.  Be  Hanuf's  Co.,  (Fla.) 
9  So.  tt61. 

4S.  Tbe  Bbtenoe  of  further  notice  of  assign- 
ments of  error  tnan  a  statement  in  a  brief  that 
questions  propounded  to  xritness^,  as  appears  by 
Q5  assignments  of  error,  "were  leading',  ana 
songbt  to  elicit  testimony  which  was  irrelevant 
and  inotnnpetent,  and  that  tbe  court  erred  in 
orerroling  the  objections**  to  Uiem,  may  be 
treated  as  an  abandonment  of  the  asslniments, 
particularly  where  such  questions  and  objections 
are  scattered  throughout  a  bill  of  exceptions  of 
478  pages,  although  such  submission  of  the  as- 
aignmmits  is  accompanied  with  the  assurance 
that  th»y  are  "earnestly  insisted  upon.  "—Jack- 
sonville, T.  &  E.  W.  Ry.  Co.  v.  Penlnsolar 
Land,  Transp.  &  Manof 'g  Co.,  (Fla.)  9  Bo.  061. 

Objeotlona  not  made  below. 

49.  Where  a  case  is  allotted  to  one  division  in 
tbe  oivll  diatrlot  court,  parish  of  Orleans,  and 
a.  lodge  in  another  division  takes  Jurlsdiotion, 
ana  the  parties  make  no  objection,  it  is  too  late 
to  urffB  ue  matter  in  tbe  supreme  court— La- 
boniitsov.  Orleans Cottoa-Bopelluiat'g  Co.,  (La.) 
9  So.  48S. 

50.  An  obJecUon  to  tbe  manner  of  swearing 
the  Jury  cannot  be  made  for  tbe  first  time  on  ap- 
peal.—JackaonviUe,  T.  W.  Ky.  Co.  v.  Nefl. 
(Fla.)  9  Bo.  6B8. 

51.  Krror  oannot  be  assigned  on  the  admission 
of  testimony  claimed  to  be  irrelevant,  which 
was  not  objected  to  on  that  ground  In  tbe  trial 
conrt.— Jacksonville,  T.  &  K.  W.  By.  Co.  v. 
Peninsular  Land,  Transp.  &  Manul'g  Co.,  (Fla.) 
9  So.  Ml. 

52.  Objections  to  tbe  findings  of  a  referee  on 
the  evidence  oannot  be  made  for  the  first  time 
OD  appeaI.~lfational  Commercial  Bank  v.  Mc- 
Donnell,  (Ala.)  9  Bo.  149;  Dorgan  t.  Bame,  Id. ; 
Bnsh  v.  Bame,  UL ;  MclQIlan  r.  Same,  Id. 

V.  Decision. 

Itaw  of  case. 

5S.  Code  Ala.  1880,  I  «88a,  providing  that  tbe 
supreme  court,  "In  deciding  each  case,  when 
is  a  confiiot  between  its  existing  opiaion  and 
any  former  ruling  in  tbe  case,  mast  be  governed 
by  what  in  Its  opinion  at  that  time  is  law,  with- 
out any  regard  to  suoh  former  ruling, "  does  not 
apply,  unless  the  necessity  of  reconsidering  the 
former  ruling  is  devolved  on  the  court  by  proper 
assigiunentsof  wrw.— National  Commercial  Bank 
V.  Hei>onuell,  (Ala.)  9  Bo.  149:  Dorgan  t.  Same, 
lif  'iush  T.  Same.  Id. ;  IfcMillan  v.  Same,  Id. 

Dismissal. 

54.  Where  two  appeals  are  taken  In  a  suit, 
and  one  of  them  le  disposed  of  by  reversing  tbe 
decree,  a  party  to  tbe  record  cannon  claim  to  tiave 
been  misled,  by  the  dismissal  of  the  other,  to 
suppose  that  the  first  was  thereby  dismissed.— 
Tucker  v.  Wilson,  (Miss.)  9  So.  89s. 

55.  Under  a  motion  In  the  supreme  court  to 
idlsmiss  an  appeal,  the  solvency  of  the  surety  on 
an  appeal-bond  cannot  be  considered,  it  being  a 
•question  primarily  for  the  court  a  qua,  wbich 
will  be  considered  only  on  appeal  from  the  Judg- 
ment theroon.  and  when  said  appeal  Is  r^ularly 
tried  and  submitted.— De  Gruy  v.  Aiken,  (La.) 
«  So.  747. 

56.  A  motion  to  dismiss  an  appeal  on  the 
fftound  that  appellant  has  been  declared  by  the 
lower  court  to  be  in  contempt,  and  of  continuing 
in  contempt  at  the  time  of  appealing,  will  not  be 
frranted  when  it  afSrmatively  appeurs,  not  only 
that  there  has  been  no  adjudication  that  appel- 
lant was  in  contempt,  but  also  that  the  rule  to 
ataow  cause  was  returned  without  an  effort  being 
made  bythe  olQoerto  serve  it,  and  for  the  alleged 
reason  that  it  was  received  by  him  on  the  iaj  1% 


was  returnable  and  too  late  for  smrlve.  Wood- 
son V.  State,  19  Fla.  549,  distinguished.— Palmer 
V.  Falmo*,  (Fla.)  9  Sa  067. 

Bemand. 

57.  Code  Free.  La.  art.  906,  provides  that  If  the 
court  shall  not  think  it  possible  to  pronounce  de- 
finitively on  the  cause  In  the  state  in  wbich  it  is, 
either  because  necessai?  testimony  was  not  ad- 
duced, or  beoanse  tbe  inferior  court  would  QOtad- 
mit  it,  or  otherwise.  It  may,  according  to  circum- 
stances, remand  the  oause  to  tbe  lower  court,  with 
instructions  as  to  tbe  testimony  which  It  sliali  re- 
ceive. Held,  that  it  is  a  condition  precedent  to  the 
exercise  of  such  authority  that  tbe  supreme  court 
should  be  satisfied  that  **in  tbe  sUte  In  which  It 
Is"  the  cause  cannot  be  decided  according  to  the 
requirements  of  justice,  and  that  a  motion  to  re- 
mand, in  advance  of  bearing  and  submission.  Is 

Siremature,  and  the  subject-matter  thereof  is  re- 
erred  to  tbe  merits  to  be  considered  and  deter- 
mined when  the  latter  shall  be  tried  andsubmltted, 
—Louisiana  Ice  Manurg  Co.  t.  City  of  New  Or. 
leans,  (La.)  9  Bo.  '^I. 

68.  A  mandate  of  the  supreme  court  of  Florida 
in  a  proceeding  begun  before  it  will  not  be  delayed 
on  tbe  ground  of  a  possibility  of  oonfilct  of  juris- 
diction oetween  a  circuit  court  of  the  state  and  a 
circuit  oourt  of  the  United  States,  when  the  rec- 
ord in  such  case  shows  no  further  proceedings  in 
the  United  States  oourt  thsn  a  dismissal  ox  the 
bill  before  it.— OuM«nty  Trust  ft  Safe-Depoait 
Co.  V.  Buddlngton,  (Fla.)  9  So.  861. 

 Hules  of  oonrt. 

69.  Practice  rule  19  of  the  supreme  court  of 
Florida  provides  that  its  mandate  shall  not  issue 
uitil  the  end  of  Uie  term,  unless  by  a  speolal 
order  of  the  court  A  practice  of  the  court  ex- 
isted of  making  special  orders,  ot  Its  own  motion, 
that  mandates  issue  after  80  days  from  the  eutry 
of  the  Judgment,  in  case  no  petition  for  a  rehear- 
ing is  nled  duing  such  period.  Held,  that  an  ap 

Slfcatlon  for  an  Issue  of  sach  mandate  within  SO 
ays  after  entry  of  tbe  Judgment,  made  by  the 
appellee,  will  be  denied  when  the  appellant  ob- 
ject unless  a  necessity  for  an  earlier  issue  be 
shown.— Onaranty  Tt^st  &  Sale-Deposit  Co.  r. 
Buddlngton,  (Fla.)  9  So.  951. 

VI.  Liabilities  ox  AppBiirBoiroB. 

Extent  of  liability. 

60.  Where  a  superaedecu  bond,  instead  of  be- 
ing conditioned  for  the  payment  of  "costs  and 
damages, "  as  required  by  Code  Ala.  i  8634,  omits 
the  word  "damages, "  there  can  be  no  recoveryi 
except  toe  costs,  as  the  surety  Is  bound  only  by 
the  letter  of  hia  ocntraet— Boalden  v.  Ester  Or- 
gan Co.,  (Ala.)  9  8a  283. 

JudCBMnt  agftinst  snretles — Correotloii 
by  appellate  eonrt. 

61.  Where  Judgment  is  rendered  Tor  appellee 
on  appeal  froma  Judgment  for  plaintiff  in  unlaw- 
ful detainer,  it  is  not  reversible  error  to  enter 
Judgment  fbr  costs  against  the  soretles  on  the  ap- 
peal-bond without  limiting  their  liability  to  ^e 
amount  ol  tbeir  bond,  but  the  appellate  court  will 
correct  the  ludKment  by  adding  such  limitaUon. 
— Waite  V.  Word,  (Ala.)  9  So.  227. 

Argument  of  Counsel. 

See  Criminal  Law,  28, 34;  IVkii,  18-17. 

Ajwault  and  Battery. 

JurlsdlcUon,  see  Criminal  Law,  8. 
With  intent  to  kill,  see  BanUtMe,  14-19L 

Assessment. 
For  taxes,  see  Taxation,  5. 

ASSiaNM£!NT. 

Of  claim  for  rent,  see  Landlord  and  Tenant,  IB* 
errorsi  see  Appeal^  83.  •  i 
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Of  mortgage,  see  Mortgonet,  ft. 

note,  Bee  NegotAal^  Jnstrummto,  B,  0. 

Actions  by  assignee — Pleading. 

Wliere  certiSoates  of  indebtedness  of  a  dty 
hetd  by  plaintiff,  and  which  he  alleges  he  pur- 
chased before  maturity,  have  been  declared  Illegal 
and  null,  they  are  not  eridence  that  the  original 
claims  against  the  city,  represented  by  the  certifi- 
cates, are  owned  by  plaintiff,  and  to  recover  on  the 
original  claims  it  is  necessary  to  allege  that  plain- 
tiff owns  them,  and  not  limit  the  allegation  with 
reference  to  the  transfer  to  the  deliveir  of  the 
Illegal  oertiflcatet.— NeogasB  t.  CiXs  of  Hew  Or- 
leans, (La.)  9  Ba  as. 

AsslgnmezLt  for  Benefit  of  Ored- 
itors. 

Bee  Intolvencv- 

AflSOdatioiiB. 

See  CorporaMons;  Jnturtmce; 


ASSUMPSIT. 

Pleading. 

1.  Where  an  action  is  brought  on  common 
connte  for  work  and  labor  done  and  money  re- 
celred  forthe  nseof  plain'viff's deceased  husband, 
and  the  bill  of  partioulars  shows  that  the  claim 
la  for  timber  scud,  the  fact  that  there  was  an  wc< 
press  contract  with  plaintiff  for  the  payment  of 
the  money  will  not  defeat  a  recovery  on  the  com- 
mon counts.— Ezell  v.  Kine,  (Ala. )    3o.  584. 

S.  Where  each  count  of  both  the  original  and 
amended  complaint  is  in  osntmpfti,  those  of  the 
original  complaint  ooantiDg  on  a  sale  and  deliv- 
ery of  goods,  and  those  of  the  amended  com- 

filalnt  setting  up  an  agreement  of  sale,  offer  of  de- 
ivery,  and  refusal  to  accept  and  pay,  a  demorrer 
to  the  complaint  as  amended,  on  the  ground  of 
misjoinder,  is  properly  overruled. — Pens  v.  Smith, 
(Ala.)  d  So.  60S. 

8.  A  plea  to  a  complaint  in  astumptU  which 
counts  on  a  sale  and  delivery  of  goods,  and  a 
sale,  offer  of  delivery,  and  refusal  to  accept, 
which  alleges  that  the  only  merchandise  agreea 
to  be  purchased  was  flour,  which  was  sold  by 
sample,  subsequently  to  he  shipped  by  plaintiffs 
to  oefendants;  that  flour  waa  shipped  which  de- 
fendants, on  inspection,  claimed  did  not  come  np 
tosample;  Uiat  aefendants notified  plaintiffs, who 
thereupon  took  possession  of  the  nam*  and  sold 
it,— does  not  answer  the  complaint,  tmd  is  de- 
rnvmhle.— Fena  t.  Smith,  (Ala.)  9  So.  600. 

ATTACHMENT. 

See,  also,  Execution;  QarnUhment. 

Of  witness,  see  Witneas,  20. 

So  enforce  oral  oontrabt  for  sale  of  land,  see 

JfYnudt,  Statute  q/;  1. 
Validity  of  writ,  see  Sherifft  and  Cotutiibles. 

When  vrit  iuned— Certainty  of  debt. 

1.  Defendant  hired  a  barge  from  plaintiffs  for 
a  certain  per  d4em,  with  an  agreement  that,  it  it 
were  not  returned  In  as  good  condition  as  when 
hired,  defendant  was  to  pay  the  agreed  value  of 
the  barge  as  upon  a  sale.  The  barge  was  returned 
in  a  worthless  state.  Held,  that  plaintiffs'  claim 
la  a  "debt"  or  "a  moneyed  demand,  the  amount  of 
which  can  be  certainly  ascertained, "  within  the 
meaning  of  Code  Ala.  292»,  ^1,  and  wiU  sup- 
port an  attachment.— Tennessee  River  Trsnsp.  Co. 
T.  Kavanaugh,  (Ala.)  9  So.  »95. 

Grounds  —  Fraudulent  disposition  of 
property. 
3.  PlainUffs,  to  whom  defendant  was  large- 
ly indebted  as  a  customer,  took  from  htm  a  moi-t- 
^ge,  which  they  consented  not  to  put  on  record. 
Defendant  had  represented  to  them  that  he  was 
not  otherwise  indebted,  and  that  his  business 
was  prosperous,  whereas  in  faot  he  owed  largely 


to  others,  and  wM  pnottoaily  Insolrent.  After- 
wards diefendant'8  oonslgnments  of  cotton  to 
plaintiffs  as  his  factors  became  snsplcionsly 
smaller  by  degrees,  and  a  mortgage  to  soother 
creditor  was  recorded,  and  several  attachmmt 
suits  were  instituted  against  him.  There  w»« 
other  circumstances  pointing  to  bad  faith  on  de- 
fendant's part,  such  as  disposition  of  hia  prop- 
erty out  01  the  regular  course  of  business.  Held, 
that  the  court  properly  sustained  plaintifEs*  at* 
tacbment  on  the  ground  that  defendant  had  dis- 
posed, and  was  about  to  dispose,  of  pro[>ertv  to  de- 
fraud creditors.— Hardie  v.  Colvin,  (La.)  S  So.  Ttfu 
8.  The  mere  fact  that  pialntimi,  while  Iwgely 
Indebted  to  defendants,  uold  certain  goods  to 
their  brother,  doing  business  in  another  state, 
does  not  raise  a  presumption  of  fraud. — Uarx  t. 
Strauss.  9  So.  818,  UO  Ala.  MD. 

Equitable  attoohment  for  debt  not  dae. 

4.  Code  Ala.  1886,  $  8500,  provides  that  conrta 
of  chancery  may  l^sue  writs  of  attachment  on 
legal  demands,  as  attachments  may  issue  from 
courts  of  law,  which  attachments  operate  only 
on  the  effects  held  by  an  equitable  title.  Sec- 
tion 3108  provides  that  writs  of  equitable  attach- 
ment may  issueon  equitable  debts  and  demands, 
in  any  case  in  which  an  attachment  at  law  may 
issue.  Section  293S  provides  that  an  attaohment 
at  law  may  issue  on  a  debt  wheUier  it  may  be 
due  or  not,  and  section  9990  provides  that  it  may 
tssne  when  defendant  has  fraudulently  disposed 
of  bis  property.  Held,  that  the  remedy  In  equity 
is  oo-ezteuslve  with  tbat  at  law,  and  an  equita- 
ble attachment  may  issue  for  a  debt  not  due  ob 
property  held  by  an  equitable  title. — Wars  t. 
Seasongood,  (Ala.)  9  So.  138. 

AfEtdavit. 

5.  An  attorney  at  law,  employed  in  any  given 
case  wHere  attachment  process  is  requisite,  is 
authorized  to  make  the  necessary  oath,  without 
other  procuration.— Hardie  v.  CoLTia,  (l4a.)9  So. 
746. 

Levy  on  corporate  stock. 

6.  Under  Code  Ala.  S  1673,  declaring  that 
sharen  of  stock  in  a  corporation  may  be  attached 
by  making  the  prescribed  Indorsement  on  tbe 
writ,  and  givit^  notice  to  the  custodian  of  the 
books  of  the  corporation,  oral  notice  to  such  of- 
ficer is  sufBcioiit. — Abels  v.  Mobile  Real-Estate 
Co.,  (Ala.)  9  So.  423i  Planters'  &  Uerchants' 
Ids.  Co.  T.  Same,  Id. 

Priorities. 

7.  The  record  on  appeal  from  the  denial  of 
a  motion  by  persons  as  "junior  attaching  cred- 
itors" to  quash  a  prior  levy,  as  to  cotton  ungatfa- 
ered  when  the  writ  was  leried,  showed  that, 
though  the  levy  was  made  on  the  cotton  In  the 
field,  the  sheriff  caused  it  to  be  picked,  ginned, 
and  baled  by  virtue  of  the  writ.  Held  that,  in 
the  aljsence  of  anything  to  show  when  the  per- 
sons making  the  motion  became  attaching  cred- 
itors, or  when  and  how  their  writ  was  tevied, 
the  Judgment  denying  the  motion  would  be 
affirmed.— Scbarff  v.  Chaffe,  (llisa.)  9  So.  897. 

Waiver  of  exemptions— Indorsement  on 
writ. 

8.  Although  code  Ala  f  8S71,  provides  that 
when  a  snlt  is  oommenoed  by  attachment  the 
fact  tbat  plaintiff  claims  that  def«idant  has 
waived  his  statutory  exemptions  most  beindivsed 
on  the  writ,  yet  failure  to  do  so  Is  cured  when 
the  complaint  alleges  such  fact,  and  defendant  has 
appeared  and  answered.— Hntoheaou  t.  fbweU. 
(Aia.)  9  So.  170. 

Harmless  error. 

9.  Although  defendants  filed  pleas  to  the  writ, 
yet  where  the  record  falls  to  show  tbat  they  were 
insisted  upon,  a  Judgment  by  nil  dicU  is  harmlM 
irregularity.— Hutcheaon  t.  Powell,  (Ala.)  9  So. 
170. 

Olidms  of  third  persona — Liability  of 

claimant. 

10.  Code  Ala.  1886,  S  3605,  provides  that  tvi' 
or  more  persons  associated  as^rtners,  transact- 
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tag  twirinew  tmder  a  common  name,  may  be  sned 
by  nuih  name,  aad,  tiiu  summons  beiner  sarved 
on  one  or  more  of  such  purtners,  the  Judgment 
binds  the  "Joint  property"  of  all  the  partners  in 
tiie  same  manner  as  If  all  had  been  defendants, 
and  sued  upon  their  joint  liability,  and  served 
with  process.  Beotions  S013,  3013,  provide  that 
personal  property  on  which  an  attachment  has 
been  levied,  if  elalmed  by  any  one  not  a  party  to 
the  suit,  shall  be  deUvered  to  anch  olslnuDt  on 
his  executing  a  bond,  etc.,  and  that  snch  tmnd 
shall  t>e  forfeited  if  claimant  fails  to  deliver  such 
property  to  the  sheriff  within  80  days  after  Judg- 
meut  against  him.  Held,  that  where  an  attach- 
ment was  levied  apon  the  property  of  a  partner- 
ship, and  it  was  delivered  toaclaimant,  not  apar- 
ty  to  the  salt,  who  failed  to  redeliver  same  nith- 
in  80  days  after  Judgment  against  her,  the  fact  that 
one  of  the  partners,  against  whom  ludgment  was 
rendered  in  the  attachment  suit,  died  before  the 
rendition  thereof,  wilt  not  InTaildate  the  same, 
and  will  not  be  a  ground  for  tbe  issuance  of  a 
writ  ot  tuperaed&u  la  an  exeoatlon  upon  the 
bond'ag^JDst  ttiedaimant.— Comer  T.Keid,  (Ala.) 
98o.  aao. 

WrongAil  attaohment. 

11.  Where,  In  trespass  against  two  difldreut 
attaching  creditors  and  the  sureties  on  their  in- 
demnifying bonds,  the  sheriff's  returns  on  the 
writs  of  attachment  show  that  the  attachments 
were  levied  on  dtflereot  goods,  while  the  sheriff 
testifies  that  thev  were  levied  at  the  same  time 
on  the  same  goods,  it  is  for  the  jury  to  determine 
whether  there  was  one  levy  on  all  the  goods,  onA 
whether  defendants  are  therefore  liable  as  joint 
trespassers,  and  tt  is  error  for  the  judge  to  as- 
sume that  it  was  all  one  levy  on  the  same  goods. 
— Harris  T.  Russell,  (Ala.)  9  So.  541. 

19.  Where  the  debtwas  t3,?i8,  and  the  attach- 
ment was  for  $3,770,  a  charge  that,  to  the  extent 
of  the  difference  between  such  sums,  the  attach- 
ment was  wrongful,  was  properly  refused,  since 
such  attachment  cannot  be  partially  rightful  and 
wrongful.— Marx  t.  Strauss,  0  Bo.  818,  W  Ala.  440. 

 Fleodlng. 

18.  In  trespass  for  the  wrongftil  attachment  of 
a  stock  of  goods,  a  compliant  which  descrioes  the 

Sroperty  by  the  name,  style,  and  quantity  of  the 
ifferent  articles  is  sutBcient,  as  reasonable  cer- 
tainty is  all  that  is  roquired.— Harris  v.  KusselL 
(Ala.)  U  So.  541. 

 Bvidenoe. 

14  Li  an  action  for  wrnigliil  attaohment,  on 
the  examination  of  a  witnns,  to  whom  defend- 
ants claimed  plalntlfb,  prior  to  the  attachment, 
had  sold  a  portion  of  the  goods  below  cost,  it  was 
oompeteot  for  defendants,  in  determining  the 
question  of  ptaintifls'  bona  fides,  to  question  him 
as  to  the  prioe  paid,  and  to  renosh  his  memory 
by  showing  him  an  invoice  of  the  goods. — ^liarx 
T.  Btraass,  9  So.  818,  80  Ala.  440. 

16.  in  an  action  Tor  wrongful  attaonmont,  It 
was  competent  for  a  witness,  the  representative 
of  the  firm  from  whom  plaintiffs  bought  the 
goods,  to  testify  as  to  the  price  paid  by  them 
Qierefor.— Marx  v.  Strauss,  9  So.  818, 90  Aia.  440. 

 Damages. 

16.  Loss  of  credit  and  business  are  natural 
consequences  of  an  attachment  sue^  out  on  the 
ground  of  fraud,  and  are  properly  averred  as  spe- 
cial damages  in  a  complaint  for  wrongfully  su- 
ing out  snch  attachment— Marx  y.  Strauss,  9  So. 
818.  90  Ala.  440. 

17.  In  an  action  for  a  wrongful  attachment, 
damages  resulting  from  loss  of  credit,  whereby 
plaintiffs  were  prevented  from  borrowing  money 
from  two  or  three  persoDs,  are  so  remote  and 
specalative  that  erldeuoe  thereof  is  incompetent. 
—Marx  T.  Stranss,  9  So.  81s,  90  Ala.  440. 

ATTORNEY  AND  CLIENT. 

Power  of  attorney  to  make  oath  In  attachment  pro- 
oeedlngs,  see  jjttac/ifn«nt,  & 


Anthorl^  aS  attorn^— Presumption. 

Where  a  suit  to  ocmdemn  property  for  the 
use  of  a  corporation  Is  filed  in  its  name  by  an 
attorney  of  this  court,  his  authority  is  presumed 
unless  the  denial  Uiereof  is  supported  by  afh- 
davit.— Postal  Ttalegraph  Cable  Co.  v.  Lonlsvill&. 
N.  a  ft  T.  Ry.  Co..  (La.)  9  So.  119. 

Attornment. 

See  Landlord  and  Tenant,  6. 

Authentio  Act, 

8eaI>0ed,l.S. 

Antrefola  Acquit  and  Convict. 

See  Criminal  Lata,  5-8. 

BAILu 

Disoliarge. 

1.  Under  Ck>de  Ala.  1886,  {  4430,  providing 
that  bail  may  at  any  time  exonerate  themselves 
by  surrendering  the  defendant,  and  section  44.10, 
providing  that,  to  exonerate  the  bail,  the  surren- 
der of  the  defendant  must  be  to  the  sheriff,  and 
the  sheriff  may  discharge  him  on  his  giving  new 
bail,  a  surety  cannot  be  discharged  bythe  giving 
of  a  second  bond  without  the  surrender  of  the  de 
fendant.— Matthews  v.  State,  (Ala.)  9  So.  740. 

9.  Under  Code  Ala.  1886,  {  4438,  providing 
that  no  bail  is  discharged  by  reason  of  there  not 
being  the  requisite  number  of  bail,  or  by  reason 
of  any  other  agreement  than  la  expressed  in  the 
undertaking,  an  understanding  at  the  time  aball- 
bond  is  given  that  it  was  to  have  effect  only  un- 
til a  second  one  was  given  is  ot  no  avaiL— Mat- 
thews T.  State,  (Ala.)  9  So.  74a 

BAILMENT. 

See,  also,  Carriers;  Injiheepers:  Pledge. 
FrlTilege  aocorded  to  deposits. 

The  privily  accorded  to  deposits  by  Bev. 
CItII  Code  La.  art.  3333,  providing  that  he  who 
deposits  a  thing  in  the  hands  of  another  still 
remains  the  owner  of  It,  applies  only  to  the  reg- 
ular denosit  us  defined  ana  regulated  by  tiUe  I'd 
of  the  Code,  and  not  to  sums  left  on  interest 
In  the  hands  of  another.  — Brlerre  t.  Creditors, 
(La.)  9  So.  040. 

Baakrnptoy. 

See  JnMlwncv< 

BASTABBT. 

Judgment. 

Where  entries  by  the  trial  Judge  on  his 
docket  show  that  in  bastardy  proceedings  the 
jury  rendered  a  TOrdict  for  lAe  state,  and  the 
court  fixed  the  amount  to  be  contributed  by  de- 
fendant to  the  bastard's  snppcnt  at  a  certain 
sum,  judgment  may  be  entered  thereon  nunc 
pro  tunc  at  a  subsequent  term.  — Kneblethaw  r. 
State,  (Ala.)  9  So.  8M. 

Batture. 

See  Riparian  RighU,  3. 

Highways  over,  rights  acquired  by  r>rascrIptioo, 
see  Adverse  Posseaaion,  4. 

Best  and  Secondary  Evidence. 

See  Evidence,  5-7. 

BUla  and  Kotea. 

See  Negottdble  rnsCrunients. 

Bona  Fide  Forchasem. 

See  Vendor  and  Vendee,  8-10^    ^  . 
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INBEX. 


Bonds. 

Bee  Bail;  FHnoipal  and  Surety. 

Action  on  InjuDCtUm  bond.  Me  [nJuneOon,  4. 5. 

Administration  bond,  see  Executon  and  Admbtr 

iatratorg,  7,  8. 
Issued  by  state,  see  States  and  StaU  Offieartt  i-0> 
On  appeal,  see  Appeal,  18-17. 
—  U«bllltieB  of  snretlei,  see  Appeal,  60;  6L 

BOXTNDASIES. 
Jurisdiction  of  eanit^i  see  Eqaltu^  7, 8. 
Section  lines — Apportionment  of  short- 
age. 

Where  the  original  survey  and  field-notes 
of  a  township  show  all  the  sections  iuU,  but, 
after  all  the  natural  monuments  in  the  twonortb- 
em  ti^  of  sections  have  been  lost,  it  appears 
that  there  is  a  shorta^fe  somewhere  within  those 
two  tiers,  such  shortage  will  be  apportioned  be- 
tween the  two  tiers,  and  not  Imposed  wholly  on 
the  nortbem  Uer,  though  the  survey  was  made  by 
banning  at  the  south-east  com»  of  the  town- 
ship, and  working  north.— James  T.  Drew.lMlss.) 
«  So.  898. 

BRTBTiRY. 

Of  juror. 

1.  A  tales  Juror  lawfully  selected  and  sum- 
moned to  serve  oa  a  petit  jury  is  a  "petit  juror," 
within  the  meaning  ot  AcU  I^a.  1878,  No.  59, 
which  renders  it  a  crime  to  bribe  or  to  offer  to 
bribe  any  "grand  or  petit  Juror.  "—State  v.  Mc- 
Crystol,  (La.)  9  So.  932;  Same  v.  Olaudl,  Id.  936. 

S.  Acts  La.  1878,  Ko.  09,  wblcb  renders  it 
criminal  to  bribe  or  to  attempt  to  bribe  a  grand 
or  petit  Juror  "with  the  intent  to  induce  or  in- 
fluence him"  to  violate  his  duty.  Is  not  uonflned 
to  bribinfi  or  attempting  to  bribe  Jurors  actually 
impaneled  and  sworn  to  try  %  puticular  Case, 
but  applies  to  all  Jurors  who  have  been  lawfully 
selected  and  sammoned  to  act  as  such.— State  v. 
UcCrystol.  (La.)  9  Sa  099;  Same  t.  Olandl,  Id. 
925. 

Indiotment. 

8.  An  Information  charging  an  attempt  to 
bribe  a  Juror  in  the  language  of  the  statute  creat- 
ing the  offense,  speuitying  the  particular  Juror, 
and  the  nature  of  the  bribe  offered,  and  setting 
forth  the  unlawful  latent,  1?  sufflolent.— State  v. 
McCrystol,  (I^a.)  0  So.  923;  Same  v.  Glaadi, 
Id.  89i3. 

Burden  of  Proo£ 

See  Evidence,  4. 

On  aocounting  by  guardian,  see  Quardkm  and 
WardtS. 

BUBGIjABT. 

What  constitutea. 

1.  Code  Ala.  1886,  %  :t786,  making  burglary 
to  consist  in  brealiing  into  and  entei'iug,  with 
intent  to  steal  or  commit  a  felony,  "a  dwelling- 
house,  *  *  •  or  into  any  shop,  •  •  •  in 
which  any  goods,  merchandise,  or  other  valuable 
thing  Is  kept  for  use,  sale,  or  deposit,"  the 
two  olanses  of  which  are  separated  in  the  print- 
ed copy  of  the  Code  by  a  oomma  only,  is  gov- 
erned by  the  original  manuscript  adopted  by  the 
legislature,  in  wnlch  a  semicolon  appears,  and 
is  a  legislative  adoption  of  the  Judicial  construc- 
tion oi  section  36U5  of  the  prior  Code,  which  was 
the  same  as  the  manuscript  of  section  8786,  and 
which  haa  been  construed  to  contain  two  distinct 
clauses, — one  maldng  it  burglary  to  enter  a  dwell- 
ing-house, and  the  other  a  burglary  to  enter  a 
bulding  in  which  goods  are  kepL — Potter  v. 
Btate,TAla.}  9  So.  402. 

InstructionB. 

2.  On  a  trial  for  burglary,  an  instruction  that 
the  Jury  may  consider  the  fact  that  defendant 
voluntarily  tried  his  feet  in  tracks  said  to  be  his 
as  a  circumstance  in  nis  favor  is  properly  re- 


huea,  as  defendant  camiok  make  erldeuoe  tor 

himMlf.— FOttar  t.  State,  (Ale.)  9  Bob  409. 

Oanoellatlon. 

Of  oontnet,  see  Squfty,  13^ 


CABBIERS. 

Bee,  also,  Horae  and  Street  BallToada;  Railroad 
Companies;  Shipping. 

Violation  of  interstate  commerce  act. 

1.  The  "Interstate  Commerce  Law"  (2*  U.  B. 
Bt.  at  Large,  p.  882)  provides  In  sectijnO  "tiiataoy 
person  or  persons,  claiming  to  be  damaged  brany 
common  carrier,  subject  to  the  provisions  ox  ttds 
act,  may  either  make  complaint  to  the  commis- 
sion as  nerelnafter  provided  for.  or  may  baring 
suit,  in  bis  or  their  own  behalf,  for  the  recovery 
of  damages  for  whloh  such  com;uon  carrier  may  bie 
liablo  under  the  provisions  of  this  aot,  in  any 
district  or  oirooit  court  of  the  United  States  of 
competent  Jorladletion;  but  sack  pars<ni  or  pa- 
sons  shall  not  itave  the  right  to  pnrsne  both  of 
said  remedies,  and  must  In  each  oase  elect  which 
one  of  the  two  methods  of  procedure  herein  pro- 
vId<Ml  for  he  or  they  will  adupL  "  Held,  that  the 
state  courts  have  no  Jorlsdietion  of  aach  a  claim 
for  damages.— Copp  T.  Loaisrille  K.  IL  Oo., 
(La.)  0  Bo.  44t 

Failure  to  deliver  fteight. 

2.  In  an  action  against  a  common  carrier  for 
goods  alleged  to  have  been  received  by  it  from  a 
connecting  carrier,  but  never  delivered  at  their 
destination,  the  declaration  of  defendant's  agent 
that  the  goods  were  burned  In  a  car  at  that  des- 
tination, made  to  plaintiff  several  days  after  tta 
flre.  Is  not  admissible  against  defendant.— LodIs- 
Tille  ft  N.  R.  Co.  T.  Carl,  (Ala.)  9  So.  334. 

5.  In  an  action  against  the  last  of  several  con 
nectlog  carriers  for  fallore  to  deliver  one  barrel 
of  molasses  of  a  car-load  shipped  to  plaintiff,  he 
did  not  show  what  number  oiburels  was  shipped, 
or  that  their  condition  was  different  on  arriving 
at  their  destination.  The  evidence  showed  that 
the  empty  barrel  was  dry,  and  that  no  head  for  It 
was  found  in  the  oar.  Held,  that  no  loss  in 
transit  was  shown,  and  plaintiff  is  not  entitled 
to^corar.— Cooper T.  Getnrgiafao.  By.  Co., (Ala.) 

4.  A  steam-boat  oohipany  received  goods  for 
shipment  as  a  common  carrier  for  hiro,  to  be  de- 
livered at  a  private  landing.  The  company  after- 
wards refused  to  deliver  the  goods  at  thefviTate 
landing,  bat  delivered  the  same  at  another  plsue. 
Held,  that  the  oonsignor  was  entitled  to  reoover 
for  any  actual  damages  sostainod,  as  wall  as 
punitive  damages  for  willful  failure  to  dellTer. 
—Strieker  v.  Leathers,  (Miss.)  9  So.  821. 

6.  Where  the  consignees  fall  to  remove  goods 
for  more  thtai  three  days  after  notice  of  arrival 
and  request  to  remove,  Oie  railroad  company  Is 
only  liable  as  warehouseman. — Anniston  &  A.  R. 
Co.  V.  Ledbotter,  (Ala.)  9 So.  73. 

Live-stock  shipment. 

6.  Where  a  bill  of  lading  stipulates  that  the 
consignor  Is  to  supply  food  and  water  for  his 
stock,  it  is  error  to  charge  that  the  railroad  com- 
pany is  liable  if  it  omitted  to  give  him  opporta- 
nity  therefor,  when  the  evidence  shows  tlut  oo 
applioatiOQ  was  made  to  the  company  for  such 
opportooi^.— Mobile  ft  O.  B.  Co.  T.  Itancla, 
(Miss.)  9  So.  608. 

NegUgenoe  oi  oonneoting  line. 

7.  Where  a  bill  of  lading  stipulates  agMnst 
liability  for  negligence  nt  connecting  lines,  th<. 
carrier  is  not  responsible  tor  delay  in  delivering 
goods  In  time  for  a  partlcrilar  market,  where  U 
is  not  shown  that  the  Uelsy  occurred  on  its  own 
line.— Mobile  Sc  O.  H.  Co.  v.  Francis.  (Mlse.)  9 
So.  608.  , 

Ii^juries  to  passengers. 

8.  Where  an  accident  happens  to  a  peraoa 
carrying  a  plank  on  the  shoiudv,  meastuin^  ia 
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length  about  dz  teat,  when  attemptliv  to  hoaxH 
a  ateam  steeet  railway,  and  the  defendant  oom- 
pBnyis  not  In  teult,  damages  will  not  be  allowed. 
— Byrd  t.  New  Orleans  Cit7  ft  L.  R.  Co.,  (La.)  9 

So.  fi65. 

9.  If  the  aooldentmened  up  a  woQod  in  plain- 
tiff's arm,  and  the  result  of  anohiwgraTatlonwas 
the  stiffness  In  the  arm,  he  woolabe  entitled  to 
recover  therefor  as  though  there  had  beennomre- 
vious  inlutT.^Montgomerr  &  E.  Ky.  Co.  v.  Mal- 
lette,  (Ala.)  9  So.  308. 

10.  A  railroad  company  is  not  liable  for  in- 
juries to  a  passenger  resoltlog  from  getting  her 
feet  wet  on  allgnting  bam  a  train  which  is 
stopped,  not  at  a  station,  but  near  a  pablic  road 
crossing,  where  there  is  no  platform,  but  where 
it  is  usual  for  the  train  to  stop,  and  where  the 
ground  is  generally  In  good  condition,  though  at 
the  time  oi  the  alleged  negllgenoe  it  la  wet  nom 
rains.— Alabama  ft  V.  ^y.  Co.  T.  Bkaooy,  (Hiss.) 
9  So.  349. 

11.  Where  a  person,  not  an  employe  of  the  rail- 
road oompany,  rides,  with  the  acquiescence  of  the 
snperintMident,  on  a  oar  which  ne  knows  is  for 
the  use  of  the  company's  employes  only,  and  not 
for  passengers,  he  does  so  under  a  mere  license, 
and  the  company  is  responsible  for  Injuries  sus- 
tained by  hlia,  or  his  death,  only  when  caused  by 
its  wanton  or  Intentional  wrong.— HoCanley  t. 
Tennessee  Coal,  Iron  ft  Ballroad  Co.,  (Ala.)  9 
So.  611. 

U.  In  an  action  against  a  railroad  company 
for  a  death  alleged  to  have  resulted  ftom  its  neg- 
tlgence.  where  it  is  shown  that  deceased  was  on 
defendant'scar,whiohwasnot  for  passengers,  by 
mrarelicense,  and  no  wanton  or  Inteutional  wrong 
is  shown,  an  instruotlon  that  deceased  was  a  mere 
trespasser  is  harmless  error, — McCauley  r.  Ten- 
nessee Coal,  Iron  ft  Ballroad  Co. ,  (Ala. )  9  So.  611. 

18.  The  duty  of  a  railroad,  operating  oars  by 
dummy  engines  without  fixed  stopping  places, 
to  a  passenger  alighting  from  Its  cars,  is  not  dis- 
■charged  merely  stopping  a  reasonable  time 
for  such  passenger  to  alight;  but  It  is  the  duty 
ot  the  conductor,  before  giving  the  signal  to 
start,  to  see  that  no  passenger  is  In  the  act  of 
alighting,  or  In  a  position  which  would  be  ren- 
dered dangerous  by  putting  the  car  in  motion. — 
UigbUnd  Ave.  ft  Belt  R.  Co.  t.  Bart,  (Ala.)  9 
So.  410. 

—  Degree  of  care  required. 

14.  There  is  no  error  in  a  charge  that  "the 
law  requires  the  highest  degree  of  care  and  dili- 
gence and  skill,  by  those  engaged  In  the  carriage 
of  passengers  oy  railroads,  known  to  careful, 
diligent,  and  skillful  persons  engaged  In  such 
business.  "—Montgomery  ft  B,  By.  Co.  t.  Hal- 
lette,  (Ala.)  0  So.  863. 

15.  An  instmotlai  that  the  law  reouiies 
*«trlct  diligence"  on  the  part  of  carriers  of  pas- 
sengers is  proper.— Alabama  G.  S.  R.  Co.  v.  Hill. 
(Ala.)  9  Bo.  m 

16.  A  charge  requiring  a  verdict  for  defend- 
ant on  proof  of  due  oare  of  its  trainmen  is  prop- 
erly denied,  where  the  actddent  may  have  been 
caused  by  the  negllgenoe  of  other  ol^  its  em- 
p^es.— Mont^mery  ft  B.  Bj.  Co.  t.  Mallette, 

17.  An  instruction  which  limits  the  authority 
to  Impose  exemplary  damages  on  a  carrier  of 
passengers  for  injuries  sustained  by  reason  of  de- 
railment of  a  car  to  oases  in  which  there  Is  an 
"entire  want  of  care"  on  the  put  of  defendant 
in  the  malntenanoe  of  Its  track  Is  properly  re- 
fused.-Alabama  O.  a.  B.  Co.  T.  bIu,  (Ala.)  9 
So.  TIB.  ^  ' 

_  Biding  on  platform. 

18.  A  regulation  of  a  railroad  oonnHuiy,  for- 
blddlngpassengers  to  stand  on  the  platform  while 
the  car  fs  in  motion.  Is  reasonable  and  proper; 
and  a  passenger  who  violates  the  rule  with 
knowledge  of  it  does  so  at  his  peril.  Following 
Ballroad  Co.  t.  Hawk,  72  Ala.  116.— HcCauley  t. 
Tennessee  Coal,  Irca  ft  Ballroad  Ca,  (Ala.)  9 
fio.  61L 


19.  A  party  voluutarlly  boarding  a  omwded 
tr^n  ana  taldng  his  plaoe  on  the  platfbrm  of  a 
car,  without  complaiut  or  effort  to  obtain  a  seat 
or  other  better  accommodation,  cannot  assign 
the  overcrowding  of  the  train  as  negligence  in 
the  railroad  company  in  a  subsequent  action  for 
Injuries  received  by  him  in  lumping  from  the 
oar.— Olivier  r.  LoulsvlUe  &  S.R.  Co.,  (La.) 
9  So.  481. 

20.  Where  the  conductor  sees  a  passenger  stand- 
ing on  the  platform  of  a  crowded  oar,  and  col- 
lects his  fare  without  objection,  the  company 
cannot  attribute  its  occupancy  as  negllgenoe  in 
an  action  against  It  for  Injuries  received  by  the 
passenger  in  alighting  from  the  platform. --Oli- 
vier V.  Louisville  ft  N.  B.  Co.,  (La.)  9  So.  481. 

 Carrying  beyond  station. 

91.  In  an  action  by  a  passenger  to  reoovw 
damages  for  lolorles,  the  evidence  showed  that 
plaintifl  purchased  a  ticket  to  a  certain  point  on 
defenduivs  road,  but  that  It  carried  her  two  to 
four  hondred  ywds  beyond  the  station,  and  on 
request  refused  to  move  the  train  back  to  the  sta- 
tion; that  she  got  off  the  train  in  a  heavy  rain- 
storm, with  a  young  baby  in  ber  arms,  and  got 
thoroughly  wet  before  reaching  the  station-boose, 
and  in  consequence  became  sick,  field  suffi- 
cient to  warrant  the  giving  of  exemplary  damages. 
—Alabama  O.  S.  B.  Co.  v.  BeUers,  (Ala. )  9^90. 
375. 

32.  In  an  action  by  a  passenger  to  recover  dam- 
ages for  in]  iiries  by  being  earned  beyond  her  sta- 
tion, where  the  oomplaint  alleged  that  plaintiff 
was  "compelled  to  get  off"  the  train,  it  was 
proper  to  refuse  a  cha^  that  there  could  be 
no  recovery  unless  force  was  used  by  the  con- 
ductor In  getting  her  off.— Alabama  O.  B.  &.  Co. 
V.  Sellers,  (Ala.)  9  So.  875. 

28.  Where  the  claim  ftar  damages  Is  for  refus- 
ing to  move  a  train  back  to  the  stopping  place, 
obliging  plaintifl  to  alight  in  a  rain,  and  not  for 
running  beyond,  it  is  proper  to  refuse  to  charge 
that,  in  determining  whether  defendant  was  neg- 
ligent, the  Jury  may  take  into  conslder^on  the 
character  of  the  train,  and  the  etforts  made  to 
stop  it  at  the  proper  place  in  the  first  instance. — 
Alabama  O.  U.  R.  Co.  v.  SeUers,  (Ala.)  9  So.  875. 

 Slipping  on  trestle. 

24.  Where  the  conductor  on  a  railroad  train 
calls  the  name  of  a  station,  and  U\e  engineer,  be- 
fore reaching  there,  though  without  the  conduct- 
or's knowledge,  stops  the  train  over  a  trestle,  to 
take  on  water,  the  company  is  liable  for  injuries 
sustained  by  a  passenger  In  getting  off  the  train, 
if  be  was  not  notified,  and  the  surroundings  did 
not  show,  that  ho  was  not  at  the  station. -Rich- 
mond ft  D.  R.  Co.  V.  Smith,  (Ala.)  9  So.  298. 

26.  Where  the  conductor  on  a  railroad  train 
calls  the  name  of  a  station,  and  the  engineer,  be- 
fore reaching  there,  though  without  the  oooducfr. 
or*s  knowledge,  stops  the  train  over  a  trestle, 
and  a  passenger  steps  off  and  is  Injured,  the  fact 
that  the  night  was  dark,  that  the  conductor  him- 
self did  not  at  first  know  that  he  had  not  rosched 
the  station,  and  that  he  couM  not  see  the  trestle 
without  the  aid  of  his  lantern.  Is  sufficient  to 
show  that  a  passenger  was  not  negligent  In  at- 
tempting to  alight— Richmond  ft  D.  B.  Co.  v. 
Smith,  (Ala.)  9  8ik  333. 

 Derailment  of  oar. 

96.  In  an  actlonagainst  arailrosd  compsnyfor 
personal  injuries  sustained  by  reason  ol^ the  de- 
railment oC  the  oar  in  which  plaintiff  was  a  pas- 
senger, the  harden  Is  on  defendant  to  show  that 
the  derailment  was  not  due  to  Its  negligence. — 
Alabama  G.  8.  R.  Co.  v.  HllI,  (Ala.)  9  So.  723. 

27.  VV  here  the  complaint  only  charges  defend- 
ant railway  company  with  negligently  perform- 
ing Ita  doty  to  a  passenger,  whereby  the  oar  In 
which  he  was  ran  off  the  track  and  he  was  in- 
jured, evidence  Is  admissible  of  defects  in  the 
traok  that  may  have  caused  the  accident.— Rich- 
mond ft  D.  R.  Co.  v.  Vance.  (Ala.)  V  So.  674. 

88.  In  an  action  against  a  railroad  company 
for  injuries  caused  by  the  derailment  of  u  car, 
where  the  eridence  tends  to  show>that;th«  de- 
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rallmcot  was  caused  by  tbe  breaking  of  a  rail, 
wblnb  gare  way  because  of  tbe  defective  condi- 
tion of  tbe  crotis-ties  under  Jt,  and  of  tbe  rail  it- 
aelf,  erldeace  (Ht  the  defective  condition  of  other 
rails  and  cross-ties  near  by  Is  admissible.— Ala- 
bama G.  8.  R.  Co.  V.  Hill,  (Ala.)  9  Bo.  733. 

29.  Where  a  count  in  the  complaiat  in  an  ac- 
tion against  a  carrier  of  jpassenff ers  for  personal 
li^ories  caused  by  derailmMit  of  a  car  alleges 
that  d^endant  was  negligent  in  running  its  train 
at  too  great  upeed,  and  also  in  maintaining  a  de- 
fective track  at  the  place  of  deraUment,  areijuost 
to  tlnd  for  defendant  on  such  count,  because  there 
is  no  evidence  of  negligence  as  to  the  spcod  of 
the  train,  is  properly  refused.— Alabama  G.  B.  R. 
Co.  T.  Hill,  (Ala.)  9  So.  m 

D^uries  to  pastengen — ^Evidence. 

80.  Where  the  evidence  as  tonegllgenoe,  aside 
from  tbe  derailment,  is  equally  balanced,  pIMn- 
tifl  should  recovOT.— Mon^omery  &  E.  By.  Co. 
T.  HAUatte,  (Ala.)  0  Bo.  888. 

8L  A  ffltnees  ^ho  has  stated  that  after  the 
accident  he  went  to  tbe  car  in  which  plalntltl 
had  been  riding  tc  assist  the  passengers  In  get- 
ting ont,  and  found  no  one  there  but  a  lady,  and 
that  a  man  co^d  not  have  gotten  out  after  the 
accident  without  aaslstanoe,  testified :  "I  think 
they  were  all  out  of  the  car  before  It  turned 
over.  **  Held,  that  this  was  properly  excluded 
as  being  but  a  mere  conclusion. — Montgomery  & 
E  Ry.  Co.  T.  Maltotte.  (Ala.)  9  Bo.  36S. 

82.  Ehridence  tliat  pltintlff  was  inltired  by  the 
derailment  of  a  car  on  which  be  was  a  passenger 
entitles  him  to  recover,  unless  defendant  reason- 
ably satisfies  the  ]ury  that  the  derailment  was 
not  due  to  negligcuice.  and  could  not  have  been 
prevented  by  the  exercise  of  the  highest  degree 
of  care,  skill,  and  diligence  on  the  part  of  the 
carrier.— IContgomery  St  E.  By.  Co.  t.  Mallette, 
r Ala.)  8  Bo.  868. 

as.  Id  an  action  against  a  railroad  company  for 
Injuries  received  by  a  passenger  In  alighting 
from  a  train,  platnttS's  admissions  as  to  tbe 
cause  of  the  injury,  made  at  the  time,  are  good 
evidence  against  blm,  and  tbe  statements  of  a 
companion  made  in  his  presence  without  contra- 
diction may  have  the  like  force  with  his  own 
admissions.— Oiiviei^  T.  Louisville  &  N.  SL  Co., 
(La.)  9  So.  431. 

84.  Wblle,  in  an  action  against  a  street-rail- 
way company  for  injuries  which  the  complaint 
alleges  were  due  to  the  willful  acts  of  defend- 
ant's servants,  proof  of  simple  negligence  is  not 
sufficient,  where  tbe  evidence  is  open  to  the  in- 
terpretation that  the  servants'  acts  were  willful, 
tbe  question  is  for  the  jury,  and  an  instruction 
that  there  was  a  fatal  variaaoe  between  allega- 
tious  and  woof  is  woperly  refused.- Highland 
Ave.  ft  B.^  Co.  T.  Winn,  (Ala.)  9  So.  5W. 

 lixemplary  damages. 

85.  In  an  action  for  personal  Inlurles,  sus- 
tained byreason  of  the  derailment  of  defendant's 
railway  car,  owing  to  the  breaking  of  a  rail,  ev- 
idence that  tbe  aross-Ues  near  the  place  of  derail- 
ment were  "unsouod,  **  "decayed, "  "rotten, "  and 
the  rails  old  and  defective  ones,  and  that  they 
were  from  time  to  time  replaced  by  other  old 
rails,  warrants  the  finding  of  such  gross  negli- 
gence on  defendant's  part  as  will  authorize  an 
award  of  exemplary  damages.  Railroad  Co.  v. 
Hill,  8  So.  90,  followed.— Alabama  O.  S.  B.  Co.  v. 
HiU,  (Ala.)  9  So.  722. 

Sd.  The  fact  that  the  track  where  an  accident 
oocnrred  was  theretofore  defective,  and  that  de- 
fendant's officers  and  servants  might  have  known 
It,  does  not  render  defendant  liable  for  punitive 
damages,  unless  there  was  a  probable  conscious- 
ness on  their  part  that  such  an  accident  would  be 
the  probable  consequence  of  such  defects. — Rich- 
mond &  D.  R.  Co.  V.  Vance,  (Ala. )  9  So.  074. 

87.  Funttive  damages  are  not  allowable  where 
the  accident  was  due  to  the  concurrence  of  a  la- 
tent defect,  not  discoverable,  with  tbe  known  de- 
fect, and  where  it  could  not  have  occurred  with- 
out such  latent  defect. —Richmond  ft  D.  £.  Co.  v 
Vance,  (Ala.)  9  So.  674. 


lyeotion  of  passenger. 

88.  Where  a  passenger  on  a  railroad  train  re- 
fuses with  profane  and  obscene  language  to  pay 
bis  fare,  it  is  the  rfgbt  and  dutyof  the  conductor 
to  eject  him  at  a  reasonably  safe  time  and  place. 
— LouiBville  ft  H.  B.  Co.  V.  Johnson,  (Ala. )  9  So. 
309. 

89.  Where  the  conduotorof  a  railroad  train  re- 
turns to  a  passenger  the  wrong  portion  of  a  re- 
turn-trip ticket,  and  another  conductor  on  the 
return  trip  refuses  to  accept  It  after  the  mistake 
is  explained  to  him,  and  ejects  the  passenger 
from  the  train,  the  railroad  company  is  liable.— 
—Kansas  dt?,  U.  ft  B.  R.  Co.  t.  Biley.  (Miss.  > 
9  Bo.  448. 

40.  The  companv  Is  not  liable  for  the  death 
of  a  passenger  rightfully  ejected  when  run  over 
by  another  train  after  he  was  ejected,  thoagfa  he 
was  intoxicated,  where  hia  intoxication  nras  not 
sufficient  to  destroy  consciousness,  and  the  place 
where  he  was  put  off,  with  which  he  was  famil- 
iar, was  dangerous  only  to  persons  nrnecesAarily 
going  on  the  track. — Louisville  ft  H.  B.  Co.  v. 
Johnson,  (Ala.)  9  So.  209. 

 Assault  by  brakemsn. 

41.  Although  plaintiff  got  on  a  train  knowing 
that  no  passengers  were  allowed  on  it,  and 
though  It  was  t^e  duty  of  the  brakeman  to  put 
him  off,  still  if  the  latter,  in  the  diachwge  of 
that  duty,  willfully  assaulted  and  beat  plaintiff, 
merely  because  he  declined  to  get  off  while  it 
was  running  at  a  rate  of  speed  randering  the  at- 
tempt hazardous,  the  cnnpany  would  be  liable 
for  punitive  damagea.— Alabama  Gk  S.  &  Ool  r. 
Fnuier,  (Ala.)  9  Bo.  808. 

42.  On  plaintiff's  testimony,  an  assault  on  him 
by  a  brakeman  in  ejecting  him  from  a  train  was 
willful  and  wanton,  and  without  justiflcation  t» 
palliation.  According  to  defendant's  evidemw. 
It  was  committed  under  a  reasonable  apprehension 
of  an  immediate  deadly  attack  hyplalntift  on  the 
conductor  or  brakeman.  Seld  that,  on  the  is- 
sues of  faot  thus  presented,  all  that  occurred  and 
was  said  between  plaintiff  and  the  oondnctor  and 
brakeman,  and  the  language,  manner,  and  con- 
duct of  the  parties,  during  the  conversation  jnst 
before  and  leading  up  to  the  assault,  ma  oompe- 
tent  as  part  of  the  res  QCJtUe.  —Ala buna  Q.  B.  R. 
Co.  V.  Frazier,  (Ala.)  9  So.  808. 

48.  The  fact  that  a  brakraian  had  no  in- 
struction from  the  conductor  to  beat  plaintiff 
does  not  free  the  company  from  liability  for  the 
willful  injm*y  inflicted  by  the  brakeman  In  the 
attempted  discharge  of  his  dul7of  footing  plain- 
tiff from  the  train. —Alabama  O.  &  &  Co.  v. 
Frazier,  (Ala.)  9  Bo.  808. 

OABBYINa  WEAPONS, 
What  constitutes. 

1.  On  a  trial  for  carrying  a  idstol  oonoealect 
about  the  person,  the  state's  evidence  tended  to 
show  that  defeiKlant  had  a  idstol  under  a  sheep- 
skin on  the  fioor  of  the  baggy  In  which  he  was 
riding,  which  he  took  up  and  placed  in  his. 
pocket.  Defendant  claimed  that  he  took  the 
pistol  from  the  floor,  and  kept  it  in  his  band. 
Held  error  to  refuse  a  cbarge  that  if  defend- 
ant carried  the  pistol  in  the  buggy,  and  not  con- 
cealed about  his  person,  he  should  be  acquitted. 
Distinguishing  Dlfley  v.  State,  SO  Ala.  06.  & 
So.  576.— Ladd  t.  State.  (Ala.)  9  Sa  401. 

Bridenoe. 

2.  In  a  prosecntion  for  carrying  a  concealed 
weapon,  testimony  that  prosecutrix  told  witness, 
that  defendant  made  an  assault  upon  her,  and,  fall- 
ing in  his  attempt,  drew  a  pistol  and  snapped  it 
ather,  is  mere  hearsi^,  as  well  as  being  irrele- 
vant, and  its  admission  is  ground  for  rerersaL  — 
Dodd  V.  State,  (Ala.)  0  So.  467. 

OEBTIOBABI. 

When  lies. 

1.  When,  in  the  exercise  of  its  appellate 
rlsdiction  over  city  oourts,  the  district  aourt  ad- 
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mltH  oral  proof  over  an  objootion  that  written 
proof  only  18  competent,  certiorari  will  not  lie  to 
review  the  raling.— State  r.  Rightor,  (La.)  9  So. 
114. 

2.  The  fanctions  of  the  writ  of  oartiorari  are 
restricted  to  ascertaining  the  validity  of  proceed- 
ings on  the  face  of  the  record,  in  point  of  form, 
and  cannot  be  invoiced  to  pass  upon  the  correct 
neas  <^  a  Jndgmait  of  dismissal,  rendered  by  a 
court  of  competent  Jarisdlction,  In  a  case  In 
which  the  proceedings  have  bnen  regdlarly  con- 
dacted,  though  relator  may  not  have  been  able 
to  appeal.-Btate  v.  Ellis,  (La.)  9  So.  689. 

Prial  de  novo. 

8.  A  wric  of  certiorari  granted  imder  Code 
Ala.  18S6,  S  ns,  by  the  Judge  of  probata  return- 
able to  the  circuit  court,  ou  a  judgment  in  forci- 
ble entry  and  unlawful  detainer  rendered  by  a 
Justice  ox  the  peace,  removes  tbe  cause  Into  the 
circuit  court  for  a  trial  de  novo,  and  that  court 
will  not  afterwards  entertain  a  motion  to  dis- 
miss on  aocount  of  defects  In  the  petition  for  the 
writ— Wri^t  t.  Burt,  (Ala.)  8  So.  986. 

Approval  of  apjwal-bond. 

4.  A  defeated  litigant  in  the  Jostlce  court 
tendered  an  appeal-bond  tothejustlce,  who  prom- 
ised to  approve  it  if  all  righL  Alter  the  time  for 
appeal  had  elapsed,  the  litigant  learned  that  the 
Justice  had  disapproved  the  bond.  A  writ  otcer- 
Uorarl  was  issued  from  the  circuit  court,'  but  the 
record  on  appeal  failed  to  show  that  It  was 
served,  or  that  tbe  papers  were  produced.  Held, 
that  It  was  error  to  dismiss  the  case,  since  pro- 
cess should  have  been  issued  to  produce  the  orig- 
inal papers,  and  the  cause  delayed  to  await  the 
return  thereoL— Robertson  t.  Mhom,  (Miss.)  9 
So.  887. 

6.  On  production  of  the  papers  the  circuit 
court  should  have  talcen  evidence  as  to  the  reten- 
titm  of  the  appeal-bond  and  as  to  the  solvency 
tluveof,  and,  it  satisfied -that  such  retention  was 
Illegal,  and  the  bond  good,  shonld  have  tried 
the  case  on  its  merits.— Robertson  r.  Mboon, 
(Miss.)  tl  Bo.  887. 

Challenge. 

Uee  Jurv,  8-10. 

Ohange  of  Venue. 

Bee  Vmue  in  VMl  Casea. 

Character. 

Brldanoe  of,  see  Criminal  Law,  81,  SB. 

CHABinES. 

Sagbt  to  bequest. 

!•  A  lenoy  to  as7lanu,'deaer!bBd  aa  In  being, 
ud  aapeolallT  devoted  to  the  care  of  aged  persons, 
will  not  accrue  to  an  asylum  created  after  the 
opening  oC  the  succession  of  the  testator,  and  not 
•xclnMvely  devoted  to  the  care  of  aged  persons. — 
City  of  I4ew  Orleans  y.  Hardie,  iua.)  9  So.  19; 
German  Protesumt  Home  for  Aged  and  Infirm,  Id. 

9.  A  bequest  to  the  support  of  asylums  de- 
Boribed  is  not  made  to  the  persons  relieved  by  the 
Instituticms,  although  these  be  the  objects  of  the 
bounty.— City  of  New  Orleans  t.  Hardie,  (La.)  9 
Sal3;  Oerman  Protestant  Home  fOT  Aged  and  In- 
Ann,  Id. 

CHATTEL  MOBTaAQES. 

Action  to  foreclose,  see  LlmtUiHon  of  ArtUma,  1. 
Rights  of  mortgagee,  see  JUindlord  and  2'enant, 

Right  of  possession. 

1.  Act  Fla.  Jan.  i«,  1853,  (McClel.  Dig.  pp. 
705t  766,  8S  S,  8,)  declaring  that  all  iostruments  in 
writing,  made  with  the  intention  of  securing  the 
payment  of  money,  shall  be  deemed  mortgages, 
subject  to  the  ordinary  rules  as  to  foreclosure  of 


mortgages,  and  that  no  right  of  possession  to  the 
property  mortgaged  shall  vest  In  the  mortgagee 
through  the  simple  failure  of  the  mortgagor  to 
pay  the  debt  secured,  doea  not  repeal  the  prorls- 
tODs  of  McClel.  Dig.  p.  318,  |  1,  making  the  de- 
livery of  the  property  within  20  days  after  ita 
execution,  or  the  recording  of  the  mortgage,  e8< 
sential  to  the  lien  of  a  chattel  mortgage.— Hope 
T.  Johnston,  (Fla.)  9  Bo.  880. 

Recording. 

S.  Under  Act  Fla.  Nor.  15, 1838,  (aCcClel.  Dig. 
p.  918,  S  1,}  providing  that  no  chattel  mortgage 
"shall  be  effectual  or  valid  for  any  purpose 
whatever"  unless  recorded,  unless  the  property  be 
delivered  within  30  days  after  its  execution  to 
the  mortgagee,  a  legal  record  is  essential  to  the 
creation  of  a  lien,  unless  the  property  is  sodeliv- 
ered,  bat  the  90  days  is  not  a  limitation  on  tbe 
time  for  recording,  though  the  ri^ht  to  consum- 
mate the  lien  may  be  lost  by  laches  in  recording 
the  mortgage. —Hope  v.  Johnston,  (Fla.)  9  So.  880. 

S.  Act  Fla.  Nov.  l^  1838,  fMcClel.  Dig.  p. 
SIS,  $1,)  provides  that  no  chattel  mortgage  shall 
be  effectual  or  valid  "for  any  purpose  what- 
ever" unless  recorded,  onless  the  property  is 
delivered  to  the  mortgagee  within  90  days  after 
its  execution.  Property  described  in  a  chattel 
mortgage  was  not  delivered  within  the  20  days, 
and  about  &}4  years  after  Ita  ezeoution  the  mort- 
gage was  put  on  record,  but  was  not  legally  re- 
corded, because  of  the  absence  of  an  acknowledg. 
ment  or  proof  Of  execution.  Within  years 
after  Its  execution  large  payments  were  made  on 
the  debt,  but  no  other  payment  was  made  for  U 
year*,  whan  there  was  a  small  payment.  Two 
years  later  the  mortgagee  recovered  a  judgment  at 
law  tor  the  balance  of  the  debt.  About  aeveu 
years  after  execution  of  the  mortgage  one  of  the 
mortgagors  conveyed  part  of  the  property  to  the 
other  mortgagor  in  trust  for  his  daughters.  The 
mortgagors  died  Insolvent  after  the  last  payment, 
and  the  mortgagee  (17  years  after  the  mtvtgage 
was  executed)  filed  his  bill  against  Qie  admin- 
istratrix and  tbe  beneficiaries  in  the  deed  of 
trust,  to  foreclose  the  mortgage.  Held,  that  the 
right  of  the  mortgagee  to  consummate  the  lien  of 
the  mortgage  was  lost  by  his  laches  in  tailing  t» 
legally  reoord  the  mortgage,  and  that  the  fraud 
of  the  mtMigagorswasno  excuse  fbr  his  laches  or 
failure  to  record.— Hope  T.  Johnston,  (Fla.)  9 
Bo.  880. 

4.  Under  Code  Ala.  { 1806,  providing  that  chat- 
tel mortgages  must  be  recorded  in  the  coun^  la 
which  the  grantor  resides,  and  also  in  the  coun- 
ty where  the  property  la.  and,  tf  the  property  la 
n>moved  before  the  lien  Is  satisfied,  the  mortgage 
must  be  recorded  within  six  months  in  the  county 
to  which  it  is  removed:  and  section  1814,  provid- 
ing that,  if  the  property  Is  removed  to  another 
county,  the  ntortgage  must  be  reoorded  in  anA 
txmnty  witiiin  six  monQia  from  the  removal,  or 
It  ceases  to  have  effect  aa  to  purohasers  without 
notice,— it  Is  not  necessary  to  reoord  the  mort- 
gage In  the  county  to  which  the  property  is  re- 
moved  until  six  months  after  its  removal;  and 
one  who  purchases  before  the  expiration  of  the 
six  months  gets  no  title  as  against  the  mortgagee 
though  he  keep  it  for  more  than  six  months,  and 
the  mortgage  is  nerer  recorded. — Malone  v.  Bed- 
sole,  (Ala.)  9  Ho.  690. 

Exeontion  sale  of  mortgaged  goods. 

5.  The  owner  of  a  stock  of  goods  made  and 
caused  to  t>e  recorded  a  trust-deed  thereof  to  se- 
cure a  debt  due  ia  30  days,  the  deed  providing 
that  the  grantor  was  to  remain  In  possession  un- 
til foreclosure.  Before  the  debt  matured  the 
goods  were  levied  on  under  a  judgment  in  favor 
of  a  third  person,  who  gave  the  sheriff  a  bond  of 
indemnity.  Thedebtmatured  before  thesale,  but 
the  trustee  did  notdemand  the  goods  of  the  sher 
iff.  The  advertisements  of  sale  were  slleni  as  to- 
any  incumbrance,  but  at  the  sale  (he  sheriff  gave 
a  verbal  notice  of  the  trust-deed,  and  that  be 
would  sell  subject  thereto,  and  so  stated  in  hi» 
return.  Held,  that  he  was  not  a  trespasser,  and 
hence  there  was  no  liability  on  the  indemnity- 
bond. -Marshall  T.  Stewart.  (Uifa>)  9  Ba  ttB. 
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Claim  and  Delivery. 

Bee  Replevin. 

Oollectlozu 

Of  Uzei,  see  XVuntftm,  8-l(L 

Color  of  Title. 

Bee  Advene  Poeaeeeion,  5,  t. 

Oommimlty  Property. 
Bee  Biuiband  and  Wif«t  16-S8> 

Complaint. 

See  Pleading,  1-4. 

Compromise. 

Bee  Payment;  ReleoKe  and  Dladtarge. 

Concealed  Weapons. 

Bee  Carrytnff  Weapon*. 

Condition. 

Conditional  sale,  see  Sale.  11< 

Confession. 

Bee  Criminal  Xow,  29, 80. 

OONFLIOT  OF  LAWS. 

Exemptions. 

I.  ActTenn.  Feb.  1846,  Incorporating  a  rail- 
road oompsDy,  provided  that  "tiie  ofBcers  and 
sorvaatB  of  said  company  shall  be  exempt  from 
*  *  *  working  on  public  roads, "  and  Act  Ala. 
Jan.  1850,  incorporaung  the  same  company,  al- 
lowed It  "all  the  rights,  powers,  and  pnvlleges" 

Suited  by  the  Tennessee  act.  Held,  that  the 
abaroa  act  did  not  grant  any  privileges  con- 
ferred bytbe  Tennessee  act  ander provisions  con- 
trary to  the  constitution  of  Tennessee,  though 
such  provision  may  cot  have  been  contrary  to  the 
Alabama  oonstitution ;  and,  the  supremu  court 
of  Tennessee  having  held  the  provision  exempt-' 
ing  servants  of  the  company  from  liability  to 
imbllo  road  duty  unoonstituuonal,  no  such  ex- 
emption la  conferred  by  the  Alabama  aoL— Jotaor 
ston  r.  State,  (Ala.)  S  Bo.  71. 

3.  The  fact  that  by  a  former  decision  the  su- 
preme court  of  Tennessee  declared  the  exemption 
<MjnBtitutional,  could  not  prevent  a  subsequent 
decision  declaring  it  nn<»iistitational,  as  the 
company  acquired  m>  rights  upon  the  faith  of  the 
former  deoislou. — Johnston  r.  Statu,  (Ala.)  9 
Sa  7L 

Mortgage  loan. 

8.  Application  for  a  loan  from  a  foreign  cor- 
poration was  made  to  its  agent  in  Alabama,  and 
ttke  corporation  paid  the  money  to  bankers  in 
I7ew  Tork,  who  sent  It  to  the  agent,  to  be  deliv- 
ered to  the  borrower  on  execution  by  him  of  a 
note  and  mortgage  on  land  in  Alabama,  wbich 
was  done,  and  the  money  was  there  delivered. 
The  mortgage  recited  that  it  was  "made,"  and 
the  acknowledgment  was  taken,  in  Alabama,  but 
the  notes  were  payable  in  New  Tork.  Held,  that 
the  cont^aot  was  governed  by  the  laws  of  Ala- 
bama.— American  Freehold  Jjand  Mortg.  Co.  v. 
Hewell,  (Ala.)  9  So.  148. 

Sale  of  obattels. 

4.  Where  a  chattel  is  sold  In  Georgia,  with 
reservation  of  title  In  the  vendor  until  the  pnr- 
-chase  money  is  imid,  and  then,  without  the  ven- 
dor's knowledge,  is  removed  to  Alabama,  and  sold 
to  a  bona  fide  purchaser,  although  the  instrument 
of  sale  was  not  recorded,  and  hence  under  the  law 
of  Georgia  the  sale  was  void  as  to  bona  fide  pur- 
chasers, the  law  ot  Alabama  governs  the  subse- 


Soent  sale,  and  the  purchaser  thereat  acqnires  no 
etter  title  than  his  vendor,  the  original  pur- 
chaser, had.— Welnstein  T.  Fnya:,  (Aia.)  9  Bo. 

285. 

Contracts. 

B.  Salea  made  in  Lonistana,  by  agents  of  dod- 
resldent  vendors  baring  power  to  make  complete 

and  binding  oontracts  of  goo.18  to  be  delivered 
and  actually  delivered  in  Ijouisiana,  oonatitate 
[joalsiana  oontraota,  subject  to  Louisiana  law,  and 
entailing  the  vendor's  prlvU^a — Newman  r. 
Cannon,  (La. )  9  So.  439. 

6.  A  note  executed  in  Georgia,  where  both 
parties  live,  and  containing  a  waiver  "of  all 
rights  of  exemption  and  homestead,  **  without  re- 
ferring to  the  exemptions  of  other  states,  is  pre- 
sumed to  refer  only  to  the  exemptions  allowed 
by  the  law  of  Georgia,  and  does  not  apply  in  «n 
action  on  the  note  in  Alabama.— Seur  Palnur, 
(Ala.)  9  So.  601. 

Conidderatlon. 

Of  note,  see  NegoHOble  iTUtruments,  8,  ^ 


OONSPntACT. 

Evidence. 

1.  Declarations  made  by  a  conspirator  long  be- 
fore the  formation  of  the  conspiracy  are  not  ad- 
missible against  his  co-oonspirator. — Williams 
7.  Dickenson,  (Fla.)  9  Bo.  847. 

9.  PlaintUE  sued  defradant  for  procuring  a 
third  person  to  bum  plainUlTB  boildlnga.  Bncdi 
third  person  testified  to  the  exlstmioe  of  a  con- 
spiracy between  himself  and  defendant  for  that 
purpose.  Held  that,  in  corroboration  of  this 
evidence,  other  witnesses  were  properly  per- 
mitted  to  testify  to  the  holding  of  private  inter- 
views between  defendant  and  Us  co-oonspirator 
shortly  before  the  burning,  and  to  declarations 
by  defendant  that  he  had  offered  his  co-conspir- 
ator a  good  home  for  a  life-time.— Williams  r. 
Dickenson,  (FLa.)  9  So.  847. 

Constable. 

See  Sheriff  $  and  Comttiblea. 


CONaTITUTIONAXi  LAW. 

Regulation  of  liquor  traffic,  see  Jntoxtcotinff 
uors,  1,  3. 

Bight  to  jury  trial,  see  £min«Ht  Domain.  4. 
TlUes  of  law,  aee  Statutes,  9-4. 

Amendment  to  constitution. 

1.  In  proceedings  for  mandamus  to  compel 
the  secretary  of  state  to  publish  a  proposed 
amendment  to  the  constitution  respondent  made 
return  that  the  secretary  of  the  senate  had  en- 
teni  the  proposed  amendment  <m  the  senate 
Journal  without  authority.  It  appeared  that 
alter  having  been  passed  and  entered  on  the  jour- 
nal by  the  secretary,  It  was  vetoed  by  the  gov- 
ernor. On  being  passed  by  the  house  ovn-  the 
veto,  and  transmitted  to  the  senate,  it  was  re- 
ferred to  the  senate  Judiciary  oommittee,  which 
in  its  report  recited  that  the  amendment  had 
been  spread  on  the  Joomal.  Held,  that  this 
was  a  ratification  of  the  secretary's  act  in  spread- 
ing the  amendment  on  the  jounial,  if  any  sucli 
ratification  was  needed.— State  t.  Haaon,  (Ia.) 
9  So.  775. 

8.  Const.  La.  art.  2G6,  declares  that  i»oposI- 
tlons  tCT  amradment  may  be  made  by  the  general 
assembly  If  two-thirds  of  all  the  membera  shall 
concur  therein,  after  such  proposed  amendments 
have  been  read,  and  that  such  proposed  amend- 
ments, together  with  the  yeas  and  uurs  thereon, 
shall  be  entered  on  the  ]onmaL  JHeld.  that  the 
secretary  of  the  senate  and  clerk  of  tne  hooee 
have  author)^  to  spread  a  proposed  amendment 
on  the  Journal  alter  it  has  been  voted  for  by  two- 
thirds  of  the  members,  without  express  antotMrt^ 
from  the  senate  or  hottse.- State  r.  Uaaon,  (Ija.) 
980.  TTfc  ^  I  ^  ' 
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S.  Const  La.  art  iK(6,  provides  that  a  propo- 
sftion  for  tbe  amendment  of  the  consUtatiou  shall 
be  BUbmittad  to  the  electors  fortheir  approval  or 
re}eotlon,  and,  if  a  majority  shall  approve  and 
ratify  the  same,  tbe  amendment  shall  constitnte 
a  part  of  the  constJtatlon.  The  <mly  action  pro- 
vided for  by  the  governor  {»  febat  he  iball  make 
known  the  reanlt  of  the  election  by  his  procla- 
mation. Held,  that  the  proposition  to  submit  the 
amendment  ii  merely  a  propoeltion,  and,  when 
voted  for  by  a  majority  of  the  electors,  becomes, 
not  a  lair,  out  a  part  ot  tbe  conatttution,  and  the 
proposition  need  not  be  submitted  to  tbe  governor 
lor  his  approvaL— Btate  v.  Mason,  (La.)  0  So. 
7T0. 

4.  A  proposition  to  amend  tbe  constitntlon  by 
liioorpoiratintf  tiiorein  **An  arMole  <m  levees, 
achools,  charities,  penstona,  drainage,  and  Iot< 
terles, "  which  grants  to  a  person  authority  to 
conduct  a  lottwr  in  consideration  of  a  certain 
Bum  of  money  to  be  paid  the  state  at  intervals, 
and  to  be  spiled  in  certain  proportions  to  pub- 
lic spools,  to  levees,  to  oharities,  to  pensions, 
mad  to  drunage,  lias  one  ot^ect,— the  granting 
at  authority  to  condoct  a  lotteiTi— and  does  Dot 
contain  more  than  one  amenommt  within  the 
meaning  of  Const  La.  art  ^6,  which  provides 
tiiat  when  more  than  one  amendment  shall  be 
submitted  at  the  same  time  they  shall  be  so  sub- 
mitted as  to  enable  the  electors  to  vote  on  each 
amCHidment  separately.  Bkbadx,  J.,  dissenting. 
—State  V.  Mason,  (La.)  9  So.  770. 

 Approval  by  goTomor. 

5.  Tixe  fact  that  an  amendment  totheconstltn- 
tion  proposed  by  the  legislature  to  be  submitted 
to  the  vote  of  the  electors  contains  provisions  for 
the  conduct  of  the  election  does  not  make  the 
proposition  a  matter  of  legislatfOD,  so  as  to  ren- 
der it  subject  to  the  approval  or  disapproval  of 
tbe  governor;  and  his  veto  thereof  Cb  witfaoat 
any  effect  whatever,  and  oamtot  be  given  effeot 
by  BuhaeqQent  action  of  ttie  legislatore.  Fbhnsb 
and  Bhbaoz,  JJ.,  dissenting. -43tato  t.  Muon, 
(La.)  if  So.  776. 

LegialatlTe  powers. 

d.  The  lee^siature  may  make  the  tax-deed 
conclusive  evidence  at  compliance  with  every 
requirement  which  the  l^slature  might,  in  the 
original  exercise  of  its  discretion,  have  dispensed 
wiUij  and  may  validate  retrospectively  the  pro- 
ceedlogi  whlob  tbQy  might  have  antboriaed  in 
advance.— Areanx  r.  Hegrotto^  (La.)  9  Bo.  BOB. 

Kz  post  fiujto  laws. 

7.  Act  Sla.  May  2S,  1891,  (Bt  o.  40TB,)  deOlar> 
Ing  that  no  person  shall  be  confined  more  than  00 
days  for  non-payment  of  a  fine,  and  providing  for 
his  discbarge,  if  so  confined,  on  application  of 
the  proper  courts,  and  a  showing  of  inability  to 
pay,  though  it  applies  to  persons  confined  on  sen- 
tence before  passage  of  the  act,  is  not  In  conflict 
with  Const  Fla.  art  8,  S  83,  declaHng  that  "the 
repeal  or  amendment  of  anycriminal  statute  shall 
not  affect  the  prosecution  or  pnnishment  of  wiy 
crime  committed  before  such  repeal  or  amend- 
ment. "— Bx  parto  Fells,  (Fla.)  0  Bo.  888. 

Vested  ligtits. 

8.  The  provision  of  Code  Ala.  1888,  |  187a 
that  payment  of  adebt  secured  by  mortgage  shall 
have  the  effect  to  divest  the  title  out  of  the  mort- 
gagee. Is  but  a  change  of  remedy  from  the  common- 
law  rale,  and  does  not  affect  any  vested  right— 
Abbett  V.  Page,  (Ala.)  9  tki.  8^ 

Police  power. 

9.  The  right  of  tbe  city  of  Kew  Orleans  to  take 
the  land  of  a  riparian  proprietor  to  enlarge  a  road- 

which  has  been  encroached  on  by  the  waters 
of  the  river  is  an  exercise  of  the  police  power  vested 
In  the  city  by  the  state,  and  not  of  the  power  of 
eminent  domain ;  and  hence  an  ordinance  directing 
the  appropriation  of  land  forsuoh  apurpose,  with- 
out compensation  to  tbe  riparian  proprietor,  is  not 
In  oonfllot  with  either  tbe  federal  or  state  constitn- 
tlon.—iUudi  V.  Clt^  of  New  OrlMns,  (La.)  9  So.  478. 


OONTEHFT. 

A4}iidioation— Want  of  notice. 

A  redtai  in  an  omer  in  the  reooard  of  a 
oanse  In  which  contempt  proceedings  arose  to 
the  effect  that  such  proceeding  or  "rale"  to  show 
cause  is  still  pending,  and  a  refusal  to  hear  the 
part;  or  her  counsel  in  any  further  steps  until 
the  matter  of  contempt  should  be  "disposed  of, " 
and  a  further  recital  in  an  order  of  reference  to 
take  testimony  in  behalf  of  the  other  party  to 
the  canse  that  the  "rale"  had  been  "granted, " 
and  '^to  vrtiidt  rule  the  laid  defendant  being- 
considered  to  stand  In  contempt  of  the  court  In 
tbe  premises, "  will  not  be  regarded  as  an  ad- 
judication ia  contempt  proceedings,  of  which 
there  has  been  no  notice  to  the  party  charged 
with  contempt— Palmer  v.  Falm«r,  (Fla.)  9  Bo. 
657. 

Contest. 
Of  will,  see  Wills,  7-12. 

CONTINUANCSB. 

In  criminal  cases,  see  Criminal  Law,  10-18. 

ZHsoretion  of  oonrt. 

1.  Motions  to  postpone  a  trial  to  a  later  day 
of  the  term,  like  applications  for  continuancea 
from  term  to  term,  are  addressed  to  the  discre- 
tion of  the  court— Alabama  U.  S.  R.  Co.  r.  HitL 
(Ala.)  9  So.  732. 

Absence  of  parties. 

8.  A  continuanceon  account  of  the  absence  of 
one  of  the  parties  to  a  suit  is  a  matter  left  to  the 
sound  discretion  of  the  trial  judge,  and  bis  re- 
fusal thereof  will  not  be  intenerel  with  unless 
manifestly  iinlu^it— Laboniaae  v.  Orleans  Cotton- 
Rope  Mannf'g  Co.,  (La.)  eBo.408. 

Atlisenoe  of  witness. 

8.  There  is  no  error  in  refusing  a  continu- 
ance, asked  on  the  ground  of  the  absenoe  of  a 
witness,  where  he  is  soown  to  be  a  transient  per- 
son without  bnsiness  or  other  ties  in  the  state* 
and  where  defendant  and  his  attorney  admit  that 
they  have  no  knowledge  of  his  wheawabouts,  and 
have  no  reason  to  believe  his  attendance  could 
be  secured  at  any  future  time.— Carbeny  v.  Wor- 
rell, (Miss.)  0  Bo.  890. 

Conditions. 

4.  Under  MoClel.  Dig.  Fla.  p.  SBO.  1 107,  which 
empowers  the  court  to  adjourn  a  trial,  "subject 
to  such  terms  and  conditions,  as  to  costs  and 
otherwise, "  as  It  may  think  fit  the  court  may 
order  the  taxation  and  entry  of  a  Judgment  for 
costs  accrned  in  a  cause  as  a  condition  for  the 
granting  of  an  application  for  a  temporary  post- 
pon«nent  of  tbe  uiaL— Williams  v.  Dickenson^ 
(Fla.)  e  Bo.  847. 

00NTRA0T8. 

Bee,  also.  Assignment;  Carriers:  CTuUtel  Morf- 
aagea;  ConJUct  oif  Laxos,  K;  Covenants;  IHed: 
Frauds,  Statute  of;  fVatiduIent  ConiMn/onoM; 
Jnsiira»ce;  Interest;  2«andIord  and  Tenant; 
Mntter  and  Servant;  Mortgnges;  NegntActble 
InstrumentB;  Partnership;  Pledge;  Prfiiclpal 
and  Agent:  Principal  and  Sure^:  Sale;  Spe- 
cific Performance;  Vendor  and  vendee. 

Damages  for  breach,  see  Damages,  S,  (L 

For  convict  labor,  see  Convicts. 

Gambling  consideration,  see  Oamlng,  4. 

Of  corporations,  see  Corporations,  7-10; 

school-district,  see  ^'chooto  and  5ehooI-i>i»- 
irlcbi,  1. 

Reformation,  see  Equity,  9-11. 

Rescission,  see  Equity,  18-30. 

With  city,  see  Jfunictpal  Corporations,  7-10. 

Mutuality. 

1.  Auagreement  underwhlch  trees  have  been 
taken  possession  of  and  belted  will  not  bo  de- 
creed null  beoaase  signed  bv  the  transferrer 
alone.— Bnmsiard  r.  Verret,  (La.)  9  Ba  90B. 
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Validity— Option  to  imrohase  lands. 

2.  The  sole  of  a  right  or  option  to  parohaK 
oertain  lands  at  stated  prioea  is  a  valid  contract 
—Hanna  v.  Ingram,  (Ala.)  fi  So.  m. 

Xxplrabon  of  contract. 

8.  Where  the  8chool-l>oar4  has  granted  to  a 
person  the  rl^t  for  one  year  to  deaden,  cut 
dovra,  and  trail  treea  from  swamp  school  land, 
anch  person  acquires  no  rleht  in  trees  which  he 
helts  after  expiration  of  the  year,  unless  there 
has  been  au  extension  of  the  ood tract. — Broos- 
sard  V.  Verret,  (La.)  9  So.  906. 

Action  on  oonUraot. 

4.  Where  a  contract  for  grading  provides  that 
defendant  shall  be  credited  so  much  for  earth  re- 
moved by  Its  steam-shorel,  and  plaintifl  Intro- 
duces no  evidence  that  the  credit  had  already 
been  allowed,  It  is  not  error  to  instruct  that  the 
amount  of  It  might  be  deducted  from  plaintiff's 
recovery.  —  O'Brien  T.  Annfaton  Pipe-Works, 
(Ala.)  9  So.  415. 

5.  Where  a  creditor  holding  a  policy  on  the 
life  of  his  debtor  contracts  with  the  debtor's 
widow  to  pay  her  part  of  the  policy  when  col- 
lected, in  consideration  "that  she  is  to  do  all 
within  bar  power  in  aid  of  the  collection  of  the 
polloy,  **  the  widow  cannot  recover  the  amount 
a^roed  to  he  paid  her,  If,  after  making  the  con- 
tract, she  voluntarily  makes  affidavit  that,  at  the 
time  the  creditor  took  out  the  policy  on  Her  hus- 
band's life,  the  debt  was  much  less  than  the  pol- 
icy, as  8Qch  affldavit  does  not  aid,  bat  retards, 
the  collection  of  the  policy.— Alexandw  T.  San- 
ders, (Ala.)  9  So.  62t 

 Pleading. 

6.  Having  declared  on  a  oootract,  It  Is  not  pos- 
sible to  recover  on  a  qiuintum  TneruU. — C!oD&an 
V.  City  of  New  Orleans,  (La.)  9  So.  31. 

7.  In  an  actiou  by  a  county  for  breach  of  a 
contract  whereby  defendant  bired  certain  convict 
labor.  It  Is  no  ground  for  demurrer  that  the  com- 
plaint fails  tu  state  wherein  and  how  plaintiff 
suffered  damage,  since  a  mere  unwarranted 
breach  thereof  enutles  it  toat  lesat  nominal  dam- 
ages.—Tramnieil  T.  Chambers  Ooonty,  (Ala.)  9 
So.  SIB. 

&.  In  an  action  to  recover  the  consideration 
tor  the  surrender  of  &  lease,  an  allegation  and 
proof  that  plaintiff  snnendwed  the  lease,  witii- 
out  stating  to  whom,  are  sufficient.— DuMr  r. 
Ohlaader,  (Ala.)  9  So.  86L 

Gontributloiu 
Betwaau  suretieB,  see  Principal  and  Suretih  S-8. 

Contributory  Negllgenoo. 

Sea  NegUgmee,  5-7. 

Conveyances. 

See  ChnttelMnrtgnget;  Covenants;  Deed;  Frmtd- 
vlent  Ctmveyatieet;  MorUiageB;  Sale;  Vendor 
and  Vendee. 

ooirviCTS. 

Contract  for  labor. 

The  statute  of  Alabama  prorldes  that  no 

contract  for  convict  labor  shall  be  made  previous 
to  the  iBt  day  of  March,  1887,  to  uontinuo  longer 
than  the  Ist  day  of  January,  1888.  Held,  that  a 
eontiract  for  convict  labor,  which  was  to  extend 
from  January  1,  1886,  to  January  1,  1889,  is  not 
void  in  toto,  but,  if  void  at  all,  only  as  to  the 
time  after  January  1,  IS88.— Trammell  T.  Cham- 
bers County,  (Ala.)  9  So.  815. 

COBPOHATIONS. 

See,  also.  Carriers;  Borae  and  Street  RaUronda; 
IntUTimce;  Munictpal  Corporation*;  ituii- 
Tvad  Companies ;  TBlegrapb  Componiei. 


Actions  against,  parties,  see  THacovery,  8. 
Blsetlfflt  of  crfBoers,  Jorisdlotloa  of  <»iiiit7,  as* 
fguttl/,  6. 

Qarnlshment  of  debt  doe  from  foreign,  see  Oar- 

n(ii?unettt,  8. 
Levy  on  stook.  see  Attachment,  6. 
LiabUity  of  pledgee  of  stock,  see  Pledge,  3. 
Subsoriptlon  In  wife's  name,  see  Hwband  and 

Eridenoe  of  incorporation. 

1.  The  minutes  of  the  meetings  of  a  corpora 
tion.  If  Identified,  or  shown  to  be  correct  or  ao- 
thorltatively  made,  are  prima /acte  evidence  of 
the  preliminary  prooeedfngs  for  its  incorporation, 
ud  are  admissible  to  show  that  in  the  subse- 
quent Incorporation  oi  a  company  of  another 
name,  under  a  modified  charter,  to  take  the  plaoe 
of  the  original  company,  there  was  no  change  or 
departure  from  the  onginal  character  and  pnr- 
poses  of  SQch  company.  Berersing  6  Bo.  40.— 
Bemple  t.  Oleno,  (Ala.)  9  So.  2fl& 

Powers  of  officers. 

3.  Members  of  a  beard  of  directors,  who  are 

necessarily  8hsreho.ders,  enjoy,  like  the  other  cor- 
porators, the  right  to  dispose  of  their  stock,  and 
tndlviduaUy  are  amenable  to  no  aocount  tlwrefor. 
-Trlsooni  t.  Wiuship,  (La.)  9  Ho.  88. 

8.  A  board  of  directors  which,  in  furtherance 
of  the  vote  of  the  required  majority,  dlrecta  a  total 
cessation  of  the  business  of  the  corporation  and  a 
liquidation  of  its  affairs  acts  within  the  sohere  of 
Its  lawful  authority,  and  Is  not  chargeable  with 
any  loss  which  the  measure.  In  Its  execution,  may 
enuil  on  the  minority.— Trisconl  T.  Wiiiship^(La.J 
9  So.  29. 

 Illegal  contracts. 

4.  Where  a  director  and  superintendent,  on 
behalf  of  the  corporation,  contracts  with  «  third 
person  for  work  and  material,  paying  him  an  ex- 
cessive price  therefor,  or  reserving  to  himself  in- 
dividaally  a  disoount  or  comioission,  he  ia  liable 
to  account  to  th«  corporation.— Perry  r.  Tuwk- 
loosa  Cotton-Seed  Oil-Hill  Co.,  (Ala.)  9  So.  SI7. 

6.  The  president  of  a  corporation,  for  the 
purpose  of  gaining  control,  convened  a  meeting 
of  the  directors,  and  presented  his  account  for 
work  done  for  the  corporation,  and  the  accoant  of 
third  persons  for  material  furnished  it  under  » 
contract  made  by  him,  in  payment  of  both  of 
which  accounts  stock  in  the  corporation  was  is- 
sued, such  third  persons  agreeing  with  the  presi- 
dent to  hold  their  shares  for  bis  beneflL  The  ao- 
counts  were  not  audited  nor  their  correctness  in- 
vestigated. There  were,  besides  the  presidentk 
only  two  other  dlreotors  at  the  meeting,  both  of 
whom  owned  little  stock  and  were  hia  tools. 
Held,  that  a  demurrer  to  a  bill  asking  cancella- 
tion of  the  stock  so  issued  was  Improperly  sus- 
tained.—Ferry  V.  Tuscaloosa  C!ottou-Seea  Oil- 
Mill  Co.,  (Ala.)  9  So.  217. 

6.  Xn  a  snit  by  a  stockholder  against  the  olli. 
oers  and  directors  of  a  corporation,  for  an  ac- 
counting, the  bill  is  demurrable  if  it  merely  al 
leges  that  fees  were  paid  to  at+omeys  who  were 
employed,  not  In  good  faith,  but  merely  for  the 
purpose  of  resisting  complainant's  efforts  to  n- 
dress  the  wrongs  conunltted  against  her  by  de- 
fendants, but  does  not  set  forth  facta  to  show 
the  malajldef.— Farry  v.  Tosoaloosa  Cotton-Seed 
Oil-lQll  <^.,  (Ala.)  9  Bo.  Sir. 

Contracts. 

7.  Id  an  action  against  a  corporation  on  a 
contract  made  by  one  alleged  to  be  its  agent, 
chaises  which  submit  to  the  jury  the  construc- 
tion of  by-laws  ot  the  oompany  relating  to  the 
appointment  and  powers  of  agents  are  properly 
refused.— Tennessee  River  Truisp.  Co.  v.  kmv&- 
naugb,  (Ala.)  9  So.  395. 

8.  it  is  a  quMtion  of  fact  for  the  Jury,  and 
not  one  of  law.  whether  the  use  of  a  bance  falls 
within  the  scope  of  Uie  boslness  of  a  corpcwa- 
tlon  chartered  to  operate  steam-boats  on  a  navi- 
gable river,  and  to  carry  freight  and  passengers. 
—Tennessee  River  Traosp.  Co,  t.  KaranaaaA* 
CAla.)  9  Bo.  SeS. 
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B.  The  stockholders  of  s  water  - worin  oorpo- 
ratiOD,  organised  ander  the  laws  of  Kansas,  met 
at  Natohes,  Miss.,  and  passed  resolatious  aathor- 
Ising:  its  board  of  directors  to  issue  bonds,  and 
execute  a  mortgage  to  secure  such  bonds,  which 
the  boairtt  of  directors  did  in  pursuance  of  such 
resolution.  Held  that,  though  the  etockbolders' 
meeting  was  Illegal,  the  mortgage  was  valid,  In 
asmtich  as  the  board  of  directors  had  power  to 
mortgage  the  property  without  special  authority, 
unless  restrained  by  tbe  tdiarter  or  by-laws  or 
the  law  of  S^ansas.  — Thompson  t.  Natches  Water 
«  Itewer  Co..  (BClss.)  9  So.  881. 

10.  Code  Ala.  S|  ISIST-ISU,  providing  the  mode 
tn  which  mining,  quarrying,  or  manufacturing 
cwpcHrations  may  be  formed,  confers  on  such  cor- 
poratl<m8  power  <*to  carry  on  the  business  or  ac- 
complish uie  purposes  expressed  in  the  declara- 
tion. "  The  declaration  oi  defendant  company  ex- 
pressed its  business  to  be  "the  manufacturiug, 
r^pairiDB,  buying,  selling,  and  operating  machin- 
ery ot  all  kinds,  and  all  such  other  business  per- 
taiuiug  or  belonging  to  maohlne-shope  or  foun- 
dries. It  afterwards  made  a  contract  to  furnish 
plaintiff  with  ioe  weekly.  Held,  t^t  the  con- 
tract was  ultra  vires,  and  plaintiff  cannot  reoorer 
tor  its  breach.— Simmons  r.  Tn»r  Iron-Works, 
<Alft.)  e  So.  UO. 

Stock — TrazufiBr. 

11.  Under  Code  Ala.  S  1670,  which  prorides 
that  no  transfer  of  corporate  stock  shall  be  valid 
as  against  bona  flde  creditors  "except  from  the 
time  such  transfer  shall  have  been  registered  or 
made  on  the  books  of  the  corporation,"  atransfer 
of  stock  as  collateral  security  for  a  loan  passes 
no  title,  as  against  a  subsequent  attachment, 
where  it  Is  not  registered,  and  no  demand  Is 
made  ftnr  the  transfer  on  the  books  of  the  corpo- 
ration until  after  the  levy.— Abels  t.  ICobile 
Real-Estate  Co.,  (Ala.)  9  Bo.  438;  Planters*  & 
Herchants'  Ins.  Co.  t.  Same,  Id. 

 Illegal  iBBue. 

12.  An  original  Issue  on  credit  of  stock  in  a 
ocTporation  at  less  than  half  its  par  value  is  in 
violation  of  Const  Ala.  art.  14,  $  6,  which  pro- 
bibita  fictitious  increase  of  stock,  or  the  is)>ue  of 
atO(^  except  for  money,  labor  done,  or  money  or 
property  actually  received.— Ferry  v.  Tuaoaloosa 
OxOoDrSaed  Oil-HiU  Co.,  (Ala.)  9  Bo.  Sir. 

Stookbolders. 

13.  The  subscription  books  of  a  oorporatlon 
are  prima  facie  evidence  of  tbe  fact  of  the  sub- 
acrtptlon  ot  those  appearing  thereon  as  stock- 
holders. 6  So.  4ft,  reversed. — Semple  v.  Olenn, 
(Ala.)  9  Bo.  2fl5. 

14.  A  majority  of  the  stockbolders,  whose  voui 
is  duly  expressed,  has  the  power  to  determine  that 
tbe  business  of  the  corporation  shall  be  stopped  al- 
together, and  ita  afbira  liquidated,  in  the  absence 
of  any  adverse  prohibition  or  provisloD  In  the 
charter  or  in  tiie  law.— Triaconl  v.  Winship,  (La.) 

15.  A  stocldioMer  cannot,  to  escape  liability 
as  such,  contend  that  the  oorporatlon  was  not 
legally  inooriiorabed,  and  that,  since  it  was  with- 
out power  to  issue  stock,  he  never  bcwame  a  stock- 
holder.— National  Commercial  Bank  v.  HcDon- 
nell,  (Ala.)  a  So.  149:  Dorgan  v.  Same,  Id. ;  Bush 
V.  Same,  Id. ;  McUUlan  v.  Hame,  Id. 

16.  Where  the  state  acquiesces  In  the  exist- 
ence of  a  corporation  which  has  not  strictly  com- 
plied with  the  law,  a  stockholder  cannot  attack 
the  validity  of  its  incorporation. — National  Com- 
murcial  Bank  v.  McDonnell,  (Ala.)  9  So.  149; 
Dorgan  v.  Same,  Id. ;  Bush  v.  Same,  Id. ;  Ua- 
Ifillan  V.  Same.  Id. 

 Liability  to  creditors. 

17.  One  who  becomes  a  stockholder  in  a  cor- 
poration, after  the  passage  of  a  law  lessening 
the  lUbilitv  of  stockhnlders  to  creditora,  is 
equally  liable  with  the  old  stockholders,  under 
the  former  law,  to  creditors  whose  claims  existed 
previoQs  to  the  change  of  law. —National  Com- 
mervial  Bank  v.  McDonnell,  (Ala.)  fl  Bo.  149; 


Dorgan  v.  Same,  Id. ;  Bush  v.  Same,  Id. ;  Ifo- 
Millan  v.  Same,  Id. 

18.  In  order  to  enforce  the  additional  liabilltj 
of  stockholders  over  and  above  their  doua  «a 
stock  subscriptions,  which  is  provided  in  tame 
ot  creditors  of  insolvent  and  dissolved  coiporm- 
tions  by  Const.  Ala.  art.  18,  {  8,  and  Code  Ala. 
i  1760,  the  prpperinvoeeding  is  a  chancery  suit 
to  which  all  stockholdws  are  parties,  and  sou- 
Joinder  of  some  of  them  wiU  render  tbe  bill  de- 
murrable.—SViend  V.  Powers,  (Ala. )  9  So.  893. 

IB.  In  an  action  to  marshal  the  assets  of  a 
poration,  torequire  the  stockholders  of  an  insolv- 
ent corporation  to  pay  unpaid  subscriptions,  and 
to  restrain  the  enforcement  of  a  material-man's 
lien,  creditors  holding  mortgage  and  vendors' 
liens  were  made  defendants.  It  appeared  that  A, 
one  of  the  creditors,  had  famished  the  corpcm- 
tion  with  supplies  upon  an  agreement  with  B., 
who  held  a  mortgf^  on  the  corporate  property, 
that  the  latter  would  not  enforce  his  lien  unul 
A  was  paid.  Beld,  that  A.  acquired  no  lien  on 
the  propertv  as  against  the  corporation,  and  hia 
claim  of  priority  as  against  B.  involved  no  oon< 
trovorsy  with  the  other  creditors.— Warren  v. 
Wetumpka  Lumber  Co.,  (Ala.)  9  Bo.  186. 

20.  Defendants  organized  a  corporation  with  a 
ciH>itaI  stock  of  tSRO,000,  and  subscribed  for  the 
whole  amount.  In  payment  of  their  subsoriptton 
they  transferred  to  the  company,  without  actual 
fraud,  a  bond  for  Utle  tor  land,  for  which  Uiey 
had  paid  only  95,000.  For  the  balance  of  tbe  pur- 
chase money  (about  {.WtOOO)  the  company  execut- 
ed its  notes.  The  land  was  worth  no  more  than 
was  paid  for  it.  Beld  that,  under  Const.  Ala. 
art  14,  t  6.  prohibiting  the  issue  of  stock  except 
for  money  or  woperty  actually  received,  and 
Code  Ala.  1876,  %  1805,  requiring  all  stock  sub- 
scriptions to  be  {wld  in  lAoney,  or  In  labor  or 
property  at  Its  money  value,  defendants  are  lia- 
ble to  credltmni  <^  the  ocMrporatlon  to  the  extent 
of  the  difference  between  the  value  of  the  prop- 
erty and  the  amount  of  their  snbst^rlption.— Ely- 
ton  Land  Co.  v.  Birmingham  Warehouse  &  Ele- 
vator Co..  (Ala.)  9  So. 

Foreign  oorporatlon— Bight  to  transact 
bnsliiess. 

31.  Const  Ala.  art  14.  %  4,  prohibiting  a  tor- 
elgD  corporation  from  dolngbusincss  in  thestate. 
Without  having  an  agent  and  known  place  of  bus- 
iness In  the  stete,  was  not  Intended  to  interfere 
with  interstete  commerce,  and  does  not  prevent 
a  foreign  corporation  from  selling  a  merchant  of 
the  state  goods  to  be  shipped  into  the  stata-^ 
Ware  v.  Hamilton  Brown  Shoe  Ca,  (Ala.)  9  Bo 
186. 

23.  Where  a  foreign  corporation  has  a  duly- 
appointed  agent  In  the  steto,  who  has  a  place  of 
business,  on  the  inside  walls  of  which  is  dis- 
played a  sign  beurlng  the  name  of  the  corpora 
tion,  and  his  own  name  as  agent,  and  on  the  out- 
side a  sign  bearing  his  namn  and  business,  and 
who  Is  autborlzed  to  receive  service  of  process 
binding  the  corporation,  there  is,  in  the  absence 
of  statutory  enactments,  a  suScient  compliance 
with  Const  Ala.  art  14,  {  4,  prohibiting  a  for- 
eign corporation  from  doing  business  In  the  state 
without  having  a  "known"  place  of  business, 
and  an  authorized  agent  therein.— New  England 
Mortg.  Security  Co.  v.  Ingram.  (Ala.)  9  .Sa  140 

28.  Const  Ala.  art  14,  S  4,  movldea  that  no 
foreign  corporation  shall  do  business  in  the  state 
without  having  at  least  one  known  place  of  bus- 
iuess,  and  an  authorized  agent  thOToln.  Act  Ala. 
Feb.  1686-^7,  p.  102,  requires  foreign  corpora- 
tions to  designate  sum  puce  and  agent  by  filing 
a  notice  with  the  secretary  of  state.  Said  seo* 
tion  of  the  coustitation  further  provides  that  snch 
corporation  may  be  sued  In  any  county  where  it 
does  business,  by  service  of  process  on  an  agent 
anywhere  in  the  state.  H^eld,  that  the  designa- 
tion of  such  agent  Is  merely  lor  the  purpose  of 
suit  against  the  corporation,  that  he  nofid  not 
have  any  power  todo  business,  and  therefore  that, 
In  a  suit  by  a  foreign  corporation  to  foreclose  a 
mortgi^,  the  bill  need  not  aver  facte  to  show 
that  tbe  agent  designated  had  snUvvity  to  exer- 
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else  any  oorporate  fanotions.— ITelms  7.  Edln- 
InuBh-Ameriaan  Land  Hxactg,  Co.,  (AU.)  9  Bo. 

■34.  VThtaee  the  owner  of  a  plantation  altaatad 
In  this  state  applies  for  a  loan  in  another  state 
to  the  agmt  of  a  foreign  corporation,  and  the 
notes  and  mortgaffe,  though  executed  In  this 
state,  are  deliTerod  and  made  payable  in  such 
other  state,  the  transaction  Is  not  a  riolation  of 
Const.  La.  arL  286,  providing  that  "no  foreign 
corporation  shall  do  any  busfiieBB  In  this  state 
without  having  one  or  more  known  plaoes  of  bos- 
IneM,  and  an  authorised  agent  or  agents  in  this 
state  npon  whom  process  may  be  sanred.  ^  -~ 
Reeves  v.  Harper,  (!«.}  »  Bo.  lOi;  UaxweU  t. 
Reeves,  Id. 

Foreign  corporation — ^Pleading  In  action 
to  foreclose  mortgage. 

85.  .Act  Ala.  Feb.  18SH-87,  p.  103,  |  8,  provides 
that  It  shall  not  be  lawful  for  any  person  to  act 
as  agent  or  transact  any  business  for  a  fweign 
oorporatiou  until  the  corporattoa  has  complied 
wlUi  the  requirementa  of  the  act.  Held,  In  a 
salt  to  foreclose  a  mortgage,  that  a  bill  was  not 
demurrable  for  failure  to  allege  such  compliance, 
the  presumption  being  In  favor  of  a  eomplianoe. 
— Nelms  V.  £dlnbargh-Amerlcatt  Ziand  Hortg.  Co. 
(Ala.)  9  80.  UL 

COSTS. 

In  partition,  see  Partition,  8» 

Diaoretion  of  court. 

1.  The  impositloD  of  oosts  Is  discretionary 
with  the  court.— Coonor  v.  Armstrong.  (Ala.)  9 
8a  81& 

Coats  on  appeal. 

9.  Upon  afflrmance  of  an  order  of  a  ]ndge  of 
probate  enlarging  a  minor  olalmed  as  an  appren- 
tloe  In*  appellee  and  restrained  of  his  liberty  by 
defendant,  the  appellee  is  entitled  to  recover  on 
the  appeal-bond  reasonable  attorney's  fees  ex- 
pendea  in  the  appellate  proceedings.— Bhows  v. 
Fendi7,  (Ala.)  9  80.  issi. 

8.  On  afBnnance  of  an  order  enlarging  a 
minor  claimed  as  an  apprentice  by  appeUee, 
aa  the  appeal  does  not  supersede  the  order  of 
enlargement,  the  appellee  Is  not  entitled  to  re- 
cover damages  In  an  acUon  on  the  bond  for  loss 
of  the  services  of  his  apprentioe  pending  the  ap- 
peal.—Shows  V.  Pendry,  (Ala.)  9  Bo.  462. 

4,  Nor  can  he  recover  for  looney  paid  the 
sheriff  for  delivering  the  apprentioe  to  him  after 
the  affirmance,  as  neither  the  order  enlarging  the 
apprentice  nor  its  afSrmance  entitled  him  to  such 
delivery.— Shows  v.  Fendry,  (Aia.)  &  Bo.  4tt!i. 

JEn  orlminal  oases. 

5.  In  the  taxation  of  costa  against  the  state 
In  the  supreme  court,  entries  appearing  in  the 
transcript  that  have  no  oonnectlon  with  the  cause 
will  be  ezdaded.— Hawkins  v.  StatOk  (FU.)  0 
Sou  6B8. 

Co-Tenancy. 

Bee  Tenancy  in  Common  and  Joint  Temmoy. 

Coonter-Claim* 
Bee  SetrOff  and  Counter-Claim. 

COXTNTTBS. 

Board  of  health,  see  Health. 

Oonntr  warranta,  see  Limitation  of  .^loMont,  8. 

County-Beat  election. 

1.  The  declaration  by  the  police  Jury  of  the 
parish  of  Bossier,  La.,  of  the  result  of  an  eleo* 
tloo  to  change  the  parish  seat  from  Bellevue  to 
Benton,  In  favor  of  Benton,  had  the  effect  of  mak- 
ing Benton  the  de  facto  parish  seat  under  Laws 
La.  1688,  Act  No.  38,  which  makes  it  tbe  duty  of 
tne  Jury  "to  proolaimthe  resnitof  said  election," 
and  of  ita  president  to  declare  the  place  so  pro- 
olalmad  "to  be  the  parlshseat  of  Bossier  partUL;* 


and  it  was  the  duty  of  the  Judge  of  the  aiamct 
court  to  hold  his  court  there,  as  the  parish  aeat^ 
—State  V.  Judge  Second  Judicial  District  Ck>art;, 
(IA>  9  Bo.  MS: 

Beoorda  of  county  board. 

2.  Laws  Fla.  1845,  o.  11,  $  8,  orfiranlzing  the 
board  of  county  commissioners,  made  the  jodKe 
of  probate  ex  oJJIdo  president  of  the  board,  and 
directed  that  he  should  keep  or  caose  to  be  kopt 
a  regular  record  of  the  proceedings  of  the  board. 
By  subsequent  changes  in  the  constitution  and 
laws  the  Judce  of  probate  was  done  away  with, 
but  the  provision  requiring  a  record  to  be  kept 
was  not  repealed.  Afterwards  the  clerks  of  the 
circuit  courts  were  made  also  clerks  ot  the  board* 
of  county  commissioners.  HcClel.  Dig.  p.  317,  { 
9,  (Laws  1859,  a  883,)  requires  the  board  to  keep 
its  hootcs  open  for  inspection.  Seld,  that  the 
clerk  of  the  board  of  commissioners  is  required 
to  keep  a  record  of  the  proceeding  of  the  board. 
—Johnson  V.  WakuUa  County,  (Fla.)  9  80.  090. 

Claims  against  county. 

8.  McClel.  Dig.  Fla.  p.  818.  {  1^  (Laws  1877. 
o.  9086,  I  8, )  providing  that  every  claim  agsinsfc 
any  county  in  the  state  shall  be  presented  to  tbo 
board  of  county  commissioners  within  one  year 
from  the  time  it  becomes  due,  or  shall  bebaned, 
does  not  apply  to  orders  or  warrants  drawn  by 
the  commissioners  on  the  county  treasnry,  Init 
only  to  snoh  claims  against  the  county  aa  liave 
never  been jpreaen  ted,  audited,  or  allowed. — 
Johnson  v.  Wakulla  County,  (Fla.)  9  So.  eoa 

Actions  by— Fleading. 

4.  Failure,  in  an  action  by  a  oonn^,  to  allege 
that  plaintiff  is  a  corporation  is  immaterial,  since 
the  court  takes  Judicial  oognisance  of  the  nH-- 
porate  existence  and  names  of  the  counties  of  the 
state.  —Trammel  1  v.  Chambers  County.  (Ala.)  ft 
Bo.  SlSu 

OOUBTS. 

See,  also.  Judge. 

Jf andomus  to,  see  Jfandomiu,  4 

State  courts. 

1-  since  tbe  drcult  oourta  of  appeal,  nader 
Const,  La.  art.  104,  have  power  to  issue  writs  of 
mandamus.  iHrohlbition,  and  certiorari  In  aid  of 
their  appellate  JnrlsdioUon,  the  anpervlaory 
powers  of  the  supreme  conrt,  nnder  Const,  art. 
90,  giving  such  court  control  and  general  super- 
vision of  all  inferior  oourts,  with  power  to  issue- 
wrtta  of  certiomrl,  prohibitlou,  and  mandamu»r 
caunot  be  invoked  in  a  oase  righttnlly  ^n^alai- 
ble  to  a  (dnmit  oonrt  of  appeals,  in  which  m  ap- 
peal has  been  granted,  returnable  to  that  oonrt.. 
to  test  the  sufficiency  of  the  amount  of  a  bond 
fixed  by  the  district  Judge,  ou  allowing  a  sos- 
penaive  appeal  tvom  a  Judgment  Tendered  by- 
nim;  but  for  such  relief  the  circuit  court  of  ap- 
peals most  be  applied  to.— State  t.  Judge  of 
Tenth  Judicial  DisL,  (La.)  9  Bo.  899;  Id.  900. 

5.  Code  Ala.  {  1425,  in  regard  to  working  tbe 
public  roads,  provides  that,  "if  any  persou. 
warned  falls  to  attend  or  send  a  substitute.. 
*  *  *  sneh  pttscm  most  pay  for  each  day*8  de- 
fault not  less  than  <me  nw  more  than  thrae  dol- 
lars, to  be  recovered  before  any  justice  of  the- 
election  precinct  in  which  such  road  Is,  in  the 
name  of  the  county. "  Hebl,  that  the  circuit  oourt 
did  not  hav9  original  Jurisdiction  to  heara  cause 
for  deJ^Qlt  of  a  road  hand.— <tanen  Covntj  t. 
Hall,  (Ala.)  »  Bo.  737. 

Powers  of  civil  district  court 

8.  Tbe  civil  district  court  for  the  parish  ox  Or- 
leans has  no  authority  to  enjoin  the  sneriff  of  tho 
criminal  district  court  for  the  same  parish  from 
executing  a  fi.  fa-  issued  on  a  money  judgment 
rendered  by  uie  latter  court  in  a  criminal  prosecu- 
tion against  a  surety  on  a  forfeited  appearance 
bond.— Arthurs  v.  VUler^  (La.)  9  80.  ISO. 
Chancery  courts. 

4.  A  bill  to  enforce  payment  of  certain  notes 
secared  by  deed  of  trnst  on  land  in  ICIssissipid 
alleged  that  the  notes  were  held      re^kleuta  oC 
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Tenaeuee,  who  were  jnada  defendants,  and  who 
nAiwd  to  dallfar  them,  except  on  payment  of  a 
demand,  which  eomplalaaDt  Tensed  to  letxignise, 
and  that  the  maker  refused  to  pay  the  notoe  with- 
out the  same  beinv  surrendered.  Held,  that  tha 
chancery  court  of  Misaiasippi  oould  not  acquire 
Jurisdiction  of  the  non-reaident  holdem  ol  the 
sotes  by  publication,  as  the  subject  of  the  action 
and  the  defendants  were  in  Tennessee.— Cocke  t. 
Brawer,  (Miss.)  S  Ba  823. 

COVBNAOTS. 

Against  Inotunbrances. 

1.  The  terms  "grant,  bargraln,  sell,  and  con- 
vey, "  used  in  a  deed,  are  declared  by  Code  Ala. 
$  1889,  to  import  an  express  warranty  against 
incumbrances,  but  "incumbraiices  done  or  suf- 
fered by  the  grantor"  only,  and  the  warranty 
does  not  cover  a  conveyance  of  mineral  risbts  in 
the  land  by  a  former  owner.— Parker  T.  Parker, 
(Ala.)  9  So.  426. 

Iiiabilitlea  on  warranty. 

2.  The  vendor  of  lands,  who  warrants  the  ti- 
tle, cannot  releem  them  from  a  prior  tax -sale  in 
such  a  manner  as  to  Invalidate  the  Utle  be  Is 
bound  to  warrant.- Wheeler  t.  McBaln,  (La.)  9 
So.  495. 

8.  vnea  the  vendor  obtains  from  the  state, 
•r  from  a  donee  of  the  state,  a  recognition  of  his 
rigrhts  In  lands  which  have  been  sold  for  taxes, 
and  a  relinqnlshment  of  all  claims,  and  a  return 
of  the  land  on  payment  of  the'  taxes,  though  the 
time  to  redeem  nad  expired,  he  cannot,  by  having 
the  title  placed  fn  the  name  of  another,  escape 
the  responsibility  of  a  warrantor.— Wheeler  v. 
UcBain.  (La.)  9  Bo.  4d5. 

4.  Where  a  perfect  Utle  exists  In  a  third  per- 
son; whereby  it  is  rendered  certain  that  a  vendor 
had  no  title,  there  is  such  an  eviction  as  will 
authorize  an  action  of  warrant?.— Bobbins  v. 
Martin,  (La.)  9  So.  108. 


CBEDIT0B8*  BnJi. 

Scope  of  bill. 

1.  Where  the  porpose  of  a  hlU  is  to  have  a 

chattel  mortgage  declared  a  Hen  on  property,  and 
to  restrain  parties,  who  claim  under  a  deed  of 
trust  charged  to  have  been  made  by  the  mort- 
gagor In  fraud  of  and  to  defeat  the  mortj^ge, 
frcm  interfering  with  the  property,  It  cannot,  on 
account  of  allegations  showing  that  a  Judgment 
at  law  has  been  obtained  against  the  administra- 
trix of  the  mortgagor,  and  that  his  estate  Is  in- 
solvent, be  treated  as  a  bill  to  subject  the  prop- 
erty to  the  payment  of  the  Judgment  as  being  as- 
sets of  his  estate,  and  liable,  notwithstanding 
the  allied  frandnlent  conveyance,  to  the  iates- 
tate's  Indebtednes*.— Hope  t.  Johnston,  (Fia.) 
98o.63a 

Parties. 

S.  Several  separate  creditors,  although  their 
claims  have  not  been  reduced  to  Judgment,  may 
malntian  a  bill  In  equity  to  subject  to  their  de- 
mands the  property  of  a  corporation  allwed  to 
have  been  dlsoosed  of  fraodulently.  Following 
Hanafacturtng  Co.  v.  Thompson,  9U  Ala.  IIM,  7 
So.  680.— Gibson  v.  Trowbridge  Fumitare  Co., 
(Ala.)  9  Bo.  m 

8.  Where  a  note  Is  made  payable  at  a  bank, 
and  Indorsed,  "Pay  E.  T.,  cashier,"  the  bank  is 
the  real  indorsee;  and,  Inasuil  in  equity  to  sub- 
ject lands  of  the  Indorser  to  the  payment  thereof, 
it  is  nnnecesAary  to  Join  the  cashier  to  repi%sent 
the  legal  title.— McGhee  v.  Importers*  &  Traders' 
NatTSank,  (Ala.)  9  Bo.  784. 

Pleading. 

4.  In  a  bill  under  Code  Ala.  {  3544,  which  pro- 
vides that  a  creditor  without  a  lien  may  file  his 
bill  in  chancery  to  subject  to  payment  of  his  debt 
property  which  has  been  fraudulently  conveyed, 
it  is  not  necessary  to  allege  that  there  had  been 
an  issue  and  return  of  execution  on  the  Judgment 
V.9so.— 60 


sought  to  be  enforced.  Wones  v.  Smith,  (Ala.)  9 
SoTlTS. 

5.  A  but  to  Bubject  the  propertj  oi  a  corpo- 
ratiu  1  to  the  claims  of  creditors  alle^  ed  that  one 
G.,  to  whom  it  was  claimed  a  fraudu  entdisposi- 
tioa  of  the  ocHupany's  property  wan  made,  had 
settled  the  Indebtedness  of  an  insolvent  firm, 
and  taten  Its  sporty  therefor;  tha'  he  after- 
wards sold  the  property  to  the  corporation,  one 
of  whose  members  had  been  a  partner  in  the 
firm,  taking  its  stock  in  payment,  and  that,  the 
corporation  becoming  insolvent,  he  took  its  stock 
In  trade  in  rwayment  of  the  money  expended 
by  him  in  settling  the  affairs  of  the  partnership; 
that  ho  paid  no  legal  consideration  for  the  stock 
in  trade;  and  that  neither  the  corporation  nor  its 
creditors  received  any  benefit  from  the  alleged 
sale.  Betd  a  sufficient  allegation  of  ^ud  in  the 
disposition  of  the  property  for  the  purposes  of  a 
demurrer. —Qibson  v.  Trowbridge  Furniture  Co., 
(Ala.)  8  So.  370. 

6.  Where  a  bill  by  several  creditors  to  sub- 
ject property  alleged  to  have  been  disposed  of 
fraudulently  by  their  debtor  states  that  '*tbe 
prices  for  the  goods  sold  by  them  are  owing,  un- 
paid, and  due, "  it  is  a  soffloient  allegation,  on 
demurrer,  tiiat  the  debts  were  due  and  demand- 
able  when  the  bill  was  filed.— Oil»on  v.  Trow- 
bridge Furniture  Co.,  (Ala.)  9  Bo.  870. 

7.  That  a  bill  to  subject  to  the  claims  of 
creditors  property  alleged  to  have  been  dis- 
posed of  fraudulently  by  their  debtor,  requires 
a  sworn  ansvver  from  only  one  of  the  defisndantB, 
Is  not  ground  for  demurrer.— Olbson  v.  Trow- 
bridge Furniture  Co.,  (Ala.)  9  So.  870. 

8.  A  bill  to  subject  to  the  claims  of  creditors 
property  alleged  to  have  been  disposed  of  fraud- 
ulently by  their  debtor,  should  set  forth  the  char- 
acter of  the  several  demands,  and  when  they  be- 
came  dne.— Oibaon  t.  Ttowbrldge  Fntnltnre  Ca. 
(Ala.)  9  B<k  870; 


(tr.tmtnaij  law. 

See,  also,  BoU;  Omnd  Jury;  Hnbeaa  Corpna: 
ind(cC?nent  and  in/ormatton;  WUneat. 

Costs  on  appeal,  see  Coats,  5. 

Criminal  trespass,  see  Tre^pnan,  9,  8. 

Particular  crimes,  see  ^duUerv;  Bribery;  Burg- 
lary; Ctarylng  Wettpont;  Disorderly  Conduct; 
DUturbanoe  of  Public  Worship;  Embezzle- 
ment: Forgery;  Onming;  HomhMe;  Intoxi- 
cating Liquors;  Larceny:  Pnutttutfon;  iiape; 
Bobbery. 

FroseoulioD  fOr  entlolng  away  servant,  see  Mas- 
ter and  Servant;  8. 

EflEbot  of  drunkenneBs. 

1.  Arequesttoohargnupona  general  assump- 
tion that  drunkenness,  whether  to  Insensibility 
or  not,  reduces  the  grade  of  offense,  is  bad,  and 
is  properly  denied.- Walker  v.  State,  (Ala.)  9 
So.  S7. 

S.  In  a  trial  for  larceny,  where  there  was  ev 
Idence  that  the  defendant  was  intoxicated  when 
the  property  was  taken,  it  was  error  to  refuse  to 
chai^  that  If  the  defendant  was  so  intoxicated 
when  he  took  the  proper^  as  not  to  form  a  spe- 
cllio  Intent  to  take  or  not  to  take  it,  the  Jury  may 
consider  such  condition  in  determinint;  whetbei 
the  taking  was  with  intent  to  deprive  the  owner 
of  it,  or  to  appropriate  it  to  defendant's  own  use. 
—Chatham  v.  State,  (Ala.)  9  So.  607. 

Juriadiotion. 

8.  Though  a  JnsUoe  of  ttiepeace  has  Jurisdic- 
tion of  prosecutions  lor  assault  uid  battery,  yet 
where,  on  Indictment  in  the  circuit  court  for  as- 
sault with  Intent  to  murder,  defendant  is  found 
guilty  of  assault  and  battery  only,  the  circuit 
court  may  convict  and  sentenoe  him,  under 
Laws  Fla.  c.  8371,  which  provides  that  when  a 
person  is  tried  in  the  circuit  court  for  an  offense 
of  which  said  court  has  original  Jurisdiction,  and 
is  found  guilty  of  any  lesser  offense  Included  in 
the  offense  for  which  he  was  Indicted  amd  is  tried, 
ha  may  be  oonvlcted  and  sentenoed  in  aaU  court 
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for  itae  letter  <dreiU6,  tnongb  it  be  snob  m  wotild 
come  orlglnallywltliiii  thajarlsdlctlon  of  u  In- 
ferior court.— Winbaru  T.  State,  (Fla.)  9  80.  604. 

Flea  in  abatement. 

4.  A  plea  In  abatement  setting  up  the  pend' 
encj  of  another  indiotment  Id  the  same  court 
acainst  the  defendant,  for  the  aame  oltense 
charged  in  the  indiotment  opon  whi<di  he  is  put 
upon  trial,  Is  had,  and  oonatitates  no  ground 
for  abating  the  proseoatloo.  — £U  drld  ge  r.  State, 
(Fla.)  9  Bo.  44S. 

Former  jeopardy. 

5.  A  discharge  on  i^ltmlnary  examination  la 
no  bar  to  a  subsequent  arrest  formrellmlnaiT  ex< 
amiuation  on  the  same  chargo.— Bx  parte  fSmw- 
lin,  (Ala.)  9  So.  S34. 

6.  Jeopardy  at  aooused  does  not  begin  until 
the  jury  is  oompleted  and  8W(vn,  and  prior  to 
that  time  the  state's  attorney  may  nolle  prose- 
qui the  indictment  witbout  prejudice  to  new 
proceedings  for  aame  offense. -^tate  v.  Patemo, 
^La.)  »8o.  44S. 

7.  One  who  la  indicted  for  murder  in  the  flrat 
degree,  and  Is  convicted  of  murder  in  the  second 
degree,  thereby  acquitting  bim  of  tbe  higher 
crune,  cannot,  on  a  new  tnal  obtained  at  his  in- 
stance, be  affaln  tried  for  such  higher  offense.— 
Johnson  v.  State,  (Fla.)  &  80.  806. 

S.  A  plea  of  former  leopardy,  when  on  Its 
lace  bad  in  law,  is  demurrable,  and  may  be  de- 
elded  by  the  Jadge  without  reference  to  the 
Jury.— ^tato  T.  Fateniu,  (La.)  9  So.  MA. 

Venue— Proof. 

0.  Where  Uiere  te  an  entire  failure  to  prove 
the  reaue,  tbe  Judgment  In  a  oriminal  cause  will 
be  reversed. —Hawliins  v.  SUte.  (Fla.J  9  So.  653. 

Continoanoe. 

la  An  exception  to  aroline  denying  a  motion 
for  a  ctmtlnuanoe  Ina  crlminucaae  ia  not  waived 
by  failure  to  make  the  ruling  a  ground  of  motion 
for  a  new  trial.  —Garner  v.  State,  (Fla.)  9  So.  8S5. 

11.  On  trial  for  murder,  defendant  moved  for 
aconttnuance  on  the  ground  that  his  counsel  was 
too  sick  to  properly  conduct  the  defense,  filing 
the  aflidavit  of  his  oounsel,  wbloh  merely  recited 
that  he  was  too  sick,  witbout  further  particulars, 
and  the  certificate  of  two  physicians,  who  had 
personally  examined  him.  to  the  effect  that  be 
was  not  in  "prime  condition,  *■  but  that  he  was 
not  wholly  incapacitated.  It  appeared  that  he 
had  the  previous  day  ably  conducted  the  defense 
in  a  murder  case,  and  on  the  morning  of  the  pres- 
ent trial  appeared  in  court,  and  demanded  a  copy 
of  the  venire  and  witnesses  summoned.  Held, 
that  the  court  did  not  abuse  his  discretion  in  re- 
fusing a  coDtinuance.  — Qamer  v.  State,  (Fla.) 
9  Bo.  835. 

 Absence  of  vitness. 

12.  AppUcatioQ  for  a  continuance  In  a  crim- 
inal trial  on  tbe  ground  of  the  absence  of  a  ma- 
terial witness  is  addressed  to  the  discretion  of 
the  trial  court,  whose  action  la  not  leveraible. — 
Walker  v.  State,  (Ala.)  9  Bo.  87. 

IS.  Tbe  refusal  of  acontinuance  on  tbe  ground 
ol  absent  witnesses  will  not  be  interfered  with 
on  appeal  where  the  application  for  the  continu- 
ance nils  to  show  that  there  were  no  othor  wit- 
nesses by  wbom  tbe  same  faots  oonld  be  proved, 
and  where  the  Judge  states  that  it  was  made  for 
delay,  and  that  he  did  not  believe  the  allegations 
of  the  aCBdavlt,  and  gives  his  reasons  therefor.— 
State  V.  McCarthy,  (La. }  9  So.  498. 

Bight  to  speedy  trial. 

14.  Two  defendants  were  indicted  Jointly  in 
the  circuit  court  In  October,  and.  one  not  being 
in  custody,  the  other  was  trtea  immediately, 
and  convicted.  In  the  following  Ifarch  the  judg- 
ment was  reversed,  and  at  the  succeeding  term, 
in  April,  the  dofondant  not  In  custody  at  the 
Jormer  term  having  been  arretted  in  the  mean 
while,  the  cause  was  continued  on  motion  of 
the  state,  as  to  both,  they  demanding  an  imme- 
diate trial,  field,  t^t  there  was  no  denial  of 
the  ''right  to  a  speedy  and  pnblio  trial.  "—Ex 
parte  Warria,  (Fla.)  9  80.  718. 


Serrioe  of  oopy  of  indiotment. 

16.  Under  Rev.  St.  La.  |  999,  providing  that 
every  pmoo  indicted  for  a  capital  ertme  shall 
have  a  copy  of  the  indiotment  delivered  to  him 
two  entire  days  before  the  trial,  be  is  entitled  to 
a  true  copy,  and,  If  an  imperfect  oopy  haa  been 
served  on  nim,  and  he  makes  timely  obiecdoo 
before  tbe  jury  is  impaneled,  he  has  the  nght  to 
delay  the  ease  unUl  a  omrrect  oopy  of  tho  indiot. 
ment  Is  served  on  him.— State  v.  Finn.  (La.)  9 
Bo.  498. 

Conduct  of  triaL 

16.  A  trial  in  aorimtnalcase  proceeded  to  and 
inelnded  the  argument  of  the  state's  attorney, 
defendant's  counsel  having  refused  to  croaa-ex- 
amlae  the  state's  witnesses,  or  to  Introdnoe  erl- 
deuce  lor  the  defrase.  On  his  declinatlMi  to 
address  the  Jury,  it  was  discovered  that  the  In- 
diotmeot  had  not  been  road  to  the  Jury,  defend- 
ant's counsel  stating  that  to  be  the  reason  for  hla 
a^on.  On  his  motion  then,  the  indictmoit  waa 
read  to  the  jury,  the  atete's  witnesaea  re-«x 
amined  and  cross-examined,  and  evidence  intro- 
duced for  defendant;  resuiting,  after  arffiunent, 
in  a  conviction.  Held,  that  the  court  might 
have,  on  its  own  motion,  directed  such  course  to 
be  pursued,  and  without  a  new  Jury,  and  that, 
at  all  eveata,  defendant,  having  made  the  motion, 
could  not  complain.— Phillips  r.  State,  (Fla.)  9 
80.  826. 

17.  Where,  after  the  court  has  ordered  the 
prosecution  dismissed  on  defendant's  refusal  to 
conuent  to  an  amendment  of  the  indictment,  the 
defendant  does  con  sent  thereto,  and  the  trial  pro- 
ceeds, he  thoreby  waives  any  right  to  oWeot  that 
tbe  case  should  nave  gone  to  the  jury  withont  the 
amendment— Reynolds  v.  State,  (Ala.)  9  80.  998. 

18.  Where  defendant  applied  for  a  oonUnu- 
ance  on  the  ground  of  the  abseace  of  witnesses 
whose  testimony  had  been  talEea  before  a  com- 
mitting magistrate,  reduced  to  writing,  and 
signed  by  them,  and  the  state  admitted  that  they 
would  so  testify,  it  was  within  the  discretion  of 
tbe  court  to  confine  a  statement  of  their  evidence, 
prepared  l>ydefen<iant,  tosuch  additional  matters 
as  were  not  covered  by  their  testimony  before  the 
maglatrate.— Davia  v.  State,  (Ala.)  9  Bo.  610. 

 Severance. 

19.  Whether  or  not  a  severance  will  be  grant- 
ed on  a  Joint  indictment  Is  a  matter  within  the 
discretion  of  the  trial  Judge.— State  v.  Oonmet, 
(La.)  9  So.  438. 

20.  The  plea  of  guilty  by  two  three  co-de- 
fendants, entered  before  trial,  and  the  announce- 
ment made  by  the  district  attorney  that  their 
confessions  of  guilty  would  not  be  proven  on  the 
trial  against  the  other  defendant,  whereupon  he 
is  tried  alone,  amounttoastiverunce,  andhe(»nnot 
object,  on  appeal,  to  the  refuaal  ot  the  trial 
court  to  grant  a  severanoe  on  his  motion. — Slate 
V.  Goumet,  (La.)  9  So.  486. 

 Bleotlon  between  oflfenses. 

91.  Where  counta  charging  distinct  felontea 
have  been  Joined  in  an  indiotment  the  state  will 
not  be  compelled  toelect,  unless  it  appeai-s  either 
from  the  indiotment  or  the  evidence  that  an  at- 
tempt is  made  to  convict  of  two  or  more  oflensea 
growing  out  of  separatoand  distinct transactiona. 
—Butler  V.  State,  (Ala.)  9  So.  191. 

 Remarks  of  judge. 

22.  Remarks  made  by  the  Judge,  in  the  ooorae 
of  a  criminal  trial,  as  to  the  credibility  of  wit- 
nesses or  the  weight  of  relevant  evidence,  how- 
ever inadvertently  they  may  have  been  made,  are 
the  suhject  of  exception  ana  of  assignment  aa  er- 
ror by  the  party  prei}Qdioed  thereby,  and  are 
groum  for  reversal.— Qamer  v.  State,  (Via.)  9 

 Argnments  of  counsel. 

2&  Where  tbe  special  plea  of  insanity  Is  aol 
interposed  nor  offered  to  be  interposed,  there  is 
no  issue  before  the  Jury  to  which  the  argomeiifc 
of  eonnael  for  defendant  on  tlie  stthjeot  ot 
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Itr  can  be  addressed.— Walker  ¥.  SUte,  (Ala.) 
9  So.  87. 

94.  On  Indictment  tor  amrder  it  is  not  proper 
for  coaosel  for  defendant  In  armament  to  state 
So  the  Jury  a  former  case  of  morder,  not  pertl- 
sent  to  tbe  oaae,  nor  proven  before  the  Jury,  In 
wbltdi  a  man  was  coovliitedi  who  It  was  after- 
wards learned  was  imiooent;  aodonobjection  the 
court  should  restrict  his  argument— Eillios  r. 
State,  (Fla.j  0  So.  711. 

CoeroinK  agreement  of  Jury. 

25.  Where  the  oase  was  submitted  about  10 
o'clock  at  night,  and.  in  answer  to  a  request 
made  at  11:  HO  to  know  how  long  the  Jury  could 
consider  it,  tbe  judge  stated  that  court  would 
adjourn  at  Vi,  whereupon  a  verdict  was  returned, 
sufficient  time  was  not  allowed  for  deliberation. 
—Maury  v.  State,  (Miss.)  9  So.  445. 

SiTidence. 

36.  WTien  port  of  a  oonversatlos  or  part  of  a 
transaction  Is  put  in  evidence,  the  opposlngparty 
may  rightfully  call  for  the  whole  conversation  or 
transaction,  tnough  the  evidence  was  in  the  first 
place  illegal.— albsouT.  State,  (Ala.)  9  So.  171. 

27.  Where  the  accused,  on  his  preliminary 
examination,  asks  to  be  taken  to  the  scene  of 
the  crime,  and  voluntarily  plaoee  his  foot  in 
tracks  claimed  to  be  bis,  he  cannot  on  his  trial 
object  to  evidence  that  his  feet  seemed  to  fit— 
Fotter  T.  Btate,  (Ala.)  0  So.  m 

 TsBtimony  at  iweUminazy  hearing. 

28.  In  Alabama,  when  It  appears  Inacrlinlnal 
ease  that  an  absent  witness  has  been  legally 
sworn  and  examined  on  the  commitment  pro- 
ceedings, and  also  on  haheaacorpusy  and  that  he 
left  the  slate  two  months  before  the  trial,  and  is 
still  absent,  a  prima  fade  case  for  proving  his 
evidence  is  established.— Fmitt  t.  State,  (Ala») 
fl  8o.  408.  / 

 Confessions. 

S9.  A  prosecutor  told  the  accused  that  if  he 
told  the  truth  it  would  go  lighter  with  him.  The 
accused  asked  htm  to  come  again  the  next  day. 
He  returned  to  the  }all  the  second  or  third  day, 
and  then  renewed  his  assurance  to  the  aooused 
that  if  he  would  coafess  his  punishment  would 
1)6  lighter.  Sisid,  that  a  oonfession  then  made 
was  not  competent— State  v.  Mlms,  (Ia)  9  So. 
11& 

80.  Where  a  witness  teatlfled  to  a  voluntary 
admission  of  guilt  made  by  defendant  to  him  in 
]ail,  evidence  that  angry  words  were  orerheard 
between  witness  and  defendant,  in  which  the 
latter  threatened  to  have  the  former  lynched  if 
he  told  anything  about  him,  is  irreierant— i)arby 
T.  State,  (Ala.)  9  So.  m 

 Character. 

81.  Defendant's  witness  testified  on  the  trial 
tor  murder  that  "the  white  people  all  liked  him, 
and  considered  him  the  white  man's  friend;" 
that  "he  was  a  white  man's  negro;"  that  "he 
was  a  friend  to  tbe  whites,  and  respected  white 
men  like  I  have  known  no  other  darkey  to  do, 
and  all  tbe  white  people  around  where  we  were 
were  bis  friends;"  that  "It  had  been  said  he  had 
saved  the  life  otlbs.  C's  taosband;'*  that  "when 
«  bad  n^;ro  had  to  be  arrested  w.  was  always 
called  npon,  and  always  faithfully  performed  his 
dn^:"  that  "on  one  occasion  he  protected  Mrs. 
M.  when  a  number  of  negroes  threatened  her  life. " 
Held,  that  the  evidence  was  not  admissible  as 
tending  to  show  the  accused's  good  ohanwter.— 
Walker  v.  State,  (Ala.)  9  So.  87. 

83.  On  an  indictment  for  embezzlement  or 
laroeny  It  Is  not  competent  to  prove  deteudant's 
geoenu  charactar  for  proiaal^.— Butler  T.  State, 
7a1».)  fl  Bo.  1»L 

iDBtraotionfl. 

88.  An  exception  to  the  refusal  of  an  Instroo- 
tion  cannot  be  considered  unless  the  record 
shows  that  when  asked  it  was  In  writing,  since 
Code  Ala.  1686,  i  2756,  provides  that  charges 
moved  for  by  either  yaxty  must  be  in  writing.  - 
BelUnger  r.  HUte,  (Ala.}  0  Sou  888. 


84.  Where  defendants  bill  of  exceptions  sets 
forth  that  defendant's  coonsel  "duly  excepted  to 
refusal  of  said  charges, "  and  it  does  not  appear 
that  tbe  charges  were  In  writing,  the  presump- 
tion will  be  that  they  were  not,  and  that  the  re* 
fusai  to  charge  proceeded  onUiat  ground.— Walk- 
er V.  State,  fAla.)  9  So.  87. 

88.  An  exception  taken  to  a  portion  of  acharge 
must  be  considered  in  connection  with  the  re- 
mainder of  the  charge  on  the  same  subject;  and 
if,  taken  as  an  entirety,  it  is  free  Irom'the  ob- 
jection, tbe  exception  mil  not  be  austabied. — 
Pinaon  r.  State,  (Fla.)  0  So.  700. 

86.  An  exoeptton  to  the  charge  of  the  court 
that  "the  law  is  administered  on  the  hypothesis 
that  every  person  knows  the  law"  is  without 
merit.- WalW  t.  State.  (Als.)  B  Ho.  87. 

87.  On  Indlotmmt  for  mOrdeo:,  an  Instruction 
anthorizlng  the  Jury  to  And  that  one  of  tbe  de- 
fendants, if  he  thOTtght  his  brother  (the  other  de- 
fendant) was  In  danger  of  Iwdily  harm  from  a 
person  other  than  deceased,  (who  at  the  time  de< 
ceased  was  killed  was  also  in  the  fight  vrith  de- 
feudants,)  had  a  right  to  strike  such  person,  if 
they  find  further  that  defendants  had  not  con- 
spired to  out  deceased,  is  properly  refused,  as  not 
bearing  on  the  killing  of  deceased.— Whatley  T. 
State,  (Ala.)  9  So.  2it6. 

SS.  Where  there  was  nothing  to  show  that  a 
state's  witness  had  oontradicted  herself,  It  was 
proper  to  refuse  a  charge  that,  "if  the  state's 
witness  contradicts  herself,  the  Jury  may  look  to 
this  in  determining  the  credit  to  which  she  is  en- 
titled; and  if  she  Is  oontradicted  by  a  witneas 
who  Is  un impeached,  and  if  such  contradiction 
generates  In  the  minds  of  the  jury  a  reasonable 
doubt  of  guilt,  then  thery  must  give  the  defend- 
ant the  benefit  of  it,  and  acoult  aim.  Oanleyv. 
State,  (Ala.)  9  So.  456. 

89.  A  statement  by  counsel  In  argument  "that 
the  evidence  of  tbe  defendant  Is  the  meanest  and 
poorest  evidence  in  the  world"  is  not  a  state- 
ment of  any  fact  as  evidence,  and  It  Is  proper  to 
refuse  a  charge  that  snch  statement  is  not  law.— 
Fruitt  V.  State,  (Ala.)  9  So.  406. 

40.  An  instructioo  that  If  the  whole  testimony 
admits  of  two  reasonable  constructions,  one  con- 
sistent with  guilt  and  the  other  with  innocence, 
the  Jury  shomd  adopt  the  construction  favoring 
innocence,  is  properly  refused,  as  oaloulated  to 
confuse  and  mislead.— Gibson  t.  State,  (Ala.)  V 
So.  X7L  \  ^ 

41-  If  a  Judge  Instructs  tbo  Jury  as  to  a  major- 
ity of  them  recommendtag  to  the  mercy  of  the 
court  a  i>erson  convicted  of  a  capital  offense,  he 
should  simply  give  the  terms  of  the  act  to  the 
lary,  and  inform  them  that  the  making  or  with- 
holding tbe  recommendation  Is  a  matter  entirely 
within  the  discretion  of  a  majority  of  them.  U 
he  says  anything  to  influence  the  discretion  of  the 
Jury,  it  is  ground  for  reversing  a  conviction.- 
(Earner  v.  State,  (Fla.)  9  Bo.  835. 

42.  In  a  separate  trial  of  one  Jointly  Indicted 
with  others  for  assault  with  Intent  to  murder, 
an  Instruction  was  properly  refused  that  mal- 
ice on  the  part  of  one  of  tbe  accused,  not  In- 
dulged in  by  defendant  on  trial,  will  not  author- 
ize his  conviction,  since  it  ignores  the  question 
of  defendant's  knowledge  of  the  intent  of  bis  co- 
defendants,  land  the  encouragement  and  assist- 
ance he  may  have  rendered  uiem.  McClblun, 
J.,  dissenting.— Tanner  V.  State,  (Ala.)  9  Bo.  618. 

 Bepetition. 

48.  It  is  not  error  to  refuse  to  repeat  an  in- 
struction the  substance  of  which  has  once  been 
given  on  request— Smith  T.  State,  (Ala.)  9  Bo. 

406. 

44.  It  is  not  error  to  refuse  Instructions  con- 
taining correct  propositions  of  law,  if  the  Judge 
has  already  ^ven  them  in  substance.— Fmson  v. 
State,  iFla.)  9  So.  TOH;  Eillios  v.  SUte,  Id.  7U. 

 Argumentative  instmotlons. 

45.  On  Indictment  for  burglary,  an  instmo- 
tlOQ  that,  if  it  is  reasonable  to  suppose  that 
tradm  found  near  the  scene  of  the  crime  were 
made  by  some  one  else  than  defendant,  it  would 
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authorize  tbe  joir  Itt  flndlnff  tbat  ther  were  not 
made  by  defe&oaiit,  and  ii,  after  looking  at  tbe 
whole  evldeDce,  there  la  a  reasonable  doubi  as 
to  defendant**  guilt,  they  should  acquit,  Is  prop- 
erl.r  refused  aa  ar^nmentative,  and  as  being  a 
oharge  on  the  saffioiency  of  the  eridenco. — Potter 
T.  Bute,  (Ala.)  fi  So.  403. 

48.  Where  no  objection  was  made  to  a  state- 
ment of  the  prosecutor  in  argoment  that,  In  con- 
struing the  conduct  of  a  defendant  charged  with 
larceny,  the  Jury  must  not  look  at  it  as  II  it  were 
their  own  act,  bat  as  the  coadoot  of  a  thiof,  It  Is 
not  error  to  refuse  sn  argnmentaUve  ioBtmction, 
in  reply  to  the  remarks  of  the  proseontor,  that 
"the  law  presumes  defendant  innocent  until  the 
eridenoo  establishes  his  gailt  beyond  all  reason- 
able doubt,  and  this  presumption  follows  htm 
until  the  ]ury  has  reached  the  coaolusioa  that  he 
is  guilty  beyond  all  reasonable  doubt,  sn,  then,  he 
Is  tried  as  an  honest  man,  and  not  as  a  thief;  and 
in  applying  the  test  of  eTery-doy  experience  to 
the  conduct  of  defendant,  the  ]ury  must  look  at 
his  conduct  as  that  of  an  honest  man  until  they 
are  satisUed  beyond  a  reasonable  doubt  that  he  is 
guilty.  "—ChatlLam  T.  State,  (AI4.)  9  Bo.  607. 

Instruotiona — Beasonable  doabt. 

47.  A  requested  charge  that  the  only  lust 
foundation  for  a  Terdict  of  guilty  is  that  the'eo- 
tire  jury  shall  "fully  and  perfectly"  believe  that 
defendant  is  guilty,  as  charged  in  this  Indicv- 
meot,  to  tbe  exclusion  of  every  reasonable  doubt 
Of  his  guilt:  Had  If  the  state  has  failed  to  fui^- 
nlsh  this  fall  measure  of  proof,  and  to  Impress 
the  minds  of  the  ]ury  with  such  "full  and  per- 
fect" belief  of  the  defendant's  goilt,  the  jury 
ought  to  find  htm  not  guilty,— Is  misleading,  as 
open  at  least  to  an  interpretation  requiring  a 
higher  measure  of  proof  of  guilt  than  the  law  ex- 
acts.—Lundy  T.  State,  (Ala.)-6  Bo.  ISB. 

48.  A  requestea  cnarge  tnat  defendant  be  ac 
quitted  "if  there  is  any  doubt  of  the  defendant's 
guilt,  wbirb  is  not  purely  speculative  doubt, "  is 
erroneous,  as  requiring  a  higher  degree  of  proof 
than  the  law  requires.— Peny  r.  Bute,  (Ala.)  9 

48.  On  Indictment  for  murder,  an  instruction 
which  requires  the  Jury  to  be  "indubitably  cer- 
tain" of  defendant's  guilt,  or  to  be  able  to  say 
"where  tbe  truth  indubitably  lies, "  is  properly 
refused,  as  requiring  mora  proof  than  u  neces- 
sary to  orercome  a  reasonable  doubt— Boss  t. 
Bute,  (Ala.)  9  Sa  S57. 

60.  An  iostruotion  that.  If  the  jury  believe  de 
fendant  is  guilty  beyond  a  reasonable  dout>t, 
they  must  not  acqultbecause  there  may  be  amere 
probability  of  his  innocence.  Is  erroneous  in 
using  tbe  term  "probability"  Instead  of  "poe- 
■lbimy."-Hmlth  v.  Bute,  (Ala.)  9  Bo.  408. 

SI.  In  a  criminal  prosecution,  an  instruction 
that  the  Jury  may  consider  that  a  sUte's  witness 
Is  a  paid  detective  in  determining  the  weight  to 
be  given  his  evidence,  and  If  th^  find  ho  is  con- 
tradicted by  other  credible  witiusses  to  aooh.  an 
extent  that  tbe  testimony  cannot  be  reconciled, 
and  such  Interest  and  contradictlou  generates  in 
their  minds  a  reasonable  doubt  us  to  defendant's 
guilt,  they  must  acquit,  is  properly  refused,  as 
liable  to  lead  tbe  jury  to  believe  that  the  Inter- 
est of  the  witness  and  contradiction  of  bis  testi- 
mony woDld  generate  a  reasonable  doubt,  with- 
out regard  to  other  erf  mtnating  evidence.— Potter 
T.  State,  (Ala.)  9  Bo.  403. 

63.  An  instruction  that  tbe  jury  should  care- 
fully examine  tbe  whole  of  the  testimony,  and 
if,  upon  the  whole  evidence,  their  minds  are 
left  In  a  state  of  doubt  and  uncertainty,  so 
that  they  cannot  reasonably  saythat  defendant  is 
guilty,  they  should  acquit,  Is  proper,  and  to  re- 
fuse It  is  reversible  error.— -Kim ore  t.  State, 
(Ala.)  9  Ho.  600. 

 Exceptions. 

68.  In  a  criminal  case  a  charge  on  reoommen- 
dalion  to  mercy  cannot  be  revlowed  on  appeal, 
unless  excepted  to  in  the  teial  court.— Phillips  v. 
Bute,  (Fla.)  9  So.  836. 

54.  A  general  exception  to  a  charge  or  to  sev- 
eral charKCs  will  not  be  good  if  any  of  the  charges 


excepted  to  oontatn  a  correet  propoattaim  of  law 
applicable  to  tha  case.— Plnaon  r.  BUta,  (91a.) 

9  So.  706. 

66.  ITo  exception  can  be  made  primarily  In  the 
appellate  court  to  a  portion  of  a  charge,  though 
the  other  portions  may  have  been  excepted  to  la 
the  trial  coart— Oanwr  r.  Btateu  <Ful}  9  Ba 
8SS.  \  # 

Bight  ef  jury  to  law-books. 

66.  It  Is  error  to  permit  the  Jury,  after  th^ 
have  retired  to  consider  their  verdict,  to  have  ao- 
cess  to  law-bo(^— Johnwm  t.  Btateu  (Fl^)  0  Sck 

90S. 

Separation  of  Jnry. 

67.  In  a  capital  case,  a  separation  of  tbe  jury, 
oart  of  the  jurors  remaining  without  a  deputy  In 
'^arge,  while  the  others  are  led  out  of  the  Duild- 
Ing,  is  fatal  to  the  proseoatlon.— State  War- 
ren, (La.)  9  Bo.  268. 

Verdict 

68.  A  verdict  of  guilty,  inadvertently  written 
by  the  jury  on  a  quashed  Indictment,  Instead  of 
being  so  on  the  real  indictment  on  which  the 
prosecution  is  based  and  carried  on,  is  noton  ttiat 
account  a  nullity,  it  not  being  essential  that  it 
be  written,  or,  when  written,  that  it  be  signed 
or  put  on  the  iudiotment. — State  v.  Jenkins, 
(La.)  9  So.  005. 

69.  Wbereonelslndictedformurderlnttieflrst 
degree,  a  verdict  which  oonvicts  of  morder  In  the 
second  degreeand  la  dlent  as  to  the  higher  offeoso 
is  equivalent  to  an  atDrmatlve  acquittal  of  such 
higher  crime.— Johnson  r.  Bute,  (Fia.)  9  Bo.  908i. 

Motion  in  arrest  of  judgment. 

60.  Where  an  application  for  a  new  oiai  is 
denied,  and  it  Is  reeled  as  a  motion  in  arrest  of 
judgment,  it  fwoper  ground  for  denyii^  the 
motion  that  It  was  based  upon  farts  that  did  not 
appear  of  record.— Walker  r.  Bute,  (Ala.)  » 
So.  87. 

61.  Motions  In  arrest  of  judgment  only  can  bs 
considered  when  there  are  errors  patent  on  the 
face  of  the  record.— State    Green,  (La.)  9  80. 49. 

New  trial. 

63.  Where  defendant  Is  ehaivedwith  borglatr 
and  larceny  in  one  count,  and  is  tried  aod  round 
guilty  88  charged,  and  tnereafter  flies  a  motion 
for  a  new  trial  on  the  sole  ground  that  the  proof 
is  insufficient  to  sustain  the  indictment  for  burg- 
lary, it  Is  competent  for  the  district  attorney,  at 
this  stage  of  the  proceeding,  to  enter  a  noOe 
prosequi  as  to  the  char«(e  of  bmKlary,  and  pre- 
vent a  new  trial  being  granted.— State  t.  Wash- 
ington, (La.)  9  So.  927. 

68.  The  action  of  tbe  trial  court  In  overruling 
applications  fw  new  trials  is  not  reviewable  oa 
appeal.—Walker  t.  State,  (Ala.)  9  80.  87. 

Appeal  and  error. 

61.  The  supreme  court  can  exercise  no  jnrls- 
dictlon  over  a  criminal  cause  when  the  transcript 
has  been  filed  long  after  the  return  day,  at  a 
place  at  which  the  appeal  was  not  made  retnra. 
able,  to  the  abaence  of  any  just  cause  shown  au- 
thorizing the  delay  and  irteKOlaritgr.-^tata  t. 
Jolivette,  (La.)  9  So.  131. 

 Beview. 

66.  It  is  a  matter  within  the  dlsoreUon  of  tbe 
trial  lodge  to  order  the  sammonlDg  of  talea  Inrois 
in  aorance  of  the  trIaL— State  r.  Oreen,  (uL)  9 
Sa  a. 

66,  The  granting  of  continuances  In  oriminal 
cases  is  matter  within  tbe  sound  discretion  of  the 
trial  Judge,  and  will  not  be  Interfered  with  by  tbe 
supreme  coart,  unless  amanlfestlnjnstioehaB  beea 
done.— SUto  r.  Green,  (La.)  9  So.  48. 

67.  Where  an  application  for  contliraanoe  in  a 
criminal  case  is  refu^,  counsel  for  applicant 
should  reserve  objection  to  the  judge's  ruliofr. 
and  cause  a  bill  of  exceptions  thereto  to  be 
signed  snd  filed  in  tiie  record ;  otherwise  soch 
ruiiuft  will  be  of  00  avail  on  appaal. — State  v. 
Frazier,  (La.)  9  So.  9961  Same  T.  Washin|^(RiT 
Id.  987.  _  . 
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88.  TbewrittmagreemeDtofcoansel  In  aorim- 
inal  cause  will  not  authorize  the  supreme  court 
to  coBsider  the  testimony  used  at  the  trial.  It 
must  be  authenticated  by  a  bill  of  ezceptionB.— 
Richardson  v.  State,  (Fla.)  9  So.  7(M. 

69.  I]npropa>ezcliisloiiof  eridenoe  Is  cored  by 
Itssubseqaentadmiaaion.— Walkerv.  State,  (Ala.) 
U8a  87. 

70.  On  review  of  a  Judgnient  of  the  court,  un- 
der Acts  Ala.  1890-01,  p.  580,  providing  for  a  re- 
view on  the  evldenoe,  a  convictioo  of  carrying  a 
concealed  weapon  will  not  be  disturbed,  though 
aereral  witnesses  testified  posltiTely  to  defend- 
ant's ionooence,  where  the  exact  agreement  in 
detallSf  even  to  the  use  of  the  same  words  in 
their  testimony,  Is  such  aa  to  convey  an  Impres- 
sion of  collusion  on  th^  part.— Graham  t.  Eftate, 
(Ala.)  9  So.  530. 

— —  Fresamption. 

71.  When  the  record  falls  toshowafflrraatlvely 
that  a  copy  of  the  indictment  and  of  the  speoieu 
wt^m  was  snred  on  defendant  one  entire  day 
before  trial  1^  order  of  the  court,  it  will  be  pre- 
eomed  that  the  order  was  compiled  with,  in  the 
abeenoe  of  objection  taken  in  tbe  court  below.— 
Walkar  t.  State.  (Ala.  1  9  So.  87. 

OuTfttors. 

Saa  Executors  wid  AdmlwUtnUnn;  OuanMan 
ond  Ward. 

AMtolntmant  forintevdioted  peraon,  see  Ituantty. 

Cnrtesy. 

Bob  Dower- 

DAMAGES. 

Exemplary,  see  Cnrrters,  85-S7. 
For  failure  to  driver  telegram,  see  Telegraph 
Campnniea,  t. 

wrongful  attachment,  aee  Attachment,  16, 17. 

WTonglal  deatii,  aee'DeoA  ty  Wronuful  Aety 


Bxemplary  damagOB. 

1.  Punitory  damages  for  a  personal  wrong 
cannot  be  recovered  after  the  wrong -doer's  death, 
in  an  action  against  his  representative,  but  only 
compenitatOTT  damages. — Hewellette  v.  Oeorge, 
<Mts8.)  9  So.  885. 

2.  In  an  aetiea  for  personal  injuries,  exem- 

ftlary  damages  may  be  awarded  by  way  of  pun- 
shment,  although  the  actual  injury  is  purely 
nominal.  —Alabama  Q.  B.  K.  Co.  v.  Sellers,  (Ala.) 
9  Bo.  875. 

S.  In  tbe  assessment  of  punitive  damagea. 
Juries  may  give  such  punishment  as  in  t£eir 
Judgment  the  evidence  autiioriiee,  not  ezoeedlng 
tbe  sum  sued  for.—Alabama  O.  S.  ILCa  SVa- 
ziear,  (Ala.)  B  So.  aUB. 

Itlqnldated  dsmsgea. 

4.  A  provision  In  a  contract  for  grading  that, 
where  there  is  a  failure  to  complete  the  work  In 
the  time  specified,  plaintiff  shall  pay  wages  of  de- 
f  ondanVa  anperlntendent  accruing  darliig  the  de- 
l^y,  ia  for  liquidated  damages,  and  not  for  a  pen- 
alty.— O'Brien  v.  Anniston  Flpe-Works,  (Ala.)  8 
So.  416. 

Meastire  for  breach  of  contraot. 

5.  It  iserror  to  instruct  that  if  plaintiff  failed 
to  complete  a  contract  for  grading,  and  defendant 
had  to  have  certain  excavations  made,  then  plain- 
tiff Is  liable  f<n:  the  difference  between  tbe  actual 
coat  as  made  and  the  sum  for  which  plaintiff  had 
agreed  to  make  them,  where  the  evidence  is  con- 
flicting whether  the  excavations  cost  more  or 
leea  titan  plaintiff  was  to  pay  for  them.— O'Brien 
T.  Anniston  Pipe -Works,  (Ala.)  9  So.  416. 

-      Bemote  and  apeoulatiTO  damages. 

0.  One  went  into  possession  of  land  undei  a 
bond  for  titie,  a  deed  to  be  made  by  the  vendor 
when  certain  Infirmities  of  his  title  should  be 
cured,  which  were  specifically  set  fortii.  The 


vendee  was  temporarily  evicted,  and,  In  an  action 
to  enforce  a  vendor's  lien,  claimed  special  dam- 
ages inconsequence  thereof,  in  that  he  had  closed 
out  a  lucrative  business,  changed  bis  residence, 
disposed  of  property  at  a  sacrifice,  and  made  ex- 
penditures looking  to  tha  occupation  of  tbe  land 
during  the  season,  whlob  resulted  in  loss,  etc. 
Heild,  that  these  damages  were  speculative  and 
remote,  and  could  not  be  allowed,  especially  as 
the  vendee  had  full  notice  of  tbe  defects  In  the 
tiUe.— Ounter  v.  Beard,  (Ala.)  9  So.  889l 

MeaBure  for  torts. 

7.  In  an  action  for  the  negligent  destmctira 
of  property,  where  the  value  of  the  property  la 
the  criterion  of  the  amount  of  damage  to  be 
awarded,  and  the  propertv  destroyed  has  no  mar- 
ket value  at  the  place  of  Its  destruction,  all  soch 
facts  are  admissible  in  evidence  as  tend  to  ea- 
tablish  Its  real  value  atthetlmeof  Its  destruction; 
and  to  this  end,  tbe  original  cost  of  the  pnqter^, 
the  manner  in  which  It  has  been  used.  Its  general 
condition  and  quality,  the  percentage  of  itsdeprecl  - 
ation  since  its  purchase  or  erection  from  use, 
damage,  decay,  or  otherwise,  are  elements  ox 
proof  proper  to  be  submitted  to  the  Jury;  and  in 
such  case  it  Is  proper  to  Introduce  the  opinions 
of  witnesses  who  are  acquainted  with  the  ordi- 
nary standard  values  of  such  propcortles.— Jack- 
soQville,  T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land, 
Transp.  &  Manuf'g  Co.,  (Pla.)  9  So.  681. 

8.  In  ascertaining  the  value  of  proper^  de- 
stroyed by  another's  negligence,  without  willful- 
ness, which  has  a  fixed  market  value  at  the  time 
and  place  of  Its  destmction,  the  claimant  must 
be  confined  to  the  proof  of  snch  market  value, 
but  if  the  property  is  of  a  well-known  kind  In 
general  use,  having  a  well -recognized  standard 
value  wherever  found,  the  proofs  should  not  be 
otrcnmscribed  within  the  limits  of  the  market 
demand  at  the  time  when,  and  at  the  place  where, 
it  was  destroyed.— Jacksonville,  T.  ft  E.  W.  Ry. 
Co.  V.  Feninsttlar  Land,  Transp.  &  Hamuf  *g  Oo., 
(Pla.)  9  Bo.  661. 

9.  One  wrongfully  oonflood  in  an  Insane  asy- 
lum mayrecover  damages  for  money Rxninded  in 

f>rocnrlng  her  relesse,  for  tbe  value  of  the  time 
DSt  during  snch  confinement,  and  for  mental 
suffering,  ahame,  mortifloaUoa,  and  injury  to 
character.— Hewellette  v.  George,  (Miss.)  9  So. 
886. 

 Personal  injuries. 

10.  Compensation  will  be  made  for  bodily  pain 
pnd  disfigurement.  —City  of  Birmingham  v.  Lewis, 
(Ala.)  9  So.  213. 

11.  In  tbe  absence  of  evidence  that  plaintiff 
did  not  regularly  draw  his  salary  during  the  time 
he  vrftj  lEnd  up,  it  was  error  for  the  court  to  in- 
struct the  Jury  that  they  migut  include  in  their 
wrdlot  damages  for  the  time  lost  from  his  em- 

jiloyment.— Montgomery  &  E.  Ry.  C!o.  T.  3Ial- 
etto,  (Ala.)  9  So.  86S. 

12.  In  an  action  for  personal  injuries,  tbe  fact 
that  tbe  ptmician  who  attended  plaintiff  after 
her  Injury  failed  to  call  in  a  surgeon  to  perform 
an  operation  which  he  knew  vroiud  cure  plaintiff, 
but  which  be  did  not  deem  himself  competent  to 
perform,  does  not  affect  plaintiff's  right  of  recov- 
ery, nor  tend  to  lessen  ber  damages.— Alabama 
O.  S.  R.  Co.  V.  Hill,  (Ala.)  9  So.  m. 

IS-  Tbere  is  no  error  in  an  instraoUon  that 
there  can  be  no  proof  in  dollars  of  the  value  of 
mental  and  physical  suffering  and  pain,  but  dam- 
ages therefor  are  within  the  sound  discretion  of 
the  Jury,  not  exceeding  the  amonnt  sued  fbr. — 
Montgomery  A;  E.  Ry.  Co.  v.  Ifollette,  (Ala.)  & 
So.  363.  ->  *  ' 

14.  Plaintiff  having  been  for  a  oonsiderable 
time  disabled  to  carry  on  business,  It  was  com- 
petent LO  prove,  as  an  element  of  damages,  "what 
he  was  making  at  the  time"  be  was  disabled. — 
Alabama  a  S.  B.  Co.  v.  Prazier,(Ala.)  9  So.  808. 

15.  In  an  action  by  a  woman  for  pemonal  in- 
juries sustained  in  an  accident  to  aefendanb*a 
train,  on  which  she  was  a  passenger,  plaintiff 
may  prove  good  health  up  to  and  at  the  time  of 
the  accident;  that  her  physical  organs  thereto- 
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fore  discharged  their  functions  naturally  and 
regularly:  the  manner  in  whioh  she  was  tossed 
and  loltea  by  the  accident;  that  after  the  acci- 
dent she  could  hardly  get  up,  suffered  great 
pain,  coald  not  walk  any  distance,  or  sleep  with* 
oot  medicine,  and  that  her  menstrnatioa  became 
Irregular.— Alabama  Q.  a  IL  Co.  t.  Bill.  (Ala.) 
8  Bo.  728. 

Meaanre  tor  torts— Injnry  to  nnmarried 
Toman. 

16.  In  an  action  hy  an  nnmarried  woman  for 
personal  inlnrles,  expert  testimony  that  the  in<- 

iury  would  renaer  child-bearing  perilous  to 
ife  is  admissible  as  a  predicate  for  compensa- 
tion in  damages.— Alabama  Q.  S.  K.  Ca  t.  Hill, 
(Ala.)  B  Bo^m. 

Exoessive  damages. 

17.  Where  plaintiff's  Intestate  was  a  laboring 
man  63  years  old  when  killed,  earning  from  tl.50 
to  tS  per  day,  and  that  not  regularly,  a  verdict  for 
<7,600  is  excessive,  and  will  be  reduced  to  t3.000. 
— Cltne  v.  Crescent  City  R.  Co.,  (La.)  9  Sa  123. 

18.  Where  a  woman  fell  through  a  hole  in  the 
^dewalk,  Inroke  her  leg,  was  conflned  to  her  bed 
nine  weeks,  suffered  great  pain,  and  nearly  a 
year  afterwards  could  not  walk  without  limping, 
and  It  appeared  that  the  Injury  might  be  perma- 
nent an  award  of  $1,000  damages  was  not  ex- 
cessive.— City  of  Birmingham  v.  Lewis,  CAla.)  1} 
So.  218. 

Sridenoe. 

19.  Where  the  qnestton  is  as  to  the  value  of  a 
clerk's  services,  with  whom  there  was  no  express 
oontraot,  evidence  as  to  what  compensation  is 
paid  other  clerks  io  otiier  stores  is  inadmissible. 
— Harrls.T.  Russdl,  <Ala.)  9  Ba  541. 

90.  Plaintiff's  injnry,  consisting  of  a  double 
fracture  of  the  lower  Jaw-bone,  having  been  re- 
ceived nearly  two  years  bafore  the  trial,  there 
was  no  error  Id  allowing  htm  to  testify  as  to 
whe^er  his  Jaw  was  oennanently  injared,  or  as 
to  how  it  was  then  affected.— Alabama  Q.  S.  R. 
Co.  V.  Frazter,  (Ala.)  9  So.  908. 

Physical  examinatioii. 

31.  In  an  action  for  personal  injuries,  in 
which  defendant  is  entitled  to  have  a  physical 
examination  made  of  plaintiff's  person  by  ex- 
perts, the  selection  of  such  experts  Is  entirely 
within  the  discretion  of  the  court,  who  may  ap- 
point SDT  oompeteot  and  disinterested  physicians. 
—Alabama  O.  S.  R.  Co.     HiU,  (Ala.^  9  8a  723. 

Dongeroiu  FremiBes. 

Bee  MoBter  and  Servant,  8, 9;  Negligmoe,  4 
Death. 

Of  party,  see  Abatement  and  Bmiival. 


]>BATH  BT  WBONOFUIi  ACT. 
UablUty  of  master,  see  Jtfoster  and  Servant,  98. 

Who  may  sue. 

1.  A  father,  the  death  of  whose  minor  son,  In 
the  service  of  anotherwith  his  consent.  Is  caused 
by  the  negligence  of  a  fellow-servant,  cannot  sue 
the  master,  since  the  latter's  liability  In  such 
case  was  created  by  Act  ^la.  Feb.  13,  1885, 
iCode  ISHd,  lis  2590-2593,)  which  provides  that 
salt  in  such  case  shall  be  brought  by  deceased's 
peisonal  representative. — Williams  T.  South  St 
N.  A.  R.  Co.,  (Ala.)  9  So.  77. 

Pleading. 

3.  In  an  action  against  a  railroad  oompany 
tor  the  death  of  an  employe,  plaintiff's  hnst»nd. 
where  the  complaint  la  in  the  name  of  plaintiff 

■*as  administratrix"  of  deceased,  and  In  tne  bod.v 
of  tne  complaint  the  deceased  is  referred  to  as 
"plaiotifT's  intestate."  the  representative  ospar- 
ity  of  plaintiff  sufficiently  appears  to  enable  h'jr 
to  ouiintain  the  action  under  Code  Ala.  i  3591, 
which  gives  the  right  of  action  to  personal  rep- 


resentatives only. —Louisville  ft  N.  tL  Co.  r. 
Trammell,  (Ala.)  9  So.  670. 

8.  In  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  plaintiff's  husband, 
where  the  complaint  is  fa  un  name  of  plaintiff 
"as  administratrix"  of  deceased,  defendant  by 
pleading  the  general  Issue  admits  the  capacity  in 
which  piaintlfl  sued,  and  a  Judgment  for  her  is 
not  erroneous  though  she  intniduced  no  evidence 
that  she  was  administratrix.— Louisville  &  R.  R. 
Co.  V.  Trammell,  (Ala.)  9  So.  870. 

Instructions. 

4.  In  an  action  by  the  father  for  the  death  of 
his  minor  son,  employed  by  defendant  without 
his  consent,  an  ottierwise  proper  instruction  to 
And  for  plalQtifl!,  which  does  not  require  the  Jnrr 
to  find  that  deceased  was  a  minor,  Is  properly 
refused.— Williams  t.  South  &  N.  A.  B.  Ca, 
(Ala.)  0  80.  77. 

6.  Where,  in  an  action  for  the  death  of  a  m  inor 
by  the  wrongful  act  of  his  employer,  the  complaint 
contains  several  oounts,  some  of  whitA  do  not  allege 
that  deceased,  a  minor,  was  em^oyed  wittiout  his 
father's  consent,  a  general  charge  that  defendant  is 
liable  if  certain  facts  are  true  is  properly  refused, 
since  it  would  authorize  a  verdict  on  the  counts 
not  alluring  plaintiff's  noa -consent,  whereas,  in 
oase  of  his  ccHuent,  he  wonld  have  no  rifffat  .to 
sue.— Wiuiama  T.  Soatli  ft  N.  A.  B.  Co.,  (Ala.) 
9  So.  77. 

Damagos. 

6.  Ueceased'shabitsofindustryand  sobriety, 
bis  state  of  boalth,-  and  net  income,  are  provable 
as  constituting  data  from  whlcb  the  amount  of 
damages  for  his  death  may  bedetermiued.— Rich- 
mond &  D.  R.  Co.  V.  Hammond,  (Ala.)  9  So.  577. 

7.  Where  a  death  results  from  a  master's 
negligence,  and  it  is  shown  Uiat  deceased  was 
about  80  years  old,  and  could  earn  from  $90  to 
tSfO  a  niontb,  ajadgmentfor  nominal  damages  imly 
is  inadequate,  and  will  be  set  aside.— Jamea  t. 
Richmond  &  D.  R.  Co.,  (Ala.)  9  So.  385. 

8.  In  an  action  agadnst  a  railroad  company 
for  the  death  of  an  employe,  plaintifl^s  husband, 
the  measure  of  damages  is  only  the  peinmiary 
value  of  the  life  of  the  intestate  to  his  next  of 
kin,  and  the  fact  that  the  injury  was  willful  can- 
not be  oonside'ed  to  enhance  the  recovray. — ^Louis- 
ville &  N.  R.  Co.  V.  TMmmeil,  (Ala.)  9  So.  870. 

9.  Code  Ala.  {  2590,  provides  that  a  personal 
representative  may  maintain  an  action  and  re- 
cover damages  for  the  death  of  the  decedent  by 
the  negligeooe  of  any  pwson  or  corpora ti on.  where 
the  decedent  might  have  maintained  an  action 
bad-death  not  ensued,  and  that  the  damages  re- 
covered shall  bedistributed  accord  Ing  to  the  stat- 
ute of  dlBtrlbutions.  Sections  3590,  ^1,  provide 
ttiat,  for  injuries  to  a  servant  in  the  course  of  his 
employmeDt,  the  master  sball  be  liable  to  him  as 
if  he  were  a  stranger,  and  that,  if  tiie  injury  re- 
sults in  death,  the  personal  representative  may 
maintain  an  action  uierefor,  the  damages  recov- 
ered to  be  distributed  aocording  to  tii»  statute 
of  distributions.  Held,  that  damages  for  the 
death  of  a  servant  are  aibseta  of  his  estate,  and 
only  the  actual  maaej  valne  of  the  llfecan  be  re- 
covered, with  no  allowauoe  tor  vain  or  ansnish 
auftered  by  deceased  or  the  nnrnmm  fninnt  w, 
uichmoDd  ft  D.  B.  Co.,  (Ala.)  9  So.  88L 

Deoedents. 

See  Executan  and  AdmtniBtraian. 
Transaotlons  with  decedents,  see  WUneUt 


DEOKIT. 

See,  also,  Fraud, 
When  action  lies, 

1.  Where  defendant  induces  plaintiff  to  buy 
a  mule  by  representing  that  It  is  "all  right," 
when  in  fact  it  has  a  disease  of  the  eyes,  as  de- 
fendant knew,  which  will  in  time  result  in  blind- 
ness, and  wliich  reduces  itsnOiMmM-hatr  plain' 
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tut  will  1w  entitled  to  recover  for  tbe  deceit  — 
Moncrief  T.  Wilkinson,  (Ala.)  9  60.  169. 

S.  Where  defendant  indnces  plaintiff  to  bar 
a  mole,  represendDg  it  to  be  "all  right"  while  it 
haa  adiseaseof  the  eyee,  and  himself  testifies  that 
be  relied  on  the  appearance  of  tbe  eyes,  giTing  no 
alga  of  disease,  and  plaintiff  failed  to  detect  any 
infirmity,  the  detect  is  to  be  considered  a  latent 
one,  thoogh  a  by-Btander  said  at  the  time  that 
there  appeared  to  be  aometblotrthe  matter  with 
the  mole's  ayes.— UoDorief  t.  WilUnswi;  (Ala.) 
fl  80.  1B8. 

Dddaratioxui  and  Admisaloiis. 

See  Artdenes, 

DEDICATION. 
SMignatioii  of  street  on  plat. 

1.  Where  a  land  company  has  Its  land  sur- 
veyed and  a  plat  thereof  maae,  fnlly  setting  forth 
the  width,  location,  and  course  of  the  streets, 
avenaea,  alleys,  and  lots  into  which  the  lands 
were  divided.  Mid  then  sells  a  part  of  suob  land, 
describing  it  as  ''bMlimlng  at  tbe  center  of  in- 
tersection of  Twentieth  street  and  Beveuth  ave- 
nne  south;  thence  westward  along  said  avenue 
*  *  *  tothecenterofElghteenthstreet;  thence 
southward  along  said  street  *  *  *;  thenoe 
eastward  at  right  angles  thereto  *  *  *•  thenoe 
northward  along  Twentieth  street  *  *  *  to 
tbe  banning,  "—the  purchaser  Is  estopped  from 
dispnting  the  existence  and  width  of  the  streets 
as  surveyed;  and,  though  he  is  the  first  lot  por- 
ohaser  in  that  part  of  the  sorvey,  by  entering 
into  his  purohasewlth  reference  to  the  surveyor's 
plat  ho  perfects  the  offered  dedication,  and  es- 
tablishes the  streets,  at  least  those  contignons 
to  his  purobase,  as  pnblio  highways.— Beed  v. 
City  of  £i^ningha^^  (Ala.)  9  So.  16L 

2.  Where  the  proprietor  of  IsaA  sells  lota 
with  reference  to  a  citvmap  showing  the  land  as 
laid  off  Into  sti-eeta  and  blooks,  he  dedicates  the 
streeta  as  designated  thereon  to  the  public,  to  be 
opened  whenever  the  public  anUuH-itlea  m^deem 
necessary,  and  whai  they  are  wened  he  cannot 
recover  damageo.  —  Sherer  v.  City  (d  Jasper, 
(Aia.)  0  ao.  SSi. 

SEDBD. 

See,  also^  Coanionts,'  Fraudulent  OoKWyaneet; 

Vendor  and  Vendee. 
By  spendthrift,  see  Spendthrifts,  2. 

AoknowledgmeDt  and  recording. 

1.  A  oartlflcate  of  acknowledgmmt  of  a  deed 
stated  tliat  the  grantor  declared  "ttiat  he  signed 
and  acknowledged  the  foregoing  deed  for  purposes 
Uiurein  named. "  Held,  that  Uiis,  in  conneoUon 
with  tbe  attestation  claose,  which  stated  that 
he  ttad  thweunto  set  bis  hand  and  seal,  was  suf- 
fioient  to  entitle  tbe  deed  to  be  recorded,  under 
MoCleL  Dig.  p.  316,  |  9,  providing  that,  in  order 
to  procure  tjie  reMrding  (dsuch  a  conveyance, 
the  execntion  therectf  by  tbe  party  making  the 
same  shall  be  acknowledged  by  such  party. — 
L'Engle  v.  Reed,  (Fla.)  9  So.  213. 

3.  A  deed  convying  real  estate  of  a  husband 
was  signed  by  him  and  his  wife,  bot  was  not  ac- 
knowledged by  him,  and  the  certificate  of  ac- 
knowledgment by  the  wife  stated  only  that  she, 
OB  a  separate  examination,  apart  from  her  hus- 
band, acknowledged  that  she  signed  the  deed 
Tolnntarily,  witboat  any  compulsion,  apprehen- 
sion, or  fear  from  her  husband.  Held,  that  this 
was  not  sntScient  to  entitle  the  deed  to  be  re- 
corded, under  MoClel.  Dig.  p.  316,  8  9,  providing 
that.  In  order  to  procure  the  recording  of  such  a 
conveyance,  the  execution  thereof  by  the  party 
making  the  same  shall  be  acknowledged  by  sum 
party;  and  Uiat  therefore  a  certified  oopy  of  the 
reoOTd  of  snob  deed  was  not  within  Const.  Fla. 
1885,  art.  18,  i  81,  making  a  caHfied  copy  of  the 
reowd  of  a  deed  recorded  aooording  to  law  pri- 


ma facte  evidence  of  the  existence  and  due  ex- 
ecution of  tbe  deed.— L*£Dgle  v.  Reed,  (91a.)  • 
Bo.  213.  t  ^  / 

Delivery. 

8.  Where  a  grantor  conveys  land,  and  deliv- 
ers the  deed  to  tbe  grantee,  on  a  verbal  agree- 
ment as  to  Its  futore  disposition  In  certain  con- 
tingencies, the  redelivery  of  the  deed  to  the 
grantor  does  not  reconvey  the  title,  since  a  deed 
cannot  be  delivered  to  the  grantee  as  an  escrow. 
—McAllister  v.  Mitchener,  CHiss.)  9  So.  629. 

Construction. 

4.  A  deed  wrttten  on  a  blank  form,  appar- 
ently by  an  unskillful  person,  recited  that  "this 
Indentore,  made  »  *  *  between  •  •  *,  of 
the  first  part,  ai  d  M.  and  tbe  heirs  of  her  txtdy, 
of  the  second  pait,  witnesseth,  **  etc  There  was 
a  warranty  of  title  to  "M.  and  the  heirs  of  her 
body, "  tbe  last  phrase  being  substitnted  for  the 
printed  word  "heirs."  All  the  pronouns  relating 
to  the  "second  pany"  were  in  the  singular  num- 
ber, and  no  reference  was  made  to  ue  children 
of  the  grantee.  Held,  that  sach  deed  conveyed  no 
estate  to  ber  children,  but  a  fee-tail  to  the  gran- 
tee, which,  by  Code  Ala.  i  1835,  became  a  fee- 
simple.— Slay  ton  V.  Blount^  (Ala.)  9  80.  241. 

a.  Where  such  grantee  is  living,  the  words 
"heirs  of  her  body, "  unacoompan  led  oy  any  other 
descriptive  expressions,  are  too  indefinite  to  con- 
vey title  to  her  (^Idren. — 81»toii  r.  BloonL 
(aV)  9  So.  2il. 

Defective  AppUances. 

See  Maetar  and  Servant,  10-18, 

Delivery* 

Of  deed,  see  Deed,  S. 
note,  see  CHJUt  2. 

Demurrer. 

See  Plendlngt  7-9. 


DEPOSITION. 

Of  female. 

1.  The  deposition  of  a  female  plaintiff,  taken 
in  a  pendiag  suit  in  accordance  with  Oode'Miss. 
S  IttOK,  which  allows  such  a  taking  when  the 
witness  is  a  female,  is,  after  defendant's  deatb, 
and  revival  against  her  executor,  incompetent, 
under  section  IflO'i,  to  establish  a  claim  against 
her  estate  originating  in  her  life-time;  and  the 
fact  that  deEendant  waa  also  a  female,  and  ooald 
bars  had  her  own  deposition  taken  to  meet  tbe 
oase  thus  made  against  her,  has  no  effect  what- 
ever upon  tbe  question  of  uompetency.— H^wel- 
lette  V.  Gleorge,  (Miss.)  9  So.  885. 

Time  of  taking  evidence. 

2.  Where  the  commissioner's  certificate  is 
dated,  and  it  recites  thattbedepositlon  was  taken 
"at  tbe  time  herein  mentioned, "  this  is  a  sofli- 
cient  showing  that  Itwas  taken  on  the  date  men- 
tioned In  the  certificate.— Birmingham  Union  By. 
Co.  V.  Alexander,  (Ala.)  9  So.  525. 

Waiver  of  objections. 

8.  The  filing  of  cross-Interrogatories  to  a  wit- 
ness whose  deposition  Is  taken  before  trial,  under 
Code  Ala.  S  2UU3,  is  a  waiver  of  objections  to  the 
sufficiency  of  the  preliminary  aflldavlt  required 
by  that  section.— Birmingham  Union  Ry.  Co.  V. 
Alexander,  (Ala. )  9  Ho.  525. 

Deposition  not  offered — Examination  of 
deponent  on  trial. 
4.  Under  Code  Ala.  S  ^18,  providing  that  the 
answers  to  interrogatories,  duly  sworn  to  before 
and  certified  by  a  proper  officer,  are  evidence  In 
the  cause  when  offered  by  the  party  taking  them. 
It  is  competent,  on  cross-examination  of  plaintiff, 
testl^ng  In  his  own  behalf,  to  question  him  on 
material  matters  In  regard'  to  which  he  had  tes- 
tified in  a  depoaltlrai  previously  ^^^^^(^ 


952 


IKDEX. 


Btatate,  thoueh  such  deposiUoa  hM  not  been 
offered  in  evlaence.— Marx  t.  Btrann,  0  So.  818, 
«0  AlA.  440l 


Bee  Ballnient 


Deposit. 


DESCENT  AND.DIBTBTBUnON. 

Bee,  aUo,  Sxecutors  and  Administrator$:  Wai$. 
Kindred  of  half  and  whole  blood. 

1.  Code  Ala.  S  1915,  provides  that,  if  there  are 
DO  children  or  their  descendants,  the  estate  shall 
go  to  ttie  brothers  and  sisters  of  the  intestate, 
failing  which  It  shall  go  to  the  father  or  mother, 
and,  u  neither  of  Uiem  is  lirlos,  then  the  next 
of  klD  of  the  intestate  shall  inherit.  Section 
1919  provides  that  "there  is  no  dlstiactton  made 
between  the  whole  and  the  half  blood  of  the 
same  degree,  unless  the  inheritanco  came  to  the 
Intestate  by  descent,  devise,  or  ^tft  from  or  of 
some  one  oihisanoestors;  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  are  ex- 
cluded from  the  inheritance,  as  against  those  of 
the  same  degree. "  Held,  that  the  half  brothers 
and  sisters,  though  not  of  the  blood  of  the  an- 
cestor from  whom  the  land  descended  to  the  in- 
testate, are  raUtled  to  inherit  in  preference  to 
own  uncles  and  aunts  of  inch  Intestate,  as  thOT 
are  one  degree  farther  removed  than  the  hsU 
brothers  and  risters.— Oox  Clark,  (Ala.)  B  Bo. 
457. 

Actions  by  heirs  and  distributees. 

2.  W  bile  the  right  of  action  of  the  forced  heirs 
to  sue  for  the  reduction  of  donatioBS  mortis  causa 
arises  on  the  death  of  the  testator,  against  which 
the  prescription  of  five  years  Is  provided  in  Lou- 
isiana, yet  an  exception  oztsts  in  case  the  sucoes- 
sion  of  the  deceased  is  apparently  insolvent— Suo- 
cession  of  Bull,  (La.)  9  So.  45. 

8.  When  a  deceased  wile  leaves  a  dhattel  as 
her  separate  estate,  and  it  is  mortgaged  by  the 
husband  and  sold,  her  children  uaDuot  sue  as  dis- 
tributees to  recover  it,  since,  the  father  being 
entitled  to  half  the  property  under  Code  Ala. 
1880,  $  23S8,  they,  as  distributees,  are  only  part 
owners,  and  for  the  farther  reason  that  their 
claim  merely  as  distributees  should  be  userted 
through  administration.— Davenport  T*  Brooks, 
(AlaJ  0  8a  ifiS. 

DETINXTE. 
See,  also,  Replevin. 
When  lies. 

Whore  a  foreign  corporation,  which  has 
failed  to  comply  with  the  requirements  made  a 
coodltion  precedent  to  its  right  to  do  business  in 
the  state  of  Alabama,  makes  a  conditional  sale 
of  a  chattel  therein,  the  contract  is  void,  and,  as 
the  legal  title  consequently  never  passes  out  of 
the  seller.  It  may  mafntaia  detinue  for  the  chat- 
tel.—Bouldra  T.  Estejr  Organ  Co.»  (Ala.)  9  So. 
888. 

Devise  and  Iiegacy. 

Bee  Charttiea;  WiUa. 

DISCOVBBT. 
Necessity,  see  Equity,  4. 
Examination  by  interrogatories. 

1.  The  eximioatton  of  an  adverse  party  by  in- 
terrogatories under  the  practice  act  of  February 
H,  isei,  (sections  18-21,  pp.  516,  517,  McClel. 
Dig.  Fla.,)  Is  subjeot  to  the  same  limitations  as 
an  ez»minatlon  by  a  bill  of  discovery  in  equity 
In  aid  of  an  action  at  law.  It  must  bo  simply  In 
support  of  tlie  case  or  defonso  ol  the  party  pro- 
pounding the  Interrogatories,  and  cannot  extend 
to  the  whole  case.— JacksoDvUle,  T.  &  K.  W. 
Kv.  Co.  V.  Peninsular  Land,  Transp.  ft  Uanuf'g 
Co.,  (Fla.)  9  Bo.  t)6L 


S.  The  purpose  of  the  practice  act  of  Febru- 
ary 8,  1861,  (sections  18-21,  pp.  510,  ftlT,  McClaL 
Dig.  Fla.,)  authorizing  interrogatories  to  be  pro- 

Sounded  by  plaintiff  with  his  declaration,  or  bj 
efendsnt  with  his  plea,  in  an  action  at  law,  to 
the  opposite  party,  and  requiring  such  party,  or. 
in  case  of  a  body  corporate,  its  otBcers,  to  answer 
the  same  In  vnritlog  under  oath,  was  to  enable 
parties  to  obtain  testimony  without  having  to 
resort  to  a  bill  of  discovery  In  eouity,  and  the  act 
was  not  repealed  by  the  act  of  February  4,  1^4, 
(section  p.  518.  McClel.  Dig.,)  removing  the 
common-law  disability  to  testify  on  account  of 
Interest  In  or  being  party  to  a  canse.— Jacksoo- 
vlUe,  T.  ft  K.  W.  Ry.  Co.  V.  Peninsular  Land, 
Transp.  ft  Manning  Co.,  (Fla.)  9  So.  66L 

In  action  against  oorporations— Fartiea. 

8.  In  a  suit  against  a  corporation.  In  which 
a  discovery  is  sought,  the  olQcer  from  whom  the 
information  la  to  be  obtained  should  be  toada.* 
oo-defendant.- Virginia  ft  A.  Min.  «E  Maimrg 
Co.  T.  Hale.  (Ala.)  9  So.  SB6. 

DismlseaL 

Of  a^Kal,  see  Appeal,  54-56. 

Dissolutioii. 

Of  partnership,  see  Partnership,  6-8. 

DISOBDEKLY  CONBTTOT. 

Using  obscene  langpage  in  presenoe  of 

female. 

One  who,  though  without  knowing  of  the 
presence  of  a  female,  intentionally  nses  abusive 
and  obscene  language,  which  is  heard  by  her.  Is 
guilty  under  Code  Ala.  1886,  S  4031,  prohlbitinfc 
Uie  use  of  Boch  language  in  the  presenoe  or  hear- 
ing of  aof  female.- Thomas  v.  State,  (Ala.)  8  So. 
39d. 

District  Court, 

Jurisdiction,  see  CourU,  8. 

DISTUBBANCE  OF  FUBUC 
WOESHIP. 

What  oonstitntes  offense. 

Under  Code  Ala.  1886,  f  4083,  provldtng*  Oiat 
any  person  who  willfully  interrupts  OTdlatarba 
any  assemblage  of  people,  met  for  religions  wor- 
ship, by  noise,  profane  discourse,  etc.,  is  subject 
to  indictment,  one  who,  while  intoxicated,  goes 
into  a  church  where  people  are  worshiping',  and 
uses  profane  language  in  alow  tone,  thns  attract- 
ing uie  attention  of  the  congregation  and  xnin- 
ister,  bnt  not  Interrupting  the  services,  is  guilty 
of  the  offense,  and  it  is  proper  to  refuse  to  charge 
that  if  what  defendant  did  and  said  wss  done 
heedlessly  or  carelessly,  without  thinking  of  the 
probable  consequences,  ho  is  not  guilty.  Di»- 
tioguishing  Harrison  v.  State,  87  Ala.  IM.— John- 
son T.  State,  (Ala.)  9  Ba  689. 

DIVOBOB. 

Qrounds— Sronkenness. 

1.  In  an  action  by  a  wife  for  separatttm  a 
meitsa  et  thoro,  on  the  ground  of  derendant*a 
habitual  Intemperance,  there  was  evidence  that 
defendwit  had  tta  several  years  been  drunk,  fre- 
quently two  or  three  times  a  week;  that  hia  wife 
frequently  had  to  undress  and  put  him  to  bed; 
and  that  he  sometimes  came  home  late  at  night, 
and  sometimes  not  at  all;  that  he  was  sometimes 
brought  home  drunk;  tbat  on  one  oocasiOD  ha 
was  locked  in  a  room  with  a  loaded  gun,  in  a 
condition  resembling  mania  potu.  A  number  of 
witnesses  testified  tu  bis  excessive  oseoC  whi^cy, 
and  liabit  of  becoming  drunk.  Held,  tlwt  plain- 
tiff was  entitled  to  a  ■eparatlon.— WUliams  r. 
<303S,  (La.)  9  Bo.  nu.  i 
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Separation  of  property. 

2.  Bev.  CiTil  Code  La.  art.  155,  declares  that 
MparatiOD  from  bed  and  board  carries  with  It 
separation  of  goods  and  effects;  article  136,  that 
separation  from  bed  and  board  puts  an  end  to  the 
coajagal  cohabitation  and  "to  the  common  coo- 
cems  which  existed  between  them;"  artiule  149, 
that,  pending  a  suit  fur  such  a  separation,  and 
for  separation  ot  communitj  propert;|f,  the  wife 
may  require  an  Inventory,  and  restrain  the  Ims- 
band  from  disposing  of  the  same;  and  article 
150,  that  after  action  for  separation,  the  bus- 
band  cannot  contract  any  debt  on  account  of  the 
community,  nor  dispose  of  it.  Beld,  that  a  de- 
muid  for  a  separation  of  property  may  be  cumu- 
lated tritfa  a  deroand  lor  a  separation  from  Iwd 
and  board.— WlUIama  t.  Ooas.  (Xa.)  9  Ba  750. 

BociuaentB. 

See  Evidence,  2S-26. 

DOWEB. 

How  diveeted. 

1.  In  a  woceedlQg  for  assininumt  of  dower 
in  lands  butmging  to  plaintiff's  Hrst  husband  it 
appeared  that  plaintili  and  her  present  husband 
had  sold  and  conveyed  all  her  title  and  interest 
therein  to  one  of  defendants,  who  was  one  of  her 
deceased  husband's  heirs,  and  that  part  of  the 
porchase  price  had  been  paid.  Hela,  that  such 
conveyance  defeated  her  right  to  have  dower  al- 
lotted. —Brandon  t.  Wilkinson,  (Ala.)  9  Bo.  187. 

9.  The  effect  and  operation  of  the  oonveyanoe 
«aunot  be  defeated  by  proof  merely  that  all  the 
purchase  money  has  not  been  paid.  —Brandon  v. 
WiUinsou,  (Ala.)  8  So.  187. 

Bnmkezmdss. 

See  Spendthrifts. 

As  a  defense  to  crime,  see  Homictde.  S4,  26. 
groDDd  for  divorce,  aee  Dtoaree,  L 

Dying*  Beolarations. 

See  Homictde,  8S. 

EJECTMENT. 

See,  also,  Advene  PoaaetgUm. 

A^nat  lailroad  company,  wa  JEMnent  Domain, 

By  administrator,  see  Exeeuton  and  Adminis- 
trators, 20. 

Kight  of  one  defeated  in  aoUoa  ot  ejectment,  see 

Equitv,S. 

^Wlien  lies. 

1.  VThere  one  bad  been  In  continuous,  open, 
Botorious,  and  savers©  possession  of  laud  from 
18S2  to  1888,  and  was  then  dispossessed  by  one 
chdming  title  by  conveyance  of  the  latierdate, 
lie  may  lawfully  enter  and  malnt^  ejectment.- 
Murray  v.  Hoyle,  (Ala.)  0  So.  868. 

Title  to  support. 

2.  Where  one  makes  a  conveyance  of  land 
which  is  at  the  time  in  the  adrerae  possession 
of  a  third  party,  exercising  acts  of  ownership, 
and  claiming  to  be  in  rightful  possession,  though 
having  no  color  of  title,  the  deed  Is  void  as 
against  the  person  holding  adversely,  koA  will 
not  support  an  action  in  ejeotment— Murray  v 
Ht^le,  (Ala.)  9  So.  StS. 

8.  In  ejectment,  plaintiff  did  not  show  a  per- 
fect chain  of  title  back  to  the  common  source  from 
which  both  parties  claimed,  and  did  not  show  that 
he  or  his  predecessors  ever  bad  any  actual  posses- 
«ion  of  the  lots  of  land  in  question  further  than 
mapping  or  platting  them.  £(e(d,  that  this  was 
not  sufBcient,  as  against  actual  possession  by  de- 
fendant, to  put  him  to  proof  of  superior  tttCa  in 
aupport  of  luB  poesessiou.— L^Bngle  T.  Bead,  (Fla.) 
S  90.318. 


Defenses* 

4.  A.  oonveyed  lands  to  B.,  his  daughter,  and 
11  years  thereafter  was  declared  a  banlErupt,  and 
his  assignee  sold  the  lands  for  debts  contracted 
by  A.  before  his  "conveyance  to  B.  Fenaing  ap- 
peal to  the  United  States  supreme  court,  the  sale 
was  confirmed  in  the  lower  court,  describing  the 
property  as  in  township  20,  instead  ot  21,  the 
true  number.  The  appellate  court  reversed  the 
decision,  and  B.  sued  to  recover  the  lands  from 
the  purchaser  at  the  said  sale.  Defendants  of- 
fered in  evidence  a  deed  from  the  assignee,  re- 
citing the  sale  and  the  confirmation  thereof,  and 
setting  forth  that  this  conveyance,  which  was 
made  the  day  of  the  trial,  was  substituted  for 
the  former  conveyance,  under  a  decree  correcting 
it  nunc  pro  tunc,  as  to  the  description  of  the 
land,  aud  was  executed  as  of  the  date  of  the  ba- 
mer  deed.  The  deed  ilrst  made,  the  order  made 
nunc  wo  tune,  and  the  pettUon  on  which  It  was 
made,  did  not  appear  in  the  transcript.  Held, 
that  the  omission  was  fatal  to  defendants,  and  the 
reoord  showed  no  divestiture  of  plaintitt'a  title. 
— UcBaohiiLT.  Wanan,  (Ala.)  9  So.  107. 

Election. 

County-seat  election,  see  Counties,  1. 


Indiotment. 

1.  The  Louisiana  statute  defining  emliezzle- 
ment  provides  that  "any  *  *  »  agent  •  •  • 
or  servant  who  shall  wrongfully  use,  dispose  of, 
conceal,  or  otherwise  embezsle  any  money,  bill, 
note,  check,  order,  draft,  or  any  other  property 
which  be  shall  have  received  for  another,  or  for 
his  employer,  principal,  or  bailor,  or  by  virtue 
of  his  »  •  •  trust  or  employment,  or  which 
shall  have  been  intrusted  to  his  care,  keeping, 
or  possession  by  another,  or  by  his  employe, 
principal,  or  bailor,  *  *  •  upon  conviotion 
Uiereox,  or  ot  having  ^ded  or  abetted  in  the  com- 
mission thereof,  or  of  having  been  accessory" 
shall  be  punished  as  therein  provided.  H&d 
that,  in  an  indictment  under  this  statute.  It  is 
not  sufficient  to  allege  that  a  certain  draft  was 
intrusted  to  defendant  for  collection  without  tX- 
legiog  to  whom  it  belonged,  and  lor  whose  ac- 
count the  ooUeotlim  was  mad&— State  t.  Boa- 
bles,  tlA.)  9  So.  486. 

Evidence. 

2.  Where  it  was  claimed  by  defendant  that 
he  sold  the  horse,  for  the  embezzlement  or  larceny 
of  which  he  was  indicted,  by  authority  of  the 
owner,  and  it  appeared  that  after  such  sale  he 
offered  to  pay  the  owner  $45  in  weekly  install- 
ments, and  handed  him  an  Instrument,  written 
by  himself,  purporting  to  be  a  bill  of  sale  ot  the 
horse,  to  be  signed  by  the  owner,  and  providing 
that  the  horse  should  become  defendant's  prop- 
erty on  the  payment  of  the  purchase  money,  such 
Instrument  was  properly  admitted  in  evidence, 
as  it  might  be  regarded  in  the  nature  of  an  ad- 
mission that  the  owner  had  not  parted  with  hia 
title,  and  as  tending  to  contradict  defendant's 
theory  that  he  was  authorized  to  sell  the  horsei— 
BuUer  t.  State,  (Ala.)  9  So.  191. 

Instiructions. 

8.  A  Charge  tbat  the  evidence  showed  that 
defendant  was  not  a  bailee  in  the  meaning  of  the 
statute  defining  embezzlement  was  a  ohargo  on 
the  effect  of  the  evidence  and  therefore  properlj 
refused.- BuUer  v.  State,  (Ala.)  9  So.  19L 

EMINENT  DOMAIN. 

The  power. 

1.  A  single  exercise  of  the  right  of  eminent 
domain,  conferred  on  a  railroad  company  by  leg- 
islative grant,  does  not  exhaust  the  grant,  aud 
the  right  may  be  exercised  a  second  time  if  the 
necessity  arises.— Ewing  v.  AialMma  &  V.  By. 
00.,  (Miss.)  9  So.  896.  ^  | 
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8.  Act  Miss.  Dec.  10,  1838,  facorpontloff  a 
railroad  company,  conferred  (seotioQ  4)  author- 
ilj  to  tmter  upon  laada  thronfrn  which  It  should 
deem  it  necessary  to  make  its  "railroad, "  and, 
(MCtloa  5.)  Id  case  of  failure  to  agree  with  the 
owner  of  land  as  to  the  price  to  he  paid  him,  to 
bare  the  damages  by  reason  of  making  ^satd  road" 
assessed :  aod  declared  that  the  company  should 
be  invested  with  the  right  to  "occupy  and  use 
such  lands  for  the  purposes  of  said  railroad." 
Held,  that  the  oompa&y  was  not  limited  to  the 
right  to  take  only  enough  laad  for  a  road-hed, 
batooald  acquire  enough  f(»r  station  grounds,  side 
tracks,  etc.— Ewlng  t.  Alabama  ft  V.  Ry.  Co., 
(Ulaa.)  B  So.  295. 

ITotice  of  condemnation  proceedings. 

8.  The  notice  of  oondemnatioa  proceedings, 
prescribed  by  Laws  Fla.  1885,  c.  8595,  to  be  given 
to  the  land-owner  by  the  commissioners  appointed 
to  view  the  premises  and  appraise  the  lands  to  be 
taken,  is  iDdlspeosable,  In  the  absence  of  the  per- 
soual  appearsDce  of  the  land-owner. — Jacksonville, 
T.  &  K:  W.  Ry.  Co.  v.  Adams,  (Fla.)  9  So.  8. 

Bight  to  jury  trial. 

i.  Code  Ala.  M  WIS.  SMO,  allow  an  appeal  to 
the  circuit  or  sapreiLe  court  from  any  fliul  de- 
cree of  the  probate  court  within  one  year  ftom 
the  rendition  thereof.  Section  8310,  as  amended 
by  Act  Gen.  Assem.  Feb.  38,  1889,  provides  that 
oompensation  for  lands  taken  by  eminent  domain 
may  be  ascertained  by  a  ]ury  of  six  men  in  pro- 
oeedl&KB  in  the  probate  court.  Sectioa  8215  pro- 
vides that  in  such  oases  either  party  may  appeal 
by  bill  of  exceptions  to  the  supreme  court  within 
three  months.  Const.  Ala.  art  14,  %  7,  entitles 
either  party  appealing  from  apreliminaryassess- 
ment  of  compensation  for  uondonmed  lands  to 
have  the  dam^s  "determined  by  a  Jury  accord- 
ing to  law. "  Held  that,  since  a  "Jury  according 
tolaw"  is  a  Jury  of  12  men,  section  3315  Is  nncon- 
stltutional,  Since,  It  an  appeal  oy  bill  or  excep- 
tions were  taken  by  either  party  directly  to  the 
supreme  court,  the  other  would  be  deprived  of 
right  to  trial  by  auoh  a  Jury.— Postal  Telegraph 
Cable  Ca  r.  Alabama  O.  S.  B.  Co.,  (Ala.)  9  So. 
665. 

Compensation. 

5.  In  condemnation  prooeedlnga  the  award  of 
the  Jury  will  not  be  set  aside  as  excessive,  exoept 
In  case  of  gross  and  manifest  error.— Postal  Tel- 
egraph Cable  Co.  V.  Louisville,  N.  O.  &  T.  Ry. 
St.,  (La.)  9  So.  119. 

6.  In  the  absence  of  pcoot  that  the  particular 
property  expropriated  is  subject  to  mortgage, 
miyniunt  to  the  owner  will  be  decreed.-— Postal 
Telegraph  Cable  Co.  v.  Louisville,  JS.  O.  &  T. 
By.  Co.,  (La.)  9  So,  119. 

7.  In  a  proceeding  to  condemn  a  right  to  con- 
■truct  a  telegraph  Ime  along  a  railroad  right  of 
way,  where  the  petition  claims  expropriation  for 
the  whole  distance  between  two  stated  points, 
and  the  Jury  awards  $50  per  mile,  the  Judgment 
should  be  tor  that  sum  tor  each  mile  between  the 
desiguated  points,  and  not  for  (50  "fot  each  mile 
that  the  petitioner  shall  take  of  said  is*operty." — 
Postal  Telegraph  Cable  Co.  v.  Louisville,  K.  O. 
&  T.  Ry.  Co.,  (La.)  9  So.  119. 

8.  A  city  cannot  grant  to  a  telegraph  com- 
pany the  right  to  erect  its  line  along  a  public 
street  without  first  making  compensation  to  the 
abutting  property  owners,  since  the  line  is  an 
additional  burdea.  —8 towers  t.  Postal  Telegraph- 
Cable  Co..  (Miss.)  9  So.  8S6. 

 Construction  of  railroad. 

9.  In  estimating  the  value  of  land  taken  for  a 
railroad,  the  price  paid  for  the  land,  the  improve- 
ments plaoed  thereon  since  its  purcliase,  and  the 
asaeasmeot  tor  taxes,  must  be  given  great  welghL 
—New  Orleans,  FU  J.  &  Q.  I.  K.  Ca  v.  Barton. 
(La.)  9  So.  19. 

10.  In  a  suit  to  expropriate  property  for  the 
purpose  of  huLldiag  arailroad,  damages  on  account 
of  smoke,  noxious  vapors,  and  loud  Jarring  sounds 
emanating  from  and  caused  by  the  eusfnea  and 
lolling  Btook  of  plaintiff,  are  not  decreeaue.-^ew 


Orleans,  Ft.  J.  &  G.  L  R.  Co.  v.  Barton,  (La.)  9  So. 
19. 

11.  In  a  suit  for  damages  for  the  oonsU-uctiOQ 
of  a  railroad  through  plaintifTs  land,  JodgmeBt 
was  given  for  the  value  of  the  laud  appropriated, 
for  timber  destroyed,  and  for  the  cost  of  fencing 
required  pl^tlfTs  property  bavlog  been  di- 
vided in  the  construction  of  the  road. — Street  r. 
New  Orleans,  Ft.  J.  &  O.  I.  R  Co.,  (La.)  9  So.  15. 

 Construotion  of  levee. 

la.  Under  the  levee  act  of  Misaisslppi,  vrhich 
provides  that  on  the  condemnation  or  land  f<H> 
levee  purposes  the  laud-owner  shall  be  entitlpd 
to  the  dam^es  caused  to  his  "adjacent  property 
by  reason  of  the  use  of  his  land  or  other  property 
for  right  of  way  of  said  levee, "  the  latid-owner 
is  not  entitled  to  damages  because  of  a  failure  u> 
so  place  levees  as  to  protect  his  land  from  the 
water  of  the  river,  or  because  the  levee  may  pre- 
vent such  water  from  flowing  off,  as  It  otherwiae 
would,  and  may  deepea  the  water  in  an  overflow 
on  tne  la&d  between  the  embankment  and  the 
river,  as  these  damages  are  consequences  of  the 
land-owner's  situation,  and  the  authorized  effort 
to  promote  the  general  good  by  the  oonstruction 
of  levees;  bat  he  is  entitled  to  all  other  damages 
to  his  adjacent  land  which  are  not  remote,  and 
arise  directly  from  the  taking  of  part  of  bfs  land 
for  levee  porposee.— Richardson  v.  Levee  Comers, 
(Miss.)  9Bo.  851. 

15.  The  land-owner  Is  not  entitled  to  oompen- 
sation because  the  construct! mi  of  the  levee  ron- 
dersthe  land  lying  between  it  and  the  riverprac- 
tically  worthless  for  ^riculture,  and  Deresattates 
the  removal  of  houses  to  the  protected  side  of  the 
levoe,  as  th<»e  are  consequential  damages. — Ricb- 
ardson  v.  Levee  Gom'ra,  (Miss.)  9  Bo.  851. 

14.  The  test  ot  the  value  of  the  land  liefore 
and  after  the  taking  is  inappUcabte  to  asrertain 
the  damages  resulting  from  the  construction  of 
levees.- Richardson  v.  Levetj  Gom'ra,  (Hisa.)  » 
So.  SSL 

16.  Wherelt  Is  conceded  that  the  land  luijaeB- 

lion,  lying  between  the  levee  and  the  rivw,  ia 
rendenid  worthless  for  agricultural  porposes,  ev- 
idence tliat  other  lands,  similarly  situated,  are 
successfully  cultivated,  Is  jvoperly  excluded  as 
irrelevant.— Richardson  V.  Levee  Cknn'rs,  (Mias.  > 
9  So.  SSL 

10.  The  value  01  me  land  adjacent  to  the  river, 
deprived  of  levee  proteotion,  as  compared  witfa 
its  value  when  protected^  is  a  legitimate  snl^ect 
of  inquiry  as  to  the  amonnt  of  t£e  land-owu^'a 
damage. —Richardson  v.  Iiovee  Com'rs,  (Hiaa.)  9 
So.  351. 

Bemedies  of  land-owner — Ejootment. 

17.  An  action  of  ejectment  can  be  malntatDed 
against  a  railroad  company  to  recover  poaaesslon 
of  a  road-bed  in  use  by  the  company,  where  the 
same  has  been  taken  without  the  oonseat  at  the 
owner,  and  without  author^  of  law.— Jacksoa- 
ville,  T.  ft  K.  W.  By.  Co.  v.  Adams,  (Ha.)  »  Bo.  8. 

BqnaUsation. 

See  IVuMtton,  6,  7. 

EQUITY. 

See,  also,  Credftors'  Bill;  Diaooveru;  PrauduUnt 
Conveyances;  InjuTiMon;  Mortonoea:  Part*- 
tto7i;  Quieting  TUle:  Recdwen;  SpmOJIc  Fwr- 
formanee;  Tnut*. 

Jorlsdlotion,  see  TaxaHont  87. 

Jurisdiction. 

1.  The  principle  that  he  who  comes  intoequity 
roust  come  with  clean  hands  does  not  apply  to 
misconduct  of  oomplalnant  in  no  wise  affeciliifc 
the  equitable  relations  betwem  tbe  parties,  and 
not  arising  out  of  tbe  taransactlm  as  to  which  re- 
lief is  sought— Foster  v.  Winchester,  (Ala.)  » 
So.  88. 

S.  A  lessee  cannot  m^ntaln  a  till  for  th» 
construction  of  a  mining  leaae  as  to  the  amount 
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of  royalty  to  be  Mid  by  him.— Lake  ViewMin.  & 
Manaf'g  Co.  v.  H&Duoo,  (Ala.)  9  So.  5S». 

8l  Complaioant,  having  be«i  dlspossosscd  by 
the  purchaser  ia  ao  actioD  of  ejeotmeat,  cannot 
reaort  to  etioity.  but  mubt  appeal,  or  bring  an 
action  at  law ;  one  action  not  lieing  conclusive 
under  the  statute. —Morgan  v.  Lehman,  Durr  & 
Co.,  (Ala.)  9  So.  314. 

4.  A  bill  In  eqalty,  to  recover  the  prohts  oom- 
pialtiSQts  woald  have  realized  but  for  the  breach 
of  a  contract  by  which  defendant  agreed  to  aell 
them  all  the  coal  mined  by  it  from  several  mines 
during  the  year,  alleged  that,  to  learn  the  amount 
of  ooal  mined,  a  discovery  from  defendant, 
through  Its  offloefsand  books,  was  absolutely  nec- 
esaary,  and  that  the  Information  could  not  be 
otherwise  obtained,  and  prayed  for  such  discov- 
ery and  proper  relief.  Held,  that  the  necessity 
lor  a  discovery  was  sufflciently  shown  'lO  give  a 
court  of  equity  Jurisdiction,  and  that,  though  the 
claim  was  purely  legal,  the  court,  having  ac- 
quired Jorlsdiction.  should  retain  tiie  cause,  and 
grant  full  relief.— Virginia  &  A.  Min.  &  Uanof 'g 
Co.  V.  Hale,  (Ala.)  9  So.  256. 

5.  Wliere  the  debts  of  a  corporation  whose 
property  has  t>een  transferred  under  an  agree- 
ment to  pay  tbem,  amount  to  more  than  the  sum 
agreed  to  be  paid,  equity  has  Jurtsdiotion  to  de- 
termine  the  proportion  doe  to  each  creditor. — 
Dimick  r.  Register,  (Ala.)  9  So.  79. 

6.  A  cnurt  of  equity  will  not  primarily  take 
Jur:  i;tion  to  determine  the  legality  of  an  eleo- 
ticm  of  directors  of  a  corporation,  or  to  remove  a 
director,  but  will  Inquire  into  the  regularity  of 
election  only  when  the  question  arises  collater- 
ally in  a  suit  of  which  the  court  has  jurisdiction, 
ana  the  grant  of  t^e  relief  depends  on  its  decis- 
ion.—Perry  V.  Tuscaloosa  Cotton-Seed  Oil-MUl 
Co.,  (Ala.)  9  So.  217. 

 DlBpated  boundaries. 

7.  Complainant  cannot  maintain  a  bill  In 
equity  to  establish  disputed  boondarieswiim  such 
bill  snows  that  he  is  in  possession  of  all  the  land 
claimed.— Ashurst  v.  McKenzie,  (Ala.)  9  Ho.  262. 

8.  Chancery  has  no  Jurisdiction  to  determine 
diapnted  boundaries  where  there  is  no  ccmfuslon 
or  obliteration  thereof,  bat  the  sole  question  is  a 

one  as  to  which  of  certain  exlstii^  monu- 
ments are  the  correct  ones. — Ashunt  7.  MoKensie, 
(AU.)  9  So.  263. 

Beforinatlon  of  oontraot. 

9.  In  a  suit  to  restr^n  ejectment  proceedings, 
and  have  a  conveyance  to  complainant  corrected 
so  iia  to  describe  the  land  In  controversy,  the  bill 
alleged  that  the  patentee  conveyed  the  lands  to 
complainant  and  F.  and  R. ;  that  subsequently 
complainant  porchased.  the  interests  of  his  co- 
grantees,  bat  that  their  conveyance  to  him  failed 
to  describe  the  land;  that  thereafter,  with  knowl- 
edge of  complainant's  purchase  and  possession, 
respondents  purchased  the  land  from  said  gran- 
tees. HehZ,  that  a  plea  in  bar  which  set  up  that 
the  patent  was  obtained  through  the  fraud  on  the 
government  of  the  patentee,  complainant,  and  his 
CO- gran  tees,  which  failed  to  admit  the  conveyance 
of  Uie  land  to  complainant  and  hia  co- gran  tees, 
but  allied  that  certain  other  land  was  c4mveyed 
to  them,  and  which  claimed  title  through  th» 
same  patent  which  it  alleged  was  obtained  by 
fraud,  was  insufBcient- Foster  T.  Winchester, 
(AlaT^  B  Sa  RR 

l(k  In  a  bill  to  correct  a  mistake  in  a  deed  to 
defendant  whereby  the  description  Includes  land 
afterwards  convoyed  by  the  common  grantor  to 
plaintilC,  it  being  shown  that  the  land  In  disuute 
wan  not  understood  by  the  {Murties  to  be  includ- 
ed in  the  grant  to  the  defendant,  be  cannot  op- 
pose the  correction  on  the  ground  that  to  de- 
prive him  of  it  would  give  him  less  land  than  he 
contracted  to  buy,  where  he  has  been  in  posses- 
sion of  his  proper  tract  for  15  years,  with  ample 
opportunity  to  discover  the  shortage,  but  has 
never  complained  of  it— Weathers  v.  Hill,  (Ala.) 
0  So.  412. 

11.  In  a  bill  to  correct  a  mistake  In  a  deed  to 
defendant  whereiv  the  descrlpUou  loclodea  land 


afterwards  oonvcyed  by  the  common  grantor  to 
plaintiff,  there  need  be  no  allegation  that  plain- 
tiff had,  before  bringing  suit,  requested  defend- 
ant to  make  the  correction,  where  the  bill  al* 
let'^s  that  defendant  had  already  b^un  to  tres- 
pass on  the  land  In  dispute.— WeaUieis  T.  Bill, 
(Ala.)  9  So.  412. 

Cancellation  of  oontraot. 

12.  Equity  has  no  Jurisdiction  to  decree  re- 
scission of  a  contract  for  the  sale  of  land  on  the 
ground  of  breach  of  warranty,  where  it  is  not 
shown  that  the  vendor  was  insolvent. — Farker  v. 
Parker.  (Ala.)  9  So.  436. 

18.  Wliere  a  contract  was  made  by  which  plain- 
tiff gave  defendant  a  half  interest  in  a  lot,  al- 
lowed him  to  control  the  rents  and  proflte.  and 
provided  that  It  should  not  be  sold  within  10 
years  without  his  consent,  and  the  contract  is  at- 
tacked on  the  ground  of  plaintiff's  mental  Inca- 
pacity, the  xwnedy  at  uw,  by  recovery  of  pos- 
sesslon  of  the  lot,  Is  inadequate,  and  a  bill  t» 
cancel  the  contract  may  bemaintained.— LufTboro 
T.  Foster,  (Ala. )  9  So.  281. 

14.  In  a  suit  by  a  mortgagee  who  has  pur- 
ohaaed  the  mortgaged  premises  under  a  power  of 
s^e  In  the  mortgage,  to  compel  the  mortgagor  to 
elect  whether  he  will  atDrm  or  disafBrm  the  sale, 
a  oross-blU  asking  cancellation  of  the  mortgage 
contract  on  the  ground  of  usury,  which  does  not 
offer  to  repay  the  principal  of  the  loan  and  legal 
interest,  snould  be  dismissed  for  fad  lure  of  de- 
«ondant  to  ofEer  to  do  equitfr.— American  i'ree- 
hold  Land  Mortg.  Oo.  r.  filewaU,  (Ain.)  9  3o.  148. 

 Consideration. 

16.  One  thoQsand  and  ninty-elght  acresof  land 
were  sold  for  $10,000.  Three  hundred  and 
ninety-one  acres  were  cleared  and  the  rest  wood- 
lands. The  title  failed  to  280  acres  of  the 
latter.  This  tract  was  of  superior  quality,  and 
the  rest  of  the  woodlands  were  marshy  and 
01  little  value.  The  inq>rovements  were  lnfei*ior 
in  quality  Mid  limited  In  quantity.  Held,  that 
tne  purohaser  was  not  entitled  to  a  cancellation 
of  the  contract,  but  to  a  diminution  of  the  prioe 
only.— Robbins  v.  MarUn,  (La.)  9  So.  108. 

16.  Cu  the  maturity  of  a  mortgage  the  mort- 
eagors  executed  to  the  mortgagee  a  deed,  absolute 
in  form,  the  expressed  oonslaeratlon  belcs  the 
debt  secured  and  an  individual  debt  of  one  of  the 
mortgagors.  On  a  bill  to  declare  the  deea  amort 
gage,  and  allow  a  redemption,  there  was  no  pre- 
tense but  that  the  oonveyanoe  was  intended  to  bo 
in  satisfautloQ  of  the  mortgage  and  individual 
debt,  but  they  claimed  that  they  were  to  be  al- 
lowed two  yefirs  in  which  to  redeem.  Held  that, 
the  bill  not  having  asked  forrelief  on  thegrounds 
of  inadequacy  of  price,  and  the  proofs  not  show- 
ing any  gross  inadequacy,  the  should  not  be 
set  aside  as  opprosive.  —  Peagler  t.  Stabler, 
(Ala)  9  So.  uK 

17.  O.,  who  had  Indemnlfled  his  oo-soretlea 
on  the  bond  of  a  tax  collector  who  was  indebted 
to  the  city,  persuaded  complainant,  a  married 
woman,  who  was  in  no  way  liable  tor  the  debL 
to  execute  to  W.,  a  co-surety,  an  aosolute  deed 
of  her  separate  estate,  reciting  a  consideraUcm  of 
(2,000,  and  W.  gave  her  ao  undertaking  to  re- 
convey  on  her  payment  of  that  amount  O.  then 
deposited  $2,000  in  bank  to  the  credit  of  W.,  who 
gave  a  check  therefor  to  complainant,  who,  ao- 
cordlng  to  the  understanding,  indorsed  it  in  pay- 
ment of  the  debt  field,  that  the  deed  should  bo 
canceled  for  want  of  conaideratton.— Vlnoent  r. 
Walker,  (Ala.)  9  Ho.  883. 

 Frand. 

15.  A  universal  legatee  who  bad  entered  into  a 
compromise  with  the  surviving  partner  of  a  Arm 
in  wniuh  testator  was  a  member,  and  accepted  a 

designated  sum  iu  satisfaction  of  ner  claim,  cannot 
subsequently  maintain  an  action  to  annul  the  com- 

? remise  on  the  ground  of  the  surviving  partner's 
raud,  without  tendering  back  the  amount  received 
under  the  compromise.— Aokerman  T>  UoShane, 
(La.)  9  8a  488.  nir^n]t> 
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10.  Where,  in  ■  suit  to  csnoel  a  cooiract  Jar 
the  pnrclmse  of  land  upon  the  ground  of  fraud, 
the  oomplaiut  alleges  that  defendoDt'a  preaident 
pointed  oat  two  lots  as  suitable  for  a  warehouse 
and  elevator  corporation.  Baying:  '*We  are  balld- 
injf  our  belt  railway  right  down  •  »  •  street, 
so  that,  yoa  see,  we  will  pass  that  ground  SOU  feet 
on  its  east  side;"  and,  **We  are  at  work  on  It 
DOW ;  the  engineers  are  onL  there  now  at  work  at 
It;"  whereupon  plaintiff  was  induced  to  purchase 
the  lota ;  and  alleges  a  failure  to  build  the  road, 
—a  failure  to  a70r  that  the  representations  were 
false  and  fraudulently  made,  with  intent  to  de- 
-ceive,  or  an  eguiTalent  arerment.  Is  a  fatal  de> 
feet.— Birmingham  Warebouse  &  Elevator  Co, 
T.  Elyton  Land  Co.,  (Ala.)  9  Bo,  dS5. 

30.  Tue  averment  Uiat  complainant  relied  up- 
on the  assurances  of  defendant  to  complete  the 
belt  road  as  be  agreed  to  do  at  the  time  he  sold 
the  land  will  not  supply  a  failure  to  set  forth  the 
facts  necessary  to  constitute  an  assurance  or 
OTomise  to  complete  the  road.  —  Birmingham 
Warehouse  &  Elevator  Co.  T.  Blyton  Land  Co., 
(Ala.)  9  So.  286. 

Aooonnting. 

31.  Equity  will  not  entertain  Jurisdiction  of  a 
4>ill  for  an  account,  and  to  charge  defendant 
with  one-half  of  certain  ore  rained  on  and  moved 
from  certain  land  by  defendant,  and  in  which 
plaintiffs  claim  an  undivided  half  Interest,  where 
the  bill  alleges  that  defendant  is  in  possession  of 
the  land  under  a  purchase  from  one  who  had  no 
title,  as  the  question  of  title  must  be  first  deter- 
mined before  an  accounting  could  be  ordered.— 
Teoiimseh  Iron  Co.  v.  Camp,  (Ala.)  9  Bo. 

22.  The  deatloga  between  oomplalnaat's  Intra 
tate  and  respondents  originated  In  an  agreement 
whereby  intestate  assumed  liability  tar  advancea 
to  be  made  for  carrying  on  certain  planting  op- 
orations,  and  for  the  support  of  her  father  and 
his  family.  On  the  face  of  the  transaction  In- 
testate stood  as  principal  debtor,  though  in  re- 
ality she  was  aurety  for  her  father.  In  the  agree- 
ment there  was  a  stipulation  that  the  advances 
should  not  exceed  |500  per  month.  In  her  life- 
time Intestate  brought  a  bill  to  surcharge  and 
falslfyrespondents*  account,  asking  to  be  relieved 
from  liability  for  the  value  of  articles  furnished 
M-bicb  were  not  crop  advances  or  tamilTBapplies 
x/JiI&  the  teonna  of  the  agreement.  The  onlv 
refecuLOd  to  tbe  1600  limitation  presented  that 
stipalation  as  being  propmed  by  resp<>blcLiJ  for 
their  benefit.  Held,  that  complainant's  intestate 
having  thereby  committed  herself  to  the  payment 
of  all  Items  of  tiie  character  provided  for  In  her 
contract,  without  reference  to  the  amount  thereof, 
complainant  could  not  invoke  the  limitation,  even 
if  it  could  have  been  relied  upon  in  the  first  in- 
stance.—Moses  V.  Koble,  (Au.)  9  Bo.  86;  Noble 
X.  Hoses,  Id, 

Pleading — Bemarrar. 

S8.  Failure  of  defendant  to  demur  to  a  bill 
containing  two  directly  opposite  and  repugnant 
Allegations  Is  a  waiver  of  the  defect,  and  relief 
shoDld  be  gtteted  if  the  proof  shows  that  plain- 
tiff is  entitled  to  it  under  either  aspect  of  the 
«asaL— American  Freehold  Land  Mmtg.  Co.  r. 
Sewell,  (Ala.)  B  So.  14& 

 AmendmeDt. 

24.  Under  Code  Ala.  |  8t49,  providing  that 
amendment  to  answers  in  chancery  must  be  al- 
lowed at  any  time  before  final  decree  so  as  to  set 
up  any  defense,  the  court  is  bound  to  permit  a 
demurrer,  filed  before  answer,  to  be,  on  motion, 
incorporated  in  the  answer;  but  a  refusal  to  do 
so  will  be  error  without  preludioe  where  the  de- 
murrer was  in  fact  rulud  upon.— Har land  r.  Per- 
son, (Ala.)  9  80.  879. 

SS.  A  bill  alleged  that  a  judgment  against 
complainant's  husband,  for  which  defendant  was 
liable  aa  surety,  had  been  purchased  with  com- 
plainant's statutory  separate  estate,  and  trans- 
ferred to  defendant  as  her  agent,  and  used  by 
him  to  purchase  for  her  benefit  the  lands  of  her 
husband  sold  under  execution,  and  prayed  that 
he  be  oomoelled  to  convey  same  to  oer,  and  ac- 


count for  the  rents  and  profits  thereof.  The  bill 
was  amended  so  as  to  allege  that  the  Judgment 
was  transferred  to  defendant  for  his  protectitm, 
and  for  complainant's  benefit,  and  that  complain- 
ant partially  reimbursed  him  with  her  statatory 
separate  estate.  The  averments  as  to  the  rents 
and  profits  were  stricken  out.,  and  it  was  prayed 
that  defendant  be  decreed  a  trustee  in  invitum, 
and  that  a  lien  be  declared  on  the  lands  to  the 
extent  of  herestate  Invested  thorein.  Bebl,  that 
the  complaint  as  amended  did  not  snbatitate  a 
new  cause  of  action,  but  waa  within  Code  Ala. 
S  SMO,  which  provides  that  amendmeots  to  bills 
must  be  allowed  at  any  Ume  before  final  decree, 
"to  meet  any  state  of  evidence  which  will  au- 
thorize relief.  "—Winstcn  v.  Ultohell,  (AU.)  9 
Bo.  651. 

 Multiforionsness. 

20.  A  bill  is  not  multifarious  which  elects  to 
disaflSrm  a  sale  under  foreclosure  of  a  mortgage 
on  the  ground  that  the  mortgagee  was  the  pur- 
chaser, and  which  also  alleges  that  the  mortgage 
debt  had  previously  been  paid,  and  asks  a  can- 
oflllatinn  of  the  mortgage,  or,  if  a  balance  be 
found  due  upon  an  accounting,  prays  that  the 
mortgaginr  be  allowed  to  reaeem.  —  Tipton  t. 
Wortham,  (Ala.)  9  So.  696. 

27.  A  bill  to  remove  the  administration  of  an 
estate  from  the  probate  to  the  cha&cery  court  al- 
leged that  by  the  wi  11  the  devisees,  one  of  whom 
was  executor,  were  given  certain  real  estate, 
whloh  they  farmed  Jointly,  and  from  the  pro- 
ceeds  of  waioh  they  paid,  as  the  will  directed, 
the  debts  of  \he  testator  In  part;  that  debts  had 
been  incurred  In  the  farming  operations;  and 
that  each  had  made  advances  from  bis  private 
meiuia  towards  paying  the  debts;  and  asKed  for 
a  aettlement  of  taese  matters.  Held,  that  there 
was  DO  connection  between  them  and  the  admin- 
istraUon  of  the  eatate,  and  the  bill  waa  mnltifa- 
rioos.— Harland  ▼.  Person,  (Ala.)  9  8a  879. 

SS.  But,  since  such  bill  contains  equity  for  the 
settlement  of  the  account  between  tbe  deviseea, 
and  the  defect  of  multifariousness  may  be  cured 
by  amendment,  a  motion  to  dismiss  for  want  d 
equity  should  not  be  entertained. — Harland  v. 
Person.  (Ala.)  9  So.  879. 

Parties. 

29.  A  person  died  seised  of  a  tract  of  land, 
which  descended  at  once  to  his  heirs,  he  leaving 
no  debts.  Before  dower  in  this  tract  had  been 
allotted  to  the  widow  she  made  a  deed  of  otber 
land,  which  by  a  misdescripttoii  incladed  the 
tract  In  question.  Beld,  that  she  had  no  interest 
therein,  the  conveyance  of  which  could  affect  the 
rights  ot  Uie  heirs,  and  they  are  not  proper  par- 
ties to  a  biU  to  cotTect  the  misdescription  Innar 
deed.— t.  Sandefur,  (Ala.)  9  So.  88a 

Dlsmlsaal. 

80.  A  motion  to  dismiss  for  want  of  eqal^, 
like  a  demurrer,  most  be  based  on  the  case  mua 
by  the  bill.— Peter  v.  Kahn,  (Ala.)  9  Sa  789. 

 Effect  on  oross-bill. 

SI.  Under  Code  Ala.  |  8460,  the  prayer  of  a 
cnm-blll  for  relief  against  a  oo-defendant  may 
be  granted,  although  the  original  bill  is  dis- 
missed.—Abels  V.  Mobile  Real-Estate  Co.  tAla.> 
9  Bo.  ISSi  Planters'  &  Uerehants'  Ins.  Co.  T. 
Bame,  Id. 

£rror,  Writ  of. 

See  Appeal;  Certiorari;  New  IVlab 

Bstatea. 

Bee  Dower;  Hamettead;  2Vnanev  *n  Commotk 
and  Joint  Tenancy. 

EBTOFPEIi. 
Rea  JudiocUa,  see  Judgment,  9-0. 
In  pals. 

1.  Defendant  Is  not  estopped  to  set  np  the 
statute  of  frauda  against  a  otmbafit  to  leaas  prop- 
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ert;  for  one  year  commenclDfc  over  three  months 
inftituro,  on  the  grodod  tbat,  baring  promised 
to  occupy  the  jn^mises,  bis  failure  to  notlQr  plain- 
tiff that  he  would  not  occupy  them  caosed  her  to 
lose  an  opportunity  of  securing  another  tenant. — 
White  V.  Levy,  (Ala.)  9  So.  164. 

3.  Where  a  party  in  desciibing  bis  property 
for  the  purposes  of  assessment  includes  a  street, 
and  pays  for  years  the  taxes  assessed  aRaiost  the 
property,  it  does  not  estop  the  city  to  claim  title 
to  the  street  which  divides  his  property.— Louisl* 
ana  loe  ManuPg  Co.  t.  City  of  Mew  Orleans,  (La.) 
9  So.  31,  43  La.  Ann.  317. 

8.  The  presence  of  a  mortgagor  when  the  mort- 
gages are  transferred  to  a  bank  by  the  mortga- 
gees, without  informing  the  bank  of  the  usurious 
transactions  on  which  they  were  based,  does  not 
estop  him  Ttom  setting  up  the  usury  agalast  the 
bank,  where  It  is  not  shown  that  the  mortgagor 
was  inftnrmed  of  the  oharacterof  the  transfer,  and 
where  it  does  appear  that  the  bank  railed  excln- 
rtvelT  on  the  mortgagees'  ossaramxa  as  to  the 
TBltaity  anr)  soiBclency  of  the  mortgages.  — Mor- 
ris V.  Alston,  (Ala.)  9  So.  815. 

4.  Tbe  Citizens*  Bank  of  Louisiana  having 
been  chartered  with  acapital  stock  of  (13,000,000, 
tu  be  procured  by  loaus  ou  a  subscriptiou,  to  be 
secured  by  mortgages  issued  by  the  subscribers, 
and  being  onable  to  negotiate  the  loon,  tiie  state, 
by  act  of  Jannary  80,  1886,  to  faclUtata  the 
n^tlationof  the  loan,  pledged  its  credit  forsald 
sum,  and  issued  Its  bonds  to  the  bank,  by  it  to 
be  transferred  by  Indorsement,  reserring  by  the 
act  a  transfer  In  pledge  of  the  securiUes  granted 
by  the  aot  of  incorporation.  In  1343  the  bank  be- 
came  Insolvent,  ana  the  state  took  charge  of  and 
managed  it  until  1858,  when  It  restored  the  man- 
agement to  the  stockholders.  For  years  after 
this  the  holders  of  the  bonds  acted  as  the  bank's 
oorrespondents,  and  transacted  business  wltb  It. 
Beldt  that  they  are  estopped  from  claiming  that 
tbe  state  is  in  poesession  of  the  bank's  assets, 
and  Is  therefore  liable  on  the  bonds  as  ninoipal. 
— T.  Board  Of  Liqnidatlon,  (La.)  9  So.  754. 

EVIDENCB. 

Bee,  also,  Congpirncy;  Libel  and  Slander,  8,  8; 

Malictout  Prosecution,  10. 
Burden  of  proof,  see  Guardian  and  Ward,  3. 
Civil  action  for  tort  amounting  to  crime,  see 

Tfirts,  3. 
In  action  for  price,  see  HcUe,  8. 

criminal  eases,  see  AduUeru:  CrimintU  Low, 
2A-S9;  Embexalementt  is.  Homicide,  9B-43. 
Kewly-discovered,  see  New  "Mat, 
Objections  to,  see  Trltil,  6-13. 
OX  fraud,  see  Fraudulent  Cofivevances,  31-38. 

negligence,  see  Neqllgenoet  19,  18. 
Reception,  see  Trial,  1-6. 

Judicial  notice. 

1.  Ck>arts  will  take  ]adlclal  notice  that  rail- 
road lines  are  marked  out  and  the  grades  fixed 
thecompany's  engineer;  and  it  cannot  be  con- 
tended, in  an  action  against  the  company  for  dam- 
age to  property  by  exoavatlons  in  coo^action  of 
its  road,  that  defendant  is  not  connected  with  the 
damage;  since,  for  aught  that  appears,  tbe  grad- 
ing contractor  might  have  avoided  the  injunr  by 
making  shallower  cuts.— Alabama  M.  Ry.  u>.  v. 
Coskxy,  (Ala.)  9  Bo.  SOS. 

Skesamption — Failure  to  call  witness. 

3.  The  failure  of  defendant,  In  an  action  by  an 
employe  for  personal  injuries,  to  summon  a  wit- 
ness, who  was  an  employe  at  the  time  of  tbe  ac- 
'sldent,  a  year  preceding  the  trial,  In  absence  of 
my  proof  tbat  he  remained  in  Its  employ,  or  was 
Accessible,  or  was  even  living  at  tbe  time  of  trial, 
cannot  sustain  any  presumption  against  defend- 
aot— Saaer  v.  Union  Oil  Co.,  (La.)  9  So.  866. 

—  As  to  receipt  of  letter. 

8.  The  fact  thut  a  relative  of  a  landlord,  who 
lived  near  the  laud,  wrote  a  letter  to  such  land- 
lord notifying  him  of  his  tenant's  attornment 
to  a  third  penoB,  and  placed  It  In  the  poat-olDoe 


addressed  to  the  landlord  at  tbe  place  where  he- 
was  accustomed  to  receive  letters,  is  prima  facie 
proof  of  notice  to  tbe  landlord  of  the  attornment. 
-De  Jamette  t.  HcDanial,  C^ls.)  9  So.  G70. 

Borden  of  proof. 

4.  The  burden  of  proof,  under  a  plea  not  de- 
nying the  vtoloice  alleged  tn  the  complaint,  bat 
affirmatively  averring  that  tbe  force  was  neoea- 
sary  to  the  performance  of  a  lawful  act,  Is  on  de- 
fendant.—Alabama  a.  B.  R.  Co.  T.  Frailer,  (Ala.  > 
9  Bo.  80S. 

Best  and  aeoondary  evidence* 

5.  Where  records  are  destroyed  by  Are.  parol 
evidence  can  be  received  as  to  their  existence 
and  contents.— Sumet  v.  Newman,  (La. )  9  So.  661. 

6.  Since  a  deed  la  preanmed  to  remain  In  the 
custodv  of  tiie  orantee  until  the  contrary  ia 
ahown,  a  third  person  may,  without  accounting 
for  the  original  deed,  offer  a  oertUled  copy  In 
evidence,  under  Code  Ala.  1886,  S  1798.  provid- 
ing that,  if  a  party  offering  In  evidence  a  tran- 
script of  a  certified  and  recorded  deed  has  not 
the  custody  or  control  of  the  original,  the  court 
must  receive  the  transcript. — Florence  Land,  Min. 
&  Manuf'g  Co.  v.  Warren,  (Ala.)  9  So.  884. 

7.  In  an  action  against  a  railroad  company 
and  a  contractor  engaged  in  construction  of  ita 
road  for  damages  by  such  construction,  tbe  ad- 
mission of  teetinKmy  for  plaintiff  that  the  oon- 
traotor  was  under  a  written  contract  forconstrua- 
tion  of  the  road  is  reversible  error,  where  the 
contract  itself  is  not  produced,  and  no  reason  is 
assigned  for  its  ntm-inroduction.— Alabama  M.  By. 
Ca  V.  Coskry,  (Ala.)  9  Sa  303. 

Hearsay. 

8.  A  witness,  on  going  to  the  scone  of  tbe- 
ortgin  of  a  Are  out  of  whicnan  action  for  destrno- 
tion  of  property  thereby  arose,  heard  a  stranger 
say  how,  according  to  his  understanding,  the- 
flie  originated.  Held,  that  his  teatimmy  of  the 
stranger's  statement  was  prDperly  excluded  as- 
hearsay.— JaoksODTllle,  T.  &  K.  W.  Ry.  C(k  T. 
Peninsular  Land,  Tnasp.  ft  Manofg  Co..  fFla.t 
9  So.  661. 

Declarations  and  admissions. 

9.  In  an  action  against  defendant  for  procur- 
ing a  third  person  to  bom  plalntUTs  buildings, 
declarations  by  defMidaat,  ahiortly  befoi-e  uw- 
burning,  showing  an  intense  hostility  to  plain- 
tiff, are  admissible. —Williams  v.  Dickenson, 
(Fla.)  9  Bo.  84r. 

10.  In  an  action  against  defendant  for  procur- 
ing a  third  person  to  burn  plaintiff's  buildings, 
admissions  by  defendukt,  showing  a  knowledge 
of  the  existence  of  an  intention  to  commit  the 
crime,  and  of  the  time  when  it  was  intended  to- 
be  consummated,  are  admissible  in  evidence. — 
Williams  V.  Dickenson,  (Fla. )  9  So.  847. 

U.  Declaratlonsofdeceased,  madeflve  minates- 
or  more  after  the  accident,  not  spontaneously,  but 
in  answer  to  the  question  of  bow  It  happened, 
and  not  illustrating  or  explaining  or  receiving 
support  from  the  transaction  itself,  do  not  form 
port  of  the  res  (/esfce.— Richmond  Co.  T. 

Hammond,  (Ala.)  9  So.  &77. 

1  The  teatiiiKHiy  <tf  a  wnnesa  as  to  a  conver- 
sation between  complainant  and  a  third  party, 
showing  the  terms  of  an  arrangement  which  com- 
plainant said  he  had  made  with  defendant  corpo- 
ratioQ  through  its  secretary,  la  incompetent,  wheo 
no  lepresentative  of  defendant  7W  presenl— 
Downing  v.  Woodstock  Iron  Co.^  (Ala.)  9  So.  177. 

la  A  witness  who  hears  the  terms  of  a  con- 
tract discussed  in  the  presence  of  the  parties  a 
few  minutes  after  they  are  agreed  upon,  and  be- 
fore the  persons  present  have  dispersed,  Is  com- 
petent to  prove  the  contract,  although  he  did  not 
actually  hear  it '  made.— Wolffe  v.  Perryman, 
(Ala.)  9  60.  148. 

14.  The  answers  of  an  oncer  of  a  oorporatlon 
to  Interrogatories  for  discovery  filed  in  an  autlou 
at  law  are  admissible  as  erideuca  against  the 
corporation  on  trial  of  the  cause.— Jacksonville, 
T.  &  K.  W.  Ry.  Co.  t.  Poninsular  I^nd,.  IransD. 
IftManuf'gUa,  (Fla.>9So.66L. 
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Opinion  evidence. 

15-  The  t««timoa7  of  a  wttoesft  that  to  the  bett 
of  biB  judgment  the  short  quarter  of  a  rail, 
Where  It  was  broken,  was  on  a  rotten  cross-tie, 
bat  that  be  would  doc  be  poeitive.  is  but  a  state- 
ment of  the  beat  of  bis  reooUeotton  of  the  fact, 
and  Is  properly  reoelred.— Alabaam  G.  8.  B.  Co. 
T.  Hill,  (Ala.)  0  So.  723. 

16.  A  witneaa  testify  M  to  the  knowledge 
of  another  person  that  a  lot  belonglne:  to  a  third 
person  haa  been  improved. —Abbett  r.  Page, 
(Ala.)  9  So.  883. 

17.  In  an  action  for  personal  Injuries,  the  fact 
thai  the  physician  who  attended  plaintiff  failed 
to  call  in  a  surgeon  to  perform  an  operation 
which  he  knew  would  cure  plaintiff,  but  wbivh 
he  did  not  deem  himself  competent  to  perform, 
Will  not  affect  the  credibility  or  value  of  bis  tes- 
timony as  an  expert.— Alabama  G.  8.  R.  Co.  r. 
Bill,  (Ala.)  «  So.  7ai». 

IS.  la  an  action  for  personal  iajories,  the 
question  of  whether  witneus,  a  medical  expert, 
would,  if  bis  arm  were  in  the  condition  of  plain- 
tiff's, submit  to  a  certain  operation,  which  he 
bad  testified  would  probably  result  in  a  cure, 
but  would  be  attended  with  some  danger  to  life 
and  intense  pain,  should  not  be  allowed  to  be  an- 
swered.—Montgomery  &  E.  B^.  Ca  V.  Uallette, 
(Ala.)  9  So.  S68. 

 Values. 

19.  In  an  action  for  negligence  in  kflllnir  a 
thorongblnred  Galloway  tull,  testimony  as  to  its 
value,  given  by  two  witnesses,  one  of  whom  was 
snperlnteudent  of  plaintiff's  stock  farm,  the  other 
a  farmer  who  had  raised  and  sold  cattle  and  half- 
breed  Galloway  calves,  both  knowing  the  bull, 
his  breed,  ana  peculiar  meriu,  was  admissible. 
—Alabama  G.  S.  B.  Co.  T.  Moody,  (Ala.)  9  So. 

m 

20.  In  an  action  onan  indemnifying  bond  given 
to  a  sheriff  on  his  seizure  and  sale  of  a  stock  of 
goods  which  plaintiff  claims,  where  a  grocer,  a 
hardware  merchant,  and  a  dry  goods  merchant 
testify  as  to  the  value  of  the  goods,  they  are  not 
experts  to  snob  extent  tli^  the  testimony  of  each 
most  be  considered  only  in  r^pard  to  the  line  of 
goods  in  which  be  dewa.— Garbeny  Wiarell, 
(Hiss.)  8  So.  29a 

81.  Where  ^alntlflMn  an  aotlfm  fbr  a  wrongs 
fal  attachment,  claimed  that  the  goods  did  not 
bring  a  "fair  price"  at  the  sale  under  the  attach- 
ment, the  testimony  of  tbe  auctioneer  who  had 
sold  the  goods,  and  who  had  exercised  his  busi- 
neu  fOT  90  yell's,  was  competent  in  defenae.— 
Marx  T.  Stratus,  9  Bo.  81S,  90  Ala.  440. 

Doouments. 

23.  Where  a  pledgeor  antborlzes  a  pledgee  to 
aell  a  pledge  of  stock  through  any  broker  on  the 
stock  exohanse,  the  books  of  tbe  ntock  exchange, 
a  private  corporation,  are  not  admissible  In  an 
action  between  the  pledgeor  and  pledgee  to  show 
that  It  was  sold  as  directed,  without  accounting 
for  the  absence  of  the  secretary  who  made  the 
entries.— Terry  r.  Birmingham  Sat  Bank^  (Ala.) 
9  So.  299. 

28.  Where  the  record  of  the  board  of  county 
oommissioners  kopt  by  the  clerk,  whose  duty  it  is 
to  keep  the  same,  is  produced  and  identifled  by 
blm,  it  is  admissible  as  evidence  in  any  cause  to 
which  it  may  bd  pertinent— Johnson  v.  Wakulla 
County,  (Fla.)  9  So.  09U. 

24.  It  is  not  necBBstuT  for  the  auditor  of  pub- 
lic accounts  to  verify  copies  by  affidavit,  as  it 
does  not  give  any  additional  weight  to  his  offl 
oial  signature  and  seal.— Sorget v.  Newman,  (La.) 
9  8u.  m. 

25.  Whore  a  paper  is  attested  it  is  not  admls- 
atbte  in  evidence  until  the  attesting  witness  is 
called  to  prove  It— Richmmd  &  D.  R.  Co.  v. 
Jones,  (Ala.)  9  So.  276. 

HiO.  It  is  competent  to  prove  the  time  of  rising 
and  phase  of  tne  moon  at  a  partloalar  time  by  the 
Introduction  of  an  almanac.- Mobile  ft  B,  B.  Co. 
T.  Ladd,  (Ala.)  9  So.  100. 


Parol  evidence. 

97.  It  is  competent  for  •  person  to  testify  that 
be  never  had  any  interest  tx  title  in  certain  land. 
— Florence  Land,  Hln.  &  Manuf  *g  Co.  v.  Warren, 
(Ala.)  9  So.  881. 

28.  Parol  testimony  that  it  waa  the  intention 
of  the  parties  that  defendant's  liability  shonld 
depend  upon  the  oonsummution  of  a  sale  of  the 
leased  property  was  incompetent  since  it  tended 
to  vary  an  absolute  written  contract  by  a  rupug- 
nant  condition.- Dexter  v.  Oblander,  (Ala.)  0  So. 
86L 

29.  A  writing  signed  by  defendant  reciting 
that  he  has  recel-red  a  relinquisbment  of  a 
lease  "for  consideration  of  tl&O,  to  be  paid  In  ten 
days,  **  binds  defendant  and  parol  evidence  that 
he  acted  as  ueub,  and  intended  to  bind  another, 
is  immaterial.- Dexter  v.  Ohlander,  (Ala.)  9  So. 
S61. 

80.  Parol  ivoof  is  inadmissible  to  show  that 
an  atMolDte  oonveyanoe  was  intended  to  operate 
as  a  oondltiooal  sale  or  a  sale  with  a  right  to  re- 
deem.—Peagler  V.  Stabler,  (Ala.)  9  So.  157. 

81.  It  is  incompetent  to  show  by  parol  evi- 
dence that  a  note  atMolnte  on  its  taoe  was  deliv- 
ered only  as  an  escrow.— Gamer  t.  Fite,  (Ala. )  9 
So.  867. 

32.  Though  no  extrinsic  proof  Is  admissible  to 
oontradlot  facts  esUbllsbea  by  the  MBcial  Jour- 
nals of  the  booses  of  the  le^slatore,  eridmca  is 
admissible  to  show  that  by  reason  of  fraud,  mis- 
take, or  error  of  Judgment  on  tbe  part  of  the 
clerk  of  the  house  or  secretary  of  the  senate  tbe 
Journals  do  not  faithfolly  redte  tbe  proceeilings 
as  th^  actually  transpired.— State  t.  Maaiw, 
(La.)  <liio.  m 

Evidenoe  made  compet«it  by  tliat  of 
adverse  party. 

88.  It  Is  not  error  to  admit  Incompetent  evi- 
dence which  is  directly  In  rebuttal  of  incompetent 
testimony  given  by  defendant  in  ohiet— Winslow 
T.  State.  (Ala.)  9  Bo.  7S8. 

84.  In  an  action  against  a  railroad  oompany 
for  tbe  negligent  killing  of  an  ox,  the  engineer 
having  testified  that  It  was  a  very  dark  night, 
there  was  no  error  in  the  admission  on  rebuttal 
of  evidence  of  the  moon's  phase  and  the  hour  at 
which  it  rose,  even  If  it  was  immaterial.- Mobile 
&  B.  B.  Ca  T.  Ladd,  (Ala.)  9  So.  169. 

Proof  of  bandwritinK. 

85.  One  who  is  not  an  expert  on  handwriting, 
and  testifies  that  be  did  not  know  defendant's 
handwriting-,  that  be  had  seen  him  write  but 
once,  and  t£at  he  had  seen  but  that  one  wriUng 
that  he  knew  to  be  defeadaat's;  tbat  he  was  not 
familiar  with  dclendant's  handwriting,  and 
could  not  say  whether  the  note  or  order  under 
consideration  was  in  defendant's  handwriting,— 
is  not  oompetent  to  give  an  opinion  as  to  aiwh 
writing.-Helms  t.  State,  (Ala.)  9  8a  UKL 

Weight  and  aoffioienoy. 

88.  Tbe  law  is  property  stated  in  a  oharge 
that  the  Jury  are  not  to  count  witnesses  simply, 
bat  to  weigh  testimony;  and  thatreadering  their 
verdict  inaccordanoewith  the  weight  of  evidence 
does  not  mean  In  accordance  with  the  numbor  of 
witnesses  alone,  but  in  accordance  with  the  evi- 
dence which  oonvinces  them.- Alabama  G.  S.  it 
Co.  V.  Frailer.  (AU.)  9  So.  S09L 


BxoEFnoirs.  bill  of. 

See,  also,  .Appeal;  Certiorari;  New  THoL 
Settling  and  signing— Extension  of  tlmeu 

1.  Under  Act  Ala.  Feb.  SB,  1887,  anthoriiiu 
the  court  in  term  to  fix  the  time  within  which 
a  bill  of  exceptions  may  be  signed,  and  allowing 
him  in  vacation  to  extend  such  time,  an  extension 
made  in  vacation  after  the  time  previously  fixed 
has  expired  is  nugatory. — Koswn  t.  State,  (Ala-) 
9  Bo.  8&7. 

S.  Where  successive  orders  are  made  by  tin 
Judges  In  vacation  extending  tbe  time  for  pro- 
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paring  a  bill  of  excepUoos,  there  beiu  no  pe- 
riod in  wbich  It  cwuld  not  have  been  slerned  un- 
der an  existing  order,  It  U  a  proper  bill  if 
signed  wiUiin  six  montba  after  the  term,  under 
Acts  Ala.  1680-87,  p.  126.  allowing  the  inige  to 
make  saoh  orders  at  any  time  wlthiD  six  mouths 
after  the  term  at  urtiioh  the  oawe  la  tried.— Ladd 
V.  Stafcs,  CAla.)  S  So.  40L 


EXECUnOK. 
See,  alio,  AtUuSmmit;  OornUhmmt 

Property  Bnbjeot  to. 

!•  Where  an  insol rant  vendcwoonreys  land  to 
one  of  bis  creditors  in  consideration  of  a  ralid 
indebtedoesB,  and  a  promise  to  reconvey  certain 

Krtions  thereof  to  his  wife  and  otalldren,  the 
:ter  are  mere  Tolonteers,  holding  the  land  as 
trustees  for  other  creditors,  who  may  subject  it 
to  their  debts  by  an  execution  at  law  as  well  as 
under  a  decree  In  equity.  Carlisle  T.  TIndall, 
49  HlBS.  239,  distingnisbed.— Johnson  T.  Kogram, 
(lllsa.)  9  So.  8SS. 

Sale. 

2.  Where  defendant  in  execution  Is  present  at 
the  sale  of  bis  land  thereunder,  forbidding  the 
sale,  and  knows  the  value  of  the  land,  and  by 
vrtiom  and  at  what  prioe  It  ia  poroliased,  his  mo- 
tion to  set  aside  the  sale  for  Inadequacy  of  price, 
made  after  extdraUon  of  the  time  for  redemp- 
tion, should  be  denied.— Boiling  r.  Gaxrett,  (Ala. ) 
•  So.  eot 

 Motion  to  vacate. 

8l  Two  years  is  a  reasonable  Ume  within  which 
a  notion  to  Taoate  a  sale  of  land  under  ezecotion 
should  be  made,  unless  there  Is  fraud,  mlsoon- 

daot,  or  irregnluity  seriously  affecting  the  sale, 
or  satistacto;^  reasons  why  longer  time  rhoidd 
be  allowed.--Bolling  v.  Garrett,  (Ala.)  9  So.  601. 

Bedemption. 

4.  Under  Code  Ala.  S  1881.  providing  that  a 
debtor  redeeming  lands  sold  under  execution,  on 
payment  or  tender  of  all  lawful  charges,  together 
witb  accrued  interest  at  the  rate  of  10  per  centum 
per  annum,  shall  be  reinvested  with  the  title,  a 
Jadgment  creditor  who  has  refused  such  tender 
cannot  afterwards  recover  interest  for  a  longer 
period.— Steele  T.  Hanna,  (Ala.)  9  So.  174. 

 ImproTements. 

B.  Code  Ala.  $  1889,  provides  that  the  rs 
deeming  debtor  must  pay  the  tmrty  in  possession 
the  value  of  all  permanent  improvements,  and 
that,  in  case  of  disagreement  as  to  the  amount, 
«ach  must  appoint  a  referee.  Section  1890  pro- 
vides  that,  if  the  person  in  possession  refuses  to 
make  such  appointment,  he  shall  forfeit  his  claim 
to  such  compensation.  Held,  that  where  the 
debtor  appointed  a  referee  to  ascertain  the  dis- 
puted value  of  the  improvements,  and  the  partj 
In  possession  refused  to  do  so,  the  latter  is  not 
ontltled  to  the  value  thereof.— Steele  t.  Hanna, 
<Ala.)  9  Sa  174. 

BXEOUTORS  AND  ABMINIS- 
TBATOBS. 
See,  also,  Deaeent  and  DtntributUm;  WUlt. 

Appointment. 

1.  Doubtful  claims  against  an  applicant  for  the 
administration  of  a  succession  are  insufficient  to 
exclude  him,  particularly  when  he  enjoys  a  ^ood 
character,  ana  the  confidence  of  his  opponent, 
and  raises  counter-pretensiona  for  a  like  amount 
against  ttie  deceased.— Succession  of  Weis,  (Iia.) 
»  So.  96. 

9.  Xn  a  contest  lor  administration,  themother 
has  preference  over  the  wife,  aod  a  promise  by 
the  former  not  to  charge  the  fees  and  commis- 
sions allowed  by  taw,  i;  the  wife  would  not  ap- 
ply for  the  admiutstratioD,  is  without  considera- 
tion.—Succession  of  Costs,  (La.)  8  So.  69. 


5.  The  tutor  of  minor  heirs,  in  the  absence  of 
a  demand  for  administration  by  creditors  or  hdni 
of  age,  has  a  right  to  take  possession  of  sucoee* 
BlOD  property,  and  administer  their  interest  there* 
in. — euccession  of  Bourgeois,  (I^)  9  Bo.  84. 

4.  Where  a  tutor  of  minor  heirs  has  taken  pos- 
session of  succession  property,  and  is  admUiIster- 
ing  the  interest  of  tne  heirs  therein,  a  creditor 
who  was  present,  and  made  no  opposition  to  the 
administration  of  the  tutor,  In  order  to  administer 
himself,  and  take  the  property  from  the  possession 
of  the  tutor,  must  assign  some  reason  therefor,' 
such  as  maladministration,  or  some  otber  facts 
that  show  that  his  debt  is  imperiled.  His  applica- 
tion for  administration  will  be  rejected  If  his  claim 
is  a  doubtful  one,  and  one  which  must  be  estab- 
lished by  parol  testimony  and  expensive  litigation. 
— SaocesBion  of  Bourgeois,  (La.)  8  So.  8^ 

DismisBaL 

6.  Ordinarily  a  direct  action  most  be  brought 
to  destitute  an  executor  fi*om  his  office,  but,  where 
he  lias  disrenrded  the  law  and  the  will  of  the 
testator,  his  dismissal  will  be  malntMned,  though 
made  on  an  opposition  to  his  account,  at  the  trial 
of  which  charges  of  maladministratien  were  made 
and  proven  without  objection.  —  Saooession  of 
Glover,  (La.)  9  So.  07. 

BeiDBtatement. 

6.  The  snireme  court  wIU  not.  on  appeal,  re 
Instate  an  ezeoubv  who  has  paid  bills,  some  of 
which  are  shown  not  to  have  been  due,  and  de- 
livered property  to  legatees,  and  tnereby  ren- 
dered It  imposalble  to  execute  the  will,  the  pay- 
ments and  the  delivery  to  the  legatees  having 
been  madeafterthe  court  had  relused  to  sanction 
them.  — SuocessiOQ  of  Glover,  (La.)  9  So.  97. 

Bonds. 

7.  A  probate  Judge,  to  whom  an  administra- 
tion bond  is  made  [>ayabie,  is  not,  upon  a  breach 
thereof,  "the  person  aggrieved,"  within  the 
meaning  of  Code  Ala.  188K,  S  2575,  providing  for 
actions  on  ofDuial  bonds  by  the  person  ag^eved; 
and,  though  he  may  sue  for  such  breach,  he  oau 
do  so  only  as  payee,  and  not  as  the  injured  party 
or  creditor:  and,  not  being  Si  creditor,  he  cannot 
sue  the  obligors  In  equity  for  discovery  of  as- 
sets, and  subjection  o'  iheir  property  to  satlsfao- 
tion  of  the  breach.— Williams  v.  Btoutz,  (Ala.)  9 
So.  155.  V  / 

8.  A  bill  in  such  suit,  on  the  ground  that  the 
distributees  of  the  estate  are  about  to  sue  the 
Jud<;e  for  taking  an  insuBButent  bond,  which  does 
not  allege  facts  to  show  that  the  bond  is  insuffi- 
cient, is  demurrable  for  Insuffloiency  of  the  alle- 
gations, and  for  the  further  reason  that  the  basis 
of  the  relief  sought  ia  his  own  malfeasanoe.- 
Williams  v.  Stoutx,  /Ala.)  9  So.  IM. 

Powers — Stipnlatlon  with  creditor. 

9.  A  stipulation  made  between  a  mortgaM 
creditor  and  counsel  of  an  executor  that  the  cred- 
itor will  not  foreclose  his  mortgage,  butwlll  per- 
mit a  sale  by  the  executor-  on  terms  of  aredlt,  so 
as  to  realize  a  largerprice,  provided  theexecutor 
and  his  counsel  will  not  charge  commissions  or 
counsel  fees  upon  the  proceeds,  will  be  enforced 
If  it  is  plain  and  unambiguous,  and  free  from 
suggesuou  of  fraud  or  error.— Sncoeaslon  of  Ba- 
gan,  (La.)  0  So.  763. 

AUowanoe  of  olaims. 

10.  lu  proceedings  to  establish  a  claim  against 
an  estate,  alleged  to  have  been  aoknowledffed  by 
the  administratrix,  the  genuineness  of  which  ao* 
knowiedgment  isoontested  t^her,  parol  e^denoe 
is  admissible  to  prove  the  signature  of  an  attest, 
ing  witness  to  her  mark  or  signature  to  the 
acknowledgment- In  re  BuooessTon  ot  Romero, 
(La.)  9  So.  919. 

!!■  Where  it  Is  not  shown  that  the  subscrib- 
ing witness  to  the  signature  or  mark  bad  the 
least  interest,  or  that  he  could  have  any  motive 
whatever  in  falsely  attesting  the  signature,  and 
the  aolEuowledgment  has  beem  accepted  and  treat- 
ed by  the  holder  of  the  claim  as  genuine,  and  it 
has  remained  unouestlooed  more  than  18  Tears, 
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the  admlnistratFlx's  plea  of  presca^tloo,  "based 
on  its  alleged  falsity.  Is  reJecEecL— u  lo  Snooea- 
■ioa  of  Rdnero,  (La.)  9  So.  919. 

Settlement  and  aocounting. 

13.  Ten  ;earg  after  a  will  was  probated  and 
letters  testamentarr  issued  the  azetnitor  volun- 
tarily  appeared  and  filed  his  accounts  and  vouch- 
ers for  final  settlement  Fending  setttement,  the 
executor  died,  and  an  admitiistratcar  of  the  exeo- 
Vtot  and  an  administrator  de  iMrni*  non  ot  the 
testator  having  been  appointed,  and  having  vol- 
untarily appeared,  on  tttelr  respective  motions 
final  settlement  was  made,  and  toe  estate  of  the 
executor  was  charged  with  the  purchase  money  of 
cattle  sold  by  him,  and  a  decree  rendered  there- 
for Id  favor  of  the  adminismtov  de  bonis  Tion 
against  the  administrator.  Betd^  that  the  set- 
tlement and  decree  were  regular  and  valid,  and 
that,  therefore,  the  administrator  de  bonia  non 
was  estopped  from  ouestiODlng  the  title  of  the 
purchaser  onaccountu  irregularities  In  the  sale. 
l-Sampey  v.  Sowell,  (Ala.)  9  t3o.  80a 

liiabllities. 

18.  The  executor  of  a  solvent  sucoeasion  will 
not  be  held  responsible  for  not  having  inatitnted 
an  uctiou  In  revendicatioa  of  real  proper^. — 
Sncoession  of  Coste,  (La.)  9  Sa  68. 

Sales  under  order  of  oourt. 

14.  Where  a  person  files  a  petition  for  an  or- 
der of  sale  of  intestate's  land,  and  avers  therein 
that  he  is  administrator  d.  b.  n.,  and  the  probate 
court  grants  the  order,  there  is  a  Judicial  deter- 
mination that  such  person  is  the  personal  repre- 
sentative, and  the  order  cannot  be  attacked  col- 
laterally on  the  ground  that  such  person  was  not 
a  legally  appointed  admiaiatrator.— Clancy  T. 
StapbenB,  (Ala.)  9  So.  fiSS. 

15.  n^ere  a  pabilo  administrator  obtains  an 
order  of  court  to  sell  property  of  a  vacant  estate, 
and,  under  regular  proceedings  thereafter,  the 
aame  is  sent  to  sale,  and  adjudicated  for  a  price 
actually  and  really  paid,  be  cannot  be  proceeded 
against  as  a  ne0Ottorum  gettor  by  persons  claim- 
ing an  interest  in  said  suocesBion  and  property, 
on  averment  that  such  sale  was  the  result  of  a 
fraadulent  conspiracy  on  the  part  of  others,  in 
which  said  public  administrator  did  not  partloi' 
pate.— Gale  v.  O'Connor.  (La.)  9  Bo.  657. 

10.  A  sale  by  an  admlnlstraior  of  decedent's 
landa  to  pay  debts  does  not  include  the  widow's 
dower  or  qoarantine,  and  the  purchaser  at  such 
sale  aoqnlres  no  right  to  them.— Clanoy  T.  Ste- 
phens, (Ala.)  9  Bo.  (@S. 

▲llovanoe  to  widow. 

IT.  Under  Act  La.  March  17,  1853,  mafelog  an 
allowance  to  a  widow  and  hwr  minor  children  In 
neoeesltons  olroumstances  in  pref*>rence  to  the 
claims  of  the  deceased  husband's  creditors,  her 
heirs  by  a  previous  marriage  cannot  claim  snch 
allowance,  where  she  dies  entitled  thereto,  but ' 
before  receiving  It,  and  without  minor  children, 
thon^  she  had  obtained  Judgment  therefor 
against  her  husband's  administrator.— Soccession 
^Tugwetl,  (La.)  9  So.  499; 

Bight  of  quarantine. 

16.  Under  Code  Ala.  1886,  S  1900,  providing 
that  the  widow  may  retain  possession  of  the 
dwelling-house  where  her  husband  most  usually 
resided  next  before  his  death,  until  her  dower  is 
assigned,  tree  from  rent,  the  fact  that  the  wife 
la  Insane  at  the  time  of  faer  husband's  death,  and 
is  shortly  thereafter  removed  to  an  insane  hos- 
pital, does  not  deprive  her  of  her  quarantine 
rights,  and  ahe  may  bring  ejectment  af^ainst  a 
purchaser  !n  possession. — Clancy  v.  Stephens. 
(Ala-)  9  Sa  GSS. 

19.  Thevrldow's  right  of  quarantine  dies  with 
her,  and  an  action  tar  itcannot  be  revived  in  the 
name  of  her  heirs  at  law,  but  may  be  in  the  name 
of  her  personal  representative,  so  far  as  the  re- 
covery of  mesne  profits  is  conoemed.  -<!lancy  t. 
Stephens,  (Ala.)  9  So.  fiSa. 


^eotment  by  administrator. 

90.  An  administrator  may  maintain  ejectment 
to  recover  possession  of  the  lands  of  hta  intestate 
or  testator.— Jacksonville,  T.  &  K.  W.  Bj.  Co.  t. 
Adams,  (StaL.)  0  So.  9. 

Bxemplaxy  Damagos. 

Bee  Damages,  1-8. 


EXEMPTIONS. 

See,  also.  Conflict  of  Lav}$,  1,  8. 
From  taxation,  see  Tozdtlon,  2-^ 
Waiver,  see  .^Ittaehment,  8. 

Who  entitled  to. 

1.  Achargeaasertlng  that  "theheadof  a  fom- 
lly  is  entitled,  under  the  constitution  and  laws 
of  Florida,  to  an  exemption,"  is  propwly  re- 
fused, since  Const.  Fla.  18»,  art  10,  f  L  pro- 
vides that  the  head  of  family  **reridlng  lo  ihb 
state"  Shalt  be  entitled  to  an  exemption. — Post 
V.  Bird.  <Fla.)  9  So.  888. 

3.  In  an  action  involving  the  qaestlon  wheth- 
er a  sale  was  fnraduleut  aa  to  the  aeller'a  cred- 
itors, evidence  that  the  debtor  was  doing  business 
in  Jefferson  county,  Fla.,  and  the  fact  tnat  the  bill 
of  sale,  introduced  in  evidenoe.  Is  executed  by  the 
debtor  and  his  wife,  "of  Jefferson  coun^,  Flor- 
ida, "  are  not  suffiolent  to  show  that  the  debtor 
was  in  a  condition  to  claim  the  exemption  under 
Const.  Fla.  1885,  art  10,  { 1,  providing  tnat  the 
head  of  a  family  residing  In  the  state  shall  be 
entitled  to  an  exemption  of  personal  property. — 
Post  V.  Bird,  (Fla.)  9  So.  888. 

S.  A  person  engaged  under  a  contract  to  make 
sales  of  goods  dealt  in  by  a  firm  in  a  particular 
state,  with  the  agreement  that  he  shall  receive 
one-half  the  profits  and  bearone-half  the  losses  of 
the  business  done,  is  not  a  clerk,  nor  his  remu- 
neration a  salary,  within  the  meaning  of  Rev.  Civil 
Code  La.  art  8191,  grantlog  a  privilege  in  fovor 
of  "the  salaries  ca  clerks,  seczotarles,  and  oth- 
er persons  ot  tliat  Idnd. "— Briene  t.  Creditors, 
(La.)  9  So.  640. 

4.  A  writ  of  execution.  Issued  on  a  Jndgment 
for  the  recovery  of  land,  and  for  the  collection 
of  damages  on  account  of  its  wrongful  detention, 
is  not  subject  to  the  claim  of  exemptions  of  per- 
sonal property,  under  Code  Ala.  $  3511,  since  the 
same  u  not  an  "execution,  or  other  prqceaa  for 
the  collection  ot  debts;**  and,  thisappearing  npon 
its  face,  the  sheriff  has  the  right  to  disregard 
such  a  claim,  and  sell  the  property,  as  if  no  such 
claim  had  been  Interposed.— Fenton  T.  DiajiKmdr 
(Ala.)  9  So.  175. 

Wliat  Is  exempt. 

5.  Code  Ala.  18b6,  $1  3645-SS47,  providing  an 
exemption  of  peri>oaal  property  to  the  extent  of 
tl.OOU,  In  favor  of  the  widow  and  minor  children 
of  a  decedent  to  be  applied  to  their  sumiort  ap- 
plies only  to  the  husband's  estate  on  his  death ; 
and  the  children  have  no  right  to  aa  exemption 
out  of  the  separate  estate  of  their  decease  1 
mother.— Davenport  v.  Brooks,  (Ala.)  9  So.  153. 

Claim  of  exemptionB. 

6.  Code  Ala.  $3688,  provides  that  when  money 
or  personal  property  la  garnished,  and  the  de- 
fendant claims  the  same  as  exempt,  he  ahall  file 
his  claim  thereto,  accompanied  by  a  statement 
setting  forth  all  his  personal  {ovperty.  JEfeld  tbat, 
where  money  garnished  was  claimed  as  exempt, 
it  was  not  necessary  to  also  inventory  it  in  the 
accompanying  statement  of  personu  property 
owned  by  defendant— Decatur  MenantUa  Co.  t. 
DefonU  (Ala.)  9  So.  451 

Factorizing  Frooew. 

See  CtamUhment 

Factors  and  Broken. 

See  Ptknelpal  and  Agents 
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FAICT  nCPBISONHKNT. 

UablUtles  of  mirror. 

The  mayor  of  a  town,  who  is  rested  byt^e 
•oonoil  with  authority  to  punish  disorderly  per- 
MDs  by  Imprisonment  for  a  short  time.  Is  not  lia- 
ble in  damages  to  one  whom  he  arrested  withoat 
warrant  for  committing  a  breach  of  the  peace  in 
his  presence,  sinue  an  officer  to  not  raaponslbte 
personally  unless  he  acts  arbitrarily  ana  in  Tto- 
lationof  law.— BouttOT.  Emmer,  (La.)  9  Bo.  991. 

False  nretenses. 

Bee  Deceit;  Fraud. 

Fellow-Bervant. 

8ee  Master  and  Servant,  19-88L 


FENOBS. 

UaUlityfor  lajariea  caosed       unlawful  fence, 
see  AiitmaU,  1. 

lAwftil  fence. 

Code  Ala.  S  ISftl,  proTides  that  "all  inolos- 
nres  and  fences  must  be  made  at  least  Ave  feet 
high,  and,  if  made  of  rails,  not  more  than  four 
Inches  apart,  *  *  *  or,  if  made  of  palings, 
not  more  than  three  inches  apart;  ■  «  «  but 
a  rail  fence  fire  feet  high,  with  rails  not  more 
than  eighteen  inches  aput,  *  *  *  shall  be  a 
lawful  xence,  so  far  as  cattle,  horses,  and  mules 
are  concerned."  Beld,  that  a  single  barbed 
wire  around  a  lot.  on  posts  four  feet  high,  is  not 
A  lawful  feooe.— Hurd  t.  Lac^,  (Ala.)  9  Bo.  878. 

Fzmss. 

BiBChaxve  for  inabiUty  to  pay. 

1.  Under  Aet  Fla.  May  S6,  1891.  (St  c.  4075.) 
declaring  that  no  person  shall  be  confined  more 
than  00  days  for  non-payment  of  a  fine  imposed 
by  sentence  of  the  courts,  and  proriding  that 
when  a  person  has  been  so  confined  he  may  ap- 
ply to  the  judge  of  any  circuit  or  criminal  court 
of  Teoord  In  uie  county  where  he  is  confined, 
setting  ftnth  his  Inability  to  pay  the  fine,  and 
the  court  shall  hear  and  determine  the  matter, 
and,  if  he  Is  unable  to  pay.  shall  administer  the 
oath  to  that  effect  and  discharge  him,  the  supreme 
court  may  grant  the  relief  on  petiUon  for  habeas 
corpus  in  such  case,  where  there  is  no  crlminul 
court  of  record  in  the  county,  and  the  office  of 
judge  of  the  ciruuit  is  vacauL— Bx  parte  Fells, 
(Fla.)  9  So.  638. 

Working  out  fine. 

9.  Act  Fla.  Hay  26, 1891,  (St.  o.  4076, )  declar- 
ing that  no  person  shall  be  confined  more  than 
CO  days  for  non-payment  of  a  llaef  and  proriding 
for  his  discharge  on  applicatltm  to  certain  courts, 
and  ashowing  of  inability  to  pay.  does  not  repeal 
Act  March  7,  ISH,  (McCIel.  Dig.  p.  830,  H  1.  3.) 
authorizing  the  county  commissioners  to  employ 
persons  imi^soned  In  Jail  at  labor,  and  allow 
them  credit  on  fine  and  costs,  but  leaves  the  act 
in  force,  to  be  administered  in  cases  falling  with- 
in the  act  of  1891,  until  tbe  end  of  the  00  days.— 
Ex  parte  FeUs.  (Fla.)  9  So.  833. 

Distribution  of  fond. 

&  Code  Ala.  1866,  |  4894.  declaring  that  **alt 
fnea  go  to  the  county  in  which  the  indictment 
was  found  or  tbe  prosecution  commenced,  un- 
less otherwise  expressly  provided,  and  that  Judg- 
ment therefor  must  be  entered  in  tbe  nameof  the 
state  for  the  use  of  the  particular  county, "  does 
not  constitute  suoh  fines  a  county  ^nd;  but  the 
same  are,  notwithstanding  said  section,  a  state 
fund,  orer  which  the  legislature  exercises  exclu- 
•Ive  control.— Brown  r.Parris,  (Ala.)  9  So.  tfOS. 

4.  Acts  Gen.  Assem.  Ala.  lt«4-85,  p.  SSO,  pro- 
vide that  all  persons  holding  claims  against  the 
fine  and  forfeiture  fund  of  the  county  of  Marshall 
shall  present  the  same  to  the  county  treasurer  for 
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registratlcm  within  8  months,  or  the  same  will 
be  barred.  Acts  188fV-87,  p.  882,  approved  Feb- 
ruary 18,  1887,  extend  the  time  tax  such  r^iatra- 
tion  to  la  months.  Acta  1888-89,  p.  108S,  an- 
tborise  the  oonn^  treasurer  to  re-register  all 
claims  against  theBneand  forfeiture  fund  of  said 
county  on  February  19,  1886,  or  which  hare  ac- 
crued  since  that  date,  and  provide  that  such  re- 
reglstratiOD  shall  make  them  valid  claims  against 
said  fund,  and  they  may  be  used  in  payment  of  any 
fines  and  forfeitures  going  to  said  county.  Held, 
that  tbe  last-named  act  could  not  be  construed  as 
reviving  a  right  or  remedy  barred  by  statute, 
within  the  probibition  of  Const.  Ala.  art.  4,  | 
56.  but  only  a  disposition  of  the  state's  rights 
and  remedies;  and  that  witnesses  therefore,  in 
criminal  iwoeecntlons,  who  held  legal  clalma 
against  the  fine  and  fovfeltnre  fund  on  Febmary 
12,  1888,  were  entitled  to  re-registration  of  the 
same,  altbouKh  subsequently  barred  by  the  stat- 
ute of  limitations.— Brown  r.  Farris,  (Ala.)  9  So. 
808. 

Fires. 

Set  by  looomoUve,  see  Bailroad  Compante*,  87-4K. 

FOBOIBLE  ENTBT  AND  DB- 
TAINEB. 

Who  may  bring. 

1.  Wlien  a  person  in  possession  of  land  by 
his  tenant  dies  pending  tiie  term,  his  heirs  at 
law  become  eo  inataiM  landlords  of  sucb  tenant, 
and,  as  such,  hare  such  a  possession  of  the  land 
as  will  entitle  them  to  maintain  an  action  of  un- 
lawful detainer  a^nst  one  who  wrongfully  takes 
possession  of  it.— EeUom  r.  BalkODLfAla.)  9  Bo. 
4fiS. 

9.  Tbe  fact  that  the  personal  representatlre 
of  the  ancestor  might  intervene  for  the  purpose 
of  subjecting  the  land  or  its  issues  to  the  dece- 
dent's  debts  will  not  affect  the  right  of  the  heirs 
to  maintain  the  action  where  he  has  taken  no  step  ■ 
to  do  so.— Eelloui  v,  Bslknm,  (Ala.)  9  So.  468. 

8.  Thougn  unlawful  detainer  is  a  possessory 
action,  the  tenant  cannot,  by  subletting,  defeat 
the  landlord's  right  to  maintain  the  action  againat 
him.— Oiddeus  r.  BolUng,  (Ala.)  9  Bo.  274. 

Writ  of  restitution. 

4.  Where,  before  defendant  sues  out  his  mrit 
of  certlortirt  granted  under  Code  Ala.  1886,  g  795, 
by  the  Judge  of  probate,  returnable  to  the  circuit 
court,  on  a  Judgment  in  forcible  entry  and  un- 
lawful deralner  rendered  by  a  Justioe  of  the 

B plaintiff,  under  his  Judgment  before  the 
)  of  the  peaoe,  has  been  put  in  possession, 
Kjuit  court,  on  rendering  judgment  In  faror 
of  defendant,  may  order  restoration  of  possession, 
and  issue  a  writ  of  mstltutlon,  though  the  statute 
does  not  speoially  prorlde  for  such  writ,— Wright 
T.  Hart,  (Ala.)  9  Bo.  880. 

ForedoBTire. 

Of  mortgage,  see  MortQagea,  11-14. 

Foreign  OorporatlonB. 

See  Corporation*'  S1-9B. 

Foreign  Judgment 

See  JttdoTTient,  U- 

F0ROKB7. 
What  oongtltates. 

1.  It  is  not  necessary  to  the  crime  of  forgery 
that  injury  should  have  resulted  to  any  one;  the 
Intent  to  defraud  Is  tbe  essenoe  of  the  offense. — 
Hawkins  r.  Sute,  (Fla.)  9  So.  663. 

8.  On  Indictment  for  falsely  making,  alter- 
ing, forging,  or  counterfeiting  an  Instrument  in 
writing,  an  instruction  to  acquit,  unless  tbe  Jury 
beliere       defendant  wrote  the  Kper,  is  wop 
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eriy  refased,  since  he  woold  Im  gallty  If,  after 
procurinif  another  to  nrlte  It,  he  uttered  it  as 
genaine.— Elmore  t.  State,  (Ala.)  8  Bo.  600. 

Indlotment. 

8.  An  iDdictment  oharsingr  forgery  by  the 
alteration  of  a  wrlttea  lostniment  need  oot  al- 
lege that  the  order  was  presented  and  delivered 
to  the  payee,  or  that  he  had  it  In  his  possession, 
nor  that  It  was  presented  to^  accepted,  or  paid 
by  the  drawee,  or  that  the  payee  received  pay- 
ment—Haw  icins  V.  State,  (Fla.)  9  So.  652. 

4.  An  Indictment  charging  a  person  with  forg- 
ery by  altering  an  order  described  substantially 
the  order,  stating  the  names  of  the  parties  to  it, 
and  that  it  was  for  the  payment  of  94.22,  one- 
half  in  trade  and  Qie  other  half  in  money;  and 
that  the  M-SS  was  written  in  figures,  to-wlt, 
"4.23,"  and  stated  the  alteration  of  the  figures, 
and  then  alleged  that  the  order  "is  in  the  words 
and  figures  following, "  setting  out  the  order  in 
full  In  its  altered  condition.  Held,  that  the  in- 
dictment showed  that  the  order  was  a  written 
instrument.— Hawkins  v.  State,  (Fla.)  9  So.  662. 

S'ormer  Jeopardy. 

Bee  Criminal  Law,  5-41. 


FRAUD. 

bee,  also.  Deceit;  FravduUnt  Conveu<xnee*. 
As  ground  for  canoeling  coniraot,  see  SmittUt 

18-2U. 

 rescission  of  sale,  lee  Sale,  8. 

Aotlon  for  damages. 

1.  In  an  action  to  recover  damages  for  fraud 
it  was  immaterial  whether  the  notes  which  had 
been  received  on  the  alleged  false  representa- 
tions that  the  maker  was  solvent  were  wholly 
worthless  or  not,  as  it  was  a  gaestlon  of  fraudu- 
lent intent.— Henry  V.  Allen,  (Ala.)  9  8o.  5T9. 

3.  It  was  immaterial  whether  plaintiff  had  op- 
portunities of  knowing  the  financial  condition  of 
the  maker  of  tbe  notes.  It  he  did  not  in  fact 
know,  defendant  would  be  bound  by  his  rftpre- 
sentatlons.— Henry  v.  Allen,  (Ala.)  9  tJo.  679. 

8.  Though  the  owner  of  land,  to  whom  it  has 
been  retroceded  by  one  who  had  illegally  ac- 
quired title  thereto,  is  negligent  iu  failing  to 
have  the  retrocession  properly  acknowledged 
and  recorded,  she  can  sue  the  person  who  made 
tbe  retrocession  for  loss  sustained  by  her  by  rea- 
son of  his  fraud  in  consenting  to  a  mortgage  on 
the  land  after  having  retroceded  it,  which 
mortgage  has  bean  held  good  because  of  failure 
to  hare  the  retrocession  acknowledged  and  re- 
corded, since  tiiere  Is  no  connection  between  the 
fnuA  and  the  owner's  neglect. — Amut  v.  Boyer, 
(La.)  9  So.  QS2. 

4.  B.,  whn  had  illegally  acquired  title  to 
property,  retroceded  to  the  owner,  who  there- 
upon sold  the  same.  The  retrocession  was  noi 
recorded  or  acknowledged,  for  which  reason  the 
vendee  was  evicted  by  reason  of  a  mortgage 
fraudulently  consented  by  B.,  after  his  retroces- 
sion. The  vendee  then  recovered  Judgment 
against  the  vendor  for  restitution.  Beld.  that 
the  vendor's  right  ot  action  against  B.  for  losses 
caused  by  bis  fraud  arose  on  recovery  of  the 
Judgment  agaiast  her  by  the  vendee,  and  did  not 
depend  on  puyment  of  the  Judgment. — Amet  v. 
Boyer,  (La.)  9  So.  ti23. 

5.  A  complaint  which  alleges  that  defendant 
Induced  plaintiff  to  part  with  his  property  and 
take  notes  payable  by  a  third  party,  falsely  rep- 
resenting that  tbe  maker  was  solvent,  with  In- 
tent to  defraud  plaintiff,  well  knowing  that  the 
maker  was  Insolvent;  that  plaintiff  was  ignorant 
of  his  financial  condition;  that  be  was  In  fact  in- 
solvent; and  that,  on  learning  thereof,  plaintiff 
tendered  the  notes  back  to  defendant,  and  de- 
manded his  propertv, — is  sufHuient  on  demurrer. 
'-aeuix  V.  AJlen,  (Ala.)  9  So.  579. 


Prandulent  oonoealmoit  —  Orimlnal 

proMontioii. 

e.  Under  Ck>de  Ala.  IM6,  S  883S,  providing 
that  "  any  person  who,  •  *  *  for  the  purpose  of 
hindering,  delaying,  or  defrauding  any  fother] 
person  who  has  a  claim  under  any  •  •  *  law- 
ful or  valid  claim,  verbal  or  written,  •  •  • 
buys,  receives,  or  conceals  any  ^personal]  prop- 
erty, with  knowledge  of  the  existence  of  such 
claim,  must,  on  conviction,  be  punished  as  if  he 
had  stolen  the  same, "  one  who  buys,  receives, 
and  leases  property  without  knowledge  of  any 
claim,  and  tnen  refuses  to  Inform  claimant  of  its 
location,  is  nut  guilty  of  a  concealment— Thcanas 
V.  State,  (Ala.)  9  So.  510- 

FRATTDB,  STATUTE  OF. 
See,  also,  Speciflc  Performance- 
AgreementB  relating  to  land. 

1.  Under  Code  Ala.  %  1783,  subd.  S,  which 
excepts  from  tbe  operation  of  the  statute  of 
frauds  p^irol  contracts  for  the  sale  of  land  where 
"the  purchHse  moa«>' ,  or  a  part  thereof,  is  pkid, 
and  the  purchasei  out  in  possession  of  the  lud,* 
an  attachment  will  issue  for  the  balance  of  pinr- 
chase  money  ot  land,  though  the  purchaser  never 
executed  any  written  agreement  to  purchase.— 
Steadham  v.  Porrish,  (Ala.)  9  So.  85S. 

2.  A  parol  contrsiet  for  the  sale  of  lands  by 
which  it  was  agreed  that  the  possession  taken 
under  a  lease  existing  between  the  parties 
shouUI  be  continued  under  the  purchase,  and 
where  part  of  the  purchase  money  was  paid,  is 
not  witnin  tbb  statute  of  frauds.  Code  Ala.  S 
1782,  subd.  6.— Frank  r.  Riggs,  (Ala.)  9  So.  369. 

8.  Where  It  appears,  In  an  action  against  a 
lessee  for  outttng  tamber,  thnt  the  written  lease, 
under  which  the  lessee  went  Into  possession  of 
the  premises,  gare  bim  authority  to  cut  and  use 
the  timber,  parol  evidence  may  be  introduced  to 
show  that  tbe  leasee  afterwards,  toe  a  valuable 
consideration,  waived  his  right  to  cut  and  use 
the  timber;  it  being  permlwlble,  in  an  action  on 
a  contract  required  by  the  statute  of  f  rands  to  be 
in  writing,  to  show  a  verbal  agreement,  waiving 
a  particular  provision  of  such  written  oontrack 
—Lee  V.  Hawks,  (Miss.)  9  Sa  888. 

 Renewal  of  lease. 

4.  The  renewal  of  a  lease  by  the  adminis- 
trator of  a  landlord  In  pursuance  ot  its  covenants 

Is  not  void  under  the  statute  of  frauds  because 
no  written  authority  to  renew  was  ahowt ,  where 
It  appears  that  the  tenants,  having  been  put  In 
possession  under  the  original  lease,  remained  in 

B)sses8ion,  and  paid  rent  under  the  renewal.— 
ahm  T.  Barlow,  (A)^)  9  So.  598. 

Agreements  not  to  be  performed  in  a 

year. 

6.  A  verbal  contract  to  lease  property  for  one 

{'ear  commencing  over  three  months  in  ftUnro, 
B  within  the  statute  of  frauds.   Code  Ala.  1 173^ 
—White  v.  Levy,  (Ala.)  9  So.  184. 

Pleading. 

8.  Where  the  complaint  shows  on  its  face 
that  the  contract  is  not  to  he  performed  within 
one  year,  the  statute  of  frauds  is  properly  inter- 
posed by  demurrer.— White  v.  Levy,  (Ala.)  9  So. 
104. 

FRAUDUUSNT  OONVBT- 
ANCEB. 

See,  also,  Credttors'  Bill. 

Action  to  set  aside,  see  Limitation  of  ActUnUt  8. 

Change  of  possession. 

1.  A  voluntary  deed  from  a  husband  to  his 
wife,  bearing  date  March  1st,  which  was  not  ac- 
knowledged and  recorded  until  December  follow- 
ing, is  void  AS  against  intervening  contract  cred- 
itors wbo  had  no  notice  of  its  exeoution,  especial- 
Iv  when  there  was  no  ohaoge^t^  Dossesaion.- Mo- 
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<3bM  T.  Importers*  ft  TMden*  Kat  Banit,  (Ala.) 

«  Bo.  7M. 

Consideration. 

S-  A  aate  for  cash,  made  tooue  notseredttor, 
must  be  coDSldered  as  one  in  tbe  ordtaary  rourse 
of  business,  if  made  for  ao  adequate  ooosldera* 
tioD,  paid  in  cash  or  its  equivalent;  and  tbe  fact 
that  a  portion  of  the  porchase  price  was  nibse- 
qnently  appHed  to  the  dischargo  of  the  vendor^s 
debts  will  Qot  vitiate  tbe  sale  as  ao  oneroun  con- 
tract.—Hirsch  T.  Fudlcker,  <La.)  9  tio.  743. 

5.  The  fact  that  a  note  representing  a  bona 
lUte  debt  due  from  an  insolvent  bears  asiirlous 
interest  does  not  of  itself  avoid  a  transferof  prop- 
erty by  tbe  insolvent  to  tbe  holder  of  the  note  In 
payment  of  it,  unless  the  usurious  Interest  was 
allowed  and  received  for  the  purpose  of  fmuda- 
lently  swelling  the  debt — Harris  v.  Russell, 
<Als.)  9  So.  541. 

4.  Tbe  fact  that  a  draft  by  one  brother  <k 
another,  in  favor  of  a  third,  is  not  accepted  In 
writing  by  the  drawee,  as  required  by  Code  Ala. 
S  1766,  does  not  rendervotd  a  transferor  property 
by  tbe  drawee,  after  insolvency,  to  tbe  payee  in 
mTment  of  the  draft,  if  the  drawee  was  In  fact 
indebted  to  tbe  drawer,  and  credited  tbe  amoont 
of  the  draft  to  tbe  payee.— Harris  t.  fiiuselL 
<Ala.)  0  Ro.  Ml. 

6.  Defendant  testified  that  tbe  consideration 
of  a  conveyance  of  land,  through  a  third  person, 
to  his  wile,  was  money  paid  at  tbe  time  of  tbe 
transaction,  and  also  that  it  was  an  old  debt  due 
from  himself  to  bts  wife.  The  notary  pablic  who 
took  the  acknowledgment  of  tbe  deeds  testified 
that  tbe  consideration  was  paid  by  the  party  to  de- 
fendant, and  directly  repaid  to  bim  on  conveyance 
to  his  wife.  Held,  that  lack  of  conalderation  was 
sufUciently  estabtished,— Sides  v.  Schailt,  (Ala.)  8 
So.  238. 

Knowledge  of  grantee. 

6.  Notwithstanding  a  debtor  lllegallr  anfl 
frsoduleatiy  disposes  of  his  goods,  to  the  Injury 
of  his  creditors,  they  cannot  be  reached  and  re- 
eovered,  unless  the  purchaser  la  shown  to  have 
particiimted  in  the  fraudulent  design.— Hirsch 
V.  JTndicker.  (La.)  8  So.  743. 

7.  Where,  In  an  action  of  replevin,  claimant 
derives  title  by  purchase,  claimed  to  bje  in  good 
faith,  from  an  insolvent  debtor,  for  full  value,  It 
is  proper  to  charge  that  a  sale  of  property  by  s 
debtor,  who  is  insolvent,  with  intent  to  defraud 
his  creditors,  of  which  Intent  tbe  purchaser  has 
actual  notice,  or  information  of  utrcums^-inces 
which  would  lead  apersonofordtnary  care ^  make 
inquiry,  is  fraadalent  as  to  the  creditors  of  the 
vendor,  though  tbe  vendee  may  pay  an  adequate 
price;  and  It  is  not  oblectlonable,  aa  sbiftiag  the 
harden  of  proof.- Wilhoyte  v.  Udell,  (Ala.)  §  So. 
650. 

8.  Where,  in  an  action  of  replevin,  claimant 
derives  title  by  purchase,  claimed  to  be  in  good 
faith,  for  fall  value,  from  an  insolvent  debtor,  the 
facts  that  the  sale  was  made  in  great  baste,  with- 
out an  ezaminatloQ  of  tbe  goods,  and  tbe  purchase 
price  paid  by  check,  and  afterwards  taken  up  by 
giving  money  and  a  negotiable  note,  do  not  war- 
rant the  court  In  saying  that  claimants  had  notice 
of  a  fraudulent  intent,  but  they  are  proper  matters 
to  be  submitted  to  a  Jury. — Wilhoyte  t.  Udell, 
(Ala.)  9  Bo.  S50. 

By  hnaband  to  yrtfo. 

9.  Where,  in  an  action  to  set  aside  a  convey- 
ance, tbe  evidence  shows  that  the  husband  was 
indebted  to  the  wife  upon  an  account  stated  in 
the  sum  of  (31,109,  and  that  he  conveyed  tbe  prop- 
erty in  controversy  to  her  in  payment  of  tiie  debt, 
the  faot  that  94,000  was  wrongfully  charged,  yet 
apparently  In  good  faith,  is  not  aulBcient  to  ren> 
der  tbe  transaction  fraudulent,  and  the  convey- 
ance void,  when  it  appears  that  the  property  was 
of  less  value  than  the  indebtedoess,  even  after 
deduotins  the  t4.e00.— First  Nat  Bank  v.  Smith, 
(Ala.)  OBO.  54S. 

Bigbta  of  creditors. 

10.  Where  a  sate  ot  goods,  valid  between  the 
buyer  and  seller,  but  Told  as  agaioat  the  seller's 


creditors,  has  been  completed,  the  prooaeda  ot 
goods  sold  since  the  sale  cannot  be  selied  under 
writs  of  attachment  against  tbe  seller,  at  tbe  in- 
stance of  his  oreditor8.~Poat  t.  Bird,  (Fla.)  9 

So.  88S. 

11.  Id  a  salt  to  sablect  a  building  to  the  pay- 
ment of  debts,  on  the  ground  that  it  wus  Duiit 
with  tbe  debtor's  money,  on  his  wife's  land.  It 
is  not  necessary  to  redeem,  or  offer  to  redeem, 
from  a  previous  mortgage  thereon,  given  by  tbe 
wife,  since  the  creditors  of  the  hnsund  have  no 
right  to  redeem.— Ware  v.  Hamilton  Bmwn  Shoe 
Co.,  fAla.)  9  So.  136. 

13.  Where  an  insolvent  debtor,  with  his  own 
means,  erects  a  building  on  his  wife's  land  as  a 
gift  to  her,  it  is  a  fraud  on  bis  creditors,  who 
can,  aa  against  tbe  wife,  or  one  to  whom  the  wife 
has  executed  amortgage  on  the  land,  snbject  such 
erection  to  payment  of  their  debts.— Ware  v. 
Hamilton  Brown  Shoe  Co.,  (Ala.)  9  So.  UW. 

Aoti<m  to  set  aside. 

18.  Ciode  Ala.  %  S544,  which  provides  that  a 
creditor  without  a  lien  may  file  his  bill  in  chan- 
cerv  to  subject  to  payment  of  bis  debt  propwty 
which  has  been  fraudulently  conveyed,  includes, 
as  such  creditor,  tbe  assignee  of  a  Indgmenfe.— 
Jones  T.  Smith,  (Ala.)  9  So.  179. 

14.  Where  a  husband  conveys  laud  to  a  third 
person  who  conveys  it  to  his  grantor's  wife,  as 
the  stranger  has  no  interest  he  is  not  a  necessary 
party  defendant.  In  an  action  to  set  the  con- 
veyance aside  aa  frandnlent.— Sides  t.  BohaUT, 
(Ala.)  9  S3,  m 

15.  Where  a  Judgment  was  in  t&v(xe  of  a  part- 
nership of  which  the  assignee  of  the  Judgment 
was  a  member,  and  the  Interest  of  tbe  other 
partner  has  been  transferred  to  him  and  the  part- 
nership dissolved,  the  other  partner,  or  the  part- 
nership, are  not  necessary  parties  to  a  bill  by  the 
assignee.— Jones  t.  Smith,  (Ala.)  9  So.  179. 
 Pleading. 

16.  To  entitle  the  assignee  ot  a  judgment  ta 
proceed  In  equity  to  subject  to  tbe  payment  of 
his  debt  property  which  has  been  fraudulently 
conveyed.  It  is  not  necessary  to  aver  in  the  bill 
that  the  assignment  was  in  writing. — Jones  t. 
Bmitb,  (Ala.)  9  Bo.  179. 

17.  A  bill  to  set  aside  a  voluntary  deed  from 
a  husband  to  his  wife  upon  tbe  ground  of  fraud, 
and  subject  the  land  to  the  payment  of  two  notes, 
one  of  which  is  not  duo,  is  insufflclent,  on  de- 
murrer, as  to  the  note  not  due. — McGhee  v.  Im- 
porters' &  Traders'  Nat.  Bank,  (Ala.)  9  So.  734. 

18.  In  an  action  to  set  aside,  on  the  ground  of 
fraud,  a  voluntary  deed  from  a  husband  to  bis 
wife,  It  is  unnecessary  tc  aver  that  the  wife  par- 
ticipated in  the  fraud,  as  fraud  of  tbe  grantor 
is  implied  fraud  on  the  part  of  a  voluntary  gran- 
tee.—McUfaee  V.  Importers'  &  Tradacs*  Nat.  Bank. 
(Ala.)  9  Bo.  78*. 

19.  A  bill  to  set  aside  a  conveyance,  alleging 
that  defendant,  soon  after  Incurring  a  debt  to 
complainant,  conveyed  nearly  all  his  land  for  a 
nominal  consideration  of  "toO  and  otberthings  of 
value"  to  a  stranger,  who  Immediately  conveyed 
It  to  grantor's  wife  for  the  same  consideration,  is 
sufBcient,  though  there  is  no  allegation  of  fraud- 
ulent Intent.— Bides  v.  Scbalfl.  (Ala.)  9  So.  228. 

30.  Where,  in  an  action  to  set  aside  for  Iraud 
I.  conveyance  by  a  debtor  to  his  wife,  the  answer 
admits  the  indebtedness  and  the  subsequent 
transfer,  and  all  the  material  allegations,  except 
that  such  transfer  was  made  without  considera- 
tion and  to  defraud,  tbe  burden  of  disproving 
fraud  rests  upon  defendant,  and  failure  to  allege 
facts  relied  upon  by  him  as  constituting  the  con 
slderation  precludes  him  from  Introjudnv  any 
evidence  thereoL— Boblnson  t,  MoMloy,  (Ala.)  9 
So.  873.  -v.  ^  / 

Evidenoe. 

31.  In  an  action  to  set  aside  for  fraud  a  eon 
veyance  by  a  debtor  to  his  wife,  where  defend- 
ants contended  that  certain  money  received  by 
the  husband  from  the  wife's  father,  and  forwhlco 
he  gave  his  note  to  the  latter,  was  really  advanced 
to  the  wUe,  and  by  her  loaned  to^t^  busban^ 
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tbo  exolxislon  of  erldeaoe  that  such  notes  were 
Intended  only  as  evidence  of  the  amonnti  received 
WW  not  prejudicial  error,  wbere,  had  It  been  al- 
Icwed,  It  would  have  been  Insofflolent  to  fornlah 
that  clear  proof  requisite  to  disprove  trmuL— 
Bobinson  v.  Moseley,  (Ala.)  9  So.  873. 

22.  Evidence  that  money  received  by  a  bus 
band  from  the  father  of  his  wife  was  Intended 
to  he  advancements  to  the  wife,  in  the  event 
that  his  other  children  should  receive  at  hla 
death  sums  equal  thereto.  Is  insaffioient  to  rebut 
a  presumption  of  fraud,  in  an  action  to  set  aside 
a  conveyance  to  the  wife  In  alleged  payment  of 
such  money,  where,  the  father  being  still  alive, 
and  it  not  appearing  what  estate  he  has,  nor  what 
sums  the  other  children  have  receive^  there  is 
a  contingent  liabilitv  upon  the  husband  to  repay 
to  ^e  father  or  his  estate  a  large  part  of  the 
sums  he  claims  to  owe  his  wife.— Robinson  v. 
Moseley,  (Ala.)  S  Bo.  873. 

28.  In  trespass  by  the  purchasers  of  the  stock 
of  goods  of  an  insolvent  debtor  against  his  ored- 
itors  fer  attaching  the  goods  after  they  ffero 
transferred  to  plaintiffs,  the  debtor's  declara- 
tions made  after  the  sale,  and  not  in  the  presence 
of  the  purcbasera,  are  inadmissible  to  ^eot  their 
tiUe.-HarTis  t.  BnasaU,  (Ala.)  «  Bo.  Ail. 

InBtniotions. 

S4.  Where  an  Insolvent  debtor  transfers  all  of 
his  property  to  his  brothers  in  payment  of  an- 
teoeoent  debts,  as  he  clairas,  but,  as  claimed  by 
the  creditors,  m  the  ezecation  of  a  oonspiraoy  to 
defraud  them,  and  there  Is  evidence  tending  to 
show  that  some  of  the  property  was  purchased 
for  cash  in  furtherance  of  the  scheme,  the  Jury 
Bhonld  be  Instructed  that  such  a  sale,  wild  the 
intent  on  the  part  of  both  the  seller  and  the  pur- 
chaser to  defraud  creditors,  is  void.— Sarru  t. 
Btmell,  (Ala.)  S  So.  541. 

GAMING. 

Fermitting  gaming  on  premises. 

1.  The  lessee  of  a  building  who  sublets  a  per 
tlon  thereof,  and  retains  no  controlover  it,  is  not 
guilty  of  permitting  gaming  in  such  portion,  un- 
der Code  Miss,  i  2848,  making  it  unlawful  for 
any  "owner,  lessee,  or  occupant"  of  a  building 
to  knowingly  permit  gaming  thertin.  Dlstin- 

Siishing  Mount  T.  Btate,  7  Smedes  &  M.  S77. — 
iebel  v.  State,  (Miss.)  0  So.  8&4. 

Indiotment. 

a.  Under  Code  Ala.  |  4899,  form  IS,  provld- 
ln((  that  an  indictment  for  card -playing  is  suffi- 
cient which  alleges  that  a  person  "  oet  at  a  game 
plaved  with  cards  •  •  *  at  a  tavern,"  et<i., 
an  indictment  In  such  form  is  sufficient  though  it 
does  not  state  that  Uie  game  was  played  at  such 
place.— RoBstm  v.  State,  (Ala)  0  i£>.  857. 

&  An  Indictment  nnder  Laws  Fla.  e.  876A,  t  It 
providing  that,  If  any  person  or  persons  shall 
play  or  engiige  in  any  game  of  cards  for  money  or 
other  thing  of  value,  ne  shall  be  imprisoned,  most 
allege  the  name  of  the  person  with  whom  the  bet 
was  made,  or  that  the  person  with  whom  It  was 
made  is  to  the  Jurors  uulcnowD.— Sharp  r.  State, 
(Fla.  J  9  So.  651. 

Gambling  contracts. 

4.  A  contract  for  the  sale  of  stocK  at  so  much 
per  share,  to  be  delivered  at  the  expiration  of  13 
months,  with  seller's  option  to  deliver  at  any 
time  during  that  period,  is  not  void  within  Code 
Ala.  S  as  founded  on  a  gambling  ctnaider- 
atlon,  when  the  parties  intended  an  actual  deliv- 
VT  and  sale  at  the  maturi^  of  the  oontraotk— 
\rolfle  T.  Ferryman,  (Ala.)  9  So.  148. 

GABNISHMENT. 

Persons  and  property  subject  to. 

1.  Orders  on  the  city  clerk  for  wages  given 
by  a  policeman  to  a  third  person  do  not  consti- 
tute such  a  demand  In  the  latter's  favor  against 
the  clerk  as  is  subject  to  Ksruishment.  though  it 
has  been  the  habit  to  deliver  the  checlcs  for  po- 


licemen's wages  to  the  payee  of  such  orders.— 
Craft  V.  Summersell,  (Ala.)  9  So.  593. 

5.  Money  taken  by  an  officer  from  the  pecaoa 
Of  a  prisoner  arrested  in  good  faith  Is  subjeot  t» 
gambbroent  or  attachment  in  the  hands  of  the 
officer,  under  Code  Ala.  S  2960,  permitting  se- 
questered property  to  be  garnished  or  attached 
while  in  the  bauds  of  the  officer;  but,  in  order  t» 
be  valid,  the  levy  must  not  be  procured  by  fraud  or 
trickery  on  the  part  of  the  creditor  or  officer,  and 
the  money  or  thing  talua  from  the  prisoner  must 
be  connected  with  the  ofBenso  chained,  w  neces- 
sary as  eridmoo  on  the  trial,  otherwise  the  ofll- 
oer  has  no  right  to  take  it  from  the  prisoner,  and, 
If  taken,  it  cannot  be  attached.— Ex  parte  Horn. 
(Ala.)  0  So.  615. 

8.  A  debt  due  frcnn  a  oorporation  for  servlcea 
rendered  in  the  state  where  the  debUnrwas  incor- 
porated and  the  creditor  domiciled  cannot  be 
reached  by  garnishment  in  another  state,  as  It 
cannot  be  brought  under  the  legal  control  of  the 
court,  even  if  it  should  have  statutory  provisiooa 
for  serving  inncess  on  foreign  corporations  in 
such  cases.— Alabama  Q.  B.  R.  Co.  t.  Cbumbey, 
(Ala.)  9  Bo.  286. 

4.  Service  of  garnishment  process  on  parties 
supposed  to  have  in  their  fx>ntrol  property  belong- 
ing to  the  defendant,  secures  nothing  when  made 
after  such  properlr  has  passed  from  the  posses- 
sion of  tb»  garnishees. -Heaiy  t.  Bew,  (La.)  * 
Bo.  lOL 

Prooednre. 

6.  Where  a  cattse  was  originally  commenced 
between  pl^ntiff  and  defendant,  and  later  a  gar- 
nishee was  brought  in,  but  the  subsequent  pro- 
ceedings were  kept  distinct  on  the  recwd  under 
the  two  titles,  tne  gamisuee's  name  not  being 
Inserted  In  matters  affecting  only  plaintiff  ana 
defendant,  a  record  entiy  under  the  names  of 
plaintilt  and  defendant  alone,  reoiUng  that  the 
cause  was  transferred  to  another  court  by  con- 
sent of  parties.  Is  tnsuffloient  to  bind  tbe  gar- 
nishee.—Cross  V.  Splllman,  (Ala.)  9  Bo.  883. 

6.  Code  Ala  |  3981,  provides  that  a  plaintiff 
may  oontest  the  answer  of  ■  nntlsbee  at  tbe 
term  at  which  it  la  made,  ana  section  3988  pro- 
vides  that  defendant  may  contest  same  "upon  the 
coming  in  of  the  answer.  **  Held,  that  where  the 
record  fails  to  show  that  the  garnishee  consented 
to  a  transfer  of  the  causa  to  another  court,  or 
Icnew  of  It,  a  Judgment  entored  at  the  next  term 
of  such  other  court,  after  contest  therein  of  hi» 
answer  filed  in  the  former  court,  is  erroneona. — 
Cross  V.  Spiltman,  (Ala.)  9  So.  862. 

EfEbot  of  garnishee's  answer. 

7.  Antwera  of  garnishees  are  enUUed  to  full 
credit  until  travrased  anccessf  ully  by  oonolosira 
proof.— Henry  t.  Bew,  (La.)  0  So.  lOL 

Claim  of  exemptions. 

8.  In  garnishment  proceedings  before  a  Jus- 
tice of  the  peace,  defendant  claimed  an  exemptitA 
of  the  indebtedness  admitted  by  the  garnishee, 
and  the  garnishee  was  discharged.  On  appeal,  the 
garnishee  admitted  that  It  bad  become  Indebted 
to  defendant  in  a  further  sum.  Inhere  was  no 
new  claim  of  exemption,  but  the  garnishee  was 
again  discharged,  field,  that  this  was  error,  for, 
though  the  whole  Indebtedness  accrued  under  a 
continuous  contract,  that  part  which  accrued 
pending  the  appeal  could  not  be  included  in  the 
first  claim  of  exemptlw.— Craft  r.  Hnbbazd. 
(Ala)  9  Bo.  S38. 

Judgment. 

9.  A  final  Judgment  by  defeult  against  a  gar- 
nishee is  void  when  for  a  greater  sum  than  that 
stated  in  the  affidavit  for  garnishment  and  the 
garnishee  writ  as  the  amount  of  theoriginal  )adg> 
ment.— Carroll  v.  Mlluer.  (Ala.)  9  So.  S31. 

GIFTS. 

To  wife,  see  Huaband  and  Wife^  ll-UL 
Inter  vivos. 

1.  Under  Civil  Code  La.  art  1533,  providing 
that  "the  donor  is  permitted  to,  dispose^  for  the 

Digitized  byLjOOglC 


INDEX. 


96! 


adnatage  of  ai^  othar  perwHi,  of  the  enjoyment 
«r  umifroot  of  the  immorable  property  given,  but 
cannot  reserve  it  for  himself, "  a  donstton  by 
[wrents  to  the  minor  children  of  the  marriage  is 
void,  where  it  reserves  to  the  parents  dnringthelr 
pleasare  the  use  and  oooupatlon  of  a  dwuling- 
nonse,  which  la  a  part  of  the  property  donated.— 
Straus  V.  Blliott,  (La.)  9  Bo.  102. 

8.  The  parol  gift  of  a  claim,  evidenced  by  a 
note,  and  the  morteage  securing  the  same,  can- 
not be  snatained  where  there  is  a  mere  delivery 
of  tbe  mortgage,  but  not  of  the  note.— MoUngh  T. 
O'Conner,  (AIlJ  9  So.  165. 

Qovernor. 

Power  to  appoint  commissioner  of  agrionlture,  tee 
State*  and  State  Officers,  2,  S. 

aBANB  JX7B7. 
Inquiry  on  habeas  corpus,  see  HabeoM  CorjniM,  4. 

Time  of  organintion. 

1.  WberetheectestabllsbiDg  a  oltycourt  pro- 
vides that  a  grand  Jury  may  be  organ i red  at  such 
timo  as  the  court  may  deem  expedient,  it  is 
proper  to  refuse  to  quash  an  indictment  upon  the 
frround  that  the  grand  jurr  was  not  organised  the 
ilrst  week  of  the  court. — Perkins  t.  State,  (Ala.) 
9  So.  536. 

BemoTal  of  disqualifled  juror — Efibot. 

2.  The  drawing  and  placing  of  a  disqualifled 
serson  on  a  grand  jury  as  one  of  the  16  mem- 
bers  thereof,  and  his  subsequent  removal  from 
it,  by  the  court,  after  impanelment,  on  objection 
of  defendant,  for  proper  disqnallflcation,  do  not 
so  vitiate  or  infect  tne  body  as  It  remains,  as  to 
render  void  an  indictment  found  and  presented 
by  tbe  remaining  IS,  of  whom  13  constitute  a 
qnomm.  — Btate  V.  Causey,  (La.)  9  So.  900;  Same 
T.  Woodson,  Id.  908;  Same  v.  Jenkins,  Id.  Wi. 

aUABBLUr  AND  W  AB3>. 

ConverBioii  by  guardian  —  Bights  of 
oreditoTs. 

1.  Thougha  tatorhas  appropriated  to  hisown 
ose.  and  treated  as  hts  own,  property  of  minor 
cblldreo  capable  of  identification,  placed  in  his 
bauds  by  the  court.  It  remains  tne  woperty  of 
tbe  minors,  as  against  the  tutor's  oreditors,  and 
tbey  cannot  recover  It  and  hare  it  bronaht  Into 
an  Insolvency.- Bnrdean  V.  Davey,  (IaO  9  So. 
7S8. 

AooonntinB — Burden  of  proof. 

S.  CodeAla.SS413,declarestbat**ttisth6dllt7 
of  tbe  guardian  to  manage  the  estate  of  his  ward 
frngaliyaDd  to  Improre  it  to  tne  beet  of  his  skill 

ana  ability.  He  must  If  practicable  lend  out  all 
surplus  money  of  the  ward  on  bond  and  mortgage, 
or  on  good  personal  security,  and  if  the  bond  is 
not  renewed  annnally  require  the  interest  to  be 
paid  at  the  end  of  each  year. "  Section  3468  pro- 
vides that  "upon  the  final  settlement,  a  partial 
seUlement  must  be  taken  and  presumed  as  oor- 
recL  "  Held  that  where,  on  partial  settlements, 
tbe  guardian  was  not  charged  with  interest,  it 
will  De  presumed  on  final  settlement  that  be  sat- 
isfactorily accounted  tea  his  failnre  to  lend  the 
sorplua;  and  tbe  burden  of  showing  that  he  did 
not  so  account  is  on  the  guardian  ad  litem  con- 
testing the  settlement— Thompson  v.  Thompson, 
(Ala.)  9  So.  405. 

8ale  of  ward^B  land. 

3.  Under  Code  Miss.  1857,  p.  463,  art.  151, 
providing  that  on  a  guardian's  sale  of  the  land 
of  minor  heirs  the  conrt  should  prescribe  the 
kind  of  notice  to  be  given,  a  guardian's  deed 
which  did  not  show  that  the  minor  heirs  wereever 
served  with  summons  was  valid.— Morton  v.  Car- 
roll. (Miss.)  9  So.  896. 

4.  Code  Miss.  1857,  p.  46S.  avt.  151,  provided 
that,  before  the  sale  of  lands  belonging  to  minor 
heirs,  the  court  should  require  the  guardian  to 


give  an  additional  bond,  **  when  necessary, "  and, 
where  the  court  did  not  require  such  bond,  a 

Kardlan*s  deed,  which  did  not  show  that  tho 
nd  was  given,  was  valid.— Morton  v.  CarrolL 
(Mis8.}_9  So.  806. 

6.  Where  the  decree  of  sale  is  valid,  and  has 
been  oooflrmed,  a  question  of  error  in  such  pro- 
ceeding cannot  be  litigated  collaterally  in  eject- 
ment against  one  claiming  under  the  guardian*! 
deed.-lCorton  v.  Carroll.  (Miss.)  0  So.  896. 

6.  Where  80  days'  notice  of  the  sale  was 
given,  it  is  Immaterial  whether  the  decree  re- 
anired  10  or  80  d»s*  notloe.— Morton  T.  CarrolU 
(MlM.)  9  So.  sse. 

HABEAS  OORPXXS. 

Issuance  of  writ. 

1.  Where  a  statute  punishes  the  lanw^  of 
"any  money  •  •  •  or  any  bank-note, "  and  an 
indictment  charges  the  larceny  of  "divers  bills, 
commonly  known  and  denominated  as 'national 
currency  of  the  United  States  of  America*  of 
divers  denominations, "  giving  their  denomination 
and  value,  the  ludionnent  is  defective  merely, 
and  does  not  charge  an  offense  whiob  tbe  law 
does  not  make  criminal,  so  that  a  writ  of  tiaitwa 
corpus  will  not  lie  to  relieve  against  a  convio- 
tion  thereunder.— Sx  parte  Frluse,  (Fla.)  9  So. 
659. 

Hearing  and  determination. 

2.  'llie  power  vested  by  Const.  La.  art.  89, 
in  the  supreme  court  to  issue  writs  of  habeot 
corpus  being  one  of  original  and  not  of  appellate 
Jurisdiction,  it  will  nut,  on  an  application  for 
such  writ,  review  tbe  t^timony  taken  before  a 
district  Judge  on  a  preliminary  examination. — 
SUte  V.  Sratt,  (La.)  9  So.  601. 

8.  Whether  the  amount  of  the  hail  required 
of  persons  indicted  for  a  crime  Is  excessive  will 
not  be  inquired  into  on  habeas  corpus,  where  no 
complaint  of  it  is  made  in  the  petitlcm,  and  no 
testimony  is  adduced.- Ex  parte  Warris,  (Fla.) 
9  Bo.  718. 

4.  Defects  or  irregularities  In  the  selection 
of  the  list  ol  registered  voters  from  which  grand 
jurors  are  drawn,  or  in  drawing  grand  Juries, 
cannot  be  inquired  Into  through  awrlt  of  hal>eas 
corpits  by  the  party  indicted,  but  must  be  taken 
advantage  of  in  the  trial  court— Bx  parte  War- 
ris. (Fla.)  S  Bo.  71& 

Handwriting. 

Proof;  see  Evidence,  85, 

Harmless  'Error, 

SeeAppMl,  44r4B. 

HEALTH. 

Connty  boards  of  health. 

1.  Act  Fla.  June  7,  1889,  $  9,  (iMwn  Tla.  O. 
8S59,)  relating  to  county  boards  of  health,  re- 
pealed the  act  of  February  16,  1886,  (Laws  Fla. 
c  3603,)  but  along  with  the  repealing  seotion, 
and  taking  effect  at  the  same  time,  the  legisla- 
ture re-enacted  substantially  tbe  provisions  of 
the  act  of  1885,  providing  for  the  creation  of 
county  boards  of  health,  and  constituting  them 
corporations.  Held,  that  the  act  of  1889  must  be 
construed  as  an  amendment  of  the  act  of  1885, 
creating  county  boards  of  health,  and  the  boards 
created  under  the  latter  act  are  continued  in 
existence,  with  such  modifioations  as  are  con- 
tained in  ttie  former  act.— Forbes  v.  Board  of 
Health  of  Escambia  County,  (Fla.)  9  So.  418. 

 Fowen. 

9.  Though  Laws  Fla.  1885,  c.  8603,  empowers 
oounty  boards  of  health  to  act  in  all  matters  per- 
taiLingto  public  health  and  the  abatement  of 
nutsances,  such  a  board  has  no  authority  to  de- 
mand and  collect  from  vessels  coming  into  the 
Jurisdiotion  of  the  board  fees  for^'fttnilgatij 
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dlBlnfectloD,  imleiis  such  vessels  are  subject  to 
and  have  been  pat  in  qaarantlne,  as  provided  bj 
Lanra  F^a.  1879,  c.  816S,  as  amended  by  Laws  1883, 
o.  8443.— Forbes  v.  Board  of  Health  n  Esoambia 
County.  (Fla.)  9  Bo.  862. 

Ckranty  boards  of  health  —  Establlsli- 

ment  of  quarantine. 

3.  L.aws  Fla.  1835,  a  3008,  which  provides  for 
the  appointment  of  county  boards  of  health,  and 
defines  their  powers,  among  which  Is  that  of  es- 
tablishing quarantines,  does  not  by  tmplioation 
repeal  Laws  Fla.  1879,  c.  8163,  which  provides 
for  a  uniform  system  of  quarantine  throughout 
the  state:  but  the  two  statutes  are  in  part  ma- 
teria, and  must  be  oonstroed  together.— EVvbes 
V.  Board  of  Hnalth  of  Escambia  COonty,  (Fla. ) 
9  So.  863.  *i  \  / 

4.  Since  Laws  Fla.  1879,  o.  8163,  provides  for 
an  inspection  Of  avessel  beiore  it  Is  ordered  into 
quarantine,  a  county  bcmrd  of  health,  created 
by  Laws  Fla.  1885,  o.  8608,  has  no  authority, 
without  an  examination  or  inspection,  to  require 
a  veuel  on  entering  port  to  deviate  from  its 
course  six  miles,  and  go  to  a  quarantine  station. 
—Forbes  t.  Board  of  Uealthof  Bsoambla  County, 
(Fla.)  9  Bo.  Sm. 

 LlabUi^  for  wrongflil^  ordering 

vessel  into  qnarantine. 

5.  Laws  Fla.  1885,  c.  8603.  authorizes  the  gov- 
ernor to  appoint  county  boards  of  health,  which 
are  declared  corporations,  with  power  to  sue  and 
be  sued.  Such  boards  are  empowered  to  act  In 
all  matters  pertaining  to  qoarantine,  public 
health,  vital  statistics,  and  the  abatement  of 
nuisances.  Beld,  that  the  boards  are  invested 
with  functions  of  a  public  nature,  to  beezercised 
for  the  publio  benefit;  and  consequently  they  are 
not  liable  In  an  action  of  tort  for  damages  sus- 
tained by  a  vessel  which  was  wrongfully  ordered 
into  quarantine  by  them;  no  such  liability  being 
expressly  imposed  on  them  by  the  stotute,  and  the 
general  power  to  sue  and  be  sued  not  being  sufS- 
cfent  to  authorize  the  action. — Forbes  tr.  Board 
of  Health  of  Escambia  County,  (Flo.)  9  Bo.  863. 


See  ii^Idence^  8. 


Hearsay. 


Highways. 

Designation  of  street  on  plat,  see  Dedication,  1. 
Enforcfflnent  of  penalty  for  default  of  road-band, 
see  Courts,  3. 

Holographic  Wills. 
Sea  WUlM,  8,  ^ 

HOMBSTEAB. 

Nature  and  extent  of  right. 

1.  Under  the  provision  of  Const.  Fla.,  that  the 
exemption  of  a  homestead  from  forced  sale  under 
any  process  of  law  shall  accrue  to  the  heirs  of  the 
homesteader,  the  exemption  accrues  to  the  non- 
resident as  well  as  the  resident  heirs,  and  the 
bomestead  cannot  be  subjected,  as  a^nst  such 
non-residents,  to  the  payment  of  a  legacy  directed 
to  be  paid  by  the  deceased  bomeate^er  to  a  resi- 
Isntof  the  state.— Scull  v.  Bcatty,  (Fla.)  9  So.  4. 

3.  In  giving  the  homestead,  under  the  Louisi- 
ana constitution,  the  law-maker  never  intended 
that  the  parent  should.  In  order  to  retain  it,  raise 
his  children  in  Idleness,  and  the  fact  that  he  en- 
courages them,  as  they  grow  to  manhood,  to  earn 
their  living  in  part,  does  not  render  them  inde- 
pendent of  parental  authority,  and  take  tbem  out 
of  the  class  of  dependent  persons. — Woods  v.  Per- 
kins, (La.)  9  So.  46. 

8.  The  homestead  provided  for  by  Const.  La. 
art.  319,  is  exempt  from  seizure  whei-e  there 
are  minors  in  the  family  who  do  not  own  prop- 
fTtgr  in  their  own  right  in  an  amount  aufBcient 


CO  maintain  them.  Tb^  are,  within  the  meanlna 
of  the  ooostltotional  exemption,  "persona  depend- 
ent. "-Woods  V.  ParkiDB.  (La.)  9  Bou  48. 

Disposition  by  will, 

4,  under  Const.  Fla.,  providing  that  a  home 
stead  shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  that  this  exemption  shall  ac- 
crue to  Uie  heirs  of  the  party  having  enjoyed  or 
taken  the  benefit  of  such  exemption,  a  hcMDestead 
is  not  subject  to  testamentary  disposition;  and  al- 
though a  homesteader  may  leave  a  will,  as  to  his 
bomestead  he  dies  intestate.— Scull  v.  Beatty, 
(E-^j  9So.  4. 

Right  of  widow — Failure  to  set  apart 
homestead. 

6.  CnderConst.  Ala.  1868,  art.  14,  $2,  fixingthe 
maximum  homestead  in  quantity  at  80  acres,  it  was 
necessary  that  the  homesteadshould  beset  apart; 
and,  where  an  entiretract  of  more  than  100  acres 
belonging  to  an  intestate  was  sold  for  his  debt, 
the  widow  could  not  afterwards  maintain  eject- 
ment based  on  her  homestead  right. — Clancy  t. 
Stephens,  (Ala.)  9  So.  533. 

Abandonment. 

6.  Code  Ala.  S  ^89,  provides  thatwhen  s  dec- 
laration of  claim  to  a  homestead  exempUon  has 
been  filed  in  the  ofllce  of  the  judge  of  probate, 
leaving  the  homestead  temporarily  shall  not  con- 
stitute an  abandonment  thereof.  Held,  that  such 
claim  will  not  be  allowed  when  no  declaration 
thereof  has  been  filed,  and  the  land  has  been 
abandoned  for  several  years,  and  another  place 
occu^^ed  as  the  home.  — Sldea  v.  Bchalfl^  (Ala.)  9 

HOMICIDE. 

Justifiable  homicide. 

I.  tTptoi  a  trial  for  murder  tt  8Tq>eared  that 
the  defendant  and  one  S.  had  a  fight,  in  which 
the  latter  was  beaten.  A  few  days  afterwards 
N.  and  13  men,  armed  with  guns  and  pistols, 
without  any  warrant  for  defendant's  arrest,  en- 
tered the  lattor's  premises  at  night,  calling  for 
him,  and.  In  searching,  brolro  open  his  smoke- 
house. Defendant,  having  learned  of  the  intended 
raid,  and  collected  some  friends,  &ved  on  the 
advancing  party,  killing  two.  No  charge  or  indict- 
ment had  been  preferred  against  him.  H«Id, 
that  ttie  facts  do  not  warrant  a  verdict  of  mur- 
der.—Maury  V.  SUte,  (Miss.)  9  So.  445. 

3.  A  person  cannot  arm  himself  with  a  deadly 
weapon,  with  the  intentitm  of  using  it  to  over- 
come Ills  adversary,  if  ne4.!essary.  andr  so  ^mod. 
go  upon  his  premises,  and  provoke  a  difllcultv 
vrlth  him,  and  slay  him,  and  afterwards  t>e  heard 
to  say  tbat  he  acted  in  self-defense. — ^Thompson 
V.  State,  (Miss.)  9  Bo.  398. 

8.  A  requested  instruction  that  It  is  not  un. 
lawful  to  talk  to  another,  or  to  warn  another,  in 
a  qniet,  peaceable  manner,  not  to  trespass  on  his 
premises,  and  that  if  the  jury  Had  tbat  the  thing 
defendant  did  in  the  first  instance  was  to  speak 
to  deceased  in  a  pea«;eable,  quiet  manner,  to 
warn  him  not  to  trespass  on  his  iiwemises,  then 
defendant  was  not  tlie  aggressor,  ia  imperfect,  as 

I  not  entirely  freeing  defendant  from  secondary 
fault  in  briugin^  on  the  dlffloulty.— Cxibsoo  v. 

'  State,  (Ala.)  U  tSo.  171. 

4.  hi  a  trial  for  murder  there  was  evidracv 
that  deceaaod  hod  threatened  to  kill  defendant, 
and  that  later  defendant  went  into  the  room 
where  he  was,  siK>ke  to  him,  and  then  struck  him 
a  fatal  blow  with  a  knife.  Defendant  testified 
that  deceased  hit  her  over  the  head,  and  attemot- 
ed  to  Oraw  a  pistol.  Xo  pistol  was  found  on  hia 
person.  Held,  that  a  charge  directing  an  acquit- 
tal, "if  the  defendant  at  the  time  of  the  killing 
entertained  a  reasonable  apiHrehenaim  of  great 
personal  violence,  involving  imminent  peril  to 
life  or  limb,  or  could  not  retreat  in  suety,  or 
without  putting  herself  at  a  disadvantage, "  was 
properly  denied,  because  it  ignored  the  question 
of  defendant's  freedom  from  fault  in  bringing  on 
the  difficulty,  or  In  putting  herself  iuthepositioa 
of  pertl.— Cotten  t.  State,  W     '  ~ 
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6>  It  1ft  MTor  to  modify  oa  instroctton  that 
deftadoDt  sluHild  be  aoqwtted,  if  he  acted  in 
seK-defense,  by  adding,  **uulees  tbe  Jury  believe 
that  deteod ant  brooght  on  the  dif&culty, "  since 
it  might  mlblead  the  Jonr  to  think  it  their  duty 
to  oonTlot  withoQt  regata  to  defendant's  intent 
in  proTokiDg  the  difflcnlty.— Thompson  t.  IState, 
(Hiss.)  9  So.  39S. 

6.  InstractloDs  based  upon  the  theory  that  if 
deceased  oonld  not  be  excused  tor  wbat  be  did, 
the  kiUingwaB  lostiBable,  were  properly  refused. 
— DATlB  T.  State,  (Ala.)  9  Bo.  ftlS. 

 Fear  of  bodily  harm. 

7.  It  is  error  to  refuse  an  instruction  that  If 
the  jnry  beliere  from  the  evidence  that  neither 
of  defendants  brought  on,  provoked,  or  encoor- 
aged  the  difficulty,  but  were  talking  with  de- 
ceased in  a  quiet,  orderly,  and  peaceable  manner, 
and  that  deceased  tbreutoned  to  shoot  defendant 
B.,  and  at  tLe  same  tim^  placed  bis  hand  in  his 
pocket  in  8uch.a  manner  as  to  indicate  to  a  rea- 
sonable mind  that  his  purpose  was  to  draw  a 
weapon  and  shoot,  and  drew  it  in  a  threatening 
manner,  and  said  he  would  out  his  throat,  and 
Jumped  at  B.,  and  cut  and  disabled  his  left  arm, 
and  was  patting  himself  In  a  position  to  strike 
again,  and  at  the  moment  there  was  no  reason- 
able mode  of  eBcape,  without  increasinff  defend- 
ant's peril,  then  defendant  was  authorixed  to  an- 
ticipate deceased  and  shoot  first,  having  the  right 
to  act  upon  the  reasonable  uppearance  of  things. 
—Gibson  v.  State,  (Ala.)  9  So.  171. 

8.  In  charging  on  Uke  right  of  self-defense 
the  court  should  so  inatruct  Uie  Jury  as  to  pre- 
serve to  defendant  the  benefit  of  a  reasonable 
fear  of  great  bodily  harm,  as  well  as  of  death, 
from  deceased.— Oiu-ner  V.  State,  (Fla. )  9 So.  835. 

9.  An  instruction  that  if,  after  being  shot 
by  deceased,  defendant  was  unable  to  rotreat,  and 
pursued  the  deceased,  and  killed  him  in  order 
to  save  his  own  life  or  prevent  "any  further  ho6- 
ily  harm,"  was  properly  refused,  since  it  justifies 
the  killing  by  the  necessity  of  averting  any  bod- 
ily harm,  however  alight.— Davis  t.  State, (Ala.) 
9  So.  616. 

 Dnty  to  retreat. 

10.  On  amarder  trial  it  appeared  that  prior  to 
the  killing  ill  feeling  had  existed  between  de- 
fendant and  deceased,  and  the  latter  had  forbid- 
den him  to  cometo  his  house.  There  was  aparty 
at  the  home  of  deceased,  and  defendant,  with 
others,  came  up  to  tbe  gate.  Deceased,  hearing 
them,  asked  who  was  there,  and,  upon  being  told 
by  defendant,  deceased  forbade  him  to  come  in. 
Defendant,  advancing  towards  the  honse.  was 
told  two  or  three  times  not  to  come  in,  and  upon 
reaohinsr  the  stene  threw  his  hands  back  and 
said,  "IJhoot,  and"  be  damned."  Thereupon  de- 
oeased  shot  him  about  tbe  hips,  and  then  went  in- 
to a  room  and  took  an  axe.  Defendant,  after  be- 
ing shot,  came  upon  the  porch  and  shot  deceased 
with  a  pistol  as  be  was  in  the  room.  Deceased 
hit  defendant  several  times  with  the  axe,  and 
defendant  called  to  his  co-defendant,  who  came 
in  and  hit  deceased  several  times,  fractnring  his 
skull.  Deceased  died  next  day  from  the  effects 
of  the  pistol  shot  The  evidence  for  defendant 
tended  to  show  that,  when  shot,  defendant  was 
within  a  few  feet  of  deceased,  and  that  after  or- 
dering bim  to  halt  deceased  fired  without  speak- 
ing again.  Held  proper  to  char|i:e  tbat  if  defend- 
ant could  have  retreated  wltbout  imrreasing  his 
danger  after  being  shot  he  sbould  have  done  so, 
and  if  he  did  not,  but  followed  deceased  ipto  the 
honse,  and  there  fired  the  fatal  shot,  he  cannot 
invoke  the  doctrine  of  self-defense. — ^Davis  v. 
State,  (Ala. )  9  So.  619. 

11.  Instructions  which  omit  Inquiry  as  to  de- 
fendant's freedom  from  fault  in  pursuing  de* 
ceased  into  tbe  house,  and  there  exposing  bim- 
self  to  further  attack,  and  which  ignore  tbe 
question  of  defendant's  freedom  from  fault  in 
bringing  on  the  difficulty,  and  his  opportunity  to 
retreat  before  firing  the  fatal  shot,  were  proper- 
ly  refused.— Davis  v.  State,  (Ala.)  9  So.  616. 


18.  The  right  of  a  peraon  to  defend  himself  in 
his  own  house,  without  retreating,  does  not  ex- 
tend to  his  lands  outside  the  curtilage ;  and  one 
who  retreats  to  such  lands  after  being  assaulted 
cannot  Justify  a  3ciUing  there,  when  further  re- 
treat is  practicable.— Lise  T.  State,  (Ala.)  9  So. 
407. 

 Defense  of  another. 

IS.  An  instruction  that  defendant  had  a  right 
to  strike  in  defense  of  bis  brother,  if  hu  thought 
him  in  imminent  peril  of  life  or  limb,  is  prop- 
erly refused  if  it  laiis  to  n^ative  the  existence 
of  an  avenue  for  the  brottier's  eseape  or  retreat, 
— Whatley  v.  Sute,  (Ala.>  9  So.  sae. 

Aasanlt  with  latent  to  kill. 

14.  In  a  separate  trial  of  one  Jointly  Indicted 
with  others  for  assault  with  intent  to  murder, 
where  there  was  evidence  that  all  of  the  ub- 
sailants  acted  with  a  common  purpose  to  com- 
mit the  assault,  instructions  were  properly  re- 
fused which  were  based  upon  the  theory  that  the 
defendant  on  trial  could  not  be  convicted  un- 
less he  actually  did  the  acts  constituting  the  as- 
sault McClellan,  J.,  dissenting. — Tanner  v. 
State,  (Ala.)  9  So.  613. 

15.  Wbere  there  was  no  evidence  to  show  tbat 
defendant's  act  was  justifiable  on  aiH-  ground,  it 
was  not  error  to  charge  that  If  defendant  shot 
at  the  prosecuting  witness  with  a  loaded  gnii, 
within  the  distance  it  would  carry,  she  oould  not 
be  acquittea  altogetho:.— Newton  r.  State,  (Ala.) 
9  So.  404. 

16.  Defendant  claimed  tbat  the  railroad  was 
oarrying  away  dirt  from  her  land.  The  court 
chained  tbat  "if  the  jury  believe  *  •  •  that 
*  *  *  the  defendant  unlawfully,  and  with  mal- 
ice aforethought,  assaulted  "the  railroad  employe 
"with tbe  intent  to  murder  him,  and  until  tbcy 
hare  determined  that  no  assault  with  intent  to  mur- 
der was  committed,  the  Jury  have  no  right  to  con- 
sider any  of  the  evidence  that  has  been  admitted 
as  to  any  claim  of  the  defendant  to  be  the  owner 
of  the  property  involved ;  and  the  fact  that  she 
was  the  owner,  and  tbat  *  *  *  the  person  as- 
saulted was  atrespesser,  if  tbese  be  facts,  cannot 
be  considered  by  them  unless  and  until  tbcy  de 
termine  tbat  the  defendant  was  guilty  of  an  as 
sauit  and  battery  merely,  and  then  only  in  miti- 
gation *  *  *  of  the  fine  they  are  permitted 
to  impose,  and  in  no  event  can  these  fa«.'ts  au- 
thorize tbe  Jury  to  find  a  verdict  of  not  guilty.  " 
Held,  tbat  this  was  not  reversible  error  where 
no  explanatory  charges  were  asked,  and  theto 
is  no  showing  tbat  defendant  was  prejudiced 
thereby.  -r-Newton  v.  State,  (Ala. )  9  So.  4i». 

17.  A  charge  that  if  the  Jury  believed  that 
the  gun  was  shot  in  the  direction  of  a  railroad 
car,  but  with  no  specific  intent  to  take  a  life,  or 
do  great  bodily  harm  to  any  one,  and  a  few  shot 
accidentally  struck  the  hat  of  the  employe,  and 
that  tbe  purprae  was  to  frighten  persons  whom 
defendant  had  reasonable  grounds  to  believe  were 
trespassing  upon  her  property,  endangering  tiie 
safety  of  her  bome,  then  she  could  not  beconvict- 
ed,  was  properly  refused,  sinco  it  would  have  re- 

Juired  the  Jury  to  acquit  her,  though  they  should 
nd  that  without  legal  excuse  she  shot  in  the 
direction  of  the  employe,  who  was  seen  by  her, 
and  was  within  range  of  the  shot. — Newton  v. 
Stete,  (Ala.)  9  So.  401. 

18.  In  a  separate  trial  of  one  Jointly  indicted 
with  others  lorassaultwith  Intent  to  murder  two 
persons,  It  appeared  from  the  state's  evidence 
that  tbe  defendants  got  into  an  altercation  with 
the  assaulted  parties,  each  of  whom  ran  away  in 
different  directions;  that  one  of  them  was  shot 
witn  a  pistol  by  some  one  of  the  defendants,  and- 
another  was  hit  with  a  rock.  The  defendant  on 
trial  was  seen  to  throw  one  of  the  rocks,  but 
there  was  no  evidence  showing  who  fired  the  pis- 
tol, although  defendant  had  one  In  his  possession. 
There  was  evidence  of  a  concert  of  action  be- 
tween all  of  the  defendants.  Tbe  testimony  for 
the  defendant  was  ttiat  he  neither  threw  rocks 
nor  fired  a  pistol,  nor  took  any  part  in  the  flgbt, 
but  endeavored  to  prevent  the  difficulty.  Held, 
that  a  chaise  was  ^opwly  rtf|ised  tut^j^  the 


Digitized  by  tjOOglC 


968 


INDEX. 


iary  believe  the  erldence  they  miut  find  defend- 
aot  not  gallty.  McClbi^an,  J.,  dissenting.— 
ranner  v.  State,  (Ala.)  »  So.  618. 

ABSBult  with  Intent  to  kill— ConTiotion 
of  assault  and  battery. 

19.  One  who  is  indicted  and  tried  for  an  as- 
sault witb  intent  to  morder  may  be  (jonvicted 
and  sentenced  forassanlt  and  battery.— Wlnbom 
T.  State,  (71a.)  9  6o.  BM. 

[ndictment. 

20.  An  Indictment  for  lying  in  wait,  and 
shooting  with  intent  to  murder,  which  alleges 
that  defendant  did,  "while"  lying  in  wait,  shoot 
one  T.,  with  Intent  to  commit  the  crime  of  mur- 
der upon  him,  sufBclently  shows  that  the  lying 
in  wait,  shooting,  attempt  to  murder,  and  feloni- 
ous intent  coDcurred  in  point  of  time.— State  t. 
Causey,  (La.)  9  So.  900. 

21.  A  count  In  a  Joint  Indictment  ot  several 
defendants  ior  assault  with  Intent  to  murder  one 
person  is  properly  Joined  with  a  count  charging 
an  assault  with  Intent  to  murder  another  person 
at  the  same  time.  McClellan.  J.,  dlasentlng.— 
Tanner  y-  State,  (Ala. )  9  So.  618. 

— —  Copy  served  on  defendant. 

88.  Where  the  accused  was  Indicted  for  the 
murder  of  Edmond  Bembell,  tbe  copy  of  the  in- 
dictment senred  on  him,  charging  him  with  the 
murder  of  Edmond  Kembell,  yraB  lmi>erfect.— 
State  T.  Finn,  (La.)  9  Bo.  486. 

Insanity  or  drunkenness  as  a  defense. 

89.  In  criminal  cases,  the  defense  of  insanity 
need  not  be  established  by  a  preponderance  of  tbe 
avidenoe,  but  if  evidence  is  introduced  Which  tends 
to  rebut  the  presamption  of  sanity  on  the  part  of 
the  accused,  and  the  jury  entertain  a  reasonable 
doubt,  after  considering  all  the  evidence  as  to  his 
sanity,  it  is  their  duty  to  acquit  him.— Armstrong 
V.  State,  (Fla.)  9  So.  1. 

34.  If  oDe  who  intends  to  kill  another  becomes 
Toluntarlly  intoxicated,  for  the  purpose  of  carry- 
ing out  tbe  intention,  the  Intozlcatloii  will  have 
no  efleut  upon  the  act.— Garner  t.  State,  (Fla.) 
8  Bo.  885. 

85.  On  indictment  for  murder  in  the  first  de- 
gree it  is  error  to  charge  that  voluntary  intoxica- 
lion  is  no  excuse  for  CTlme  committed  under  its 
tnfiuenoe;  and  that,  ifaperson  Is  sober  enough  to 
form  the  intention  to  shoot  another,  and  does 
shoot  and  kill  him,  the  law  presumes  that  he  is 
sober  enough  to  form  a  premeditated  design  to 
kill  him,  and  he  is  orlminally  liable  for  the  act; 
since.  In  sudi  case,  the  fact  that  defendant  was 
voluntarily  intoxicated  Is  to  be  considered  In  de- 
termining whether  be  was  In  such  condition  of 
mind,  capable  of  forming  a  premeditated  design. 
-Gamer  T.  State,  (Fla.)  9  So.  885. 

Eridence. 

36.  On  a  murder  trial,  although  there  Is  some 
evidence  tending  to  show  a  conspiracy  to  com- 
mit the  crime  between  defendant  and  others 
Jointly  indicted,  it  Is  irrelevant  to  show  that  on 
tbe  night  ot  the  killing  deceased  oalled  to  a  wit- 
ness "to  come  over  to  his  honse,"  and  the  reply 
of  witness  that  "he  would  when  it  stopped  rain- 
ing ; "  and  that  one  of  defendants  who  was  pres- 
ent then  said  that  "he  had  been  to  deceased's 
house,  who  would  not  let  blm  in, "  and  that 
when  the  shot  was  beard  he  said,  "There  is 
shooting  out  there  somewhere."— Darby  T.  State, 
(Ala.)  9  Sa  439. 

87.  Where,  on  a  trial  of  assanlt  ^th  Intent  to 
murder,  the  state  claims  that  defendant  apset 
a  canoe.  In  which  he  was  riding  with  his  wife, 
and  held  her  under  tbe  water  to  drown  her,  and 
defendant  testifies  that  In  what  he  did  he  was 
endeavoring  to  save  her  from  drowning,  it  is 
competent  to  prove  his  declarations  sbowing 
hostile  feeling  towards  her,  to  show  motive,  and 
to  rebut  bis  own  testimony  that  their  relations 
were  affectionate.— Smith  v.  State,  (Ala.)  9  So. 
408. 

35.  In  a  murder  trial,  the  admission  of  evi- 
dence that  defendant  was  fined  for  an  assault  on 


daoaased  a  few  days  before  tbe  homicide,  and 
that  defendant's  brother-in-law  paid  tbe  fine,  is 
^rond  for  reversal.— Ferry  v.  State,  (Ala.)  9  Bo. 

89.  On  indictment  for  murder,  evidence  that 
defendant.  Immediately  after  shooting  deoeaaed, 
proceeded  to  shoot  at  and  Uireaten  her  m Other, 
who  was  present  and  witnessed  the  killing,  is 
admissible  as  part  of  tbe  ret  geatm  to  show  the 
animus  of  defendant— Kllltns  t.  SUte,  onm.) 
9  So.  711. 

80.  Deceased  was  shot  by  defendant  after  be 
Ing  ordered  by  blm  not  to  come  into  his  house 
where  there  was  a  party.  Held,  that  evidence 
that  it  WH  a  ODStom  of  young  people  of  Uiat 
neii^hborhood  to  »o  to  Dartiea  without  InTftation 
was  properly  rejected.— Davla  T.  State,  (Ala.)  9 
Bo.  616. 

81.  Deceased  was  shot  by  defendant  after  be- 
ing ordered  by  him  not  to  come  into  bis  bouse 
where  there  was  a  part^.  Held,  that  evidence 
of  a  statement  made  by«  son  of  deceased  in  his 
absence  that  defendant  bad  bad  permissiott  to 
visit  deceased's  house  tbe  previous  Christmas  was 
properly  rejected  as  hearsay.— Davis  t.  State, 
(Ala.)  9  So.  616. 

83.  Deceased  was  shot  by  defendant  after  be- 
ing ordered  by  him  not  to  come  into  his  bouse 
where  there  was  a  party.  A  witness  for  the  de- 
fense testified  that  deceased's  daughter,  In  the 
presence  of  defendant,  said  to  a  friond  that  she 
would  give  a  partv  at  her  house  on  the  night  of 
tbe  killing.  Held,  that  it  was  proper  to  permit 
the  state  to  ask,  on  cross-examination.  If  she 
did  not  also  say  that  she  could  give  the  party, 
as  defendants  were  going  to  be  awu. — Davis  r. 
State,  (Ala.)  9  So.  616. 

 Dying  declarations. 

88,  One  to  whom  a  dying  statement  was  made 
was  properly  allowed  to  testify  thereto,  althon^ 
the  loss  of  a  document  in  wolch  he  wrote  it 
down  was  not  first  accounted  for,  when  It  ap- 
peared that  the  document  was  not  read  to  or 
signed  by  deceased. —Darby  v.  State,  (Ala.)  9  So. 
439. 

 Cbaraotw  of  deceased  or  person 

injured. 

84.  On  indictment  for  murder.  If  there  is  tbe 
slightest  evidence  tending  to  show  that  tbe  kill- 
ing was  In  self-defense,  or  tending  to  show  an 
overt  act  on  tbe  part  of  deceased,  from  which, 
assuming  that  he  was  a  vitdent  and  dangerous 
man,  any  Inference  can  reasonably  be  drawn  that 
he  intended  to  kill  defendant,  or  inflict  great 
bodily  harm,  It  Is  ernw  to  exclude  evidence  of 
the  dangerous  oharaoter  of  deoeaaed.— Oaniar  r. 
State,  (Fla.)  9  So.  885. 

83-  On  indictment  for  murder,  where  there  is 
evidence  tending  to  show  that  the  killing  was  In 
self-defense,  evidence  that  deceased  had  preriovs- 
ly  killed  two  men  is  not  admissible,  tboogh  his 
general  character  as  aviolent  and  dangerous  man 
may  be  shown.- Gamer  v.  State,  (Fla.)  9So.  835. 
.  86.  On  an  indictment  for  assault  with  Intent 
to  kill,  evidenue  of  the  bad  character  of  the 
paily  injured  is  not  admissible  when  the  ac- 
cused was  the  attacking  party,  and  the  attack 
was  not  necessary  for  self-defense. —State  v. 
Patemo,  (La.)  9  So.  4«i. 

87.  On  a  trial  for  murder.  It  is  not  competent 
for  the  state  to  introduce  evidence  in  chief  as 
totlie  character  of  the  person  ca  whom  the  of  • 
fense  was  committed.  BsitinniBZ,  C.  J.,  and 
Watzixs,  J.,  dissenting.— State  t.  UoCivthy, 
(La.)9  8o.  4«8. 

 Threats. 

S8.  Un  a  trial  for  assault  with  intent  to  mur- 
der a  railroad  employe,  It  was  competent  to  ask 
defendant  if  she  bad  made  any  threats  against 
tbe  railroad.— Newton  v.  State,  (Ala.)  9  So.  404. 

89.  Previous  threats  of  tbe  deceased  against 
the  defendant  are  not  admissible  iu  endeoce 
when  the  homicide  is  the  result  of  the  lactation 
of  the  defendant  to  the  accused  to  flght  with 
him.— SUte  V.  Wilson,  (La.)  880.  490.  ■ 
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40l  Frerioiw  threats  of  deoeasecl  agidnst  de- 
fendant are  not  admissible  in  evidenoe  unless 
some  threat  or  hostile  demonstratioa  bad  been 
made  by  him  against  defendant  on  the  Immedi- 
■ate  occasion  of  the  homicide. —State  r.  Wilson, 
(La.)  8  8a  490; 

41.  On  Indictment  f6r  murder,  threats  made 
by  deceased  are  admissible  when  tbey  are  part 
of  tbe  re$  geatfCB,  or  when  there  Isdonbt  as  to  who 
be^n  the  ntal  difficulty;  and  in  either  case  It  is 
immaterial  whether  they  were  conveyed  to  de- 
fendant.—Oamer  t.  State,  (Fla.)  9  So.  835. 

42.  On  indictment  for  murder,  when  there  Is 
the  Bligbtast  evldenoe  tending  to  show  that  be- 
fore tbe  killing  deoeaaed  made  a  hostile  demon- 
stration towards  defendant,  which  might  be  rea- 
sonably regarded  as  placing  defendant  in  immi- 
nent danger  of  losing  his  lite,  or  sustaining  great 
bodily  harm,  evidence  of  threats  previously  made 
by  deceased  should  not  be  ezeluiaed.— Gwner  v. 
State,  (Fla.)  9  So.  885. 

Instractions. 

48L  In  a  prosecution  for  bnrglary  with  Intent  to 
murder,  under  Rev.  St.  La.  {  bSO,  prescribing  the 
punishment  of  any  one  who  shall  "with  intent  to 
kill,  rob, "  eto.,  the  court  need  only  charge  that  the 
Intent  necessary  to  oonstitute  the  offense  Is  the 
•peoifio  intent  to  kill  any  one  of  the  parties  named 
In  the  indictment.  It  u  not  essential  to  use  the 
words  ''malice  aforethought," — State  v.  WUUs, 
(La.)  e  Bo.  11. 

44.  The  indictment  being  for  murder,  and  con- 
taining three  counts,  each  charging  that  defend- 
ant "nnlawfally  and  with  malice  aforethoaght 
killed, "  and  the  instrument  of  death  l>eiag  laid 
in  the  first  ooont  as  a  mattock  and  in  the  second 
count  as  "some  blunt  instrument, "  the  name  and 
parttonlar  description  of  wiii<^  are  unknown  to 
the  Jury,  and  in  the  third  the  manner  and  means 
of  we  kilting  being  arerred  to  be  wiknown  to 
tbe  grand  ]ury,  the  requirement  of  the  Instruction 
that  the  Jury  should  believe  defendant  "guilty, 
■as  charged  in  this  indictment,  **  might  mislead 
the  Jury  to  conclusion  that  they  could  not 
convict  nnless  they  found  that  the  killiug  was 
with  malice  aforethought,  and  unless  they  lountl 
that  the  instrument  used  was  a  mattock,  and  a,\st, 
»  blunt  instrument,  which  was  not  a  mattock.— 
Luiji^y  T.  State,  (Ala.)  0  So,  ISH, 

45.  There  being  coaflictlng  evidence  as  to  who 
was  the  aggressor,  O.,  one  of  the  defendants,  or 
deoeaaed,  a  ohaige  which  assumes  that  decealsed 
made  tbe  assault,  and  Justifies  the  blow  of  the 
other  defendant,  O.  's  brother,  on  tae  ground  that 
<}.  neither  provoked  nor  brought  ontbedil&cQlty, 
is  properly  rel used.— Gibson  v.  State,  (Ala,)  9 
8a  171. 

40.  Upon  a  trial  for  murder  it  appeared  that 
the  defendant  and  one  N.  had  a  fight,  in  which 
the  latter  was  beaten.  A  few  days  afterwards 
N.  and  13  men,  armed  with  guns  and  pistols, 
without  any  warrant  for  defendant's  arrest,  en- 
tered the  latter's  premises  at  night,  calling  for 
him,  and,  in  searching,  brolie  opes  his  smoke- 
house. Defendant,  having  learn'^d  of  tbe  intended 
raid,  and  collected  some  friends,  flred  on  the 
advancing  party,  killing  two.  The  court  charged : 
■"Under  the  law  of  the  state,  any  private  person 
has  a  right  to  arrest  any  one  who  nas  ccnnmltted 
a  felony,  and  when  he  has  reasonable  Rounds  to 
fluapeot  and  believe  the  person  proposed  to  be  ar- 
rested to  have  committed  the  same,  and  this,  too, 
with  or  without  a  warrant "  Held  not  applicable 
to  Vbe  case,  as  th^  evidence  showed  no  felony  had 
b^p  committed.— Maury  t.  State,  (Miss.)  9  Bo. 

47.  It  was  misleading  to  charge  that,  evet> 
though  the  parties  had  no  right  to  make  any  ar- 
rest without  warrant,  yet.  If  the  jurv  believed 
that  the  parties  were  Informed  by  the  leader 
that  he  had  a  warrant,  and  they  believed  it,  and 
acted  on  the  information,  and  defendant,  and 
those  with  him,  willfully,  feloaiousl.v,  and  with 
malice  killed  deceased,  the  jury  will  find  blm 
^ilty.— Maury  t.  State,  (Miss.)  9  So.  445. 

48.  An  Instruction  to  acquit  of  murder  unless 
the  Jury  have  an  abiding  and  "absolate"  belief  of 


'  defflndants*  guilt  Tegnires  too  great  a  measnn  of 
proof.— Whtfloy  T.  State,  (Ala.)  9  So.  28S. 

HOUSE  AKB  STKBET  BAXL- 
BOABS. 

Liability  for  negligence,  see  NeQligencet  8. 

Liability  for  negUgenoe — DefeotlTe 

track. 

1.  In  an  acUon  against  a  street-railway  com- 
pany for  injuries  due  to  the  InsuiBcient  surfacing 
and  ballasting  of  its  track,  where  the  complaint 
sets  up  a  contract  between  defendant  ana  tbe 
cl^,  and  also  a  municipal  ordinance  whereby  it 
is  nude  defendant's  duty  to  keep  its  track  in 
SQch  condition  as  not  to  obstraot  the  passage  of 
vehicles  over  them,  both  contract  and  ordinanoe 
are  admissible  In  evidence.— Birmingham  Union 
Ry.  Co.  V.  Alexander,  (Ala.)  9  Bo.  flSS. 

2.  In  an  action  against  a  street  railway  com- 
pany for  injuries  due  to  tbe  insufScient  surfacing 
and  ballaetting  of  its  traolc,  evidence  is  admlsu- 
ble,  in  defendant's  behalf,  that  other  vehicles 
were  constantly  (nvsslng  tbe  tracks  safely  at  the 
place  and  about  the  time  of  the  accident. — ^Bir- 
mingham (Tnion  By.  Ca  Alexander,  (Ala.)  9 
So.  625. 

HUSBAND  AND  WIFE. 

See,  also,  Divorce;  Dower;  Home$tead. 
Conveyance  to  wife,  see  Fraudulent  Convty- 

nnces,  9. 
Wife  as  witness,  see  Witness,  3. 

Contract  by  husband  in  wlfe*a  name. 

1.  Where  a  married  woman  Is  incapable  un- 
der the  stotQto  of  making  a  contract  binding  her 
personally  or  ohat^it^  her  separate  estate,  the 
Uusband,  If  he  subscribes  for  stock  in  the  name 
of  his  Wife,  Is  personally  liable  on  the  subscrip- 
tion, and  subject,  to  the  extent  of  the  stock,  to 
any  additional  liability  imposed  by  the  statute 
oa  stuckbolders.  Cijoptok,  J.,  dissenting.- Na- 
tional  Commercial  Bank  v.  McDonnell.  (Ala.)  9 
So.  149 ;  Dorgan  v.  Same,  Id. ;  Bush  T.  Same,  la. ; 
McMillan  v.  Same.  Id. 

Wife's  separate  estate. 

3.  When  the  record  makes  no  showing  to  tbe 
contrary,  it  will  be  presumed  that  land  belong- 
ing to  toe  wife  is  her  statutory  separate  estate, 
following  Bolman  v.  Overall,  (Ala. )  5  So.  456. 
— Darden  v.  Gerson,  (Ala.)  9  So.  278. 

3.  In  a  contest  with  the  succession  of  bet 
husband,  a  wife  must  show  alBrmatively  that  the 
property  claimed  is  hers,  and  not  that  of  tbe 
community,  and,  where  she  claims  the  household 
furniture.  It  is  not  suBQcle&t  for  her  to  exhibit  re- 
ceipted bills  therefor  in  her  own  name. — Socues* 
slou  of  Costa,  (La.)  9  Bo.  62. 

 Hortgace. 

4.  Where  at  the  time  a  married  woman  mort 
gaged  certain  property  she  had  the  power  so  to 
do  under  the  decisions  of  the  supreme  court,  tbe 
righta  of  the  mortgagee  are  not  affected  by  the 
sttbseqaent  orerruliDg  of  such  decisioos. — Far- 
rior  T.  New  England  Mortgage  Security  Co., 
(Ala.)  9  So.  683 

6.  Plaintiff's  petition  alleged  ber  husband's 
paraphernal  indebtedness  to  her,  her  Judgment 
against  him  therefor,  a  decree  of  separation  of 
property,  and  an  adjudication  to  her  of  the  prop- 
erty in  suit;  and  then  averred  that  her  husband, 
"being  personally  Indebted  to  N,,  •  •  •  and 
for  the  sole  purpose  of  securing  this  debt  of  his, 
caused  her  to  sign  a  document  of  whose  oontants 
she  was  ignorant  at  tbe  time;  that  she  now  finds 
that  this  document  pretends  to  be  a  sale"  of  the 
property  to  N. :  "that  said  sale"  Is  fraudulent, 
etc. :  and  asked  that  a  forced  sale  of  the  property 
under  execution  against  N.  tie  restrained.  Held, 
that  the  petition  stated  a  cause  of  action;  that  it 
did  not  allege  a  sale  by  plaintiff  to  N.,  but  that 
the  property  was  hypothecated  to  secure  the 
debte  ox  her  huaband,  in  vioUtion^  Rev. 
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Code  La.  «ei.  8898.— Broaasird  t.  Le  Blanc,  (La.) 
S80.  008. 

Wife's  separate  estate— Deed  of  indem- 
nity. 

0.  Where  a  married  woman  had  given  a  deed 
to  indemnify  a  surety  for  a  debt  for  which  she 
was  not  liable,  since  such  transaction  was  not  a 
sale,  the  deed  was  not  ralld  under  Code  Ala.  1876, 
IS  2707,  3709,  giving  a  married  woman,  joined  by 
her  husband,  the  power  only  to  sell  ner  sepa- 
rate estate,  and  she  was  not  estopped  to  deny  con- 
sideration for  the  deed  by  the  recital  0/  ooosid- 
eratlon  therein.— Vincent  v.  Walker,  (Ala.)  B  So. 
888. 

 Uortgage  of  orops  and  rents  by 

Imaband. 

7.  A  mortgage  executed  by  a  husband  in  Jan- 
nary,  1887,  prior  to  the  passage  of  the  Alabama 
married -woman's  taw,  <-onveyed  "the  entire  crop 
•  •  •  which  may  be  raised  hj  me,  or  in  which 

I  may  have  any  interest,  ou  the  plantation  •  •  * 
or  any  other  place.  *  »  «  All  the  rents  due 
me.  "  Held  siifflcient  to  include  the  rents  of  his 
wife's  statutory  separate  estate. — Darden  7.  Ger- 
aon,  (Ala.)  9  Bo.  878. 

8.  The  passage  of  Married  Woman's  Law 
Ala.  Feb.  28,  1887,  did  not  destroy  the  irested 
rights  of  mortgagees  acquired  before  such  act 
was  passed.— Darden  v.  Cferson,  (Ala.)  9  Bo.  278. 

Confession  of  judgment  by  wife. 

9.  Code  Ala.  S  4502,  provides  that  when  a 
fine  is  assessed  the  court  may  allow  the  defend- 
ant to  confess  Judgment,  with  good  and  sufficient 
sureties,  for  the  fine  and  costs.  Held,  that  a  con- 
fesaed  Indgment  was  a  contract,  within  aeoUou 
2846  of  the  Code,  proriding  that  "the  wife  has 
full  legal  capacity  to  contract  in  writing  as  if 
she  was  sole,  with  the  assent  or  concurrence  of 
the  husband,  expressed  in  writing, "  so  that  she 
conld  not  confess  such  a  Judgment  as  surety  with- 
out such  assent  or  concurrence  of  her  husband. — 
Turner  t.  State,  (Ala.)  9  So.  631. 

Marriage  settlements— Effeot. 

10.  In  1871  a  husband  conveyed  land  to  his 
wife  by  antenuptial  agreement,  providing  that 

I I  was  to  he  managed  "  bv  him  as  trustee  accord- 
ing to  the  provisions  of  Rev.  Code  Ala.  $  237^." 
This  section,  prescribing  that  the  separate  estate 
of  the  wife  vests  in  the  husband  as  her  trustee, 
and  that  he  shall  have  the  right  to  the  incomes 
and  profits  thereof,  was  repealed  by  Code  Ala. 
1880,  S§  2341,  2347,  providing  that  a  wife's  prop- 
erty remains  her  own  during  coverture,  and  that 
she  must  sue  alone  at  law  or  in  equity  for  dam- 
wes  to  the  Incomes  and  ^oflts  thereof.  Held, 
that  the  gtntus  of  the  land  was  not  changed  by 
the  repeal,  and  that  the  wife  could  not  in  her 
own  name  ^ue  a  carrier  for  loss  of  cotton  pro- 
duced thereon.— Memphis  &  C.  R.  Co.  T.  Bynum, 
(Ala.)  9  Bo.  165. 

am  to  wife. 

11.  In  the  absence  of  proof  of  a  manual  gift,  a 
donation  by  a  husband  to  his  wife  will  not  be 
valid  unless  au  act  be  passed  before  a  notary  and 
two  witnesses.— Succession  of  Costo,  (La.)  9  Bo, 

12.  Where  an  insolvent  debtor,  with  his  own 
means,  erects  a  buttdlDg  on  his  wife's  land  as  a 
irlft  to  her,  it  Is  a  Anna  on  hia  creditors,  biit  the 
wife's  equity  of  redemption  under  a  mortgage  on 
the  land  cannot  be  subjected  to  the  husband's 
debts.— Ware  V.  Hamilton  Brown  BhoeCo.,(Ala.) 
9  80.  IStt. 

13.  Where  an  insolvent  debtor,  with  his  own 
money,  furnishes  material  and  workmanship  in 
erecting,  as  a  gift  to  his  wife,  a  house  on  land 
belonging  to  her.  it  is  a  fraud  as  against  his 
creditors,  and  the  store-house  is  subject  to  equi- 
table attachment  for  their  debts,  though  the  hus- 
band oould  not  sue  the  wife  therefor.— Ware  v. 
Seasongood,  (Ala.)  9  80.  188. 

U.  Wheie  an  insolvent  debtor,  with  his  own 
moner.  furnishes  material  and  workmanshio  tn 
erecting,  as  a  gift  to  ttia  wife,  a  house  on  laud 
belonging  to  her,  the  lot  on  which  the  house  la 


built  is  not  soUect  to  attachment  for  the  hn*' 
band's  debta.— Ware  v.  Seaaongood,  (Ala.)  9  80. 

138. 

15.  ITor  can  the  husband's  creditors  Interfere 
with  a  mortgage  on  the  land  or  redeem  from  It. 
—Ware  v.  Beasongood,  (Ala.)  0  So.  IBS. 

Community  property. 

16.  Money  loaned  toabasbaod,  after  the  death 
of  his  wife,  is  not  chargeable  to  the  commonlty. 
— ButhenberR  v.  Helberg.  (La. )  9  Bo.  99. 

17.  To  charge  the  community  with  a  claim 
against  it,  the  spouse  must  prove  that  he  had  the 
money  as  his  separate  property,  and  that  he  aci- 
uallyinvested  it  tor  the  benefit  of  tbecomimmlty. 
— Kuthenberg  v.  Helberg,  (La.)  9  So.  99. 

18.  The  Interest  of  a  deceased  wife's  belrs  in 
community  property  Is  only  residuary,  and  tbolr 
inheritance  is  suboraioated  to  the  paymeot  of  the 
debts  of  the  commuDlty. — Landreaux  t.  Lonaue, 
(La.)  9  Bo.  82. 

19.  Property  purchased  by  the  husband  In  his 
own  name,  after  the  dissolution  of  the  oonunuut- 
ty  by  death  of  the  wife,  does  not  fall  into  the 
community.  Rev.  Civil  Code  La.  art.  2402.— 
Qolding  7.  Goldlng,  (La.)  9  Bo.  638. 

SO.  On  pi'ouf  that  property  purchased  by  %tij 
husband  in  his  own  name,  after  dissolution  of  thj 
community  by  death  of  the  wife,  was  purchased 
with  identifled  funds  of  the  community,  it  could 
be  claimed  as  community  property  only  against  the 
husband  while  the  title  remalaea  in  his  name, 
and  could  not  avail  against  bona  fide  mortgagee 
and  subsequent  purchatiers,  who  acted  on  the 
faith  of  the  recorded  Utle.— Qolding  t.  Goldlng,. 
(La.)  9  So.  6SS. 

21.  In  case  the  claim  of  a  community  credltot'  ia 
secured  by  a  special  mortgage,  which  is  evidenced 
by  an  authentic  act,  imporliag  a  confession  of 
judgment,  and  containing  the  non-alienation  clause,, 
he  may  foreclose  the  property  mortgaged  in  exec- 
utory proceedings  taken  against  the  surviving  hns- 
tiand  alone,  and  a  judicial  sale  thereunder  will  con- 
vey a  valid  title  to  a  purchaser. — Landreaux  v. 
Louque,  (La.)  9  So.  82. 

22.  A  surviving  husband  Is  personally  and  indi- 
vidually responsible  for  the  paymeot  of  the  debts, 
of  the  community,  while  the  wife  Is  only  contin- 
gently liable  therefor ;  and  the  latter  may  relieve 
herself  by  making  a  renunciatioa  of  herititerestiu 
the  community  property,  and  after  her  death  b<*r 
heirs  may  relieve  themselves  either  by  renouucing 
her  succession,  or  accepting  it  with  tne  benefit  of 
aa  inventory.— Landreaux  t.  Louque,  (Ia.)  9  80. 
33. 

Impeachment. 

Of  wltoieaa,  see  Wiinaa,  lft-i8. 

Implied  Tnuts. 

See  Trutta,  1. . 

Improvements. 

Liability  of  judgment  debtor  on  redeemlnj;  fron> 
execution  sale,  see  Execution,  6. 

Imputed  Negligenoe. 

See  JSTegUgence,  8, 9. 

INDIOTMXINT  AND  INFOKBEA- 
TION. 

See,  also.  Embezzlement,  1;  Gkaning,  S,  8;  Homi- 

cfde,  20-22;  Rape,^ 
For  criminal  trespass,  see  TVesposs,  8. 

Omission  of  grand  juror's  name  from 
list. 

1.  The  omission  of  the  name  of  one  of  the 
grand  Jurors  from  the  list  of  those  shown  by  the 
record  to  have  been  '*duly  impaneled,  sworn,  and 
charged  according  to  law"  is  cured  by  Code  Ala. 
$  4445,  providing,  among  other  things,  that  "no- 
objection  can  be  taken  to  au^iodictmesit  on  the 
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ground  that  any  member  of  tbe  grand  Juir  was 
not  learally  qualified,  or  that  the  grand  jurors 
were  not  l^ally  dravrn  or  summoned,  or  on  onj 
other  ground  eolng  to  tbe  formation  ox  the  grand 
jury,  except  that  the  jurors  were  not  drawn  in 
the  presenca  Of  officers  designated  by  law. "  Mo- 
Ci.BLLjjf,  J.,  dissenting.— Tanner  t.  State, (Ala.) 
»  80.  61S. 

Amendment. 

3.  Rev.  St.  La.  $  1047,  provides  tbat  the  oonrt 
may  order  an  indictment  tu  beamended  as  to''the 
name  or  description  of  any  matter  or  thttu;  whut- 
soever  therein  named  or  described, "  If  ft  shall 
oonsider  that  such  variance  will  not  prejudice 
thedefendant  Held,  thatanindlotmentcharging 
the  larceny  of  '*one  lot  of  clothing,  valued  atone 
dollar  and  fifty  cents, "  may  be  amended  so  as  to 
read,  **one  lot  of  clothing,  consisting  of  one  pair 
of  woolen  pantaloons  and  one  plaited  bwom 
shirt.  "—State  v.  Carter,  (La. )  9  80.  128. 

8.  An  indictment  containing  a  single  count 
enlarged  that  defendant  feloniously  took  and 
carried  away  three  dollar  bills,  and  also  two 
five-dollar  bills.  The  proof  showed  that  be  took 
two  flve-doUar  and  three  ten-dollar,  but  no  one- 
dollar,  bills.  Beld,  that  the  indictment  could 
be  amended  with  defendant's  consent,  or  the 
prosecution  dismissed,  on  his  refusal  to  consent, 
under  Code  Ala.  1886,  S  4889,  providing  that  an 
indictment  may  be  amended  with  defendant's 
consent  when  any  person,  property,  or  matter 
therein  stated  is  incorrectlv  described;  and  sec- 
tion 4890,  providii^  that,  if  defendant  will  not 
oonsoDt  to  the  amendment,  the  prosecution  may 
be  dismissed,  at  any  time  before  the  jury  retires, 
as  to  the  count  to  which  the  variance  applies, 
and  the  court  may  order  auothor  indictment  to 
be  preferred.— R^uolds  7.  State, (Ala.)  9  So.  898. 

Infiuicy. 

See  Ouardian  tmd  Ward;  Parent  and  Child. 
Actions  by  minors,  death  of  next  friend,  see  Abate- 

numt  and  Revival,  2.  S. 
Effect  on  rnnning  of  statute  of  limitations,  see 

Limitatlmi  ofAetlomi,  13. 
Bales  of  liquor  to  minoi-a,  see  Intoxicating  Hq- 

uors,  14. 

Infoxmatlou. 

See  Indictment  and  Informatttm. 


INJUNCTION. 

Against  judgment,  see  Judomentt  10, 17. 
Restraining  obstruction  of  street,  see  Municipal 

CorporaUonSt  18. 

Bights  enforced  and  wrongs  prevented. 

1.  Injunction  will  not  lie  to  restrain  a  street- 
railroad  company  from  laying  a  second  track 
across  the  ti^ck  of  another,  where  it  appears 
that  the  latter  compsnv  has  no  exclusive  right  to 
occupy  the  street,  ana  the  answer  of  the  former 
altoRes  that  it  owns  the  ri^ht  of  way  over  which 
the  other's  track  la  constructed,  aad  It  is  not  al- 
leged that  the  former  company  is  insolvent,  or 
that  the  injury  will  be  irreparable. — ^Highland 
Ave.  &  B.  Ry.  Ca  v.  Birmingham  Union  By.  Co., 
(Ala.)  9  So.  668. 

2.  Where  a  city  has  filled  In  a  cellar  built 
underneath  a  sidewalk  by  an  adjoining  land- 
owner, a  bill  by  the  latter,  alleging  that  the  city 
contracted  to  allow  him  to  build  and  use  such 
cellar,  uid  praying  an  injunction  and  damages, 
oaonot  be  maintained,  where  it  fails  I0  show  any 
irreparable  injury,  or  that  there  is  no  adequate 
nemedy  at  law.  —Winter  v.  City  Council  of  Mont- 
Bomery*  (Ala.)  9  So.  866. 

8.  A  bill  perpetually  to  enjoin  trespass  upon 
certain  land  of  which  complainant  wau  in  posses- 
sion alleged  that  redress  for  such  trespass  could 
be  had  at  law  only  by  a  multiplicity  of  suits.  On 
the  trial  it  appeared  that  defendant  had  a  clear 
tight  to  have  his  title  to  the  land  in  dispute 
passed  upon  by  a  jury.  Held,  that  until  detend- 


aut  had  had  time  to  so  try  his  titletmly  a  tempo- 
rary injonction  would  be  granted.  — Ashurst  r. 
McEenzie,  (Ala.)  9  80.  m 

Aotion  on  bond. 

4.  In  an  action  on  an  injunction  bond  given 
in  a  proceeding  to  restrain  a  railway  company 
from  building  its  road  across  certain  lands,  plain- 
tiff may  recover  attorney's  fees  incuiTed  in  pros- 
ecuting a  motion  to  dissolve  the  injunction,  or 
in  defending  an  appeal  by  complainants,  pendinfC 
which  the  injunction  was  reinstated,  and  it  is 
Immaterial  that  the  railway  company  has  mean- 
while abandoned  its  right  of  way  across  the  lands, 
where  it  appears  that  such  abandonment  resulted 
from  the  delay  caused  by  lbs  injunction. — Cooper 
T.  Hamea,  (Ala.)  9  80.  841. 

5.  In  an  action  on  an  Injunction  bond,  given 
in  a  proceeding  to  restrain  a  railway  company 
from  bnilding  Its  road  across  certain  lands, 
where  the  only  evidence  of  damage  to  the  com- 
pany on  account  of  the  delay  is  that  at  the  time- 
tbe  injunction  issued  it  had  a  force  of  hands  en- 
gaiced  in  constructing  the  road,  which  continued 
at  work  for  two  days  after  the  writ  issued,  and 
the  statement  of  awitnessthat  the  company  "was 
largely  damaged  by  being  enjoined  from  the  use 
of  said  right  of  way, "  It  is  error  to  charge  the- 
jury  t^t  they  may  assess  damages  for  delay,— 
Cooper  r.  Humes,  (Ala.)  9  Sa  841. 

INNKEEFEBS. 

When  relation  of  guest  exists. 

Where  a  transient  guest  of  an  hotel  deliv- 
ers his  baggage  to  a  porter  to  be  checked  for  safe- 
keeping,.the  porter  having  no  authority  to  check 
it  without  directions  from  the  clerk,  but  doing  it 
nevertheless,  and  the  guest  then  pays  bis  bill  and 
leavea  the  hotel,  the  relation  of  innkeeper  and 
guest  is  thereby  terminated,  and,  if  the  baggaRO 
is  stolen  during  the  guest's  absence,  the  inn> 
keeper  is  not  liable  tha«Ior.— Glenn  T.  Jaoluon^ 
(Ala.)  9  So.  358. 

INSANITY. 

As  a  defense  to  crime,  see  Homicide,  98. 

Appointment  of  curator. 

1.  Rev.  Civil  Code  La.  arts.  405,  418, 415,  which 
provide  for  the  appointment  of  curators  to  inter- 
dicted persons,  and  also  (article  418)  that  the  wife 
may  be  appointed  curatruc  to  her  husband,  If  sbe 
has  In  otber  respects  the  necessary  quallfiaatlona, 
without  giving  security,  relieve  the  wife  from  the 
disabilities  which  generally  attach  to  women;  but 
she  can  be  thus  appointed  only  on  tbe  recommen- 
dation of  a  family  meeting  duly  convened  and 
held.— In  to  Botbick,  (La.)  9  80,  477. 

2.  Where  the  wife  and  a  son  of  age  of  an  in- 
terdicted person  raise  a  concurrent  claim  to  the 
curatorship,  the  lower  court  could  not  make  the 
appointment  of  eitber  without  the  recommenda- 
tion of  the  family  meeting;  and  the  supreme  court 
on  appeal  is  likewise  powerless  without  such  reo* 
ommendation.— In  re  Bothick,  (La.>  9  So.  477. 

INSOIiVENCY. 

8y  ndio — Election . 

1,  When  the  prods -verbal  of  the  meeting  of 
creditors  shows  a  failure  to  elect  a  syndic,  a  pe- 
tition by  a  creditor  affirming  the  proceedings,  and 
praying  to  be  appointed  syndic,  u  not  an  opposi- 
tion such  as  is  required  by  Rev.  St.  I<a.  it  isvi, 
to  be  filed  within  10  days  after  the  meeting. — 
Hackett  v.  His  Creditors,  (La.)  9  So.  437. 

a.  in  case  of  lallure  to  elect  a  syndic,  and 
contest  between  two  creditors  for  appointment  as 
syndic,  the  judgment  uf  the  court  appointing  tlie 
sherifF  will  not  be  overruled  on  the  complaint  of  on& 
of  the  applying  creditors  when  the  result  would 
be  only  to  remand  the  case  for  choice  between 
him  and  his  opposing  candidate,  which  would 
probably  result  in  favor  of  the  latter.— Hacketb 
r.  His  Creditors,  (La.)  9  Bo.  437.  ■ 
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Syndlo — Compensation. 

8.  A  proristo&al  ayndio  can  only  claim  com- 
missions on  effeotB  of  the  insoLrent  trtaioh  have 
been  confided  to  his  core,  and  cannot  olaim  oom- 
miMiona  on  efleou  nrhich  bare  been  pledged,  al- 
thoDgh  properly  on  the  schedule,  bnt  can  liqul- 
4late  the  debt,  and  secure  resldaum  for  creditors, 
upon  which  oommlssiooB  should  be  allowed. — 
Clark  7.  Creditors,  (ha. )  9  Bo.  fm. 

4.  If,  when  choosing  a  syndic,  the  creditors 
do  not  fix  the  amount  of  his  compensation,  an  al- 
lowance of  6  per  cent,  on  the  moneys  received  is 
authorized  by  Ker.  St.  La.  $  1818,  providing  that 
In  no  case  ahall  the  syndic  receive  greater  com- 
pensation than  at  the  rate  of  B  per  o«it.  on  the 
net  amount  of  moneys  reoelveo.— Brady  t.  Bis 
Creditors,  (Ia)  9  So.  6S. 

Payment  of  BOlidary  debt. 

6.  A  solidary  co-debtor  cannot  compete  with 
biscreditor  to  prevent  payment  to  the  latter  of  the 
«olidary  debt  out  of  the  proceeds  of  the  property 
«t  the  other  debtor,  an  insolvent— Laboalue  v. 
Orleans  Cotton-Rope  Maouf  g  Co.,  (La.)  B  So.  402. 

Bistxibntion  of  fond— AppraL 

6.  Under  Const  La.,  giving  tne  anpreme 
«ourt  Jurisdiction  of  appeals  in  insolvency  pro 
ceedingSf  In  all  cases  where  the  fund  to  oe  dis- 
tributed shall  exceed  t2,000,  the  supreme  court 
haa  jurisdiction  of  an  appeal  from  a  Judgment 
rendered  on  a  provisional  account  filed  by  the 
syndic  Involving  only  the  distribution  of  |1,000, 
if  the  total  amount  to  be  distributed  is  over 
•|S,000.  The  action  of  the  syndic  In  filiug  suoces- 
flive  accounts,  each  disb-lbutlng  a  portion  of  the 
whole  fund,  cannot  defeat  the  JurisdicUon.— 
Sriem  T.  Creditors.  (La.)  9  Bo.  640. 

Instructions. 

See  Cnmlnal  Law,  88-55;  Trial,  18-8& 


INSUItANOB. 

Property  covered. 

1.  A  contractor  who  insures  a  house  he  Is  en- 
gaged to  more  cannot  xeoover  for  tools  left  in  the 
Aouse,  which  were  burned,  but  only  the  profits 
loet  by  the  accident.— Planters'  &  Merchants'  Ins. 
Co.  T.  Thurston,  (Ala.)  9  So.  - 

Insorable  interest. 

A  person  engaged  in  moving  houses  has  an 
Insurable  interest  in  the  honsos  which  he  is  mov- 
ing to  the  extent  of  the  compensation  which  he 
Is  to  receive.— Planters'  &  Kerchants'  Ins.  Co.  v. 
Thurston,  (Ala. )  9  So.  26b. 

Applioation— Statement  of  interest. 

8.  A  husband,  M.  A.  S.,  took  oat  a  poll<^  of 
insurancv  In  the  name  of  S.  &  Co.,  under  which 
name  he  signed  the  application,  wherein  he  an- 
swered in  the  affirmative  the  question  whether 
the  applicant  owned  the  property  insured  in  fee- 
simple.  Infact  the  property  beloneed  to  hiswtfe, 
who  was  the  sole  member  of  the  firm  of  S.  ft  Co. 
JTeld  that,  though  no  inquiry  was  made  of  him 
as  to  who  composed  the  firm,  there  was  a  breach 
of  the  condition  of  the  poli<^  that  the  interest  of 
the  assured  should  be  truly  stated.— Felioan  Ina. 
Co.  V.  Smith,  (Ala.)  8  Bo.  887. 

Action  on  poUoy. 

4.  A  general  denial,  In  an  action  on  an  In- 
surance poUcy,  necessarily  puts  in  issue  the  exe- 
cution and  ownership  of  the  policy,  and  should 
be  supported  by  affidavit— Equitable  Acc.  Ins. 
Co.  T.  ^bom,  (Ala.)  9  So.  809. 

6>  Where  the  application  of  insurance  on  a 
house  was  oral,  in  an  action  ou  the  policy  parol 
evidence  is  admissibte  to  show  that  the  agent 
was  fully  informed  as  to  the  nature  and  extent 
of  the  uisnred's  Interest  therein.- Planters'  & 
Merchants'  Ins.  Co.  v.  Thurston,  (Ala.)  9  So.  908. 

Accident  insurance. 

6.  A  policy  Insuring  ai^ainst  death  and  other 
inluries  resulting  from  ''external,  violent,  and 


aoddental  means" covers  death  bystumbling  and 
falling  against  a  locomotive  engine. —Bqultablr 
Acc.  Ins.  Co.  V.  Osbom.  (Ala.)  9  So.  869. 

7.  Where  one,  who  Is  running  rapidly  to- 
wards an  approachingtrain  for  the  purpose  of  get- 
ting the  mail-bags,  atumbtes  as  h«  nears  the 
traolL  and  falls  against  the  engine,  the  injury  Is 
clearly  not  "intentional"  within  theexcepUon  of 
an  insurance  policy;  nor  can  it  be  construed  as 
the  result  of  "walking  or  being  on  a  railroad" 
traok,  or  of  "  voluntary  exposure  to  unnecessary 
danger, "  within  the  meaningof  other  exceptions. 
— Bquitable  Acc.  Ins.  Co.  v.  Oabom,  (Ala.)  fl  Bo. 
868. 

Interdicted  Persons. 

See  JnsaniCv. 

niTEBEST. 

Rights  of  Judgment  creditor,  see  Execution,  ^ 
When  allowed. 

1.  Under  Code  Ala.  1886,  $  1751,  providing 
that  all  oontracts,  express  or  Implied,  for  the 
payment  of  money.  1>ear  interest  from  the  day 
such  money  should  nave  been  paid,  In  a  suit  by 
creditors  of  an  insolvent  corporauon,  to  subject 
the  stockholders  to  the  additional  liability  pre- 
scribed by  statute,  interest  should  be  allowed 
from  the  Ume  the  report  of  the  register  or  ref- 
eree, ascertaining  taa  debts  of  the  corporation,  is 
confirmed.— National  Commercial  Bunk  v.  Mc- 
Donnell, (Ala.)  9  So.  149:  Dorgan  v.  Same,  Id.; 
Bush  V.  Same,  Id. ;  McMillan  v.  Same,  Id. 

S.  Interest  upon  the  amoont  of  the  value  of 
propartT  destrojr^d  through  negUgenoe  f^rom  the 
lime  of  its  destruction  is  a  material  and  neoas- 
sory  element  of  damRge.— JacksouTille,  T.  A  K. 
W.  Ry.  Co.  V.  Peninsular  Land,  Tnaaa.  A 
Manuf'g  Co.,  (Fla.)  9  So.  fldL 

Interstate  Ck>mnieroe  Act. 
See  Carriers,  1. 

Inter  Vivos. 

See  Oiftt. 

INTOXIOATINa  UQTTOBS. 

Constitutionality  of  law. 

1.  An  act  ol  Alabama,  authoriring  a  munic- 
ipal corporation  to  prohibit  the  llquw  traffic, 
ULongh  the  general  lawof  the  state  Is  in  fooroe,  is 
not  in  contravention  of  Const  Ala.  art  4,  |  SO, 
prohibiting  the  leRislature  from  authorizing  a 
municipal  corporation  to  pass  a  law  inconsistent 
with  the  general  laws  df  the  state. — £x  part* 
Cowert,  (Ala.)  9  So.  225. 

3-  An  ordinance  prohibiting  the  saleof  Intox- 
icating liquors,  though  for  want  of  legislative  au- 
thority it  may  be  void  as  to  druggists,  la  not  fmr 
that  reason  void  as  to  other  persons  if  the  ^tj 
has  authority  to  forbid  sales  by  them. — Ex  parte 
Cowert,  (Ala.)  9  So.  225. 

Iiooal  option. 

8.  Where,  In  a  lacal.optIoQ  election,  Act  Ala. 
Dec.  8,  1890,  requires  the  ballots  to  be  **¥ae 
license"  and  "Against  license,"  a  ballot  marirad 
"No  whisky"  la  Insufflclent— Prestwood  v.  Bor- 
land, (Ala.)  9  So.  223. 

4.  Act  Ala.  Deo.  8,  1890,  provided  that  no 
license  should  be  Issued  for  the  sale  of  fntoxfcat- 
Ing  lioaors  until  a  majority  of  the  qualifled  voten 
should  express  a  desire  for  the  issuance  thereof, 
and  that,  if  the  majorit;  of  the  votes  be  cast  for 
license,  the  probate  Judge  should  issue  it.  Held 
that,  though  a  majOTity  of  votes  were  not  cut 
"against  lTcenBe,'*the  license  could  not  be  Issued 
unless  a  majority  of  votes  were  cast  "for  license,* 
and  a  showing  that  121  votes  were  cast  "for 
license,  **  one  vote  for  "no  license, "  and  180  votes 
for  "no  whisky,"  which  could  not  be  oounted, 
does  cot  warrant  the  issaanceof  a  license. — fMit 
wood  w.  Borland,  (Ala.)  9  So^ass.  i 
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lilceniieB. 

6.  Code  Mlas.  |  1108,  providing  that  an  ap- 
pltoant  for  a  liquor  license  must  file  a  petition 
•igaed  by  a  majority  of  the  voters;  that  it  sliall 
lay  over  one  month  for  oonslderatton,  and  for  the 
reception  of  coanter-petltions;  and  that  any  name 
found  on  both  petitions  shall  be  oounted  against 
the  granting  of  the  Uoense,— does  not  preclude 
one  who  has  signed  both  a  petition  and  a  ooonter- 
petltlon  from  withdrawing  his  name  from  the 
counter-petition  bysigoi^ng  his  desire  therefor 
by  still  another  written  petition.— Ferldns  T* 
Henderson*  (Miss.)  V  So.  897. 

0.  One  who  sells  liqu<«  In  Tlolatioo  of  Code 
Hiss,  f  1097,  making  It  unlawfal  to  sell  any  liq- 
uor In  quantities  less  than  one  gallon,  without 
having  first  obtained  a  license,  Is  not  a  taz-payer 
within  the  meaning  of  section  536,  Imposing  a 
tax  OD  privileges  for  which  suit  may  be  Drought 
if  not  paid,  or  section  1100,  imposing  a  retail  tax 
on  merchants  and  others  carrying  on  any  business 
or  trade,  who  may  sell  or  give  away  intoxloating 
liqnors,  which  toe  sheriff  shall  assess  and  col- 
lect; and  noaction  can  be  maintained  by  the  rev- 
enue agent  against  such  person,  for  the  amount 
of  such  nnpiad  license.— State  v.  Adler,  (Ifiss.) 

7.  A  declaration.  In  an  action  by  a  state  oc 

the  relation  of  a  revenue  agent  against  a  liquor 
merchaat,  alleging  that  the  latter  sold  liquors  In 
less  quantities  than  a  gallon,  without  paying  the 
tax  for  such  privilege,  is  fatally  defective  where 
It  fails  either  to  state  tbat  the  tax  collector  re- 
fuses to  collect  the  tax,  or  to  show  that  the  rev- 
enue agent  has  authority  to  bring  the  suit. — State 
T.  Taylor,  (Miss.)  9  So.  891. 

Illegal  sales. 

8.  Act  Ala.  Dec.  13,  1888,  which  prtMblts 
the  selling  or  otherwise  disposing  of  latoxlcat- 
ing  liquors  **wlthln  tluee  miles  of  the  town  of 

FalkviUe,"  prohibits  as  well  the  sale  of  liquor 
within  the  corporate  limits  of  the  town  itself  as 
within  the  tbree-miles  radius  outside  of  such 
limits.— Jennings  v.  Kussell,  (Ala.)  9  So.  4X1. 

9.  Act  Ala.  Feb.  11, 1681,  prohibiUng  the  sale 
of  intoxicating  liquors  within  three  mites  of 
"l^ratt  Mines  school-house,  in  Jefleraon  county, " 
applies  to  tbe  territory  covered  by  radtl  extend- 
ing three  miles  In  all  directions  from  the  point 
at  which  the  school-house  building  was  then  lo- 
cated, and  the  destruction  of  Ote  school-house 
does  not  ^ect  the  local  prohibition  thoreby  im- 
posed.—Love  V.  Porter,  (Ala.)  9  So.  585. 

10.  Prohibitory  Act  Ala.  Feb.  11,  1881,  relat- 
ing to  the  sale  of  liquor  within  three  miles  of 
Pratt  Mines  school-house,  was  not  repealed  by 
Acts  Ala.  1880-91,  Incorporating  the  town  of  Pratt 
Mines,  and  conferring  power  on  the  mayor  and 
aldermen  to  license,  tax,  and  regulat«  rotailers, 
but  also  declaring  that  nothing  contained  therein 
shbll  be  so  construed  as  to  empowerthe  town  au- 
thorities to  authorize  the  sale  of  intoxicating  liq- 
nors.—liOre  V.  Porter,  (Ala.)  9  Bo.  S8S. 

11.  Act  Ala.  Feb,  18, 1889,  invhiblting  the  sale 
of  intoxicating  liquors  In  Jefferson  county,  except 
In  incorporated  towns  and  cities  having  police 
regulations  day  and  night,  and  providing  that 
nothing  therein  contained  shall  be  construed  to 
aothorize  the  sale  of  whisW  la  any  county,  pre- 
cinct, or  district  where  it  is  now  ivohlbited, 
does  not  repeal  said  prohibitory  act  of  February 
11,  1881. -Love  V.  Porter,  (Ala.)  9  So.  58&. 

 Violation  of  license  lav. 

IS.  Codtt  Ala.  188fl,  S  3Stt3,  providing  that  «any 
person  who,  after  the  15th  d^  of  January  In  any 
year,  engages  in  or  carries  on  any  business  for 
which  a  license  is  required,  without  fli-st  haviog 
taken  out  such  license,  must  on  conviction  b^ 
fined  three  times  the  amount  of  tbe  state  license,^ 
docs  not  authorize  one  to  engage  in  such  business 
prior  to  January  15th  without  a  license.— Moog 
r.  Espallo,  (Ala.)  9  »o.  59S. 

—  Sunday  sales. 

18.  The  opening  of  a  bar-room  on  Sunday,  not 
for  the  pnrpose  of  dispensing  liquor,  but  in  re- 


spoQse  to  the  knook  of  an  officer  to  allow  htm  to 
search  for  a  person,  though  a  crowd  follows  him 
Into  the  bar,  is  not  a  Tiolation  of  a  law  making 
it  onlawfnl  to  keep  the  bar  open  on  Sunday.— 
Miller  V.  State.  (MIsb.)  0  So.  8W. 

14.  TTnder  Code  Ala.  1676.  SS  490, 484,  declaring 
It  unlawful  to  engage  in  the  business  of  selling 
liquors  without  a  license,  a  sale  without  a  li- 
cense Is  void,  although  the  statute  neither  ex- 
pressly so  provides  nor  imposes  a  penalty  for  snob 
a  sale.— Moog  v.  EsfpaUa.  (Ala.)  9  So.  506. 

 Sales  to  minors. 

15.  Where  the  complaint  alleged  that  defend- 
ant violated  an  ordinance  prohibiting  the  sale, 
gift,  etc.,  of  liquors  to  minsrs  '*by  selling  malt 
or  spirituous  liquors  to  J.  C,  a  minor,"  eto., 
and  the  evidence  only  tended  to  show  that  he  In- 
directly gave  a  glass  of  beer  to  the  minor,  therO' 
was  a  fatal  variance,  and  defendant  was  prop- 
erly discharged. —Town  of  NewDecatiir  v.  Laude, 
(Ala.)  9  So.  383. 

Criminal  prosecution. 

Ifl-  On  a  trial  for  selling  liquet  within  19 
months  past  without  a  lioense  there  was  hut  one 
witness,  who  testified  that  he  had  often  bought 
beer  from  defendant,  and  drank  it  on  the  prem- 
ises: that  be  did  not  recall  any  particular  date, 
but  he  had  made  purchases  every  month  in  the 
year  for  the  13  months  preceding  the  indictment. 
A  charge  was  given,  at  defendant's  request, 
tiiat,  if  ue  evidence  is  so  uncertain  that  the  ]ntT 
cannot  find  a  "partlcnlar  sale"  by  the  defend- 
ant, they  must  acquit.  Held  not  error  to  give 
an  explanatory  charge  that,  "if  *  •  *  defend- 
ant sold  beer  within  13  months  beforo  the  finding 
of  the  indictment,  this  would  be  such  a  particu- 
lar sale  as  would  authorize  a  verdict  of  guilty,  ** 
— Olmatead  v.  Btete,  (Ala.)  9  So.  737. 

17.  It  was  not  necessary  that  the  particular 
sale  should  be  so  described  as  to  time  and  place 
as  that  It  could  be  pleaded  in  bar  of  another  in- 
dictment for  the  same  offense,  as  defendant  could 
not  be  again  convicted  upon  the  evidence  of  this 
witness  that  he  had  bought  beer  within  the  time- 
mentioned.— Olmstead  V.  State,  (Ala.)  0  So.  787. 

18.  Where,  on  a  trial  for  selling  liquor  con- 
trary to  law,  the  only  witness  testified  that  he 
bought  the  whisky  from  a  man  In  the  back  room 
of  defendants  store;  that  he  did  not  know  t» 
whom  the  whis^  belonged,  or  that  the  man  was 
In  the  employ  of  the  defendant,— It  was  error  to 
rofuse  to  charge  that  the  sale  of  the  whisky  In 
the  back  room  of  defendant's  storo  was  not  sutB- 
clent  tojustifya  conviction,  unless  defendant  was 
interested  in  the  sale,  and  the  man  who  sold  It 
was  acting  for  defendant. —Perkins  v.  State, 
(Ala.)  9  Bo.  586. 

19.  It  was  proper  to  refuse  to  charge  that,  "If 
the  evidence  failed  to  show  that  defendant  sold 
and  received  pay  for  the  whisky,  they  must  finj 
him  not  guilty, "  as  It  Is  immaterial  whether  th» 
wblsigr  be  sold  for  cash  or  not.  —Perkins  t.  State, 
(Ala.)»So.58& 

Jeopardy. 

Former  Jeopardy,  see  Criminal  £at9,  ML 

JUDGE. 

MandamuB  to,  see  Mandamu»t  1-8. 
Iiiabillty  on  bond. 

1.  The  deposit  in  a  bank  by  a  Judge  of  pro- 
bate of  a  check  received  by  him  In  payment  of  a 
license,  under  the  title  *'A.  H.  A.,  Judge  of  Pro- 
bate, License  Money, "  with  no  agreement  that 
such  property  is  to  remain  tbat  of  the  depositor, 
is  a  genera)  deposit,  creating  the  relation  of  debtor 
and  creditor,  and  is  contrary  to  Code  Ala.  $$  683, 
683,  ^06,  which  probibit  such  Judge  from  know- 
ingly converting  such  money  to  his  own  use,  or 
permitting  any  other  person  to  use  any  part  of 
same;  end  where  the  bank  falls,  and  an  acUon  i» 
brought  npon  the  official  bond  of  such  lodge,  it  is- 
uo  defense  that  he  believed  such  act  to  be  an- 
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tborized,  and  that  thn  bank  eoloTed  the  oonfl- 
dence  of  the  business  world.— Alston  v.  State, 

(Aia.)  9  Bo.  m 

Dlsqualifloation. 

3.  An  order  by  a  ludge  of  one  clrenit  trans- 
ferring  the  hearing  of  a  writ  of  habea*  corpus  to 
a  Judge  of  another  oirouit,  vrhlch  states  merely 
that  the  formerjudge  is''diaqaaUfled  to  hear  and 
determine"  the  cause,  the  cause  of  disqualiflca' 
tion  not  appearing,  is  not  sufficient  to  confer  ]u- 
nadiction  on  such  other  ludge. — Roberts  r.  State, 
(Fla.)  9  Sa  246. 

JT7DGMBNT. 

Appealable  judgments  and  orders,  see  Appeal, 
2-5. 

Confession  by  wife,  see  Hitshnnd  and  W^fSt  0* 
lo  bastardy  proceedings,  see  Btiata/rdy. 

Bendition  and  entry. 

I.  Where  plaintiff  declines  to  amend  certain 
counts  which,  on  demurrer,  have  been  stricken 
from  her  complaint,  and  refuses  to  proceed  on 
those  remaining,  judgment  is  properly  rendered 
for  defendant— White  T.  Levy,  (Ala.)  9  So.  164. 

Bes  jadioata. 

a.  In  a  suit  regulating  a  seizure  of  propertT, 
plaintiff  und  the  opposing  claimant  must  assert 
all  their  pretensions.  FlainUff  cannot  in  the 
first  instance  base  his  claim  on  the  ground  that 
he  holds  notes  for  purchase  money,  and  has  a 
vendor's  lien,  and,  after  Judgment  against  him, 
set  up  another  claim  as  creditor  on  the  ground 
that  he  paid  the  purchase  money  notes,  and  be- 
came subrogated  to  the  vendor's  rights.— Rare- 
ehide  v.  Enterprise  Ginning  ft  MauaTg  Co., 
<La.)  9  Bo.  643. 

8.  Where,  in  a  petitory  action  by  a  person 
claiming  land  under  a  certificate  of  entry  issued 
under  the  United  States  homestead  law.  against 
one  claiming  title  under  a  patent  from  the  state, 
final  judgment  is  rendered  in  favorof  defendant, 
such  ludgment  will  be  res  Judicata  in  a  subse- 
quent action  against  the  same  defendant  by  the 
same  platntifl  to  recover  the  same  land  under  a 
United  States  patent  Buhseqnently  issued,  based 
on  the  same  oertlfloate  of  mtry.— Broussard  t. 
Broussard,  (La.)  9  So.  910. 

4.  Commeotaries  on  evidence  oontalued  in  the 
opinion,  not  confirmed  by  decretal  action  based 
thereon,  do  not  form  the  basis  of  res  jullcaUi. 
And  where,  on  application  for  rehearing,  a  cer- 
tain theory  of  the  evideace  is  advanced  on  which 
a  modification  of  the  former  decree  is  aslced,  if 
the  modification  asked  is  dented,  expressions  con- 
tained in  the  opinion  refusing  the  rehearing,  ac- 
cepting or  even  approving  the  theory  advauced, 
cannot  be  invoked  as  res  judicata  in  a  subse- 
qnent  suit  in  which  the  same  facts  come  in  contro- 
versy.—Pen  onilh  V  Abraham,  (La.)  9  So.  36. 

5.  Where  a  case  Is  remanded  to  fix  a  date 
from  which  prescription  can  be  calculated,  the 
plea  of  ret  adludicata  will  not  prevail.— Burget 
T.  Newman,  (La.)  9  So.  661. 

6.  The  fact  that  complainants,  before  appear- 
ing as  adults  In  a  suit  which  had  been  institut- 
ed by  their  next  friend,  instituted  several  suits 
to  reach  the  same  subject-matter,  which  were 
dismissed  without  prelndice,  In  no  wise  affected 
the  original  enlt— Tnokor  T.  WU«m,  (Hiss.)  9 
So.  898. 

 Feraona  affected. 

7.  A  judgment  for  trespass  in  cutting  trees 
on  lands  of  a  church,  recovered  by  one  who  sued 
as  a  deacon  of  the  church,  cannot  be  pleaded  by 
defendant  as  an  adjudicatioo  in  an  action  for  the 
same  trespass  by  the  trustees  of  the  church.— 
Allison  v.  LitUe,  (Ala.)  9  So.  888. 

8.  A  decree  rendered  at  the  suit  of  executors 
for  the  construction  of  a  will,  declaring  them  In- 
dividually liable  for  a  legacy,  and  that  it  is  a 
lien  on  land  devised  to  them,  is  notice  to  a  sub- 
sequent mortgagee  of  the  land,  and  the  supreme 
conrt  will  not,  at  his  Instance,  reconsider  and  re- 
verse its  decision  affirming  it.— American  Mortg. 


Co.  of  ScoUand  v.  Boyd,  (Ala.)  9  So.  166;  Boyd 
V.  American  Mortg.  Co.  of  Scotland,  Id. 

9.  B. ,  having  illegally  acquired  title  to  land, 
retrooeded  it  to  plaintiff,  the  owner,  and  afto-- 
wards,  taking  advantage  of  plaintilTs  neglect  to 
have  the  retxooesslon  properly  acknowledged 
and  recorded,  consented  a  inort^sge  theretHi,  on- 
der  which  a  vendee  of  plaintiff  was  evicted.  In 
an  action  by  the  vendee  against  pl^ntiS  for  res- 
titution, plaintiff  called  B.  in  warranty,  bnt  he 
was,  on  his  own  exception,  discharged  on  the 
ground  that  the  call  in  warranty  was  inadmis- 
sible. Held,  that  the  ju^ment  in  such  action  is 
no  bar  to  an  action  by  plaintiff  against  B.  for 
damages  becauseof  herveudee's  recovering  judg- 
ment of  restitution,  occasioned  by  B.*8  nand 
in  consenting  the  mortgage. — Amet  r.  Baytr^ 

(La.)  0  So.  oaa. 

Iilen. 

10.  If  a  judgment  isnotrevivednorreinscribed 
within  10  years,  its  effect  ceases  as  to  Junior 
mortgwes,  which  become  first  In  rank,  and  main- 
tain priority  by  timely  revival  and  reinsoription. 
-Brady  v.  His  Creditors,  (La.)  9  Sa  80. 

Foreign  judgment. 

11.  The  decision  of  a  court  of  competent  Juris- 
diction in  another  state,  in  a  suit  against  a  cor- 
poration, that  service  of  process  on  two  of  the  di- 
rectors and  the  cashier  was  a  sufficient  service 
on  the  corporation,  is  conclosive  on  the  courts  of 
Alabama  when  the  decree  in  snch  suit  is  offered 
in  evidence.  Reversing  6  Bo.  46.— Semple  t. 
Qlenn,  (Ala.)  9  So.  365. 

Correction  and  amendment. 

13.  Where  the  chancellor  during  vacation,  and 
while  an  appeal  is  pending  Ixtjm  a  decree  ren- 
dered by  him,  corrects  an  error  therein,  the  su- 
preme court  will  order  the  same  correction  be- 
fore afflrminR  the  judgment— Winston  t.  HI  tcb^ 
(Ala.)  9  So.  551. 

13.  Where,  in  the  suit  of  "B.  8.  Brown  v. 
Jesat'.  Barnes"  a  motion  for  a  new  trial  was 
granted,  but  the  clerk,  in  entering  the  Jadgment 
thereon,  entitles  the  cause  **  Brown  ft  Smith  v. 
Jesse  Barnes, "  there  being  no  such  case  on  the 
docket,  it  is  proper  to  allow  an  amendment  of 
the  judgment  nunc  pro  tunc  to  show  the  txne 
title.— Brown  v.  Barnes,  (Ala.)  9  So.  455. 

14.  A  judgment,  which  fails  to  allow  a  credit, 
admitted  on  the  face  of  plaintiffs  claim,  is  er- 
roneous; and,  when  rcmtKttur  Is  not  entered 
until  after  appeal  has  been  completed  and  filed 
in  the  supreme  court,  it  cannot  deprive  appel- 
lant of  his  right  to  amendment,  and  to  have  the 
cost  of  appeal  cast  on  appellee. — McLellan  Dry- 
Dock  Co.  V.  Farmers'  Alliance  Steam-Boat  Line. 
(La. )  9  So.  630. 

Opening  and  raoating. 

15.  In  Jjoolslana,  a  suit  to  annul  ■  jadgment 
need  not  be  allotted,  as  cases  before  the  civil 
district  court  for  the  parish  of  Orleans  are  re- 
quired to  be,  under  the  constitution,  but  must 
be  determined  by  the  division  in  which  the  Judg- 
ment was  rendered,— State  t.  Eljog,  (La.)  9  So. 
640. 

Eqaitable  relief— Injunction. 

16.  Injunction  wilt  not  lie  to  restrain  the  en- 
forcement of  a  Judgment  alleged  to  have  been 
irregularly  affirmed  on  certificate  In  the  supreme 
court,  in  violation  of  an  agreement  of  settlement 
in  consequenc-e  of  which  the  appeal  was  aban- 
doned, wben  it  appears  that  there  is  still  time  to 
set  aside  the  atarmance  at  the  term  at  which  it 
was  entered.— J.  A.  Roebling  Sons  Co.  r.  Stevens 
Electric  Light  Co.,  (Ala.)  9^  869. 

17.  Where  a  bill  to  restrain  the  enforcement 
of  a  judgment  admits  that  a  certain  amount  of  it 
is  due,  such  amount  should  be  paid  into  court. 
A  simple  offer  to  pay  la  Insufficient.- J.  A.  Boe- 
bling  Sons  Co.  t.  Stevens  Electrio  Light  Ca, 
(Ala.)  9  So.  869. 

Judicial  Notice^ 

Bee  :SrIdeno«.  1. 
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Judicial  Sales. 

Of  decedeoVs  land,  tee  Executors  and  Admlnia- 
tratort,  14-16. 
ward's  land,  see  Guardian  and  Ward,  8-6. 
CTnder  execatlon,  see  ExecuOfm,  9,  8. 


Jurisdiction. 

In  criminal  cases,  see  Criminal  LcM^  8. 

eqi^ty,  see  EqitUy,  1-8. 
Od  appMl,  Me  Appealy  1-10. 

Jurisdictional  Amount. 

€ee  Apptal,  0-10. 

JTOY. 

Bribing  juror,  see  Bribery- 
Sight  to  trial  by,  see  Jimineni  Dnrnain,  4. 
S^ration,  see  O-lmfrtat  XaW,  57. 

Summoning  and  impaneling. 

1.  Tbo  refusal  of  tbe  trial  judge  to  order 
that  tbe  names  of  the  petit  jurors,  previously 
drawn  and  placed  on  the  list  handed  by  tbe 
-olerlc  to  the  sheriff,  be  put  In  a  box  and  drawn 
therefrom,  la  not  error,  when  tbe  course  adopted 
has  been  the  usual  mode  of  calling  and  selecting 
the  members  of  the  petit  Jury  In  the  local  prao- 
tioe,  and  there  Is  no  law  against  It.— State  T. 
Woodson,  (La.)  »  So.  OOB. 

3.  "Where  the  court  orders  a  special  venire  ol 
-50  jurors  to  be  drawn,  and  1  of  them  proves  to 
be  upon  the  regular  panel,  the  defendant  ts  de- 
prived of  his  right  to  the  fall  number  of  jurors 
ordered,  and  the  venire  must  be  quashed. 
Following  Koberts  v.  Btate,  68  Ala.  615.— Darby 
V.  State,  (Ala.)  9  Bo.  429. 

8.  Where  the  proc&s-verbal  of  the  drawing  of 
the  jury  shows  that  the  acts  of  the  jury  commis- 
sioners were  in  accordance  with  Act  La.  No.  44 
of  1877,  it  ifl  BufDcient,  and  tt  is  not  necessary  that 
tbe  proc^-veih  tl  should  contaio  the  evidence  up- 
on which  their  acts  are  based.— State  v.  Qreen, 
(La.)  9  So. 

4.  Where  the  jury  commissioners  draw  the 
jury  in  a  room  adjoining  the  clerk's  ofBce,  and  It 
opens  into  it,  and  is  a  part  of  the  ofQce,  this  is  a 
compliance  with  Act  La.  No.  44  of  1877.— State  v. 
Green,  (La.)  9  So.  43. 

5.  In  a  murder  trial  the  alleged  mistake  in 
the  nawe  of  one  of  the  special  jurors,  unsupport- 
ed by  evidence,  is  not  ground  to  quasnthevertire. 
-Walker  V.  State,  (Ala.)  9  So.  S7, 

Stmok  jniy. 

6.  ITnder  Code  Ala.  8  2752,  providing  that, 
where  either  party  demands  a  struck  jury,  the 
sheriff  sball  furnish  a  list  of  24  jurors,  from 
which  the  struck  jury  must  be  obtained  by  the 
attorneys  alternately  striking  12  from  the  list,  if, 
after  the  jurrhas  been  thus  obtained,  one  of  them 
is  CJtcuaed,  the  court  cannot  replace  him  by  re- 
calling those  stricken  off,  but  must  have  anoiher 
jury  struck  from  a  new  list— Birmingliam  Union 
St.  R.  Co.  V.  Ralph,  (Ala.)  9  So.  222. 

7.  The  fact  that  a  party  peremptorily  chal- 
lenges the  stricken  jurors  thus  recalled  against 
his  objeotlonto  oompletethe  jury,  is  not  a  waiver 
of  his  right  to  a  new  struck  jury. — Birmingham 
Union  St  B.  Co.  T.  Ralph.  CAla.)  8  So.  222. 

Ohallenges. 

8.  ITnless,  after  the  exhaustion  of  his  per- 
emptory challenges,  an  obnoxious  juror  has  been 
selected  to  try  tbe  accused,  the  lattercannot  com- 
plain of  a  ruling  sustaining  a  challenge  for  cause 
on  the  part  of  the  state.— State  v.  Aurms,  (La.) 
«  So.  114. 

9.  When  the  accused  challenges  a  juror  for 
cause,  which  is  overruled,  and  then  challenges  him 
peremptorily,  when  his  challenges  have  not  been 
exhausted,  he  is  not  ajrgrieved  oy  the  decision  of 
the  court,  and  has  suffered  no  injury,  as  the  juror 
'did  not  participate  In  the  trIaL— State  t.  Green, 
<La.)  9  Bo.  49. 


10.  Where  a  juror  has  been  examined,  found 
competent,  and  accepted  by  the  state,  defendant 
cannot,  as  a  matter  of  right,  examine  him  fer  the 
purpose  of  a  peremptoi?  challenge,  If  that  course 
seems  best;  and  the  refusal  of  the  court  to  allow 
such  examination  Is  therefore  not  reviewable,  un- 
der Code  Ala.  «  a7ISB.  4508,  providing  that  the 
matter  tobereTiewed  shall  be  somechai^  opin- 
ion, or  decision  of  the  court  touching  the  oanse 
of  action.- Lundy  v.  Btate,  (Ala.)  9  So.  189; 

Taking  oath— Beoitals  of  record. 

11.  Where  the  record  shows  that  the  jury  was 
sworn  to  try  the  issues  joined  between  the  par- 
ties it  is  snffloient— J8ck8onvlU&  T.  ft  E.  W. 
Ry.  Co.  V.  Neff,  (Fla.)  9  So.  053. 

12.  A  record  entry  In  a  criminal  case  which, 
after  showing  that  the  prisoner  was  arraigned 
and  pleaded  not  guilty,  states :  "  Whereupon  came 
the  following  jurors,  [naming  them,]  who  were 
duly  selected,  chosen.  Impaneled,  and  sworn  to 
try  the  Issue  joined,  "—cannot  properly  be  con- 
strued as  purporting  to  recite  the  oath  as  it  was 
in  fact  administered  to  the  jtury,  but  should  be 
construed  as  merely  intended  to  show  that  the 
jurors  were  in  fact  sworn  properly,  in  the  form 
prescribed  by  the  statute.— Qamer  v.  State, 
(Fla.)  8  So.  K5. 

18.  If  the  record  In 'a  criminal  case  does  not 
purport  to.fecite  the  oatbasitwas  in  factadmln- 
latered  to  the  jury,  but  merely  imports  thst  the 
jurors  were  in  fact  sworn,  without  anything  neg- 
ativing the  presumption  that  they  were  duly 
sworn,  the  entry  Is  sufficient:  and  It  is  a  better 
form  of  entiET  than  one  reciting  the  oath,  how- 
ever aoonratel7.-~aanierT.  States  (Fla.)  9  Sa  886. 

Justices  of  the  Peace. 

Appeal  from,  see  Appeal,  SS. 

Justifiable  Homicide. 

See^Homiddtf,  1-18. 

Killing  Btocfc. 

See  Raftroad  Companies,  28-38. 

LAimLORD  AND  TENANT. 

Renewal  of  lease,  see  Frnuda,  Statute  of,  4. 

Liability  of  landlord  to  tenant. 

L  Where,  in  an  action  for  rent,  defendant 
alleges  as  set-off  damages  done  to  his  crop  by 
plaintiff's  mules,  and  plaintiff  tesUfles  that  he 

turned  hismuleson defendant's cropmth  his  con- 
sent, it  is  error  to  charge  that  defendant  is  enti- 
tled to  set  off  the  damage  occasioned  bv  the  mules. 
—Johnson  V.  Aldridge,  (Ala.)  9  So.  513. 

Iiease — Forfeiture  and  diasolation. 

2.  The  purchase  by  a  tenant  of  the  title  of 
his  landl<nra's  co-tenant  does  not  forfeit  the  lease 

where  the  deed  under  which  the  landlord  claims 
specifies  his  interest,  and  no  claim  adverse  to  it 
la  made  by  the  tenant.— Dahm  r.  Barlow,  (Ala.) 
9Sa  6««. 

8.  The  acceptance  of  rent  by  the  landlord, 
after  giving  notice  to  quit  and  filing  a  bill  to 
cancel  the  lease  on  the  ground  that  the  tenant 
had  forfeited  It  by  an  alleged  disclaimer  of  his 
landlf^'s  title,  is  a  waiver  of  the  forfeiture.— 
Dahm  V.  Barlow,  (Ala.)  9  So.  698. 

4.  In  an  action  to  forfeit  a  lease,  evidence  Is 
inadmissible  to  show  that  after  acceptance  of  the 
rent  after  an  alleged  forfeiture  of  the  lease  the 
landlord  wrote  the  tenant,  notifying  him  to  quit, 
and  stating  that  he  had  accepted  the  rent  as  doe 
under  the  lease,  and  not  otherwise. — D^m  r. 
Barlow,  (Ala.)  9  So.  598. 

6.  If  the  work  to  be  done  on  a  building  is  a 
reconstruction  of  a  pa^t  of  it,  rendered  necessary 
by  an  origtual  defect,  tbe  lessor's  implied  war- 
ranty is  violated,  and  the  lessee  has  the  right  to 
demand  dissolution  of  the  lease.— £lng  t.  Grant, 
(La.)  9  So.  842. 
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Attornment. 

6.  The  fact  that  a  tenant  attorns  and  pays 
rent  to  another  is  not  sufficient  to  make  his  hold- 
ing adverse  to  his  landlord,  unless  tJxe  latter  has 
notice  of  his  attornment— De  Jarnette  t>  Xo- 
Oaniel,  (Ala.)  9  So.  S70. 

Tenancy  from  year  to  year. 

7.  The  faot  that  defendant  leased  the  prem- 
ises for  each  of  several  preceding  years,  and 
failed  to  give  notice  that  he  would  not  hold  for 
another  year,  was  iDSofflcient  to  bind  him  as  a 
tenant  from  year  to  year,  when  there  was  no  act- 
ual boldins  over.—white  r.  Levy,  (jUa.)  0  So. 

Bent— Death  of  lessee. 

6.  A  lease  of  lands  is  not  terminated  by  the 
death  of  the  lessee,  but  an  action  will  lie  against 
his  administrator  lor  rent  during  the  remainder 
of  the  term.— AlsQp  v.  Batika,(Ul8B.)  9  So.  695. 

 Abandonment  of  premises. 

9,  Where  the  administrator  of  a  deceased 
lessee  abandoned  the  leased  premises,  and  was 
notified  by  the  lessor  that  they  would  rent  tbem 
for  what  they  oould  get.  and  hold  the  estate  for 
the  difference,  and  thereupon  rented  the  premises 
for  Itiss  than  what  deceased  was  to  pay,  they  did 
not  thereby  release  the  admiolstrator  from  lia- 
bility for  the  deficiency.— Alsup  v.  Banks,  (Uiss.) 
9  So.  895. 

lAiidlord'B  lien. 

10.  Under  Code  Ala.  |  8069,  which  provides 
that  the  landlord  of  any  building  shall  have  a 
lien  on  the  goods  and  effects  belonging  to  the 
tenant  for  his  rent,  all  property  kept  upon  the 
premises,  and  used  in  connection  with  such  ten- 
ancy, are  subject  to  the  lien,  whether  in  or  out- 
side of  the  building. — Stephens  v.  Adams,  (Ala.) 
9  So.  629. 

11.  Wherb  the  instrument  of  sale  of  goods 
to  a  tenant  provides  that  the  vendor  shall  re- 
tain title  natil  the  porchase  money  is  paid,  tMs 
is  a  conditional  sale,  and  the  ilanalord  can  only 
subject  them  to  his  lien  by  paying  the  purchase 
money  due,  or  keeping  good  a  tender  thereof.— 
Blngbam  v,  Vaod^irift.  (Ala.)  9  So.  280. 

12.  Where  a  tenant  has  mortgaged  the  goods 
wliicn  be  has  on  the  leased  premises,  his  interest 
therein,  which  Is  subject  to  the  landlord's  lien 
for  rent,  Is  only  an  equity  of  redemption,  and 
hence  the  landlord  Is  not  entitled  to  restrain  the 
mortgaoee's  interference  with  such  goods,  and  to 
have  tbem  HOld,  and  the  proceeds  applied  to  the 
p^ment  of  the  mortgage  debt  and  the  balance  to 
the  rent.— Bingham  t.  Vandegrift,  (Ala.)  9  So. 

m 

18.  Wliere  an  attachment  is  sued  oat  by  a 
landlord  for  a  gross  sum  for  rent  and  advances, 
under  Code  Ala.  1886,  H  a066-9m,  glvlne  the 
landlord  a  Hen  on  the  crop  for  rents  and  ad- 
vances for  the  sustenance  of  the  tenant  ot  his 
fomily,  or  for  cultivating  or  gathering  the  crop, 
and  providing  for  an  attachment  to  enforce  the 
some,  the  fact  that  one  inconsiderable  item  of 
the  total  is  not  of  the  character  for  which  a  lien 
is  given  does  not  vitiate  the  claim  for  other 
Items,  and  a  motion  to  discharge  the  levy  in  toto 
on  that  ground  Is  properly  denied.— Olddeos  t. 
Boiling,  (Ala.)  9  So.  4^7. 

14.  The  fact  that  notes  were  taken  In  payment 
of  rent  which  contained  a  waiver  of  exemption 
of  jiersonal  property  is  not  an  abandonia|nt  of 
the  laodlora's  lien. — Stephens  t.  Adorns,  nlo.) 
•  So.  620. 

 Assignment  of  claim  for  rent. 

15.  Code  Ala.  S  8074,  provides  that  the  lien 
for  rent  shall  vest  In  any  assignee  of  the  claim. 
Section  2594  provides  that  actions  on  promissory 
notes  "must  oe  prosecuted  in  the  name  of  the 
party  really  interested. "  Held,  that  an  assign- 
ment of  notes  given  in  payment  of  rent  carries 
the  statutory  lien,  though  made  by  separate  writ- 
lDg.-St^^iens  V.  Adams,  (Ala.)  9  Elo.  S8B^ 


IiABOENT. 

Of  money  or  bank-notes. 

1.  Ureenbacks  are  "money,"  and  national 
bank-bills  are  "bank-notes," within  the  meaning 
of  Model.  Dig.  Fla.  p.  860,  |  17,  panlstaing  the 
larceny  of  any  "monoy  *  *  *  or  any  DODk- 
note.  "—Ex  parte  Prinoe,  (Fla.)  9  So.  flSK. 

Evidenoe. 

d.  Where  one  was  oouvioted  icr  loroeny  sole- 
ly upon  the  evidence  that  he  was  the  poesessor 
of  a  single  ox-cart  which  made  a  winding  track, 
and  that  a  cart  of  lika  character  was  used  in 
carrying  away  the  stolen  ootton,  the  verdict  aod 
Judgment  will  be  set  aside.- Booker  t.  State, 
(Miss.)  9  So.  855. 

Proof  of  ownership. 

8.  Where  la  certain  counts  theownershipofthe 
horse  stolen  Is  laid  In  one  person,  and  in  others  in 
another  person,  it  is  soflloient  to  prove  beyond  a 
reasonable  doobt  U»t  it  la  the  woparty  of  one  or 
the  other.— Butler  v.  State,  (AU.)  9  So.  1»L 

Instructions. 

4.  A  requested  charge  that  ''laromy  Is  or- 
dinarily the  taking  and  removing  by  trespass  of 
raonal  property  whioh  the  trespaitser  knows 
longs  either  generally  or  specially  to  anothei-. 
with  the  Intent  to  deprive  the  general  or  special 
owner  of  hia  property,  was  properly  rnftiscdr 
since  it  was  defective  as  a  demiiaim  of  laroenyr 
in  tiiat  it  ignored  the  ulements  of  feloaiODS  in- 
tent and  fraud,  and  was  also  misleading,  whea 
there  was  evldenoe  that  the  taking  was  open  and 
avowed.— Lonstord  r.  Dietrich,  (Ala.)  0  Sol  808. 

XiASCEVIOUS  COHABITATION. 

What  oonstitutes  offonse. 

1-  To  constitute  the  offense  ander  MoClel. 
Dig.  Fla.  p.  S75,  S  7,  which  prohibits  a  man  and 
woman,  not  being  married,  from  lewdly  and. 
lasciviously  associating  and  cohabiting  together, 
there  must  be  both  lewd  and  lascivious  inter- 
oourse.and  a  living  or  dwelling  together  openly- 
as  husband  and  wif6.~Pin8on  v.  15Ute.  (Fla.> 
9  Bo.  706. 

ProTlnoe  of  Jury. 

2.  On  indictment  under  McClel.  Dig.  no. 
p.  S75,  S  7,  which  makes  it  a  crime  for  a  moiL 

and  woman,  not  being  married,  to  lewdly  and 
lasciviously  associate  and  cobabit  together,  it  is- 
necessary  that  defendants  shall  have  lived  to- 
gether as  husband  and  wife;  and  the  Jniy  are- 
the  Judges  of  whether  the  facts  and  circnm- 
stanoes  proved  constituted  a  living  together  ia 
such  relation.  It  is  error  tor  tbe  court  in  bis 
charge  to  assume  that  the  oircumstanoes  cotisti- 
tnted  socA  a  oohabitatlon.— rinMu  T.  StAte,. 
(Fla.)  9  So.  706. 

liOase. 

See  Landlord  and  Tenant, 

Levy. 

See  Attachment,  6. 

Cutting  public  levees,  see  Waten  and  Water- 
Courses. 

UBEL  AND  SliASTDEB. 

FriTileged  oommnnioatlon — Statements^ 
in  pleading. 
1.  Where  In  a  petition  the  plaintiff  makes- 
cbarges  agalDst  one  who  is  not  a  party  to  tbe 
suit,  he  is  not  liable  for  slander,  anltiss  it  is. 
shown  that  tbe  matter  complainea  of  was  not 
pertinent  to  the  occasion,  and  that  the  plaintiff 
acted  with  maUoe  in  f act  — Gordemal  v.  HcWill- 
lams.  (La.)  9  So.  106u 

Evidence. 

3.  A  statement  made  in  apablio  plaoe.  In  the 
presenoe  and  hearing  of  persons  Uiera  ooiigr»- 
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gated,  thai  a  o«rUlii  lodirldoal  named,  who  re- 
fttdea  Id  the  rldnllT,  Is  a  dwnned  rascal,  or  a 
rogne,  and  that  he  had  stolen  all  the  properly  be 
poasessed,  la.  fl  anUrue,  a  slander  per  «e,  and  io 
an  action  therefor  both  malice  and  damaee  will 
be  preenmed.  —  Savote  v.  Bcanlan,  (La.)  9  So. 
916. 

8.  In  a  proseoatlon  of  an  editor  of  a  news- 
paper for  libel,  a  aabseqnent  pubUeatton  whlob 
tends  to  sbow  ill  wtU  towards  the  person  oou- 
ceming  whom  the  puMioatlon  complained  of  Is 
made,  and  which  is  of  sach  a  natnre  as  to  Indi- 
cate a  persistent  disposition  of  hatred  or  111  will 
towards  him,  or  which  indicates  a  psrt  of  a  set- 
tled purpose  tb  bring  him  Into  pablio  hatred, 
contempt,  or  ridicule,  and  is  snfllclentlr  near  In 
time  to  afford  a  uattiral  inference  that  the  same 
state  of  mind  existed  when  the  publication  oom- 

glained  of  was  made,  is  admissible.— Sldrldge  v. 
Ute.  (Fla.)  9  80.  418. 

Znstniotlons. 

4.  Tbe  laagnage  of  a  ohwge  "that  the  jary 
cannot  lnf«r  ttat  the  liM  was  paUiehed  with 

Kood  motives;  that  good  mottrea  must  be  proved 
the  same  as  any  other  fact;  and.  if  the  defend- 
ant has  failed  by  competent  evidence  to  prore 
that  the  libel  was  published  with  good  motives, 
they  must  reject  all  evidence  going  to  prove  tbe 
truth  of  the  libel  and  convict  the  defendant, 
is  calculated  to  mislead  the  ]nry  Into  ihe  belief 
Uiat  they  are  never  authorized  to  infer  good  mo- 
tives Irom  the  facts  aoA  olroumstances  given  in 
evidence  in  m  case.— Eldridge  r.  State,  (Pla.)  0 
Bo«  448* 

FroTlnoe  of  jury. 

ft.  In  Louisiana,  the  qnestloa  whether  one  has 
been  Injued  in  social  or  business  standing  by 
slanderous  reports  ag^nst  htm  is  a  mixed  qaes- 
tion  of  law  and  fact,  of  whlcb  oonrts  are  better 
^^^[ea  tban  jurors.— Bavtde    Bcanlan,  (L&  )  9  So. 

license. 

To  sell  ISqnors,  see  Intoxioathtg  LIquan,  8-7. 

8c«  H«oftanles>  Ltent. 

Of  judgment,  see  Judgment,  10. 

landlord,  see  Ltinotoi'd  andTenantt  10-lS. 
mortgage,  see  Mi/rtqage»,  8. 
Tender,  see  Salet  4-7. 

lift  Injraranoe. 

See/nsurance. 

lilUTATION  OF  ACTIOXa 
Bee,  also.  Adverse  Po9»m»km. 
When  statute  applicable. 

1.  A  chattel  mortgage  not  under  seal  is  an 
instrument  of  writing  not  under  seal,  within  the 
meaning  of  Act  Fla.  Teb.  27,  im,  (McClel.  Dig. 
p.  73S,  {  10,)  declaring  that  actions  upon  any  con- 
tract, obligation,  or  liability,  founded  upon  an 
instrument  of  writing  not  under  seal,  must  be 
commenced  wiUiin  live  years  after  tbe  cause  of 
notion  has  aocrued,  and  a  salt  to  foteolose  is 
barred  after  expiration  of  that  period.— Bope  v. 
Johnston,  (FlA.)  0  So.  880. 

2.  A  suit  to  set  aside  a  conventional  sale  of 
land  because  the  vendor  has  been  evicted  from 
a  pOTtion  is  not  governed  by  the  prescription  con- 
tained in  Bev.  Civil  Code  La.  art.  2496,  limiting 
to  one  year  ^m  the  day  of  tbe  contract  '*the 
action  for  the  supplement  of  the  price  on  the  part 
of  the  seller,  and  tbat  for  diminution  of  the  price 
or  for  cancellation  of  the  contract  on  the  part  of 
th»  buyer.  "—Robbfns  v.  Martin,  (La.)  9  So.  106. 

a.  In  an  action  by  a  surety  against  the  ad- 
minlatratwof  aeo  surety  to  enforce  contribution, 
and  to  sabjeet  to  such  claim  personalty  alleged 
to  have  been  fraudulently  conveyed  by  the  oo- 
■uretr,  tba  statute  of  limitations  of  one  year  does 
V.9B0.— 62 


not  apply,  since  a  fraudulent  vendes  of  persontd 
property  must  hold  possession  thereof  tor  six 
years  to  obtain  title  as  against  a  creditor  of  the 
vendor.— feter  v.  Kiabn,  (Ala.)  9  So.  739. 

4.  An  action  against  a  succession  for  the  re- 
covery of  the  amount  of  a  particular  legacy  ia  pre- 
soriptsble  In  Louisiana  by  10  years  from  the  date 
a  d^nand  for  payment  could  have  been  ma^— 
Succession  of  BaU,  (La.)  0  Sa  4fi. 

 Sealed  instruments. 

S-  A  warrant  drawn  by  the  county  commis- 
sioners on  its  treasurer,  and  attested  with  the 
seal  of  the  county,  is  a  specialty  under  seal,  and 
Is  not  barred  by  the  statute  of  limitations  until 
tbe  lapu  of  30  years  after  its  maturity. — John- 
son V.  Wakulla  County,  (Fla.)  9  Bo.  000. 

 Action  by  city. 

6.  The  statute  of  limitations  Is  no  bortoasuit 
by  a  dty  to  restrain  the  ooutinuanoe  of  a  perma- 
nent obstruction  of  a  public  street.— Beed  r.  Ci^ 
of  Birmingham,  (Ala.)  9  So.  161. 

Bunning  of  statute. 

7.  If,  by  the  terms  of  tbe  subscription  to 
stock  in  a  corporation,  the  payments  are  to  be 
made  in  installments  to  be  called  for  by  tbe  com- 
pany, Ihe  statute  of  limitations  does  not  begin  to 
run  in  favor  of  the  subscriber  until  a  call  is 
made  by  the  company,  or  by  a  court  of  compe- 
tent Jonsdictton,  though  the  compaoy  has  aban- 
doned its  chartor,  erased  to  do  business,  and 
made  an  assignment  for  the  benefit  of  creditors. 
Reversing  6  Sn.  46.— Sample  t.  Olmin,  (Ala.)  9  So* 
265. 

8.  B.,  having  illegally  acquired  title  to  land, 
retroceded  ittothe  owner,  uid  afterwards  fraud- 
ulently consented  a  mortgage  thereon,  under 
which  the  owner's  vendee  was  evicted  becaose 
the  retrocession  was  not  recorded.  The  vendee 
recovered  Judgment  of  restitution  against  the 
owner.  Held,  the  one-year  prescription  did  not 
begin  to  run  against  an  action  against  B.  for 
loss  by  reason  of  his  Irandnleutly  consenting  the 
mortgage  until  entry  of  the  Judgment  of  restitu- 
tion, wbich  was  the  fonndatiou  of  the  owner's 
damage  by  reason  of  B.*b  tortious  aob.— AmetT. 
Bc^er,  (La.)  9  So.  68S. 

 Commenoement  of  action. 

9.  Where  minors  who  have  sued  by  their 
next  friend  attain  their  maiorit;  after  the  next 
friend's  death,  the  complainants  may  appear  as 
adults  and  prosecute  the  suit,  and,  the  anit  hav- 
ing been  pending  all  the  time,  proceedings  thwr« 
in  by  complainants  are  not  aifected  by  any  stat- 
ute of  lluiiutions,  tbongh  nothing  was  done  for 
many  years  after  the  death  of  the  n^t  friend. — 
Tucker  v.  Wilson.  (Miss.)  9  So.  891 

10.  Where  a  complaint  charges  a  r^lroad  com- 
pany for  loss  of  goods  as  a  common  canrlCT,  an 
amendment,  charging  It  also  as  warehouseman, 
sets  up  a  new  matter  or  claim,aod  the  statute  of 
limitations  may  be  pleaded  as  of  the  time  of  flllne 
the  amendment.— Anniston  &  A.  R.  Co.  v.  Led- 
better,  (Ala.)  9  So.  78. 

11.  Where  an  amended  bill  contained  no  new 
cause  of  actioUj  the  statute  of  limitations  ceased 
to  run  against  it  at  the  date  of  filing  the  original 
bill.— Winston  T.  MitcheU.  (Ala.)  0  So.  561. 

 Infancy. 

19.  Prescription  is  suspended,  not  Interrupted, 
by  the  minority  of  the  heirs,  and  the  prescription 
which  has  run  against  a  father  at  the  time  of  hts 
death  nmst  be  uded  to  the  prescription  which 
has  run  since  the  heir  became  of  age,  in  deter- 
mining? whether  ^n  action  by  the  latt&ia  baired. 
— Smith  V.  Escoubas,  (La.)  a  So.  007. 

— -  Knowledge  of  cause  of  action. 

18.  In  an  action  to  recover  damages  for  fraud 
the  statute  of  limitations  does  not  begin  to  run 
until  the  discovery  of  the  fraud.  Cme  Ala.  X 
2630.— Heury  v.  Allen,  (Ala.)  9  So.  S79. 

Acknowledgment. 

14.  Praaerlptlon  ia  interrupted  whenever  tbe 
debtor  makas  acknowledgment  of  the  right  of  t&e 
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ponoiu  whose  right  It  affeots.— Ualon  Nat.  Bank 
T.  Evans,  (La.)  9  So.  44. 

16.  Verbal  acknowledsmentiaterrapto  prescrip- 
tion before  the  same  has  aotaally  aoorued,  bat  the 
aokaowled^ent  must  be  unequivocal,  and  a  clear 
ackaowledKinent  of  the  right— Union  Nat.  Bank 
T.  Evans,  (La.)  9  So.  44. 

16.  IT  the  defendant  obtained  baiminity  fnnn 
the  annoyance  of  his  creditors  by  specially  invok* 
log  his  mortgage  indebtedneu,  the  opportunity 
will  be  given  the  mortgage  creditor  to  prove  the 
adcDowlei^ginent  by  admissible  evidence,  to  ascer- 
tain whether  prescription  has  been  interrapted.— 
Union  Nat  Bank  v.  £vans,  (La.)  9  Bo.  44. 

17.  A  letter  written  by  a  debtor  after  the  debt 
la  bairred,  which  does  not  mention  the  amount  of 
it,  and  merely  tells  the  creditor,  "if  he  needs 
more, "  to  call  for  it,  and  be  shall  have  it,  does 
not  oonstltate  such  a  promise  as  will  remove  the 
bar  of  the  Btatatsi— Cbumum  T.  Buntea,  (Ala.)  8 
Bo.  588. 

IS.  Nor  Is  sncb  a  promise  shown  by  a  letter 
which,  while  it  mention*  the  amount  of  the  debt 
speclflcally,  merely  states  that  the  debtor  ez- 
pects  to  pay  in  a  year,  or  propoBes  to  torn  over 
property  to  satisfy  the  debt— Chapman t.  Barnes, 
(Ala.)  d  ao.  589. 

lilquldated  Damages. 

Bee  Dofnafjes,  4. 

liiGLUor  SeUinsr- 

See  IntoxUMttna  Hg,uor». 

US  FEITDENS. 

Forohase  of  land  pendente  lite. 

Whore  a  bill  in  equity  has  been  filed  in 
the  county  in  which  real  estaba  is  situate  to  sub- 
lect  it  to  a  demand  mentioned  In  the  bill,  and  an 
Inlunctiou  restraining  the  defendants  from  alien- 
ttung  said  real  estate  has  been  served  as  to  aaid 
real  estate,  a  li$  pendens  is  estaUishsd,  and  a 
purchaser  of  said  property  from  defendants  takes 
the  same  subject  to  all  the  rights  which  com- 

naant  in  said  bill  m^  establish  against  said 
ndantfl.— Hayden  v.  Thrasher,  'Fla. )  9  Bo.  856. 

Live-Stock  Shipments. 

Bee  CarHen,  6. 

Local  Option. 

Bee  Intvricating  Xf^itors,  8.  4. 


LOST  INSTBX7MENTS. 

iKwt  note — BatabUshment  of  copy. 

A  copy  of  a  promissoTT  note  lost  by  the 
bolder  may  be  established  In  Ilea  thereof  by  pro- 
ceedliun  under  McClel.  Dig.  Fla.  p.  786,  S  1, 
(Act  Nov.  31,  1829,  {  6,)  which  provides  that  the 
cirouit  courts  shall  have  power,  oa  application, 
etc.,  to  establish  copies  of  lost  "papers,  deeds, 
or  other  writings,  "  when  lost  by  an  attorney  or 
other  officer  of  the  ooiirt  after  commencement  of 
an  action  thereon,  or  when  lost  by  any  person 
before  commencement  of  any  suit  thereon.— Big- 
eiow  T.  Summers,  (Fla.)  9  So.  MO. 


LOTTEBIES. 

Daty  to  fill  order  for  lottery  tickets. 

When  the  rules  of  a  lottery  company  pre- 
scribe a  particular  process  to  be  followed  tn  the 
filling  of  orders  for  tickets,  the  order  is  not  filled 
until  that  process  is  completed;  and  although,  as 
one  step  In  that  process,  certain  tickets  may  have 
been  selected  to  be  appropriated  to  the  order,  such 
selection  Is  only  coDditloDal  upon  the  completioD 
of  the  prooess;  and,  when  Uie  process  oannot  be 
completed  wlthia  the  time  and  in  the  manner  pre- 


scribed, it  has  the  right  to  oanoel  the  seleetlMi, 
and  leave  the  order  unflUed.— CtdUna  t.  t-^*"*™^ 
State  Lottery  Co.,  (La.)  9  So.  37. 

XmnatlOi 

See  Jnwmflv. 

SCALIOIOUB  FBOSBCUnOH. 

When  action  lies. 

1.  Where  defendant,  m  his  affidavit  for  the 
arrest  of  an  architect  for  taking  away  the  {dans 
of  a  building,  swore  that  plaintiff  took  and  carried 
away  the  plans  with  intent  to  steal  them,acharge 
that  if  the  jury  believed  that  defendant,  befoce 
making  complaint  oa  oath  before  the  Jostioe,  stated 
the  f  acna  oonoeming  the  taking,  and  the  Justice 
misconceived  the  remedy,  without  anggestioa 
from  defendant,  then  the  latter  was  not  liable, 
was  inapplicable,  since  nndeo-  such  affidavit  there 
oonld  be  no  mlstato  as  to  the  mmper  remedy.— 
Lnnsford  v.  Dletrloh,  (Ala.)  9  So.  W. 

Kaliee  and  probable  cause. 

2.  A  charge  that,  if  the  Jnir  believe  the  facta 
warranted  tiie  arrest  of  plalntUt,  they  will  make 
allowance  for  the  excitement  under  which  the 
prosecution  was  instituted,  was  properly  refused, 
in  the  absenoe  of  any  evidmoe  of  ezcitemenL— 
Lnnsford  v.  Dietrich,  (Ala.)  9  Bo.  8DB. 

8.  A  charge  "that,  in  respect  to  a  criminal 
prosecution,  probable  cause  Is  conduct  of  the  ac- 
cused tending  to  show  that  the  prosocatioa  was 
undertaken  from  public  moUves, "  Is  defective, 
since,  though  undertaken  from  public  motives,  it 
might  bo  iMsed  on  facts  which  would  not  war- 
rant a  reasonable  man  in  beginning  a  proaeoa- 
Utm.— LnnsfMTd  v.  Dietrich,  (Ala.)  9  So.  906. 

4.  In  an  action  for  malicious  iKtieeoutlon  a 
charge  that  asserts  defendant's  immunity  unless 
the  jury  And  he  bad  "no"  ground  for  the  prosa- 
cution  except  a  desire  to  Injure  ^^tlff  was 
properly  refused,  since  there  mlgnt  have  been 
other  grounds  falling  i>hort  of  the  probable  caoaa 
which  would  justify  the  prosecnuw. — Lnnsford 
V.  Dietrich,  (Ala.)  d  So.  806. 

6.  In  an  action  for  malicious  proaecutlon  in 
arresting  an  architect  for  laroeny  in  taking  plans 
away  from  a  building,  to  charge,  "if  the  facts 
and  circumstances  of  the  taking  and  carrring 
away  by  the  plaintiff  of  the  drawings  and  plans 
after  they  were  delivered  to  the  defendant  were 
oaloulated  to  produce  at  the  time,  in  the  mind  of 
a  prudent  and  reasonable  man,  a  well-grounded 
belief  or  suspicion  of  j^ainUirs  gidlt  at  laroeny, 
*  *  *  then  malioe  oannot  be  Inferred  or  im- 
plied from  the  want  of  [nrobablB  cause, "  is  erro- 
neous, because  It  Ignores  the  question  whether 
defendant  knew  and  honestly  believed  in  the 
facts.— -Lnnsford  v.  Dietrich,  (Ala.)  9  So.  306. 

6,  A  charge  that,  if  defendant  bad  contracted 
with  and  paid  one  K.  for  making  the  plans;  that 
plaintiff,  having  demanded  additional  compensa- 
tion of  defendant,  and  being  refused,  without  his 
consent,  destroyed  the  front  elevation,  with  the 
Intention  of  depriving  him  of  his  property, — this 
was  probable  cause  for  instituting  ptaintilTa  ar- 
rest on  the  oharge  of  larceny.  If  defendant  hon- 
estly believed  that  these  facts  oonstitnted  larceny, 
is  bad,  as  involving  an  Incomplete  definition  or 
larceny,  and  of  "that  belief  wbich  excluded  the 
conclusion  of  malice." — Lunsford  v.  Dietrich, 
(Ala.)  9  Sa  806. 

7.  A  request  to  charge  that  the  unconditional 
delivery  by  the  plaintiff  to  defendant  of  thedntw- 
ings,  and  the  suosequent  taking  and  destmctioa 
of  them  by  blm  without  defendant's  consent,  was 
a  trespass,  and  if  secretly  done  constituted  twob- 
able  cause  for  his  arrest,  was  properly  refused 
wheo  there  was  no  evidence  that  the  plana  were 
secretly  carried  away.— Lonafwd  T.  Dietrich. 
(Ala.)  9  So.  308. 

ti.  A  charge  "that,  assuming  the  evidence  In 
this  case  to  be  true,  malice  of  defendant  uannot 
be  inferred;  the  burden  was  on  the  plaintiff  to 
prove  it,"— Is  bad,  as  it  assumes  either  that  there 
waa  no  erldenos  of  a  want  of  probable  caaae^  er 
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that  nalloe  coald  not  be  Inferred  from  the  sb- 
aenneof  such  oavae.— Loiufcffd  T.  Dietrich,  (Ala.) 
9  So.  308. 

9.  A  charge  <*tbat  If  defendaiit  acted  under 
the  heneat  helief  that  the  plaiatifl  was  gnilty  of 
the  offense  of  laroeny,  with  which  he  was 
chaived,  then  the  }arr  must  find  for  the  defend- 
ant, "  is  defeotire,  as  ignoring  the  necessity  that 
the  belief  should  Debased  on  facts showlnc  prob- 
able cause.— Lunsf(»rd  r.  Dietrich,  (Ala.)  9  So. 
306. 

Evidence. 

10;  Plaintiff,  an  architect,  while  employed  by 
one  R.,  another  architect,  whom  defendant  had 
employed,  made  plans  for  defendant's  building, 
and  before  the  completion  became  R.'s  partner. 
It  was  agreed  between  R.  and  plaintiff  that  de- 
fendant Mhouid  pay  a  port  of  the  oommiasions  to 
plaintiff,  and  upon  bis  refusal  plaintiff  took  the 
plans  from  the  building,  and  destroyed  them. 
He  was  arrested  for  larceny  and  acquitted,  and 
■ned  for  malioioos  proseoutlou,  fl. ,  as  a  witness 
was  asked  how  muoh  he  owed  the  plaintiff  when 
their  partnership  was  dissolved,  and  "wnat  was 
the  effect  on  the  progress  of  the  building  by  the 
destmction  of  the  plans."  field  Irrelenatk— 
Lonsfbrd  r.  Dietrich,  (Ala.)  9  So.  808. 

HANBAUUB. 

To  obtain  possession  of  goods,  see  BeoeiOtn,  7,  8. 

To  courts  and  Jadgea. 

1.  Mandamttt  will  not  He  to  compel  a  Judge 
to  raoate  an  order  setUng  aside  an  agreed  state- 
ment of  faots  on  motion  of  one  of  tbe  parties 
thereto.  The  ruling  must  be  reviewed  on  appeal 
from  final  Judgment.— Sz  parte  Hayea,  (Ala. )  9 
So.  166k 

8.  Tbe  sDpreme  coort  will  not  Issne  writs  of 
brohlbitiou  and  manckumiu*  to  a  district  Judge 
having  probate  jurisditn^lon  to  prevent  him  from 
causing  to  be  held  a  family  meeting,  composed 
«f  persons  designated  by  him,  on  behalf  of  an 
interdioted  person,  and  to  command  bim  to  ap- 

Kint  as  members  of  such  meeting  persona  whooi 
has  decided  should  not  form  part  of  It,  as  the 
ramedy  would  be  by  appeaL— State  v.  Voothles, 
<LB.)fiSo.  489. 

8.  Mandamug  does  not  lie  to  compel  a  Judge 
to  bear  and  determine  a  motion  wblch  he  has 
eremiled  on  thn  mnnd  that  he  has  no  Jurlsdio- 
Uon  to  entertain  It— Ex  parte  Hum,  (Ala.)  9  So. 
B15. 

i.  Mandamwi  will  not  issue  to  coerce  the  ex- 
ercise of  Judicial  disoretloQ  by  the  lower  court. 
—State  V.  King,  (La. ;  9  So.  040. 

To  secretary  of  state. 

&  HandamuM  will  lie  to  compel  the  aeore- 
tary  ot  state  to  publish  the  olDcial  Journal  of  the 
lee^slatura,  as  reouired  law.— Stater. Maun, 
(La.)  980/378.  — ™. 

To  recorder  of  mortgages. 

0.  The  mortgage  securing  sbures  of  stock  of 
the  Oonaolidated  Association  of  the  Fluiters  of 
Louisiana  being  eztlngulsbed  by  rraaon  of  the 
^esoriptiOD  of  tiie  demands  of  the  association 
against  tbe  shareholders,  the  reocnder  of  mort- 
gages may  be  coerced  by  mandamus  to  cancel 
the  inscription  thereof  nom  the  mwtgaga  rec- 
orda.— State  Consolidated  Aaa*ii  of  FlaQters, 
(Lb.)  0  So.  864;  Id.  686. 

To  corporations. 

7.  Intheabeenoeof  a  lawor  a  mlettf  the  rail- 
road oommlssIOD  prescribing  the  trpeto  be  used 
in  printing  schedules  of  rates  to  be  posted  by 
railroad  companies  In  their  stations,  the  supreme 
ooort  cannot  by  mandamut  direct  In  wtkat  alio 
npe  they  shall  be  printed.— State  T.  Fansacola 
&  A.  R.  Co.,  (Fla.)  9  So.  89. 

8.  Handamua  to  compel  a  water  company  to 
change  the  location  of  pipes  which  obstruct  tbe 
flowof  waterinthesewerswill  be  granted,  though 
the  pipes  were  originally  laid  with  the  oonsent 
of  the  tity*  without  regard  to  tha  qnestlon  of  the 


city's  liabllify  for  the  vxpenao  of  relocation.— 
CiQr  Council  of  Xontgomerr  r.  Gurital  Citr  Wi^ 
ter  Ca.  (Ala.;  9  Bo.  Sn. 

Frooadnre — Betum. 

9.  When  the  charge  In  the  return  of  the  see- 
retairy  of  state  in  a  TTiandamiw  proceeding  to 
compel  him  to  publish  aa  amendment  to  the  eon 
stitution  voted  by  the  leglslntore  to  be  snbmlttel 
to  the  vote  of  the  people  Is  that,  on  aoconnt  of 
oertain  unauthorlied  amendments,  alterations, 
and  interpolations,  in  what  are  offered  in  evi- 
dence us  olUclal  Journals  of  lecrlsUtive  proceed  • 
Ings,  the  same  cannot  be  received  and  consid- 
ered, tlu)  ot^eoUon  goes  to  the  effect  ta  the  evi- 
dence, and  not  to  ita  admlssibiUty.— State  t 
Uason,  (La.)  9  8a  776. 

SeeZHvoFce;  Dmoer;  Homeatead;  Hu»band€md 
Wife. 

Settlements,  see  Huaband  and  Wife,  10. 

BCASTEB  Ain>  SEBVANT. 

Contrsot  of  hiring — Compensation. 

1.  In  an  action  for  work  and  lab^r  done,  the 
controversy  being  as  to  the  amount  of  oompen- 
satiou  agreed  upon,  defendant  introduced  evi- 
dence tending  to  show  that  at  the  time  of  the  con- 
tract plaintiff  was  not  in  sucb  health  and  physical 
condition  as  to  command  and  earn  thu  w&gea  be 
claimed  had  been  agreed  npon.  Meld,  that  it  waa 
error  to  allow  plaintiff,  In  rebuttal,  to  give  evi- 
dence his  condition  eight  or  ten  yeara  before. 
—Evans  r.  Horton,  (Ala.)  9  So.  68^ 

 Discharge. 

a.  One  mployed  and  paid  by  the  month  at  a 
fixed  rate  can  recover  for  a  whole  month  when 
discharged  withoutoause  near  tbe  middle  thereof.  * 
—ilosB  V.  Decatur  Land  Imp.  Co.t(Ala.)  9  Bo.  188. 

Froseontion  ficnr  enticing  away  serrant 
— Defense. 
8.  One  charged  wltb  the  offense  of  enticing 
a  minor  from  a  person  to  whom  \ts  mother  has 
hired  it  cannot  Justify  upon  the  ground  that  its 
father  Is  entitled  to  iu  services,  when  it  appears 
that  the  father  deserted  his  family  when  the 
child  was  two  years  old,  ud  has  sinoe  contrib- 
uted nothing  to  its  suppint.- Wlnslow  T.  State, 
(Ala.)  9  Bo.  728. 

Master's  liability  to  third  perstms. 

4.  The  defendant  was  using  on  the  streets  of 
a  city  two  heavy  iron  rollers  drawn  by  mules. 
The  driver  of  one  left  his  team  unhitohed  for  a 
abort  time,  and  went  to  assist  with  the  other 
roller.  Tbe  mutes  were  quiet  and  accustomed  to 
staud.  A  boy  five  year»  old  got  on  the  rollw, 
started  the  mules,  and  was  fatally  injured.  Held, 
that  tbe  driver  was  negligent,  and  the  defendant 
respcmsible  aa  his  maater.— Weaterfleld  r.  Levis, 
(La.)  9  So.  fiS. 

Negligence  of  master. 

5.  Where  the  evidence  leaves  the  cause  of  an 
Injury  unproved,  it  cannot  be  attributed  to  de- 
fendant's negligence.— Sauer  T.  Union  Oil  Co.. 
(La.)  9  So.  506. 

0.  Where  the  death  of  a  laborer  was  caused 
by  tbe  collision  of  a  hand-car,  on  which  be  was 
riding  by  direction  of  tbe  boas,  with  a  train 
which  tluiy  were  liable  to  mart  at  any  moment, 
In  connection  with  the  absence  of  flagmen,  plain 
tiff  was  properly  allowed  to  show,  us  bearing 
on  the  question  of  negllgenoe,  the  s|ieed  at  which 
a  band-car  is  ordinarily  run,  and  Uiat  at  which 
it  was  run  at  the  time  of  the  accident.  —Richmond 
ft  D.  R.  Co.  V.  Hammond,  (Ala. )  0  So.  577. 

7.  In  an  action  by  a  brakeman  against  a  rail- 
way company  for  negligence  in  allowing  a  rock  to 
project  too  far  in  one  of  its  cuts,  a  count  sufiicient* 
ly  alleging  such  negligence  was  not  demurrable 
because  It  also  purported,  but  failed,  to  charge 
negligence  on  tbe  part  of  tlw  ooodaotorin  ordering 


Digitized  byV^OOgl 


180 


DTDEX. 


pUlDtiff  to  ascend  to  the  top  of  tha  train  at  the 
point  of  the  defect,  since  the  oompany  waa  liable 
without  the  coootirring  negfUffence  of  the  coaduot- 
or.— Georgia  Fac.  By.  v.  Davis,  (Ala.)  9  So.  m 

Negligence  of  master — Dangerous  prem- 
ises. 

8.  Wheroit  is  customaryfiv  brakemen  In  the 
patfraiDanM  of  their  dntioB  to  MoODd  ana  deaoend 
mm  VbB  tops  of  oars  by  side-ladders,  while  the 
tr^n  is  to  motion,  the  company  Is  bound  to  main- 
tain its  road-way  fr«e  from  projectionB  which  en- 
dftDger  them  while  so  doing.— Georgia  Fao.  Ry.  r. 
Dails,  (Ala.)  9  Bo.  m 

0.  ^  an  aoUon  by  a  bralceman  against  a  rail- 
way company  for  negligence  in  allowing  a  rook 
to  project  too  far  In  one  of  its  cnts,  an  aliegatioii 
that  plaintiff  was  in] ured  because  defendant  al- 
lowed Its  road-way  to  become  so  "greatly  out  of 
repair,  unsafe,  and  dangerous"  that  "by  reason 
thereof  the  plaintiff,  while  in  the  performanoe  of 
his  duties  as  *  *  *  brakeman,  wasTiolently 
•trook  against  a  projacting  rook,"  sufficiently 
stated  tha  defect  r^ed  upon.— Oeco^  ^o.  By. 
T.  Davis,  (AU.)  9  So.  863. 

 DefeotiTO  appUanoes. 

10.  In  an  action  under  Code  Ala.  I  SR90,  lor  in* 
Juries  to  an  employe  resulting  from  defective  ap- 
pliances, where  toe  oomplaint  alleges  that  the 
defect  arose  from  defendant's  negligenoe,  It  is 
immaterial  how  longit  existed  before  the  acci- 
dent.—Louisville  STS.  B.  Co.  T.  Hawkins,  (Ala.) 
»  So.  27L 

11.  An  averment  that  a  defect  had  not  been 
dlsoovered  or  remedied,  owing  to  defendant's 
negligence.  Imports  that  it  had  existed  long 
enough  to  have  been  discovered  and  remedied, 
had  defendant  used  due  care. — Louisville ScN.R. 
Co.  V.  Hawkins,  (Ala.)  9  So.  371. 

13.  Though  a  railroad  oompany  is  not  bound 
to  adopt  every  new  invention,  It  is  bound  to  dis.' 
oontinue  old  and  iosecure  methods,  and  adopt 
such  improvements  as  are  io  ordinary  ase  by 
prudently  conducted  roads,  and  the  tesumony  of 
expert  witnesses  is  admissible  to  show  that  the 
appliances  adopted  are  such  as  azo  usually  used 
Ml  woll-reeulated  roads.— JEUobinond  &  D.  B.  Co. 
T.  Jones,  (Ala.)  9  Bo.  370. 

18.  Where  an  alleged  defect  in  the  machinery 
did  not  arise  from  and  was  not  permitted  to  con- 
tinue through  the  negligenoe  of  the  master  or 
his  employes,  there  can  be  no  recovery  for  in- 
juries to  an  emplqjreoaused  bytheallwed  defect 
— Anniston  Kpe- Works  v.  Dickey,  (iia.)  0  So. 
790. 

 Pleading  and  proof. 

14-  In  an  action  for  personal  Injuries  against 
a  railroad  company  by  a  servant  employed  on  a 
gravel  train,  there  can  be  no  recovery  on  proof 
of  defendant's  negligence  in  not  having  a  sulB- 
cient  number  of  men  on  the  train,  where  the 
only  n^ligence  alleged  in  the  declaration  is  in 
the  employment  of  one  of  the  men,  who  was  in- 
efflolenL— Farrish  v.  FensacoU  &  A.  B.  Co., 
(Fla.)  9  So.  096. 

15.  In  an  action  against  a  railroad  oompany 
under  Code  Ala.  i  2590,  for  injuries  to  a  fireman 
in  a  boiler  explosion,  where  the  complaint  uounts 
upon  the  defective  condition  of  the  boilerand  the 
negllgeaoe  of  the  engineer,  it  is  proper  to  refuse 
to  direct  a  verdict  for  defendant  where  there  is 
■ome  evidence  to  sustain  bothcounts.—EUobmond 
ft  D.  B.  Co.  V.  Black,  (Ala.)  9  So.  568. 

 Iiimiting  liability. 

16.  A  railroad  company  cannot,  by  its  contract 
of  employment,  exempt  itself  from  liability  for 
injuries  that  may  be  caused  by  its  negligence. — 
lUcbmoQd  &  D.  R.  Co.  v.  Jones, (Ala.)  9  Bo.  276. 

Negligenoe  of  vioe*  principal. 

17.  Under  Code  Ala.  S  '2590,  subds.  3,  6,  mak- 
ing a  master  liable  for  injuries  toa  servant  in  the 
coarse  of  his  employment  when  the  injury  is 
caused  by  reason  of  the  negligence  of  a  person  in 
the  master's  employ,  who  hassuporiateadeuce in- 
trusted to  him,  while  in  the  exorviae  of  such  su- 


perlDtendenoe,  or  while  in  chargeof  a  oaror  train 
on  a  railroad  track,  arailroad  oompany  is  liable  for 
the  death  of  a  lalX)rer  caused  by  the  collision  of 
a  hand-car,  on  which  he  was  riding  1^  direotloa 
of  the  boss,  with  a  trslu  whldi  th^  waro  liable 
to  meet  at  any  moment,  but  which  the  boss  had 
failed  to  prepare  for  by  stationing  flagmen  in 
front  of  the  car,  as  wesoribed  by  the  mlee  of  the 
road.— RioiuQond  tso.  B.  Co.  v.  Hammond,  (Ala.) 
9  So.  err. 

18.  VoT  the  purpose  of  proving  that  snperln- 
tendenoe  was  intrusted  to  the  bow,  and  that  ha 
had  control  of  the  hand-oar,  evidenoe  that  beem- 
pioyed  laborers,  and  exercised  oontrol  over  than, 
was  properly  admitted.— Richmond  ft  D.  B.  Co. 
V.  Hammond,  (Ala.)  9  So.  677. 

Negligenoe  of  fellow-servantB. 

10.  The  engineer,  fireman,  brakemen,  and 
shoveiers  on  a  gravel  train,  engaged  in  loading, 
hauling,  and  unloading  gravel  in  repair  of  tb» 
road-bed,  are  fellow-servants,  and,  in  the  ab- 
sence of  a  statute  imposing  such  liability,  the 
rMlroad  company  is  not  liable  to  one  oi  the 
shoveiers  for  personal  injury  received  ia  ooose- 

Sience  of  Uie  negligenoe  of  the  engineer  ia  pot- 
ng  the  handling  of  liis  engine  in  the  bands  of 
his  fireman.-  Farrish  T.  Fensaoola  ft  A.  JEL  Co., 
(Fla.)  9  So.  696. 

90.  Where  It  Is  the  duty  of  firemen  to  receive 
signals  frtnn  switohmeo  ooupltng  and  nnoonpllng 
cara,  and  to  transmit  t^em  to  the  engineer,  the 
railroad  company  is  liable  forinjuriea  to  a  swit<A- 
man  caused  by  the  fireman's  failure  to  transmit  a 
signal.— Kiohmond  ft  D.  B.  Co.  T.  Jones,  (Ala.) 
9  Bo.  279. 

HI.  Prior  to  tba  enactment  of  Laws  Fla.  1887, 
o.  8741,  creating  such  liability,  a  master  waa  not 
liable  to  one  servant  for  personal  injuries  received 
in  the  course  of  his  employment  through  the  neg- 
ligenoe of  a  feUow-servant,  when  engaged  in  a 
common  wwk,  or  la  the  same  general  tmdertak- 
ing.— farrish  r.  faasaoola  ft  A.  B.  Cow,  CVia.) 

33.  A  Bteam-orane  operated  bj  a  fellow-serv- 
ant of  plaintiff  was  moving  a  heavy  iron  btir, 
which  waa  accidentally  tnought  in  oimislon  with 
another  bar,  Uuowlng  It  agauut  lAalntiff.  The 
latter  knew  that  tlie  crane  was  being  used.  The 
fellow-servant  knew  of  plaintiffs  knowledge, 
that  plaintiff  was  required  to  tie  on  the  lookout 
for  the  crane,  and  that  he  had  always  previously 
got  out  of  its  way.  When  tha  fellow-servant 
saw  plaintiff's  danger  he  called  to  him  and  used 
ev^y  effort  to  stop  the  crane.  Held,  that  it  can- 
not bo  said  that  bis  negligenoe  was  so  willful  or 
wanton  as  to  avoid  the  efleot  of  plainUfr'a  ocm- 
trlbutory  negllgrooa — fipe-Works  t. 
Dickey,  (Ala.)  9  So.  m 

 Action  by  parent  for  deatb  of  child. 

28.  Coder  Code  Ala.  {  3588,  providing  that 
whan  the  death  of  a  minor  child  Is  caused  by  the 
negligence  of  any  oorporation,  or  Its  servants, 
the  father  may  recover  damages,  the  father  is  ea- 
tltled  to  recover  toe  the  death  of  his  minor  son, 
employed  bya  railroad  oompany  without  his  con- 
sent, caused  by  a  fellow^ervant's  negligeooe^ 
Uiough  the  son  may  have  been  gnlltv  of  contrib- 
utory negligence.— WiUlams  T.  Doutk  ft  N.  A.  B. 
Ca,  (Ala.)  9  So.  77. 

Contribntory  negligenoe. 

34.  A  steam-crane  operated  by  a  fellow-serv- 
ant of  plaintiff  was  carrying  a  heavy  iron  bar, 
which  WHS  accidentally  brought  in  collision  with 
another  bar,  thivwing  it  against  plaintiff.  The 
steam  crane  had  "the  right  of  way"  over  the 
hand-crane  which  plaintui  was  worxing,  and  it 
was  the  duty  of  those  working  the  lattw  to  bo 
on  the  lookout  for  and  keep  out  of  thewi^  of  the 
steam-crane.  Plaintiff  testified  that  he  '*knew 
the  crane  was  liable  to  come  at  any  time,  and 
pretty  fast. "  Plaintiff  had  been  advised  not  to 
work  at  the  place  latere  1»  was  injured,  but  to 
wait  about  10  mtootes,  vhen  the  steam-crane 
would  have  finished  Its  work.  He  was  warned 
of  its  approach  in  time  to  get  out  of  the  way,, 
but  made  no  effort  to  eeoape,Aa  others,  similarly 
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exposed,  did  in  safety.  Held,  he  was  jfuilty  of 
«ODtributoiy  negliKence,  and  coald  not  recover. 
— Anniston  Pipe- Works  v.  Dlokey,  (Ala.)  9  So. 
720. 

25.  The  fact  that  the  employe's  Injartes  re- 
flulted  from  his  violation  of  a  rale  nromulgated 
by  his  employer  is  not  suEBcicot  to  chanre  him 
with  contributory  negligence,  and,  in  a  plea  set- 
ting up  this  defense,  failure  to  aver  knowled^ 
of  8UCO  rale  renders  the  plea  demurrable.— Louis- 
vUle  &  K.  a  Co.  T.  Hawkins,  (Ala.)  9  So.  m. 

SO.  A  role  of  a  railroad  oumpany,  prohibiting 
switchmen  from  going  between  cars  to  couple  or 
uncouple  them,  cannot  be  invoked  to  defeat  the 
action  of  aswltchman  foriojuries  sustained  when 
coupling  cars  while  standing  on  a  running-board 
pat  on  the  tender  of  an  engine  for  switchmen  to 
ride  on.— Richmond  &  D.  R.  Ck>.  v.  Jones,  (Ala.) 

9  so.m 

27.  Where  there  Is  evidencfl  that,  If  an  or- 
aer  of  a  conductor  of  a  freight  train  to  a  brake- 
man  to  go  on  the  roof  of  a  car  had  been  executed 
on  the  Instant  the  accident  by  which  the  brake- 
man  was  lnliu«d  might  not  have  occurred,  fail- 
ure to  so  ezecate  it  is  not  negligence  on  the 
brakemaa*s  part  when  he  delayed  only  a  moment 
or  two  to  put  on  his  overcoat  and  gloves,  the 
weather  b<»ng  inclement.— Georgia  Fac.  Ry.  t. 
Davis,  (Ala.r9  So.  25S. 

28.  It  was  harmless  error  to  charge  tiiat  the  < 
brakeman  was  not  negligent  In  disregarding 
known  rules  of  the  company  if  the  condnctor  as- 
sentisd  thereto,  when  the  evidence  showed  the 
brakeman's  ignorance  of  such  lules. — Qeorgia 
Pac.  By.  V.  Davis,  (Ala.)  9  So.  253. 

29.  Although  2  rules  of  ^he  company  in  a 
book  oontaining  500  rules  required  the  constant 
presence  of  brakemen  at  the  brakes  on  top  of 
tbe  train,  a  brakeman  who,  in  accordance  with 
usage  and  with  the  conductor's  sanction,  re- 
mained in  tbe  caboose  a  part  of  the  time  during 
inclement  weather,  and  who  was  injured  while 
ascending  to  his  post  of  duty  In  accordance  with 
the  conductor's  order,  was  not  negligent  when 
there  was  no  evidence  that  he  was  ever  required 
to  learn  such  rules,  or  did  In  fact  know  of  them. 
-Ueotvia  Pac  Ky.  v.  Davis,  (Ala.)  9  So.  8S2. 

AsAnmptlon  of  risks. 

30.  An  employe  in  an  oil-mill,  who  is  direoted 
by  a  superior  to  go  to  a  distant  point,  with  no 
direction  as  to  the  route  to  take,  who  falls  to  in- 
quire, and,  without  the  direction  and  knowledge 
of  the  saperior,  selects  a  dangerous  route  through 
and  among  machinery,  when  there  were  othei' 
nafe  routes,  assumes  the  risk  of  resulting  injury. 
— Sauer  v.  Union  Oil  Co..  (La.)  9  So.  660. 

Ul.  Under  Code  Ala.  C  8600,  which  releases 
the  employer  from  liability  when  the  employe 
knew  of  the  defects  which  caused  his  injury,  a 
plea  is  bad  which  alleges  that  the  employeknew, 
"or  by  the  exercise  of  due  care  might  have 
known, "  of  the  defect. —IjonisTllle  ft  K.  R.  Co.  v. 
Hawkins,  (Ala. )  9  Bo.  271. 

88.  A  trainman  who  has  no  funotlons  to  per- 
form In  keeping  the  road-way  in  repair  is  not 
presumed  to  cave  knowledge  of  a  stoue  in  a  out 
projecting  over  the  roadway,  when  it  has  never 
been  imparted  to  him.— Georgia  Pac  By.  r.  Da- 
vis. (Ala.>  g  So.  S58. 

Measure  of  Damage 

Geo  Damageg. 


MECHANICS'  UBNS. 

F<ur  what  obtained. 

1.  Under  Laws  Fla.  1879,  c.  which  gives 
a  Hen  in  favor  of  every  person  who  shall  ^per- 
form labor"  on  a  railroad,  no  lien  can  be  award- 
ed to  a  oontraotor  employed  in  the  construction 
of  a  railroad  for  damages  sustained  by  him  from 
a  breach  of  theocmtract  \xy  the  railroad  company. 
— BL  Johns  ft  H.  R.  Co.  r.  Bartola,  (Fla.)  9  Bo. 


Enforcement— Decree . 

2.  Under  a  bill  in  ^uity  to  enforce  the  lien 
given  by  Laws  Fla.  1879,  c.  3132,  for  labor  per- 
formed on  a  railroad.  It  Is  error  to  render  a  de- 
cree for  a  larger  sum  than  is  claimed  by  plain- 
tiff It:  the  special  prayer  for  relief,  though  there 
Is  also  a  general  prayer  for  such  relief  as  plain- 
tiff shall  be  entitled  to,  and  tbe  bill  contains  gen- 
eral allegations  as  to  a  violation  ol  plaintiff's 
contract  by  tbe  railroad  company. — St.  Johns  ft 
H.  R.  Co.  T.  Bartola,  (FlfL)  0  So.  858. 

Minor. 

See  Qtiardian  and  Ward;  Parent  arid  Child. 


MOBTQAQES. 

See,  also,  Chattel  Mortgaoet. 

Compelling  cancellation  of  inscription  of  mort- 
gage, see  Mandamus,  6. 

Of  wife's  separate  estate,  see  Husband  and  Wiftt 
4,  5. 

What  ooDstitates. 

1.  CompliUnant,  having  a  right  to  Tedeem, 
within  the  statutory  period  of  two  years,  certain 

lands  from  a  Judicial  sale.  Induced  defendsntcor- 
poration,  through  its  secretary,  to  pay  the  iucum- 
urance,  and  take  from  the  holder  a  Quitclaim 
deed.  Ten  years  later  be  brought  a  bill  to  have 
such  deed  declared  a  mortgage,  and  swore  that 
he  procured  it  to  be  given  as  security  for  the 
loan.  Two  other  witnesses  testified  that  be  first 
offered  to  sell  tbe  land  to  the  company;  that  the 
secretary  declined  to  buy,  but  agreed  to  lend  the 
money  necessary  to  redeem,  and  allow  complain- 
ant to  keep  it  as  long  as  ne  wished,  at  10  per 
centum  interest  It  appeared,  however,  that  the 
company  was  a  borrower,  and  not  a  lecder;  that 
the  purchase  of  such  lands  was  within  the  scope 
of  its  business;  that  at  the  time  of  the  transac- 
tion the  secretary  wrote  to  an  agent  to  )>ay  the 
land  as  an  aooommodatlon  to  complainant,  so  as 
to  allow  him  to  redeem  within  two  years;  and 
that  at  the  end  of  two  years  complainant  aban- 
doned the  property  to  defendant.  Mo  adequate 
reason  for  the  delay  of  ten  years  was  given. 
Held,  that  the  evidence  was  insufficient  to  show 
that  the  deed  was  Intended  for  a  ntortgage. — 
Downing  v.  Woodstock  Iron  Co.,  (Ala.)  9  So.  177. 

2.  An  act  by  which  the  purchaser  of  land,  on 
which  the  vendors  have  vendors'  privileges,  and 
a  special  mortgage  to  secure  the  parchase-money 
notes,  ostensibly  sells  the  land  to  his  vendors, 
reserving  a  right  to  redeem  within  a  certain 
time,  and  takes  tbe  notes  canceled,  tfaongh  not  a 
sale,  is  not  a  mortgage,  but  a  dntUm  en  paie- 
ment.— EeoQgh  v.  H^ers,  (La.)  9  So.  91X. 

Lien. 

8.  The  law  requiring,  for  the  preservatioii  of 
mortgages,  that  the  creditor  shall  reinsoribe  the 
evidence  of  his  mortgage  within  10  years  after 
the  original  Inscription-  has  been  made,  is  per- 
emptory, la  cases  of  successions,  whether  solvent 
or  not;  bnt  though  tbe  creditor  by  failure  to  re- 
Inscribe  loses  his  mortgage,  he  may  remain  an 
ordinary  creditor. — Succession  of  Myrick,  (La.) 
9  So.  498. 

Sights  of  mortgagee— Payment  of  tazeo. 

4.  While  a  mortgagee  may  pay  taxes,  and  be 
subrogated  to  the  rights  of  the  state  where  the 
proceeds  of  the  mortgaged  property  are  mar- 
shaled for  distribution,  this  cannot  be  done  with- 
out clear  proof  of  taxes  having  been  paid,  with 
the  amounts  and  years  stated.- Brady  v.  His 
Creditors,  (La.)  9  So.  59. 

Mortgagee  In  possemion  —  Bight  to 
crops. 

5.  In  anticipation  of  a  foreclosure  by  the 
first  mortgage  (reditor,  the  debtor  consented  to 
his  taking  possession  and  cultivating  the  land  on 
his  own  account.  His  mortgage  was  foreclosed, 
and  tbe  property  adjudicated  to  him.  A  higher 
bid  was  madia  by  the  seccmd  moitgage  oredltori 
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Imt  it  wu  rejected  because  aocompanled  with  a 
denuuid  that  tbe  crop  tfaea  ob  the  land  should  be 
■old  with  it  Tlie  crop  did  not  pay  the  cost  of 
onltintlnff  it  The  second  mortimte  creditor 
aaed  tbe  seizing  creditor  and  the  sheriff  tor  dam- 
ages to  Uie  amcmat  of  his  debt,  alleging  that 
their  refusal  to  sell  the  crop  with  the  land  had 
resulted  in  the  loss  of  his  debt  Held,  that  the 
drop  Inured  to  tbe  benefit  of  all  the  mortgage 
creditors,  but  the  seizing  creditor  was  entitled  to 
be  reimbursed  for  his  adranoes  in  raising  the 
crop;  that  the  sale  could  not  be  oonstrued  aa  a 
oonventional  sale  eztinguishiog  the  mortgage; 
and  that  the  crop  should  have  t>een  sold  wIUl  the 
land,  bat  the  second  mortgage  creditor  had 
abandoned  the  rigbt  to  be  placed  in  possession 
of  tlie  proper^  as  the  highest  and  best  bidder.— 
Oailiber  r.  Davidson,  (I^)  9  So.  114. 

ABSignment  of  mortgage. 

0.  A  mortgagor  cannot  impeach  the  ralidlty 
of  an  assignment  of  tbe  mortgage  by  his  mort- 
gagee, and.  In  an  action  of  ejectment  by  tbe  pur- 
chaser at  tbe  mortgage  sale,  It  is  proper  to  ex- 
clude evidence  that  there  was  no  consideration 
for  such  anaasignmeDt— Johnson T.  Beard,  (AU.) 
«Bo.fi86. 

TvttDStar  of  mortgaged  property. 

7.  Where  the  legal  mortgage  in  favor  of  a 
minor  on  the  property  of  his  tutor  has  been  can- 
celed and  erased  from  the  records  by  the  final 
derate  of  the  coort  seised  with  Jurisdiction 
thereof,  in  proceedings  regular  on  their  face, 
and,  with  the  advice  and  consent  of  a  family 
meeting,  a  special  mortgage  has  been  substitut- 
ed th^efor,  subsequent  purchasers  in  good  faith 
of  the  property  will  be  protected,  and  cannot  be 
aflfiotea  by  charges  of  fraud  and  conspiracy  In  the 
proceedings,  to  which  they  were  not  parties, 
and  of  which  they  were  ignorant— Golaing  t. 
Oolding,  (La.)  SBo.  638. 

Payment  and  discharge. 

8.  Money  derived  from  rents  conveyed  by  a 
mortgage  must.  In  the  absence  of  any  contrary 
agreement  be  applied  by  the  mortgagees  towards 

Symeot  of  such  mortgage,  and  not  to  the  f(atlB< 
;Uon  of  other  Indebtedness  of  ttie  mortgagor,— 
Darden  t.  Oorson,  (Ala.)  9  So.  278. 

0.  A  mortgagor  delivered  to  the  mortgagees 
a  check  which  he  had  procured  from  a  hook  on 
his  own  note,  and  the  mortgagees  gave  him  a  re- 
ceipt In  full  of  his  account,  and  paid  him  in  money 
the  difference  between  the  amount  of  the  cfaecB 
and  the  amount  of  the  mortgages.  The  mortgages 
were  not  canceled,  but  turned  over  to  the  Duik 
by  the  mortgagees,  as  a  subsisting  obligation, 
and  none  of  the  parties  understood  that  the  mort- 
gages had  been  discharged  by  the  transfer  of  the 
check.  Held  that,  thongh  the  transaction  amount- 
ed on  Its  face  to  a  payment  of  the  mortgages, 
equity  would  consider  it  as  an  assignment  to  the 
bank,  and  that  a  foretdosure  the  bank  would 
not  t>e  enjoined  on  Ute  ground  that  this  transac- 
tion extlagiilshed  the  mortgages,  especially 
where  the  mortgagor  in  his  pleadings  made  no 
claim  to  this  effect  did  aver  that  tJie  mort- 
gage debt  had  been  fully  paid,  if  usurious  charges 
were  rejected.— Morris  v.  Alston,  (Ala. >  0  So.  315. 

10.  Nov  can  the  bank  treat  the  transaction  as 
eztinguistUng  the  debt  due  the  mortgagees,  and 
yet  keep  the  mortgages  alive  as  a  security  for 
tbe  note  executed  to  it  by  the  mortgagor,  as  a 
mortgage  cannot  by  a  parol  agreement  oe  so  al- 
tered in  its  operation  as  to  stsiid  as  security  for 
a  new  debt  different  in  character  and  amount 
from  that  mentioned  in  the  Instrument  Pay- 
able at  a  different  Ume  and  to  another  iierson, 
especially  where  the  conduct  of  the  parties  at  the 
time  of  the  transaction  evidenced  no  such  under- 
standing.—Morris  v.  Alston,  (Ala.)  9  So.  815. 

Foreclosure. 

11.  I<and  was  conveyed  to  R.,  u  trustee,  to 
use  in  saob  manner  as  should  seem  best  for  the 
benefit  of  his  cblidren,  free  from  all  restraint 
With  power  to  sell,  and  reinvest  the  proceeds  so 
a»  to  protect  the  oroperty  in  favor  oi  bis  chil- 


dren. After  the  father's  death,  U. ,  one  of  the 
children  who  was  of  age,  conveyed  her  interest 
to  J.,  another  of  the  obildren,  ana  he,  being  also 
of  age,  then  mntgaged  all  his  Interest.  Held 
that  ell  the  ohlldren  having-  arrived  at  majority 
whena  bill  to  fOTeclosewas  filed,  the  trust-estate 
had  ceased,  or,  at  least  the  ioterest  mortgaged 
having  been  conveyed  after  the  equitable  owners 
thereof  had  arrived  at  age,  it  oonld  be  reeched 
by  foreclosure  of  the  m<Hrtgage.— Christian  v. 
American  Freehold  Land  Mortg.  Co.,  (Ala.)  9  So. 
219. 

19w  The  conveyance  of  M.'s  Interest  to  J.,  the 
mortgagor,  Is  sufficiently  alleged  In  a  bill  to 
foreclose,  which  avers  that  on  a  certain  day  said 
M.  executed  a  deed  to  said  J.,  purporting"  to 
convey  to  said  J.  all  her  (U.*b>  right  and  interest 
In  the  lands  described  In  the  mortgage,  and 
which  further  avers,  "on  information  and  belief 
and  the  advice  of  counsel, "  that  said  deed  did 
conrey  all  her  right  title,  and  interest — Chris- 
tian T.  American  Freehold  Land  Mortg.  Co., 
(Ala.)  9  So.  919.  1 

 Ii^unotion. 

18.  Inasufttoenjcdn the foreclosnreof  amort- 
gage,  evidence  as  to  a  promise  or  agreement  on  the 
part  of  the  mortgagee,  since  the  execution  of  the 
act  of  mortgage,  to  grant  time,  is  inadmissible,  in 
the  atmenoe  of  any  averment  to  that  elleot  in  the 
piaintlff>s  petition.— Tenney  v.  Abraham,  (La.)  • 
So.  40. 

14.  In  an  Injunction  suit  against  a  seizure  and 
sale  of  mortgaged  property,  no  evidence  of  aa 
agreement  to  grant  time,  of  date  prior  to  that  of 
the  note  and  mortgage  sought  to  l>e  foreclosed,  is 
admissible  to  vary.or  contradict  tbe  aame.  In  tlia 
absence  of  allegation  of  fraud  or  error.— Taaney 
T.  Abraham,  (La.)  9  So.  4a 

Hedemption. 

16.  Whf>re  land,  sold  under  a  mortgage  given 
Individually  by  the  members  of  a  partnership  to 
secure  a  piutnershfp  debt,  was  the  property  of 
one  partner  only,  a  creditor  having  a  Judgment 
against  such  partner  alone  may  redeem  from  the 
sale,  under  Code  Ala.  1886.  %  1888,  declaring  that 
"all  Judgment  creditors  of  the  debtor"  may  re- 
deem.—Florence  Land,  Uin.  ft  MannTg  Co.  v. 
Warren,  (Ala.)  9  So.  SSL 

16.  Where  partnership  land  has  been  sold  un- 
der a  power  in  a  mortgage,  one  partner,  after 
dissolution,  has  the  right  to  redeem  the  whole, 
after  which  his  rights  and  those  of  the  oUmf 
partner  in  the  land  must  be  adjudicated  in  a  sep- 
arate action.— Lehman,  Durr  ft  Co.  t.  Moore, 
(Ala.)  9  Ho.  590. 

17.  Where  one  of  the  purchasers  under  a 
mortgage  resides  in  the  same  town  witti  the  mort- 
gagor seeking  to  redeem,  it  Is  no  excuse  tor  fail- 
ure to  malka  tender  before  bringing  sail  that  tiie 
deed  to  saob  purchasers  was  not  pnt  on  record,  so 
that  plaintiff  oould  not  ascertain  the  amotmt  nald 
thereon.- Lehman,  Dorr  ft  Co.  T.  Vxnao,  (Ala) 
9  So.  890, 

18.  Nor  Is  It  a  snffldent  ezcose  fliat  one  Uw 
purchasers  lived  in  a  different  town  from  pl^o- 

tlffj  and  that  some  of  the  members  of  the  firm  to 
which  the  land  had  been  leased  were  non-resl- 
dents.— Lehman,  Durr  ft  Co.  r.  Moore,  (Ala.)  9 
So.  590. 

19.  Nor  is  It  such  an  excuse  to  allege  that  the 

tmrchasers  had  leased  the  land  and  given  tbe 
essees  an  option  to  purcbase,  and  that  plaintiff 
was  ignorant  whether  they  had  exercised  this 
option,— Lehman,  Durr  ft  Co.  v.  Moan,  (Ala.)  9 
So.  S80. 

Sale  under  power. 

20.  Code  Ala.  $  1844,  provides  ^t  **wha« 
power  to  sell  lands  is  given  to  the  grantee  In  any 
mortgage,  »  *  •  the  power  is  part  of  the  se- 
curity, and  may  be  executed  by  any  peraoo 
•  «  «  who,  by  assignment  or  otherwise,  in- 
comes entitled  to  the  money  thus  secured. "  HehU 
that  an  assignment  of  "alt  our  rights  and  powers 
and  title  in  and  to  the  within  mcnrtgagesnd  note" 
was  sotBcient  to  authorize theayalgnee  to  execute 
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a  power  of  sale  contain od  IntbemorUrage.— J6hn< 
•on  T.  Beard,  (Ala.)  9  So.  m. 

21.  Where,  at  a  sale  under  a  power  in  a  mort- 
gage, third  persons  purchase  the  land,  and  after- 
waroa  inform  ttie  mortgagee  that  they  cannot  pay 
tbe  parohaae  money,  wharenpoa  tiie  mortgagee 
agrees  to  take  the  uuid  at  tfielr  bid,  hat  there 
was  no  arrangement  whatever  between  him  and 
them  at  the  time  of  the  sale,  the  mortgagee  is 
not  a  purchaser  at  his  own  sale,  and  heaoe  the 
sale  is  effectual  to  out  oft  the  equity  of  redemp- 
tion.—Durden  T.  Whetstone,  (Ala.)  9  80.  170. 

23.  At  a  sale  under  a  power  in  a  mortgage, 
third  persons  purchased,  and  afterwards  Informed 
the  mortgagee  that  they  could  not  pay  the  pur- 
chase money,  whereupon  the  mortgagee  agreed  to 
take  the  land  at  their  bid.  Held,  that  the  heirs 
of  the  mortgagor  cannot  claim  that  their  equity 
remains  the  same  as  if  no  foreoloaure  had  taken 
I^ace,  beoanae  no  deed  waa  executed  or  posses- 
alm  talran,  ncv  a^  part  of  the  pnrcbase  money 
paid.— Dordeu  v.  Whetatone,  (Ala.)  9  So.  176. 

28.  A  mortgagor  who,  after  foreclosure  under 
the  provisions  of  the  mortgage,  and  sale  to  the 
mortgagee,  sells  and  couveys  the  land  to  a  third 
person,  cannot  elect  to  affirm  or  disaffirm  the  sale. 
—American  Freehold  Land  Uortg.  Co.  v.  Sewell, 
(Ala.}  9  80.  Itt. 

MultifariouBixeBa. 

In  pleading,  see  EguUy,  36-28. 

MXTNICIPAIi  OOBPOBATIONS. 

See,  also,  Countie»;  Schools  and  School-IXgtricta. 
ActioDs  by,  see  lATnitnUnn  t^Aetitm8,  6. 
Arrest  by  mayor,  see  False  ImprlMonment. 
Contracts  with  water  companiea,  see  Water  Com- 
pnntta. 

Recovery  of  damages  for  opening  street,  see 
Dedtciitinn,  3. 

Rights  of  assignee  of  illegal  eertifloate  of  Indebt- 
edness, see  Assignment. 

Ordinanoes. 

1.  Municipal  ordinances  creating  the  office,  eo 
nomine,  of  "chief  of  police, "  without  any  provis- 
ion of  law  authorizing  the  creation  of  such  office, 
and  assigning  to  U  duties  and  functions  that  have 
been  by  law  lodged  in  another  official,  are  ultra 
vires,  illegal,  and  void.— Attorney  General  v.  Con- 
nOEiL  (Fla.)  9  80.  7. 

&  Ajtordinanoewhlehprohibitadalrles within 
certain  designated  limits,  and  gives  the  city  oouo- 
dl  the  authority  to  grant  permission  to  carry  them 
OD  within  the  prohibited  limits.  Is  not  general  in 
its  operation  among  the  class  it  is  intended  to  af- 
fect, and  is  therefore  null  and  void.— State  v.  Hah- 
oer.  (La.)  9  So.  4S0;  Same  v.  Detauey,  Id.  481. 

8.  In  the  absence  of  an  epidemic  showing  an 
apparent  necessity  therefor,  an  ordinance  pro- 
hibiting any  onefrom  bringing  second-hand  cloth- 
ing into  a  town,  or  exposing  it  for  sale  therein. 
Without  famishing  woof  to  the  mayor  that  it  did 
not  oome  from  an  uiiBoted  dlstriot,  Is  not  a  valid 
exerolse  of  the  <diarter  power  to  establish  and 
enforce  qoarantine  regulations,  but  is  an  anrea- 
sonable  restraint  of  trade.— Town  of  ICfl>^tTlrrt 
V.  Slomberg,  (Biiaa.)  9  80.  897. 

 Building  regulations. 

4.  The  amended  charter  of  the  city  ot  Bir 
mingham.  (Bess.  Acts  Ala.  ISba^)  i  90,  aubd. 
14,  provides  that  the  mayor  and  aldermen  shall 
have  power  "to  establish,  regulate,  or  change  fire 
limits  within  said  city,  and  to  pass  all  laws  neo- 
essaiT  for  the  protection  of  said  city  against  fire, 
and  lor  this  purpose  may  remove  any  wooden 
bnildlng  or  structure,  paying  the  owner  therefor 
a  reasonable  price."  Held,  that  an  ordinance 
establishisR  fire  limits  and  prohibiting  the  erec- 
tion of  wooden  buildings  therein  is  valid. — Canepa 
V.  Ci^  of  Birmingham,  (Ala. )  9  So.  ISO. 

— —  Proseoution  for  TiolatioQ. 

B.  It  is  unnecessary  for  an  affidavit  filed  be- 
finra  the  recorder's  court  in  the  city  of  New  Or- 


leans, charging  the  violation  of  a  city  ordinance, 
to  set  oat  the  charge  In  the  manner  and  with  the 
circumstantiality  of  averment  of  a  criminal  in- 
dictment, and  an  affidavit  charging  defendants 
with  "Insulting  and  abasing"  affiant,  in  viola- 
tion of  a  named  ordinance,  is  aufficient— State 
7.  Dunbar,  (La. )  9  So.  492. 

Offioers — City  marshaL 

6>  The  olty  marshal  of  a  munidpality.  In  so 
far  as  the  authority  and  duties  of  his  offloe  are 

concerned,  occupies  the  same  relaUon  to  the  gov- 
ernmental affairs  of  the  municipality  as  a  sheriff 
does  to  his  county.  He  is  the  chief  executive  offi- 
cer of  the  municipality,  clothed  with  authority  to 
apprehend  offenders  against  Its  ordinances,  eta — 
Attorney  General  v.  Connors,  (Fla.)  9  So.  7. 

ContraotB. 

t.  Under  a  dtgr  charter  providing  that  the 
city  may  establish  water-works  or  contract  for 
the  furnishing  of  water  for  the  otty,  it  has 
power  to  make  a  contract  with  a  company  for 
such  privileges,  and  to  pay  a  monthly  rental 
therefor,  for  15  years;  and  its  authotfty  so  to 
do  is  not  restricted  by  section  9  of  the  charter, 
providing  for  the  levy  ot  a  tax  for  olty  purposes, 
and  that  the  city  shall  not  contract  any  debt  for 
ordinary  expenses  except  such  as  shall  be  paid 
out  of  the  current  revenues  of  the  year  in  which 
the  debt  la  contracted.— Capital  City  Water  Co. 
V.  Citr  Council  of  Montgomery,  (Ala.)  9  80.  348. 

8.  Where  a  city  cbaiter  confers  on  the  mu- 
nicipal authorities  the  power  and  duty  to  keep 
the  streets  in  repair,  safe  and  convenient  for  pub 
11c  use,  any  contract  by  the  ootmcll  vrlth  a  pri- 
vate corporation,  impairing  the  exercise  of  such 
power  and  duty,  is  void,  as  against  public  policy. 
—City  Council  of  Montgomery  t.  Capital  City 
Water  Co.,  (Ala.)  9  80.  889. 

9.  Where  a  contract  with  a  city  for  the  extln- 

?ul9hroent  of  fires  within  its  limits  has  been  faith- 
ully  performed  by  the  contractor,  the  city  cannot 
recover  moneys  paid  under  the  contract  becanse 
the  contractor  adopted  a  more  economical  mode 
than  that  stipulated  for  In  the  contract,  since  the 
essential  element  of  the  contract  is  the  extinguish- 
ment of  fires,  and  not  the  mode  of  performance. — 
City  of  New  Orleans  v.  Firemen's  Charitable 
Ass'n,  (La.)  9  So.  4S6. 

10.  Contracts  made  by  plaintiff  with  att  officer 
of  a  city,  who  had  no  authority  to  bind  the  munii:- 
ipality.  cannot  be  enforced  against  the  city,  al- 
though plaintiff  has  a  right  of  action  in  a  suit  upon 
a  qiuintum  Tnerult.— Condran  v.  City  of  New  Or- 
leans, (La.)  9  So.  31. 

Control  of  streets. 

11.  When  a  street  is  laid  out  oy  the  city  it  is 
DOt  essential  for  its  oontlnued  existence  that  the 
city  shall  Immediately  grade  and  improve  the 
street.  It  Is  discretionary  when  further  Improve- 
ment shall  be  necessary,  and  a  failure  to  Improve 
cannot  be  construed  as  an  abandonment  of  the 
street  so  as  to  justify  private  ownership  thereof. 
—Louisiana  Ice  ManuPg  Co.  T.  Cl^  01  New  Or- 
leans, (La.)  9  So.  21. 

12.  The  regulation  of  the  dimensions  of  squares 
and  the  width  ot  streets  is  amatter  within  munici- 
pal discretion,  which  will  not  be  Interfered  with, 
without  a  flagrant  abuse  of  this  discretion.- Louis- 
iana Ice  Manuf 'g  Co.  v.  City  of  Mew  Urleus,  (La.) 
9  So.  21. 

 Obstruction. 

18.  A  cl^  government  may  maintain  a  bill  In 
equity  to  restrain  the  contlnoanoeof  a  permanent 
obstruction  of  a  public  street,  as  that  constitntes 
a  public  nuisance.- Reed  t.  City  of  Binnlngbam, 
(Ala.)  9  So.  161. 

Defective  streets. 

14.  It  Is  negligence  for  a  city  knowingly  to 
allow  a  bole  throe  by  four  feet  across,  and  from 
four  to  six  feet  deep,  opening  Into  a  sewer,  to  re- 
main in  one  of  its  streets  near  the  sidewalk,  with 
no  railings,  light,  or  other  warning  to  travelers. 
~City  of  Birmingham  v.  Lewis,  (Ala.)  9  80.  243. 

15.  Erldraoe  oflsred  by  the  ol^,  as  an  excnsa 
tor  negligence  in  leaving  a  sidewalk  in  bad  re- 
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pair,  tendtnff  to  show  thai  It  had  no  toiKU  with 
which  to  repair  Its  streets,  but  not  ttMt  it  liad  ex- 
hausted all  its  means  of  raisin?  such  runds,  was 
immaterial,  and  properly  excluded. —Ci^  of  Blr* 
miogbam  y.  I^ewis,  (Ala.)  U  80.  343. 

Claims  against  oity— Bemedies  of  ovner. 

16.  The  owner. of  olainiB  against  a  city,  for 
which  he  holds  certificates  of  Indebtedness  which 
have  been  declared  illegal,  must  exiiaust  his  rem- 
edy against  the  debtor  before  he  has  a  cause  of  ao> 
tion  for  damages.— NeagasB  t.  City  of  New  Or- 
leans,  (La.)  9  £>.  2tk 

Certiflostes  of  indebtedness. 

17.  Certificates  of  indebtedness  of  the  city  of 
New  Orleans  caanot  legally  be  placed  in  circula- 
tion before  sigaing  the  reuetpt  required  as  a  con- 
dition precedent  by  the  ordinance  under  which 
they  are  issued.  Newgass  v.  City  of  New  Or- 
leans, ^  La.  Ann.  106, 7  So.  565.— Neogass  t.  City 
of  New  Orleans.  (La.)  9  Sa  Si. 

Application  of  rerenties. 

18.  Acts  La.  1ST7,  No.  SO,  which  provides  that 
the  city  of  New  Orleans  shall  devote  the  revenues 
of  each  year  to  the  expenses  of  ttiat  year,  is  not 
repraled  by  Acts  1886,  No.  L09,  and  Acts  1884,  No. 
88,  which  require  the  city  to  set  aside  20  per  cent, 
of  her  revenues  to  pay  for  permanent  improve- 
ments, and  the  debts  for  permanent  improvements 
of  one  year  cannot  legally  be  left  unpaid,  and  the 
"reserve  fund  "for  that  year  applied  towards  pay- 
ing the  improvements  made  In  a  previous  year. — 
Barber  Asphalt  Faviag  Co.  v.  City  of  New  Or- 
leans, (La.)  9  So. 

Fund  set  aside  for  permanent  improve- 
ments. 

19.  Coal  used  In  running  draining  machines  and 
lumber  in  making  repairs,  not  capable  of  being 
idenUfled  as  separate  improvements,  are  not "  per- 
manent improvements, "  within  the  meaning  of 
Acta  La.  18S6,  No.  109.  and  Acto  1884,  No.  S8,  which 
require  the  city  of  New  Orleans  to  set  aside  lo 
each  year  20  per  cent,  of  her  revenues  of  that  year 
to  pay  for  "permanent  improvements." — Barljer 
Asphalt  Paving  Co.  v.  City  of  New  Orleans,  (I.a.) 
9  80.  484. 

20.  The  SO  per  cent,  reserve  for  permanent  im- 
provements is  made  part  of  the  budget  by  the 
statutes,  snd  can  be  diawn  agaiost  by  special  or- 
dinances for  oermanent  improvements  during  the 
year,  althougn  not  made  part,  in  express  terms,  of 
the  annual  oudget  of  expenses. — Barber  Asphalt 
^ving  Co.  T.  City  of  New  Orleans,  (La.)  9  So.  464. 

NAVIGABLB  WATEBS. 
Bights  of  state  in  bed  of  stream. 

A  bill  in  equity  stating  that  a  certain  stream 
vrlthln  this  state  is  in  fact  navigable  for  the  pur- 
poses of  public  commerce,  without  any  direct  aver- 
ment that  the  state  is  the  owner  of  the  bed  of  such 
stream  or  of  the  deposits  therein,  does  not  allege 
the  title  or  right  of  the  state  with  such  sufficient 
certainty  as  would  warrant  th>)  granting  of  an  in- 
junction, therein  prayed,  to  restrain  the  removal  of 
phosphatlo  or  other  deposits  therefrom,  or  to  re- 
quire an  answer  to  such  bill,  A  demurrer  to  such 
bill  is  properly  sustained  on  the  ground  of  lasofB- 
dency,  uncertainty,  and  vagueness.  — State  t. 
Black  River  Phosphate  Co.,  (Fla.)  9  Bo.  aofi. 

NSaUGBKCE. 

Acoidants  at  orossings,  see  Railroad  Companies, 
©8-28. 

Contributory  negligence,  see,  also,  Master  and 

Servant,  24-29. 
Defective  streets,  see  Municipal  Corporations, 

14^15. 

Failure  to  deliver  telegram,  see  TelegrapK  Com^ 
j»mf«s. 

Fires  set  by  locomoUves,  see  RaUroad  ComfM' 

H(C«,  37-4.5. 

Injuries  to  passengers,  see  Carriers,  8-87. 

 persona  on  railroad  track,  see  Ra^troad  Vomr 

paitlen,  l&-aL 


Of  feltow-serraats,  see  Vaster  and  Servant,  19- 
28. 

master,  see  Master  and  Servant,  5-1& 
street-railroad  company,  see  Horse  and  Street 

RaUrnnd*. 

Tice-prinolpal,  see  3fa«ter  and  Servant,  17,  VL 

What  constitutes. 

1.  A  railroad  company  whose  freif^ht  trmtn 
derails  and  runs  into  an  adjoining  building,  caus- 
ing daniBRe  to  person  and  property  therein,  in  the 
alienee  of  justlflcation  and  without  contributory 
negligence  on  the  part  of  the  injured  pnr^.  Is 
guilty  of  gross  nagiigBnce,  and  liable  for  indem- 
nity.—Lone  T.  nflnols  Cent.  R.  Co.,  (Ia.)  9  So. 

fieo. 

Hemote  and  proximate  cause. 

2.  Proximate  cause  is  that  which  naturally 
ixoduces  a  given  result,— such  a  result  as  might 
be  expected  naturally  to  Bow  from  such  cause, 
and  BUgeeets  Itself  to  the  mind  of  any  reasonable 
man  as  likely  to  flow  out  of  the  performance  or 
non-performance  of  any  act.— Jacksonville,  T.  & 
K  W.  Ry.  Co.  V.  FeninsQlar  Land.  Tntisp.  & 
Manurg  Co.,  (Fla.)  9  So.  661. 

3.  'Whereapersondrivingonastreetisthrown 
from  his  wagon  by  the  wheel  running  Into  a  hole 
by  the  side  of  a  street-railway  track,  and  is  killed 
by  striking  bis  bead  on  a  loose  rail  and  protrodlBg 
spike,  the  railway  company  is  liable  for  his  death, 
its  negligence  in  having  its  track  in  bad  repair  be- 
ing the  proximate  cause  of  the  accident,  though 
the  city  was  also  neglisent  in  permitting  the  hole 
to  rem^  in  the  street.— Cline  t.  Crescent  CitgrlL 
Co.,  (La.)  B  80. 182. 

Dangerous  premises. 

4.  An  incline  or  apron  of  a  wharf,  with  an 
incline  of  9  feet  In  85,  and  not  intended  to  be 
walked  upon.  Is  not  a  a^e  place  to  walk  upon 
on  a  dark  night  after  a  rain,  and  those  who  vent- 
ure on  it  without  necessity,  at  such  time,  and 
when  made  slippery  by  the  rainfall,  cannot  re- 
cover damages  for  injuries.— De  Orny  r.  Aiken, 
(La.)  9  80.  747. 

Contributory  negligence. 

5.  The  burden  of  prorlng  oontribotory  neffll- 
genoe  Is  on  defendant. — (SeoTgia  Fae.  1^.  t.  Da- 
vis, (Ala.)  9  Bo.  2G2. 

-  0.  A  passenger  on  a  street-car,  fearing  tnat 
he  had  tsiken  the  wrong  car,  put  his  head  out  of 
the  window  to  ascertain  its  color  and  Identir^  it, 
and  while  so  doing  his  head  came  in  contact 
with  an  electric  light  pole.  He  then  sued  the 
electric  light  company  for  the  resulting  injuries. 
B.tld,  that  he  was  guilly  of  contributory  negli- 
gence, and  oould  not  recover.— Moore  v.  Edlscm 
Electric  Illuminating  Co.,  (La.)  9  So.  433. 

7.  The  defendant  left  unattended  in  a  afreet 
a  neavy  iron  roUa>  drawn  by  a  team  of  mules 
which  wore  not  hitched.  The  plaintiff's  non  was 
five  years  and  seven  months  old.  He  went  to 
school,  but  was  not  allowed  to  go  00  the  streets 
alone.  He  was  first  observed  pelting  the  mules. 
He  then  ran  to  the  roller,  and  begvi  to  climb  on 
it,  when  a  lady  called,  and  he  Jumped  down,  and 
ran  home.  F]:^e8ently  he  returned  and  again  be- 
gan to  mount  the  roller,  when  the  lady  again 
called  to  him.  He  got  down,  hut  he  again  got  oa 
the  roller,  and  started  the  mules.  ISeveral  per- 
sons ran  to  stop  them,  but  before  they  could  do 
so  the  boy  tried  to  get  down,  was  caught  by  the 
roller,  and  fatally  injured.  J7eld,  that  It  did  not 
appear  that  the  boy  had  been  wanting  In  such 

Erudence  as  could  have  been  expected  of  ooo  of 
is  age  and  capacity,  and  a  verdict  for  the  de- 
fendant should  be  set  aside.  Pb^tnbr,  J.,  aod 
Bbkmudibz,  C.  J.,  dissenting.  —  Westorflela  t. 
Levis.  (La.)  9  80.  68. 

Imputed  negligenoe. 

8.  Where  the  death  of  a  child  is  caused  by 
the  negligence  of  another,  the  contributory  neg- 
ligence of  its  parents  Is  not  imputed  to  it,  and 
is  no  defense  u>  the  right  of  action  for  the  dam- 
ages to  the  child,  which  passes  to  the  paiMita  \lf 
inheritance,  under  Acts  La.  1884.  Ho,  rL— West- 
erfleld  v.  Levis,  (La.)  9  Ha  8&~>  i 
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ST  AsstunlDET  that  the  negligenoe  of  a  lessee 
•f  ivopertyin  not  saving  It  may,  under  some  olr- 
oumstsDoes,  preclude  tbe  lessor  from  recovering 
from  a  person  whose  nefrligRnce  was  the  piozi- 
mate  cause  of  a  Are  by  whioh  it  was  destroyed, 
the  rejection  of  charges  to  such  effect  is  imma- 
terial to  the  dbfeodant  in  an  action  by  the  lessor 
of  such  loss,  if  the  testimony  shows  that  the 
lessee  not  only  endeavored  to  save,  bnt  actually 
saved,  some  of  the  proper^,  and  does  not  show 
that  any  partlcolar  propwty  destroyed  could 
have  been  saved  by  him  in  the  exercise  of  due 
diliffence.— JackBonrille,  T.  Sc  K.  W.  Ky.  Co.  t. 
Peolnsular  Ziand,  iMmsp.  ft  Hannf'g  Co.,  (Fla.) 

u  So.  eei. 
Pleading. 

10.  A  complaint  which  aUesfes  simple  n^U- 
gence,  without  averring  a  relationship  of  the 
parties,  which  would  create  a  duty  on  the  part 
of  defendant  to  use  a  lugh  degree  of  care,  is  in- 
sofBcient  on  demurrer,  and  cannot  be  cored  by  ev- 
idenoe  showing  such  relationship  after  a  de- 
mnrrer  has  been  overruled. —Ensley  Ry.  Co.  v. 
Cbewning,  (Ala. )  9  Bo.  453. 

11.  In  an  action  againat  a  stareet-railway  oom- 
pany  for  injuries  which,  the  oomtdalnt  alleges, 
were  due  to  tbe  willful  acts  of  de»ndant*B  serv- 
ants. It  is  error  to  refuse  to  chai^  that  under 
the  pleadings  plaintift  cannot  recover  forthe  sim- 
ple negligonceof  defendant's  servants.— HtgUand 
Ave.  &  B.  a  Co.  T.  Vriun,  (Ala.)  0  Ba  OW^ 

Evidence. 

12.  Negligenoe  maiy  be  Inferred  Inm  olrcnm- 
stances  adduced  in  evidence,  and  circumstantial 
evidence  alone  may  authorize  tbe  finding  of  neft- 
ligence.— Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
Peninsular  Jjand,  Trausp.  &  Munuf'g  Co.,  (Fla.) 
fi  So.  661. 

18.  In  an  action  against  a  street- rallnay  com- 
panyfor  injuries  due  to  the  insufficient  suriaoing 
and  ballasting  of  its  track,  evidence  of  the  con< 
dition  of  defendant's  tracks  from  one  to  Ave 
months  after  the  accident  occurred  is  admissible, 
where  there  is  further  evidence  that  there  had 
bera  no  change  In  their  condition  since  ttie  time 
of  the  accident— Birmingham  Unitm  By.  Co.  y. 
Alexander,  (Ala.)  9  Bo.  635. 

NEGOTIABLE  INSTItXTSIENTa 

Lost  note,  mtabUsbment  OT  copy,  see  Lost  /nctru- 
ments. 

Tailnre  to  fill  blanks. 

1.  Failure  to  fill  certain  blanks  left  for  pro- 
nouns In  the  printed  waiver  of  exemptions  in  a 
note  is  immaterial.  -Lesser  r.  Scholze,  (Ala.)  9 
So.  978. 

Agreement  for  attorney's  fees. 

8.  An  agreemoit  to  pay  a  note,  "with  an 
legal  or  other  expenses  oz  or  for  collection, "  cov- 
«rs  a  reasonable  attorney's  fbe  for  collecting.— 
UcOhee  v.  Importers*  &  Traders'  Nat  Bank, 
(Ala.)  9  Sa  73i 

Consideration. 

8.  The  assignment  of  an  interest  In  an  op 
tion  to  buy  land  is  a  valid  consideration  for  a 
note;  and  a  stipulation  that  the  payors  are  to 
share  In  the  pn^ts  of  a  sale  of  land  or  of  the  op- 
tion does  not  render  it  a  wagering  contract— 
Hanna  v.  Ingram,  (Ala.)  9  So.  631. 

^  In  an  action  on  a  note  given  for  an  inter- 
est In  an  option  on  the  sale  of  land,  a  refusal  of 
the  payees  to  account  for  the  profits  of  a  sale  of 
flve-aixtbs  interest  in  the  opUon  does  not  con- 
atitute  a  failure  of  consideration,  though  it  may 
be  a  propa>  aet  ofT.— Hanna  v.  [ngrara,  (Ala.)  9 
So.  OSl. 

Indorsement  and  transfer. 

5.  Under  Code  Ala.  1886,  S 176!;,  providing  that 
all  cootracts  for  the  payment  of  money  are  as- 
signable by  indorsement  so  as  to  authorixe  an  ac- 
tion thereon  by  the  indorsee,  the  written  concur- 
rence of  a  hosoand  to  tbe  indrasement  of  a  note 


held  by  his  wife  asp^eetransfms  the  legal  title, 
and  It  is  immaterial  that  such  concurrence  was 
made  after  maturity,  where  no  defense  is  shown 
to  the  note.— Keeble  v.  Jefferson  Connto  Sav. 
Bank,  (Ala.)  B  So.  583. 

0.  A  concubine,  suing  on  a  note  of  a  deceaaed 
party,  must  prove  that  she  gave  a  legal  consider- 
ation, and  an  indorsee  after  maturity  takea  sub- 
ject to  the  same  burden.— Bucoesaim  of  Coste, 
(La.)  9Bo.  d3. 

Demand  and  notioe  of  non-payment. 

7.  The  indorserof  a  note,  madefor  his  accom- 
modation. Is  not  discharged  from  liability  on  his 
Indorsement  by  failure  of  the  bolder  to 'demand 
payment  of  the  maHer,  and  to  give  auch  Indorser 
notice  of  non-payment.— Morris  v.  Blrmiiigham 
Nat.  Bank,  (Ala.)  9  So.  606. 

Actions  on. 

8.  Where  a  mortgage  to  secure  notes  oontem- 
poraneoualy  executed  provides  that  all  the  notes 
shall  become  due  on  default  in  the  payment  of 
either  of  them,  or  in  the  payment  of  taxes,  or  for 
Insurance,  on  such  default  the  notes  become  due, 
not  merely  for  foreolosnre  procieedings,  but  for 
general  purposes,  so  that  suit  may  be  brought  on 
any  of  them. — Chambers  v.  Marks,  (Ala.)  9  So.  74. 

9.  An  indorsee  of  promissory  notes  may  sue 
the  Indorser  before  suing  the  makers,  and  the 
latter  are  not  necessair  parties  to  tbe  suit- Mo- 
Qhee  T.  BiqmEten'  ft  Traders'  Hot.  Bank,  (Ala.) 
9  Bo.  784. 

10.  DnderCode  Ala.  1886,  {3594,  provldingthat 
actions  on  notes  most  be  prosecuted  In  the  name 
of  the  party  really  interested,  the  defense  to  an 
action  on  a  note  by  the  payees  nanied  therein,  that 
one  of  them  has  assigned  his  interest,  can  oe  made 
available  only  by  filing  a  verified  plea  denying 
his  interest — Banna  v.  Ingram,  (Ala.)  9  Bo.  631. 

11.  Code  Ala.  1886.  $  2594,  excepts  from  the 
above  rule  actions  upon  notes  payable  at  a  bank, 
which  mast  be  instituted  in  the  name  of  the  per- 
son having  tbe  legal  title.  Held,  that  an  actloB 
on  such  note  was  proper^  brm^^t  in  the  name  of 
the  payees  thereof,  althMigb  one  of  them  had  a»- 
signed  his  Interest  thereSn.— Hanna  t.  Ingran, 
(Ala.)  9  So.  621. 

 Defteues. 

13.  The  fact  that  a  note  for  rent  was  execnt 
ed  for  tbe  purpose  of  hindering  and  delaying  tbe 
creditors  of  the  tenant  is  no  offense  as  oetween 
the  parties  to  an  action  thereon.  — Giddena  t.  Boi- 
ling, (Ala.)  9  Bo.  427. 

13.  In  au  action  on  anote,  it  appeared  that  de- 
fendaut  had  arranged  with  his  creditors  to  exe- 
cute to  each  his  note  payable  a  certain  time  in 
fiUuro,  provided  they  all,  as  a  condition  preced- 
ent, would  sign  an  agreement  granting  exten- 
sions on  their  claims.  Held,  that  the  execution 
and  delivery  by  defendant  of  a  note  before  the 
atgning  of  such  agreement  constituted  a  walw 
of  the  condition,  and  the  snbseqoent  fidlure  of 
certain  oreditors  to  sign  was  immaterial.— Gamer 
V.  Fite,  (Ala.)  9  Bo.  867. 

 Verifloation  of  pleading. 

14.  In  an  action  on  a  note,  pleas  averring  that 
the  date  has  been  altered,  and  that  the  note  sued 
on  is  not  the  one  signed  bydeftnidant,  are  insuffi- 
cient when  unveriited.- Lesser  r.  Bcholze,  (Ala.) 
8  So.  878.  '  / 

 Bridenoe. 

18.  Where,  In  an  action  on  a  note  given  for 
an  option  to  buy  land,  the  payors  put  in  issae 
the  legality  of  the  contract  granting  au  option, 
such  contract  is  relevant,  ana  admianble  u  evi- 
dence.—Hanna  y.  Ingram,  (Ala.)  9  Bo.  WL 

 InstmotionB. 

16.  Where  a  note  bore  data  April  25th,  but 
showed  evidence  of  having  been  changed  from 
April  15th,  and  the  sole  Issne  raised  by  the  plead- 
ings was  as  to  whether  the  alteration  was  before 
or  after  the  note  was  executed,  a  charge  directing 
a  verdict  for  defendant  if  the  Jury  should  find 
that  tha  Instmment  actnally  borraate  Andl  JSth 
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WM  properly  denied,  m  raislnr  an  issoa  not  in 
12ie  case.— Lesaer  r.  Sclufln,  (lln.)  9  80.  MS. 

Newly-Z>l8caver8d  Byidenoe. 

Bee  ^eto  Trial. 

NEW  TRIAL. 
In  criminal  oases,  see  Criminal  Law,  69, 88. 
R'ew^-dlsooverecl  evidence. 

A  new  trial  will  not  be  granted  tor  newly- 
discovered  evidence,  which  by  due  diligence 
might  have  been  discovered  before  tbe  trial.  — 
Buooeasion  ot  Coste,  (La.)  9  So.  09. 

Non  Oompos  Hentia. 

Seelnsonitv. 

Nonaaib 

See  Practice  in  CUvU  Cases,  L 

Notice. 

Of  appeal,  see  Appeal,  IS. 

appointment  of  receiver,  see  Rcesltwrr,  6. 
oondemnatlon  proceediDga,  see  JBminettt  Do- 
main, 8. 

disf^arge  of  note,  see  BeZenwand  DttiStairae. 
non-payment  of  note,  see  Negotiable  Znstru* 
merits,  7, 

sale  for  non-p^ment  of  taxes,  see  Taxation, 
16, 10. 

NOVATION. 
Biglita  of  ereditors  of  corporation. 

The  credlt(»s  of  a  corporation,  the  property 
and  effects  of  which  have  b^ien  transferred  under 
an  agreement  by  the  transferees  to  pay  its  debts 
to  a  certain  amount,  have  aright  of  action  against 
the  transferees,  which  the  ereditors  alone  can 
bargain  away.— Dlmiek  t.  Begister,  (Ala.)  a 
ao.n.  .  X  / 

Oath. 

Administration  ot  oath  to  Jury,  see  /ufVi  U-W. 

Office  and  Officer. 

See  Judge;  Receivers;  Sheriffs  and  Constables; 

States  afid  State  OStcers. 
OflOMn  of  dty,  see  Muiiiclpal  Corporatttma,  6. 

Opinion  Evidence. 

See  Evidence,  lfi-21. 

Ordinance. 

Bea  Municipal  Corporations,  1-6. 

PARENT  AND  CHUiB. 

See,  also,  Ounrdian  and  Ward. 
Action  for  death  of  child,  see  Death  by  Wronaful 
Act,  1,  4.  5;  Jfosterand  Senxmt,  23. 

Bight  to  custody  and  serrioe  of  minor. 

].  Where  a  father  deserts  hisfamllyaod  con- 
tributes nothing  to  Its  support,  the  fact  that  the 
mother  procures  a  divorce,  and  afterwards  mar- 
ries again,  does  not  deprive  her  of  the  right  to 
hare  the  services  of  her  cbild,  especially  when 
the  father  does  not  claim  them.— Wlnslow  T. 
State,  (Ala.)  9  So.  728. 

3.  The  mother  of  a  child  about  four  years  of 
age,  and  who  had  no  father,  gave  the  child  to 
her  aunt,  to  raise  and  educate  as  the  aunt's  own 
child,  and  tlie  aunt  accepted  the  child  as  such. 
HelOj  that  the  right  of  toe  aunt  to  the  custody  of 
the  child  would  be  enforced  against  one  having 
no  prior  or  superior  right  thereto,  with  whom 
the  mother  bad  left  the  child;  it  not  appearing 


that  the  aunt  was  an  Improper  person  to  have 
s^h  custody.— Jones  t.  Harmon,  (Fla.)  9  B& 

8.  The  desires  of  a  child  only  four  years  old. 
In  favtHTof  one  not  entitled  to  her  custody,  should 
not  be  given  any  effect  against  the  legal  ri^t  of 
another  to  her  custody,  where  the  latter  is  » 
proper  person  to  be  intrusted  therewitli.— Jones 
V.  Harmon,  (Fla.)  9  So.  S46. 

4.  As  a^inst  a  person  having  the  le^l  right 
to  the  custody  of  a  child,  and  fit  to  be  intrusted 
with  it,  the  treatment  of  the  child  by  anoUier 
having  and  claiming  the  ri^t  to  retain  cnstodv 
of  It  Is  Immatflrial.— Jonea  t.  Harmon,  (Fin.)  » 
80.  345. 

Injuries  to  child  by  parent — Bi^t  of 
action. 

5.  A  minor  daughter,  who  Is  married,  but 
living  apart  from  her  husband,  Is  not  entitled 
to  civil  redress  for  personal  injuries  inflicted 
toher  mother,  unless  ft  appears  that  thereiatlon- 
anlp  of  minor  child,  with  ibrec^inmAl  rights  and 
duties,  does  not  exist,  and  that  she  has  not  re- 
turned to  her  mother's  houses —Hewellatte  r. 
George,  (Hiss.)  9  Ba  685. 

Action  by  parent  against  employer  of 
child. 

6.  In  an  aotioB  for  death  of  a  minor  by  wrong- 
fol  aot  of  his  emplc^er  It  will  be  deemed  thw  the 
hiring  of  the  minor  was  with  the  father's  consent, 
unless  the  contrary  is  pleaded.— WlUlams  t.  Boath 
&  N.  A.  B.  Co.,  (Ala.)  9  Bo.  77. 

Parol  Evidence. 
See  ^tdence, 

Parties. 

In  creditors*  bul,  see  Creditors'  BUt,  9,  a 
equity,  see  £guttv,  99. 

PABTinON. 

Sale. 

1.  m  cases  of  partition  of  real  estate  not  sns- 
oeptiDle  of  a  convenient  division  In  kind,  where 
improvements  have  been  placed  on  the  land  by  one 
of  the  joint  owners,  the  proper  way  of  ascertain- 
ing the  relative  value  of  both  is  to  nave  them  sep- 
arately appraised  before  the  sale,  to  operate  a 
"ventilation''  of  the  proceeds,  wbkui  are  then  dis- 
tributed ratably. — Oxford  T.  Barrow,  (Ia.)  9  So 
479. 

2.  Where  a  bill  for  partition  falls  to  all«m 
facts  showing  that  the  lands  oannot  be  fairly  cU- 
vided,  and  there  is  no  evidence  showing  that  tlw 
lands  cannot  be  equitably  partitioned,  a  decrea 
of  sale  for  distribution  or  purtltlon  la  erroneons. 
— Keaton  v.  Terry,  (Ala.)  9  So.  6a4. 

Costs. 

8.  Fees  of  counsel  for  opening  a  snocessioo 
preparatory  to  a  partition  suit  may  be  charged  to 
the  proceeds  of  tbe  sale  of  community  propecte. 
-Ruthenberg  v.  Helberg,  (La.)  9  Bo.  99. 

PABTNEBSHIP. 

Actions  by,  death  of  partner,  see  Abatement  and 

Revival,  1. 

What  oonstltates. 

1.  Joint  owners  of  a  steamboat  employed  In 
carrying  passengers  and  personal  property  for 
hire,  are,  in  all  transactions  connected  with  such 
use,  as  to  third  persons,  commercial  nartnera.  and 
liable  in  soltdo.  Rev.  Civil  Code  tia.  art.  '2«^. 
— ^McLellan  Dry-Dock  Co.  v.  Farmers'  Alliaoce 
Bteam-Boat  Line,  (La. )  9  Sa  6S0. 

a.  Defendant  agreed  to  erect  and  operate  a 
saw  mill  at  his  own  expense,  and  complainant  to 
deliver  at  the  mill  saw-logs  off  Ills  own  lands, 
or  the  lands  of  others,  free  of  cost  to  defend- 
ant, exoept  payment  forcuttlnif  thestooks.  Each 
par^  was  to  pay  one-half  tba  anense  ot  baal- 
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ing  the  lamber  from  the  mills  to  the  can.  and 
lomtDg  them,  oae-half  the  freigrbt  caurees  aod 
other  expenses  attending  the  sale  of  the  lumber, 
and,  subject  to  these  charges,  the  proceeds  were 
to  be  equally  divided.  Held,  that  this  did  not 
constitute  the  parties  partners  irUer  u.— Neluu 
r.  McGraw,  (Ala.)  9  Bo.  719. 

Firm  property. 

8.  Where,  under  order  of  the  probate  court, 
an  odmioistrator  sells  land  to  a  partnership, 
and  after  payment  of  the  purchase  money,  and 
before  conflrmatino  of  the  sale,  one  of  the  part- 
ners dies,  a  subsequent  deed  to  the  firm,  while 
inoperative  to  vest  any  title  in  the  heirs  of  the 
deraosed  partner,  is  yet  sulDcient  to  vest  an  un< 
divided  lialf  Interest  in  the  land  of  the  survivor. 
— Blanohard  v.  Floyd,  (Ala.)  9  So.  418. 

4.  In  speciflo  periormanoe  to  compel  convey- 
■noe  of  land  In  acoordanoe  with  a  bond  ezeooted 
in  a  firm's  name  bv  one  of  two  partners,  the  lat- 
ter interposed  no  aefense;  but  the  other  denied 
that  he  had  ^yen  his  consent  to  the  conveyance, 
and  averred  that  the  property  was  owned  by  them 
as  oo-teoants,  and  was  not  partnership  property. 
He  swore  thac  the  partnership  was  formed  for 
the  purpose  of  making  brick,  and  that  there  was 
no  written  or  verbal  contract  between  them  to 
deal  in  real  estate,  but  did  not  deny  statements 
made  by  his  partner  and  others  that  the  firm 
was  aotnally en^ged  in  the  real-estate  business; 
ttiat  they  treated  their  property  as  firm  property; 
and  that  previously  each  partner  had  sought  to 
sell  the  land  In  question  to  pay  the  debts  of  the 
firm.  3eld,  that  the  land  was  partnership  prop- 
erty.--Bovelsky  t.  Brown.  (Ala.)  9  So.  m 

Power  of  partner  to  bind  firm. 

5.  Where  a  hrm  is  engaged  in  the  real-estate 
Dnslness,  Its  lands  will  be  considered  as  person- 
alty, and  a  bond  for  title  executed  in  the  firm 
name  by  one  partner,  without theother's  consent, 
binds  the  firm,  and  will  beenforoed  against  both. 
— Hovelsky  t.  Brown,  (Ala.)  9  Bo.  1S3. 

Dissolution. 

6.  On  dissolution  of  a  partnership,  a  partner 
who  receives  property  of  the  firm,  and  assumes 
the  firm  debts,  is,  as  to  the  other  partners,  the 
principal  debtor,  and  they  are  his  sureties,  and 
may  sue  to  compel  him  to  pay  the  debts  without 
having  paid  them  themselves. — Graham  v.  Thorn- 
ton, (Miss.)  9  So.  292. 

7.  Where  money  is  loaned  to  a  firm  with  an 
nnderstanding  between  both  parties  that  It  Is  a 
transaction  with  the  firm,  though  the  evidence  of 
the  debt  is,  at  the  lender's  request,  signed  by 
the  members  of  the  firm  indlvlanally,  the  debt 
is,  as  between  the  latter,  a  firm  debL — Qraham 
T.  Thcnuton.  (Miss.)  9  So.  m 

8.  Where,  on  dissolution  of  a  firm,  a  member, 
in  consideration  of  his  assamptton  of  the  firm 
debts,  takes  the  partnership  property,  and,  on 
forming  a  partnership  with  anotner,  who  nas 
knowledge  of  the  transaction,  has  it  conveyed  to 
the  new  firm  instead  of  to  himself,  the  debts  are 
a  lien  on  the  real,  but  not  on  the  personal,  prop- 
ttty.— Graham  v.  Thornton,  (UIss.)  9  So.  989. 

Liability  of  surviving  partner. 

9.  A  snrvlTlng  partner  was  appointed  liqui- 
dator of  the  partnership  and  gave  bond,  with  sure- 
Ues,  In  which  he  bound  himself  for  his  honest  and 
faithful  administration,  and  for  his  rendition  of  '*a 
tme,  just,  and  perfect  account  of  his  actions  and 
doings"  as  buco.  Held,  that  neither  the  liqui- 
dator nor  hlB  sureties  can  shield  themselves  from 
responsibility  for  fraudulent  waste  and  conversion 
of  assets  because  etTected  by  means  of  sale  under 
a  judicial  order,  during  tbe  pendency  of  an  appeal 
from  said  order  on  which  it  waa  annulled  set 
aside,  and  when  it  is  shown  that  the  order  was  in- 
voked and  executed  asameans of  transferring  the 
eSects  of  the  partnership  to  the  liquidator  himself 
at  a  ruinous  sacrifice,  and  with  the  fraudulent 
purpose  to  enrich  himself  enormously  at  the  ex- 
pense of  his  deceased  copartner,— Haoreadj  v. 
Schenck,  (La.)  9  So.  470. 


Fftsaengets. 

Ejection  from  train,  see  Carrfert,  88-48L 
Injuries  to,  see  Carriers,  S-87. 


PAYMBNT. 

Of  mortgage,  see  Mortnagex,  8-10. 
FresnmpUoii. 

1.  Defendant  was  a  subscriber  to  the  stock 
of  a  corporation,  and  had  not  paid  up  his  sub- 
scription. In  a  suit  by  the  crealtors  of  the  cor- 
poration, to  which  defendant  was  not  a  party,  the 
court  isiiued  a  call  for  the  unpaid  subscriptions, 
and  thereby  authorized  the  trustee  of  the  corpo- 
ration to  bring  suit  therefor.  Some  rears  after- 
wards, and  more  than  30  years  after  tne  subscrip- 
tlon  was  made,  the  trustee  sued  defendant  there- 
for, before  which  there  had  been  uo  recognition 
of  right  or  admission  of  liability  by  defendant. 
Held,  that  the  lapse  of  30  years  raised  a  ooncln- 
slva  presainption  of  payment  Reversing  0  So.  4B. 
— Semide  v.  01enu«  (Ate.)  0  8o.  SB6. 

Application. 

3.  A  decree  enjoining  an  action  of  ejectment 
by  a  wife  against  her  grantee  imposed  as  a  oon- 
dttion  the  repayment  to  her  of  so  much  of  tbe 
consideration  for  the  deed,  which  was  a  debt  to 
the  grantee  upon  account  of  herself  and  her  hus- 
band, as  was  not  properly  chargeable  to  her. 
Held  that.  In  ^miputing  tiie  amount  to  be  repaid, 
a  p»ment  which  had  been  prevlonsly  macw  oa 
the  debt  from  the  wife's  ftmda  should  be  applied 
generally  to  the  oldest  items  of  theaooountf  with- 
out reg^  to  her  liability  therefor.— Oonnar  v. 
Armstrong,  (Ala.)  9  So.  816. 

PETITORY  AOTION. 

Title  to  support. 

A  certificate  of  entry  Issued  under  the 
United  States  homestead  law  vests  In  the  holder 
a  sufBcient  title  to  support  a  petitory  action. — 
Broiusard  v.  BroDSsarct,  (Ia.)  9  So.  910. 

PHYSICIANS  ANT}  STniaEON& 

Fraotioing  without  license. 

Under  Act  Hiss.  1^  p.  88,  {  20,  which 
prohibits  persons  from  ^wnctidng  medicine  with- 
out a  license,  and  defines  practice  as  the  suggest- 
ing, recommending,  prescribing,  eto.,  the  use  of 
any  drug,  medicine,  or  other  agency  for  the  care 
or  relief  of  any  ailment,  etc,  or  for  Qie  relief  of 
any  bodily  injury  or  defcnrmity,  an  indictanent 
which  avers  that  tbe  defendant  "did  practice 
and  prescribe  various  medicines,"  and  "did  dose, 
administer,  and  apply  said  various  medicines,  to 
tiie  good  peopleofTanioa  caant7,"  isinsaffloiaaitk 
—Dee  V.  State,  (lUas.)  9  Sa  8M. 

PIiBABINO. 

See,  also,  AsaumpsU;  Creditors*  BUI,  4-8;  Death 
by  Wronqful  Act,  3,  8;  ftptttv,  28-S8;  M-OSf 
and  Counterclaim,  S. 

Alleging  statute  of  frauds,  see  Fmude,  Statute 

nf,  6. 

Effect  of  demnrrer,  see  Quo  ITamineo. 

In  action  by  foreign  corporation,  see  Corpore^ 

tUm»,  25. 

 for  negligence,  see  Negligence,  10, 11. 

—  for  wrongful  attachment,  see  Attachment^  18k 

Complaint. 

1  One  doing  business  under  a  firm  name,  but 
haviiur  the  sole  ownership  thereof,  is  not  de- 
prived of  an  action  in  his  own  name  for  ad- 
vances to  a  tenant  because  they  purport  to  have 
been  made  by  the  firm.— Uidideus  v.  Boiling, 
(Ala.)  9  So.  427. 

a.  A  complaint  claiming  damages  fora  breach 
of  contract,  wherebv  a  city  undertook  to  pay  a 
certain  rental  tm  hydrants,  aod^  in  t^  isauia 
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«0Qiit,  alleging  that,  under  »  owt^n  contract.  It 
was  the  daty  of  the  olty  to  locate  eertain  ay- 
drants,  and  to  pay  rent  therefor,  which  It  failed 
to  do,  thereby  damaging  plaintiff  in  a  mm  eqnsl 
to  the  rental  it  fvonld  have  received  had  the  hy- 
^ants  been  located,  declares  both  in  asaumpsit 
and  in  case,  and  a  demurrer  will  lie  thereto  on 
the  ground  of  vagoeness  and  nnoertainty. — Cap- 
ital City  Water  Co.  v.  City  Coiuudl  Of  IfODt- 
ffomery,  (Ala.)  9  So.  843. 

S.  Counts  in  trover  and  Incase  maybe  Joined 
tn  one  action,  especially  where  botb  grow  out  of 
the  same  transaotloo.— Henry  t.  Allen,  (Ala.)  9 
So.  ST9. 

i.  ITnder  Code  Prac.  La.  arts.  U9,  151,  pro- 
viding that  demands  not  inconsistent  may  be 
brought  In  the  same  petition,  a  plaintiff  may  pray 
for  judgment  recognizing  her  as  heir  to  an  undi- 
vided interest  in  land,  aiod  putting  her  In  posses- 
sion, and  for  a  sale  of  the  property  to  ^ect  a 
parutlon,  and  for  a  money  judnnent  for  rent.— 
Durbrldge  t.  Crowley,  (La.)  9  Bo.  96. 

Pleas  In  abatement. 

5.  Dilatory  pleas  must  be  tendered  and  dis- 

Ced  of  in  limine,  and  cannot  be  legally  em- 
ied  in  an  answer.  — Robbina  r.  Uartin,  (La.) 
9  So.  108.  *  ' 

0.  Where  suit  was  brought  by  a  firm  who  aft- 
•crwarda  made  an  assignment  of  their  entire  ef- 
fects In  trust,  a  plea  puto  darrein  continiuince 
is  improper,  as  such  suit  may  be  prosecuted  to 
flnal  Jodfmeut  iu  the  name  of  the  assignors  for 
tbe  benefit  ta  the  aMignee.— Davis  r.  Davis,  (Ala.) 
Ho.  78ft. 

Demnrrer. 

7.  In  a  suit  to  set  aside  a  conventional  sale  of 
land  because  the  purchaser  has  been  evicted 
from  a  portion,  It  u  within  the  province  of  tbe 
trial  court  to  determine  the  propriety  of  referring 
to  the  merits  on  considering  a  peremptory  ez- 
«eption  to  tbe  peUtlon  for  want  of  previous  le^l 
tender  or  patting  4n  mora.— Kobbins  v.  Martin, 
<La.)  9  So.  108. 

8.  A  complaint  alleged  that  plaintiffs'  agents 
in  New  York,  in  compliance  wltn  an  agreement 
to  keep  them  Informed  as  to  the  condition  of  the 
<-otton  market,  delivered  to  defendant  corpora- 
tion, for  transmission  to  them  at  Salem,  Ala.,  a 
certain  telegram,  advising  Immediate  sale  of  cot 
ton,  and  paid  the  charges,  which  plalntifls  re- 
paid; that  defendant  failed  to  deltvw  it  for  aer 
'Cral  d^s,  whereby  plaintiffs  sustained  damage 
by  loss  of  opportunity  to  sell  a  large  quantity  of 
«otton.  Held,  that  It  was  error  to  sustain  a  de- 
murrer going  only  to  the  allegation  of  damages 
from  loss  of  opportunity,  and  not  impeaching 
plaintiffs'  right  to  recover  the  price  of  tbe  tele- 
Kram  and  nominal  damages,  since  a  demurrer 
must  meet  plaintiffs'  whole  case. — Eennon  v. 
Western  Union  Tel.  Co..  (Ala.)  9  So.  900. 

9.  The  Buatalnlog  of  a  demurrer  to  a  plea 
which  "denies  each  aod  every  allegation,  state- 
tneot,  and  averment"  of  the  complaint.  If  error. 
Is  without  Injury,  where  there  Is  another  plea  of 
-"not  guilty, "  as  such  plea  is  by  Code  Ala.  8  3675, 
made  the  equivalent  of  a  denial  of  all  the  mate 
rial  allegations  of  the  complaint.— Alabama  O.  & 
B.  Ca  T.  Vrader,  (Ala.)  9  So.  808, 

Answer. 

10.  A  plea  of  no  oaose  of  action  ceases  to  be 
such  and  becomes  a  part  of  the  answer  If  It  pre- 
sents an  essential  averment  not  stated  or  ad. 
raitted  in  a  petition.— Robblns  r.  Martin,  (lia.) 
9  So.  108. 

11.  In  an  action  ag^nst  a  railroad  companv 
for  the  death  of  an  employe,  plaintiff's  busbanif, 
■defendant  pleaded  **(!)  that  It  is  not  guilty  of  the 
matters  and  things  alleged  In  the  complaint; 
<'i)  that  the  allegations  contained  In  said  com 
plaint  are  not  true;  (3)  that  it  denies  each  and 
«verv  allegation  contained  In  said  complaint. " 
ifekt,  that  these  pleas  only  amount  to  Uie  general 
issue.— Louisville  ft  N.  B.  Co.  r.  Trammel  1, 
<Ala.)  9  So.  87a 


Amendment. 

13.  When  a  new  ground  of  recovery,  not  in- 
cluded In  a  declaration,  is  developed  by  the  tes- 
timony at  the  trial,  it  is  not  the  duty  of  thejudge, 
without  application  by  the  party,  sua  iponte,  to 
suggest  or  order  an  amendment  to  be  made,  on- 
declicClel.  Dig.  Fla.  p.  83*,  S  97,  providing  that 
It  shall  be  the  duty  of  every  Judge  "to  amend  de- 
fects and  errors  In  auy  proceeding  in  civil  causes; 
•  *  *  and  all  such  amendments  as  maybe  nec- 
essary •  »  *  shall  beso  made,  if  duly  applied 
for. Parriah  v.  Fansacola  &  A.  R.  Co.,  (PU.) 
9  So.  096. 

18.  In  an  action  by  the  assignee  of  an  Insolv- 
ent corporation  for  a  subscription  to  the  stock  of 
the  company,  where  the  contract  of  subscription 
is  the  cause  of  action  alleged,  the  complaint  cui- 
not  be  amended  to  contain  counts  for  money  had 
and  received,  account  stated,  money  paid,  work 
and  labor  done,  and  goods  and  obatrals  sold, — all 
except  the  flrst  being  promises  to  pluntifl  as 
trustee, — since  new  causes  of  action  are  therein 
introduced.  RevereiDgO So.  46.— Sempie t.  Olnui, 
(Ala.)  9  So.  285. 

14.  In  a  suit  on  an  aoconnt  stated  agmliiBt  O. 
&  B.  as  late  copartners,  where  it  appears  Qiat 
the  firm  of  O.  &,  S.  had  succeeded  the  firm  of  O. 
&  B.  without  assuming  their  llBbilitie»,  the 
court  properly  permitted  plaintiff  to  amend  by 
dismissing  as  to  B.,  and  adding,  as  separate 
causes  of  action  against  O.,  three  notes  of  the 
firm  of  O.  &  S.  which  were  among  the  items  of 
the  original  account,  for  this  constituted  no  new 
cause  of  action.— Cden  v.  Bonner,  (Ala.)  9  So.  408. 

Pleading  and  proof— Variancse. 

15.  Where  a  complaint  describes  an  Insurance 
policy  as  running  for  a  year,  but  tnere  is  noth- 
ing in  the  policy  Itself,  or  in  tbe  other  evidence, 
to  Indicate  it,  and  the  accident,  which  resulted  in 
the  death  of  the  insured,  happened  more  than  a 
year  after  the  date  of  its  issue,  tbe  policy  should 
nave  been  excluded  on  the  gmund  of  variance. — 
Equitable  Acc.  Ins.  Co.  v.  Osbom,  (Ala.)  9  So. 
869. 

16.  Under  a  declaration  charging  defendant 
with  having  pocured  a  third  person  to  bum 
plaintiff's  buildings,  and  with  having  aided  and 
abetted  him  therein,  evidence  is  admissible  to 
show  that  tracks  corresponding  to  those  made 
by  defendant  were  found  the  morning  after  the 
iire  in  close  wozlmlty  to  the  burnt  premises. — 
Williama  v.  Dickenson  (Fla.)  9  Bo.  847. 

Defeots  oured. 

17.  When  several  defendants  are  sued,  and 
judgment  la  prayed  against  all  in  aolido,  the  de< 
feet  of  the  petition,  u  not  speoifloally  alleging 
that  one  of  them  la  indebted,  is  cured  by  the 
annexing  and  making  part  of  the  petlticm  of  a 
bond  exhibiting  his  liability  by  his  answer 
without  exception,  and  by  admission  of  proof 
without  ot^ectlon.— MoL^lan  Dty-Dook  Co.  v. 
Farmers*  Allianoe  Steam-Boat  Iiine,  (La.)  9  So. 
680. 

Aider  by  verdict. 

18.  Defendant  cannot  complain  of  tbe  over- 
ruling of  Its  demurrer  to  the  second  count  of 
the  complaint  where  t^e  trial  was  by  the  court, 
and  there  was  no  recovery  under  that  count.— 
Louisville  &  N.  IL  Co.  T.  TrammeU,(ALa.)  9  Bo. 
StO. 

19.  Where  demurrers  to  nuverifled  pleaa  ham 
been  overruled,  and  on  trial  of  the  merits  Judg- 
ment has  gone  against  defendant,  the  pleas  wfll 
be  deemed  BufBcient  on  an  appeal  Dty  him. — Lesser 
V.  Scholze,  (Ala.)  9  So.  278. 


OonTowlon  by  pledgee. 

1.  Where  a  pledgee,  without  notice  to  the 
pledgeor,  sells  the  pledge,  and  in  fact  itself  be- 
comes the  purchaser,  so  that  it  is  able  to  return 
the  pledge,  and  then  gives  notice  of  the  intention 
to  Boll,  tuere  is  no  conversion. — t'ertyv.  Birming- 
ham Nat  Bank,  (Ala.)  9  6a  SK-  ^^^1^ 
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Liabilities  of  pledgee. 

8.  A  pledgee  ot  stock,  -wbo  has  the  old  cer- 
tificates oaDoel«d  and  sew  oerttfluBtes  issued  in 
his  own  name,  is  liable  to  creditors  of  the  cor- 
poration as  a  stockholder.— National  Commercial 
ibxak  T.  HcDonnell,  (Ala.)  9  Bo.  140 1  Domn  r. 
Same,  Id.;  Bash  r.  Same,  Id.;  MoMillan  r. 
Same,  Id. 

Folioe  Power. 

See  CotutltntUmal  Lout,  9. 

Fossesslon. 

Bee  AOvene  Poa$eBsion. 

Powers. 
Of  MleiitBioTtgage,  lee  Mortgagegt  90-40. 

PRACnOE  IN  CIVIL  CASES. 

See,  also,  Appeal;  CerUornH;  Cotta;  DepoMUUm; 
Jiulgment:  Jury:  New  Trial;  Ptm^tmg:  Trial; 
Venue  in  CivU  Cases ;  Writs. 

ITonanit. 

1.  In  partition  of  community  propert7t  where, 
In  snpport  of  the  husband's  oialm  to  be  reim- 
bnrsed  fw  his  separate  estate  used  for  the  ben- 
efit of  the  community,  the  proof  is  deficient 
and  there  is  no  adverse  proof,  the  Judgment 
should  not  as  a  rale  conclude  the  claimant,  who 
shonld  be  simply  nonsuited  with  a  reserre  of 
ri^ts.— Bntbenberg  t.  Helbei«,  (La.)  0  So.  99. 

FroduotioD  of  papers. 

2.  Where  one  obleots  to  evidence  of  the  con- 
tents of  a  letter  written  to  him,  upon  the  ground 
ttiat  the  letter  itself  was  tiho  best  evidence,  and  It 
appears  that  he  has  it  In  his  possession  In  coart, 
It  Is  not  error  to  reQuIre  him  to  produce  the 
same  forthwith.— Wlnslow  T.  Burte^  (Ala.)  9  Bo. 

nss. 

Presoriptlon. 

See  .^diwrse  Potsession;  Zfimitatlon  (tf  Aetloru. 

Presumptton. 

See  Evtdmee,  2, 8. 

On  ^ppeal,  see  Appeal,  87-40. 

Price. 
Aotion  for,  aee  Sale,  8. 

pbinozfaIj  and  aqent. 

Bee,  bIbo,  Attorney  and  ClimL 

Proo/  of  agency. 

1.  To  show  that  a  peowBi  Is  the  agent  of  a 
transportation  oompany,  and  anthorlxMt  to  con- 
tract for  it,  a  contract  to  purchase  goods  which 
Is  prima  facie  that  of  the  agent,  individually,  is 
admissible,  where  there  is  testlmouy  that  the 
property  so  purchased  was  recofralsed  by  the 
transportation  company  as  its  own. —Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  (Ala.)  9  So.  895. 

Authority  of  agent. 

D.  Anagent'sautnorityto  "aettleaadcollect" 
a  debt  does  not  necessarily  Include  the  authority 
to  discharge  the  debtor  upon  payment  of  a  sum 
less  than  the  entire  debt,  and  ft  is  error  to  so 
charge  the  Jury.— Scales  t.  Mount,  (Ala.)  9  Bo. 
6ia. 

8.  Where  there  are  in  evidence  letter*  and 
telegrams  from  manufacturers  to  their  brokers, 
authorizing  them  to  meet  cuts  In  prices  by  their 
fxnnpetitors,  a  finding  that  the  brokers  had  author' 
1^  to  make  a  sale  which  they  did,  to  meet  such 
a  eat,  is  warranted  hy  the  evidence,  though  a 
traTeling  agent  of  the  manu&ctnrers,  the  scope 
of  whose  authority  was  not  shown,  had  advised 
the  brokers  not  to  sell  ao  low  as  that. — N.  K. 
Fairbanks  &  Co.  v.  Cawthom,(Ala.)  9  Bo.  282. 


4.  In  an  aotlon  to  reoAver  for  faedioal  servtoe 
rendered  to  an  employe  of  defendant,  the  evi- 
dence showed  that  an  agent  of  defendant  told 
plalntifl:  he  would  write  and  let  him  know  if  de- 
fendant would  par  for  theservlcee.  Neztdav  the 
agent  showed  plalntifl  a  telegram  from  deiend- 
ant,  "Have  negro  treated, "  and  no  explanation 
was  madeof  its  meaning.  Held  suffiolent  to  sus- 
tain a  finding  that  the  agent  was  authorised  t» 
procure  medical  services  to  "have  the  negro 
treated."— Montgomery  Brewing  Co.  v.  Caffee, 
(Ala.  J  9  Ss.  678. 

5.  A  railroad  brakeman  was  injored  while  in 
discharge  of  bis  duties,  and  a  physician  was 
called  by  the  oondnotor  to  attend  him.  The  con- 
ductor had  no  express  aathority  to  employ  phy- 
sicians in  such  cases,  and  it  was  not  shown  that 
the  necessity  for  medical  attendance  was  urgent 
and  immediate,  that  communication  with  the 
chief  officers  la  regard  to  such  employment  was 
impracticable,  or  delay  for  that  purpose  danger 
ous,  or  that  the  general  superintendent  knew  of 
the  employment  until  after  the  servloee  had  been 
rendered,  and  it  appeared  that  there  was  tele- 
graph lo  oommunication  with  him.  Held,  that 
the  company  was  not  liable  for  such  services. — 
Sevier  t.  Blrmin^iam,  B.  ft  T.  B.  K.  Co.,  (Ala.) 
8  So.  406. 

Effect  of  principal's  death. 

6.  Where  an  agent  sent  an  order  by  me."  on 
the  day  before  the  death  ot  his  principal,  to  a 
merchant  with  whom  the  inrincipalbad  a  general 
arrangement  to  supply  goods  on  orders,  and  the 
merchant  fills  the  order  within  a  reasonable  time 
in  ignorance  of  the  death  of  the  principal,  the 
contract  Is  binding  as  of  the  date  on  which  the 
order  was  deposited  in  the  mall.  Garrett  v. 
Trabue,  8  So.  141i,  followed.— Davis  v.  Davis. 
(Ala.)  9  Bo.  786. 

Iiiability  of  principal  to  agent. 

7.  A.  oompiamt  alleged  tnat  piainun  was  em- 
ployed by  defendant  for  three  months  as  travel- 
ing salesman;  that  he  was  to  pay  his  own  ex- 
penses, and  receive  one-half  of  the  profits ;  and 
that  before  the  expiration  of  the  time  lie  was  dis- 
charged wlthonc  cause,— and  demanded  damagea 
for  injury  to  his  credit,  for  money  expended  in 
purchasing  an  outfit,  and  for  loss  of  commissions 
which  he  might  have  earned.  Held,  that  the 
complaint  was  not  adapted  to  the  relief  sought, 
and  under  it  plaintllf  could  recover  only  commis- 
sions or  bis  actual  sales,  and  nothing  for  loss  of 
commissions  and  money  paid. —Beck  T.  West, 
(Ala.)  9  So.  199. 

Liability  of  principal  to  third  parties. 

8.  Where,  in  an  aotion  against  an  adminis- 
trator to  charge  the  estate  for  goods  furnished  on 
the  order  of  an  agent,  but  whose  authority 
is  denied,  the  evidence  tends  to  show  that  de- 
fendant's decedent  owned  several  plantations, 
and  furnished  supplies  to  the  tenants,  and  tbe 
agent  who  orderea  the  goods  charged  the  tenants 
10  per  cent,  advance  of  the  wholeeate  pripe,  and 
retained  the  profit,  it  is  proper  to  refuse  to'  charge 
that  plaintim  cannot  recover,  unless  defendant's 
decedent  had  knowledge  of  the  agent's  transac- 
tions, as  such  charge  would  ignore  tbe  question 
of  the  agent's  autiiorlty,  and  whether  plidntUt' 
had  notice  of  his  transactions. — Davis  v.  Davis,. 
(Ala.)  9  So.  m 

0.  Code  Miss.  1880,  %  ISOO,  provides  that  if 
any  person  shall  "transact"  business  with  the 
addition  of  "agent,"  "factor,"  "company,"  or 
"and  Co., "  and  fails  to  disclose  the  name  of  his 
principal  or  partner,  or  shall  "transact"  business 
In  his  own  name,  the  goods,  moneys,  and  effects 
employed  in  such  business  shall  be  liable  for  hia 
debts.  Held  that,  where  a  wife  claimed  certain 
goods  taken  on  an  execution  against  her  hus- 
band, it  appaaring  that  he  had  oeen  in  charge 
of  the  goods  claimed  in  a  store  whereon  was  no 
other  sign  than  "Alliance  Store,"  itwas  error  to 
instruct  the  jury  that  if  they  believed  the  hus- 
band "conducted"  tbe  business,  and  tiiere  was 
no  sign  showing  that  he  was  th%  agent  of  his- 
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mie,  taen  nmst  Uid  tor  the  plaintllte  In 
the  execntion.— Harris  r.  Bolwos,  (Iffss.)  0  So. 

PBINOIPAL  AND  SITBETY. 

Signing  bond — Evidenoe. 

1.  On  motion  hy  the  saretles  on  an  appeal- 
bond  to  TBcate  a  Jadgment  thereon,  ther  tes- 
tified that  appellant  asked  them  to  sign  the  bond, 
which  he  did  not  have  with  him,  and  thej  afreea 
to  do  so,  bat  that  they  never  saw  aor  signed  it. 
Their  uncontroverted  testimony  was  Uiat  Uieydid 
not  know  that  their  names  were  on  the  bond  until 
after  the  judgment  One  of  them  admitted  tbAt 
he  told  the  appellee  that  heshoald  not  think  hard 
of  him  for  going  on  the  bond.  Held,  that  the 
motion  to  vacate  the  Judgment  was  properly  re- 
fused.—Waite  V.  Ward,  (Ala.)  9  8o.  ^37. 

Contribution  between  suretieB. 

2.  A  aorety  who  has  been  induced  to  Indorse 
notes  by  fraud  practiced  by  a  co-surety,  and  who 
has  been  compelled  to  pay  the  notes,  cannot  sub- 
ject to  tbe  payment  of  this  demand  real  estate 
purchased  by  said  co-suretyiahisname  as  trustee 
for  the  benefit  of  his  wife  and  children  with  his 
own  money,  prior  to  said  indorsement,  without 
showing  uat  said  purchase  was  made  with  a 
Ttew  to  de&aod  said  surety  or  some  ezistlDg 
creditor.— Hayden  v.  Thrasher,  (Fla. )  9  So.  856. 

3.  A  sure^  who  has  been  induced  to  indorse 
notes  for  the  benefit  of  co-sureties  by  fraudulent 
representations  made  by  tbem  to  obtain  said  in- 
dorsement, and  who  has  been  compelled  to  pay 
the  notes  so  Indorsed,  can,  in  equity,  without 
first  resorting  to  a  court  of  law,  subject  to  the 
payment  of  hu  said  demand  real  estate  purchased 
by  said  oo-saretles  with  the  money  obtained  on 
the  notes  so  indorsed,  or  with  their  own  money, 
In  their  names,  as  trustees  for  the  benefit  of  their 
wives  and  children.— Hayden  v.  'ilirasher,  (Flo.) 
9  80.  865. 

4.  One  who  has  become  surety  at  the  request 

of  co-sureties,  and  upon  assurances  made  bythem 
at  the  time  that  he  would  be  saved  harmlctss,  and 
would  not  have  the  debt  to  pay,  may  proceed  in 
equity  without  first  resorting  to  a  court  of  law 
to  compel  said  co-t»ureties  to  discbarge  whatever 
sum  he  has  become  bound  to  ray  on  account  of 
said  sure^shlp.— Hayden  T.  Thrasher,  (Fla.)  9 
So.  865. 

5.  A  surety  who  has  satisfied  a  Judgment 
against  himself  and  his  co-surety  may  come  into 
equity  to  enforce  contribution  from  the  co-surety, 
notwlthstaod  log  be  may  have  a  remedy  at  law.— 
Peter  v.  Eahn,  (Ala.)  9  So.  730. 

6.  The  fact  that  a  compromise  of  a  Judgment 
against  sureties  on  a  bond,  effected  by  one  of  the 
sureties  and  ratified  by  the  court,  was  for  a  sum 
less  than  such  surety's  ot^giual  liability  on  such 
judgment,  will  not  bar  his  right  of  oontribntlon. 
— FeterT.  Kahn,  (Ala.)  8  Ho.  728. 

Probable  Cause, 

See  MaUclotu  ProMCUtion,  8-9. 

ProcoBB. 

See  Wnu. 

Promissory  Notes. 
See  KegaUable  Jnttrumsnts. 

PBOSTITUnON. 

Hiffht- walker. 

A  woman  who  strolls  the  streets  at  night, 

for  the  unlawful  purpose  of  picking  up  men  for 
lewd  purposes,  whether  for  gain  or  not,  is  a 
night-walker,  and  Is  indictable  at  common  law. 
—Stokes  T.  State,  (Ala.)  0  Bo.  «0. 

Publioatloiu 
Of  writs,  see  fPrfts,  a> 


PUBIilO  liANSS. 

Patents— Unoartain  description. 

A  patent  of  land,  describing  the  grantees 
ss  "the  heirs"  of  M..  deceased,  is  not  void  tat 
nncert^n^.— Payne  r.  Hathis,  (Als.)  B  Bo.  ML 

Pabllo  TTse. 

See  Eminent  Domain. 

PunitiTe  Damag^es. 
Seel>anui0as,l~8. 

Qnarantliie. 

See  HeaUh,  8-6. 

Bight  of  widow,  see  Exeeutan  and  AdnUnUtrm' 
tort,  18, 19. 

QUTBTINa  'I'lTli'n. 

When  action  lies. 

1.  A  person  died  seised  of  a  tract  of  land, 
which  descended  at  once  to  his  heirs,  he  leaving 
no  debts.  Before  dower  in  this  tract  had  been 
allotted  to  the  widow  she  made  a  deed  of  other 
laud,  which  by  e  misdescription  included  the 
tract  In  question.  Held,  that  her  deed  was  not 
a  cloud  upon  the  heirs'  title,  and  hence  a  bUl  to 
remove  a  cloud  by  them  cannot  be  maintained.— 
LyUe  v.  Saudefur,  (Ala.)  8  So.  m 

2>  In  the  absence  of  statute^  prorldona  ss 
to  quieting  title  chancery  will  afford  snch  relief 
only  to  a  complainant  in  possession  holding  the 
title  when  successive  actions  at  law,  all 
of  which  have  failed,  have  been  brought  agi^dnst 
him  by  a  single  person  out  of  possession,  or  when 
many  persons  assert  equitable  titles  against  a 
complainant  in  possesnon  holding  the  lenl  or 
an  equitable  title.— Aahnxat  T.  Uokbsm^  (AU.) 
9  So.  263. 

8.  Aa  action  to  remove  a  oloud  from  com- 
plainant's title  will  not  lie  where  the  only  oon- 
troversy  is  as  to  the  location  of  the  boundary  lioe 
between  the  parties,  and  each  admits  the  outer's 
title  to  that  line,  wuerever  it  may  be.— Ashnrst 
T.  McKenzie,  (Ala.)  S  Bo. 

4.  A  suit  to  have  a  Judgment  and  a  sale  of 
land  under  a  vendltloiU  exponas  issued  thereon 
declared  void,  will  not  lie,  where  the  alleged  in- 
validity would  appear  on  their  face,  and  no  ex- 
trinsic facts  showing  Invalid!^  are  averred.— 
Morgan  V.  Lehman,  Dnrr  &  Co.,  (Ala.)  9  So.  814. 
Pleading. 

5.  A  bill  to  remove  clouds  which  only  alleges 
that  there  was  an  attempted  sale  of  the  land  in 
controversy  for  tares,  and  that  defendant  claims 
some  light  or  title  on  account  of  such  attempted 
sale,  but  In  fact  has  no  valid  claim,  is  without 
equity  as  failiiu  to  ahow  any  claim  on  defend- 
ant's part  whiofi  amoonta  to  a  olond.— Smith  T. 
Gilmer,  (Ala.>  9  So.  6^ 

QXrO  WABBANTa 

Demurrer — Admissions. 

The  Interposition  of  a  demurrer  to  an  li^ 
formation  In  quo  warranto,  that  presents  such  a 
statement  of  ntcts  as,  when  uncontroverted,  would 
entitle  the  relator  to  the  relief  sought,  is  an  ad- 
mission of  the  facts  alleged. — Attorney  Qeneial  t. 
Connors,  (Fla.)  9  So.  T. 

BAILROAB  COMPANIES. 

See,  also,  Carrien;  Hone  and  Street  RaUroadB. 
Lien  of  contractors,  see  Mechanics'  lAentt  1. 
Type  used  in  printing  schedule  of  rates,  see  JUiim- 

damiis,  7. 

Changing  site  of  depot. 

1.  ChanginR  the  altoof  a  depot  fromcmeplaoe 
to  another  in  the  same  town  is  not  abollst  ■  " 


ne  town  is  net  abollsUng  it, 
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within  the  moanlner  of  Acts  Uiaa.  18W),  c.  88,  t 
4,  forbidding  the  sbollahment  or  disuse  of  koj 
depot,  when  once  estahlished,  without  the  con- 
sult of  the  rtdlroad  oonunlBslon;  -bat  such 
ehange  can  only  be  made  when  the  interests  of  the 
nUlroad  oompany  and  t^e  pabllo  oonour  in  de- 
manding it,  and  when  the  new  site  is  not  incon- 
venient or  inaccessible.— State  t.  Alabama  A:  V. 
Kr.  Co.,  (Hiss.)  0  So.  4ae. 

Sl  The  railroad  oommlsslon  having  con- 
demned appellee's  depot  in  Vlcksburg,  and  or- 
dered it  to  build  «  new  one,  appellee,  at  maoh 
expense,  began  erecting  one  on  a  new  site,  the 

Elans  being  approved  by  the  commission  with 
nowledge  that  the  site  was  new.  Afterwards, 
on  oomplunt  of  the  oil?  authorities,  the  commis- 
sion declared  the  new  site  inconvenient,  and  or- 
dered the  work  discontinued  and  the  new  depot 
built  on  the  old  site.  At  tlie  time  of  this  order, 
a  street,  ^osiog  of  which  was  indispensably 
prereqnislte  tea:  the  erection  of  the  new  depot  on 
the  old  site,  had  not  been  ordered  to  be  closed  by 
the  city  authorities,  nor  the  property  owners'  con- 
•ent  given  to  its  oloslng.  The  new  site,  though 
a  tew  blocks  fartiier  from  tbe  bosiness  center, 
wonld  be  more  convenient  for  most  persons  having 
freight  business  with  appellee,  and  for  appellee, 
while  it  would  be  more  inconvenient  for  a  few 
merchants  in  a  oartioular  locality,  and  for  local 
travelers  into  tne  city.  Seld  that,  having  re- 
giaxl  to  the  Interests  of  the  railroad  compHDyand 
of  the  pabllo,  the  new  sitewas  not  inconvenient. 
—State  V.  AlBbfuna  ft  V.  Bj.  Co.,  (Miss.)  9  Bo. 
460. 

Poating  schedule  of  rates. 

&  Under  rule  4,  adopted  by  the  railroad  oom- 
mlsslon la  Florida  on  September  SS,  1889,  re- 
quiring each  railroad  company  to  "keep  posted** 
in  each  of  Its  stations  copies  of  rate  schedules, 
and  the  rules  and  regolatlons  of  the  board  regu- 
lating the  transportation  of  freight  and  passen- 
gers. It  is  not  sutDoient  for  the  company  to  nail 
up  in  its  stations  a  pamphlet  of  11  printed  pages 
containing  the  Informatlcm  required,  nor  Is  it 
sQfflclaittoblndtheBohediile8togetlier,and  leave 
them  open  to  the  pabllo  on  a  promineBt  desk  in 
the  wuting-room  of  tbe  station. — State  v.  Pensa 
eola  ft  A.  R  Co.,  (Fla.)  0  Bo  69. 

4.  Under  a  rale  adopted  by  the  railroad  com- 
missicm  requiring  each  railroad  company  to  post 
In  its  stations  copies  of  the  sehodales  of  its  yas- 
senger  rates,  the  company  is  not  required  to  show 
in  the  schedules  the  rate  per  mile,  nor  the  dis- 
tances between  stations,  in  the  at»ence  of  any 
law  or  rale  of  the  commlaslon  req airing  It.— State 
T.  Pensacola  ft  A.  B.  Co.,  {Fla.}  9  Bo.  89. 

6.  Under  a  rale  of  the  railroad  commission 
requiring  each  railroad  company  to  "post  in  a 
conspicuous  place,  and  keep  continuously  posted 
in  each  of  its  stations, "  certain  rate  suhcHiuleB, 
it  is  not  sufficient  for  the  company  to  send  the 
schedules  to  its  fronts  with  instructions  to  post, 
but  it  mast  see  uat  ther  are  continuously  kept 
posted,  as  required  by  the  rule.— State  v.  Fensa- 
cola  ft  A.  R.  Co.,  (Fla.)  9  So.  69. 

6.  Underarule  of  the  railroad  commission  re- 
quiring each  railroad  company  to  post  in  its  sta- 
turns  copies  of  the  schedule  of  freight  rates  pre- 
scribed for  it  by  tbe  commission,  the  company  is 
not  required  to  post  special  rates  which  it  is 
authorized  to  make  for  temporary  use  for  par- 
ticalor  persons  and  places.— State  v.  Pensacola 
ft  A.  R.  Co.,  (Fla.)  9Bo.  89. 

7.  Under  a  rale  of  the  raih-oad  commission 
requiring  railroad  companies  to  post  up  in  their 
stations  their  freight  and  passenger  rates,  the 
schedule  may  be  inSnted  on  two  cards  so  posted 
as  to  read  as  one.~8tate  T.  Pensacola  ft  A.  R. 
Co.,  (Fla.)  9  So.  89. 

ConstraoUoQ  of  road  —  Uabilily  for 
damages. 

8;,  In  an  action  against  a  railroad  for  dam- 
ages caused  by  reducing  the  grade  of  a  street,  it 
appesfed  that  plaintlfl  sold  a  strip  along  one  side 
of  his  land,  extending  from  onestreet  to  another, 
to  defendant,  as  a  right  of  way  for  a  railroad. 


and  that  defendant,  in  balldiog  its  road  thereon, 
excavated  the  land  so  that  both  street  levels 
abutting  plaintifTs  lot  were  cut  down  to  meet  the 
grade  of  defendant's  road.  ^Held,  that  the  sale  of 
the  land  to  defendant  did  not  Include  compensa* 
tion  for  such  anticipated  'lamage  In  changing  the 
grade,  so  as  to  authorize  an  affirmative  charge  to 
be  made  on  behalf  of  defendant. — Alabama  U. 
By.  Co.  T.  Williams,  (Ala.)  9  Sa  203. 

9.  la  an  action  against  a  railroad  for  dam- 
ages caused  by  reducing  the  gradeof  a  street,  ttie 
Coot  that  tbe  grading,  from  whiuh  the  injury  oom- 
plained  of  resalted,  was  done  by  a  sabcontractrv. 
does  notaftdot  defendant's  IlabfLity.—AlabamaM. 
By.  Co.  T.  WHilams,  (Ala.)  9  So.  20B. 

10.  In  an  action  against  a  railroad  company 
for  damage  to  private  property  by  excavations  on  - 
the  highways  In  eonstraction  of  Its  road,  evi- 
dence that  the  damage  was  afterwards  repaired 
by  the  city  is  admissible  in  mitigation  of  dam* 
ages.— Alabama  M.  By.  Co.  r.  Coskry,  (Ala.)  9 
Bo.  SOS. 

IdabiUty  for  negligence.  • 

11.  The  fact  that,  if  a  train  stopped  within  100 
feet  of  a  crossing,  as  provided  oy  C<ode  Ala.  } 
1145,  its  rear  portion  would  expend  across  the 
track  of  anotber  railroad,  cannot  relieve  it  from 
the  daiy  of  stopping.— Birmingham  Mineral  R. 
Ca  T,  Jacobs,  (Ala.)  9  So.  830. 

13.  A  railroad  company  which  has  possession 
of  and  is  actually  operating  a  railroad,  holding 
itself  oat  to  the  publio  as  the  operator,  is  liable 
for  damages  occasioned  to  third  persoos  by  tbe 
negligeooe  of  its  ofBcera  or  agenta  Inthe  manage, 
ment  or  operation  of  the  same,  wheOm  Its  pos- 
sessiop  be  legal  or  not. —Jacksonville,  T.  ft  C 
W.  Ky.  Co.  V.  Peninsular  lAnd,  Tnuupw  ft 
Manuf'g  Co.,  (Fla.)  9  So.  681. 

18.  Where  a  railroad  company  operates  and 
controls  a  railroad  in  its  own  name  and  through 
its  own  officers  and  employes,  it  is  liable  to  a 
third  person  for  an  injury  resulting  to  him  from 
negligence  In  tbe  management  or  operation  of 
the  same,  and  no  exemption  from  such  liability 
is  caused  by  the  fact  that  its  possession  and  op- 
eration of  the  road  are  under  an  agreement  be- 
tween It  and  tbe  owner  of  the  road,  by  the  terms 
of  which  it  is  to  operate  Uie  rood  in  its  own  right, 
furnish  the  rolling  stock,  charge  for  the  use  of 
the  same,  and  also  charge  a  certain  per  cent,  of 
its  own  expenses  as  the  operating  expenses  of  the 
road.— Jacksonville,  T.  ft  E.  W.  By.  Co.  v.  Pdn- 
^su^  Land,  Transp.  ft  Uanof'g  Co.,  (Fla.)  9 

14.  Where  a  municipality  has  been  Incorporated 
by  the  legislature,  the  fact  that  there  are  only  10 
families  in  it;  that  its  authorities  have  not  held 
a  session  since  its  organization;  that  the  mayor 
has  no  docket,  and  has  never  been  called  on  to 
act;  that  it  has  no  marshal,  nor  need  of  one;  and 
that  no  (dBcIal  bonds  have  been  given  by  the 
mayor  and  aldermen,— does  not  lessen  the  liability 
of  a  railroad  company  under  Bev.  Code  Miss.  | 
1047,  making  a  ralliroad  company  liable  for  dam- 
ages sustained  by  any  one  from  its  loeomotires 
or  cars  while  It  is  running  them  ata  greater  rate 
of  speed  than  six  miles  an  boor  through  a  town, 
city,  or  village.— Bell  t.  Kansas  atrTu.  ft  &  b. 
Co.,  (Miss.)  9  So.  m 

Injuries  to  persons  on  track. 

16.  In  an  action  to  recover  damages,  the  evi- 
dence showed  that  the  engineer  discovered  de- 
ceased about  midway  of  a  trestle,  100  feet  long, 
when  the  train  iffas  from  four  to  six  hundred 
vards  from  deceased,  and  that  the  train  could 
nave  been  stopped  within  that  or  less  distance, 
had  the  trainmen  acted  promptly,  and  that,  after 
the  discovery,  the  engineer  acted  upon  the  pre- 
sumption that  the  deceased  could  reach  the  end 
of  me  trestle  In  safety,  and  did  not  attempt  to 
stop  until  deceased  attempted  to  retrace  his  steps. 
Held,  that  the  conduct  of  tbe  engineer  was  reck- 
less and  wanton,  and  would  justify  a  verdict,  not- 
withstanding that  deceased  was  a  trespasser,  and 
guilty  of  contributory  negligence.— Central  Rail- 
road ft  Banking  Co.  v.  Vaughan,CAla.)  9  So.  468. 
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Ifl.  The  fact  that  a  railroad  company  failed  to 
build  a  platform  or  furnish  a  light,  wtaeo  needed, 
or  to  keep  a  lookout,  at  a  oertaiu  Junction,  and 
one  was  mjuzed  flierebj,  la  not  sufDcient  to  sus- 
tain a  eOui^  that  the  in]nry  was  caused  by  reck- 
less, wanton,  or  Intentional  negligence, — Ensley 
Ry.  Co.  V.  Chewning,  (Ala.)  B  So.  458. 

17.  Rooning  a  train  at  the  rate  of  7  8  miles 
an  hour  whtm  approachinir  a  station  is  not  reck- 
lesa  running,  when  the  tnun  can  be  stopped  In 
IS  or  ao  feet— Ensley  Ry.  Co.  v.  Chevming,  (Ala.) 
9  So.  458. 

18.  In  an  action  affainst  a  railroad  company 
for  mnuingorer  a  child  four  years  old,  who  was 
accompanied  by  a  child  of  about  elKht,  there 
was  evidence  that  the  trestle  upon  which  the  ac- 
cident occurred  was  visible  soon  after  leaving  a 
cut  about  a  quarter  of  a  mile  distant.  The  en- 
gineer testiflod  that  as  the  train  came  out  of  the 
out  he  saw  the  children,  bnt  was  usable  to  de- 
termine whether  they  were  on  the  track  until 
within  60  or  HO  yards,  when  he  whistled,  and  al- 
most simultaneously  the  child  was  struck,  al- 
though#-Jie  brakes  were  applied  and  the  train 
Btoppied  before  the  last  oar  had  cleared  the 
trestle.  Beld,  that  a  peremptory  InsLruction 
for  the  defendant  was  error,  aa  the  qnestlon  of 
defbudant's  negUgenoe  was  one  for  toe  Jury.— 
WaUey  r.  Mobfle  &  O.  K.  Co.,  (MUs.)  9  So,  445. 

IS.  In  an  action  against  a  railroad  company 
for  personal  injory  received  In  the  night-time, 
at  the  Junction  of  two  traclu,  it  was  not  error  to 
admit  evidence  that  the  company  had  no  platform 
or  station-house  at  the  point  where  plaintiff  was 
inlured,  and  that  there  were  no  lights  about  the 
]nnotion.--Knsley  Ry.  Co.  v.  Chewnlng,  (Ala.)  9 
So.  46B. 

90.  Wheredeoeasedwasrun  over  Just  after  the 
train  came  out  of  a  out  and  around  a  ourre,  it  is 
reversible  error  to  admit  evidence  that  the  en- 
gineer could  have  seen  deceased  before  he  en- 
tered the  cut;  there  being  no  evidence  that  he 
did  see  him  then,  and  it  not  being  his  duty  to 
withdraw  his  ©yos  from  the  track  to  look  across 
the  oountry  to  the  b^tle.— Central  Railroad  A 
Banking  Co.  t.  Vaughan,  (Ala.)  9  So.  466. 

Injuries  to  persodB  on  tnok— Oontribu- 
toiy  negligenoe. 

91.  Plaintiff  wishing  to  reach  a  train,  between 
which  and  himself  another  train  was  standing 
on  a  down  grade,  walked  along  some  80  feet  post 
the  engine  of  the  latter,  and,  turning,  stepped 
on  the  track  In  front  of  it.  He  did  not  look  back 
nor  listen,  and  was  struck  by  It  and  Injured. 
Keltiier  Uie  bell  nor  vrtilstle  was  sounded,  and 
there  was  no  evidence  that  the  eni^iueer  saw  his 
perilous  position  in  time  to  warn  him,  or  knew 
he  would  attempt  to  cross.  '  field,  he  was  guilty 
of  contributory  negligenoe,  and  coald  notrecover. 
— East  Tennessee,  v.  ft  Q.  Ry.  Co.  r.  Eomegay, 
(Ala.)  9  So.  557. 

99.  In  an  action  against  a  railroad  company 
for  personal  Injury  received  In  the  night-time, 
the  plaintiff  testified  that  he  was  sitting  on  the 
Ues  at  the  Junction  of  two  tracks,  and  neard  a 
whistle,  and  that  he  ttien  walked  up  the  track 
about  80  feet,  and  looked  up  the  track  to  see 
if  the  C.  train  was  coming,  but  did  not  see  it: 
that  he  then  stepped  between  the  tracks,  looking 
at  the  E.  train  coming;  after  standing  there 
about  a  minute,  he  was  struck  by  the  engine  on 
the  C.  track.  It  was  shown  that  there  was  a 
head-light  on  the  engine,  which  could  be  seen 
for  about  800  feet  Held  sufficient  to  show  that 
plaintiff  was  golllor  of  contrlbatonr  negligence. 
— Bnslay  I^.  Co.  v.  Chewning,  (Ala.)  9  So.  458. 

Aooldenta  at  orossings. 

93.  Mere  Inadvertence  or  inattention  on  the 

g,rt  of  defendant  does  not  constJtute  such  willful 
tentioQ  of  inflicting  the  injury  as  will  entitle 
plaintiff  to  damages,  though  he  were  guilty  of 
oontrlbntory  negligence,  Where  the  drcumstancefc 
are  not  such  that  defendant  ought  to  know  that 
such  Inattention  will  almost  necessarily  produce 
the  injury.— Oeomia  FW.  B7>  Co.  r.  Lee,  (Ala.) 

980.  m 


24.  The  facts  that  defendant's  train  was  run- 
ning at  from  IS  to  90  miles  per  honr,  and  that 
no  signals  were  given,  do  not  oonatltote  willful 
intent  to  inflict  Injury,  at  a  crossing  which  is 
not  '*a  crowded  thoroughfare, "  but,  at  most,  only 
"a  considerably  traveled  public  road.  "—Georgia 
Pac  Ry.  Co.  v.  Lee,  (Ala )  9  So.  280. 

25.  Code  Ala.  f  1144,  provides  that  "the  en- 
gineer or  other  person  having  control  of  the  run- 
ning of  a  loocmotlve  on  any  railroad  must  blow 
the  whistle  or  ring  the  bell  at  least  one-fourth 
of  a  mile  before  reaching  a  regular  stopping 
place,  and  oontlnne  to  blow  the  whistle  or  ring 
the  bell  at  short  Intervals  until  he  has  reached 
such  station  or  stopping  place. "  Held,  that  a 
Junction  was  a  regular  stopping  place,  in  the 
meaning  of  the  statute,  and  a  failure  to  giro  the 
tignals  Is  negligence  per  «e,  entitling  a  person 
injured,  who  used  due  care  to  avoid  Injury,  to 
damages.— Ensley  By.  Co.  T.  Chewning,  (Ala.)  9 
So.  468. 

 "Dummy  lines." 

96.  A  "dummy  line"  between  Birmingham 
and  Ensley  City,  organlxed  under  Act  Ala.  Feb. 
95,  1887,  which  provides  for  the  iocorporation  of 
companies  for  the  purpose  of  "constructing-  and 
using  a  street  railway  between  any  of  the  cities 
or  towns  of  the  Rtate, "  Is  a  railroad,  in  the  mean- 
ing of  the  above  statute.  Following  Railroad  Co. 
V.  Jacobs,  9  So.  sao.— Easier  By.  Co.  T.  Cbew- 
ning,  (Ala.)  9  Ho.  458. 

87.  Act  Ala.  Feb.  9^  1887,  p.  144,  provides 
that  corporations  formed  for  the  purpose  "of  con- 
structing and  using  a  street  railway  in,  or  in  and 
near,  or  between  anyof  the  cities  ortowns  of  the 
state, "  shall  have  power  to  construct  a  street 
railroad  upon  the  streets  of  any  city,  town,  or 
county,  as  may  be  authorized  by  the  proper  au- 
thorities thereof,  and  speaks  of  such  road  as  a 
•"railroad  company,"  Code  Ala.  1^  S  11  <S. 
provides:  "Unless  clearly  otherwise  apiiarenb 
from  the  context  the  term 'railroad  company, 'as 
used  in  this  chapter,  inctndee  any  person  or  cor- 
poration owning  or  operating  a  railroad. "  fields 
that  a  "dummy  line"  between  Birmingham  and 
Ensley  City,  organized  under  the  above  act,  was 
a  "railroad, "within  Code,  1 1145,  which  requires 
all  trains  to  stop  within  lUO  feet  of  where  tvro 
"railroads'*  oross  each  other.  Stokk,  C.  J.,  and 
Cloptok,  J.,  dissenting. — ^Birmingham  MiiMraL 
R.  Co.  T.  Jacobs,  (Ala.)  9  Bo.  SIO. 

 Contribatory  negligenoe. 

98.  In  an  action  for  damages  It  appeared  fliat 

plaintiff  had  driven  along  a  highway  running 
parallel  with  a  railway,  the  view  of  which  was. 
obstructed  by  a  long  line  of  cars  standing  on  a 
side  track.  At  the  point  where  the  oars  ended 
the  highway  crossed  the  trades  at  rl^t  angles. 
After  stopping  and  listening,  plaintiff  attempted 
to  drive  his  team  of  mules  across,  and  they  were 
killed  by  a  train  backing  on  the  main  track  from 
the  direction  whence  he  came.  Hetdt  that  his. 
failure  to  get  out  of  the  wagon  and  look  was  not, 
in  law,  contributory  negligence,  but  this  was  a 
question  forthejury,  under  all  the  circumstances. 
—Georgia  Pac.  By.  Co.  v.  Lee,  (Ala.)  9  Go.  23U. 

Stock-killing  cases. 

99.  In  an  action  against  a  railroad  oompanr 
for  the  negligent  killing  of  an  ox,  where  the  neg- 
ligence counted  on  Is  alleged  to  have  consisted 
of  the  failure  of  the  engineer  "to  reverse  the  en- 
gine, blow  the  whistle,  or  use  the  proper  dili- 
gence and  means  at  his  command  to  avoid  the  ac- 
cident, "  it  la  error  to  refuse  to  charge  that  no- 
recovory  can  be  had  fbr  any  fidlure  of  the  en- 
gineer to  discover  the  ox  sooner  than  it  was  dis- 
covered, as  shown  by  the  testimony.— Mobile  & 
B.  K  Co.  V.  Ladd,  (Ala.)  9  Bo.  169. 

80.  In  an  action  against  a  railroad  company 
for  Uie  negligent  kllUng  of  an  ox,  there  having 
been  conflictingevidenceas  to  whether  the  whistle 
was  blown,  and  evidence  that  the  ox  ran  along 
In  front  of  the  engine  for  some  distance,  a  gen- 
eral charge  for  defendant  was  pruperly  denieil 
—Mobile  ft  B.  R.  Co.  v.  Ladd,  (Ala.)  9  So.  1(» 

81.  Where  the  evidence,  in  an  action  for  Ul) 
Ing  stock  on  a  railroad  track,  shows  thabtfaa  as 

Digitized  by  LjOOglC 


INDEX. 


993 


imal  ran  150  yards  down  the  track,  but  tha  en- 
gineer  testifiea  tbat  he  only  saw  the  animal  M) 
yards  before  the  train  struck  her,  and  that  he 
could  not  have  seen  her  earlier,  and  his  testi- 
mony  Is  not  disoredited,  and  is  not  in  conflict 
with  the  testimony  of  plaintilf's  witnesses,  a 
judgmeat  for  plaintiff  will  be  reTeraed.— Kansas 
City,  H.  &  B.  R.  Co.  v.  Deaton,  (Miss.)  9  80.  828. 

83.  The  accident  occnrred  upon  a  clear,  dark 
nigbt,  defendant's  train  running  at  a  speed  of  35 
mUoB  per  hour,  and  the  locomotive  having  a 
liead-light  tb^t  would  not  permit  the  engineer  to 
see  obstmctions  60  feet  distant,  within  which 
distance  the  aninial  was  flrst  seen.  Held,  that 
testimony  that,  upon  one  occasion,  the  en^neer 
of  this  company  blew  the  whistle  at  witness, 
while  walking  alone  the  track  at  least  300  yards 
ahead  of  the  train,  Is  admissible  In  rebuttal,  as 
bearing  upon  defendant's  negligence  in  using  3 
defective  head-light,  or  the  failure  of  its  employes 
to  keep  a  proper  lookout.— Alabama  O.  8.  R.  Co. 
T.  Moody,  (Ala.)  9  So.  288. 

88.  The  jury  having  been  instructed  that.  If 
they  believed  defendant's  evident^,  they  must 
find  for  defendant,  it  is  not  error  to  charge,  at 
the  instance  ot  plaintiff,  that  they  "are  not 
bbliged  to  find  for  defendant  at  all  events,  and, 
if  they  do  not  believe  the  evidence  tending  to  ac- 
q  ait  the  defendant  of  negll^nce,  then  a  verdict 
may  be  found  for  the  plaintiff;"  it  ai^pearlng  that 
the  animal  was  killed  by  defendant's  moving 
train,  and  the  burden  being  on  defet^ant  to  show 
that  proper  diligence  was  used  to  prevent  the  In- 
jury.— Alabama  O.  8.  B.  Co.  v.  Moody,  (Ala.)  9 
80.  23S. 

84.  A  charge  that  plaintiff  Is  entitled  to  re- 
cover if  the  animal  could  and  ought  to  have  been 
seen  in  time  for  the  engineer  to  check  the  speed 
of  the  train  and  blow  the  whiatle,  though  it  might 
not  and  could  not  have  lieen  seen  in  time  to  stop 
the  train  and  avoid  the  injury.  Is  errur,  the  ac- 
tiouable  negligence  being  defendant's  failure  to 
keep  a  proper  lookout;  and  the  defect  Is  not  oured 
bv  ue  court,  nwa  its  own  motion,  charging  "that 
the  lory  most  further  believe  that  the  accident 
could  nave  been  prevented  if  the  engineer  had 
seen  the  bull  aa  ttoon  as  he  could  and  ought  to 
have  seen  him, "  -  «uch  charge  tending  to  qualify 
and  limiC,  and  not  explain,  piaintlS's  request. — 
Alabama  G.  B.  B.  Co.  v.  Moody,  (Ala.)  9  Bo.  238. 

85.  A  charge  that  defendant  Is  negligent  in 
falling  to  use  a  locomotive  head-ilght,  such  as  is 
In  use  on  the  be.st-equipped  railroads,  without 
r«^rd  to  its  actual  utility  or  superiwi^aa  dem- 
onstrated by  use,  is  defective. — Alabwia  G.  S. 
B.  Co.  T.  Moody,  f  Ala.)  9  80.  m 

80.  It  is  not  error  to  charge  that  defendant  is 
not  excused  from  negligence, If  by  proper  dili- 
gence the  anima'  ought  to  have  been  seen  in  time 
to  frighten  it  oft  the  track,  by  the  fact  that  the 
engineer  did  not  see  it  nnul  the  train  was  within 
00  feet  of  the  animal.— Alabama  G-.  B.  B.  Co.  t. 
Moody,  (Ala.)  9  Ho.  288. 

Firea. 

87.  A  person  having  property  adjacent  to  a 
railroad  Is  not  bound  to  keep  his  property  in 
such  a  condition  aa  to  guard  against  the  negli- 
gence of  the  railroad  company,  or  to  keep  watch 
over  it— Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
jE>eninsttIar  Land,  Transp.  &  Manuf'g  Co.,  (Fla.) 
S  Bo.  601. 

88.  The  mere  emission  of  sparks  from  a  rail 
road  locomotive,  or  the  mere  setting  oat  of  llres 
thereby.  Is  not,  per  «e,  evidence  of  negligence  on 
the  put  of  the  company;  but  the  emission  of 
sparks  of  ununual  size,  or  In  unusual  quantities, 
la  evidence  sufficient  to  raise  the  presumption  of 
negligence,  and  throw  upon  the  company  tne  bur- 
den m  removing  the  presumption. —Jaclcsonville, 
T.  A  K.  W.  Ry.  Co.  v.  Peninsular  Land,  Transp. 
A  Manuf'R  Co.,  (Fla.)  0  So.  661. 

89.  Where,  in  an  action  against  a  railroad 
company  for  negligently  setting  out  llres  and 
burning  property,  the  testimony  in  behalf  of 
plaintiff  snows  an  escape  of  sparks  of  extraordi- 
xuvy  siw,  and  In  unusual  quantities,  and  the  evi- 
dence in  behalf  ot  defendaiit  shows  that  the  en- 

V.980.— 68 


glue  was  in  good  condition,  and  supplied  with 
proper  appliances  for  arresting  the  escape  ef 
sparks,  and  was  parly  managed  by  competent 
operatives,  wblon  olrcumstanoes  are  relied  on 
by  defendant  as  showing  due  care  in  the  opera- 
tion of  the  locomotive;  and  the  evidence  further 
shows  that  sparlcs  of  the  size  and  quantity  in- 
dioated  oould  not  have  escaped  were  the  engine 
so  supplied  with  proper  appliances,  and  properly 
mauEii^d,  and  there  is  a  verdict  in  favor  of 
plaintiff,  in  effect,  afBrming  negllgenoe  on  the 
part  of  defendant,  such  finding  will  not  bo  dis- 
turbed on  appeal. —J ackaonviUe,  T.  ft  K.  W. 
Ry.  Co.  V.  Peninsular  Land,  Transp.  ftUuiuf'g 
Co.,  (Fla.)  9ISa  061. 

40.  Where  a  Are  resulting  In  the  destruction 
of  pro[>erty  is  shown  to  have  been  set  by  a  par- 
ticular locomotive,  evidence  of  former  fires  set 
out  by  the  same  engine  is  admissible  as  tending 
to  prove  its  defective  construction  or  condition, 
bat  evidence  of  fires  set  out  by  other  locomotives 
is  Inadmissible.— Jacksonville,  T.  ft  K.  W.  Ry. 
Co.  v.  Peninsular  Land,  Transp.  ft  Manuf'g  Co., 
(Fla.)  9  80.  Ml. 

41.  The  fact  that  a  person's  buildings  are  by 
their  position  exposed  to  the  reach  of  sparks  at 
a  locomotive  engine  is  no  defense  to  an  action 
for  an  injury  occasioned  by  the  railroad  com- 
pany's nmltgeace  in  setting  out  fire.  He  has  a 
right  to  bulla  at  any  place  on  his  land. — Jackson- 
ville, T.  &  K.  W.  Ky.  Co.  v.  Peninsular  Land, 
Transp.  ft  Manuf'g  Co.,  (Fla.)  9  80.  Ml. 

42.  A  charge  that  a  railroad  company  is  re- 
quired to  ezerolBe  the  **DttDOSt  care"  in  running 
through  a  town  where  buildings  are  constructea 
of  wood,  and  situated  so  near  its  road  as  to  be 
exposed  to  fire  from  the  locomotive,  and  espe- 
cially 90  if  at  the  time  the  wind  is  blowing  from 
the  mglne  towards  the  buildings ;  and  that  under 
such  circumstances  thecompanyia  bound  to  exer- 
cise a  greater  degree  of  care  than  when  running 
trains  In  the  country;  and  that  the  degree  of 
care  which  is  required  is  proportioned  to  the  dan- 
ger to  be  apprehended,— does  not  prescribe  a 
greater  degree  of  care  than  the  circumstances 
stated  In  it  call  f(w.— Jacksonville.  T.  ft  K.  W. 
Ry.  Co.  V.  Peninsular  Land,  Transp.  ft  Manuf'g 
Co.,  (Fla.)  9  So.  Ml. 

A  charge  that  railroad  companies  are  re- 
quired to  furnish  their  locomotives  with  spark- 
arresters  of  the  best  mechanical  Invention  and 
construction  in  general  use  at  tbe  time  is  not  er- 
roneous.—Jacksonville,  T.  ft  K.  W.  Ry.  Co.  v. 
Peninsular  Land,  Transp.  &  Manuf'g  Co.,  (Fla.) 
9  Bo.  Ml. 

44.  In  an  action  for  damages  for  destruction 
of  a  building  by  fire,  alleged  to  have  been  neg- 
ligently permitted  to  escape  from  defendant's 
railroad  engine,  if  the  evidence  shows  that  sparks 
negligently  permitted  to  escape  caused  the  orig- 
inal fire,  and  that  its  natural  and  contlnhous 
spread  could  not  have  been  ari'ested  by  the  plain- 
tiff inthe  exercise  of  proper  care  until  it  reached 
and  destroyed  his  property,  and  that  the  de- 
stmction  of  bis  property  was  not  caused  by  new 
or  intervening  force,  then,  upon  the  question  of 
direct  or  proximate  cause,  it  does  not  matter 
whether  the  buildings  destroyed  of  tbe  plaintiff 
were  the  flrst  or  the  tenth  to  be  consumed  by  the 
fire.— Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Pen- 
insular Land,  Transp.  ft  Manuf'g  Co.,  ^a.)  9 
So.  Ml. 

45.  In  an  action  agaimt  a  railroad  company 

for  negligently  setting  fire  to  and  burning  plain- 
tiff's pi-operty,  where  tbe  declaraUon  alleges  that 
the  fire  was  caused  by  a  spark  from  defendant's 
engine,  an  instruction  to  find  for  plaintiff  if  the 
fire  was  caused  by  defendant's  negligence  in  leav- 
ing near  plaintiff's  property  a  box-car  filled  with 
hay  which  was  set  on  fire,  Is  a  departure  from 
the  pleadincrs,  and  erroneous. — Jacksonville,  T.  ft 
K.  W.  Ry.  Co.  V.  Neff,  (Fla.)  9  So.  M8. 

RAPE. 

What  constitutes. 

1.  On  a  trial  for  the  rape  of  JtvKlrl  14  years 
old,  she  testified:  Tt^  a^i^^a(-f^^^9 
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house  and  oauffht  me,  and  pat  hli  arm  around 
my  waist,  ajod  one  band  over  my  mouth,  and 
threw  me  down.  He  thn  slipped  his  liand  down 
so  thac  his  arm  woald  press  on  my  throat,  and 
told  me  If  I  hallooed  he  wonld  kill  me.  Then  he 
palled  np  my  dress"  and  carnally  knew  her. 
"When  he  got  up  he  said:  'There,  now,  I  have 
laxiken  the  law.'  Then  ha  went  off."  The  alleged 
offense  was  committed  in  a  village,  In  the  day- 
time. Heveral  families  lived  Just  across  the 
street.  Held,  that  the  evidence  was  not  suffi- 
cient to  show  that  the  act  was  done  by  force  and 
^^nst  the  will  of  the  raoseoatrlx.— r. 
Btate,  (Fls.)  9  80.  87. 

IndiotmeDt. 

2.  An  indictment  under  Laws  Fla.  188T,  ol  8760, 
making  it  a  felony  to  have  carnal  intercourse 
with  any  unmarried  female  under  the  age  of  17 
years,  or  to  procure  for  prostitution,  or  cause  to 
t>e  prostituted,  aoy  such  female,  is  sufflcient  if 
it  cluurges  the  ollonbe  in  the  language  of  the 
statute.  It  need  not  allege  that  the  oSeose  was 
knowingly  and  wiHfnlly  committed,  or  that  it 
was  ctnnmltted  without  the  female's  consent, 
and  tt  is  immaterial  whether  tiie  female  was  pre- 
viously viriaotts  or  not.— Holton  r.  States  (fla.) 
»8o.  71ft. 

Beasonabla  Doubt. 

Inatmotioni  as  to,  see  (Mmlnal  Law,  47-Sa, 


BEUUiVBBS. 

Appointment. 

1.  A  bill  in  equity  to  foreclose  a  mortgage 
given  by  a  water-works  corporation  showed  that 
its  assets  were  inaufflolent  to  pay  Its  mortgage 
debts;  that  it  was  in  a  falling  condition,  and 
would  not  be  able  to  continue  its  business  or 
carry  out  its  contracts;  that,  while  default  had 
not  taken  plaoe  under  the  mortgage.  It  was  cer- 
tain to  oooor  very  soon;  that  many  of  its  credit- 
ors, wiQioot  liens,  had  attactied  and  levied  upon 
mortgaged  property,  and  bad  garnished  debts 
due  the  oorporatioQ,  which  debts  were  also  cov- 
ered by  such  mortgage;  that  It  was  impossible 
for  it  to  collect  its  revenues;  that  it  was  without 
tesonroes  to  carry  on  Its  business;  and  that  its 

firoperty  was  in  imminent  danger  of  waste  and 
OSS.  "me  bill  prayed  for  the  appointment  of  a 
receiver.  All  persons  interested  were  made  par- 
ties to  the  suit  The  corporation,  by  its  presi- 
dent, gave  written  consent  to  the  appointment 
of  a  receiver,  field,  that  such  bill  was  Improp- 
wly  dismissed  00  demurrer  of  defendants,  who 
were  attaching  ctedit^urs  of  the  corporation. — 
Thompson  T.  Zfatches  Water  &  Sewer  Co.,  (SCiss.) 
e  So.  m. 

2.  Where  a  creditors' bill  sets  out  that  de- 
fendant has  conveyed  his  property  to  his  wife  for 
a  licUtious  consiaerattOD ;  that  their  debts  ac- 
erued  prior  to  the  conveyance;  that  the  debtor 
has  no  other  proper^  with  which  to  satisfy  their 
demands;  ana  prays  the  appointment  of  a  re- 
ceiver for  the  stock  of  goods  conveyed ;  and  the 
evidence  shows  that  the  debtor  is  insolvent;  that 
the  goods  will  be  wasted  or  disposed  of  so  that 
they  will  not  be  forthcoming  to  natisly  a  decree 
in  plaintiffs*  favor,— It  is  proper  for  the  chancel- 
lor to  appoint  a  receiver.— Heard  v.  Murray, 
(Alft.)  9  Kn.  B14. 

8.  A  bill  against  the  administrator  of  two 
brothers  alleged  that  one  of  them,  prior  to  his 
decease,  was  co-surety  with  complainant  upon  a 
guardian's  bond,  npou  which  complainant  had 
been  compelled  to  pay  several  thousand  dollars; 
that  his  co-surety,  during  the  action  on  such  bond, 
fraudulently  conveyed  all  his  property,  consist- 
ing of  personalty,  to  his  brother;  and  that  thead- 
iMnistrator  was  rapidly  selling  such  personalty, 
and  had  no  property  of  his  own  subleot  to  execu- 
tion. The  answer  did  not  controvert  the  essential 
averments  of  the  hill,  except  in  general  terms, 
but  denied  the  amount  of  the  Indebtedneas. 
Held  sufficient  to  justify  the  appointment  of  a 
ceceiver,  although  the  administrator  was  making 


the  sales  under  order  of  court,  and  was  deposit- 
ing the  proeeeda  in  the  banlL— Fetor  T.  Kabn, 
(M^)  9  Bo.  799. 

4.  ThefoctthntHuhMllnltoBMadeOcIeBcr 
of  legal  assets  la  sufficient  to  Impart  eQuiiy 
thereto. -Peter  r.  Xabn,  (Ala.)  9  nB. 

 ITotioe. 

6.  After  a  receiver  appointed  by  consent  (tf  * 
olty  to  receive  and  dismbote  certain  taxes  for 
certain  years  has  carried  out  the  purpose  of  such 
special  appointment,  an  order  autnoruing  him  to 
collect  from  the  city  taxes  alleged  to  have  been 
collected  by  the  city  for  other  years,  vlrtaally 
appoints  a  new  receiver,  and  Is  illegally  granted 
if  no  notice  is  first  given  to  the  city.— State  r. 
City  of  New  Orleans,  (Ia.)  9  80.  648. 

6.  Where  a  receiver  has  been  appointed  by 
the  register  without  notice  to  the  defendant^  but, 
on  appeal  by  the  latter,  tiie  chancellor  has  oon- 
flrmed  the  appointment  after  allowing  the  intro- 
duction of  new  affidavits,  and  defendant's  answer, 
the  receiver  will  not  be  discharged  for  lack  of 
such  notice.— Peter  v.  Kahn,  (Ala.)  9  Bo.  7S9. 

Bight  to  poasession  of  goods, 

7.  A  bill  having  been  filed  by  creditors  of  H. 
to  have  a  transfer  of  his  goods  to  petitioner  de- 
clared fraudulent,  a  receiver  was  appointed  by 
the  register.  Petitioner  appealed  to  the  cbanoel- 
lor,  and,  on  executing  a  bond,  was  given  poasoe- 
sion  of  the  goods  which  had  been  takan  from  him 
by  the  recwver.  The  sheriff  then  levied,  on  a 
portion  of  the  goods,  attachments  soed  out  by 
other  creditors  against  the  estate  of  H.  The  chan- 
cellor afOrmed  the  (m3er  appointing  a  receiver, 
except  that  he  appointed  the  shertfT,  and  directed 
him  to  hold  all  the  goods,  and  farther  Erected 
him  to  hold  the  portion  attached  separate  ftom 
the  balance,  and  ordered  chat  the  lien  acquired 
thereby  be  not  discharged  until  further  ordv. 
Held,  that  petitioner,  having  appealed  and  given 
a  ntpertedeas  bond,  was  not  entitled  to  a  writ  of 
mandamttt  direotlng  possesslim  of  the  portion 
of  the  goods  attached  to  be  given  to  him. — Bx 
parte  Tllman,  (Ala.)  9  So.  B87. 

5.  The  order  of  the  chancellor  appointing  tba 
receiver  having  already  been  affirmed,  a  writ  of 
mandamus  directing  possession  of  a  poartion  of  the 
goods  attadied  tobe  pven  to  petitioner  would  not 
issue,  whatever  may  have  been  petltimer'a  rigiht 
to  possession  when  the  proceeding  was  com- 
menced.— Ex  parte  Tllman,  (Ala.)  9  80.  fi87. 

Actions  against. 

9.  Where  the  receiver  of  a  railroad  Is  sued 
in  his  offloial  character  to  sabject  to  liabili^ 
the  property  in  his  hands,  but  is  afterwards  dis- 
chai^red  from  the  rooelvership  before  pleading^ 
and  the  property  withdrawn  from  hla  onstody, 
no  judgment  can  be  rendered  against  him  in  his 
representative  capacity,  although,  if  intervening 
rights  do  not  Interfere,  the  cause  may  be  revlTed 
by  proper  application  against  his  siwoeasor.— 
Bond  V.  State,  (Miss.)  9  80.  868. 

Appeal  by  reoeiver. 

10.  Under  Code  Ala.  1886,  |  8611,  giving  an  ap- 
peal as  a  matter  of  right  only  to  the  parties  or 
their  personal  representatives,  an  appeal  by  a 
receiver  from  an  order  allowing  claims  on  the 
funds  In  his  bauds  In  favor  of  one  not  a  partj 
to  the  original  suit  will  be  dismissed. — IXHraeyr. 
Sibert,  (Ala.)  0  So.  288. 

Beoognlaanoe. 

Bee  Baft. 

Beoonvexitlon. 

See  SetrOff  and  CounUr-Vlaim. 

Beoordfl. 

Of  chattel  mortgages,  see  ChattA  Uortyaget,  %^ 

deed,  see  Deed,  1,  a. 

mortgage,  see  Mortgagea,  S. 

title  to  vessel,  see  ^i»i>in0;  , 

On  appeal.  «»-A/^eWL.OOgle 
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Bedemption. 

From  exeoatioD  sale,  see  Executiorit  4,  S. 
forMdoBure  sale,  see  Uortgagei't  15-19. 
tax-Mle,  Bee  TomtUm,  19. 

Beformatioii. 

Of  contract,  see  EguUy^  9-11. 

BEIiBASB  AND  BISOHABOB. 

Bee,  alw),  Payment. 

Of  notes — ITotioe  to  maker. 

Where  the  owner  ot  notes,  with  the  inten- 
tion of  diBchar^ngthe  maker,  writes  across  their 
fsoe  the  words,  ''This  note  is  paid  In  full, "  and 
SQcb  Dotes  are  afterwards  found  among  worthless 
papers,  thev  will  be  considered  extinguished,  al- 
though notice  of  the  release  was  not  siven  to  the 
makers. — Succession  of  Foerster.  fLa.)  0  So.  17. 

Bemote  and  Proximate  Cause. 

Bee  NegUgenoe,  S,  8. 

Sent. 

Bee  Landlord  and  Tenant,  8, 9. 

REPLEVIN. 

Tiading  valne  of  property. 

1.  In  replevin  for  a  mare  and  oolt.  It  Ii  no 
gromid  for  noating  the  ludgment  that  there  was 
not  a  separate  finding  of  the  value  of  each  article; 
the  mare  and  colt  bung  so  Intimately  connected 
as  to  oonstitate  one  whole.— Henry  r.  DlILard, 
(Kiss.)  9  So.  398. 

3.  In  a  statatorr  action  for  the  possession  of 
■ereral  moles,  oxen,  and  oows,  etc,  a  Judgment 
on  a  vardiot  fw  defendant,  wbi<di  does  not  assess 
the  TBlne  of  the  proper^,  la  erroneous,  under 
Code  Ala.  |  3719,  providing  that  In  such  actions 
the  verdict,  if  for  either  party,  must  separately 
assess  the  Talne  of  each  artfcls,  if  practicable, 
and  Judgment  must  he  for  the  property  or  its  al- 
temata  value.  Jones  v.  Anderson,  83  Ala.  803,  3 
Ho.  SU,  followed.— Henry  r.  PDweU,(Ala.J  9  fio. 
817. 

Besdssion. 

Of  contract,  see  Equity,  13-20. 

sale,  aee  Sale,  8;  vendor  and  Vendee,  S-7. 

Bea  Judicata. 

See  Judirment,  3-9. 

Betnziu 

Of  writ,  tee  Write,  8. 

Bevenue. 

SaeToxotloik 

Beview. 

On  q>peal,  see  Appeal,  8S-62. 


BIFABIAK  BIQHTS. 

See,  also.  Waters  and  Water-Couraee. 
OonBtraotlon  of  leree  and  road-way. 

1.  A  municipality  which  institutes  condemns- 
Ifon  proceedings  against  a  riparian  proprietor,  to 
acquire  land  for  the  construotioa  of  a  levee  and  of 
a  road'Way  along  its  borders,  does  not  thereby 
acquire  title  to  the  soil  E\nd  become  a  riparian 
owner,  though  compensation  is  made  to  the  owner 
for  the  appropriatiou  of  his  land;  and  where, 
owing  to  encroachments  by  the  river,  nearly  the 
entire  road-way  haa  been  absorbed  for  levee  put^ 
poses,  the  owner  must  fnralah  another,  without 


compensation,  as  provided  by  B«v.  Ci^  Code  La. 
art.  707.-Kacb  v.  aty  of  New  OrlMBis,  (La.)  9  Bo. 
473. 

Batture — Bight  of  oooupanoy. 

3.  Act  lA.  1S53,  No.  888,  provide*  that  when- 
ever the  riparlaa  owner  of  any  property  in  the  in- 
corporated towns  or  cities  is  entitled  to  the  right  ot 
accretion,  aqd  batture  has  been  formed  in  front  of 
bis  land  more  than  is  necessary  for  pnbUo  use, 
which  the  corporation  withholds  from  htm,  he  may 
bring  an  aotion  to  compel  the  corporation  to  per- 
mit him  to  enjoy  so  much  of  the  bfitture  as  is  not 
necessary  for  public  use.  Held,  that  the  riparlaa 
owner  of  any  property  entitled  to  the  right  of  ac- 
cretion cannot  reduoe  the  batture  to  private  occu- 
pation vrlthout  leaving  for  publio  use  witliont 
occupation  such  portions  thereof  as  may  be  needed 
for  commerce,  publio  highways,  and  streets.  — 
Louisiana  Ice  ManuTg  Oo>  v.  of  New  Orleans, 
(La.)  9  So.  31. 

Bisks  of  Employment. 

See  Master  and  Servant,  8(MA 

Bivers. 

See  Navigable  Water*;  Watert  and  Water- 
Courtee. 

BOBBEBT. 

What  oonatltateB  offense. 

On  Indictment  fbr  robbery,  it  appeared  that 

defendant  met  a  person  on  the  road  carrying  a 
gun,  whom  he  stopped  and  engaged  in  oonversa* 
tion  respecting  its  purchase,  and  the  gun  was 
lianded  tohlm.  Being  informed  that  the  gnnwas 
loaded,  he  stepped  back  a  tew  steps,  ana  point- 
ing it  at  the  prosecutor  said,  "Run,  or  I  will 
shoot  you-,"  whereupon  the  latter  backed  (df 
some  distance,  frightened,  and  the  defendant  ran 
off  with  the^guu.  Held,  that  defendant  was  not 
guilty.  Overruling  James  v.  titate,  88  Ala.  880l— 
Thomas  V.  State,  (Ala.)  9  So.  81. 

Bules  of  Court. 

Mandate,  »ee  Appeal  59. 

SAUL 

Bee,  also,  Fendor  and  Vendee. 

Action  for  false  representations.  Bee  Deoett, 

 price,  pleading,  see  AeeutnpeU. 

B^hts  of  conditional  vendor,  see  LandtorA  and 

Tetiant,  11. 

The  oontraot. 

1.  A  contract  recited  that  in  consideration  of 
nOO  ptaintifl  delivered  u>  defendant  certain  op- 
tions ttierein  described  upon  consideration  that  It 
defendant  should  pay  plaintiff  a  named  sum  with- 
in 20  days  all  pluntlfl's  rights  in  the  property 
should  accrue  to  defendant,  and  that  defendant 
obligated  himself  to  pay  plaintiff  this  sum  or  to 
return  the  options,  which  had  been  duly  in- 
dorsed to  him,  within  80  days.  Beld,  that  this 
was  not  a  contract  of  "sale  and  return"  so  as  to 
give  plaintiff  an  absolute  right  to  the  purchase 
money  on  defendant's  failure  to  pay  It  within  the 
20  days  or  to  return  the  options  in  89  daya.— 
Wailes  v.  Howiaoa,  CAla.J  9  Bo.  594. 

a.  In  an  aotion  for  the  price  of  an  engine,  two 
of  the  pl^ntifts  testified  that  the  sale  was  abso- 
lute to  the  firm  of  which  defendant  hod  been  a 
memt>er,  and  defendant  and  his  former  partoar 
testified  It  was  made  throngh  them  to  a  third 
party  upon  commission.  It  appeared  that  the 
firm  had  been  plaintlfls*  agent  for  the  sale  ot 
engines,  that  there  was  no  special  contract  for 
the  sale  of  this  one,  and  that  it  was  not  included 
In  an  arrangement  made  for  the  absolute  sale  of 
others.  The  letter  of  the  flrmorderiug  shipment 
of  the  engine  to  the  third  party  referred  to  pre< 
vions  sales,  probable  delays  in  collecting  Oiemir- 
obaM  mon^  therefor,  [iigi#ze|tl9^aA»^fCtgiNl 
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nevBT  make  a  sale,  or  advise  a  shipment,  nnlesa 
we  are  satistled  the  buyer  will  pay  as  be  prom- 
IsM. "  The  dedaratlonB  and  oonduct  of  one  of 
the  pUdntiffs,  after- the  shipment,  were  inoonslst- 
ent  with  tbe  theory  that  the  sale  was  absolute. 
Held,  that  the  burdon  was  on  plaintiffs,  and  the 
proof  failed  to  show  an  absolute  sale.— Ellerbee 
T.  Cleveland,  (Ala.)  9  So. 

Besoission. 

8.  Where  a  porobaser,  honestly  Intending  to 
pay  tor  the  goods,  represents  that  his  assets  far 
exceed  his  liabilities,  believing  the  same  to  be 
true,  when  in  fact  be  is  insolvent,  there  is  nosuuh 
fraud  as  will  entitle  tbe  seller  to  diaatOrm  the 
sale  and  maintain  an  action  for  con  vera  ion  against 
tbe  purchaser's  assignee  in  inBolveiicr.— Joboson 
T.  Bent,  (Ala.)  S  So.  681. 

Tendor*s  lien. 

4.  One  who  loans  another  money  with  wblch  to 
purchase  property,  or  pays  for  tbe  property  for  an- 
other, has  no  vendor's  lien  or  privilege  thereon. — 
Labouisse  v.  Orleana  Cotton-Rope  &  ICanurg  Co., 
(La.)d8o.20i. 

6.  A  bill  in  equity  by  a  vendor  to  subject  the 
personalty  sold  to  bis  claim,  which  is  not  sworn 
to,  and  contains  no  description  of  the  property, 
and  under  which  no  writ  is  sued  oat  for  seizure 
of  tbe  property,  establishes  no  lien  on  tbe  per- 
sotialty  nnder  Act  Miss.  March  11, 18S4r,  amending 
Code  Miss.  1 1255,  and  providing  that,  if  the  ven- 
dor of  personal  property  desirestoestabllsb  a  lien 
thereon  wbile  In  tbe  bands  of  the  first  vendee,  he 
shall,  on  fliing  his  declaration  or  evidence  of 
debt,  make  aflidavit  stating  that  the  property  was 
sold  by  him,  and  describing  it,  whereupon  a  writ 
of  seizure  Is  to  he  issued,  etc.— -Graham  t.  Thorn- 
ton, (Miss.)  9  So.  383. 

6.  The  vendor,  who  claims  a  privilege  upon 
merchandise  sold  which  has  been  unpacked  and 
mixed  with  otber  goods  of  tbe  purchaser,  must 
dearly  show  that  they  remain  capable,  by  In- 
spection,  of  identification,  and  must  ideuti^ 
them  with  reasouabla  certainty.— Newnum  v* 
Cannon,  (La. )  9  So.  439. 

7.  Kev.  Civil  Code  La.  |  8230,  provlauB  that 
''when  the  things  reclaimed  [by  the  vendor]  con- 
sist in  merchandise,  which  is  sold  in  bales, 
packages,  or  oases,  the  claim  shall  not  be  admit- 
ted if  they  have  been  untied,  unpacked,  or  taken 
out  of  the  cases,  and  mixed  with  other  things  sf 
tbe  same  nature,  belonging  to  the  purchaser,  so 
that  their  identitv  can  no  longer  be  estsbllsbed. " 
Held,  that  to  exclude  the  vendor's  claim  it  is  es- 
sential that  the  goods  be  incapable  of  identifica- 
tion.—Newmsu  v.  Cannon,  (La.)  9  So  489. 

A.otion  for  price — Eridence. 

8.  In  an  action  for  the  price  of  flonr  sold  and 
delivered,  Itappeared  that  plaintiffs  offered  to  sell 
floar  to  defendants,  ezhibltiog  to  thorn  samples 
of  certain  named  brands;  that  Ihe  latter  refused 
to  boy  then,  bat  some  time  afterwards  wrote 
plaintiffs,  offering  to  buy  tbe  said  grades  at  a  cer- 
tain price.  After  several  telegrams  plaintiffs 
shipped  the  flour,  bat  defendants  refused  to  ac 
cept  it,  claiming  that  it  was  not  up  to  sample. 
BeZtf,  that  tbe  sale  was  by  sample,  and  evidence 
as  to  tbe  negotiations  when  the  samples  were 
shown  was  improperly  excluded.— Penn  r.  Smith, 
(Ala.)  9  So.  6U9. 

Beniaal  to  accept  goods. 

9.  Wberetbe  seilerof  asoda-waterapparatus, 
which  the  buyer  has  no  opportunity  to  inspect 
before  the  sale,  reivesents  that  it  has  safety- 
valves,  when  in  fact  it  bss  none,  the  buyer,  on 
discovering  this  defect  after  the  shipment  of  >he 
apparatus  to  him,  may  refuse  to  receive  it,  and 
recover  Uie  purchase  money  paid  in  advance. — 
Fackham  v.  Davis,  (Ala.)  9  So.  609. 

 Bssale. 

10.  Where  a  purchaser,  without  grounds,  re- 
fuses to  accept  goods  on  delivery,  the  seller  may 
resell  at  the  bestprice  be  can  obtain,  and  recover 
from  the  purchaser  the  difference  between  such 
price  and  tbe  price  at  which  they  were  sold  to 


him,  bat  not  bis  expenses  In  making  a  trip  to 
make  tbe  resale.— Fennv.  Smith, (Ala.)  9  Bo.e09. 

Oonditional  sale. 

II.  The  purchasem  of  a  chattel  gave  a  note 
binding  themselves  to  pay  the  sum  stipulated 
absolutely  and  at  all  events,  title  to  remain 
1=  the  seller  until  full  payment  of  tbe  price,  with 
the  right  to  repossess  himself  of  the  cliattel  for 
his  own  security;  and  it  was  further  provided 
that  any  payment,  before  resumption  of  posses- 
sion, should  be  considered  a  payment  for  use, 
and  that  "nothing  shall  constitute  a  defense  or 
offset,  or  delay  prompt  payment  of  this  note  at 
maturity.**  Held  that,  where  the  note  was  not 
paid,  the  fact  that  tbe  sellae  advertised  and  re- 
sold tbe  chattel,  which  he  purchased  for  a  sum 
that  left  a  balance  still  due  on  the  note,  will  not 
preclude  his  recovery  of  such  balance  from  the 
purchaser.— Dederick  v.  Wolfe.  (Miss.)  9  So.  350. 

SCHOOLS  AND  SCHOOL-DIS- 
TBZOTS. 

Contracts. 

1-  Since  tbe  proceedings  of  the  school  board 
are  required  to  oe  in  writing,  a  verbal  exten- 
sion, b^  the  president  of  the  Ix^^,  of  a  contract 
authorizing  a  person  for  one  year  to  deaden,  cat 
down,  and  trail  trees  from  swamp  school  land, 
is  of  no  efleot— Broussard  v.  Verret,  (Ia.)  S  So. 
906. 

Payment  of  public  Bdbool  oertlfloates. 

2.  Though  Act  Miss.  March  15,  1S$4,  "to  pro- 
vide ioe  the  payment  of  tbe  outstanding  public 
school  certificates, "  declared  that  snch  teachers* 
certificates  as  were  not  {ffesented  porsnant  to  it» 
provisions  should  be  barred  ot  all  benefit  ander 
that  act,  this  does  not  relieve  tbe  oounty  from 
the  obligation  to  pay  valid  certifioates  wbi<mwere 
not  presented  under  tbe  act,  because  tbey  had 
been  mislaid.— Douglas  T.  Downing,  (Mlaa.)  9  Col. 
997. 

Secondary  Bvidanxie. 

See  Evidence,  H-T. 

Self-Defenae. 

See  HomiOde,  1-lS. 

Service  of  Process. 

See  Writt. 

SET-OFF  AND  COUJM'XifiBr> 
CliAIM. 

When  allowed. 

1.  In  an  action  for  rent  defendant  maysot  off 
damages  done  to  his  crop  by  plaintifTa  mules  — 
Johnson  v.  Aldridge,  (Ala.)  9  So.  S18. 

Pleading. 

2.  In  an  action  for  the  amount  due  nnder  a. 
contract  to  grade  and  excavate  for  defendant,  a 

filea  of  set-off  on  account  of  stuns  paid  plaintiff 
n  excess  of  what  was  due  at  the  time  is  bad, 
where  it  fails  to  allege  that  tbe  overpayment 
was  made  by  mistake,  or  to  show  soeh  oircnm- 
stances  as  would  enUtle  defendant  to  recover. — 
O'Brien  v.  Anniston  Pipe- Works,  (Ala.)  9  Bo.  416. 

SetOement. 

See  Payment;  Release  and  Dttduirge. 
Accounting  by  executor,  see  Execnton  and  A.d- 

miniatnitors,  13. 


SHERIFFS  AND  CONSTABLES. 

Liability  for  sale  of  mortgaged-goods,  see  C/ta(- 
telMwUiaae*,^  DigitizedbyLiOOgle 
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ZdabUitieB. 

A  writ  of  attachment,  emanatilDg  from  a 
eoxat  of  competODt  jurisdiction,  returnable  on 
the  d&7  of  its  is8uaiK»,  or  to  the  next  term  of 
the  coart  instead  of  the  next  rale-da;,  as  re- 
quired by  statute,  is  not  void,  and  the  oOoer  to 
whom  it  is  directed  will  be  protected  in  execut- 
ing it  aeaording  to  its  exigenoy.— Post  T.  Bird, 
(na.)  9  8a  888. 

SHIFFINa. 

Beoordlns  title  to  TeBBol  —  BiglLts  of 
oreditora. 

An  unrecorded  title  to  a  vessel  is  good  as 
against  attaching  creditors  of  the  rc^stered 
owner,  under  Rev.  8U  U.  8.  S  4192,  providing 
that  "no  bill  of  sale,  mortgage,  bvpothecation,  or 
conveyance  of  any  vessel  *  *  *  shall  be  valid 
against  any  person  other  than  the  grantor  or  mort- 
gagor, his  heirs  and  devisees,  and  pivsons  hav- 
ing actual  notice  thereof,  unless  such  bill  of  sale 
*  *  •  is  recorded  in  the  office  of  the  collector 
of  customs,  where  such  vessel  is  registered  or 
enrolled.— Fort  Pitt  Nat  Bank  t.  WllUamSifLa.) 
9  So.  117. 

Slander. 

See  Libel  and  Slander. 


SFBOIFIC  FEBFOBMANCS. 
CoatraotB  enforceable — Statute  of  frauds. 

The  heirs  of  a  deceased  woman  brought  a 
bill  for  specific  performance,  alleging  that  she 
purchased  certain  landn  of  her  hushand,  and 
"went  into  immcKliate  possession"  thereof,  and 
that  her  husband  ''recognlied  her  tn  the  posses- 
sion of  said  lands,  and  that  shecontinued  in  pos- 
session about  seven  years,  until  her  death.  Held 
that,  in  the  light  of  their  marital  relation,  such 
allegations  are  open  to  the  construction  that  both 
held  possession  as  husband  and  wife  before  the 
sale,  and  so  contiaued  thereafter;  and  the  recog- 
nition of  the  possession  In  the  wife  by  the  hus- 
band does  not  make  such  possession  sufBcient- 
Ir  open  and  notorious  to  bring  the  contract  under 
the  exception  of  thestatatesM  frauds,  (Code  Ala. 
I  17S2,  subd.  5,)  though  failure  to  allege  in  a 
bill,  based  upon  a  contract  for  the  sale  of  lands, 
that  it  Is  la  writing,  is  immaterial;  and  a  de- 
murrer on  such  ground  will  be  sostained  only 
when  it  alBrmatively  appears  titierein  that  such 
«oatract  is  not  in  writing.— Trammell  t.  Crad- 
dock,  (Ala.)  9  Bo.  887. 

SFENDTHBIFTS. 

Petition  for  appointment  of  trustee. 

1.  Code  Ala.  I  260S,  provides  that  "when  an 
unmarried  man  over  21  years  of  age  is  by  reason 
of  intemperance  unfit  to  manage  his  estate,  or  is 
wasting  or  squandering  it,  and  thereby  in  danger 
of  beliw  reduced  to  poverty  and  want,  hla  broth- 
era  or  sisters  or  next  of  kin  •  •  *  may  •  •  • 
file  their  bill  in  chancerr  to  preserve  the  estate 
of  such  person  from  furtner  waste,  and  for  gen- 
eral relief."  Held  that,  where  the  bill  avers 
thai  oompl^naut  la  the  father  of  the  intemperate 
person,  it  is  not  necessary,  in  order  to  give  the 
chancery  court  lurisdictlon,  to  allege  that  he  is 
the  next  of  kin  or  to  negative  the  fact  that  he 
had  brothers  and  slaters. — Pinkston  v.  Semple, 
(Ala.)  9  So.  839. 

Deed  by  Inebriate  after  appointment  of 
trustee. 

9.  Where,  under  the  succeeding  sections,  the 
inebriate  is  deprived  of  the  control  of  his  estate, 
and  a  trustee  is  appointed  for  its  safe-keeping,  a 
anbseoQeat  deed  executed  by  the  inebriate  is  ub- 
wdnteur  void,  tlunigta  executed  in  a  sober  and 
locld  ibteoTU,  and  assented  to  by  the  trustee.— 
Flnkston  r.  Bempls,  (Ala.)  9  So.  m 


STATE  LBQISLATUBE. 

Length  of  sessloQ. 

1.  The  word  "days, '  ia  Craist.  Ala.  art  4,  | 
5,  providing  that  the  legislature  shall  not  remain 
iu  session  longer  than  50  days,  does  not  include 
Sundays.— Ex  parte  Cowert,  (Ala.)  9  So.  sas. 

Journal  of  proceedings. 

9.  Const  La.  art.  28,  provides  that  each 
liODse  of  tbe  legislature  shall  keep  a  journal  of  its 
prooeedings,  and  cause  the  same  to  be  published 

immediately  after  the  close  of  the  session;  that, 
when  practicable,  the  minutes  of  each  day's  ses- 
sion shall  be  printed  and  placed  in  the  hands  of 
members  on  the  day  following;  that  the  original 
Journal  shall  be  preserved,  after  publication,  in 
the  office  of  the  secretary  of  state,  but  there  shall 
be  required  no  other  record  thereof.  Act  No. 
tf,  approved  December  'M^  1881,  requires  that  the 
state  printer  shall  supply  each  house  of  the  gen 
era!  assembly  with  proof  sheets  of  its  official 
Journal,  conUioing  the  proceedings  of  the  we 
vlous  day  of  meeting;  that  within  two  daya 
after  the  Journal  of  each  hoose  shall  have  bem 
approved  the  state  printer  shall  publish  the  same, 
as  so  approved,  once  iu  the  official  Journal  of 
the  state;  and  thesame  matter  so  published  shall 
be  made  np  in  book  form,  as  provided  in  para- 
graph 2  of  section  18  of  this  act.  Held,  that  the 
Journal,  as  made  up  in  book  form  after  pahlica- 
tfon  in  the  official  Journal  and  deposited  with  the 
secretary  of  state,  is  the  official  Journal,  and  not 
the  proof  sheets  furnished  to  the  members.— State 
V.  Mason,  (La.)  9  So.  77tt. 

STATES  ANT>  STATE  OFFI- 
CERS. 

Mandamus  to  secretary  of  state,  see  Manda- 
mus, 6.  , 

Who  are  state  officers. 

1.  Const  Fla.  1S85,  art.  16,  S  15,  which  pro- 
vides Uiat  "no  person  shall  hold  or  perform  the 
functions  of  more  than  one  office,  under  the  gov- 
ernment of  this  state,  at  the  same  time, "  does  not 
preclude  the  performance  by  the  sheriff  of  a  coun- 
ty of  the  duties  of  a  city  marshal;  as  a  city  mar- 
slial  is  not  a  state  officer  within  the  meaaing  of 
such  provision. — Attorney  (General  v.  Connors, 
(Fla.)  9  So.  7. 

Commissioner  of  agriculture — Power  to 
appoint. 

9.  Code  Ala.  1886,  8  ISO,  created  the  office  of 
commissioner  of  agriculture,  and  provided  that  it 
should  be  filled  by  appointment  of  the  governor. 
Act  Ala.  Peb.  18,  1881,  declares  the  office  elect- 
ive, and  providea  (section  l)  that  "at  the  general 
election  in  189:!,  and  every  two  years  thereafter, 
there  shall  be  elected  one  commissioner  of  agri- 
culture, whose  term  of  office  shall  be  two  years. " 
Section  Z  repeals  "all  laws  and  parts  of  laws"  in 
conilict  with  the  act.  '  Held,  that  tho  speoiflo 
provision  In  Act  Feb.  18,  1891,  ordering  an  elec- 
tion in  1892,  controls  the  general  rule  of  law,  as 
declared  by  the  supreme  court  of  Alabama,  that 
statutes  take  effect  from  the  date  of  their  enact- 
ment, and  that,  therefore,  on  the  expiration  of 
the  term  of  the  incumbent  in  September,  1891,  the 

fovemor,  under  the  authority  conferred  on  him 
y  Code  1886,  $  180,  had  tite  power  to  appoint  a 
successor,  to  hold  theoffloeantilthegeneral  elec- 
tion of  1892.  McClki.la:4  and  0>leman,  JJ., 
dissenting.— Lane  V.  Kolb,  (Ala.)  9  t3o.  878. 

8.  Act  Ala.  Feb.  18,  1891,  being  amendatory 
of  Code  1886,  §  130,  should  be  so  construed  as  to 
produce  as  little  conflict  wit^  such  section  as  tha 
words  employed  In  the  act  will  permit;  and  aa 
such  act  contains  no  spec)  llo  provision  authoriz- 
ing a  special  election  to  fill  the  office  from  Sep- 
tember, 1891,  until  the  general  election  in  18^, 
the  supreme  court  will  not  assume  ttiat  the  leg- 
islature intended  to  take  away  the  governor's 
power  of  appointment  far  that  period.  MoClbl- 
I.A.S  and  Coleman,  JJ.,  dissenting.  —  Lane  T. 
Eolb,  (Ala.)  9  Ba  878.  7^nin.n]t> 
Digitized  by  ^^OOy  It: 
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Bonds  issued  to  seoore  loan  to  bank. 

4.  By  Aot  La.  April  1,  1833,  tbe  Citizens' 
Bank  wai  chartered  with  a  capital  stock  of  tl3,- 
000,000,  to  be  procured  by  loans  on  a  subscription 
to  be  seoored  by  mortgages  issued  by  tbe  sub- 
seribers.  The  bank  was  not  able  to  negotiate 
more  than  a  small  loan,  whereupon  tbe  legisla- 
ture passed  tbe  act  ot  January  SO.  1686,  wbereby, 
to  facilitate  in  negotiation  of  tbe  loan  of  $13,- 
000,000,  it  pledged  the  faith  of  tbe  state  "as  se- 
curity for  B^d  Bom, "  and  In  accordance  with  tbe 
act,  bonds  of  the  state  were  isaned  to  the  bank, 
with  authority  to  transfer  them  by  indorsement. 
Held,  that  tbe  state  did  not  become  liable  for 
loans  negotiated  bythe  bank  before  the  passage  of 
the  aot  of  1836,  aad  for  which  tbe  bank  bad  be- 
fore said  act  issaed  its  own  bonds, — Hope  r* 
Board  of  JUqaldation,  (La.)  9  Bo.  754. 

 Funding. 

6.  By  Act  La.  April  1,  1838,  the  Citizens* 
Bank  was  chartered  with  a  capital  stock  of  tl2,- 
000,000,  to  be  procured  by  loans  on  a  subscription 
of  814,000.000,  to  be  secured  by  mortgages  issued 
bythe  subscribers.  Tbe  bankonlyseciu^  aloan 
of  1183,389.33,  for  which  it  issued  its  bonds  to 

Ftlaintiffs.  By  aot  of  January  80,  1836,  '*to  faoll- 
tate  the  Citizens'  Bank  »  «  *  in  tbe  negoUa- 
bion  of  the  loan  of  S19,000,000, "  the  state  pledged 
"its  security  for  said  sum, "  and  in  accordance 
with  the  aot  bonds  were  subscribed  by  tbe  state 
to  the  bank,  with  authority  to  the  bank  to  transfer 
tbein  by  Indorsefflent,  whfoh  It  did  to  plaintiffs, 
tbe  state  taking  a  transfer  In  pledge  of  all  tbe 
mortgages  and  securities  of  the  bank  received 
under  uie  act  of  1883.  Held,  that  these  bonds  is- 
sued by  the  state  are  fundable  under  Act  La. 
Jan.  24,  1674,  proTiding  for  consolidating  and  re- 
ducing the  floating  and  bonded  debt  of  tne  state, 
and  authorizing  a  board  of  liquidation  to  issue 
consolidated  bonds  "for  all  valid  and  outstand- 
ing bonds  of  the  state,  and  all  vaUd  warrants, 
drawn  prerlous  to  the  passage  of  the  act  by  the 
auditor  on  the  treasurer;**  bat  the  coupons  and 
the  intereat  warrants  Issued  by  the  bank  are  not 
fundable.  Fbhkbr  and  McEhbrt,  JJ.,  dissent- 
ing.—Hope  T.  Board  ot  Liquidation,  (La.)  9  So. 
754. 

6.  By  Act  La.  April  1,  1S33,  tbo  CiUzena* 
Bank  was  chartered  with  a  capital  stock  of  813,- 
000,000,  to  be  procured  by  loans  on  a  subscription 
to  be  secured  by  mortgages  issued  by  the  sub- 
scribers. Tbe  legislature,  by  act  of  January  30, 
1886,  to  facilitate  the  bank  in  tbe  negotiation  of 
tbe  loan  of  $13,000,000,  pledged  the  faith  oC  the 
state  as  security  for  said  sum,  and  in  accordance 
with  the  aot  bonds  of  the  state  were  issued  to 
the  bank,  with  authority  to  transfer  them  by  in- 
dorsement. The  act  transferred  to  tbe  state  in 
pledge  all  the  mortgage  securities  acquired  under 
tbe  act  of  1833.  The  bonds  were  transferred  by 
thebanktoplaintitts,  and  afterwards,  by  an  agree- 
ment between  tbe  bank  and  plaintifEs,  part  of  tbe 
mortgage  stock  assets  was  applied  to  another  pur- 
pose than  payment  of  tbe  bonds.  Held,  that  tbe 
state,  in  funding  the  bonds  held  by  plaintiffs,  Is 
entitled  to  a  credit  for  the  amount  of  mortgi 
assets  misapplied.— Hope  t.  Board  of  Uqui 
tlon,  (La.)  980.  754. 

STATUTEGL 

Enaotment. 

1.  When  the  legislat^Te  journals  are  silent 
on  tbe  subject,  it  will  be  presumed,  in  favor  of 
the  ralidity  or  a  local  law,  that  tbe  notice  in 
regard  thereto,  required  by  Const.  Ala.  art.  4,  $ 
3M,  was  given,  and  proof  thereof  dnly  made.— 
Jennings  r.  Rnssell,  (Ala.)  9  8o.  43L 

TiUes  of  laws. 

3.  An  aot  of  the  legislature  embracing  two 
subject-matters,  only  one  of  which  is  expressed 
in  its  title,  is  invalid  only  as  to  the  subject  not 
expressed.— Ex  parte  Cowert,  (Ala.)  9  So.  235. 

5.  An  act  authorizing  a  town  to  prohibit  the 
sale  of  intoxicating  liquors,  entitled  an  aot  to 
amend  a  specified  act  to  establish  a  charter  for 


tbe  town,  which  latter  aot  only  auihoricea  the 
ooUeotion  of  a  tax  tor  selling  liquors,  is  in  viola- 
tion of  Const.  Ala.  art.  4,  %2,  requiring  the  anb- 
Ject-matter  of  an  aot  to  be  oxpreBsed  in  its  tlUflL 
—Ex  parte  Cowert,  (Ala. )  9  Sa  226. 

4.  Laws  Fla.  1887,  c.  3760.  enUtled  "An  act  to 
protect  females  of  immatore  age  and  Judgment 
from  lioentioasness, "  making  it  a  felony  punish- 
able by  confinement  In  the  penitentiary  for  two 
years  for  any  one  to  have  carnal  intercourse 
with  any  unmarried  femalewfao  is  under  the  age 
of  17  years,  or  to  procure  for  prostltati<ni,  or 
cause  to  be  prostituted,  any  such  female,  is  not 
obnoxious  to  Const.  1885,  art  8,  $  16,  providing 
that  each  law  enacted  in  tbe  legislature  shall 
embrace  but  one  subject,  and  matter  properly 
connected  therewith,  which  sul^eot  sliall  be 
briefly  expressed  In  the  title.— Holton  v.  State, 
(Fla.)  9  So.  716. 

Interpretation . 

6.  Amendmp.ut8  offered  to  a  bill  daring  Its 

fiassage,  but  which  were  not  finally  inoonurated 
n  tbe  statute  as  passed,  cannot  be  oonsidiared  la 
^b^^etiog  the  statute.— Lana  t.  Eolb,  (Ala.)  9 

6.  The  word  "months,**  in  «  statute  contain 
Ing  nothing  to  indicate  that  a  different  meaning 
islntended,  is  to  be  construed  as  meaning  calen- 
dar months,  not  lunar  months. — O-uarauty  Trust 
&  Safe-Deposit  Co.  v.  Buddington.  (fla.)  ft  So. 
246. 

STATOTES  CITED  AKD  COIT- 
STKUJSD. 

EHGLAKD. 

18  Edw.  L   W 

3  Westm.  cb.  M  (18  Edw.  L)   M 

29  Car.  U  859 

d&lOVlot   835 

FRANCE. 

Code.  art.  970  51,  5a 

Code  Nap.  p.  370.   477 

Code  Nap.  art  iS07.  477,  478 

Code  Nap.  arts.  566, 650  475 

Code  Nap.  art.  949   10» 

Code  Nap.  art.  2038  TW 

UNITED  STATES. 

Const.  Amend.  5.  23,  508 

Const.  Amend.  14.   474 

Const,  art.  4   519 

Rev.  St  i  4193  117, 118 

Aot  Sept.  34,  1789,  cb.  20,  S  27.   10 

Act  Feb.  38, 1796,  ch.  80,  (  9.   10 

Act  March  8, 1848  910.  911 

Act  May  30. 1863  910.  911 

34SL8^S9  4(1 

ALABAMA. 

Const.  1868,  art  1S,$9....,  149 

Const.  1868,  art  13,  jt  3  ...ISO,  149,  S93 

Const  1868,  art.  14,  Jt  2   SS3 

Const  1875,  art  14,  S8  6,  8.  130,  m 

Const  art  1,  S  6.  519 

Const  art  1,f  24  

Const  art  4,  S  3   235,  337,  333,  870 

Const  art  4,  S  5  236,  228 

Const  art  4,  5  34   481,  483 

Const  art.  4,  S  50  S3B,  3S7 

Const  art.  4,  8  52   435 

Const  an.  4,  S  56  603,  (KM 

Const  art  10,  i  1    175 

Const  art.  14,  $4  136.  137, 140-143,  SS3,  384 

Const  art  14,  M-  •  ■  -ISV.  190. 181.  188, 185.  317,  819 

Const  art.  14,  §  7   555 

Const  art  14,  %8  185, 149 

Code  1868,  pt  9,  tit  6,  oh.  1,  art  8,  p.  880   186 

Code  1853. 18^  741 

Code  1867,  pt  2,  tit  3,  chs.  8,  4  ISO 

Code  1867.  8  1899.  SS3 

,  Code  1S67,  ii  1403,  1405    323 

Code  1876,     450, 460.   420 

Code  1876,  IS  490,  494   996 

I  Code  1878,  »  1609, 1702, 1708,  IBOt  1793.. .j....  833 
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Code  1876, 1 1806.  1S9, 181, 184, 186 

Code  1878, 1 1917......   890 

Code  I8TB.  1 1917  at  ■eq  824 

Corle  IS78.  |  1917  (Amended  by  Act  Feb.  28, 

1887;  Acts  1886-87,  p.  Itf)  826 

Code  1876,  8  1918   820,  824 

Code  1876,  i  1918  (Ameoded  by  Act  Feb.  26, 

1887.  p.  144)   825 

Code  1876,  SS  1919-1921  820, 1124 

Code  1876,  {  1931  (Amended  by  Act  Feb.  25, 

1887,  p.  144)   826 

Code  1876,  8S  1922,  1923   820 

Code  1876, 1  1923  (Amended  to'  Act  Veh.  ^ 

1887;  Acts  188647,  p.  149)   826 

Code  1876, 11  19S1-1M£..  820 

Code  1876, 1 9028.   186 

Code  T-7I>,  ?S  2687-^39,  259Sw  601 

Code  ;  ^7^i,     rJ707,  2709   882.  884 

Code  1&7<>,  §5  3834-2826.   154 

Code  1876, 1  2S90  414 

Code  1878.  §  3058  flOB 

Code  1876,  SS  8286,  8288   428 

Code  1»76,  §  3709.   275 

Code  1876,     3710,  8711   3iS 

Code  isre,  SS  S718,  8718   276 

Code  1876.  i  4274   696 

Code  1876,  S  4468.   604 

Codel886,p.80S.  186 

Code  1886,  p.  8lO,  rale  80.   401 

Code  1886,  art.  2,  oh.  15,  SJ  3207-^20  B65 

Code  1886,  i  130    8(3-876,  87S,  880,  888,  884 

Code  1880,  i  180  (Amended  by  Act  Feb.  18, 

1891)   878 

Code  1886,  {35U,Babd.  4  884,  885 

Code  1886,  a  632,  683   788 

Code  1886,  S  683a  1« 

Code  1886,  5795   886 

Code  1886,  8  866   156 

Code  1886,     1130-1144  828.  324 

Code  1886,  S  1145  820-8* 

Code  1886,  Is  1146-1173  S23,  824 

Code  1886, 1 1173  830-826 

Code  1886,  H  1864, 1866.   878 

Code  1886,  |{  1678,  1574,  167»-isa3,  1686,  1588, 

1694   824 

Coda  168B,  »  1608-1613.  SiO 

Code  1886, 1 1609  131,  134 

Code  1886, 1 1785   180 

Code  1886,  i  1751  ,  149,  153 

Code  1886,  1 1756.   584 

Code  1886,  i  1763  688,  584 

Code  1886,  8  1765   684 

Code  1886,  i  1798.. ,  8S4,  885 

Code  1886, 1  1825   243 

~   1836   816 

il839  428,427 

1870  333,833 

188!  886,  598 

188S.  884,  385 

1 1896-1898   633 

1900  522 

Code  1886,  58  1915, 1916   457 

Code  1886,  5  1919  467,  458 

Code  1886,  8  3127   523 

Code  1886,  5  2341  T  185 

Code  1886.  8  2346    584 

Code  1886.  5  2347  18,^  186 

Code  1886,  8  2aT3  153, 154 

(3odel886,  5  2511   175 

Code  18S6,  8  2638.   329 

Code  1886,  55  2646-3547.  1.53,  154 

Codo  1886, 8  3671  170,  171 

Code  1886,  5  3575.   155 

Code  1886,  5  2589.....   836 

Code  1886,  1 2590    77,  S35,  336,  577,  578 

Code  1886, 1 2591  77. 335,  886 

Code  1886,183683, 2698   77 

Code  1886.  I  3594  ;  414,  680,  621 

Code  1886,  5  3605  ^,631 

Code  1886,  5  2643.   141 

Code  1886,  5  2676   869 

Code  1886,  55  3710,  3711   528 

Code  1886,  8  2717    284 

Code  1886,  5  2756   359.  860,  899,  400 

Coda  1886,  5  2759.   140 

Code  1886,  1  2761   401 

Code  1886,  8  3763    858,408 

Coda  1886. 1 3766.  606.786,787 


Code  1686, 
Code  1886, 
Code  1886. 
Code  1886, 
Code  1886, 
Code  1886, 
Code  1886, 


Code  1886.  f  2770.   869 

Code  1886. 1  3867.   19H 

Code  1886,  82939  188, 1811 

Code  1886,  5  2929  et  mo  850 

Code  1886.  5  2930  188, 189 

Code  1886,  §  2973   321 

Code  1886,  8  2974    839 

Code  1886,  85  3004-3013    630 

Code  1886,  85  3056-3061   ei7 

Code  1886, 1  3069   380 

Code  1886,  8S  3070-3074   639 

Code  1886,  5  3262   420 

Code  18S0,  5  3391   275 

Code  1886, 1 8399.  StM 

Code  1886,  f  8400   887 

Code  1886, 1 3401  338,  887 

Code  1886.  5  8405   387 

Code  1886,  85  3498, 8500, 8610  188, 189 

Code  1886.  5  3593.   414 

Code  1886,  5  8656   524 

Code  1886,  5  S7S6  '  402,  403 

Code  1SS6.  5§  3803,  3S05   732 

Code  1886,  I  3835    540,  541 

Code  1886,  5  3861   399 

Code  1886,  8  3892  596 

Code  1886.  5  4031   39S 

Code  1886.  5  4083   689,  540 

Code  1886.  88  4386.  4389   3»8 

Code  1886,  8  4890    898,  899 

Code  1886,  55  4428^480    740,  741 

Code  ISSfi,  !J  4445   614 

CodelsS'S,  S4509.   631 

Code  ma,  S  4508.  189, 19*1 

Code  is^ll,      48S7. 4889  fm 

CodelS>Si',,  ^4694    603,  6(M 

Codelsso,  4895  mi 

Code,  pt.  I,  tit.  12,  ch.  2  32:J 

Code,  p.  40,  8  24    32i» 

Code,  p.  210,  rule  39   73.'. 

Codo,  p.  27f),  form  76   M 

Code,  cli.  0,  55  250^'iM6  XMt 

Code,  5  388    223 

Code,  5  458,  cL  9  327 

Code,  5  457,  oL  8  827 

Code.  5460    419,«9ll 

Code,  8  475  888,  ac- 
cede, 88  476,  477   827 

Code,  S  478  326,  33r 

Code,  8  494   3l»4 

Code,  8  515   836,  8^7 

Code,  8  540  COS 

Code,  8  886  81.'> 

Code,  5  1144.  458,  460,461 

Code,  §5  1319,  1320  

Code,  8  1425   727 

Code,  8  1474  et  seq  40:1 

Code,  88  1557-1564   If.U 

Code,  88  1603-1606,  1607, 1608    824 

Code,  8  1669   60* 

Code,  5  1670  433,424 

Code,  8  1671    424 

Code,  8  1673    423.  424.  608,  60'.( 

Code,  5  1783  164, 165,  358-360,  687.  688,  698 

Code,  5  1742   148 

Code,  8  1749   415 

Code,  8  1756   784 

Code,  §  1766.   646 

Code,  88  180H,  1814, 1817  520 

Code,  8  1^35   241 

Code,  8  1844   686,536 

Code,  88  1879, 1880   691 

Code,  8  1881  174, 175,  501,  693 

Code,  §8  1883-1888.   6»l 

Code,  88  1889,  1890.  174,  175,  691 

Code,  1891..,   591 

Code,  1 1918  325,381,468 

Code,  1 1918  (Amended  by  Act  Feb.  26,  1887,  p. 

144, 1 1)   830 

Code,  5  1931  391,325 

Code,  5  2388  TOB 

Code,  5  2346    531 

Code,  8  2368    739 

Code,  8  2413  «t5,  466 

Code,5  24ia    466 

Code,  55  3441,  2443    467 

Code,  5  3458.  466.466 

Code,  5  3603   839,  890 

Coda,  il  8686,  8536,  3581   465 
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code,  jl25C8  4*4,  *5S 

Code,  1 9580  228-230 

Code,  8^68  170,  ITl 

Code,  S  2570  ...ITl,  602 

Code,  IS  2578, 9680   729 

Code,  12688  77,78,729 

Code,  i  2680  78,  79 

Code,  i  mo  an,  sra,  sea,  721,  sn 

Code,SaS91  870,  871 

Code,  8  2594  B29,  785 

Code,  SS  2828,  2829    690 

Code,  8  2830  679.581 

Code,  8  SttM  459 

Code,  8  2675    803,  805,  871,  872 

Code,  8  2719   817 

Code,  8  3752     228 

Code,  8  2756   240 

Code,  S  8758  189,  190 

Code,  8  8765   177 

Code,  I  2802  !B5,  686 

Code,  82818  818,819 

Code,  8S  3939, 2B31  8W,  896 

Code,  S  2937   424 

Code,  S  2950   515,  616,  618,  619 

Code.  888931,8888  888 

Code,  S  2996  171,  488 

Code,  1 2999  428 

Code,  8  8008   621 

Code,  1 8069    629 

Code,  S  8810  (Amended  by  Act  Feb.  28,  1869) 

555,656 

Code,  8  8216   666,  666 

Code,  is  3251,  8858,  8288.  634 

Code,  S  3280    428 

Code.  8  3296    888,  889 

Code,  SS  8297-«a99  8« 

Code,  83411  875,376 

Code,  i  8449.  879,  551,  668 

Code,  88160  488,484 

Code,  8  8684   614 

Code.  S&585.  614,588 

Code,  8  8544.  ,  .179, 180,  730 

Code,  8885^-8647.   156 

Code,  i  8588.  524 

Code,  8  8611   888 

Code,  8  8613   719,  720 

Code,  8  3619   555.  556 

Code,  8  3624   288,284 

Code.  8  3fl2S  B28 

Code,  8  SiHO.  462,  665,  666 

Code,  8  8664  886 

Code,  83757.  T28 

Code.  8  8775   408 

Code,  S  4037.   788 

Code,  88  4052, 4«n-  858 

Code,  8  4320.   420 

Code,  SS  4737-4789.   519 

Code,  S  4745    618,  519 

Code,  8  4781  et  seq  468 

Code,  8  4842  et  seq  894 

Code,  SS  4851,  4854    894 

Code,  8  4899,  form  18    867,  3!S8 

Rev.  Code  1867,  8  1760  180,  898 

Rev.  Code  1867,  88  8871.  23?2   185 

Bev.  Code,  8  ^55  (Ameoded  by  Act  Aug.  6, 

1868)   149 

Rev.  Code,  81780   149 

Rev.  Code,  8  8878  (Repealed  by  Code  1886,  88 

2841,  8347)   186 

Rev.  Code.  8  36ffiS  408,  408 

Act  Jan.  1850   71 

Acts  1858   184 

Acta  1858,  p.  15  323 

Act  Feb.  fi,  1858   823 

Act  Dec.  10,1864    833 

Acts  1865-86.  p.  77  823 

Act  Feb.  19,  1887    483 

ACU 186S,  p.  16   149 

Acts  1868,  p.  349   159 

ActB  1868.  p.  463   888 

Act  Aug.  6, 1868   149 

Act  Dea  29, 1868  ,   323 

Acts  1872.  p.  8.S.   838 

Act  Feb.  5,  lb73   886 

Acts  1872-73,  p.  64  154 

Act  April  23,  1873,  SS  8-8,  12  154 

Act  March  90,  1876   719 

Acts  1876,  pp.  48,  76   4S0 


Actol876,  p.77.  f  28  430 

Act  Feb.  1, 1876, 1 18  (Amended  by  Act  Jan.  16, 

1879,  8  1 ;  Act.  Feb.  1891  j  SM 

Act  March  8.  1876,0b.  8,S88....  480 

Acta  1878-77,  Ifo.  86,  p.  88.  154 

Act  Feb.  9,  ISH.  154 

Act  Jan.  18, 1879,  S  1  (Amended  by  Act  ftob. 

1891  ;  226 

Act  Feb.  18. 1879   141,  425 

Acta  1878-79.  p.  8  ^ 

Actn  1878-79,  p.  204.   614 

ActB  1878-79,  p.  216  603 

Act  Feb.  18,  1879    808 

Acts  1880-81,  p.  84  823 

Act  Feb.  U,  1881  ,  585-6S7 

Act  Feb.  28, 1881  823 

Act  March  18,  1881  586,  S87 

Acts  1882-88,  p.  IM   328 

Acts  1888-88,  p.  867,  8  11  SUe,  803 

Acta  1888-68,  p.  801,  f  90,  sabd.  14   180 

Acta  18^8-88,  p.  813  ,  !81 

ActB  1858-88,  p.  818,  8  84   S44 

Act  Feb.  17.1883   ISO 

Acts  1884-85.  p.  78   833 

Aeto  188*-85,  p.  866   603,  C04 

Act  1866   588 

Acts  1885,  p.  115   836 

Act  Jan.  22, 1885   434 

Act  Feb.  12,  1885   77,  336 

Act  Feb.  12,  1885  (Amended  Inr  Act  Feb.  18, 

1887)   80* 

Act  June  10,  1886   883 

Acts  1886,  p.  126  409 

Act  Deo.  10.  1886.  p.  188   884 

Acts  1888-87,  p.  II   827 

AcU  1886-«7,  p.  74  8-23.  400 

Acts  1888-67,  p.  108  187, 141, 142,  2SS,  284 

Acts  1886-87,  p.  106  ,   187 

AcU  1888-S7,  p.  108,  8  8.  141,  1«« 

Acts  1888-87,  p.  104   137 

Acts  1886-87,  p.  138   401 

Acts  1888-87,  p.  149   825 

Acts  1888-87,  p.  838.  60S,  604 

Acts  1888-87,  p.  887,  J  7  467 

Acts  1887,  p.  103   140 

Act  Feb.  18,  1887  6U3.  604 

Act  Feb.  82,  1887    357,  858 

Act  Feb.  25,  1887    323,  458 

Act  Feb.  25,  18t>7,  p.  144    334.  885 

Act  Feb.  26, 1887,  p.  144,  8  1  380,  8SR 

Act  Feb.  85,  1887,  p.  144,  8  3  391, 

Act  Feb.  28, 1867  186,  878,  SSS,  8S5 

Act  Feb.  38, 1887,  5  10.   490 

Act  Dec.  12.  1888  '01,499 

Acts  1888-89,  p.  184    488 

Acts  1888-89,  p.  390   585 

Acts  18^8-89,  p.  881   909 

Acte  1888-89.  p.  417   587 

Acts  1888-89,  p.  748  et  seq.   88 

Acts  1888^9,  p.  764.  144,  692 

Acts  1888^9,  p.  797    871 

Acts  1888-89,  p.  800   159 

Acts  1888-89,  p.  1080.  S81,  S3S 

Acts  1888-88,  p.  1066  «  608 

Act  Feb.  16,  1889  SSS,  BS7 

Act  Feb.  27.  1889    698 

Act  Feb.  27,  1689,  84   SS 

Act  Feb.  28, 1889  821,  825,  555,  656,  803, 604 

Act  Dec.  8.  1890,  88  1,  8    388 

Acts  189ft-91,  No.  171,  p.  879    685 

Acts  1890-91,  pp.  319.  884.  890    586 

AcU  1890-91.  p.  580    590 

Acts  1890-91,  p.  779    722,  723,  789 

Acts  1891,  p.  1213,  8  1  878 

Acts  1891,  p.  1218, 1 8  874 

Act  Feb.  1891  886,  237 

Act  Feb.  16,  1891   738 

Act  Feb.  18, 1691  87*-878, 885 

Act  Feb.  18, 1891,  81  878,  S76,  880,  88S,  884 

Act  Feb.  18, 1891,  8  ^  StA,  880 

AREANSAB. 
Dig.  St  p.  488,818.  4S7 

FLORIDA. 

Conat.  1868,  art.  9,  H 1. 8   8 

Conak  1886,  vL  1,  {  18.  454 
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Const.  1886,  art.  8,  S 16^  716,  717 

Const.  1885,  art  6,  »  11,  SS  «» 

Const.  1S85.  art.  10, 1 1  S»4 

Const.  1885.  art.  18  447 

Const.  1835,  art.  16,  8  14   8 

Const  1885,  art  16, 1 15  7.  8 

Const.  18S5.  art.  Ifi,  f  31  215 

Const.,  Declaration  of  BiffhtB,  S  18.   811 

Const,  art.  8,  S  83  883-885 

ConsLart5,§l   9 

ConsLart.  5,  $5  SM 

Const  art.  5,  S  34   0 

Const  art  8,  8  8   8 

Act  1785   249 

Acts  1828,  pp.  156-162   883 

Act  Nov.  7.  1828,  S  18   247 

Act  Not.  15.  1828    880,  881,  833 

ActNov.l5, 1828,  f  6   832 

Act  Nov.  21,  1828,  S6  090 

Act  Feb.  12,  1SS5   649 

Act  Jan.  SO,  1888,  SI  888 

Act  March  10, 1845   849 

Act  Jan.  9, 1849,  cb.  217.  885 

Act  Jan.  8, 1858.  II.  888 

Act  Jan.  28. 1858.   881 

Act  Feb.  8, 1861  681,  666,  666 

Act  Feb.  4, 1869,  cb.         %  4   10 

Act  Feb.  27, 1872   880 

Act  Feb.  87,  WTO,  |10   832 

Acta  1874,  cb.  1968.  665,  666 

Act  Feb.  4, 1874   681 

Act  March  2.  1877   704,  706 

Act  March  3. 1877, 1 8   705 

Act  March  7,  1877  888,  886 

Acts  1879,  ch.  8162,     8,  4.   864 

AcU  1879,  ch.  8162,  $  &  864-866 

AcU  1879,  ch.  8163,  %  17,  (Amended  by  Acts 

188R,ob.  3443)  866,864 

Act  Feb.  11,1881   835 

Act  Feb.  U,  1881,  S  3l   884 

Acts  1888,  cb.  8448    868,  864 

Act  March  10, 1888,  Jl  1,  9  706 

Acta  1886.  ob.  8608, 1 6.  868 

Act  Jan.  28, 1885,  cV  VOM,  H  5.  6.  8   10 

Act  Jan.  28. 1885,  S  9.  7,  8 

Act  Feb.  12,  1885   704 

Act  Feb.  12, 1865,  ch.  8BB1  215 

Act  Feb.  13, 1885,  ch.  8007  7-10 

Act  Feb.  16,  1885    448 

Act  Feb.  18,  lf(85,  S8  1.  5, 9  447 

Act  June  7, 18S7,  5  3    704 

Act  Jane  7, 1889   448 

Act  Jnne  7, 18^9,  ch.  8SB8,        8.  447 

Act  May  25, 1891   .884,  885 

Act  May  25,  1891,  ch.  4076    888 

Aot  May  25, 1891,  ob.  4075,  » 1,  8  834 

ActJunel2,  1891,  oh.  4096.....   835 

Laws  1845,  cb.  11,  <  8  ,  091,698,694 

Laws,  ch.  791  306,  907 

Laws  1868.  ch.  531   609 

Laws  1869,  ch.  868   691, 694 

Laws  1866,  ch.  1483    686 

Laws  1868,  ch.  1637,  M  847,  849 

I.AWB  1869,  cb.  1688,  $  86   10 

Laws  1870,  ch.  1817   693 

Laws  1877,  ch.  2086.  $  8  690,  691 

Lawfe  1877,  ch.  2096    666,  700 

Lava  li79,ob.  8132   868 

Laws  1879,  oh.  8182,      1,  2  864 

Laws  1879,  ch.  3162, 1 1   868 

Laws  1879,  ch.  8163  (Amended  by  Laws  1883, 

ch.  3443)   862 

Laws  1881,  ch.  3271   695 

Laws  1881,  ch.  8312    862 

Laws  1831,  ch.  8312,  S8  4,  5.   8«3 

Laws  18S3,  ch,  8431   704 

Laws  1883,  ch.  S431,  p.  54    705 

Laws  1883,  ch.  8431,  |  8  606,  700 

Laws  1888,  ch.  8448   862 

Laws  1885,  ch.  8595    2 

Laws  1885,  ch.  8603   862-864 

Laws  1885,  cb.  8608  (Rei»aled  by  Iaws  1889, 

cb.  3S59,  f  9)  446,  447 

Laws  1885,  ch.  8607,  {  1   8 

Laws  1885,  ch.  362U   704 

Laws  1887,  ch.  8744    686 

Lawal8!i7,  ch.  3744,  {2  71M 

LawB  1887,  ch.  8760   716 


Laws  1887,  ch.  8764,  j  1  661 

Laws  1389,  cb.  3859,  89   446,  447 

HcClel.  Dig.  pp.  103,  104.   840 

McClel.  Dig.  p.  154, 1  8    84? 

McCleL  Dig.  p.  174,  8  6    844 

HcClel.  Dig.  p.  218,  S  1  880-832 

McCIeL  Dig.  p.  216,  8  9  315 

McClel.  Dig.  pp.  294,  295,  8  8   885 

McCIeL  Dig.  p.  817,  8  9  691,  694 

McClel.  Dig.  p.  318,  8  U  600,  691 

Hcael.  Dig.  p.  830,  88  t>  3.  888.  885 

McClel.  Dig.  p.  3R8,  8  84  TW,  710 

McClel.  Dig.  p.  338,  8  36   706 

McClel.  Dig.  p.  388,  8  «J  704,  705 

McClel.  Dig.  p.  855,  8  36  68,  70 

McClel.  Dig.  p.  860,  8  17   669 

McClel.  Dig.  p.  875,  8  7    708 

McClel.  Dig.  p.  877,  8  1   663 

McClel.  Dig.  p.  387,  8  2    834 

McClel.  Dig.  p.  447,  8  12   844 

McCIeL  Dig.  pp.  454,  466,  88  1.  3  706 

McClel.  Dig.  p.  468,  8  1   6 

McCieL  Dig.  pp.  516,  517,  |8  13-31  661, 606 

McCle).  Dig.  p.  518,  8  34  661,  066 

McOeL  Dig.  p.  518,  8  86  847,  851 

McCIeL  Dig.  p.  685,  8  1   686 

McClel.  Dig.  p.  663,  8  1   895 

McCIeL  Dig.  pp.  689,  690,  88  L  2  806 

McCIeL  Dig.  p.  788,  8  10   880, 888 

McCIeL  Dig,  p.  786,  8  1   «90 

McClel.  Dig.  p.  766,  8  1   8S8 

McCIeL  Dig.  p.  765,  8  2    881,  883 

McClel.  Dig.  pp.  765,  766,  8  8.   881 

McClel.  Dig.  p.  834,  8  97    696. 708 

McCIeL  Dig.  p.  836,  8  107.  847,  849 

McCIeL  Dig.  p.  840,  5  3  648,  649 

McCIeL  Dig.  p.  840,  8  4   009 

McCIeL  Dig.  p.  991.  8  7  847,  8tf 

Thomp.  Dig.  p.  376,  8  1   888 

Thomp.  Dig.  p.  447,  8  5    649 

Thomp.  Dig.  p.  452, 1  8   847 

Thomp.  Dig.  p.  601,  {  14  061 

IOWA. 

Oode,84S19  .617,518 

LOUISIANA. 

Const  1879,  art  88.....  778.  780-788,  798,  804 

Const  1879,  art.  866-  77&-779.  787-790,  ;93,  798, 

705-803,  804-806,  808-810,  814 

Const  1879,  art  866,  {  t  777 

Const  1879,  art  268   607 

Const,  art  6   38 

Const  art.  U  808,  815 

Const  art  16  808 

Const  art  39  800,  801 

Const  art  3U  438 

Const  arts.  35,  48.   816 

Const  art  53    801,  816 

Const  arts.  54,  I£   815 

Const  art  73    795,  809,  810 

Const  art  75    795,  809,  810,814 

Const  art  81   100 

Const  art  fc9  801 

Const  art  9U  114,  188,  489, 899,  900 

Const  art  95   900 

Const  art  104.  899,  90O 

Const  arts.  180, 140   188 

Const  arts.  155,  156  88, 474,  476 

Const  art  167   800,  801 

Const  art  199   800 

Const  art  203    609 

Const  art  206.  40,  641 

Const  art.  207    87-40,  488 

Const  art  210  5(»-506,  .Wi,  774 

Const  art  218    777,  787 

Const  art  219   48 

Const  art  229   813 

Const  art  236  104-106 

Const  art.  362.  TOT,  798 

Code  Prac.  art  180  188 

Code  Prac  arts.  149,  151   96 

Code  Prac.' art.  17^  640 

Code  Prac  art  216   745,  746 

Code  Prac.  art  317   745 

Code  Prac  art.  240,  els.  1-6   746 

Code  Prac  art  244.  ^  ^v^^•^^K?^ 
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Code  Praa  art.  276    918 

Code  Prac.  art.  404  et  seq.  606 

Code  Prao.  art.  410  et  seq.  108 

Code  Prac.  arts.  410-418   Ill 

Code  Praa  art.  833  880,  681 

Ooda  Prao.  arta.  688.  SSS  100 

Coda  Prac  art.  Bm  (Amended  by  Acta  1876,  p. 

49;  Acts  1890.  p.  88)  fi66 

Code  Prao.  art  608  127,  MO 

Code  Prao.  art.  617  187,  138 

Code  Prac.  art-  629  ,  137 

Code  Prac.  arts.  739,  741   41 

Code  Prac  art  855    640 

Code  Prac.  art.  877   13S 

Code  Praa  art.  906  31,  22 

Code  Prac.  art.  896   36 

Code  Prac.  art.  1030   100 

Civil  Coda  1826,  art.  400    477 

OtTU  Code  182S,  art.  8827  498 

<Mril  Code,  tit.  8,  cb.  1,  $S  1-5.  108 

CivU  Code,  tit.  8,  cb.  3  108 

Civil  Code,  art.  13  ,  106 

Civil  Code,  art.  84   54 

Civil  Code,  art  887   753 

CItU  Code,  arts.  431,  433,  480, 481,  447.   644 

CivU  Code,  art.  455  749 

Civil  Code,  art.  603   918 

Civil  Code,  arte.  1441, 1442    64 

Civil  Code,  art  1468   108 

Civil  Code,  art.  1606   64 

CivU  Code,  art  1606   14 

CItU  Code,  art.  15U   64 

avU  Code.  art.  1688  ICS 

CivU  Code.  arta.  1686, 1586.   14 

Civil  Code,  art.  1684   65 

Civil  Code,  arta.  16S6, 1688.   64 

ClTil  Code,  art.  1709    66 

Civil  Code,  arte.  1811,  1816, 1818   28 

CivU  Code,  art  1898   64, 106 

Civil  Code,  art  1896   106 

CivU  Code,  art.  1898   64 

Civil  Code,  art  1905  et  seq   Ill 

Civil  Code,  arU.  2045,3046   491 

Civil  Code,  art*.  3088,  2091   770 

Civil  Code,  art  S16S  769 

CivU  Code,  art  3801   18 

Civil  Code,  art  3308   770 

Civil  Code.  art.  2206    769 

Civil  Code,  art  iSm  980 

Civil  Code,  art  8379   19 

Civil  Code,  art  2489    38 

Civil  Code,  art.  3456   38 

Civil  Code,  art  3474    811,  913 

Civil  Code,  art  2561   491 

Civil  Code,  arts.  3694,  2699.  2700    642 

CivU  Code,  aru.  8061.  SOfffi  769 

GtvUCode,  arte.  8451,  8478,  8478    018 

Bar.  Civil  Coda,  tit  18   640,  841 

Bav.  CivU  Code,  art  186.   750 

Rev.  CivU  Code,  arta.  149,  160   751 

Rev.  Civil  Code,  art  155.   750 

Rev.  Civil  Code,  arta.  216,  217, 2S7   48 

Rev.  Civil  Code,  arte.  405. 413, 415  477, 478 

Rev.  Civil  Code,  art  465.  475 

Rev.  CivU  Code,  art  457.   474 

Rev.  Civil  Code,  art  686.   475 

Rev.  Civil  Code,  art  707.  474,  476 

Rev.  Civil  Code,  arte.  1478, 1474   14 

Rev.  Civil  Code,  art  1504  46. 47 

Rev.  CivU  Code,  arta.  1519, 1549,  1578   14 

Rev.  CivU  Code,  art  1588   61 

Rev.  CivU  Code,  art.  16S4.   47 

Rev.  CivU  Code,  art  1696.   496 

Rev.  Civil  Code,  arts.  1704, 1700   16 

Rev.  Civil  Code,  art  1738.   497 

Rev.  Civil  Code,  art*.  18^  1806, 1800.   766 

Rev.  Civil  Code,  art  1911. ...  .77.  109 

Rev.  CivU  Code,  art  1911  et  seq.  Ill,  606 

Rev.  Civil  Code,  art  1988  109,  111 

Rev.  ClvU  Code,  art.  I9S3  et  seq  506 

Rev.  Civil  Code,  art.  1988   ffit 

Rev.  CivU  Code,  arta.  1979,  1984-1086.   744 

Rev.  CivU  Code,  arts.  2150,  2161   448 

Rev.  Civil  Code,  art  3272  et  seq  6^ 

Rev.  Civil  Code,  art  2275   116 

Rev.  CivU  Code,  art  3381   751 

Rev.  Civil  Code,  art  3386   888 

Rev.  CivU  Code,  art  2898   909 


Rev.  avU  Coda,  art  2408  64,  839 

Rev.  ClvU  Code,  art.  2406.   751 

Rev.  CivU  Code,  art  2489  IIO 

Rav.  CivU  Code,  arte.  2492,  HM   110 

Rev.  Civil  Code,  art  2498.  ill 

Rev.  CtvU  Code,  art  3498.  106,110,  111 

Rev.  ClvU  Code,  arta.  2511, 3S14.  lOet,  111 

Rev.  CivU  Code,  art  am  et  aeq  474,  476 

Rev.  CivU  Code,  art  3807.   751 

Rev,  CivU  Code,  art  3835.   681 

Rev.  avU  Code,  arts.  8035,  3045.   7«3 

Rev.  CivU  Code,  arts,  8058,  8058   T65 

Rev.  CivU  Code,  art  3061   TfiJt 

Rev.  CivU  Code,  art  8065  566,  h6T 

Rev.  avU  Code,  art  8071   «■>!> 

Rev.  CivU  Code,  arte.  3191,  3888.  840.  <H1 

Rev.  CivU  Code,  art  3330  489,  440 

Rav.  Civil  Code,  art.  3868.   49S 

Rav.  CivU  Code,  art  3618....  Qi7 

Rev.  ClvU  Code,  art  85«3.   46 

Rev.  CivU  Code,  art  854S  505.  506,  507,  775 

Rev.  Civil  Code,  art  3544...   46 

Rev.  Code,  art  816    T4« 

Rev.  St  S  318  31,  S+ 

Rev.  8t  8  687.   31 

Rev.  St  8  841   601 

Rev.  St  8  850   11 

Rev.  St  8  992.   49S 

Rev.  St  88  1033, 1084   ia-< 

Rev.  St  8  1034  (Amended  by  Act  1888,  No.  141}  Vi^ 

Rev.  St  8  1047   IS"* 

Rev.  St  1 1479  et  seq  476 

Rev.  St  SI  1791, 1798   560 

Rav.  St  H  1808. 1810    437 

Rev.  St  8  1818   61 

Rev.  8t  8  8746   34ft 

Rev.  at  8  8893   SOS 

Act  1804   904 

Act  March  16, 1837    763 

Act  Feb.  19,  1828   763 

Act  April  1,  1833   765,  756,  760,  767,  771 

Act  AprU  1,  1833.  8S  1,  8   761 

Act  April  1,  1833,  S8  8,  4.  781,  767 

Act  April  1,  1833,88  6-7  767 

Act  April  1, 1838,  f  11  761 

Act  AprU  1.  1888. 1 38.   787 

Acte  1838,  No.  8   76S 

Act  Jaa.  80, 1886.  .755, 736, 758, 760-702,  784,  771.  773 

Act  Jan.  80,  1838,  {  8   T»r 

Acta  1887,  p.  43   9U4 

Act  April  6, 1847   7M 

ActolSSO,  Ho.257,  88.   47ft 

Act  1853   50O 

Acta  1853,  No.  141   756 

Acte  1858,  No.  846.  758,  757,  764 

Acte  1853,  No.  883  31,  34 

Acta  1858,  Ko.  888, 1 1   47» 

Acta  1869,  No.  114,  iS  74,  76   775 

Acte  (Ex.  Se88.|  187(L  No.  88,  S8  «,  67  (Re- 
pealed by  Aot  1871.  Na  «i.  SS  66,  OS)  TTS' 

Acte  1871,  No.  43.  561,  &6» 

Acte  1871,  No.  48  (Repe^  by  Act  IS78,  No. 


 ......V  VOI> 

Aou  1871,  No.  43,  S  66  (Amended  by  Acte  Ex. 

Sess.  1877,  No.  98,  8  61)  775 

Acte  1871,  No.  49,  8  67    56& 

Acte  1871,  No.  48,  8  88  (Amended  by  Act  Ex. 

Sesft.  1877,  No.  96,  8  A)   775 

Acts  1878,  No.  47   568 

Acte  1874,  No.  8  705,  756.  77t> 

Acts  1874,  No.  8.  8  1  788,  78* 

Acte  1874,  No.  8,  8  7   773 

Arts  1874,  No.  8,  8  8   TBft 

Aote  1874,  No.  8,  8  18.  762 

Aote  1874,  No.  11  77ft 

Acte  1874.  No.  40   757,  7» 

Acts  1874,  No.  105   505 

Acte  1874,  No.  106,  86   508,  773.  775 

Aot  Jan.  24,1874   7» 

Acte  1875,  No.  11  766 

Acte  1875,  No.  11,  8  1.  763,  70S,  TOS 

Acte  1876,  No.  20  706. 

Acte  1876,  No.  78   485 

AcU  1876,  p.  40    666 

Aote  1877,  No.  80  484,  485 

Acte  18n,  No.  44   43 

Aote  1877,  No.  44,  8  1   43 


Acta  1877,  No.  44,  8  4  ^  4» 
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Acts  1877,  No.  44,  1 8  ,   904 

Acts  1877,  No.  44,  S  10.   44 

Acta  1877,  No.  96   561 

Acts  1877,  No.  96, 1  60    863 

Acts  (Ex.  Bess.)  1U77,  No.  96,  Sg  57,  61.   775 

Acts  1877,  No.  138  984 

Acts  1878,  No.  30,  J  4,  p.  56   121 

Acts  1878,  No.  58  92B,  993 

Acts  1880,  No.  77  603,  BOB,  774 

Acts  1880,  Ho.  77>  »  85,  86    504 

Acts  1880,  Ha  7B  757,  767,  768 

Acte  1880.  No.  107  495,  501,  663.  564 

Acts  1880,  No.  Ill  848 

Acts  1880,  No.  114  48 

Acts  1880,  No.  136,  par.  48,  M  a.  7  749 

Act  April  9,  1880   757-769 

Acts  1881,  No.  6,  8  10  780,  781 

Acts  1881,  No.  6, 118  780 

Acts  Dec  24,  1881,      10, 18  780 

Acts  1882,  No.  98   607, 508 

Acts  1682,  No.  96.  BOS,  BtO.  505 

Acts  1882,  No.  96,  SI  49,  60  608,  604 

Acts  1882,  No.  96,  S  51  608 

Aets  1882.  No.  96,  $52    603,  773,  774 

Acta  1882,  No.  96,  J  59    773,  774 

Acts  1882,  No.  101,  8  4.  806 

Acts  1884,  No.  69,  p.  8a.   121 

Acta  1684,  No.  71  68,  54. 56 

Acts  1884,  Na  83   507 

Acta  1884,  No.  83,  {  6  604 

Acts  1884,  No.  83,  I  4  , . .  482 

Acta  1834,  No.  S4,  I  8  feS,  439 

Acts  1884,  No.  88  (Amended  by  Acts  1886,  Na 

109)   484 

Act  July  10, 1884.   489 

Act  1886    506 

Acts  1886,  No.  81   494 

Acts  1886,  No.  109  484,  485 

Act  Jaly,  1888    83 

Acts  1688,  No.  83   848, 849 

Acts  1888,  No,  17  ..496 

Acts  1888,  Mo.  80   603-606 

Acts  1888,  No.  80,  S  4  004 

Acts  18S8.  No.  141  1S8 

Act  Jan.  8, 1889    91^^  910 

Act  Jan.  30, 1889.   916 

Act  1890,  No.  97   49 

Aot  1890,  No.  144,  H 13. 14.  488,  439 

Acta  1890,  p.  38    666 

Act  July  10, 1890   438,  439 

Statutes  1887,  p.  43  904 

KASSACHUSETTS. 
SUtate*  1883,  p.  106S  StA 

USBSSaSIFPL 

CooffL  art  19.  ISO  ,  646 

Code  1857,  p.  463,  art.  ISl  896 

Code  1880,  <  689   354,  355 

Ck)del880,  8  1300    839 

Code  1880,  $  1602    886 

Code  1880,  J  2886    899 

Code  1880, 1 3848.   854 

Code.  M  «6, 487.  B09  646 

Code,  f  518  648,  647 

Code,  I  585   645,  647,  648 

Code,  IS  594,  596   647 

Code,  1 1097  646,  647 

Code,  S  1108  897 

Code,  1 1100.  046,  647,  648 

Code,  1 1178  398 

Code,  i  1355  (Amended  by  Act  March  11, 1884) 

m,m 

Code,  S  1800  390-393 

Code,  1  1602   836,  896 

Code,  S  1608  886,886 

Rov.  Code,  S  1047   290 

Act  Dec.  16. 1886,  SS  4,  6   395 

Acta  18^  p.  38.  S  20  856 

Aot  Feb.  38, 1883  866 

Aot  March  U,  1884  893.393 

Aot  March  15.  1884  387 

AOU 1888,  ch.  46  ,   645 

AoU1880,p.35   648 

Acte  1890,  p.  25,  IS  3,  8    646,  646 

Aete  1890,  oh.  88. 1  4.  4« 


Aoto  Febw  93, 1880,  |S  3,  8  MB,  646 

Hntoh.  Code,  p.  944,  {  13-  854 

NEW  JERSEY. 
Statutes,  p.  889,  S  5  4B8 

TENNESSEE. 
Aotreb.lB4ab   71 

vmaiNiA. 

Act  Manh  aa,  1861  266 

Stock. 

Ellled  by  locomotive,  see  Railroad  CompanUtt 
29-86. 

Live-stock  shipmentB,  see  Carriers,  6. 
Of  corporation,  see  Corporation*,  11,  IS. 

Street. 

See  Municipal  Corporatiojis,  11-lS. 

SUBROOATION. 

When  right  exists. 

It  Is  of  the  essence  of  legal  subrontlon 
that  tiie  person  nuking  the  payment  should  be  a 
third  person  In  respect  to  the  obli^  of  the  debt 
he  is  seeking  to  prime  thereby,  and  that  he  should 
Himself  be  a  creditor  of  inferior  rank  of  the  com- 
mon debtor  whose  debt  he  pays. — Nev  Orleans 
Nat  Bank  v.  Eagle  Cotton  Warehouae  ft  Oom- 
preaa  Co.,  (La.)  9  Bo.  44SL 

Subetitated  Service. 

Bee  fFHte,!. 

Summons. 

See  Writi. 

SUNDAY. 

Sales  of  llqnpr.  see  IntaeeteaHng  Hquont  UL 
Contraot  to  send  telegram. 

The  notification  to  a  person  of  thedeath  of 
his  father,  and  a  request  to  attend  his  funeral, 
involve  suuh  a  moral  neoessity  that  a  contract  to 
send  a  teleeraphio  message  for  that  purpose  is 
Tolid,  though  made  on  Bnnd^.— Western  Unlm 
TeL  Co.  TTWilaon.  (Ala.)  9  Bo.  4M. 

Supreme  Court. 

Jurisdiction,  aee  Courts  1- 

Surveys  and  Surveyoiv. 

Surrey  of  township,  see  Boundaries. 

Syndic. 

Election  and  compensation,  see  /nsotoenoy,  V4. 
TAXATION. 

Action  for  revocation  of  tax-title,  who  may  a^ 

peal,  see  Appeal,  1. 
Setting  aside  tax-sale,  see  Tender,  & 

The  powers AueauuentB  for  levee  jmr- 
poses. 

1.  Theplaintift's  [and.  Included  in  alevee  dis- 
trict by  Acts  La.  1890,  No.  97,  has  not  been  over- 
flowed for  60  years,  hot  it  is  alluvial  ■  land,  and 
is  atuTOimded  by  lands  snbiect  to  overflow.  Ex- 
pert testimony  shows  that  it  also  would  probably 
be  subject  to  overflow  if  the  levee  system  were 
abandoned,  and,  aside  from  this,  If  the  surronnd- 
Jng  lands  were  abandoned,  the  value  of  plaintiff's 
land  vnrald  necessarily  be  decreased;  and,  though 
the  overflow  never  reaches  it.  It  interferea  with 
his  traasportatlon  to  marlut,  and  snbjecti  him  to 
many  iooonvenieaoes.  Held,  that  the  legfalatartt 
liad  power  to  authorise  the  aa^SiiQi^^i^^ia 
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land  for  levee  purposes  at  the  same  rate  as  other 
lands  in  the  dlBtriut,  thouf  h  the  benefit  received 
may  not  be  as  Kreat— Min(v  t.  Dasplt,  (La.)  9 
80.  ^;  Cage  w.  Same,  Id. 

Exemptions. 

3-  When  capital,  maohinerv,  and  other  prop- 
«rtT  are  employed  partly  in  the  manufacture  of 
artlcleA  of  wood  which  are  exempt,  and  partly  of 
those  which  are  not,  the  court  may  apportion  the 
■amount  of  each. — Washburn  v.  City  of  New  Or- 
leans, (La.)  S  So.  37. 

8.  Capital,  machinery,  and  other  property 
wfaloh  are  employed  in  the  manufacture  of  paper 
bcoes  are  not  exempt  from  property  taxation  un- 
der the  clause  of  the  above  article  exemptinfrprop- 
«rty  engaged  in  the  manufacture  of  paper. — Wasn- 
bum  V.  City  of  New  Orleans,  (La.)  9  Bo.  87. 

4.  Shooka  are  boxes  knocked  down.  They  are- 
pieces  of  wood  which  are  out  or  aawed  into  sizes 
and  shapes  by  means  of  machinery,  and  packed 
in-bundles,  either  for  shipment,  or  manufacture  in- 
to boxes.  Held,  that  they  are  "articles  of  wood, " 
within  the  meaning  of  Const.  La.  art.  207,  exempt- 
ing fivm  taxation  property  employed  in  the  manu- 
facture of  furniture  and  other  articles  of  wood.— 
Washburn  v.  City  of  New  Orleaas,  (La.)  9  Ba  87. 

Assessment. 

6.  Where  a  party  has  died,  and  the  heirs 
have  not  been  put  in  possession  of  bis  property, 
an  assessment  of  the  sacoeasioo  to  his  estate  Is 
sufficient— SurgetT.  Newman,  (La.)  9  80.  ML 
Squallsation. 

6.  Where  an  answer  to  a  citation  to  show 
cause  before  the  board  of  revenue  why  the  valu- 
ation of  property  retnmed  for  taxAtion  should  not 
be  increased  alleges,  inter  olto,  that  the  cash 
value  of  the  propwty  was  that  at  which  it  had 
been  assessea,  It  ts  not  demurrable,  as  the  cash 
value  is  the  legal  basis  of  assessment  under  Code 
Ala.  »  475,  478,  616.— Capital  City  Water  Co.  v. 
Board  of  Revenue  Kontgbmery  County,  (Ala.)  0 
80.  use.  ,f       VI  y  * 

7.  Where  an  answer  to  a  citation  to  show 
cause  before  the  board  of  rerenue  why  the  valu- 
ation of  property  returned  for  taxation  should  not 
be  increased  alleges,  inter  alia,  that  the  cash 
value  of  the  property  was  that  at  which  it  had 
been  assessed,  and  the  allegations  an  admitted, 
«  Judgment  increasing  the  assessed  valuation  <A 
the  property  is  erroneous.— Capital  City  Water 
Co.  V.  Board  of  Bevenne  Montgomarr  County, 
(Ala.)  9  Bo.  896. 

Oolleotion. 

8.  Acts  Uiss.  Feb.  22,  1S90,  S  S,  providing, 
among  other  things,  that  the  revenue  agent  shall 
have  power  to  sue  for  and  collect  in  ali  cases 
-where  there  baa  been  a  failure  to  collect  fines  or 
forfeitures  or  lioensea,  or  any  otber  tax  whatso- 
«ver,  and  in  all  cases  generally  where  there  is  pub- 
lic revenue  of  any  kind  whatsoever  due  under  any 
law,  which  is  delinquent,  and  which  for  any  rea- 
son has  escaped  collection,  confers  on  such  agent 
authority  to  collect  only  suoh delinquent  taxesas 
have  been  duly  assessed  by  the  proper  officers.— 
State  V.  Adler,  (Miss.)  9  So.  MS. 

9.  Notwithstanding  tax  liens,  privileges,  and 
mortgages  are  prescribed,  the  property  assessed 
remaJna  subject  to  aeisure  In  the  enforoad  oolleo- 
tion  of  taxes  thereon.— Leeds  &  Co.  t.  Hardy, 
<La.)  9  So.  488. 

10.  The  privileges  and  mortgages  securing  the 
payment  of  city  taxes  are  prescriptible,  but  the 
taxes  are  themselves  Impresuriptfble.— Iieeds  & 
Co.  V.  Hardy,  (La.)  9  80.  488. 

Sale  for  non-payment. 

11.  Code  Ala.  g  1673,  providing,  among  other 
things,  that  "shares  of  stock  are  subject  to  levy 
and  sale  under  attachment  or  execution,  as  other 
personal  property,  and  the  levy  maybe  made 
without  obtaining  possession  of  the  certificates, 
by  indorsement  on  the  writ,  stating  the  number 
of  shares  levied  upon,  and  giving  notice  to  the 
custodian  of  the  transfer  books,  and  on  making 
sale  the  sheriff  must  give  a  written  transfer  of 
the  stock  to  the  purchaser  who  has  the  right  to 


require  the  proper  olBoer  to  register  such  tnuis- 
fer  on  the  books  of  the  corporation, "  does  not  ap- 
ply to  a  sale  of  shares  of  stock  by  a  tax  collector 
for  delinquent  taxes,  and  a  levy  and  sale  by  him, 
although  substantially  in  the  method  proscribed 
by  the  statute,  is  void.— Kennedy  T.  Mary  Ijee 
Coal  &  Ry.  Co.,  (Ala.)  9  Bo.  '608. 

13.  Whore  land  is  assessed  to  one  who,  as  the 
assessor  bad  ample  means  of  knowing,  is  not  the 
owner,  a  sale  of  such  laud  for  non-payment  of 
the  taxes  passes  no  title  to  the  purchaser. — Crtx>]: 
V.  Anniston  Citv  Land  Co.,  (Ala.)  9  Bo.  43S. 

13.  Act  La.  1883,  No.  96,  providing  that  in  salee 
for  taxes  the  "bid  to  be  accepted  shall  be  at  least 
equal  to  the  taxes  and  costs  and  interest,  other- 
wise the  tax-collector  Ls  herebv  authorized  to  bid 
In  said  property  fw  the  state,  "does  not  violate 
ConsL  La.  art.  310,  which  declares  thst  there 
shall  be  no  forfeiture  of  property  for  the  non- 
payment of  taxes,  but  that  the  ootleotor  shall,  at 
the  expiration  of  the  year,  without  suit,  adver- 
tise it  for  sale.— Smith  t.  (Sty  of  New  Urleans, 
(La.)  9  Bo.  778 

14.  A  sale  for  delinquent  taxes,  loadA  after 
passage  of  Act  La.  1883,  No.  96,  allowing  Uie  tax 
collector  to  bid  in  the  property  for  the  state, 

to  be  made  In  accordance  with  said  act,  though 
the  sale  be  for  taxes  tar  a  year  previous  to  pas- 
sage of  the  act.— Smith  t.  City  of  New  Orleans, 
(La.)  9  8a  778. 

 Notice. 

15.  Sales  for  delinquent  taxes  made  aftcv  the 
adoption  of  Const.  La.  1879,  but  for  taxes  due 
prior  thereto,  are  not  governed  by  the  provisloDs 
thereof  in  regard  to  iKitioe.— Martin  v.  Langen- 
stein,  (La.)  9  Bo.  607. 

16.  Undet  Const.  La.  art  310,  requiring  notice 
of  a  tax-sale  to  be  served  on  the  delinqaent 
tax-payer  in  the  manner  to  be  provided  by  law, 
notice  of  some  kind  is  an  essential  prerequisite, 
absence  of  which  cannot  be  cured  by  statute.— 
Breaux  v.  Negrotto,  (La. )  9  80.  503. 

Wrongful  sale  of  land — Bights  of  pur- 
chaser. 

17.  A  purchaser  of  property  at  tax-sale  who 
notifies  the  occupant  of  his  purchase,  and,  on  be- 
ing informed  that  the  tax  has  been  paid,  and  that 
the  owner  has  the  taz-receipt,  repeatedly  requests 
the  latter  to  produce  the  receipt,  aod  makes  all 
efforts  to  secure  such  production  without  avail, 
cannot  be  held  in  damages  for  taking  the  prooeod- 
ings  authorized  and  directed  by  the  statute  to  be 
put  In  possession.  He  is  protected  by  the  priocl- 
ples  of  dnmnum  absque  injuria  and  volenti  non 
fit  injuria.— Femandes  v.  Smith,  (La.)  9  Bo.  483. 

IS.  But  when,  after  the  occupant  la  ejected,  full 
evidence  Is  exhibited  to  the  purchaser  of  the  pay- 
ment of  the  tax  for  which  the  sale  was  made,  with 
a  demand  for  dismissal  of  the  proceeding,  the  re- 
fusal of  the  purchaser,  compelling  the  owner  to 
resort  to  an  Injunction  suit  in  order  to  protect  the 
property,  and  keeping  her  out  of  possession,  places 
the  purchaser  in  the  wrong,  and  uakea  him  liable 
for  all  damages  aubsequently  aoomlng.— Feraan- 
det  T.  Smith.  (La.)  9  ^  4tI3. 

Bedemption. 

19.  Code  Miss.  1880,  |  639,  provides  that  three 
years'  actual  oooupstion,  after  one  year  from  the 
day  of  sale,  of  any  land  held  under  tax-tlt'e, 
shall  bar  recovery  on  account  of  irregularities, 
but  that  minors  aod  Insane  persons  may  bring 
suit  within  such  time  after  removal  ot  their  dis- 
abilities. Complainant,  soon  after  his  majority, 
filed  a  bill  to  redeem;  and  in  August,  1689,  a  ' 
year  and  a  half  later,  other  parties  in  In- 
terest, the  youngest  80  years  of  age,  filed  their 
amended  bill,  alleging  that  one  of  their  number 
-jvas  under  disability  of  minority  until  1886,  and 
that  the  others  were  under  dfMbllity  oi  covert- 
ire  from  1871  to  1880.  They  also  ocni tended  Oat 
tiie  lands  sold  to  respondents'  grantco*  were  not 
delinquent  for  taxes  in  1869,  when  they  were 
nold,  and  that  the  other  lands  were  not  liable  tor 
taxes  for  1877,  because  they  were  then  assessed 
*o  the  liquidated  levee  board.  Respondents 
pleaded  said  atatute  of  Umitatlnu.  and  alleged 
Digitized  by  V^OOQIC 
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•belr  Ktoal  oooopauoa  for  more  man  tliree  yean  ' 
tinoe  its  enactmeat,  and  l>ef(»«  commencemaat 
of  salt  il«ld,  that  aald  atatato  tnw  a  oomplete 
bar  to  the  complalnaiitB  ot  the  amended  bill,  bat 
not  to  the  orfglnal  ootnplaiiuuiL— Fatteraon  r. 
Dorfey,  (Hiu.)  »  So.  854. 

Tax-titles. 

20.  Where  owners  of  property  permit  It  to  be 
forfeited  and  vested  in  the  state,  they  have  no  in- 
terest in  its  future  disposition  by  the  state. — 
Snrget  v.  Newman,  (La.)  9  So.  561. 

SL  Uuder  Acts  La.  Is71,  No.  42,  and  1877,  No. 
33,  property  Is  forfeited  to  the  state  lor  non-pay- 
ment 01  taxes  from  the  filing  of  the  delinquent 
rolls,  and  the  forfeiture  can  be  set  aside  only  on 
proof  of  payment  of  the  taxes.— Sarget  t.  New- 
msn.  (La.)  9  So.  sei. 

n.  The  law  does  not  require,  to  perfect  a  tax- 
Utle,  that  the  divested  owner  shall  voluntarily 
place  the  purchaser  in  possession,  or  that  the 
purchaser  shall,  in  the  absence  of  resistance,  in- 
stitute Judicial  proceedlURS,  and  be  put  in  poa- 
■eesion  by  the  shoriff;  but  the  purchaser  may 
take  possession  himself,  whenever  he  can  do  so 
wlthoat  difBcutty.— Martin  v.  Langenstein,  (La.) 

s  Bo.  snr. 

98.  Where  a  tax-deed  correctly  gives  the 
number  of  the  lot  and  block,  the  names  of  the 
streets  bounding  the  block,  and  the  street  on 
which  the  lot  fronts,  the  only  mistakes  being  a 
mistake  of  three  Inones  in  giring  the  foot  front- 
age, and  eight  inches  In  giving  the  depth,  the  de- 
scription is  sufficient.—  Smith  V.  City  of  New 
Orleans,  (La.)  9  Ho.  T78. 

24.  tJQder  Act  La.  1874.  No.  105,  I  5,  declar- 
ing that  "any  action  to  iuvalldate  the  titles  to 
any  property  purchased  at  tax-sale  under  or  by 
virtue  of  any  law  of  this  state  shall  be  prescribed 
by  the  lapse  of  three  years  trom  the  date  of  such 
sale, "  an  acUon  to  Invalidate  the  state's  title  to 
land  lold  for  taxes  la  barred  In  three  yeara  from 
acQuisitlon  of  title  by  the  state.  —Bnuth  T.  City 
of  New  Orleans,  (La. )  9  So.  778. 

25.  In  order  to  plead  the  prescription  of  three 
years  in  bar  of  the  action  to  annul  a  tax-sale  un- 
der Act  La.  1874,  No.  105,  S  5,  the  defendant 
must  be  in  possession  of  the  property.  When 
such  possession  is  shown,  it  puts  the  original 
owner  under  notice  of  the  nece'islty  of  bringing 
hts  aotion,  and,  If  he  fails  to  bring  it  within  the 
ueocribed  time,  the  bar  of  the  statute  applies.— 
Breauz  v.  Negrotto,  (La.)  9  So.  fiOa. 

Bemediea  for  erroneoiM  taxation. 

26.  It  is  a  condition  precedent  to  the  exercise  of 
the  tax-payer's  right  of  action  ina  court  of  justice 
that  previous  and  timely  effort  should  have  been 
made  on  bis  part  to  have  the  board  of  assessors 
correct  an  alleged  error  while  the  matter  was  yet 
in  their  hands  and  uuder  their  eontroL— Leeds  & 
Co.  V.  Hardy,  (La.)  9  So.  488. 

Purchase  by  tenant  in  oommon — Bem- 
edy  of  oo-tenanta. 

27.  Where  land  held  in  oommon  is  sold  tor 
taxes,  and  bought  by  one  of  the  tenants,  his  co- 
tenants'  remedy  against  htm  Is  in  equity,  and 
they  have  no  title  to  support  an  aotion  at  law; 
f<Hr  C^de  Ala.  %  460,  declares  that  a  tax-deed 
duly  exeonted  shall  be  prima  facie  evidence  of 
all  facts  stated  therein,  in  all  controversies  in- 
volving the  purchaser's  rights,  so  that  the  legal 
title  Is  vrlma  facit  in  him.— Johns  r.  Johns, 
(Ala.)  9  80.  419. 

TEIiEOBAFH  COMPANIES. 

Validity  of  ooDtraot  to  send  telegram,  see  Sunday. 

Liability  for  failure  to  deliver  message. 

1.  in  an  action  against  a  telegrapb  company, 
by  tbe  receiver  of  a  message,  for  failure  to  de 
liver  it  promptly,  the  complaint  alleged  that  de- 
fendant was  engaged  in  the  business  of  trans- 
mitting messages  by  telegraph  between  numod 
points;  that  the  sender,  as  the  agent  of  the  re 
ceiver,  delivered  the  message  in  question  to  de 


fendant,  and  paid  therefor;  that  defendant  trans- 
mitted the  measage  to  its  destination,  but  failed 
to  deliver  it  to  ptaintifl  until  the  next  day. 
Held,  that  Umbo  allegations  Import  an  accept* 
anoe  of  the  message  by  defendant,  and  the  com- 

E taint  snfflclently  shows  a  contract  entered  into 
etween  plaintiff,  by  his  agent,  the  sender,  and 
defendant.— Weatem  Union  TaL  Co.  v.  Wilson, 
(Ala.)  0  So.  414. 

3.  Defendant,  having  reoeived  and  transmit- 
ted the  message,  cannot  excuse  its  delay  In  de- 
livering it  by  setting  up  that  the  message  was 
not  in  writing,  and  that  it  was  not  bouiM  to  re- 
ceive it  in  the  first  instance.— Western  Union 
Tel.  Co.  V.  Wilson,  (Ala.)  9  So.  414. 

 Damages. 

8.  Damages  cannot  be  recovered  for  mental 
suffering  caused  by  the  negligence  of  defendant 
telegraph  company's  agent  in  failing  to  deliver 
to  plalatilt  a  message  informing  him  of  thedeath 
of  his  brother,  and  the  time  and  place  ot  burial, 
until  after  the  last  train  had  left  oy  which  plain- 
tiff could  have  traveled  to  attend  the  funeral.— 
Western  Union  Tel.  Co.  v.  Rogers,  (Hiss.)  9  So. 
828. 

TENANCY  IN  COMMON  AND 

JOINT  TENANCY. 

Purchase  of  tax-title  by  oo-tenant,  see  TaxaUmi, 
87. 

Bights  and  remedies  Inter  se. 

1.  The  rule  that  a  deed  conveying  land  to  sev- 
eral perscns  by  name,  and  not  stating  the  interest 
devised  to  each,  necessarily  conveys  to- them  a 
joint  title,  does  not  obtain  where  the  proof  shows 
that  one  of  the  grantees  contributed  one-half  of  the 
purchase  price,  and  the  other  grantees  the  other 
nidf,  as  such  contribution  fixes  the  proportion  of 
the  ownership.— Oxford  v.  Barrow*  (La.)  9  Bo.  479. 

8.  One  tenant  in  oommon  of  a  remainder  can 
not,  by  purchasing  the  land  when  sold  for  delin- 
quent taxes,  cut  on  the  rights  of  his  co-tenants, 
and  acquire  the  exclusive  title  himself,  but  he 
will  be  deemed  a  trustee  of  the  title  for  the  equal 
beneQt  of  all  the  co-tenuits.— Johns  t.  Johns, 
(Ala.)  9  So.  419. 

TENDER. 

Before  bringing  suit  to  rescind  sale,  see.Fendor 

and  Vendee,  5-7. 

When  necessary. 

1.  Before  suit  to  set  aside  a  conventional  sale 
of  land  because  the  purchaser  ban  been  evicted 
from  a  portion,  it  is  not  necessary  for  him  to 
make  the  real  tender  required  by  Code  Prao.  La. 
art  410,  providing  that  "if  the  oblect  ot  the  obli 
gation  on  the  part  ot  the  debtor  be  real  property, 
a  debt  or  some  other  personal  right  which  the 
debtorhas  ivomised  tosell,  •  *  *  such  debtor 
must  previously  give  written  notice  to  the  cred- 
itor to  bo  and  appear  at  a  fixed  hour  at  the  office 
ot  some  public  notary,  •  *  *  in  orderthere  to 
receive  the  sale,  cession,  transfer,  or  conveyance. " 
— Robblns  V.  MarUn,  (La.)  »  Bo.  106. 

2.  Where  the  plaintiff,  in  a  suit  to  annul  a 
tax-sale,  plaids  the  prescription  of  the  tax,  a 
tender  is  unnecessarvi  and  also  when  the  amount 
is  indefinite  aad  nncertain.— Breaux  v.  Negrotto, 
(La.)  9  So.  508. 

THBKATS  ANI>  THREATEN- 
ING LETTERS. 

Aotion  by  debtor  agamst  creditor. 

1.  Placiui;  cluinis  for  collection  iu  ihe  banda 
of  a  "bod  debt  collecting  agency"  will  not  give 
a  right  of  action  for  damages  if  it  is  not  proven 
that  the  threats  made  by  the  agency  to  place  the 
debtor's  name  in.  the  list  of  names  of  those  who 
can  pay  and  wlU  noL  or  the  threats  made  to  ad- 
vertise the  account  for  sale,  were  carried  out. — 
Blcardv.Hooa,  (La.)9Batt39.  r^r^rf]t> 
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3.  Sending  pressing  and  annoying  letters  bj 
the  creditor  to  his  debtor,  orging  him  to  pay, 
is  not  actionable,  unless  it  is  proven  that  publi- 
vation  has  been  made  of  their  contents,  or  some 
steps  takra  wUoh  ooold  oppress  and  injure  the 
dflUor.— Stoard     Rooa,  (Ia.)  0  Bo.  OSB. 

Title. 

Color  of,  see  Adverse  PoMMston,  S,  0. 
Of  laws,  see  SUttiitea,  Z-4. 
Tax-tJtles,  see  Taxation,  20-2S. 


TOBTS. 

See,  also,  Ctmtpiracui  Death  by  Wrongful  Act; 
Deceit:  False  Imprigonment;  Forcible  Bntrif 
and  Detainer;  Fraud;  Liljel  and  Slander; 
MaUcioiu  ProaecutUm;  Jfegligence;  Treajmss. 

TrespaM  amounting  to  orlme—Olvil  ac- 
tion. 

L  Where  a  private  iDdividtial  has  been  dam- 
aged in  person  or  property  by  the  tortious  act  uf 
another,  whioh  sot  amounts  to  a  felony,  the  oiril 
salt  for  the  redress  of  the  private  wrong  may 
prooeed  pari  passu  with  the  criminal  prosecu- 
ttott.  or  ihe  one  may  precede  or  succeed  the  other. 
—Williams  T.  Dickenson.  (Fla.J  9  Bo.  tM7. 

 Snffloienoy  of  evidence. 

9.  In  a  civil  action  for  a  trespass,  which  amounta 
to  a  crime,  the  guilt  of  defendant  must  he  proved 
b^ond  a  reasonable  doubt,  as  In  criminal  cases, 
before  plaintiff  can  recover.  Bchnlts  v.  Insor- 
anoe  CO.,  u  Fla.  78,  followed.— Williams  r.  Dick- 
enson, (Ilia.)  9  So.  817. 

TraiiBaotions  with  Decedents. 

See  TFttnets,  8-0. 

TBBSFASS. 
Iwaes  flnbmltted  to  Jury. 

1.  Under  Code  Ala.  f  ^96,  providing  that 
the  owner  may  recover  aamages  for  trees  cut 
upon  his  premises  without  bis  consent,  It  is 
immaterial  whether  he  is  In  possession  or  not; 
but  where  in  an  action  tor  such  oensltv  bv  the 
trustees  of  a  church  upon  whose  land  trees  had 
been  cut,  the  defendant  pleads  that  the  trustees 
were  not  in  possession,  and  were  not  trustees  at 
the  time  of  the  trespass,  and  these  issnes  are  ao- 
oepted  and  evidence  Introduoed  thereon,  the  court 
must  submit  them  to  the  Jury,  although  imma- 
terial.—Allison  V.  LitUe,  (Ala.)  9  So.  838. 

Criminal  trespass. 

a.  Since  Code  Ala.  188S,  $  8861,  Interdicts  and 
punishes  the  taking  for  temporary  use,  or  using 
temporarily,  of  another's  animal  or  vehicle,  with- 
out the  owner's  consent,  and  prescribes  no  other 
element  of  the  misdemeanor,  an  instruction,  on 
Indictment  for  such  offense,  to  acquit  if  there 
was  no  wrot^ul  intent  coupled  with  the  wrong- 
ful act,  is  properly  refused.— BeUlnser  v.  State, 
(Ala.)  9  So. 

—  Indictment. 

8.  Code  Ala.  1S86,  {  8861,  provides  that  «any 
person  who  takes  for  temporal'  use,  or  nses  tem- 
porarily, any  animal  or  vehicle  without  the 
ocmsent  of  the  owner,  •  •  •  ud  without  a 
bonaflde  claim  of  title  thereto,  must,  on  convic- 
tion, be  lined:  «  *  *  bat  no  prosecution  must 
be  commenoea  or  indictmeot  found"  except  upon 
complaint  of  the  owner.  Held,  that  whether  the 
prosecution  was  commenced  or  indictment  found 
OD  complaint  of  another  than  the  owner  is  mat- 
ter of  defense,  and  need  not  be  negatived  in  ttie 
indictment- Bellinger  T.  State,  (Ala.)  9  So.  899. 

Trespass  to  Try  Title. 

See  l^fctmmt. 


THIAIj. 

See,  also,  .Appeal;  Certforarl;  Evidence:  Judg- 
ment; Jury;  New  Trial;  Pleadina;  PracHes 
in  CMt  Coaet;  WUneat. 

Reception  of  evidenoe. 

1.  Connsel  oannot  showplainUft,  wUleon  the 
witness  stand,  a  paper,  and  ask  him  if  he  signed 
it,  unless  It  is  to  be  offered  iu  evidence;  and  if 
it  Is  to  be  offered  in  evldenoe  it  isenrar  to  refuse 
to  show  it  to  plaintiff's  coonsel  when  the  qoes 
tion  is  asked.— Richmond  &  D.  R.  Co.  v.  Jones, 
(Ala.)  9  So.  276. 

3.  ii  is  within  the  discretion  of  the  trill 
court,  after  a  witness  has  been  examined  by  dt- 
fendant,  and  cross-examined,  to  allow  him  to  be 
recallea  by  plaintiff  to  lay  the  foundation  for 
his  impeachment  by  proof  of  contradictory  state- 
ments.— Richmond  &  D.  R.  Co.  v.  Vance,  (Ala.) 
9  Bo.  074. 

8.  It  is  within  the  dIscreUon  of  a  trial  court 
to  permit  plaintiff,  who  may,  before  resting,  have 
introduoed  enougn  testimony  to  make  out  a 
]7rfma/ac(«  case,  to  Introduoe,  after  defendant  lias 
rested,  additional  proof  In  chief,  as  distinguished 
from  proof  in  rebuttal ;  and  the  exercise  of  this 
dlsoretiop  is  not  assignable  as  error  exoept  in 
case  of  manifest  abuse.— Jaokstmville,  T.  A  K. 
W.  Ry.  Go.  V.  Peninsular  Land,  Traiisp.&llKnurg 
Co.,  (Fla.)  9  So.  661. 

4*  The  error,  if  any.  In  sustaining  obJecUons 
to  questions.  Is  cured  hy  subsequent^  admitting 
testimony  substantially  answering  all  the  orte- 
inally  excluded  questions.  >-Alal>ama  O.  8.  B. 
Co.  V.  Frazier,  {Ms.)  9  So.  808. 

5.  Error  in  refusing  to  admit  testimony  is 
harmless  where  the  facts  are  afterwards,  without 
controversy,  folly  proved.— Eastia  v.  Ifontcom- 
ery,  (Ala.)  9  So.  811. 

Otijeotionfl  to  evldenoe. 

6.  A  general  objeirtlon  to  erldmce,  a  part  <a 
wDicn  is  admissible,  may  be  overrnled. — Rich- 
mond &  D.  R.  Co.  V.  Jones,  (Ala.)  9  So.  27B. 

7.  Objections  to  evidence,  whioh  do  not  par- 
ticularize or  define  the  grounds  of  nh^octlaa,  may 
be  overruled.— Richmond  A  D.  B.  Cow  t.  Jooms, 
(Ala.)  9  So.  276. 

8.  Where  evidence  was  admitted  over  objec- 
tion, the  subsequent  exclusion  thereof,  with  in- 
structions to  the  Jury  to  disregard  it  entirely, 
vitiates  the  exceptions  to  the  oriftinal  action  of 
the  court.— Alabama  Q.  S.  R.  Co.  v.  Frailer, 
(Ala.)  9  So.  808. 

9.  An  exception  to  the  "foregoing  evldenoe* 
Is  too  general,  and,  where  part  of  the  erldenoe 
was  admissible,  will  be  disregarded.— Olddena  v. 
Boiling,  (Ala.)  9  So.  374. 

10.  Where  the  grounds  of  objection  to  a  ques- 
tion are  not  specitled,  the  objection  is  properly 
overruled.- Ladd  v.  State,  (Ala.)  9  So.  401. 

11.  An  objection  by  a  corporation  to  the  In- 
troduction In  evidence  of  answers  of  an  officer  to 
interrogatories  filed  In  aid  of  an  action  at  law 
for  discovery,  on  the  ground  that  the  officer  was 
not  one  of  such  grade  or  charact«r  as  shonld 
have  answraed,  must  be  made  before  the  trial  la 
on,  and  must  be  aamKHrted  by  evidence. — Jack- 
sonville, T.  &  K.  W.  Ry.  Co.  V.  Fenlnsuliir  Land. 
Transp.  &  Manuf'g  Co.,  (Fla.)  9  So.  661. 

12.  Where  testimony  of  a  witness  !»  uojected 
to  as  Irrelevant  on  his  direct  examination,  bat 
does  then  not  appear  to  be  so,  and  afterwards, 
on  the  cross-examination.  It  Is  shown  to  be  so, 
and  there  is  no  motion  made  to  striice  out  the 
direct  testimony,  error  cannot  be  assigned  on  its 
admission.— JacksonvlUe,  T.  ft  E.  W.  Ry.  Co.  v. 
Peninsular  Land,  Transp.  Us  Manuf'g  Co..  (Fla.) 
g  So.  661. 

Argfoments  of  oonnstf. 

18.  In  trespass  against  a  sheriff  for  attachment 
and  sale  of  plaintiff's  goods  as  the  property  of 
another  the  court  stopped  defendants'  counsel  ta 
the  course  of  his  argument,  observing  that  if  re- 
quested by  plaintiff  he  would  charge  the  Jury  to 
iliid  for  pldntifl,  if  they  beUeved  the  mOm, 
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iwhlch  clearly  showed  that  be  was  sole  ovmw,) 
but  would  leave  it  to  the  ]iii7  to  assess  damages. 
Held  no  abuse  of  dlBoretion,  where  the  record 
does  not  show  that  further  argument  aa  to  dam- 
ages was  disallowed.— Smith  t.  Man,  (Ala.)  9 
So.  194. 

14.  Id  an  action  to  reoover  tat  Inmher  sawed, 
ommsel  for  defendant  in  his  argument  said  to 
ihejvry:  ■*Toar  ezpwieooe  is  that  yon  do  well 

if  you  come  out  even,  after  you  kIvo  your  tim- 
ber. "  There  was  no  proof  that  the  lumber  was 
not  so  sawed  as  to  yield  a  profit.  Held  error  to 
refuse  to  strtlra  out  suoh  remark.— Jackson  t. 
Robinson,  (Ala.)  9  So.  89L 

15.  A  pu^y  cannot  complain  of  improper  re* 
marlcs  in  argument  of  couusel  if  they  are  re- 
spooaive  to  like  remarks  on  the  other  side.  —Ala 
bama  O.  8.  R.  Co.  v.  Hill.  (Ala.)  0  So.  723. 

16.  Exceptions  reserved  to  arguments  or  coun- 
sel will  not  avail,  where  the  statements  and  ex- 
ia«8sions  were  withdrawn  by  counsel,  and  the 
oourt  instructed  the  Jury  to  disregard  theoi.— Al- 
abama a.  S.  R.  Co.  V.  Frazler,  (Ala.)  9  So.  30&. 

17.  Where  the  record  shows  that  certain  re- 
marks of  counsel  were  "excepted  to, "  but  the  ac- 
tion of  the  trial  court  thereon  was  not  Invoked  by 
motion  to  ezolude  or  otherwise,  there  is  nothing 
for  the  appellate  court  to  pass  iwon.—LnnB£oird  v. 
Dietrich,  (Ala.)  ]>  Bo.  806. 

Izutraotioxu. 

16.  The  general  charge  given  by  the  court  ex 
mero  motu  must  he  read  as  a  whole,  each  decla- 
ration being  interpreted  in  the  light  of  its  con- 
text, and  if,  when  so  oonsidered,  it  asserts  the 
law  correctly,  it  is  no  ground  for  reversal,  how- 
ever faulty  a  particular  clause  may  be.— Alabama 
O.  8.  R.  Co.  V.  Hill,  (Ala.)  9  Bo.  72S. 

19.  A  general  exception  to  the  charge  of  the 
coart  to  the  Jorv  wilt  not  be  sustained  if  the 
charge  contain  a  single  ourect  proposition  of 
law  applicable  to  Ihe  cue.— Peat  v.  Bird,  (Fla.) 
9  So.  tMW. 

90.  Instructions  on  abstract  propositions  of 
law,  not  based  on  any  evidence,  are  properly  re- 
fused.--Jacksonville,  T.  E.  W.  Hy.  Co.  v. 
Peninsular  Land,  Transp.  A:  MauuPg  Co.,  (Fla.) 
9  So.  tttl. 

21.  It  Is  not  reversible  error  to  give  an  ab- 
stract charge  irtiich  asserts  a  correct  legal  propo- 
sition, unless  the  evidence  olear^  shows  that  It 
was  mlBleadiag.— Wilhoyte  v.  Udell,  (Ala.)  9  Bo. 
650. 

33.  Under  Code  Ala.  f  2?se,  charges  moved  for 
must  be  la  writing,  and  must  be  given  or  refused 
In  the  terms  In  which  they  are  written;  but 
where  the  court  qualifies  a  requested  charge, 
which  is  erroneous,  It  is  not  nrejudioIaL— Frajik 
V.  Biggs,  (AlH.)  9  So.  839. 

23.  Where  the  exception  to  a  i>ortlon  of  a 
charge  is  that  the  court  failed  to  give  an  addi- 
tional or  quallfyina  clause,  if  the  portion  of  the 
charge  excepted  to  is  good  so  far  as  it  goes,  the 
only  way  tlie  pwty  excepting  can  avail  himself 
of  such  an  exception  is  by  requesting  the  coart 
to  give  the  additional  or  qualifying  clause,  and, 
if  it  be  refused,  to  except  tu  the  ruling  of  the 
court.— Post  V.  Bird,  (Fla.)  9  So. 

91.  An  exception  to  a  part  ol  a  charge,  which 
stated  a  proposition  of  law,  will  not  be  sustained, 
when  such  proposition  is  correct;  for  it  will  be 
presumed  that  a  proper  predicate  of  facts  either 
preceded  or  followed,  especially  when  the  rec- 
ord shows  that  evidence  of  such  facts  was  before 
the  Jury.— Marx  v.  Strauss,  0  So.  818,  90  Ala.  440. 

36.  It  was  proper  to  refuse  a  charge  asserting  a 
correct  legal  proposition  when  there  was  no  testi- 
mony to  Dane  It  on.— Henry  v.  Allen,  (Ala.)  9  So. 
579. 

26.  A  Judgment  wilt  not  he  reversed  upon  the 
ground  that  an  instruction  Is  argumentative,  and 
dlcalated  to  mislead,  when  the  party  aggriev'ed 
fails  to  ask  to  have  the  same  modified  or  addi- 
tional instructions  elven. — Wilhoyte  v.  Udell, 
(Ala. )  9  So.  660. 

97.  In  ejectment,  where  the  question  Is  as  to 
the  date  of  the  confirmation  of  a  probate  sale  aa 


to  which  a  witness  has  testified,  the  Jodge  is  not 
authorized  to  send  for  the  records  of  the  probate 
ooort,  which  have  not  been  put  in  evidence,  and, 
after  a  pwaonal  inspection  tliereof ,  charvB  the  Jury 
as  to  the  information  thenoe  derived. — ^Blanchara 
v.  Floyd,  (Ala.)  9  So.  418. 

88.  The  refusal  of  an  Instruction,  the  substanoa 
ot  which  is  covered  by  instructions  already  given, 
is  not  error.— Jacksonville,  T.  &  K.  W.  Hy.  Uo.  v. 
Peninsular  Land,  Transp.  &  Manuf'g  Co.,  (Fla.)  0 
80.661. 

 Invading  provinoe  of  jury. 

29.  The  fact  that  the  court  assumed  Uiat  a 
certain  person  was  plaiotifls*  brother  was  not 
erroneous,  as  invading  the  province  of  the  Jury, 
when  the  proof  thereof  was  uncontradicted.— 
Harx  V.  Strauss,  9  Sa  818,  90  Ala.  440. 

80.  Whrae  the  evidenoe  is  conflioting,  or  dif- 
ferent Inferences  can  be  reasonably  drawn  Inm 
it,  the  general  affirmative  charge  should  not  he 
given  in  favor  ot  elUiar  por^.— Payne  t.  ICathls, 
(Ala.)  9  So.  605. 

&L  An  Instmotlon  singling  out  tiM  teatlnKoiy 
ot  one  or  more  witnesses,  and  authorising  tlM 
]ury  to  reach  certain  conclusions  If  such  testimony 
is  believed,  Is  properly  refused.— Alabama  O.  S. 
B-  Co.  V.  Hill,  (Ala.)  9  So.  722. 

82.  Whercshortlyafteranattachment,  abroth- 
er,  to  whom  the  debtor  had  sold  part  of  his 
stock,  ceased  doing  business,  but  swore  that  he 
did  so  because  hu  wile  objected  to  living  in  the 
oountry,  a  charge  as  to  such  change  of  residence, 
summing  up  the  clroumstances,  but  omitting  the 
explanation,  was  erroneous,  since  the  credibility 
of  such  explanation  was  for  the  Jury. — Uarx  r. 
Strauss,  9  So.  618.  90  Ala.  440. 

 Wel^t  and  saffloienoy  of  evidenoe. 

83.  In  an  action  for  personal  iiduries,  an  In- 
struction to  find  against  plaintifT  if  the  jury  are 
"in  doubt  and  uncertainty"  as  to  certain  facts 
essential  to  her  case,  is  properly  refused,  since 
tho  mind  may  be  reasonably  satisfied  of  a  fact, 
and  at  the  same  time  not  be  certain  of  it,  or  free 
from  doubt.  Clalhoan  r.  Hannan,  87  Ala.  377,  6 
So.  291,  distinguished.  —Alabama  Q.  S.  R.  Co.  v. 
Hill.  (Ala.)  9Bo.  733. 

34.  It  is  erroneous  to  ohai^  the  Juiythat,  the 
burden  being  on  plaintitfs  to  make  out  their  case, 
they  must  find  for  defendants,  if  they  are  in 
doubt  as  to  any  of  tbe  facts,  as  such  a  charge 
reqilres  tbe  Jury  to  be  certain  of  a  fact  beyond 
a  doubt  before  they  can  find  for  plaintiffs.— Har- 
ris t.  Russell,  (Ala.)  9  So.  6il. 

85.  In  an  action  against  defendant  for  pro- 
onrlttg  a  third  person  to  bum  plaintiff's  build- 
ingSj  Instructions  which  pointedly  call  the  at- 
tention of  the  Jury  to  various  material  features 
In  the  evidence,  to  which  features  the  Jury  is 
told  to  give  "great  weight, "  are  fatally  errone- 
ous, as  trenching  on  the  exclusive  province  ot 
the  Jury  In  determining  the  credibility  of  the 
witnesses  and  the  weight  ot  their  eviomoe. — 
Williams  v.  Dickmison,  (Fla.)  9  Ba  847. 

 HarmloBa  error. 

88.  The  giving  of  an  improper  charge,  not  ma- 
terial to  tbe  case,  and  that  could  not  reasonably 
affect  the  issues  in  the  minds  of  tike  Jury,  is  not 
reversible  error.— Jacksonville,  T.  &  K.  W.  Ry. 
Co.  V.  Peninsular  Land,  Transp.  &  Manuf'g  Co., 
'Fla.)  9  So.  eSL 

Verdict. 

S7.  A  verdict  !n  favor  of  plalnttff  "for  full 
amount  of  claim"  is  not  void,  under  Code  Prac. 
art  633,  providing  that  the  form  of  verdict,  It 
in  favor  of  plaintiff,  shall  be  "verdict  for  plain- 
tiff tor  so  much,  witii  interest. " — McLetlan  Dry- 
Dock  Co.  V.  Farmers'  Alliance  Steam-Boat  Line, 
(La.  >  9  So.  680. 

88.  j*fter  returning  a  verdict  for  defendant 
"under  the  circumstances  of  the  case,"  and  after 
defendant  had  moved  that  the  words  quoted  be 
stricken  out,  tbe  Jury  were  polled;  and,  upon  be- 
ing asked  if  tbe  verdict  as  changed  was  their  ver- 
dict, they  all  replied  in  the  afflctaative,  except 
one,  who  nld  it  was  his  Tei< 
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words.  Held,  that  the  aotion  of  the  court  in  or- 
derioff  the  entry  of  a  mistrial  was  not  prejudicial 
to  derondant,  where  the  verdict  was  entirely  tia- 
supported  by  ibe  evidence;  and  would  therefore, 
if  entered,  have  been  inunediately  set  aside. — 
Bond  V.  State,  (Miss.)  9  So.  853. 

SB.  Where,  in  an  action  to  recover  for  sawing 
lumber  of  various  grades,  defendant  claims 
damages  for  neKlifCcnt  performance  of  the  work, 
It  la  proper  to  refuse  a  charge  that  the  Jury  must 
find  the  loss  upon  eaoh  grade  of  lumber  sepa- 
rately.—Jackson  V.  RobinBOU,  (Ala.)  9  Bo.  881. 

IMreotizig  verdict. 

40.  Where  there  was  no  evidence  to  sopport  a 

count  alleging  that  an  injury  was"willfuliy"lia- 
flicted,  it  was  error  to  refuse  to  direct  a  finding 
for  defendant  under  such  count. — Birmingham 
Mineral  R.  Co.  v.  Jacobs.  fAla.)  9  8a  890. 

41.  In  trespass  agalnsta  sherlfffor  attachment 
and  sale  of  plaiutin's  goods  as  tbe  property  of 
another  it  was  not  error  to  direct  the  jury  to  And 
for  plaintiS  if  they  believed  the  evidence,  when 
It  clearly  showed  that  he  was  the  aole  owner. — 
Smith  T.  Man^  (Ala.)  9  Ba  Itti. 

Troscee  Prooeaa. 

Bee  Qamiahmmt. 

TRUSTS. 
ZmpUed  trnsts. 

1.  The  parol  gift  of  a  claim,  evidenced  by  a 
note  and  mortgago,  fails  where  there  Is  delivery 
only  of  the  mort^rage,  but  not  of  the  note:  and  in 
SQch  case  the  donor  will  not  be  held  by  implica- 
tion of  law  to  hold  the  note  In  trust  for  the  do* 
nee.— MoHugh  T.  O'Connor,  (Ala.)  0  So.  105. 

Benefioiarieih— Difltribation  of  income. 

2.  Testatrix*  willed  her  property  to  her  hus- 
band. In  trust  to  be  held  and  managed  by  him 
for  his  support  during  life,  and  for  Uie  support 
and  education  of  iheir  children,  giving  him  com- 
plete authority  to  collect  and  dispose  of  the  rents 
and  profits  "in  sach  manner  as  he  might  think 
best"  for  the  purposes  of  such  trust,  vesting  nim 
with  authority  to  improve  the  real  estate,  and  to 
Invest  or  reinvest  the  same  at  his  discretion.  In 
an  action  against  the  trustee  for  a  distribution  of 
the  Income  It  appeared  that  testatrix  left  five 
ohUdren,  all  but  two  being  of  full  age,  and  one 
of  the  latter  attending  school,  and  that  since  her 
death  the  annual  income  had  more  ^an  doubled. 
The  trustee  refused  to  allow  some  of  the  benefi- 
ciaries any  share  in  the  income,  and  only  a  small 
portion  had  Ijeen  appropriated  for  tbe  sapport  of 
■i^-  Held,  that  the  tmstee  was  not  vested  with 
arbttiBry  power  over  the  income  and  aaaets  of 
the  estate,  and  equity  would  control  his  disposi- 
tion thereof.— McDonald  v.  McDonald,  (Ala.)  9 
So.  Ifl5.  >  \  > 

8.  The  failure  to  allege  that  the  tmstee  did 
not  really  think  that  it  was  best  for  his  <Alldren 
that  he  snoQld  ignore  his  trast  obllgaUon  in  their 
behalf  Is  not  a  demnrrable  defect  In  the  bill.— 
McDonald  v.  McDonald,  (Ala.)  9  So.  195. 

4.  Whore  the  bill  was  filed  eight  years  after 
the  death  of  the  testatrix,  and  tbe  assets  are  largely 
in  excess  of  tbe  debts,  it  Is  not  In  tbe  power  of 
creditors,  by  unnecessarily  delaying  tbMr  coliec* 
Mods,  or  of  the  trustee,  by  failure  to  meet  obliga- 
tions be  is  able  to  discbarge,  to  indefinitely  post- 
pone the  assertion  by  the  beneficiaries  of  their 
Interest  Intho  property. — McDonald  r.  McDonald, 
(Ala.)  9  So.  196. 

5.  Under  the  above  circumstances,  disclosed 
by  the  bin,  It  was  not  incumbent  on  complain- 
ants to  show  that  the  debts  had  been  paid.— Mc- 
Donald T.  McDonald,  (Ala.)  9  So.  19S. 

Undue  Influence. 

See  WUlt,  1,  3, 

Usury. 

CanceUatton  of  contract,  see  Equity,  14 


Vftoation. 

Of  jadgment,  see  Judijmmtt  IS. 

Variance. 

See  Pleadtoff.  15. 

VENBOR  ANB  VBND£B. 

See,  also,  CovmnnM;  Deed;  Fraxtdulent  Convey- 

aruxM;  Specific  Performance. 
Adverse  poeseealon  by  vendor,  see  Adiierae  Pos- 

8eg8iijn,  3. 

Measure  of  damages  for  breach  of  contract,  see 

Dfinutgea,  6. 

Purchase  of  land  pendente  lUe,  see  Li*  Pendant. 
Rescission  for  breach  of  warranty,  see  Equity,  Vi. 

The  oontraot. 

1.  A  sale,  for  a  gross  price,  of  land  described 
by  metes  and  bounds,  which  in  fact  contains 
more  land  than  tbe  quantity  mentioned  in  the 
deed,  is  a  sale  per  aversUmem,  and  not  a  sale  of 
the  quantity  mentioned.— Brown  r.  Broosiard, 
(La.)  9  So.  911. 

Bights  and  remedies. 

2.  A  vendor  Is  not  liable  for  purchase  money 
paid  where  the  vendee,  with  knowledge  of  an 
adverse  claim,  which  was  subsequently  asserted, 
took  possession  under  a  contract  In  pursuance  of 
which  the  legal  title  was  conveyed  by  wamuttv 
deed  by  a  third  par^,  with  whom  the  vendor  had 
a  contract  of  porcbaBO,  when  It  does  not  appear 
that  such  third  party  la  Insolvent,  and  nuabie  to 
respond  under  his  covenantsof  warranty. — Frank 
V.  RigfjB,  (Ala.)  9  So.  859. 

8.  The  fact  that  the  name  of  the  husband  did 
not  appear  in  the  body  of  a  deed  to  the  wife'a 
lands  IS  no  defense  to  an  action  on  a  note  fbr  the 
deferred  payment,  where  it  appears  that  a  prop- 
erly eiecuted  deed  was  tendered  by  the  trans- 
feree of  the  note  before  suit  was  brought  tbere<», 
and  that  the  title  of  tbe  vendee  under  the  first 
deed  was  never  questioned.— Eeebie  v.  Jeffersoo 
County  Hav.  Bank,  (Ala. )  9  So.  688. 

4.  It  Is  no  defense  to  an  action  for  the  pur- 
chase money  that  the  agent  who  negotiatea  the 
<iale  was  a  partner  of  the  vendor's  husband,  and 
did  not  disclose  that  fact  to  the  vendee,  where 
it  appears  that  tbe  agent  acted  for  and  was  paid 
by  the  vendor.— Keebls  v.  Jefferson  Ootinty  fiav. 
Bank,  (Ala.)  9  So.  688. 

-^—  Bescission. 

5.  Where  it  appears,  m  a  suit  to  rescind  a. 
sale  of  land,  that  the  defendant  is  indebted  for 
rent  and  revenues  to  an  amount  greater  than  tba 
purchase  price  and  interest  paid  for  the  prop- 
erty, no  tender  of  the  price  on  the  part  oi  the 
plalutlfT  is  required  before  the  institution  of  the 
suit— Wore  V.  Berlin,  (I^a  )  9  So.  490. 

6.  In  a  suit  to  rescind  a  sale  of  land,  waut 
of  tender  of  the  purchase  money  must  be  pleaded 
in  limine  or  specially  pleaded.— Ware  v.  Berlin. 
(La.)9So.  49(r  ^ 

7.  Where  the  vendee  refuses  to  accept  the 
notes  representing  the  credit  price,  a  format 
tender  thereafter  Ts  mneoessary  before  bringing 
rait  to  rescind  the  sale.- Ware  t.  Berlin,  (La.) 
9  Sa  400.  -«  \  / 

Bona  fide  porohaiers. 

8.  On  a  sale  of  land,  thevandes,  as  a  put  pay- 
ment, receipted  an  aoconnt  which  he  held  against 
the  vendor,  and  executed  two  notes  for  the  un- 
paid purchase  money.  Shortly  after  the  sale, 
and  before  the  notes  were  paid,  the  vendee 
learned  that  plaintiff  bad  instituted  proceedings 
agaiuflC  the  vendor  to  sabject  the  land  to  the  p^- 
ment  i.t  a  demand  against  the  vendor,  and  on  toe 
advice  of  coonsel  the  vendee  procured  tbe  vendor 
to  convey  other  land,  not  subject  to  plaintiff's 
claim,  in  lieu  of  the  land  first  conveyed.  As  a 
part  of  the  same  transai'tlon,  and  at  the  instance 
of  the  vendor,  the  vendee  deeded  to  tba  adminis- 
trator of  the  vendor's  father  the  land  first  con- 
veyed to  himself.  Hetd,  that  U»  p^^if^tf*  not 

Digitized  by 


un)Ex. 


1009 


n  purctiaaer  for  Talae  without  notloe  of  the  land 
llrst  conveyed,  and  that,  cocaequently,  the  ad- 
ministrator, who  took  the  same  with  kiiowledfre 
of  all  the  faots,  could  Dot  hold  it  emnpt  from 

Jlnintiff's  demand.— Boydea  r.  Thruher,  (Fla.) 
So.  865.  .  V  ' 

U.  Where,  after  the  time  for  rademptloa  from 
a  tax -sale  has  expired,  the  state's  donee,  on  ap- 
plication of  the  tax  debtor,  agrees  to  give  a  deed 
on  payment  of  the  amount  of  the  tax,  and.  at  tbe 
Instance  of  tbe  tax  debtor,  deeds  it  to  a  third  per- 
son, who  pays  the  amount  of  the  tax,  such  person 
cannot  hold  thq  land  against  one  to  whom  he  had 
noti<-e  that  tbe  tax  debtor  had  ^«vioasly  deeded 
it  with  covenants  of  wBrrantjr. — Wheeler  r.  Mc- 
Bain,  (La. )  9  So.  495. 

10.  A  petition  to  set  aside  a  writ  of  assistance^ 
granted  In  a  suit  to  foreclose  a  vendor's  lien, 
averred  that  petitioner  purchased  tbe  land  from 
the  defendant  In  the  foreclosure  suit,  and  went 
into  possession  before  rait,  and  remained  in  open 
and  notorious  possession  until  dispossessed;  that 
he  was  not  a  party  to  the  suit  and  had  no  knowledge 
of  it;  that  the  defendant  in  that  suit  was  not  In 
possession  at  the  commencement  thereof,  and  had 
no  interest  in  tbe  land.  The  petition  was  sworn 
to,  and  no  defense  was  made  to  it.  .Held,  that  it 
should  have  been  allowed,  as,  under  the  allega- 
tions, petitioner  was  neither  a  purchaser  pendente 
lite  nor  an  intruder  or  txesmsser.— wil«r  v. 
Carlisle,  (Ala.)  9  So.  286. 

TENX7E  IN  CIVIL  OASES. 

Change  of  venue. 

1>  The  fact  that  a  fair  and  Impartial  Jury  has 
been  obtained,  pending  a  motion  for  a  change  of 
venue  on  the  ground  that  defendant  cannot  ob- 
tain a  fair  and  impartial  trial,  is  a  suffloient  rea- 
son for  denying  the  motion.— State  t.  Causey, 
(La.)  SSa  WO. 

i.  Tbe  granting  or  refusal  of  an  application 
for  a  cbange  of  venue  la  a  matter  placed  by  Mc- 
Clel.  Dig.  Fla.  p.  837,  )  113,  within  the  Judicial 
discretion  of  the  trial  court;  and  where  tbe  rec- 
ord on  appeal  fails  to  disclose  all  the  evidence 
on  which  the  trial  court  acted  In  refusing  a 
change  on  the  ground  of  local  prejudice,  tbe  su- 
preme court  will  not  assume  that  tbe  tri^il  court 
abased  its  discretion.— Williams  v.  Dickenson, 
(Fla.)  9  So.  tt47. 

8.  In  an  action  against  a  county,  a  petition 
by  plaintiff  for  chanee  of  veuue  is  properly  re- 
fused when  supported  only  by  an  afflaavit  assert- 
ing in  tbe  language  of  tbe  statute  tbat  "tbe  de- 
fendant hiis  an  undue  influeuce  over  tbe  minds  of 
tbe  inhabitants  of  said  county, "  without  facts  to 
8bow  such  intiuence.  ClreeDo  v.  Wilson,  8  So. 
723,  cited  and  approved. —Johnson  t.  Wakulla 
County,  (Fla.)  9  So.  69U. 

Venue  in  Criminal  Gases. 

See  Criminal  Law,  9. 

Verdict. 

See  Criminal  Law,  58,  59;  TrliW,  87-8B. 

Vested  Rights. 

See  Constitutional  Law,  8. 

Vindictive  Damages. 

See  DamagcMt  1-8. 

WATER  COMPANIES. 

Changing  location  of  pipes,  see  MandamHS,  8. 

Contracts  with  city — Looation  of  hy- 
drants*. 

1.  The  city  of  Montgomery  granted  to  a  com- 
pany the  right  to  construct  and  maintain  a  sys- 
tem of  water-works.    The  ordinanoe  prorlded 
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tbat  tbe  pipe  system  should  cover  tbe  then  ex- 
isting streets,  and  tbat  tbe  company  should  place 
not  less  than  200  hydrants  so  located  by  the  oity 
as  to  be  538  feet  aparc,  for  the  use  of  which  the 
city  was  to  pay  (55  each  per  annum.  .Any  addi- 
tional intermediate  bydrants  located  by  Uie  oity 
on  the  original  pipe  system  were  to  be  free  of 
bharga  It  was  also  provided  that  the  works 
should  be  extended  after  notlbcation  in  writing 
by  tbe  city  that  it  had  located  one  hydrant  on 
each  528  feet  of  tbe  proposed  extension,  to  be 
paid  for  at  the  same  rate.  Additional  Interme- 
diate hydrants  located  on  the  proposed  extension 
were  also  to  be  free.  A  pipe  system,  as  origi- 
nuUy  planned,  sufficient  to  supply  all  the  streets 
and  the  200  byifrants,  was  20  miles  long;  but  the 
city  council,  while  making  no  change  in  the  lo- 
cation of  the  bydrants,  insisted  apon  u  longer 

?ipe  system,  and  one  was  thereupon  constructed 
milM  longer,  under  an  agreement  that  only  so 
much  of  the  longer  system  as  was  necessary  to 
supply  the  200  bydrants,  as  located  by  tbe  city, 
should  be  considered  tbe  original  pipe  system. 
It  was  claimed  by  the  company  thi^  the  city  was 
boand  to  locate  mad  pay  lor  one  hydrant  on  each 
628  feet  of  tbe  extra  7  miles.  No  notification  that 
the  city  had  located  hydrants  along  the  elongated 
line  was  ever  given.  Held,  that  the  citv  was 
not  liable  in  damage,  under  the  original  ordi- 
nance, for  failure  to  locate  bydrants  along  the 
additional  7  miles. — Capital  City  Water  Co.  r. 
City  Council  of  Montgomery,  (Ala.)  9  So  34.1 

S.  The  agreement  as  to  a  longer  line  of  pipes 
made  after  ute  passage  of  the  ordinance^  being 
for  the  purpose  of  reaching  by  a  longer  line  the 
200  hydrants  already  located,  and  not  in  order  to 
locate  additional  hydrants,  does  not  Impose  such 
liability  upon  the  oity;  itsefteot  being  tbdeprlve 
the  city  of  the  right  to  locateone  hydrant  on  each 
638  feet  of  the  extra  7  miles,  and  to  restrict  It  to 
300  hydrants,  and  such  intermediate  hydrants  as 
It  chose  to  put  in.— Capital  City  Water  Co.  v. 
City  Council  of  Montgomery,  (Ala.)  9  So.  818. 

 Location  of  pipes. 

8.  An  ordinance  grratlng  to  a  water  com- 
pany tbe  right  to  lay  and  maintain  pipes  in  tbe 
streets,  reserving  tbe  location  thereof  to  the  de- 
termination of  the  city  council,  does  not  mean 
that  when  the  location  has  been  once  determined 
and  fixed  the  city  shall  have  no  further  power  to 
rogTilate  and  change  such  location.— Ci^  Council 
of  Montgomery  v.  Capital  City  Water  Co., (Ala.) 
9  So.  389. 

4.  The  provision  of  an  ordinance  granting  to  a 
water  company  the  right  to  lay  and  maintain 
pipes  in  the  streets,  reserving  tbe  location  there- 
of to  the  determination  of  the  city  coun^l,  that 
the  city  council  might  employ  an  engineer  to  see 
that  the  water-works  were  so  constructed  as  to 
properly  protect  the  interests  of  the  city,  does  not 
confer  on  the  engineer  authority  to  determine  the 
location  of  the  pipes,  and  when  the  company  lo- 
cated the  pipes  without  any  direotton  or  determi- 
nation of  tbe  council  as  such,  its  adoption  of  the 
plans  of  the  engineer  in  no  wise  changed  its  re- 
sponsibility. —  City  Council  of  Mon^omery  v. 
Capital  City  Water  Co.,  (Ala.)  9  Bo.  S39. 

5.  The  provision  of  the  ordinance  that  the 
pipes  shall  beat  least  two  feet  below  street  grade 
does  not  allow  the  pipes  to  be  laid  at  that  depth, 
if  they  thereby  pass  throngh  open  sewers,  and 
obstruct  the  now  of  water. —City  Council  of 
Montgomery  v.  Capital  City  Water  Co.,  (Ala.)  9 
So.  839. 

 Compensation  for  sprinkling  street. 

6.  Under  the  contract  by  which  a  city  granted 
the  exclusive  right  to  establish  and  maintain 
water-works  to  a  certain  company  the  latter  un- 
dertook to  furnish  the  city,  free  of  charge,  15,000,- 
000  gallons  of  water  in  audition  to  tbat  used  for 
fire  purposes.  By  another  section  it  was  provid- 
ed that  the  company  should  sprinkle  the  streets^ 
"and  for  such  service  shall  receive  S60  per  month 
for  each  two-horse  sprinkling  cart.  "  Held,  tbat 
tbe  term  "such  service"  included  the  water  fur- 
nished as  well  ai  the  work  of  sprinkling,  and  no 
additional  compensation  can  be  recovered  for  the 
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water  used.— City  Connotl  of  UontmnneiT'  T.  Cap- 
ital City  Water  Co.,  (Ala.)  9  So.  SS7. 

WATERS  AND  WATEE- 
COXTRSES. 

Catting  public  levees. 

Act  La.  No.  IM  Of  1890,  i  19,  prorldes 
tbat  no  pablic  levees  of  this  state  shall  be  cot 

for  any  purpose  whatsoever  except  for  repairs, 
and  all  persons  who  shall  be  guilty  of  so  doing 
shall,  on  conviction,  be  subject  to  the  penalties 
provided  by  section  S  of  Act  84  of  1684.  Section 
14  repeals  all  laws  or  parts  of  laws  in  conflict 
therewith.  Beld  tbat,  as  the  act  of  1884  is  gen 
erul  in  its  character,  it  Is  not  repecled  by  the  act 
of  1890,  which  is  special,  relatinK  to  drainage- 
pipes,  etc.,  througb  levees.— State  t.  Casimlxe, 
(iSl)  9  So.  488. 

Weapons. 

Bee  Carn/ing  Weapont. 

WHARVES. 
Power  to  oonstrnot 

Tbegeneral  assembly hasantborltytogrant 
to  corporatloos  the  right  to  make  and  maintain 
wharves,  uaA  the  corporations,  or  their  lessees, 
can  build  woarves  with  inclines  or  apnnu.— De 
Gruy  T.  Aiken,  (La.)  9  So.  747. 

WILLS. 

Uee,  also.  De»oent  and  DUOibnUon;  Exeeuion 

and  Administrators. 
Disiipsition  of  htaneatead,  see  HomMtead,  4. 

Undue  influence. 

1.  Here  persuasion  or  argnment  addressed  to 
the  judgmeat  or  affections,  it)  which  there  is  no 
fraud  or  deceit,  does  not  constitute  undae  Influ- 
ence.—Eastis  V.  Montgomery,  (Ala.)  9  8o.  811. 

2.  Evidence  that  testatrix  madeunegual  gifts 
to  her  children  during  her  life-time  is  admissible 
on  the  issue  of  undue  tafluenoe.— Sastts  r.  Mont- 
gomery, (Ala. )  9  So.  81L 

Holographio  wills. 

8.  CodeLa.  art.  1588,  providesthatbolograpblo 
statements  shall  be  "entirely  written,  dated,  and 
signed  in  the  handwriting  of  him  or  those  mak- 
ing them. "  This  article  was  copied  from  article 
970  of  the  Code  Napoleon,  which  in  turn  was 
taken  from  an  ordinance  of  Zx>tiis  XV.  The  ]u- 
rlsprudenoe  of  France  has  been  uniformly  to  the 
effect  that  the  signature  must  be  at  the  end  of 
the  testament,  or,  at  least,  that  no  disposition 
fbUowing  the  signature  can  bare  efiect.  Held, 
tbat  a  testamentary  writing  commencing  "Testa- 
ment d'Aglar  Armant, "  but  withont  a  slgnsture 
following  the  testamentary  disposition,  could  not 
take  effect  as  a  bolographlo  win.— lore  Armani's 
Will,  (La.)  9  So.  bO. 

4.  In  a  holographic  testamentary  writing,  the 
name  of  the  maker  in  the  body  of  the  writing 
cannot  be  ti'eated  aa  her  signature,  when  not  in- 
tended as  such,  though,  being  ignorant  that  a 
signainre  was  necessary,  she  believed  that  the 
instrument  was  ber  will.— In  re  Arniant's  WilL 
(La.)  9  So.  60. 

BeTooation  of  devise. 

5.  The  sale  of  property*  bequeathed  does  not 
carry  the  revocation  ot  the  legacy  made  of  it, 
when  it  is  clearly  proved  that  sucn  was  not  the 
Intention  of  the  testator,  as  in  the  case  of  a  sim- 
ulated transfer  acknuwlcdged  by  the  vendee,  the 
property  .>'eturiiing  to  the  testator  and  being  in 
eaxe  athisdeath. — Succession  of  Blakemore,  (La. ) 
9  So.  49(3. 

6.  The  placing  or  putting  aside,  by  a  testator, 

ot  his  will  amoii;;  worthless  pap  trs  m  a  secure 
phioe,  tlio  same  beinfj  found  undefacud  and  in- 
tact, is  not  a  fact  from  which  the  intention  of 


revocation  can  be  Inferrad.— SneoeaaUm  of  Kak»- 
more,  (La.)  9  So.  496. 

Oonteet  of  will— Evidenoe. 

7.  A  testatrix  having  left  substantially  all 
ber  property  to  her  living  children,  a  grandchild, 
whose  parents  were  dead,  endeavored  to  set  aside 
the  will  on  the  ground  of  undue  influence  on  the 
part  of  a  certain  son.  Held,  that  declarations 
made  by  him  not  in  testatrix's  presence,  wbether 
before  or  after  the  making  of  the  will,  were  in- 
udmissible,  since  there  wtire  others  interested  in 
the  probate thereot— Eastis  r.  Montgomery,  (Ala.) 
9  So.  Sll. 

8.  The  fact  that  a  son  for  many  years  lived 
with  his  aged  mother,  and  acted  as  her  trusted 
agent  in  all  her  business,  did  not  cast  upon  bim 
the  burden  of  proving  that  her  will,  produced  by 
him  for  probate,  was  not  obtained  oy  fraud  or 
undue  influence.  Following  Bancroft  v.  Otis, 
(Ala.)  8  So.  m— BasUs  v.  Montgomery,  (Ala.)  S 
So.  SU. 

B.  Contestants  offered  evidence  that  a  son 
received  several  tboosand  dollars  in  part  pay. 
ment  for  oertaln  land  sold  by  testatrix  after  the 
making  oi  the  will,  but  neither  proposed  to  show 
any  Improper  disposition  thereof,  nor  to  connect 
it  with  any  other  proof  to  which  it  might  have 
been  relevuit  and  competent.  Held,  tbat  such 
evidenoe  was  irrelevant  on  the  question  ot  nndoa 
Influence  by  the  son,  and  poperly  excluded,  as  It 
would  be  presumed  that  he  received  tbe  money 
as  her  agent.— Bastla  r.  Montgomary,  (Ala.)  9 
So.  811. 

 Instmotions. 

10.  In  an  action  to  set  aside  a  will  for  undue 
inflnence  on  tbe  part  of  a  son,  there  was  some 
evidence  tbat  sucb  son  was  disrespectful  and 
abusive,  and  ill  treated  his  mother,  but  there  was 
also  evidence  tbat  he  was  always  kind  to  her. 
Held,  that  a  charge  that  "  there  is  no  evidence 
in  tbls  case  of  any  threats  made  by"  such  son 
"towards  his  mother,  to  induce  *  «  *  faer  to 
make  the  will, "  was  not  reversible  error,  when 
no  explanatory  charges  were  asked.  Colrvas, 
J.,  disttentlng. —Eastis  t.  Montgomerr,  (Ala.)  9 
So.  Sll. 

11.  Where  there  was  evidence  that  a  part  el 
tbe  provisions  of  a  will  bad  been  obtained  byun- 
dne  inflnence,  a  refusal  to  charge  tbat  the  jttry 
might  flnd  tbe  will  Invalid  as  tosach  provisions, 
and  valid  as  to  the  rest,  was  error,  notwltbstand- 
i&g  that  the  pleadings  were  directed  only  against 
the  whole  will.— Eastis  t.  Montgomery,  (Ala.)  9 
Sa  811. 

IS.  A  ohat«e  that  the  lory  mast  flnd  tot  pro- 
ponents, "unless  the  evidence  shows  Uiat  the 
win  was  obtained  by  moral  coercion  or  t>y  impor- 
tunity, which  could  not  be  resisted  bytestatnx,* 
was  erroneous,  as  unduly  emDhaalsiug  this  phase 
of  the  evidence.— Eastia  t.  MontgtHneiT,  (Ala.) 
9  So.  811. 

Oonstrnotion. 

IS.  Where  a  will  directs  oertaln  devisees  to 
Jointly  pay  the  testator's  debts,  and  such  sum 
to  another  devisee  as  will  eqiulize  the  several 
bequests,  the  acceptance  of  the  bequests  imposes 
a  personal  obligation  upon  the  aevisees,  and 
creates  no  sucb  trust  as  requires  the  aid  of  a 
court  of  chancery  in  making  final  settlement  of 
the  estate. —Harland  t.  Person,  (Ala.)  9  So.  SiDl 

14.  A  legatsr  which  falls  or  lapses  mast  be  dealt 
with  as  a  portion  of  the  succession  remaloing  un- 
dlsi>osed  of.  It  devolves  upon  and  accrues  to  the 
residuarv  or  universal  legatee. — City  of  New  Or- 
leans V.  Hardie,  (La.)  9  So.  12;  Qerman  Protestant 
Home  for  Aged  and  Infirm,  Id. 

15.  Testator  devised  to  certain  persons  his 
real  estate  in  one  state,  and  to  other  persons  de- 
vised his  roul  and  perishaole  property  in  aa- 
otber  state,  putting  on  the  latter  persons  tUfl 
duty  of  supporting  another.  Testator  had  no 
other  proiH-rty.  Held,  tbat  the  second  devise 
was  a  universal  legacy,  and  therefore  embraced 
projuiriyacquircd  after  the  making  of  the  wilL— 
Successiou  of  Blakemore,  (I^i^  9  So.  490. 
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Bights  of  derisees  and  legatees. 

16.  In  cise  the  tesUmoay  shows  that  the  bdo 
cession  was  Insolvent  At  the  date  of  the  testator's 
death,  and  that,  by  dint  of  good  maaagement  and 
fa%-orable  settlement  of  debts,  something  has  been 
saved  from  the  wreck  of  his  fortnnes,  the  profit 
docs  not  inure  to  the  benefit  of  particular  legatees. 
—Succession  of  Ball,  (La.)    Bo.  46. 

17.  The  first  Item  of  a  will  bequeathed  to  tes 
tator's  granddaughter,  daughter  of  a  deoeased 
son,  an  annuity  until  ahe  should  attain  the  age 
of  21  years,  "the  same  to  be  a  charge  upon  my 
entire  estate,  or  the  income  thereof. "  The  seo- 
ond  Item  decUu?ed  that  testaUw's  interest  in  cer- 
tain water-works  should  be  managed  by  his  ex- 
ecutor, one  of  his  sons,  the  income  to  be  divided 
equally  amour  his  five  children.  Other  Items 
disposed  of  all  hia  property,  except  said  water- 
works. The  seventh  item  provided  that  the  prop- 
erty not  otherwise  disposed  of  should  be  divided 
equally  among  said  five  <Alldren.  Held,  that  It 
was  testator's  IntanUon  that  the  aoDnify  to  his 
granddaughter  should  be  paid  from  the  locome 
of  the  water-works,  and  that,  on  her  attaining 
the  age  of  21  years,  such  propisrty,  and  the  right 
to  manage  same,  merged  and  oecame  absolute  in 
the  five  children.— Stein  r.  Gordon,  (Ala.)  9  Ho. 
74L 

18.  Testator  gave  a  legacy,  which  was  made 
a  lien  on  land,  and  the  amount  of  which  was  to 
be  determined  by  the  amounts  of  the  shares  into 
which  the  residuum  of  the  estate  was  to  be  di- 
vided; the  legacy  bo  be  paid,  one-half  on  settle- 
ment of  the  estate,  and  the  other  half  12  months 
thereafter,  ifeld,  that  the  legacy  was  to  be  de- 
termined by  the  amount  of  the  residnnm  as  of  the 
date  of  the  settlement.— American  Hortg.  Co.  of 
Scotland  v.  Boyd,  (Ala. )  9  So.  1B6 ;  Boyd  r.  Amer- 
ican Mortg.  Ca  of  Scotland,  Id. 

19.  Such  legatee  is  not  bound  by  the  settlement 
made  In  the  probate  court  in  proceedings  to  which 
she  was  not  a  party,  but  is  entitled  to  show  the 
true  amountof  the  residue.— AmerlcanMortg.  Co. 
of  Scotland  v.  Boyd,  (Ala.)  9  So.  IM;  Boyd  t. 
American  Mortg.  Co.  of  Scotluid.  Id. 

20.  Where,  by  separate  particular  legacies, 
the  deceased  has  disposed  of  all  his  property,  a 
legatee  under  a  particular  title  owes  a  mortgage 
bearing  on  the  property  donated  and  a  proportion 
of  the  debts  and  charges;  and,  when  the  bequests 
exceed  the  disposable  portion,  they  must  be  re- 
duced pro  raUt,  and  each  legatee  must,  pay  pro- 
portionally.—Succession  of  Coste,  (La.)  V  Bo.  (SQ. 

21.  Before  ludicial  construction  of  a  will,  de- 
claring the  executers  personally  liable  for  a  leg- 
acy, and  that  it  was  a  lien  on  land  devised  to 
them,  they  had  paid  tl,SOO  onlt  out  of  the  estate. 
This  they  refunued,  B.  paying  (1,075,  and  J.  |125 
only.  After  they  had  divided  the  land,  J.  mort- 
gai^ed  his  portion.  In  a  suit  to  enforce  the  leg- 
acy, held,  that  J.  's  mortgagee  was  not  entitled  to 
bave  a  credit  allowed  J.  of  halt  the  91,200.- 
American  Hortg.  Co.  of  Scotland  t.  Boyi,  (Ala.'* 
9  So.  I6(J:  Boyd  T.  American  Mortv.  Co.  of  Soot 
land,  Id. 

 Interest  on  legacies. 

33.  Before  Judtoial  oonatmctlon  of  a  will,  de- 
claring the  executors  personally  liable  for  a  leg- 
acy, and  that  it  was  a  lien  on  land  devised  to 
them,  they  had  paid  tl,20i)  on  it  out  of  the  estate. 
Held,  that  the  legatee  (her  legacy  being  depend- 
ent on  the  amonot  of  the  residuum  of  the  estete) 
cannot  have  the  executors  charged  with  interest 
on  the  tl,300for  the  time  it  was  misappropriated, 
since  she  received  the  benefit  of  the  misappro- 
priation.— American  Uortg.  Co.  of  Scotland  v. 
Boyd,  (Ala.)  9  So.  166;  Boyd  T.  American  Mort«. 
Ca  of  Scotland.  Id. 


WITNESS. 

See,  also.  Depoaltlnn;  Evidence. 
Abience  as  ground  for  continuance,  see  Criminal 
Liiw,  Vi,  18. 


Competency. 

1.  HcClel.  Dig.  Fla.  p.  991,  S  7,  (Laws  Fla. 
Uarcb  10,  IS45,)  which  declares  that  no  person 
shall  be  incompetent  as  ft  witness  by  reason  of 
conviction  for  a  criminal  offense,  except  for  cer- 
tain designated  crimes,  among  which  is  arsuu, 
does  not  render  incompetent  one  convicted  under 
Laws  Fla.  1668,  a  1637,  S  4,  of  the  crime  of 
house-burning, — an  offense  wtuoh  would  not  have 
becm  arson  at  common  law.  because  the  building 
burned  was  neither  a  dwelliiu[-hotue  nor  an  out. 
house  or  bam  within  the  eortUage.  — Wlllianu  v. 
Dickenson,  (Fla.)  9  So.  M7. 

 Of  wife. 

&  In  a  prosecution  of  a  man  for  bigamy,  the 
woman  whom  he  was  charged  with  having  law- 
fully married  having  testified  that  she  was  de- 
fendant's wife,  there  was  no  error  in  allowing 
the  state  to  ask  her  If  she  was  not  the  parson  de- 
fendant married  at  a  oertaln  time,  so  as  to  show. 
In  connection  with  evidence  that  he  was  at  that 
time  already  married,  that  she  was  not  incompe- 
tent to  testify  against  him.— Salter  v.  State, 
(Ala.)  9  tSo.  660. 

 Transactions  with  decedent. 

8.  In  an  action  against  an  administrator  to 
Chaige  the  estate  witn  a  debt  contractecl  by  an 
agent,  whose  authority  is  denied,  the  agent  is  a 
competent  witness  to  prove  his  agency  and  the 
extent  of  his  authority:  Code  Ala.  g  3705,  exclud- 
ing the  testimony  of  persons  Interested  in  the 
estate  of  a  decedent,  not  applying  to  such  a  case. 
Oarrett  7.  Trabae,  8  Bo.  149,  followed.— Davis  r. 
Davis.  <Ala.)  9  So.  78S. 

4.  In  an  action  by  the  Indorsee  of  a  note 
against  the  administratorof  a  deceased  indorser, 
the  maker,  not  being  a  party  or  benefioiary,  is 
not  prohibited  from  testifying  as  to  transactions 
with  deceased,  to  show  that  the  note  was  for  de- 
ceased's accommodation,  by  Code  Ala.  S  3765, 
which  provides  that  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any  ti-ans- 
action  with  any  deceased  person  whose  estate  is 
interested  in  the  suit. — Sforrls  r.  Birmingham 
Nat  Bank,  (Ala.)  9  So.  606. 

6.  Code  Ala.  $  3766,  provides  that  neither 
party  to  a  salt  shall  be  allowed  to  testify  againut 
the  other,  as  to  any  transaction  with  any  deceased 
person,  who  acted  in  any  representetive  or  fldu- 
oiarvrelation  whatever  to  the  party  against  whom 
such  testimony  is  sought  to  be  Introduced,  unless 
called  to  testily  by  the  opposite  puty.  Held, 
that  complalnanC's  testimony  as  to  a  verbal  con- 
tract wiui  a  corporation,  made  with  the  secre- 
tary alone,  was  incompetent,  after  the  death  of 
the  latter. —Downing  v.  Woodstock  Iron  Co.. 
(Ala.)  9  So.  177. 

6.  Under  a*  provlelon  of  Code  Hiss.  1  1603, 
permitting  persons  to  give  evidence  in  support 
of  their  claims  against  the  estate  of  a  decedent 
which  originated  after  the  death  of  the  decedent, 
in  the  course  of  administering  the  estate,  an  ad- 
ministrator is  a  competent  witness  to  testify  as 
to  the  exceptions  to  his  account,  tiiat  he  had  not 
coarged  himself  with  all  the  moneys  which  came 
Into  his  hands  as  administrator,  and  that  certain 
oredlta  claimed  by  htm  were  InoormoL— McDon- 
ald V.  McDonald,  (Miss.)  9  Bo.  896. 

Examination. 

7.  A  question  to  a  physician  ofFeredas  an  ex- 
pert, whether  he  has  had  many  cases  of  ob- 
stetrics, is  inoperly  disallowed  as  leading.— Ala- 
bama O.  S.  R.  Co.  T.  Hill,  (Ala.)  9  So.  723. 

^i.  The  court  should  not  exclude  a  question, 
otherwise  proper,  because  it  tends  to  criminate 
the  witeess,  but  should  leave  it  with  the  witness 
to  avail  himself  of  his  personal  privilege  or  not, 
as  he  sees  fit.— WlUianu  v.  Diokenson,  (Fla.)  9 
80.  8i7. 

CredlbUity. 

9.  Kvldcnoe  of  the  use  of  opium  cannot  be  in- 
troduced to  impair  the  credit  ol  a  witness  unless 
it  be  shown  that  the  witness  was  under  the  influ- 
ence of  it  when  examined,  or  when  the  litigated 
event  occurred,  or  that  bis  mind  waa  impaired 
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generally  t>;  the  use  of  It. — Eldrldge  t.  State, 
(Fla.)  9  So.  448. 

10.  A  witness  cannot  be  cross-examined  as  to 
■ny  fact  wbich  is  collateral  or  irrelevant  to  tbe 
Issue,  merely  for  the  purpose  of  controd luting  him 
1^  omer  erldence  ii  he  should  Aeay  it,  thoreby 
to  discredit  his  testimony.— Eldrldge  t.  State, 
(FlaJ  9  So.  44S. 

11.  The  motives,  interest,  or  animus  of  a  wit- 
ness are  not  collateral  matters,  and  these  may  be 
shown  and  considered  by  the  jury  in  estimating 
the  oredibllLty  of  a  witness,  and  as  to  sucli  mat- 
ters he  may  be  contradlctod.— Eldridge  r.  State, 
(Fla.)  9  So.  448. 

12.  It  is  competent  to  show  as  a  fact  feelings 
of  hostility  on  the  part  of  a  witness,  or  the  state 
of  a  witness'  mind,  in  respect  to  the  person  against 
whom  he  testifles,  and  the  Jury  may  consider  this 
hostility  or  bias  in  estimating  his  testimony;  but 
an  inquiry  into  the  conduct  and  acts  of  parties 
producing  nostility,  not  relating  to  the  matters  in 
issue,  should  not  ba  permitted.— Sldridge  T. 
State,  (Fla.)  9  So.  443. 

18,  Where  all  the  testimony  given  by  a  wit- 
ness is  material,  a  charge  that,  if  he  has  will- 
fully  sworn  falsely  in  one  paruoular,  the  Jury 
may  disr^ard  all  his  testimony,  is  not  defective 
by  reason  of  its  failure  to  expressly  state  that 
the  false  swearing  must  be  in  a  "material"  par- 
tioalar.— Alabama  O.  &  B.  Co.  r.  Frazier,  (Ala.) 
9  Bo  803. 

14.  Where  awitness  testifies  that  she  had  pre- 
Tiously  made  statements  out  of  court  directly 
contrary  to  her  evidence,  her  credibility  is  for 
the  ]ury;  and  it  la  error  to  obarge  that  her  testi- 
mony is  unimpeached,  and  must  be  considered  as 
an;  other  unimpeached  evidence,  and  cannot  be 
caprlcloosly  or  causelessly  rejected. — &nith  r. 
State,  (Ala.)  9  Bo.  «22. 

15.  Wbere,  in  a  criminal  trial,  evidence  of  an 
absent  witness  at  a  former  trial  is  proved,  it  was 
IHHiper  to  exclude  testimony  tending  to  show  that 
the  absent  witness  had  made  statements  inooL- 
sistent  with  his  testimony  at  the  former  trials.— 
Frultt  T.  Stat«,  (Ala.)  9  So.  40& 

Credibility— Impeaohment. 

16.  An  attempt  to  suborn  a  witness  in  a  cause 
to  give  false  testimony  therein  may  be  exposed 
in  the  trial  of  the  cause  whose  issues  were  in- 
tended to  be  thus  corruptly  affected;  and  the  fact 
that  the  party  making  the  attempt  denied  it  on 
his  cross-examination  does  not  render  incompe- 
tent evidence  of  such  attempt  as  tending  to  im- 
peach  the  witness  on  collateral  matters. — ^Will- 
iams V.  Dickenson,  (Fia.)  9  Bo.  847. 

17.  Whether  or  not  a  witness  has  proved  ad 
Terse  to  the  party  prodncing  hini,  so  as  to  permit 
his  impeachment  under  McClel.  Dig.  Fla.  p.  618, 
$  96,  is  a  question  as  to  which  a  large  discretion 
is  necessarily  reposed  in  the  trial  judge;  and 
where  the  record  on  appeal  does  not  clearly  show 
that  his  refusal  to  nermit  the  Impeachment  was 
erroneous,  his  ruling  will  not  be  distorbed.— 
Williams  T.  Dickenson,  (Fla.)  9  So.  847. 

18.  Where  a  witness  for  defendant  on  a  crim- 
inal trial  testified  that  defendant  was  In  her 
house  at  the  time  of  the  shooting,  and  on  cross- 
examination  was  asked  if  she  had  not.  on  the 
morning  after  the  shooting,  said  to  one  W.  that, 
after  defendant  came  into  tbe  house,  one  O.  said 


to  him,  "I  told  you  tiiat  tiits  gnn  would  get  you 
into  trouble, "  out  the  witness  denied  having 
made  the  statemept,  it  was  error  to  admit  evi- 
dence in  rebuttal,  of  what  other  parties  had  said 
about  the  shooting,  and  the  reply  of  the  witness 
thereto,  as  no  foundation  bad  been  laid  for  the 
Introduction  of  impeaching  testimony,  and  tbe 
evidence  was  hearsay.— Clark  t.  State,  (Miss.)  9 
Bo.  820. 

Second  aabpoena. 

19.  An  accused  is  not  entitled  to  a  new  sab- 
poena  in  place  of  a  previous  one  not  returned  on 
the  day  of  trial,  when  U  appeats  that  be  has  been 
wanting  in  due  diligence,  and  that  he  rested  on 
his  motion  for  a  new  sabpoena  after  an  intima- 
tion of  the  trial  jadg^e  that  relief  would  be  given 
if  a  reasonable  showing  were  made  in  support  of 
a  motion  for  a  continuance. — State  t*  otevoo*, 
(La.)  9  So.  Ua 

Attaohment  of  witness. 

20.  It  Is  proper  to  refuse  to  issue  attachments- 
for  witnesses  In  a  criminal  case  where  it  ap- 
pears that  one  of  them  is  in  a  dying  condition, 
and  the  other  is  far  gone  In  pregnane?,  and  can- 
not attend.— St'tte  t.  McCarthy,  (La.)  9  So.  493. 

Words  and  PbraBoa. 

"Monfba,"  ua  Statutes,  fl. 

WBITS. 

See,  also,  AtUtehmmt:  Certforarl:  ExeeuHm; 
OnmUinment;  IniuneUon;  Mandtxnuu;  Re- 
plevin. 

Validity,  see  Sheriffs  and  ContUibles. 

Substitated  aerrioe. 

1.  In  a  mit  tor  the  oanoellatUm  of  a  oonTen- 
tlonal  sale  of  land,  or  for  a  diminution  of  the 

?<rice,  because  the  purchaser  has  been  evicted 
rom  a  part  of  the  land,  a  non-resident  vendor 
may  be  brought  in  by  substituted  serrioe. —Bob- 
bins V.  Martin,  (La.)  9  So.  108. 

Publication. 

2.  In  the  provisions  of  UoClel.  Dig.  Fla.  p. 
154,  {  8,  relating  to  tile  time  of  publication  of 
urdent  in  ohanoery  causes  for  absent  defendants 
to  appear  and  plead,  and  for  decrees  pro  con- 
fesso  In  default  thereof,  the  word  "months* 
means  calendar  months,  the  statute  containing 
nothing  showing  that  lunar  months  were  intend- 
ed; and  where  publication  toe  "four  months"  ia 
required,  jnrlsdiction  Is  not  acquired  1^  publica- 
tion for  a  period  of  four  Innar  months,  but  less 
than  four  calendar  months,  and  decrees  rendered 
on  fluoh  publication  are  of  no  effect  as  against 
such  absent  defendant.— Guaranty  Trust  &  Safe 
Depoilt  Co.  T.  Boddiugton,  (Fla.)  9  So.  94& 
Return. 

8.  In  an  acdon  against  A.  J.  Teasay,  a  return 
of  service  upon  Jack  Veasey,  the  defendant:,  * 
is  sufficient  to  sapport  a  default  ladgmont.— Vea- 
sey T.  Brigman,  (Ala.)  0  So.  728. 

Wrongful  Attaohment. 
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